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September 24, 1990 C i t e as 42 Van N a t t a 2289 (1990) 2289 

I n t h e M a t t e r o f t h e Compensation o f 
YOLANDA CARRASCO, Claimant 

WCB Case Nos. 89-23967, 90-01087, 89-23968 & 90-01088 
ORDER ON REVIEW (REMANDING) 

Q u i n t i n E s t e l l , C laimant A t t o r n e y 
Meyers & Radl e r , Defense A t t o r n e y s 

D a r y l l K l e i n , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Gerner. 

U n i t e d Foods, a s e l f - i n s u r e d employer, r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
A r b i t r a t o r Q u i l l i n a n ' s o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r a low back and neck c o n d i t i o n ; and (2) u p h e l d U n i t e d S t a t e s 
F i d e l i t y & Guaranty Company's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We remand. 

We r e v i e w t h e a r b i t r a t o r ' s o r d e r s o l e l y on q u e s t i o n s o f law. ORS 656.307(2); 
T i m o t h y R. Schroeder, 41 Van N a t t a 568 (19 8 9 ) . We, t h e r e f o r e , a c c e p t t h e A r b i t r a 
t o r ' s F i n d i n g s o f F a c t . 

I n Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 81 Or App 290, 294 ( 1 9 8 6 ) , t h e 
c o u r t h e l d t h a t i f work a c t i v i t i e s a t t h e l a t e r e m p l o y e r / i n s u r e r i n d e p e n d e n t l y 
c o n t r i b u t e t o t h e wor k e r ' s d i s a b i l i t y ( i . e . , causes a w o r s e n i n g o f t h e under
l y i n g c o n d i t i o n ) t h e n t h e second e m p l o y e r / i n s u r e r i s r e s p o n s i b l e f o r t h e worsen
i n g . But where t h e worker has s u s t a i n e d a mere r e c u r r e n c e o f symptoms, t h e 
e a r l i e r e m p l o y e r / i n s u r e r remains r e s p o n s i b l e . See CECO Corp. v. B a i l e y , 71 Or 
App 782 ( 1 9 8 5 ) . 

The A r b i t r a t o r c o n c l u d e d t h a t c l a i m a n t ' s work a c t i v i t i e s a t t h e s e l f -
i n s u r e d employer's d i d n o t cause a p a t h o l o g i c a l w o r s e n i n g o f her u n d e r l y i n g back 
c o n d i t i o n , b u t r a t h e r c o n t r i b u t e d t o an ac u t e symptomatic f l a r e - u p o f c l a i m a n t ' s 
p r e v i o u s l y a c c e p t e d low back c o n d i t i o n . The A r b i t r a t o r t h e n c o n c l u d e d t h a t t h i s 
s y mptomatic f l a r e - u p r e p r e s e n t e d a new i n j u r y and s h i f t e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s low back c o n d i t i o n t o t h e s e l f - i n s u r e d employer. 

The A r b i t r a t o r ' s c o n c l u s i o n i s n o t c o n s i s t e n t w i t h t h e a p p l i c a b l e law and 
i s t h e r e f o r e i n e r r o r . A c c o r d i n g l y , we remand f o r t h e p r o p e r a p p l i c a t i o n o f 
law. See ORS 656 . 3 0 7 ( 2 ) ; ORS 656.295(5). 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d A p r i l 9, 1990, i s v a c a t e d . T h i s m a t t e r i s 
remanded t o A r b i t r a t o r Q u i l l i n a n f o r f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 

September 28, 1990 ; C i t e as 42 Van N a t t a 2289 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GLORIA HUNTER, Claimant 
WCB Case No. 89-04943 

ORDER ON REVIEW (REMANDING) 
B u r t , e t a l . , C l aimant A t t o r n e y s 

Debra Ann Kronenberg ( S a i f ) , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Howell's o r d e r t h a t d i s m i s s e d c l a i m 
a n t ' s r e q u e s t f o r h e a r i n g because c l a i m a n t f a i l e d t o appear a t h e a r i n g . On 
r e v i e w , c l a i m a n t contends t h a t t h e d i s m i s s a l o r d e r s h o u l d be v a c a t e d and t h e 



G l o r i a Hunter, 42 Van N a t t a 2289 (1990) 2290 

m a t t e r remanded t o t h e Hearings- D i v i s i o n f o r a h e a r i n g on t h e m e r i t s . We 
remand. 

FINDINGS OF FACT . 

On March 17, 1989, t h e p a r t i e s were n o t i f i e d t h a t t h i s case was sc h e d u l e d 
f o r h e a r i n g on June 7, 1989 a t 1:00 p.m. On t h e a p p o i n t e d d a t e , c l a i m a n t ' s 
a t t o r n e y appeared. C l a i m a n t d i d n o t appear. C l a i m a n t ' s a t t o r n e y had n o t h e a r d 
f r o m c l a i m a n t r e c e n t l y and had no knowledge why c l a i m a n t d i d n o t appear a t hear
i n g . By o r d e r d a t e d June 13, 1989, t h e Referee d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r 
a h e a r i n g f o r f a i l u r e t o appear. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e r e l i e d on former OAR 438-06-071 wh i c h a u t h o r i z e d t h e R e f e r e e 
t o d i s m i s s a r e q u e s t f o r a h e a r i n g f o r " f a i l u r e o f a p a r t y , o r t h e p a r t i e s ' r e p 
r e s e n t a t i v e t o appear a t t h e t i m e and p l a c e scheduled f o r a h e a r i n g . " C l a i m a n t 
p e r s o n a l l y f a i l e d t o appear. However, c l a i m a n t d i d appear by c o u n s e l . We have 
r e c e n t l y s t a t e d t h a t t h e d i c t a r e g a r d i n g t h e a p p l i c a t i o n o f OAR 438-06-071 i n 
W i l l i a m s v. SAIF, 99 Or App 367 (1 9 8 9 ) , r e v e r s e d and remanded 310 Or 320 (1 9 9 0 ) ' 
i s t h a t c o r r e c t i n t e r p r e t a t i o n o f t h e r u l e and we c o n t i n u e t o f o l l o w t h a t i n t e r 
p r e t a t i o n . See Jose A r i s g u e t a - M a r t i n e z , 42 Van N a t t a 2072 ( 1 9 9 0 ) . I t f o l l o w s 
t h a t OAR 438-06-071 does n o t p r o v i d e a u t h o r i t y f o r d i s m i s s a l f o r f a i l u r e o f a 
c l a i m a n t t o appear a t h e a r i n g i f c l a i m a n t ' s a t t o r n e y does appear a t h e a r i n g . 
A c c o r d i n g l y , t h e R e f e r e e was w i t h o u t a u t h o r i t y t o d i s m i s s . We remand t o t h e 
H e a r i n g s D i v i s i o n f o r f u r t h e r p r o c e e d i n g s . 

I n s t r u c t i o n s on Remand 

We a r e u n a b l e t o d e t e r m i n e whether c l a i m a n t waived her r i g h t t o t e s t i f y a t 
h e a r i n g because t h e r e c o r d i s n o t s u f f i c i e n t l y developed t o d e t e r m i n e w h e t h e r a 
postponement s h o u l d be g r a n t e d . See Mark S. Lesowske, 42 Van N a t t a 2154 ( 1 9 8 9 ) . 
We remand t o t h e H e a r i n g s D i v i s i o n f o r a h e a r i n g on t h a t m a t t e r . 

The P r e s i d i n g R eferee s h a l l r e f e r t h i s case t o a n o t h e r R e f e r e e . I f t h e 
Refe r e e d e t e r m i n e s t h a t postponement o f t h e June 7, 1989 h e a r i n g s h o u l d have 
been g r a n t e d , he can proceed w i t h a h e a r i n g on t h e m e r i t s . I f t h e R e f e r e e 
d e t e r m i n e s a postponement s h o u l d n o t be g r a n t e d , t h e n he s h o u l d p r o c e e d w i t h a 
h e a r i n g on t h e m e r i t s , b u t s h a l l n o t r e c e i v e any e x h i b i t w h i c h was n o t s u b m i t t e d 
i n c o n n e c t i o n w i t h t h e p r i o r h e a r i n g , nor a l l o w any w i t n e s s , i n c l u d i n g c l a i m a n t , 
t o t e s t i f y who was n o t a v a i l a b l e and p l a n n i n g t o t e s t i f y a t t h e p r i o r h e a r i n g o r 
under subpoena t o t e s t i f y a t t h e h e a r i n g . 

ORDER 

The.Referee's o r d e r d a t e d June 13, 1989 i s v a c a t e d . T h i s case i s remanded 
t o t h e P r e s i d i n g R e f e r e e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

October 1, 1990 C i t e as 42 Van N a t t a 2290 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD L. SCHILLING, Claimant 

WCB Case No. 87-09708 
SECOND ORDER ON RECONSIDERATION 

P e t e r O. Hansen, Cla i m a n t A t t o r n e y 
John D.- McLeod, A t t o r n e y 

Gary T. Wallmark ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r Septem
ber 13, 1990 Order on R e c o n s i d e r a t i o n t h a t reduced h i s assessed a t t o r n e y f e e 
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award f o r s e r v i c e s p r o v i d e d a t h e a r i n g from $5,000 t o $250. I n our Order on 
R e c o n s i d e r a t i o n , we conclud e d t h a t a r e d u c t i o n was a p p r o p r i a t e c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4). I n r e d u c i n g c l a i m a n t ' s a t t o r n e y f e e , we 
p a r t i c u l a r l y c o n s i d e r e d t h e m i n i m a l v a l u e o f t h e i n t e r e s t s e c u r e d f o r c l a i m a n t . 

On r e c o n s i d e r a t i o n , c l a i m a n t argues t h a t h i s c o u n s e l has sec u r e d p e r 
manent p a r t i a l d i s a b i l i t y and o t h e r b e n e f i t s i n h i s b e h a l f i n v a r i o u s c l a i m s 
o r i g i n a l l y c o n s o l i d a t e d w i t h t h e p r e s e n t one and i n a p r i o r s t i p u l a t i o n . 
C l a i m a n t a l s o contends t h a t t h e v a l u e o f t h e i n t e r e s t s e cured i n t h e p r e s e n t 
case stems f r o m i t s p o t e n t i a l v a l u e i n t h e f u t u r e . 

We d i s a g r e e w i t h c l a i m a n t ' s assessment o f t h e v a l u e o f t h e p r e s e n t 
case. I n t h i s case, c l a i m a n t r e c e i v e d m e rely a d e t e r m i n a t i o n o f c o m p e n s a b i l i t y 
o f an i n j u r y f o r w h i c h t h e employer (Sunnyside) has n o t been r e s p o n s i b l e f o r 
e i g h t y e a r s . As a r e s u l t o f our Order on R e c o n s i d e r a t i o n f i n d i n g t h a t c l a i m a n t 
had agreed t o a l l o w t h e SAIF C o r p o r a t i o n (on b e h a l f o f t h e n o n c o m p l y i n g 
e m p l o y e r ) t o use t h e l a s t i n j u r i o u s exposure r u l e d e f e n s i v e l y , c l a i m a n t was 
u n a b l e t o p r e v a i l on t h e i s s u e o f r e s p o n s i b i l i t y a g a i n s t t h e n o n c o m p l y i n g 
employer. C l a i m a n t t h e r e f o r e f a i l e d t o secure any b e n e f i t s as t o t h i s c l a i m , 
due s i n c e h i s 1978 i n j u r y . Rather, c l a i m a n t o b t a i n e d o n l y c o n f i r m a t i o n o f h i s 
e s t a b l i s h e d r i g h t t o r e c e i v e b e n e f i t s t o whic h he was p r e v i o u s l y e n t i t l e d under 
t h e s e p a r a t e , a c c e p t e d 1982 c l a i m . 

I n a d d i t i o n t o our f i n d i n g t h a t t h e p r e s e n t case i n v o l v e d m i n i m a l 
v a l u e t o c l a i m a n t , we a l s o d e c l i n e t o c o n s i d e r t h e v a l u e s e c u r e d f o r c l a i m a n t i n 
p r o c e e d i n g s o t h e r t h a n t h e case c u r r e n t l y b e f o r e us. T h e r e f o r e , a f t e r c o n s i d e r 
i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and p a r t i c u l a r l y c o n s i d e r i n g t h e 
m i n i m a l v a l u e o f t h e i n t e r e s t t o c l a i m a n t d e r i v e d t h r o u g h t h i s o r d e r and t h e r e 
l a t e d p r o c e e d i n g s , we c o n t i n u e t o conclude t h a t a $250 r e a s o n a b l e assessed 
a t t o r n e y f e e i s a p p r o p r i a t e . 

A c c o r d i n g l y , o u r September 13, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d 
e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r September 13, 
1990 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e 
d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

October 2, 1990 C i t e as 42 Van N a t t a 2291 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PAUL DAVIS, Claimant 
WCB Case No. 86-17953 

ORDER ON REVIEW 
S t a r r & Vin s o n , Claimant A t t o r n e y s 

C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Scavera's o r d e r 
w h i c h : (1) d e c l i n e d t o award c l a i m a n t i n t e r i m compensation; and (2) w h i c h 
awarded an assessed a t t o r n e y f e e o f $300 i n a s s o c i a t i o n w i t h a p e n a l t y f o r l a t e 
payment o f i n t e r i m compensation. We a f f i r m . 

ISSUES 

C l a i m a n t contends t h a t t h e Referee e r r e d i n n o t r e q u i r i n g t h e s e l f - i n s u r e d 
employer t o pay i n t e r i m compensation from J u l y 2 1 , 1988 t h r o u g h December 5, 
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1988. C l a i m a n t a l s o contends t h a t t h e a t t o r n e y f e e w h i c h t h e R e f e r e e o r d e r e d 
was n o t adequate. 

The employer contends t h a t c l a i m a n t i s n o t e n t i t l e d . t o i n t e r i m compensa
t i o n because he d i d n o t r a i s e t h a t i s s u e a t h e a r i n g . I t f u r t h e r c o n t e n d s t h a t 
t h e p e n a l t y and a t t o r n e y f e e w h i c h t h e Referee o r d e r e d were r a i s e d by t h e 
Refe r e e sua s p o n t e . Consequently, a l t h o u g h i t does n o t seek t o r e v e r s e t h e 
Ref e r e e ' s o r d e r , i t argues t h a t c l a i m a n t ' s a t t o r n e y f e e s h o u l d n o t be r a i s e d . 

FINDINGS OF FACT 

I n a s p e c i f i c a t i o n o f i s s u e s s u b m i t t e d t o t h e H e a r i n g s D i v i s i o n on J u l y 
12, 1988 and i n a n o t h e r s p e c i f i c a t i o n o f i s s u e s s u b m i t t e d December 12, 1988, 
c l a i m a n t r a i s e d as an i s s u e p e n a l t i e s and a t t o r n e y f e e s f o r f a i l u r e t o pay t i m e 
l o s s w i t h i n 14 days. However, a t h e a r i n g c l a i m a n t ' s a t t o r n e y framed t h e i s s u e s 
as: "The i s s u e s a r e t h e d e n i a l o f a g g r a v a t i o n and e x t e n t o f d i s a b i l i t y t o and 
i n c l u d i n g permanent t o t a l , I b e l i e v e . " I n h i s opening s t a t e m e n t , t h e a t t o r n e y 
a g a i n r e f e r r e d o n l y t o t h e i s s u e s o f t h e d e n i e d a g g r a v a t i o n and e x t e n t o f d i s 
a b i l i t y . 

I n h i s O p i n i o n and Order, t h e Referee l i s t e d t h e u n s c h e d u l e d d i s a b i l i t y 
and a g g r a v a t i o n i s s u e s ; he a l s o l i s t e d " P e n a l t y and a t t o r n e y f e e s f o r f a i l u r e t o 
pay t i m e l o s s w i t h i n 14 days." The Referee concluded t h a t t h e employer was l a t e 
i n p a y i n g t i m e l o s s and assessed a 5 p e r c e n t p e n a l t y and an a s s o c i a t e d a t t o r n e y 
f e e o f $300. The employer r e q u e s t e d r e c o n s i d e r a t i o n a r g u i n g t h a t t h e p e n a l t y 
and f e e i s s u e and any t i m e l o s s i s s u e had n o t been r a i s e d by c l a i m a n t a t hear
i n g . I t argued t h a t i t d i d n o t seek t o e l i c i t e v i d e n c e on t h e s e i s s u e s because 
c l a i m a n t had n o t r a i s e d them. The Referee denied t h e m o t i o n . 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , we w i l l n o t c o n s i d e r i s s u e s n o t r a i s e d a t h e a r i n g . A l t h o u g h 
c l a i m a n t had l i s t e d a p e n a l t y i s s u e f o r l a t e payment o f t i m e l o s s i n h i s p l e a d 
i n g s , when asked t o frame t h e i s s u e s a t t h e o u t s e t o f t h e h e a r i n g , he l i s t e d 
o n l y t h e a g g r a v a t i o n and e x t e n t o f d i s a b i l i t y i s s u e s . He d i d n o t l i s t any 
p e n a l t y i s s u e s o r any i s s u e s r e l a t e d t o e n t i t l e m e n t t o t i m e l o s s . The a c c e p t e d 
p r a c t i c e i n w o r k e r s ' compensation h e a r i n g s i s f o r t h e p a r t i e s t o s t a t e t h e 
i s s u e s f o r r e s o l u t i o n on t h e r e c o r d a t t h e o u t s e t o f t h e h e a r i n g . Thus, we con
c l u d e t h a t c l a i m a n t d i d n o t r a i s e t h e p e n a l t y and f e e i s s u e o r t h e i s s u e o f 
e n t i t l e m e n t t o i n t e r i m compensation. Claimant i s e n t i t l e d t o no r e l i e f sought 
on r e v i e w . 

Because t h e R e f e r e e r a i s e d t h e p e n a l t y and f e e i s s u e sua s p o n t e , we con
c l u d e t h a t he e r r e d . N o n e t h e l e s s , because t h e employer does n o t seek r e v e r s a l 
on t h i s b a s i s , we w i l l n o t d i s t u r b t h e Referee's o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 28, 1989 i s a f f i r m e d . 

\ 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT L. HEZELTINE, Claimant 

WCB Case No. 89-02899 
ORDER ON REVIEW 

Y t u r r i , Rose, e t a l . , C l a i m a n t A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Knapp's o r d e r t h a t : 
( 1 ) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a s k i n con
d i t i o n f r o m 22 p e r c e n t (70.4 degrees) t o 40 p e r c e n t (128 d e g r e e s ) ; (2) reduced 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f b i n o c u l a r v i s i o n f r o m 7.5 
p e r c e n t (22.5 degrees) t o 2 p e r c e n t (6 d e g r e e s ) ; (3) u p h e l d t h e i n s u r e r ' s d e n i a l 
o f m e d i c a l s e r v i c e s ; and (4) d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y 
f e e s f o r a l l e g e d u n r e a s o n a b l e c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e ex
t e n t o f permanent d i s a b i l i t y , scheduled and unscheduled, m e d i c a l s e r v i c e s and 
p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . ' 

The p o s i t i o n w h i c h c l a i m a n t s u c c e s s f u l l y p e r f o r m e d i n t h e t e n y e a r s p r e 
c e d i n g t h e d a t e o f d e t e r m i n a t i o n , which has t h e h i g h e s t s p e c i f i c v o c a t i o n a l 
p r e p a r a t i o n (SVP) f i g u r e , was a mechanic (DOT # 620.281-050), w i t h an SVP o f 7. 
He has d e m o n s t r a t e d competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t . 

C l a i m a n t does n o t s u f f e r l o s s o f c e n t r a l v i s i o n o r l o s s o f o c u l a r 
m o t i l i t y . He has s u f f e r e d a 7 p e r c e n t l o s s o f p e r i p h e r a l v i s i o n i n h i s l e f t eye 
and a 9 p e r c e n t l o s s o f p e r i p h e r a l v i s i o n i n h i s r i g h t eye. 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n " r e g a r d i n g t h i s 
i s s u e . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

The R e f e r e e reduced c l a i m a n t ' s scheduled permanent d i s a b i l i t y f o r t h e l o s s 
o f b i n o c u l a r v i s i o n from 7.5 p e r c e n t t o 2 p e r c e n t . We d i s a g r e e . 

Permanent l o s s o f b i n o c u l a r v i s i o n i s r a t a b l e under t h e s t a n d a r d s . OAR 
436-35-260(6) & ( 7 ) . C l a i m a n t ' s t o t a l r a t i n g f o r monocular l o s s i s f o u n d by 
c o m b i n i n g t h e r a t i n g s f o r l o s s o f c e n t r a l v i s i o n , l o s s o f p e r i p h e r a l v i s u a l 
f i e l d , and l o s s o f o c u l a r m o t i l i t y . OAR 436-35-260(6). Then, a f t e r d e t e r m i n i n g 
t h e p e r c e n t o f monocular l o s s f o r each eye, t h e t o t a l b i n o c u l a r l o s s i s d e t e r 
mined by m u l t i p l y i n g t h e p e r c e n t o f l o s s i n t h e b e t t e r eye by t h r e e , a d d i n g t h a t 
r e s u l t t o t h e p e r c e n t o f monocular l o s s i n t h e o t h e r eye, and t h e n d i v i d i n g t h a t 
r e s u l t by f o u r . OAR 436-35-260(7). 

C l a i m a n t does n o t s u f f e r l o s s o f c e n t r a l v i s i o n o r l o s s o f o c u l a r 
m o t i l i t y . (Ex. 2 5 ) . H i s l o s s o f p e r i p h e r a l v i s i o n i s 7 p e r c e n t i n t h e l e f t eye 
and 9 p e r c e n t i n t h e r i g h t eye. A f t e r combining t h e r a t i n g s f o r l o s s o f c e n t r a l 
v i s i o n (0) and p e r i p h e r a l v i s i o n (7 and 9 p e r c e n t , r e s p e c t i v e l y ) f o r each eye, 
we f i n d t h a t c l a i m a n t ' s t o t a l l o s s o f monocular v i s i o n i n h i s l e f t eye i s 7 p e r 
c e n t and t h e l o s s o f monocular v i s i o n i n h i s r i g h t eye i s 9 p e r c e n t . OAR 436-
35-260(6) . 
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A f t e r m u l t i p l y i n g t h e monocular l o s s i n t h e b e t t e r eye (7 p e r c e n t ) by 
t h r e e , t h e r e s u l t i s 2 1 . A f t e r adding t h a t r e s u l t w i t h t h e monocular l o s s i n 
t h e o t h e r eye (9 p e r c e n t ) , t h e sum i s 30. A f t e r d i v i d i n g t h i s sum by 4, t h e r e 
s u l t i s 7.5 p e r c e n t , t h e t o t a l p e r c e n t a g e o f b i n o c u l a r l o s s . OAR 4 3 6 - 3 5 - 2 6 0 ( 7 ) . 

C o m p e n s a b i l i t y o f M e d i c a l S e r v i c e s , P e n a l t y and R e l a t e d A t t o r n e y Fee f o r A l l e g e d 
Unreasonable D e n i a l 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n " r e g a r d i n g t h e com
p e n s a b i l i t y o f m e d i c a l s e r v i c e s and t h e p e n a l t y and r e l a t e d a t t o r n e y f e e i s s u e 
t h e r e w i t h . 

P e n a l t y and R e l a t e d A t t o r n e y Fee - F a i l u r e t o Accept o r Deny 

The R e f e r e e d i d n o t address c l a i m a n t ' s c o n t e n t i o n t h a t he was e n t i t l e d t o 
a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s f a i l u r e t o a c c e p t o r deny 
m e d i c a l s e r v i c e s w i t h i n 60 days p u r s u a n t t o ORS 656.262(10). We t u r n t o t h a t 
i s s u e now. 

C l a i m a n t s u b m i t t e d s e v e r a l , m e d i c a l b i l l s t o t h e i n s u r e r f o r payment. The 
i n s u r e r had n o t i c e o f t h o s e b i l l s by a l e t t e r d a t e d December 7, 1987. There has 
never been an acceptance o r d e n i a l o f t h o s e m e d i c a l b i l l s , a t l e a s t u n t i l t h e 
d a t e o f h e a r i n g . 

We f u r t h e r n o t e t h a t t h e i n s u r e r has p r o v i d e d no j u s t i f i c a t i o n f o r i t s 
f a i l u r e t o a c c e p t o r deny. Consequently, we conclude t h a t c l a i m a n t i s e n t i t l e d 
t o a p e n a l t y p u r s u a n t t o ORS 656.262(10). However, because we have e a r l i e r 
f o u n d t h a t t h e m e d i c a l s e r v i c e s a t i s s u e are n o t compensable, t h e r e a r e no 
amounts " t h e n due" upon w h i c h we m i g h t base a p e n a l t y f o r t h e i n s u r e r ' s d e l a y . 
ORS 6 5 6 . 2 6 2 ( 1 0 ) . F u r t h e r , we do n o t f i n d any u n r e a s o n a b l e r e s i s t a n c e t o t h e 
payment o f compensation under ORS 656.382. T h e r e f o r e , we do n o t assess an 
a t t o r n e y f e e on t h e u n t i m e l y d e n i a l i s s u e . See L l o y d L. C r i p e , 41 Van N a t t a 
1774 ( 1 9 8 9 ) . 

P e n a l t i e s and A t t o r n e y Fees - Claims I n f o r m a t i o n , F a i l u r e t o Pay Temporary 
D i s a b i l i t y 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n " r e g a r d i n g p e n a l 
t i e s and a t t o r n e y f e e s f o r t h e i n s u r e r ' s f a i l u r e t o p r o v i d e c l a i m s i n f o r m a t i o n 
t i m e l y and f a i l u r e t o pay t e m p o r a r y d i s a b i l i t y b e n e f i t s w i t h i n 14 days. 

A t t o r n e y Fees - Request f o r I n c r e a s e i n C a r r i e r - p a i d Fees 

C l a i m a n t c o n t e n d s e n t i t l e m e n t t o a l a r g e r c a r r i e r - p a i d a t t o r n e y f e e f o r 
t h e i n s u r e r ' s c l a i m s p r o c e s s i n g v i o l a t i o n s . We d i s a g r e e . 

ORS 656.262(10) p r o v i d e s a u t h o r i t y f o r a s s e s s i n g a p e n a l t y and r e l a t e d 
a t t o r n e y f e e f o r c l a i m s p r o c e s s i n g v i o l a t i o n s . The Referee assessed a p e n a l t y 
o f 25 p e r c e n t o f t h e amounts t h e n due, p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) , and a $150 
r e l a t e d a t t o r n e y f e e f o r each f a i l u r e t o t i m e l y s u p p l y c l a i m s i n f o r m a t i o n and 
f a i l u r e t o pay i n t e r i m compensation w i t h i n 14 days. The s t a t u t e a l l o w s f o r a 
p e n a l t y o f "up t o " 25 p e r c e n t and any a t t o r n e y f e e s w h i c h may be assessed under 
ORS 656.382. 

Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e Referee's $300 a t t o r n e y f e e 
award and 25 p e r c e n t p e n a l t y a r e a p p r o p r i a t e f o r t h e i n s u r e r ' s u n r e a s o n a b l e 
c l a i m s p r o c e s s i n g . 
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The R e f e r e e ' s o r d e r d a t e d August 1, 1989 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t reduced c l a i m a n t ' s scheduled 
permanent d i s a b i l i t y award i s r e v e r s e d . That p o r t i o n o f t h e D e t e r m i n a t i o n Order 
w h i c h awarded c l a i m a n t 7.5 p e r c e n t (22.5 degrees) sche d u l e d permanent d i s a b i l i t y 
i s r e i n s t a t e d and a f f i r m e d . The remainder o f t h e o r d e r i s a f f i r m e d . 

O c tober 2, 1990 C i t e as 42 Van N a t t a 2295 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DANIEL R. JORDISON, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f DEAN T. CATES, dba 
CATES CONSTRUCTION, Employer 

WCB Case Nos. 89-01966 & 89-01967 
ORDER ON RECONSIDERATION 

Goldberg, e t a l . , C l aimant A t t o r n e y s 
Davis & Bos t w i c k , Defense A t t o r n e y s 

Sharon R. Schooley, A s s i s t a n t A t t o r n e y General 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our September 7, 1990 o r d e r w h i c h 
d i s m i s s e d t h e noncomplying employer's r e q u e s t f o r r e v i e w o f a Ref e r e e ' s o r d e r 
t h a t a f f i r m e d a proposed o r d e r o f noncompliance. S p e c i f i c a l l y , c l a i m a n t seeks 
an assessed a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w under OAR 438-15-
070. 

F o l l o w i n g o u r r e v i e w o f c l a i m a n t ' s m o t i o n , we d e c l i n e t o award an a t t o r n e y 
f e e . The Board may assess a rea s o n a b l e a t t o r n e y f e e where an employer i n i t i a t e s 
a r e q u e s t f o r r e v i e w and t h e Board f i n d s t h a t compensation awarded t o a c l a i m a n t 
s h o u l d n o t be d i s a l l o w e d o r reduced. See ORS 65 6 . 3 8 2 ( 2 ) ; OAR 438-15-070; 
Kordon v. Mercer I n d u s t r i e s , 308 Or 290, 295-296 ( 1 9 8 9 ) . 

As n o t e d i n t h e Order o f D i s m i s s a l t h e s o l e i s s u e a t h e a r i n g was t h e 
v a l i d i t y o f a Proposed and F i n a l Order i s s u e d by Department o f I n s u r a n c e and 
Fin a n c e . Because t h e m a t t e r b e f o r e t h e Referee d i d n o t conc e r n a c l a i m , we d i d 
n o t have j u r i s d i c t i o n and d i s m i s s e d t h e r e q u e s t f o r r e v i e w . C l a i m a n t ' s e n t i t l e 
ment t o compensation was never i n i s s u e on Board r e v i e w . Moreover, we made no 
f i n d i n g t h a t c l a i m a n t ' s compensation s h o u l d n o t be d i s a l l o w e d o r reduced. Under 
such c i r c u m s t a n c e s , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e under ORS 
65 6 . 3 8 2 ( 2 ) . L i b e r t y Northwest I n s . Corp. v. M c K e l l i p s , 100 Or App 549, 550 
( 1 9 9 0 ) ; A q r i p a c , I n c . v. K i t c h e l , 73 Or App 132 ( 1 9 8 5 ) ; Matthew W. Johnson, 40 
Van N a t t a 393 ( 1 9 8 8 ) . 

A c c o r d i n g l y , our September 7, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h our September 7, 1990 
o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DAROLD W. MILLER, Claimant 

WCB Case No. 89-05899 
ORDER ON REVIEW 

B r o t h e r s , Drew, e t a l . , C l a i m a n t A t t o r n e y s 
Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
P e t e r s o n ' s o r d e r w h i c h : (1) r e c l a s s i f i e d c l a i m a n t ' s 1983 low back i n j u r y c l a i m 
f r o m n o n d i s a b l i n g t o d i s a b l i n g ; (2) s e t a s i d e SAIF's d e n i a l o f c l a i m a n t ' s a g g r a 
v a t i o n c l a i m f o r a low back c o n d i t i o n ; and (3) awarded t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n commencing i n May 1988. On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and en
t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y compensation. We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t d i d n o t i n i t i a l l y l o s e t i m e from work, r e c e i v e t e m p o r a r y d i s a b i l 
i t y b e n e f i t s o r s u s t a i n permanent d i s a b i l i t y as a r e s u l t o f h i s low back i n j u r y . 

C l a i m a n t d i d n o t r e q u e s t r e c l a s s i f i c a t i o n o f h i s i n j u r y f r o m n o n d i s a b l i n g 
t o d i s a b l i n g w i t h i n one year o f i n j u r y . 

C l a i m a n t d i d n o t f i l e h i s a g g r a v a t i o n c l a i m w i t h i n f i v e y e a r s o f i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

F i n d i n g t h a t c l a i m a n t ' s low back i n j u r y was m i s c l a s s i f i e d as n o n d i s a b l i n g 
f r o m t h e o u t s e t and had never been c l o s e d , t h e Referee c o n c l u d e d t h a t c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s had n o t begun t o r u n . The Referee f u r t h e r c o n c l u d e d t h a t 
c l a i m a n t i s e n t i t l e d t o t i m e l o s s compensation commencing May 1988 when he was 
l a s t a b l e t o work. We d i s a g r e e and r e v e r s e . 

C l a s s i f i c a t i o n o f C l a i m 

A " d i s a b l i n g compensable i n j u r y " i s one which e n t i t l e s t h e w o r k e r t o com
p e n s a t i o n f o r d i s a b i l i t y o r d e a t h . Former ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) . A " n o n d i s a b l i n g 
compensable i n j u r y " i s any i n j u r y w h i c h r e q u i r e s m e d i c a l s e r v i c e s o n l y . Former 
ORS 6 5 6 . 0 0 5 ( 7 ) ( c ) . 

We f i n d t h a t c l a i m a n t ' s i n j u r y i n i t i a l l y o n l y r e q u i r e d m e d i c a l s e r v i c e s . 
D u r i n g t h e f i r s t y e a r a f t e r c l a i m a n t ' s September 29, 1983 i n j u r y , c l a i m a n t con
t i n u e d t o work f o r t h e i n s u r e d w i t h no t i m e l o s s due t o h i s i n j u r y . C l a i m a n t 
c o n t i n u e d t o r e c e i v e p e r i o d i c m e d i c a l t r e a t m e n t , and Dr. R i e s , c l a i m a n t ' s t r e a t 
i n g c h i r o p r a c t i c p h y s i c i a n , i m m e d i a t e l y r e l e a s e d c l a i m a n t t o r e t u r n t o m o d i f i e d 
work w i t h a t e m p o r a r y 30 pound l i f t i n g r e s t r i c t i o n . T h i s t e m p o r a r y r e s t r i c t i o n 
d i d n o t a f f e c t c l a i m a n t ' s wages. However, Ries d i d n o t i n d i c a t e t h a t c l a i m a n t 
had any permanent d i s a b i l i t y a t t h a t t i m e . 

Moreover, t h e r e i s no eviden c e o f permanent d i s a b i l i t y w i t h i n one y e a r o f 
t h e i n j u r y . Dr. Ri e s r e f e r r e d c l a i m a n t t o Dr. K e n d r i c k , n e u r o s u r g e o n , i n Decem
ber 1984. K e n d r i c k r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n was i m p r o v i n g b u t t h a t a 
CT scan r e v e a l e d a m i l d b i l a t e r a l d i s c b u l g e n o t r e q u i r i n g s u r g i c a l i n t e r v e n 
t i o n . The presence o f a d i s c b u l g e a l o n e i s n o t p e r s u a s i v e e v i d e n c e o f perma
nent d i s a b i l i t y . F u r t h e r m o r e , even a f t e r t h e CT scan r e v e a l e d t h e p r e s e n c e o f a 
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d i s c b u l g e , Dr. R i e s s t i l l d i d n o t i n d i c a t e t h a t c l a i m a n t had any permanent 
d i s a b i l i t y . 

Inasmuch as c l a i m a n t s u s t a i n e d n e i t h e r t i m e l o s s nor permanent d i s a b i l i t y , 
we f i n d t h a t c l a i m a n t ' s i n j u r y c l a i m was n o t m i s c l a s s i f i e d as n o n d i s a b l i n g from 
t h e o u t s e t . 

A g g r a v a t i o n 

A t t h e t i m e o f c l a i m a n t ' s September 29, 1983 i n j u r y , ORS 656.268(3) p r o 
v i d e d t h a t c l a i m s f o r n o n d i s a b l i n g i n j u r i e s c o u l d be c l o s e d e i t h e r t h r o u g h a 
N o t i c e o f C l o s u r e o r by means o f a D e t e r m i n a t i o n Order. I n any e v e n t , c l o s u r e 
o f a c l a i m was r e q u i r e d , whether d i s a b l i n g o r n o n d i s a b l i n g . See Webb v. SAIF, 
83 Or App 386, 390 ( 1 9 8 7 ) . As t h e Referee n o t e d , SAIF d i d n o t c l o s e t h i s c l a i m 
w i t h a N o t i c e o f C l o s u r e , and a D e t e r m i n a t i o n Order was n o t i s s u e d . T h e r e f o r e , 
t h e c l a i m i s s t i l l i n open s t a t u s . 

C l a i m a n t contends t h a t , as h i s c l a i m c o n t i n u e s i n open s t a t u s , h i s aggra
v a t i o n r i g h t s have never r u n . I f c l a i m a n t ' s i n j u r y had been m i s c l a s s i f i e d from 
t h e o u t s e t , and i n t r u t h was always d i s a b l i n g , t h e n c l a i m a n t ' s c o n t e n t i o n would 
be c o r r e c t . See Davison v. SAIF, 80 Or App 541, m o d i f i e d on r e c o n , 82 Or App 
546 ( 1 9 8 6 ) . However, we have concluded t h a t c l a i m a n t ' s i n j u r y was n o t d i s a b l i n g 
a t t h e o u t s e t . 

SAIF's f a i l u r e t o c l o s e a n o n d i s a b l i n g c l a i m has no e f f e c t on c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s . I f t h e c l a i m t h a t a n o n d i s a b l i n g i n j u r y has become d i s 
a b l i n g i s made more t h a n one year a f t e r t h e d a t e o f i n j u r y , t h e c l a i m i s t o be 
t r e a t e d as an a g g r a v a t i o n c l a i m p u r s u a n t t o ORS 656.273. Former ORS 656.262(11) 
(renumbered ORS 6 5 6 . 2 6 2 ( 1 2 ) ) . I f t h e i n j u r y was n o n d i s a b l i n g and no d e t e r m i n a 
t i o n has been made, a c l a i m f o r a g g r a v a t i o n has t o be f i l e d w i t h i n f i v e y e a r s 
a f t e r t h e d a t e o f i n j u r y , n o t t h e d a t e o f c l o s u r e . Former ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) . 

SAIF i n i t i a l l y a ccepted t h i s c l a i m as n o n d i s a b l i n g , and c l a i m a n t d i d n o t 
seek r e c l a s s i f i c a t i o n o f h i s i n j u r y from n o n d i s a b l i n g t o d i s a b l i n g w i t h i n one 
y e a r o f i n j u r y . See f o r m e r ORS 656.262(11) (renumbered ORS 6 5 6 . 2 6 2 ( 1 2 ) ) . 
T h e r e f o r e , c l a i m a n t ' s c l a i m must be t r e a t e d as an a g g r a v a t i o n c l a i m under 
ORS 656.273, because i t i s made on t h e b a s i s t h a t h i s p r e v i o u s l y n o n d i s a b l i n g 
i n j u r y has become d i s a b l i n g more t h a n one year a f t e r t h e d a t e o f i n j u r y . Smith 
v. R i d g e p i n e , I n c . , 88 Or App 147, 149 ( 1 9 8 7 ) . The c r u c i a l q u e s t i o n , t h e n , i s 
d i d c l a i m a n t f i l e h i s c l a i m w i t h i n f i v e y e a r s o f September 29, 1983, t h a t i s , by 
September 29, 1988. 

Dr. R i e s completed a Form 828 on May 17, 1988, and n o t e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y and r e l e a s e d t o work. He a d d i t i o n a l l y n o t e d t h a t c l a i m a n t 
was e x p e r i e n c i n g i n c r e a s e d back and l e g p a i n and r e q u i r e d more f r e q u e n t t r e a t 
ment. The d o c t o r a g a i n n o t e d c l a i m a n t ' s i n c r e a s e d back and l e g p a i n on a Form 
828 f i l e d on June 20, 1988, w h i l e c o n t i n u i n g t o i n d i c a t e t h a t c l a i m a n t was medi
c a l l y s t a t i o n a r y and r e l e a s e d f o r work. On December 13, 1988, Dr. Ries w r o t e t o 
SAIF r e q u e s t i n g t h a t c l a i m a n t ' s i n j u r y c l a i m be reopened and t h a t t i m e l o s s 
b e n e f i t s be p a i d r e t r o a c t i v e t o May 1988. 

On t h i s r e c o r d , we f i n d t h a t t h e s e 828 Forms c o n s t i t u t e d a c l a i m f o r a d d i 
t i o n a l m e d i c a l s e r v i c e s . We f u r t h e r f i n d t h a t 828 Forms t h a t i n d i c a t e c l a i m a n t 
i s m e d i c a l l y s t a t i o n a r y and r e l e a s e d t o work, w h i l e s i m u l t a n e o u s l y r e q u e s t i n g 
a d d i t i o n a l m e d i c a l s e r v i c e s , are n o t s u f f i c i e n t t o p u t an i n s u r e r on n o t i c e t h a t 
an a g g r a v a t i o n c l a i m i s b e i n g f i l e d . See K r a i a c i c v. B l a z i n g O r c h a r d s , 84 Or 
App 127 ( 1 9 8 7 ) ; H a r e t v. SAIF, 72 Or App 668, r e v den 299 Or 313 ( 1 9 8 5 ) ; 
Joanne C. Krause, 42 Van N a t t a 1021 ( 1 9 9 0 ) . 
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Dr. R i e s ' l e t t e r o f December 13, 1988, r e c e i v e d by.SAIF on December 19, 
1988, c l e a r l y was an a g g r a v a t i o n c l a i m . However, t h i s was t h e f i r s t n o t i c e o f 
t h e c l a i m r e c e i v e d by SAIF. Consequently, as t h i s n o t i c e was n o t f i l e d w i t h i n 
f i v e y e a r s o f c l a i m a n t ' s i n j u r y , t h e c l a i m i s b a r r e d . See ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) . 

Temporary D i s a b i l i t y Compensation 

As we have fou n d t h a t c l a i m a n t ' s c l a i m was not f i l e d w i t h i n t h e s t a t u t o r y 
f i v e - y e a r a g g r a v a t i o n p e r i o d , c l a i m a n t has no a g g r a v a t i o n r i g h t s f r o m h i s 
September 1983 i n j u r y f o r w h i c h t i m e l o s s compensation can be p a i d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 6, 1989 i s r e v e r s e d . The SAIF C o r p o r a 
t i o n ' s N o t i c e o f C l a i m Acceptance i s r e i n s t a t e d and u p h e l d . C l a i m a n t ' s low back 
i n j u r y c l a i m s h a l l r e m a i n c l a s s i f i e d as " n o n d i s a b l i n g . " C l a i m a n t i s n o t e n t i 
t l e d t o t i m e l o s s compensation b e g i n n i n g May 1988. The award o f an a t t o r n e y f e e 
e q u a l t o 25 p e r c e n t o f t h e i n c r e a s e d t i m e l o s s compensation p a y a b l e t o 
c l a i m a n t ' s c o u n s e l i s r e v e r s e d . 

October 2, 1990 C i t e as 42 Van N a t t a 2298 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BOBBIE D. OWENS, Claimant 
Own Mo t i o n No. 90-0482M 

OWN MOTION ORDER REFERRING FOR CONSOLIDATED HEARING 
V i c k , e t a l . , Claimant A t t o r n e y s 

SAIF L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
an a l l e g e d w o r s e n i n g o f h i s October 7, 1982, i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s e x p i r e d J u l y 1 1 , 1989. The i n s u r e r a c c e p t s r e s p o n s i b i l i t y 
f o r t h e propose d s u r g e r y and recommends t h a t c l a i m a n t ' s 1982 i n j u r y c l a i m be 
reopened f o r t h e payment o f temporary d i s a b i l i t y b e n e f i t s . 

The p a r t i e s a p p a r e n t l y agree t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n has 
worsened r e q u i r i n g s u r g e r y ; however, r e s p o n s i b i l i t y f o r t h a t c o n d i t i o n has n o t 
y e t been r e s o l v e d . There i s pending l i t i g a t i o n r e g a r d i n g whether c l a i m a n t ' s 
c o n d i t i o n i s r e l a t e d t o h i s October 7, 1982, i n j u r y o r h i s June 1 1 , 1989 i n j u r y . 
(WCB Case Nos. 90-16115 and 90-17879). SAIF i s r e s p o n s i b l e f o r b o t h i n j u r i e s . 
However, because o n l y t h e 1982 i n j u r y i s s u b j e c t t o t h e Board's own m o t i o n 
a u t h o r i t y , we c o n c l u d e t h a t i t would be i n t h e b e s t i n t e r e s t o f t h e p a r t i e s t o 
c o n s o l i d a t e t h i s own m o t i o n m a t t e r w i t h t h e pend i n g l i t i g a t i o n . 

SAIF w i l l pay t h e c l a i m no m a t t e r what t h e outcome. I t appears t o 
t h e Board t h a t SAIF i s a t m i n i m a l , i f any, r i s k i f i t v o l u n t a r i l y pays t h e c l a i m 
p e n d i n g r e s o l u t i o n o f t h e r e s p o n s i b i l i t y i s s u e . We a r e u n w i l l i n g t o f u r t h e r 
c o m p l i c a t e t h e s i t u a t i o n by i s s u i n g an o r d e r t h a t may r e q u i r e a l t e r a t i o n when 
t h e r e i s an o b v i o u s s o l u t i o n t o t h e problem w i t h i n t h e u n i l a t e r a l r e a c h o f SAIF. 

The h e a r i n g i s p r e s e n t l y s e t b e f o r e Referee Crumme on December 27, 
1990. A t t h a t h e a r i n g , t h e Referee s h a l l t a k e e v i d e n c e on whether c l a i m a n t ' s 
need f o r c e r v i c a l s u r g e r y i s r e l a t e d t o t h e 1982 i n j u r y and, i f so, whe t h e r 
c l a i m a n t q u a l i f i e s f o r own m o t i o n r e l i e f under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . A t t h e con
c l u s i o n o f t h e h e a r i n g , t h e Referee s h a l l f o r w a r d t o t h e Board a recommendation 
w i t h r e s p e c t t o t h e own m o t i o n m a t t e r and a copy o f t h e a p p e a l a b l e o r d e r i s s u e d 
i n WCB Case Nos. 90-16115 and 90-17879. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
CHERYL A. PATTEN, Claimant 

WCB Case No. 89-07327 
ORDER ON REVIEW 

Robert L. Philmon, Claimant A t t o r n e y 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee G a l t o n ' s o r d e r 
t h a t r e d u c e d her scheduled permanent d i s a b i l i t y award f o r a r i g h t f o r e a r m i n j u r y 
f r o m 28 p e r c e n t (42 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 5 p e r c e n t 
(7.5 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f schedul e d d i s a b i l i t y . We 

• 

a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 
The Board adopts t h e Referee's "Conclusions and O p i n i o n , " w i t h t h e 

f o l l o w i n g s u p p l e m e n t a t i o n . 

D i s a b l i n g p a i n 

We n o t e t h a t , under t h e c u r r e n t v e r s i o n o f OAR 436-35-001 e t seg, t h e 
r u l e s i n e f f e c t a t t h e t i m e o f t h e February 27', 1989 D e t e r m i n a t i o n Order, no 
p r o v i s i o n has been made f o r an impairment v a l u e f o r p a i n . OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( b ) . 
A c c o r d i n g l y , under t h e s t a n d a r d s f o r r a t i n g d i s a b i l i t y , t h e i s s u e o f whether o r 
n o t c l a i m a n t ' s p a i n i s d i s a b l i n g i s moot. 

Loss o f g r i p s t r e n g t h 

C l a i m a n t contends t h a t a r e p o r t from M e d i c a l C o n s u l t a n t s N o r t h w e s t i n 
d i c a t e s t h a t she has s u s t a i n e d l o s t g r i p s t r e n g t h on t h e r i g h t . However, t h e 
e x h i b i t c i t e d t o by c l a i m a n t was not a d m i t t e d a t h e a r i n g . Under t h e c i r c u m 
s t a n c e s , we d e c l i n e t o c o n s i d e r c l a i m a n t ' s argument as i t i s based upon evide n c e 
n o t i n t h e r e c o r d . See ORS 656.295(5). 

ORDER 

The Referee's o r d e r d a t e d August 4, 1989 i s a f f i r m e d . 

O c t o b e r 2, 1990 C i t e as 42 Van N a t t a 2299 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BRYAN THOMPSON, Claimant 
WCB Case No. 88-20553 

ORDER DENYING RECONSIDERATION 
G a t t i , G a t t i & Maier, C l a i m a n t A t t o r n e y s 

Cowling & H e y s e l l , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our J u l y 5, 1990 Order oh 
Review. C o n t e n d i n g t h a t h i s cou n s e l d i d n o t r e c e i v e a copy o f t h e Board's 
o r d e r , c l a i m a n t seeks r e c o n s i d e r a t i o n o f our o r d e r . We deny t h e r e q u e s t . 

A Board o r d e r i s f i n a l u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g 
o f c o p i e s o f such o r d e r , one o f t h e p a r t i e s appeals t o t h e C o u r t o f Appeals f o r 
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j u d i c i a l r e v i e w . ORS 656 . 2 9 5 ( 8 ) . The t i m e w i t h i n w h i c h t o appeal an o r d e r 
c o n t i n u e s t o r u n , u n l e s s t h e o r d e r had been " s t a y e d , " w i t h d r a w n o r m o d i f i e d . 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 (.1986); F i s c h e r v. SAIF, 76 Or 
App 656, 659 ( 1 9 8 6 ) . 

The Board may r e p u b l i s h an o r d e r i f i t f i n d s t h a t i t f a i l e d t o m a i l a 
copy o f i t s p r i o r o r d e r t o a p a r t y . B e r l i n e r v. Weyerhaeuser Company, 92 Or App 
264, 266-67 ( 1 9 8 8 ) ; Mary J. Gates, 42 Van N a t t a 1813 (August 2 1 , 1990). An 
a t t o r n e y i s n o t a p a r t y . ORS 656.005(19); B e r l i n e r , s u p r a , page 266, n. 1; 
Frank F. Pucher, J r . , 41 Van N a t t a 794, 795 (19 8 9 ) . 

Here, c l a i m a n t a s s e r t s t h a t h i s cou n s e l d i d n o t r e c e i v e a copy o f t h e 
Board's J u l y 5, 1990 o r d e r . Y e t, t h e Board's f i l e i n d i c a t e s t h a t a copy o f t h e 
o r d e r was m a i l e d t o c l a i m a n t ' s c o u n s e l t o h i s f i r m ' s b r a n c h o f f i c e and t h e copy 
has n o t been r e t u r n e d t o t h e Board as u n d e l i v e r a b l e by t h e p o s t a l s e r v i c e . 

I n any e v e n t , even assuming t h a t c l a i m a n t ' s c o u n s e l d i d n o t r e c e i v e a 
copy o f t h e Board's o r d e r , t h a t does n o t i n v a l i d a t e t h e o r d e r . See B e r l i n e r , 
s u p r a ; Pucher, s u p r a . R a t h e r , t o prompt t h e r e i s s u a n c e o f our o r d e r as c l a i m a n t 
r e q u e s t s , he must e s t a b l i s h t h a t a copy o f t h e o r d e r was n o t m a i l e d t o him. The 
r e c o r d does n o t s u p p o r t such a f i n d i n g . 

To b e g i n , t h e Board's o r d e r and f i l e i n d i c a t e s t h a t c o p i e s o f t h e 
o r d e r were m a i l e d t o a l l p a r t i e s , as w e l l as t h e i r r e p r e s e n t a t i v e s . Moreover, 
t h e r e has been no c o n t e n t i o n from e i t h e r c l a i m a n t , t h e employer, o r i t s i n s u r e r 
t h a t t h i s m a i l i n g t o t h e p a r t i e s was d e f e c t i v e . Such c i r c u m s t a n c e s persuade us, 
a t a minimum, t h a t c o p i e s o f t h e Board's J u l y 5, 1990 o r d e r were m a i l e d t o a l l 
p a r t i e s t o t h e p r o c e e d i n g . 

Based on t h e f o r e g o i n g r e a s o n i n g , we are persuaded t h a t a copy o f o u r 
J u l y 5, 1990 o r d e r was m a i l e d t o c l a i m a n t and a l l o t h e r p a r t i e s t o t h e p r o c e e d 
i n g . Inasmuch as our o r d e r has n e i t h e r been s t a y e d , w i t h d r a w n , m o d i f i e d , n or 
appealed w i t h i n 30 days o f i t s m a i l i n g t o t h e p a r t i e s , i t has become f i n a l . See 
ORS 6 5 6 . 2 9 5 ( 8 ) ; B e r l i n e r v. Weyerhaeuser Company, supra; I n t e r n a t i o n a l Paper Co. 
v. W r i g h t , s u p r a ; F i s c h e r v. SAIF, supra. Consequently, we a r e w i t h o u t a u t h o r 
i t y t o r e c o n s i d e r o u r o r d e r . 

I T IS SO ORDERED. • 

October 3, 1990 ; C i t e as 42 Van N a t t a 2300 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES M. KEPFORD, Claimant 

WCB Case No. 87-02846 
THIRD ORDER ON REMAND 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our September 18, 1990 Second 
Order on Remand t h a t d e c l i n e d t o g r a n t h i s r e q u e s t f o r an award o f • a t t o r n e y f e e s 
f o r s e r v i c e s r e n d e r e d on appeal which e v e n t u a l l y r e s u l t e d i n our August 24, 1990 
Order on Remand t h a t r e i n s t a t e d a Referee's assessment o f a p e n a l t y and an asso
c i a t e d a t t o r n e y f e e f o r t h e s e l f - i n s u r e d employer's u n r e a s o n a b l e c o n d u c t i n 
f a i l i n g t o t i m e l y s u b m i t a c l a i m f o r c l o s u r e . S p e c i f i c a l l y , c l a i m a n t c o n t e n d s 
t h a t he i s e n t i t l e d t o an e m p l o y e r - p a i d a t t o r n e y f e e under ORS 656.386(1) and 
65 6 . 3 8 8 ( 1 ) . We d i s a g r e e f o r t h e f o l l o w i n g reasons. 

There a r e t h r e e p r e r e q u i s i t e s t o t h e a p p l i c a b i l i t y o f ORS 6 5 6 . 3 8 6 ( 1 ) : 
(1) c l a i m a n t must i n i t i a t e t h e process by r e q u e s t i n g r e v i e w f r o m an o r d e r o r 
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d e c i s i o n d e n y i n g t h e c l a i m ; (2) c l a i m a n t must p r e v a i l f i n a l l y on t h e i s s u e o f 
compensation ( b e f o r e t h e forum i n which t h e c l a i m a n t i s t h e i n i t i a t i n g p a r t y ) ; 
and (3) t h e d e c i s i o n o f t h e r e f e r e e , board or. c o u r t i n w h i c h t h e c l a i m a n t p r e 
v a i l s f i n a l l y must be from an e a r l i e r d e c i s i o n o r o r d e r d e n y i n g , r a t h e r t h a n 
a l l o w i n g , t h e c l a i m f o r compensation. G r e e n s l i t t v. C i t y o f Lake Oswego. 305 Or 
530 ( 1 9 8 8 ) ; S h o u l d e r s v. SAIF, 300 Or 606, 611-12 ( 1 9 8 6 ) . 

The f a c t s p r e s e n t e d i n t h i s case do n o t s a t i s f y t h e r e q u i r e m e n t s o f 
ORS 6 5 6 . 3 8 6 ( 1 ) . I f f o r no o t h e r reason, c l a i m a n t n e i t h e r r e q u e s t e d Board r e v i e w 
n o r p e t i t i o n e d f o r j u d i c i a l r e v i e w . Thus, he was n o t t h e i n i t i a t i n g p a r t y . 
Moreover, he d i d n o t p r e v a i l f i n a l l y b e f o r e a forum i n w h i c h he was t h e i n i t i a t 
i n g p a r t y . I n s t e a d , assuming our p r e s e n t o r d e r becomes f i n a l , c l a i m a n t w i l l 
have p r e v a i l e d a g a i n s t t h e employer's r e q u e s t s f o r r e v i e w by t h e Board and t h e 
C o u r t o f A p p e a l s . 

ORS 656.388(1) p r o v i d e s f o r t h e a p p r o v a l o r a l l o w a n c e o f a r e a s o n a b l e 
a t t o r n e y f e e b e f o r e e v e r y p r i o r forum. However, t h e p r o v i s i o n i s e x p r e s s l y 
a p p l i c a b l e t o t h o s e cases " i n which a c l a i m a n t f i n a l l y p r e v a i l s a f t e r remand." 

As d i s c u s s e d i n our p r i o r o r d e r , e x c e p t w i t h r e s p e c t t o t h e p e n a l t y 
and a t t o r n e y f e e assessment, c l a i m a n t d i d n o t f i n a l l y p r e v a i l a f t e r remand t o 
t h e Board. R a t h e r , he p r e v a i l e d a t t h e h e a r i n g s l e v e l and s u c c e s s f u l l y defended 
t h e R e f e r e e ' s t e m p o r a r y d i s a b i l i t y award b e f o r e t h e Board and t h e C o u r t o f 
A p p e a l s . (Our mandate from t h e c o u r t d i d n o t i n c l u d e t h e award o f an a t t o r n e y 
f e e f o r c l a i m a n t ' s s u c c e s s f u l defense o f t h e t e m p o r a r y d i s a b i l i t y a w ard). Thus, 
c l a i m a n t p r e v a i l e d f i n a l l y b e f o r e t h e Court o f Appeals w i t h r e s p e c t t o t h e e n t i 
t l e m e n t t o t e m p o r a r y d i s a b i l i t y compensation. 

F i n a l l y , t o t h e e x t e n t t h a t c l a i m a n t i s s e e k i n g an award f o r e f f o r t s 
expended a t t h e Board and c o u r t l e v e l f o r s u c c e s s f u l l y d e f e n d i n g a g a i n s t t h e em
p l o y e r ' s a p p e a l s on t h e p e n a l t y i s s u e , we f i n d t h a t t h e r e w o u l d be no such e n t i 
t l e m e n t . ORS 6 5 6 . 3 8 2 ( 2 ) ; Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. 
Bohemia, I n c . , 80 Or App 233 (1986). [Such p e n a l t i e s and a t t o r n e y f e e s a r e n o t 
"compensation" under ORS 656.382(2).] I n r e a c h i n g t h i s c o n c l u s i o n , we f i n d no 
l o g i c a l r e a s o n why a c l a i m a n t would be e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s 
w h i c h r e s u l t i n t h e r e i n s t a t e m e n t o f a p e n a l t y a f t e r remand under 
ORS 6 5 6 . 3 8 8 ( 1 ) , when t h o s e same s e r v i c e s would n o t j u s t i f y an a t t o r n e y f e e award 
under ORS 656.382(2) had t h e a p p e l l a t e c o u r t a f f i r m e d t h e i d e n t i c a l p e n a l t y and 
a t t o r n e y f e e assessment. 

Thus, we c o n c l u d e t h a t ORS 656.388(1) e n v i s i o n s t h e award o f an a t t o r 
ney f e e f o r s e r v i c e s r e n d e r e d b e f o r e e v e r y p r i o r forum where c l a i m a n t has r e 
q u e s t e d Board r e v i e w o r p e t i t i o n e d f o r j u d i c i a l r e v i e w and " f i n a l l y p r e v a i l s " a t 
a l o w e r forum a f t e r remand. We draw f u r t h e r s u p p o r t f o r t h i s h o l d i n g f r o m ORS 
6 5 6 . 3 8 6 ( 1 ) , w h i c h we n o t e a l s o uses t h e t e r m " f i n a l l y p r e v a i l s " i n p r o v i d i n g f o r 
a c a r r i e r - p a i d a t t o r n e y f e e as awarded by t h e R e f e r e e , Board o r a p p e l l a t e c o u r t 
where c l a i m a n t " f i n a l l y p r e v a i l s " b e f o r e t h a t p a r t i c u l a r forum f r o m an o r d e r o r 
d e c i s i o n d e n y i n g a c l a i m f o r compensation. 

A c c p r d i n g l y , our p r i o r o r d e r s a r e w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our September 18, 1990 o r d e r , 
e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT A. PETERSON, Claimant . 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f ANDREW J. THOMAS, 
dba, GOLDEN RULE PAINTING, Noncomplying Employer 

WCB Case Nos. 89-08481, 89-08480, 89-08479, 89-00446, 89-00445 & 88-12801 
ORDER ON REVIEW 

M a r t i n J. McKeown, Claimant A t t o r n e y 
Cooney, e t a l . , Defense A t t o r n e y s 
Parker & Bush, Defense A t t o r n e y s 

J e r r y L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Peterson's o r d e r w h i c h : (1) up
h e l d t h e n o n c o m p l y i n g employer's d e n i a l o f c o m p e n s a b i l i t y o f c l a i m a n t ' s low back 
i n j u r y c l a i m ; (2) a f f i r m e d a c o r r e c t e d Proposed and F i n a l Order i s s u e d by t h e 
Department o f I n s u r a n c e and Finance f i n d i n g c l a i m a n t t o be a n o n s u b j e c t em
p l o y e e ; and (3) d e c l i n e d t o assess p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s f o r an 
a l l e g e d u n r e a s o n a b l e d e n i a l o f c l a i m a n t ' s c l a i m and f o r t h e employer's a l l e g e d 
f a i l u r e t o pay i n t e r i m compensation 14 days a f t e r r e c e i v i n g n o t i c e o f c l a i m a n t ' s 
i n j u r y . I n h i s b r i e f , c l a i m a n t contends t h a t a noncomplying employer does n o t 
have s t a n d i n g t o c h a l l e n g e t h e SAIF C o r p o r a t i o n ' s acceptance o f a c l a i m nor can 
t h e Department c h a l l e n g e SAIF's acceptance o f a c l a i m . On r e v i e w , t h e i s s u e s 
a r e s u b j e c t i v i t y , c o m p e n s a b i l i t y , j u r i s d i c t i o n , and p e n a l t i e s and a s s o c i a t e d 
a t t o r n e y f e e s . We a f f i r m i n p a r t , r e v e r s e i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Conclusions o f Law and O p i n i o n " w i t h 
t h e f o l l o w i n g comments. 

C l a i m a n t , c i t i n g Stephen L. Dokey, 38 Van N a t t a 1560 ( 1 9 8 6 ) , c o n t e n d s 
t h a t a n o n c o m p l y i n g employer may hot c h a l l e n g e t h e c o m p e n s a b i l i t y o f an ac c e p t e d 
c l a i m . On j u d i c i a l r e v i e w i n Dokey, t h e c o u r t a f f i r m e d . D e r r y b e r r y v. Dokey, 
91 Or App 533 ( 1 9 8 8 ) . We n o t e , however, t h a t t h a t p o r t i o n o f D e r r y b e r r y v. 
Dokey, w h i c h s u g g e s t s a c o n t r a r y r e s u l t has s u b s e q u e n t l y been d i s a p p r o v e d . 
C l a r k v. L i n n , 98 Or App 393 ( 1 9 8 9 ) ; ORS 656.283. I n C l a r k v. L i n n , t h e c o u r t 
h e l d t h a t an a l l e g e d noncomplying employer which r e q u e s t s a h e a r i n g on compens
a b i l i t y i s e n t i t l e d t o such a d e t e r m i n a t i o n , whether o r n o t t h e employer d e n i e d 
t h e c l a i m p u r s u a n t t o ORS 656.262. Here, moreover, t h e noncom p l y i n g employer 
r e q u e s t e d r e v i e w o f SAIF's acceptance o f t h e c l a i m l e s s t h a n 60 days f r o m r e f e r 
r a l t o SAIF and, t h u s , i s n o t c o n f i n e d t o p r o v i n g f r a u d , m i s r e p r e s e n t a t i o n , o r 
o t h e r i l l e g a l a c t i v i t y i n o r d e r t o d e f e a t c o m p e n s a b i l i t y o f t h e c l a i m . See 
K r i s t i L. Chase, 42 Van N a t t a 1247 (1 9 9 0 ) . 

C l a i m a n t n e x t contends t h a t t h e noncomplying employer i s s u b j e c t t o a 
p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r f a i l i n g t o pay i n t e r i m c o m p e n s a t i o n 14 
days a f t e r r e c e i v i n g n o t i c e o f c l a i m a n t ' s i n j u r y . We d i s a g r e e . The noncomply
i n g employer has no o b l i g a t i o n t o pay i n t e r i m compensation. SAIF i s s o l e l y 
r e s p o n s i b l e f o r any such payments. See Kenneth R. D e r r i c k , 42 Van N a t t a 274 
(1 9 9 0 ) . See ORS 65 6 . 0 5 4 ( 1 ) . 

F i n a l l y , c l a i m a n t contends t h a t t h e "Department" may n o t deny t h e com
p e n s a b i l i t y o f an ac c e p t e d c l a i m a f t e r i s s u i n g a Proposed and F i n a l Order o f 
Noncompliance. We n o t e t h a t t h e Department's o r d e r concerns o n l y t h e c o m p l i a n c e 
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o f an employer under t h e c o n t e x t o f ORS 656.052 and ORS 656.735. The c l a i m a n t 
i s n o t a p a r t y t o t h e o r d e r and p r o c e e d i n g c o n c e r n i n g c o m p l i a n c e o f an employer. 
ORS 656.017. See ORS 656.003 and 656.005(19).. The Proposed and F i n a l Order o f 
Noncompliance has no b i n d i n g e f f e c t on t h e c o m p e n s a b i l i t y o f a c l a i m . 

ORDER 

The Referee's o r d e r d a t e d J u l y 25, 1989 i s a f f i r m e d i n p a r t , r e v e r s e d 
i n p a r t and m o d i f i e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t u p h e l d 
t h e employer's d e n i a l i s r e v e r s e d . The employer's d e n i a l i s a n u l l i t y . The 
SAIF C o r p o r a t i o n ' s acceptance o f t h e c l a i m i s s e t a s i d e . The re m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . 

O c t o b e r 3, 1990 C i t e as 42 Van N a t t a 2303 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
TAMIRAH R. ROGERS, Claimant 

WCB Case No. TP-90053 
THIRD PARTY ORDER 

Dixon & Friedman, Claimant A t t o r n e y s 
J. David Thurber ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a d i s p u t e c o n c e r n i n g a 
proposed s e t t l e m e n t o f a t h i r d p a r t y a c t i o n . See ORS 656.587. We approve t h e 
s e t t l e m e n t . 

FINDINGS OF FACT 

I n June 1989, c l a i m a n t s u s t a i n e d a compensable i n j u r y as a r e s u l t o f a 
motor v e h i c l e a c c i d e n t . S p e c i f i c a l l y , t h e v e h i c l e c l a i m a n t was o p e r a t i n g was 
s t r u c k f r o m b e h i n d by an o t h e r v e h i c l e . The SAIF C o r p o r a t i o n , as i n s u r e r f o r 
c l a i m a n t ' s employer, has accepted t h e c l a i m and p r o v i d e d compensation. 

As a r e s u l t o f t h e a c c i d e n t , c l a i m a n t has s u f f e r e d headaches, as w e l l as 
neck, back, and r i g h t arm c o m p l a i n t s . Her c o n d i t i o n has been d i a g n o s e d as 
c e r v i c a l s p r a i n and s t r a i n . She has r e c e i v e d c o n s e r v a t i v e t r e a t m e n t f o r t h e s e 
p r o b l e m s , p r i m a r i l y c o n s i s t i n g o f p h y s i c a l t h e r a p y and m e d i c a t i o n . 

C l a i m a n t has n o t r e t u r n e d t o her j o b as a d r i v e r f o r a c a t e r i n g company. 
Her c o n d i t i o n became m e d i c a l l y s t a t i o n a r y i n November 1989. A t t h a t t i m e , t h e 
Western M e d i c a l C o n s u l t a n t s concluded t h a t no a d d i t i o n a l t r e a t m e n t was needed 
and t h a t t h e r e was no o b j e c t i v e reason why she c o u l d n o t r e t u r n t o her p r i o r 
work a c t i v i t i e s . Dr. K l u b e r t , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , c o n c u r r e d w i t h t h e 
C o n s u l t a n t s ' r e p o r t . 

I n J a nuary 1990, a D e t e r m i n a t i o n Order i s s u e d . C l a i m a n t was awarded ap
p r o x i m a t e l y 5 months o f temporary t o t a l d i s a b i l i t y . I n a d d i t i o n , she was 
g r a n t e d 17 p e r c e n t unscheduled permanent d i s a b i l i t y and 5 p e r c e n t s c h e d u l e d p e r 
manent d i s a b i l i t y f o r t h e r i g h t arm. The E v a l u a t o r ' s Worksheet n o t e d t h a t t h e 
C o n s u l t a n t s ' r e p o r t had n o t been r e c e i v e d u n t i l j u s t p r i o r t o t h e e v a l u a t i o n . 

To d a t e , SAIF, as p a y i n g agency, has i n c u r r e d a c t u a l c l a i m c o s t s t o t a l l i n g 
$12,651. These c o s t s i n c l u d e m e d i c a l expenses and t e m p o r a r y d i s a b i l i t y compen
s a t i o n , as w e l l as t h e a f o r e m e n t i o n e d unscheduled permanent d i s a b i l i t y awards. 

C l a i m a n t has engaged l e g a l r e p r e s e n t a t i o n t o pursue a cause o f a c t i o n f o r 
n e g l i g e n c e a g a i n s t t h e d r i v e r o f t h e o t h e r v e h i c l e . The t h i r d p a r t y i n s u r e r and 
c l a i m a n t have agreed t o s e t t l e t h e a c t i o n f o r $12,000. SAIF has d e c l i n e d t o 
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approve t h e s e t t l e m e n t , c o n t e n d i n g t h a t such a r e c o v e r y would r e s u l t i n i t r e 
c e i v i n g l e s s t h a n 50 p e r c e n t o f i t s a c t u a l c l a i m c o s t s . 

FINDINGS OF ULTIMATE FACT 

The t h i r d p a r t y s e t t l e m e n t o f f e r o f $12,000 i s r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

Pu r s u a n t t o ORS 656.587, t h e Board i s a u t h o r i z e d t o r e s o l v e d i s p u t e s con
c e r n i n g t h e a p p r o v a l o f any compromise o f a t h i r d p a r t y a c t i o n . I n e x e r c i s i n g 
t h i s a u t h o r i t y , we employ our independent judgment t o d e t e r m i n e whether t h e com
pro m i s e i s r e a s o n a b l e . Natasha D. L e n h a r t , 38 Van N a t t a 1496 ( 1 9 8 6 ) . 

G e n e r a l l y , we w i l l approve s e t t l e m e n t s n e g o t i a t e d between a c l a i m a n t / 
p l a i n t i f f and a t h i r d p a r t y d e f e n d a n t , u n l e s s t h e s e t t l e m e n t appears t o be 
g r o s s l y u n r e a s o n a b l e . D o r o t h a M. C l a r k e , 40 Van N a t t a 1125 ( 1 9 8 8 ) ; K a t h r v n I . 
Loonev, 39 Van N a t t a 1140 (1 9 8 7 ) . 

A f t e r r e v i e w i n g t h e p a r t i e s ' r e s p e c t i v e p o s i t i o n s , as w e l l as t h e m e d i c a l 
assessments c o n c e r n i n g t h e l a c k o f o b j e c t i v e permanent i m p a i r m e n t , and c o n s i d e r 
i n g t h e a f o r e m e n t i o n e d s t a n d a r d , we conclude t h a t a s e t t l e m e n t o f f e r o f $12,000 
i s r e a s o n a b l e . C o n s e q u e n t l y , we approve t h e s e t t l e m e n t . A c c o r d i n g l y , proceeds 
o f t h e s e t t l e m e n t s h a l l be d i s t r i b u t e d i n accordance w i t h ORS 6 5 6 . 5 9 3 ( 3 ) . 

I T I S SO ORDERED. 

October 4, 1990 C i t e as 42 Van N a t t a 2304 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CURTIS E. DEHAVEN, Claimant 

WCB Case No. CO-00070 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Unrepresented Claimant 
G a i l Jacobs, Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

On September 7, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $7,000 by L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n , c l a i m a n t agrees t o r e l e a s e h i s r i g h t t o f u t u r e w o r k e r s ' compensa
t i o n b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . We s e t 
a s i d e t h e p r o p o s e d d i s p o s i t i o n . 

We s h a l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"un r e a s o n a b l e as a m a t t e r o f law." ORS 65 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , a r e a s o n a b l e f a c t - f i n d e r 
c o u l d o n l y c o n c l u d e t h a t t h e agreement i s unreasonable as a m a t t e r o f f a c t . 
L o u i s R. Anava, 42 Van N a t t a 1843, 1844 (19 9 0 ) . Here, t h e d i s p o s i t i o n agreement 
p r o v i d e s : "By s i g n i n g t h i s Agreement, c l a i m a n t c e r t i f i e s ... t h a t c l a i m a n t ' s 
q u e s t i o n s ... have been f u l l y and c o m p l e t e l y answered by c l a i m a n t ' s a t t o r n e y , 
and t h a t no f u r t h e r q u e s t i o n s remain." T h i s c e r t i f i c a t i o n i s p u z z l i n g because 
i t i s n o t e v i d e n t f r o m t h e s e t t l e m e n t documents o r accompanying c o r r e s p o n d e n c e 
t h a t c l a i m a n t was ev e r r e p r e s e n t e d by co u n s e l d u r i n g t h e n e g o t i a t i o n o r execu
t i o n o f t h i s c l a i m d i s p o s i t i o n agreement. Absent such e v i d e n c e , a r e a s o n a b l e 
f a c t - f i n d e r c o u l d o n l y c o n c l u d e t h a t t h e above c e r t i f i c a t i o n i s f a l s e and, con
s e q u e n t l y , t h a t t h e e n t i r e agreement i s unreasonable as a m a t t e r o f f a c t . 
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A c c o r d i n g l y , we f i n d t h a t t h e proposed d i s p o s i t i o n i s u n r e a s o n a b l e as a m a t t e r 
o f law and s e t i t a s i d e . See ORS 656.236(2). 

F o l l o w i n g o ur s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T I S SO ORDERED. 

Octob e r 4, 1990 C i t e as 42 Van N a t t a 2305 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SUSAN J . FROMAN, Claimant 
WCB Case No. 89-00485 

ORDER ON REVIEW 
Malagon, e t a l . , C l a i m a n t A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Baker's o r d e r w h i c h i n c r e a s e d 
c l a i m a n t ' s u n scheduled permanent d i s a b i l i t y f o r her back i n j u r y f r o m 28 p e r c e n t 
(89.6 d e g r e e s ) , as awarded by t h e D e t e r m i n a t i o n Order, t o 40 p e r c e n t (128 de
g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We 
m o d i f y . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d her low back on January 5, 1988. Cl a i m a n t 
has been r e l e a s e d f o r m o d i f i e d work, b u t has n o t r e t u r n e d t o work. 

C l a i m a n t ' s c l a i m was c l o s e d by a March 10, 1989 D e t e r m i n a t i o n Order, 
a w a r d i n g h e r 28 p e r c e n t (89.6 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y . 

C l a i m a n t , 37 y e a r s o f age a t h e a r i n g , has a GED. C l a i m a n t has success
f u l l y worked as a f l o r a l a r r a n g e r . D u r i n g t h a t p e r i o d she underwent s p e c i f i c 
t r a i n i n g f o r t h a t p o s i t i o n . C laimant has s u c c e s s f u l l y .performed work as a 
f l o r a l d e s i g n e r d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f d e t e r m i n a t i o n . The 
s p e c i f i c v o c a t i o n a l p r e p a r a t i o n (SVP) f o r t h a t p o s i t i o n i s +6. C l a i m a n t ' s h i g h 
e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e D e t e r m i n a t i o n Order i s +6. She has 
competence as a f l o r a l d e s i g n e r . 

The p h y s i c a l c a p a c i t y r e q u i r e d t o p e r f o r m her w o r k - a t - i n j u r y was i n t h e 
medium c a t e g o r y . C l a i m a n t i s now,capable o f p e r f o r m i n g work i n t h e seden
t a r y / l i g h t c a t e g o r y . 

C l a i m a n t s u f f e r s permanent r a t a b l e l o s s o f range o f m o t i o n i n her back, 
and an u n o p e r a t e d d i s c derangement. Claimant s u f f e r s permanent l o s s o f e a r n i n g 
c a p a c i t y r e s u l t i n g f r o m her compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y f o r her 
back f r o m 28 p e r c e n t t o 40 p e r c e n t . We m o d i f y . 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on Jan u a r y 30, 
1989, and h e r c l a i m was c l o s e d by D e t e r m i n a t i o n Order on March 10, 1989, t h e 
" s t a n d a r d s " adopted e f f e c t i v e January 1, 1989 (OAR 436-35-001 e t s e q ) , a p p l y t o 
the r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . OAR 436-35-270 t h r o u g h 
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436-35-440 a p p l y t o t h e r a t i n g o f unscheduled permanent p a r t i a l d i s a b i l i t i e s . 
OAR 436 - 3 5 - 2 7 0 ( 1 ) . 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 37 y e a r s i s 0. OAR 436-35-
290. C l a i m a n t has a GED. ( T r . 2 4 ) . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r her 
f o r m a l e d u c a t i o n i s 0. OAR 436-35-300(3). The h i g h e s t SVP l e v e l d e m o n s t r a t e d 
by c l a i m a n t d u r i n g t h e t e n ye a r s p r i o r t o t h e d a t e o f d e t e r m i n a t i o n was a +6, 
f o r w o r k i n g as a f l o r a l d e s i g n e r (DOT # 142-081-010). T h e r e f o r e , t h e a p p r o p r i 
a t e v a l u e f o r s k i l l s i s +2. OAR 436-35-300(4). C l a i m a n t has d e m o n s t r a t e d com
pe t e n c e i n some s p e c i f i c v o c a t i o n a l p u r s u i t , i . e . f l o r a l a r r a n g i n g . T h e r e f o r e , 
t h e a p p r o p r i a t e v a l u e f o r t r a i n i n g i s +0. OAR 436-35-300(5). 

C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s +2, t h e f o r m a l e d u c a t i o n v a l u e p l u s 
t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . OAR 436-35-300(6). 

A d a p t a b i l i t y 

N e i t h e r p a r t y d i s p u t e s c l a i m a n t ' s a d a p t a b i l i t y f a c t o r o f +6. A c c o r d i n g l y , 
we c o n c l u d e t h e a p p r o p r i a t e v a l u e i s +6. 

Impa i r m e n t 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s impairment r e s u l t i n g f r o m t h e compens
a b l e i n j u r y t o t a l l e d 16 p e r c e n t . We m o d i f y . 

I n r a t i n g c l a i m a n t ' s i m p a i r m e n t , we r e l y on Dr. W o o l p e r t ' s r e p o r t o f A p r i l 
19, 1989, as i t i s t h e most c u r r e n t m e d i c a l r e p o r t w h i c h i n c l u d e s range o f 
m o t i o n f i n d i n g s . See D a r l e n e J. Byrd, 42 Van N a t t a 1029 ( 1 9 9 0 ) . 

C l a i m a n t ' s r a t a b l e l o s s o f range o f t h o r a c o l u m b a r m o t i o n i n c l u d e s : 28 de
gre e s r e t a i n e d f l e x i o n ( f o r a v a l u e o f 6 ) , zero degrees r e t a i n e d e x t e n s i o n ( f o r 
a v a l u e o f 3 ) , 18 degrees r e t a i n e d r i g h t f l e x i o n ( f o r a v a l u e o f 2 ) , and 21 de
grees r e t a i n e d l e f t f l e x i o n ( f o r a v a l u e o f 2 ) . OAR 4 3 6 - 3 5 - 3 6 0 ( 6 ) ( 7 ) ( 8 ) ( 9 ) . 
C l a i m a n t ' s t o t a l l o s s o f t h o r a c o l u m b a r m o t i o n t h e r e f o r e , i s 13. 

The p a r t i e s agree t h a t c l a i m a n t s u f f e r s from an u n o p e r a t e d d i s c b u l g e , f o r 
an i m p a i r m e n t v a l u e o f 4 p e r c e n t . OAR 436-35-350(2). 

A f t e r c o m b i n i n g c l a i m a n t ' s d i s c b u l g e v a l u e (4) w i t h t h e l o s t r ange o f 
m o t i o n v a l u e ( 1 3 ) , we f i n d t h a t c l a i m a n t ' s t o t a l i m p airment v a l u e i s 16.48. OAR 
4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) and 436-35-360(11). 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e (0) i s added t o h i s e d u c a t i o n v a l u e (2) t h e sum i s 2. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e ( 6 ) / t h e p r o d u c t i s 
12. When t h a t v a l u e i s added t o t h e impairment v a l u e ( 1 6 . 4 8 ) , t h e sum i s 28.48. 
T h i s f i g u r e i s t h e n rounded t o t h e ne x t h i g h e s t whole number. OAR 436-35-
2 8 0 ( 7 ) . T h e r e f o r e , c l a i m a n t ' s t o t a l unscheduled permanent p a r t i a l d i s a b i l i t y i s 
29 p e r c e n t (92.8 d e g r e e s ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 17, 1989, i s m o d i f i e d . I n l i e u o f t h e 
Refere e ' s i n c r e a s e d award, and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order award, o f 
28 p e r c e n t (89.6 degrees) c l a i m a n t i s awarded 1 p e r c e n t (3.2 degrees) unsched
u l e d permanent p a r t i a l d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 29 p e r 
c e n t (92.8 d e g r e e s ) . 
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I n t h e M a t t e r o f t h e Compensation o f 
KENNETH D. MCDONALD, Claimant 

WCB Case No. CO-00076 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

R i c h a r d A. S l y , Claimant A t t o r n e y 
C a r o l T a a f f e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and P e r r y . 

On September 7, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' 
c l a i m d i s p o s i t i o n agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . P u r s u a n t t o t h a t 
agreement, i n c o n s i d e r a t i o n o f t h e payment o f $10,000 by t h e SAIF C o r p o r a t i o n , 
c l a i m a n t agrees t o r e l e a s e h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . We s e t a s i d e t h e proposed 
d i s p o s i t i o n . 

We s h a l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"un r e a s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 
The l i f e t i m e r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 i s s p e c i f i c a l l y ex
c l u d e d f r o m m a t t e r s w h i c h may be dis p o s e d under ORS 656.236 and r u l e s p r o m u l 
g a t e d t h e r e u n d e r . See OAR 436-60-145(1), 438-09-001(1). Compensable m e d i c a l 
s e r v i c e s i n c l u d e m e d i c a l , s u r g i c a l , h o s p i t a l , n u r s i n g , ambulances and o t h e r r e 
l a t e d s e r v i c e s , and dr u g s , m e d i c i n e , c r u t c h e s and p r o s t h e t i c a p p l i a n c e s , braces 
and s u p p o r t s and where necessary, p h y s i c a l r e s t o r a t i v e s e r v i c e s . See 1990 Or 
Laws, Ch.2, 1 0 ( 1 ) ( c ) . 

Here, t h e proposed d i s p o s i t i o n p u r p o r t s t o r e l e a s e c l a i m a n t ' s c l a i m 
f o r c o mpensation and payments o f any k i n d due o r c l a i m e d f o r t h e p a s t , t h e p r e 
s e n t , and t h e f u t u r e , e x c e p t compensable m e d i c a l s e r v i c e s . The d i s p o s i t i o n t h e n 
p r o v i d e s : "Compensable m e d i c a l s e r v i c e s f o r t h i s c l a i m i n c l u d e s o r t h o p e d i c 
f o o t w e a r and bra c e s t h a t a r e r e a s o n a b l e and necessary as w e l l as m e d i c a t i o n s 
d e t e r m i n e d t o be r e a s o n a b l y and n e c e s s a r i l y r e l a t e d t o t h e c l a i m . " That l a n 
guage c o u l d r e a s o n a b l y be i n t e r p r e t e d t o l i m i t c l a i m a n t ' s r i g h t t o m e d i c a l s e r 
v i c e s under ORS 656.245. Any l i m i t a t i o n on t h a t r i g h t exceeds t h e bounds o f ORS 
656.236 and OAR 436-60-145(1) and 438-09-001(1). A c c o r d i n g l y , we f i n d t h a t t h e 
p r o p o s e d d i s p o s i t i o n i s unreasonable as a m a t t e r o f law and s e t i t a s i d e . See 
ORS 656.236(2) . 

F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g 
t o c o n s i d e r a r e v i s e d agreement which does n o t c o n t a i n p r o v i s i o n s e x c e e d i n g t h e 
bounds o f t h e s t a t u t e and r u l e s . 

I T IS SO ORDERED. 

Octob e r 4, 1990 C i t e as 42 Van N a t t a 2307 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
NEWTON W. ORR, Claimant 
WCB Case No. 84-05108 

ORDER ON REMAND 
Mi c h a e l B. Dye, Claimant A t t o r n e y 

Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals. 
SAIF v. O r r . 101 Or App 612 (19 9 0 ) . R e l y i n g on SAIF v. Stephen, 308 Or 41 
( 1 9 8 9 ) , t h e c o u r t c o n c l u d e d t h a t our p r i o r o r d e r , w h i c h a f f i r m e d a Refer e e ' s 
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award o f permanent t o t a l d i s a b i l i t y , Newton W. Or r , 41 Van N a t t a 966 ( 1 9 8 9 ) , 
f a i l e d t o make " f i n d i n g s c o n c e r n i n g whether, b u t f o r t h e compensable i n j u r y , 
c l a i m a n t w o u l d have been w i l l i n g t o seek r e g u l a r , g a i n f u l employment." The 
c o u r t has remanded t h e case t o us t o make f i n d i n g s c o n c e r n i n g t h i s r e q u i r e m e n t . 

FINDINGS OF FACT 

C l a i m a n t was 63 y e a r s o f age a t t h e t i m e o f h e a r i n g . H i s f o r m a l edu
c a t i o n i s t h r o u g h t h e e i g h t h grade. He had worked as an e l e c t r i c i a n a t a m i l l 
f o r 18 y e a r s p r i o r t o h i s 1982 compensable i n j u r y . 

On June 2 1 , 1982, c l a i m a n t compensably i n j u r e d h i s low back and l e f t 
knee when he f e l l about 15 f e e t down a s t a i r w a y . He s u b s e q u e n t l y underwent 
s u r g e r y f o r b o t h i n j u r i e s . Dr. Buza, c l a i m a n t ' s back surgeon, f e l t t h a t 
c l a i m a n t w o u l d n o t be a b l e t o r e t u r n t o any t y p e o f employment. 

C l a i m a n t has no t r a n s f e r a b l e s k i l l s . H i s p h y s i c a l r e s t r i c t i o n s r e 
s u l t i n g f r o m t h e compensable i n j u r y p r e c l u d e him from r e g u l a r l y p e r f o r m i n g any 
g a i n f u l and s u i t a b l e o c c u p a t i o n f o r which he has t r a i n i n g and e x p e r i e n c e . Voca
t i o n a l r e h a b i l i t a t i o n s e r v i c e s w i l l n o t enable a r e t u r n t o work. C l a i m a n t 
a t t e m p t e d t o r e t u r n t o work, b u t c o u l d n o t c o n t i n u e because o f h i s p h y s i c a l d i s 
a b i l i t i e s a t t r i b u t a b l e t o t h e compensable i n j u r y . I t i s f u t i l e f o r c l a i m a n t t o 
seek work. 

I f n o t f o r t h e e f f e c t s o f h i s compensable i n j u r y , c l a i m a n t w o u l d be 
w i l l i n g t o seek r e g u l a r g a i n f u l employment. At h e a r i n g , c l a i m a n t was asked 
whether he wanted t o work and he responded, "yes, a b s o l u t e l y , " and was s u r e he 
would s t i l l be w o r k i n g a t t h e employment a t i n j u r y i f he had n o t been i n j u r e d . 
( T r . 6 3 ) . T h i s t e s t i m o n y i s u n c o n t r a d i c t e d . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t was pe r m a n e n t l y t o t a l l y d i s a b l e d be
cause o f h i s p h y s i c a l d i s a b i l i t i e s a l o n e . We agree. 

I n o r d e r t o pr o v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y b e n e f i t s , 
c l a i m a n t must p r o v e t h a t he i s p e r m a n e n t l y i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m 
i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . Permanent 
t o t a l d i s a b i l i t y may r e s u l t from l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y , when com
b i n e d w i t h n o n m e d i c a l c o n d i t i o n s , i n c l u d i n g "age, t r a i n i n g , a p t i t u d e , a d a p t a b i l 
i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y , e m o t i o n a l c o n d i t i o n , as w e l l as t h e 
c o n d i t i o n o f t h e l a b o r market." W i l s o n v. Weyerhaeuser, 30 Or App 403, 409 
( 1 9 7 7 ) . U n l ess c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i n c o n j u n c t i o n w i t h h i s nonmedi
c a l d i s a b i l i t i e s r e n d e r s a work search f u t i l e , SAIF v. S c h o l l , 92 Or App 594, 
597 ( 1 9 8 8 ) , he must a l s o e s t a b l i s h t h a t he has made r e a s o n a b l e e f f o r t s t o o b t a i n 
r e g u l a r g a i n f u l employment. ORS 656.206(3). Moreover, even i f a work s e a r c h 
would be f u t i l e , he must f u r t h e r e s t a b l i s h t h a t , b u t f o r t h e compensable i n j u r y , 
he w o u ld have r e t u r n e d t o work. SAIF v. Stephen, 308 Or 4 1 , 47-48 ( 1 9 8 9 ) . 

Here, c l a i m a n t compensably i n j u r e d h i s low back and l e f t knee. He has 
had s u r g e r y f o r b o t h i n j u r i e s , b u t c o n t i n u e s t o e x p e r i e n c e c o n s t a n t p a i n . The 
p a i n p r e v e n t e d him f r o m c o n t i n u i n g t o work a t a l i g h t d u t y j o b r e p a i r i n g e l e c 
t r i c m o t o r s , w h i c h a v o c a t i o n a l c o u n s e l o r had found f o r c l a i m a n t . 

C l a i m a n t was 63 y e a r s o l d a t t h e t i m e o f h e a r i n g . He has o n l y an 
e i g h t h grade e d u c a t i o n and no t r a n s f e r a b l e s k i l l s . V o c a t i o n a l t e s t i n g r e v e a l e d 
l i m i t e d a d a p t a b i l i t y and slow r e a c t i o n s . Severe p a i n , and subsequent back 
s u r g e r y , f o r c e d c l a i m a n t t o d i s c o n t i n u e an a u t h o r i z e d t r a i n i n g program. 
C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Buza, s t a t e d t h a t c l a i m a n t would n o t be a b l e 
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t o r e t u r n t o any t y p e o f employment because o f h i s p h y s i c a l l i m i t a t i o n s , com
b i n e d w i t h h i s p s y c h o l o g i c a l r e a c t i o n t o t h e compensable i n j u r y . 

C o n s i d e r i n g t h e above-mentioned m e d i c a l and v o c a t i o n a l e v i d e n c e , we 
co n c l u d e t h a t c l a i m a n t i s no l o n g e r a b l e t o o b t a i n and h o l d g a i n f u l employment 
i n t h e b r o a d f i e l d o f o c c u p a t i o n s . Moreover, any e f f o r t s t o o b t a i n employment 
w o u l d be f u t i l e . F i n a l l y , c l a i m a n t has e s t a b l i s h e d t h a t , b u t f o r h i s compens
a b l e i n j u r y , he i s w i l l i n g t o work, and would p r o b a b l y s t i l l be w o r k i n g a t t h e 
employment he has h e l d f o r over 18 y e a r s . 

I n r e a c h i n g t h i s l a t t e r c o n c l u s i o n , we r e l y upon c l a i m a n t ' s u n c o n t r a 
d i c t e d t e s t i m o n y t h a t he en j o y e d h i s work and would be w o r k i n g a t t h a t p r e v i o u s 
employment had he n o t been i n j u r e d , and h i s s t a t e m e n t s made t o a p a i n c e n t e r 
p s y c h o l o g i s t t h a t he would l i k e t o r e t u r n t o work, b u t does n o t f e e l c a p a b l e due 
t o h i s p h y s i c a l problems. ( T r . 63; Ex. 29- 5 ) . A c c o r d i n g l y , we c o n c l u d e t h a t 
c l a i m a n t has s u s t a i n e d h i s burden o f e s t a b l i s h i n g t h a t he i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . Consequently, t h e Referee's o r d e r d a t e d October 7, 1987 i s 
a f f i r m e d . 

I T IS SO ORDERED. 

Octob e r 4, 1990 C i t e as 42 Van N a t t a 2309 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BASALISA RIOS, Claimant 
WCB Case No. 89-11013 

ORDER ON REVIEW 
V i c k & G u t z l e r , C l a i m a n t A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Brazeau's o r d e r 
w h i c h d e c l i n e d t o award temporary t o t a l d i s a b i l i t y compensation a f t e r A p r i l 25, 
1989. On r e v i e w , t h e i s s u e i s temporary d i s a b i l i t y b e n e f i t s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

The employer's o f f i c e p o l i c y d i r e c t s a l l s u p e r v i s o r s t o n o t i f y t h e 
p e r s o n n e l o f f i c e o f any worker's change o f address i f t h e w o r k e r g i v e s t h e 
change o f address t o t h e s u p e r v i s o r . ( T r . 2 9 ) . 

F o l l o w i n g her compensable i n j u r y , c l a i m a n t went t o t h e p l a n t and t o l d 
h er immediate s u p e r v i s o r t h a t she had moved and gave t h e s u p e r v i s o r her new 
address b u t n o t i n w r i t i n g . ( T r . 10, 1 1 , 14, 1 7 ) . The s u p e r v i s o r d i d n o t g i v e 
c l a i m a n t ' s new address t o t h e o f f i c e . C l a i m a n t ' s d a u g h t e r - i n - l a w , who speaks 
some E n g l i s h , c a l l e d t h e i n s u r e r and gave t h e i t t h e new add r e s s . ( T r . 1 7 ) . 
C l a i m a n t ' s d i s a b i l i t y checks and o t h e r m e d i c a l papers f r o m t h e i n s u r e r were sent 
t o c l a i m a n t ' s new address. ( T r . 17, 18) , 

Cl a i m a n t d i d n o t r e c e i v e t h e employer's o f f e r o f l i g h t d u t y work. 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s f a i l u r e t o respond t o t h e em
p l o y e r ' s o f f e r o f wage e a r n i n g employment a l l o w e d t h e employer t o l a w f u l l y t e r 
m i n a t e c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y compensation. We d i s a g r e e . 

An i n j u r e d w o r k e r i s e n t i t l e d t o c o n t i n u e d payment o f t e m p o r a r y d i s 
a b i l i t y c o mpensation f o r a d i s a b l i n g i n j u r y u n t i l t h e worker i s b o t h m e d i c a l l y . 
s t a t i o n a r y and r e l e a s e d by t h e a t t e n d i n g p h y s i c i a n t o r e t u r n t o r e g u l a r work. 
Former ORS 656.268(1) & ( 2 ) ; F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 
592 ( 1 9 8 8 ) . However, an i n s u r e r / e m p l o y e r may reduce t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s t o t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s upon t h e w o r k e r ' s r e t u r n t o 
work. ORS 656.212; f o r m e r OAR 436-60-030(3). 

A d d i t i o n a l l y , t h e employer may pay o n l y t e m p o r a r y p a r t i a l d i s a b i l i t y 
b e n e f i t s when t h e wo r k e r " r e f u s e s " wage e a r n i n g employment under s p e c i f i e d con
d i t i o n s . ORS 6 5 6 . 3 2 5 ( 5 ) ; f o r m e r OAR 436-60-030(5). However, b e f o r e an employer 
can t e r m i n a t e t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , s t r i c t c o m p l i a n c e w i t h f o r m e r 
OAR 436-60-030(5) i s necessary. Eastman v. G e o r g i a - P a c i f i c Corp., 79 Or App 610 
( 1 9 8 6 ) . 

I n t h i s case, as o f A p r i l 25, 1989, c l a i m a n t ' s c l a i m was n o t c l o s e d 
nor had c l a i m a n t been fou n d t o be m e d i c a l l y s t a t i o n a r y . T h e r e f o r e , c l a i m a n t was 
e n t i t l e d t o c o n t i n u e d t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s u n l e s s she r e f u s e d t h e 
employer's o f f e r o f wage e a r n i n g employment. Former OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) ( c ) r e 
q u i r e s t h a t " t h e employer has p r o v i d e d t h e i n j u r e d worker w i t h a w r i t t e n o f f e r 
o f t h e employment...." Subsequent t o her compensable i n j u r y , w h i l e she was r e 
c e i v i n g t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , c l a i m a n t changed her a d d r e s s . 
C l a i m a n t i n f o r m e d h er s u p e r v i s o r o f her address change. C l a i m a n t i n f o r m e d t h e 
i n s u r e r o f her address change. The employer t w i c e m a i l e d t h e wage e a r n i n g em
ployment o f f e r t o c l a i m a n t ' s f o r m e r address and t w i c e i t was r e t u r n e d t o t h e em
p l o y e r u n d e l i v e r e d by t h e p o s t o f f i c e . C laimant d i d n o t r e c e i v e t h e employer's 
wage e a r n i n g employment o f f e r . A c c o r d i n g l y , we h o l d t h a t t h e employer i n t h i s 
case has n o t " p r o v i d e d " c l a i m a n t w i t h a w r i t t e n wage e a r n i n g employment 
o f f e r . F u r t h e r m o r e , even i f we were t o agree w i t h t h e R e f e r e e , t h a t t h e em
p l o y e r d i d " p r o v i d e " c l a i m a n t w i t h an o f f e r o f work, we c o u l d n o t f i n d t h a t 
c l a i m a n t " r e f u s e d " t h e o f f e r . See ORS 656.325(5); f o r m e r OAR 436-60-030. 
C l a i m a n t c o u l d n o t have " r e f u s e d " an o f f e r o f which she had no knowledge. 

C l a i m a n t i s e n t i t l e d t o be compensated f o r t e m p o r a r y d i s a b i l i t y f r o m 
A p r i l 25, 1989, t h e d a t e t h a t t h e employer t e r m i n a t e d c l a i m a n t ' s t e m p o r a r y d i s 
a b i l i t y b e n e f i t s , u n t i l t e r m i n a t i o n i s a u t h o r i z e d by ORS 656.268. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 11, 1989, as r e c o n s i d e r e d on J u l y 26, 
1989, i s r e v e r s e d . C l a i m a n t i s awarded temporary d i s a b i l i t y c o mpensation as s e t 
f o r t h above. C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compen
s a t i o n r e s u l t i n g f r o m t h i s o r d e r as a re a s o n a b l e a t t o r n e y f e e , n o t t o exceed 
$3,800, p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 

0 
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I n t h e M a t t e r o f t h e Compensation o f 
EDDIE BORREGO, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
MORRIS SALTER, Employer 

WCB Case Nos. 88-18220 & 88-18219 
ORDER ON REVIEW (REMANDING) 

G a r r e t t , e t a l . , Defense A t t o r n e y s 
D a v i d Ray Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee N i c h o l s ' o r d e r w h i c h : (1) u p h e l d 
t h e n o n c o m p l y i n g employer's d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m ; (2) d e n i e d 
c l a i m a n t ' s m o t i o n t o e x c l u d e t h e noncomplying employer's t e s t i m o n y ; and (3) de
c l i n e d t o address t h e i s s u e o f u n t i m e l y c l a i m f i l i n g . On r e v i e w t h e i s s u e s a r e 
j u r i s d i c t i o n , c o m p e n s a b i l i t y , and evidence. We v a c a t e . 

FINDINGS OF FACT 

Cl a i m a n t f i l e d an "801" c l a i m form on August 22, 1988. (Ex. 1A). 

On September 26, 1988, t h e Compliance S e c t i o n o f t h e Workers' Compen
s a t i o n D i v i s i o n i s s u e d i t s Proposed and F i n a l Order; N o t i c e f i n d i n g t h a t 
c l a i m a n t was a s u b j e c t worker i n May 1988, and h i s employer was a noncomplying 
employer f r o m November 1, 1987 t o August 8, 1988. (Ex. 3 ) . 

A l s o , on September 26, 1988, t h e Department o f I n s u r a n c e and Finance 
r e f e r r e d c l a i m a n t ' s back i n j u r y c l a i m t o t h e SAIF C o r p o r a t i o n . (Ex. 2 ) . 

On September 30, 1988, t h e noncomplying employer f i l e d h i s r e q u e s t f o r 
a h e a r i n g c h a l l e n g i n g t h e Proposed and F i n a l Order; N o t i c e w h i c h fo u n d him t o be 
a n o n c o m p l y i n g employer. (Ex. 5 ) . 

The SAIF C o r p o r a t i o n i s s u e d a d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m 
on October 10, 1988, on t h e grounds t h a t c l a i m a n t had n o t r e c e i v e d m e d i c a l s e r 
v i c e s . (Ex. 6 ) . Cl a i m a n t has n o t r e q u e s t e d a h e a r i n g f r o m SAIF's d e n i a l . 

On December 9, 1988, t h e noncomplying employer s e n t c l a i m a n t a 
" d e n i a l " o f c l a i m a n t ' s back i n j u r y c l a i m . (Ex. 8 ) . 

On December 22, 1988, c l a i m a n t r e q u e s t e d a h e a r i n g f r o m t h e noncomply
i n g e m p l oyer's " d e n i a l . " 

On January 10, 1989, SAIF i s s u e d a r e s c i s s i o n o f i t s d e n i a l because i t 
had r e c e i v e d m e d i c a l i n f o r m a t i o n t h a t c l a i m a n t had r e c e i v e d m e d i c a l t r e a t m e n t . 
(Ex. 1 0 ) . 

A h e a r i n g was h e l d on January 26, 1989, whi c h was c o n t i n u e d t o March 
3 1 , 1989 f o r t h e t e s t i m o n y o f t h e noncomplying employer. The o n l y i s s u e s p r e 
s e n t e d a t h e a r i n g were t h e noncomplying employer's c h a l l e n g e o f t h e Proposed 
and F i n a l O r d e r ; N o t i c e o f September 26, 1988, f i n d i n g him n o n c o m p l y i n g ; 
c l a i m a n t ' s c h a l l e n g e o f t h e noncomplying employer's December 9, 1988 " d e n i a l " o f 
c l a i m a n t ' s back i n j u r y c l a i m ; and t h e noncomplying employer's a f f i r m a t i v e de
fe n s e t h a t c l a i m a n t f a i l e d t o t i m e l y f i l e h i s c l a i m . ( T r . 1-12). 

CONCLUSIONS OF LAW AND OPINION 

A l t h o u g h t h e h e a r i n g r e q u e s t s a r e n o t p a r t o f t h e r e c o r d , t h e y a r e 
p r e s e n t i n o u r H e a r i n g s D i v i s i o n f i l e s . T h e r e f o r e , we t a k e a d m i n i s t r a t i v e 
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n o t i c e o f t h e n o n c o m p l y i n g employer's September 30, 1988 r e q u e s t c h a l l e n g i n g t h e 
Proposed and F i n a l Order; N o t i c e , and c l a i m a n t ' s December 22, 1988 r e q u e s t f r o m 
t h e n o n c o m p l y i n g employer's d e n i a l . See Susan K. T e e t e r s , 40 Van N a t t a 1115, 
1118 (1988) (The Board may t a k e a d m i n i s t r a t i v e n o t i c e o f a h e a r i n g r e q u e s t i n 
i t s f i l e s ) . 

The R e f e r e e h e l d t h a t c l a i m a n t had n o t s u s t a i n e d h i s burden t o e s t a b 
l i s h t h a t h i s work a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f h i s back 
c o n d i t i o n o r need f o r m e d i c a l s e r v i c e s . Claimant r e q u e s t e d Board r e v i e w . 
No b r i e f s were s u b m i t t e d . The t h r e s h h o l d i s s u e i n t h i s m a t t e r on r e v i e w , how
e v e r , i s one o f j u r i s d i c t i o n . See Southwest F o r e s t I n d . v. Anders, 299 Or 205, 
208 ( 1 9 8 5 ) ; D a v i s v. Aetna C a s u a l t y Co., 102 Or App 132 ( 1 9 9 0 ) . We c o n c l u d e 
t h a t t h e R e f e r e e d i d n o t have j u r i s d i c t i o n t o d e c i d e c o m p e n s a b i l i t y . 

There a r e two r e q u e s t s f o r h e a r i n g i n t h i s m a t t e r . C l a i m a n t r e q u e s t e d 
a h e a r i n g f r o m t h e noncomplying employer's d e n i a l o f December 9, 1988. There i s 
no a u t h o r i t y i n ORS Chapter 656 t h a t p e r m i t s a noncomplying employer t o p r o c e s s 
c l a i m s f o r o c c u p a t i o n a l i n j u r i e s o r d i s e a s e s . Rather, t h e SAIF C o r p o r a t i o n i s 
t h e e x c l u s i v e p r o c e s s o r o f c l a i m s f i l e d w i t h a noncomplying employer. See ORS 
6 5 6 . 7 4 0 ( 1 ) ; C l a r k v. L i n n , 98 Or App 393 ( 1 9 8 9 ) ; K r i s t i L. Chase, 42 Van N a t t a 
1247 ( 1 9 9 0 ) . T h e r e f o r e , c l a i m a n t ' s r e q u e s t from t h e noncomplying e m ployer's 
" d e n i a l " does n o t r a i s e a q u e s t i o n c o n c e r n i n g a c l a i m s i n c e t h e n o n c o m p l y i n g em
p l o y e r ' s " d e n i a l " i s l e g a l l y i n v a l i d and w i t h o u t e f f e c t . The R e f e r e e l a c k e d 
j u r i s d i c t i o n t o address c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

The o t h e r r e q u e s t f o r a h e a r i n g i s t h e noncomplying e m ployer's Septem
be r 30, 1988 r e q u e s t f r o m t h e Proposed and F i n a l Order; N o t i c e . C o m p e n s a b i l i t y 
was n o t d e t e r m i n e d by t h e o r d e r nor p l a c e d i n i s s u e by t h e r e q u e s t f o r h e a r i n g . 
Moreover, t h e noncomplying employer d i d n o t r e q u e s t a h e a r i n g f r o m SAIF's subse
quent a c c e p t a n c e o f c l a i m a n t ' s c l a i m . See ORS 6 5 6 . 2 8 3 ( 4 ) ; C l a r k v. L i n n , s u p r a ; 
K r i s t i L. Chase, s u p r a . As we h e l d i n K r i s t i L. Chase, s u p r a , i f t h e noncomply
i n g employer had r e q u e s t e d a h e a r i n g c h a l l e n g i n g c o m p e n s a b i l i t y o f SAIF's accep
t a n c e w i t h i n 60 days o f t h e r e f e r r a l t o SAIF, t h e n a l i t i g a t i o n o r d e r f i n d i n g 
t h e c l a i m noncompensable would have o p e r a t e d t o r e l i e v e SAIF o f t h e d u t y t o pay. 
F i n a l l y , c l a i m a n t had n o t r e q u e s t e d a h e a r i n g from SAIF's e a r l i e r d e n i a l o f t h e 
c l a i m . 

T h e r e f o r e , t h e o n l y v a l i d r e q u e s t f o r a h e a r i n g b e f o r e t h e R e f e r e e was 
t h e September 30, 1988 r e q u e s t by t h e noncomplying employer f r o m t h e Proposed 
and F i n a l O r d e r ; N o t i c e r a i s i n g t h e i s s u e o f s u b j e c t i v i t y / c o m p l i a n c e , w h i c h t h e 
R e f e r e e d i d n o t a d d r e s s . I n t h i s s i t u a t i o n , where t h e n o n c o m p l y i n g employer i s 
c h a l l e n g i n g t h e o r d e r o f noncompliance from t h e Department, t h e r e q u e s t f o r a 
h e a r i n g i s c o n s i d e r e d t o be u n r e l a t e d t o a c l a i m . The Board's o n l y i n v o l v e m e n t 
i n t h e case i s t o a p p o i n t a Referee t o h o l d a h e a r i n g . ORS 6 5 6 . 2 8 3 ( 4 ) ; Heinz J. 
U. S auerbrev, 37 Van N a t t a 1512 (1 9 8 5 ) . When t h e Referee i s s u e s an o r d e r , i t i s 
t h e n a f i n a l o r d e r o f t h e D i r e c t o r and must be appealed d i r e c t l y t o t h e C o u r t o f 
A p p e a l s . ORS 6 5 6 . 7 4 0 ( 4 ) ; ORS 1 8 3 . 4 8 0 ( 1 ) ( 2 ) ; see S t a n l e y W i l s o n , 40 Van N a t t a 
387 ( 1 9 8 8 ) . C o n s e q u e n t l y , because t h e Referee d i d n o t i s s u e an o r d e r a d d r e s s i n g 
s u b j e c t i v i t y o r c o m p l i a n c e , and because t h e Board does n o t have de novo j u r i s 
d i c t i o n , we remand t h e m a t t e r t o t h e Hearings D i v i s i o n f o r t h e a p p r o p r i a t e p r o 
c e e d i n g s and o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 29, 1989 i s v a c a t e d . The n o n c o m p l y i n g 
employer's r e q u e s t f o r a h e a r i n g from t h e September 26, 1988 Proposed and F i n a l 
O rder; N o t i c e i s remanded t o t h e P r e s i d i n g Referee. The P r e s i d i n g R e f e r e e s h a l l 
a p p o i n t a r e f e r e e who s h a l l conduct f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 
o p i n i o n . C l a i m a n t ' s r e q u e s t f o r a h e a r i n g from t h e noncomplying e m p l o y e r ' s 
d e n i a l i s d i s m i s s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JACQUELINE O. HANES, Claimant 

WCB Case Nos. 89-00305 & 89-00047 
ORDER DENYING RECONSIDERATION 

Ronald A. Fontana, Cl a i m a n t A t t o r n e y 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Randolph H a r r i s ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our J u l y 20, 1990 Order on Review. 
S p e c i f i c a l l y , c l a i m a n t seeks an a t t o r n e y f e e f o r s u c c e s s f u l l y d e f e n d i n g t h e 
R e f e r e e ' s r e s p o n s i b i l i t y d e c i s i o n . We deny t h e r e q u e s t . 

A Board o r d e r i s f i n a l u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f 
c o p i e s o f such o r d e r , one o f t h e p a r t i e s appeals t o t h e C o u r t o f Appeals f o r 
j u d i c i a l r e v i e w . ORS 656.295(8). The t i m e w i t h i n w h i c h t o a p p e a l a o r d e r 
c o n t i n u e s t o r u n , u n l e s s t h e o r d e r has been " s t a y e d , " w i t h d r a w n o r m o d i f i e d . 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or 
App 656, 659 ( 1 9 8 6 ) . 

Inasmuch as our o r d e r has n e i t h e r been s t a y e d , w i t h d r a w n , m o d i f i e d , nor 
appe a l e d w i t h i n 30 days o f i t s i s s u a n c e , i t has become f i n a l . See 
ORS 6 5 6 . 2 9 5 ( 8 ) ; I n t e r n a t i o n a l Paper Co. v. W r i g h t , s u p r a ; F i s c h e r v. SAIF, 
s u p r a . We have p r e v i o u s l y concluded t h a t we r e t a i n j u r i s d i c t i o n t o c o n s i d e r a 
r e q u e s t f o r an a t t o r n e y f e e even a f t e r t h e o r d e r on t h e m e r i t s has become f i n a l 
by o p e r a t i o n o f law. See Theron S t i e h l , 42 Van N a t t a 31 ( 1 9 9 0 ) . I n o r d e r t o do 
so, o u r p r i o r o r d e r must n o t have addressed e i t h e r t h e e n t i t l e m e n t t o , o r t h e 
amount o f , an a t t o r n e y f e e . I d . 

Here, our J u l y 20, 1990 o r d e r n e i t h e r addressed t h e e n t i t l e m e n t t o , nor 
t h e amount o f , an assessed f e e f o r s e r v i c e s on r e v i e w . Thus, we have j u r i s d i c 
t i o n t o c o n s i d e r c l a i m a n t ' s r e q u e s t . However, c l a i m a n t has p r o v i d e d no e x p l a n a 
t i o n f o r her f a i l u r e t o submit her r e q u e s t d u r i n g t h e 30 day p e r i o d i m m e d i a t e l y 
f o l l o w i n g t h e i s s u a n c e o f our o r d e r , w h i l e we s t i l l r e t a i n e d j u r i s d i c t i o n o v e r 
t h e m e r i t s o f t h e case. I n s t e a d , she has merely s u b m i t t e d her r e q u e s t f o r an 
a t t o r n e y f e e , some 65 days a f t e r our o r d e r i s s u e d . Under t h e s e c i r c u m s t a n c e s , 
we d e c l i n e t o r e c o n s i d e r our o r d e r . 

I T I S SO ORDERED. 

Octob e r 5, 1990 ; C i t e as 42 Van N a t t a 2313 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSE E. SANCHEZ, Claimant 
WCB Case No. 89-00986 

ORDER ON RECONSIDERATION 
W i l b u r C. Smith, J r . , C l a i m a n t A t t o r n e y 

Dennis S. M a r t i n ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our 
September 19, 1990 Order on Review t h a t reduced a D e t e r m i n a t i o n Order award o f 
42 p e r c e n t (134.4 degrees) unscheduled permanent d i s a b i l i t y t o 38 p e r c e n t (121.6 
degrees) u n s c h e d u l e d permanent d i s a b i l i t y . S p e c i f i c a l l y , SAIF r e q u e s t s a u t h o 
r i z a t i o n t o o f f s e t o v e r p a i d permanent p a r t i a l d i s a b i l i t y a g a i n s t f u t u r e perma
n e n t d i s a b i l i t y awards. 

A D e t e r m i n a t i o n Order awarded c l a i m a n t 42 p e r c e n t (134.4 degrees) un
sc h e d u l e d permanent d i s a b i l i t y . Claimant r e q u e s t e d a h e a r i n g , a l l e g i n g t h a t he 
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was p e r m a n e n t l y t o t a l l y d i s a b l e d o r , i n t h e a l t e r n a t i v e , t h a t h i s award o f p e r 
manent p a r t i a l d i s a b i l i t y s h o u l d be i n c r e a s e d . SAIF f i l e d a s u p p l e m e n t a l r e 
sponse t o c l a i m a n t ' s h e a r i n g r e q u e s t , c o n t e n d i n g t h e award s h o u l d be decreas e d . 
The i s s u e o f r e d u c i n g permanent p a r t i a l d i s a b l i t y b e n e f i t s was b e f o r e t h e 
Re f e r e e , b u t t h e Referee a f f i r m e d t h e D e t e r m i n a t i o n Order award. 

C l a i m a n t r e q u e s t e d Board r e v i e w . SAIF c r o s s - r e q u e s t e d r e v i e w , a g a i n 
a s k i n g t h a t t h e award be reduced. I n i t s b r i e f , SAIF argued t h a t i t was e n t i 
t l e d t o an o f f s e t o f overpayment o f permanent p a r t i a l d i s a b i l i t y c o mpensation. 
E n t i t l e m e n t t o an o f f s e t d i d n o t a r i s e u n t i l a f t e r t h e Board r e v i e w e d t h e case 
and r e d u c e d t h e award. I t i s c l e a r t h a t SAIF d i d n o t i n t e n d t o wa i v e t h e i s s u e . 
See V. W. Johnson & Sons v. Johnson, 103 Or App 355 (1 9 9 0 ) . C o n s e q u e n t l y , we 
a u t h o r i z e SAIF t o o f f s e t permanent p a r t i a l d i s a b i l i t y b e n e f i t s o v e r p a i d as a r e 
s u l t o f t h e D e t e r m i n a t i o n Order a g a i n s t any f u t u r e permanent p a r t i a l d i s a b i l i t y 
awards. 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d and o u r p r i o r 
o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , as supplemented h e r e i n , t h e Board adheres 
t o and r e p u b l i s h e s o ur September 19, 1990 o r d e r . The p a r t i e s ' r i g h t s o f ap p e a l 
s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

October 9, 1990 ; C i t e as 42 Van N a t t a 2314 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GUY M. GABEL, Claimant 
WCB Case No. 89-08822 

ORDER ON REVIEW 
Pe t e r O. Hansen, Claimant A t t o r n e y 

Roy W. M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M i c h a e l Johnson's 
o r d e r t h a t : (1) a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded no u n s c h e d u l e d p e r 
manent p a r t i a l d i s a b i l i t y f o r i n j u r y t o t h e r i g h t s h o u l d e r ; and (2) d e c l i n e d t o 
award a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y , f i n d i n g t h a t t h e SAIF C o r p o r a t i o n 
had c o r r e c t l y c a l c u l a t e d t h e temporary t o t a l d i s a b i l i t y r a t e . On r e v i e w , t h e 
i s s u e s a r e e x t e n t o f permanent d i s a b i l i t y and r a t e o f t e m p o r a r y t o t a l d i s a b i l 
i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt f i n d i n g s numbered 1-6 and 8 o f t h e Referee's F i n d i n g s o f Fa c t and 
make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s : 

C l a i m a n t was h i r e d t o work a r e g u l a r s h i f t b e g i n n i n g a t 7:00 a.m. and end
i n g a t 3:30 p.m., f o r a t o t a l o f e i g h t hours o f work. He was a l s o e x p e c t e d t o 
work o v e r t i m e as r e q u i r e d . C l a i m a n t was h i r e d i n September 1988, d u r i n g t h e em
p l o y e r ' s busy season. D u r i n g h i s employment, c l a i m a n t , a l o n g w i t h o t h e r employ
ees, was f r e q u e n t l y c a l l e d t o b e g i n work b e f o r e t h e r e g u l a r s h i f t and t o work 
more t h a n e i g h t h o u r s i n a day and t o work more t h a n 40 hours i n a week. 

O v e r t i m e pay was p a i d f o r a l l hours worked i n excess o f 40 ho u r s p e r week. 
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FINDINGS OF ULTIMATE FACT 

C l a i m a n t has s u f f e r e d no impairment o f t h e r i g h t s h o u l d e r due t o h i s com
p e n s a b l e i n j u r y . He has s u f f e r e d no l o s s o f e a r n i n g c a p a c i t y due t o i n j u r y t o 
t h e s h o u l d e r . 

C l a i m a n t was r e g u l a r l y employed f i v e days per week. H i s r e m u n e r a t i o n was 
n o t based s o l e l y on d a i l y wages. H i s hours o f worked v a r i e d . He r e g u l a r l y p e r 
formed o v e r t i m e work. 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

We a f f i r m and adopt t h e Referee's o r d e r on t h i s i s s u e . A l t h o u g h c l a i m a n t 
e x p e r i e n c e s p a i n i n t h e s h o u l d e r , t h a t p a i n i s a p p a r e n t l y r e l a t e d t o a 
b i l a t e r a l , noncompensable c o n d i t i o n . Moreover, c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
has o p i n e d t h a t c l a i m a n t s u f f e r s no s h o u l d e r i mpairment r e l a t e d t o t h e compens
a b l e i n j u r y . C onsequently, c l a i m a n t i s e n t i t l e d t o no unscheduled award. 

Rate o f Temporary T o t a l D i s a b i l i t y Compensation 

The R e f e r e e c o n c l u d e d t h a t SAIF c o r r e c t l y c a l c u l a t e d c l a i m a n t ' s t e m p o r a r y 
d i s a b i l i t y compensation based s o l e l y on h i s wages f o r h i s r e g u l a r l y s c h e d u l e d 
s h i f t , w i t h o u t r e g a r d t o wages earned f o r o v e r t i m e work. 

On r e v i e w , c l a i m a n t contends t h a t he i s e n t i t l e d t o a h i g h e r r a t e o f tem
p o r a r y t o t a l d i s a b i l i t y f o r two reasons. F i r s t , he contends t h a t he i s e n t i t l e d 
t o t e m p o r a r y d i s a b i l i t y compensation based on a s i x - d a y workweek, r a t h e r t h a n a 
f i v e - d a y workweek, because he i s r e q u i r e d t o be a v a i l a b l e f o r work on Saturdays 
as w e l l as Monday t h r o u g h F r i d a y . Second, he contends t h a t he i s e n t i t l e d t o an 
a d j u s t m e n t o f t h e r a t e i n l i g h t o f h i s o v e r t i m e work. We agree w i t h t h e second 
c o n t e n t i o n o n l y . 

ORS 656.210 p r o v i d e s t h a t a r e g u l a r l y employed w o r k e r whose compensation 
i s based s o l e l y on d a i l y wages s h a l l be e n t i t l e d t o t e m p o r a r y d i s a b i l i t y compen-. 
s a t i o n based on t h e number o f days i n h i s o r her workweek. A w o r k e r i s r e g u 
l a r l y employed i f he o r she i s a c t u a l l y employed o r a v a i l a b l e f o r employment. 
We a r e persuaded t h a t c l a i m a n t was r e g u l a r l y employed on f i v e days p e r week, t h e 
days when he was r e g u l a r l y scheduled t o work. We a r e n o t persuaded t h a t 
c l a i m a n t was employed on a s i x - d a y per week b a s i s . C l a i m a n t was employed t o 
work f i v e days and o v e r t i m e as necessary. The employer a p p a r e n t l y n o t i f i e d 
c l a i m a n t i n advance i f he was expected t o work on Sa t u r d a y . I t does n o t appear 
t h a t he was r e q u i r e d t o be a v a i l a b l e f o r work u n l e s s so n o t i f i e d . Were we t o 
c o n c l u d e t h a t c l a i m a n t was r e g u l a r l y employed on Sat u r d a y s by v i r t u e o f t h e f a c t 
t h a t t h e employer sometimes r e q u i r e d employees t o do Sa t u r d a y o v e r t i m e , we would 
a l s o c o n c l u d e t h a t any employee who i s employed under a c o n t r a c t p r o v i d i n g f o r 
mandatory o v e r t i m e i s r e g u l a r l y employed around t h e c l o c k . Such an i n t e r p r e t a 
t i o n o f t h e s t a t u t e would, we b e l i e v e , be i n c o n s i s t e n t w i t h i t s i n t e n t . 

C o n s e q u e n t l y , we t r e a t c l a i m a n t as r e g u l a r l y employed f o r f i v e days p e r 
week and r e j e c t c l a i m a n t ' s f i r s t argument. 

We a r e persuaded, however, t h a t c l a i m a n t , w h i l e r e g u l a r l y employed, i s n o t 
compensated s o l e l y on d a i l y wages. Consequently, OAR 436-60-020(7) a p p l i e s . 
See Lowrv v. Du Log, I n c . , 99 Or App 459 (1 9 8 9 ) . Under OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( i ) , 
t h e r a t e f o r w o r k e r s who r e g u l a r l y work a 40 hour week b u t a l s o r e g u l a r l y work 
o v e r t i m e must be c a l c u l a t e d based upon average o v e r t i m e e a r n i n g s as w e l l as t h e 
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w o r k e r ' s r e g u l a r e a r n i n g s . See Roger A. B a i l e y , 42 Van N a t t a 1659 ( 1 9 9 0 ) . See 
a l s o . Donna J. R u s s e l l , 40 Van N a t t a 568 (198 8 ) , a f f d mem, 95 Or App 219 ( 1 9 8 9 ) . 

A w o r k e r r e g u l a r l y works o v e r t i m e i f t h e worker f r e q u e n t l y works o v e r t i m e -
- t h a t i s , i f h i s o v e r t i m e work i s n o t s p o r a d i c . See C e c i l i a A. H e r r i n q t o n , 42 
Van N a t t a 1766 ( 1 9 9 0 ) . I n t h i s case, c l a i m a n t was h i r e d p r e c i s e l y because t h e 
employer was w o r k i n g a s i g n i f i c a n t amount o f o v e r t i m e . He f r e q u e n t l y worked 
hours o u t s i d e h i s r e g u l a r l y scheduled hours. T h e r e f o r e , we have f o u n d t h a t he 
r e g u l a r l y worked o v e r t i m e . 

A c c o r d i n g l y , under t h e r u l e , c l a i m a n t i s e n t i t l e d t o compensation based on 
h i s o v e r t i m e as w e l l as h i s r e g u l a r wages. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 6, 1989 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t d e c l i n e d t o a d j u s t c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y compensation r a t e i s r e v e r s e d . The c l a i m s h a l l be remanded 
t o t h e SAIF C o r p o r a t i o n t o r e c a l c u l a t e c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y compensa
t i o n i n accordance w i t h t h i s o r d e r . For s e r v i c e s a t h e a r i n g and r e v i e w r e g a r d 
i n g t h e t e m p o r a r y t o t a l d i s a b i l i t y r a t e i s s u e , c l a i m a n t ' s a t t o r n e y i s a l l o w e d an 
approved f e e i n t h e amount o f 25 p e r c e n t o f t h e i n c r e a s e d compensation awarded 
by t h i s o r d e r , n o t e x c e e d i n g $3,800, payable by SAIF d i r e c t l y t o c l a i m a n t ' s 
a t t o r n e y o u t o f t h a t compensation. The remainder o f t h e o r d e r i s a f f i r m e d . 

October 9, 1990 C i t e as 42 Van N a t t a 2316 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID S. MCELMURRY, Claimant 

WCB Case No. 85-12308 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t u p h e l d t h e 
i n s u r e r ' s d e n i a l o f m e d i c a l b e n e f i t s f o r a low back c o n d i t i o n . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s low back i n Oregon i n 1976. The i n j u r y 
r e s u l t e d i n a r i g h t s i d e d laminotomy and removal o f a d i s c f r a g m e n t a t L5-S1 i n 
1977. H i s a g g r a v a t i o n r i g h t s e x p i r e d on March 10, 1982. 

Cl a i m a n t became a seasonal farm hand i n C a l i f o r n i a , where he worked f r o m 
1981 u n t i l 1985. He had no i n c i d e n t s o r i n j u r i e s i n t h i s employment. 

C l a i m a n t c o n t i n u e d t o c o n s u l t i n Oregon w i t h Dr. S t r e i t z , M.D., o r t h o p e 
d i c surgeon and h i s t r e a t i n g p h y s i c i a n , f o r r e c u r r e n t low back symptoms. I n 
1984, he was h o s p i t a l i z e d i n Klamath F a l l s , Oregon a f t e r an a c u t e o n s e t o f low 
back p a i n p r e c i p i t a t e d by non-work a c t i v i t y . At t h i s t i m e he had a n a r r o w i n g o f 
t h e l e f t L5-S1 d i s c space. I n May and a g a i n i n J u l y 1985 he was t r e a t e d f o r 
f l a r e - u p s . I n August 1985 S t r e i t z p e r f o r m e d a l e f t - s i d e d laminotomy a t L5-S1. 
C l a i m a n t d i d n o t r e t u r n t o work a f t e r t h i s s u r g e r y . 
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I n September 1985 t h e Oregon i n s u r e r d e n i e d b o t h c o m p e n s a b i l i t y and r e 
s p o n s i b i l i t y , s t a t i n g t h a t c l a i m a n t ' s subsequent employment i n C a l i f o r n i a mate
r i a l l y c o n t r i b u t e d t o h i s c u r r e n t c o n d i t i o n . C l a i m a n t had n o t f i l e d a c l a i m i n 
C a l i f o r n i a . 

C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g i n October 1985 on t h e i s s u e s o f 
c o m p e n s a b i l i t y , m e d i c a l s e r v i c e s , and p e n a l t i e s and a t t o r n e y f e e s . I n December 
1985 t h e Board i s s u e d an o r d e r p o s t p o n i n g a c t i o n on an Own M o t i o n r e q u e s t . 

I n December 1985 c l a i m a n t a g a i n had low back, l e f t h i p and l e f t l e g p a i n 
a s s o c i a t e d w i t h numbness and t i n g l i n g i n t h e l e f t l e g , w h i c h was a g g r a v a t e d by 
p r o l o n g e d s i t t i n g , s t a n d i n g o r w a l k i n g . Dr. Campagna, s u r g i c a l n e u r o l o g i s t , 
d i a g n o s e d r e c u r r e n t nerve r o o t i r r i t a t i o n S I l e f t secondary t o t h e 1976 i n j u r y . 
C l a i m a n t had s c a r r i n g a t L5-S1, t h e s i t e o f t h e 1985 s u r g e r y , and an e x t r u d e d 
d i s c a t L5-S1 c e n t r a l l y . C l a i m a n t e v e n t u a l l y underwent a d i s c e c t o m y i n J u l y 
1986. 

I n an A p r i l 1986 o r d e r , t h e Referee found t h a t b o t h c l a i m a n t ' s 1976 i n 
j u r y and 1985 work exposure i n C a l i f o r n i a m a t e r i a l l y c o n t r i b u t e d t o h i s low back 
c o n d i t i o n . She u p h e l d t h e i n s u r e r ' s d e n i a l because c l a i m a n t had n o t f i l e d a 
c l a i m i n C a l i f o r n i a . 

I n May 1986 c l a i m a n t f i l e d a r e q u e s t f o r r e v i e w , and, on t h e a d v i c e o f 
h i s a t t o r n e y , f i l e d a C a l i f o r n i a c l a i m . The C a l i f o r n i a Workers' Compensation 
Appeals Board f o u n d t h a t c l a i m a n t d i d n o t s u s t a i n an i n j u r y t o t h e back a r i s i n g 
o u t o f and i n t h e course o f employment and d i d n o t s u s t a i n a c u m u l a t i v e trauma 
i n j u r y t o t h e back d u r i n g t h e p e r i o d o f March 1981 t o J u l y 1985. T h i s o r d e r was 
n o t a p p e a l e d . 

I n response t o c l a i m a n t ' s m o t i o n , t h e Board, i n December 1986, s t a y e d r e 
v i e w and remanded, l i m i t i n g t h e scope o f t h e remand t o c o n s i d e r a t i o n o f t h e e v i 
dence r e l a t e d t o c l a i m a n t ' s c l a i m f o r w o r k e r s ' compensation under C a l i f o r n i a 
law. The i n s u r e r m a i n t a i n e d t h a t t h e C a l i f o r n i a c l a i m had n o t been f i l e d i n 
good f a i t h and t h a t t h e Oregon c l a i m was t h e r e f o r e n o t compensable. 

The Re f e r e e a f f i r m e d t h e Oregon i n s u r e r ' s d e n i a l i n a November 1987 
o r d e r , s t a t i n g t h a t c l a i m a n t ' s C a l i f o r n i a c l a i m was f i l e d i n bad f a i t h and 
r e i t e r a t i n g her i n i t i a l o p i n i o n t h a t c l a i m a n t ' s C a l i f o r n i a work a c t i v i t i e s were 
an " i n t e r v e n i n g o f f - j o b f a c t o r which [ b r o k e ] t h e c h a i n o f c o m p e n s a b i l i t y " i n 
Oregon. C l a i m a n t f i l e d a r e q u e s t f o r r e v i e w o f t h i s o r d e r i n December 1987. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c u r r e n t need f o r m e d i c a l s e r v i c e s i s m a t e r i a l l y r e l a t e d t o h i s 
compensable 1976 Oregon i n j u r y . 

C l a i m a n t ' s o u t - o f - s t a t e employment d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a 
w o r s e n i n g o f h i s low back c o n d i t i o n . 

C l a i m a n t f i l e d f o r b e n e f i t s i n C a l i f o r n i a . Those b e n e f i t s were d e n i e d 
and f i n a l l y d e t e r m i n e d . 

CONCLUSIONS OF LAW AND OPINION 

T h i s case i s on r e v i e w from b o t h t h e A p r i l 1986 and t h e November 1987 
o r d e r s . There a r e no b r i e f s i n t h e f i l e . 

Where c l a i m a n t has a compensable c l a i m i n Oregon and t h e r e a f t e r e x p e r i 
ences an i n j u r y o r i n j u r i o u s exposure w i t h an o u t - o f - s t a t e employer, t h e Oregon 
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employer remains r e s p o n s i b l e f o r t h e c o n d i t i o n i f t h e Oregon i n j u r y remains a 
m a t e r i a l c o n t r i b u t i n g cause o f t h a t c o n d i t i o n , j u s t as i t would where t h e a l 
l e g e d w o r s e n i n g o c c u r r e d o f f t h e j o b . G r able v. Weyerhaeuser Co., 291 Or 387 
( 1 9 8 1 ) ; M i v i l l e v. SAIF, 76 Or App 603 (19 8 5 ) . However, i f i t can be shown t h a t 
t h e o u t - o f - s t a t e employment o r i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g 
o f t h e u n d e r l y i n g c o n d i t i o n , t h e n c l a i m a n t must show t h a t he f i l e d f o r b e n e f i t s 
i n t h e f o r e i g n j u r i s d i c t i o n , and t h a t t h o s e b e n e f i t s were d e n i e d and f i n a l l y 
d e t e r m i n e d . Olson v. E.B.I. Co., 78 Or App 261 ( 1 9 8 6 ) ; M i v i l l e , s u p r a ; H a r r y C. 
C l a r k , 38 Van N a t t a 1371 ( 1 9 8 6 ) . I f c l a i m a n t ' s o u t - o f - s t a t e c l a i m had been ac
c e p t e d and compensation awarded, o r i f c l a i m a n t f a i l e d t o f i l e a c l a i m i n t h e 
f o r e i g n j u r i s d i c t i o n , t h e Oregon c l a i m would be b a r r e d . Olson, s u p r a ; M i v i l l e , 
s u p r a . 

I n d ependent C o n t r i b u t i o n 

Based on t h e change i n c l a i m a n t ' s c o m p l a i n t s i n 1985 and h i s work a c t i v i 
t i e s i n C a l i f o r n i a between 1981 and 1985, t h e Referee fo u n d t h a t t h o s e work 
a c t i v i t i e s r e s u l t e d i n an i n j u r y i n C a l i f o r n i a i n 1985; t h a t t h e i n j u r y was a 
m a t e r i a l f a c t o r i n c l a i m a n t ' s 1985 r u p t u r e d d i s c ; and t h a t t h e o u t - o f - s t a t e 
employment, t h e r e f o r e , i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s c o n d i t i o n . We 
d i s a g r e e . 

I n o r d e r t o b r e a k t h e c h a i n o f c a u s a t i o n and p o t e n t i a l l y d e f e a t compens
a b i l i t y , t h e l a t e r C a l i f o r n i a i n c i d e n t must i n d e p e n d e n t l y c o n t r i b u t e t o a wors
e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . I f t h e C a l i f o r n i a i n c i d e n t i n d e p e n 
d e n t l y c o n t r i b u t e s t o t h e w o r s e n i n g o f symptoms a l o n e , c o m p e n s a b i l i t y under t h e 
Oregon c l a i m cannot be d e f e a t e d . H a r r y C. C l a r k , supra. C l a i m a n t had a h i s t o r y 
o f e p i s o d i c i n c r e a s e s i n symptoms b u t no s i g n i f i c a n t change u n t i l J u l y 1985, 
when he r e p o r t e d p a i n down h i s l e f t l e g t o t h e a n k l e . (Ex. 64-11, -12, - 1 3 ) . 
There i s no e v i d e n c e t h a t an i n j u r y o c c u r r e d i n C a l i f o r n i a . However, on t h e one 
hand, Dr. S t r e i t z s t a t e d t h a t t h e h e r n i a t i o n and need f o r s u r g e r y r e l a t e d back 
t o c l a i m a n t ' s 1976 i n j u r y because i t was i n t h e same l o c a t i o n as t h e o r i g i n a l 
d i s c r u p t u r e and s u r g e r y , and may have been r e l a t e d t o c l a i m a n t ' s i n t e r i m work. 
On t h e o t h e r hand, a t d e p o s i t i o n i n answer t o a h y p o t h e t i c a l q u e s t i o n , S t r e i t z 
s t a t e d t h a t i t was m e d i c a l l y p r o b a b l e t h a t work as a farmhand c o n t r i b u t e d 
s l i g h t l y t o t h e h e r n i a t i o n . (Ex. 64-33 & 3 4 ; see a l s o ex. 59, 6 1 ) . We g i v e no 
w e i g h t t o S t r e i t z ' answer t o t h e h y p o t h e t i c a l , because t h e r e i s n o t h i n g i n t h e 
r e c o r d t o e s t a b l i s h what c l a i m a n t i n f a c t d i d i n h i s C a l i f o r n i a employment, 
i . e . , t h a t he d i d what was p r e s e n t e d i n t h e h y p o t h e t i c a l . I t i s i n a d e q u a t e t o 
show t h a t t h e subsequent C a l i f o r n i a employment merely " c o u l d have" c o n t r i b u t e d 
t o c l a i m a n t ' s c o n d i t i o n . Boise Cascade Corp. v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) . 
C o n s e q u e n t l y , we f i n d no p r o o f o f an independent c o n t r i b u t i o n t o c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n as a r e s u l t o f h i s C a l i f o r n i a employment. We f u r t h e r con
c l u d e t h a t c l a i m a n t ' s c u r r e n t need f o r m e d i c a l s e r v i c e s i s m a t e r i a l l y r e l a t e d t o 
h i s 1976 compensable i n j u r y . 

O u t - o f - s t a t e F i l i n g Requirement 

The R e f e r e e fo u n d t h a t c l a i m a n t had n o t made a good f a i t h e f f o r t t o 
s u c c e s s f u l l y l i t i g a t e a c l a i m w i t h t h e C a l i f o r n i a employer and t h u s c o n c l u d e d 
t h a t c l a i m a n t c o u l d n o t r e l y on M i v i l l e t o o b t a i n compensation f r o m t h e Oregon 
employer. Because we f i n d no independent c o n t r i b u t i o n as a r e s u l t o f c l a i m a n t ' s 
C a l i f o r n i a employment, i t i s i m m a t e r i a l whether o r n o t c l a i m a n t f i l e d a c l a i m i n 
C a l i f o r n i a . 

N e v e r t h e l e s s , assuming t h e r e was an independent c o n t r i b u t i o n by c l a i m 
a n t ' s C a l i f o r n i a work, t h e c l a i m was f i l e d and f i n a l l y d e n i e d i n C a l i f o r n i a . 
C l a i m a n t went t o h e a r i n g i n C a l i f o r n i a and t e s t i f i e d h o n e s t l y as f a r as we know. 
I t i s n o t o u r p o s i t i o n t o d e c i d e how v i g o r o u s l y t h e o u t - o f - s t a t e c l a i m was 
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p u r s u e d . C o n s e q u e n t l y , c l a i m a n t ' s c l a i m a g a i n s t t h e Oregon employer remains 
compensable. G r a b l e , supra. 

2319 

P e n a l t y and R e l a t e d A t t o r n e y Fees 

C l a i m a n t r e q u e s t e d a p e n a l t y and a t t o r n e y f e e s i n h i s f i r s t r e q u e s t f o r 
h e a r i n g . The i n s u r e r ' s September 6, 1985 d e n i a l was t i m e l y . T h e r e f o r e , we 
addr e s s t h e i s s u e o f unreasonable d e n i a l . A t t h e t i m e o f d e n i a l t h e i n s u r e r had 
r e p o r t s f r o m Dr. S t r e i t z s t a t i n g t h a t , a l t h o u g h c l a i m a n t ' s p r e s e n t symptoms r e 
l a t e d back t o t h e 1976 i n j u r y , h i s i n t e r i m work may have c o n t r i b u t e d t o h i s 
c u r r e n t c o n d i t i o n . Under t h e s e c i r c u m s t a n c e s , t h e i n s u r e r ' s d e n i a l was n o t un
r e a s o n a b l e . A c c o r d i n g l y , we d e c l i n e t o assess a p e n a l t y and r e l a t e d a t t o r n e y 
f e e s . 

A t t o r n e y Fee 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $2,000, t o 
be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d t h e t i m e d e v o t e d t o t h e case, n o t i n g t h a t no b r i e f was f i l e d on r e v i e w , 
and t h e moderate c o m p l e x i t y o f t h e i s s u e s . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d A p r i l 2 1 , 1986 and November 30, 1987 a r e 
r e v e r s e d . The i n s u r e r ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e 
i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $2,000, t o be p a i d by 
t h e i n s u r e r . 

O c t o b e r 9, 1990 C i t e as 42 Van N a t t a 2319 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JON C. MILLET, Claimant 
WCB Case No. 88-16759 
ORDER OF ABATEMENT 

M e r r i l l Schneider, C l a i m a n t A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

The Board has r e c e i v e d c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n and a b a t e 
ment o f o u r Order on Review d a t e d September 13, 1990. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above n o t e d 
Board o r d e r i s abated and w i t h d r a w n . The i n s u r e r i s r e q u e s t e d t o f i l e a r e 
sponse t o t h e m o t i o n w i t h i n 10 days from t h e d a t e o f t h i s o r d e r . T h e r e a f t e r t h e 
Board s h a l l t a k e t h i s m a t t e r under advisement. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
VERNON L. RICHARDSON, Claimant 

WCB Case No. 89-02947 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
D a v i d Smith ( S a i f ) , Defense A t t o r n e y 

John S n a r s k i s , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Tenenbaum's o r d e r 
t h a t d e c l i n e d t o award an assessed a t t o r n e y f e e f o r h i s a t t o r n e y ' s s e r v i c e s i n 
o b t a i n i n g an o r d e r s e t t i n g a s i d e a s t i p u l a t i o n between t h e SAIF C o r p o r a t i o n and 
I n d u s t r i a l I n d e m n i t y . I n d u s t r i a l I n d e m n i t y c r o s s - r e q u e s t s r e v i e w o f t h a t p o r 
t i o n o f t h e o r d e r t h a t s e t a s i d e t h e s t i p u l a t i o n . On r e v i e w , t h e i s s u e s a r e t h e 
v a l i d i t y o f t h e s t i p u l a t i o n and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t was compensably i n j u r e d i n 1983; t h e c l a i m was a c c e p t e d by 
I n d u s t r i a l I n d e m n i t y . C l a i m a n t was a g a i n compensably i n j u r e d i n 1985; t h e c l a i m 
was a c c e p t e d by SAIF. 

I n 1988, c l a i m a n t a p p a r e n t l y s u f f e r e d a d d i t i o n a l low back d i f f i c u l t y . 
SAIF d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t problems c o n t e n d i n g t h a t 
I n d u s t r i a l I n d e m n i t y was r e s p o n s i b l e . I n d u s t r i a l I n d e m n i t y l i k e w i s e d e n i e d 
r e s p o n s i b i l i t y . A .307 o r d e r i s s u e d on May 31, 1988, d e s i g n a t i n g a p a y i n g agent 
and r e f e r r i n g t h e m a t t e r t o t h e Workers' Compensation Board f o r h e a r i n g . A 
h e a r i n g was s e t p u r s u a n t t o t h e o r d e r . 

C l a i m a n t r e c e i v e d a copy o f t h e h e a r i n g n o t i c e . The n o t i c e d i r e c t e d 
c l a i m a n t t o a d v i s e t h e i n s u r e r s and t h e Hearings D i v i s i o n w hether o r n o t 
c l a i m a n t w o u l d a t t e n d t h e h e a r i n g . Claimant d i d n o t a d v i s e anyone w h e t h e r o r 
n o t he wo u l d a t t e n d . 

A t t h e t i m e s e t f o r h e a r i n g , c l a i m a n t was e n r o l l e d i n an i n p a t i e n t p a i n 
c e n t e r program. N e v e r t h e l e s s , he planned t o t a k e t i m e o f f t o a t t e n d t h e h e a r 
i n g . However, t h e m orning o f t h e h e a r i n g , t h e v o c a t i o n a l c o u n s e l o r a t t h e p a i n 
c e n t e r a d v i s e d him t h a t t h e r e s p o n s i b i l i t y i s s u e had a l r e a d y been s e t t l e d . 

P r i o r t o t h e t i m e s e t f o r h e a r i n g , i t appears t h a t SAIF and I n d u s t r i a l 
I n d e m n i t y agreed t h a t SAIF would w i t h d r a w i t s d e n i a l and ac c e p t r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s c o n d i t i o n ; i n r e t u r n , I n d u s t r i a l I n d e m n i t y would pay SAIF $2,000. 
T h i s s t i p u l a t i o n was reduced t o w r i t i n g , e xecuted by c o u n s e l f o r t h e i n s u r e r s , 
and approved by a Re f e r e e . The r e q u e s t f o r h e a r i n g was d i s m i s s e d . C l a i m a n t was 
n o t a p a r t y t o t h e s t i p u l a t i o n . 

T h e r e a f t e r , c l a i m a n t c o n f e r r e d w i t h an a t t o r n e y and f i l e d a r e q u e s t f o r 
h e a r i n g c o n t e n d i n g t h a t t h e s t i p u l a t i o n s h o u l d be s e t a s i d e and t h e d i s m i s s a l 
o r d e r v a c a t e d . 

CONCLUSIONS OF LAW AND OPINION 

R e f e r e e Tenenbaum, a f t e r h e a r i n g , d i d s e t a s i d e t h e s t i p u l a t i o n and 
v a c a t e t h e d i s m i s s a l o r d e r . She reasoned t h a t a c l a i m a n t may e l e c t t o be a 
no m i n a l p a r t y i n a .307 p r o c e e d i n g i n which event t h e i n s u r e r s may s e t t l e t h e 
r e s p o n s i b i l i t y i s s u e w i t h o u t t h e c l a i m a n t ' s a s s e n t . She f o u n d , however, t h a t 
c l a i m a n t had n o t v o l u n t a r i l y r e l i n q u i s h e d h i s r i g h t t o be more t h a n a n o m i n a l 
p a r t y e i t h e r by f a i l i n g t o n o t i f y t h e i n s u r e r s and t h e forum t h a t he i n t e n d e d t o 
a t t e n d t h e h e a r i n g o r by i n f a c t f a i l i n g t o appear a t h e a r i n g . C o n s e q u e n t l y , 
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she h e l d t h a t t h e i n s u r e r s were not f r e e t o s e t t l e t h e r e s p o n s i b i l i t y m a t t e r 
w i t h o u t h i s a s s e n t . 

2321 

On r e v i e w , I n d u s t r i a l I n d e m n i t y has conceded t h a t a c l a i m a n t i s a neces
s a r y p a r t y t o a .307 p r o c e e d i n g , whether o r n o t he i s a n o m i n a l p a r t y . Never
t h e l e s s , i t argues t h a t c l a i m a n t waived h i s r i g h t t o be i n v o l v e d i n t h e s e t t l e 
ment by w a i v i n g appearance a t h e a r i n g . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t t h e s t i p u l a t i o n was i n v a l i d 
a b s e n t c l a i m a n t ' s agreement, b u t we do so f o r d i f f e r e n t r e a s o n s . We agree w i t h 
I n d u s t r i a l I n d e m n i t y ' s c o n t e n t i o n t h a t a c l a i m a n t i s a n e c e s s a r y p a r t y t o a .307 
p r o c e e d i n g , whether he p a r t i c i p a t e s as a nominal p a r t y o r a c t i v e l y p a r t i c i p a t e s 
a t h e a r i n g . C o n t r a r y t o t h e Referee's u n d e r s t a n d i n g , OAR 4 3 8 - 1 4 - 0 2 5 ( 1 ) , which 
r e q u i r e s a c l a i m a n t t o a d v i s e t h e Referee whether o r n o t he w i l l a t t e n d t h e 
h e a r i n g , does n o t r e q u i r e a c l a i m a n t t o "opt i n " t o a .307 p r o c e e d i n g . The p u r 
pose o f t h a t r u l e i s t o a v o i d c o n t i n u a n c e s f o r t h e purpose o f o b t a i n i n g c l a i m 
a n t ' s t e s t i m o n y by e n s u r i n g t h a t t h e i n s u r e r s w i l l know i n advance o f h e a r i n g 
w h e t h e r o r n o t c l a i m a n t w i l l appear a t h e a r i n g w i t h o u t subpoena. The r u l e does 
n o t p l a c e any burden on c l a i m a n t t o e l e c t p a r t y s t a t u s . 

We r e j e c t I n d u s t r i a l I n d e m n i t y ' s argument t h a t a c l a i m a n t ' s f a i l u r e t o 
appear a t a .307 h e a r i n g l e a v e s t h e i n s u r e r s f r e e t o e n t e r i n t o b i l a t e r a l agree
ments g o v e r n i n g r e s p o n s i b i l i t y . The i n s u r e r ' s argument r e s t s on f o r m e r OAR 438-
06-071. That r u l e p r o v i d e s f o r d i s m i s s a l o f a r e q u e s t f o r h e a r i n g i f t h e p a r t y 
r e q u e s t i n g h e a r i n g f a i l s t o appear a t h e a r i n g e i t h e r p e r s o n a l l y o r t h r o u g h coun
s e l . A .307 h e a r i n g i s commenced n o t p u r s u a n t t o a c l a i m a n t ' s r e q u e s t f o r hear
i n g b u t p u r s u a n t t o t h e D i r e c t o r ' s o r d e r . Inasmuch as c l a i m a n t d i d n o t r e q u e s t 
t h e h e a r i n g , h i s nonappearance a t h e a r i n g would n o t w a r r a n t d i s m i s s a l under t h e 
r u l e . The argument i s w i t h o u t m e r i t . 

Once a .307 o r d e r has i s s u e d , a r e s p o n s i b i l i t y d i s p u t e cannot be s e t t l e d 
u n l e s s a l l p a r t i e s e n t e r i n t o t h e s t i p u l a t i o n . J u s t as c l a i m a n t cannot e n t e r 
i n t o an agreement w i t h a s i n g l e i n s u r e r (J.C. Compton Company v. D e G r a f f , 52 Or 
App 317 ( 1 9 8 1 ) ) , t h e i n s u r e r s alone cannot e n t e r i n t o an agreement. Inasmuch as 
a n e c e s s a r y p a r t y t o t h e agreement was n o t a p a r t y t h e r e t o , t h e R e f e r e e c o r 
r e c t l y s e t a s i d e t h e s e t t l e m e n t agreement. See e.g., John A. T a l l a n t , 42 Van 
N a t t a 939 (1990) . 

C l a i m a n t contends t h a t t h e Referee e r r e d by f a i l i n g t o award a c a r r i e r -
p a i d f e e f o r p r e v a i l i n g i n t h i s m a t t e r . C l a i m a n t d e s c r i b e s t h e i n s u r e r s ' con
d u c t as t a n t a m o u n t t o a d e n i a l , c h a r a c t e r i z e s t h e R e f e r e e ' s o r d e r s e t t i n g a s i d e 
t h e s e t t l e m e n t agreement as an o r d e r s e t t i n g a s i d e a d e n i a l , and, a p p a r e n t l y , 
r e l i e s on ORS 656.386(1) as a u t h o r i t y f o r award o f a f e e . We d i s a g r e e . C l a i m 
a n t , by p r e v a i l i n g i n t h i s m a t t e r , has s i m p l y r e t u r n e d t h e chess p i e c e s where 
t h e y were b e f o r e t h e s e t t l e m e n t and d i s m i s s a l o f t h e D i r e c t o r ' s h e a r i n g r e q u e s t . 
I f c l a i m a n t p a r t i c i p a t e s i n t h e a r b i t r a t i o n h e a r i n g w h i c h must now t a k e p l a c e 
p u r s u a n t t o t h e .307 o r d e r , h i s a t t o r n e y may be e n t i t l e d t o a c a r r i e r - p a i d f e e 
under ORS 6 5 6 . 3 0 7 ( 5 ) . There i s no a u t h o r i t y f o r award o f a f e e a t t h i s s t a g e o f 
t h e p r o c e e d i n g s . See a n a l o g o u s l y , P e t e r s o n v. Compensation Department, 257 Or 
369 ( 1 9 7 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 24, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
AUDREY RUDD, Claimant 
WCB Case No. 89-07280 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Podnar's o r d e r w h i c h : (1) d e c l i n e d t o d i s m i s s t h e r e q u e s t f o r h e a r i n g because 
o f c l a i m a n t ' s f a i l u r e t o appear; (2) d e c l i n e d t o a u t h o r i z e a r e q u e s t e d o v e r p a y 
ment; and (3) assessed a 25 p e r c e n t p e n a l t y and an a t t o r n e y f e e f o r a l l e g e d l a t e 
s u b m i s s i o n o f t h e c l a i m f o r c l o s u r e . On r e v i e w , t h e i s s u e s a r e d i s m i s s a l f o r 
f a i l u r e t o appear, overpayments, p e n a l t i e s and a t t o r n e y f e e s . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t appeared f o r h e a r i n g t h r o u g h h i s a t t o r n e y . C l a i m a n t w i t h d r e w a l l 
her i s s u e s t h a t she had r e q u e s t e d a h e a r i n g on, except f o r p e n a l t i e s and a t t o r 
ney f e e s f o r l a t e c l o s u r e o f t h e c l a i m . Claimant does n o t r e l y upon h e r t e s t i 
mony t o p r o v e her c l a i m f o r p e n a l t i e s and a t t o r n e y f e e s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e r e f u s e d t o d i s m i s s c l a i m a n t r e q u e s t f o r h e a r i n g on t h e i s s u e 
o f p e n a l t i e s and a t t o r n e y f e e s , f a i l e d t o a u t h o r i z e t h e s e l f - i n s u r e d e m p l oyer's 
r e q u e s t e d overpayment, and assessed a p e n a l t y and a t t o r n e y f e e f o r l a t e c l o s u r e 
o f t h e c l a i m . We a f f i r m i n p a r t , r e v e r s e i n p a r t , and m o d i f y i n p a r t . 

M o t i o n t o D i s m i s s 

C l a i m a n t d i d n o t a t t e n d t h e scheduled h e a r i n g and t h e employer moved t o 
d i s m i s s h e r r e q u e s t f o r h e a r i n g under OAR 438-06-071(2). The R e f e r e e d e n i e d t h e 
r e q u e s t and proceeded t o t h e m e r i t s o f c l a i m a n t ' s p e n a l t y and a t t o r n e y f e e 
i s s u e . We ag r e e . 

I n W i l l i a m s v. SAIF, 99 Or App 367 (1989) r e v e r s e d and remanded 310 OR 
320 (September 20, 1990), t h e Court o f Appeals, i n d i c t a , s t a t e d t h a t OAR 438-
06-071 d i d n o t r e q u i r e t h e c l a i m a n t t o p e r s o n a l l y a t t e n d t h e h e a r i n g . The c o u r t 
reasoned t h a t i t would be e r r o r t o d i s m i s s t h e r e q u e s t f o r h e a r i n g because 
c l a i m a n t d i d n o t p e r s o n a l l y a t t e n d t h e h e a r i n g , e s p e c i a l l y when c l a i m a n t ' s 
a t t o r n e y d i d a t t e n d t h e h e a r i n g and was p r e p a r e d t o proceed w i t h o u t t h e b e n e f i t 
o f c l a i m a n t ' s t e s t i m o n y . We have s p e c i f i c a l l y adopted t h e Cou r t o f A p p e a l s ' i n 
t e r p r e t a t i o n o f t h e r u l e . G l o r i a Hunter, 42 Van N a t t a 2289 ( 1 9 9 0 ) ; Jose 
A r i s q u e t a - M a r t i n e z , 42 Van N a t t a 2072 (1990) 

Here, because c l a i m a n t ' s a t t o r n e y appeared and was p r e p a r e d t o p r o c e e d , 
t h e R e f e r e e a c t e d a p p r o p r i a t e l y by no t d i s m i s s i n g t h e r e q u e s t f o r h e a r i n g and 
p r o c e e d i n g t o t h e m e r i t s . 

Overpayment 

The employer r e q u e s t e d t h a t t h e D e t e r m i n a t i o n Order be m o d i f i e d t o r e f l e c t 
a m e d i c a l l y s t a t i o n a r y d a t e o f J u l y 12, 1988 i n s t e a d o f F e b r u a r y 7, 1989. The 
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employer a l s o r e q u e s t e d t h a t i t be g r a n t e d an overpayment f o r t h e sums o f tempo
r a r y d i s a b i l i t y p a i d between t h e J u l y 12, 1988 and Februa r y 7, 1989 i f t h e Ref
e r e e d i d m o d i f y t h e D e t e r m i n a t i o n Order. The Referee m o d i f i e d t h e D e t e r m i n a t i o n 
O rder as r e q u e s t e d , b u t f a i l e d t o award t h e employer i t s overpayment. We a u t h o 
r i z e t h e overpayment. 

C l a i m a n t i s s u b s t a n t i v e l y e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s o n l y 
t h r o u g h t h e m e d i c a l l y s t a t i o n a r y d a t e . J u l i e A. T r u i i l l o , 40 Van N a t t a 1892 
( 1 9 8 8 ) . Sums t h a t a r e p a i d a f t e r t h a t d a t e a r e r e c o v e r a b l e , upon a u t h o r i z a t i o n , 
as an overpayment. 

There i s no d i s p u t e t h a t t h e employer p a i d c l a i m a n t t e m p o r a r y d i s a b i l i t y 
d u r i n g t h e t i m e from J u l y 12, 1988 t h r o u g h February 7, 1989. C o n s e q u e n t l y , t h e 
employer i s e n t i t l e d t o an overpayment o f t h e tem p o r a r y d i s a b i l i t y p a i d d u r i n g 
t h a t p e r i o d o f t i m e . T h i s overpayment may o n l y be r e c o v e r e d a g a i n s t f u t u r e 
awards o f permanent d i s a b i l i t y . 

L a t e C l o s u r e 

The R eferee assessed a p e n a l t y and a t t o r n e y f e e because he f o u n d t h a t t h e 
employer had u n r e a s o n a b l y d e l a y e d t h e c l o s u r e o f t h i s c l a i m . We agree t h a t 
t h e r e was an un r e a s o n a b l e d e l a y , b u t m o d i f y t h e amount o f t h e p e n a l t y . 

The a d m i n i s t r a t i v e r u l e s r e q u i r e t h e employer t o p r o c u r e i n f o r m a t i o n r e 
q u e s t e d by t h e E v a l u a t i o n s e c t i o n . The employer has 60 days f r o m an E v a l u a t i o n 
S e c t i o n ' s r e q u e s t t o p r o c u r e a d d i t i o n a l i n f o r m a t i o n t o subm i t i t t o them o r ex
p l a i n why i t c a n n o t . Former OAR 436-30-030(5). T h i s r u l e c o v e r s t h e employer's 
o b l i g a t i o n t o respond t o an 873 form r e q u e s t i n g an e v a l u a t i o n f o r t h e purposes 
o f r a t i n g d i s a b i l i t y . 

Here, t h e employer t i m e l y responded t o t h e f i r s t 873 f o r m r e q u e s t i n g i n 
f o r m a t i o n , b u t t h e i n f o r m a t i o n s u p p l i e d was i n s u f f i c i e n t t o c l o s e t h e c l a i m . A 
second 873 f o r m , t h i s t i m e r e q u e s t i n g an e v a l u a t i o n o f p h y s i c a l f i n d i n g s , was 
r e c e i v e d by t h e employer on August 25, 1988. The n e x t a c t i o n by t h e employer 
c o n t a i n e d i n t h i s r e c o r d was a l e t t e r t o c l a i m a n t , d a t e d November 15, 1988, r e 
q u e s t i n g t h a t she see her d o c t o r so t h a t t h e necessary i n f o r m a t i o n c o u l d be p r o 
c u r e d . There i s a l a p s e o f 81 days between t h i s 873 r e q u e s t f o r m and t h e em
p l o y e r ' s a c t i o n . A l t h o u g h t h e l e t t e r t o c l a i m a n t i n d i c a t e s t h a t t h e employer 
had p r e v i o u s l y t r i e d t o c o n t a c t her d o c t o r , t h e r e i s no e v i d e n c e i n t h i s r e c o r d 
t h a t t h e a t t e m p t was made p r i o r t o t h e 60 day l i m i t . We c o n c l u d e t h a t c l a i m a n t 
has p r o v e n t h a t t h e employer unreasonably d e l a y e d t h e c l o s u r e o f c l a i m . 

I n s e t t i n g t h e amount o f t h e p e n a l t y , we c o n s i d e r t h e f a c t t h a t a f t e r 
c l a i m a n t was asked t o a s s i s t i n g a i n i n g t h e i n f o r m a t i o n t o c l o s e t h e c l a i m i n 
November 1988, she d i d n o t co o p e r a t e . Claimant d i d n o t r e t u r n t o her d o c t o r 
u n t i l she was o r d e r e d t o i n December. T h i s l a c k o f c o o p e r a t i o n by c l a i m a n t 
f u r t h e r d e l a y e d t h e c l o s u r e o f t h e c l a i m and was o u t s i d e t h e c o n t r o l o f t h e 
employer. 

C o n s e q u e n t l y , we view c l a i m a n t ' s a c t i o n as m i t i g a t i n g t h e employer's un
r e a s o n a b l e n e s s . Thus, we assess a p e n a l t y o f 15 p e r c e n t o f t h e permanent d i s 
a b i l i t y awarded by t h e D e t e r m i n a t i o n Order. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 2 1 , 1989 i s a f f i r m e d i n p a r t , r e v e r s e d i n 
p a r t , and m o d i f i e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t d e c l i n e d t o a u t h o 
r i z e t h e employer's r e q u e s t f o r an overpayment i s r e v e r s e d and t h e overpayment 
i s g r a n t e d . That p o r t i o n o f t h e o r d e r t h a t g r a n t e d c l a i m a n t a 25 p e r c e n t p e n a l 
t y i s m o d i f i e d t o g r a n t a 15 p e r c e n t p e n a l t y i n s t e a d . The r e m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CARLA J . SCHROCK, Claimant 

WCB Case No. 89-09148 
ORDER ON REVIEW 

G a t t i , e t a l . , C l aimant A t t o r n e y s 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Howell's o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c h i r o p r a c t i c t r e a t m e n t f o r c l a i m a n t ' s b i l a t e r a l 
c a r p a l t u n n e l syndrome; and (2) d e c l i n e d t o award c l a i m a n t ' s c o u n s e l an a t t o r n e y 
f e e f o r e f f o r t s r e g a r d i n g SAIF's r e s c i s s i o n o f i t s d e n i a l o f u l t r a s o u n d t r e a t 
ment. On r e v i e w , t h e i s s u e s a r e m e d i c a l t r e a t m e n t and a t t o r n e y f e e s . 

We a f f i r m t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g comment. 

The R e f e r e e r e l i e d on OAR 438-15-030(1) f o r t h e p r o p o s i t i o n t h a t an 
a t t o r n e y f e e may be approved o r assessed when t h e a t t o r n e y was i n s t r u m e n t a l i n 
o b t a i n i n g compensation f o r a c l a i m a n t w i t h o u t a h e a r i n g , and fo u n d t h a t c l a i m 
a n t ' s a t t o r n e y was n o t i n s t r u m e n t a l i n o b t a i n i n g compensation f o r u l t r a s o u n d 
t r e a t m e n t s . On r e v i e w , c l a i m a n t contends t h a t her a t t o r n e y s h o u l d r e c e i v e a f e e 
f o r t a k i n g t h e u l t r a s o u n d i s s u e t o h e a r i n g . We a f f i r m t h e R e f e r e e on t h i s 
i s s u e , b u t w i t h d i f f e r e n t r e a s o n i n g . Here, SAIF's r e s c i s s i o n o f t h a t p o r t i o n o f 
i t s d e n i a l t h a t d e a l t w i t h u l t r a s o u n d t r e a t m e n t o c c u r r e d a t h e a r i n g and on t h e 
r e c o r d . However, c l a i m a n t must n o t o n l y t a k e an i s s u e t o h e a r i n g ; she must 
f i n a l l y p r e v a i l b e f o r e a Referee. Dorothy J. Hayes, 42 Van N a t t a 1311 ( 1 9 9 0 ) ; 
Duane L. Jones, 42 Van N a t t a 875 (19 9 0 ) . F u r t h e r m o r e , t h e Re f e r e e ' s o r d e r up
h e l d SAIF's amended d e n i a l . A c c o r d i n g l y , c l a i m a n t d i d n o t " f i n a l l y p r e v a i l " i n 
over c o m i n g SAIF's d e n i a l o f c o m p e n s a b i l i t y and, t h e r e f o r e , SAIF i s n o t l i a b l e 
f o r c l a i m a n t ' s a t t o r n e y f e e s under ORS 656.386(1). D o r o t h y J. Hayes, s u p r a ; 
Duane L. Jones, s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 30, 1989 i s a f f i r m e d . 

Board Member C r i d e r , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t : 

I c oncur i n t h a t p o r t i o n o f t h e o r d e r t h a t u p h e l d t h e d e n i a l o f c h i r o 
p r a c t i c t r e a t m e n t . 

I d i s s e n t f r o m t h a t p o r t i o n o f t h e o r d e r w h i c h h o l d s t h a t c l a i m a n t ' s 
a t t o r n e y i s n o t e n t i t l e d t o a c a r r i e r - p a i d f e e f o r s e r v i c e s r e q u e s t i n g a h e a r i n g 
on t h e d e n i a l o f u l t r a s o u n d t r e a t m e n t , p r e p a r i n g f o r t h a t h e a r i n g , and p r e v a i l 
i n g when SAIF r e s c i n d e d i t s d e n i a l a t h e a r i n g . 

C l a i m a n t ' s a t t o r n e y was c l e a r l y i n s t r u m e n t a l i n o b t a i n i n g r e s c i s s i o n : 
The d e n i a l i s s u e d May 2, 1989; a r e q u e s t f o r h e a r i n g was f i l e d by c l a i m a n t ' s 
a t t o r n e y on May 10, 1989; a p a r a l e g a l f o r SAIF, a p p a r e n t l y i n c o n n e c t i o n w i t h 
p r e p a r a t i o n o f t h e case f o r h e a r i n g , sought r e p o r t s .from Drs. Nathan and 
M a y h a l l ; Dr. M a y h a l l ' s r e p o r t s u p p o r t e d c o m p e n s a b i l i t y o f u l t r a s o u n d t r e a t m e n t ; 
and, t h e r e u p o n , t h e d e n i a l was w i t h d r a w n by SAIF's a t t o r n e y a t h e a r i n g . I t i s 
q u i t e e v i d e n t t h a t Dr. M a y h a l l ' s o p i n i o n would n o t have been sought n o r t h e 
d e n i a l w i t h d r a w n had c l a i m a n t ' s a t t o r n e y n o t c h a l l e n g e d t h e d e n i a l . T h e r e f o r e , 
h i s s e r v i c e s were i n s t r u m e n t a l i n o b t a i n i n g acceptance o f a r e j e c t e d c l a i m . 

Moreover, c l a i m a n t g o t what she w a n t e d — a c c e p t a n c e o f h e r c l a i m f o r 
t r e a t m e n t . For t h e reasons s t a t e d i n my d i s s e n t i n g o p i n i o n i n Duane L. Jones, 
42 Van N a t t a 875 ( 1 9 9 0 ) , t h e m a j o r i t y e r r s i n h o l d i n g t h a t c l a i m a n t does n o t 
f i n a l l y p r e v a i l w i t h i n t h e meaning o f ORS 656.386(1) s i m p l y because an i n s u r e r 
w i t h d r a w s i t s d e n i a l and no Referee passes on t h e c o m p e n s a b i l i t y i s s u e . 
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I n t h e M a t t e r o f t h e Compensation o f 
THOMAS N. THORN, Claimant 

WCB Case Nos. 89-00864, 89-04139, 89-02110 & 89-04140 
ORDER ON REVIEW (REMANDING) 

Emmons, e t a l , C l a i m a n t A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

S i l t e c C o r p o r a t i o n r e q u e s t s r e v i e w o f A r b i t r a t o r Brazeau's o r d e r t h a t 
f o u n d i t r e s p o n s i b l e f o r c l a i m a n t ' s low back c o n d i t i o n . On r e v i e w , t h e i s s u e 
i s r e s p o n s i b i l i t y . We remand. 

We r e v i e w t h e a r b i t r a t o r ' s o r d e r s o l e l y on q u e s t i o n s o f law. ORS 
65 6 . 3 0 7 ( 2 ) ; Timothy R. Schroeder, 41 Van N a t t a 568 ( 1 9 8 9 ) . Where an a r b i t r a 
t o r ' s o r d e r i s n o t c o n s i s t e n t w i t h a p p l i c a b l e law, we remand f o r t h e p r o p e r 
a p p l i c a t i o n o f law. Yolanda Carraaco, 42 Van N a t t a 2289 ( 1 9 9 0 ) . 

The A r b i t r a t o r concluded t h a t t h e s t a n d a r d t o be a p p l i e d i n t h i s p a r t i c u 
l a r r e s p o n s i b i l i t y case i s t h a t pronounced i n Champion I n t e r n a t i o n a l v. 
C a s t i l l e i a , 91 Or App 556 (19 8 8 ) . I n C a s t i l l e i a , t h e c o u r t s t a t e d t h a t t h e 
" l a s t i n j u r i o u s exposure r u l e " p r i n c i p l e s o f Bracke v. Baza'r, 293 Or 239 
(1983) a p p l i e d t o s u c c e s s i v e i n j u r i e s cases, as w e l l as s u c c e s s i v e o c c u p a t i o n a l 
d i s e a s e cases. The " l a s t i n j u r i o u s exposure r u l e " p l a c e s r e s p o n s i b i l i t y on t h e 
l a s t employment w h i c h c o u l d have c o n t r i b u t e d t o t h e w o r k e r ' s d i s a b i l i t y . 

However, s i n c e t h e A r b i t r a t o r ' s o r d e r , t h e Board has i s s u e d L i n d a L. 
Wise, 42 Van N a t t a 115 (1 9 9 0 ) , which h e l d t h a t C a s t i l l e i a does n o t a p p l y where 
t h e r e i s an ac c e p t e d compensable i n j u r y o r o c c u p a t i o n a l d i s e a s e , f o l l o w e d by an 
i n c r e a s e i n d i s a b i l i t y d u r i n g o r a f t e r employment w i t h t h e l a t e r employer/ 
i n s u r e r . I n such cases, t h e o r i g i n a l e m p l o y e r / i n s u r e r has t h e burden o f 
p r o v i n g a f f i r m a t i v e l y t h a t a l a t e r employment i n d e p e n d e n t l y c o n t r i b u t e d t o a 
p a t h o l o g i c a l w o r s e n i n g o f t h e accepted c o n d i t i o n . See S p u r l o c k v. I n t e r 
n a t i o n a l Paper Co., 89 Or App 461 (19 8 8 ) ; Crowe v. Jeld-Wen, 77 Or App 8 1 , 86 
(1985) . 

The d i s p u t e i n t h i s case i n v o l v e s o n l y Aetna and S i l t e c . Aetna ac c e p t e d 
c l a i m a n t ' s back c o n d i t i o n i n 1984. Claimant t h e n s u f f e r e d e i t h e r an i n c r e a s e 
i n symptoms o r a p a t h o l o g i c worsening d u r i n g employment w i t h S i l t e c . The A r b i 
t r a t o r c o n c l u d e d t h a t r e s p o n s i b i l i t y l i e s w i t h S i l t e c , as t h e l a s t employer 
whose w o r k i n g c o n d i t i o n s " c o u l d have" c o n t r i b u t e d t o c l a i m a n t ' s d i s c e x t r u s i o n . 

The A r b i t r a t o r ' s c o n c l u s i o n i s n o t c o n s i s t e n t w i t h Wise and i s t h e r e f o r e 
i n e r r o r . A c c o r d i n g l y , we remand f o r p r o p e r a p p l i c a t i o n o f law. See ORS 
65 6 . 3 0 7 ( 2 ) ; ORS 656 . 2 9 5 ( 5 ) ; Yolanda R. Carrasco, supra. 

As we do n o t r e v i e w an a r b i t r a t o r ' s o r d e r on i s s u e s o f f a c t , we f i n d t h a t 
t h e A r b i t r a t o r ' s F i n d i n g s o f Fact a re adequate t o d e t e r m i n e t h e r e s p o n s i b i l i t y 
i s s u e b e f o r e him. T h e r e f o r e , we remand t o A r b i t r a t o r Brazeau f o r C o n c l u s i o n s 
o f Law c o n s i s t e n t w i t h ORS 656.307(2) and L i n d a L. Wise, s u p r a . 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d June 30, 1989, i s v a c a t e d . T h i s m a t t e r i s 
remanded t o A r b i t r a t o r Brazeau f o r f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES C. BALES, (DECEASED) 

CHAROLLET K. BALES, Claimant 
Own M o t i o n No. 84-0052M 

OWN MOTION ORDER OF ABATEMENT 
B u r t , Swanson, e t a l . , C l a i m a n t A t t o r n e y s 

C l a i m a n t has r e q u e s t e d t h a t t h e Board r e c o n s i d e r i t s September 10, 
1990, Own M o t i o n Order i n t h e a f o r e m e n t i o n e d case. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above 
n o t e d Board o r d e r i s abated and w i t h d r a w n . The s e l f - i n s u r e d employer i s r e 
q u e s t e d t o f i l e a response t o t h e m o t i o n w i t h i n t e n days. T h e r e a f t e r , t h i s 
m a t t e r s h a l l be t a k e n under advisement. 

I T IS SO ORDERED. 

October 10, 1990 C i t e as 42 Van N a t t a 2326 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
VERNON E. CARPENTER, Claimant 

WCB Case Nos. 88-06305, 88-08390, 88-13516, 88-13517 & 88-13518 
ORDER ON REVIEW 

Malagon, e t a l . , C l a i m a n t A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

James Dodge ( S a i f ) , Defense A t t o r n e y 
Arden Olson ( S a i f ) , Defense A t t o r n e y 

A t h e r l y , B u t l e r , e t a l . , Defense A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H i g a s h i ' s o r d e r t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l s , as i n s u r e r f o r R.J. Hehn, L.H. B r o y h i l l , 
and C l i f f Brown L o g g i n g , o f c l a i m a n t ' s c l a i m f o r a c a r p a l t u n n e l syndrome c o n d i 
t i o n . The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t had acce p t e d c l a i m s w i t h C&D Logg i n g and w i t h Counts & Brown i n 
1981 and 1985 r e s p e c t i v e l y . The 1981 c l a i m was f o r low back p r o b l e m s . The 1985 
c l a i m was f o r a r u p t u r e d r i g h t b i c e p s muscle. The arm c l a i m was c l o s e d by 
n o t i c e o f c l o s u r e i n August 1985 w i t h no award f o r permanent d i s a b i l i t y . C l a i m 
a n t s u b s e q u e n t l y r e t u r n e d t o work as a y a r d e r o p e r a t o r . A f t e r he l e f t work w i t h 
Counts and Brown, he worked w i t h R.J. Hehn from F e b r u a r y t o June 1987, t h e n w i t h 
L.H. B r o y h i l l f r o m J u n e . t o September 1987, and f i n a l l y w i t h C l i f f Brown L o g g i n g 
f r o m September t o November 1987. H is work as a y a r d e r o p e r a t o r was s i m i l a r w i t h 
a l l t h e s e e m p l o y e r s , w i t h s l i g h t d i f f e r e n c e s based on t h e t y p e o f equipment he 
o p e r a t e d . 

I n J a n u a r y 1988, c l a i m a n t was seen by Dr. Freeman f o r s h o u l d e r , arm, 
neck, low back and l e g p a i n . Nerve c o n d u c t i o n s t u d i e s were p e r f o r m e d i n F e b r u 
a r y 1988, a t t h e r e q u e s t o f Dr. Freeman, f o r t h e c a r p a l t u n n e l c o n d i t i o n . An 
ind e p e n d e n t m e d i c a l e x a m i n a t i o n was perfor m e d by Dr. Phipps, n e u r o l o g i s t , and 
Dr. H o p k i n s , o r t h o p e d i s t , i n February 1988. C l a i m a n t saw Dr. Freeman a second 
t i m e i n J u l y 1988. 



Vernon E. C a r p e n t e r , 42 Van N a t t a 2326 (1990) 2327 

C l a i m a n t ' s a t t o r n e y f i l e d a c l a i m w i t h L.H. B r o y h i l l / S A I F f o r development 
o r w o r s e n i n g o f h i s c e r v i c a l r a d i c u l o p a t h y , b i l a t e r a l c a r p a l t u n n e l d i s e a s e and 
LS r a d i c u l o p a t h y . That c l a i m was de n i e d on May 10, 1988 as n o t r e l a t e d t o t h e 
work a t B r o y h i l l and as n o t t i m e l y f i l e d . 

D e n i a l s were s u b s e q u e n t l y i s s u e d by SAIF i n b e h a l f o f R.J. Hehn and C l i f f 
Brown f o r t h e s e c o n d i t i o n s . 

CONCLUSIONS OF LAW AND OPINION 

SAIF d e n i e d b o t h c o m p e n s a b i l i t y and r e s p o n s i b i l i t y on b e h a l f o f a l l t h r e e 
e m p l o y e r s . The Referee found t h a t c l a i m a n t had f a i l e d t o p r o v e t h a t t h e r e was a 
c a u s a l r e l a t i o n s h i p between t h e d e n i e d c a r p a l t u n n e l c o n d i t i o n and h i s work ex
p o s u r e . C l a i m a n t argues t h a t t h e r e p o r t s o f Dr. Freeman p r o v e t h a t h i s work ex
p e r i e n c e was t h e major c o n t r i b u t i n g cause o f t h e development o f h i s c a r p a l 
t u n n e l c o n d i t i o n , b u t because t h e d o c t o r cannot d e t e r m i n e w h i c h work exposure 
was t h e cause, and a l l o f t h e work exposures were o f a s i m i l a r n a t u r e and c o u l d 
cause t h e c o n d i t i o n , t h e l a s t employer i s r e s p o n s i b l e under B o i s e Cascade v. 
S t a r b u c k , 296 Or 238, 244 (19 8 4 ) . We d i s a g r e e . 

When b o t h c o m p e n s a b i l i t y and r e s p o n s i b i l i t y have been d e n i e d , we address 
t h e i s s u e o f c o m p e n s a b i l i t y f i r s t . Since c l a i m a n t ' s l a s t exposure o c c u r r e d i n 
1987, he i s r e q u i r e d t o prove t h a t t h e work a c t i v i t y was t h e m a j o r c o n t r i b u t i n g 
f a c t o r t o t h e development o f h i s c a r p a l t u n n e l d i s e a s e . Donna E. Aschbacher, 
41 Van N a t t a 1242, 1243-1244 (1 9 8 9 ) . 

C l a i m a n t r e l i e s on t h e m e d i c a l r e p o r t s o f Dr. Freeman t o p r o v e h i s c l a i m . 
Dr. Freeman d i a g n o s e d c a r p a l t u n n e l i n January 1988. Nerve c o n d u c t i o n s t u d i e s 
done i n F e b r u a r y 1988 were c o n s i s t e n t w i t h a c l i n i c a l d i a g n o s i s o f c a r p a l 
t u n n e l . Dr. Freeman i s s u e d a r e p o r t i n J u l y 1988 i n w h i c h he s t a t e d t h a t he was 
u n a b l e t o comment on t h e cause o f t h e c a r p a l t u n n e l . I n January 1989, Dr. 
Freeman r e p o r t e d t h a t t h e f r e q u e n t and r a p i d heavy j e r k i n g o f l e v e r s r e q u i r e d i n 
y a r d e r o p e r a t i o n i s indeed trauma s u f f i c i e n t t o b r i n g about c a r p a l t u n n e l 
d i s e a s e . 

The e v i d e n c e o f c l a i m a n t ' s work a c t i v i t i e s does n o t s u p p o r t Dr. Freeman's 
b a s i s f o r h i s c o n c l u s i o n on c a u s a t i o n . There i s no i n d i c a t i o n t h a t c l a i m a n t ' s 
j o b r e q u i r e d heavy j e r k i n g o f l e v e r s . Since Dr. Freeman's o p i n i o n o f c a u s a t i o n 
i s based on an u n d e r s t a n d i n g o f c l a i m a n t ' s work a c t i v i t i e s t h a t i s i n a c c u r a t e , 
we do n o t f i n d h i s o p i n i o n on c a u s a t i o n t o be p e r s u a s i v e . There i s no o t h e r 
m e d i c a l o p i n i o n upon wh i c h c l a i m a n t can r e l y t o c a r r y h i s burden o f proof,. T h i s 
i s p a r t i c u l a r l y i m p o r t a n t because t h e d o c t o r s who pe r f o r m e d t h e in d e p e n d e n t med
i c a l e x a m i n a t i o n were under t h e i m p r e s s i o n t h a t c l a i m a n t ' s w r i s t and hand com
p l a i n t s were r e l a t e d t o r a d i c u l a r problems from h i s d e g e n e r a t i v e c e r v i c a l c o n d i 
t i o n . T h e r e f o r e , we a f f i r m t h e d e c i s i o n o f t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 15, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JOSE CURIEL, Claimant 
WCB Case No. 89-06338 

ORDER ON REVIEW 
Ch a r l e s G. Duncan, Cla i m a n t A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members P e r r y and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r t h a t d i s m i s s e d 
h i s r e q u e s t f o r h e a r i n g f o r l a c k o f j u r i s d i c t i o n . On r e v i e w , t h e i s s u e i s 
d i s m i s s a l . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's c o n c l u s i o n s and o p i n i o n , as s e t f o r t h 
i n t h e " M o t i o n t o D i s m i s s " s e c t i o n o f t h e o r d e r , w i t h t h e f o l l o w i n g supplementa
t i o n . 

The R e f e r e e c o n c l u d e d t h a t t h e p r i o r Referee was w i t h o u t j u r i s d i c t i o n 
t o e x t e n d c l a i m a n t ' s s t a t u t o r y t i m e l i m i t s f o r f i l i n g a r e q u e s t f o r h e a r i n g . We 
agree. 

ORS 656.319(1) s e t s t h e t i m e w i t h i n which a c l a i m a n t must r e q u e s t a 
h e a r i n g on a d e n i a l o f a c l a i m . Time l i m i t a t i o n s p r e s c r i b e d by t h e law a r e l i m 
i t a t i o n s upon t h e r i g h t t o o b t a i n compensation and a r e n o t s u b j e c t t o e x c e p t i o n s 
c o n t a i n e d w i t h i n t h e g e n e r a l s t a t u t e o f l i m i t a t i o n s . N e i t h e r t h e Board nor t h e 
Co u r t may w a i v e t h e s e r e q u i r e m e n t s . See Nelson v. SAIF, 43 Or App 15 5, 159 
(1 9 7 9 ) ; Naught v. Gamble I n c . , 87 Or App 145 (19 8 7 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 30, 1989 i s a f f i r m e d . 

O ctober 10, 1990 C i t e as 42 Van N a t t a 2328 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BARRY DUNN, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
FRANK STANLEY WOOD and MIKE HERMELING, dba, HERWOOD, Noncomplying Employer 

WCB Case Nos. 89-05827, 89-05826, 89-03292 & 88-16769 
ORDER ON RECONSIDERATION 

B r o t h e r s , e t a l . , Claimant A t t o r n e y s 
C a r l W i l l i a m Hopp, J r . , A t t o r n e y 

Bonnie L a u x . ( S a i f ) , Defense A t t o r n e y 
A t h e r l y , e t a l . , Defense A t t o r n e y s 

The a l l e g e d noncomplying employer, Herwood, r e q u e s t s r e c o n s i d e r a t i o n 
o f o u r September 13, 1990 Order on Review t h a t a f f i r m e d a Refer e e ' s o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s hand i n j u r y c l a i m ; and (2) d e c l i n e d t o 
assess p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d u n r e a s o n a b l e and u n t i m e l y 
d e n i a l . 
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S p e c i f i c a l l y , t h e employer contends t h a t we d i d n o t address i t s a r g u 
ment t h a t , when r e a d as a whole, ORS 656.029 p r o v i d e s t h a t when an exempt i n d i 
v i d u a l , such as a s o l e p r o p r i e t o r , h i r e s workers t o a s s i s t him, t h a t i n d i v i d u a l 
becomes r e s p o n s i b l e f o r w o r k e r s ' compensation coverage. We do n o t agree t h a t 
c l a i m a n t f a l l s w i t h i n t h e d e s c r i p t i o n o f a s o l e p r o p r i e t o r as d e f i n e d by t h e 
s t a t u t e . 

ORS 656.029 p r o v i d e s f o r t h e o b l i g a t i o n o f persons l e t t i n g a c o n t r a c t 
t o p r o v i d e coverage f o r workers under t h e c o n t r a c t , e x c e p t i o n s t o t h a t o b l i g a 
t i o n and t h e e f f e c t o f t h e f a i l u r e t o p r o v i d e coverage. ORS 656.029(2) p r o 
v i d e s : 

" I f a p e r s o n t o whom t h e c o n t r a c t i s awarded i s exempt 
f r o m coverage under ORS 656.027, and t h a t p e r s o n en
gages i n d i v i d u a l s who are n o t exempt under ORS 656.027 
i n t h e performance o f t h e c o n t r a c t , t h a t p e r s o n s h a l l 
p r o v i d e w o r k e r s ' compensation i n s u r a n c e coverage f o r 
a l l such i n d i v i d u a l s . I f an i n d i v i d u a l who p e r f o r m s 
l a b o r under t h e c o n t r a c t i n c u r s a compensable i n j u r y , 
and no w o r k e r s ' compensation i n s u r a n c e coverage i s 
p r o v i d e d f o r t h a t i n d i v i d u a l by t h e person t o whom t h e 
c o n t r a c t i s awarded, t h a t person s h a l l be t r e a t e d as a 
noncomplying employer and b e n e f i t s s h a l l be p a i d to' 
t h e i n j u r e d worker i n t h e manner p r o v i d e d i n ORS 
656.001 t o 656.794 f o r t h e payment o f b e n e f i t s t o t h e 
wo r k e r o f a noncomplying employer." 

ORS 656.029(4) p r o v i d e s t h a t , as used i n t h i s s e c t i o n : 

(a) "Person" i n c l u d e s p a r t n e r s h i p s , j o i n t v e n t u r e s , 
a s s o c i a t i o n s , c o r p o r a t i o n s and s o l e p r o p r i e t o r s h i p s . 

(b) "Sole p r o p r i e t o r s h i p " means a b u s i n e s s e n t i t y o r 
i n d i v i d u a l who p e r f o r m s l a b o r w i t h o u t t h e a s s i s t a n c e 
o f o t h e r s . " 

We agree w i t h t h e Referee's r e a s o n i n g t h a t t h e o n l y d e f i n i t i o n t h a t 
c o u l d a r g u a b l y r e n d e r c l a i m a n t a "person" under ORS 656.029(2) i s t h a t o f 
s o l e p r o p r i e t o r s h i p . See ORS 6 5 6 . 0 2 9 ( 4 ) ( a ) . We concl u d e t h a t f o r c l a i m a n t 
t o be a "person" w i t h i n t h e meaning o f ORS 656.029(2), he must t h e r e f o r e 
meet t h e d e f i n i t i o n o f a s o l e p r o p r i e t o r s h i p under ORS 6 5 6 . 0 2 9 ( 4 ) ( b ) . Be
cause c l a i m a n t h i r e d o t h e r i n d i v i d u a l s t o a s s i s t him i n t h e c o n t r a c t e d work, 
c l a i m a n t does n o t meet t h e d e f i n i t i o n o f a s o l e p r o p r i e t o r and a c c o r d i n g l y , 
ORS 656.029(2) i s n o t a p p l i c a b l e . 

The employer a l s o d i s a g r e e s w i t h our f i n d i n g t h a t i t d i d n o t t i m e l y 
r e q u e s t a h e a r i n g on t h e i s s u e o f c o m p e n s a b i l i t y . I n our o r d e r , we f o u n d 
t h a t t h e SAIF C o r p o r a t i o n r e c e i v e d n o t i c e o f c l a i m a n t ' s i n j u r y c l a i m by a t 
l e a s t August 12, 1988, t h e d a t e on which i t s r e p r e s e n t a t i v e s i g n e d 
c l a i m a n t ' s 801 form. The employer now contends t h a t t h e 801 f o r m i n i s s u e 
was f i l e d a g a i n s t Stan's Wood P r o d u c t s , n o t a g a i n s t Herwood. 

The employer a l s o argues t h a t K r i s t i L. Chase, 42 Van N a t t a 1247 
( 1 9 9 0 ) , t h e case we r e l i e d upon i n our o r d e r , was n o t i n e f f e c t a t t h e t i m e 
when SAIF a c c e p t e d t h e c l a i m . The employer contends t h a t SAIF's December 
13, 1988 l e t t e r p r o v i d e d t h a t i t had 60 days i n whic h t o r e q u e s t a h e a r i n g 
on t h e i s s u e o f c o m p e n s a b i l i t y . 
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We c o n c l u d e t h a t , even i f SAIF d i d n o t have n o t i c e o f a c l a i m 
a g a i n s t Herwood as a r e s u l t o f s i g n i n g t h e 801 f o r m i n August 1988, t h e em
p l o y e r ' s r e q u e s t f o r h e a r i n g on t h e i s s u e o f c o m p e n s a b i l i t y was n o n e t h e l e s s 
u n t i m e l y . The Department o f I n s u r a n c e and Finance, by l e t t e r o f Oct o b e r 3 1 , 
1988, r e q u e s t e d t h a t SAIF, on b e h a l f o f Herwood, p r o c e s s c l a i m a n t ' s i n j u r y 
c l a i m . The Department's l e t t e r was r e c e i v e d by SAIF on November 1, 1988. 
Because Herwood d i d n o t r e q u e s t a h e a r i n g from SAIF's acceptance u n t i l 
F e b r u a r y 7, 1989, i t s r e q u e s t was more t h a n 60 days from t h e t i m e SAIF had 
n o t i c e o f a c l a i m a g a i n s t i t . See ORS 656.054. 

F i n a l l y , a l t h o u g h we agree t h a t t h e Chase case had n o t been i s s u e d 
a t t h e t i m e SAIF a c c e p t e d t h e c l a i m , we do not f i n d t h a t Chase imposes a new 
r u l e o r a d d i t i o n a l r e q u i r e m e n t s upon t h e employer i n r e g a r d t o r e q u e s t i n g a 
h e a r i n g on t h e i s s u e o f c o m p e n s a b i l i t y . We are a l s o n o t c o n v i n c e d t h a t t h e 
employer c o u l d r e l y upon a l e t t e r f rom SAIF p r o v i d i n g i n f o r m a t i o n p e r t a i n i n g 
t o r i g h t s w h i c h a r e c o n t r o l l e d by s t a t u t e and p r i o r case law. See Chase, 
s u p r a ; Gary D. Soderstrom, 35 Van N a t t a 1710 (19 8 3 ) . 

A c c o r d i n g l y , o ur September 13, 1990 o r d e r i s w i t h d r a w n . On r e c o n 
s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r September 
13, 1990 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f ap p e a l s h a l l r u n 
f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

October 10, 1990 C i t e as 42 Van N a t t a 2330 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES D. HARRIS, Claimant 

WCB Case Nos. 88-12443, 88-07317 & 88-07316 
ORDER ON REVIEW 

Olson, e t a l . , Claimant A t t o r n e y s 
Acker e t a l . , Defense A t t o r n e y s 

Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howe l l and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Seymour's o r d e r t h a t : (1) u p h e l d 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s ( C a r r i e r s West) d e n i a l o f h i s "new i n 
j u r y " c l a i m f o r h i s c u r r e n t l e f t l e g (knee) c o n d i t i o n ; (2) s e t a s i d e L i b e r t y 
N o r t h w e s t ' s (TAMC) "de f a c t o " d e n i a l o f c l a i m a n t ' s c l a i m f o r t h e same c o n d i t i o n ; 
and (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d i m p r o p e r 
c l a i m s p r o c e s s i n g . C l a i m a n t a l s o r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Ref
e r e e ' s o r d e r t h a t f o u n d t h a t he had waived h i s r i g h t t o ap p e a l a 1988 D e t e r m i n a 
t i o n Order award o f te m p o r a r y t o t a l d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e r e 
s p o n s i b i l i t y , p e n a l t i e s and a t t o r n e y f e e s and tem p o r a r y t o t a l d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t i s a t r u c k d r i v e r who f i r s t i n j u r e d h i s l e f t knee i n 1982. 
On March 12, 1986, c l a i m a n t i n j u r e d h i s l e f t knee w h i l e w o r k i n g as a d r i v e r f o r 
TAMC ( i n s u r e d by L i b e r t y N o r t h w e s t ) . C l a i m a n t ' s l e f t knee c o n d i t i o n was t r e a t e d 
by Dr. Shaw who p e r f o r m e d a p a t e l l a r shave. 

An August 20, 1987 d i s p u t e d c l a i m s e t t l e m e n t (DCS) h e l d t h a t 
c l a i m a n t ' s t h e n c u r r e n t back c o n d i t i o n was not t h e r e s u l t o f t h e a c c e p t e d knee 



2331 James D. H a r r i s , 42 Van N a t t a 2330 (1990) 

c o n d i t i o n . A t t h e t i m e o f t h e DCS, c l a i m a n t was n o t w o r k i n g because o f h i s back 
p r o b l e m s , r a t h e r t h a n due t o any r e s i d u a l s o f h i s l e f t knee c o n d i t i o n . 

From t h e t i m e o f h i s March 1986 i n j u r y u n t i l December 15, 1987, 
c l a i m a n t was n o t employed. On December 15, c l a i m a n t began work f o r C a r r i e r s 
West ( a l s o i n s u r e d by L i b e r t y N o r t h w e s t ) . A t t h a t t i m e , h i s l e f t knee c l a i m 
w i t h TAMC was s t i l l i n open s t a t u s . 

I n a January 13, 1988 c h a r t n o t e , Dr. Shaw r e p o r t e d t h a t c l a i m a n t was 
e x p e r i e n c i n g s w e l l i n g i n h i s knee w i t h d r i v i n g . A " w r i p wrap" b r a c e was p r e 
s c r i b e d . On January 18, 1988, c l a i m a n t phoned Dr. Shaw t o r e p o r t t h a t h i s brace 
was a g g r a v a t i n g t h e p a i n on t h e s i d e o f h i s knee. 

C l a i m a n t ' s f i r s t r e p o r t o f a r e i n j u r y o f h i s l e f t knee was on January 
26, 1988, when he phoned Dr. Shaw's o f f i c e and made an a p p o i n t m e n t . On t h a t 
same day, c l a i m a n t was t r e a t e d a t a h o s p i t a l i n C a l i f o r n i a f o r c o m p l a i n t s o f 
l e f t knee p a i n . Dr. W a l t e r s , who examined c l a i m a n t , r e p o r t e d t h a t he d e n i e d 
f e v e r , c h i l l s and r e c e n t trauma o t h e r t h a n d r i v i n g . 

On Fe b r u a r y 3, 1988, c l a i m a n t saw Dr. Shaw i n per s o n f o r t h e f i r s t 
t i m e s i n c e September 1 1 , 1987. At t h a t t i m e , c l a i m a n t r e l a t e d t o Dr. Shaw t h a t 
he had i n j u r e d h i s l e f t knee a t work on December 28, 1987. 

Dr. Shaw f i l l e d o u t a Form 827 on Februa r y 28, 1988 and i n d i c a t e d t h a t 
c l a i m a n t had i n j u r e d h i s l e f t knee on December 28, 1987. The f o r m l i s t e d 
c l a i m a n t ' s employer as C a r r i e r s West. 

Upon r e c e i v i n g t h e Form 827, t h e c l a i m s examiner c a l l e d Dr. Shaw's 
o f f i c e f o r c l a r i f i c a t i o n and was i n f o r m e d t h a t c l a i m a n t ' s knee p r o b l e m was a 
c o n t i n u a t i o n o f t h e accepted March 1986 i n j u r y , w h i c h was s t i l l i n open s t a t u s . 
The i n s u r e r d i d n o t commence payment o f t i m e l o s s , as t i m e l o s s had n o t been 
a u t h o r i z e d by Dr. Shaw. 

On May 3, 1988, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g i n d i c a t i n g t h a t 
t h e employer was TAMC/Carriers West and t h e i n s u r e r was L i b e r t y N o r t h w e s t . A 
H e a r i n g s D i v i s i o n f i l e was s e t up o n l y f o r TAMC and i t s i n s u r e r , L i b e r t y . No 
f i l e was s e t up f o r a c l a i m a g a i n s t C a r r i e r s West and L i b e r t y . A t t h e J u l y 22, 
1988 h e a r i n g on TAMC's "de f a c t o " d e n i a l o f t h e December 28, 1987 i n j u r y c l a i m , 
t h e R e f e r e e d e t e r m i n e d t h a t n o t a l l p a r t i e s were p r e s e n t . The h e a r i n g was con
t i n u e d u n t i l October 17, 1988, w i t h a new h e a r i n g f i l e s e t up f o r a c l a i m 
a g a i n s t C a r r i e r s West and o u t s i d e c o u n s e l a s s i g n e d f o r L i b e r t y . 

I n t h e i n t e r i m , c l a i m a n t ' s 1986 i n j u r y c l a i m w i t h TAMC was c l o s e d by 
an August 9, 1988 D e t e r m i n a t i o n Order. The D e t e r m i n a t i o n Order awarded tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s t h r o u g h December 26, 1986 and awarded 24 p e r c e n t 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . C laimant r e q u e s t e d and r e c e i v e d a lump 
sum payment o f a l l amounts awarded by t h e D e t e r m i n a t i o n Order. 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

The Referee concluded t h a t c l a i m a n t ' s knee c o n d i t i o n was a l l r e l a t e d 
t o h i s 1986 i n j u r y and was n o t worsened by t h e 1987 i n c i d e n t . We agree t h a t 
C a r r i e r s West i s n o t r e s p o n s i b l e f o r c l a i m a n t ' s l e f t knee c o n d i t i o n , b u t we base 
ou r c o n c l u s i o n upon t h e f o l l o w i n g r e a s o n i n g . 

C l a i m a n t t e s t i f i e d t h a t , on December 28, 1987, he f e l l a t work and 
s t r u c k h i s knee. On January 13, 1988, c l a i m a n t r e c e i v e d t r e a t m e n t i n t h e fo r m 
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o f a " w r i p wrap" b r a c e . Dr. Shaw's c h a r t notes on t h a t day i n d i c a t e t h a t 
c l a i m a n t had s w e l l i n g i n t h e knee w i t h d r i v i n g . I t was n o t u n t i l J a n u a r y 26, 
however, t h a t c l a i m a n t c a l l e d Dr. Shaw's o f f i c e t o r e p o r t t h a t he had r e i n j u r e d 
h i s l e f t knee. On t h e same day t h a t c l a i m a n t r e p o r t e d h i s i n j u r y t o Dr. Shaw, 
he was seen a t a h o s p i t a l i n C a l i f o r n i a f o r c o m p l a i n t s o f l e f t knee p a i n . Dr. 
W a l t e r s , M.D., examined c l a i m a n t and r e p o r t e d t h a t c l a i m a n t d e n i e d r e c e n t 
trauma, o t h e r t h a n d r i v i n g . 

On F e b r u a r y 3, 1988, c l a i m a n t was examined by Dr. Shaw, who r e p o r t e d 
f i n d i n g s o f t e n d e r n e s s o v e r t h e m e d i a l edge o f t h e q u a d r i c e p s t e n d o n and t h e 
m e d i a l s u p e r i o r c o r n e r o f t h e p a t e l l a . Dr. Shaw r e p o r t e d t h a t c l a i m a n t ' s exami 
n a t i o n r e v e a l e d no s w e l l i n g o r e f f u s i o n i n t h e l e f t knee and he o p i n e d t h a t 
c l a i m a n t had f u l l range o f m o t i o n i n t h e knee. Dr. Shaw diag n o s e d s e v e r e 
c o n t u s i o n t o t h e m e d i a l edge o f t h e q u a d r i c e p s tendon and p a t e l l a . 

I n August 1988, Dr. Shaw r e p o r t e d t h a t t h e i n j u r y c l a i m a n t s u s t a i n e d 
t o h i s l e f t knee i n t h e i n c i d e n t o f December 28, 1987, was a b r u i s e t o t h e knee 
Dr. Shaw d i d n o t f i n d t h a t t h e b r u i s e had worsened t h e u n d e r l y i n g knee c o n d i 
t i o n . 

Dr. Shaw l a t e r t e s t i f i e d t h a t , had c l a i m a n t f a l l e n t o t h e g r o u n d t h e 
way he d e s c r i b e d , he (Shaw) would have expected p a i n i n a d i f f e r e n t a r e a , a l o n g 
w i t h o t h e r symptoms t h a t c l a i m a n t d i d n o t have upon e x a m i n a t i o n . Dr. Shaw a l s o 
t e s t i f i e d t h a t (as t h e y r e l a t e d t o h i s i n j u r y ) c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s 
were o u t o f p r o p o r t i o n and l a s t e d l o n g e r t h a n e x p e c t e d f o r t h e t y p e o f i n j u r y 
c l a i m a n t had r e p o r t e d . 

We a r e n o t c o n v i n c e d t h a t c l a i m a n t s u s t a i n e d a new i n j u r y on December 
28, 1987. C l a i m a n t c o n t a c t e d Dr. Shaw's o f f i c e t h r e e t i m e s r e g a r d i n g h i s knee 
c o n d i t i o n , b e f o r e he r e p o r t e d t h a t he had r e i n j u r e d h i s knee. C l a i m a n t a l s o 
d e n i e d a new i n j u r y when he was examined by Dr. W a l t e r s . F i n a l l y , c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n has n o t documented any o b j e c t i v e p h y s i c a l f i n d i n g s o f a new 
i n j u r y . 

F u r t h e r m o r e , a w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n , as 
opposed t o symptoms, has n o t been shown. We t h e r e f o r e c o n c l u d e t h a t because 
t h e r e was no c o n t r i b u t i o n from c l a i m a n t ' s subsequent work a c t i v i t i e s , TAMC 
remains r e s p o n s i b l e f o r h i s c u r r e n t l e f t knee c o n d i t i o n . 

Temporary t o t a l d i s a b i l i t y 

The R e f e r e e h e l d t h a t , by a c c e p t i n g a lump sum payment f o r t h e amount 
awarded by t h e 1988 D e t e r m i n a t i o n Order, c l a i m a n t was p r e c l u d e d f r o m c o n t e s t i n g 
t h a t o r d e r . We d i s a g r e e . 

ORS 656.304 p r o v i d e s t h a t : 

"A c l a i m a n t may accept and cash any check g i v e n i n pay
ment o f any award o r compensation w i t h o u t a f f e c t i n g t h e 
r i g h t t o a h e a r i n g , e x c e p t t h a t t h e r i g h t o f h e a r i n g on 
any award s h a l l be waived by acceptance o f a lump sum 
award by a c l a i m a n t where such lump sum award was g r a n t e d 
on t h e c l a i m a n t ' s own a p p l i c a t i o n under ORS 656.230." 

ORS 6 5 6 . 2 3 0 ( 1 ) , p r o v i d e s i n p a r t : 

"Where a wo r k e r has been awarded compensation f o r perma
ne n t p a r t i a l d i s a b i l i t y , and t h e award has become f i n a l 
by o p e r a t i o n o f law o r w a i v e r o f t h e r i g h t t o appeal i t s 
adequacy, t h e d i r e c t o r may, i n t h e d i r e c t o r ' s d i s c r e t i o n , 
upon t h e w o r k e r ' s a p p l i c a t i o n o r d e r a l l o r any p a r t o f 
t h e r e m a i n i n g u n p a i d award t o be p a i d t o t h e worker i n a 
lump sum. 
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We co n c l u d e t h a t t h e s t a t u t e s c i t e d by t h e Referee do n o t a p p l y t o t h e 
lump sum payment o f te m p o r a r y d i s a b i l i t y . A l s o see OAR 436-60-60. I n t h e p r e 
s e n t case, c l a i m a n t has c h a l l e n g e d t h e D e t e r m i n a t i o n Order award o f te m p o r a r y 
t o t a l d i s a b i l i t y . We t h e r e f o r e f i n d t h a t t h e i s s u e o f t e m p o r a r y d i s a b i l i t y has 
n o t been w a i v e d by h i s acceptance o f a lump sum payment and we pr o c e e d t o 
address c l a i m a n t ' s argument on t h e m e r i t s . 

C l a i m a n t contends t h a t he i s e n t i t l e d t o te m p o r a r y t o t a l d i s a b i l i t y 
f r o m F e b r u a r y 3, 1988 t o June 8, 1988. Whether c l a i m a n t i s e n t i t l e d t o tempo
r a r y d i s a b i l i t y depends on whether a preponderance o f t h e e v i d e n c e i n d i c a t e s 
t h a t he was d i s a b l e d d u r i n g t h a t t i m e due t o t h e compensable c l a i m . 
B o t e f u r v. C i t y o f C r e s w e l l , 84 Or App 627 (19 8 7 ) . 

We co n c l u d e t h a t c l a i m a n t i s n o t e n t i t l e d t o a d d i t i o n a l t e m p o r a r y d i s 
a b i l i t y . I n an October 7, 1988 l e t t e r , Dr. Shaw r e p o r t e d t h a t t h e December 1987 
i n j u r y had caused c l a i m a n t t o remain o f f work u n t i l March 1988. I n a l e t t e r 
d a t e d October 14, 1988, Dr. Shaw s t a t e d t h a t he had r e l e a s e d c l a i m a n t t o r e t u r n 
t o work on June 8, 1988. Dr. Shaw a g a i n i n d i c a t e d t h a t c l a i m a n t had s u s t a i n e d a 
"new i n j u r y . " 

As we have fou n d t h a t c l a i m a n t d i d n o t s u s t a i n a new i n j u r y on Decem
b e r 28, 1987, we con c l u d e t h a t t h e evidence does n o t show t h a t c l a i m a n t was d i s 
a b l e d between Febru a r y 3, 1988 and June 8, 1988, due t o t h e compensable c o n d i 
t i o n . C l a i m a n t has n o t e s t a b l i s h e d by a preponderance o f t h e e v i d e n c e t h a t he 
i s e n t i t l e d t o a d d i t i o n a l temporary d i s a b i l i t y . 

P e n a l t i e s and a t t o r n e y f e e s 

The Referee found t h a t a l l c l a i m s p r o c e s s i n g was r e a s o n a b l e . C l a i m a n t 
conceded i n h i s c l o s i n g argument, t h a t , as f a r as TAMC was concerned, t h e f a i l 
u r e t o ac c e p t o r deny any c l a i m i n 1988 "may have been a p p r o p r i a t e i n l i g h t o f 
t h e l a c k o f m e d i c a l v e r i f i c a t i o n f o r an a g g r a v a t i o n c l a i m . " We a f f i r m t h e 
R e f e r e e ' s c o n c l u s i o n t h a t t h e c l a i m s p r o c e s s i n g was r e a s o n a b l e . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 17, 1989 i s a f f i r m e d . 

O c t o b e r 10, 1990 C i t e as 42 Van N a t t a 2333 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BARBARA M. LABREE, Claimant 

WCB Case No. 89-05001 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee N i c h o l s ' o r d e r t h a t : (1) u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f lumbar s u r g e r y ; and (2) d e c l i n e d t o assess 
p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r a l l e g e d u n r e a s o n a b l e d e l a y i n i s s u i n g 
i t s d e n i a l . The i s s u e s on r e v i e w a r e m e d i c a l s e r v i c e s and p e n a l t i e s and a t t o r 
ney f e e s . We a f f i r m . 
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FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s , o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

I t i s ap p a r e n t f r o m t h e r e c o r d as a whole t h a t t h e p a r t i e s were l i t i 
g a t i n g a d e n i a l o f t h e f a c e t d e n e r v a t i o n proposed by Dr. Smith, r a t h e r t h a n t h e 
SAIF C o r p o r a t i o n ' s f a i l u r e t o a u t h o r i z e a laminectomy. 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " O p i n i o n and C o n c l u s i o n s " w i t h t h e f o l 
l o w i n g comments and s u p p l e m e n t a t i o n . 

C l a i m a n t a s s e r t s t h a t t h e Referee e r r o n e o u s l y s u s t a i n e d SAIF's d e n i a l 
o f a laminectomy w h i c h was never a suggested o r r e q u e s t e d p r o c e d u r e . C l a i m a n t 
t h e r e f o r e r e q u e s t s t h a t SAIF be o r d e r e d t o a u t h o r i z e t h e t r e a t m e n t w h i c h has 
been recommended and whic h SAIF has n o t h e r e t o f o r e d e n i e d . We d i s a g r e e w i t h 
t h i s a n a l y s i s . 

A l t h o u g h t h e F e b r u a r y 1, 1989 d e n i a l l e t t e r says "laminectomy," i t i s 
e v i d e n t f r o m t h e r e c o r d as a whole t h a t t h e p a r t i e s were l i t i g a t i n g t h e d e n i a l 
o f t h e f a c e t d e n e r v a t i o n s u r g i c a l p r o c e d u r e proposed by Dr. Sm i t h . I n f a c t , 
c l a i m a n t d i d n o t r a i s e a t t h e h e a r i n g t h e i s s u e o f t h e ap p a r e n t c l e r i c a l " e r r o r " 
i n SAIF's d e n i a l l e t t e r , and t h e r e i s no o t h e r i n d i c a t i o n i n t h e r e c o r d t h a t 
e i t h e r p a r t y o r t h e t r i e r o f f a c t were confused on t h i s p o i n t . 

N e x t , c l a i m a n t argues t h a t t h e Referee s h o u l d have a c c o r d e d Dr. Smith 
t h e s t a t u s o f a t t e n d i n g p h y s i c i a n , i n s t e a d o f p l a c i n g g r e a t e r credence on t h e 
r e p o r t s o f p h y s i c i a n s who "misdiagnosed" her c o n d i t i o n . We c o n c l u d e t h a t Dr. 
Smith does n o t have t r e a t i n g p h y s i c i a n s t a t u s f o r purposes o f e v o k i n g t h e t r e a t 
i n g p h y s i c i a n p r e s u m p t i o n . See Ward N e i h a r t , 38 Van N a t t a 1418 ( 1 9 8 6 ) ; W e i l a n d 
v. SAIF, 64 Or App 810 ( 1 9 8 3 ) . 

An " a t t e n d i n g p h y s i c i a n " i s one who i s p r i m a r i l y r e s p o n s i b l e f o r t h e 
t r e a t m e n t o f a w o r k e r ' s compensable i n j u r y . ORS 656.005 ( 1 2 ) . I n N e i h a r t , 
s u p r a , we h e l d t h a t a p h y s i c i a n who sees a c l a i m a n t p r i m a r i l y f o r d i a g n o s t i c 
purposes i s n o t t h e a t t e n d i n g p h y s i c i a n . Here, c l a i m a n t was r e f e r r e d t o Dr. 
Smith by c l a i m a n t ' s a t t o r n e y f o r a m e d i c a l c o n s u l t a t i o n . Dr. Smit h saw c l a i m a n t 
o n l y t h r e e t i m e s and e s s e n t i a l l y p e r f o r m e d d i a g n o s t i c p r o c e d u r e s . H i s r o l e i n 
e x a m i n i n g c l a i m a n t i s c o n s i s t e n t w i t h t h e d e f i n i t i o n o f " C o n s u l t i n g p h y s i c i a n " 
as d e s c r i b e d i n ORS 656.005(12). We are n o t persuaded t h a t Dr. Smith's o p p o r t u 
n i t y t o e v a l u a t e c l a i m a n t ' s c o n d i t i o n s u b s t a n t i a l l y exceeded t h a t o f t h e o t h e r 
p h y s i c i a n s who t r e a t e d o r examined c l a i m a n t . T h e r e f o r e , i t was a p p r o p r i a t e f o r 
t h e R e f e r e e n o t t o a c c o r d " s p e c i a l c o n s i d e r a t i o n " t o Dr. Smith's o p i n i o n s . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o meet her burden o f p r o o f 
t h a t t h e s u r g e r y r e q u e s t e d by Dr. Smith i s r e a s o n a b l e and ne c e s s a r y t r e a t m e n t 
f o r t h e compensable i n j u r y . We argue. 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n October 1987. A 
f u l l a r r a y o f d i a g n o s t i c t e s t s r u l e d o u t a d i s c p r o b lem and c l a i m a n t ' s c o n d i t i o n 
was d i a g n o s e d as back s t r a i n . C o n s e r v a t i v e t r e a t m e n t s , w h i l e under t h e c a r e o f 
Dr. S h a r r e r and Dr. Rockey, a l l e g e d l y p r o v i d e d l i t t l e r e l i e f t o c l a i m a n t and she 
c o n t i n u e d t o c o m p l a i n o f low back p a i n w i t h r a d i a t i o n t o l o w e r e x t r e m i t i e s . 
C l a i m a n t ' s a t t o r n e y r e f e r r e d her t o Dr. Smith who diag n o s e d a f a c e t impingement 
syndrome. A f t e r p e r f o r m i n g two f a c e t i n j e c t i o n s , w h i c h r e l i e v e d c l a i m a n t ' s d i s 
c o m f o r t , Dr. S m i t h r e q u e s t e d a u t h o r i z a t i o n t o p e r f o r m a lumbar laminotomy a t L5-
S l f o r d ecompression w i t h a f a c e t d e n e r v a t i o n . I n i t i a l l y , SAIF gave v e r b a l 
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a u t h o r i z a t i o n f o r t h e s u r g e r y b u t l a t e r r e t r a c t e d i t a f t e r r e c e i v i n g second 
o p i n i o n s on t h e n e c e s s i t y f o r s u r g i c a l i n t e r v e n t i o n . 
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C o n s u l t i n g surgeon, Dr. Serbu, o p i n e d t h a t t h e r e q u e s t e d s u r g e r y would 
u n l i k e l y change much and he d i d not recommend i t . C l a i m a n t was a l s o seen a t t h e 
N o r t h w e s t P a i n Center f o r t h e purpose o f a s s e s s i n g t h e b e n e f i t o f t h e recom
mended laminotomy and f a c e t d e n e r v a t i o n . Dr. McVay, o r t h o p e d i c surgeon, and 
Dr. D a v i e s , c l i n i c a l p s y c h o l o g i s t , concluded t h a t a d e n e r v a t i o n p r o c e d u r e would 
n o t p r o v i d e l o n g - t e r m r e l i e f , and, because c l a i m a n t has a p s y c h o l o g i c a l p r o f i l e 
w h i c h m a g n i f i e s p a i n symptoms, s u r g e r y would be c o n t r a i n d i c a t e d . Drs. Rockey 
and Serbu c o n c u r r e d w i t h t h e Pain Center r e p o r t . Dr. Smith d i s a g r e e d . 

Even i f Dr. Smith were accorded " t r e a t i n g p h y s i c i a n " s t a t u s , we would 
g i v e g r e a t e r w e i g h t t o t h e more p e r s u a s i v e o p i n i o n s o f t h e t h r e e c o n s u l t i n g doc
t o r s ( S e r b u , McVay, and Davies) and c l a i m a n t ' s p r e v i o u s t r e a t i n g p h y s i c i a n 
(Dr. Rockey). A c c o r d i n g l y , we conclude t h a t t h e preponderance o f w e l l - r e a s o n e d 
m e d i c a l o p i n i o n does n o t s u p p o r t t h e f i n d i n g t h a t a laminotomy and f a c e t 
d e n e r v a t i o n i s a r e a s o n a b l e and necessary p r o c e d u r e f o r t h e t r e a t m e n t o f 
c l a i m a n t ' s compensable i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d J u l y 14, 1989 i s a f f i r m e d . 

O c t o b e r 1 1 , 1990 C i t e as 42 Van N a t t a 2335 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN H. BEMENT, Claimant 
WCB Case No. 88-13391 

ORDER ON REVIEW 
Q u i n t i n B. E s t e l l , C l a i m a n t A t t o r n e y 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Myers, B r i t t i n g h a m and P e r r y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r t h a t a f f i r m e d a D e t e r 
m i n a t i o n Order t h a t awarded no unscheduled permanent d i s a b i l i t y f o r a back i n 
j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l 
i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact and make t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g s . C l a i m a n t w i l l s u s t a i n e x a c e r b a t i o n s , f r o m t i m e t o t i m e , depending 
upon h i s j o b and a c t i v i t i e s . Those e x a c e r b a t i o n s w i l l cause p e r i o d s o f tempo
r a r y d i s a b i l i t y . 

C l a i m a n t i s capable o f w o r k i n g w i t h o u t r e s t r i c t i o n . He has been a d v i s e d 
t o e x e r c i s e c a r e when l i f t i n g . Since t h e January 1988 e x a c e r b a t i o n , he has 
s u f f e r e d d u l l back p a i n t h a t worsens d u r i n g a day o f work and d i s a p p e a r s w i t h a 
n i g h t ' s r e s t . He a l s o f e e l s s t a b b i n g p a i n i f he l i f t s "wrong." A t t h e t i m e o f 
h e a r i n g , t h i s p a i n d i d n o t i n t e r f e r e w i t h h i s a b i l i t y t o work. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has s u f f e r e d a g r e a t e r permanent l o s s o f e a r n i n g c a p a c i t y t h a n 
i s i n d i c a t e d by t h e s t a n d a r d s . 
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C l a i m a n t has s u f f e r e d a l o s s o f t e n p e r c e n t o f h i s e a r n i n g c a p a c i t y as a 
r e s u l t o f t h e compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t has s u f f e r e d no i m p a i r m e n t t h a t i s 
r a t a b l e under t h e d i s a b i l i t y r a t i n g s t a n d a r d s a p p l i c a b l e t o t h i s case. See f o r 
mer OAR 436-35-001 e t seq, i n f o r c e from January 1, 1989 t o October 1, 1990. 
The R e f e r e e a p p a r e n t l y b e l i e v e d , as do we, based on Dr. Da h l s t r o m ' s o p i n i o n and 
t h e h i s t o r y o f t h i s c l a i m , t h a t c l a i m a n t w i l l s u f f e r f u t u r e e x a c e r b a t i o n s o f h i s 
c o n d i t i o n t h a t w i l l r e s u l t i n temporary d i s a b i l i t y . He n o n e t h e l e s s d e c l i n e d t o 
make any permanent d i s a b i l i t y award t o compensate c l a i m a n t f o r t h e a n t i c i p a t e d 
p e r i o d s o f t e m p o r a r y d i s a b i l i t y because t h e s t a n d a r d s do n o t a l l o w such an award 
when, as h e r e , c l a i m a n t has s u f f e r e d no impairment r a t a b l e under t h e s t a n d a r d s . 
W i t h o u t e x p l a n a t i o n , he a l s o d e c l i n e d t o f i n d t h a t c l a i m a n t ' s permanent d i s a b i l 
i t y was g r e a t e r t h a n t h e "0" i n d i c a t e d by t h e s t a n d a r d s . 

On r e v i e w , c l a i m a n t concedes t h a t he has s u f f e r e d no i m p a i r m e n t r a t a b l e 
under t h e a p p l i c a b l e s t a n d a r d s f o r r a t i n g permanent d i s a b i l i t y . He contends 
t h a t he i s n e v e r t h e l e s s e n t i t l e d t o a permanent d i s a b i l i t y award t o compensate 
him f o r a n t i c i p a t e d p e r i o d s o f i n c r e a s e d d i s a b i l i t y due t o e x a c e r b a t i o n s o f h i s 
c o n d i t i o n . We agree. 

I f a c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988 and h i s 
o r h e r c l a i m was c l o s e d on o r a f t e r J u l y 1, 1988, a subsequent d e t e r m i n a t i o n by 
a r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y must be 
made p u r s u a n t t o f o r m e r ORS 656.283(7) and 656.295(5), r e s p e c t i v e l y . OAR 438-
10-005 and M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 ( 1 9 8 8 ) . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
f o r m e r ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r 
t h e e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010. 

I n t h i s case, t h e " s t a n d a r d s " i n f o r c e from January 1, 1989 t o Oct o b e r 1, 
1990, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Those 
s t a n d a r d s p r o v i d e t h a t " I f t h e r e i s no measurable impairment no award o f un
sch e d u l e d permanent p a r t i a l d i s a b i l i t y s h a l l be a l l o w e d . " Former OAR 436-35-
320. The s t a n d a r d s e x p r e s s l y s t a t e t h a t a n t i c i p a t e d waxing and waning o f a 
c o n d i t i o n w i l l be assumed t o be t a k e n i n t o account by t h e a d a p t a b i l i t y ( l i f t i n g ) 
p o r t i o n o f t h e r a t i n g p r o c e s s : 

"To t h e e x t e n t t h a t p a i n r e s u l t s i n d i s a b i l i t y g r e a t e r 
t h a n t h a t e v i d e n c e d by t h e measurable i m p a i r m e n t , i n 
c l u d i n g t h e d i s a b i l i t y due t o expe c t e d p e r i o d i c 
e x a c e r b a t i o n s o f t h e worker's c o n d i t i o n , t h i s l o s s o f 
e a r n i n g c a p a c i t y i s c o n s i d e r e d and r a t e d under 
OAR 436-35-310 and i s i n c l u d e d i n t h e a d a p t a b i l i t y 
f a c t o r . " 

Former OAR 436 - 3 5 - 3 2 0 ( 1 ) . The process f o r d e t e r m i n i n g a w o r k e r ' s a d a p t a b i l i t y , 
however, does n o t i n f a c t p r o v i d e f o r any c o n s i d e r a t i o n o f m e d i c a l e v i d e n c e i n 
d i c a t i n g t h a t e x a c e r b a t i o n o f a worker's c o n d i t i o n i s a n t i c i p a t e d f r o m t i m e t o 
t i m e ; a w o r k e r ' s a d a p t a b i l i t y r a t i n g i s based s o l e l y on t h e w o r k e r ' s l i f t i n g r e 
s t r i c t i o n s . Former OAR 436-35-310(3). T h e r e f o r e , o n l y when a n t i c i p a t e d w a x i n g 
and waning has been t r a n s l a t e d i n t o a l i f t i n g r e s t r i c t i o n w i l l t h e s t a n d a r d s i n 
f a c t c o n s i d e r t h a t a n t i c i p a t i o n . Indeed, even l i m i t a t i o n s on a w o r k e r ' s a b i l i t y 
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t o l i f t r e s u l t s i n no a u g m e n t a t i o n o f a w orker's award under t h e s t a n d a r d s 
where, as h e r e , t h e worker has r e t u r n e d t o h i s f o r m e r j o b a f t e r t h e i n j u r y -
Former OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) . F i n a l l y , under no c i r c u m s t a n c e s i s t h e w o r k e r en
t i t l e d t o any compensation f o r l i m i t a t i o n s on t h e w o r k e r ' s l i f t i n g a b i l i t y i f 
t h e w o r k e r has no "measurable imp a i r m e n t . " Former OAR 436-35-320(1). 

I m p a i r m e n t , under t h e a p p l i c a b l e s t a n d a r d s , i s "a decrease i n t h e f u n c 
t i o n o f a body p a r t o r system as measured by a p h y s i c i a n a c c o r d i n g t o t h e meth
ods d e s c r i b e d i n t h e American M e d i c a l A s s o c i a t i o n Guides t o t h e R a t i n g o f Perma
ne n t I m p a i r m e n t , 2nd E d i t i o n , c o p y r i g h t 1984. 

C l a i m a n t , who has r e t u r n e d t o h i s f o r m e r j o b and has no measurable im
p a i r m e n t under t h e s t a n d a r d s , i s e n t i t l e d t o no award compensating him f o r 
a n t i c i p a t e d p e r i o d s o f t emporary d i s a b i l i t y due t o t h e compensable i n j u r y under 
t h e s t a n d a r d s . 

A l t h o u g h f o r m e r ORS 656.283(7) r e q u i r e s t h e Board t o a p p l y t h e s t a n d a r d s 
f o r r a t i n g permanent d i s a b i l i t y , i t a l s o p r o v i d e s t h a t : 

" N o t h i n g i n t h i s s e c t i o n s h a l l be c o n s t r u e d t o p r e v e n t 
o r l i m i t t h e r i g h t o f a worker, i n s u r e r o r s e l f -
i n s u r e d employer t o p r e s e n t evidence t o e s t a b l i s h by 
c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f p e r 
manent d i s a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more o r 
l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e s t a n d a r d s 
adopted by t h e d i r e c t o r under ORS 656.726." 

To be " c l e a r and c o n v i n c i n g , " evidence must e s t a b l i s h t h a t t h e t r u t h o f 
t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l G e n e r a l C o n t r a c t o r v. Tandy 
C o r p o r a t i o n , 303 Or 390, 402 ( 1 9 8 7 ) . 

When an a d j u d i c a t o r a n t i c i p a t e s t h a t p o s t - c l o s u r e e x a c e r b a t i o n s o f 
c l a i m a n t ' s p h y s i c a l c o n d i t i o n w i l l cause a d d i t i o n a l p e r i o d s o f t e m p o r a r y d i s 
a b i l i t y , t h e w o r k e r i s e n t i t l e d t o compensation f o r t h a t permanent c o n d i t i o n v i a 
a permanent d i s a b i l i t y award. I n t e r n a t i o n a l Paper Company v. T u r n e r , 91 Or App 
9 1 , 93 ( 1 9 8 8 ) . Only when p e r i o d s o f i n c r e a s e d t e m p o r a r y d i s a b i l i t y exceed what 
was a n t i c i p a t e d by t h e permanent d i s a b i l i t y award w i l l t h e c l a i m be reopened f o r 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y . Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) . 

The r e c o r d e s t a b l i s h e s , and we have found, t h a t s i n c e c l a i m a n t ' s i n i t i a l 
i n j u r y and f i r s t r e t u r n t o work, c l a i m a n t has s u f f e r e d s e v e r a l e x a c e r b a t i o n s 
w h i c h have r e s u l t e d i n t emporary d i s a b i l i t y . Moreover, t h e u n r e b u t t e d o p i n i o n 
o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n i s t h a t a l t h o u g h he i s now m e d i c a l l y s t a t i o n 
a r y , he w i l l c o n t i n u e t o s u f f e r p e r i o d s o f e x a c e r b a t i o n depending on t h e n a t u r e 
o f h i s work and o t h e r d a i l y a c t i v i t i e s . Based on t h e s e f a c t s , we c o n c l u d e t h a t 
i t i s h i g h l y p r o b a b l e t h a t c l a i m a n t w i l l s u f f e r p e r i o d s o f e x a c e r b a t i o n . 

Inasmuch as p e r i o d s o f temporary d i s a b i l i t y a n t i c i p a t e d by t h e a d j u d i c a 
t o r a t t h e t i m e permanent d i s a b i l i t y i s r a t e d c o n s t i t u t e s a permanent l o s s o f 
e a r n i n g c a p a c i t y as d e f i n e d by ORS 656.214(5), and inasmuch as we make no award 
t o c l a i m a n t f o r such permanent d i s a b i l i t y under t h e s t a n d a r d s , we f i n d , by c l e a r 
and c o n v i n c i n g e v i d e n c e , t h a t c l a i m a n t ' s permanent d i s a b i l i t y i s more t h a n i s 
i n d i c a t e d by t h e s t a n d a r d s . Based on t h e f o r e g o i n g e v i d e n c e , we f i n d t h a t 
c l a i m a n t has s u f f e r e d a 10 p e r c e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e compens
a b l e i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d March 6, 1989, i s r e v e r s e d . C l a i m a n t i s 
awarded 10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y f o r a low back 
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i n j u r y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d c ompensation 
c r e a t e d by t h i s o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 

Board C h a i r P e r r y , d i s s e n t i n g . 

The m a j o r i t y awards c l a i m a n t permanent d i s a b i l i t y compensation on t h e 
b a s i s t h a t c l a i m a n t ' s d i s a b i l i t y exceeds t h a t i n d i c a t e d by t h e " s t a n d a r d s . " See 
f o r m e r ORS 656.295. I do n o t agree t h a t c l a i m a n t has e s t a b l i s h e d , by c l e a r and 
c o n v i n c i n g e v i d e n c e , e n t i t l e m e n t t o a permanent d i s a b i l i t y award i n excess o f 
t h a t i n d i c a t e d under t h e s t a n d a r d s . Moreover, I would h o l d t h a t c l a i m a n t ' s 
e n t i t l e m e n t t o b e n e f i t s , b o t h t emporary and permanent, f o r f u t u r e e x a c e r b a t i o n s 
o f h i s compensable c o n d i t i o n i s more a p p r o p r i a t e l y addressed under t h e a g g r a v a 
t i o n s t a t u t e s . A c c o r d i n g l y , I d i s s e n t . 

The m a j o r i t y , as w e l l as t h e p a r t i e s , agree t h a t on t h e day o f t h e h e a r 
i n g , c l a i m a n t had no r a t a b l e i m p a i r m e n t , no " d i s a b l i n g " p a i n , no v o c a t i o n a l l i m 
i t a t i o n s , and had r e t u r n e d t o work w i t h o u t r e s t r i c t i o n s . G e n e r a l l y , t h e com
b i n e d e f f e c t o f t h e s e f i n d i n g s would s u p p o r t an u l t i m a t e f i n d i n g t h a t c l a i m a n t 
has n o t s u f f e r e d any permanent l o s s o f e a r n i n g c a p a c i t y , i . e . permanent d i s a b i l 
i t y , r e s u l t i n g f r o m h i s compensable i n j u r y . Consequently, under t h e a p p l i c a b l e 
a d m i n i s t r a t i v e r u l e s , c l a i m a n t i s n o t e n t i t l e d t o an award o f permanent d i s a b i l 
i t y . Former OAR 436-35-270(2). 

However, a f t e r f i n d i n g t h a t c l a i m a n t s u f f e r s no permanent i m p a i r m e n t a t 
t h e t i m e o f h e a r i n g , t h e m a j o r i t y makes t h e a d d i t i o n a l f i n d i n g t h a t c l a i m a n t 
w i l l s u s t a i n e x a c e r b a t i o n s i n t h e f u t u r e t h a t w i l l cause p e r i o d s o f t e m p o r a r y 
d i s a b i l i t y . Based on t h i s f i n d i n g , t h e m a j o r i t y concludes t h a t c l a i m a n t has 
p r o v e n by c l e a r and c o n v i n c i n g e v i d e n c e t h a t he w i l l s u f f e r f u t u r e p e r i o d s o f 
e x a c e r b a t i o n w h i c h w i l l cause temporary d i s a b i l i t y , t h e r e b y e n t i t l i n g him t o a 
c u r r e n t award o f permanent d i s a b i l i t y . 

I do n o t agree t h a t c l a i m a n t has c l e a r l y and c o n v i n c i n g l y e s t a b l i s h e d en
t i t l e m e n t t o an award o f permanent d i s a b i l i t y , where such an award i s based on 
f u t u r e e x a c e r b a t i o n s w h i c h may, o r may n o t , r e s u l t i n a d d i t i o n a l t e m p o r a r y d i s 
a b i l i t y . To be " c l e a r and c o n v i n c i n g , " evidence must e s t a b l i s h t h a t t h e t r u t h 
o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l G e n e r a l C o n t r a c t o r v. 
Tandy C o r p o r a t i o n , 303 Or 390, 402 ( 1 9 8 7 ) ; D a n i e l M. A l i r e , 41 Van N a t t a 752 
( 1 9 8 9 ) . C l a i m a n t ' s t r e a t i n g p h y s i c i a n o p i n e d t h a t , from t i m e t o t i m e , c l a i m a n t 
w i l l " p r o b a b l y " s u s t a i n e x a c e r b a t i o n s depending upon h i s j o b and d a i l y a c t i v i 
t i e s . The e v i d e n c e a l s o shows t h a t , s i n c e h i s i n j u r y , c l a i m a n t has l o s t t i m e 
f r o m work due t o back symptoms. However, as o f t h e d a t e o f h e a r i n g , c l a i m a n t 
had worked f o r s e v e r a l months w i t h o u t l o s i n g t i m e f r o m work. Such e v i d e n c e , I 
s u b m i t , does n o t make i t h i g h l y p r o b a b l e t h a t c l a i m a n t w i l l e x p e r i e n c e f u t u r e 
e x a c e r b a t i o n s c a u s i n g a d d i t i o n a l t e mporary d i s a b i l i t y j u s t i f y i n g an award i n 
excess o f t h e s t a n d a r d s . A c c o r d i n g l y , c l a i m a n t has n o t met h i s burden o f p r o v 
i n g by c l e a r and c o n v i n c i n g e v i d e n c e t h a t he s u f f e r s permanent d i s a b i l i t y 
e x c e e d i n g t h a t i n d i c a t e d by t h e s t a n d a r d s . 

The case law c i t e d by t h e m a j o r i t y does n o t s u p p o r t i t s p o s i t i o n . The 
m a j o r i t y c i t e s I n t e r n a t i o n a l Paper Company v. T u r n e r , 91 Or App 9 1 , 93 (1988) 
and Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) , on remand 91 Or App 84 ( 1 9 8 8 ) . I n b o t h 
cases, t h e c e n t r a l i s s u e i s a g g r a v a t i o n , n o t e x t e n t o f permanent d i s a b i l i t y . 
N e i t h e r o f t h e s e cases i s l e g a l l y o r f a c t u a l l y on p o i n t w i t h t h e p r e s e n t case. 

T u r n e r i s c i t e d by t h e m a j o r i t y f o r t h e p r o p o s i t i o n t h a t an a d j u d i c a t o r 
can a n t i c i p a t e t h a t p o s t - c l o s u r e e x a c e r b a t i o n s o f c l a i m a n t ' s p h y s i c a l c o n d i t i o n 
w i l l cause a d d i t i o n a l p e r i o d s o f t emporary d i s a b i l i t y . However, t h e h o l d i n g i n 
T u r n e r does n o t d i r e c t a f a c t f i n d e r t o c o n s i d e r e v i d e n c e c o n c e r n i n g c l a i m a n t ' s 
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a n t i c i p a t e d permanent d i s a b i l i t y when d e t e r m i n i n g e x t e n t o f permanent d i s a b i l 
i t y . I n T u r n e r , t h e c o u r t s a i d : 

"We assume, however, i n t h e absence o f an i n d i c a 
t i o n t o t h e c o n t r a r y , t h a t a l l r e l e v a n t e v i d e n c e 
c o n c e r n i n g c l a i m a n t ' s a n t i c i p a t e d permanent d i s 
a b i l i t y w h i c h was b e f o r e t h e r e f e r e e was c o n s i d 
e r e d i n making t h e award o f t e n p e r c e n t permanent 
l o s s o f use o f t h e l e f t l e g . " T u r n e r , 91 Or App 
a t 93. (Emphasis added.) 

I t was o n l y a f t e r making t h e i n i t i a l f i n d i n g as t o w h e t h e r r e l e v a n t 
e v i d e n c e o f a n t i c i p a t e d permanent d i s a b i l i t y was o r was n o t c o n s i d e r e d , t h a t 
t h e c o u r t c o u l d make i t s d e t e r m i n a t i o n o f whether o r n o t c l a i m a n t had e s t a b 
l i s h e d a compensable a g g r a v a t i o n . The Turner c o u r t was n o t d e t e r m i n i n g e x t e n t 
o f permanent d i s a b i l i t y , b u t i n s t e a d was o n l y d e t e r m i n i n g whether a compens
a b l e a g g r a v a t i o n had o c c u r r e d . Turner cannot be r e a d as c o n c l u s i v e on t h e 
i s s u e o f whether a n t i c i p a t e d f u t u r e e x a c e r b a t i o n s s h o u l d o r s h o u l d n o t be con
s i d e r e d i n d e t e r m i n i n g e x t e n t o f permanent d i s a b i l i t y . 

I n Gwynn, t h e Court remanded t o t h e Court o f Appeals t o d e t e r m i n e 
w h e t h e r "waxing and waning" was a n t i c i p a t e d and i n c l u d e d i n a r r i v i n g a t t h e 
permanent d i s a b i l i t y award. Subsequently, on remand t h e c o u r t made t h e f i n d 
i n g t h a t t h e d i s a b i l i t y award, which was made by s t i p u l a t i o n , was based p a r t l y 
on an e x p e c t a t i o n o f f u t u r e e x a c e r b a t i o n s . Gwynn v. SAIF, 91 Or App 84 
( 1 9 8 8 ) . Thus, t h e Gwynn case d i d n o t h o l d t h a t t h e e v a l u a t o r s h o u l d o r s h o u l d 
n o t c o n s i d e r f u t u r e e x a c e r b a t i o n s i n d e t e r m i n i n g e x t e n t o f permanent d i s a b i l 
i t y . The Supreme Court merely o r d e r e d t h e Court o f Appeals t o make a f i n d i n g 
as t o what was c o n s i d e r e d i n t h e s t i p u l a t i o n . Then, based on t h a t f i n d i n g , 
t h e C o u r t o f Appeals was t o d e t e r m i n e whether c l a i m a n t had e s t a b l i s h e d a com
p e n s a b l e a g g r a v a t i o n . I would i n t e r p r e t t h e Supreme C o u r t ' s d e c i s i o n i n Gwynn 
t o mean t h a t i f no permanent d i s a b i l i t y award was a l l o w e d f o r a n t i c i p a t e d 
e x a c e r b a t i o n s , t h e n assuming t h e r e l e v a n t c o n d i t i o n s a r e met, r e o p e n i n g f o r 
p e r i o d s o f i n c r e a s e d d i s a b i l i t y s h o u l d be a l l o w e d because i t would n o t r e s u l t 
i n d o u b l e compensation. See K r a j a c i c v. B l a z i n g Orchards, 90 Or App 593 
( 1 9 8 8 ) . 

F u r t h e r m o r e , t h e a g g r a v a t i o n cases r e l i e d upon by t h e m a j o r i t y were n o t 
d e c i d e d under t h e law a p p l i c a b l e t o t h i s case. Here, c l a i m a n t ' s e n t i t l e m e n t 
t o permanent d i s a b i l i t y i s i n i t i a l l y d e t e r m i n e d under t h e d i s a b i l i t y r a t i n g 
s t a n d a r d s adopted by t h e D i r e c t o r . As noted by t h e m a j o r i t y , t h o s e r u l e s 
e x p r e s s l y p r o v i d e t h a t "expected p e r i o d i c e x a c e r b a t i o n s " a r e c o n s i d e r e d and 
r a t e d under t h e a d a p t a b i l i t y f a c t o r . Former OAR 436-35-320(1). The f a c t t h a t 
c l a i m a n t i s n o t e n t i t l e d t o an a d a p t a b i l i t y v a l u e because h i s p h y s i c i a n d i d 
n o t impose l i f t i n g l i m i t a t i o n s i s n o t , as t h e m a j o r i t y s t a t e s , a r e a s o n t o 
r a t e c l a i m a n t ' s d i s a b i l i t y o u t s i d e t h e s t a n d a r d s . R a t h e r , t h e l a c k o f a com
f o r t a b l e " f i t " between t h i s case and permanent d i s a b i l i t y c o n c e p t s s h o u l d 
s e r v e as an i n d i c a t i o n t h a t t h e m a j o r i t y ' s f o c u s i s m i s p l a c e d . 

I b e l i e v e t h a t c l a i m a n t ' s e n t i t l e m e n t t o b e n e f i t s f o r f u t u r e e x a c e r b a 
t i o n s o f h i s compensable c o n d i t i o n i n i t i a l l y a r i s e s under t h e a g g r a v a t i o n 
s t a t u t e s r a t h e r t h a n t h e permanent d i s a b i l i t y s t a t u t e s . I n t h i s r e g a r d , t h e 
s t a t u t o r y framework suggests a l e g i s l a t i v e i n t e n t t o t r e a t d i s a b i l i t y cases 
s e p a r a t e l y f r o m a g g r a v a t i o n cases. The s t a t u t o r y and r e g u l a t o r y framework 
p r o v i d e s c l a i m a n t , by way o f t h e s t a t u t e s r e g u l a t i n g a g g r a v a t i o n c l a i m s , w i t h 
a p p r o p r i a t e remedies s h o u l d he e x p e r i e n c e f u t u r e e x a c e r b a t i o n s . By c o n t r a s t , 
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t h e permanent d i s a b i l i t y s t a n d a r d s were adopted, p u r s u a n t t o l e g i s l a t i v e man
d a t e , as a means t o r a t e permanent d i s a b i l i t y , i f and when i t o c c u r s ( i n c l u d 
i n g f o l l o w i n g a compensable a g g r a v a t i o n i f c l a i m a n t can p r o v e a permanent 
w o r s e n i n g o f h i s c o n d i t i o n . ) 

Moreover, b u t f o r t h e m a j o r i t y ' s d e c i s i o n , t h e s t a t u t o r y framework has, 
and w o u ld c o n t i n u e , t o f u n c t i o n p r o p e r l y and f a i r l y i n t h i s case. I n t h i s r e 
g a r d , t h i s m a t t e r i s b e f o r e us because c l a i m a n t ' s c l a i m has been reopened and 
s u b s e q u e n t l y c l o s e d as a r e s u l t o f a p r i o r symptomatic e x a c e r b a t i o n . Upon 
c l o s i n g , c l a i m a n t r e c e i v e d t e m p o r a r y d i s a b i l i t y b e n e f i t s as a r e s u l t o f t i m e 
o f f work d u r i n g t h a t e x a c e r b a t i o n . Claimant does not c o n t e s t t h e amount o f 
t h a t t e m p o r a r y d i s a b i l i t y . However, because c l a i m a n t has n o t e s t a b l i s h e d , 
e i t h e r under t h e s t a n d a r d s o r by c l e a r and c o n v i n c i n g e v i d e n c e o u t s i d e t h e 
s t a n d a r d s , any c u r r e n t permanent d i s a b i l i t y , he has p r o p e r l y r e c e i v e d no 
permanent d i s a b i l i t y award. 

T h e r e f o r e , I w o u ld a f f i r m t h e Referee's c o n c l u s i o n t h a t c l a i m a n t has 
f a i l e d t o s u s t a i n h i s burden o f p r o v i n g e n t i t l e m e n t t o an award o f permanent 
d i s a b i l i t y . 

O c t ober 1 1 , 1990 C i t e as 42 Van N a t t a 2340 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ASHWANI K. 6R0VER, Claimant 

WCB Case No. 87-15229 
ORDER ON REVIEW (REMANDING) 

Dav i d H o l l a n d e r & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R eferee S h u l t z ' o r d e r 
w h i c h : (1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; (2) i n c r e a s e d c l a i m 
a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 20 p e r 
c e n t (64 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 58 p e r c e n t (185.6 
d e g r e e s ) ; (3) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s impotency c o n d i t i o n ; and 
(4) d e c l i n e d t o r e q u i r e t h e i n s u r e r t o produce v i d e o t a p e s f o r p o s s i b l e i n c l u 
s i o n i n t h e r e c o r d . The i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r w h i c h s e t a s i d e i t ' s p a r t i a l d e n i a l o f c l a i m a n t ' s neck and upper 
back c o n d i t i o n . On r e v i e w , t h e i s s u e s are remand, e x t e n t o f permanent d i s a b i l 
i t y i n c l u d i n g permanent t o t a l d i s a b i l i t y and c o m p e n s a b i l i t y . We remand. 

FINDINGS OF FACT 

A t h e a r i n g , t e s t i m o n y was r e c e i v e d from t h e i n s u r e r ' s c l a i m s examiner 
t h a t t h e i n s u r e r had conducted a v i d e o t a p e i n v e s t i g a t i o n o f c l a i m a n t . Those 
t a p e s were n o t i n t r o d u c e d i n t o e v i d e n c e . 

A t t h e h e a r i n g , c l a i m a n t r e q u e s t e d d i s c l o s u r e o f t h e v i d e o t a p e , b u t 
t h e R e f e r e e r u l e d t h a t t h e t a p e s were work p r o d u c t , n o t s u b j e c t t o d i s c o v e r y . 

CONCLUSIONS OF LAW AND OPINION 

At h e a r i n g , c l a i m a n t l e a r n e d o f t h e e x i s t e n c e o f s u r v e i l l a n c e t a p e s 
w h i c h were p r e p a r e d by t h e i n s u r e r a t t h e r e q u e s t o f i t s c o u n s e l . C l a i m a n t 
r e q u e s t e d d i s c l o s u r e o f t h e t a p e s b u t , i n an e v i d e n t i a r y r u l i n g , t h e R e f e r e e 
r u l e d t h a t t h e t a p e s were work p r o d u c t and n o t s u b j e c t t o d i s c o v e r y . We 
d i s a g r e e . 
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J u s t as t h e Oregon Rules o f Evidence a r e n o t b i n d i n g a t a w o r k e r s ' 
compensation h e a r i n g , n e i t h e r a r e t h e Rules o f C i v i l Procedure. See ORS 
65 6 . 2 8 3 ( 7 ) ; ORCP 1 ( A ) . Consequently, we are n o t persuaded by t h e i n s u r e r ' s 
argument t h a t t h e v i d e o t a p e s a r e n o t d i s c o v e r a b l e because t h e y were p r e p a r e d i n 
a n t i c i p a t i o n o f l i t i g a t i o n . ORCP 3 6 ( B ) ( 3 ) . 

Moreover, OAR 438-07-017 s t a t e s i n p e r t i n e n t p a r t : 

"Documents r e a s o n a b l y b e l i e v e d r e l e v a n t and m a t e r i a l o n l y 
f o r purposes o f impeachment o f a w i t n e s s need n o t be d i s 
c l o s e d i n advance o f h e a r i n g and may be o f f e r e d and ad
m i t t e d s o l e l y f o r impeachment. Documents so o f f e r e d 
s h a l l n o t be c o n s i d e r e d by t h e r e f e r e e as s u b s t a n t i v e 
e v i d e n c e . Upon r e q u e s t , a l l such documents s h a l l be d i s 
c l o s e d p r i o r t o t h e c l o s e o f t h e h e a r i n g , whether o r n o t 
o f f e r e d , a t wh i c h t i m e t h e o t h e r p a r t y may o f f e r t h e 
documents as s u b s t a n t i v e e v i d e n c e . " 

The Board has p r e v i o u s l y h e l d t h a t a p a r t y may n o t w i t h h o l d e v i d e n c e 
t o be used f o r impeachment purposes and s u b s e q u e n t l y n o t o f f e r i t a t t h e hear
i n g . Kenneth K. K e s s e l , 39 Van N a t t a 416, 417 ( 1 9 8 7 ) ; f o r m e r OAR 438-07-015. 
Such e v i d e n c e w h i c h must be d i s c l o s e d i n c l u d e s v i d e o t a p e s . W i l l i a m E. Wood, 41 
Van N a t t a 2123 ( 1 9 8 9 ) . 

The Board may remand a case t o t h e Referee i f i t d e t e r m i n e s t h a t a 
case has been i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d eveloped. 
ORS 6 5 6 . 2 9 5 ( 5 ) . Here c l a i m a n t was n o t a l l o w e d d i s c o v e r y o f t h e v i d e o t a p e s a t 
t h e h e a r i n g i n v i o l a t i o n o f OAR 438-07-017. A c c o r d i n g l y , we remand. 

ORDER 

The Referee's o r d e r d a t e d June 5, 1989, as amended on June 20, 1989, 
and as c o r r e c t e d June 30, 1989, i s v a c a t e d and t h e case i s remanded t o t h e Ref
e r e e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . The i n s u r e r i s 
d i r e c t e d t o d i s c l o s e t h e r e q u e s t e d v i d e o t a p e t o c l a i m a n t ' s a t t o r n e y . Upon d i s 
c l o s u r e , c l a i m a n t i s t o be a l l o w e d a re a s o n a b l e t i m e t o examine t h e t a p e and t o 
d e c i d e whether he wishes t o o f f e r t h e t a p e i n t o e v i d e n c e . I f c l a i m a n t wishes t o 
o f f e r t h e t a p e i n t o e v i d e n c e , t h e t a p e s h a l l be r e c e i v e d . The Ref e r e e s h a l l 
t h e n r e c o n s i d e r t h i s case i n l i g h t o f t h e new e v i d e n c e , i f any i s o f f e r e d . I f 
c l a i m a n t chooses n o t t o o f f e r t h e t a p e i n t o e v i d e n c e , t h e R e f e r e e s h a l l proceed 
t o i s s u e a n o t h e r f i n a l , a p p e a l a b l e o r d e r . 

O c t o b e r 11. 1990 C i t e as 42 Van N a t t a 2341 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
VERNON W. MILLER, Claimant 

Own M o t i o n No. 90-0398M 
OWN MOTION ORDER 

Fr a n c e s c o n i , e t a l . , C l a i m a n t A t t o r n e y s 

The i n s u r e r has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an 
a l l e g e d w o r s e n i n g o f h i s November 15, 1981, i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s e x p i r e d May 14, 1989. The i n s u r e r has a c c e p t e d r e s p o n s i b i l 
i t y f o r t h e s u r g e r y b u t opposes r e o p e n i n g o f h i s c l a i m f o r t e m p o r a r y d i s a b i l i t y 
b e n e f i t s on t h e ground t h a t c l a i m a n t has w i t h d r a w n f r o m t h e work f o r c e . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own M o t i o n " a u t h o r i t y 
when we f i n d t h a t t h e r e i s a worsening o f a compensable i n j u r y t h a t r e q u i r e s 
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e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . I n such cases, we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y compensa
t i o n commencing f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes 
o u t p a t i e n t s u r g e r y . 

We a r e persuaded t h a t c l a i m a n t ' s compensable i n j u r y has worsened r e 
q u i r i n g s u r g e r y . I n a d d i t i o n , c l a i m a n t has s u b m i t t e d a l e t t e r f r o m h i s employer 
t h a t he has been a permanent f u l l - t i m e employee s i n c e J u l y 10, 1989. A c c o r d 
i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h t emporary d i s a b i l i t y b e n e f i t s t o 
commence May 15, 1990, t h e d a t e he was h o s p i t a l i z e d f o r s u r g e r y . The i n s u r e r 
s h a l l c o n t i n u e p a y i n g t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s u n t i l one o f t h e f o l 
l o w i n g e v e n t s f i r s t o c c u r s : ( 1 ) c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and c l a i m i s 
c l o s e d ; (2) c l a i m a n t r e t u r n s t o r e g u l a r o r m o d i f i e d work; ( 3 ) t h e a t t e n d i n g 
p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o r e g u l a r employment; o r 
(4) t h e a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o modi
f i e d work, such employment i s o f f e r e d i n w r i t i n g t o c l a i m a n t and c l a i m a n t f a i l s 
t o b e g i n such employment. F i n a l l y , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a r e a s o n 
a b l e a t t o r n e y f e e , p a y a b l e o u t o f t h e i n c r e a s e d compensation awarded by t h i s 
o r d e r . However, we cannot approve a f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a 
r e t a i n e r agreement. See OAR 438-15-010(1). Because no r e t a i n e r agreement has 
been r e c e i v e d t o d a t e , an a t t o r n e y f e e s h a l l n o t be approved. Reimbursement 
f r o m t h e Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under 
ORS 656.625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be 
c l o s e d by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 

October 1 1 , 1990 C i t e as 42 Van N a t t a 2342 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DONALD S. WINCER, Claimant 
Own M o t i o n No. 86-0406M 

OWN MOTION DETERMINATION ON REMAND 
P o z z i , e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Appeals . 
Independent Paper Stock v. Wincer, 100 Or App 625 ( 1 9 9 0 ) . The c o u r t has r e 
v e r s e d o u r o r d e r , 40 Van N a t t a 1196 (1 9 8 8 ) , t h a t g r a n t e d c l a i m a n t permanent 
t o t a l d i s a b i l i t y b e n e f i t s . I n so d o i n g , t h e c o u r t c o n c l u d e d t h a t t h e Board's 
a u t h o r i t y t o award permanent d i s a b i l i t y a f t e r January 1, 1988 ceased. 100 Or 
App a t page 629. Consequently, t h e c o u r t has remanded. 

A f t e r f u r t h e r c o n s i d e r a t i o n o f t h i s m a t t e r i n l i g h t o f t h e c o u r t ' s 
h o l d i n g , we r e a c h t h e f o l l o w i n g d e t e r m i n a t i o n . Since we a r e w i t h o u t a u t h o r i t y 
t o g r a n t permanent d i s a b i l i t y , c l a i m a n t ' s r e q u e s t f o r such an award i s d e n i e d . 
F i n a l l y , we adhere t o and r e p u b l i s h our p r i o r d e t e r m i n a t i o n w h i c h f o u n d t h a t 
c l a i m a n t was e n t i t l e d t o tem p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f r o m December 6, 
1985 t h r o u g h J a n u a r y 19, 1988. 

IT I S SO ORDERED. 



October 12, 1990 C i t e as 42 Van N a t t a 2343 (1990) 2343 

I n t h e M a t t e r o f t h e Compensation o f 
GAIL E. COLLINS, Claimant 

WCB Case No. 90-08868 
ORDER OF DISMISSAL 

Cooney, Moscato, e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has moved t h e Board f o r an o r d e r d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r Board r e v i e w o f t h e Referee's August 17, 1990 Order o f 
D i s m i s s a l on t h e grounds t h a t t h e o t h e r p a r t i e s d i d n o t t i m e l y r e c e i v e n o t i c e o f 
t h e r e q u e s t . The m o t i o n i s g r a n t e d . 

FINDINGS OF FACT 

The R e f e r e e ' s o r d e r i s s u e d August 17, 1990. On September 14, 1990, 
c l a i m a n t m a i l e d by c e r t i f i e d m a i l her r e q u e s t f o r Board r e v i e w o f t h e Referee's 
o r d e r . The r e q u e s t d i d n o t i n d i c a t e t h a t c o p i e s had been p r o v i d e d t o t h e 
p a r t i e s . 

On September 19, 1990, t h e Board m a i l e d a co m p u t e r - g e n e r a t e d l e t t e r t o t h e 
p a r t i e s , a c k n o w l e d g i n g c l a i m a n t ' s r e q u e s t f o r Board r e v i e w . That acknowledgment 
was r e c e i v e d by t h e s e l f - i n s u r e d employer's c o u n s e l on September 20, 1990. 
R e c e i p t o f t h a t acknowledgment c o n s t i t u t e s t h e o t h e r p a r t i e s ' f i r s t n o t i c e o f 
t h e r e q u e s t f o r r e v i e w . 

ULTIMATE FINDINGS 

C l a i m a n t ' s r e q u e s t f o r r e v i e w was r e c e i v e d by t h e Board w i t h i n 30 days o f 
t h e R e f e r e e ' s o r d e r . However, t h e o t h e r - p a r t i e s t o t h e p r o c e e d i n g d i d n o t r e 
c e i v e n o t i c e o f t h e r e q u e s t w i t h i n 30 days o f t h e Referee's o r d e r . 

CONCLUSIONS OF LAW 

A Re f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on whic h 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.298(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). Compliance w i t h ORS 656.295 
r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r r e v i e w be m a i l e d o r a c t u a l 
n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . Argonaut I n s u r a n c e Co. v. K i n g , 
63 Or App 847, 852 (1 9 8 3 ) . 

Here, t h e 3 0 t h day a f t e r t h e Referee's August 17, 1990 o r d e r was September 
16, 1990, a Sunday; t h e r e f o r e , t h e l a s t day t o f i l e a r e q u e s t f o r r e v i e w was 
Monday, September 17, 1990. ORS 174.120. C l a i m a n t ' s r e q u e s t was f i l e d Septem
b e r 14, 1990, t h e d a t e her r e q u e s t was m a i l e d by c e r t i f i e d m a i l . See ORS 438-
0 5 - 0 4 6 ( 1 ) ( b ) . Consequently, c l a i m a n t ' s r e q u e s t was t i m e l y f i l e d w i t h t h e Board. 

However, t h e r e c o r d f a i l s t o e s t a b l i s h t h a t a l l p a r t i e s t o t h e p r o c e e d i n g 
b e f o r e t h e Referee were e i t h e r p r o v i d e d w i t h a copy, o r r e c e i v e d a c t u a l know
l e d g e , o f c l a i m a n t ' s r e q u e s t f o r r e v i e w w i t h i n t h e s t a t u t o r y 30-day p e r i o d . I n 
s t e a d , p u r s u a n t t o t h e a f f i d a v i t from t h e s e l f - i n s u r e d employer's c o u n s e l , t h e i r 
f i r s t n o t i c e o f c l a i m a n t ' s r e q u e s t o c c u r r e d on September 20, 1990, when c o u n s e l 
r e c e i v e d a copy o f t h e Board's September 19, 1990 co m p u t e r - g e n e r a t e d l e t t e r . 
Under such c i r c u m s t a n c e s , we conclude t h a t n o t i c e o f c l a i m a n t ' s r e q u e s t was n o t 
r e c e i v e d w i t h i n 30 days o f t h e Referee's August 17, 1990 o r d e r . C o n s e q u e n t l y , 
we l a c k j u r i s d i c t i o n t o c o n s i d e r her r e q u e s t f o r r e v i e w . ORS 6 5 6 . 2 8 9 ( 3 ) ; 
6 5 6 . 2 9 5 ( 2 ) ; Argonaut I n s u r a n c e Co. v. Kin g , supra. 
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We a r e m i n d f u l t h a t c l a i m a n t has r e q u e s t e d r e v i e w w i t h o u t b e n e f i t o f l e g a l 
r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t an u n r e p r e s e n t e d p a r t y i s n o t e x p e c t e d 
t o be f a m i l i a r w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f t h e Workers' 
Compensation Law. However, i n s t r u c t i o n s f o r r e q u e s t i n g r e v i e w were c l e a r l y 
s t a t e d i n t h e Refer e e ' s o r d e r . Moreover, we are n o t f r e e t o r e l a x a j u r i s d i c 
t i o n a l r e q u i r e m e n t , p a r t i c u l a r l y i n view o f Argonaut I n s u r a n c e Co. v. K i n g , 
s u p r a . See A l f r e d F. P u g l i s i , 39 Van N a t t a 310 ( 1 9 8 7 ) ; J u l i o P. Lopez, 38 Van 
N a t t a 862 ( 1 9 8 6 ) . 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 

October 12, 1990 C i t e as 42 Van N a t t a 2344 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GREGORY D. MARSHALL, Claimant 

WCB Case No. 88-18154 
ORDER ON RECONSIDERATION 

F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

On o u r own m o t i o n , we r e c o n s i d e r our September 19, 1990 Order on 
Review. We t a k e t h i s a c t i o n t o c l a r i f y t h e r e a s o n i n g s u p p o r t i n g o u r c o n c l u s i o n 
t h a t c l a i m a n t has f a i l e d t o prove by c l e a r and c o n v i n c i n g e v i d e n c e t h a t he i s 
e n t i t l e d t o a g r e a t e r award o f d i s a b i l i t y t h a n i n d i c a t e d by t h e " s t a n d a r d s . " 
See f o r m e r ORS 656.283(7) and 656.295(5). 

I n p a r t i c u l a r , we n o t e our language t o t h e e f f e c t t h a t c l a i m a n t ' s 
r e s i d u a l f u n c t i o n a l c a p a c i t y r e s t r i c t i o n s "were a l r e a d y r a t e d and t h u s do n o t , 
i n and o f t h e m s e l v e s , c o n s t i t u t e c l e a r and c o n v i n c i n g e v i d e n c e o f a d d i t i o n a l 
i m p a i r m e n t " i n excess o f t h a t i n d i c a t e d by t h e s t a n d a r d s . On r e c o n s i d e r a t i o n , 
we w i s h t o emphasize t h a t a c l a i m a n t i s n o t l i m i t e d t o any s p e c i f i c e v i d e n c e f o r 
purposes o f p r o v i n g e n t i t l e m e n t t o permanent d i s a b i l i t y i n excess o f t h a t i n d i 
c a t e d by t h e s t a n d a r d s . C l a i m a n t ' s burden i n t h i s r e g a r d i s t o p r o v e c l e a r l y 
and c o n v i n c i n g l y by whatever e v i d e n c e i s adduced t h a t h i s o r her d i s a b i l i t y 
exceeds t h a t i n d i c a t e d under t h e s t a n d a r d s . Such e v i d e n c e may, o r may n o t , 
i n v o l v e one o r more o f t h e f a c t o r s addressed by t h e s t a n d a r d s . Here, we con
t i n u e t o h o l d t h a t c l a i m a n t has f a i l e d t o s u s t a i n t h a t burden. 

A c c o r d i n g l y , o ur September 19, 1990 Order on Review i s w i t h d r a w n . On 
r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r o r d e r i n 
i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n fr o m t h e d a t e o f t h i s 
o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BARTOLO RODRIGUEZ, Claimant 

WCB Case No. CO-00067 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Robert J. G u a r r a s i , C l a i m a n t A t t o r n e y 
C a r o l T a a f f e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and Ho w e l l . 

On September 7, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' 
c l a i m d i s p o s i t i o n agreement i n t h e a b ove-captioned m a t t e r . P u r s u a n t t o t h a t 
agreement, i n c o n s i d e r a t i o n o f t h e payment o f $25,000 by t h e SAIF C o r p o r a t i o n , 
c l a i m a n t agrees t o r e l e a s e h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . 

We g e n e r a l l y d e c l i n e t o acknowledge a c l a i m d i s p o s i t i o n agreement 
w h i c h does n o t meet t h e p r e r e q u i s i t e s s e t f o r t h i n ORS 656.236 and t h e D i r e c 
t o r ' s r u l e . L o u i s R. Anaya, 42 Van N a t t a 1843 (1 9 9 0 ) . A l t h o u g h we acknowledged 
t h i s agreement, upon f u r t h e r c o n s i d e r a t i o n , we f i n d t h a t i t does n o t comply w i t h 
t h e n e c e s s a r y p r e r e q u i s i t e s . T h e r e f o r e , we w i t h d r a w our acknowledgement, r e f u s e 
t o approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . 

A c c o r d i n g t o t h e terms o f t h e c l a i m d i s p o s i t i o n agreement, SAIF f u r 
n i s h e d c l a i m a n t , who i s u nable t o read o r u n d e r s t a n d E n g l i s h , w i t h a Spanish 
t r a n s l a t i o n o f t h e agreement and n o t i c e o f r i g h t s i n c o m p l i a n c e w i t h OAR 436-60-
1 4 5 ( 3 ) . The t r a n s l a t i o n i s a t t a c h e d t o t h e agreement as " E x h i b i t A" a l o n g w i t h 
a t r a n s l a t o r ' s a f f i d a v i t s w e aring t o i t s accuracy. C l a i m a n t e v i d e n t l y r e l i e d on 
t h e t r a n s l a t i o n i n c o n s t r u i n g t h e meaning and e f f e c t o f t h e agreement b e f o r e 
s i g n i n g i t . Y e t , on page t h r e e o f t h e agreement, i t p r o v i d e s t h a t " E x h i b i t A 
does n o t c o n s t i t u t e a p a r t o f t h e t e x t o f t h e agreement between t h e p a r t i e s and, 
i f t h e r e i s a d i s p u t e as t o t h e meaning o f t h e s t i p u l a t i o n , E x h i b i t A s h a l l n o t 
be c o n s i d e r e d i n r e s o l v i n g t h a t d i s p u t e . " 

ORS 656.236(1) p e r m i t s p a r t i e s t o d i s p o s e o f any o r a l l m a t t e r s r e 
g a r d i n g a c l a i m , e x c e p t f o r m e d i c a l s e r v i c e s , " s u b j e c t t o such t e r m s and c o n d i 
t i o n s as t h e d i r e c t o r [ o f t h e Department o f I n s u r a n c e and F i n a n c e ] may p r e 
s c r i b e . " C o r r e s p o n d i n g l y , our r u l e s r e q u i r e t h a t a c l a i m d i s p o s i t i o n agreement 
c o n t a i n t h e t e r m s , c o n d i t i o n s , and i n f o r m a t i o n as p r e s c r i b e d by t h e D i r e c t o r 
p u r s u a n t t o OAR 436-60-145. See OAR 4 3 8 - 0 9 - 0 2 0 ( 2 ) ( a ) . An agreement w h i c h l a c k s 
t h o s e p r e r e q u i s i t e s must be r e t u r n e d t o t h e d r a f t e r . 4 3 8 - 0 9 - 0 2 0 ( 3 ) . A t t h e 
t i m e t h e Board acknowledged t h i s agreement, t h e D i r e c t o r r e q u i r e d t h e f o l l o w i n g 
t e r m s , c o n d i t i o n s and i n f o r m a t i o n : (1) a complete i d e n t i t y o f t h e w o r k e r ; (2) a 
s p e c i f i c i d e n t i f i c a t i o n o f a l l b e n e f i t s , r i g h t s and o b l i g a t i o n s w h i c h a r e d i s 
posed and r e l e a s e d under t h e agreement; (3) t h e amount o f c o n s i d e r a t i o n t o be 
p a i d t h e c l a i m a n t ; and (4) t h a t t h e worker was p r o v i d e d t h e n o t i c e c o n t a i n i n g 
a l l o f t h e a p p r o p r i a t e i n f o r m a t i o n about c l a i m s d i s p o s i t i o n . See f o r m e r 
OAR 436-60- 1 4 5 ( 6 ) . 

I m p l i c i t i n t h e above r e q u i r e m e n t s i s t h a t t h e c l a i m a n t must under
s t a n d t h e t e r m s , c o n d i t i o n s and i n f o r m a t i o n c o n t a i n e d i n t h e agreement. Indeed, 
t h e D i r e c t o r ' s r u l e s p r o v i d e t h a t , i f t h e c l a i m a n t does n o t r e a d o r comprehend 
E n g l i s h , t h e i n s u r e r must p r o v i d e t h e a f o r e m e n t i o n e d n o t i c e i n a manner w h i c h 
e n s u r e s t h e c l a i m a n t u n d e r s t a n d s t h e meaning o f a c l a i m d i s p o s i t i o n . See 
OAR 436-60- 1 4 5 ( 3 ) . Though not e x p r e s s l y s t a t e d , i t f o l l o w s t h a t t h e t e r m s , 
c o n d i t i o n s and i n f o r m a t i o n i n t h e agreement must a l s o be p r o v i d e d i n a manner 
w h i c h e n s u r e s t h a t t h e c l a i m a n t understands them. 

Here, because c l a i m a n t does not u n d e r s t a n d E n g l i s h , t h e Spanish t r a n s 
l a t i o n i s n e c e s s a r y t o and, i n f a c t , embodies c l a i m a n t ' s u n d e r s t a n d i n g o f t h i s 
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c l a i m d i s p o s i t i o n . W i t h o u t i t , we cannot be c e r t a i n t h a t t h e t e r m s and c o n d i 
t i o n s c o n t a i n e d i n t h e E n g l i s h - w r i t t e n agreement are t h e same t o w h i c h c l a i m a n t 
has a s s e n t e d . To ensure t h a t t h e y a r e t h e same, t h e t r a n s l a t i o n must c o n s t i t u t e 
a p a r t o f t h e t e x t o f t h e agreement and be c o n s i d e r e d i n any d i s p u t e as t o i t s 
meaning and e f f e c t . By a t t e m p t i n g t o ex c l u d e t h e t r a n s l a t i o n , t h e p a r t i e s have 
f a i l e d t o comply w i t h ORS 656.236 and OAR 436-60-145. We c o n c l u d e , t h e r e f o r e , 
t h a t t h e p r o p o s e d d i s p o s i t i o n s h o u l d n o t have been acknowledged as s u b m i t t e d . 
See L o u i s R. Anaya, supra. 

F o l l o w i n g o u r s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g 
t o c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 

October 12, 1990 C i t e as 42 Van N a t t a 2346 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HENRY L. SZWEBLIK, Claimant 

WCB Case No. 89-02552 
ORDER DENYING RECONSIDERATION 

Ch a r l e s S. R o b i n o w i t z , C l a i m a n t A t t o r n e y 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our September 18, 1990 Order on 
R e c o n s i d e r a t i o n t h a t d e n i e d h i s r e q u e s t f o r an a t t o r n e y f e e f o r s u c c e s s f u l l y 
d e f e n d i n g t h e R e f e r e e ' s o r d e r which assessed a p e n a l t y and a t t o r n e y f e e f o r 
u n r e a s o n a b l e c l a i m p r o c e s s i n g . Claimant concedes t h a t t h e h o l d i n g o f Saxton v. 
SAIF, 80 Or App 631 ( 1 9 8 6 ) , as w e l l as our p r e v i o u s o r d e r w h i c h r e l i e d on 
Dotson v. Bohemia, I n c . , 80 Or App 261 (1 9 8 6 ) , do n o t s u p p o r t an a t t o r n e y f e e 
award f o r such s e r v i c e s under ORS 656.382(2). Yet, c o n t e n d i n g t h a t he i s a l s o 
e n t i t l e d t o an a t t o r n e y f e e award under former ORS 656.262(10), c l a i m a n t seeks 
f u r t h e r c o n s i d e r a t i o n . 

T h i s case i s c u r r e n t l y pending r e v i e w b e f o r e t h e C o u r t o f Appeals p u r 
suant t o t h e SAIF C o r p o r a t i o n ' s p e t i t i o n f o r r e v i e w . D e s p i t e such c i r c u m 
s t a n c e s , we r e t a i n a u t h o r i t y t o r e c o n s i d e r our September 18, 1990 d e c i s i o n . 
SAIF v. F i s h e r , 100 Or App 288 (1 9 9 0 ) . However, we d e c l i n e t o e x e r c i s e t h a t 
a u t h o r i t y i n t h i s case. 

We r e a c h such a c o n c l u s i o n p r i m a r i l y because t h e a t t o r n e y f e e awarded 
under f o r m e r ORS 656.262(10) f o r SAIF's unreasonable conduct was assessed by t h e 
R e f e r e e . Our o r d e r m e r e l y a f f i r m e d t h a t assessment. Had c l a i m a n t c h a l l e n g e d 
t h e amount o f t h e Referee's p e n a l t y and/or a t t o r n e y f e e assessment and assuming 
t h e r e c o r d s u p p o r t e d a more s u b s t a n t i a l award, we c o u l d have m o d i f i e d t h e Ref
eree ' s award under f o r m e r ORS 656.262(10). Yet, t h o s e c i r c u m s t a n c e s d i d n o t 
a r i s e . I n s t e a d , c l a i m a n t s u c c e s s f u l l y sought a f f i r m a t i o n o f t h e R e f e r e e ' s 
p e n a l t y and a t t o r n e y f e e assessment. Thus, our a u t h o r i t y t o award a t t o r n e y f e e s 
f o r such e f f o r t s i s s u b j e c t t o ORS 656.382(2), w h i c h has been i n t e r p r e t e d n o t t o 
p r o v i d e f o r such an award f o r d e f e n d i n g a Referee's assessment o f p e n a l t i e s 
and/or a t t o r n e y f e e s . See Saxton v. SAIF, supra; Dotson v. Bohemia, I n c . , 
sup r a . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . We adhere 
t o o u r September 18, 1990 o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BRUCE W. HAMILTON, Ap p l i c a n t 

WCB Case No. CV-90001 
FINDINGS OF FACT, CONCLUSIONS AND FINAL ORDER (CRIME VICTIM ACT) 

Thomas Ewing, A s s i s t a n t A t t o r n e y G e n e r al 

P u r s u a n t t o n o t i c e , a h e a r i n g was conducted and c o n c l u d e d by K a t h r y n A. 
Pol a n d , s p e c i a l h e a r i n g s o f f i c e r , on F r i d a y , August 24, 1990, a t Klamath F a l l s , 
Oregon. A p p l i c a n t , Bruce W. H a m i l t o n , was p r e s e n t and was n o t r e p r e s e n t e d by 
c o u n s e l . The Department o f J u s t i c e Crime V i c t i m s ' Compensation Program 
("Department") was r e p r e s e n t e d by Thomas Ewing, A s s i s t a n t A t t o r n e y G e n e r a l . The 
c o u r t r e p o r t e r was Mary Lynn C r e b b i n . The r e c o r d was c l o s e d August 24, 1990. 

A p p l i c a n t has r e q u e s t e d r e v i e w by t h e Workers' Compensation Board o f t h e 
Department's F i n d i n g s o f F a c t , C o n c l u s i o n s and Order on R e c o n s i d e r a t i o n d a t e d 
March 5, 1990. By i t s o r d e r , t h e Department d e n i e d a p p l i c a n t ' s c l a i m f o r com
p e n s a t i o n f i l e d p u r s u a n t t o t h e Compensation o f Crime V i c t i m s A c t ( A c t ) . 
ORS 147.005 t o 147.365. The Department based i t s d e n i a l on t h e a p p l i c a n t ' s 
f a i l u r e t o meet t h e e l i g i b i l i t y r e q u i r e m e n t s o f ORS 147 . 0 1 5 ( 5 ) . A t h e a r i n g , t h e 
Department a l s o argued t h a t a p p l i c a n t ' s i n j u r y was n o t t h e r e s u l t o f a compens
a b l e c r i m e w i t h i n t h e meaning o f t h e A c t . 

ISSUES 

Was a p p l i c a n t ' s i n j u r y s u b s t a n t i a l l y a t t r i b u t a b l e t o t h e w r o n g f u l a c t o f 
t h e v i c t i m o r s u b s t a n t i a l p r o v o c a t i o n o f t h e a s s a i l a n t o f t h e v i c t i m ? 

Was a p p l i c a n t t h e v i c t i m o f a compensable c r i m e under t h e A c t , d e f i n e d as 
an i n t e n t i o n a l , knowing o r r e c k l e s s a c t t h a t r e s u l t e d i n s e r i o u s b o d i l y i n j u r y 
and w h i c h , i f c ommitted by a person o f f u l l l e g a l c a p a c i t y , w o u ld be p u n i s h a b l e 
as a c r i m e i n t h i s s t a t e ? 

EVIDENTIARY RULING 

A t h e a r i n g , c o u n s e l f o r t h e Department o f f e r e d i n t o e v i d e n c e h i s o r a l 
r e c i t a t i o n o f a p p l i c a n t ' s p r i o r c r i m i n a l r e c o r d , i n c l u d i n g a c o n v i c t i o n f o r 
f e l o n y a s s a u l t i n 1977, a s h o p l i f t i n g c o n v i c t i o n i n 1974, and a r r e s t s f o r b r a w l 
i n g and c r i m i n a l t r e s p a s s f o r which no charges were f i l e d . Counsel o f f e r e d t h i s 
e v i d e n c e as p r o o f t h a t a p p l i c a n t had t h e m o t i v e , o p p o r t u n i t y and i n t e n t t o do 
b o d i l y harm t o t h e a l l e g e d a s s a i l a n t , Mr. B a i l e y . I n t h e a l t e r n a t i v e , c o u n s e l 
o f f e r e d t h i s e v i d e n c e o f a p p l i c a n t ' s p r i o r r e c o r d as p r o o f t h a t h i s t e s t i m o n y 
was n o t t r u t h f u l . An immediate r u l i n g on t h i s m a t t e r was w i t h h e l d , p e n d i n g t h e 
i s s u a n c e o f t h i s o r d e r . 

The Board l a c k s a u t h o r i t y t o admit documentary e v i d e n c e a t a h e a r i n g t h a t 
has n o t p r e v i o u s l y been c o n s i d e r e d by t h e Department. See ORS 1 4 7 . 1 5 5 ( 5 ) ; OAR 
438-82- 0 4 0 ( 3 ) . A p p l i c a n t ' s p r i o r c o n v i c t i o n and a r r e s t r e c o r d was n o t c o n s i d 
e r e d by t h e Department i n r e a c h i n g i t s d e c i s i o n . 

Counsel f o r t h e Department argued a t h e a r i n g t h a t a p p l i c a n t ' s p r i o r r e c o r d 
can be c o n s i d e r e d by t h e Board because i t was r e c i t e d o r a l l y a t h e a r i n g , and n o t 
o f f e r e d as a w r i t t e n e x h i b i t . I d i s a g r e e . The f a c t t h e r e c o r d was p r e s e n t e d 
o r a l l y does n o t a l t e r i t s c h a r a c t e r as documentary e v i d e n c e . A c c o r d i n g l y , 
a p p l i c a n t ' s p r i o r r e c o r d w i l l n o t be c o n s i d e r e d i n d e t e r m i n i n g w hether he had 
m o t i v e , o p p o r t u n i t y o r i n t e n t t o do Mr. B a i l e y b o d i l y harm. 

However, t h e p r o h i b i t i o n a g a i n s t a d m i s s i o n o f new documentary e v i d e n c e a t 
h e a r i n g does n o t e x t e n d t o t h e Department's use o f a p p l i c a n t ' s p r i o r r e c o r d as 
p r o o f t h a t a p p l i c a n t d i d n o t t e s t i f y i n a t r u t h f u l manner. I , t h e r e f o r e , con
s i d e r a p p l i c a n t ' s p r i o r r e c o r d f o r t h i s l i m i t e d purpose. 
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FINDINGS OF FACT 

At a p p r o x i m a t e l y 2:30 a.m. on A p r i l 2, 1989, a p p l i c a n t and a companion, 
Paul E. P a d g e t t , were t r a v e l l i n g on a p p l i c a n t ' s m o t o r c y c l e , southbound on 
Washburn Way, Klamath F a l l s , Oregon. Washburn Way i s an a s p h a l t r o a d r u n n i n g 
n o r t h and s o u t h . A p p l i c a n t and Mr. Padgett were en r o u t e t o Mr. P a d g e t t ' s home. 
Both had been d r i n k i n g , and a p p l i c a n t was i n t o x i c a t e d . The m o t o r c y c l e r a n o u t 
o f gas and a p p l i c a n t pushed i t o n t o t h e g r a v e l s h o u l d e r o f Washburn Way, i n 
f r o n t o f Sway Tamer M a n u f a c t u r i n g Company (Sway Tamer), l o c a t e d a t 5215 Washburn 
Way. 

Sway Tamer i s l o c a t e d on t h e e a s t s i d e o f Washburn Way. A g r a v e l d r i v e w a y 
f r o m t h e Sway Tamer p r o p e r t y i n t e r s e c t s t h e e a s t s i d e o f Washburn Way. The 
a l l e g e d a s s a i l a n t , Mr. B a i l e y , o p e r a t e s Sway Tamer, and he and h i s i n v a l i d w i f e 
l i v e i n a t r a i l e r home on t h e p r o p e r t y . The t r a i l e r home i s accessed by t h e 
g r a v e l d r i v e w a y i n t e r s e c t i n g w i t h t h e e a s t s i d e o f Washburn Way. S e v e r a l p i e c e s 
o f heavy equipment used i n t h e Sway Tamer b u s i n e s s a r e p a r k e d i n t h e y a r d and 
d r i v e w a y i n f r o n t o f t h e t r a i l e r home. 

A f t e r r u n n i n g o u t o f gas, a p p l i c a n t and Mr. P a d g e t t e n t e r e d t h e Sway Tamer 
p r o p e r t y and searched a t r a s h can f o r a s e c t i o n o f r u b b e r hose t o use t o s i p h o n 
gas. A dog a t t h e t r a i l e r home began t o b a r k , awakening Mr. B a i l e y . He l o o k e d 
o u t o f t h e t r a i l e r window and saw a p p l i c a n t and Mr. P a d g e t t near t h e equipment 
p a r k e d i n f r o n t o f t h e t r a i l e r . Mr. B a i l e y r e p o r t e d a b u r g l a r y i n p r o g r e s s t o 
t h e Oregon S t a t e P o l i c e , and t h e n went o u t s i d e t h e t r a i l e r c a r r y i n g a l o a d e d 22-
250 c a l i b e r r i f l e . 

Mr. B a i l e y c o n f r o n t e d a p p l i c a n t and Mr. Padgett i n t h e d r i v e w a y i n f r o n t 
o f t h e t r a i l e r . Mr. B a i l e y t o l d a p p l i c a n t and Mr. P a d g e t t t o p u t t h e i r hands i n 
t h e a i r . A p p l i c a n t asked Mr. B a i l e y i f he c o u l d buy some g a s o l i n e . Mr. B a i l e y 
responded t h a t he had no g a s o l i n e f o r s a l e . Mr. B a i l e y and a p p l i c a n t t h e n 
e n t e r e d i n t o a somewhat hea t e d v e r b a l exchange, and Mr. B a i l e y o r d e r e d a p p l i c a n t 
and Mr. P a d g e t t o f f t h e p r o p e r t y . 

A p p l i c a n t and P a d g e t t t u r n e d around and walked back down t h e d r i v e w a y t o 
t h e m o t o r c y c l e . Mr. B a i l e y f o l l o w e d w i t h t h e r i f l e . A t t h e edge o f Washburn 
Way, a p p l i c a n t t u r n e d back and r a p i d l y approached Mr. B a i l e y . A p p l i c a n t ' s r i g h t 
hand was b e h i n d h i s back, and t h e l i g h t i n g i n t h i s a r e a was p o o r . Mr. B a i l e y 
t h o u g h t a p p l i c a n t was c a r r y i n g a gun o r a k n i f e i n h i s r i g h t hand. Mr. B a i l e y 
f i r e d one s h o t a t a p p l i c a n t ' s r i g h t hand when a p p l i c a n t was r o u g h l y 6 t o 8 f e e t 
f r o m Mr. B a i l e y . When t h e s h o t was f i r e d , a p p l i c a n t was i n s i d e t h e Sway Tamer 
p r o p e r t y l i n e . 

The s h o t r i p p e d t h e f r o n t o f a p p l i c a n t ' s j a c k e t and s t r u c k h i s r i g h t hand, 
f r a c t u r i n g t h e thumb. A f t e r t h e shot was f i r e d , a p p l i c a n t moved back t o w a r d 
Washburn Way, and he and Mr. Padgett p l a c e d themselves b e h i n d t h e m o t o r c y c l e . 
Mr. B a i l e y r e t u r n e d t o t h e t r a i l e r home, r e p o r t e d t h e s h o o t i n g t o t h e p o l i c e , 
and u n l o a d e d h i s r i f l e . A p p l i c a n t was t a k e n t o t h e h o s p i t a l and s u r g i c a l r e p a i r 
o f h i s thumb was p e r f o r m e d on f o u r s e p a r a t e o c c a s i o n s . 

A s s a u l t c harges were i n i t i a l l y b r o u g h t a g a i n s t Mr. B a i l e y . Two g r a n d j u r y 
p r o c e e d i n g s were h e l d , and a l l charges were dropped. 

CONCLUSIONS OF LAW AND OPINION 

The s t a n d a r d o f r e v i e w f o r cases appealed t o t h e Board under t h e A c t i s de 
novo upon t h e e n t i r e r e c o r d . ORS 147.155(5); OAR 438-82-030(1). A p p l i c a n t i s 
e n t i t l e d t o an award under t h e Act i f , among o t h e r r e q u i r e m e n t s , h i s i n j u r y "was 
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n o t s u b s t a n t i a l l y a t t r i b u t a b l e t o t h e w r o n g f u l a c t o f t h e v i c t i m o r s u b s t a n t i a l 
p r o v o c a t i o n o f t h e a s s a i l a n t o f t h e v i c t i m . " See ORS 1 4 7 . 0 1 5 ( 5 ) . 

A p p l i c a n t t e s t i f i e d t h a t he had no i n t e n t i o n o f harming Mr. B a i l e y and was 
o n l y i n t e r e s t e d i n p u r c h a s i n g gas. He f u r t h e r t e s t i f i e d t h a t t h e r e was no 
v e r b a l c o n f r o n t a t i o n between h i m s e l f and Mr. B a i l e y p r i o r t o t h e s h o o t i n g , and 
t h a t he was s t a n d i n g by h i s m o t o r c y c l e , o u t s i d e o f t h e Sway Tamer p r o p e r t y l i n e , 
p r e p a r i n g t o push t h e m o t o r c y c l e on down t h e r o a d when he was s h o t . A p p l i c a n t 
c o n t e n d s he d i d n o t h i n g t o cause Mr. B a i l e y t o shoot him. 

I am n o t c o n v i n c e d t h a t a p p l i c a n t a c t u a l l y i n t e n d e d t o do Mr. B a i l e y 
b o d i l y harm. However, I am persuaded t h a t , as a r e s u l t o f a p p l i c a n t ' s a c t i o n s , 
Mr. B a i l e y r e a s o n a b l y b e l i e v e d h i m s e l f t o be i n danger. A c c o r d i n g l y , I conclude 
t h a t a p p l i c a n t d i d s u b s t a n t i a l l y provoke t h e s h o o t i n g . 

I n r e a c h i n g t h i s d e c i s i o n , I r e l y on Mr. B a i l e y ' s s t a t e m e n t t o p o l i c e and 
h i s t e s t i m o n y a t h e a r i n g . I n p a r t i c u l a r , Mr. B a i l e y s t a t e d t h a t he b e l i e v e d 
a p p l i c a n t and Mr. P adgett were i n t h e process o f c o m m i t t i n g a b u r g l a r y ; t h a t 
a p p l i c a n t argued w i t h Mr. B a i l e y when t h e l a t t e r r e f u s e d t o s e l l a p p l i c a n t gas; 
t h a t i m m e d i a t e l y p r i o r t o t h e s h o o t i n g , a p p l i c a n t had t u r n e d f r o m t h e m o t o r c y c l e 
and r a p i d l y approached Mr. B a i l e y , w i t h a p p l i c a n t ' s r i g h t hand b e h i n d h i s back; 
t h a t t h e l i g h t i n g was bad and Mr. B a i l e y b e l i e v e d a p p l i c a n t had a weapon i n h i s 
r i g h t hand; t h a t Mr. B a i l e y d i d n o t f i r e a t a p p l i c a n t u n t i l he was 4 t o 5 paces 
i n f r o n t o f Mr. B a i l e y ; and t h a t Mr. B a i l e y f i r e d because he f e l t i n danger o f 
b o d i l y harm, and was concerned about t h e s a f e t y o f h i s i n v a l i d w i f e who l i v e d 
w i t h him i n t h e t r a i l e r home. 

I r e l y on Mr. B a i l e y ' s t e s t i m o n y f o r t h e f o l l o w i n g r e a s o n s . Mr. B a i l e y 
has c o n s i s t e n t l y t o l d t h e same s t o r y r e g a r d i n g t h e e v e n t s s u r r o u n d i n g t h e s h o o t 
i n g . He t e s t i f i e d i n a s t r a i g h t f o r w a r d and c r e d i b l e manner. S t a t e P o l i c e 
r e c o r d s c o r r o b o r a t e Mr. B a i l e y ' s r e p o r t o f a b u r g l a r y i n p r o g r e s s and s u b s t a n t i 
a t e h i s s t a t e m e n t t h a t he b e l i e v e d a p p l i c a n t was on t h e p r e m i s e s f o r a c r i m i n a l 
p u r p o s e . The f a c t Mr. B a i l e y shot a p p l i c a n t i n t h e r i g h t hand i s c o n s i s t e n t 
w i t h Mr. B a i l e y ' s s t a t e m e n t t h a t he b e l i e v e d a p p l i c a n t was c a r r y i n g a weapon i n 
t h a t hand. 

F u r t h e r , t h e i n v e s t i g a t i n g o f f i c e r r e p o r t e d t h a t a p p l i c a n t was i n t o x i c a t e d 
when t h e o f f i c e r a r r i v e d on t h e scene a t a p p r o x i m a t e l y 3:26 a.m., s h o r t l y a f t e r 
t h e s h o o t i n g . I am persuaded t h a t a p p l i c a n t ' s memory o f t h e e v e n t s s u r r o u n d i n g 
t h e s h o o t i n g was c l o u d e d because he was i n t o x i c a t e d . A l s o , a p p l i c a n t d i d n o t 
i n i t i a l l y t e l l t h e t r u t h a t h e a r i n g r e g a r d i n g h i s p r i o r c o n v i c t i o n and a r r e s t 
r e c o r d . He i n i t i a l l y d e n i e d any p r i o r i n v o l v e m e n t w i t h t h e p o l i c e ; i t was o n l y 
a f t e r c o u n s e l f o r t h e Department r e c i t e d a p p l i c a n t ' s p r i o r r e c o r d t h a t he a d m i t 
t e d t h e c o n v i c t i o n s and a r r e s t s had o c c u r r e d . 

I n a d d i t i o n , t h e s t a t e m e n t g i v e n by Mr. P adgett s h o r t l y a f t e r t h e s h o o t i n g 
s u p p o r t s Mr. B a i l e y ' s v e r s i o n o f e v e n t s , r a t h e r t h a n a p p l i c a n t ' s . I n p a r t i c u 
l a r , Mr. P a d g e t t s t a t e d t h a t a p p l i c a n t and Mr. B a i l e y engaged i n a v e r b a l con
f r o n t a t i o n ; t h a t a p p l i c a n t had t u r n e d back t o w a r d Mr. B a i l e y and was w i t h i n 6 
f e e t o f him when a p p l i c a n t was s h o t . 

F i n a l l y , Mr. B a i l e y ' s t e s t i m o n y i s c o n s i s t e n t w i t h p h y s i c a l e v i d e n c e docu
mented i n t h e p o l i c e r e c o r d s . The i n v e s t i g a t i n g o f f i c e r r e t r i e v e d a 22-250 
c a r t r i d g e l y i n g i n t h e Sway Tamer d r i v e w a y , a t a p o i n t 16 f e e t e a s t o f t h e 
e a s t e r n edge o f t h e g r a v e l s h o u l d e r a l o n g Washburn Way. Mr. P a d g e t t and Mr. 
B a i l e y b o t h s t a t e d t h a t a p p l i c a n t was 6 t o 8 f e e t from Mr. B a i l e y when he was 
s h o t . T h e r e f o r e , i t f o l l o w s t h a t a p p l i c a n t was r o u g h l y 10 f e e t i n t o t h e Sway 
Tamer d r i v e w a y when he was s h o t , n o t on Washburn Way as a p p l i c a n t t e s t i f i e d . 
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For t h e s e reasons, I accept Mr. B a i l e y ' s account o f e v e n t s p r e c e d i n g t h e 
s h o o t i n g i n c i d e n t on t h e morning o f A p r i l 2, 1989. I n summary, I am persuaded 
t h a t a p p l i c a n t was on t h e p r o p e r t y o f Sway Tamer a t t h e t i m e o f t h e s h o o t i n g , 
and was moving r a p i d l y t o w a r d Mr. B a i l e y w i t h h i s r i g h t hand b e h i n d h i s body; 
t h a t t h e l i g h t i n g i n t h e area was poor; t h a t Mr. B a i l e y s h o t a t a p p l i c a n t ' s 
r i g h t hand when a p p l i c a n t was r o u g h l y 6 f e e t from Mr. B a i l e y ; and t h a t Mr. 
B a i l e y d i d so because he f e a r e d f o r h i s p e r s o n a l s a f e t y and t h a t o f h i s i n v a l i d 
w i f e . I am f u r t h e r persuaded t h a t a p p l i c a n t ' s a c t i o n s s u b s t a n t i a l l y p r o v o k e d 
Mr. B a i l e y t o f i r e t h e s h o t . Consequently, I conclu d e t h a t a p p l i c a n t i s n o t 
e n t i t l e d t o an award under t h e A c t . See ORS 147.015(5) 

As I have d e t e r m i n e d a p p l i c a n t has not met t h e r e q u i r e m e n t o f ORS 
14 7 . 0 1 5 ( 5 ) , t h e r e i s no need t o address t h e Department's a l t e r n a t i v e t h e o r y t h a t 
a p p l i c a n t was n o t a v i c t i m o f a compensable c r i m e under t h e A c t . 

ORDER 

I recommend t h a t t h e F i n d i n g s o f F a c t , C o n c l u s i o n s and Order on Recons i d 
e r a t i o n o f t h e Department o f J u s t i c e Crime V i c t i m s ' Compensation Program, d a t e d 
March 5, 1990, be a f f i r m e d . 

October 9, 1990 C i t e as 42 Van N a t t a 2350 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SHEILA A. DAVISON, Claimant 

WCB Case No. 89-06787 
ORDER ON REVIEW 

G a t t i , e t a l . , C laimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Brazeau's o r d e r 
w h i c h : (1) awarded 6 p e r c e n t (19.2 degrees) unscheduled permanent d i s a b i l i t y 
f o r a back i n j u r y , whereas a D e t e r m i n a t i o n Order had c l o s e d c l a i m a n t ' s c l a i m as 
n o n d i s a b l i n g ; (2) u p h e l d t h e s e l f - i n s u r e d employer's "de f a c t o " d e n i a l o f c h i r o 
p r a c t i c t r e a t m e n t i n excess o f two t i m e s a month; and (3) d e c l i n e d t o assess 
p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r t h e a l l e g e d u n r e a s o n a b l e d e n i a l o f 
c h i r o p r a c t i c t r e a t m e n t . On r e v i e w , t h e i s s u e s a r e e x t e n t o f un s c h e d u l e d perma
nent d i s a b i l i t y , m e d i c a l s e r v i c e s , p e n a l t i e s and a t t o r n e y f e e s . We m o d i f y i n 
p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g c l a r i f i c a 
t i o n s . C l a i m a n t was n o t p e r f o r m i n g her a t - i n j u r y j o b as o f t h e d a t e o f t h e 
h e a r i n g . However, c l a i m a n t was r e l e a s e d t o and c o n t i n u e d t o p e r f o r m h e r r e g u l a r 
j o b w i t h o u t t i m e l o s s u n t i l June 1989, when she accepted a p r o m o t i o n t o an 
o f f i c e j o b . I n a d d i t i o n , we supplement w i t h t h e f o l l o w i n g f a c t s . 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y March 17, 1988. 

The D e t e r m i n a t i o n Order i s s u e d March 6, 1989. 

C l a i m a n t has normal muscle s t r e n g t h , s e n s a t i o n and r e f l e x e s o f t h e upper 
and l o w e r e x t r e m i t i e s . She r e t a i n s t h e f o l l o w i n g c e r v i c a l ranges o f m o t i o n i n 
degrees: f o r w a r d f l e x i o n - 40 degrees; l e f t and r i g h t l a t e r a l f l e x i o n - 40 
degrees ; l e f t r o t a t i o n - 70 degrees; and r i g h t r o t a t i o n - 50 degrees. She 
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r e t a i n s t h e f o l l o w i n g t h o r a c o l u m b a r ranges o f m o t i o n i n degrees: e x t e n s i o n - 20 
degr e e s ; f o r w a r d f l e x i o n - 70 degrees; and l e f t l a t e r a l f l e x i o n - 20 degrees. 

C l a i m a n t has c h r o n i c p a i n which l i m i t s her a b i l i t y t o do p r o l o n g e d 
s i t t i n g . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has s u s t a i n e d a 13 p e r c e n t permanent l o s s o f e a r n i n g c a p a c i t y as 
a r e s u l t o f her compensable low, mid and upper back i n j u r y . 

C h i r o p r a c t i c t r e a t m e n t i n excess o f two t i m e s a month i s n o t r e a s o n a b l e o r 
ne c e s s a r y . 

The employer's d e n i a l o f t r e a t m e n t i n excess o f two t i m e s a month was 
r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

Unscheduled Permanent D i s a b i l i t y 

I f a c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988 and h i s o r 
he r c l a i m was c l o s e d on o r a f t e r J u l y 1, 1988, a subsequent d e t e r m i n a t i o n by a 
r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y must be made 
p u r s u a n t t o ORS 656.283(7) and 656.295(5), r e s p e c t i v e l y . OAR 438-10-005 and 
M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 (1988). 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m which 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

I n t h i s case, c l a i m a n t became m e d i c a l l y s t a t i o n a r y March 17, 1988 and t h e 
D e t e r m i n a t i o n Order i s s u e d March 6, 1989. T h e r e f o r e , we a p p l y t h e c u r r e n t v e r 
s i o n o f OAR 436-35-001 e t seq., t h e r u l e s i n e f f e c t a t t h e t i m e o f t h e March 6, 
1989 D e t e r m i n a t i o n Order. OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g 
o f u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t i e s . OAR 436-35- 2 7 0 ( 1 ) . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and im p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e app r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . OAR 436-35-280. 

Age, E d u c a t i o n and A d a p t a b i l i t y 

We adopt t h e Referee's f i n d i n g t h a t c l a i m a n t r e t u r n e d t o r e g u l a r work, and 
s u p p o r t i n g r e a s o n i n g . T h e r e f o r e , t h e age, e d u c a t i o n and a d a p t a b i l i t y f a c t o r s 
a r e n o t a p p l i c a b l e t o t h i s worker. OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( b ) ; 4 3 6 - 3 5 - 3 0 0 ( 2 ) ( b ) ; and 
4 3 6 - 3 5 - 3 1 0 ( 2 ) ( b ) . 

Impairment 

The R e f e r e e awarded c l a i m a n t 6 p e r c e n t d i s a b i l i t y f o r i m p a i r m e n t o f t h e 
low back. On r e v i e w , c l a i m a n t contends t h a t she i s a l s o e n t i t l e d t o an award 
f o r l o s t c e r v i c a l range o f mo t i o n and headaches. We agree w i t h t h e Referee t h a t 
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t h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s headaches are a consequence o f her compens
a b l e i n j u r i e s . However, we f i n d t h a t c l a i m a n t i s e n t i t l e d t o an i n c r e a s e d award 
f o r her l o s s o f t h o r a c o l u m b a r range o f m o t i o n and an a d d i t i o n a l award f o r her 
l o s s o f c e r v i c a l range o f m o t i o n . 

C e r v i c a l Spine 

We f i n d t h a t t h e neck impairment t h a t c l a i m a n t s u f f e r s i s r e l a t e d t o h e r 
compensable i n j u r y . Neck p a i n was n o t e d when c l a i m a n t r e p o r t e d t o Dr. U t t e r , 
her t r e a t i n g c h i r o p r a c t i c p h y s i c i a n , t h r e e days p o s t i n j u r y . 

C l a i m a n t r e t a i n s 40 degrees f o r w a r d f l e x i o n f o r a v a l u e o f .33 p e r c e n t ; 40 
degrees l e f t l a t e r a l f l e x i o n f o r a v a l u e o f .33 p e r c e n t ; 40 degrees r i g h t l a t e 
r a l f l e x i o n f o r a v a l u e o f .33 p e r c e n t ; 70 degrees l e f t r o t a t i o n f o r a v a l u e o f 
.5 p e r c e n t ; and 50 degrees r i g h t r o t a t i o n f o r a v a l u e o f 1.5 p e r c e n t . OAR 436-
3 5 - 3 6 0 ( 2 ) , ( 4 ) , and ( 5 ) . These v a l u e s are added ( n o t combined) f o r a t o t a l 
i m p a i r m e n t v a l u e o f 3 p e r c e n t . OAR 436-35-360(10). 

Thoracolumbar Spine 

R e l y i n g on t h e O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t o f May 23, 1989, t h e 
R e f e r e e a l l o w e d c l a i m a n t 1 p e r c e n t f o r l o s s o f r i g h t l a t e r a l b e n d i n g . On r e 
v i e w , c l a i m a n t contends t h a t she i s e n t i t l e d t o 5 p e r c e n t f o r g r e a t e r l o s s o f 
range o f m o t i o n , r e l y i n g on t h e March 30, 1989 r e p o r t o f Dr. M i c h e l s , c o n s u l t i n g 
c h i r o p r a c t i c p h y s i c i a n . We agree and r e l y on Dr. M i c h e l s ' r e p o r t . We f i n d t h a t 
h i s r e p o r t i s most c o n s i s t e n t w i t h c l a i m a n t ' s t e s t i m o n y a t h e a r i n g r e g a r d i n g her 
r e s t r i c t e d a c t i v i t i e s o f d a i l y l i v i n g and i s c o n c u r r e d i n by her t r e a t i n g 
p h y s i c i a n . 

C l a i m a n t r e t a i n s 70 degrees f o r w a r d f l e x i o n f o r a v a l u e o f 2 p e r c e n t ; 20 
degrees e x t e n s i o n f o r a v a l u e o f 1 p e r c e n t ; and 20 degrees l e f t l a t e r a l f l e x i o n 
f o r a v a l u e o f 2 p e r c e n t . OAR 436-35-360(6), ( 7 ) , and ( 8 ) . These v a l u e s a r e 
added ( n o t combined) f o r a t o t a l impairment v a l u e o f 5 p e r c e n t . OAR 436-35-
3 6 0 ( 1 0 ) . 

We a f f i r m t h e Referee's award o f 5 p e r c e n t f o r l o s s o f r e p e t i t i v e use o f 
t h e low back. OAR 436-35-320(4). 

We combine ( n o t add) t h e v a l u e s o f 5 p e r c e n t f o r l o s s o f range o f m o t i o n 
and 5 p e r c e n t f o r l o s s o f r e p e t i t i v e use o f t h e low back f o r a t o t a l i m p a i r m e n t 
v a l u e o f 9.75 p e r c e n t f o r t h e t h o r a c o l u m b a r s p i n e . OAR 436-35-360(11). 

C l a i m a n t a l s o contends t h a t she i s e n t i t l e d t o an award f o r s p i n a l n e r v e 
p l e x u s damage w i t h r e s u l t a n t l o s s o f s t r e n g t h . C l a i m a n t has e s t a b l i s h e d t h e 
e x i s t e n c e o f n e i t h e r . 

I n a d d i t i o n , c l a i m a n t a l s o contends t h a t t h e Referee e r r e d i n n o t a s s i g n 
i n g a v a l u e under t h e s t a n d a r d s f o r d i s a b l i n g p a i n . We d i s a g r e e . Under t h e 
s t a n d a r d s as amended e f f e c t i v e January 1, 1989, p a i n i s c o n s i d e r e d t o t h e e x t e n t 
i t r e s u l t s i n "measurable i m p a i r m e n t . " OAR 436-35-320(1). Thus, no s e p a r a t e 
award may be made f o r d i s a b l i n g p a i n under t h e s t a n d a r d s . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . C l a i m a n t ' s 
age, e d u c a t i o n and a d a p t a b i l i t y v a l u e s a r e m o t i o n (3 p e r c e n t ) i s combined w i t h 
h e r i m p a i r m e n t v a l u e f o r t h e t h o r a c o l u m b a r s p i n e (9.75 p e r c e n t ) , t h e r e s u l t i s 
12.46 p e r c e n t unscheduled permanent d i s a b i l i t y . OAR 436-35-280(7). That d i s 
a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . I d . C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 13 p e r c e n t . 
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C o m p e n s a b i l i t y o f C h i r o p r a c t i c Treatment i n Excess o f Twice a Month 
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We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n on t h i s i s s u e . 

P e n a l t i e s and A t t o r n e y Fees f o r Unreasonable D e n i a l 

Based on h i s c o n c l u s i o n t h a t t h e employer's d e n i a l o f t r e a t m e n t i n excess 
o f t h e g u i d e l i n e s was p r o p e r , t h e Referee found t h a t t h i s i s s u e was moot. We 
agree and adopt t h e Referee's c o n c l u s i o n s and o p i n i o n w i t h t h e f o l l o w i n g com
ment. On r e v i e w , c l a i m a n t now a s s e r t s p r o c e s s i n g v i o l a t i o n s a g a i n s t t h e em
p l o y e r , a l l e g i n g t h a t no t i m e l y d e n i a l was i s s u e d , t h e d e n i a l was p r o s p e c t i v e , 
no copy was se n t t o c l a i m a n t , and t h e l e t t e r c o n t a i n e d no ap p e a l s language. 
C l a i m a n t d i d n o t make t h i s argument a t h e a r i n g . I s s u e s n o t r a i s e d a t h e a r i n g 
n o r c o n s i d e r e d by t h e Referee w i l l n o t be c o n s i d e r e d on Board r e v i e w . See 
McNett v. Roy-Ladd C o n s t r u c t i o n Co., 46 Or App 601, r e v den 289 Or 588 ( 1 9 8 0 ) . 

ORDER 

The Referee's award o f August 2, 1989 i s m o d i f i e d i n p a r t and a f f i r m e d i n 
p a r t . I n a d d i t i o n t o t h e Referee's award o f 6 p e r c e n t (19.2 d egrees) unsched
u l e d permanent d i s a b i l i t y , c l a i m a n t i s awarded 7 p e r c e n t (22.4 d e g r e e s ) , g i v i n g 
h e r a t o t a l award t o d a t e o f 13 p e r c e n t (41.6 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y f o r her low, mid and upper back i n j u r y . C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , payable 
d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . However, t h e t o t a l a t t o r n e y f e e s awarded by 
t h e R e f e r e e and Board o r d e r s s h a l l n o t exceed $3,800. The rem a i n d e r o f t h e 
o r d e r i s a f f i r m e d . 

O c t o b e r 15, 1990 C i t e as 42 Van N a t t a 2353 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LARRY P. KARR, Claimant 
WCB Case No. 89-09281 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myzak's o r d e r t h a t : ( 1 ) c a l c u l a t e d 
t h e r a t e o f h i s t e m p o r a r y d i s a b i l i t y b e n e f i t s based on h i s s t a t u s as a " r e g u l a r 
employee" p u r s u a n t t o OAR 436-60-020; and (2) d e c l i n e d t o assessed a p e n a l t y and 
r e l a t e d a t t o r n e y f e e f o r an a l l e g e d unreasonable r e s i s t a n c e t o t h e payment o f 
compensation. On r e v i e w , t h e i s s u e s a r e t h e r a t e o f t e m p o r a r y d i s a b i l i t y bene
f i t s and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i m a t e F a c t " 
as o u r own. 

CONCLUSIONS OF LAW AND OPINION 

Rate o f Temporary D i s a b i l i t y 

We adopt t h e Referee's C o n c l u s i o n s o f Law and O p i n i o n , r e g a r d i n g t h e i s s u e 
o f r a t e o f t e m p o r a r y d i s a b i l i t y b e n e f i t s , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
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S i n c e t h e i s s u a n c e o f t h e Referee's o r d e r , t h e Court o f Appeals i s s u e d 
Lowrv v. DuLoq, I n c . , 99 Or App 459 (198 9 ) , which h e l d t h a t even i f a c l a i m a n t 
i s a " r e g u l a r employee," as c h a r a c t e r i z e d i n ORS 656. 2 1 0 ( 2 ) , where t h a t c l a i m a n t 
works " v a r y i n g " h o u r s , r a t h e r t h a n " r e g u l a r " hours, h i s o r her t e m p o r a r y d i s 
a b i l i t y b e n e f i t s s h a l l be c a l c u l a t e d under t h e D i r e c t o r ' s r u l e s , n o t under ORS 
656.210. 

Here, c l a i m a n t e s s e n t i a l l y argues t h a t because he i s a " r e g u l a r employee," 
h i s t e m p o r a r y d i s a b i l i t y b e n e f i t s s h o u l d be c a l c u l a t e d under ORS 656.210. How
e v e r , based on c l a i m a n t ' s work h i s t o r y and r e p r e s e n t a t i o n s , we f i n d t h a t he 
worked v a r y i n g h o u r s a t an h o u r l y wage. 

T h e r e f o r e , c o n s i s t e n t w i t h Lowrv, we f i n d t h a t t h e R e f e r e e c o r r e c t l y con
c l u d e d t h a t c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s s h o u l d be c a l c u l a t e d under 
t h e D i r e c t o r ' s r u l e s . Lowrv, supra; D o r i s M. S t a r k , 42 Van N a t t a 449 ( 1 9 9 0 ) . 

P e n a l t y and R e l a t e d A t t o r n e y Fee 

We adopt t h e Referee's C o n c l u s i o n s o f Law and O p i n i o n w h i c h f o u n d t h a t t h e 
i n s u r e r ' s r e d u c t i o n o f c l a i m a n t ' s t emporary t o t a l d i s a b i l i t y r a t e was n o t un
r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 20, 1989, as r e c o n s i d e r e d O c t o b e r 3, 
1989, i s a f f i r m e d . 

October 15, 1990 C i t e as 42 Van N a t t a 2354 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RICK L. TARBOX, Claimant 
WCB Case No. 89-01214 

ORDER ON RECONSIDERATION 
McNutt & Thrush, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

On o u r own m o t i o n , we r e c o n s i d e r our September 14, 1990 Order on Re
view. We t a k e t h i s a c t i o n t o c l a r i f y t h e r e a s o n i n g s u p p o r t i n g o u r c o n c l u s i o n 
t h a t c l a i m a n t has f a i l e d t o prov e by c l e a r and c o n v i n c i n g e v i d e n c e t h a t he i s 
e n t i t l e d t o a g r e a t e r award o f d i s a b i l i t y t h a n i n d i c a t e d by t h e " s t a n d a r d s . " 
See f o r m e r ORS 656.283(7) and 656.295(5). 

I n p a r t i c u l a r , we n o t e our language t o t h e e f f e c t t h a t c l a i m a n t ' s 
l i m i t e d e d u c a t i o n , l a c k o f t e c h n i c a l t r a i n i n g and employment h i s t o r y were 
a l r e a d y a ddressed under t h e " s t a n d a r d s . " C i t i n g R i c h a r d L. S p r o u l , 42 Van N a t t a 
1516 ( 1 9 9 0 ) , we c o n c l u d e d t h a t t h o s e f a c t o r s do n o t c o n s t i t u t e c l e a r and con
v i n c i n g e v i d e n c e o f a d d i t i o n a l impairment i n excess o f t h a t i n d i c a t e d by t h e 
s t a n d a r d s . On r e c o n s i d e r a t i o n , we w i s h t o emphasize t h a t a c l a i m a n t i s n o t 
l i m i t e d t o any s p e c i f i c e v i d e n c e f o r purposes o f p r o v i n g e n t i t l e m e n t t o perma
nent d i s a b i l i t y i n excess o f t h a t i n d i c a t e d by t h e s t a n d a r d s . C l a i m a n t ' s b u rden 
i n t h i s r e g a r d i s t o prov e c l e a r l y and c o n v i n c i n g l y , by whatever e v i d e n c e i s 
adduced, t h a t h i s o r her d i s a b i l i t y exceeds t h a t i n d i c a t e d by t h e s t a n d a r d s . 
Such e v i d e n c e may, o r may n o t , i n v o l v e one o r more o f t h e f a c t o r s a d dressed by 
t h e s t a n d a r d s . T h e r e f o r e , we disavow any i n t e r p r e t a t i o n o f R i c h a r d L. S p r o u l , 
s u p r a , w h i c h would e x c l u d e t h o s e f a c t o r s c o n s i d e r e d under t h e s t a n d a r d s i n 
d e t e r m i n i n g whether c l a i m a n t has c l e a r l y and c o n v i n c i n g l y e s t a b l i s h e d d i s a b i l i t y 
i n excess o f t h a t i n d i c a t e d by t h e s t a n d a r d s . Here, we c o n t i n u e t o h o l d t h a t 
c l a i m a n t has f a i l e d t o s u s t a i n t h a t burden. 
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A c c o r d i n g l y , our September 14, 1990 Order on Review i s w i t h d r a w n . On 
r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h our o r d e r i n 
i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n fr o m t h e d a t e o f t h i s 
o r d e r . 

I T I S SO ORDERED. 

Octob e r 15, 1990 C i t e as 42 Van N a t t a 2355 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
VERNON E. SUMMERS, Claimant 

WCB Case Nos. 88-06496 & 88-06495 
ORDER ON REVIEW (REMANDING) 

Malagon, Moore, e t a l . , C l a i m a n t A t t o r n e y s 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Employers Defense Counsel, Defense A t t o r n e y s 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f A r b i t r a t o r L i v e s l e y ' s o r d e r t h a t : 
( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a neck and low 
back c o n d i t i o n ; (2) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n ; and (3) awarded c l a i m a n t ' s 
c o u n s e l an assessed a t t o r n e y f e e f o r a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t i n g i n 
t h e h e a r i n g . On r e v i e w , t h e i s s u e s a re r e s p o n s i b i l i t y and a t t o r n e y f e e s . We 
remand. 

We r e v i e w t h e A r b i t r a t o r ' s o r d e r s o l e l y on q u e s t i o n s o f law. ORS 
65 6 . 3 0 7 ( 2 ) ; Timothy R. Schroeder, 41 Van N a t t a 568 ( 1 9 8 9 ) . 

R e s p o n s i b i l i t y 

C i t i n g B o i s e Cascade Corp. v. St a r b u c k , 61 Or App 631 ( 1 9 8 3 ) , t h e A r b i t r a 
t o r h e l d t h a t t h e burden i s on c l a i m a n t t o pr o v e t h a t w o r k i n g c o n d i t i o n s a t t h e 
l a s t employer c o n t r i b u t e d i n d e p e n d e n t l y t o c l a i m a n t ' s d i s a b i l i t y . The A r b i t r a 
t o r a l s o c i t e d Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) , f o r 
t h e p r o p o s i t i o n t h a t i f t h e work c o n d i t i o n s a t t h e second employer c o u l d have 
caused c l a i m a n t ' s worsened c o n d i t i o n , r e s p o n s i b i l i t y s h i f t s t o t h e second em
p l o y e r . R e l y i n g on Dr. Knox's o p i n i o n and c l a i m a n t ' s t e s t i m o n y , t h e A r b i t r a t o r 
h e l d t h a t SAIF had f a i l e d t o e s t a b l i s h t h a t c o n d i t i o n s a t L i b e r t y N o r t h w e s t ' s 
i n s u r e d were t h e s o l e cause o r t h a t i t was i m p o s s i b l e f o r c o n d i t i o n s a t SAIF's 
i n s u r e d t o have c o n t r i b u t e d t o c l a i m a n t ' s c o n d i t i o n . The A r b i t r a t o r a s s i g n e d 
r e s p o n s i b i l i t y t o SAIF. 

We c o n c l u d e t h a t t h e A r b i t r a t o r e r r e d i n f a i l i n g t o make c l e a r w h i c h s t a n 
d a r d o f law he a p p l i e d i n r e a c h i n g h i s c o n c l u s i o n t h a t r e s p o n s i b i l i t y l i e s w i t h 
SAIF. 

T h i s case i n v o l v e s an accepted compensable i n j u r y w i t h L i b e r t y N o r t h w e s t ' s 
i n s u r e d f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g l a t e r employment w i t h 
SAIF's i n s u r e d . T h e r e f o r e , r e s p o n s i b i l i t y i s f i x e d w i t h L i b e r t y N o r t h w e s t , as 
t h e i n s u r e r w h i c h a c c e p t e d t h e c l a i m . I n o r d e r t o s h i f t r e s p o n s i b i l i t y , L i b e r t y 
N o r t h w e s t must pro v e a f f i r m a t i v e l y t h a t t h e l a t e r employment w i t h SAIF's i n s u r e d 
i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f t h e a c c e p t e d c o n d i t i o n . 
S p u r l o c k v. I n t e r n a t i o n a l Paper Co., 89 Or App 461 ( 1 9 8 8 ) ; Crowe v. Jeld-Wen, 77 
Or App 81 ( 1 9 8 5 ) ; Fred Meyer v. Benjamin F r a n k l i n Savings & Loan, 73 Or App 795 
( 1 9 8 5 ) ; see Hensel Phelps v. M i r i c h , supra. 

Because we a r e un a b l e t o de t e r m i n e w h i c h s t a n d a r d o f law t h e A r b i t r a t o r 
a p p l i e d , we remand f o r t h e A r b i t r a t o r t o make f i n d i n g s o f f a c t r e g a r d i n g whether 
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c l a i m a n t ' s work a c t i v i t i e s a t SAIF's i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o h i s 
c o n d i t i o n and t o a p p l y t h e a p p r o p r i a t e l e g a l s t a n d a r d t o t h o s e f i n d i n g s . 

A t t o r n e y Fees 

The A r b i t r a t o r f o u n d t h a t c l a i m a n t ' s a t t o r n e y a c t i v e l y and m e a n i n g f u l l y 
p a r t i c i p a t e d i n t h e h e a r i n g . A c c o r d i n g l y t h e A r b i t r a t o r awarded c l a i m a n t ' s 
a t t o r n e y an assessed a t t o r n e y f e e p u r s u a n t t o ORS 656.307( 5 ) . 

A l t h o u g h c o u r t d e c i s i o n s have r e l i e d upon language s i m i l a r t o t h a t i n ORS 
65 6 . 3 0 7 ( 5 ) , none have i n t e r p r e t e d o r a p p l i e d t h a t p r o v i s i o n . I n a r e c e n t case, 
D a n i e l J. Bergman, 42 Van N a t t a 949 (199 0 ) , we i n t e r p r e t e d t h e p r o v i s i o n s o f 
ORS 6 5 6 . 3 0 7 ( 5 ) . We foun d " a c t i v e and m e a n i n g f u l " p a r t i c i p a t i o n i n an a r b i t r a 
t i o n p r o c e e d i n g where c l a i m a n t ' s a t t o r n e y s u b m i t t e d e x h i b i t s "and was f u r t h e r 
i n v o l v e d i n t h e p r e p a r a t i o n o f t h e case and i n a c h i e v i n g s e t t l e m e n t . " W h i l e we 
made no f i n d i n g t h a t c l a i m a n t had a c t i v e l y a s s e r t e d t h e p r e v a i l i n g v i e w on t h e 
r e s p o n s i b l i t y i s s u e , t h a t f i n d i n g was i m p l i c i t i n our d e c i s i o n . See Jean 
Novotnv, 42 Van N a t t a 1060 (1 9 9 0 ) . 

Here, t h e A r b i t r a t o r made no f i n d i n g s t o s u p p o r t h i s c o n c l u s i o n t h a t 
c l a i m a n t ' s a t t o r n e y had a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e d i n t h e h e a r i n g . 
T h e r e f o r e , we a l s o remand t h i s i s s u e t o t h e A r b i t r a t o r t o make f i n d i n g s o f f a c t 
r e g a r d i n g c l a i m a n t ' s a t t o r n e y ' s p a r t i c i p a t i o n i n t h e h e a r i n g and t o a p p l y t h e 
a p p r o p r i a t e s t a n d a r d t o t h o s e f i n d i n g s . 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d A p r i l 26, 1989 i s v a c a t e d . T h i s m a t t e r i s 
remanded t o A r b i t r a t o r L i v e s l e y t o make f i n d i n g s and c o n c l u s i o n s o f law c o n s i s 
t e n t w i t h t h i s o r d e r . 

October 16, 1990 C i t e as 42 Van N a t t a 2356 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CATHERINE A. BARRINGER, Claimant 

WCB Case No. 89-13132 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Foss, W h i t t y , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t c a l c u l a t e d t h e 
r a t e o f h e r t e m p o r a r y d i s a b i l i t y b e n e f i t s , based on her s t a t u s as an " o n - c a l l " 
employee and p u r s u a n t t o OAR 436-60-020. On r e v i e w , t h e i s s u e i s r a t e o f tempo
r a r y d i s a b i l i t y b e n e f i t s . We a f f i r m on o t h e r grounds. 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t was " r e g u l a r l y employed" w i t h t h e employer, y e t worked v a r y i n g 
h o u r s f o r an h o u r l y wage. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h a t c l a i m a n t was a "permanent o n - c a l l " employee and 
co n c l u d e d t h a t t h e c a l c u l a t i o n o f her temporary d i s a b i l i t y b e n e f i t s was t o be 
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based on OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( a ) . I n making t h i s d e t e r m i n a t i o n , t h e R e f e r e e r e l i e d 
upon t h e h o l d i n g i n R i c h a r d R. D'Ostroph, 41 Van N a t t a 1050 ( 1 9 8 9 ) , i n w h i c h t h e 
Board d i s t i n g u i s h e d between a " r e g u l a r " employee and an " o n - c a l l " employee. 

C l a i m a n t c o n t e n d s , based on an D'Ostroph a n a l y s i s , t h a t she was a 
" r e g u l a r " employee, and t h a t t h e c a l c u l a t i o n o f her t e m p o r a r y d i s a b i l i t y bene
f i t s s h o u l d be based on ORS 656.210(2). We agree t h a t c l a i m a n t i s a " r e g u l a r 
employee," b u t do n o t agree t h a t her d i s a b i l i t y b e n e f i t s s h o u l d be c a l c u l a t e d 
p u r s u a n t t o ORS 656.2 1 0 ( 2 ) . 

I n R i c h a r d D'Ostroph, t h e Board r e i t e r a t e d t h e d i s t i n c t i o n between an on-
c a l l employee and a r e g u l a r employee, s t a t i n g t h a t a " r e g u l a r " employee must be 
a v a i l a b l e as s c h e d u l e d , whether o r n o t t h e employer t a k e s advantage o f h i s o r 
her a v a i l a b i l i t y , whereas an " o n - c a l l " employee's employment i s s p o r a d i c , un
s c h e d u l e d employment by an employer w i t h no r i g h t o f r e p r i s a l i f t h e employee i s 
u n a v a i l a b l e . R i c h a r d D'Ostroph, supra; c i t i n g Eldon B r i t t , 31 Van N a t t a 141, 
142 ( 1 9 8 1 ) . 

ORS 6 5 6 . 2 1 0 ( 2 ) ( a ) p r o v i d e s : 

" . . . t h e weekly wage o f workers s h a l l be a s c e r 
t a i n e d by m u l t i p l y i n g t h e d a i l y wage t h e worker was 
r e c e i v i n g : 

* * * 

(C) By 5, i f t h e worker was r e g u l a r l y employed f i v e 
days a week. *** As used i n t h i s ( c ) s u b s e c t i o n , 
" r e g u l a r l y employed" means a c t u a l employment o r 
a v a i l a b i l i t y f o r such employment." (Emphasis 
added). 

Here, w h i l e c l a i m a n t was r e q u i r e d t o c a l l i n e v e r y n i g h t t o d e t e r m i n e 
w h e t h e r o r n o t she was w o r k i n g t h e n e x t day, and t o d e t e r m i n e what her hours 
would be, her employment was dependent upon her a v a i l a b i l i t y , i . e . , s u b j e c t t o 
r e p r i s a l i f she was u n a v a i l a b l e . F u r t h e r m o r e , c l a i m a n t ' s employment was n o t 
s p o r a d i c and unscheduled. I n f a c t , c l a i m a n t was r e g u l a r l y s c h e d u l e d t o work 
d u r i n g t h e s h r i m p p i c k i n g season, from m i d - A p r i l t h r o u g h October o f each y e a r . 
D u r i n g t h e peak season, c l a i m a n t worked from 8 t o 10 hours per day, seven days a 
week. 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , and our r e v i e w o f t h e r e l e v a n t case 
law and s t a t u t e s , we f i n d t h a t c l a i m a n t was " r e g u l a r l y employed" a t t h e t i m e o f 
i n j u r y . ORS 656.210; R i c h a r d R. D'Ostroph, supra. 

However, s i n c e t h e issuance o f D'Ostroph, t h e C o u r t o f Appeals i s s u e d Lowrv 
v. DuLoq, I n c . , 99 Or App 459 ( 1 9 8 9 ) , which h e l d t h a t even i f a c l a i m a n t i s a 
" r e g u l a r employee," as c h a r a c t e r i z e d i n ORS 656.210(2), where t h a t c l a i m a n t works 
" v a r y i n g " h o u r s , r a t h e r t h a n " r e g u l a r " hours, h i s o r her t e m p o r a r y d i s a b i l i t y 
b e n e f i t s s h a l l be c a l c u l a t e d under t h e D i r e c t o r ' s r u l e s , n o t under ORS 656.210. 

Here, c l a i m a n t e s s e n t i a l l y argues t h a t because she i s a " r e g u l a r employee," 
her t e m p o r a r y d i s a b i l i t y b e n e f i t s s h o u l d be c a l c u l a t e d under ORS 656.210. How
e v e r , based on c l a i m a n t ' s work h i s t o r y and r e p r e s e n t a t i o n s , we f i n d t h a t she 
worked v a r y i n g hours a t an h o u r l y wage. 

T h e r e f o r e , c o n s i s t e n t w i t h Lowry, we f i n d t h a t t h e R e f e r e e c o r r e c t l y con
c l u d e d t h t c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s s h o u l d be c a l c u l a t e d under 
t h e D i r e c t o r ' s r u l e s . Lowrv, supra; D o r i s M. S t a r k , 42 Van N a t t a 449 ( 1 9 9 0 ) . 

ORDER 

The Referee's o r d e r d a t e d October 23, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ALFREDO G. BUSTAMANTE, Claimant 

WCB Case Nos. 89-09982 & 89-08171 
ORDER ON REVIEW 

B r i a n R. Whitehead, Claimant A t t o r n e y 
M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

St . Luke's C a t h o l i c Church ( S t . L u k e ' s ) , a s e l f - i n s u r e d employer, r e 
q u e s t s r e v i e w o f Re f e r e e I r v i n g ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r h i s low back c o n d i t i o n ; (2) u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n ; and 
(3) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r S t . Luke's a l l e g e d u n reason
a b l e "back-up" d e n i a l . On r e v i e w , t h e i s s u e s a r e t h e p r o p r i e t y o f S t . Luke's 
d e n i a l , and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " and " U l t i m a t e F i n d 
i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Opinion and C o n c l u s i o n " t h r o u g h t h e 
second f u l l p a r a g r a p h o f page 5, w i t h t h e f o l l o w i n g comments. 

Standards o f Review 

The R e f e r e e r e f e r r e d t o her o p i n i o n as an " A r b i t r a t o r ' s D e c i s i o n . " 
However, an o r d e r p u r s u a n t t o ORS 656.307 (a ".307" o r d e r ) was n o t i s s u e d . The 
Board d i d n o t a p p o i n t an a r b i t r a t o r . Our r e v i e w i s o f t h e R e f e r e e ' s O p i n i o n and 
Order ( n o t o f an A r b i t r a t o r ' s a p p l i c a t i o n o f t h e l a w ) . A c c o r d i n g l y , o u r r e v i e w 
i s de novo. 

N o t i c e o f Acceptance on Form 801 

The R e f e r e e concl u d e d t h a t S t . Luke's had acce p t e d c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y on Fe b r u a r y 15, 1989, when i t s manager checked o f f t h e "a c c e p t e d " 
box on t h e 801 f o r m . We agree t h a t a d u l y executed 801 form i s a v a l i d accep
t a n c e o f r e s p o n s i b i l i t y . See U.S. Bakery v. Duval , 86 Or App 120 ( 1 9 8 7 ) ; Nancy 
V. S t o r e y , 41 Van N a t t a 1951 (1 9 8 9 ) . I n S t o r e y , supra, t h e Board c o n c l u d e d t h a t 
c h e c k i n g t h e a p p r o p r i a t e o p t i o n s on an 801 i s one manner o f a c c e p t i n g a c l a i m . 
" ' [ A ] c c e p t a n c e ' i s an a c t t h r o u g h which t h e i n s u r e r acknowledges r e s p o n s i b i l i t y 
f o r t h e i n j u r y o r c o n d i t i o n c o n t a i n e d i n a c l a i m and o b l i g a t e s i t s e l f t o p r o v i d e 
t h e b e n e f i t s due under t h e law...." S t o r e y , supra, a t 1952-53. S i m i l a r l y , i n 
P a t r i c k A. G e t t y , 42 Van N a t t a 1197 (199 0 ) , t h e Board c o n s i d e r e d a d u l y e x e c u t e d 
Form 801 t o be a v a l i d acceptance o f r e s p o n s i b i l i t y so as t o r e n d e r a l a t e r 
d e n i a l l e t t e r an imp r o p e r back-up d e n i a l . 

Here, i n i t e m 57 o f Form 801, S t . Luke's had t h e o p t i o n t o a c c e p t , 
deny, o r d e f e r c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . The employer c h e c k e d - o f f t h e 
"acc e p t e d " box. There was no a t t e m p t t o q u a l i f y t h i s acceptance and, i n f a c t , 
on March 8, 1989 a f o l l o w - u p l e t t e r was sent t o c l a i m a n t a s k i n g him t o send un
p a i d m e d i c a l b i l l s t o t h e employer and a d v i s i n g c l a i m a n t t h a t i f no i n f o r m a t i o n 
was r e c e i v e d w i t h i n two weeks, h i s c l a i m would be c l o s e d . (Ex. 72A). We con
c l u d e t h a t t h e s e a c t i o n s by S t . Luke's c o n s t i t u t e d acceptance o f r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s back i n j u r y . 
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The Referee concluded t h a t S t . Luke's was bound by i t s acceptance o f 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y i s s u e d on February 15, 1989, and t h a t t h e May 
4, 1989 a t t e m p t t o deny r e s p o n s i b i l i t y was an i m p e r m i s s i b l e "back-up d e n i a l " 
under Bauman v. SAIF, 295 Or 788 (1988). We concur. 

Pursuant t o f o r m e r ORS 656.262(6), t h e i n s u r e r has 60 days a f t e r 
n o t i c e o f a c l a i m i n whi c h t o accept o r deny t h e c l a i m . I f , as i n t h i s case, 
t h e employer o f f i c i a l l y n o t i f i e s t h e c l a i m a n t t h a t t h e c l a i m has been ac c e p t e d , 
t h e i n s u r e r may n o t , a f t e r t h e 60 days have e l a p s e d , deny r e s p o n s i b i l i t y o f t h e 
c l a i m u n l e s s t h e r e i s a showing o f f r a u d , m i s r e p r e s e n t a t i o n , o r o t h e r i l l e g a l 
a c t i v i t y . Jeld-Wen, I n c . v. McGehee, 72 Or App 12, r e v den 299 Or 203 (1 9 8 5 ) , 
c i t i n g Bauman, supra. We n o t e p a r e n t h e t i c a l l y t h a t t h e Bauman r u l e on r e t r o 
a c t i v e d e n i a l s was l i m i t e d e f f e c t i v e J u l y 1, 1990 by amendment t o ORS 
6 5 6 . 2 6 2 ( 6 ) . See SAIF v. A b b o t t , 103 Or App 49, 53 n . l ( 1 9 9 0 ) . An i n s u r e r o r 
s e l f - i n s u r e d employer now has up t o two years from t h e d a t e o f c l a i m acceptance 
t o r e v o k e such acceptance; however, t h i s change i s n o t a p p l i c a b l e t o t h i s 
m a t t e r . 

Here, S t . Luke's argues t h a t even i f a Form 801 i s deemed s u f f i c i e n t 
t o c o n s t i t u t e an acceptance o f r e s p o n s i b i l i t y , t h e Bauman p r i n c i p l e on "back-up 
d e n i a l " does n o t a p p l y . I n s u p p o r t o f i t s p o s i t i o n , t h e i n s u r e r r e l i e s on 
R e t c h l e s s v. L a u r e l h u r s t T h r i f t w a y , 72 Or App 729, r e v den 299 Or 251 (1985) and 
Fr e d Shearer & Sons v. S t e r n , 77 Or App 607 (19 8 6 ) . The i n s u r e r ' s r e l i a n c e on 
t h e s e cases i s m i s p l a c e d . 

The C o u r t o f Appeals i n R e t c h l e s s h e l d t h a t t h e o r i g i n a l a c c e p t i n g em
p l o y e r was r e q u i r e d t o c o n t i n u e p a y i n g compensation and c o u l d n o t deny t h e c l a i m 
r e t r o a c t i v e l y " a t l e a s t u n t i l someone e l s e i s d e t e r m i n e d t o be r e s p o n s i b l e . " 
R e t c h l e s s , s u p r a , a t 731. S i m i l a r l y , i n Fred Shearer & Sons, t h e C o u r t o f 
Appeals s a i d t h a t t h e o r i g i n a l a c c e p t i n g employer was r e q u i r e d t o c o n t i n u e pay
i n g compensation and c o u l d n o t deny t h e c l a i m r e t r o a c t i v e l y " u n l e s s and u n t i l 
someone e l s e i s d e t e r m i n e d t o be r e s p o n s i b l e . " Fred Shearer & Sons, supra a t 
609. (Emphasis i n o r i g i n a l ) . The c o u r t c o n s i d e r e d i t s i g n i f i c a n t t h a t t h e r e was 
a .307 ( p a y i n g a g e n t ) o r d e r a s s u r i n g t h a t c l a i m a n t ' s b e n e f i t s w o u ld n o t be 
t e r m i n a t e d and " [ a c c o r d i n g l y , t h e r e i s no reason t o a p p l y t h e Bauman r u l e . " 
F r e d Shearer & Sons, supra, a t 610. 

However, t h e Supreme Court has s i n c e r e j e c t e d t h e argument t h a t t h e 
Bauman r u l e i s n o t a p p l i c a b l e i n "backup" d e n i a l s o f r e s p o n s i b i l i t y where t h e 
c l a i m a n t ' s b e n e f i t s a r e n o t a f f e c t e d . See E b b t i d e E n t e r p r i s e s v. Tucker, 
303 Or 459 ( 1 9 8 7 ) . The Court i n E b b t i d e was f a c e d w i t h t h e same b r o a d i s s u e as 
R e t c h l e s s and i t s progeny: " A f t e r t h e Court o f Appeals d e l i v e r e d i t s o p i n i o n i n 
R e t c h l e s s ( c i t a t i o n o m i t t e d ) , EBI added a c h a l l e n g e t o t h e a p p l i c a b i l i t y o f t h e 
Bauman r u l e i n t h i s case." E b b t i d e , supra, a t 462. The Supreme C o u r t t h e n 
n o t e d t h a t t h e Court o f Appeals a f f i r m e d t h e Board on t h e backup d e n i a l and 
" [ w ] e a f f i r m t h e Co u r t o f Appeals on t h e i s s u e o f a p p l i c a b i l i t y o f t h e Bauman 
r u l e t o t h i s case...." I d . 

A l t h o u g h t h e Court i n E b b t i d e does n o t e x p r e s s l y o v e r r u l e R e t c h l e s s , 
i t c l a r i f i e s t h a t t h e Bauman p r i n c i p l e cannot be a v o i d e d s i m p l y by a s s e r t i n g 
t h a t c l a i m a n t ' s b e n e f i t s a r e n o t i n j e o p a r d y . The Court framed t h e i s s u e as: 

"whether t h e r u l e o f Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) , 
w h i c h p r o h i b i t s 'backup' d e n i a l s o f t h e c o m p e n s a b i l i t y o f a 
c l a i m a n t ' s i n j u r y , a p p l i e s t o backup d e n i a l s o f r e s p o n s i b i l 
i t y f o r a c l a i m a n t ' s i n j u r i e s where t h e c l a i m a n t ' s b e n e f i t s 
a r e n o t a f f e c t e d . " E b b t i d e , supra, a t 461. (emphasis 
added). 
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The C o u r t e x p l a i n e d t h a t t h e b a s i s f o r t h e "backup" d e n i a l r u l e was n o t a p e r 
c e i v e d t h r e a t t o c l a i m a n t ' s b e n e f i t s and, t h e r e f o r e , i n s u r e r s c o u l d n o t be ex
c e p t e d f r o m t h e Bauman p r i n c i p l e s i m p l y because c l a i m a n t ' s b e n e f i t s a r e n o t 
a f f e c t e d : 

" I n r e a c h i n g t h e c o n c l u s i o n i n Bauman t h a t backup c l a i m 
d e n i a l s a r e i m p e r m i s s i b l e under t h e Workers' Compensation 
Law, we r e l i e d n o t upon a p e r c e i v e d t h r e a t t o c l a i m a n t ' s 
b e n e f i t s , b u t upon t h e i n s t i t u t i o n a l c o s t s o f p e r m i t t i n g 
such d e n i a l s . " E b b t i d e , supra, a t 463. 

Absent a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v 
i t y , t h e c a r r i e r i s n o t j u s t i f i e d i n i s s u i n g a backup d e n i a l . E b b t i d e , s u p r a , 
a t 463. Thus, once a d e t e r m i n a t i o n i s made t h a t a c a r r i e r was n o t j u s t i f i e d i n 
i s s u i n g a backup d e n i a l o f r e s p o n s i b i l i t y , t h a t c a r r i e r cannot seek t o d i s c l a i m 
r e s p o n s i b i l i t y f o r an acce p t e d i n j u r y , i n c l u d i n g f o r an a g g r a v a t i o n c l a i m . I d . 
a t 465. 

We n o t e t h a t , i n March 1990, t h e Court o f Appeals c i t e d t h e g e n e r a l r u l e 
o f R e t c h l e s s . See Oak C r e s t Care Center v. Bond, 101 Or App 15, 18 ( 1 9 9 0 ) . How
e v e r , t h e c o u r t d i d n o t r e l y on R e t c h l e s s nor d i s t i n g u i s h E b b t i d e i n a r r i v i n g a t 
i t s d e c i s i o n . We a p p l y t h e Bauman/Ebbtide a n a l y s i s t o t h i s c l a i m . 

Here, on Februa r y 15, 1989, S t . Luke's i s s u e d an acceptance o f r e s p o n 
s i b i l i t y by c h e c k i n g t h e boxes on t h e 801 form. T h i s acceptance became f i n a l 60 
days a f t e r t h e c l a i m was f i l e d on February 10, 1989. Thus, t h e employer's 
a t t e m p t t o deny r e s p o n s i b i l i t y on May 4, 1989 i s beyond t h e 60 days. Because 
S t . Luke's has n o t e s t a b l i s h e d f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v 
i t y c a p a b l e o f a f f e c t i n g i t s acceptance o f t h e c l a i m , t h e d e n i a l c o n s t i t u t e s an 
un r e a s o n a b l e back-up d e n i a l . See Bauman, supra; E b b t i d e , supra. A c c o r d i n g l y , 
t h e R e f e r e e ' s assessment o f p e n a l t i e s and a t t o r n e y f e e s f o r "back-up" d e n i a l i s 
a l s o c o r r e c t . 

R e s p o n s i b i l i t y 

The R e f e r e e s e t a s i d e S t . Luke's d e n i a l o f r e s p o n s i b i l i t y as p r o c e d u 
r a l l y i m p r o p e r and t h e n proceeded t o d i s c u s s t h e m e r i t s . The Re f e r e e c o n c l u d e d 
t h a t " b u t f o r " t h e acceptance i s s u e d by St . Luke's, SAIF would c o n t i n u e t o be 
r e s p o n s i b l e f o r t h e a g g r a v a t i o n o f c l a i m a n t ' s back c o n d i t i o n . We agree t h a t S t . 
Luke's d e n i a l must be s e t a s i d e as an unreasonable "back-up" d e n i a l ; however, we 
f i n d t h e Re f e r e e ' s subsequent a n a l y s i s o f t h e m e r i t s t o be unnecessary. See 
St e p h a n i e L. V o l l e n d r o f f , 42 Van N a t t a 945 (1990). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 25, 1989 i s a f f i r m e d . 

October 16, 1990 C i t e as 42 Van N a t t a 2360 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PATRICIA E. CUSHMAN, Claimant 

WCB Case No. 89-08706 
ORDER ON REVIEW 

M a r t i n J. McKeown, Claimant A t t o r n e y 
Davis & Bo s t w i c k , Defense A t t o r n e y 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; (2) 
d i d n o t award i n t e r i m compensation; and (3) d e c l i n e d t o assess p e n a l t i e s and 
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a t t o r n e y f e e s f o r an a l l e g e d unreasonable f a i l u r e t o t i m e l y a c c e p t o r deny 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n , i n t e r i m 
c o m pensation and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

The R e f e r e e concl u d e d t h a t , because t h e symptomatic f l a r e u p t h a t c l a i m a n t 
e x p e r i e n c e d i n January 1989 was o f t h e t y p e c o n t e m p l a t e d by t h e l a s t arrangement 
o f compensation, c l a i m a n t had n o t s u s t a i n e d a compensable a g g r a v a t i o n . We agree 
w i t h t h e R e f e r e e ' s u l t i m a t e c o n c l u s i o n , b u t f o r d i f f e r e n t r e a s o n s . 

To p r o v e a compensable a g g r a v a t i o n , c l a i m a n t must show: (1) i n c r e a s e d 
symptoms o r a worsened u n d e r l y i n g c o n d i t i o n ; and (2) a r e s u l t a n t d i m i n i s h m e n t o f 
e a r n i n g c a p a c i t y s i n c e t h e l a s t arrangement o f compensation. I n t h o s e cases i n 
w h i c h t h e l a s t award o f compensation a n t i c i p a t e d f u t u r e e x a c e r b a t i o n s o f t h e 
c l a i m a n t ' s symptoms, t h e c l a i m a n t must a l s o show t h a t t h e degree o r d u r a t i o n o f 
h i s o r her reduced e a r n i n g c a p a c i t y i s g r e a t e r t h a n t h a t a n t i c i p a t e d by t h e l a s t 
a rrangement o f compensation. Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) ; Edward D. 
Lucas, 41 Van N a t t a 2272 (1 9 8 9 ) . Here, t h e l a s t award o f compensation was a 
May 2, 1988 s t i p u l a t i o n t h a t awarded c l a i m a n t an a d d i t i o n a l 20 p e r c e n t unsched
u l e d d i s a b i l i t y . 

C l a i m a n t contends t h a t her c o n d i t i o n has worsened and r e l i e s on m e d i c a l 
e v i d e n c e o f Dr. Ray, her t r e a t i n g c h i r o p r a c t o r . The Board d e f e r s t o t h e o p i n i o n 
o f t h e t r e a t i n g p h y s i c i a n absent p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. 
SAIF, 64 Or App 810, 814 (1983). Here, we f i n d p e r s u a s i v e reasons t o do o t h e r 
w i s e . A l t h o u g h Dr. Ray f e l t t h a t c l a i m a n t ' s c o n d i t i o n had worsened, h i s r e p o r t 
was n o t s p e c i f i c and he had l o n g b e f o r e concluded t h a t she was p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . Moreover, Dr. T s a i r e p o r t e d t h a t c l a i m a n t had no s i g n i f i c a n t 
motor d e f e c t and recommended no a d d i t i o n a l d i a g n o s t i c o r c u r a t i v e t r e a t m e n t . 
The O r t h o p a e d i c C o n s u l t a n t s , who examined c l a i m a n t b e f o r e and a f t e r t h e l a s t 
award o f compensation, found no b a s i s f o r r e o p e n i n g t h e c l a i m i n January 1989. 
(Ex. 1 2 6 ) . We do n o t f i n d Dr. Ray's o p i n i o n p e r s u a s i v e . 

Even i f we accept Dr. Ray's o p i n i o n t h a t c l a i m a n t ' s c o n d i t i o n has wors
ened, t h e r e i s no ev i d e n c e t h a t she has s u f f e r e d a d i m i n i s h m e n t o f e a r n i n g 
c a p a c i t y . A t t h e t i m e o f t h e l a s t arrangement o f compensation, c l a i m a n t main
t a i n e d t h a t she was un a b l e t o work due t o her i n j u r y and agreed t h a t she was no 
l o n g e r a member o f t h e work f o r c e . T h e r e a f t e r , she has n o t r e t u r n e d t o work and 
rema i n s unemployed. The o n l y evidence t h a t she i s l e s s a b l e t o work i s her 
t e s t i m o n y t h a t t h e i n c r e a s e d p a i n i m p a i r s her a b i l i t y t o make s t u f f e d a n i m a l s 
t h a t she s e l l s f r o m t i m e t o t i m e . We do n o t c o n s i d e r t h a t t e s t i m o n y , s t a n d i n g 
by i t s e l f , p e r s u a s i v e e v i d e n c e o f a di m i n i s h m e n t o f e a r n i n g c a p a c i t y . 

F i n a l l y , we n o t e t h a t t h e l a s t arrangement o f compensation e x p r e s s l y con
t e m p l a t e d t h e waxing o f c l a i m a n t ' s symptoms w i t h o u t a w o r s e n i n g i n c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n . There i s no evidence t h a t t h e degree o f c l a i m a n t ' s r e 
duced e a r n i n g c a p a c i t y i s g r e a t e r t h a n t h a t a n t i c i p a t e d by t h e l a s t arrangement 
o f compensation. 

On t h i s r e c o r d , we f i n d t h a t c l a i m a n t has f a i l e d t o p r o v e a compensable 
a g g r a v a t i o n o f her low back c o n d i t i o n . 
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I n t e r i m Compensation and P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e c o n c l u s i o n s and reasons r e g a r d i n g t h e i s s u e s o f i n t e r i m com
p e n s a t i o n and p e n a l t i e s and a t t o r n e y fees as s e t f o r t h i n t h e Refer e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 11, 1989 i s a f f i r m e d . 

October 16, 1990 C i t e as 42 Van N a t t a 2362 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID E. FITZSIMONDS, C l a i m a n t 

WCB Case No. 89-08966 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
S n a r s k i s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Teneribaum's o r d e r t h a t : ( 1 ) i n 
cr e a s e d h i s uns c h e d u l e d permanent d i s a b i l i t y award f o r a l e f t s h o u l d e r i n j u r y 
f r o m 5 p e r c e n t (16 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 13 p e r c e n t 
(41.6 d e g r e e s ) ; and (2) fou n d t h a t c l a i m a n t was e n t i t l e d t o t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s based upon r e g u l a r and o v e r t i m e hours a c t u a l l y worked. On r e 
vi e w , t h e i s s u e s a r e e x t e n t o f unscheduled permanent d i s a b i l i t y and r a t e o f 
te m p o r a r y t o t a l d i s a b i l i t y . We m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " S t i p u l a t i o n s " and " F i n d i n g s , " w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t underwent a c l a v i c l e 
r e s e c t i o n o f t h e l e f t s h o u l d e r . I n a d d i t i o n , c l a i m a n t has l o s t 5 p e r c e n t o f t h e 
s t r e n g t h i n h i s l e f t s h o u l d e r and has l o s t t h e a b i l i t y t o r e p e a t e d l y use h i s 
l e f t s h o u l d e r . 

CONCLUSIONS OF LAW AND OPINION 

Unscheduled permanent d i s a b i l i t y 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , t h e 
Ref e r e e a p p l i e d t h e s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopte d by 
t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See fo r m e r ORS 6 5 6 . 2 8 3 ( 7 ) . S p e c i f 
i c a l l y , t h e R e f e r e e a p p l i e d t h e v e r s i o n o f OAR 436-35-001 e t seq i n f o r c e f r o m 
J a n u a r y 1, 1989 u n t i l October 1, 1990, t h e r u l e s i n e f f e c t a t t h e t i m e o f t h e 
J u l y 5, 1989 D e t e r m i n a t i o n Order. These a re t h e r u l e s w h i c h we a p p l y as w e l l . 

E x p l a n a t i o n o f " s t a n d a r d s " e q u a t i o n f o r unscheduled d i s a b i l i t y 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d 
a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " 
t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and im p a i r m e n t . Once e s t a b 
l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by 
t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s 
t h e n added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f 
uns c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 
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I n t h e p r e s e n t case, t h e p a r t i e s have s t i p u l a t e d t h a t c l a i m a n t i s n o t 
e n t i t l e d t o a v a l u e f o r age o r e d u c a t i o n . The p a r t i e s have a l s o s t i p u l a t e d t o 
c l a i m a n t ' s SVP as a g l a s s r e p a i r e r and have agreed t h a t c l a i m a n t has been r e 
l e a s e d t o and has r e t u r n e d t o h i s r e g u l a r work. We t h e r e f o r e d i s c u s s o n l y t h e 
i s s u e o f i m p a i r m e n t . 

I m p a i r m e n t 

C l a i m a n t argues, and t h e i n s u r e r concedes, t h a t t h e Re f e r e e e r r e d by 
n o t a w a r d i n g c l a i m a n t a s t i p u l a t e d impairment v a l u e o f 5 p e r c e n t f o r a c l a v i c l e 
r e s e c t i o n . We agree. As a r e s u l t o f h i s i n d u s t r i a l i n j u r y , c l a i m a n t underwent 
a c l a v i c l e r e s e c t i o n . He i s t h e r e f o r e e n t i t l e d t o a v a l u e o f 5 f o r t h e r e s e c 
t i o n . Former OAR 436-35-330(13). 

C l a i m a n t a l s o argues t h a t t h e Referee i n c o r r e c t l y awarded a v a l u e o f 
7.2 p e r c e n t f o r l o s s o f s t r e n g t h under former OAR 436-35-330(19). The Referee 
f o u n d t h a t c l a i m a n t was e n t i t l e d t o 15 p e r c e n t o f t h e 48 p e r c e n t maximum f o r 
l o s s o f s t r e n g t h , o r 7.2 p e r c e n t . Claimant argues t h a t t h e v a l u e awarded s h o u l d 
have been 15 p e r c e n t , n o t 7.2 p e r c e n t . We d i s a g r e e . 

We co n c l u d e t h a t t h e Referee c o r r e c t l y awarded a p e r c e n t a g e o f t h e 48 
p e r c e n t maximum v a l u e a l l o w e d , as t h e r u l e p r o v i d e s f o r such a c a l c u l a t i o n where 
l o s s o f s t r e n g t h i s l e s s t h a n complete. However, we do n o t agree t h a t c l a i m a n t 
i s e n t i t l e d t o 15 p e r c e n t o f t h e 48 p e r c e n t maximum. Here, c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , Dr. B a l d , c a l c u l a t e d t h a t c l a i m a n t had some s l i g h t r e s i d u a l weakness. 
Dr. B a l d o p i n e d t h a t c l a i m a n t ' s r e s i d u a l weakness was 5 p e r c e n t . We f i n d t h a t 
o p i n i o n p e r s u a s i v e and, t h e r e f o r e , f i n d t h a t c l a i m a n t i s e n t i t l e d t o a v a l u e o f 
5 p e r c e n t o f 48, o r 2.4, f o r h i s l o s s o f s h o u l d e r s t r e n g t h . Former OAR 436-35-
3 3 0 ( 1 3 ) . 

The Referee f o u n d , and we agree, t h a t as a r e s u l t o f h i s compensable 
i n j u r y , c l a i m a n t was l e s s a b l e t o r e p e t i t i v e l y use h i s l e f t s h o u l d e r . We con
c l u d e t h a t , f o r l o s s o f r e p e t i t i v e use o f h i s s h o u l d e r , c l a i m a n t i s e n t i t l e d t o 
a v a l u e o f 5 p e r c e n t . Former OAR 436-35-320(4). 

C l a i m a n t ' s impairment v a l u e s f o r h i s r e s e c t i o n ( 5 ) , l o s s o f s h o u l d e r 
s t r e n g t h (2.4) and l o s s o f r e p e t i t i v e use (5) a r e combined f o r a t o t a l i m p a i r 
ment o f 11.9. Because c l a i m a n t i s n o t e n t i t l e d t o any v a l u e f o r age o r educa
t i o n , t h e t o t a l v a l u e remains 11.9 p e r c e n t unscheduled permanent p a r t i a l d i s 
a b i l i t y . Former OAR 436-35-280(7). That d i s a b i l i t y f i g u r e i s rounded t o t h e 
n e x t h i g h e r whole p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 12 p e r c e n t . 

F i n a l l y , c l a i m a n t contends t h a t he i s e n t i t l e d t o d i s a b i l i t y i n a d d i 
t i o n t o t h a t awarded by t h e s t a n d a r d s , because t h e r e i s c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t t h e s t a n d a r d s do n o t a d e q u a t e l y r e f l e c t h i s l o s s o f e a r n i n g capac
i t y . See f o r m e r ORS 656.283(7). I n d e t e r m i n i n g whether c l a i m a n t has e s t a b 
l i s h e d c l e a r and c o n v i n c i n g evidence o f e n t i t l e m e n t t o a d d i t i o n a l d i s a b i l i t y , we 
t a k e i n t o c o n s i d e r a t i o n such f a c t o r s as c l a i m a n t ' s age, e d u c a t i o n , i m p a i r m e n t 
and a d a p t a b i l i t y t o p e r f o r m a g i v e n j o b . See former ORS 6 5 6 . 2 1 4 ( 5 ) . I n t h e 
p r e s e n t case, t h e r e c o r d does n o t p r o v i d e e v i d e n c e o f t h o s e f a c t o r s and we do 
n o t f i n d o t h e r e v i d e n c e s u f f i c i e n t f o r c l a i m a n t t o have p r o v e d by c l e a r and con
v i n c i n g e v i d e n c e t h a t he i s e n t i t l e d t o a d d i t i o n a l d i s a b i l i t y . 

A l t h o u g h we have found t h a t , under t h e s t a n d a r d s , c l a i m a n t i s e n t i t l e d 
t o 12 p e r c e n t unscheduled permanent d i s a b i l i t y , t h e i n s u r e r has n o t r e q u e s t e d a 
r e d u c t i o n o f t h e Referee's award o f 13 p e r c e n t unscheduled permanent d i s a b i l i t y . 



2364 David E. F i t z s i m o n d s , 42 Van N a t t a 2362 (1990) 

Moreover, t h e i n s u r e r has r e q u e s t e d t h a t t h e Referee's o r d e r "be a f f i r m e d sub
j e c t t o an a d d i t i o n a l 5 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y c o n s i s 
t e n t w i t h t h e s t i p u l a t i o n p u r s u a n t t o OAR 436-35-330(13)". Based upon t h e i n 
s u r e r ' s c o n c e s s i o n , we con c l u d e t h a t c l a i m a n t ' s t o t a l d i s a b i l i t y award, s h o u l d 
be 18 p e r c e n t u n scheduled permanent p a r t i a l d i s a b i l i t y . 

Temporary t o t a l d i s a b i l i t y 

The Board adopts t h e Referee's C o n c l u s i o n s and O p i n i o n r e g a r d i n g t h e 
i s s u e o f t e m p o r a r y t o t a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d August 23, 1989, as amended by t h e August 
30, 1989 o r d e r , i s m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f t h e 
Refere e ' s o r d e r t h a t i n c r e a s e d c l a i m a n t ' s award t o 13 p e r c e n t u n s c h e d u l e d perma
nent d i s a b i l i t y i s m o d i f i e d . C l a i m a n t i s awarded an a d d i t i o n a l 5 p e r c e n t 
(16 d e g r e e s ) , f o r a t o t a l award t o d a t e o f 18 p e r c e n t (57.6 degrees) u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e 
i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s 
a t t o r n e y by t h e i n s u r e r , b u t n o t t o exceed $3,000. The rem a i n d e r o f t h e 
Ref e r e e ' s o r d e r i s a f f i r m e d . 

O ctober 16, 1990 C i t e as 42 Van N a t t a 2364 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
EARL A. RUSSELL, Claimant 
WCB Case No. 89-04339 

ORDER ON REVIEW 
Malagon, e t a l . , Claimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Myzak's o r d e r t h a t : (1) foun d t h a t c l a i m a n t ' s c u r r e n t c l a i m f o r an os t r i g o n e 
c o n d i t i o n was n o t b a r r e d by r e s j u d i c a t a ; and (2) s e t a s i d e i t s p a r t i a l d e n i a l 
o f c l a i m a n t ' s os t r i g o n e c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e r e s j u d i c a t a and 
c o m p e n s a b i l i t y , and a l t e r n a t i v e l y , e x t e n t o f scheduled permanent d i s a b i l i t y . We 
r e v e r s e on t h e i s s u e s o f r e s j u d i c a t a and c o m p e n s a b i l i t y and a f f i r m t h e D e t e r m i 
n a t i o n O rder, w h i c h awarded c l a i m a n t 10 p e r c e n t (15 degrees) s c h e d u l e d permanent 
d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f c l a i m a n t ' s r i g h t a n k l e ( l e g ) . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

The O p i n i o n and Order d a t e d May 24, 1988, w h i c h u p h e l d t h e i n s u r e r ' s 
d e n i a l o f s u r g e r y t o e x c i s e t h e os t r i g o n e , was n o t appealed and t h a t o r d e r i s 
f i n a l . 

On March 6, 1989, t h e employer d e n i e d c l a i m a n t ' s os t r i g o n e c o n d i t i o n , 
c o n t e n d i n g t h a t t h e c l a i m was b a r r e d by t h e o p e r a t i o n o f t h e d o c t r i n e o f r e s 
j u d i c a t a . C l a i m a n t r e q u e s t e d a h e a r i n g . 

The i s s u e o f c o m p e n s a b i l i t y o f c l a i m a n t ' s os t r i g o n e c o n d i t i o n has been 
a d j u d i c a t e d p r e v i o u s l y . There was an o p p o r t u n i t y t o l i t i g a t e t h e c o m p e n s a b i l i t y 
o f t h e c o n d i t i o n under an o c c u p a t i o n a l d i s e a s e t h e o r y a t t h e e a r l i e r h e a r i n g . 
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The R e f e r e e found t h a t c l a i m a n t ' s c l a i m was f o r a f r a c t u r e o f t h e 
p o s t e r i o r p r o c e s s o f t h e t a l u s and concluded t h a t t h a t c l a i m was n o t b a r r e d by 
t h e d o c t r i n e o f r e s j u d i c a t a . We d i s a g r e e . 

The i n s u r e r ' s March 6, 1989 d e n i a l s p e c i f i c a l l y d e n i e d c o m p e n s a b i l i t y o f 
t h e os t r i g o n e c o n d i t i o n , n o t a f r a c t u r e o f t h e p o s t e r i o r p r o c e s s o f t h e t a l u s . 
(Ex. 2 2 ) . 

" P r e c l u s i o n by former a d j u d i c a t i o n " i s a " d o c t r i n e o f r u l e s and p r i n c i p l e s 
g o v e r n i n g t h e b i n d i n g e f f e c t on a subsequent p r o c e e d i n g o f a f i n a l judgment p r e 
v i o u s l y e n t e r e d i n a c l a i m . " Drews v. EBI Companies, 310 Or 134 ( 1 9 9 0 ) . "Claim 
p r e c l u s i o n " o r " r e s j u d i c a t a " i s t h e r u l e t h a t a p a r t y may n o t a s s e r t a c l a i m 
a r i s i n g f r o m a t r a n s a c t i o n w i t h r e s p e c t t o which he has a l r e a d y p r o s e c u t e d such 
a c l a i m t o a v a l i d and f i n a l judgment. See Restatement, (Second) o f Judgments, 
I n t r o d u c t i o n 1 and 18 & 19 (1 9 8 0 ) ; Dean v. E x o t i c Veneers, I n c . , 81 Or 188 
( 1 9 7 5 ) ; C a r r v. A l l i e d P l a t i n g Co., 81 Or App 306 ( 1 9 8 6 ) ; Tana W i l s o n , 
40 Van N a t t a 476 ( 1 9 8 8 ) ; Jimmy M. Campoz, 42 Van N a t t a 903 ( 1 9 9 0 ) . Three key 
ele m e n t s o f " c l a i m p r e c l u s i o n " a r e : (1) t h e same p a r t i e s ; (2) t h e same c l a i m ; 
and ( 3 ) a v a l i d and f i n a l judgment o f t h e f i r s t c l a i m . 

A w o r k e r who i s aware t h a t i t i s p o s s i b l e t h a t h i s p h y s i c a l c o n d i t i o n i s 
t h e p r o d u c t o f e i t h e r an o c c u p a t i o n a l d i s e a s e o r a j o b - r e l a t e d t r a u m a t i c i n j u r y 
may n o t b r i n g two s u c c e s s i v e compensation c l a i m s s e e k i n g t h e same r e l i e f f o r t h e 
same c o n d i t i o n . Drews, supra, 310 Or a t page 143. The f a i l u r e t o a s s e r t b o t h 
t h e o r i e s i n t h e f i r s t compensation c l a i m p r e c l u d e s t h e second c l a i m on t h e 
second t h e o r y where f i n a l i t y has a t t a c h e d t o t h e f i r s t p r o c e s s e d and t h e r e was 
an o p p o r t u n i t y t o l i t i g a t e b o t h c l a i m s a t t h e t i m e o f t h e f i r s t c l a i m . I d . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we f i n d t h a t t h e employer's Jan
u a r y 15, 1988 d e n i a l o f s u r g e r y , t o e x c i s e t h e os t r i g o n e , and t h e employer's 
March 6, 1989 d e n i a l o f an o c c u p a t i o n a l d i s e a s e c l a i m , f o r t h e os t r i g o n e c o n d i 
t i o n , deny t h e same c o n d i t i o n . They b o t h i n v o l v e t h e same p a r t i e s ( w h i c h i s un
c o n t e s t e d ) , b o t h i n v o l v e t h e same c o n d i t i o n (os t r i g o n e ) and t h e r e has been a 
f i n a l judgment o f t h e f i r s t c l a i m . F i n a l l y , t h e r e was an o p p o r t u n i t y t o l i t i 
g a t e t h e os t r i g o n e c o n d i t i o n as an o c c u p a t i o n a l d i s e a s e a t t h e t i m e o f t h e p r o 
c e e d i n g on t h e f i r s t c l a i m . 

F i n a l Judgment on t h e F i r s t Claim 

On J u l y 27, 1987, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Whitney, r e q u e s t e d 
a u t h o r i z a t i o n t o remove a m e t a l p l a t e and t o e x c i s e t h e "os t r i g o n e . " (Ex. 7 ) . 
The employer d e n i e d t h e r e q u e s t . . By O p i n i o n and Order, t h a t p o r t i o n o f t h e 
d e n i a l f o r s u r g e r y t o remove t h e p l a t e was s e t a s i d e , b u t t h a t p o r t i o n o f t h e 
d e n i a l r e g a r d i n g e x c i s i o n o f t h e os t r i g o n e was u p h e l d . S p e c i f i c a l l y , R e feree 
McCullough f o u n d and concluded t h a t t h e need t o e x c i s e t h e os t r i g o n e was n o t 
m a t e r i a l l y r e l a t e d t o c l a i m a n t ' s compensable 1985 a n k l e i n j u r y . A c c o r d i n g l y , 
t h e R e f e r e e c o n c l u d e d t h a t p o r t i o n o f t h e s u r g e r y r e q u i r e d t o e x c i s e t h e os 
t r i g o n e was n o t compensable. (Ex. 1 2 ) . That o r d e r was a f f i r m e d by a 
May 22, 1987 Order on Review. N e i t h e r p a r t y appealed t h a t o r d e r t o t h e Co u r t o f 
App e a l s . T h e r e f o r e , t h a t o r d e r became a f i n a l o r d e r . 

The Same C l a i m - C o n d i t i o n 

C l a i m a n t ' s f i r s t c l a i m was f o r t h e s u r g i c a l e x c i s i o n o f t h e "os t r i g o n e . " 
As n o t e d e a r l i e r , t h a t p o r t i o n o f t h e d e n i a l f o r t h e e x c i s i o n o f t h e "os 
t r i g o n e " was u p h e l d , b o t h by a Referee and by t h e Board on r e v i e w . The e x c i s i o n 
o f t h e "os t r i g o n e " i s n o t compensable. 

The R eferee c h a r a c t e r i z e d c l a i m a n t ' s c u r r e n t c l a i m as a c l a i m f o r a f r a c 
t u r e o f t h e p o s t e r i o r process o f t h e t a l u s and a p p a r e n t l y based her c h a r a c t e r i 
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z a t i o n on Whitn e y ' s March 1989 "check-the-box" form l e t t e r . Because she f o u n d 
t h e c l a i m was f o r a f r a c t u r e , r a t h e r t h a n t h e os t r i g o n e , t h e R e f e r e e f o u n d t h a t 
t h e c l a i m was n o t b a r r e d by r e s j u d i c a t a . We d i s a g r e e . 

We f i n d , a f t e r o ur r e v i e w o f t h e r e c o r d , t h a t t h e two c l a i m s f i l e d by 
c l a i m a n t a r e f o r t h e same c o n d i t i o n : t h e os t r i g o n e . 

On F e b r u a r y 13, 1989, Whitney, f o r t h e f i r s t t i m e , r e p o r t e d t h a t t h e "os 
t r i g o n e was p r o b a b l y a f r a c t u r e a t t h e t i m e o f i n j u r y . " We n o t e t h a t a g a i n , 
W hitney r e f e r s t o t h e c o n d i t i o n as an "os t r i g o n e . " I t was t h i s r e p o r t t h a t t h e 
i n s u r e r i n t e r p r e t e d t h a t a second c l a i m was b e i n g f i l e d . 

On March 2, 1989, Whitney "checked-the-box" on a form l e t t e r w h i c h s p e c i 
f i e d c l a i m a n t ' s a t t o r n e y ' s i n t e r p r e t a t i o n o f Whitney's F e b r u a r y 13, 1989 r e p o r t . 
That l e t t e r s t a t e d , e s s e n t i a l l y , t h a t t h e e x c i s e d p o r t i o n o f c l a i m a n t ' s f o o t was 
n o t an os t r i g o n e , b u t was t h e p o s t e r i o r process o f t h e t a l u s w h i c h had been 
f r a c t u r e d as a r e s u l t o f c l a i m a n t ' s compensable i n j u r y . (Ex. 2 3 ) . 

W h i l e we g e n e r a l l y g i v e g r e a t e r w e i g h t t o t h e o p i n i o n s o f a t r e a t i n g 
p h y s i c i a n , we w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do o t h e r 
w i s e . W e i l a n d v. SAIF. 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van 
N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 
Van N a t t a 423 ( 1 9 8 6 ) . We f i n d p e r s u a s i v e reasons n o t t o d e f e r t o Whitn e y ' s 
March 1989 changed o p i n i o n as t o t h e n a t u r e o f c l a i m a n t ' s c o n d i t i o n w h i c h was 
e x c i s e d . 

On seven s e p a r a t e o c c a s i o n s , Whitney no t e d c l a i m a n t ' s c o n d i t i o n as an "os 
t r i g o n e . " (Exs. 4, 6, 7, 8, 9, 1 4 ) . Each o f t h e s e i n s t a n c e s r e f e r t o m e d i c a l 
e v a l u a t i o n s d a t e d p r i o r t o c l a i m a n t ' s a c t u a l s u r g e r y . L i k e w i s e , t h e s u r g i c a l 
r e p o r t a u t h o r e d a g a i n by Whitney no t e d " e x c i s i o n o f t h e os t r i g o n e . " (Ex. 1 5 ) . 
And, a g a i n , i n a p o s t - o p e r a t i v e r e p o r t , Whitney r e f e r s t o c l a i m a n t ' s "os 
t r i g o n e " c o n d i t i o n . (Ex. 1 7 ) . We a r e persuaded by t h e c o n s i s t e n c y o f t h e s e r e 
p o r t s t h a t t h e i t e m e x c i s e d was an os t r i g o n e . 

C l a i m a n t ' s check-the-box response i s n o t p e r s u a s i v e g i v e n t h e numerous 
p r i o r c h a r a c t e r i z a t i o n s o f c l a i m a n t ' s c o n d i t i o n as an os t r i g o n e . W h i t n e y 
m e r e l y checked-the-box. He d i d n o t e x p r e s s l y change h i s o p i n i o n . For t h e s e 
r e a s o n s , we do n o t r e l y on Whitney's a l l e g e d r e c h a r a c t e r i z a t i o n o f c l a i m a n t ' s 
c o n d i t i o n . W e i l a n d , supra. 

Because we f i n d t h a t t h e c o n d i t i o n , a t a l l t i m e s , remained an 
"os t r i g o n e , " t h e e x c i s i o n o f which i s n o t compensable, we c o n c l u d e t h a t 
c l a i m a n t ' s c u r r e n t o c c u p a t i o n a l d i s e a s e c l a i m f o r t h a t same c o n d i t i o n , w h i c h 
c l a i m a n t had t h e o p p o r t u n i t y t o l i t i g a t e a t t h e f i r s t p r o c e e d i n g , i s b a r r e d . 
Drews, s u p r a . 

Given o u r f i n d i n g t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e 
os t r i g o n e c o n d i t i o n i s p r e c l u d e d by former a d j u d i c a t i o n , we do n o t ad d r e s s t h e 
c o m p e n s a b i l i t y i s s u e . We now t u r n t o t h e i s s u e o f e x t e n t o f s c h e d u l e d permanent 
d i s a b i l i t y . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

C l a i m a n t ' s compensable c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on December 16, 
1988. H i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on January 23, 1989. The r e 
f o r e , t h e " s t a n d a r d s " adopted e f f e c t i v e January 1, 1989, fo r m e r OAR 436-35-001, 
e t seq., a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . 
S p e c i f i c a l l y , we a p p l y f o r m e r OAR 436-35-000 t h r o u g h 436-35-260 t o t h e r a t i n g o f 
c l a i m a n t ' s s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 
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Scheduled d i s a b i l i t y i s r a t e d on t h e permanent l o s s o f use o r f u n c t i o n o f 
a body p a r t due t o an i n j u r y connected w i t h t h e j o b . f o r m e r OAR 436-35-010(2). 
P a i n i s c o n s i d e r e d i n t h e s e r u l e s t o t h e e x t e n t i t r e s u l t s i n measurable i m p a i r 
ment. I f t h e r e i s no measurable impairment, no award o f sch e d u l e d permanent 
p a r t i a l d i s a b i l i t y i s a l l o w e d . Former OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( b ) . 

C l a i m a n t p r e v i o u s l y was awarded 10 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y 
f o r t h e l o s s o f use o r f u n c t i o n o f h i s r i g h t a n k l e ( l e g ) by a F e b r u a r y 20, 1986 
D e t e r m i n a t i o n Order. A f t e r c l a i m a n t ' s s u r g e r y f o r removal o f t h e m e t a l p l a t e , 
h i s c l a i m was a g a i n c l o s e d , by a January 23, 1989 D e t e r m i n a t i o n Order w h i c h 
awarded no a d d i t i o n a l s cheduled permanent d i s a b i l i t y . 

There i s no ev i d e n c e i n t h e r e c o r d , m e d i c a l o r o t h e r w i s e , t o i n d i c a t e t h a t 
c l a i m a n t s u f f e r s measurable impairment above t h a t a l r e a d y awarded by t h e e a r l i e r 
D e t e r m i n a t i o n Order. Consequently, we do not i n c r e a s e c l a i m a n t ' s s c h e d u l e d 
permanent d i s a b i l i t y award and a f f i r m t h e January 23, 1989 D e t e r m i n a t i o n Order. 

ORDER 

The Ref e r e e ' s o r d e r d a t e d J u l y 6, 1989 i s r e v e r s e d . The i n s u r e r ' s 
March 6, 1989 d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r an os t r i g o n e 
i s r e i n s t a t e d and u p h e l d . The Referee's $1,500 a t t o r n e y f e e award i s r e v e r s e d . 
The J a n u a r y 23, 1989 D e t e r m i n a t i o n Order i s a f f i r m e d . 

O c tober 16, 1990 C i t e as 42 Van N a t t a 2367 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GREGORY F. STEVENS, Claimant 

WCB Case No. 89-06512 
ORDER ON REVIEW 

P o z z i , e t a l . , C l a i m a n t A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t awarded 4 p e r c e n t 
(12.8 degrees) unscheduled permanent d i s a b i l i t y f o r h i s upper back, whereas a 
D e t e r m i n a t i o n Order had awarded no permanent d i s a b i l i t y . On r e v i e w t h e i s s u e i s 
e x t e n t o f unscheduled permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " b u t n o t h i s " U l t i m a t e 
F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

R e p e t i t i v e movements o f c l a i m a n t ' s c e r v i c a l and upper t h o r a c i c s p i n e , 
a l o n g w i t h t h e p h y s i c a l s t r a i n he i s exposed t o w h i l e w o r k i n g , r e s u l t s i n a 
symptomatic w o r s e n i n g o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n . The d i s c o m f o r t e x p e r i 
enced w h i l e symptomatic, l i m i t s t h e r e p e t i t i v e use o f c l a i m a n t ' s neck. 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The Referee awarded 4 p e r c e n t unscheduled permanent d i s a b i l i t y f o r 
c l a i m a n t ' s compensable i n j u r y . He d i d n o t , however, award a v a l u e f o r a c h r o n i c 
c o n d i t i o n l i m i t i n g r e p e t i t i v e use. Claimant contends t h a t he i s e n t i t l e d t o 5 
p e r c e n t f o r t h e c h r o n i c c o n d i t i o n which l i m i t s h i s r e p e t i t i v e use and f u n c t i o n 
o f h i s neck. See fo r m e r 436-35-320(4). The s e l f - i n s u r e d employer d i s a g r e e s . 
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The p a r t i e s do n o t d i s p u t e t h a t c l a i m a n t has r e t u r n e d t o h i s u s u a l and 
customary o c c u p a t i o n . T h e r e f o r e , no v a l u e s a re a s s i g n e d t o c l a i m a n t ' s age, edu
c a t i o n and a d a p t a b i l i t y f a c t o r s . Former OAR 4 3 6 - 3 5 - 2 9 0 ( 1 ) ( b ) , OAR 436-35-
3 0 0 ( 1 ) ( b ) , and OAR 4 3 6 - 3 5 - 3 1 0 ( 1 ) ( b ) ; Sharon A. I p o x , 42 Van N a t t a 1568 ( 1 9 9 0 ) . 
C o n s e q u e n t l y , we do n o t address t h e s e i s s u e s . The o n l y d i s p u t e as t o i m p a i r m e n t 
i s w h e t h e r c l a i m a n t i s e n t i t l e d t o a v a l u e f o r a c h r o n i c c o n d i t i o n under f o r m e r 
OAR 436 - 3 5 - 3 2 0 ( 4 ) . 

We t u r n t o t h e i s s u e o f e n t i t l e m e n t f o r a c h r o n i c c o n d i t i o n r e s u l t i n g f r o m 
t h e compensable i n j u r y . C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. Rabin, o p i n e d 
t h a t r e p e t i t i v e movement o f t h e upper s p i n e which c l a i m a n t i s s u b j e c t t o w h i l e 
w o r k i n g c o n t r i b u t e s t o a symptomatic w o r s e n i n g . (Ex. 2 9 - 2 ) . When c l a i m a n t i s 
symptomatic, h i s l i m i t e d movement i n t e r f e r e s w i t h h i s work a c t i v i t i e s . I d . 
There i s no e v i d e n c e t o t h e c o n t r a r y . 

Based on t h i s r e c o r d , we a r e persuaded t h a t c l a i m a n t e x p e r i e n c e s a c h r o n i c 
c o n d i t i o n w h i c h l i m i t s t h e r e p e t i t i v e use o f h i s neck. C o n s e q u e n t l y , we f i n d 
t h a t c l a i m a n t i s e n t i t l e d t o 5 p e r c e n t f o r t h e c h r o n i c neck c o n d i t i o n caused by 
t h e compensable i n j u r y t h a t r e s u l t s i n l o s s o f use o r f u n c t i o n o f h i s neck. 
Former OAR 436-35- 3 2 0 ( 4 ) . 

C o m p u t a t i o n o f D i s a b i l i t y 

C l a i m a n t ' s t o t a l i m p airment i s h i s l o s t range o f m o t i o n ( 4 ) , combined w i t h 
t h e c h r o n i c c o n d i t i o n v a l u e (5) f o r a t o t a l impairment o f 8.8 p e r c e n t . As no 
v a l u e s a r e a s s i g n e d t o age, e d u c a t i o n , and a d a p t a b i l i t y , h i s d i s a b i l i t y i s based 
s o l e l y on h i s i m p a i r m e n t r a t i n g . 

C o n s e q u e n t l y , we conclu d e t h a t under t h e s t a n d a r d s , c l a i m a n t i s e n t i t l e d 
t o 8.8 p e r c e n t unscheduled permanent d i s a b i l i t y . That d i s a b i l i t y f i g u r e i s 
rounded t o t h e n e x t h i g h e r p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e s t a n d a r d s i s , t h e r e f o r e , 9 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 17, 1989 i s m o d i f i e d . I n a d d i t i o n t o 
t h e R e f e r e e ' s award, c l a i m a n t i s awarded 5 p e r c e n t (16 degrees) f o r a t o t a l 
award t o d a t e o f 9 p e r c e n t (28.8 degrees) unscheduled permanent d i s a b i l i t y . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d u n s c h e d u l e d d i s a b i l 
i t y c ompensation c r e a t e d by t h i s o r d e r . However, t h e t o t a l a t t o r n e y f e e awarded 
by t h e R e f e r e e and Board o r d e r s h a l l n o t exceed $3,800. 

October 16, 1990 C i t e as 42 Van N a t t a 2368 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERTA R. TOIBERG, Claimant 

WCB Case No. 88-20052 
ORDER ON REVIEW 

Douglas D. Hagen, Claimant A t t o r n e y 
D a v i d O. Home, Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Neal's o r d e r t h a t s e t ' a s i d e i t s p a r t i a l d e n i a l , as amended, o f c l a i m a n t ' s c u r 
r e n t h y p e r l o r d o s i s c o n d i t i o n and m e d i c a l s e r v i c e s c l a i m f o r c h i r o p r a c t i c c a r e . 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and m e d i c a l s e r v i c e s . We r e v e r s e . 
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FINDINGS OF FACT 
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On November 30 1987, c l a i m a n t i n j u r e d her low back w h i l e l i f t i n g a p a t i e n t 
a t work. The c l a i m was accepted f o r "low back s t r a i n . " 

C l a i m a n t was i n i t i a l l y t r e a t e d by Dr. Henry. 

S u b s e q u e n t l y , c l a i m a n t was seen by Dr. Chaser. 

On F e b r u a r y 17, 1988, c l a i m a n t underwent an independent m e d i c a l examina
t i o n by t h e Western M e d i c a l C o n s u l t a n t s . 

C l a i m a n t began t r e a t i n g w i t h Dr. Urban, a c h i r o p r a c t o r , on May 16, 1988. 

Cl a i m a n t underwent a second independent m e d i c a l e x a m i n a t i o n w i t h t h e 
O r t h o p a e d i c C o n s u l t a n t s on June 9, 1988. 

On November 7, 1988, t h e employer i s s u e d a p a r t i a l d e n i a l d e n y i n g c h i r o 
p r a c t i c c a r e r e n d e r e d by Dr. Urban, and c l a i m a n t ' s c u r r e n t " s c o l i o s i s " c o n d i 
t i o n . On January 12, 1989, t h e p a r t i a l d e n i a l was amended r e s c i n d i n g t h e 
" s c o l i o s i s " a s p e c t o f t h e p a r t i a l d e n i a l , and i n i t s s t e a d d e n y i n g c o m p e n s a b i l 
i t y o f c l a i m a n t ' s " h y p e r l o r d o s i s " o f t h e lumbar s p i n e . 

A t t h e t i m e o f h e a r i n g c l a i m a n t was r e c e i v i n g t r e a t m e n t f r o m Dr. Urban 
t h r e e t i m e s a week f o r low back p a i n r e s u l t i n g f r o m t h e h y p e r l o r d o s i s c o n d i t i o n . 
P a l l i a t i v e t r e a t m e n t c o n s i s t e d o f u l t r a s o u n d , h e a t , and massage. 

C l a i m a n t ' s "morbid obese" c o n d i t i o n p r e e x i s t e d t h e compensable November 
1987 i n j u r y . The o b e s i t y i s u n r e l a t e d t o t h e compensable i n j u r y . 

C l a i m a n t ' s h y p e r l o r d o s i s c o n d i t i o n i s p r e e x i s t i n g , and was n o t worsened o r 
made symptomatic by t h e compensable November 1987 i n j u r y . 

ULTIMATE FINDINGS OF FACT 

The compensable November 1987 i n j u r y i s n o t a m a t e r i a l c o n t r i b u t i n g cause 
o f c l a i m a n t ' s c u r r e n t h y p e r l o r d o s i s c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
Compen s ab i 1 i t y 

P r o c e d u r a l v a l i d i t y o f t h e amended p a r t i a l d e n i a l . 

W i t h o u t r e a c h i n g t h e m e r i t s , t h e Referee s e t a s i d e t h e employer's amended 
p a r t i a l d e n i a l on p r o c e d u r a l grounds. The Referee fo u n d t h a t t h e amended p a r 
t i a l d e n i a l was an i m p e r m i s s i b l e "backup" d e n i a l , and a l t e r n a t i v e l y , was a l s o an 
im p r o p e r p r e c l o s u r e d e n i a l . We d i s a g r e e . 

As a g e n e r a l r u l e , an i n s u r e r who accepts a c l a i m f o r compensation may n o t 
l a t e r deny t h e same c l a i m . Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) . The r a t i o n a l e 
f o r t h i s d e c i s i o n i s based on p o l i c y c o n s i d e r a t i o n s , s p e c i f i c a l l y t h e p r e v e n t i o n 
o f i n s t a b i l i t y , u n c e r t a i n t y and d e l a y i n t h e p r o c e s s i n g o f compensable c l a i m s . 
Bauman, s u p r a . 

We f i n d t h e employer was n o t a t t e m p t i n g t o revoke i t s o r i g i n a l acceptance 
o f t h e low back c l a i m . An employer's acceptance o f a c l a i m i n c l u d e s o n l y t h o s e 
i n j u r i e s o r c o n d i t i o n s s p e c i f i c a l l y accepted i n w r i t i n g p u r s u a n t t o ORS 
65 6 . 2 6 2 ( 6 ) . The employer may p a r t i a l l y deny a c l a i m i f i t s p e c i f i e s w h i c h i n 
j u r i e s o r c o n d i t i o n s i t a c c e p t s and which i t d e n i e s . I t i s i m p r o p e r t o deny 
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t h o s e c o n d i t i o n s w h i c h a r e a p a r t o f t h e acceptance. But i t i s n o t i m p r o p e r t o 
deny s e p a r a t e a s p e c t s , i . e . , c o n d i t i o n s / i n j u r i e s a r i s i n g o u t o f t h e same c l a i m . 
G e o r g i a P a c i f i c v. Piwowar, 305 Or 494, 501-502 ( 1 9 8 8 ) ; Johnson v. S p e c t r a 
P h y s i c s , 303 Or 49, 58 ( 1 9 8 7 ) . 

Per t h e 801 f o r m t h e employer accepted a "low back s t r a i n . " The m e d i c a l 
e v i d e n c e i n d i c a t e s t h a t c l a i m a n t ' s h y p e r l o r d o s i s c o n d i t i o n p r e e x i s t e d t h e com
pe n s a b l e low back i n j u r y , and was a s e p a r a t e i n f i r m i t y . The scope o f t h e accep
t a n c e d i d n o t encompass t h e h y p e r l o r d o s i s . As such, i t was n o t p r o c e d u r a l l y im
p r o p e r f o r t h e employer t o deny t h e h y p e r l o r d o s i s c o n d i t i o n w h i c h was a s e p a r a t e 
a s p e c t o f t h a t c l a i m . See Piwowar, supra; Johnson, supra. 

Nor do we f i n d a p r e c l o s u r e d e n i a l . Where t h e r e i s an a c c e p t e d c l a i m , t h e 
employer may n o t i s s u e a d e n i a l w h i c h a t t e m p t s t o t e r m i n a t e f u t u r e r e s p o n s i b i l 
i t y f o r t h a t a c c e p t e d c o n d i t i o n where t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y has 
n o t y e t been d e t e r m i n e d . R o l l e r v. Weyerhaeuser Co., 67 Or App 583 ( 1 9 8 4 ) . 
Here, t h e employer d e n i e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s h y p e r l o r d o s i s c o n d i 
t i o n . As n o t e d above, t h i s i s a s e p a r a t e c o n d i t i o n from c l a i m a n t ' s a c c e p t e d low 
back s t r a i n . A c c o r d i n g l y , R o l l e r does not a p p l y i n t h i s s i t u a t i o n . R o l l e r , 
s u p r a . 

M e r i t s o f t h e amended p a r t i a l d e n i a l . 

As we f i n d t h e amended p a r t i a l d e n i a l p r o c e d u r a l l y v a l i d , we p r o c e e d t o 
t h e m e r i t s o f c l a i m a n t ' s c u r r e n t h y p e r l o r d o s i s c o n d i t i o n and m e d i c a l s e r v i c e s 
c l a i m . We f i n d t h a t c l a i m a n t ' s c u r r e n t need f o r m e d i c a l t r e a t m e n t i s r e l a t e d t o 
t h e h y p e r l o r d o s i s c o n d i t i o n , and n o t t h e accepted low back s t r a i n . We f u r t h e r 
c o n c l u d e t h a t t h e h y p e r l o r d o s i s i s n o t c a u s a l l y r e l a t e d t o t h e compensable 
i n j u r y . 

C l a i m a n t s u f f e r e d a compensable i n j u r y on November 30, 1987, when she 
a t t e m p t e d t o l i f t a p a t i e n t . Her t r e a t i n g p h y s i c i a n a t t h a t t i m e Dr. Henry 
d i a g n o s e d "low back s t r a i n . " S h o r t l y t h e r e a f t e r c l a i m a n t began s e e i n g Dr. 
Chaser. By r e p o r t d a t e d January 12, 1988, Dr. Chaser i d e n t i f i e d , t h r o u g h x - r a y , 
a "severe lumbar h y p e r l o r d o s i s " c o n d i t i o n . He n o t e d t h e c o m p l i c a t i o n s caused by 
c l a i m a n t ' s "morbid o b e s i t y . " He a l s o s t a t e d , " . . . o b e s i t y , poor p o s t u r a l h a b i t s , 
and g e n e r a l poor h e a l t h have p r o b a b l y c o n t r i b u t e d t o t h e c o n t i n u a n c e o f her back 
c o n d i t i o n . . . " 

I n F e b r u a r y 1988, an independent m e d i c a l e x a m i n a t i o n was p e r f o r m e d by t h e 
Western M e d i c a l C o n s u l t a n t s . I t was t h e o p i n i o n o f t h e C o n s u l t a n t s t h a t 
c l a i m a n t ' s low back s t r a i n had reached maximum improvement. They c o n c l u d e d t h a t 
c l a i m a n t ' s low back s t r a i n was m e d i c a l l y s t a t i o n a r y w i t h no permanent r e s i d u a l s . 
No f u r t h e r t r e a t m e n t was recommended. I n a d d i t i o n t o her o b e s i t y , t h e y a l s o 
n o t e d t h a t c l a i m a n t had a "marked p o s t u r a l h y p e r l o r d o s i s . " 

Dr. Chaser, c l a i m a n t ' s t r e a t i n g p h y s i c i a n a t t h e t i m e , e s s e n t i a l l y con
c u r r e d , a l t h o u g h he c o n c l u d e d c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y as he p r e 
d i c t e d c o n t i n u e d i n c r e a s e d improvement. W i t h r e g a r d t o t h e h y p e r l o r d o s i s he 
commented, "Her o b e s i t y and marked lumbar l o r d o s i s a r e h i n d e r i n g her p r o g r e s s . " 

The O r t h o p a e d i c C o n s u l t a n t s s t a t e d t h a t c l a i m a n t ' s h y p e r l o r d o s i s i s p r e 
e x i s t i n g and i s p r o b a b l y a major f a c t o r i n her c o n t i n u i n g low back p a i n . They 
f u r t h e r s t a t e d t h a t her c u r r e n t regimen o f c h i r o p r a c t i c c a r e was i n a p p r o p r i a t e 
f o r h e r p r o b l e m , and i n s t e a d recommended a work h a r d e n i n g program. 

Dr. F a r r i s , an o r t h o p e d i s t and member o f t h e O r t h o p a e d i c C o n s u l t a n t p a n e l 
w h i c h examined c l a i m a n t , t e s t i f i e d t h a t i t was more l i k e l y t h a n n o t t h a t t h e 
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November 1987 i n j u r y was temporary and r e s o l v e d w i t h o u t l i n g e r i n g r e s i d u a l s . He 
o p i n e d t h a t her c o n t i n u i n g low back p a i n was due t o t h e h y p e r l o r d o s i s . 

We a l s o n o t e t h a t Dr. Urban has i n d i c a t e d t h a t c l a i m a n t ' s c o n t i n u i n g p r o b 
lems a r e r e l a t e d t o her h y p e r l o r d o s i s c o n d i t i o n . He e x p l a i n s i n h i s F e b r u a r y 9, 
1989 l e t t e r t h a t t h e s t r a i n was p r o b a b l y t emporary as t h e v e r y n a t u r e o f s t r a i n s 
i s t h a t t h e y a r e o f s h o r t d u r a t i o n and do n o t r e o c c u r . 

A c l o s e r e a d i n g o f t h e o p i n i o n s r e n d e r e d by c l a i m a n t ' s t r e a t i n g d o c t o r s as 
w e l l as t h o s e by independent m e d i c a l examiners, shows s u b s t a n t i a l agreement t h a t 
c l a i m a n t ' s c u r r e n t problem stems, not from a " s t r a i n , " b u t r a t h e r t h e c ombining 
i n f l u e n c e o f c l a i m a n t ' s p r e e x i s t i n g h y p e r l o r d o s i s c o n d i t i o n and o b e s i t y . Thus, 
we c o n c l u d e t h a t t h e preponderance o f t h e m e d i c a l r e c o r d i n d i c a t e s t h a t 
c l a i m a n t ' s c u r r e n t need f o r m e d i c a l care and t r e a t m e n t stems n o t f r o m t h e com
p e n s a b l e low back s t r a i n , b u t i s r e l a t e d t o c l a i m a n t ' s p r e e x i s t i n g h y p e r l o r d o s i s 
c o n d i t i o n as c o m p l i c a t e d by her contemporaneous o b e s i t y . 

Inasmuch as we f i n d t h a t c l a i m a n t ' s c u r r e n t need f o r m e d i c a l s e r v i c e s i s 
r e l a t e d t o c l a i m a n t ' s h y p e r l o r d o s i s c o n d i t i o n , we c o n s i d e r t h e c o m p e n s a b i l i t y o f 
t h e h y p e r l o r d o s i s c o n d i t i o n . 

I n an i n j u r y case, a worker must prove by a preponderance o f t h e e v i d e n c e 
t h a t t h e i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f her e x i s t i n g 
d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . H a r r i s v. A l b e r t s o n ' s I n c . , 65 Or App 
254 ( 1 9 8 3 ) . C l a i m a n t has f a i l e d t o meet her burden o f p r o o f . 

Dr. Urban concl u d e d t h a t c l a i m a n t ' s h y p e r l o r d o s i s c o n d i t i o n was r e l a t e d t o 
t h e November 1987 i n j u r y . His c o n c l u s i o n was based upon t h e l a c k o f symptoms 
p r i o r t o t h e i n j u r y , and h i s s t u d y o f t h e two s e t s o f x - r a y s t a k e n i n January 
and May o f 1988 w h i c h showed a marked i n c r e a s e i n h y p e r l o r d o s i s o f t h e s p i n e . 

The independent m e d i c a l examiners share a c o n c l u s i o n d i f f e r e n t from Dr. 
Urban. The Western M e d i c a l C o n s u l t a n t s concluded t h a t t h e h y p e r l o r d o s i s was 
p r e e x i s t i n g and u n r e l a t e d t o t h e compensable i n j u r y . The O r t h o p a e d i c C onsul
t a n t s , a l t h o u g h n o t i n g t h a t c l a i m a n t ' s need f o r a work h a r d e n i n g program and t h e 
i n j u r y ' s r e s i d u a l s were r e l a t e d , d i d n o t s u p p o r t a c a u s a l r e l a t i o n s h i p between 
t h e h y p e r l o r d o s i s and t h e compensable i n j u r y . We f i n d i t n o t e w o r t h y t h a t t h e y 
had i n t h e i r p o s s e s s i o n f o r c o n s i d e r a t i o n and s t u d y no l e s s t h a n f o u r s e t s o f x-
r a y s o f c l a i m a n t ' s h y p e r l o r d o s i s c o n d i t i o n i n c l u d i n g t h o s e o f Dr. Chaser, t h e 
Western M e d i c a l C o n s u l t a n t s , Dr. Urban, and ones t h e y had t a k e n t h e m s e l v e s . 
D e s p i t e t h i s , t h e y c o n c l u d e d t h e r e were no o b j e c t i v e f i n d i n g s o f i m p a i r m e n t 
r e l a t e d t o t h e i n j u r y . 

L a t e r , a t h e a r i n g a member o f t h e O r t h o p a e d i c C o n s u l t a n t s p a n e l , Dr. 
F a r r i s , c l a r i f i e d t h a t c l a i m a n t ' s h y p e r l o r d o s i s c o n d i t i o n was n o t r e l a t e d t o her 
compensable low back s t r a i n . He c o u l d f i n d no o b j e c t i v e e v i d e n c e w h i c h i n d i 
c a t e d t h a t c l a i m a n t ' s p r e e x i s t i n g h y p e r l o r d o s i s c o n d i t i o n had been worsened o r 
made symptomatic by t h e November 30, 1987 i n j u r y . 

I n e v a l u a t i n g m e d i c a l o p i n i o n s , we g i v e w e i g h t t o t h o s e t h a t a r e w e l l r e a 
soned and based on complete i n f o r m a t i o n . See Somers v. SAIF, 77 Or App 259 
( 1 9 8 6 ) . We c o n c l u d e t h a t t h e o p i n i o n s o f t h e independent m e d i c a l examiners were 
more p e r s u a s i v e . I n r e l i a n c e on t h e i r o p i n i o n s , we are n o t persuaded t h a t 
c l a i m a n t ' s compensable November 1987 compensable low back s t r a i n was a m a t e r i a l 
c o n t r i b u t i n g cause o f her e x i s t i n g h y p e r l o r d o s i s d i s a b i l i t y o r need f o r m e d i c a l 
s e r v i c e s . 

I n c o n c l u s i o n , we f i n d t h a t c l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t i s f o r 
c l a i m a n t ' s p r e e x i s t i n g h y p e r l o r d o s i s c o n d i t i o n , n o t f o r her p r e v i o u s l y accepted 
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low back s t r a i n . We f u r t h e r f i n d t h a t c l a i m a n t has f a i l e d t o c a r r y h er burden 
o f p r o o f i n d e m o n s t r a t i n g t h e necessary c a u s a l r e l a t i o n s h i p between t h e a c c e p t e d 
i n j u r y and t h e h y p e r l o r d o s i s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 2, 1989, as amended March 7, 1989, i s r e 
v e r s e d . The s e l f - i n s u r e d employer's November 7, 1988, p a r t i a l d e n i a l , as 
amended January 12, 1989, i s r e i n s t a t e d and up h e l d . The Referee's a t t o r n e y f e e 
o f $1,000 c o n c e r n i n g t h e p a r t i a l d e n i a l t o c l a i m a n t ' s c o u n s e l i s r e v e r s e d . The 
rem a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

O ctober 16, 1990 C i t e as 42 Van N a t t a 2372 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARIE C. WALSH, Claimant 
WCB Case No. 88-21956 

ORDER ON REVIEW 
F r a n c e s c o n i , e t a l . , C l aimant A t t o r n e y s 

Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee B e n n e t t ' s o r d e r t h a t : (1) a d m i t t e d 
i n t o e v i d e n c e , o v e r t h e i n s u r e r ' s o b j e c t i o n s , t h e r e p o r t s o f c l a i m a n t ' s t r e a t i n g 
p s y c h i a t r i s t who d i d n o t submit t o c r o s s - e x a m i n a t i o n ; and (2) a f f i r m e d a D e t e r 
m i n a t i o n Order award o f permanent t o t a l d i s a b i l i t y f o r her neck c o n d i t i o n . The 
i n s u r e r seeks e x c l u s i o n o f t h e a d m i t t e d r e p o r t s . On r e v i e w , t h e i s s u e s a r e e v i 
dence and e x t e n t o f unscheduled permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l 
d i s a b i l i t y . We e x c l u d e t h e d i s p u t e d r e p o r t s , b u t a f f i r m t h e R e f e r e e ' s d e c i s i o n 
t h a t c l a i m a n t was p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fac t , as s e t f o r t h i n t h e " F i n d i n g s " 
and " F i n d i n g s o f U l t i m a t e F a c t " p o r t i o n s o f t h e o r d e r , w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

On June 22, 1988, a D e t e r m i n a t i o n Order i s s u e d a w a r d i n g c l a i m a n t permanent 
t o t a l d i s a b i l i t y . The i n s u r e r r e q u e s t e d a h e a r i n g , which convened on March 16, 
1989 b e f o r e R e f e r e e Leahy. The i n s u r e r o b j e c t e d t o t h e i n t r o d u c t i o n o f a l l ex
h i b i t s a u t h o r e d by Dr. P e t r o s k e , a r g u i n g t h a t P e t r o s k e r e f u s e d t o su b m i t t o 
c r o s s - e x a m i n a t i o n . Referee Leahy o v e r r u l e d t h e o b j e c t i o n and a d m i t t e d t h e r e 
p o r t s i n t o t h e r e c o r d . On h i s own m o t i o n , Referee Leahy r e f u s e d t o p r o c e e d w i t h 
t h e h e a r i n g i n o r d e r t o a l l o w c l a i m a n t o p p o r t u n i t y t o o b t a i n a d d i t i o n a l p s y c h i 
a t r i c r e p o r t s . 

A t t h e subsequent h e a r i n g , on August 9, 1989, Referee B e n n e t t o v e r r u l e d a 
subsequent o b j e c t i o n t o t h e a d m i s s i o n o f a l l e x h i b i t s a u t h o r e d by Dr. P e t r o s k e , 
i . e . , E x h i b i t s 9, 15, 18, 19, 22-28, 30, 35, 44, 48, 57, 60, 65, and 67-69. 

Dr. P e t r o s k e r e f u s e d t o submit t o c r o s s - e x a m i n a t i o n and no "good cause" 
has been shown why t h e r e p o r t s s h o u l d be a d m i t t e d . 

CONCLUSIONS OF LAW AND OPINION 
A d m i s s i b i l i t y o f Documents 

The R e f e r e e , w i t h o u t e x p l a n a t i o n , a d m i t t e d a l l o f t h e r e p o r t s f r o m 
c l a i m a n t ' s p s y c h i a t r i s t , Dr. P e t r o s k e , i d e n t i f i e d as E x h i b i t s 9, 15, 18, 19, 22-
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28, 30, 35, 44, 48, 57, 60, 65, and 67-69. The i n s u r e r argues t h a t t h e e x h i b i t s 
s h o u l d be e x c l u d e d , c o n t e n d i n g t h a t Dr. P e t r o s k e r e f u s e d t o subm i t t o c r o s s -
e x a m i n a t i o n , p u r s u a n t t o OAR 438-07-005(3), and t h a t no "good cause" has been 
shown why t h e r e p o r t s s h o u l d be a d m i t t e d . We agree. 

OAR 438-07-005(3) p r o v i d e s : 

"The i n s u r e r may subpeona t h e c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n o r c o n s u l t i n g p h y s i c i a n ( s ) o r v o c a t i o n a l 
e x p e r t f o r c r o s s - e x a m i n a t i o n . . . . The r e p o r t s o f 
any m e d i c a l o r v o c a t i o n a l e x p e r t who has r e f u s e d t o 
make h e r s e l f o r h i m s e l f a v a i l a b l e f o r c r o s s -
e x a m i n a t i o n s h a l l be ex c l u d e d from t h e r e c o r d u n l e s s 
good cause i s shown why such evi d e n c e s h o u l d be r e 
c e i v e d . . . " 

Here, t h e r e c o r d e s t a b l i s h e s t h a t Dr. P e t r o s k e was suspended f r o m t h e p r a c 
t i c e o f p s y c h i a t r i c m e d i c i n e and has w i t h d r a w n f r o m p r a c t i c e . The i n s u r e r 
a t t e m p t e d t o c o n t a c t Dr. P e t r o s k e b o t h t h r o u g h c l a i m a n t ' s c o u n s e l and p e r s o n a l l y 
f o r purposes o f c r o s s - e x a m i n a t i o n . The i n s u r e r c o n t a c t e d Dr. P e t r o s k e ' s o f f i c e 
and was i n f o r m e d o f t h e suspension. P e t r o s k e ' s o f f i c e r e f u s e d t o p r o v i d e t h e i n 
s u r e r w i t h Dr. P e t r o s k e ' s address o r l o c a t i o n f o r purposes o f s e r v i n g a subpeona 
t o have him t e s t i f y a t h e a r i n g . ( T r . 3 ) . C l a i m a n t ' s c o u n s e l d i d n o t d i s p u t e t h e 
r e p r e s e n t a t i o n s made by t h e i n s u r e r r e g a r d i n g Dr. P e t r o s k e ' s u n a v a i l a b i l i t y , nor 
d i d c l a i m a n t a t t e m p t t o make any showing o f "good cause" why such e v i d e n c e s h o u l d 
be r e c e i v e d . 

Based on t h e r e p r e s e n t a t i o n s o f t h e p a r t i e s i n t h e i r b r i e f s b e f o r e t h e 
Board and on t h e i r r e p r e s e n t a t i o n s t o t h e Referee a t h e a r i n g , we f i n d t h a t Dr. 
P e t r o s k e r e f u s e d t o make h i m s e l f a v a i l a b l e f o r c r o s s - e x a m i n a t i o n . OAR 438-07-
0 0 5 ( 3 ) ; see, e.g., W i l l i a m V. Bellamy, 42 Van N a t t a 651 ( 1 9 9 0 ) . 

A c c o r d i n g l y , because Dr. Pet r o s k e has r e f u s e d t o consent t o cross-examina
t i o n , we d i s a g r e e w i t h t h e Referee's e v i d e n t i a r y r u l i n g and e x c l u d e a l l e x h i b i t s 
a u t h o r e d by Dr. P e t r o s k e . T h e r e f o r e , E x h i b i t s 9, 15, 18, 19, 22-28, 30, 35, 44, 
48, 57, 60, 65, and 67-69 have n o t been c o n s i d e r e d on r e v i e w . 

Permanent T o t a l D i s a b i l i t y 

We adopt t h e Referee's C o n c l u s i o n s o f Law and O p i n i o n , as s e t f o r t h i n t h e 
" O p i n i o n " p o r t i o n o f t h e o r d e r , which found c l a i m a n t p e r m a n e n t l y and t o t a l l y d i s 
a b l e d , w i t h t h e f o l l o w i n g comment. 

A f t e r e x c l u d i n g t h e r e p o r t s a u t h o r e d by Dr. P e t r o s k e , we f i n d and c o n c l u d e , 
based on t h e r e p o r t s o f Dr. Colbach, Dr. Borroughs, Dr. C a r r , Dr. D i x o n , as w e l l 
t h e r e p o r t s o f v o c a t i o n a l c o u n s e l o r Godt, t h a t c l a i m a n t i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e permanent t o t a l d i s a b i l i t y i s s u e i s $1,000, t o be 
p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d August 25, 1989 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w c o n c e r n i n g t h e i s s u e o f permanent t o t a l d i s a b i l i t y , c l a i m a n t ' s 
a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f $1,000, p a y a b l e by t h e i n s u r e r . 
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The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r w h i c h g r a n t e d 
permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order awarded no a d d i t i o n a l 
permanent d i s a b i l i t y beyond p r i o r awards t o t a l l i n g 50 p e r c e n t (160 d e grees) un
sc h e d u l e d permanent d i s a b i l i t y f o r neck and s h o u l d e r c o n d i t i o n s , and 5 p e r c e n t 
(9.6 d e g r e e s ) s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f 
c l a i m a n t ' s l e f t arm. On r e v i e w , t h e s o l e i s s u e i s permanent t o t a l d i s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " U l t i m a t e F i n d i n g s o f F a c t " * 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t i s a t a h i g h r i s k o f m e d i c a l r e l a p s e s h o u l d she a t t e m p t e i t h e r 
f u l l - t i m e o r p a r t - t i m e work. M e d i c a l and v o c a t i o n a l e x p e r t s were u n a b l e t o 
suggest any p a r t - t i m e j o b t h a t c l a i m a n t c o u l d r e g u l a r l y p e r f o r m . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's " C o n c l u s i o n o f Law and O p i n i o n " w i t h t h e f o l l o w i n g 
comment and s u p p l e m e n t a t i o n . 

C l a i m a n t must p r o v e by a preponderance o f t h e e v i d e n c e t h a t she i s perma
n e n t l y t o t a l l y d i s a b l e d . H a r r i s v. SAIF, 292 Or 683, 695 ( 1 9 8 2 ) . There a r e two 
t y p e s o f permanent t o t a l d i s a b i l i t y : (1) t h a t a r i s i n g e n t i r e l y f r o m p h y s i c a l 
i n c a p a c i t y ; and (2) t h a t a r i s i n g under t h e " o d d - l o t " d o c t r i n e , r e s u l t i n g f r o m 
l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y p l u s nonmedical f a c t o r s , w h i c h t o g e t h e r may 
r e s u l t i n permanent t o t a l d i s a b i l i t y . Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 
699,701 ( 1 9 8 4 ) ; Shaw v. SAIF, 78 Or App 588 (1986). 

I n a d d i t i o n , c l a i m a n t has t h e burden t o e s t a b l i s h t h a t she has made r e a 
s o n a b l e e f f o r t s t o o b t a i n work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , u n l e s s i t 
i s shown t h a t e f f o r t s would be f u t i l e . ORS 656.206(3); B u t c h e r v. SAIF, 45 Or 
App 318 ( 1 9 8 3 ) . However, even i f a work search would be f u t i l e , such a c l a i m a n t 
must e s t a b l i s h t h a t she, b u t f o r t h e compensable i n j u r y , would have been w i l l i n g 
t o seek r e g u l a r g a i n f u l employment. SAIF v. Stephen, 303 Or 41 ( 1 9 8 9 ) . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y d e r i v e s 
s o l e l y f r o m m e d i c a l causes. We do n o t agree t h a t c l a i m a n t ' s d i s a b i l i t y a r i s e s 
e n t i r e l y f r o m h er p h y s i c a l i n c a p a c i t y and we observe t h a t t h e R e f e r e e ' s a n a l y s i s 
i n c l u d e s f a c t o r s n o r m a l l y c o n s i d e r e d under t h e " o d d - l o t " d o c t r i n e . I n s t e a d , we 
f i n d t h a t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y d e r i v e s f r o m a c o m b i n a t i o n o f 
m e d i c a l and nonmed i c a l f a c t o r s w h i c h r e n d e r her un a b l e t o p e r f o r m work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . See Wi l s o n v. Weyerhaeuser, 30 Or App 403 
( 1 9 7 7 ) . 

Here, c l a i m a n t s u s t a i n e d s e r i o u s compensable i n j u r i e s t o her head, neck, 
and s h o u l d e r a r e a i n October 1983. T h e r e a f t e r , she r e q u i r e d m u l t i p l e s u r g e r i e s , 
i n c l u d i n g : l aminectomy, foraminotomy, c e r v i c a l f u s i o n , and c a r p a l t u n n e l r e 
l e a s e . F o l l o w i n g t h e s u r g e r i e s , c l a i m a n t has severe p a i n upon m i n i m a l e x e r t i o n 
and movement and t h i s has become p r o g r e s s i v e l y worse. 
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A t t h e t i m e o f h e a r i n g , c l a i m a n t was 53 y e a r s o l d , had a 1 2 t h grade educa
t i o n and no o t h e r f o r m a l t r a i n i n g . C l a i m a n t ' s p r i o r work e x p e r i e n c e s i n c l u d e 
r u n n i n g h e r own d r y c l e a n i n g b u s i n e s s , c a s h i e r , d i s p a t c h e r f o r a t e l e p h o n e r e 
p a i r o p e r a t i o n , and g e n e r a l c l e r i c a l work. She was a sp o t c l e a n e r a t a d r y 
c l e a n e r s a t t h e t i m e o f i n j u r y . 

F o l l o w i n g her i n j u r y , c l a i m a n t sought r e h a b i l i t a t i o n s e r v i c e s and i t was 
d e t e r m i n e d t h a t she had t r a n s f e r a b l e s k i l l s i n customer s e r v i c e s , s a l e s , and 
c l e r i c a l work. T h i s was based i n p a r t on c l a i m a n t ' s l o v e o f t h e p u b l i c and her 
"p e o p l e " s k i l l s . However, a f t e r c l a i m a n t ' s numerous s u r g e r i e s , h e r employer 
s a i d t h e r e were no p o s i t i o n s a v a i l a b l e t h a t f i t her p h y s i c a l l i m i t a t i o n s . 
T h e r e f o r e , c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r r e f e r r e d h er f o r "brush-up" c l a s s e s 
i n t y p i n g and word p r o c e s s i n g t o p l a c e c l a i m a n t i n c l e r i c a l / s e c r e t a r i a l p o s i 
t i o n s . However, c l a i m a n t had t o drop o u t o f t h e r e t r a i n i n g program because o f 
i n c r e a s i n g p a i n . C l a i m a n t ' s v o c a t i o n a l s e r v i c e s s t a t u s was f r e q u e n t l y on h o l d 
due t o h e r m e d i c a l c o n d i t i o n . The r e c o r d i s r e p l e t e w i t h e v i d e n c e o f c l a i m a n t ' s 
c o o p e r a t i v e and m o t i v a t e d a t t i t u d e , d e s p i t e her p a i n . 

D u r i n g 1987 c l a i m a n t c o n t a c t e d 50 t o 75 p o t e n t i a l employers and she was 
f i n a l l y h i r e d by an i n s u r a n c e agent i n J u l y 1987. C l a i m a n t p e r f o r m e d t h e d u t i e s 
o f a p a r t - t i m e s e c r e t a r y ( t h r e e f u l l days per week) a t t h e r a t e o f $5 per hour 
w i t h wage s u b s i d y . Numerous m o d i f i c a t i o n s were made a t t h e j o b s i t e and i n 
c l a i m a n t ' s work s t a t i o n t o accommodate her d i s a b i l i t y . A f t e r about t h r e e months 
on t h e j o b , c l a i m a n t ' s employer gave her a good performance r a t i n g . A d d i t i o n 
a l l y , she was observed t o have r e g u l a r a t t e n d a n c e and a p o s i t i v e a t t i t u d e . How
e v e r , by Ja n u a r y 1988 c l a i m a n t ' s p a i n began hampering her p e r f o r m a n c e and she 
s t a r t e d m i s s i n g work. The employer observed t h e p a i n b e h a v i o r and saw c l a i m a n t 
i n t e a r s due t o p a i n . C l a i m a n t ' s a t t e n d i n g p h y s i c i a n t o o k h e r o f f work i n l a t e 
F e b r u a r y 1988. 

C l a i m a n t can s t a n d f o r about one hour i f she i s moving. A d d i t i o n a l l y , she 
cannot s i t w i t h o u t p a i n and l i g h t housekeeping o f any k i n d e x a c e r b a t e s her p a i n . 
A b r i e f a t t e m p t t o work f o r her daughter r e s u l t e d i n c l a i m a n t e x p e r i e n c i n g p a i n 
i n h e r hands, arms, neck, and s h o u l d e r s . C l a i m a n t ' s s o c i a l l i f e i s a l s o ex
t r e m e l y r e s t r i c t e d due t o p a i n . She i s awakened a t n i g h t because o f p a i n and 
g e t s o n l y 3-4 hours o f s l e e p . Claimant t a k e s p h y s i c a l t h e r a p y , as w e l l as 
i n j e c t i o n t h e r a p y , and does s t r e t c h i n g , b r e a t h i n g , and w a l k i n g e x e r c i s e s — a l l o f 
w h i c h p r o v i d e m i n i m a l , i f any, r e l i e f . 

C l a i m a n t ' s p h y s i c i a n , Dr. Kemple, opi n e s t h a t c l a i m a n t i s a t a h i g h r i s k 
o f r e l a p s e s h o u l d she a t t e m p t most a v a i l a b l e f u l l - t i m e j o b p o s i t i o n s . A t t h e 
most, c l a i m a n t m i g h t be a b l e t o p e r f o r m l i m i t e d p a r t - t i m e work on a " t r i a l and 
e r r o r " b a s i s . However, Dr. Kemple seemed t o base t h i s s p e c u l a t i o n on c l a i m a n t ' s 
s i n c e r e d e s i r e t o work, r a t h e r t h a n on her p h y s i c a l c a p a c i t y t o p e r f o r m a spe
c i f i c p a r t - t i m e j o b . 

The o n l y e x p e r t v o c a t i o n a l t e s t i m o n y i s from c l a i m a n t ' s r e h a b i l i t a t i o n 
c o u n s e l o r who, l i k e Dr. Kemple, c o m p l e t e l y r u l e s o u t f u l l - t i m e employment. The 
v o c a t i o n a l s p e c i a l i s t was unable t o suggest any p a r t - t i m e j o b t h a t c l a i m a n t 
c o u l d p e r f o r m f o r more t h a n a few months because o f her f r e q u e n t f l a r e - u p s o f 
se v e r e p a i n . 

I n sum, c l a i m a n t i s i n c a p a b l e o f r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l 
and s u i t a b l e o c c u p a t i o n i n t h e g e n e r a l l a b o r market w i t h i n t h e c o n s t r a i n t s o f 
her s e v e r e p h y s i c a l l i m i t a t i o n s , i n c a p a c i t a t i n g c h r o n i c p a i n , age, and l a c k o f 
r e a d i l y t r a n s f e r a b l e s k i l l s . I n a d d i t i o n , c l a i m a n t has made r e a s o n a b l e e f f o r t s 
t o r e e n t e r t h e work f o r c e and, based on e x p e r t o p i n i o n , any f u r t h e r a t t e m p t s 
w o u l d be m e d i c a l l y c o n t r a i n d i c a t e d and f u t i l e . 
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The SAIF C o r p o r a t i o n ' s s o l e argument i s t h a t c l a i m a n t c o u l d p e r f o r m p a r t -
t i m e work, such as a pr o c e s s s e r v e r , and she i s t h e r e f o r e n o t p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . Thus, SAIF contends t h a t t h e Referee e r r e d because he d i d n o t 
c o n s i d e r p a r t - t i m e work " g a i n f u l and s u i t a b l e " employment. P o u r n e l l e v. SAIF, 
70 Or App 56 ( 1 9 8 4 ) ; H i l l v. SAIF, 25 Or App 697 (19 7 6 ) . T h i s i s an a c c u r a t e 
r e f e r e n c e t o t h e law on p a r t - t i m e work as i t p e r t a i n s t o permanent t o t a l d i s 
a b i l i t y ; however, t h e r e i s a q u a l i f y i n g r e q u i r e m e n t t h a t c l a i m a n t be a b l e t o 
p e r f o r m t h e p a r t - t i m e work on a " r e g u l a r " b a s i s . 

I n G e o r g i a - P a c i f i c Corp. v. P e r r y . 92 Or App 56 ( 1 9 8 8 ) , t h e v o c a t i o n a l 
e x p e r t was m i s t a k e n i n c o n c l u d i n g c l a i m a n t must be a b l e t o r e t u r n t o f u l l - t i m e 
work f o r t h e employment t o be c o n s i d e r e d g a i n f u l and s u i t a b l e . The C o u r t o f 
Appeals h e l d t h a t where a c l a i m a n t i s a b l e t o do r e g u l a r p a r t - t i m e work, he i s 
n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d . P e r r y , supra, a t 58. A p p a r e n t l y , 
" r e g u l a r " p a r t - t i m e work r e q u i r e s some degree o f permanency. For example, i n 
P o u r n e l l e v. SAIF t h e a b i l i t y t o work on a permanent p a r t - t i m e b a s i s was s u f f i 
c i e n t t o a v o i d a f i n d i n g o f permanent t o t a l d i s a b i l i t y . 70 Or App 56 ( 1 9 8 4 ) , 
c i t i n g H i l l v. SAIF, 25 Or App 697, 701 (19 7 6 ) . U n l i k e t h e c l a i m a n t h e r e , t h e 
c l a i m a n t i n H i l l . s u p r a , was n o t found p e r m a n e n t l y t o t a l l y d i s a b l e d because a t 
t h e t i m e o f h e a r i n g he h e l d a r e g u l a r p a r t - t i m e j o b as a b a r b e r and was e x p e r i 
e n c i n g no d i f f i c u l t i e s w h i c h would a b b r e v i a t e h i s employment. I n c o n t r a s t , t h e 
c l a i m a n t i n P o u r n e l l e was found p e r manently t o t a l l y d i s a b l e d because he had made 
s i n c e r e e f f o r t s t o r e t u r n t o p a r t - t i m e work. Even w i t h t h e s p e c i a l accommoda
t i o n s o f h i s employer, t h e i n c r e a s i n g p a i n p r e v e n t e d c l a i m a n t f r o m p e r f o r m i n g 
r e g u l a r p a r t - t i m e work. P o u r n e l l e , supra, a t 6 1 . 

L i k e t h e w o r k e r i n P o u r n e l l e , d e s p i t e e x t e n s i v e p h y s i c a l accommodations, 
t h e c l a i m a n t h e r e has been u n s u c c e s s f u l i n her a t t e m p t s t o comp l e t e v o c a t i o n a l 
r e t r a i n i n g and t o p e r f o r m p a r t - t i m e work. F u r t h e r m o r e , t h e s u g g e s t i o n t h a t 
c l a i m a n t c o u l d c o n t i n u e " t r y i n g - o u t " c e r t a i n j o b s t o see i f she c o u l d p o s s i b l y 
do s o m e thing f o r more t h a n a few months i s s p e c u l a t i o n . Job a v a i l a b i l i t y cannot 
be based on s p e c u l a t i o n . See B l a i n e M. Jones, 42 Van N a t t a 869 ( 1 9 9 0 ) . Con
t r a r y t o SAIF's a s s e r t i o n s , t h e v o c a t i o n a l c o n s u l t a n t a c t u a l l y d i s m i s s e d t h e 
p r o c e s s s e r v e r p o s i t i o n because i t was not a r e a l i s t i c o r v i a b l e employment 
o p t i o n f o r c l a i m a n t . 

The purpose o f permanent t o t a l d i s a b i l i t y i s t o m a i n t a i n c l a i m a n t s who a r e 
t o t a l l y p r e c l u d e d f r o m s u p p o r t i n g themselves. See G e o r g i a - P a c i f i c Corp., s u p r a . 
T h i s r e c o r d s u s t a i n s t h e Referee's d e t e r m i n a t i o n t h a t c l a i m a n t cannot r e g u l a r l y 
s u p p o r t h e r s e l f i n e i t h e r f u l l - t i m e o r p a r t - t i m e employment. C l a i m a n t has 
pr o v e n t h a t she i s u n a b l e t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e occupa
t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 31, 1989 i s a f f i r m e d . For s e r v i c e s on r e 
v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $2,000, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 

October 17. 1990 C i t e as 42 Van N a t t a 2376 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RALPH S. BURKETT, Claimant 

Own M o t i o n No. 88-0429M 
OWN MOTION ORDER REVIEWING CARRIER CLOSURE 

M i c h a e l T. Garone, Claimant A t t o r n e y 
S a i f L e g a l Department, Defense A t t o r n e y 

The Board i s s u e d an Own Mo t i o n Order on September 22, 1988, w h i c h 
reopened c l a i m a n t ' s c l a i m f o r t h e payment o f tem p o r a r y t o t a l d i s a b i l i t y bene
f i t s . By N o t i c e o f C l o s u r e d a t e d J u l y 24, 1990, as c o r r e c t e d August 2, 1990, 
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t h e SAIF C o r p o r a t i o n c l o s e d t h e c l a i m , f i n d i n g c l a i m a n t m e d i c a l l y s t a t i o n a r y on 
J u l y 25, 1990. SAIF t e r m i n a t e d t emporary t o t a l d i s a b i l i t y b e n e f i t s as o f J u l y 
9, 1990. C l a i m a n t r e q u e s t s Board r e v i e w o f SAIF's c l a i m c l o s u r e , c o n t e n d i n g he 
i s e n t i t l e d t o c l a i m e v a l u a t i o n and c l o s u r e p u r s u a n t t o ORS 656.268, n o t ORS 
656.278. A l t e r n a t i v e l y , he argues t h a t he i s n o t y e t m e d i c a l l y s t a t i o n a r y . 

The Board reopened c l a i m a n t ' s c l a i m on September 22, 1988, and 
d i r e c t e d SAIF t o c l o s e t h e c l a i m p u r s u a n t t o OAR 438-12-055, w h i c h governs t h e 
c l o s u r e o f c l a i m s reopened under t h e Board's own m o t i o n a u t h o r i t y p u r s u a n t t o 
ORS 656.278. N o t w i t h s t a n d i n g t h a t o r d e r , upon f u r t h e r c o n s i d e r a t i o n , we con
c l u d e t h a t t h i s c l a i m s h o u l d be c l o s e d p u r s u a n t t o ORS 656.268. 

P r i o r t o c l a i m a n t ' s r e c e n t w o r s e n i n g , h i s c l a i m was l a s t c l o s e d by 
D e t e r m i n a t i o n Order d a t e d February 9, 1988. C l a i m a n t ' s c l a i m was reopened 
September 22, 1988, w i t h i n t h e one-year p e r i o d f o r a p p e a l i n g f r o m t h e Determina
t i o n Order. See f o r m e r ORS 656.268(6). T h e r e f o r e , t h i s c l a i m must be c l o s e d 
under ORS 656.268 r a t h e r t h a n ORS 656.278. C a r t e r v. SAIF, 52 Or App 1027 
( 1 9 8 1 ) ; Coombs v. SAIF, 39 Or App 293 (1 9 7 9 ) ; Rosemary J. H a r r e l l , 42 Van N a t t a 
639 ( 1 9 9 0 ) . T h e r e f o r e , we s e t a s i d e t h e N o t i c e o f C l o s u r e and remand c l a i m a n t ' s 
c l a i m t o SAIF f o r f u r t h e r p r o c e s s i n g t o c l o s u r e p u r s u a n t t o ORS 656.268. 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f any a d d i t i o n a l t e m p o r a r y and/or 
permanent d i s a b i l i t y compensation which r e s u l t s from t h i s o r d e r , n o t t o exceed 
$400, as a r e a s o n a b l e a t t o r n e y f e e . 

I T IS SO ORDERED. 

Octob e r 17, 1990 C i t e as 42 Van N a t t a 2377 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT C. KILLION, Claimant 

WCB Case No. 89-04208 
ORDER ON RECONSIDERATION 

P a t r i c k L a v i s , Claimant A t t o r n e y 
Nelson, e t a l . , Defense A t t o r n e y s 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's Order on Review d a t e d 
September 28, 1990. S p e c i f i c a l l y , t h e i n s u r e r asks t h a t t h e Board award 
c l a i m a n t 33 p e r c e n t (44.55 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f 
t h e l e f t f o o t , whereas t h e Board had awarded c l a i m a n t 33 p e r c e n t (49.5 degrees) 
f o r l o s s o f use o r f u n c t i o n o f h i s l e f t l e g . 

Inasmuch as our f i n d i n g s concern t h e l o s s o f use o r f u n c t i o n o f c l a i m a n t ' s 
l e f t f o o t / a n k l e , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o a s c h e d u l e d permanent d i s 
a b i l i t y award f o r l o s s o f h i s l e f t f o o t / a n k l e and n o t h i s l e f t l e g . ORS 
6 5 6 . 2 1 4 ( 2 ) ( d ) and fo r m e r OAR 436-35-190. A c c o r d i n g l y , we c o r r e c t t h o s e p o r t i o n s 
o f o u r Order on Review t h a t r e f e r t o a l o s s o f use o r f u n c t i o n o f c l a i m a n t ' s 
l e f t l e g . We f i n d t h a t c l a i m a n t ' s l o s s o f use o r f u n c t i o n i s l i m i t e d t o t h o s e 
p o r t i o n s o f h i s l e f t l e g below h i s knee; t h e r e f o r e , c l a i m a n t i s e n t i t l e d t o a 
sc h e d u l e d permanent d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f h i s l e f t 
f o o t / a n k l e e q u a l t o 33 p e r c e n t (44.55 d e g r e e s ) . 

On r e c o n s i d e r a t i o n , as supplemented and c o r r e c t e d h e r e i n , we adhere t o and 
r e p u b l i s h o u r September 28, 1990 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f 
app e a l s h a l l r u n fr o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JEAN E. NEALY, Claimant 
WCB Case No. C0-00116 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
M e r r i l l Schneider, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

On September 17, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' 
c l a i m d i s p o s i t i o n agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . P u r s u a n t t o t h a t 
agreement, i n c o n s i d e r a t i o n o f t h e payment o f $4,500 by Sedgwick James o f 
Oregon, I n c . , c l a i m a n t agrees t o r e l e a s e her r i g h t t o f u t u r e w o r k e r s ' compensa
t i o n b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , f o r her compensable i n j u r y . We s e t 
a s i d e t h e proposed d i s p o s i t i o n . 

We s h a l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"un r e a s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 

The Board r e q u i r e s t h a t a c l a i m d i s p o s i t i o n agreement be i n a s e p a r a t e 
document f r o m a d i s p u t e d c l a i m s e t t l e m e n t (DCS). OAR 4 3 8 - 0 9 - 0 2 0 ( 2 ) ( b ) . Any 
c l a i m d i s p o s i t i o n agreement wh i c h does not comply w i t h t h i s r u l e must be r e 
t u r n e d t o t h e d r a f t e r . OAR 438-09-020(3). Here, t h e p a r t i e s s u b m i t t e d a DCS t o 
t h e R e f e r e e i n WCB Case No. 90-05873 t o r e s o l v e i s s u e s a r i s i n g f r o m t h e em
p l o y e r ' s d e n i a l s o f v a r i o u s c l a i m s , i n c l u d i n g one f o r m e d i c a l s e r v i c e s . A d d i 
t i o n a l l y , a copy o f t h a t DCS was s u b m i t t e d t o t h e Board as " E x h i b i t A" t o t h i s 
c l a i m d i s p o s i t i o n agreement and i n c o r p o r a t e d t h e r e i n by r e f e r e n c e (Page 2, 1 1 . 
1-3). The agreement a l s o p r o v i d e s : "The c l a i m a n t f u r t h e r u n d e r s t a n d s t h a t p u r 
suant t o t h e t e r m s o f a D i s p u t e d Claim S e t t l e m e n t t h a t he [ s i c ] A p r i l 29, 
1988 i n d u s t r i a l i n j u r y no l o n g e r m a t e r i a l l y c o n t r i b u t e s t o her w r i s t and f o r e a r m 
symptoms o r h e r need f o r t r e a t m e n t " (Page 2, 11. 16-20). 

By i n c o r p o r a t i n g terms o f t h e DCS i n t o t h e c l a i m d i s p o s i t i o n agreement, 
t h e agreement exceeds t h e bounds o f OAR 4 3 8 - 0 9 - 0 2 0 ( 2 ) ( b ) . Moreover, t h e p r o v i 
s i o n q u o t e d above c o u l d r e a s o n a b l y be i n t e r p r e t e d t o l i m i t c l a i m a n t ' s r i g h t t o 
m e d i c a l s e r v i c e s f o r her compensable i n j u r y . Any l i m i t a t i o n o f t h a t r i g h t ex
ceeds t h e bounds o f ORS 656.236 and OAR 436-60-145(1) and 438 - 0 9 - 0 0 1 ( 1 ) . See 
Kenneth D. McDonald, 42 Van N a t t a 2307 ( 1 9 9 0 ) ; Sharon W a t k i n s - A u b e r t , 42 Van 
N a t t a 2093 ( 1 9 9 0 ) . A c c o r d i n g l y , we f i n d t h a t t h e proposed d i s p o s i t i o n i s un
r e a s o n a b l e as a m a t t e r o f law and s e t i t a s i d e . See ORS 6 5 6 . 2 3 6 ( 2 ) ; L o u i s R. 
Anaya, s u p r a . 

F o l l o w i n g o u r s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 



O c t o b e r 18, 1990 C i t e as 42 Van N a t t a 2379 (1990) 2379 

I n t h e M a t t e r o f t h e Compensation o f 
MARCHETA CONRADI-WEST, Claimant 

WCB Case No. 89-06954 
ORDER ON REVIEW 

H o l l a n d e r & Lebenbaum, Cla i m a n t A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 
C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M u l d e r ' s o r d e r w h i c h 

f o u n d she was n o t e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s on t h e b a s i s t h a t 
she had removed h e r s e l f from t h e work f o r c e . The i n s u r e r c r o s s - r e q u e s t s r e v i e w 
o f t h a t p o r t i o n o f t h e o r d e r which awarded c l a i m a n t ' s c o u n s e l a $1,800 assessed 
a t t o r n e y f e e . On r e v i e w , t h e i s s u e s a r e temporary d i s a b i l i t y b e n e f i t s and 
a t t o r n e y f e e s . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o her low back i n May 1981. As a 
r e s u l t o f t h i s i n j u r y , c l a i m a n t underwent s u r g e r y i n J u l y 1984. Her c l a i m was 
f i r s t c l o s e d by an August 1985 D e t e r m i n a t i o n Order wh i c h awarded 20 p e r c e n t un
sc h e d u l e d permanent d i s a b i l i t y as w e l l as 5 p e r c e n t s c h e d u l e d permanent d i s a b i l 
i t y f o r t h e l e f t l e g . 

T h e r e a f t e r , c l a i m a n t was p l a c e d i n an a u t h o r i z e d t r a i n i n g program. She 
was removed f r o m t h i s program i n September 1987 f o r m e d i c a l r e a s o n s . Her c l a i m 
was a g a i n c l o s e d by a January 1988 D e t e r m i n a t i o n Order w h i c h i n c r e a s e d her un
sc h e d u l e d permanent d i s a b i l i t y award t o 40 p e r c e n t . The D e t e r m i n a t i o n Order 
f u r t h e r awarded c l a i m a n t 5 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e r i g h t 
l e g . C l a i m a n t appealed t h i s D e t e r m i n a t i o n Order c o n t e n d i n g t h a t she was perma
n e n t l y and t o t a l l y d i s a b l e d . 

I n a May 1988 O p i n i o n and Order, an e a r l i e r Referee f o u n d t h a t c l a i m a n t 
was n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d . The Ref e r e e , however, i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award t o 55 p e r c e n t as w e l l as i n 
c r e a s i n g h er schedul e d permanent d i s a b i l i t y award f o r t h e l e f t l e g t o 25 p e r 
c e n t . He a f f i r m e d t h e D e t e r m i n a t i o n Order award o f 5 p e r c e n t s c h e d u l e d perma
nent d i s a b i l i t y f o r t h e r i g h t l e g . 

I n June 1988, c l a i m a n t e x p e r i e n c e d i n c r e a s e d symptoms and was r e f e r r e d t o 
Dr. B e r k e l e y , neurosurgeon. At t h a t t i m e , an MRI scan r e v e a l e d a m i l d b r o a d -
based d i s c b u l g e a t L4-5 and a moderate broad-based d i s c b u l g e a t L3-4. On 
November 16, 1988, Dr. B e r k e l e y r e q u e s t e d a u t h o r i z a t i o n t o p e r f o r m s u r g e r y . 

On December 28, 1988, c l a i m a n t ' s c o u n s e l w r o t e t o t h e i n s u r e r r e q u e s t i n g 
a l l m e d i c a l - v o c a t i o n a l c l a i m s p r o c e s s i n g documentation t o g e t h e r w i t h a summary 
and/or breakdown o f payments made pu r s u a n t t o t h e January 1988 D e t e r m i n a t i o n 
Order and May 1988 O p i n i o n and Order. Counsel a l s o n o t e d t h a t a r e q u e s t f o r 
s u r g e r y had been made and i n q u i r e d i n t o t h e s t a t u s o f t h a t r e q u e s t . On Februa r y 
13, 1989, c l a i m a n t ' s c o u n s e l w r o t e t h e i n s u r e r once a g a i n n o t i n g t h a t t h e r e had 
been no response t o h i s December 28, 1988 r e q u e s t f o r i n f o r m a t i o n . He e n c l o s e d 
a copy o f t h e p r i o r l e t t e r and r e q u e s t e d a response. He a g a i n i n q u i r e d as t o 
t h e s t a t u s o f t h e s u r g e r y r e q u e s t . 

On A p r i l 1 1 , 1989, clamant f i l e d a h e a r i n g r e q u e s t , r a i s i n g as i s s u e s t h e 
i n s u r e r ' s f a i l u r e t o process her s u r g e r y c l a i m and t o p r o v i d e m e d i c a l r e p o r t s i n 
a t i m e l y f a s h i o n . The i n s u r e r a u t h o r i z e d Dr. B e r k e l e y ' s r e q u e s t by l e t t e r d a t e d 
May 22, 1989. On June 23, 1989, t h e i n s u r e r ' s c o u n s e l w r o t e t o c l a i m a n t ' s coun
s e l a s k i n g f o r c o p i e s o f any i n f o r m a t i o n o r r e p o r t s r e g a r d i n g c l a i m a n t ' s sched
u l e d s u r g e r y . The i n s u r e r ' s c o u n s e l e n c l o s e d d u p l i c a t e c o p i e s o f a l l m e d i c a l 
r e p o r t s and o t h e r d i s c o v e r a b l e documents produced s i n c e t h e p r i o r h e a r i n g . 
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C l a i m a n t has n o t worked s i n c e her w i t h d r a w a l from t h e a u t h o r i z e d t r a i n i n g 
program i n September 1987. I n t h e w i n t e r o f 1988, she r e g i s t e r e d f o r c l a s s e s a t 
a community c o l l e g e , b u t f a i l e d t o a t t e n d any o f t h e c l a s s e s . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t had undergone t h e s u r g e r y proposed by Dr. 
B e r k e l e y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t was n o t i n t h e work f o r c e a t t h e t i m e o f her June 1988 agg r a v a 
t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Temporary D i s a b i l i t y B e n e f i t s 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y d i s a b i l 
i t y b e n e f i t s on t h e b a s i s t h a t she had wi t h d r a w n f r o m t h e work f o r c e . We agree. 

To r e c e i v e t e m p o r a r y d i s a b i l i t y b e n e f i t s upon a w o r s e n i n g o f her i n d u s 
t r i a l i n j u r y , c l a i m a n t must be i n t h e work f o r c e a t t h e t i m e o f t h e w o r s e n i n g . 
See C u t r i q h t v. Weyerhaeuser, 299 Or 290 (19 8 5 ) . A c l a i m a n t i s deemed i n t h e 
work f o r c e i f she i s engaged i n r e g u l a r g a i n f u l employment o r , a l t h o u g h n o t em
p l o y e d , i s w i l l i n g t o work and i s making r e a s o n a b l e e f f o r t s t o o b t a i n employ
ment. Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 ( 1 9 8 9 ) . 

Here, c l a i m a n t has n o t been employed s i n c e September 1987. I n t h e w i n t e r 
o f 1988, she d i d have some c o n t a c t w i t h a v o c a t i o n a l p r o v i d e r and r e g i s t e r e d f o r 
c l a s s e s a t a community c o l l e g e , b u t d i d n o t a t t e n d t h e c l a s s e s . There i s no 
p e r s u a s i v e e v i d e n c e i n t h e r e c o r d t h a t i n d i c a t e s t h a t c l a i m a n t was w o r k i n g o r 
s e e k i n g work a t t h e t i m e o f t h e June 1988 a g g r a v a t i o n . I n f a c t , t h e w e i g h t o f 
t h e e v i d e n c e i n d i c a t e s t h a t she had removed h e r s e l f f r o m t h e work f o r c e as e a r l y 
as September 1987. Under t h e s e c i r c u m s t a n c e s , we conclu d e t h a t c l a i m a n t was n o t 
i n t h e work f o r c e a t t h e t i m e o f t h e June 1988 a g g r a v a t i o n . A c c o r d i n g l y , she i s 
n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

A t t o r n e y Fees 

The R e f e r e e awarded c l a i m a n t ' s c o u n s e l an assessed a t t o r n e y f e e o f $1,800, 
f o r o v e r c o m i n g a "de f a c t o " d e n i a l o f s u r g e r y as w e l l as a p e n a l t y - r e l a t e d 
a t t o r n e y f e e f o r a l a t e a u t h o r i z a t i o n o f s u r g e r y and a p e n a l t y - r e l a t e d a t t o r n e y 
f e e f o r a d i s c o v e r y v i o l a t i o n . We m o d i f y . 

C l a i m a n t i s n o t e n t i t l e d t o an assessed a t t o r n e y f e e f o r o v e r c o m i n g a "de 
f a c t o " d e n i a l o f s u r g e r y . A l t h o u g h t h e i n s u r e r ' s a u t h o r i z a t i o n o f s u r g e r y was 
d e l a y e d , i t was u l t i m a t e l y a u t h o r i z e d i n May 1988 and s u b s e q u e n t l y p e r f o r m e d 
p r i o r t o t h e h e a r i n g . I n l i g h t o f t h e i n s u r e r ' s a u t h o r i z a t i o n , t h e s u r g e r y was 
no t d e n i e d , b u t r a t h e r a c c e p t e d , t h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o an 
assessed a t t o r n e y f e e on t h i s b a s i s . 

As n o t e d above, t h e i n s u r e r ' s a u t h o r i z a t i o n o f c l a i m a n t ' s s u r g e r y was un
t i m e l y . Dr. B e r k e l e y r e q u e s t e d a u t h o r i z a t i o n i n November 1988, however, i t was 
n o t a u t h o r i z e d u n t i l May 1989. The i n s u r e r o f f e r s no e x p l a n a t i o n f o r t h i s 
d e l a y . We c o n c l u d e t h a t t h e i n s u r e r ' s d e l a y i n a u t h o r i z i n g t h e p r o p o s e d s u r g e r y 
was u n r e a s o n a b l e , t h e r e f o r e c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a p e n a l t y - r e l a t e d 
a t t o r n e y f e e f o r t h e i n s u r e r ' s unreasonable a c t i o n . 

F i n a l l y , t h e R e f e r e e awarded a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r f a i l u r e t o 
p r o v i d e d i s c o v e r y i n a t i m e l y manner. There was no h e a r i n g r e q u e s t p e n d i n g i n 
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December 1988 and Februa r y 1989, when c l a i m a n t ' s c o u n s e l r e q u e s t e d documents 
f r o m t h e i n s u r e r . T h e r e f o r e , t h e i n s u r e r ' s d u t y t o p r o v i d e d i s c o v e r y i s con
t r o l l e d by t h e D i r e c t o r ' s r u l e s . See Lawrence A. D u r e t t e , 42 Van N a t t a 413 
( 1 9 9 0 ) . The D i r e c t o r ' s r u l e , OAR 436-10-030(10), does n o t p r o v i d e f o r a s p e c i 
f i e d t i m e i n w h i c h t o p r o v i d e d i s c o v e r y . We have i n t e r p r e t e d t h e r u l e as r e 
q u i r i n g t h a t documents be produced i n a re a s o n a b l e t i m e g i v e n t h e c i r c u m s t a n c e s 
s u r r o u n d i n g t h e r e q u e s t . I d . a t 414. 

Here, c l a i m a n t ' s c o u n s e l r e q u e s t e d a l l v o c a t i o n a l / m e d i c a l documents p e r 
t a i n i n g t o c l a i m a n t i n December 1988, and a g a i n i n Fe b r u a r y 1989. The documents 
were n o t p r o v i d e d u n t i l June 1989. The i n s u r e r o f f e r s no e x p l a n a t i o n f o r t h i s 
d e l a y and we f i n d i t t o be unreasonable. D e s p i t e our f i n d i n g t h a t t h e i n s u r e r ' s 
c o n d u c t was u n r e a s o n a b l e , t h e r e i s no evidence t o suggest t h a t t h e conduct con
s t i t u t e d an un r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. We t h e r e 
f o r e a r e u n a b l e t o award a p e n a l t y - r e l a t e d a t t o r n e y f e e i n t h i s i n s t a n c e . See 
E l l i s v. McCall I n s u l a t i o n , 308 Or 74 (19 8 9 ) . I n r e a c h i n g t h i s c o n c l u s i o n , we 
n o t e t h a t c l a i m a n t d i d n o t e s t a b l i s h e n t i t l e m e n t t o te m p o r a r y d i s a b i l i t y bene
f i t s o r any o t h e r compensation a t t h e h e a r i n g . We f u r t h e r n o t e t h a t t h e i n 
s u r e r ' s u n t i m e l y p r o d u c t i o n d i d n o t a f f e c t t h e i s s u e s l i t i g a t e d a t h e a r i n g . 

I n l i g h t o f our c o n c l u s i o n s above, c l a i m a n t i s e n t i t l e d t o an assessed 
a t t o r n e y f e e o n l y on t h e b a s i s o f t h e i n s u r e r ' s u n t i m e l y a u t h o r i z a t i o n o f 
s u r g e r y and t h e Referee's award o f $1,800 w i l l be m o d i f i e d a c c o r d i n g l y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e assessed f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e u n t i m e l y a u t h o r i z a t i o n o f s u r g e r y i s s u e 
i s $500, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e 
and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 9, 1989 i s m o d i f i e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n w h i c h awarded c l a i m a n t ' s c o u n s e l an $1,800 assessed 
a t t o r n e y f e e i s m o d i f i e d . C l a i m a n t ' s counsel i s awarded an assessed a t t o r n e y 
f e e o f $500, p a y a b l e by t h e i n s u r e r , c o n c e r n i n g t h e u n t i m e l y a u t h o r i z a t i o n o f 
s u r g e r y . The remainder o f t h e o r d e r i s a f f i r m e d . 

O c t o b e r 18, 1990 C i t e as 42 Van N a t t a 2381 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PAULA J . COLLAR, Claimant 
WCB Case No. 88-16202 

ORDER ON REVIEW 
Olson, e t a l . , C l aimant A t t o r n e y s 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r t h a t : (1) f o u n d her 
c l a i m was n o t p r e m a t u r e l y c l o s e d by D e t e r m i n a t i o n Order; (2) u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c u r r e n t t r e a t m e n t f o r m u s c u l o s k e l e t a l symp
toms, headaches, and a c e r v i c a l c o n d i t i o n ; (3) u p h e l d SAIF's d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n s - ; and (4) i n t h e a l t e r n a 
t i v e , a f f i r m e d a D e t e r m i n a t i o n Order t h a t d i d n o t award permanent p a r t i a l d i s 
a b i l i t y . I n i t s b r i e f , SAIF r e p e a t s i t s r e q u e s t made a t h e a r i n g f o r a u t h o r i t y 
t o o f f s e t overpayments a g a i n s t any f u t u r e award o f permanent p a r t i a l d i s a b i l i t y . 
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The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y , premature c l o s u r e , a g g r a v a t i o n , e x t e n t 
o f permanent d i s a b i l i t y , i f any, and o f f s e t . 

The Board a f f i r m s and adopts t h e Referee's o r d e r w i t h t h e f o l l o w i n g 
comment. 

The Board has t h e a u t h o r i t y t o a u t h o r i z e o f f s e t s where t h e p a r t i e s 
have had an o p p o r t u n i t y t o l i t i g a t e t h e m e r i t s o f t h e overpayment i s s u e and t h e 
r e c o r d i s s u f f i c i e n t l y d e veloped t o address t h e i s s u e . Forney v. Western S t a t e s 
Plywood, 66 Or App 155, 160, a f f ' d 297 Or 628 ( 1 9 8 4 ) ; B e r l i n e r v. Weyerhaeuser 
Co., 92 Or App 264 ( 1 9 8 8 ) . T h i s a u t h o r i z a t i o n extends o n l y t o f u t u r e awards o f 
permanent d i s a b i l i t y . See S u l l i v a n v. B a n i s t e r P i p e l i n e s , 91 Or App 493 ( 1 9 8 8 ) ; 
H a r o l d D. B a t e s , 38 Van N a t t a 992 (19 8 6 ) . We, t h e r e f o r e , a u t h o r i z e SAIF t o o f f 
s e t t e m p o r a r y d i s a b i l i t y compensation p a i d a f t e r January 14, 1988 ( t h e d a t e 
t h r o u g h w h i c h such compensation was awarded by t h e March 22, 1988 D e t e r m i n a t i o n 
O r d e r ) a g a i n s t f u t u r e permanent d i s a b i l i t y compensation awarded. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 15, 1989 i s a f f i r m e d , as s u p p l e 
mented. SAIF i s a u t h o r i z e d t o o f f s e t o v e r p a i d t e m p o r a r y d i s a b i l i t y c ompensation 
a g a i n s t any permanent d i s a b i l i t y compensation awarded i n t h e f u t u r e . 

O c tober 18, 1990 C i t e as 42 Van N a t t a 2382 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SUSAN L. FERGUSON, Claimant 

WCB Case No. 89-08492 
ORDER ON REVIEW 

Rasmussen & Henry, Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t a f f i r m e d a D e t e r m i 
n a t i o n Order t h a t awarded no scheduled permanent d i s a b i l i t y f o r a b i l a t e r a l 
w r i s t and f o r e a r m c o n d i t i o n . On r e v i e w , t h e i s s u e i s e x t e n t o f s c h e d u l e d perma
ne n t d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

I n May 1985, c l a i m a n t underwent b i l a t e r a l c a r p a l t u n n e l r e p a i r . No c l a i m 
was f i l e d f o r t h e s u r g e r y . 

I n A p r i l 1987, c l a i m a n t r e c e i v e d t r e a t m e n t from Dr. Laubengayer, M.D., f o r 
hand and w r i s t p a i n . She underwent a r e l e a s e o f t h e r i g h t t r i g g e r thumb and t h e 
r i g g e r i n g o f t h e r i n g and l o n g f i n g e r s . She was r e l e a s e d t o r e t u r n t o work i n 
l a t e May 1987. No c l a i m was made f o r t h i s s u r g e r y . 

I n June 1987, c l a i m a n t f i l e d a c l a i m f o r a b i l a t e r a l hand s t r a i n w h i c h 
o c c u r r e d w h i l e p u l l i n g veneer o f f a d r y b e l t . T h i s c l a i m was u l t i m a t e l y 
a c c e p t e d . 

I n June 1988, Dr. Laubengayer no t e d c l a i m a n t ' s c o n d i t i o n as c h r o n i c 
i n f l a m m a t o r y p r o b l e m s , b i l a t e r a l t e n d i n i t i s w i t h b i l a t e r a l t h o r a c i c o u t l e t 
syndrome. 

I n August 1988, c l a i m a n t t r e a t e d w i t h Dr. M c K e l l a r , M.D., f o r a work-
r e l a t e d back s t r a i n . L a t e r t h a t same month, c l a i m a n t ' s c a r was r e a r ended w h i c h 
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r e s u l t e d i n r i g h t h i p p a i n . The c o m p e n s a b i l i t y o f t h e back and h i p c o n d i t i o n s 
a r e n o t a t i s s u e . 

By J anuary 1989, c l a i m a n t ' s compensable b i l a t e r a l w r i s t and f o r e a r m c o n d i 
t i o n had r e s o l v e d w i t h no p a i n i n her w r i s t , no numbness o r t i n g l i n g i n her f i n 
g e r s , normal range o f m o t i o n and no t e n d e r n e s s . An A p r i l 17, 1989 D e t e r m i n a t i o n 
Order c l o s e d c l a i m a n t ' s c l a i m , awarding no permanent d i s a b i l i t y . C l a i m a n t r e 
q u e s t e d a h e a r i n g . 

C l a i m a n t c o n t i n u e d t o r e c e i v e t r e a t m e n t f o r her August 1988 back i n j u r y . 
I n F e b r u a r y 1989, she t r e a t e d w i t h Dr. Klump, M.D. That same month, c l a i m a n t 
r e t u r n e d t o her r e g u l a r work. 

I n l a t e A p r i l 1989, c l a i m a n t a g a i n i n j u r e d her back a f t e r s l i p p i n g and 
f a l l i n g . (Ex. 1 7 ) . T h i s t i m e , she t r e a t e d w i t h Dr. Campagna, neu r o s u r g e o n , f o r 
her o n g o i n g back c o n d i t i o n , which was worsened by her A p r i l 1989 f a l l . 
(Ex. 1 7 ) . 

C l a i m a n t was e v a l u a t e d by Dr. Raaf, neurosurgeon, i n June 1989. She com
p l a i n e d o f p a i n i n b o t h s h o u l d e r s , s h o u l d e r b l a d e s and low back p a i n , a l l stem
ming f r o m t h e August 1988 w o r k - r e l a t e d back i n j u r y . Dr. Raaf n o t e d adequate 
range o f m o t i o n i n her s h o u l d e r s , elbows and w r i s t s , no c r e p i t a t i o n i n e i t h e r 
s h o u l d e r , no o c c i p i t a l t e n d e r n e s s on e i t h e r s i d e , and t h a t t o u c h and p a i n sensa
t i o n t h r o u g h t h e body was normal. (Ex. 1 8 ) . Raaf c o n c l u d e d t h a t t h e b i l a t e r a l 
hand and w r i s t c o n d i t i o n had r e s o l v e d and was no l o n g e r a pro b l e m . I d . 

C l a i m a n t l a s t t r e a t e d w i t h Dr. Laubengayer r e g a r d i n g h er hand and w r i s t 
p r o blems i n January 1989. Her m e d i c a l t r e a t m e n t s i n c e F e b r u a r y 1989 was f o r 
back and neck p a i n a s s o c i a t e d w i t h her August 1988 back i n j u r y . (Ex. 1 5 ) . 

C l a i m a n t s u f f e r s no permanent impairment r e s u l t i n g f r o m h er compensable 
1987 b i l a t e r a l w r i s t and f o r e a r m c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t d i d n o t s u f f e r permanent i m p a i r m e n t r e 
s u l t i n g f r o m h er compensable 1987 b i l a t e r a l w r i s t and f o r e a r m c o n d i t i o n . We 
agre e . 

C l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on January 30, 1989. Her 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order d a t e d A p r i l 17, 1989. T h e r e f o r e , t h e 
" s t a n d a r d s " adopted e f f e c t i v e January 1, 1989 t h r o u g h September 30, 1990, former 
OAR 436-35-001, e t seq., a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l 
d i s a b i l i t y . Former OAR 436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y . 

S cheduled d i s a b i l i t y i s r a t e d on t h e permanent l o s s o f use o r f u n c t i o n o f 
a body p a r t due t o an i n j u r y connected w i t h t h e j o b . Former OAR 436-35-010(2). 

C l a i m a n t e s s e n t i a l l y concedes t h a t t h e r e i s no m e d i c a l e v i d e n c e t o e s t a b 
l i s h a measurable l o s s o f range o f m o t i o n o r l o s s o f s e n s a t i o n . Her o n l y con
t e n t i o n i s t h a t she i s e n t i t l e d t o a permanent d i s a b i l i t y award based on a 
c h r o n i c c o n d i t i o n w h i c h l i m i t s r e p e t i t i v e use. I n making t h i s c o n t e n t i o n , 
c l a i m a n t r e l i e s upon her own t e s t i m o n y t o e s t a b l i s h t h a t she i s l i m i t e d i n t h e 
r e p e t i t i v e use o f her w r i s t s . 

Former OAR 436-35-010(7) p r o v i d e s t h a t " [ c ] c h r o n i c c o n d i t i o n s l i m i t i n g 
r e p e t i t i v e use o f a schedul e d body p a r t s h a l l be r a t e d a t 5% o f t h e a f f e c t e d 
body p a r t . " T h e r e f o r e , c l a i m a n t must e s t a b l i s h t h a t she s u f f e r s f r o m a c h r o n i c 
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c o n d i t i o n , and t h a t t h a t c o n d i t i o n l i m i t s t h e r e p e t i t i v e use o f a sc h e d u l e d body-
p a r t . C l a i m a n t has f a i l e d t o so e s t a b l i s h . 

The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s compensable b i l a t e r a l 
w r i s t / f o r e a r m c o n d i t i o n has r e s o l v e d . (Exs. 14, 1 8 ) . The t r e a t m e n t c l a i m a n t 
was r e c e i v i n g f r o m F e b r u a r y 1989 t h r o u g h t h e d a t e o f h e a r i n g was f o r h e r August 
1988 w o r k - r e l a t e d back i n j u r y . F u r t h e r , w h i l e we acknowledge t h a t c l a i m a n t had 
a c h r o n i c c o n d i t i o n , c h r o n i c i n f l a m m a t i o n , t h a t c o n d i t i o n has, by a p r e p o n d e r 
ance o f t h e m e d i c a l e v i d e n c e , r e s o l v e d . Consequently, we cannot award d i s a b i l 
i t y f o r a c h r o n i c c o n d i t i o n w h i c h has r e s o l v e d . 

A c c o r d i n g l y , because c l a i m a n t does n o t s u f f e r r a t a b l e l o s s o f range o f 
m o t i o n , l o s s o f s e n s a t i o n , o r from a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use, 
we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h permanent l o s s o f use o r f u n c t i o n 
due t o her 1987 compensable c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 18, 1989 i s a f f i r m e d . 
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C l a i m a n t r e q u e s t s r e v i e w o f Referee Peterson's o r d e r w h i c h : (1) d e c l i n e d 
t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) a f f i r m e d a D e t e r m i n a t i o n Order 
a w a r d i n g 72 p e r c e n t (230.4 degrees) unscheduled permanent d i s a b i l i t y f o r a low 
back i n j u r y . C l a i m a n t a l s o moves t h e Board t o reopen t h e e v i d e n t i a r y r e c o r d t o 
admi t a p o s t - h e a r i n g r e p o r t f r o m Dr. Zimmerman, her t r e a t i n g p h y s i c i a n . On r e 
v i e w , t h e i s s u e s a r e remand, e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g permanent 
t o t a l d i s a b i l i t y , and o f f s e t . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e e x c e p t i o n o f t h a t p o r 
t i o n o f t h e t h i r d p a r a g r a p h on page t h r e e which d e a l s w i t h t h e e x p e r t v o c a t i o n a l 
e v i d e n c e . We make the' f o l l o w i n g a d d i t i o n a l f i n d i n g s . C l a i m a n t i s u n a b l e t o 
p e r f o r m h e r u s u a l and customary j o b as a r a g c u t t e r . C l a i m a n t has no t r a n s f e r 
a b l e s k i l l s f r o m p e r f o r m i n g t h i s u n s k i l l e d j o b . C l a i m a n t has low manual d e x t e r 
i t y s k i l l s . 

On numerous o c c a s i o n s , t h e a t - i n j u r y employer s t a t e d t h a t i t c o u l d n o t 
m o d i f y c l a i m a n t ' s a t - i n j u r y j o b t o enable her t o p e r f o r m i t . Three days p r i o r 
t o h e a r i n g , i t o f f e r e d t o m o d i f y c l a i m a n t ' s j o b . The j o b o f f e r s t a t e d t h a t 
c l a i m a n t ' s d o c t o r had approved o f t h e j o b . The j o b was n o t w i t h i n c l a i m a n t ' s 
r e s i d u a l p h y s i c a l c a p a c i t y and was approved by an independent m e d i c a l e x aminer, 
n o t by c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . 

FINDINGS OF ULTIMATE FACT 

The a d d i t i o n a l m e d i c a l r e p o r t from Dr. Zimmerman i s c u m u l a t i v e i n s o f a r as 
i t p e r t a i n s t o t h e r e l e v a n t i s s u e s i n t h i s case. The r e c o r d has n o t been im
p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d eveloped. 
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C l a i m a n t i s pe r m a n e n t l y i n c a p a c i t a t e d from p e r f o r m i n g g a i n f u l and s u i t a b l e 
employment due t o a c o m b i n a t i o n o f me d i c a l and nonmedical f a c t o r s . C l a i m a n t i s 
w i l l i n g t o work; a l t h o u g h a work search would be f u t i l e , c l a i m a n t has made r e a 
s o n a b l e e f f o r t s t o f i n d work. 

CONCLUSIONS OF LAW AND OPINION 
Remand 

We i n t e r p r e t c l a i m a n t ' s m o t i o n t o reopen t h e e v i d e n t i a r y r e c o r d t o admit 
new e v i d e n c e as a m o t i o n f o r remand. The Board may remand t o t h e Referee s h o u l d 
we f i n d t h a t t h e r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i 
c i e n t l y d e v e l o p e d . " ORS 656.295(5). 

I n t h i s case, we f i n d t h a t t h e evidence w h i c h c l a i m a n t seeks t o i n t r o d u c e 
i n t o t h e r e c o r d upon remand i s c u m u l a t i v e as t o t h e s e v e r i t y o f and recommended 
t r e a t m e n t f o r c l a i m a n t ' s back c o n d i t i o n . We are n o t persuaded t h a t t h e r e c o r d 
c o n c e r n i n g t h e e x t e n t o f d i s a b i l i t y i s s u e has been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed. Consequently, t h e r e q u e s t f o r remand i s 
d e n i e d . 

P r o p r i e t y o f D i s m i s s a l 

The R eferee a f f i r m e d t h e D e t e r m i n a t i o n Order and d i s m i s s e d c l a i m a n t ' s 
h e a r i n g r e q u e s t . There was no b a s i s f o r d i s m i s s i n g c l a i m a n t ' s h e a r i n g r e q u e s t , 
n o r was t h e r e any r e q u e s t by t h e p a r t i e s t o do so. A h e a r i n g was h e l d on t h e 
m a t t e r and we r e v i e w on t h e m e r i t s . 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e fo u n d t h a t c l a i m a n t i s employable and, t h e r e f o r e , c o n c l u d e d 
t h a t she i s n o t pe r m a n e n t l y and t o t a l l y d i s a b l e d . We d i s a g r e e . 

I n o r d e r t o e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e t h a t 
she i s c o m p l e t e l y p h y s i c a l l y d i s a b l e d and t h e r e f o r e u n a b l e t o r e g u l a r l y p e r f o r m 
work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; W i l s o n v. 
Weyerhaeuser, 30 Or App 403 (19 7 7 ) . Permanent t o t a l d i s a b i l i t y may be e s t a b 
l i s h e d t h r o u g h e v i d e n c e o f complete p h y s i c a l i n c a p a c i t y , o r by e s t a b l i s h i n g t h a t 
t h e p h y s i c a l i m p a i r m e n t , combined w i t h a number o f s o c i a l and v o c a t i o n a l f a c 
t o r s , e f f e c t i v e l y p r o h i b i t s g a i n f u l employment under t h e " o d d - l o t " d o c t r i n e . 
Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 699 ( 1 9 8 4 ) , r e v den 298 Or 470 ( 1 9 8 5 ) . 

C l a i m a n t has marked d e g e n e r a t i v e d i s c d i s e a s e , an L5-S1 h e r n i a t i o n , and 
l a t e r a l r e c e s s s t e n o s i s . A t o t a l lumbar laminectomy i s t h e o n l y t r e a t m e n t f o r 
t h i s l a t t e r c o n d i t i o n , and c l a i m a n t i s n o t a good c a n d i d a t e f o r s u r g e r y . 

A l l t h e t r e a t i n g , e x a m i n i n g , and c o n s u l t i n g p h y s i c i a n s , w i t h t h e e x c e p t i o n 
o f Western M e d i c a l C o n s u l t a n t s , have o p i n e d t h a t c l a i m a n t i s o n l y c a p a b l e o f 
p e r f o r m i n g l i m i t e d s e d e n t a r y work. Western M e d i c a l C o n s u l t a n t s p e r f o r m e d an i n 
dependent m e d i c a l e x a m i n a t i o n on c l a i m a n t on December 29, 1988. The C o n s u l t a n t s 
n o t e d o n l y t h a t c l a i m a n t had s l i g h t d e g e n e r a t i v e d i s c d i s e a s e o f t h e l u m b o s a c r a l 
s p i n e , and i g n o r e d e v i d e n c e o f severe recess s p i n a l s t e n o s i s . We f i n d t h e i r 
o p i n i o n t h a t c l a i m a n t c o u l d r e t u r n t o her a t - i n j u r y j o b t o be based on an incom
p l e t e and i n a c c u r a t e m e d i c a l h i s t o r y , t o be c o n t r a r y t o t h e preponderance o f t h e 
m e d i c a l e v i d e n c e , and t o be i n c o n s i s t e n t w i t h t t h e group's own p h y s i c a l c a p a c i 
t i e s e v a l u a t i o n . T h e r e f o r e , we g i v e i t l i t t l e w e i g h t . M i l l e r v. G r a n i t e 
C o n s t r u c t i o n Co., 28 Or App 473, 476 (19 7 7 ) . 

On t h e o t h e r hand, we f i n d t h e m e d i c a l r e p o r t s o f t r e a t i n g p h y s i c i a n s 
G r i t z k a and Zimmerman, Drs. T i l s o n , Watson, and O l s c h e i d , and t h e O r t h o p a e d i c 
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C o n s u l t a n t s t o be w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . Dr. G r i t z k a , 
c l a i m a n t ' s p r i o r t r e a t i n g o r t h o p e d i c surgeon, has i n d i c a t e d t h a t c l a i m a n t can 
l e f t o n l y up t o 10 pounds, t h a t she s h o u l d a v o i d a l l b e n d i n g and s t o o p i n g , t h a t 
she cannot s i t f o r p r o l o n g e d p e r i o d s w i t h o u t b e i n g a b l e t o s i t o r s t a n d a t w i l l , 
and t h a t she cannot s t a n d o r w a l k f o r p r o l o n g e d p e r i o d s . 

A l l t h e s e p h y s i c i a n s agree t h a t c l a i m a n t has a m o d e r a t e l y s e v e r e p h y s i c a l 
i m p a i r m e n t t h a t p r e c l u d e s a l l b u t r e s t r i c t e d s e d e n t a r y work a c t i v i t y . We f i n d 
t h e i r r e p o r t s t o be c o n s i s t e n t w i t h t h e m e d i c a l f i n d i n g s and t h e d i a g n o s t i c 
s t u d i e s and, t h e r e f o r e , we f i n d t h e i r o p i n i o n s t o be p e r s u a s i v e . Somers v. 
SAIF, 77 Or App 259, 262 ( 1 9 8 6 ) . 

C l a i m a n t i s s e v e r e l y d i s a b l e d as a consequence o f her compensable i n j u r y , 
and cannot r e t u r n t o t h e work she had done f o r t h e 20 y e a r s p r i o r " t o h e r i n j u r y . 
N e v e r t h e l e s s , d e s p i t e t h e s e l i m i t a t i o n s , c l a i m a n t i s n o t p r e c l u d e d f r o m p e r f o r m 
i n g a l l work a c t i v i t y . A c c o r d i n g l y , we conclude t h a t c l a i m a n t i s n o t c o m p l e t e l y 
p h y s i c a l l y d i s a b l e d and n o t t o t a l l y p r e c l u d e d from employment on m e d i c a l grounds 
a l o n e . We must, t h e r e f o r e , d e t e r m i n e whether c l a i m a n t i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d under t h e " o d d - l o t " d o c t r i n e . 

The n o n m e d i c a l f a c t o r s t o be c o n s i d e r e d i n an " o d d - l o t " a n a l y s i s i n c l u d e 
age, e d u c a t i o n , work e x p e r i e n c e s , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l 
c a p a c i t y and e m o t i o n a l c o n d i t i o n , as w e l l as t h e c o n d i t i o n s o f t h e l a b o r m a r k e t . 
C l a r k v. B o i s e Cascade Co., 72 Or App 397 ( 1 9 8 5 ) ; Welch v. B a n n i s t e r P i p e l i n e , 
s u p r a . Because a p p l i c a t i o n o f an " o d d - l o t " a n a l y s i s presupposes some c a p a c i t y 
f o r employment, an i n j u r e d worker i s s t a t u t o r i l y r e q u i r e d t o be w i l l i n g t o work 
and t o make r e a s o n a b l e e f f o r t s t o f i n d work, a l t h o u g h she need n o t engage i n j o b 
s e e k i n g a c t i v i t i e s t h a t , i n a l l p r a c t i c a l i t y , would be f u t i l e . ORS 6 5 6 . 2 0 6 ( 3 ) ; 
SAIF v. Stephen, 308 Or 41 ( 1 9 8 9 ) ; SAIF v. O r r , 101 Or App 612 ( 1 9 9 0 ) . A d d i 
t i o n a l l y , i n e v a l u a t i n g permanent t o t a l d i s a b i l i t y , we c o n s i d e r p r e e x i s t i n g d i s 
a b i l i t i e s and t h e i r impact on p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e occupa
t i o n . See ORS 6 5 6 . 2 0 6 ( 1 ) . 

I n a d d i t i o n t o her severe p h y s i c a l l i m i t a t i o n s as a r e s u l t o f h e r compens
a b l e low back c o n d i t i o n , c l a i m a n t i s f u r t h e r r e s t r i c t e d by p r e e x i s t i n g p h y s i c a l 
and p s y c h o l o g i c a l d i s a b i l i t i e s , as w e l l as i n t e l l e c t u a l , s o c i a l and v o c a t i o n a l 
f a c t o r s . C l a i m a n t has p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e o f t h e l o w e r s p i n e 
w h i c h was a g g r a v a t e d by her i n j u r y . She has a s i g n i f i c a n t speech impediment 
t h a t makes i t d i f f i c u l t f o r p e ople t o u n d e r s t a n d h e r . T h i s h i n d e r s h e r communi
c a t i o n and makes he r h e s i t a n t t o t a l k w i t h o t h e r s . C l a i m a n t has low manual dex
t e r i t y s k i l l s and a m a r g i n a l i n t e l l e c t . She i s uneducated, has no math s k i l l s 
and l e s s t h a n a f o u r t h grade r e a d i n g a b i l i t y . C l a i m a n t ' s p r e e x i s t i n g s c h i z o i d 
p e r s o n a l i t y d i s o r d e r l i m i t s her a b i l i t y t o cope w i t h s o c i e t y and d e a l w i t h new 
e x p e r i e n c e s . She becomes e a s i l y upset around o t h e r s . She has l e d a s h e l t e r e d , 
s t r u c t u r e d l i f e ; she does n o t d r i v e and l i v e s w i t h her f a m i l y . 

C l a i m a n t worked f o r one year as a r a g c u t t e r a t G o o d w i l l I n d u s t r i e s , and 
t h e n worked f o r 20 y e a r s f o r t h e i n s u r e d a t t h e same u n s k i l l e d , l i g h t - l e v e l j o b . 
At h e a r i n g , Mr. McNaught, SAIF's v o c a t i o n a l e x p e r t , t e s t i f i e d t h a t c l a i m a n t has 
no t r a n s f e r a b l e s k i l l s f r o m t h i s work e x p e r i e n c e . A l t h o u g h he s p e c u l a t e d t h a t 
t h e r e were j o b s t h a t c l a i m a n t c o u l d p e r f o r m , he never i d e n t i f i e d s p e c i f i c j o b s 
t h a t c l a i m a n t c o u l d do. Dr. Male, c l a i m a n t ' s v o c a t i o n a l e x p e r t , t e s t i f i e d t h a t 
g e t t i n g a j o b depends on one's r e s i d u a l p h y s i c a l c a p a c i t y and t h e a b i l i t y t o 
s e l l o n e s e l f . C o n s i d e r i n g c l a i m a n t ' s p h y s i c a l , e m o t i o n a l , speech, and i n t e l l e c 
t u a l l i m i t a t i o n s , Male e x p l a i n e d why c l a i m a n t c o u l d n o t secure a j o b i n a com
p e t i t i v e m a r k e t . We a r e more persuaded by t h e more complete and w e l l - r e a s o n e d 
o p i n i o n o f Male. 
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C l a i m a n t t e s t i f i e d t h a t she i s w i l l i n g t o seek work, b u t i s u n s u r e what 
she c o u l d do. A work search would be f u t i l e f o r t h i s c l a i m a n t ; n e v e r t h e l e s s , 
she has a t t e m p t e d t o secure o t h e r employment. The a t - i n j u r y employer r e p e a t e d l y 
s t a t e d t h a t i t c o u l d n o t m o d i f y c l a i m a n t ' s a t - i n j u r y j o b f o r h e r . Yet t h r e e 
days p r i o r t o h e a r i n g , t h e i n s u r e d o f f e r e d c l a i m a n t t h i s same j o b , now s t a t i n g 
t h a t t h e j o b c o u l d be m o d i f i e d and t h a t her d o c t o r had approved o f t h e j o b . The 
o f f e r e d j o b exceeds c l a i m a n t ' s r e s i d u a l p h y s i c a l c a p a b i l i t i e s as d e l i n e a t e d by 
b o t h h e r t r e a t i n g p h y s i c i a n and t h e p h y s i c a l c a p a c i t i e s e v a l u a t i o n p e r f o r m e d by 
t h e Western M e d i c a l C o n s u l t a n t s . F u r t h e r , t h i s j o b was approved n o t by 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , b u t by one o f t h e independent m e d i c a l examiners 
who o v e r l o o k e d c l a i m a n t ' s severe l a t e r a l r e c e s s s t e n o s i s . Under t h e s e c i r c u m 
s t a n c e s , t h e j o b o f f e r i s n o t p e r s u a s i v e evidence t h a t c l a i m a n t can be g a i n f u l l y 
employed i n t h e r e g u l a r l a b o r market. 

I n sum, c l a i m a n t ' s impairment a t t r i b u t a b l e t o t h e compensable i n j u r y , i n 
c o m b i n a t i o n w i t h her p r e e x i s t i n g d i s a b l i n g c o n d i t i o n s , b o t h p h y s i c a l and m e n t a l , 
p r e v e n t h e r fro m r e t u r n i n g t o her r e g u l a r employment. Her age, l a c k o f b a s i c 
r e a d i n g and math s k i l l s , l a c k o f t r a n s f e r a b l e s k i l l s and s e v e r e l y l i m i t e d p h y s i 
c a l and p s y c h o l o g i c a l c a p a b i l i t i e s , p r e v e n t her from f i n d i n g s u i t a b l e and g a i n 
f u l employment. C o n s i d e r i n g c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s and l a c k o f t r a n s 
f e r a b l e s k i l l s , we f i n d t h a t a d d i t i o n a l e f f o r t s t o seek employment would be 
f u t i l e . 

C o n s e q u e n t l y , we conclude t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s 
a b l e d as a r e s u l t o f her compensable i n j u r y and, t h e r e f o r e , i s e n t i t l e d t o an 
award o f permanent t o t a l d i s a b i l i t y . 

A permanent t o t a l d i s a b i l i t y award i s e f f e c t i v e as o f t h e d a t e t h e e v i 
dence e s t a b l i s h e s t h e d i s a b i l i t y s t a t u s . See Adams v. Edwards Heavy Equipment, 
I n c . , 90 Or App 365, 370-71 ( 1 9 8 8 ) ; M o r r i s v. Denny's, 50 Or App 533, m o d i f i e d 
53 Or App 863 ( 1 9 8 1 ) . Claimant became m e d i c a l l y s t a t i o n a r y on December 29, 
1988. T h e r e f o r e , we conclude t h a t t h e award o f compensation f o r permanent t o t a l 
d i s a b i l i t y s h a l l commence as o f December 29, 1988. The SAIF C o r p o r a t i o n i s 
a u t h o r i z e d t o o f f s e t any permanent p a r t i a l d i s a b i l i t y compensation p a i d a f t e r 
December 29, 1988 as a prepayment o f c l a i m a n t ' s permanent t o t a l d i s a b i l i t y com
p e n s a t i o n . See P a c i f i c Motor T r u c k i n g Co. v. Yeaqer, 64 Or App 28 ( 1 9 8 3 ) . 

ORDER 

The Referee's o r d e r d a t e d J u l y 6, 1989 i s r e v e r s e d . C l a i m a n t ' s r e q u e s t 
f o r h e a r i n g i s r e i n s t a t e d . I n l i e u o f t h e D e t e r m i n a t i o n Order award o f 72 p e r 
c e n t (230.4 degrees) unscheduled permanent d i s a b i l i t y , c l a i m a n t i s g r a n t e d p e r 
manent t o t a l d i s a b i l i t y e f f e c t i v e December 29, 1988. The SAIF C o r p o r a t i o n i s 
a u t h o r i z e d t o o f f s e t permanent p a r t i a l d i s a b i l i t y compensation, i f any, p a i d 
subsequent t o t h a t d a t e a g a i n s t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award. 
C l a i m a n t ' s a t t o r n e y i s awarded a fe e e q u a l t o 25 p e r c e n t o f t h e i n c r e a s e d d i s 
a b i l i t y compensation c r e a t e d by t h i s o r d e r , p a y a b l e by SAIF d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y , n o t t o exceed $6,000. 

Oc t o b e r 18, 1990 C i t e as 42 Van N a t t a 2387 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SAMMY L. TURNER, Claimant 
WCB Case No. 89-09215 

ORDER ON REVIEW 
Roger J. Leo, Claimant A t t o r n e y 

C. Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 
The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 

Shebley's o r d e r t h a t awarded c l a i m a n t an assessed a t t o r n e y f e e f o r s e r v i c e s 



Sammy L. Tu r n e r , 42 Van N a t t a 2387 (1990) 2388 

r e n d e r e d as a r e s u l t o f SAlF's f a i l u r e t o t i m e l y e x e c u t e and r e t u r n a s t i p u l a 
t i o n t o c l a i m a n t . On r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

At h e a r i n g , t h e Referee found t h a t t h e s o l e i s s u e was t h e amount o f 
t h e assessed f e e due c l a i m a n t ' s c o u n s e l f o r s e r v i c e s r e l a t e d t o a s t i p u l a t i o n . 
The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o t h e $750 a t t o r n e y f e e p r e v i 
o u s l y agreed upon between SAIF and c l a i m a n t . The Referee a l s o f o u n d t h a t , be
cause c l a i m a n t was r e q u i r e d t o proceed t o h e a r i n g on SAIF's d e l a y i n e x e c u t i n g 
t h e s t i p u l a t i o n , he was e n t i t l e d t o an a d d i t i o n a l $300 assessed f e e . We 
d i s a g r e e . 

B e f o r e commencement o f t h e h e a r i n g , SAIF agreed t o r e s c i n d i t s d e n i a l 
o f c l a i m a n t ' s low back i n j u r y c l a i m . SAIF a l s o agreed t o pay c l a i m a n t a $750 
a t t o r n e y f e e f o r h i s e f f o r t s i n o b t a i n i n g a r e s c i s s i o n o f t h e d e n i a l . A c c o r d 
i n g l y , t h e o n l y i s s u e a t h e a r i n g was c l a i m a n t ' s e n t i t l e m e n t t o an a d d i t i o n a l 
assessed f e e f o r s e r v i c e s r e n d e r e d a f t e r h i s c o u n s e l had s u c c e s s f u l l y o b t a i n e d 
SAIF's agreement t o accep t t h e c l a i m . 

A t t o r n e y f e e s a r e n o t "compensation" w i t h i n t h e meaning o f ORS 
656 . 3 8 2 ( 2 ) . T h e r e f o r e , a d e l a y i n payment o f a t t o r n e y f e e s i s n o t e q u i v a l e n t t o 
a r e s i s t a n c e t o payment o f compensation. F u r t h e r m o r e , no o t h e r a u t h o r i t y has 
been c i t e d i n s u p p o r t o f t h e a d d i t i o n a l f e e awarded by t h e R e f e r e e . We c o n c l u d e 
t h a t c l a i m a n t i s n o t e n t i t l e d t o an assessed a t t o r n e y f e e beyond t h e $750 agreed 
upon between t h e p a r t i e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 5, 1989 i s m o d i f i e d . I n l i e u o f 
t h e $1,050 t o t a l assessed f e e awarded t o c l a i m a n t , an assessed f e e o f $750, 
p a y a b l e by t h e SAIF C o r p o r a t i o n , i s awarded. 

October 18, 1990 C i t e as 42 Van N a t t a 2388 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JEANNIE L. WEAKLEY, Claimant 

WCB Case No. 89-07224 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
D a v i s & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee L i v e s l e y ' s o r d e r 
w h i c h : (1) f o u n d t h e c l a i m was n o t p r e m a t u r e l y c l o s e d ; (2) awarded c l a i m a n t 5 
p e r c e n t (16 degrees) unscheduled permanent d i s a b i l i t y f o r her low back, i n a d d i 
t i o n t o t h e 2 p e r c e n t (6.4 degrees) unscheduled permanent d i s a b i l i t y awarded by 
D e t e r m i n a t i o n O r d e r ; and (3) d e c l i n e d t o award c l a i m a n t t e m p o r a r y t o t a l d i s a b i l 
i t y f o r t h e p e r i o d March 3, 1989 t h r o u g h A p r i l 24, 1989. On r e v i e w t h e i s s u e s 
a r e p r e m a t u r e c l o s u r e , e x t e n t o f permanent d i s a b i l i t y and e n t i t l e m e n t t o tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 
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FINDINGS OF FACT 

2389 

C l a i m a n t compensably i n j u r e d her low back i n A p r i l 1988 w h i l e w o r k i n g a t 
her r e g u l a r j o b as a skoog o p e r a t o r f o r t h e s e l f - i n s u r e d employer. She began 
g a i n i n g w e i g h t s h o r t l y a f t e r t h e i n j u r y . 

C l a i m a n t was t r e a t e d a t t h e P a c i f i c I n s t i t u t e o f R e h a b i l i t a t i o n b e g i n n i n g 
i n September 1988. The r e h a b i l i t a t i o n program was i n t e r r u p t e d i n November 1988 
as a r e s u l t o f a non-work r e l a t e d s u r g e r y . C l a i m a n t r e t u r n e d t o t h e program on 
Ja n u a r y 9, 1989. Cl a i m a n t was d i s c h a r g e d from t h e program on F e b r u a r y 24, 1989. 
At t h a t t i m e t h e d i r e c t o r o f t h e program, Dr. Daskalos, recommended a w e i g h t r e 
d u c t i o n program and s t a t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . 

Dr. Freeman, a neurosurgeon, examined c l a i m a n t on March 3, 1989. He 
agre e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y ; however, he o p i n e d t h a t c l a i m a n t 
s h o u l d see Dr. N i c h o l a s , c l a i m a n t ' s g e n e r a l p r a c t i t i o n e r , f o r w e i g h t l o s s . Dr. 
N i c h o l a s p r e s c r i b e d a w e i g h t l o s s program f o r c l a i m a n t on March 28, 1989. 
C l a i m a n t began t h e w e i g h t l o s s program on March 27, 1989. By June 3, 1989 she 
had l o s t 13 pounds 

On June 5, 1989, Dr. N i c h o l a s r e l e a s e d c l a i m a n t t o p a r t t i m e r e g u l a r work 
w i t h i n c r e a s i n g hours t o f u l l t i m e work w i t h i n f o u r weeks. On J u l y 6, 1989, Dr. 
N i c h o l a s s t a t e d t h a t c l a i m a n t was n o t y e t m e d i c a l l y s t a t i o n a r y because o f her 
need t o l o s e w e i g h t t o p r e v e n t a p o s s i b l e d i s c h e r n i a t i o n . 

A D e t e r m i n a t i o n Order da t e d May 15, 1989 found c l a i m a n t m e d i c a l l y s t a t i o n 
a r y on March 3, 1989. I t awarded temporary t o t a l d i s a b i l i t y b e n e f i t s t h r o u g h 
t h a t d a t e . The employer p a i d temporary t o t a l d i s a b i l i t y b e n e f i t s t h r o u g h May 2, 
1989. 

ULTIMATE FINDING OF FACT 

At t h e t i m e c l a i m a n t was found m e d i c a l l y s t a t i o n a r y , and t h e D e t e r m i n a t i o n 
Order i s s u e d t h e r e was a re a s o n a b l e e x p e c t a t i o n t h a t h er c o n d i t i o n w o u ld improve 
t h r o u g h f u r t h e r t r e a t m e n t i n t h e form o f a w e i g h t l o s s program. 

CONCLUSIONS OF LAW AND OPINION 

The c r i t i c a l i s s u e i n t h i s case i s whether c l a i m a n t was m e d i c a l l y s t a t i o n 
a r y on March 3, 1989 as found by t h e D e t e r m i n a t i o n Order and t h e R e f e r e e . T h i s 
i s s u e t u r n s on whether t h e w e i g h t l o s s program was c u r a t i v e o r p a l l i a t i v e t r e a t 
ment f o r t h e compensable i n j u r y . I f i t was c u r a t i v e t r e a t m e n t , t h e n t h e r e was a 
r e a s o n a b l e e x p e c t a t i o n t h a t c l a i m a n t ' s compensable c o n d i t i o n w o u l d improve 
t h r o u g h t h a t t r e a t m e n t . I f i t was p a l l i a t i v e t r e a t m e n t , t h e n t h e r e was no r e a 
s o n a b l e e x p e c t a t i o n t h a t c l a i m a n t ' s compensable c o n d i t i o n w o u ld improve t h r o u g h 
t h a t t r e a t m e n t . We conclu d e t h a t t h e w e i g h t l o s s program was c u r a t i v e t r e a t m e n t 
and t h a t t h e r e was a r e a s o n a b l e e x p e c t a t i o n t h a t c l a i m a n t ' s compensable c o n d i 
t i o n w o u l d improve t h r o u g h t h a t t r e a t m e n t . 

We base t h i s c o n c l u s i o n on t h e o p i n i o n o f Dr. N i c h o l a s , c l a i m a n t ' s f a m i l y 
d o c t o r , t h a t c l a i m a n t needed t h e w e i g h t l o s s program t o a v o i d t h e p o s s i b i l i t y o f 
a h e r n i a t e d d i s c . H i s o p i n i o n i s r e i n f o r c e d by t h e o p i n i o n s o f Drs. Daskalos 
and Freeman. We r e c o g n i z e t h a t b o t h d o c t o r s s t a t e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y ; however, b o t h a l s o o p i n e d t h a t c l a i m a n t needed a w e i g h t l o s s p r o 
gram. The o p i n i o n s t h a t c l a i m a n t needed a w e i g h t l o s s program t o g e t h e r w i t h Dr. 
N i c h o l a s ' o p i n i o n t h a t t h e w e i g h t l o s s program would reduce t h e r i s k o f a 
h e r n i a t e d d i s c and. a l l e v i a t e c l a i m a n t ' s p a i n a r e s u f f i c i e n t t o c o n v i n c e us t h a t 
i t i s more l i k e l y t h a n n o t t h a t t h e w e i g h t l o s s program was c u r a t i v e . A c c o r d 
i n g l y , we c o n c l u d e t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y on March 3, 1989 
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o r May 15, 1989, when t h e D e t e r m i n a t i o n Order i s s u e d , \. T h e r e f o r e , we c o n c l u d e 
t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d . 

I n l i g h t o f o u r f i n d i n g t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d , t h e i s s u e 
o f e x t e n t o f d i s a b i l i t y i s n o t r i p e . F u r t h e r m o r e , t h e i s s u e w h i c h t h e p a r t i e s 
frame on r e v i e w as e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y i s r e s o l v e d by o u r 
d e c i s i o n on t h e pr e m a t u r e c l o s u r e i s s u e . The i n s u r e r a c t u a l l y p a i d t e m p o r a r y 
t o t a l d i s a b i l i t y f o r t h e r e l e v a n t p e r i o d . The i s s u e a t h e a r i n g was whether i t 
was e n t i t l e d t o o f f s e t t h e temporary t o t a l d i s a b i l i t y p a i d between t h e m e d i c a l l y 
s t a t i o n a r y d a t e and t h e d a t e c l a i m a n t r e t u r n e d t o work, w h i c h i s b e f o r e t h e 
i s s u a n c e o f t h e D e t e r m i n a t i o n Order. Because we have c o n c l u d e d t h a t t h e D e t e r 
m i n a t i o n Order p r e m a t u r e l y c l o s e d t h e c l a i m , c l a i m a n t was s u b s t a n t i v e l y e n t i t l e d 
t o t h a t t e m p o r a r y t o t a l d i s a b i l i t y and t h e i n s u r e r has no v a l i d c l a i m f o r an 
o f f s e t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 9, 1989 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . The May 15, 1989 D e t e r m i n a t i o n Order i s s e t a s i d e as p r e m a t u r e . The 
c l a i m i s remanded t o t h e i n s u r e r f o r f u r t h e r p r o c e s s i n g . Those p o r t i o n s o f t h e 
Ref e r e e ' s o r d e r t h a t : (1) i n c r e a s e d c l a i m a n t ' s permanent d i s a b i l i t y ; (2) 
g r a n t e d c l a i m a n t ' s c o u n s e l 25 p e r c e n t o f t h e i n c r e a s e d compensation awarded by 
t h e R e f e r e e ' s o r d e r ; (3) h e l d t h a t c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y d i s 
a b i l i t y f o r t h e p e r i o d March 3, 1989 t h r o u g h A p r i l 24, 1989; and (4) a u t h o r i z e d 
an o f f s e t o f a l l e g e d o v e r p a i d t emporary d i s a b i l i t y , a r e r e v e r s e d . The re m a i n d e r 
o f t h e Re f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s c o u n s e l i s a l l o w e d a r e a s o n a b l e 
a t t o r n e y f e e o f 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , 
n o t t o exceed #3,800. 

October 18, 1990 C i t e as 42 Van N a t t a 2390 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PATTI L. WILSON, Claimant 
WCB Case No. 89-08089 

ORDER ON RECONSIDERATION 
M e r r i l l Schneider, Claimant A t t o r n e y 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our September 28, 1990 o r d e r w h i c h 
a f f i r m e d t h e Re f e r e e ' s award o f a t t o r n e y f e e s o u t o f compensation r a t h e r t h a n 
a w a r d i n g an assessed f e e . C l a i m a n t argues t h a t she i s e n t i t l e d t o an assessed 
f e e because t h e SAIF C o r p o r a t i o n w i t h d r e w i t s a g g r a v a t i o n d e n i a l a t h e a r i n g . 

Under ORS 656 . 3 8 6 ( 1 ) , fees a r e o n l y a l l o w e d i f t h e c l a i m a n t p r e v a i l s i n a 
h e a r i n g b e f o r e a R e f e r e e . I t i s n o t enough t h a t c l a i m a n t s i m p l y p r e v a i l . She 
must f i n a l l y p r e v a i l b e f o r e t h e Referee. Claimant does n o t f i n a l l y p r e v a i l un
l e s s t h e R e f e r e e t a k e s some a c t i o n which r e s o l v e s t h e c l a i m f o r c o m p e n s a t i o n . 
G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530, 534 ( 1 9 8 8 ) . 

Here, SAIF r e s c i n d e d i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m a t he a r 
i n g and on t h e r e c o r d . However, t h e s o l e i s s u e d e c i d e d by t h e R e f e r e e a t h e a r 
i n g was "whether c l a i m a n t ' s a t t o r n e y f e e s a r e pay a b l e o u t o f compensation o r i n 
a d d i t i o n t o i t . " On t h i s r e c o r d , t h e n , c l a i m a n t d i d n o t f i n a l l y p r e v a i l i n 
overcoming SAIF's d e n i a l o f c o m p e n s a b i l i t y and, t h e r e f o r e , no assessed a t t o r n e y 
f e e can be awarded under ORS 656.386(1). C a r l a J. Schrock, 42 Van N a t t a 2324 
( 1 9 9 0 ) ; Duane L. Jones, 42 Van N a t t a 875 (19 9 0 ) . 

A c c o r d i n g l y , our September 28, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h our September 28, 1990 
o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 



O c t o b e r 19, 1990 C i t e as 42 Van N a t t a 2391 (1990) 2391 

I n t h e M a t t e r o f t h e Compensation o f 
CARLOS A. AGUILAR-RAMOS, Claimant 

WCB Case No. 89-03913 
ORDER ON REVIEW (REMANDING) 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee McCullough's 
o r d e r t h a t awarded 6 p e r c e n t (19.2 degrees) unscheduled permanent d i s a b i l i t y 
f o r a low back i n j u r y , whereas a D e t e r m i n a t i o n Order awarded no permanent 
d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s 
a b i l i t y . We v a c a t e and remand. 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , t h e 
Re f e r e e a p p l i e d the~ s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted 
by t h e D i r e c t o r o f t h e Department o f I n s u r a n c e & Finance p u r s u a n t t o 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See former ORS 656.283(7). S p e c i f i c a l l y , t h e Ref e r e e 
a p p l i e d t h e v e r s i o n o f OAR 436-35-001 e t seq, i n e f f e c t f r o m J a n u a r y 1, 1989 
t h r o u g h September 30, 1989, t h e r u l e s i n e f f e c t a t t h e t i m e o f t h e Fe b r u a r y 
2 1 , 1989 D e t e r m i n a t i o n Order. See OAR 438-10-005; 438-10-010. These a r e 
t h e r u l e s w h i c h we a p p l y as w e l l . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e s t a n 
d a r d s i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e s t a n 
d a r d s t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once 
e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s 
m u l t i p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e 
two f i g u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r i m p a i r m e n t t o y i e l d 
t h e p e r c e n t a g e o f unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-
35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 28 y e a r s i s 0. Former 
OAR 436-35- 2 9 0 ( 3 ) . 

Formal E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s h i g h s c h o o l e d u c a t i o n i s 0. 
Former OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( a ) . 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c 
v o c a t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e 
D i c t i o n a r y o f O c c u p a t i o n a l T i t l e s (DOT) p u b l i s h e d by t h e U.S. Department o f 
Labor. The h i g h e s t SVP l e v e l demonstrated by a c l a i m a n t t e n y e a r s p r i o r t o 
t h e d a t e o f t h e h e a r i n g i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . C l a i m a n t ' s 
h i g h e s t SVP d u r i n g t h e t e n ye a r s p r i o r t o t h e h e a r i n g was 8 as a p r o f e s 
s i o n a l s o c c e r p l a y e r . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s 1. 
Former OAR 436-35-300(4). 
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T r a i n i n g 

C a r l o s A. Aquilar-Ramos, 42 Van N a t t a 2391 (1990) 

Former OAR 436-35-300(5) p r o v i d e s t h a t no t r a i n i n g v a l u e i s a l l o w e d 
f o r w o r k e r s who have competence i n some s p e c i f i c v o c a t i o n a l p u r s u i t . 
" S p e c i f i c v o c a t i o n a l p u r s u i t " means employment o t h e r t h a n an e n t r y l e v e l 
p o s i t i o n . L a r r y L. McDouqal, 42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has o b t a i n e d t r a i n i n g t h a t p r o v i d e s him competence 
i n a s p e c i f i c v o c a t i o n a l p u r s u i t , t h a t as a p r o f e s s i o n a l s o c c e r p l a y e r . 
A c c o r d i n g l y , no v a l u e i s a l l o w e d under t h e s t a n d a r d s . Former OAR 436-3 5-
3 0 0 ( 5 ) . 

C l a i m a n t contends t h a t , because h i s back i n j u r y p r e c l u d e s him f r o m 
p l a y i n g s o c c e r , he has no competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t and 
t h a t , t h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s +1. Former OAR 436-35-
3 0 0 ( 5 ) . C l a i m a n t m i s r e a d s t h e r u l e . The r u l e a l l o w s no v a l u e f o r t r a i n i n g 
w h ether o r n o t he has t h e p r e s e n t a b i l i t y t o p l a y soccer because he o b t a i n e d 
t r a i n i n g t h a t p r o v i d e s him competence i n t h a t p u r s u i t . No v a l u e i s a l l o w e d . 

I m p a i r m e n t 

The R e f e r e e fo u n d t h a t c l a i m a n t had no l o s s o f m o t i o n i n h i s l o w e r 
back b u t , based on c l a i m a n t ' s c r e d i b l e t e s t i m o n y t h a t he s u f f e r s c h r o n i c low 
back p a i n w h i c h l i m i t s t h e r e p e t i t i v e use o f h i s back. The Re f e r e e awarded 
a 5 p e r c e n t i m p a i r m e n t v a l u e . We agree. Former OAR 436-35-320(4). 

C l a i m a n t argues t h a t t h e Referee e r r e d i n d i s c o u n t i n g a r e p o r t t h a t 
documented a l o s s o f m o t i o n . We d i s a g r e e . Dr. Gorman, t h e t r e a t i n g c h i r o 
p r a c t o r who f i l e d t h a t r e p o r t , f a i l e d t o i n d i c a t e t o what e x t e n t t h a t l o s s 
o f m o t i o n was a t t r i b u t a b l e t o c l a i m a n t ' s compensable i n j u r y v e r s u s o t h e r 
causes, most n o t a b l y c l a i m a n t ' s u n r e l a t e d f o o t s u r g e r y t h a t s u b s e q u e n t l y 
caused b i o m e c h a n i c a l s t r e s s on h i s l u m b o s a c r a l j o i n t . Moreover, b e f o r e t h e 
s u r g e r y , Dr. B u t d o r f , a p h y s i c i a n who t r e a t e d c l a i m a n t i n l a t e 1988, r e 
p o r t e d t h a t c l a i m a n t had f u l l range o f m o t i o n . 

Because c l a i m a n t has permanent i n j u r y - r e l a t e d i m p a i r m e n t he i s en
t i t l e d t o a permanent d i s a b i l i t y r a t i n g under t h e s t a n d a r d s . See f o r m e r 
OAR 436-35-320 and H a t t i e L^ Go o d r i c h , 42 Van N a t t a 1752 ( 1 9 9 0 ) . 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s un a b l e t o r e t u r n t o h i s 
o r her r e g u l a r work, b u t who has r e t u r n e d t o m o d i f i e d work, i s d e t e r m i n e d 
f r o m a m a t r i x o f v a l u e s a t former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x com
pares t h e s t r e n g t h r e q u i r e m e n t s o f t h e c l a i m a n t ' s r e g u l a r work w i t h t h a t o f 
h i s o r her m o d i f i e d work. 

I n d e t e r m i n i n g c l a i m a n t ' s a d a p t a b i l i t y v a l u e , t h e Re f e r e e r e l i e d on 
s t r e n g t h r e q u i r e m e n t s n o t i n t h e r e c o r d , b u t t h o s e found i n t h e D i c t i o n a r y 
o f O c c u p a t i o n a l T i t l e s . We a r e n o t a t l i b e r t y t o r e l y on such i n f o r m a t i o n . 
Sharon A. I p o x , 42 Van N a t t a 1568 (1 9 9 0 ) . Because t h e r e i s n o t h i n g i n t h e 
r e c o r d t o d e t e r m i n e c l a i m a n t ' s p h y s i c a l c a p a c i t y , we c o n c l u d e t h a t t h e 
r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l 
oped," and remand f o r t h e t a k i n g o f f u r t h e r e v i d e n c e from w h i c h c l a i m a n t ' s 
a d a p t a b i l i t y can be d e t e r m i n e d . Former ORS 656.295(5); H a t t i e L. G o o d r i c h , 
42 Van N a t t a 1752 ( 1 9 9 0 ) . S p e c i f i c a l l y , e v i d e n c e s h o u l d be o b t a i n e d r e g a r d 
i n g t h e s t r e n g t h r e q u i r e m e n t s , i . e . , l i f t i n g per c a t e g o r i e s a t f o r m e r 
OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) , -of c l a i m a n t ' s u s u a l and customary work and m o d i f i e d work. 
T h e r e a f t e r , t h e Re f e r e e s h a l l i s s u e a f i n a l a p p e a l a b l e o r d e r c o n c e r n i n g t h e 
e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y . 



C a r l o s A. Aquilar-Ramos, 42 Van N a t t a 2391 (1990) 

ORDER 
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The Referee's o r d e r d a t e d June 2 1 , 1989, w h i c h awarded c l a i m a n t 6 
p e r c e n t (19.2 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y , i s v a c a t e d 
and t h e m a t t e r i s remanded t o Referee McCullough f o r f u r t h e r p r o c e e d i n g s 
c o n s i s t e n t w i t h t h i s o r d e r . 

O c t o b e r 19, 1990 C i t e as 42 Van N a t t a 2393 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY A. SUMMERS, Claimant 
WCB Case No. 90-0522S 

ORDER ON REVIEW (REMANDING) 
Malagon, e t a l . , C l aimant A t t o r n e y s 
Roberts/ e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t has r e q u e s t e d r e v i e w o f Referee McCullough's a p p r o v a l o f a D i s 
p u t e d C l a i m S e t t l e m e n t between c l a i m a n t and t h e i n s u r e r . Among o t h e r arguments, 
c l a i m a n t contends t h a t t h e agreement i s u n c o n s c i o n a b l e and l i k e l y e n t e r e d i n t o 
based on m i s r e p r e s e n t a t i o n , d u r e s s , and/or m i s t a k e . Since no h e a r i n g has been 
convened and no ev i d e n c e a d m i t t e d , c l a i m a n t seeks remand f o r t h e development o f 
a r e c o r d c o n c e r n i n g her c o n t e n t i o n s . We g r a n t t h e r e q u e s t t o remand. 

Should we d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed, we may remand t o t h e R e f e r e e f o r f u r t h e r 
e v i d e n c e t a k i n g , c o r r e c t i o n o r o t h e r necessary a c t i o n . ORS 65 6 . 2 9 5 ( 5 ) . 

Here, no r e c o r d e x i s t s upon which t o d e t e r m i n e t h e c i r c u m s t a n c e s s u r r o u n d 
i n g t h e e x e c u t i o n o f t h e agreement. Thus, t h e r e c o r d i s i n s u f f i c i e n t l y d e v e l 
oped t o r e s o l v e t h e i s s u e s r a i s e d by c l a i m a n t ' s r e q u e s t f o r r e v i e w . Conse
q u e n t l y , we c o n c l u d e t h a t remand i s a p p r o p r i a t e . See John A. T a l l a n t , 39 Van 
N a t t a 344 ( 1 9 8 7 ) . 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o Referee McCullough w i t h i n s t r u c 
t i o n s t o convene a h e a r i n g . A t t h a t h e a r i n g , e v i d e n c e s h a l l be t a k e n c o n c e r n i n g 
a l l o f t h e i s s u e s r a i s e d by t h e p a r t i e s h e r e i n . A f t e r c l o s i n g t h e r e c o r d and 
c o n s i d e r i n g t h e e v i d e n c e i n l i g h t o f t h e p a r t i e s ' r e s p e c t i v e arguments, t h e 
Ref e r e e s h a l l i s s u e a f i n a l , a p p e a l a b l e o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
TINA M. TRANA, Claimant 
WCB Case No. 89-05374 

ORDER ON REVIEW (REMANDING) 
Leeroy O. E h l e r s , C l a i m a n t A t t o r n e y 
Meyers & R a d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r t h a t a f f i r m e d a 
D e t e r m i n a t i o n Order award o f 14 p e r c e n t (44.8 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y f o r an upper back c o n d i t i o n . On r e v i e w , t h e i s s u e i s e x t e n t o f d i s 
a b i l i t y . We v a c a t e and remand. 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s " and " S t i p u l a t i o n s , " w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 

C l a i m a n t s u f f e r s a 5 p e r c e n t permanent p a r t i a l i m p a i r m e n t , due t o her 
c h r o n i c upper back c o n d i t i o n , which l i m i t s i t s r e p e t i t i v e use. 

CONCLUSIONS OF LAW AND OPINION 

Imp a i r m e n t 

C l a i m a n t seeks a 14 p e r c e n t impairment r a t i n g f o r s p i n a l a n k y l o s i s , 
c i t i n g f o r m e r OAR 436-35-350(3) [ f r o m t h o s e s t a n d a r d s e f f e c t i v e J a n u a r y 1, 1989 
t h r o u g h September 30, 199 0 ] . She r e l i e s on t h e c o n c l u s i o n o f Dr. T u r n b u l l , 
t r e a t i n g c h i r o p r a c t o r , t h a t " a n k y l o s i s ( l o s s o r l o c k e d m o t i o n ) , x - r a y changes, 
and motor d e f i c i t a t t a c h an approximate 30% s p i n a l i m p a i r m e n t ( n o t d i s a b i l i t y ) 
t o h er c o n d i t i o n . " (Ex. 2 7 ) . T u r n b u l l s t a t e d t h a t he u n d e r s t a n d s s p i n a l im
p a i r m e n t w i t h a n k y l o s i s t o mean " l o c k e d o r l o s t m o t i o n o f a normal segment o r 
s t r u c t u r e . " (Ex. 3 6 ) . 

The R e f e r e e d e c l i n e d t o r a t e c l a i m a n t ' s s p i n a l a n k y l o s i s , because she 
co n c l u d e d f i r s t t h a t c l a i m a n t s u f f e r s no permanent im p a i r m e n t due t o a n k y l o s i s , 
based on T u r n b u l l ' s o b s e r v a t i o n t h a t c l a i m a n t s u f f e r s no l o s s o f m o t i o n " f r o m a 
g l o b a l a s p e c t . " (Ex. 3 6 - 1 ) . Second, t h e Referee d e c i d e d t h a t a n k y l o s i s i s de
f i n e d by f o r m e r OAR 436-35-350(3) as s p i n a l f u s i o n r e s u l t i n g f r o m s u r g e r y . We 
agree w i t h t h e R e f e r e e ' s r e s u l t , b u t f o r d i f f e r e n t reasons. 

The r u l e d e s c r i b e s a n k y l o s i s o f t h e s p i n e p a r e n t h e t i c a l l y as " s p i n a l 
f u s i o n . " T h e r e f o r e , we f i n d t h a t t h e r u l e i s n e i t h e r l i m i t e d t o i n s t a n c e s o f 
l o s t " g l o b a l " range o f m o t i o n , nor t o f u s i o n due t o s u r g e r y . We c o n c l u d e t h a t 
t h e s t a n d a r d s ' r a t i n g s f o r a n k y l o s i s a r e l i m i t e d t o cases where two o r more 
v e r t e b r a e a r e f u s e d , as t h e r u l e unambiguously p r o v i d e s . See f o r m e r OAR 436-35-
3 5 0 ( 3 ) . Because c l a i m a n t o f f e r s no eviden c e t h a t she s u f f e r s f r o m i n j u r y -
r e l a t e d f u s e d v e r t e b r a e , we f i n d t h a t she i s n o t e n t i t l e d t o an i m p a i r m e n t 
r a t i n g f o r t h i s c o n d i t i o n under t h e s t a n d a r d s . 

The. R e f e r e e fo u n d c l a i m a n t e n t i t l e d t o t h e f o l l o w i n g v a l u e s f o r h e r 
l o s t range o f m o t i o n : +1 f o r l o s s o f c e r v i c a l e x t e n s i o n ; 0.5 each f o r l o s s o f 
r i g h t and l e f t r o t a t i o n ; and +1 each f o r l o s s o f r i g h t and l e f t c e r v i c a l 
f l e x i o n , f o r a t o t a l o f +4. We d i s a g r e e . T u r n b u l l observed t h a t c l a i m a n t ' s 
range o f m o t i o n may be normal one day and 50 p e r c e n t , o r l e s s , t h e n e x t . I n 
t h i s c o n t e x t , he c o n c l u d e d , "from a g l o b a l aspect t h e r e i s no l o s s o f m o t i o n . " 



T i n a M. Trana, 42 Van N a t t a 2394 (1990) ; 2395 

(Ex. 3 6 - 1 ) . T h e r e f o r e , we a r e n o t persuaded t h a t t h e e p i s o d i c l o s s e s he r e 
p o r t e d r e p r e s e n t permanent impairment. Because t h e s t a n d a r d s r a t e o n l y perma
n e n t p a r t i a l d i s a b i l i t y (See former OAR 436-35-270), we c o n c l u d e t h a t c l a i m a n t 
has n o t c a r r i e d her burden w i t h r e g a r d t o any range o f m o t i o n d e f i c i t s w h i c h she 
s u f f e r s . 

T u r n b u l l r e p o r t e d , and c l a i m a n t ' s t e s t i m o n y c o r r o b o r a t e s , t h a t she 
s u f f e r s f r o m p e r s i s t e n t overuse, m y o f a s c i a l p a i n , and c h r o n i c soreness espe
c i a l l y w i t h heavy use." (Ex. 36-1). On t h i s b a s i s , and n o t i n g t h a t c l a i m a n t ' s 
f i r s t p o s t - i n j u r y j o b change was necessary t o a l l e v i a t e her symptoms, we f i n d 
t h a t she i s e n t i t l e d t o a 5 p e r c e n t impairment r a t i n g f o r her c h r o n i c c o n d i t i o n 
w h i c h l i m i t s r e p e t i t i v e use o f her i n j u r e d upper back. Former OAR 436-35-
0 1 0 ( 7 ) . 
i 

C l a i m a n t s u f f e r s a t o t a l o f 5 p e r c e n t permanent p a r t i a l i m p a i r m e n t , 
due t o h e r compensable upper back c o n d i t i o n . 

A d a p t a b i l i t y 

I n t h i s case, t h e p a r t i e s s t i p u l a t e d t h a t c l a i m a n t r e t u r n e d t o modi
f i e d work. However, t h e y d i s p u t e t h e a d a p t a b i l i t y v a l u e a s s i g n e d by t h e 
R e f e r e e . 

Our r e v i e w must be based on t h e r e c o r d developed b e f o r e t h e Referee. 
Former ORS 6 5 6 . 2 9 5 ( 3 ) , ( 5 ) . I n o r d e r t o d e t e r m i n e t h e p r o p e r a d a p t a b i l i t y v a l u e 
under t h e s t a n d a r d s , f o r m e r OAR 436-35-310(3) r e q u i r e s t h a t we u t i l i z e t h e phys
i c a l c a p a c i t y necessary t o p e r f o r m c l a i m a n t ' s u s u a l and customary work' and 
t h e p h y s i c a l c a p a c i t y necessary t o p e r f o r m t h e m o d i f i e d j o b . The e v i d e n c e 
n e c e s s a r y t o make t h e s e d e t e r m i n a t i o n s i s n o t i n t h e r e c o r d b e f o r e us. S p e c i f i 
c a l l y , t h e r e c o r d c o n t a i n s inadequate i n f o r m a t i o n t o d e t e r m i n e t h e l i f t i n g r e 
q u i r e m e n t s o f t h e employments. 

Should we d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y , o r 
o t h e r w i s e i n s u f f i c i e n t l y developed, we may remand t o t h e t h e R e f e r e e f o r f u r t h e r 
e v i d e n c e t a k i n g , c o r r e c t i o n , o r o t h e r necessary a c t i o n . See f o r m e r 
ORS 6 5 6 . 2 9 5 ( 5 ) . C o n s i d e r i n g t h e c i r c u m s t a n c e s o f t h i s case, we c o n c l u d e t h a t 
remand i s an a p p r o p r i a t e a c t i o n . 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o t h e Referee w i t h i n s t r u c t i o n s 
t o t a k e e v i d e n c e on t h e p h y s i c a l c a p a c i t i e s necessary t o p e r f o r m c l a i m a n t ' s 
u s u a l and customary work and t h a t r e q u i r e d t o p e r f o r m her m o d i f i e d j o b — b o t h 
f i n d i n g s t o be based on t h e c a t e g o r i e s s e t f o r t h i n f o r m e r OAR 436-35-310(4). 
The R e f e r e e s h a l l t h e n d e t e r m i n e t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e under former 
OAR 436-35-310(3) and i s s u e a f i n a l a p p e a l a b l e o r d e r r a t i n g c l a i m a n t ' s d i s a b i l 
i t y under t h e s t a n d a r d s . 

ORDER 

The Referee's o r d e r d a t e d J u l y 10, 1989 i s v a c a t e d and t h e m a t t e r i s 
remanded t o R e f e r e e Tenenbaum f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 
o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
PETER G. VOORHIES, Claimant 

WCB Case No. 89-09531 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r w h i c h : (1) i n c r e a s e d 
h i s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low back and h i p i n j u r y f r o m 20 
p e r c e n t (64 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 36 p e r c e n t (115.2 
d e g r e e s ) ; and (2) i n c r e a s e d h i s scheduled permanent d i s a b i l i t y award f o r a knee 
i n j u r y f r o m 30 p e r c e n t (45 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 42 
p e r c e n t (63 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f sc h e d u l e d and unsched
u l e d permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 
Unscheduled D i s a b i l i t y 

The Board adopts t h e Referee's "Conclusions o f Law and O p i n i o n " w i t h 
r e s p e c t t o t h e i s s u e o f unscheduled permanent d i s a b i l i t y , w i t h t h e f o l l o w i n g 
comment. 

C l a i m a n t argues t h a t h i s h i p d i s a b i l i t y s h o u l d be r a t e d as a sc h e d u l e d 
body p a r t because t h e a c e t a b u l a r c u f f has not been r e p l a c e d , a l t h o u g h i t was 
br o k e n . See f o r m e r OAR 4 3 6 - 3 5 - 2 3 0 ( 4 ) ( b ) . We do not agree and f i n d t h a t t h e 
Refe r e e c o r r e c t l y r a t e d t h e h i p as an unscheduled body p a r t . See f o r m e r OAR 
436- 3 5 - 1 3 0 ( 1 ) ; ORS 6 5 6 . 2 1 4 ( 2 ) ( c ) , ( d ) , ( e ) ; John Cameron, 34 Van N a t t a 211 
( 1 9 8 2 ) . 

Scheduled D i s a b i l i t y 

The e v i d e n c e shows t h a t c l a i m a n t ' s l e f t knee has 15 degrees f l e x i o n 
c o n t r a c t i o n . I n t h e case o f t h e knee, t h i s r e p r e s e n t s a l o s s o f e x t e n s i o n t o 
t h e n e u t r a l p o s i t i o n . He i s e n t i t l e d t o a r a t i n g o f 4 p e r c e n t . Former 
OAR 436 - 3 5 - 2 2 0 ( 2 ) . The evi d e n c e a l s o shows t h a t t h e l e f t knee has r e t a i n e d 
f l e x i o n t o 100 degrees, f o r a r a t i n g o f 18 p e r c e n t . Former OAR 436 - 3 5 - 2 2 0 ( 1 ) . 
Thus, a d d i n g each r a t i n g , t h e t o t a i impairment due t o l o s s o f range o f m o t i o n o f 
c l a i m a n t ' s l e f t knee i s 22 p e r c e n t . Former OAR 436-35-220(4). We agree w i t h 
t h e R e f e r e e ' s o t h e r f i n d i n g s o f 5 p e r c e n t impairment f o r weakness and a t r o p h y , 
and 10 p e r c e n t i m p a i r m e n t f o r l o s s o f use o r f u n c t i o n due t o d i s a b l i n g p a i n . 
Combining t h e f i n d i n g s o f t h e knee, t h e t o t a l i mpairment under t h e " s t a n d a r d s " 
i s 33.3, rounded t o t h e n e a r e s t whole number, 34. Former OAR 436 - 3 5 - 2 2 0 ( 4 ) . 

The R e f e r e e f o u n d t h a t c l a i m a n t had demonstrated by c l e a r and c o n v i n c 
i n g e v i d e n c e t h a t c l a i m a n t was e n t i t l e d t o a g r e a t e r award f o r l o s s o f h i s l e f t 
l e g t h a n t h a t d e r i v e d f r o m t h e s t a n d a r d s . We agree t h a t c l a i m a n t i s e n t i t l e d t o 
a r a t i n g o f 42 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e l e f t l e g and adopt 
t h e R e f e r e e ' s r e a s o n i n g i n t h a t r e g a r d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 25, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ELIZABETH LEMMONS, Claimant 

WCB Case No. 87-07490 
ORDER ON REVIEW 

F l a x e l , e t a l . , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H o w e l l ' s o r d e r t h a t 
s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " as supplemented below. 

CONCLUSIONS OF LAW AND OPINION 

The R eferee concl u d e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was compens
a b l e . The Referee found t h a t c l a i m a n t ' s compensable f a c i a l i n j u r y o f September 
6, 1986, was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n v e r s i o n r e a c t i o n 
c o n d i t i o n . We d i s a g r e e . 

I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f a p s y c h i a t r i c c o n d i t i o n f o l 
l o w i n g an i n d u s t r i a l i n j u r y , c l a i m a n t must prove by a preponderance o f t h e e v i 
dence t h a t t h e w o r k - r e l a t e d i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h e con
d i t i o n , o r , i f t h e c l a i m a n t ' s m e n t a l c o n d i t i o n p r e d a t e d t h e i n j u r y , t h a t t h e 
i n j u r y worsened t h a t p r e e x i s t i n g c o n d i t i o n . Jeld-Wen, I n c . v. Page, 73 Or App 
136, 139 ( 1 9 8 5 ) . A l t h o u g h t h e compensable i n j u r y need n o t be t h e s o l e cause o r 
t h e most s i g n i f i c a n t cause i t must be m a t e r i a l . Van B l o k l a n d v. Oregon H e a l t h 
S c i e n c e s U n i v e r s i t y , 87 Or App 694 (1987). 

On September 6, 1986, c l a i m a n t was s t r u c k by a p a t i e n t on t h e r i g h t s i d e 
o f h e r f a c e . C l a i m a n t sought t r e a t m e n t t h e n e x t day. I t was di a g n o s e d as a 
c o n t u s i o n . T h i s c o n d i t i o n was accepted. 

P r i o r t o t h i s compensable i n j u r y , c l a i m a n t had been i n v o l v e d i n a motor 
v e h i c l e a c c i d e n t . T h i s i n j u r y r e s u l t e d i n a severe neck i n j u r y , w h i c h r e q u i r e d 
c l a i m a n t t o wear a neck brace f o r an extended p e r i o d and u l t i m a t e l y r e s u l t e d i n 
a c e r v i c a l f u s i o n a t C4-6. Sometime a f t e r t h e compensable 1986 i n j u r y , c l a i m a n t 
f e l l o u t o f a c h a i r r e i n j u r i n g her neck. Consequently, t h e i n s u r e r a c c e p t e d t h e 
f a c i a l c o n t u s i o n , b u t d e n i e d b o t h a new neck i n j u r y and a g g r a v a t i o n o f t h e com
p e n s a b l e 1986 i n j u r y . The Referee u p h e l d t h i s d e n i a l , and t h e p a r t i e s have n o t 
r e q u e s t e d r e v i e w on t h i s aspect o f t h e Referee's o r d e r . 

A d d i t i o n a l l y , c l a i m a n t has an e x t e n s i v e h i s t o r y o f m i g r a i n e headaches 
w h i c h p r e d a t e t h e compensable 1986 i n j u r y as w e l l as t h e noncompensable 1985 
neck i n j u r y . The e t i o l o g y o f t h e s e headaches has n o t been f i r m l y e s t a b l i s h e d by 
t h e m e d i c a l e v i d e n c e . I t appears t h e r e a r e many o t h e r c o m p l i c a t i n g f a c t o r s i n 
v o l v e d . C l a i m a n t has s u f f e r e d from t h e s e headaches, b o t h p r i o r t o and a f t e r t h e 
compensable 1986 i n j u r y . 

C o n s i d e r i n g t h e e x t e n t o f c l a i m a n t ' s m e d i c a l h i s t o r y and c o m p l a i n t s , we 
co n c l u d e t h e n a t u r e and c a u s a t i v e f a c t o r s o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
i s a complex m e d i c a l i s s u e , f o r which we r e l y on a u t h o r i t a t i v e m e d i c a l o p i n i o n s 
i n o r d e r t o r e s o l v e . U r i s v. Compensation Dept., 247 Or 420 ( 1 9 6 7 ) . The medi
c a l o p i n i o n i s unanimous t h a t c l a i m a n t has a p s y c h o l o g i c a l c o n d i t i o n d e s c r i b e d 
as " c o n v e r s i o n r e a c t i o n . " More s p e c i f i c a l l y , c l a i m a n t has p a r a l y s i s o f t h e 
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l o w e r l i m b s w i t h no d i s c e r n i b l e p h y s i c a l d i s o r d e r p r e s e n t . T h i s c o n d i t i o n f i r s t 
p r e s e n t e d i t s e l f on January 29, 1988, s h o r t l y a f t e r c l a i m a n t had r e c e i v e d a 
D e t e r m i n a t i o n Order w h i c h had awarded her 20 p e r c e n t unscheduled permanent p a r 
t i a l d i s a b i l i t y . A l t h o u g h t h e m e d i c a l r e c o r d r e v e a l s c l a i m a n t has been s u b j e c t 
t o v a r y i n g degrees o f d e p r e s s i o n , t h e r e i s no evide n c e t h a t t h e c o n v e r s i o n r e a c 
t i o n was p r e e x i s t i n g . 

C l a i m a n t was i n i t i a l l y seen by Dr. Wadley, a p s y c h i a t r i s t , when she was 
h o s p i t a l i z e d f o r t h e p a r a l y s i s . I t was h i s o p i n i o n t h a t c l a i m a n t ' s c o n v e r s i o n 
r e a c t i o n r e p r e s e n t e d an a c c u m u l a t i o n o f a number o f s t r e s s o r s . He f o u n d t h e s e 
s t r e s s o r s t o be m u l t i p l e and complex i n n a t u r e . Dr. Wadley u l t i m a t e l y c o n c l u d e d 
t h a t , " s i n c e I cannot d e t e r m i n e t h a t a s t r e s s n o t r e l a t e d t o t h e i n j u r y o f 1986 
was a s o l e c o n t r i b u t i n g f a c t o r t o her c o n v e r s i o n d i s o r d e r , i n my o p i n i o n , t h e 
w o r k - r e l a t e d p h y s i c a l i n j u r y i n c l u d i n g i t s sequelae would seem t o be a m a t e r i a l 
cause f o r t h e p s y c h i a t r i c c o n d i t i o n f o r which she was h o s p i t a l i z e d . " 

We do n o t r e l y on Dr. Wadley's o p i n i o n due t o t h e i n a c c u r a t e m e d i c a l h i s 
t o r y upon w h i c h h i s c o n c l u s i o n i s based. Dr. Wadley p l a c e s s i g n i f i c a n c e on t h e 
headaches s u f f e r e d by c l a i m a n t . S p e c i f i c a l l y , he s t a t e d t h a t c l a i m a n t ' s c h r o n i c 
headaches were a "major c o n t r i b u t i n g cause" o f her s t r e s s and t h e r e s u l t i n g con
v e r s i o n r e a c t i o n . A l t h o u g h , he no t e d o t h e r s t r e s s o r s as w e l l . 

However, Dr. Wadley m i s t a k e n l y assumed t h a t c l a i m a n t ' s headaches began as 
a r e s u l t o f t h e compensable 1986 i n j u r y . I n a c t u a l i t y , c l a i m a n t ' s m e d i c a l h i s 
t o r y d e m o n s t r a t e s t h a t her headaches were o f a l o n g s t a n d i n g o r i g i n , w h i c h p r e 
e x i s t e d t h e 1986 compensable i n j u r y . Moreover, t h e r e c o r d does n o t e s t a b l i s h 
t h a t t h e headaches e i t h e r r e s u l t e d from, o r were r e l a t e d t o , t h e compensable 
1986 i n j u r y . A c c o r d i n g l y , we do n o t f i n d a c a u s a l l i n k between t h e compensable 
1986 i n j u r y , t h e subsequent headaches, and t h e r e s u l t i n g c o n v e r s i o n r e a c t i o n 
c o n d i t i o n . 

Wadley a l s o a t t r i b u t e d c l a i m a n t ' s c o n v e r s i o n r e a c t i o n t o o t h e r " c l a i m -
r e l a t e d " s t r e s s o r s . We a r e n o t persuaded t h a t t h e s e s t r e s s e s a r e m a t e r i a l l y 
r e l a t e d t o t h e 1986 compensable f a c e i n j u r y . F o l l o w i n g t h e compensable i n j u r y , 
c l a i m a n t was t r e a t e d o n l y once f o r her f a c i a l c o n d i t i o n . Subsequent t o t h i s 
t r e a t m e n t , t h e r e i s an absence o f m e d i c a l e v i d e n c e r e f e r r i n g t o t h e 1986 com
p e n s a b l e f a c i a l c o n d i t i o n . Rather, t h e f o c u s o f c l a i m a n t ' s m e d i c a l c o m p l a i n t s 
have p r i m a r i l y concerned t h e m i g r a i n e headaches, whi c h we have p r e v i o u s l y f o u n d 
u n r e l a t e d t o t h e compensable i n j u r y . 

We a r e s i m i l a r l y unpersuaded t h a t c l a i m a n t ' s s t r e s s f r o m " f i n a n c i a l p r e s 
s u r e s " was a t t r i b u t a b l e t o her compensable i n j u r y . To b e g i n , t h e s o u r c e o f t h i s 
p r o b l e m i s n o t c l e a r . I n a d d i t i o n t o t h e c l o s u r e o f her c l a i m , we f i n d t h a t 
t h e r e a r e f a r more p l a u s i b l e reasons. I n p a r t i c u l a r , c l a i m a n t ' s f i n a n c i a l p r e s 
s u r e s can be a t t r i b u t e d t o setbacks r e l a t e d t o t h e r e n t a l p r o p e r t y e n t e r p r i s e 
she was i n v o l v e d i n w i t h her husband, her husband's c o n t i n u a l unemployment, and 
t h e d e a t h o f a c l o s e f r i e n d . T h i s f r i e n d was a l s o a b u s i n e s s a s s o c i a t e i n v o l v e d 
w i t h r e n t a l p r o p e r t y . 

Based on t h e f o r e g o i n g r e a s o n i n g , we d e c l i n e t o r e l y on Wadley's o p i n i o n 
i n f i n d i n g a c a u s a l r e l a t i o n s h i p between t h e compensable 1986 i n j u r y and t h e 
c o n v e r s i o n r e a c t i o n . 

I t was Dr. Turco's o p i n i o n t h a t t h e compensable 1986 i n j u r y was n o t a 
m a t e r i a l c o n t r i b u t i o n t o c l a i m a n t ' s c o n v e r s i o n r e a c t i o n . He f o u n d an element o f 
c o n s c i o u s m a l i n g e r i n g , n o t i n g c l a i m a n t ' s " t h e a t r i c a l t e n d e n c i e s . " The R e f e r e e , 
as f a c t f i n d e r , agreed w i t h Dr. Turco's f i n d i n g r e g a r d i n g m a l i n g e r i n g and 
t h e a t r i c a l t e n d e n c i e s . 
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Dr. Turco found t h a t many o f c l a i m a n t ' s a c t i o n s , such as her a t t i t u d e 
t o w a r d work, a r e v o l i t i o n a l i n n a t u r e . Inasmuch as Turco q u e s t i o n e d c l a i m a n t ' s 
m o t i v a t i o n h i s o p i n i o n s u p p o r t s a f i n d i n g t h a t c l a i m a n t ' s malady i s a t t r i b u t a b l e 
t o m a l i n g e r i n g and n o t on account o f t h e c o n v e r s i o n r e a c t i o n . 

Upon our de novo r e v i e w o f t h e r e c o r d , we l i k e w i s e agree w i t h Dr. Turco's 
assessment t h a t c l a i m a n t i s m a l i n g e r i n g , and t h a t her a c t i o n s a r e v o l i t i o n a l . 
I t i s a l s o e v i d e n t f r o m t h e r e c o r d t h a t c l a i m a n t i s m a n i p u l a t i v e and g i v e n t o 
d r a m a t i c e x a g g e r a t i o n w i t h q u e s t i o n a b l e r e p o r t i n g o f her m e d i c a l and s o c i a l 
h i s t o r y . 

I n l i g h t o f c l a i m a n t ' s e x t e n s i v e f a m i l y h i s t o r y o f b e i n g abused and 
n e g l e c t e d as a c h i l d , h er abandonment o f her own c h i l d r e n , t h e m a r i t a l s t r a i n s 
and s t r e s s e s i n c l u d i n g domestic v i o l e n c e , her l o n g h i s t o r y o f p o l y - d r u g abuse, 
t h e o f f - t h e - j o b p h y s i c a l i n j u r i e s and a i l m e n t s , t h e d e a t h o f a c l o s e f r i e n d , as 
w e l l as t h e compensable i n j u r y ; we are unable t o f i n d t h a t c l a i m a n t ' s 1986 com
p e n s a b l e f a c e i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f her c u r r e n t p s y c h o l o g i 
c a l c o n d i t i o n . Consequently, we h o l d t h a t t h e p s y c h o l o g i c a l c o n d i t i o n i s n o t 
compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 7, 1988 i s r e v e r s e d i n p a r t , and 
a f f i r m e d i n p a r t . The i n s u r e r ' s d e n i a l , d a t e d May 5, 1988, i s r e i n s t a t e d and 
u p h e l d . The $1,7 50 assessed f e e awarded by t h e Referee's o r d e r i s r e v e r s e d . 
The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

O ctober 22, 1990 C i t e as 42 Van N a t t a 2399 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES E. NEGUS, Claimant 

WCB Case No. 89-07622 
ORDER ON REVIEW 

F l a x e l , e t a l . , C l aimant A t t o r n e y s 
Robert J. Jackson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a r i g h t knee i n j u r y . On r e v i e w , 
t h e i s s u e i s course and scope o f employment. We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

W h i l e p l a y i n g charades a t an employer-sponsored C h r i s t m a s p a r t y , 
c l a i m a n t s u s t a i n e d a knee i n j u r y . P e r t i n e n t f a c t s i n c l u d e : 

(1) The Christmas p a r t y was a t r a d i t i o n a l e v e n t i n i t i a t e d and spon
s o r e d by t h e employer and h e l d a t c o r p o r a t e h e a d q u a r t e r s . 

(2) A l l c o s t s were p a i d by t h e employer, i n c l u d i n g f o o d , p r i z e s , e t c . 
(3) I n v i t a t i o n s were f o r m a l , as w e l l as by o f f i c e memoranda, and 

t h r o u g h d i s c u s s i o n a t s t a f f m e e tings. 
(4) Some o f t h e f o r m a l i n v i t a t i o n s were hand d e l i v e r e d by members o f 

t h e Board o f D i r e c t o r s . 
(5) Some employees b e l i e v e d t h e y would r e c e i v e bonuses a t t h e p a r t y , 

as had been t h e p r a c t i c e i n p r e v i o u s y e a r s . 
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(6) The Board o f D i r e c t o r s scheduled and pla n n e d t h e e v e n t w i t h t h e 
h e l p o f t h e p a i d d i r e c t o r . 

(7) A Board m e e t i n g was h e l d i m m e d i a t e l y b e f o r e t h e p l a n n e d f e s t i v i 
t i e s . 

(8) The program o f t h e p a r t y was h i g h l y s t r u c t u r e d and t h e r e were 
s t a t e d purposes f o r t h e p a r t y t h a t were o f b e n e f i t t o t h e c o r p o r a t i o n . 

(9) The employer's s t a t e d purpose f o r t h e p a r t y was t o g e t Board mem
b e r s and employees t o mix; t o t h a n k u n d e r p a i d employees f o r t h e i r h a r d work; and 
t o b u i l d employee m o r a l e . 

(10) The "Employee o f t h e Year" was announced a t t h e p a r t y . 
(11) C l a i m a n t and o t h e r employees were "encouraged" t o a t t e n d t h e 

p a r t y t o t h e p o i n t t h a t t h e y f e l t an o b l i g a t i o n t o go. 
(12) The employees f e l t c ompelled t o p a r t i c i p a t e i n t h e "games" s i n c e 

teams were p r e - a r r a n g e d by management t o encourage " m i x i n g . " 
(13) The work a c t i v i t i e s o f t h e c o r p o r a t i o n go on 24 hours a day, and, 

even t h o u g h i t was n o t c l a i m a n t ' s r e g u l a r w o r k - t i m e , i t was t h e p r a c t i c e o f t h e 
employer t o o b t a i n t e m p o r a r y replacements f o r t h o s e who were w o r k i n g t o p e r m i t 
t h e i r a t t e n d a n c e a t t h e p a r t y . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " C o n c l u s i o n s " w i t h t h e f o l l o w i n g com
ments . 

Compensable I n j u r y - R e c r e a t i o n a l and S o c i a l A c t i v i t y E x c l u s i o n 

P u r s u a n t t o f o r m e r ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) : 

"A 'compensable i n j u r y ' i s an a c c i d e n t a l i n j u r y , ... a r i s 
i n g o u t o f and i n t h e course o f employment .... However, 
'compensable i n j u r y ' does n o t i n c l u d e : ... (B) I n j u r y i n 
c u r r e d w h i l e engaging i n o r p e r f o r m i n g , o r as a r e s u l t o f 
eng a g i n g i n o r p e r f o r m i n g , any r e c r e a t i o n a l o r s o c i a l 
a c t i v i t i e s s o l e l y f o r t h e w orker's p e r s o n a l p l e a s u r e . " 
(Emphasis added). 

I n 1987, t h e L e g i s l a t u r e enacted a l i m i t a t i o n f o r i n j u r i e s s u s t a i n e d by a 
wo r k e r who engages i n any r e c r e a t i o n a l o r s o c i a l a c t i v i t y s o l e l y f o r t h e w o r k e r ' s 
p e r s o n a l p l e a s u r e . Or Laws 1987, ch 713, sec. 3 ( c o d i f i e d a t 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ) . T h i s " e n a c t m e n t [ ] r e f l e c t [ s ] a l e g i s l a t i v e i n t e n t t o de
f i n e and l i m i t t h e phrase ' a r i s i n g o u t o f and i n t h e c ourse o f employment' t h r o u g h 
s t a t u t o r y amendment[]." See David D. Zimmerman, 40 Van N a t t a 862, 865 (1988) 
r e v ' d on o t h e r g r ounds, 97 Or App 512 (19 8 9 ) . 

S e n a t o r H i l l made t h e f o l l o w i n g comment i n t h e committee d i s c u s s i o n s 
r e g a r d i n g i n s e r t i n g t h e word " s o l e l y " i n t o t h e t e x t u a l language o f House B i l l 
2271: 

"On page 2 t h e r e ' s a f i r s t proposed amendment on l i n e 15. 
You w ould i n s e r t t h e word ' s o l e l y ' between t h e words 
' a c t i v i t i e s ' and ' f o r . ' " 

"'The i n j u r y ' — i t would r e a d , 'The i n j u r y i n c u r r e d w h i l e 
e n g a g i n g i n o r p e r f o r m i n g , o r as a r e s u l t o f engaging i n 
o r p e r f o r m i n g any r e c r e a t i o n a l a c t i v i t i e s s o l e l y f o r t h e 
w o r k e r ' s p e r s o n a l p l e a s u r e . ' T h i s i s t h e d e f i n i t i o n o f a 
compensable i n j u r y . I t w i l l p r o v i d e an e x c l u s i o n f o r an 
i n j u r y i n c u r r e d w h i l e engaging i n c e r t a i n a c t i v i t i e s 
r a t h e r t h a n s t r i c t l y i n t h e course o f o r i n t h e scope o f 
employment." 
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"My f e e l i n g on o f f e r i n g t h i s amendment i s t o i n d i c a t e t h a t 
we're n o t t a l k i n g about something t h a t t h e worker may be 
engaged i n w h i c h i s a c t u a l l y a p a r t o r w i t h i n t h e scope o f 
employment. For i n s t a n c e , a w o r k i n g l u n c h i n w h i c h t h e 
w orker i s e a t i n g and may f i n d p l e a s u r e i n t h e e x p e r i e n c e 
o f e a t i n g salmon o r something and may choke on a salmon 
bone and t h e r e f o r e i n c u r s a compensable i n j u r y . " 

"What we're t r y i n g t o g e t a t are t h o s e r e c r e a t i o n a l o r 
s o c i a l a c t i v i t i e s t h a t are n o t p a r t o f t h e work — t h a t 
a r e p e r f o r m e d s o l e l y f o r t h e worker's p e r s o n a l p l e a s u r e . 
And t h a t would c l a r i f y t h a t . " ( T r a n s c r i p t , HB 2271, 
Senate Committee on Labor, June 8, 1987). 

These c l a r i f y i n g comments by Senator H i l l , i f a n y t h i n g , i n d i c a t e t h a t 
c e r t a i n r e c r e a t i o n a l o r s o c i a l a c t i v i t i e s c o u l d have a c l o s e work nexus and as 
such a r e n o t p e r f o r m e d s o l e l y f o r t h e worker's p e r s o n a l p l e a s u r e . T h i s c a t e g o r y 
o f " s o c i a l " a c t i v i t y ( u n d e r t a k e n , a t l e a s t i n p a r t , f o r reasons o t h e r t h a n j u s t 
t h e w o r k e r ' s p e r s o n a l p l e a s u r e ) would not be a u t o m a t i c a l l y e x c l u d e d from t h e 
"compensable i n j u r y " d e f i n i t i o n . 

S i m i l a r l y , t h e p l a i n - m e a n i n g o f t h e phrase " s o l e l y f o r t h e w o r k e r ' s 
p e r s o n a l p l e a s u r e " i s d i f f i c u l t t o m i s i n t e r p r e t . I f c l a i m a n t can persuade t h e 
t r i e r o f f a c t t h a t he engaged i n t h e d i s p u t e d a c t i v i t y i n p a r t f o r w o r k - r e l a t e d 
r e a s o n s , t h e r e c r e a t i o n a l o r s o c i a l a c t i v i t y i s n o t a u t o m a t i c a l l y e x c l u d e d from 
t h e d e f i n i t i o n o f compensable i n j u r y under former ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

Here, t h e r e i s c o n s i d e r a b l e evidence t h a t t h e o f f i c e C h r i s t m a s p a r t y 
t h a t c l a i m a n t a t t e n d e d was n o t p u r e l y a " s o c i a l " o c c a s i o n , b u t i t a l s o had a 
s i g n i f i c a n t work nexus. For example, t h e event was sponsored and f u l l y funded 
by t h e employer. I n a d d i t i o n , management o r c h e s t r a t e d t h e e n t i r e o c c a s i o n and 
a t t e n d a n c e was n o t p e r c e i v e d as " v o l u n t a r y . " Based on t h i s r e c o r d , we conclude 
t h a t c l a i m a n t ' s i n j u r y was n o t i n c u r r e d w h i l e he was engaging i n a c t i v i t i e s 
" s o l e l y " f o r h i s p e r s o n a l p l e a s u r e . A c c o r d i n g l y , t h i s p a r t i c u l a r C h r i s t m a s 
p a r t y does n o t f i t i n t o t h e 1987 s t a t u t o r y e x c l u s i o n t o t h e d e f i n i t i o n o f 
"compensable i n j u r y . " We n o t e p a r e n t h e t i c a l l y t h a t Senate B i l l 1197, e n a c t e d by 
t h e 1990 S p e c i a l S e s s i o n , has amended ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) by c h a n g i n g t h e word 
" s o l e l y " t o " p r i m a r i l y " f o r t h e worker's p e r s o n a l p l e a s u r e . However, t h e 
amended v e r s i o n i s n o t a p p l i c a b l e here. 

U n i t a r y Work C o n n e c t i o n Test 

Even i f t h e " a c t i v i t y " i s n o t e x c l u d e d by s u b s e c t i o n ( 7 ) ( a ) ( B ) o f f o r 
mer ORS 656.005, c l a i m a n t ' s i n j u r y must s t i l l be s u f f i c i e n t l y w o r k - r e l a t e d , and 
c o u l d be f o u n d noncompensable under t h e u n i t a r y w o r k - c o n n e c t i o n t e s t . See 
Rogers v. SAIF, 289 Or 633 ( 1 9 8 0 ) ; M e l l i s v. McEwen, Hanna, G i s v o l d , 74 Or 
App 571, 575 r e v den 300 Or 249 (1985). The " a r i s i n g o u t o f and i n t h e c o u r s e 
o f employment" language i n v o l v e s t h e a p p l i c a t i o n o f a u n i t a r y w o r k - c o n n e c t i o n 
approach t o each s e t o f f a c t s whereby t h e u l t i m a t e i n q u i r y i s whether t h e 
r e l a t i o n s h i p between t h e d i s p u t e d a c t i v i t y and t h e employment i s s u f f i c i e n t t o 
f i n d t h e i n j u r y compensable. Ismeal M. B a r a i a s , 42 Van N a t t a 479, 480 ( 1 9 9 0 ) , 
c i t i n g Rogers, s u p r a , a t 642-43. 

The C o u r t o f Appeals has i d e n t i f i e d seven f a c t o r s t o c o n s i d e r i n e v a l 
u a t i n g w h e t h e r an a c t i v i t y a t t h e t i m e o f i n j u r y i s w o r k - r e l a t e d : (1) whether 
t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e employer; (2) whether t h e a c t i v i t y was 
c o n t e m p l a t e d by t h e employer and employee; (3) whether t h e a c t i v i t y was an o r d i 
n a r y r i s k o f , and i n c i d e n t a l t o , t h e employment; (4) whether t h e employee was 
p a i d f o r t h e a c t i v i t y ; (5) whether t h e a c t i v i t y was on t h e employer's p r e m i s e s ; 
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(6) w h e t h e r t h e a c t i v i t y was d i r e c t e d by o r acquiesced i n by t h e employer; and, 
(7) w h e t h e r t h e employee was on a p e r s o n a l m i s s i o n o f h i s own. M e l l i s , s upra a t 
574. W h i l e a l l seven f a c t o r s a r e c o n s i d e r e d , no one f a c t o r i s d i s p o s i t i v e . 
M e l l i s , s u p r a . 

B e n e f i t t o t h e Employer 

SAIF argues t h a t t h e Christmas p a r t y p r o v i d e d no d i r e c t b e n e f i t t o t h e 
employer. We d i s a g r e e . The Board o f D i r e c t o r s p l anned t h e e v e n t f o r t h e s t a t e d 
o r g a n i z a t i o n purposes o f e n c o u r a g i n g t h e " m i x i n g " o f employees w i t h management; 
as a " t h a n k you" t o overworked and u n d e r p a i d employees; and, t o b u i l d employee 
m o r a l e . The Board t h e n proceeded t o s t r u c t u r e t h e event t o a c h i e v e t h e s e g o a l s 
by such a c t i o n s as p l a n n i n g a l l t h e a c t i v i t i e s , d i s t r i b u t i n g a n n u a l bonus 
checks, and announcing t h e "Employee o f t h e Year." We c o n c l u d e t h a t t h e em
p l o y e r had t h e e x p e c t a t i o n t o b e n e f i t t h e o r g a n i z a t i o n , as w e l l as t h e i r s t a f f 
members, and t h e s e b e n e f i t s were not merely i n c i d e n t a l . Compare Mt. Hood 
Community C o l l e g e v. Kim, 103 Or App 39, 41 ( 1 9 9 0 ) ; Haugen v. SAIF, 37 Or App 
601 ( 1 9 7 8 ) . 

A c t i v i t y C o n t emplated by t h e P a r t i e s 

There i s l i t t l e doubt t h a t t h e p a r t i e s c o n t e m p l a t e d t h e C h r i s t m a s 
p a r t y s i n c e i t was a t r a d i t i o n a l event which i n v o l v e d f o r m a l i n v i t a t i o n s and 
e x t e n s i v e management p l a n n i n g and s u p p o r t . 

O r d i n a r y R i s k o f and I n c i d e n t a l t o Employment 

Here, t h e C h r i s t m a s p a r t y was h e l d a t c o r p o r a t e h e a d q u a r t e r s and em
p l o y e e s were s u b t l y encouraged t o a t t e n d . A l t h o u g h a t t e n d a n c e was n o t manda
t o r y , some employees f e l t o b l i g a t e d t o go. A l s o , a number o f a c t i v i t i e s a t t h e 
p a r t y were c l e a r l y i n c i d e n t a l t o employment, such as g i v i n g employee awards and 
bonuses. 

Payment f o r t h e A c t i v i t y 

A l t h o u g h t h e p a r t y was n o t scheduled d u r i n g c l a i m a n t ' s r e g u l a r work-
t i m e , i t was t h e p r a c t i c e o f t h e employer t o f i n d r e p l a c e m e n t s f o r t h o s e employ
ees whose s h i f t s c o n f l i c t e d w i t h t h e p a r t y . S t a f f members who d i d n o t a t t e n d 
t h e p a r t y were r e q u i r e d t o work. 

A c t i v i t y on Premises 

The C h r i s t m a s p a r t y was h e l d a t c o r p o r a t e h e a d q u a r t e r s and even t h o u g h 
t h i s was n o t c l a i m a n t ' s a c t u a l work l o c a t i o n , we a r e n o t c o n v i n c e d t h a t t h i s 
d i m i n i s h e s t h e w o r k - c o n n e c t i o n . The key concept under t h i s f a c t o r i s whether 
t h e employer e x e r c i s e s some c o n t r o l over t h e p l a c e where t h e i n j u r y i s sus
t a i n e d . See Cope v. West American I n s . , 309 Or 232, 239 ( 1 9 9 0 ) ; S h e r i v. 
H i l t n e r , 42 Van N a t t a 1039 ( 1 9 9 0 ) . We conclude t h a t c l a i m a n t was i n j u r e d w h i l e 
engaged i n an a c t i v i t y on h i s employer's premises. 

Employer D i r e c t i o n and Acguiescence 

T h i s i s a s i g n i f i c a n t f a c t o r i n our e v a l u a t i o n . The employer, t h r o u g h 
i t s Board and t o p e x e c u t i v e s , d i r e c t e d t h i s " s o c i a l " a c t i v i t y f r o m t h e p l a n n i n g 
s t a g e t h r o u g h i t s i m p l e m e n t a t i o n . 
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P e r s o n a l M i s s i o n 
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Here, t h e c l a i m a n t was not on a p e r s o n a l m i s s i o n o f h i s own. He was 
a t a " s o c i a l " f u n c t i o n sponsored and funded by h i s employer. He f e l t o b l i g a t e d 
t o a t t e n d and com p e l l e d t o p a r t i c i p a t e i n t h e a c t i v i t y t h a t caused h i s i n j u r y 
because he was a s s i g n e d t o a p r e - a r r a n g e d team o f c o l l e g u e s and h i s f a i l u r e t o 
p a r t i c i p a t e would have been p r o b l e m a t i c f o r t h e management o r g a n i z e r s . 

A key case under t h e w o r k - c o n n e c t i o n prong o f our a n a l y s i s i s C o l v i n 
v. I n d u s t r i a l I n d e m n i t y , 83 Or App 73 (198 6 ) , r e v ' d on o t h e r grounds, 301 Or 743 
(1 9 8 6 ) . I n C o l v i n a p i c n i c sponsored by a law f i r m had a s u f f i c i e n t l y c l o s e 
w o r k - c o n n e c t i o n such t h a t t h e i n j u r y s u f f e r e d by a p a r a l e g a l a t t h e p i c n i c arose 
o u t o f and i n t h e course o f employment. I n C o l v i n , a t t e n d a n c e a t t h e p i c n i c was 
a l s o v o l u n t a r y ; however, t h e law f i r m p r o v i d e d encouragement t o p a r t i c i p a t e by 
r e q u i r i n g s t a f f t o work i f t h e y d i d n o t a t t e n d and by p a y i n g t h o s e who d i d 
a t t e n d . The employer i n C o l v i n a l s o f i n a n c e d t h e event i n i t s e n t i r e t y and t h e 
p i c n i c was r e g a r d e d by some as an employment b e n e f i t . C o l v i n , s u p r a , a t 78. 
The C o u r t o f Appeals summarily r e j e c t e d t h e argument t h a t because t h e i n j u r y 
o c c u r r e d a f t e r normal b u s i n e s s hours (5:00 p.m.) t h a t t h e w o r k - c o n n e c t i o n had 
ended. I d . 

A l t h o u g h no one M e l l i s f a c t o r i s d i s p o s i t i v e , o ur c o n c l u s i o n s c o n c e r n 
i n g each f a c t o r , when t a k e n as a whole, persuade us t h a t t h e r e i s a s i g n i f i c a n t 
w o r k - c o n n e c t i o n between t h e Christmas p a r t y and c l a i m a n t ' s employment. Conse
q u e n t l y , t h e i n j u r y t h a t o c c u r r e d w h i l e engaging i n t h e a c t i v i t i e s o f t h e p a r t y , 
a r o s e o u t o f and i n t h e course o f c l a i m a n t ' s employment. A c c o r d i n g l y , we a f f i r m 
t h e R e f e r e e . 

ORDER 

The Referee's o r d e r d a t e d J u l y 13, 1989 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $650, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 

O c t o b e r 23, 1990 C i t e as 42 Van N a t t a 2403 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DANIEL FARMER, Claimant 
WCB Case No. 89-07472 

ORDER ON REVIEW (REMANDING) 
Emmons, e t a l . . C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and P e r r y . 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee's Daron's o r d e r t h a t d i s 
m i s s ed h i s r e q u e s t f o r h e a r i n g f o r f a i l u r e t o appear a t t h e h e a r i n g . On r e v i e w , 
t h e i s s u e i s j u r i s d i c t i o n . We remand. 

C l a i m a n t r e q u e s t e d a h e a r i n g on A p r i l 19, 1989. The h e a r i n g convened on 
J u l y 2 1 , 1989. C l a i m a n t d i d n o t appear a t t h e h e a r i n g ; however, c l a i m a n t ' s 
c o u n s e l d i d appear. The Referee found t h a t c l a i m a n t had abandoned h i s r e q u e s t 
f o r h e a r i n g and he g r a n t e d t h e employer's m o t i o n t o d i s m i s s c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g . The Referee no t e d t h a t h i s d i s m i s s a l was based o n l y upon 
c l a i m a n t ' s f a i l u r e t o appear. 

On J u l y 25, 1989, t h e Referee i s s u e d an o r d e r d i s m i s s i n g c l a i m a n t ' s r e 
qu e s t f o r h e a r i n g . I n a l e t t e r r e c e i v e d by t h e Board on August 17, 1989, 
c l a i m a n t , p r o se, w r o t e t h e Referee r e q u e s t i n g r e c o n s i d e r a t i o n o f t h e d i s m i s s a l 
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o r d e r . C l a i m a n t ' s l e t t e r i n f o r m e d t h e Referee t h a t he had been n o t i f i e d o f t h e 
d a t e o f h e a r i n g by h i s a t t o r n e y , b u t t h a t he had m i s p l a c e d t h e n o t i f i c a t i o n and 
was unaware t h a t h i s h e a r i n g had convened u n t i l h i s a t t o r n e y reached him a t 
work. C l a i m a n t a d v i s e d t h e Referee t h a t , a l t h o u g h he l e f t work as soon as 
p o s s i b l e , h i s c o u n s e l had l e f t t h e Hearings D i v i s i o n b e f o r e he a r r i v e d . 
C l a i m a n t a l s o emphasized t h a t he had n o t abandoned h i s r e q u e s t f o r h e a r i n g . 

The R e f e r e e r e v i e w e d c l a i m a n t ' s r e q u e s t and i s s u e d an Order on M o t i o n f o r 
R e c o n s i d e r a t i o n on August 22, 1989. The Referee found t h a t c l a i m a n t ' s excuse 
d i d n o t e s t a b l i s h good cause f o r h i s f a i l u r e t o appear. 

Subsequent t o t h e Referee's o r d e r , t h e Court o f Appeals h e l d t h a t f o r m e r 
OAR 438-06-071 does n o t p r o v i d e a u t h o r i t y f o r d i s m i s s a l f o r f a i l u r e o f a 
c l a i m a n t t o appear a t h e a r i n g i f c l a i m a n t ' s a t t o r n e y appears on h i s b e h a l f . 
W i l l i a m s v. SAIF, 99 Or App 367 ( 1 9 8 9 ) . On r e v i e w , t h e Supreme C o u r t r e v e r s e d 
and remanded. W i l l i a m s , 310 Or 320 ( 1 9 9 0 ) . The Court c o n c l u d e d t h a t t h e 
R e f e r e e and t h e Board had r e l i e d on former OAR 438-06-085, r a t h e r t h a n f o r m e r 
OAR 438-06-071, i n d i s m i s s i n g c l a i m a n t ' s h e a r i n g r e q u e s t . The C o u r t a f f i r m a 
t i v e l y n o t e d t h a t i t expressed no o p i n i o n r e g a r d i n g t h e C o u r t o f A p p e a l s ' i n t e r 
p r e t a t i o n o f f o r m e r OAR 438-06-071. Consequently, t h e C o u r t o f A p p e a l s ' d i s c u s 
s i o n o f f o r m e r OAR 438-06-071 was d i c t a . 

N e v e r t h e l e s s , we a r e persuaded t h a t t h e Court o f Appeals' d i c t a i n 
W i l l i a m s v. SAIF, s u p r a , r e g a r d i n g t h e a p p l i c a t i o n o f f o r m e r OAR 438-06-071 i s 
c o r r e c t and we c o n t i n u e t o a p p l y t h a t i n t e r p r e t a t i o n t o cases i n v o l v i n g t h e 
r u l e . See Jose A r i s g u e t a - M a r t i n e z , 42 Van N a t t a 2072 ( 1 9 9 0 ) . A c c o r d i n g l y , we 
f i n d t h a t t h e R e f e r e e was w i t h o u t a u t h o r i t y t o d i s m i s s . The case w i l l t h e r e f o r e 
be remanded t o t h e R eferee f o r a h e a r i n g . 

Our n e x t i n q u i r y i s whether c l a i m a n t has waived h i s r i g h t t o t e s t i f y i n 
t h e h e a r i n g b e f o r e t h e Referee by f a i l i n g t o e s t a b l i s h s u f f i c i e n t grounds w h i c h 
would have j u s t i f i e d a postponement. Mark S. Lesowske, 41 Van N a t t a 2154 
( 1 9 8 9 ) . C l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s t o be t r e a t e d as a m o t i o n f o r 
postponement. Mark R. L u t h v , 41 Van N a t t a 2132 ( 1 9 8 9 ) . 

Here, t h e R eferee c o n c l u d e d , i n e f f e c t , t h a t c l a i m a n t had n o t e s t a b l i s h e d 
grounds t o j u s t i f y a postponement and r e s c h e d u l i n g o f t h e h e a r i n g . We agree. 
We c o n c l u d e t h a t c l a i m a n t ' s misplacement o f t h e n o t i f i c a t i o n o f t h e d a t e o f 
h e a r i n g and h i s f a i l u r e t o communicate w i t h h i s a t t o r n e y do n o t c o n s t i t u t e 
e x t r a o r d i n a r y c i r c u m s t a n c e s beyond h i s c o n t r o l w h i c h would j u s t i f y postponement. 
OAR 438-06-081. The m o t i o n t o postpone was p r o p e r l y d e n i e d . C l a i m a n t has 
t h e r e f o r e w a i v e d h i s appearance and h i s r i g h t t o t e s t i f y i n h i s own b e h a l f . 

A c c o r d i n g l y , t h e case w i l l be remanded t o t h e Referee t o h o l d a h e a r i n g 
and d e c i d e t h e case on t h e m e r i t s . I n h o l d i n g t h e new h e a r i n g , t h e R e f e r e e w i l l 
be r e q u i r e d t o d e t e r m i n e what e x h i b i t s may be r e c e i v e d i n t o e v i d e n c e and/or 
r e l i e d upon, b u t no e x h i b i t s h a l l be r e c e i v e d which was n o t s u b m i t t e d i n connec
t i o n w i t h t h e p r i o r h e a r i n g nor s h a l l any w i t n e s s , i n c l u d i n g c l a i m a n t , be p e r 
m i t t e d t o t e s t i f y who was n o t a v a i l a b l e t o and p l a n n i n g on t e s t i f y i n g a t t h e 
p r i o r h e a r i n g o r under subpoena t o t e s t i f y a t t h a t h e a r i n g . See M a r i o M i r a n d a , 
42 Van N a t t a 405 ( 1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 25, 1989, as r e c o n s i d e r e d by t h e August 22, 
1989 o r d e r , i s v a c a t e d . T h i s case i s remanded t o Referee Daron f o r f u r t h e r p r o 
c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 



O c t o b e r 23, 1990 C i t e as 42 Van N a t t a 2405 (1990) 2405 

I n t h e M a t t e r o f t h e Compensation o f 
TONY GOMEZ, Claimant 
WCB Case No. 89-06266 

ORDER ON REVIEW 
D o b l i e , e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
Thye's o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a low back 
i n j u r y ; and (2) assessed a p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d u n r e a s o n a b l e 
d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t has worked f o r t h e employer as a mechanic f o r 14 y e a r s . I n June 
1986, and a g a i n i n May 1988, he underwent l a m i n e c t o m i e s a t t h e L4-5 l e v e l f o r 
non-work r e l a t e d low back p a i n and l e f t r a d i c u l o p a t h y . I n November 1988, Dr. 
W i l s o n , n e u r o l o g i s t , found c l a i m a n t t o be s t a t i o n a r y w i t h m i l d permanent im
p a i r m e n t . C l a i m a n t was a d v i s e d t o p r o t e c t h i s back. He r e t u r n e d t o m o d i f i e d 
work where he no l o n g e r l i f t e d over 30 pounds, c r a w l e d under buses, o r made road 
c a l l s t o r e p a i r d i s a b l e d buses. He c o n t i n u e d t o t a k e M o t r i n f o r r e s i d u a l back 
p a i n . 

A p p r o x i m a t e l y t h e f i r s t o f February 1989, a snow s t o r m o c c u r r e d , d i s a b l i n g 
many buses on t h e r o a d and r e q u i r i n g c l a i m a n t t o make a r o a d c a l l t o r e p a i r t h e 
br a k e system on a bus. I n o r d e r t o make t h e r e p a i r , c l a i m a n t c r a w l e d under t h e 
bus and l a y on h i s back t o r e p a i r a broken v a l v e . To r e p a i r t h e br o k e n v a l v e , 
c l a i m a n t had t o a p p l y f o r c e w i t h a wrench. I n t h e proc e s s o f t h e r e p a i r , he 
f e l t a s h a r p p a i n i n h i s back and r i g h t l e g . C l a i m a n t f i n i s h e d h i s s h i f t t h a t 
day, b u t t h e p a i n p r o g r e s s e d and he d e c l i n e d t o work over t h e weekend. 

On F e b r u a r y 7, 1989, c l a i m a n t c a l l e d K a i s e r f o r an a p p o i n t m e n t . On Febru
a r y 8, 1989, he r e p o r t e d t h e i n c i d e n t t o h i s s u p e r v i s o r . On F e b r u a r y 9, 1989, 
c l a i m a n t ' s a t t o r n e y s e n t t h e employer's a t t o r n e y a " n o t i c e o f p o t e n t i a l c l a i m " 
and a d v i s e d t h a t a c l a i m m i g h t be f i l e d a f t e r c l a i m a n t saw h i s p h y s i c i a n . A 
"dummy" 801 f o r m was p r e p a r e d sometime i n March 1989, i n d i c a t i n g t h a t t h e em
p l o y e r f i r s t knew o f t h e i n j u r y on March 14, 1989. 

On Fe b r u a r y 2 1 , 1989, c l a i m a n t was examined a t K a i s e r . A t t h a t t i m e , a CT 
scan r e v e a l e d a r i g h t L3-4 d e f e c t . Claimant was r e l e a s e d f r o m work f r o m Febru
a r y 22, 1989 t h r o u g h March 15, 1989. 

On May 15, 1989, t h e employer d e n i e d c l a i m a n t ' s c l a i m . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y on o r about F e b r u a r y 1, 1989. 

The employer had n o t i c e o f c l a i m a n t ' s c l a i m on March 14, 1989. The em
p l o y e r d i d n o t deny c l a i m a n t ' s c l a i m w i t h i n 60 days o f n o t i c e o f t h e c l a i m . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e 
as s e t f o r t h i n t h e Referee's o r d e r . 
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P e n a l t i e s and A t t o r n e y Fees 

Tony Gomez, 42 Van N a t t a 2405 (1990) 

The R e f e r e e assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e on t h e b a s i s t h a t 
t h e e m p loyer's d e n i a l was unreasonable and u n t i m e l y . We m o d i f y . 

P e n a l t i e s and a t t o r n e y f e e s may be assessed when a c a r r i e r " u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." ORS 65 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) . The rea s o n a b l e n e s s o f a c a r r i e r ' s a c t i o n must be gauged based upon 
t h e i n f o r m a t i o n a v a i l a b l e t o t h e c a r r i e r a t t h e t i m e o f i t s a c t i o n . Brown v. 
Argonaut I n s u r a n c e Company, 93 Or App 588 (1 9 8 8 ) ; P r i c e v. SAIF, 73 Or App 123 
( 1 9 8 5 ) . 

A t t h e t i m e t h a t t h e employer i s s u e d i t s d e n i a l , i t had Dr. Brown's o p i n 
i o n w h i c h i n d i c a t e d t h a t t h e February 1989 i n c i d e n t d i d n o t m a t e r i a l l y con
t r i b u t e t o c l a i m a n t ' s low back c o n d i t i o n , b u t r a t h e r was a c o n t i n u a t i o n o f h i s 
p r e v i o u s back i n j u r i e s . I n l i g h t o f Dr. Brown's o p i n i o n , we do n o t f i n d t h a t 
t h e i n s u r e r ' s d e n i a l was un r e a s o n a b l e . T h e r e f o r e , we d e c l i n e t o assess a 
p e n a l t y o r a t t o r n e y f e e on t h i s b a s i s . 

A l t h o u g h we have n o t found t h e d e n i a l t o be u n r e a s o n a b l e , we agree w i t h 
t h e R e f e r e e t h a t i t was u n t i m e l y . The employer was o r i g i n a l l y n o t i f i e d o f t h e 
i n c i d e n t on F e b r u a r y 8, 1989. However, t h e f o l l o w i n g day, c l a i m a n t ' s c o u n s e l 
i n d i c a t e d t h a t a c l a i m " m i g h t " be f i l e d f o l l o w i n g an e x a m i n a t i o n by a p h y s i c i a n . 
On March 14, 1989, t h e employer r e c e i v e d an 827 form i n d i c a t i n g a p o s s i b l e work 
r e l a t i o n s h i p . The March 14, 1989 dat e was a l s o used on t h e "dummy" 801 f o r m as 
t h e d a t e t h e employer knew o f t h e c l a i m . 

We c o n c l u d e t h a t t h e employer had n o t i c e o f t h e c l a i m as o f March 14, 
1989. I t d i d n o t deny t h e c l a i m u n t i l May 15, 1989, a p p r o x i m a t e l y 62 days a f t e r 
n o t i c e o f t h e c l a i m . The employer g i v e s no e x p l a n a t i o n f o r t h e two day d e l a y 
and t h e r e f o r e we f i n d i t u n r e a s o n a b l e . Inasmuch as t h e d e l a y was m i n i m a l , we 
f i n d t h a t a p e n a l t y o f 10 p e r c e n t i s a p p r o p r i a t e i n t h i s s i t u a t i o n . As we have 
redu c e d t h e p e n a l t y awarded by t h e Referee, t h e r e l a t e d a t t o r n e y f e e w i l l be 
m o d i f i e d a c c o r d i n g l y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e p e n a l t y i s s u e i s $200, 
p a y a b l e by t h e s e l f - i n s u r e d employer. We f u r t h e r f i n d t h a t a r e a s o n a b l e 
assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e compens
a b i l i t y i s s u e i s $1,000, p a y a b l e by t h e employer. I n r e a c h i n g t h e s e c o n c l u 
s i o n s , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d evoted t o t h e case, t h e com
p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 14, 1989, i s m o d i f i e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n which assessed a 25 p e r c e n t p e n a l t y o f b e n e f i t s 
p a y a b l e t o May 15, 1989 and awarded an assessed a t t o r n e y f e e o f $500, i s modi
f i e d . C l a i m a n t i s awarded a p e n a l t y o f 10 p e r c e n t o f b e n e f i t s p a y a b l e t o May 
15, 1989 and h i s a t t o r n e y i s awarded an assessed f e e o f $200, p a y a b l e by t h e 
s e l f - i n s u r e d employer, f o r an u n t i m e l y d e n i a l . The remainder o f t h e o r d e r i s 
a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , 
c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $1,000, p a y a b l e by t h e 
s e l f - i n s u r e d employer. 



October 23, 1990 C i t e as 42 Van N a t t a 2407 (1990) 2407 

I n t h e M a t t e r o f t h e Compensation o f 
HENRY M. GRANADO, Claimant 

WCB Case No. C0-00128 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Welch, Bruun e t a l . , C l a i m a n t A t t o r n e y s 
David L. J o r l i n g , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

On September 2 1 , 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' 
c l a i m d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . P u r s u a n t t o t h a t 
agreement, i n c o n s i d e r a t i o n o f payments o f $10,000 upon Board a p p r o v a l o f t h e 
agreement, $15,000 i n t h e year 1995, $25,000 i n t h e y e a r 2000, and $40,000 i n 
t h e y e a r 2005 by t h e C i t y o f P o r t l a n d , c l a i m a n t agrees t o r e l e a s e h i s r i g h t t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r h i s compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We s h a l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"un r e a s o n a b l e as a m a t t e r o f law." ORS 65 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anava, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 
Here, c l a i m a n t agrees t o r e l e a s e any and a l l r i g h t s t o f u t u r e w o r k e r s ' compensa
t i o n b e n e f i t s , e x c e p t m e d i c a l b e n e f i t s " p r o v i d e d f o r and r e l a t e d t o " h i s 
a c c e p t e d c o n d i t i o n s , i . e . , c o n c u s s i o n , s k u l l f r a c t u r e , d i s l o c a t e d l e f t s h o u l d e r 
and l e f t n e u r o s e n s o r y h e a r i n g l o s s . C laimant f u r t h e r agrees t o r e l e a s e " [ a ] n y 
and a l l c l a i m s f o r any c o n d i t i o n t h a t may be c l a i m e d i n t h e f u t u r e t o be r e l a t e d 
t o t h i s c l a i m o r t h e f o u r accepted c o n d i t i o n s . " 

The c l a i m a n t ' s r i g h t t o m e d i c a l s e r v i c e s f o r a compensable i n j u r y under 
ORS 656.245 i s e x p r e s s l y e x c l u d e d from m a t t e r s which may be d i s p o s e d under ORS 
656.236 and r u l e s p r o m u l g a t e d t h e r e u n d e r . See OAR 436-60-145(1), 438-09-001(1). 
The language q u o t e d above p u r p o r t s t o l i m i t m e d i c a l b e n e f i t s t o t h e f o u r 
a c c e p t e d c o n d i t i o n s . However, c l a i m a n t i s e n t i t l e d t o r e a s o n a b l e and necessary 
m e d i c a l t r e a t m e n t , even f o r c o n d i t i o n s n o t p r e v i o u s l y a c c e p t e d by t h e c a r r i e r , 
i n s o f a r as t h e need f o r t r e a t m e n t i s compensably r e l a t e d t o t h e i n d u s t r i a l i n 
j u r y . See ORS 656 . 2 4 5 ( 1 ) ; Jordan v. SAIF, 86 Or App 29, 32 ( 1 9 8 7 ) ; T a y l o r v. 
SAIF, 75 Or App 583, 586 (1 9 8 5 ) ; Lorna G. Baker, 41 Van N a t t a 1844, 1847 ( 1 9 8 9 ) . 
Thus, by r e s t r i c t i n g m e d i c a l b e n e f i t s t o p r e v i o u s l y a c c e p t e d c o n d i t i o n s , t h e 
proposed d i s p o s i t i o n amounts t o a p a r t i a l l i m i t a t i o n on c l a i m a n t ' s r i g h t t o 
m e d i c a l s e r v i c e s under ORS 656.245. 

Any l i m i t a t i o n on c l a i m a n t ' s s t a t u t o r y r i g h t t o m e d i c a l s e r v i c e s exceeds 
t h e bounds o f ORS 656.236 and OAR 436-60-145(1) and 438-09-001(1). Kenneth D. 
McDonald, 42 Van N a t t a 2307 ( 1 9 9 0 ) ; Sharon W a t k i n s - A u b e r t , 42 Van N a t t a 2093 
( 1 9 9 0 ) . A c c o r d i n g l y , we f i n d t h a t t h e proposed d i s p o s i t i o n i s u n r e a s o n a b l e as a 
m a t t e r o f law and s e t i t a s i d e . See ORS 656.236(2). 

F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD C. KELLY, Claimant 

WCB Case No. 89-06852 
ORDER ON REVIEW 

G a r l o c k , e t a l . , Claimant A t t o r n e y s 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r 
t h a t i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back 
i n j u r y f r o m 21 p e r c e n t (67.2 d e g r e e s ) , as awarded by D e t e r m i n a t i o n O rder, t o 49 
p e r c e n t (156.8 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f un s c h e d u l e d perma
nent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board a d o p t s t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award 
fr o m 21 p e r c e n t t o 49 p e r c e n t . We m o d i f y . 

C l a i m a n t ' s compensable low back c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on 
November 1, 1988. H i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on March 23, 
1989. T h e r e f o r e , t h e " s t a n d a r d s " adopted e f f e c t i v e January 1, 1989, f o r m e r OAR 
436-35-001, e t seg., a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s 
a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

The employer does n o t d i s p u t e t h e v a l u e s a s s i g n e d t o t h e age and e d u c a t i o n 
f a c t o r s a s s i g n e d by t h e R e f e r e e , as f o l l o w s : age ( 0 ) , f o r m a l e d u c a t i o n ( 1 ) , 
s k i l l s ( 4 ) , and t r a i n i n g ( 1 ) . T h e r e f o r e , we do n o t address t h e age and educa
t i o n f a c t o r s . 

The employer does d i s p u t e t h e v a l u e s a s s i g n e d t o t h e a d a p t a b i l i t y and im
p a i r m e n t f a c t o r s . We t u r n t o t h o s e f a c t o r s . 

A d a p t a b i l i t y 

A f t e r f i n d i n g t h a t c l a i m a n t had n o t r e t u r n e d t o work and had n o t been 
o f f e r e d employment, t h e Referee a s s i g n e d an a d a p t a b i l i t y v a l u e under f o r m e r OAR 
436- 3 5 - 3 1 0 ( 4 ) . We agree. 

The employer contends t h a t c l a i m a n t was o f f e r e d work, and t h a t c l a i m a n t ' s 
a d a p t a b i l i t y s h o u l d be based on an a p p l i c a t i o n o f fo r m e r OAR 436 - 3 5 - 3 1 0 ( 3 ) . 
C l a i m a n t , on t h e o t h e r hand, contends t h a t no bona f i d e o f f e r was a c t u a l l y made, 
t h e r e b y r e q u i r i n g t h e a p p l i c a t i o n o f former OAR 436-35-310(4). 

A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t ' s a d a p t a b i l i t y 
s h o u l d be based on an a p p l i c a t i o n o f former OAR 436-35-310(4). 

I t i s u n c o n t e s t e d t h a t c l a i m a n t has n o t r e t u r n e d t o work. The c r u c i a l 
i s s u e here i s whether o r n o t t h e employer made a work o f f e r t o c l a i m a n t . A f t e r 
o u r de novo r e v i e w o f t h e r e c o r d , we conclude t h a t a bona f i d e o f f e r was n o t 
made. 

C l a i m a n t ' s a t - i n j u r y work was o f a temporary, seasonal n a t u r e . He had, a t 
no t i m e , been employed on a permanent, f u l l - t i m e b a s i s w i t h t h e employer. The 
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employer worked w i t h a v o c a t i o n a l c o u n s e l o r i n e a r l y 1989 and was p r e p a r e d t o 
m o d i f y c l a i m a n t ' s j o b when seasonal p a c k i n g work became a v a i l a b l e . 

The r e c o r d does n o t e s t a b l i s h t h a t an a c t u a l o f f e r was made t o c l a i m a n t t o 
r e t u r n t o work. At b e s t , t h e r e c o r d e s t a b l i s h e s t h a t t h e employer was w i l l i n g 
t o m o d i f y a j o b and c l a i m a n t ' s work scheduled when work became a v a i l a b l e . (Ex. 
6 1 ) . Under t h e c i r c u m s t a n c e s , t h e n , we f i n d t h a t no bona f i d e o f f e r o f work was 
made. 

Because c l a i m a n t has n o t r e t u r n e d t o work and because he has n o t been 
o f f e r e d work, we c o n c l u d e t h a t c l a i m a n t ' s a d a p t a b i l i t y v a l u e must be based on an 
a p p l i c a t i o n o f f o r m e r OAR 436-35-310(4). 

Here c l a i m a n t t e s t i f i e d t h a t he i s capable o f d o i n g l i g h t work. ( T r . 1 0 ) . 
T h i s e v i d e n c e i s n o t c o n t r a d i c t e d . T h e r e f o r e , we f i n d t h a t c l a i m a n t i s capable 
o f p e r f o r m i n g l i g h t d u t y work, f o r an a d a p t a b i l i t y v a l u e o f 4. Former OAR 436-
3 5 - 3 1 0 ( 4 ) ( c ) . 

I m p a i r m e n t 

The R eferee concl u d e d t h a t c l a i m a n t was e n t i t l e d t o a l o s t range o f m o t i o n 
v a l u e o f 4 p e r c e n t , an unoperated d i s c derangement v a l u e o f 4 p e r c e n t , a c h r o n i c 
c o n d i t i o n l i m i t i n g r e p e t i t i v e use v a l u e o f 5 p e r c e n t , and m i s c e l l a n e o u s i m p a i r 
ments n o t c o n s i d e r e d by t h e a d m i n i s t r a t i v e r u l e s t o t a l l i n g 13 p e r c e n t , f o r a 
t o t a l permanent impairment v a l u e o f 26 p e r c e n t . We m o d i f y . 

C l a i m a n t does s u f f e r some permanent l o s s o f range o f m o t i o n r e s u l t i n g from 
h i s compensable i n j u r y . However, t h a t l o s s o f range o f m o t i o n , based on t h e 
o b j e c t i v e m e d i c a l e v i d e n c e , i s n o t as h i g h as t h a t c a l c u l a t e d by t h e Referee. 

The employer contends t h a t because o f t h e m u l t i p l e i n c o n s i s t e n c i e s i n Dr. 
P h i l l i p s ' r e p o r t , t h e range o f m o t i o n f i n d i n g s found i n t h a t r e p o r t s h o u l d be 
d i s r e g a r d e d . We agree. 

A l t h o u g h t h e Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a 
t r e a t i n g p h y s i c i a n , i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do 
o t h e r w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback. 37 
Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b 
l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . We f i n d p e r s u a s i v e reasons n o t t o d e f e r t o 
c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. P h i l l i p s . 

A f t e r r e v i e w i n g P h i l l i p s ' o n l y r e p o r t t h a t i n c l u d e s range o f m o t i o n f i n d 
i n g s , we do n o t f i n d P h i l l i p s ' o p i n i o n t o be p e r s u a s i v e . (Ex. 6 2 ) . P h i l l i p s 
r e p o r t e d i n June 1989 t h a t c l a i m a n t ' s l o s s o f range o f m o t i o n f i n d i n g s t o t a l l e d 
a p p r o x i m a t e l y 13 p e r c e n t . P h i l l i p s a l s o r e p o r t e d "normal l a t e r a l f l e x i o n " a t 
20 d e g r e e s . We n o t e , however, t h a t former OAR 436-35-360(8) s e t s t h e s t a n d a r d 
t h a t " n ormal" means 30 degrees, not 20 degrees. P h i l l i p s t h e n c o n c l u d e d t h a t , 
as o f June 12, 1989, c l a i m a n t "has l o s t 25-50% o f normal m o t i o n o f t h e low 
back." (Ex. 6 2 - 5 ) . D e s p i t e t h i s c o n c l u s i o n , P h i l l i p s f i n a l l y c o n c l u d e d t h a t 
c l a i m a n t " i s s t i l l i m p r o v i n g s l o w l y w i t h e x e r c i s e s and l i g h t a c t i v i t i e s , t h e r e 
f o r e , I w o u ld r a t e h i s permanent impairment a t 10-20% o r m i l d l y i m p a i r e d . " I d . 

Because o f t h e c o n t r a d i c t o r y f i n d i n g s i n P h i l l i p s ' r e p o r t , we do n o t f i n d 
h er o p i n i o n t o be p e r s u a s i v e . Weiland, supra. Consequently, we do n o t r e l y on 
P h i l l i p s ' r e p o r t i n d e t e r m i n i n g l o s s o f range o f m o t i o n . 

The r e m a i n i n g m e d i c a l evidence e s t a b l i s h e s t h a t c l a i m a n t ' s c o n d i t i o n be
came m e d i c a l l y s t a t i o n a r y on November 1, 1988. The o n l y r e l i a b l e and o b j e c t i v e 
m e d i c a l r e p o r t l i s t i n g range o f m o t i o n f i n d i n g s near o r a t t h e t i m e o f c l a i m 
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c l o s u r e i s t h e October 4, 1988 Ort h o p a e d i c C o n s u l t a n t s ' r e p o r t . (Ex. 4 9 ) . We 
r e l y on t h a t o p i n i o n as i t was w e l l - r e a s o n e d and based on a c c u r a t e i n f o r m a t i o n . 
Somers v. SAIF, 77 Or App 259, 262 ( 1 9 8 6 ) ; see Hammons v. P e r i n i Corp., 43 Or 
App 299, 302 (1979) . 

The r e l e v a n t r a t a b l e range o f m o t i o n f i n d i n g s i n t h e C o n s u l t a n t s ' r e p o r t 
i n c l u d e : 85 degrees r e t a i n e d t h o r a c o l u m b a r f l e x i o n ( f o r a v a l u e o f .5) and 20 
degrees r e t a i n e d t h o r a c o l u m b a r e x t e n s i o n ( f o r a v a l u e o f 1 ) . The t o t a l l o s s o f 
t h o r a c o l u m b a r range o f m o t i o n , t h e r e f o r e , i s 1.5 p e r c e n t . 

C l a i m a n t a l s o contends e n t i t l e m e n t t o a v a l u e o f 4 p e r c e n t f o r a L4-5 d i s c 
derangement. Any u n o p e r a t e d r u p t u r e b u l g e o r o t h e r d i s c derangement i s e n t i t l e d 
t o a v a l u e o f 4 p e r c e n t . Former OAR 436-35-350(2). There i s no r e q u i r e m e n t 
under f o r m e r OAR 436-35-350(2) t h a t t h e r e be c l i n i c a l l y r e l a t e d symptoms. 
T h e r e f o r e , g i v e n t h e f a c t t h a t c l a i m a n t does s u f f e r f r o m an u n o p e r a t e d d i s c 
b u l g e a t L4-5, we f i n d t h a t c l a i m a n t i s e n t i t l e d t o an im p a i r m e n t v a l u e f o r h i s 
i n t e r v e r t e b r a l d i s c l e s i o n o f 4 p e r c e n t . 

C l a i m a n t a l s o contends e n t i t l e m e n t t o a v a l u e o f 5 p e r c e n t under f o r m e r 
OAR 436-35-320(4) f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f an unsched
u l e d body p a r t . The employer contends t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h 
t h a t h i s c h r o n i c c o n d i t i o n i s one which l i m i t s r e p e t i t i v e use. We agree w i t h 
t h e employer. 

P h i l l i p s r e p o r t e d t h a t c l a i m a n t s u f f e r s from c h r o n i c lumbar s t r a i n / s p r a i n . 
T h i s much i s conceded by t h e employer. The i s s u e , however, i s whether c l a i m a n t 
has e s t a b l i s h e d t h a t t h a t c h r o n i c c o n d i t i o n l i m i t s r e p e t i t i v e use. T h i s he has 
f a i l e d t o do. 

Dr. B r e t t , r e f e r r i n g p h y s i c i a n , t h e C o n s u l t a n t s and P h i l l i p s n o t e d t h e 
c h r o n i c c o n d i t i o n , b u t none o f t h e p h y s i c i a n s r e p o r t e d t h a t t h e c o n d i t i o n 
l i m i t e d r e p e t i t i v e use. I n f a c t , P h i l l i p s r e p o r t e d t h a t c l a i m a n t was " w a i t i n g 
t o go back t o work d u r i n g t h e c h e r r y season." (Ex. 6 2 - 4 ) . 

T h e r e f o r e , because c l a i m a n t i s n o t w o r k i n g , and t h e r e i s no e v i d e n c e 
e s t a b l i s h i n g l i m i t a t i o n s on r e p e t i t i v e use, we f i n d t h a t c l a i m a n t has f a i l e d t o 
pr o v e t h a t h i s c h r o n i c c o n d i t i o n l i m i t s , i n any way, r e p e t i t i v e use o f an un
sc h e d u l e d body p a r t . Consequently, we do n o t assess a v a l u e f o r c l a i m a n t ' s 
c h r o n i c c o n d i t i o n . 

C l a i m a n t ' s t o t a l permanent impairment r e s u l t i n g f r o m h i s compensable i n 
j u r y i s r e p r e s e n t e d by t h e l o s s o f t h o r a c o l u m b a r range o f m o t i o n v a l u e (1.5) 
combined w i t h t h e d i s c derangement v a l u e ( 4 ) . Those v a l u e s a r e combined f o r a 
t o t a l i m p a i r m e n t v a l u e o f 5.44. Former OAR 436-35-360(11). 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 6, t h e sum i s 6. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 4, t h e p r o d u c t i s 24. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 5.44, t h e r e s u l t i s 
29.44 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . 
Former OAR 436-35- 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " 
i s , t h e r e f o r e , 30 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 17, 1989 i s m o d i f i e d . I n l i e u o f t h e Ref
eree ' s i n c r e a s e d award, and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order award, 
c l a i m a n t i s awarded 9 p e r c e n t (28.8 degrees) unscheduled permanent d i s a b i l i t y , 
f o r a t o t a l o f 30 p e r c e n t (96 degrees) unscheduled permanent d i s a b i l i t y . 
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I n t h e M a t t e r o f t h e Compensation o f 
MELVIN G. MONDAY, Claimant 

WCB Case Nos. 86-05959 & 86-13498 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Seymour's o r d e r 
t h a t u p h e l d t h e i n s u r e r ' s d e n i a l s o f a l l c u r r e n t m e d i c a l t r e a t m e n t f o r a neck 
and back c o n d i t i o n . I n i t s respondent's b r i e f , t h e i n s u r e r r e q u e s t s t h a t t h e 
Board seek s a n c t i o n s a g a i n s t c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r as p r o v i d e d under 
ORS 6 5 6 . 9 9 0 ( 1 ) . On r e v i e w t h e i s s u e s a r e whether t h e d e n i a l s were p r o c e d u r a l l y 
p r o p e r , and whether t h e Board has j u r i s d i c t i o n t o s a n c t i o n p r o v i d e r s under 
ORS 6 5 6 . 9 9 0 ( 1 ) . We deny t h e i n s u r e r ' s s a n c t i o n r e q u e s t and a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The i n s u r e r accepted c l a i m a n t ' s c l a i m s f o r a 1983 neck and mid-back 
i n j u r y and a 1985 low back i n j u r y . C laimant has d e g e n e r a t i v e d i s c d i s e a s e i n 
t h e c e r v i c a l and lumbar s p i n e t h a t p r e e x i s t e d t h e s e compensable i n j u r i e s . He 
had s u s t a i n e d a number o f neck, mid-back and low back i n j u r i e s p r i o r t o t h e 1983 
and 1985 i n j u r i e s . 

C l a i m a n t r e c e i v e d c h i r o p r a c t i c t r e a t m e n t f o r h i s i n j u r i e s f r o m Dr. 
L l e w e l l y n . The Form 827 Dr. L l e w e l l y n s u b m i t t e d f o r t h e 1983 i n j u r y l i s t e d as 
t h e d i a g n o s e s a c u t e c e r v i c o t h o r a c i c s p r a i n , c e r v i c a l and upper t h o r a c i c 
s c o l i o s i s , and m i l d c e r v i c a l s p o n d y l o s i s . The Form 801 f i l e d by c l a i m a n t was 
f o r a neck and back s t r a i n . The Form 827 Dr. L l e w e l l y n s u b m i t t e d f o r t h e 1985 
i n j u r y l i s t e d as t h e diagnoses l u m b o s a c r a l s p r a i n , i n t e r v e r t e b r a l d i s c syndrome 
and d e g e n e r a t i o n , lumbar s p o n d y l o s i s and s c o l i o s i s . The Form 801 f i l e d by 
c l a i m a n t was f o r " s l i p p e d d i s c i n low back." The r e c o r d c o n t a i n s no w r i t t e n 
a c c e p t a n c e o f e i t h e r i n j u r y c l a i m , o r any o t h e r d o c u m e n t a t i o n r e g a r d i n g t h e 
scope o f t h e i n s u r e r ' s acceptance. 

On October 8, 1986, and a g a i n on January 6, 1987, t h e i n s u r e r i s s u e d 
d e n i a l s , under t h e 1983 and 1985 i n j u r y c l a i m s , o f a l l c u r r e n t m e d i c a l and 
c h i r o p r a c t i c t r e a t m e n t s on t h e grounds t h a t t h e c u r r e n t t r e a t m e n t was f o r an 
u n d e r l y i n g , noncompensable d e g e n e r a t i v e c o n d i t i o n t h a t p r e e x i s t e d c l a i m a n t ' s 
compensable i n j u r i e s . The d e n i a l s a l s o i n f o r m e d c l a i m a n t t h a t t h e i n s u r e r was 
" c l o s i n g y o u r c l a i m , as t h e preponderance o f m e d i c a l e v i d e n c e i n d i c a t e s t h a t you 
a r e m e d i c a l l y s t a t i o n a r y . " 

On F e b r u a r y 12, 1987, t h e i n s u r e r ' s a t t o r n e y w r o t e a l e t t e r t o c l a i m a n t ' s 
a t t o r n e y w h i c h i n c l u d e d a d d i t i o n a l i n f o r m a t i o n r e g a r d i n g c l a i m a n t ' s a g g r a v a t i o n 
r i g h t s , h i s e n t i t l e m e n t t o temporary and permanent d i s a b i l i t y , and h i s r i g h t t o 
r e q u e s t r e c l a s s i f i c a t i o n o f h i s i n j u r y as d i s a b l i n g w i t h i n one y e a r o f t h e d a t e 
o f i n j u r y . The a d d i t i o n a l i n f o r m a t i o n d i d not i n c l u d e a s t a t e m e n t r e g a r d i n g 
c l a i m a n t ' s r i g h t t o r e q u e s t a d e t e r m i n a t i o n o r d e r from t h e E v a l u a t i o n D i v i s i o n 
w i t h i n one y e a r o f t h e d a t e o f t h e i n s u r e r ' s c l o s u r e . The i n s u r e r never i s s u e d 
a s e p a r a t e n o t i c e o f c l o s u r e c o n t a i n i n g t h e l a t t e r i n f o r m a t i o n . 

FINDINGS OF ULTIMATE FACT 

The i n s u r e r ' s m e d i c a l s e r v i c e s d e n i a l s were i s s u e d p r i o r t o c l o s u r e o f 
c l a i m a n t ' s c l a i m s . 
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The i n s u r e r ' s l e t t e r s , d a t e d October 8, 1986 and January 8, 1987, d e n i e d 
a l l c u r r e n t m e d i c a l t r e a t m e n t r e l a t e d t o c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e d i s c 
c o n d i t i o n . 

The i n s u r e r ' s acceptance o f t h e 1983 and 1985 c l a i m s d i d n o t i n c l u d e 
c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e d i s c d i s e a s e , w h i c h i s a s e p a r a t e c o n d i t i o n 
f r o m t h e s t r a i n s and s l i p p e d d i s c l i s t e d on t h e 801 Forms s u b m i t t e d f o r t h o s e 
i n j u r i e s . 

The 1983 and 1985 i n j u r i e s d i d n o t worsen c l a i m a n t ' s u n d e r l y i n g degenera
t i v e d i s c d i s e a s e . 

C l a i m a n t ' s 1983 and 1985 i n j u r i e s have r e s o l v e d w i t h o u t permanent i m p a i r 
ment. C l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t i s e n t i r e l y a t t r i b u t a b l e t o h i s 
d e g e n e r a t i v e d i s c d i s e a s e . 

CONCLUSIONS AND OPINION 

P r o c e d u r a l P r o p r i e t y o f D e n i a l s 

An i n s u r e r may n o t i s s u e a p r e c l o s u r e d e n i a l o f a l l c u r r e n t t r e a t m e n t f o r 
an a c c e p t e d c o n d i t i o n on t h e grounds t h a t t h e accepted c o n d i t i o n has r e s o l v e d . 
See Webb v. SAIF, 83 Or App 386 (1 9 8 7 ) ; R o l l e r v. Weyerhaeuser Company, 67 Or 
App 583 ( 1 9 8 4 ) ; S a f s t r o m v. R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728 ( 1 9 8 3 ) . 

The R e f e r e e c o n c l u d e d t h a t t h e d e n i a l s were n o t i n v a l i d p r e c l o s u r e 
d e n i a l s , r e a s o n i n g t h a t t h e p r o h i b i t i o n a g a i n s t p r e c l o s u r e d e n i a l s d i d n o t a p p l y 
t o t h e c l a i m s a t i s s u e here because c l a i m a n t had r e t i r e d and no t e m p o r a r y d i s 
a b i l i t y c ompensation was due. The Referee f u r t h e r c o n c l u d e d t h a t c l a i m a n t was 
n o t s u b s t a n t i v e l y e n t i t l e d t o ongoing c h i r o p r a c t i c t r e a t m e n t f o r h i s a c c e p t e d 
neck and back i n j u r i e s . 

On r e v i e w , c l a i m a n t argues t h a t t h e p r o h i b i t i o n a g a i n s t p r e c l o s u r e d e n i 
a l s a p p l i e s , n o t w i t h s t a n d i n g t h e f a c t c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y c ompensation. Cl a i m a n t f u r t h e r argues t h a t t h e d e n i a l s i n q u e s t i o n 
were n o t v a l i d n o t i c e s o f c l o s u r e under ORS 656.268(3), so t h a t t h e d e n i a l s o f 
t r e a t m e n t were i n v a l i d p r e c l o s u r e d e n i a l s . The i n s u r e r contends t h a t t h e Ref
ere e ' s a n a l y s i s was c o r r e c t and f u r t h e r argues t h a t t h e p r e c l o s u r e d e n i a l p r o h i 
b i t i o n does n o t a p p l y because i t s d e n i a l s were f o r t r e a t m e n t o f a s e p a r a t e , non-
compensable d e g e n e r a t i v e d i s e a s e t h a t i t never accepted. 

Our f i r s t i n q u i r y i s whether t h e i n s u r e r had e f f e c t i v e l y c l o s e d 
c l a i m a n t ' s c l a i m s when i t i s s u e d i t s d e n i a l s . The i n s u r e r ' s d e n i a l l e t t e r s o f 
October 8, 1986 and January 6, 1987 d i d n o t p r o v i d e v a r i o u s i t e m s o f i n f o r m a t i o n 
r e q u i r e d i n a n o t i c e o f c l o s u r e . See former ORS 656.268( 3 ) . S p e c i f i c a l l y , t h e 
d e n i a l s d i d n o t i n f o r m c l a i m a n t o f h i s e n t i t l e m e n t t o te m p o r a r y and permanent 
d i s a b i l i t y , h i s a g g r a v a t i o n r i g h t s , o r h i s r i g h t t o r e q u e s t a d e t e r m i n a t i o n 
o r d e r f r o m t h e E v a l u a t i o n D i v i s i o n w i t h i n one year o f t h e d a t e o f t h e i n s u r e r ' s 
c l o s u r e . The F e b r u a r y 12, 1987 l e t t e r from t h e i n s u r e r ' s a t t o r n e y p r o v i d e d t h e 
r e q u i s i t e i n f o r m a t i o n r e g a r d i n g temporary and permanent d i s a b i l i t y and a g g r a v a 
t i o n r i g h t s , and i t i n f o r m e d c l a i m a n t o f h i s r i g h t t o have h i s c l a i m r e c l a s s i 
f i e d as d i s a b l i n g w i t h i n one year o f t h e d a t e o f i n j u r y . However, i t d i d n o t 
i n f o r m c l a i m a n t o f h i s r i g h t t o r e q u e s t a d e t e r m i n a t i o n o r d e r w i t h i n one y e a r o f 
t h e d a t e o f t h e i n s u r e r ' s c l o s u r e . Consequently, we co n c l u d e t h a t t h e s e l e t t e r s 
d i d n o t o p e r a t e as n o t i c e s o f c l o s u r e under former ORS 65 6 . 2 6 8 ( 3 ) . 

T h e r e f o r e , t h e d e n i a l s a t i s s u e here were improper p r e c l o s u r e d e n i a l s i f 
t h e y d e n i e d c u r r e n t t r e a t m e n t o f a p r e v i o u s l y accepted c o n d i t i o n on t h e grounds 
t h a t c o n d i t i o n had r e s o l v e d . I f t h e d e n i a l s were o f t r e a t m e n t f o r a s e p a r a t e , 
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u n a c c e p t e d c o n d i t i o n , t h e y were p r o c e d u r a l l y p r o p e r . See R o l l e r , s u p r a a t 730; 
A q u i l l o n v. CNA I n s u r a n c e , 60 Or App 231, 235 ( 1 9 8 2 ) . Cf. D e s t a e l v. N i c o l a i 
Co., 80 Or App 596 ( 1 9 8 6 ) . 

The d e n i a l s were o f c u r r e n t c h i r o p r a c t i c t r e a t m e n t f o r c l a i m a n t ' s degen
e r a t i v e d i s c d i s e a s e ; t h e r e f o r e , we must f i r s t d e t e r m i n e whether t h e i n s u r e r ' s 
a c c e p t a n c e i n c l u d e d t h i s c o n d i t i o n . The Form 827 s u b m i t t e d f o r t h e 1983 i n j u r y 
l i s t e d two s e p a r a t e d i a g n o s e s — c e r v i c o t h o r a c i c s t r a i n and d e g e n e r a t i v e changes 
i n t h e c e r v i c a l s p i n e . The Form 827 s u b m i t t e d f o r t h e 1985 i n j u r y l i s t e d t h e 
s e p a r a t e d i agnoses o f l u m b o s a c r a l s t r a i n and d e g e n e r a t i v e changes i n t h e lumbar 
s p i n e . However, t h e 801 Forms f i l e d by c l a i m a n t f o r t h e 1983 and 1985 i n j u r i e s 
were f o r neck/back s t r a i n and a s l i p p e d low back d i s c , r e s p e c t i v e l y . The i n 
s u r e r d i d n o t a c c e p t t h e i n j u r i e s by c h e c k i n g t h e 801 Forms, and t h e r e i s no 
f o r m a l acceptance i n t h e r e c o r d . Nor i s t h e r e any o t h e r e v i d e n c e t h a t t h e i n 
s u r e r ' s acceptance i n c l u d e d c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n . We a r e , t h e r e 
f o r e , n o t persuaded t h a t t h e i n s u r e r ' s acceptance i n c l u d e d t h a t c o n d i t i o n . 

Moreover, we a r e persuaded by t h e m e d i c a l e v i d e n c e t h a t t h e u n d e r l y i n g 
d e g e n e r a t i v e c o n d i t i o n i s s e p a r a b l e from t h e s t r a i n s and s l i p p e d d i s c l i s t e d on 
t h e 801 Forms. The m e d i c a l evidence c o n c l u s i v e l y e s t a b l i s h e s t h a t c l a i m a n t ' s 
d e g e n e r a t i v e c o n d i t i o n p r e e x i s t e d h i s compensable i n j u r i e s . Every p h y s i c i a n who 
examined c l a i m a n t f o l l o w i n g t h e 1983 i n j u r y , i n c l u d i n g Dr. L l e w e l l y n , diagnosed 
two s e p a r a t e c o n d i t i o n s — a neck and low back s t r a i n , and a s e p a r a t e d e g e n e r a t i v e 
c o n d i t i o n . L i k e w i s e , Dr. L l e w e l l y n and every o t h e r p h y s i c i a n t h a t examined 
c l a i m a n t f o l l o w i n g t h e 1985 i n j u r y diagnosed two s e p a r a t e c o n d i t i o n s — a low back 
s t r a i n and a s e p a r a t e d e g e n e r a t i v e c o n d i t i o n . 

We a r e f u r t h e r persuaded by t h e m e d i c a l r e c o r d t h a t c l a i m a n t ' s compens
a b l e i n j u r i e s d i d n o t worsen h i s u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n , and t h a t h i s 
c u r r e n t need f o r t r e a t m e n t i s e n t i r e l y a t t r i b u t a b l e t o t h a t c o n d i t i o n . I n 
r e a c h i n g t h i s c o n c l u s i o n , we d e f e r t o t h e o p i n i o n s o f Dr. Simpson, c h i r o p r a c t o r , 
and Dr. H o w e l l , o s t e o p a t h , who performed independent m e d i c a l e x a m i n a t i o n s i n 
June 1986 and F e b r u a r y 1987, r e s p e c t i v e l y . They o p i n e d t h a t c l a i m a n t ' s compens
a b l e i n j u r i e s had r e s u l t e d i n s t r a i n s o n l y and had n o t worsened c l a i m a n t ' s 
u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n . They f u r t h e r o p i n e d t h a t t h e a c c e p t e d 
s t r a i n s had r e s o l v e d , and t h a t c l a i m a n t ' s r e m a i n i n g need f o r t r e a t m e n t i s due t o 
h i s d e g e n e r a t i v e c o n d i t i o n . 

Dr. L l e w e l l y n and c o n s u l t i n g c h i r o p r a c t o r s B a m f o r t h and B u t l e r t o o k a 
c o n t r a r y p o s i t i o n . They o p i n e d t h a t c l a i m a n t ' s i n j u r i e s had b o t h weakened t h e 
s o f t t i s s u e making r e i n j u r y more l i k e l y , and worsened c l a i m a n t ' s p r e e x i s t i n g 
d e g e n e r a t i v e c o n d i t i o n . However, t h e y d i d n o t d i s c u s s t h e r e l a t i v e impact o f 
c l a i m a n t ' s p r i o r neck and back i n j u r i e s o r o t h e r w i s e p r o v i d e a w e l l - r e a s o n e d 
e x p l a n a t i o n f o r t h e i r o p i n i o n . I n c o n t r a s t , Drs. Simpson and H o w e l l r e l i e d on a 
c o m parison o f c e r v i c a l x - r a y s t a k e n i n 1979, 1983 and 1984, and lumbar x - r a y s 
t a k e n i n 1978, 1980, 1985 and 1986. These x - r a y s showed no s i g n i f i c a n t worsen
i n g o f t h e d e g e n e r a t i v e d i s c d i s e a s e f o l l o w i n g t h e i n j u r y . 

I n summary, t h e examining p h y s i c i a n have, w i t h o u t e x c e p t i o n , d i a g n o s e d 
c l a i m a n t ' s d e g e n e r a t i v e d i s e a s e as a s e p a r a t e c o n d i t i o n f r o m t h e a c c e p t e d 
s t r a i n s and s l i p p e d d i s c . Drs. Simpson and Howell have p e r s u a s i v e l y o p i n e d t h a t 
t h e compensable i n j u r i e s d i d n o t worsen c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n , and 
t h a t t h e a c c e p t e d s t r a i n c o n d i t i o n s have r e s o l v e d and t h e c u r r e n t need f o r 
t r e a t m e n t i s e n t i r e l y a t t r i b u t a b l e t o t h e u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n . 
These f i n d i n g s persuade us t h a t t h e d e n i a l s a t i s s u e were o f t r e a t m e n t f o r a 
s e p a r a t e , noncompensable c o n d i t i o n t h a t t h e i n s u r e r never a c c e p t e d . As such, 
t h e d e n i a l s were n o t improper p r e c l o s u r e d e n i a l s o f c u r r e n t t r e a t m e n t f o r an 
a c c e p t e d c o n d i t i o n . See R o l l e r , supra; See A q u i l l o n v. CNA, s u p r a . A c c o r d 
i n g l y , t h e Referee c o r r e c t l y u p h e l d t h e d e n i a l s , and we a f f i r m h i s r u l i n g . 
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I n l i g h t o f our c o n c l u s i o n t h a t t h e i n s u r e r ' s d e n i a l s were n o t o f t r e a t 
ment f o r an a c c e p t e d c o n d i t i o n , we need n o t address whether t h e p r o h i b i t i o n 
a g a i n s t p r e c l o s u r e d e n i a l s a p p l i e s t o d e n i a l s o f m e d i c a l s e r v i c e s o n l y . 

S a n c t i o n s Under ORS 656.990(1) 

The i n s u r e r r e q u e s t s t h a t t h e Board b r i n g c r i m i n a l s a n c t i o n s a g a i n s t 
c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r under ORS 656.990(1). Under t h a t s t a t u t e 
" [ a ] n y p e r s o n who k n o w i n g l y makes any f a l s e s t a t e m e n t o r r e p r e s e n t a t i o n t o t h e 
bo a r d o r i t s employes . . . f o r t h e purpose o f o b t a i n i n g any b e n e f i t o r payment 
under ORS 656.001 t o 656.794, e i t h e r f o r s e l f o r any o t h e r p e r s o n . . . i s 
p u n i s h a b l e , upon c o n v i c t i o n , by imprisonment f o r a t e r m o f n o t more t h a n one 
yea r o r by a f i n e o f n o t more t h a n $1,000, o r by b o t h . " 

The Board has j u r i s d i c t i o n over m a t t e r s c o n c e r n i n g a c l a i m , t h a t i s 
m a t t e r s i n w h i c h a w o r k e r ' s r i g h t t o r e c e i v e compensation, o r t h e amount 
t h e r e o f , i s d i r e c t l y i n i s s u e . " ORS 656.283(1) and 656 . 7 0 4 ( 3 ) . Enforcement o f 
c r i m i n a l s a n c t i o n s a g a i n s t a p r o v i d e r does n o t d i r e c t l y c o n c e r n c l a i m a n t ' s e n t i 
t l e m e n t t o r e c e i v e compensation, o r t h e amount t h e r e o f . C o n s e q u e n t l y , t h e Board 
does n o t have j u r i s d i c t i o n o v e r l i t i g a t i o n under ORS 65 6 . 9 9 0 ( 1 ) . A c c o r d i n g l y , 
t h e i n s u r e r ' s r e q u e s t i s d e n i e d . 

ORDER 

The R e f e r e e ' s o r d e r i s s u e d A p r i l 14, 1987 i s a f f i r m e d . 

O ctober 23, 1990 C i t e as 42 Van N a t t a 2414 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN A. MURPHY, Claimant 

WCB Case No. 89-11689 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r t h e l o s s o f use o r f u n c t i o n 
o f c l a i m a n t ' s l e f t l e g (knee) from 15 p e r c e n t (22.5 degrees) t o 40 p e r c e n t (60 
d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f scheduled permanent d i s a b i l i t y . We 
m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g s upplementa
t i o n . 

C l a i m a n t ' s c o n d i t i o n was found t o be m e d i c a l l y s t a t i o n a r y on May 3, 1989 
and h i s c l a i m was c l o s e d by a June 16, 1989 D e t e r m i n a t i o n Order a w a r d i n g him 15 
p e r c e n t s c h e d u l e d permanent d i s a b i l i t y . 

C l a i m a n t does n o t s u f f e r l e f t knee i n s t a b i l i t y due t o h i s compensable 
i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award by 
25 p e r c e n t , a w a r d i n g an a d d i t i o n a l 5 p e r c e n t f o r a c h r o n i c c o n d i t i o n l i m i t i n g 
r e p e t i t i v e use and 20 p e r c e n t f o r l e f t knee i n s t a b i l i t y . The i n s u r e r c o n t e s t s 
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o n l y t h a t p o r t i o n o f t h e award r e g a r d i n g l e f t knee i n s t a b i l i t y . T h e r e f o r e , we 
a ddress o n l y t h a t p a r t i c u l a r i s s u e . 

We n o t e t h a t b o t h c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use and i n s t a b i l 
i t y a r e r a t e d under t h e s t a n d a r d s . T h e r e f o r e , we f i r s t l o o k t o t h e s t a n d a r d s t o 
d e t e r m i n e whether c l a i m a n t has e s t a b l i s h e d r a t a b l e i n s t a b i l i t y under f o r m e r OAR 
4 3 6 - 3 5 - 2 3 0 ( 3 ) . 

Under f o r m e r OAR 436-35-230(3), knee j o i n t i n s t a b i l i t y i s r a t e d based on 
j o i n t o p e n i n g , as measured by m i l l i m e t e r s . The r e c o r d i s d e v o i d o f any m e d i c a l 
o r l a y e v i d e n c e w h i c h would a l l o w us t o r a t e c l a i m a n t ' s a l l e g e d i n s t a b i l i t y 
based on j o i n t o p e n i n g . 

C l a i m a n t t e s t i f i e d t h a t he was c o n s c i o u s o f knee i n s t a b i l i t y when c l i m b i n g 
s t a i r s . ( T r . 1 1 ) . However, we f i n d t h a t t h e s t a t e m e n t a l o n e , w i t h o u t some 
o b j e c t i v e measurement, does not a l l o w f o r a r a t i n g under t h e s t a n d a r d s . 

F u r t h e r m o r e , c o n t r a r y t o c l a i m a n t ' s t e s t i m o n y , c l a i m a n t ' s knee surgeon, 
Dr. D a v i s , r e p o r t e d i n h i s c l o s i n g May 1989 r e p o r t , t h a t c l a i m a n t had "no i n s t a 
b i l i t y o f t h e knee." (Ex. 5 ) . Because Dr. Davis o p e r a t e d on c l a i m a n t ' s knee, 
and c o n t i n u e d t o t r e a t and e v a l u a t e c l a i m a n t ' s knee c o n d i t i o n f o r s e v e r a l 
months, we f i n d h i s o p i n i o n p e r s u a s i v e . Somers v. SAIF, 77 Or App 259, 262 
(1986) . 

Under t h e c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t has no r a t a b l e i n s t a b i l i t y 
u nder t h e s t a n d a r d s . T h e r e f o r e , we do n o t award c l a i m a n t a v a l u e f o r knee i n 
s t a b i l i t y under f o r m e r OAR 436-35-230(3). 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b 
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 302 ( 1 9 8 7 ) . 

The m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t d i d n o t have any i n s t a b i l 
i t y i n h i s l e f t knee i n May 1989. While c l a i m a n t c r e d i b l y t e s t i f i e d a t h e a r i n g , 
s e v e r a l months l a t e r , t h a t he i s "conscious o f i n s t a b i l i t y " i n h i s l e g s w h i l e 
c l i m b i n g s t a i r s , we a r e n o t c o n v i n c e d t h a t t h i s d e c l a r a t i o n , when c o n s i d e r e d i n 
l i g h t o f t h e c o n t r a r y m e d i c a l e v i d e n c e , i s c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
c l a i m a n t s u f f e r s permanent d i s a b i l i t y i n excess o f t h a t amount awarded by an 
a p p l i c a t i o n o f t h e s t a n d a r d s . T h e r e f o r e , we do n o t award c l a i m a n t any a d d i 
t i o n a l d i s a b i l i t y o u t s i d e t h e s t a n d a r d s . 

F i n a l l y because t h e i n s u r e r has not o b j e c t e d t o t h e R e f e r e e ' s award o f 5 
p e r c e n t f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use under f o r m e r OAR 436-35-
0 1 0 ( 7 ) , r e g a r d l e s s o f i t s c h a r a c t e r i z a t i o n , we do n o t d i s t u r b t h a t award. 
T h e r e f o r e , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o a t o t a l s c h e d u l e d permanent d i s 
a b i l i t y award o f 20 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 23, 1989 i s m o d i f i e d . I n l i e u o f t h e 
R e f e r e e ' s i n c r e a s e d award, and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order award, 
c l a i m a n t i s awarded 5 p e r c e n t (7.5 degrees) scheduled permanent d i s a b i l i t y , f o r 
a t o t a l o f 20 p e r c e n t (30 degrees) scheduled permanent d i s a b i l i t y f o r t h e l o s s 
o f use o r f u n c t i o n o f h i s l e f t l e g ( k n e e ) . 



' 2416 C i t e as 42 Van N a t t a 2416 (19901 O c t o b e r 23. 1990 

I n t h e M a t t e r o f t h e Compensation o f 
OLLIE D. WIGGER, Claimant 

WCB Case Nos. 88-12473 & 88-09689 
ORDER ON REVIEW 

S t a r r & Vin s o n , Claimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

S t . P aul F i r e and Marine ( S t . Paul) r e q u e s t s r e v i e w o f R e f e r e e H i g a s h i ' s 
o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s 
c u r r e n t l e f t knee c o n d i t i o n ; and (2) u p h e l d EBI Companies' d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l 
i t y . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

The Board adopts t h e Referee's f i n d i n g s , except f o r h i s u l t i m a t e f i n d i n g . 

CONCLUSIONS OF LAW AND OPINION 

There were two accepted c l a i m s i n t h i s m a t t e r , t h e l a s t h a v i n g been 
a c c e p t e d by S t . P a u l . The Referee ana l y z e d t h i s case under Champion I n t e r 
n a t i o n a l v. C a s t i l l e i a , 91 Or App 556 (1 9 8 8 ) . I n t h a t case, t h e c o u r t h e l d t h a t 
t h e " l a s t i n j u r i o u s exposure r u l e " a p p l i e s t o s u c c e s s i v e i n j u r y cases. Pursuant 
t o t h a t r u l e , t h e Referee a s s i g n e d r e s p o n s i b i l i t y t o S t . Paul as t h e l a s t em
ployment t h a t c o u l d have c o n t r i b u t e d t o c l a i m a n t ' s d i s a b i l i t y . S i n c e t h e Ref
ere e ' s o r d e r , t h e Board has i s s u e d i t s d e c i s i o n i n L i n d a L. Wise, 42 Van N a t t a 
115 ( 1 9 9 0 ) . I n Wise, we h e l d t h a t t h e C a s t i l l e i a d e c i s i o n does n o t a p p l y where, 
as h e r e , t h e r e a r e acce p t e d i n j u r i e s t o t h e same body p a r t f o l l o w e d by an i n 
c r e a s e i n d i s a b i l i t y d u r i n g subsequent employment. I n t h i s s i t u a t i o n , a r e b u t 
t a b l e p r e s u m p t i o n e x i s t s t h a t a c l a i m a n t ' s l a s t a ccepted i n d u s t r i a l i n j u r y con
t r i b u t e d i n d e p e n d e n t l y t o t h e worsened c o n d i t i o n and t h a t t h e i n s u r e r a t t h a t 
t i m e i s r e s p o n s i b l e . I n d u s t r i a l I n d e m n i t y Co. v. Kearns, 70 Or App 583 ( 1 9 8 4 ) . 
For t h i s r e a s o n , a p r e s u m p t i o n e x i s t s t h a t S t . Paul i s r e s p o n s i b l e . S t . Paul 
can e s t a b l i s h t h a t i t i s n o t r e s p o n s i b l e by showing t h a t t h e work a c t i v i t i e s a t 
i t s i n s u r e d d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s c o n d i t i o n . 

The R e f e r e e c o n c l u d e d t h a t S t . Paul has n o t shown t h a t c l a i m a n t ' s work 
a c t i v i t i e s a t i t s i n s u r e d d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s w ors
ened l e f t knee c o n d i t i o n . We agree. 

Former t r e a t i n g p h y s i c i a n McHolick, o r t h o p e d i c surgeon, o p i n e d t h a t 
c l a i m a n t ' s p a t h o l o g y would have p r o g r e s s e d t o i t s c u r r e n t s t a t e as a r e s u l t o f 
d a i l y l i v i n g a c t i v i t i e s , r e g a r d l e s s o f t h e t y p e o f work he p e r f o r m e d . He n o t e d 
t h a t c l a i m a n t ' s heavy work w i t h EBI's i n s u r e d had caused s e r i o u s d e g e n e r a t i v e 
changes b e f o r e c l a i m a n t began w o r k i n g f o r S t . Paul's i n s u r e d . 

C l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n , Dr. James, M.D., o p i n e d t h a t t h e 
p a t h o l o g i c a l w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n was hastened by h i s work a c t i v i t y 
w i t h S t . P a u l ' s i n s u r e d . He reasoned t h a t t h e r e p e t i t i v e s t a n d i n g and t w i s t i n g 
i n v o l v e d i n t h a t work p u t a d d i t i o n a l s t r e s s on c l a i m a n t ' s knee. He a l s o r e l i e d 
on t h e f a c t t h a t x - r a y s t a k e n i n 1988 demonstrated a p a t h o l o g i c a l w o r s e n i n g , and 
t h e f a c t t h e a c c e p t e d 1987 i n j u r y w i t h S t . Paul and t h e c u r r e n t e x a c e r b a t i o n i n 
v o l v e d n o t j u s t i n c r e a s e d symptoms b u t i n c r e a s e d e f f u s i o n as w e l l . 

We do n o t f i n d Dr. McHolick's o p i n i o n more p e r s u a s i v e t h a n t h a t o f Dr. 
James. Both d o c t o r s have s p e c i a l t r a i n i n g i n knee i n j u r i e s , f a m i l i a r i t y w i t h 



O l l i e D. Wiqqer, 42 Van N a t t a 2416 (1990) 2417 

c l a i m a n t ' s c o n d i t i o n b o t h b e f o r e and a f t e r t h e work a c t i v i t y w i t h S t . Paul's i n 
s u r e d and an a c c u r a t e u n d e r s t a n d i n g o f t h e n a t u r e o f t h a t work a c t i v i t y . Dr. 
James' o p i n i o n i s e q u a l l y w e l l - r e a s o n e d and c o n s i s t e n t w i t h t h e r e c o r d . Fur
t h e r , t h e f a c t c l a i m a n t ' s 1981 i n j u r y w i t h EBI r e s u l t e d i n s i g n i f i c a n t degen
e r a t i v e changes does n o t r u l e o u t t h e p o s s i b i l i t y o f a subsequent independent 
c o n t r i b u t i o n from t h e employment w i t h S t . Paul's i n s u r e d . 

For t h e s e reasons, Dr. McHolick's o p i n i o n does n o t persuade us t h a t 
c l a i m a n t ' s employment w i t h S t . Paul's i n s u r e d d i d n o t i n d e p e n d e n t l y c o n t r i b u t e 
t o a p a t h o l o g i c a l w o r s e n i n g o f h i s c o n d i t i o n . T h e r e f o r e , S t . Paul has n o t 
c a r r i e d i t s burden and i s r e s p o n s i b l e . A c c o r d i n g l y , t h e Refer e e ' s o r d e r i s 
a f f i r m e d . 

ORDER 

The Referee's o r d e r d a t e d February 27, 1989, as supplemented March 10, 
1989, i s a f f i r m e d . 

O c t o b e r 24, 1990 . C i t e as 42 Van N a t t a 2417 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RAYMOND M. HAMMER JR., Claimant 

WCB Case No. 88-18627 
ORDER ON REVIEW 

Ormsbee & C o r r i g a l l , C l a i m a n t A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
L i v e s l e y ' s o r d e r t h a t i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y 
award f o r a neck and back i n j u r y f rom 20 p e r c e n t (64 d e g r e e s ) , as awarded by 
D e t e r m i n a t i o n Order, t o 37 p e r c e n t (118.4 d e g r e e s ) . I n h i s r e s p o n d e n t ' s b r i e f , 
c l a i m a n t contends e n t i t l e m e n t t o d i s a b i l i t y i n excess o f t h a t c a l c u l a t e d under 
t h e s t a n d a r d s . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l 
i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t r e t u r n e d t o m o d i f i e d work. H is a t - w o r k i n j u r y r e q u i r e d t h e phys
i c a l c a p a c i t y t o p e r f o r m heavy work. H is m o d i f i e d j o b r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o p e r f o r m l i g h t work. 

C l a i m a n t s u f f e r s from r a t a b l e l o s s o f c e r v i c a l and lumbar range o f m o t i o n 
and a c h r o n i c c o n d i t i o n which l i m i t s r e p e t i t i v e b e n d i n g , c r a w l i n g and s i t t i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y f r o m 20 
p e r c e n t t o 37 p e r c e n t . We m o d i f y . 

Because c l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on J u l y 19, 
1989, t h e " s t a n d a r d s " e f f e c t i v e January 1, 1989 t h r o u g h September 30, 1990 a p p l y 
t o a r a t i n g o f c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. 
Former OAR 436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s un
sch e d u l e d permanent d i s a b i l i t y . 
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The p a r t i e s do n o t d i s p u t e t h o s e v a l u e s a s s i g n e d t o age (0) and e d u c a t i o n 
( 3 ) . T h e r e f o r e , we do n o t address t h e s e c a t e g o r i e s . The p a r t i e s do d i s p u t e , 
however, t h e v a l u e s a s s i g n e d t o a d a p t a b i l i t y and i m p a i r m e n t . We t u r n t o t h o s e 
i s s u e s . 

A d a p t a b i l i t y 

The R e f e r e e a s s i g n e d an a d a p t a b i l i t y v a l u e o f 6. I n r e a c h i n g t h i s d e t e r 
m i n a t i o n , t h e Re f e r e e added a p a i n v a l u e t o t h e a d a p t a b i l i t y v a l u e under f o r m e r 
OAR 436-35-310. The employer contends t h a t t h e p a i n v a l u e i s i n c o r p o r a t e d i n t o 
t h e a d a p t a b i l i t y v a l u e , and t h a t no a d d i t i o n a l v a l u e f o r p a i n may be added t o 
t h e a d a p t a b i l i t y v a l u e . We agree w i t h t h e employer. 

Former OAR 436-35-320 p r o v i d e s t h a t p a i n i s c o n s i d e r e d i n t h e s t a n d a r d s t o 
t h e e x t e n t t h a t i t r e s u l t s i n measurable im p a i r m e n t . The r u l e f u r t h e r p r o v i d e s 
t h a t , " [ t ] o t h e e x t e n t t h a t p a i n r e s u l t s i n d i s a b i l i t y g r e a t e r t h a n t h a t e v i 
denced by t h e measurable i m p a i r m e n t , . . . t h i s l o s s o f e a r n i n g c a p a c i t y i s con
s i d e r e d and r a t e d under OAR 436-35-310 and i s i n c l u d e d i n t h e a d a p t a b i l i t y f a c 
t o r . " (Emphasis added.) 

The p a r t i e s do n o t d i s p u t e t h e f a c t t h a t c l a i m a n t ' s p a i n has r e s u l t e d i n 
d i s a b i l i t y g r e a t e r t h a n t h a t e v i d e n c e d by t h e measurable i m p a i r m e n t . Any p a i n 
i n excess o f measurable impairment i s a u t o m a t i c a l l y made a p a r t o f t h e a d a p t 
a b i l i t y v a l u e under f o r m e r OAR 436-35-310. T h e r e f o r e , t h e a d a p t a b i l i t y v a l u e 
encompasses a v a l u e f o r p a i n . 

Here, c l a i m a n t ' s w o r k - a t - i n j u r y r e q u i r e d t h e p h y s i c a l c a p a c i t y t o p e r f o r m 
heavy work. H i s m o d i f i e d work r e q u i r e d t h e p h y s i c a l c a p a c i t y t o p e r f o r m l i g h t 
work. A c c o r d i n g l y , under f o r m e r OAR 436-35-310(3), t h e a p p r o p r i a t e a d a p t a b i l i t y 
v a l u e i s 2.5. 

Impairment 

The p a r t i e s do n o t d i s p u t e t h e Referee's f i n d i n g s r e g a r d i n g l o s s o f range 
o f m o t i o n (7 p e r c e n t f o r l o s s o f range o f c e r v i c a l range o f m o t i o n and 7 p e r c e n t 
f o r l o s s o f lumbar range o f m o t i o n ) . The Referee, however, awarded c l a i m a n t an 
a d d i t i o n a l 5 p e r c e n t d i s a b i l i t y f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use 
o r f u n c t i o n under f o r m e r OAR 436-35-320(4). The employer contends t h a t c l a i m a n t 
f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o t h e a d d i t i o n a l 5 p e r c e n t f o r a c h r o n i c c o n d i 
t i o n l i m i t i n g r e p e t i t i v e use. We d i s a g r e e . 

Former OAR 436-35-320(4) p r o v i d e s t h a t " [ c ] h r o n i c c o n d i t i o n s l i m i t i n g 
r e p e t i t i v e use o f an unscheduled body p a r t s h a l l be r a t e d a t 5% i m p a i r m e n t o f 
t h a t p a r t . " 

C l a i m a n t c r e d i b l y t e s t i f i e d t h a t he had d i f f i c u l t y w i t h r e p e t i t i v e bend
i n g , c r a w l i n g and s i t t i n g . F u r t h e r m o r e , h i s t r e a t i n g p h y s i c i a n r e p o r t e d i n 
December 1988 t h a t he was r e s t r i c t e d from p e r f o r m i n g r e p e t i t i v e b e n d i n g , c r a w l 
i n g , r e a c h i n g , p u s h i n g and p u l l i n g . Consequently, we f i n d t h a t c l a i m a n t does 
s u f f e r f r o m a c h r o n i c c o n d i t i o n which l i m i t s r e p e t i t i v e use. 

T h e r e f o r e , we agree w i t h t h e Referee and award c l a i m a n t 5 p e r c e n t f o r a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use under fo r m e r OAR 436-35 - 3 2 0 ( 4 ) . 

C l a i m a n t ' s t o t a l i m p a i r m e n t , t h e r e f o r e , i s h i s l o s s o f c e r v i c a l range o f 
m o t i o n v a l u e ( 7 ) , combined w i t h h i s l o s s o f lumbar range o f m o t i o n v a l u e ( 7 ) , 
combined w i t h h i s c h r o n i c c o n d i t i o n v a l u e ( 5 ) . A f t e r c o m b i n i n g t h e s e f i g u r e s , 
c l a i m a n t ' s t o t a l i m p a i r m e n t i s 17.83. 
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Having d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 3, t h e sum i s 3. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5, t h e p r o d u c t i s 
7.5. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 17.83, t h e r e s u l t 
i s 25.33 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . 
Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " 
i s , t h e r e f o r e , 26 p e r c e n t . 

D i s a b i l i t y O u t s i d e t h e Standards 

The R eferee d i d n o t f i n d c l a i m a n t e n t i t l e d t o d i s a b i l i t y i n excess o f 
t h a t awarded under t h e s t a n d a r d s . Claimant contends t h a t he has e s t a b l i s h e d by 
c l e a r and c o n v i n c i n g e v i d e n c e e n t i t l e m e n t t o a g r e a t e r award t h a n t h a t awarded 
under t h e s t a n d a r d s . We d i s a g r e e . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b 
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 302 ( 1 9 8 7 ) . 

Here, c l a i m a n t contends t h a t because he can no l o n g e r r e t u r n t o t h e lumber 
i n d u s t r y , he i s e n t i t l e d t o a g r e a t e r award t h a n c a l c u l a t e d under t h e s t a n d a r d s . 
We f i n d t h i s c o n t e n t i o n i n s u f f i c i e n t t o e s t a b l i s h by c l e a r and c o n v i n c i n g e v i 
dence c l a i m a n t ' s e n t i t l e m e n t t o an award i n excess o f t h a t awarded under an 
a p p l i c a t i o n o f t h e s t a n d a r d s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 19, 1989 i s m o d i f i e d . I n l i e u o f t h e 
Re f e r e e ' s i n c r e a s e d award, and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order award, 
c l a i m a n t i s awarded 6 p e r c e n t (19.2 degrees) unscheduled permanent d i s a b i l i t y , 
f o r a t o t a l o f 26 p e r c e n t (83.2 degrees) unscheduled permanent d i s a b i l i t y . 

O c t o b e r 25, 1990 C i t e as 42 Van N a t t a 2419 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH R. BARKER, Claimant 

WCB Case Nos. 89-03350 & 88-14541 
ORDER ON REVIEW 

G a l t o n , e t a l . , C l aimant A t t o r n e y s 
David O. Home, Defense A t t o r n e y 

A r t h u r Stevens ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
Menashe's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l 
syndrome c l a i m . On r e v i e w , SAIF contends t h a t t h i s m a t t e r s h o u l d be remanded t o 
t h e R e f e r e e f o r a d e t e r m i n a t i o n as t o whether a f e d e r a l remedy i s a v a i l a b l e t o 
c l a i m a n t f o r h i s c l a i m . We a f f i r m . 
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FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's " O p i n i o n and C o n c l u s i o n s " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

On r e v i e w , SAIF c i t e s M i v i l l e v. SAIF, 76 Or App 603 ( 1 9 8 5 ) , and con
t e n d s t h a t c l a i m a n t must pr o v e t h a t he sought b e n e f i t s under t h e Longshore and 
Harbor Worker's Compensation Act (LHWCA) and r e c e i v e d a f i n a l o r d e r d i s a l l o w i n g 
compensation b e f o r e i t , as an Oregon employer's i n s u r e d , can be h e l d r e s p o n s i b l e 
f o r c l a i m a n t ' s c o n d i t i o n . 

We do n o t agree t h a t t h i s case i s c o n t r o l l e d by M i v i l l e . That case 
i n v o l v e d a subsequent o u t - o f - s t a t e i n c i d e n t t h a t c o n t r i b u t e d i n d e p e n d e n t l y t o 
c l a i m a n t ' s c o n d i t i o n . Had b o t h e v e n t s o c c u r r e d i n Oregon, r e s p o n s i b i l i t y would 
have s h i f t e d t o t h e second employer under t h e l a s t i n j u r i o u s exposure r u l e . 
However, because a f i n d i n g o f l i a b i l i t y under Oregon law would n o t have o p e r a t e d 
a g a i n s t t h e o u t - o f - s t a t e employer, t h e c o u r t h e l d t h a t t h e Oregon employer would 
r e m a i n l i a b l e i f t h e c l a i m a n t had c l a i m e d , b u t had n o t been awarded, compensa
t i o n w i t h t h e o u t - o f - s t a t e employer. I d . 

T h i s case, on t h e o t h e r hand, does n o t i n v o l v e a subsequent i n c i d e n t 
t h a t c o n t r i b u t e d i n d e p e n d e n t l y t o c l a i m a n t ' s c o n d i t i o n . The Re f e r e e f o u n d , and 
we a g r e e , t h a t t h e subsequent employment merely i n c r e a s e d c l a i m a n t ' s symptoms 
and d i d n o t m a t e r i a l l y c o n t r i b u t e t o h i s c a r p a l t u n n e l syndrome c o n d i t i o n . A 
symptomatic w o r s e n i n g , by i t s e l f , i s n o t enough t o s h i f t r e s p o n s i b i l i t y f r o m t h e 
o r i g i n a l employer. Hensel Phelps C o n s t r u c t i o n Co. v. M i r i c h , 81 Or App 290 
(1 9 8 6 ) . T h e r e f o r e , c l a i m a n t was not r e q u i r e d t o f i l e a c l a i m under t h e LHWCA 
b e f o r e s e e k i n g b e n e f i t s i n Oregon. H a r r y W. C l a r k , 38 Van N a t t a 1371 ( 1 9 8 6 ) . 

SAIF a l s o contends t h a t t h i s m a t t e r s h o u l d be remanded t o t h e Referee 
f o r a d e t e r m i n a t i o n whether a f e d e r a l remedy i s a v a i l a b l e t o c l a i m a n t f o r h i s 
c l a i m . I f c l a i m a n t ' s c o n d i t i o n i s compensable under t h e LHWCA, he wo u l d be, by 
d e f i n i t i o n , n o t a " s u b j e c t w orker" f o r whom compensation i s a v a i l a b l e under 
Oregon law. ORS 65 6 . 0 2 7 ( 4 ) . See Thomas A. W u e l l e t t , 42 Van N a t t a 1927 ( 1 9 9 0 ) . 
C o n s e q u e n t l y , a t t h a t p o i n t , SAIF's r e s p o n s i b i l i t y would t e r m i n a t e . W u e l l e t t , 
s u p r a . 

C l a i m a n t has e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f h i s c o n d i t i o n under 
Oregon law. To a v o i d r e s p o n s i b i l i t y , i t i s up t o SAIF t o e s t a b l i s h t h a t t h e 
LHWCA p r o v i d e s compensation f o r c l a i m a n t ' s c o n d i t i o n . I t has n o t done so and 
has o f f e r e d no rea s o n why evi d e n c e b e a r i n g on t h a t i s s u e c o u l d n o t have been ob
t a i n e d and s u b m i t t e d a t h e a r i n g . 

Under such c i r c u m s t a n c e s , we do not c o n s i d e r t h e r e c o r d t o be i n s u f f i 
c i e n t l y , i n c o m p l e t e l y o r i n a d e q u a t e l y developed. ORS 65 6 . 2 9 5 ( 5 ) . A c c o r d i n g l y , 
t h e r e q u e s t f o r remand i s d e n i e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), and 
a p p l y i n g them t o t h i s case, we f i n d t h a t $600 i s a r e a s o n a b l e assessed f e e f o r 
c l a i m a n t ' s c o u n s e l ' s e f f o r t s on r e v i e w . I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e p r e s e n t e d , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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The Referee's o r d e r d a t e d June 15, 1989 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $600, t o be p a i d by t h e SAIF 
C o r p o r a t i o n . 

O c t o b e r 25, 1990 C i t e as 42 Van N a t t a 2421 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DWANE M. BURCH, Claimant 
Own M o t i o n No. 89-0760M 

OWN MOTION ORDER 
Co u g h l i n , e t a l . , C l aimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
an a l l e g e d w o r s e n i n g o f h i s A p r i l 28, 1978, i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has accepted r e s p o n s i b i l i t y f o r t h e 
c l a i m a n t ' s c o n d i t i o n . However, i t opposes r e o p e n i n g o f h i s c l a i m f o r payment o f 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , c o n t e n d i n g t h a t any r e q u e s t f o r t i m e l o s s 
i n F e b r u a r y 1987 s h o u l d have been handled i n t h e l a s t own m o t i o n r e q u e s t . (Own 
M o t i o n No. 86-0585M). F u r t h e r , t h a t c l a i m a n t had over two y e a r s , d u r i n g w h i c h 
t i m e he was r e p r e s e n t e d by c o u n s e l , t o ask t h e Board t o a l l o w him t i m e l o s s ben
e f i t s d u r i n g h i s h o s p i t a l i z a t i o n , and t h a t he f a i l e d t o respond t o t h e Board's 
J a n u a r y 1989 l e t t e r and f a i l e d t o ask f o r r e c o n s i d e r a t i o n o f t h e March 1989 d i s 
m i s s a l . C l a i m a n t contends t h a t t h e d i s m i s s a l o f March 19889 was f o r a r e q u e s t 
f o r own m o t i o n f i l e d December 5, 1986, and had n o t h i n g t o do w i t h any s i t u a t i o n 
t h a t o c c u r r e d a f t e r December 5, 1986. 

We may e x e r c i s e our own m o t i o n a u t h o r i t y and reopen c l a i m a n t ' s c l a i m 
f o r a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y compensation i f he has s u s t a i n e d a 
w o r s e n i n g o f h i s compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y , o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . We 
co n c l u d e t h a t c l a i m a n t has s u s t a i n e d such a wo r s e n i n g . However, because o f 
changes t o ORS 656.278 e f f e c t i v e January 1, 1988, and because t h e own m o t i o n 
c l a i m was n o t f i l e d u n t i l A p r i l 28, 1989, we are o n l y a u t h o r i z e d t o award tempo
r a r y d i s a b i l i t y compensation t o commence from t h e t i m e c l a i m a n t was h o s p i t a l 
i z e d . 

A l s o , because c l a i m a n t i s s e l f - e m p l o y e d and t h e h o s p i t a l i z a t i o n 
o c c u r r e d i n 1987, he i s r e q u i r e d t o submit t o SAIF e v i d e n c e t h a t t h e w o r s e n i n g 
caused him t o l o s e e a r n i n g c a p a c i t y i n h i s c o n s t r u c t i o n b u s i n e s s . T h e r e f o r e , 
c l a i m a n t i s o r d e r e d t o f u r n i s h SAIF w i t h c o p i e s o f h i s 1986, 1987 and 1988 f e d 
e r a l and s t a t e income t a x r e t u r n s , and any o t h e r i n f o r m a t i o n he wishes t o submit 
t o p r o v e a l o s s o f e a r n i n g s , so t h e y may have a b a s i s on wh i c h t o d e t e r m i n e t h e 
amount o f t e m p o r a r y d i s a b i l i t y compensation due. Upon SAIF's r e c e i p t o f t h e 
o r d e r e d documents, c l a i m a n t ' s c l a i m i s reopened and h i s t e m p o r a r y d i s a b i l i t y i s 
t o be p a i d f r o m F e b r u a r y 12, 1987, t h e dat e he was h o s p i t a l i z e d . SAIF s h a l l 
c o n t i n u e p a y i n g t e m p o r a r y d i s a b i l i t y b e n e f i t s u n t i l a u t h o r i z e d t o reduce o r t e r 
m i n a t e such b e n e f i t s p u r s u a n t t o OAR 438-12-035. Reimbursement f r o m t h e 
Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 
and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e 
i n s u r e r p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARY CHADWICK, Claimant 

WCB Case Nos. 88-15962 & 88-12858 
ORDER ON REVIEW 

Brown & Tarlow, Claimant A t t o r n e y s 
Dennis S. M a r t i n ( S a i f ) , Defense A t t o r n e y 

T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
N i c h o l s ' o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m 
f o r h er c u r r e n t low back c o n d i t i o n ; and (2) u p h e l d L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . I n i t s b r i e f , SAIF con
t e n d s t h a t t h e Referee's p e n a l t y f o r an unreasonable d e n i a l was e x c e s s i v e . On 
r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y and p e n a l t i e s . We a f f i r m i n p a r t and mod
i f y i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

The Board adopts t h e Referee's "Opinion and C o n c l u s i o n s " on t h e i s s u e 
o f r e s p o n s i b i l i t y . 

P e n a l t i e s 

SAIF argues t h a t t h e Referee's p e n a l t y o f 25 p e r c e n t o f a l l t e m p o r a r y 
t o t a l d i s a b i l i t y due p r i o r t o t h e issuance o f t h e .307 o r d e r i s e x c e s s i v e . SAIF 
contends t h a t i t s h o u l d o n l y be p e n a l i z e d on t h e compensation w i t h h e l d due t o 
i t s own a c t i o n s , i . e . , between t h e t i m e i t d e n i e d c o m p e n s a b i l i t y on August 12, 
1988 and t h e t i m e i t amended i t s d e n i a l t o one o f r e s p o n s i b i l i t y o n l y on October 
2 1 , 1988. SAIF argues t h a t i t d i d n o t h i n g t o cause t h e d e l a y between October 
2 1 , 1988 and t h e t i m e t h e .307 o r d e r i s s u e d on December 14, 1988. We agree. 

We c o n c l u d e t h a t SAIF s h o u l d n o t be assessed a p e n a l t y f o r t h e admin
i s t r a t i v e d e l a y t h a t ensued a f t e r i t amended i t s d e n i a l t o r e s p o n s i b i l i t y o n l y , 
on October 2 1 , 1988. We t h e r e f o r e m o d i f y t h e Referee's assessed p e n a l t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 9, 1989 i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t assessed a 25 p e r c e n t 
p e n a l t y o f t h e t i m e l o s s due c l a i m a n t p r i o r t o t h e i s s u a n c e o f t h e .307 o r d e r i s 
m o d i f i e d . The SAIF C o r p o r a t i o n i s d i r e c t e d t o pay c l a i m a n t a p e n a l t y o f 25 p e r 
c e n t o f t h e t i m e l o s s due p r i o r t o October 2 1 , 1988. The rem a i n d e r o f t h e 
Ref e r e e ' s o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CATHERINE L. ELDRED, Claimant 

WCB Case No. 89-08297 
ORDER ON REVIEW 

B r o t h e r s , e t a l . . C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
Myers' o r d e r t h a t : (1) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c e r v i c a l con
d i t i o n as p r o c e d u r a l l y improper; and (2) assessed a p e n a l t y and r e l a t e d a t t o r n e y 
f e e f o r an un r e a s o n a b l e d e n i a l . Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n 
o f t h e Refer e e ' s o r d e r t h a t found, on t h e m e r i t s , t h a t her d e g e n e r a t i v e d i s c 
d i s e a s e was n o t r e l a t e d t o her compensable i n j u r y . On r e v i e w , t h e i s s u e s a r e 
p r o p r i e t y o f t h e employer's d e n i a l , c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y 
f e e s . 

The Board a f f i r m s and adopts t h o s e p o r t i o n s o f t h e Re f e r e e ' s o r d e r 
t h a t s e t a s i d e t h e employer's p a r t i a l d e n i a l o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n 
and assessed a p e n a l t y and a t t o r n e y f e e f o r an unr e a s o n a b l e d e n i a l . We not e 
t h a t , because we have a f f i r m e d t h e Referee's c o n c l u s i o n t h a t t h e d e n i a l was 
i n v a l i d , we do n o t re a c h t h e m e r i t s o f c l a i m a n t ' s c l a i m . 

A t t o r n e y f e e s 

C l a i m a n t has r e q u e s t e d an a t t o r n e y f e e f o r her c o u n s e l ' s s e r v i c e s on 
r e v i e w . C l a i m a n t d i d n o t submit a respondent's b r i e f ; however, a c r o s s - r e p l y 
b r i e f was s u b m i t t e d by c l a i m a n t on t h e m e r i t s o f her c l a i m . Because we have 
a f f i r m e d t h e Referee on p r o c e d u r a l grounds o n l y , c l a i m a n t i s n o t e n t i t l e d t o a 
f e e f o r her c r o s s - r e p l y b r i e f on t h e m e r i t s o f t h i s case. See S h i r l e y M. Brown, 
40 Van N a t t a 879 (1 9 8 8 ) . 

ORDER 

The Referee's o r d e r d a t e d September 15, 1989 i s a f f i r m e d . 

O c t o b e r 25, 1990 C i t e as 42 Van N a t t a 2423 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ATHER FRAZIER, Claimant 
WCB Case No. 89-0573M 

OWN MOTION ORDER 
Popick & M e r k e l , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

The i n s u r e r has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an a l l e g e d 
w o r s e n i n g o f h i s October 1979 compensable l e f t knee i n j u r y . C l a i m a n t ' s aggrava
t i o n r i g h t s have e x p i r e d . The i n s u r e r has accepted r e s p o n s i b i l i t y f o r c l a i m 
a n t ' s J a n u a r y 12, 1990 s u r g e r y . However, c o n t e n d i n g t h a t c l a i m a n t has w i t h d r a w n 
f r o m t h e work f o r c e , t h e i n s u r e r opposes payment o f te m p o r a r y d i s a b i l i t y bene
f i t s . 

We may e x e r c i s e our "Own M o t i o n " a u t h o r i t y t o reopen a c l a i m f o r a d d i 
t i o n a l t e m p o r a r y d i s a b i l i t y compensation when we f i n d t h a t t h e r e i s a w o r s e n i n g 
o f a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r 
o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, 
we a r e a u t h o r i z e d t o award temporary d i s a b i l i t y compensation commencing f r o m t h e 
t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r undergoes o u t p a t i e n t s u r g e r y . I d . 
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A f t e r r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t ' s compensable 
c o n d i t i o n has worsened r e q u i r i n g s u r g e r y . N o t w i t h s t a n d i n g such a f i n d i n g , t o 
r e c e i v e t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r such a w o r s e n i n g , c l a i m a n t must be i n 
t h e work f o r c e a t t h e t i m e o f t h e wors e n i n g , o r i f n o t i n t h e work f o r c e , w i l l 
i n g t o work and making r e a s o n a b l e e f f o r t s t o o b t a i n employment ( u n l e s s such 
e f f o r t s w o u l d be f u t i l e because o f t h e w o r k - r e l a t e d i n j u r y ) . Wausau I n s . Compa
n i e s v. M o r r i s , 103 Or App 270 (19 9 0 ) . 

Here, c l a i m a n t has n o t worked s i n c e J u l y 1985. H i s compensable c o n d i 
t i o n was most r e c e n t l y e v a l u a t e d a t an A p r i l 1989 h e a r i n g b e f o r e a R e f e r e e on 
ap p e a l f r o m an August 1988 D e t e r m i n a t i o n Order. At t h a t t i m e , c l a i m a n t sought 
an award o f permanent t o t a l d i s a b i l i t y . F o l l o w i n g a h e a r i n g , t h e R e f e r e e f o u n d 
t h a t , a l t h o u g h c l a i m a n t was s i g n i f i c a n t l y d i s a b l e d by h i s compensable l e f t knee 
c o n d i t i o n , he was n o t p e r m a n e n t l y i n c a p a c i t a t e d . The Referee f u r t h e r h e l d t h a t 
c l a i m a n t was n o t w i l l i n g t o seek r e g u l a r g a i n f u l employment o r make r e a s o n a b l e 
e f f o r t s t o o b t a i n such employment. Such a h o l d i n g was based on v o c a t i o n a l 
a s s i s t a n c e e f f o r t s w h i c h were u n s u c c e s s f u l p r i m a r i l y because o f c l a i m a n t ' s 
" u n r e a l i s t i c e x p e c t a t i o n " f o r a $12 per hour j o b and a r e f u s a l t o c o n s i d e r 
s c h o o l t r a i n i n g . T h i s d a t e , we have a f f i r m e d and adopted t h e Re f e r e e ' s o r d e r . 

Such a p r i o r f i n d i n g does n o t i r r e v o c a b l y commit c l a i m a n t t o r e t i r e 
ment f o r purposes o f w o r k e r s ' compensation b e n e f i t s . Wausau I n s . Companies v. 
M o r r i s , s u p r a . I f he i s w i l l i n g t o seek work a t t h e t i m e o f t h e w o r s e n i n g , he 
i s c o n s i d e r e d t o be a member o f t h e work f o r c e a t t h a t t i m e . I d . 

Here, c l a i m a n t does n o t contend t h a t he was w i l l i n g t o seek work a t 
t h e t i m e o f t h e w o r s e n i n g o f h i s compensable c o n d i t i o n . Moreover, he has n o t 
s u b m i t t e d any e v i d e n c e t o suggest t h a t h i s a t t i t u d e t o w a r d work has changed 
s i n c e t h e A p r i l 1989 h e a r i n g . I n s t e a d , he a s s e r t s t h a t he was " m e d i c a l l y u n a b l e 
t o work o r l o o k f o r work a t t h e t i m e o f t h e wo r s e n i n g . " We i n t e r p r e t such a 
s t a t e m e n t as an a s s e r t i o n t h a t , p r i o r t o t h e wor s e n i n g o f h i s c o n d i t i o n , i t 
would have been f u t i l e f o r c l a i m a n t t o make re a s o n a b l e e f f o r t s t o o b t a i n employ
ment because o f h i s compensable c o n d i t i o n . 

•The r e c o r d does n o t s u p p o r t such a c o n t e n t i o n . To b e g i n , t h e r e i s no 
i n d i c a t i o n t h a t t h e c i r c u m s t a n c e s p r e s e n t a t t h e t i m e o f t h e A p r i l 1989 h e a r i n g 
had changed by t h e t i m e c l a i m a n t ' s compensable c o n d i t i o n s u b s e q u e n t l y worsened. 
Thus, we f i n d no p e r s u a s i v e reason t o d e p a r t from t h e Referee's p r i o r d e t e r m i n a 
t i o n , w h i c h we have adopted i n our Order on Review, t h a t c l a i m a n t ' s compensable 
c o n d i t i o n d i d n o t make i t f u t i l e f o r him t o make r e a s o n a b l e e f f o r t s t o o b t a i n 
employment. 

F u r t h e r m o r e , i n s u p p o r t o f h i s a s s e r t i o n t h a t he was m e d i c a l l y u n a b l e 
t o l o o k f o r work p r i o r t o h i s wo r s e n i n g , c l a i m a n t r e l i e s upon a m e d i c a l o p i n i o n 
a u t h o r e d by Dr. B l a c k w e l l , h i s t r e a t i n g surgeon. Y e t, B l a c k w e l l based h i s con
c l u s i o n t h a t c l a i m a n t was pe r m a n e n t l y and t o t a l l y d i s a b l e d on t h e s e v e r i t y o f 
c l a i m a n t ' s back c o n d i t i o n , as w e l l as h i s knee c o n d i t i o n . The R e f e r e e ' s A p r i l 
1989 o r d e r , w h i c h we have adopted, concluded t h a t c l a i m a n t ' s back c o n d i t i o n i s 
u n r e l a t e d t o h i s compensable knee c o n d i t i o n and was n o t a d i s a b i l i t y t h a t p r e 
e x i s t e d t h e compensable i n j u r y . 

T h e r e f o r e , because back c o n d i t i o n i s u n r e l a t e d t o c l a i m a n t ' s compens
a b l e knee c o n d i t i o n and s i n c e t h e back c o n d i t i o n was n o t a p r e e x i s t i n g d i s a b i l 
i t y a t t h e t i m e o f t h e compensable knee i n j u r y , i t cannot be c o n s i d e r e d i n 
d e t e r m i n i n g whether i t was f u t i l e f o r c l a i m a n t t o make r e a s o n a b l e e f f o r t s t o 
o b t a i n employment a t t h e t i m e o f t h e worsening o f h i s compensable c o n d i t i o n . 
A r n d t v. N a t i o n a l A p p l i a n c e Co., 74 Or App 20 (19 8 5 ) . F i n a l l y , when asked t o 
s o l e l y c o n s i d e r t h e compensable l e f t knee c o n d i t i o n , B l a c k w e l l c o n c l u d e d t h a t 
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c l a i m a n t was capa b l e o f employment, p r o v i d e d t h a t he a v o i d heavy work such as 
h i s p r i o r c o n s t r u c t i o n l a b o r e r d u t i e s . 

I n c o n c l u s i o n , based on t h e a f o r e m e n t i o n e d r e a s o n i n g , we a r e n o t p e r 
suaded t h a t , a t t h e t i m e o f t h e worsening o f h i s compensable knee c o n d i t i o n , 
c l a i m a n t had made r e a s o n a b l e e f f o r t s t o o b t a i n employment o r t h a t t h o s e e f f o r t s 
w o u l d have been f u t i l e as a r e s u l t o f h i s compensable c o n d i t i o n . C onsequently, 
we h o l d t h a t , a t t h e t i m e o f t h e worsening o f h i s compensable c o n d i t i o n , c l a i m 
a n t had w i t h d r a w n f r o m t h e work f o r c e . A c c o r d i n g l y , t h e r e q u e s t f o r own mo t i o n 
r e l i e f i s d e n i e d . 

I T IS SO ORDERED. 

October 25, 1990 C i t e as 42 Van N a t t a 2425 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RAY GRAVES, Claimant 
WCB- Case No. 87-00109 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m , N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Leahy's o r d e r which 
d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y . The s e l f - i n s u r e d employer c r o s s -
r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r w h i c h : (1) a f f i r m e d a Determina
t i o n Order award o f 35 p e r c e n t (112 degrees) unscheduled permanent d i s a b i l i t y 
f o r a low back i n j u r y ; and (2) d i d n o t f i n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n 
a r y on J u l y 17, 1984, whereas t h e D e t e r m i n a t i o n Order f o u n d c l a i m a n t t o be medi
c a l l y s t a t i o n a r y on November 3, 1986. The employer f u r t h e r r e q u e s t s t h a t , i n 
t h e e v e n t c l a i m a n t i s found t o be m e d i c a l l y s t a t i o n a r y a t an e a r l i e r d a t e , a l l 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s p a i d beyond t h a t d a t e be d e c l a r e d an o v e r 
payment f o r w h i c h t h e i n s u r e r i s e n t i t l e d t o an o f f s e t a g a i n s t any f u t u r e perma
ne n t d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e s a r e e x t e n t o f permanent d i s 
a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y , m e d i c a l l y s t a t i o n a r y d a t e , and 
o f f s e t . We r e v e r s e . 

FINDINGS OF FACT 

On January 4, 1984, c l a i m a n t s u s t a i n e d a low back s t r a i n superimposed on 
p r e e x i s t i n g s p o n d y l o l i s t h e s i s and s p i n a l s t e n o s i s a t L3-4. The employer accep
t e d t h e c l a i m f o r l o w e r back p a i n due t o a d e f e c t i v e t r u c k s e a t . Myelogram and 
CT scan suggested t h e presence o f a h e r n i a t e d d i s c a t L4-5, i n a d d i t i o n t o p r e 
e x i s t i n g s p i n a l anomalies and, t h e r e f o r e , c l a i m a n t underwent e x p l o r a t o r y s u r g e r y 
on August 29, 1984. At s u r g e r y , no evidence o f d i s c h e r n i a t i o n was fo u n d . 
N e v e r t h e l e s s , Dr. Golden perfo r m e d e x t e n s i v e decompression l a m i n e c t o m i e s f r o m L-
3 t o L-5 as t r e a t m e n t f o r c l a i m a n t ' s s p i n a l s t e n o s i s and s p o n d y l o l i s t h e s i s . 

C l a i m a n t ' s p a i n c o n t i n u e d and Dr. Golden recommended f u r t h e r s u r g e r y . On 
J u l y 8, 1985, t h e employer i s s u e d a p a r t i a l d e n i a l o f c o m p e n s a b i l i t y and m e d i c a l 
s e r v i c e s f o r c l a i m a n t ' s u n d e r l y i n g s p i n a l s t e n o s i s and d e g e n e r a t i v e changes o f 
t h e s p i n e . R eferee Garaventa u p h e l d t h a t d e n i a l as d i d t h e Board and t h e Court 
o f A p p e a l s . 

C l a i m a n t was found t o be m e d i c a l l y s t a t i o n a r y on November 3, 1986. The 
c l a i m was c l o s e d by a D e t e r m i n a t i o n Order i s s u e d December 22, 1986 awa r d i n g 35 
p e r c e n t u n s cheduled permanent d i s a b i l i t y . 



2426 Ray Graves, 42 Van N a t t a 2425 (1990) 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s compensable i n j u r y d i d n o t worsen h i s p r e e x i s t i n g s t e n o s i s o r 
s p o n d y l o l i s t h e s i s . 

C l a i m a n t ' s c u r r e n t impairment i s a r e s u l t o f h i s p r e e x i s t i n g s t e n o s i s and 
d e g e n e r a t i v e c o n d i t i o n , and t h e e f f e c t s o f s u r g e r y t o t r e a t t h o s e c o n d i t i o n s . 

C l a i m a n t has s u s t a i n e d no permanent l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h i s compensable i n j u r y . 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y from h i s compensable s t r a i n on 
October 10, 1984. 

CONCLUSIONS OF LAW AND OPINION 

P r o p r i e t y o f D i s m i s s a l 

The R e f e r e e a f f i r m e d t h e D e t e r m i n a t i o n Order and d i s m i s s e d c l a i m a n t ' s 
h e a r i n g r e q u e s t . There was no b a s i s f o r d i s m i s s i n g c l a i m a n t ' s h e a r i n g r e q u e s t , 
nor was t h e r e any r e q u e s t by t h e p a r t i e s t o do so. A h e a r i n g was h e l d on t h e 
m a t t e r and we r e v i e w on t h e m e r i t s . 

E x t e n t o f D i s a b i l i t y 

Permanent T o t a l D i s a b i l i t y 

I n o r d e r t o e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e 
t h a t he i s c o m p l e t e l y p h y s i c a l l y d i s a b l e d and t h e r e f o r e u n a b l e t o r e g u l a r l y p e r 
f o r m work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; W i l s o n v. 
Weyerhaeuser, 30 Or App 403 (19 7 7 ) . A l t h o u g h we c o n s i d e r p r e e x i s t i n g d i s a b i l i 
t i e s and t h e i r impact on p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , 
p r e e x i s t i n g d i s a b i l i t i e s a r e c o n s i d e r e d o n l y as t h e c o n d i t i o n e x i s t s a t t h e t i m e 
o f t h e c l a i m a n t ' s compensable i n j u r y , o r t o t h e e x t e n t t h a t t h e c l a i m a n t ' s com
p e n s a b l e i n j u r y worsened t h e p r e e x i s t i n g c o n d i t i o n . S e a r l e s v. J o h n s t o n Cement, 
101 Or App 589 ( 1 9 9 0 ) ; Fowler v. SAIF, 82 Or App 604 ( 1 9 8 6 ) . 

Here, c l a i m a n t contends t h a t he i s pe r m a n e n t l y and t o t a l l y d i s a b l e d due 
t o h i s c h r o n i c p a i n syndrome r e s u l t i n g from h i s u n d e r l y i n g s p i n a l s t e n o s i s and 
s p o n d y l o l i s t h e s i s , and t h e s c a r r i n g which o c c u r r e d as a consequence o f t h e 
s u r g e r y . Thus, t o p r e v a i l on h i s argument, c l a i m a n t must p r o v e t h a t h i s under
l y i n g s p i n a l c o n d i t i o n s were d i s a b l i n g a t t h e t i m e o f t h e compensable i n j u r y , o r 
t h a t t h e s c a r r i n g ( w o r s e n i n g ) r e s u l t e d from s u r g e r y f o r a compensable c o n d i t i o n . 

The r e c o r d does n o t e s t a b l i s h and c l a i m a n t has never a s s e r t e d t h a t h i s 
u n d e r l y i n g s p i n a l c o n d i t i o n s were d i s a b l i n g a t t h e t i m e he s u s t a i n e d t h e s o f t 
t i s s u e i n j u r y t o h i s low back. To t h e c o n t r a r y , c l a i m a n t t e s t i f i e d t h a t he had 
no back o r l e g problems p r i o r t o t h e i n j u r y . Any p o s t - c l a i m w o r s e n i n g o f t h e s e 
c o n d i t i o n s n o t caused by h i s compensable back i n j u r y cannot be c o n s i d e r e d i n 
d e t e r m i n i n g whether c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . F o w l e r , 
s u p r a . A c c o r d i n g l y , i n our permanent and t o t a l d i s a b i l i t y a n a l y s i s , we must 
d e t e r m i n e t o what, i f any, e x t e n t c l a i m a n t ' s c h r o n i c p a i n syndrome r e s u l t s f r o m 
t h e w o r s e n i n g o f h i s u n d e r l y i n g s p i n a l c o n d i t i o n s as a consequence o f h i s com
p e n s a b l e i n j u r y . 

C l a i m a n t c h a l l e n g e s t h e Referee's f a i l u r e t o c o n s i d e r t h e e f f e c t s o f 
c l a i m a n t ' s s u r g e r y i n r a t i n g t h e e x t e n t o f h i s d i s a b i l i t y . S p e c i f i c a l l y , 
c l a i m a n t a s s e r t s t h a t t h e s c a r r i n g caused by h i s s u r g e r y c o n t r i b u t e s t o h i s 
c h r o n i c p a i n syndrome. Dr. Golden, c l a i m a n t ' s t r e a t i n g n e u r o s u r g e o n , and 
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Dr. Rosenbaum, e x a m i n i n g n e u r o l o g i s t , b o t h agree t h a t c l a i m a n t ' s c h r o n i c p a i n 
p r o b l e m i s due i n p a r t t o t h e sequela o f t h e decompression l a m i n e c t o m i e s . We 
a c c e p t t h e i r c o n c l u s i o n s as t o t h e e t i o l o g y o f c l a i m a n t ' s c h r o n i c p a i n syndrome. 

N e v e r t h e l e s s , c l a i m a n t ' s argument f a i l s t o r e c o g n i z e t h a t t h e i s s u e i s 
n o t w h e t h e r t h e s c a r r i n g i s a r e s u l t o f h i s back s u r g e r y , b u t w h e t h e r i t i s t h e 
consequence o f s u r g e r y f o r a compensable c o n d i t i o n . T h i s Board and t h e Court o f 
A p p eals have p r e v i o u s l y h e l d t h a t c l a i m a n t ' s s p i n a l s t e n o s i s and d e g e n e r a t i v e 
changes o f t h e s p i n e a r e n o t compensable. Graves v. Weyerhaeuser Co., 86 Or 
App 752 ( 1 9 8 7 ) . That i s t h e law o f t h i s case and, on r e v i e w , we base our a n a l y 
s i s on t h a t f i n d i n g . I f s u r g e r y t o t r e a t an u n d e r l y i n g noncompensable c o n d i t i o n 
d i s c o v e r e d d u r i n g an o t h e r w i s e compensable d i a g n o s t i c p r o c e d u r e i s n o t compens
a b l e , i t f o l l o w s t h a t any sequela from t h e s u r g e r y t o t r e a t t h e noncompensable 
c o n d i t i o n s a r e a l s o n o t compensable. See Brooks v. D & R Timber, 55 Or App 688 
( 1 9 8 2 ) . T h e r e f o r e , we f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t h i s d i s a b l i n g 
c h r o n i c p a i n syndrome was caused by h i s compensable low back i n j u r y . Conse
q u e n t l y , t h e r e i s no b a s i s f o r an award o f permanent and t o t a l d i s a b i l i t y . 

E x t e n t o f Permanent Unscheduled D i s a b i l i t y 

The Referee found t h a t c l a i m a n t ' s p r e e x i s t i n g noncompensable s t e n o s i s and 
d e g e n e r a t i v e c o n d i t i o n a r e t h e cause o f c l a i m a n t ' s c u r r e n t i m p a i r m e n t . Never
t h e l e s s , he a f f i r m e d t h e D e t e r m i n a t i o n Order awarding c l a i m a n t 35 p e r c e n t perma
ne n t u n s c h e d u l e d d i s a b i l i t y . We r e v e r s e . 

To be e n t i t l e d t o an award o f unscheduled permanent p a r t i a l d i s a b i l i t y , 
c l a i m a n t must p r o v e "permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable 
i n j u r y . " ORS 6 5 6 . 2 1 4 ( 5 ) . [Emphasis s u p p l i e d . ] As we have p r e v i o u s l y f o u n d , 
t h e w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g s p i n a l c o n d i t i o n s and h i s r e s u l t a n t 
c h r o n i c p a i n syndrome a r e n o t a consequence o f h i s compensable i n j u r y . 

C l a i m a n t ' s compensable i n j u r y was a s t r a i n o f t h e low back. Thus, t h e 
o n l y i m p a i r m e n t w h i c h may be c o n s i d e r e d i n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i s t h a t a r i s i n g f r o m h i s m u s c u l o l i g a -
mentous s t r a i n . There i s none. The e f f e c t s o f t h a t i n j u r y had r e s o l v e d p r i o r 
t o c l a i m c l o s u r e . C l a i m a n t has s u s t a i n e d no permanent l o s s o f e a r n i n g c a p a c i t y 
as a r e s u l t o f h i s compensable i n j u r y . A c c o r d i n g l y , we f i n d t h a t t h e r e was no 
b a s i s f o r any award o f permanent p a r t i a l d i s a b i l i t y t o c l a i m a n t . C onsequently, 
we r e v e r s e t h e D e t e r m i n a t i o n Order award o f 35 p e r c e n t u n s c h e d u l e d d i s a b i l i t y , 
and r e d u c e c l a i m a n t ' s award t o z e r o . 

M e d i c a l l y S t a t i o n a r y Date 

A c l a i m may be c l o s e d i f c l a i m a n t ' s compensable c o n d i t i o n i s m e d i c a l l y 
s t a t i o n a r y , t h a t i s , no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be ex
p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . ORS 6 5 6 . 0 0 5 ( 1 7 ) . Here, 
t h e D e t e r m i n a t i o n Order found t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y 
on November 3, 1986. 

A t t h e h e a r i n g , t h e employer c r o s s - a p p e a l e d f o r an e a r l i e r m e d i c a l l y s t a 
t i o n a r y d a t e . However, t h e Referee d i d n o t address t h i s i s s u e i n h i s O p i n i o n 
and Order. On Board r e v i e w , t h e employer renews i t s c r o s s - a p p e a l . S p e c i f i 
c a l l y , t h e employer r e q u e s t s t h a t t h e m e d i c a l l y s t a t i o n a r y d a t e be r e v i s e d t o 
J u l y 17, 1984, and t h a t a l l temporary t o t a l d i s a b i l i t y b e n e f i t s p a i d beyond t h a t 
d a t e be d e c l a r e d an overpayment f o r which t h e employer i s e n t i t l e d t o an o f f s e t 
a g a i n s t any f u t u r e permanent d i s a b i l i t y b e n e f i t s . The employer has t h e burden 
o f e s t a b l i s h i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y p r i o r t o t h e d a t e s e t 
f o r t h i n t h e D e t e r m i n a t i o n Order. H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) ; N o r t o n v. 
SAIF, 86 Or App 447 ( 1 9 8 7 ) . 
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The employer r e l i e s on Dr. Rosenbaum's r e p o r t d a t e d August 4, 1986, i n 
w h i c h he s p e c i f i c a l l y d i s c u s s e d c l a i m a n t ' s compensable low back s t r a i n and ex
p l a i n e d t h a t t h e p a i n o f a l u m b o s a c r a l s t r a i n would be e x p e c t e d t o improve 
w i t h i n a p p r o x i m a t e l y s i x months. T h e r e f o r e , he p o s i t e d , i t was m e d i c a l l y p r o b a 
b l e t h a t i n r e l a t i o n t o h i s s t r a i n , c l a i m a n t would have been m e d i c a l l y s t a t i o n 
a r y by J u l y 17, 1984. 

We agree t h a t c l a i m a n t ' s compensable i n j u r y r e s o l v e d and was m e d i c a l l y 
s t a t i o n a r y e a r l i e r t h a n f o u n d by t h e E v a l u a t i o n S e c t i o n . However, we n o t e t h a t 
d i a g n o s t i c t e s t i n g p e r f o r m e d i n A p r i l and May 1984 suggested t h a t c l a i m a n t m i g h t 
have a h e r n i a t e d d i s c a t L4-5 as a r e s u l t o f h i s compensable i n j u r y . F u r t h e r 
more, c l a i m a n t underwent e x p l o r a t o r y d i a g n o s t i c s u r g e r y on August 29, 1984 i n an 
e f f o r t t o d e t e r m i n e i f t h e suspected d i s c was t h e source o f h i s back p a i n . 
Thus, we f i n d t h a t as o f t h a t d a t e , f u r t h e r m e d i c a l improvement was e x p e c t e d . 
A t s u r g e r y , no h e r n i a t e d , d i s c was found. N e v e r t h e l e s s , t h e surgeon proceeded t o 
t r e a t c l a i m a n t ' s noncompensable u n d e r l y i n g s p i n a l s t e n o s i s and s p o n d y l o l i s t h e s i s 
w i t h decompression l a m i n e c t o m i e s . 

Dr. Rosenbaum t e s t i f i e d a t h e a r i n g t h a t i t t a k e s s i x weeks t o c o m p l e t e l y 
h e a l and r e c o v e r f r o m t h e t y p e o f s u r g e r y proposed t o diagnose and t r e a t 
c l a i m a n t ' s s u s p e c t e d d i s c problem. H i s t e s t i m o n y was u n r e b u t t e d . Based on Dr. 
Rosenbaum's o p i n i o n , we a r e persuaded t h a t , had t h e surgeon o n l y p e r f o r m e d t h e 
d i a g n o s t i c s u r g e r y a u t h o r i z e d by t h e employer, no f u r t h e r improvement i n 
c l a i m a n t ' s compensable c o n d i t i o n r e a s o n a b l y would have been e x p e c t e d t h r o u g h 
t r e a t m e n t o r t h e passage o f t i m e by October 10, 1984. C o n s e q u e n t l y , we c o n c l u d e 
t h a t c l a i m a n t ' s compensable c o n d i t i o n was m e d i c a l l y s t a t i o n a r y O c t o b e r 10, 1984. 

O f f s e t 

The employer seeks an o f f s e t f o r t h e overpayment o f t e m p o r a r y t o t a l d i s 
a b i l i t y beyond t h e m e d i c a l l y s t a t i o n a r y d a t e a g a i n s t any f u t u r e awards o f perma
nent d i s a b i l i t y . The c l a i m was c l o s e d by D e t e r m i n a t i o n Order on December 22, 
1986, w i t h an award o f t e m p o r a r y t o t a l d i s a b i l i t y f r o m J anuary 20, 1984, t h r o u g h 
November 3, 1986, when c l a i m a n t was found t o be m e d i c a l l y s t a t i o n a r y . The 
R e f e r e e a f f i r m e d t h e m e d i c a l l y s t a t i o n a r y d a t e i n t h e D e t e r m i n a t i o n Order. T h i s 
Board has now d e t e r m i n e d t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y O c t o b e r 10, 
1984. 

The f i l i n g o f a r e q u e s t f o r r e v i e w o r c o u r t appeal by an e m p l o y e r / i n s u r e r 
does n o t s t a y t h e payment o f compensation t o c l a i m a n t . ORS 6 5 6 . 3 1 3 ( 1 ) . F u r t h e r , 
an employer i s p r o h i b i t e d f r o m r e c o v e r i n g , by o f f s e t a g a i n s t a l a t e r award o f p e r 
manent d i s a b i l i t y , b e n e f i t s t h a t a r e o r s h o u l d have been p a i d p e n d i n g a r e q u e s t 
f o r r e v i e w p u r s u a n t t o a Referee's award t h a t i s l a t e r d e t e r m i n e d t o be e x c e s s i v e . 
ORS 6 5 6 . 3 1 3 ( 2 ) . S u l l i v a n v. B a n i s t e r P i p e l i n e American, 91 Or App 493 ( 1 9 8 8 ) . 

Here, however, t h e overpayment was n o t made pend i n g r e v i e w , p u r s u a n t t o a 
R e f e r e e ' s award. R a t h e r , t h e employer p a i d b e n e f i t s p r i o r t o and/or p u r s u a n t t o 
t h e December 1986 D e t e r m i n a t i o n Order, b e f o r e t h e Referee's o r d e r o f October 2 1 , 
1987 and b e f o r e t h e r e q u e s t f o r Board r e v i e w . T h e r e f o r e , t h e employer i s e n t i t l e d 
t o an o f f s e t f o r o v e r p a i d t e m p o r a r y d i s a b i l i t y compensation between O c t o b e r 1 1 , 
1984 and November 3, 1986. I d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 2 1 , 1987 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . C l a i m a n t ' s r e q u e s t f o r h e a r i n g i s r e i n s t a t e d . The D e t e r m i n a t i o n Order 
d a t e d December 22, 1986 i s m o d i f i e d t o r e f l e c t a m e d i c a l l y s t a t i o n a r y d a t e o f 
O ctober 10, 1984. The employer i s a u t h o r i z e d t o o f f s e t t e m p o r a r y d i s a b i l i t y p a i d 
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between October 1 1 , 1984 t h r o u g h November 3, 1986 a g a i n s t c l a i m a n t ' s f u t u r e perma
ne n t d i s a b i l i t y awards, i f any. The D e t e r m i n a t i o n Order award o f 35 p e r c e n t (112 
d e g rees) unscheduled permanent d i s a b i l i t y i s r e v e r s e d t o z e r o . The r e m a i n d e r o f 
t h e o r d e r i s a f f i r m e d . 

Board Member C r i d e r , d i s s e n t i n g . 

I agree w i t h t h e m a j o r i t y ' s f i n d i n g t h a t c l a i m a n t ' s c u r r e n t d i s a b i l i t y i s 
caused by a c o m b i n a t i o n o f s p i n a l s t e n o s i s and t h e r e s i d u a l s o f s u r g e r y p e r f o r m e d 
i n 1984. I f t h e 1984 s u r g e r y was performed due t o c l a i m a n t ' s compensable back i n 
j u r y , t h e n i t s r e s i d u a l s are compensable; and, inasmuch as t h o s e compensable 
r e s i d u a l s a r e a m a t e r i a l cause o f h i s c u r r e n t back c o n d i t i o n , c l a i m a n t i s e n t i t l e d 
t o permanent d i s a b i l i t y compensation f o r t h a t c u r r e n t c o n d i t i o n . I f , on t h e o t h e r 
hand, t h e 1984 s u r g e r y was n o t performed f o r a compensable c o n d i t i o n , t h e n i t s 
r e s i d u a l s a r e a l s o n o t compensable and h i s c u r r e n t c o n d i t i o n i s n o t compensable. 
The m a j o r i t y c o n c l u d e s t h a t t h e 1984 s u r g e r y was p e r f o r m e d f o r a noncompensable 
c o n d i t i o n and, c o n s e q u e n t l y , awards c l a i m a n t no permanent d i s a b i l i t y and, a l s o , 
a u t h o r i z e s an o f f s e t o f o v e r p a i d temporary d i s a b i l i t y based on a m e d i c a l l y s t a 
t i o n a r y d a t e a r r i v e d a t w i t h o u t r e g a r d t o t h e t i m e r e q u i r e d t o r e c o v e r from t h e 
s u r g e r y . The r e c o r d o f f e r s no s u p p o r t a t a l l f o r t h e c o n c l u s i o n t h a t t h e s u r g e r y 
i s n o t compensable. T h e r e f o r e , I d i s s e n t . 

The s e l f - i n s u r e d employer concedes and t h e r e c o r d e s t a b l i s h e s t h a t t h e 
1984 s u r g e r y was a u t h o r i z e d and p a i d f o r by t h e employer f o r t h i s i n j u r y . That 
b e i n g t h e case, i t would appear obvious t h a t t h e employer i s r e s p o n s i b l e f o r t h e 
r e s i d u a l s o f t h e s u r g e r y . W i l l i a m s v. Gates, McDonald & Co., 300 Or 278 ( 1 9 8 5 ) . 

The s e l f - i n s u r e d employer a s s e r t s , however, t h a t t h e s u r g e r y was a u t h o 
r i z e d as a d i a g n o s t i c p r o c e d u r e t o d e t e r m i n e whether o r n o t t h e r e was a h e r n i 
a t e d d i s c f o r w h i c h t h e employer might be r e s p o n s i b l e . Then, t h e argument goes, 
a l t h o u g h Dr. Golden, c l a i m a n t ' s surgeon, found no h e r n i a t e d d i s c , he proceeded 
t o decompress nerve r o o t s which he found t o be compressed due t o s t e n o s i s and 
s p o n d y l o l i s t h e s i s . Since t h e s t e n o s i s was d e n i e d f o l l o w i n g t h e s u r g e r y and 
f o u n d noncompensable n o t w i t h s t a n d i n g t h e i n i t i a l acceptance o f c l a i m a n t ' s "back 
p a i n , " t h e employer contends t h a t t h e s u r g e r y f o r w h i c h i t p a i d i s n o t i t s 
r e s p o n s i b i l i t y . 

The m a j o r i t y has accepted t h i s argument, f i n d i n g t h a t c l a i m a n t underwent 
e x p l o r a t o r y s u r g e r y t o d e t e r m i n e whether c l a i m a n t had a d i s c h e r n i a t i o n a t L4-5 
a l t h o u g h t h e r e i s no b a s i s f o r t h e f i n d i n g i n t h e r e c o r d . Dr. Golden was n o t 
a u t h o r i z e d t o do e x p l o r a t o r y s u r g e r y t o d e t e r m i n e whether t h e r e was a h e r n i a t e d 
d i s c a t L4-5. At t h e o u t s e t , s t e n o s i s , r e v e r s e s p o n d y l o l i s t h e s i s and f a c e t 
changes were n o t e d and no evidence o f d i s c h e r n i a t i o n appeared. The problems 
appeared severe a t L3-4. Dr. Golden i n t e r p r e t e d a myelogram t o i n d i c a t e some 
b u l g i n g a t L4-5. On June 11, 1984, a f t e r e x amining o b l i q u e f i l m s , Dr. Golden 
c o n c l u d e d t h a t c l a i m a n t ' s problems stemmed from s t e n o s i s a t L3-4 w i t h a ques
t i o n a b l e h e r n i a t i o n . Dr. Schroeder, a c o n s u l t a n t , a d v i s e d t h a t w h i l e t h e r e was 
p r o b a b l y a m i l d d i s c l e s i o n a t L5-S1, c l a i m a n t ' s problems were p r i m a r i l y due t o 
d e g e n e r a t i v e s p o n d y l o l i s t h e s i s a t L3-4. A subsequent CT scan l e a d Dr. M i c h e l s 
t o c o n f i r m s t e n o s i s a t L3-4 and n o t a h e r n i a t i o n . Armed w i t h t h i s knowledge, 
t h e employer a u t h o r i z e d decompressive s u r g e r y . Pursuant t o t h a t a u t h o r i z a t i o n , 
Dr. Golden a d m i t t e d c l a i m a n t on August 28, 1984, a c c o r d i n g t o a r e p o r t d i c t a t e d 
t h a t day, " f o r a decompression lumbar laminectomy t o r e l i e v e s p i n a l c a n a l 
s t e n o s i s . " The d i a g n o s t i c i m p r e s s i o n was o f lumbar s p o n d y l o s i s w i t h s p i n a l 
c a n a l s t e n o s i s a t L3-4. Surgery was performed t h e f o l l o w i n g day. Decompression 
was p e r f o r m e d a t L3-L5 t o r e l i e v e compression a t a l l l e v e l s . 

I n s h o r t , a l t h o u g h t h e contemporaneous r e p o r t s do n o t e t h a t no d i s c h e r 
n i a t i o n was f o u n d , t h e r e i s no i n d i c a t i o n whatever t h a t c l a i m a n t was a d m i t t e d 
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f o r e x p l o r a t o r y s u r g e r y r e l a t e d t o a d i s c h e r n i a t i o n , much l e s s a d i s c h e r n i a 
t i o n a t L4-5. Dr. Golden d i d e x a c t l y what he planned t o do. He d i d n o t go 
beyond t h e a u t h o r i z e d s u r g i c a l p r o c e d u r e . The f a l l a c y o f t h e m a j o r i t y ' s f i n d i n g 
t h a t Dr. Golden was o n l y t o do an e x p l o r a t o r y s u r g e r y i s u n d e r l i n e d by Dr. 
Rosenbaum's t e s t i m o n y t h a t t h e manner i n which Dr. Golden p e r f o r m e d t h e s u r g e r y , 
as d e s c r i b e d i n h i s o p e r a t i v e r e p o r t , i n d i c a t e s t h a t he went i n t o s u r g e r y know
i n g t h a t he was p l a n n i n g t o do a f u l l decompression f o r s t e n o s i s and n o t m e r e l y 
an e x p l o r a t i o n t o d e t e r m i n e whether o r n o t t h e r e was a h e r n i a t e d d i s c a t L4-5. 
( T r . 4 9 - 5 0 ) . 

H a v i n g a u t h o r i z e d and p a i d f o r decompression s u r g e r y f o r t h e compensable 
i n j u r y , t h e s e l f - i n s u r e d employer i s r e s p o n s i b l e f o r i t s r e s i d u a l s . That 
r e s p o n s i b i l i t y does n o t e v a p o r a t e because t h e s e l f - i n s u r e d employer d e n i e d 
s t e n o s i s when, a y e a r l a t e r , c l a i m a n t sought a u t h o r i z a t i o n f o r f u r t h e r s u r g e r y . 

C l a i m a n t i s s e v e r e l y d i s a b l e d due t o t h e r e s i d u a l s o f t h e s u r g e r y com
b i n e d w i t h t h e s t e n o s i s . The two c o n d i t i o n s , a c c o r d i n g t o Dr. Rosenbaum, a r e 
i n s e p a r a b l e . The e n t i r e c o n d i t i o n must be c o n s i d e r e d . Weyerhaeuser Company v. 
Rees, 85 Or App 325 ( 1 9 8 7 ) . I t would appear t h a t , i n l i g h t o f h i s c u r r e n t con
d i t i o n , he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

I n a d d i t i o n t o d e n y i n g c l a i m a n t permanent d i s a b i l i t y compensation f o r a 
c o n d i t i o n caused i n p a r t by s u r g e r y a u t h o r i z e d and p a i d f o r by t h e s e l f - i n s u r e d 
employer, t h e m a j o r i t y a l s o reduces c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y award by 
f i n d i n g t h a t he was m e d i c a l l y s t a t i o n a r y on October 11 , 1984, a d a t e based on 
Dr. Rosenbaum's p o s t hoc e s t i m a t i o n t h a t c l a i m a n t ' s s t r a i n i n j u r y had r e s o l v e d 
by t h a t t i m e s i n c e most s t r a i n i n j u r i e s r e s o l v e w i t h i n s i x months. There i s no 
e v i d e n c e w h a t e v e r t h a t c l a i m a n t had r e c o v e r e d from e i t h e r t h e s t r a i n o r t h e com
p e n s a b l e s u r g e r y a t t h a t t i m e , however. Consequently, I b e l i e v e t h a t we must 
f i n d t h a t t h e s e l f - i n s u r e d employer has f a i l e d t o p r o v e t h a t c l a i m a n t was s t a 
t i o n a r y b e f o r e November 3, 1986, as i n d i c a t e d by t h e D e t e r m i n a t i o n Order. 

For t h e s e r e a s o n s , I cannot j o i n my c o l l e a g u e s . 

O ctober 25, 1990 C i t e as 42 Van N a t t a 2430 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ELIZABETH A. HALLBURTON, Claimant 

WCB Case No. 89-10381 
ORDER ON REVIEW 

Roger J. Leo, Claimant A t t o r n e y 
Paul G. Mackey, Defense A t t o r n e y 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t : (1) u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r m e n t a l 
s t r e s s ; and (2) d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an 
a l l e g e d u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and 
p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t has been employed as a C o r r e c t i o n s O f f i c e r w i t h t h e Multnomah 
County S h e r i f f ' s O f f i c e s i n c e December 1986. Her p r i m a r y j o b d u t y was t h e 
s u p e r v i s i o n o f in m a t e s . C l a i m a n t was i n i t i a l l y a s s i g n e d t o t h e Multnomah County 
D e t e n t i o n C e n t e r (MCDC) from A p r i l 1987 t o November 1988. I n November 1988 
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c l a i m a n t was t r a n s f e r r e d t o t h e Multnomah County I n v e r n e s s J a i l (MCIJ) p e r f o r m 
i n g s i m i l a r d u t i e s u n t i l r e l e a s e d from work by her p h y s i c i a n f o r m e n t a l s t r e s s . 

C l a i m a n t ' s j o b as a C o r r e c t i o n s O f f i c e r was c o n s i s t e n t l y s t r e s s f u l . A t 
b o t h f a c i l i t i e s , c l a i m a n t ' s j o b i n v o l v e d s u p e r v i s i n g a g r o w i n g i n mate p o p u l a t i o n 
i n o v ercrowded f a c i l i t i e s . E v e n t u a l l y , a t MCDC t h e o v e r c r o w d i n g o f inmates ex
ceeded t h e f a c i l i t i e s ' c a p a c i t y . The number o f inmates f o r w h i c h c l a i m a n t was 
p e r s o n n a l l y r e s p o n s i b l e grew over a p e r i o d o f t i m e from a d e s i r e d l e v e l o f 30 t o 
40 i n m a t e s . A l t h o u g h t h e s e w o r k i n g c o n d i t i o n s were s t r e s s f u l , c l a i m a n t was a b l e 
t o cope i n p a r t due t o t h e e x i s t e n c e o f good management and s e t p r o c e d u r e s . 

However, upon her t r a n s f e r t o a new f a c i l i t y , MCIJ, i n November 1988, she 
en c o u n t e r e d problems w h i c h a l t h o u g h s i m i l a r t o t h o s e she e x p e r i e n c e d a t MCDC, 
were i n t e n s i f i e d . A g a i n , t h e f a c i l i t y e x p e r i e n c e d o v e r c r o w d i n g . The overcrowd
i n g , i n t u r n , caused conf i n e m e n t problems and e x c e s s i v e n o i s e l e v e l s . A g a i n , 
c l a i m a n t was f a c e d w i t h s u p e r v i s i n g an i n c r e a s i n g inmate p o p u l a t i o n . C l a i m a n t ' s 
work l o a d i n c r e a s e d from a d e s i r e d l e v e l o f 40 inmates t o 50 i n m a t e s , and by 
March o f 1989, 60 inmates per C o r r e c t i o n s O f f i c e r was b e i n g p r o j e c t e d . 

A l t h o u g h t h e MCIJ f a c i l i t y was designed and b u i l t f o r a inmate p o p u l a t i o n 
r e q u i r i n g minimum s u p e r v i s i o n , i n f a c t , many o f t h e inmates housed a t t h i s 
f a c i l i t y were c o n s i d e r e d d i f f i c u l t t o manage. Such p r i s o n e r s r e q u i r e d c o n s t a n t 
s u p e r v i s i o n . As a r e s u l t , c l a i m a n t was concerned f o r her p e r s o n a l s a f e t y . A t 
t h e same t i m e , c l a i m a n t no l o n g e r had t h e necessary s u p p o r t s t r u c t u r e s f o r d e a l 
i n g w i t h t h e s e problems. Management was s p l i n t e r e d i n t h a t c o n t r a d i c t o r y i n 
s t r u c t i o n s were g i v e n by management. Nor d i d t h e MCIJ f a c i l i t y have s e t p r o c e 
d u r e s f o r s u b o r d i n a t e O f f i c e r s t o f o l l o w . Working i n t h e MCIJ f a c i l i t y was 
g e n e r a l l y c o n s i d e r e d more s t r e s s f u l by t h e C o r r e c t i o n s O f f i c e r s who worked t h e r e 
as compared t o t h e MCDC f a c i l i t y . 

As a consequence o f t h e s e w o r k i n g c o n d i t i o n s , c l a i m a n t e x p e r i e n c e d h e a r t 
p a l p i t a t i o n s when r e q u i r e d t o respond t o a "body a l a r m " f r o m a f e l l o w employee 
r e q u i r i n g a s s i s t a n c e . The r i s i n g inmate p o p u l a t i o n caused c l a i m a n t t o e x p e r i 
ence f e e l i n g o f inadequacy as she was no l o n g e r a b l e t o e f f e c t i v e l y do her j o b . 
She had a l o s s o f a p p e t i t e , and e x p e r i e n c e d s l e e p l e s s n e s s . She had f e e l i n g s o f 
a n x i e t y , f e a r , hopelessness and f r u s t r a t i o n . 

On March 1, 1989, c l a i m a n t sought t r e a t m e n t from Dr. Rega, an i n t e r n a l 
m e d i c i n e s p e c i a l i s t , f o r her above r e l a t e d symptoms. He dia g n o s e d "major 
d e p r e s s i o n r e a c t i o n " and p r e s c r i b e d a n t i - d e p r e s s a n t m e d i c a t i o n and r e f e r r e d her 
t o p s y c h o l o g i c a l c o u n s e l i n g . On March 15, 1989, Dr. Rega, t o o k her o f f work due 
t o h e r p s y c h o l o g i c a l c o n d i t i o n . 

C l a i m a n t f i l e d a c l a i m f o r s t r e s s on March 2 1 , 1989 w i t h a o c c u p a t i o n a l 
d i s e a s e d a t e o f March 16, 1989. 

I n March 1989 c l a i m a n t began a t t e n d i n g mental h e a l t h c o u n s e l i n g s e s s i o n s 
w i t h Dr. J o h n s t o n e , a p s y c h o l o g i s t . Dr. Johnstone diagnosed " p o s t - t r a u m a t i c 
s t r e s s syndrome." C l a i m a n t has had t h r e e s e s s i o n s w i t h Dr. J o h n s t o n e . 

C l a i m a n t ' s m e n t a l s t r e s s c l a i m was den i e d by t h e employer on May 22, 1989. 

As o f t h e d a t e o f h e a r i n g , c l a i m a n t had n o t r e t u r n e d t o work. 

C l a i m a n t i s a c r e d i b l e w i t n e s s , her t e s t i m o n y was s u p p o r t e d by o t h e r l a y 
w i t n e s s e s . 

C l a i m a n t had no p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n . 



2432 E l i z a b e t h A. H a l l b u r t o n , 42 Van N a t t a 2430 (1990) 

O f f - w o r k s t r e s s o r s i n c l u d e d her r e l a t i o n s h i p between immediate f a m i l y mem
b e r s , n o t a b l y an i l l mother, a b r o t h e r i n v o l v e d i n d r u g abuse, and an a d u l t 
d a u g h t e r ' s i n v o l v e m e n t w i t h d r u g s . Claimant has had some r e l a t i o n s h i p d i f f i c u l 
t i e s w i t h h er boy f r i e n d . F i n a l l y , t h e r e i s evidence o f f i n a n c i a l p r o b l e m s , 
i n c l u d i n g a p a s t d i s c h a r g e i n b a n k r u p t c y . 

ULTIMATE FINDINGS OF FACT 
/ 

C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n arose o u t o f and i n t h e co u r s e o f h e r 
employment as a C o r r e c t i o n s O f f i c e r f o r t h e employer. The p s y c h o l o g i c a l c o n d i 
t i o n r e q u i r e d m e d i c a l t r e a t m e n t , and r e s u l t e d i n d i s a b i l i t y . 

C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was a l t e r n a t i v e l y d i a g n o s e d as m a j o r 
d e p r e s s i v e r e a c t i o n , p o s t - t r a u m a t i c s t r e s s d i s o r d e r , and a d j u s t m e n t d i s o r d e r 
w i t h mixed e m o t i o n a l f e a t u r e s . Those c o n d i t i o n s a r e g e n e r a l l y r e c o g n i z e d i n t h e 
p s y c h o l o g i c a l community. 

Employment c o n d i t i o n s , w h i c h e x i s t e d i n a r e a l and o b j e c t i v e sense, con
t r i b u t e d i n a m a t e r i a l p a r t t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

The c o n d i t i o n s w h i c h r e s u l t e d i n c l a i m a n t ' s d i s a b l i n g p s y c h o l o g i c a l c o n d i 
t i o n were n o t c o n d i t i o n s g e n e r a l l y i n h e r e n t i n ev e r y w o r k i n g s i t u a t i o n ; t h e con
d i t i o n s were n o t d i s c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n 
a c t i o n s ; and were n o t a s s o c i a t e d w i t h t h e c e s s a t i o n o f employment. 

The employer's d e n i a l was su p p o r t e d by a l e g i t i m a t e doubt as t o i t s l e g a l 
l i a b i l i t y f o r c l a i m a n t ' s m e n t a l s t r e s s c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d c l a i m a n t ' s m e n t a l s t r e s s c l a i m was n o t compensable. 
We d i s a g r e e . 

T h i s c l a i m i s f o r an o c c u p a t i o n a l d i s e a s e . C l a i m a n t ' s l a s t e x posure t o 
p o t e n t i a l l y c a u s a l employment c o n d i t i o n s o c c u r r e d a f t e r January 1, 1988. As o f 
March 15, 1989, c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n r e q u i r e d m e d i c a l s e r v i c e s , 
and r e s u l t e d i n d i s a b i l i t y . We t h e r e f o r e a p p l y ORS 656.802 as amended e f f e c t i v e 
J a n uary 1, 1988, and b e f o r e i t s amendment on J u l y 1, 1990. A c c o r d i n g l y , 
c l a i m a n t must e s t a b l i s h t h a t t h e employment m a t e r i a l l y c o n t r i b u t e d t o t h e 
c l a i m e d p s y c h o l o g i c a l c o n d i t i o n . E l l e n L. Crawford, 41 Van N a t t a 1362 ( 1 9 8 9 ) ; 
Donna E. Aschbacher, 41 Van N a t t a 1242 (1989). 

C l a i m a n t was i n i t i a l l y t r e a t e d f o r her p s y c h o l o g i c a l c o n d i t i o n by Dr. 
Rega. He n o t e d t h a t c l a i m a n t e x p e r i e n c e d symptoms o f f a t i g u e , s e vere s l e e p d i s 
t u r b a n c e , p a l p i t a t i o n s , w e i g h t g a i n , m i l d t r e m o r s , e m o t i o n a l d i s t r e s s , t e a r f u l 
ness, and f e e l i n g s o f hopelessness and f r u s t r a t i o n . H i s d i a g n o s i s was "major 
d e p r e s s i v e r e a c t i o n . " Dr. Rega a t t r i b u t e d t h i s i l l n e s s t o a c o m b i n a t i o n o f work 
and o f f - w o r k s t r e s s o r s . 

Dr. Rega i n h i s assessment r e l i e d on a complete m e d i c a l h i s t o r y . He was 
aware o f c l a i m a n t ' s o f f w o r k - s t r e s s o r s which i n c l u d e d : (1) problems w i t h t h e 
r e l a t i o n s h i p w i t h h er boy f r i e n d ; (2) problems w i t h h er d a u g h t e r ; (3) p roblems 
w i t h h e r p a r e n t ' s i l l n e s s ; (4) a b r o t h e r w i t h a dru g and a l c o h o l p r o b l e m s ; and 
(5) p e r s o n a l f i n a n c i a l problems. I t was h i s assessment t h a t t h e s e o f f - w o r k 
s t r e s s o r s d i d c o n t r i b u t e t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

W i t h r e g a r d t o work, he was f a m i l i a r w i t h c l a i m a n t ' s j o b and t h e employ
ment c o n d i t i o n s . He was knowledgable about t h e f a c t t h a t c l a i m a n t was r e q u i r e d 
t o work i n an e n v i r o n m e n t d e a l i n g w i t h a h i g h volume work l o a d . I n p a r t i c u l a r , 
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he m e n t i o n e d t h e extreme s t r e s s encountered by c l a i m a n t i n w o r k i n g w i t h 
" w o r s e n i n g d i f f i c u l t i e s d e a l i n g w i t h t h e inmate j a i l p o p u l a t i o n . " He o p i n e d 
t h a t work s i g n i f i c a n t l y c o n t r i b u t e d t o t h e p r e c i p i t a t i o n o f her d e p r e s s i v e symp
toms. (Exs. 26, 2 7 ) . 

Dr. Rega t r e a t e d c l a i m a n t ' s c o n d i t i o n w i t h an a n t i - d e p r e s s a n t m e d i c a t i o n , 
and r e f e r r e d her t o c o u n s e l i n g . Claimant r e c e i v e d m e n t a l h e a l t h c o u n s e l i n g from 
Dr. J o h n s t o n e , a r e s i d e n t p s y c h o l o g i s t under Dr. Zeedyk, a s u p e r v i s i n g p s y c h o l o 
g i s t , i n o r d e r t o d e a l w i t h d e p r e s s i o n , a n x i e t y , d i m i n i s h e d r e s p o n s i v e n e s s , 
d i f f i c u l t y c o n c e n t r a t i n g , and s t r e s s . Dr. Johnstone r e p o r t e d s i m i l a r symptoms 
as t h o s e n o t e d by Dr. Rega, t h a t o f d e p r e s s i o n , e x t r e m e l y s t r e s s e d , e a t i n g and 
s l e e p d i s t u r b a n c e s , t e a r f u l n e s s and a n x i e t y . I n a d d i t i o n , Dr. J o h n s t o n e r e 
p o r t e d t h a t c l a i m a n t a l s o e x p e r i e n c e d headaches and stomach aches f r o m t h e t i m e 
she r e p o r t e d t o work u n t i l she went t o s l e e p a t n i g h t . 

Dr. Johnstone a l s o was aware o f c l a i m a n t ' s s t r e s s f u l work c o n d i t i o n s en
t a i l i n g an i n c r e a s i n g l y heavy work l o a d w h i l e a s s i g n e d t o t h e MCIJ f a c i l i t y . 
Her d i a g n o s i s o f c l a i m a n t ' s c o n d i t i o n was "post t r a u m a t i c s t r e s s d i s o r d e r . " Dr. 
J o h n s t o n e o p i n e d a " s t r o n g c a u s a l c o n n e c t i o n between her symptoms and t h e work
i n g c o n d i t i o n s a t t h e j a i l . " (Exs. 24, 2 8 ) . 

On A p r i l 2 1 , 1989, c l a i m a n t underwent an independent m e d i c a l e x a m i n a t i o n 
(IME) by Dr. P a r v a r e s h , a p s y c h i a t r i s t . Dr. Parvaresh's f i n d i n g s a r e g e n e r a l l y 
c o n s i s t e n t w i t h t h o s e o f Dr. Rega and Dr. Johnstone. He had a v a i l a b l e a com
p l e t e m e d i c a l h i s t o r y and d e s c r i p t i o n o f her w o r k i n g c o n d i t i o n s . He n o t e d t h e 
c l i n i c a l f i n d i n g s o f a n x i e t y , d e p r e s s i o n , and problems w i t h s t r e s s . I n essence 
he c o n c u r r e d t h a t c l a i m a n t had s u f f e r e d a p s y c h o l o g i c a l c o n d i t i o n , a l t h o u g h he 
f e l t t h a t a t t h e t i m e o f t h e IME c l a i m a n t was m e d i c a l l y s t a t i o n a r y . He d i a g 
nosed her c o n d i t i o n as "adjustment d i s o r d e r o f a d u l t h o o d w i t h mixed e m o t i o n a l 
f e a t u r e s , c u r r e n t l y i n r e m i s s i o n . " W i t h r e s p e c t t o c a u s a t i o n he i n d i c a t e d ^ _ ^ _ 
c l a i m a n t had been exposed t o m u l t i p l e s t r e s s o r s one b e i n g her w o r k i n g — C o n d i 
t i o n s . (Exs. 19, 2 5 ) . 

A c c o r d i n g l y , we f i n d t h a t t h e m e d i c a l r e c o r d s u p p o r t s , and t h e l a y t e s t i 
mony c o r r o b o r a t e s , t h a t c l a i m a n t s u f f e r e d a p s y c h o l o g i c a l c o n d i t i o n a r i s i n g i n 
March 1989. A l t h o u g h t h e diagnoses d i f f e r , we n o t e t h e symptoms have been con
s i s t e n t l y d e s c r i b e d by t h e t h r e e t h e m e d i c a l e x p e r t s who have seen h e r . Thus, 
we c o n c l u d e c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , r e g a r d l e s s o f t h e l a b e l , i s a 
c o n d i t i o n g e n e r a l l y r e c o g n i z e d i n t h e p s y c h o l o g i c a l community. We a l s o f i n d 
t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n arose o u t o f her employment. The work
i n g c o n d i t i o n s e x p e r i e n c e d a t t h e MCIJ f a c i l i t y have been d e s c r i b e d as s t r e s s 
p r o d u c i n g c o n s i s t e n t l y by t h e l a y w i t n e s s e s and as w e l l as t h e m e d i c a l 
p r o v i d e r s . These work c o n d i t i o n s e x i s t e d i n a r e a l and o b j e c t i v e sense. We 
f i n d s u p p o r t i n Dr. Rega, Dr. Johnstone, and Dr. Parvaresh's o p i n i o n s t h a t t h e s e 
s t r e s s f u l w o r k i n g c o n d i t i o n s were a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . 

The employer argues, and t h e Referee u l t i m a t e l y h e l d , t h a t t h e phrase 
" g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n " means p r e s e n t i n t h e c l a i m a n t ' s 
p a r t i c u l a r j o b o r o c c u p a t i o n . T h i s i n t e r p r e t a t i o n has been r e c e n t l y c o n s i d e r e d 
and r e j e c t e d . I n K a t h l e e n M. Payne, 42 Van N a t t a 1900 ( 1 9 9 0 ) , we h e l d t h a t t h e 
p h r a s e " g e n e r a l l y i n h e r e n t i n every w o r k i n g s i t u a t i o n " i s meant t o mean u s u a l l y 
p r e s e n t i n a l l j o b s o r o c c u p a t i o n s . 

Based on o u r r e v i e w o f t h e r e c o r d , we f i n d t h a t t h e s t r e s s f u l w o r k i n g con
d i t i o n s t o w h i c h c l a i m a n t was exposed as a C o r r e c t i o n s O f f i c e r s u p e r v i s i n g an 
inmate p o p u l a t i o n t h a t was b o t h i n c r e a s i n g i n numbers by sheer volume and i n 
c r e a s i n g i n t h e dangerousness o f t h o s e p r i s o n e r s i s n o t g e n e r a l l y i n h e r e n t i n 
e v e r y w o r k i n g s i t u a t i o n . 
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C l a i m a n t has e s t a b l i s h e d by c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e psycho
l o g i c a l c o n d i t i o n w h i c h caused her t o lea v e work on March 15, 1989 ar o s e o u t and 
i n t h e c o u r s e o f her employment. Cl a i m a n t ' s m e n t a l s t r e s s i s compensable as an 
o c c u p a t i o n a l d i s e a s e . 

P e n a l t y and A t t o r n e y Fee 

Based upon t h e f a c t u a l i n f o r m a t i o n a v a i l a b l e a t t h e t i m e , and t h e u n c e r 
t a i n t y as t o t h e meaning o f former ORS 656 . 8 0 2 ( 2 ) ( b ) , we f i n d t h a t t h e employer 
had a l e g i t i m a t e doubt as t o i t s l e g a l l i a b i l i t y f o r c l a i m a n t ' s m e n t a l s t r e s s 
c l a i m . We t h e r e f o r e c o n c l u d e t h a t t h e employer d i d n o t i s s u e an u n r e a s o n a b l e 
d e n i a l . See No r q a r d v. Rawl i n q s , 30 Or App 999 (19 7 7 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 30, 1989 i s a f f i r m e d i n p a r t , and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r which u p h e l d t h e employer's d e n i a l i s 
r e v e r s e d . The d e n i a l i s s e t a s i d e and t h e me n t a l s t r e s s c l a i m i s remanded t o 
t h e employer f o r acceptance and p r o c e s s i n g a c c o r d i n g t o law. The re m a i n d e r o f 
t h e R e f e r e e ' s o r d e r i s a f f i r m e d . For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n 
i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f 
$4,950, p a y a b l e by t h e employer. 

October 25, 1990 C i t e as 42 Van N a t t a 2434 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ELIZABETH A. LEMMONS, Claimant 

WCB Case No. 88-21857 
ORDER ON REVIEW 

Benton F l a x e l , Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Mongrain's o r d e r 
w h i c h : (1) f o u n d t h a t her c l a i m had not been p r e m a t u r e l y c l o s e d ; and (2) 
a f f i r m e d t h e D e t e r m i n a t i o n Order which had awarded no permanent d i s a b i l i t y i n 
a d d i t i o n t o t h e 20 p e r c e n t (64 degrees) unscheduled permanent d i s a b i l i t y t h a t 
c l a i m a n t had p r e v i o u s l y r e c e i v e d . On r e v i e w , t h e i s s u e s a r e p r e m a t u r e c l a i m 
c l o s u r e and e x t e n t o f unscheduled permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t ' s c o n v e r s i o n r e a c t i o n c o n d i t i o n , and i t s d i s a b l i n g consequences, 
a r e n o t a t t r i b u t a b l e t o c l a i m a n t ' s compensable c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s c l a i m had n o t been p r e m a t u r e l y c l o s e d 
and t h a t c l a i m a n t was n o t e n t i t l e d t o a d d i t i o n a l permanent d i s a b i l i t y . We agree 
w i t h t h e R e f e r e e on b o t h i s s u e s and adopt h i s o p i n i o n as our own. 

A d d i t i o n a l l y , we n o t e t h a t t h e i s s u e s o f premature c l a i m c l o s u r e and ex
t e n t o f permanent d i s a b i l i t y t u r n on c l a i m a n t ' s c o n v e r s i o n r e a c t i o n c o n d i t i o n . 
The Board has fo u n d t h i s c o n d i t i o n t o be not compensable. E l i z a b e t h Lemmons, 42 
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Van N a t t a 2397 ( 1 9 9 0 ) . C l a i m a n t , t h e r e f o r e , i s n o t e n t i t l e d t o a d d i t i o n a l com
p e n s a t i o n f o r t h e c o n v e r s i o n r e a c t i o n c o n d i t i o n o r i t s s e q u e l a . Because t h e em
p l o y e r d e c l i n e d t o f i l e a c r o s s - r e q u e s t t o reduce t h e compensation awarded t o 
c l a i m a n t , we w i l l n o t d i s t u r b t h e o r d e r o f t h e Referee. 

ORDER 

The Referee's o r d e r d a t e d November 15, 1989 i s a f f i r m e d . 

O c t o b e r 25, 1990 C i t e as 42 Van N a t t a 2435 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DANIEL MOHOFF, Claimant 
WCB Case No. 88-14778 

ORDER ON REVIEW 
Royce, e t a l . , C l aimant A t t o r n e y s 

S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee S c h u l t z ' s o r d e r 
w h i c h : (1) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r an a l l e g e d unreason
a b l e d e l a y i n payment o f temporary d i s a b i l i t y b e n e f i t s ; and (2) awarded c l a i m 
a n t ' s c o u n s e l an assessed a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t a "de f a c t o " 
d e n i a l . I n h i s r e s p o n d e n t ' s b r i e f , c l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r 
t i o n s o f t h e o r d e r w h i c h a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded no unsched
u l e d permanent p a r t i a l d i s a b i l i t y f o r a low back i n j u r y . On r e v i e w , t h e i s s u e s 
a r e p e n a l t i e s and a t t o r n e y fees and e x t e n t o f permanent d i s a b i l i t y . We a f f i r m 
i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

The i n s u r e r c a l c u l a t e d c l a i m a n t ' s t i m e l o s s r a t e i n e r r o r by u s i n g a 26-
week average i n s t e a d o f h i s h o u r l y wage as p r o v i d e d i n t h e 801 for m . T h i s r e 
s u l t e d i n c l a i m a n t e x p e r i e n c i n g a d e l a y o f compensation u n t i l t h e c o r r e c t ad
j u s t m e n t was made. As a r e s u l t o f t h e d e l a y , $15.72 had been i m p r o p e r l y w i t h 
h e l d f r o m c l a i m a n t . The i n s u r e r d i d n o t o f f e r any j u s t i f i c a t i o n f o r t h e e r r o r . 

C l a i m a n t r e c e i v e d a t o t a l o f 30 p e r c e n t unscheduled permanent p a r t i a l d i s 
a b i l i t y f o r a p r i o r low back i n j u r y . 

C l a i m a n t was i n v o l v e d i n a motor v e h i c l e a c c i d e n t i n A p r i l 1988. He sub
s e q u e n t l y e x p e r i e n c e d neck and s h o u l d e r p a i n . 

C l a i m a n t ' s mid-upper back c o n d i t i o n i s n o t r e l a t e d t o t h e September 3, 
1987 compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The Referee concl u d e d t h a t c l a i m a n t ' s mid-upper c o n d i t i o n was a compens
a b l e consequence o f t h e accepted low back c l a i m . We d i s a g r e e . W i t h r e s p e c t t o 
t h e low back i n j u r y , t h e Referee found t h a t as a f a c t u a l m a t t e r c l a i m a n t e x p e r i 
enced no i m p a i r m e n t . On p r o c e d u r a l grounds, t h e Referee n o t e d t h a t ORS 656.222 
r e q u i r e s c o n s i d e r a t i o n o f p r i o r awards o f permanent p a r t i a l d i s a b i l i t y . From a 
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p r i o r award, c l a i m a n t had r e c e i v e d 30 p e r c e n t unscheduled permanent p a r t i a l d i s 
a b i l i t y f o r h i s low back. The Referee found i n s u f f i c i e n t e v i d e n c e t o award 
a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y . We agree. 

J u r i s d i c t i o n 

The i n s u r e r argued t h a t t h e Referee d i d n o t have j u r i s d i c t i o n t o r e v i e w 
t h e c o m p e n s a b i l i t y i s s u e as i t had n o t p r e v i o u s l y been g i v e n n o t i c e o f t h e mid-
upper back c l a i m . We d i s a g r e e . 

The i n s u r e r r e c e i v e d n o t i c e o f c e r v i c a l , t h o r a c i c and lumbar s t r a i n s i n 
September 1987. (Exs. 2, 3A-2, 4 ) . The i n s u r e r d i d n o t deny c l a i m a n t ' s mid-
upper back c o n d i t i o n u n t i l a t h e a r i n g on March 14, 1989. Hence, t h e i n s u r e r 
had ample t i m e t o i n v e s t i g a t e t h e mid-upper back c o n d i t i o n , and c o n s e q u e n t l y , 
can n o t c l a i m p r e j u d i c e i n p r o c e e d i n g t o h e a r i n g . Under t h e c i r c u m s t a n c e s , t h e 
R e f e r e e had a u t h o r i t y t o c o n s i d e r t h e c o m p e n s a b i l i t y o f t h e mid-upper back con
d i t i o n w h i c h had been o r a l l y d e n i e d a t h e a r i n g . 

C l a i m a n t ' s c l a i m had been c l o s e d by an August 12, 1988 D e t e r m i n a t i o n Order 
w h i c h awarded no permanent d i s a b i l i t y . C laimant was m e d i c a l l y s t a t i o n a r y on 
J u l y 19, 1988. (Ex. 1 6 ) . C l a i m a n t ' s h e a r i n g was h e l d on March 14, 1989. 
C l a i m a n t ' s c o n d i t i o n was s t i l l s t a t i o n a r y a t t h e t i m e o f h e a r i n g . C o n s e q u e n t l y , 
t h e R e f e r e e a l s o had j u r i s d i c t i o n t o r a t e t h e e x t e n t o f u n s cheduled permanent 
d i s a b i l i t y . See Raymond E. Pardee, 41 Van N a t t a 548 ( 1 9 8 9 ) . 

C o m p e n s a b i l i t y 

B e f o r e p r o c e e d i n g t o r a t e t h e e x t e n t o f permanent d i s a b i l i t y , we must 
address t h e t h r e s h o l d i s s u e o f whether c l a i m a n t ' s mid-upper back c o n d i t i o n i s 
r e l a t e d t o t h e September 3, 1987 compensable i n j u r y . 

The b u r den o f p r o o f i s on c l a i m a n t t o show t h a t t h e September 3, 1987 low 
back i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f t h e mid-upper back c o n d i t i o n . 
Hutchenson v. Weyerhaeuser, 288 Or 5 1 , 56 ( 1 9 7 9 ) ; James v. Kemper I n s . Co., 81 
Or App 80, 81 ( 1 9 8 6 ) . The c a u s a l c o n n e c t i o n between t h e September 1987 low back 
i n j u r y and t h e mid-upper back c o n d i t i o n i s a complex m e d i c a l q u e s t i o n t h a t r e 
q u i r e s e x p e r t m e d i c a l e v i d e n c e . W h i l e c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e 
r e s o l u t i o n o f t h i s i s s u e p r i m a r i l y t u r n s on m e d i c a l e v i d e n c e . U r i s v. Compensa
t i o n Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 
76 Or 1105, 109 ( 1 9 8 5 ) . 

I n o u r de novo r e v i e w o f t h e m e d i c a l e v i d e n c e , we f i n d t h a t c l a i m a n t ' s 
mid-upper back c o n d i t i o n i s n o t r e l a t e d t o t h e September 3, 1987 i n c i d e n t . 

I n A p r i l 1988 c l a i m a n t was i n v o l v e d i n a motor v e h i c l e a c c i d e n t . (Ex. 15, 
T r . 4 9 ) . The c a r i n w h i c h c l a i m a n t was a passenger was r e a r ended. C l a i m a n t 
e x p e r i e n c e d neck and l e f t s h o u l d e r p a i n f o l l o w i n g t h e a c c i d e n t . 

Dr. Hagen, c h i r o p r a c t o r , r e p o r t e d on September 9, 1987 t h a t c l a i m a n t 
e x p e r i e n c e d upper back soreness. (Ex. 4 ) . He d i d n o t i n d i c a t e t h a t t h e s e 
symptoms were r e l a t e d t o t h e September 3, 1987 i n c i d e n t . C o n s e q u e n t l y , we do 
n o t f i n d h i s o p i n i o n p e r s u a s i v e . 

Dr. B o z a r t h , c h i r o p r a c t o r , f i r s t examined c l a i m a n t a p p r o x i m a t e l y a y e a r 
and a h a l f a f t e r t h e September 1987 i n c i d e n t . She acknowledged t h a t c l a i m a n t 
had e x p e r i e n c e d back p a i n p r i o r t o t h e September 3, 1987 i n c i d e n t . B o z a r t h 
l i n k e d c l a i m a n t ' s mid-upper back p a i n t o t h e September 3, 1987 i n c i d e n t . How
e v e r , h e r o p i n i o n d i d n o t p r o v i d e a n a l y s i s as t o t h e c a u s a l c o n n e c t i o n between 
t h e September 1987 i n c i d e n t and t h e mid-upper back p a i n . Nor does Dr. B o z a r t h 
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i n d i c a t e knowledge o f c l a i m a n t ' s A p r i l 1988 motor v e h i c l e a c c i d e n t and r e s u l t i n g 
neck and l e f t s h o u l d e r p a i n . 

I n e v a l u a t i n g m e d i c a l o p i n i o n s , we g i v e w e i g h t t o t h o s e t h a t a r e w e l l r e a 
soned and based on complete i n f o r m a t i o n . Dr. B o z a r t h ' s o p i n i o n does n o t i n d i 
c a t e any knowledge o f c l a i m a n t ' s motor v e h i c l e a c c i d e n t . Inasmuch as we f i n d 
t h a t Dr. B o z a r t h ' s o p i n i o n r e g a r d i n g c a u s a t i o n i s based on an i n a c c u r a t e m e d i c a l 
h i s t o r y , we d e c l i n e t o r e l y on her o p i n i o n . M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 
28 Or App 473, 476 ( 1 9 7 7 ) . 

The r e c o r d c o n t a i n s no p e r s u a s i v e evidence showing a m a t e r i a l c a u s a l r e l a 
t i o n s h i p between c l a i m a n t ' s September 1987 i n c i d e n t and t h e mid-upper back con
d i t i o n . Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has n o t met h i s b u r 
den o f p r o v i n g t h a t t h e September 3, 1987 i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g 
cause o f t h e mid-upper back c o n d i t i o n . Hutchenson v. Weyerhaeuser, s u p r a . 
T h e r e f o r e , we do n o t i n c l u d e t h i s c o n d i t i o n i n t h e r a t i n g o f c l a i m a n t ' s unsched
u l e d permanent p a r t i a l d i s a b i l i t y . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The Referee f o u n d t h a t c l a i m a n t had n o t e x p e r i e n c e d low back permanent 
i m p a i r m e n t caused by t h e September 3, 1987 compensable i n j u r y . We agree. 

I n t h i s case, t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, f o r m e r OAR 
436-35-001 e t seq, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l 
i t y . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f unsched
u l e d permanent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35-270(1). Former OAR 436-
35-280(1) p r o v i d e s , "...There s h a l l be no unscheduled d i s a b i l i t y i f t h e i n j u r y 
d i d n o t r e s u l t i n i m p a i r m e n t . " 

The o p i n i o n s o f Drs. Hagen, Parsons and B o z a r t h do n o t p r o v e t h a t c l a i m a n t 
e x p e r i e n c e d permanent imp a i r m e n t . 

Dr. Hagen f i r s t t r e a t e d c l a i m a n t f o r l u m b o s a c r a l i n j u r i e s s u f f e r e d i n 
1981. Hagen d i d n o t o f f e r an o p i n i o n on permanent i m p a i r m e n t d e r i v e d f r o m t h e 
September 3, 1987 a c c i d e n t . (Ex. 4 ) . Consequently, we do n o t f i n d h i s o p i n i o n 
p e r s u a s i v e . 

Dr. Parsons, n e u r o l o g i s t , a l s o t r e a t e d c l a i m a n t f o r back p a i n p r i o r t o t h e 
September 1987 i n j u r y . (Ex. 5 ) . He r e l e a s e d c l a i m a n t t o r e g u l a r d u t y on Decem
b e r 8, 1987. Parsons concluded t h a t c l a i m a n t ' s impairment was u n d e t e r m i n e d . 
Parsons d i d n o t i n d i c a t e what body p a r t was i m p a i r e d , o r whether t h e i m p a i r m e n t 
was r e l a t e d t o t h e September 1987 i n j u r y . A c c o r d i n g l y , we do n o t f i n d h i s o p i n 
i o n p e r s u a s i v e . 

Only Dr. B o z a r t h o p i n e d t h a t c l a i m a n t e x p e r i e n c e d permanent i m p a i r m e n t . 
(Ex. 1 8 ) . However, her o p i n i o n d i d not e x p l a i n why c l a i m a n t ' s back symptoms 
r o s e t o t h e l e v e l o f permanent impairment. B o z a r t h ' s range o f m o t i o n f i n d i n g s 
were r e l a t e d t o c l a i m a n t ' s c e r v i c a l range o f m o t i o n . (Ex. 1 8 - 2 ) . We have 
a l r e a d y d e t e r m i n e d t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n i s n o t compensable. Under 
t h e c i r c u m s t a n c e s , we do n o t f i n d Dr. B o z a r t h ' s o p i n i o n p e r s u a s i v e . 

Under t h e s e c i r c u m s t a n c e s , c l a i m a n t has f a i l e d t o meet h i s burden o f show
i n g t h a t he e x p e r i e n c e d compensable low back impairment r e l a t e d t o t h e September 
3, 1987 i n c i d e n t . We conclude t h a t c l a i m a n t was n o t e n t i t l e d t o an award o f un
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 



2438 D a n i e l Mohoff, 42 Van N a t t a 2435 (1990) 

Assessed A t t o r n e y Fee f o r P r e v a i l i n g on "De f a c t o " D e n i a l 

The R e f e r e e awarded c l a i m a n t an assessed a t t o r n e y f e e f o r p r e v a i l i n g on a 
"de f a c t o " d e n i a l . We d i s a g r e e . ORS 656.386(1) p r o v i d e s f o r an assessed f e e 
where c l a i m a n t f i n a l l y p r e v a i l s i n a h e a r i n g b e f o r e a R e f e r e e . Inasmuch as we 
have c o n c l u d e d t h a t c l a i m a n t ' s compensable low back i n j u r y d i d n o t m a t e r i a l l y 
c o n t r i b u t e t o c l a i m a n t ' s mid-upper back c o n d i t i o n , we f i n d no b a s i s f o r a w a r d i n g 
an assessed a t t o r n e y f e e t o c l a i m a n t f o r p r e v a i l i n g on a d e n i e d c l a i m . 

Assessed p e n a l t y r e l a t e d a t t o r n e y f e e 

The R e f e r e e i n h i s "Conclusions and O p i n i o n s " p o r t i o n o f h i s o r d e r a l s o 
i n d i c a t e d t h a t c l a i m a n t was e n t i t l e d t o an assessed p e n a l t y - r e l a t e d a t t o r n e y f e e 
f o r an a l l e g e d u n r e a s o n a b l e d e n i a l . We d i s a g r e e . 

A w r i t t e n r e q u e s t f o r compensation from a s u b j e c t w o r k e r o r someone on t h e 
w o r k e r ' s b e h a l f , o r any compensable i n j u r y o f which a s u b j e c t employer has 
n o t i c e o r knowledge, i s a c l a i m . ORS 656.005(6). On September 14, 1987, t h e 
i n s u r e r r e c e i v e d an 827 F i r s t M e d i c a l Report form which gave n o t i c e o f 
c l a i m a n t ' s mid-upper back c o n d i t i o n . We f i n d t h e 827 was s u f f i c i e n t n o t i c e o f a 
c l a i m . 

The i n s u r e r had 60 days i n which t o accept o r deny t h e mid-upper back con
d i t i o n . ORS 6 5 6 . 2 6 2 ( 6 ) . The i n s u r e r n e i t h e r accepted nor d e n i e d t h e c o n d i t i o n , 
u n t i l t h e t i m e o f h e a r i n g on March 14, 1989. At t h a t t i m e t h e i n s u r e r o r a l l y 
d e n i e d r e s p o n s i b i l i t y f o r t h e mid-upper back c o n d i t i o n . T h i s was more t h a n 60 
days a f t e r t h e i n s u r e r f i r s t had n o t i c e o f t h e c l a i m . A c c o r d i n g l y , we f u r t h e r 
f i n d t h a t t h e i n s u r e r u n r e a s o n a b l y d e l a y e d a c c e p t i n g o r d e n y i n g c l a i m a n t ' s m i d -
upper back c l a i m . 

However, d e s p i t e t h e f a c t t h a t t h e i n s u r e r ' s conduct was u n r e a s o n a b l e , we 
f i n d no "amounts t h e n due" on which t o base a p e n a l t y f o r f a i l i n g t o t i m e l y 
a c c e p t o r deny c l a i m a n t ' s upper back c o n d i t i o n . We have fou n d t h a t t h i s c o n d i 
t i o n was n o t r e l a t e d t o t h e compensable low back i n j u r y . A c c o r d i n g l y , t h e r e i s 
no b a s i s f o r a p e n a l t y . See ORS 656.262(10). 

However, a p e n a l t y r e l a t e d a t t o r n e y f e e can be awarded i n absence o f a 
p e n a l t y i f an i n s u r e r ' s a c t i o n c o n s t i t u t e d an u n reasonable r e s i s t a n c e t o t h e 
payment o f compensation. See ORS 656.262(10); ORS 6 5 6 . 3 8 2 ( 1 ) ; E l l i s v. M c C a l l 
I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) . I n t h i s case, we have co n c l u d e d c l a i m a n t ' s mid-
upper back c l a i m i s n o t compensable. Consequently, t h e d e l a y i n a c c e p t i n g o r 
d e n y i n g t h e c l a i m was n o t an unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n . See L l o y d L. C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . C l a i m a n t i s n o t e n t i t l e d 
t o an assessed a t t o r n e y f e e . 

P e n a l t i e s and A t t o r n e y Fees f o r Unreasonable Delay o f Temporary D i s a b i l i t y . 

We adopt t h e Referee's r e a s o n i n g a s s o c i a t e d w i t h t h i s i s s u e . 

Inasmuch as p e n a l t i e s and a t t o r n e y fees are n o t compensation f o r purposes 
o f ORS 6 5 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s u c c e s s f u l l y 
d e f e n d i n g t h e R e f e r e e ' s award on r e v i e w . Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; 
Dotson v. Bohemia, I n c . , 80 Or App 233 (1986). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 12, 1989, as amended A p r i l 26, 1989, i s 
r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n which awarded c l a i m a n t ' s 
c o u n s e l a $2,150 a t t o r n e y f e e f o r p r e v a i l i n g on t h e "de f a c t o " d e n i a l i s s u e i s 
r e v e r s e d . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
WOODIE R. STRIPLIN, Claimant 

WCB Case No. 89-04290 
ORDER ON REVIEW ' 

Emmons, e t a l . , C l aimant A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r t h a t up
h e l d t h e i n s u r e r ' s d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r h i s c u r r e n t low back 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t a p r i o r Board o r d e r (Woodie R_̂  S t r i p l i n , 
40 Van N a t t a 1301 ( 1 9 8 8 ) , a f f ' d E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or App 353 
(1 9 8 9 ) ) s t a t e d t h a t c l a i m a n t ' s c u r r e n t need f o r c h i r o p r a c t i c s e r v i c e s was r e 
l a t e d s o l e l y t o h i s p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n . Because c l a i m a n t ' s con
d i t i o n had n o t changed s i n c e t h e e a r l i e r h e a r i n g , t h e R e f e r e e c o n c l u d e d t h a t t h e 
Board's o r d e r p r e c l u d e d him from f i n d i n g t h a t t h e need f o r m e d i c a l s e r v i c e s was 
due t o t h e compensable 1984. i n j u r y . We d i s a g r e e . 

C l a i m a n t argues t h a t Referee Johnson was n o t bound by t h e o r d e r be
cause t h e Board o n l y a f f i r m e d t h e p r i o r Referee on p r o c e d u r a l grounds. I n t h e 
f i r s t p a r a g r a p h o f t h e o r d e r , t h e Board s t a t e d t h a t , because t h e d e n i a l was p r o 
c e d u r a l l y i m p r o p e r , "we do n o t reach t h e m e r i t s o f t h e c l a i m . " C l a i m a n t con
t e n d s t h a t , because t h e Board's f i n d i n g o f f a c t t h a t t h e t r e a t m e n t was n o t r e 
l a t e d t o t h e i n j u r y was n o t e s s e n t i a l t o t h e f i n a l judgment, t h e d e c i s i o n on 
t h a t d e t e r m i n a t i v e f a c t s h o u l d n o t be c o n c l u s i v e i n a l a t e r a c t i o n . See 
N o r t h Clackamas School D i s t . v. White, 305 Or 468 ( 1 9 8 8 ) . 

We agree w i t h c l a i m a n t ' s argument t h a t t h e Board's p r i o r o r d e r was n o t 
based upon t h e m e r i t s o f t h e case. Because t h e o r d e r was p r e d i c a t e d upon p r o c e 
d u r a l g r o unds, we do n o t f i n d t h a t c l a i m a n t i s bound by t h e language i n t h e 
o r d e r w h i c h f o u n d t h a t h i s need f o r m e d i c a l s e r v i c e s was n o t due t o h i s compens
a b l e i n j u r y . A c c o r d i n g l y , we address c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m on t h e 
m e r i t s . 

The Referee found t h a t t h e o n l y m e d i c a l o p i n i o n t h a t s u p p o r t e d 
c l a i m a n t ' s need f o r c h i r o p r a c t i c t r e a t m e n t was p r o v i d e d by Dr. L l e w e l l y n , t h e 
t r e a t i n g c h i r o p r a c t o r . The Referee concluded t h a t Dr. L l e w e l l y n ' s o p i n i o n was 
n o t p e r s u a s i v e . We agree. 

From June 1985 up u n t i l t h e t i m e o f h e a r i n g , Dr. L l e w e l l y n has c o n t i n 
ued t o m a i n t a i n t h a t c l a i m a n t ' s t r e a t m e n t i s r e l a t e d t o t h e compensable i n j u r y 
and i s r e a s o n a b l e and necessary. Dr. L l e w e l l y n has a l s o o p i n e d t h a t c l a i m a n t 
c o n t i n u e s t o improve and t h a t he responds w e l l t o t r e a t m e n t . 

I n May 1985, Dr. Pe t e r s o n , c h i r o p r a c t o r , examined c l a i m a n t and d i a g 
nosed a lumbar s t r a i n and moderate d e g e n e r a t i v e d i s c d i s e a s e a t L5-S1. Dr. 
P e t e r s o n o p i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and he c o n c l u d e d t h a t 
f r e q u e n t c h i r o p r a c t i c c a r e would n o t hasten h i s r e c o v e r y . I n A p r i l 1986, 
Dr. P e t e r s o n r e p o r t e d t h a t t h e c h i r o p r a c t i c t r e a t m e n t p r o v i d e d t o c l a i m a n t by 
Dr. L l e w e l l y n was e x c e s s i v e . 
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I n May 1986, t h e Independent C h i r o p r a c t i c C o n s u l t a n t s a l s o d i a g n o s e d 
lumbar s t r a i n and moderate d e g e n e r a t i v e d i s c d i s e a s e . The C o n s u l t a n t s f o u n d no 
im p a i r m e n t due t o c l a i m a n t ' s 1984 i n j u r y and t h e y co n c l u d e d t h a t f u r t h e r c a r e o r 
t r e a t m e n t was n o t necessary. 

I n August 1987, Dr. Pete r s o n r e p o r t e d t h a t he foun d no change i n 
c l a i m a n t ' s d i s c space from e a r l i e r f i l m s . Dr. Pe t e r s o n c o n c l u d e d t h a t t h e 
i n j u r y o f 1984 and a g g r a v a t i o n o f 1985 had not worsened c l a i m a n t ' s c o n d i t i o n . 
Dr. P e t e r s o n f o u n d no permanent impairment from c l a i m a n t ' s i n d u s t r i a l i n j u r y . 

I n September 1987, Dr. Pete r s o n r e p o r t e d t h a t c h i r o p r a c t i c c a r e s h o u l d 
have been d i s c o n t i n u e d . Dr. Pe t e r s o n o p i n e d t h a t c l a i m a n t ' s p r e s e n t c o n d i t i o n 
was due t o d e g e n e r a t i v e j o i n t d i s e a s e a t t r i b u t a b l e t o poor muscle t o n e and 
a g i n g . I n November 1987, t h e Independent C h i r o p r a c t i c C o n s u l t a n t s c o n c u r r e d 
w i t h Dr. P e t e r s o n ' s r e p o r t s . 

I n March 1988, Dr. Raaf, M.D., rev i e w e d c l a i m a n t ' s p a s t m e d i c a l 
r e c o r d s and o p i n e d t h a t h i s c o n d i t i o n was due t o a r t h r i t i s and d e g e n e r a t i v e d i s c 
d i s e a s e w h i c h p r e e x i s t e d t h e 1984 i n d u s t r i a l i n j u r y . Dr. Raaf r e p o r t e d t h a t 
c l a i m a n t ' s i n j u r y and e x a c e r b a t i o n s t e m p o r a r i l y i n c r e a s e d h i s symptoms b u t d i d 
n o t i n c r e a s e t h e p a t h o l o g y due t o t h e a r t h r i t i s and d i s c d i s e a s e . Dr. Raaf a l s o 
o p i n e d t h a t c o n t i n u e d c h i r o p r a c t i c c a r e was not r e a s o n a b l e o r ne c e s s a r y . 

I n March 1988, t h e O r t h o p a e d i c C o n s u l t a n t s diagnosed p r e e x i s t i n g 
l u m b o s a c r a l s t r a i n and p r e e x i s t i n g m i n i m a l t o m i l d d e g e n e r a t i v e j o i n t d i s e a s e o f 
t h e l o w e r back. The C o n s u l t a n t s o p i n e d t h a t c l a i m a n t ' s low back c o n d i t i o n was 
p r o b a b l y s t a b l e , a l t h o u g h i t c o u l d c o n t i n u e t o b o t h e r him i n t h e f u t u r e . The 
C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t a p p a r e n t l y o b t a i n e d some r e l i e f f r o m h i s p r e 
s e n t p a l l i a t i v e t h e r a p y . 

We c o n c l u d e t h a t t h e w e i g h t o f t h e m e d i c a l e v i d e n c e shows t h a t 
c l a i m a n t ' s c u r r e n t c o n d i t i o n i s n o t r e l a t e d t o h i s compensable 1984 i n j u r y . 
A c c o r d i n g l y , we f i n d c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s a r e n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 8, 1989 i s a f f i r m e d . 

October" 26, 1990 C i t e as 42 Van N a t t a 2440 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BENJAMIN B. BRACKIN, Claimant 

WCB Case No. 89-00837 
ORDER ON REVIEW 

Bl a c k , e t a l . , C l aimant A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m on t h e b a s i s t h a t t h e c l a i m 
was b a r r e d because o f u n t i m e l y f i l i n g . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f 
t h e c l a i m and c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 
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ULTIMATE FINDINGS OF FACT 
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The employer had knowledge o f c l a i m a n t ' s i n j u r y and i t s r e l a t i o n s h i p t o 
h i s work a c t i v i t i e s on t h e d a t e t h a t i t o c c u r r e d . 

The June 1986 l i f t i n g i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s low back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s low back i n j u r y c l a i m was b a r r e d by 
c l a i m a n t ' s f a i l u r e t o g i v e t h e employer w r i t t e n n o t i c e w i t h i n 30 days o f t h e 
a c c i d e n t and t h a t h i s u n t i m e l i n e s s was n o t excused under ORS 656.265. We d i s 
a g r e e . 

ORS 656.265(1) r e q u i r e s t h a t n o t i c e o f an a c c i d e n t r e s u l t i n g . i n an i n j u r y 
be g i v e n t o t h e employer w i t h i n 30 days. ORS 656.265 ( 4 ) ( a ) p r o v i d e s t h a t f a i l 
u r e t o g i v e such n o t i c e b a r s a c l a i m u n l e s s " [ t ] h e employer had knowledge o f t h e 
i n j u r y o r d e a t h , o r t h e i n s u r e r o r s e l f - i n s u r e d employer has n o t been p r e j u d i c e d 
by f a i l u r e t o r e c e i v e t h e n o t i c e [ . ] " The knowledge o f t h e i n j u r y "must be s u f 
f i c i e n t r e a s o n a b l y t o meet t h e purposes o f prompt n o t i c e o f an i n d u s t r i a l a c c i 
d e n t o r i n j u r y " and " s h o u l d i n c l u d e enough f a c t s as t o l e a d a r e a s o n a b l e em
p l o y e r t o c o n c l u d e t h a t w o r k e r s ' compensation l i a b i l i t y i s a p o s s i b i l i t y and 
t h a t f u r t h e r i n v e s t i g a t i o n i s a p p r o p r i a t e . " Argonaut I n s . Co. v. Mock, 95 Or 
App 1, 5 ( 1 9 8 9 ) . 

Here, c l a i m a n t t o l d h i s boss about t h e l i f t i n g i n c i d e n t a t work and asked 
f o r t h e "papers" t o f i l l o u t a c l a i m . The knowledge o f a p e r s o n i n a s u p e r v i 
s o r y c a p a c i t y can be imputed t o t h e employer. C o l v i n v. I n d u s t r i a l I n d e m n i t y , 
301 Or 743 ( 1 9 8 6 ) . W h i l e c l a i m a n t d i d n o t f i l l o u t t h o s e papers o r i m m e d i a t e l y 
seek m e d i c a l t r e a t m e n t , he d i d n o t i f y t h e employer o f a p o s s i b l e work r e l a t e d 
i n j u r y . G iven t h o s e f a c t s , we conclude t h a t a r e a s o n a b l e employer would b e l i e v e 
t h a t w o r k e r s ' compensation l i a b i l i t y was a p o s s i b i l i t y . 

We c o n c l u d e t h a t c l a i m a n t has proved t h a t h i s employer had s u f f i c i e n t 
knowledge o f t h e i n j u r y t o excuse h i s u n t i m e l y n o t i c e Because we c o n c l u d e t h a t 
t h e employer had t h e r e q u i s i t e knowledge, we need n o t address t h e q u e s t i o n o f 
p r e j u d i c e . Argonaut I n s . Co. v. Mock, supra. 

The R eferee a l s o found t h a t , i f c l a i m a n t ' s c l a i m was n o t b a r r e d because o f 
u n t i m e l y f i l i n g , h i s c l a i m was compensable. We h o l d t h a t h i s c l a i m i s n o t 
b a r r e d and adopt t h e c o n c l u s i o n s and reasons r e g a r d i n g c o m p e n s a b i l i t y as s e t 
f o r t h i n t h e Referee's o r d e r . 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e 
f o r s e r v i c e s r e n d e r e d a t h e a r i n g and on Board r e v i e w f o r u l t i m a t e l y p r e v a i l i n g 
on t h e i s s u e o f c o m p e n s a b i l i t y . See ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c 
t o r s s e t f o r t h i n OAR 438-15-010(4), and a p p l y i n g them t o t h i s case, we f i n d 
t h a t $2,000 i s a r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s e f f o r t s . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case, t h e c o m p l e x i t y o f t h e i s s u e p r e s e n t e d , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d August 17, 1989, as r e c o n s i d e r e d October 16, 
1989, i s r e v e r s e d . The i n s u r e r ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded 
t o t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a $2,000 assessed a t t o r n e y f e e , p a y a b l e 
by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
MIKE RICE, Claimant 
WCB Case No. 89-04305 

ORDER ON REVIEW (REMANDING) 
Davi d Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r w h i c h 
d i s m i s s e d h i s h e a r i n g r e q u e s t because c l a i m a n t f a i l e d t o appear a t h e a r i n g . 
C l a i m a n t seeks t o have t h e d i s m i s s a l s e t a s i d e , and an o r d e r remanding t h e case 
t o t h e H e a r i n g s D i v i s i o n f o r a h e a r i n g by t e l e p h o n e . On r e v i e w , t h e i s s u e i s 
d i s m i s s a l . We remand. 

FINDINGS OF FACT 

C l a i m a n t r e q u e s t e d a h e a r i n g on a d e n i a l o f an a g g r a v a t i o n o f h i s low 
back i n j u r y . The h e a r i n g was s e t f o r June 2, 1989. 

C l a i m a n t f a i l e d t o appear f o r t h e h e a r i n g , a s s e r t i n g t h a t he c o u l d n o t 
a f f o r d t o t r a v e l t o Oregon from Nevada, and r e q u e s t e d a h e a r i n g by t e l e p h o n e . 
C l a i m a n t was r e p r e s e n t e d a t h e a r i n g by h i s a t t o r n e y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e e n t e r e d a d i s m i s s a l o r d e r and a subsequent o r d e r d e n y i n g 
r e c o n s i d e r a t i o n , r e a s o n i n g t h a t c l a i m a n t f a i l e d t o appear a t t h e June 2, 1989 
h e a r i n g , and t h a t c l a i m a n t ' s p e r s o n a l appearance was necessary i n o r d e r t o p r o p 
e r l y and f u l l y e v a l u a t e t h e t e s t i m o n y . We r e v e r s e and remand. 

The R e f e r e e r e l i e d on former OAR 438-06-071 wh i c h a u t h o r i z e s a Re f e r e e 
t o d i s m i s s a r e q u e s t f o r h e a r i n g f o r " f a i l u r e o f a p a r t y , o r t h e p a r t i e s ' r e p r e 
s e n t a t i v e t o appear a t t h e t i m e and p l a c e scheduled f o r a h e a r i n g . " C l a i m a n t 
p e r s o n a l l y f a i l e d t o appear. However, c l a i m a n t d i d appear by c o u n s e l . I n 
W i l l i a m s v. SAIF, 99 Or App 367 (198 9 ) , t h e Court o f Appeals h e l d t h a t f o r m e r 
OAR 438-06-071 does n o t p r o v i d e a u t h o r i t y f o r d i s m i s s a l f o r f a i l u r e o f a 
c l a i m a n t t o appear a t h e a r i n g i f c l a i m a n t ' s a t t o r n e y appears on h i s b e h a l f . On 
r e v i e w , t h e Supreme Co u r t r e v e r s e d and remanded. 310 Or 320 (September 20, 
1990). The C o u r t c o n c l u d e d t h a t t h e Referee and t h e Board had r e l i e d on f o r m e r 
OAR 438-06-085, r a t h e r t h a n f o r m e r OAR 438-06-071, i n d i s m i s s i n g c l a i m a n t ' s 
h e a r i n g r e q u e s t . The Cou r t a f f i r m a t i v e l y noted t h a t i t e x p r e s s e d no o p i n i o n r e 
g a r d i n g t h e C o u r t o f Appeals' i n t e r p r e t a t i o n o f former OAR 438-06-071. Conse
q u e n t l y , t h e C o u r t o f Appeals' d i s c u s s i o n o f former OAR 438-06-071 was d i c t a . 

N e v e r t h e l e s s , we a r e persuaded t h a t t h e C o u r t o f Appeals' d i c t a i n 
W i l l i a m s v. SAIF, s u p r a , r e g a r d i n g t h e a p p l i c a t i o n o f fo r m e r OAR 438-06-071 i s 
c o r r e c t and we c o n t i n u e t o a p p l y t h a t i n t e r p r e t a t i o n t o cases i n v o l v i n g t h e 
r u l e . Jose A r i s q u e t a - M a r t i n e z , 42 Van N a t t a 2072 (September 27, 1990). A c c o r d 
i n g l y , we f i n d t h e Referee was w i t h o u t a u t h o r i t y t o d i s m i s s . 

C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f t h e Referee's d i s m i s s a l , con
t e n d i n g t h a t he c o u l d n o t a f f o r d t o t r a v e l from Nevada t o Oregon f o r t h e h e a r 
i n g , and r e q u e s t i n g t h a t h i s t e s t i m o n y be t a k e n by t e l e p h o n e . Former OAR 438-
07-022, i n e f f e c t a t t h e t i m e o f h e a r i n g , p r o v i d e s t h a t a l a y w i t n e s s must 
t e s t i f y by p e r s o n a l appearance u n l e s s unable t o a t t e n d t h e h e a r i n g due t o 
e x t r a o r d i n a r y c i r c u m s t a n c e s beyond t h e o f f e r i n g p a r t y ' s c o n t r o l and e i t h e r ; 1) 
a l l p a r t i e s and t h e r e f e r e e agree o r 2) t h e r e f e r e e f i n d s t h a t t h e w i t n e s s ' t e s 
t i m o n y s h o u l d be t a k e n by o t h e r t h a n p e r s o n a l appearance. Under t h a t r u l e , a 
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d e t e r m i n a t i o n must f i r s t be made as t o whether a w i t n e s s i s u n a b l e t o a t t e n d t h e 
h e a r i n g due t o e x t r a o r d i n a r y c i r c u m s t a n c e s beyond t h e c o n t r o l o f t h e p a r t y 
o f f e r i n g t h e t e s t i m o n y . Such a f i n d i n g has not been made. 

We remand t h i s m a t t e r t o t h e Referee f o r a h e a r i n g and a d e t e r m i n a t i o n 
o f w h e t h e r c l a i m a n t demonstrated e x t r a o r d i n a r y c i r c u m s t a n c e s and e i t h e r o f t h e 
o t h e r r e q u i s i t e s w h i c h would a l l o w t a k i n g t e s t i m o n y by t e l e p h o n e . A t h e a r i n g 
t h e r e f e r e e s h a l l d e t e r m i n e .what o t h e r evidence may be r e c e i v e d . However, 
absent a showing o f grounds s u f f i c i e n t f o r postponement o f t h e o r i g i n a l h e a r i n g , 
no e x h i b i t s s h a l l be r e c e i v e d which were n o t s u b m i t t e d i n c o n n e c t i o n w i t h t h e 
p r i o r h e a r i n g , nor s h a l l any w i t n e s s , i n c l u d i n g c l a i m a n t , be p e r m i t t e d t o t e s 
t i f y who was n o t a v a i l a b l e t o and p l a n n i n g on t e s t i f y i n g a t t h e p r i o r h e a r i n g o r 
under subpoena t o t e s t i f y a t t h a t h e a r i n g . 

ORDER 

The Referee's Order o f D i s m i s s a l d a t e d June 12, 1989, as r e c o n s i d e r e d 
on August 4, 1989, i s va c a t e d and t h e case i s remanded t o t h e R e f e r e e f o r 
f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

O c t o b e r 26, 1990 C i t e as 42 Van N a t t a 2443 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BRENDA M. WINSHIP, Claimant 

WCB Case No. 88-11672 
ORDER ON REVIEW 

M i n t u r n , e t a l . , C l a i m a n t A t t o r n e y s 
Lane P o w e l l , e t a l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee N i c h o l s ' o r d e r t h a t : (1) s e t a s i d e 
i t s J u l y 1, 1988 p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t " n e u r o p a t h i c - m y o p a t h i c 
p r o c e s s o f t h e c e r v i c a l r e g i o n and upper e x t r e m i t i e s " c o n d i t i o n ; ( 2 ) s e t a s i d e 
i t s August 22, 1988 p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t " t h o r a c i c o u t l e t syn
drome" c o n d i t i o n ; and (3) assessed p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an 
a l l e g e d u n r e a s o n a b l e J u l y 1, 1988 p a r t i a l d e n i a l . C l a i m a n t i n h e r b r i e f , c r o s s -
r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h d e c l i n e d t o assess 
p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an a l l e g e d u n r e a s o n a b l e August 22, 1988 
p a r t i a l d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n : 

On September 30, 1987, c l a i m a n t f i l e d a c l a i m . The 801 c l a i m f o r m l i s t e d 
J u l y 24, 1987 as t h e d a t e o f i n j u r y / o n s e t o f d i s e a s e . The n a t u r e o f t h e 
i n j u r y / d i s e a s e i n d i c a t e d " s t r a i n , " and t h e l o c a t i o n r e f e r r e d t o "hands, s h o u l 
d e r s , arms, and neck," b o t h r i g h t and l e f t . A d d i t i o n a l l y , i n t h e comments 
s e c t i o n o f t h e 801, c l a i m a n t s t a t e d : 
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"Pain s t a r t e d 2 months ago, have l o s t about 2 o r 3 days 
o f work f r o m t h i s p a i n i n hands, arms, s h o u l d e r s and 
neck. I t s t a r t s o u t slow and by f r i d a y a f t e r 30 t o 40 
hours o f sewing t h e y (body p a r t s ) f e e l s t r a i n e d . I can 
n o t p i c k up o r h o l d v e r y much w e i g h t a t a l l . I f e e l 
i t ' s p r o g r e s s i n g as each day I p u l l t h i s m a t e r i a l 
around." 

The c l a i m was d e f e r r e d on t h e f a c e o f t h e 801. 

C l a i m a n t has n o t been a b l e t o work due t o her p a i n symptoms s i n c e October 
1987. 

On November 2, 1987, t h e i n s u r e r i s s u e d a " N o t i c e o f C l a i m Acceptance" 
f o r m a l l y a c c e p t i n g " c e r v i c a l (neck) i n j u r y . " 

On J u l y 1, 1988, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l . The p a r t i a l d e n i a l 
a c c e p t e d " c e r v i c a l s t r a i n " and d e n i e d c l a i m a n t ' s " n e u r o p a t h i c - m y o p a t h i c p r o c e s s 
o f t h e c e r v i c a l r e g i o n and upper e x t r e m i t i e s . " 

On August 22, 1988, t h e i n s u r e r i s s u e d a second p a r t i a l d e n i a l . T h i s 
p a r t i a l d e n i a l a c c e p t e d " c e r v i c a l s t r a i n i n j u r i e s " and d e n i e d c l a i m a n t ' s 
" t h o r a c i c o u t l e t syndrome." 

C l a i m a n t was a c r e d i b l e w i t n e s s . 

ULTIMATE FINDINGS OF FACT 

We r e j e c t t h e Referee's " U l t i m a t e F i n d i n g s o f F a c t " and make o u r own. 

The compensable 1987 c e r v i c a l c l a i m was t h e major c o n t r i b u t i n g cause o f 
c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e f e r e e f o u n d t h a t Georgia P a c i f i c v. Piwowar, 305 Or 494 (1988) p r e 
c l u d e d t h e i n s u r e r f r o m a t t e m p t i n g t o deny c l a i m a n t ' s " n e u r o p a t h i c and my o p a t h i c 
p r o c e s s o f t h e c e r v i c a l and upper e x t r e m i t i e s " as t h e u n d e r l y i n g d i s e a s e o f 
c l a i m a n t ' s a c c e p t e d c e r v i c a l c l a i m . Thus, she concluded t h a t t h e J u l y 1, 1988 
p a r t i a l d e n i a l was an i m p e r m i s s i b l e back up d e n i a l . The Referee a l s o f o u n d t h a t 
t h e August 22, 1988 p a r t i a l d e n i a l o f c l a i m a n t ' s t h o r a c i c o u t l e t syndrome was 
p r o c e d u r a l l y p r o p e r . P r o c e e d i n g t o t h e m e r i t s , she a n a l y z e d c l a i m a n t ' s t h o r a c i c 
o u t l e t syndrome c o n d i t i o n as an o c c u p a t i o n a l d i s e a s e , and fo u n d c l a i m a n t ' s con
d i t i o n compensable. 

We agree t h a t c l a i m a n t ' s c o n d i t i o n , whether d i a g n o s e d as a n e u r o p a t h i c and 
myo p a t h i c p r o c e s s o r , i n t h e a l t e r n a t i v e , as a t h o r a c i c o u t l e t syndrome i s com
p e n s a b l e . T h e r e f o r e , because we f i n d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n t o be 
compensable, we do n o t c o n s i d e r t h e p r o c e d u r a l v a l i d i t y o f t h e J u l y 1, 1988 o r 
August 22, 1988 p a r t i a l d e n i a l s . 

We p r o c e e d t o t h e m e r i t s . As an i n i t i a l m a t t e r , we must f i r s t c o n s i d e r 
w hether t o a n a l y z e c l a i m a n t ' s c l a i m as an o c c u p a t i o n a l d i s e a s e o r as an a c c i d e n 
t a l i n j u r y . We n o t e t h a t t h e i n s u r e r i n i t s n o t i c e o f acceptance, a c c e p t e d t h e 
c l a i m as a c e r v i c a l i n j u r y . However, we are n o t r e q u i r e d t o c o n s i d e r c l a i m a n t ' s 
a c c e p t e d c l a i m as an " i n j u r y " where t h e f a c t s i n d i c a t e i t s p r o p e r c l a s s i f i c a t i o n 
i s as an o c c u p a t i o n a l d i s e a s e . See ORS 656.804. 



Brenda M. W i n s h i p , 42 Van N a t t a 2443 (1990) 2445 

The two p r o n g t e s t f o r d i s t i n g u i s h i n g between an i n d u s t r i a l i n j u r y and 
o c c u p a t i o n a l d i s e a s e r e q u i r e s a d e t e r m i n a t i o n whether t h e c l a i m e d m e d i c a l c o n d i 
t i o n was unexpected o r exp e c t e d , and whether t h e onset was sudden o r g r a d u a l . 
V a l t i n s o n v. SAIF, 56 Or App 184 ( 1 9 8 2 ) ; O'Neal v. S i s t e r s o f P r o v i d e n c e , 22 Or 
App, 16 ( 1 9 7 5 ) ; P a t r i c k Horstman, 42 Van N a t t a 1288 ( 1 9 9 0 ) . 

Here, c l a i m a n t was employed as a seamstress o p e r a t i n g a power machine 
sewing t e n t s and s l e e p i n g bags. The j o b r e q u i r e d e x t e n s i v e r e p e t i t i v e movements 
i n v o l v i n g her hands, w r i s t s , arms, s h o u l d e r s , and c e r v i c a l a r e a . C l a i m a n t c r e d 
i b l y t e s t i f i e d t h a t her work as a seamstress caused her p a i n symptoms, and t h a t 
t h e s e symptoms developed over a l o n g p e r i o d o f t i m e . T y p i c a l l y , a t t h e end o f 
h e r t h i r t y t o f o r t y hour work week, her symptoms would be s e v e r e . F i n a l l y , i n 
O c t o b e r 1987, c l a i m a n t was no l o n g e r a b l e t o work due t o t h e c o n t i n u a l l y worsen
i n g symptoms. 

Thus, we c o n c l u d e t h a t c l a i m a n t ' s c o n d i t i o n i s n o t t h e r e s u l t o f a "sudden 
o n s e t " o f symptoms.- We n o t e t h e absence o f any r e p o r t e d trauma o c c u r r i n g over a 
" d i s c r e t e p e r i o d o f t i m e , " and f u r t h e r t h a t i n i t i a l r e p o r t i n g o f t h e c l a i m 
s t r o n g l y suggests an o c c u p a t i o n a l d i s e a s e . C l a i m a n t ' s c r e d i b l e t e s t i m o n y i s 
s u p p o r t e d by t h e m e d i c a l r e c o r d i n e s t a b l i s h i n g t h a t c l a i m a n t ' s c o n d i t i o n was 
g r a d u a l and p r o g r e s s i v e . Consequently, c l a i m a n t ' s J u l y 24, 1987 c e r v i c a l 
" c l a i m " does n o t s a t i s f y t h e "sudden i n o n s e t " r e q u i r e m e n t . A c c o r d i n g l y , her 
c l a i m s h o u l d be a n a l y z e d as an o c c u p a t i o n a l d i s e a s e r a t h e r t h a n an a c c i d e n t a l 
i n j u r y . 

Inasmuch as c l a i m a n t ' s l a s t exposure t o work a c t i v i t y t h a t c o u l d have con
t r i b u t e d t o her c o n d i t i o n o c c u r r e d p r i o r t o t h e January 1, 1988 l e g i s l a t i v e 
e nactment, p r i o r law a p p l i e s . T h e r e f o r e , i n o r d e r t o e s t a b l i s h t h a t t h e c u r r e n t 
c o n d i t i o n i s compensable, c l a i m a n t must prove by a preponderance o f t h e e v i d e n c e 
t h a t her work a c t i v i t i e s , when compared t o her nonwork exposure, were t h e major 
c o n t r i b u t i n g cause o f t h e onset o r worsening o f her c u r r e n t c o n d i t i o n . See f o r 
mer ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; Devereaux v. N o r t h P a c i f i c I n s . Co., 74 Or App 388 
(1985) . 

The m e d i c a l r e c o r d i n d i c a t e s t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n has n o t 
been d e f i n i t i v e l y diagnosed by e i t h e r her t r e a t i n g p h y s i c i a n s o r by independent 
m e d i c a l examiners. I n i t i a l l y , a d i a g n o s i s o f b i l a t e r a l c a r p a l t u n n e l syndrome 
was e n t e r t a i n e d . T h i s was f o l l o w e d by o t h e r p o t e n t i a l d i a g n o s e s i n c l u d i n g , b u t 
n o t l i m i t e d t o , c e r v i c a l r a d i c u l o p a t h y and n e u r o p a t h i c and m y o p a t h i c p r o c e s s , 
and t h o r a c i c o u t l e t syndrome. 

The l a c k o f a d e f i n i t i v e d i a g n o s i s does not per se d e f e a t t h e c l a i m . See 
T r i p p v. Ridge Runner Timber S e r v i c e s , 89 Or App 355 ( 1 9 8 8 ) . I t i s n o t a neces
s a r y p r e d i c a t e t o c o m p e n s a b i l i t y t h a t t h e m e d i c a l e x p e r t s know t h e e x a c t mecha
nism o f t h e d i s e a s e . Robinson v. SAIF, 78 Or App 581 ( 1 9 8 6 ) ; Candace M. 
G r i f f i n , 42 Van N a t t a 624 ( 1 9 9 0 ) . W i t h o u t a s p e c i f i c d i a g n o s i s , i t i s d i f f i c u l t 
t o be c e r t a i n t h a t c l a i m a n t ' s work i s t h e major c o n t r i b u t i n g cause o f her d i s 
a b i l i t y . C e r t a i n t y , however, i s not t h e degree o f p r o o f . r e q u i r e d ; preponderance 
o f t h e e v i d e n c e i s . I n t e r n a t i o n a l Paper Company v. T o l l e s f s o n , 86 Or App 706 
( 1 9 8 7 ) . I n any e v e n t , t h e c a u s a t i o n i s s u e , as opposed t o t h e q u e s t i o n o f d i a g 
n o s i s , must be r e s o l v e d . S t e w a r t E. Myers, 41 Van N a t t a 1985 ( 1 9 8 9 ) . F u r t h e r , 
t h i s i s s u e i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y as t o r e q u i r e e x p e r t m e d i c a l 
o p i n i o n . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

I n t h i s r e g a r d , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Eckman o p i n e s t h a t her 
work a c t i v i t i e s were r e l a t e d t o her c o n d i t i o n . I n c o n t r a s t , Dr. P o r t e r , an 
i n d e p e n d e n t m e d i c a l examiner, concluded t h a t c l a i m a n t ' s c o n d i t i o n i s b e s t de
s c r i b e d as a p a i n symptom complex w i t h unknown e t i o l o g y . I n w e i g h i n g t h e con
f l i c t i n g m e d i c a l o p i n i o n s , we n o t e t h a t Dr. Eckman's p o s i t i o n i s s u p p o r t e d by 
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t h e o p i n i o n s o f Dr. Anderson and Dr. G o l d s m i t h . T h e r e f o r e , we f i n d , as d i d t h e 
Re f e r e e , t h a t t h e o p i n i o n o f Dr. Eckman t o be b e t t e r reasoned and more p e r s u a 
s i v e . Inasmuch as Dr. Eckman a t t r i b u t e d c l a i m a n t ' s c u r r e n t c o n d i t i o n t o her 
work a c t i v i t i e s and n o t t o any nonwork cause, we f i n d t h a t t h e major c o n t r i b u t 
i n g cause o f her c o n d i t i o n i s her work a c t i v i t y . The c l a i m i s , t h e r e f o r e , com
p e n s a b l e . See Candace M. G r i f f i n , supra. 

P e n a l t i e s and r e l a t e d a t t o r n e y fees 

The R e f e r e e on p r o c e d u r a l grounds d e t e r m i n e d t h e i s s u a n c e o f t h e J u l y 1, 
1988 d e n i a l t o be u n r e a s o n a b l e , and assessed an a t t o r n e y f e e . A d d i t i o n a l l y , on 
ap p e a l c l a i m a n t argues p e n a l t i e s and r e l a t e d a t t o r n e y f e e s a r e w a r r a n t e d f o r an 
a l l e g e d u n r e a s o n a b l e August 22, 1988 p a r t i a l d e n i a l . We d i s a g r e e . 

I n l i g h t o f t h e f a c t t h a t a t t h e t i m e t h e i n s u r e r i s s u e d t h e d e n i a l s t h e r e 
was c o n s i d e r a b l e u n c e r t a i n t y among t h e me d i c a l e x p e r t s i n t h e d i a g n o s i s o f 
c l a i m a n t ' s c o n d i t i o n , we do n o t f i n d t h e conduct o f t h e i n s u r e r t o be un r e a s o n 
a b l e . 

C l a i m a n t a l s o contends t h e August 22, 1988 p a r t i a l d e n i a l was u n r e a s o n a b l e 
because t h e i n s u r e r f a i l e d t o accept o r deny t h e c l a i m w i t h i n t h e r e q u i r e d 60 
days. See f o r m e r ORS 656.262( 6 ) . W i t h r e g a r d t o t i m e l i n e s s , a t e n t a t i v e and 
s p e c u l a t i v e d i a g n o s i s o f t h o r a c i c o u t l e t syndrome was f i r s t made by Dr. Anderson 
i n November 1987, b u t d i s c o u n t e d a month l a t e r by Dr. Wi e s t . Contemporaneous 
w i t h t h e s e d i a g n o s e s were o t h e r s , as me d i c a l o p i n i o n was d e e p l y d i v i d e d c o n c e r n 
i n g t h e c a u s a t i o n o f c l a i m a n t ' s c o n d i t i o n . F i n a l l y , i n J u l y 1988 a n o t h e r d i a g 
n o s i s was made o f t h o r a c i c o u t l e t syndrome by Dr. Eckman. T h i s d i a g n o s i s was 
r e n d e r e d w i t h c o n v i c t i o n , as by t h i s t i m e a d d i t i o n a l t e s t i n g and m e d i c a l a n a l y 
s i s had been a c c o m p l i s h e d . A c c o r d i n g l y , we c o n s i d e r Dr. Eckman's J u l y 17, 1988 
r e p o r t t o be n o t i c e o f c l a i m , and f i n d t h e d e n i a l i s s u e d t i m e l y w i t h i n 60 days 
o f t h e i n s u r e r ' s r e c e i p t o f Dr. Eckman's r e p o r t . Thus, we f i n d t h e r e has been 
no u n r e a s o n a b l e d e l a y i n p r o c e s s i n g c l a i m a n t ' s c l a i m f o r t h o r a c i c o u t l e t 
syndrome. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $700, t o be p a i d by t h e 
employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e s arid t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 1, 1988, i s a f f i r m e d i n p a r t , and r e 
v e r s e d i n p a r t . The Referee's assessment o f a p e n a l t y f o r an u n r e a s o n a b l e J u l y 
1, 1988 p a r t i a l d e n i a l i s r e v e r s e d . C l a i m a n t ' s p e n a l t y - r e l a t e d assessed a t t o r 
ney f e e o f $250 i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . For s e r 
v i c e s on Board r e v i e w r e g a r d i n g c o m p e n s a b i l i t y , c l a i m a n t ' s a t t o r n e y i s awarded 
an assessed f e e o f $700, p a y a b l e by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
CLARA P. BRUKLEY, Claimant 

WCB Case No. 89-04686 
ORDER ON REVIEW 

Bl a c k , e t a l . , C l aimant A t t o r n e y s 
D a v i d Schieber ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t s e t 
a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r her c e r v i c a l c o n d i t i o n . On r e 
v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s , " w i t h t h e e x c e p t i o n o f t h e 
f i n d i n g s numbered (9) t h r o u g h ( 1 2 ) . We f i n d t h e f o l l o w i n g a d d i t i o n a l f a c t s . 

A f t e r h er May 1987 w o r k - r e l a t e d i n j u r y , c l a i m a n t ' s neck p a i n c o n t i n u e d 
t o i m p r o v e . Between October 1987 and March 1988, c l a i m a n t d i d n o t r e p o r t neck 
p a i n . 

F o l l o w i n g an August 11, 1988 auto a c c i d e n t / c l a i m a n t ' s c o n d i t i o n was 
di a g n o s e d as " c e r v i c a l h y p e r e x t e n s i o n i n j u r y , " due t o t h e a u t o a c c i d e n t . I n 
Jan u a r y 1989, Dr. P u r t z e r diagnosed a "huge a n t e r i a l l e s i o n a t C4-5, c o n s i s t e n t 
w i t h a l a r g e h e r n i a t e d c e r v i c a l d i s c . " 

CONCLUSIONS OF LAW AND OPINION 

The R eferee d i d n o t f i n d any o f t h e d o c t o r ' s o p i n i o n s t o be pers u a 
s i v e . However, he concluded t h a t c l a i m a n t ' s c r e d i b l e t e s t i m o n y and t h e r e c o r d 
as a whole e s t a b l i s h e d t h a t her compensable i n j u r y remained a m a t e r i a l con
t r i b u t i n g f a c t o r t o her c u r r e n t need f o r s u r g e r y . We d i s a g r e e . 

SAIF argues t h a t , because an i n t e r v e n i n g i n j u r y was i n v o l v e d , t h e 
i s s u e i s a complex m e d i c a l q u e s t i o n t h a t r e q u i r e s a d o c t o r ' s o p i n i o n t o s u p p o r t 
c l a i m a n t ' s t h e o r y o f c o m p e n s a b i l i t y . A f t e r her i n d u s t r i a l i n j u r y i n May 1987, 
c h a r t n o t e s i n d i c a t e t h a t c l a i m a n t ' s neck p a i n was c o n t i n u i n g t o improve and she 
had few symptoms i n t h e a r e a , a l o n g w i t h f u l l range o f m o t i o n o f t h e c e r v i c a l 
s p i n e . I n J u l y and October 1987, Dr. Campagana n o t e d neck p a i n . From t h a t t i m e 
u n t i l March 1988, none o f t h e r e c o r d s i n d i c a t e neck p a i n . I n March 1988, a 
c h a r t n o t e r e c o r d e d c l a i m a n t ' s neck p a i n . I n May 1988, a c h a r t n o t e mentioned 
c l a i m a n t ' s " o c c a s i o n a l neck p a i n . " 

On August 11 , 1988, c l a i m a n t was i n v o l v e d i n an a u t o a c c i d e n t . Her 
c o n d i t i o n was diagnosed as " c e r v i c a l h y p e r e x t e n s i o n i n j u r y " due t o t h e a u t o 
a c c i d e n t . I n January 1989, Dr. P u r t z e r diagnosed "a huge a n t e r i a l l e s i o n a t C4-
5, c o n s i s t e n t w i t h a l a r g e h e r n i a t e d c e r v i c a l d i s c . " Dr. P u r t z e r recommended 
s u r g e r y . 

I n F e b r u a r y 1989, Dr. P u r t z e r w r o t e t h a t he c o u l d n o t d a t e t h e ons e t 
o f t h e l e s i o n . He b e l i e v e d t h a t t h e r e was a p o s s i b i l i t y t h a t t h e d i s c r u p t u r e d 
w i t h h e r i n d u s t r i a l i n j u r y , b u t he a l s o o p i n e d t h a t i t may have been r e l a t e d t o 
her a u t o a c c i d e n t . 

I n March 1989, Dr. Dunn r e p o r t e d t h a t c l a i m a n t ' s neck symptoms had 
been p r e s e n t s i n c e t h e t i m e o f her o r i g i n a l i n j u r y and t h e d i s c had e v o l v e d on a 
v e r y slow b a s i s . However, Dr. Dunn w r o t e t h a t he was n o t aware o f any s p e c i f i c 



2448 C l a r a P. Brumlev, 42 Van N a t t a 2447 (1990) 

i n s t a n c e t h a t had o c c u r r e d s i n c e c l a i m a n t ' s o r i g i n a l i n j u r y t h a t c o u l d have con
t r i b u t e d t o her c o n d i t i o n . 

I n A p r i l 1989, Dr. P u r t z e r r e p o r t e d t h a t he had r e v i e w e d c l a i m a n t ' s 
r e c o r d s and s t i l l b e l i e v e d t h a t t h e r e was a d i s t i n c t p o s s i b i l i t y t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n was r e l a t e d t o her i n d u s t r i a l i n j u r y . Dr. P u r t z e r w r o t e t h a t 
t h e c o n d i t i o n was s l o w l y p r o g r e s s i v e and c o u l d n o t be p r o v e d w i t h c e r t a i n t y . . 

I n June 1989, Dr. P u r t z e r checked t h e "yes" box i n response t o a ques
t i o n t h a t asked: " I f you assume t h a t c l a i m a n t complained o f a May 1987 neck i n 
j u r y and has s u f f e r e d c o n t i n u o u s neck symptoms s i n c e t h a t t i m e , i s i t y o u r medi
c a l o p i n i o n t h a t her p r e s e n t need f o r m e d i c a l s e r v i c e s and d i s a b i l i t y i s p r o b a 
b l y r e l a t e d t o t h e May 1987 i n j u r y ? " 

I n J u l y 1989, Dr. Kho w r o t e t h a t t h e most p r o b a b l e e x p l a n a t i o n o f t h e 
h e r n i a t e d d i s c was c e r v i c a l s p o n d y l o s i s , and, as mentioned by Dr. Dunn, slow 
evolvement o f t h e c o n d i t i o n was most l i k e l y a g g r a v a t e d by her 1988 a u t o a c c i 
d e n t . He agreed t h a t c l a i m a n t ' s c o n d i t i o n was, i n a l l m e d i c a l p r o b a b i l i t y , 
d e g e n e r a t i v e i n n a t u r e , and would p r o b a b l y even have o c c u r r e d i n t h e absence o f 
t h e i n d u s t r i a l i n j u r y . 

I n J u l y 1989, Dr. Woolpert w r o t e t h a t c l a i m a n t ' s neck symptoms had r e 
s o l v e d ( a f t e r her work a c c i d e n t ) and her n e x t c e r v i c a l c o m p l a i n t s o f s i g n i f i 
cance were n o t u n t i l about 10 months a f t e r t h e a u t o a c c i d e n t . Dr. W o o l p e r t 
o p i n e d t h a t , i n o r d e r t o cause a r u p t u r e d d i s c , he would have e x p e c t e d s u f f i 
c i e n t trauma t o cause symptoms o f t i g h t n e s s , spasm, and r e s t r i c t e d r ange o f 
m o t i o n , none o f w h i c h were p r e s e n t i n t h i s case. Dr. W o o l p e r t o p i n e d t h a t i t 
was p r o b a b l y u n l i k e l y t h a t c l a i m a n t ' s c u r r e n t problems were r e l a t e d t o h e r 1987 
i n j u r y . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t none o f t h e m e d i c a l o p i n 
i o n s a r e p e r s u a s i v e . We a r e a l s o unable t o f i n d t h a t t h e m e d i c a l o p i n i o n s , 
whether c o n s i d e r e d i n d i v i d u a l l y o r as a whole, a r e s u f f i c i e n t t o p r o v e t h a t 
c l a i m a n t ' s o r i g i n a l i n j u r y remains a m a t e r i a l c o n t r i b u t i n g cause t o her c u r r e n t 
need f o r t r e a t m e n t . 

F i n a l l y , a l t h o u g h t h e Referee found c l a i m a n t t o be a c r e d i b l e w i t n e s s , 
we c o n c l u d e t h a t t h i s m a t t e r i n v o l v e s a complex m e d i c a l q u e s t i o n , due t o t h e 
i n t e r v e n i n g a u t o a c c i d e n t i n w h i c h c l a i m a n t s u s t a i n e d a second c e r v i c a l i n j u r y . 
See U r i s v. Compensation Dept., 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s 
Paper Co.. 76 Or App 105, 109 ( 1 9 8 5 ) . Under t h e c i r c u m s t a n c e s , c l a i m a n t ' s 
t e s t i m o n y a l o n e i s n o t s u f f i c i e n t t o persuade us o f t h e n e c e s s a r y c a u s a l connec
t i o n between h e r c u r r e n t c o n d i t i o n and her compensable 1987 neck i n j u r y . See 
James A. Ross, 41 Van N a t t a 250 (1989). We conclude t h a t c l a i m a n t has n o t 
p r o v e n by a preponderance o f t h e e v i d e n c e t h a t her 1987 w o r k - r e l a t e d i n j u r y i s a 
m a t e r i a l c o n t r i b u t i n g cause o f her e x i s t i n g d i s a b i l i t y o r need f o r m e d i c a l 
t r e a t m e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 22, 1989 i s r e v e r s e d . The SAIF 
C o r p o r a t i o n ' s F e b r u a r y 28, 1989 d e n i a l i s r e i n s t a t e d and u p h e l d . The R e f e r e e ' s 
award o f an assessed f e e o f $2,000 i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT E. CAIN, Claimant 
Own Mo t i o n No. 90-0041M 

OWN MOTION ORDER 
S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
a d d i t i o n a l m e d i c a l b e n e f i t s r e l a t e d t o h i s January 27, 1964, i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . Claimant i s r e q u e s t i n g reimbursement t o h i s 
f a m i l y f o r m e d i c a l i n s u r a n c e premiums p a i d because o f d i f f i c u l t i e s e n c o u n t e r e d 
i n r e o p e n i n g h i s 1964 c l a i m . 

I n cases i n v o l v i n g pre-1966 i n j u r y c l a i m s , as h e r e , we may e x e r c i s e 
o u r "own m o t i o n " a u t h o r i t y t o reopen a c l a i m f o r payment o f f u r t h e r m e d i c a l ben
e f i t s . ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) . A f t e r r e v i e w o f t h e r e c o r d , we c o n c l u d e t h a t c l a i m 
a n t ' s r e q u e s t f o r reimbursement o f t h e payments made f o r "group" m e d i c a l i n s u r 
ance coverage i n t h e amount o f between $8,000 and $9,000 i s n o t a c l a i m f o r 
" m e d i c a l s e r v i c e s " . The Board can o n l y a u t h o r i z e reimbursement o f "m e d i c a l s e r 
v i c e s " , i . e . , m e d i c a t i o n , p r o s t h e s i s , s u r g e r y , e t c . The premiums p a i d f o r a 
grou p i n s u r a n c e p o l i c y t o p r o v i d e m e d i c a l coverage o f s u r g e r y and a d d i t i o n a l 
m e d i c a l b e n e f i t s were n o t "medical s e r v i c e s " . T h e r e f o r e , c l a i m a n t ' s r e q u e s t f o r 
reimbursement i s d e n i e d . 

I T IS SO ORDERED. 

Octob e r 29, 1990 C i t e as 42 Van N a t t a 2449 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WILMA F. MACAITIS, (Deceased), Claimant 

WCB Case Nos. 88-08605 & 87-06841 
ORDER ON REVIEW 

Q u i n t i n B. E s t e l l , C l a i m a n t A t t o r n e y 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The P e r s o n a l R e p r e s e n t a t i v e o f t h e deceased c l a i m a n t ' s e s t a t e r e q u e s t s 
r e v i e w o f Ref e r e e Emerson's o r d e r t h a t : (1) d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f a b u r i a l a l l o w a n c e . On 
r e v i e w , t h e i s s u e i s s t a n d i n g . 

We a f f i r m and adopt o f t h e o r d e r o f t h e R e f e r e e , w i t h t h e f o l l o w i n g 
comment. 

We agree w i t h t h e Referee t h a t t h e r e i s no "person," under ORS 
65 6 . 2 1 8 ( 3 ) , who may pursue c l a i m a n t ' s p r e v i o u s r e q u e s t f o r h e a r i n g . T h e r e f o r e , 
t h e R e f e r e e c o r r e c t l y d i s m i s s e d t h a t r e q u e s t . 

As t o t h e subsequent r e q u e s t f o r h e a r i n g and on t h e m e r i t s , we n o t e 
t h a t h e r e t h e r e i s no "unpaid award," so t h a t t h e l e s s e r o f t h e u n p a i d award 
( z e r o ) and t h e b u r i a l expenses i s zer o . See ORS 656.218( 5 ) . T h e r e f o r e , t h e 
Refe r e e c o r r e c t l y u p h e l d SAIF's d e n i a l o f a b u r i a l a l l o w a n c e . 

ORDER 
- \ 

The Referee's o r d e r d a t e d October 2, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
AUDREY RUDD, Claimant 
WCB Case No. 89-07280 
ORDER OF ABATEMENT 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

The Board has r e c e i v e d t h e s e l f - i n s u r e d employer's October 15, 1990 
"Mo t i o n f o r C l a r i f i c a t i o n " o f our Order on Review d a t e d October 9, 1990. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above n o t e d 
Board o r d e r i s a b a t e d and w i t h d r a w n . Claimant i s r e q u e s t e d t o f i l e a response 
t o t h e m o t i o n w i t h i n 10 days from t h e d a t e o f t h i s o r d e r . T h e r e a f t e r t h e Board 
s h a l l t a k e t h i s m a t t e r under advisement. 

I T I S SO ORDERED. 

October 30, 1990 C i t e as 42 Van N a t t a 2450 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM A. BURT, Claimant 

WCB Nos. 87-14262, 87-19512, 88-00583, 88-00587, 88-04786, 88-18591 & 89-02307 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

D a v i d Smith ( S a i f ) , Defense A t t o r n e y 
. Meyers & R a d l e r , Defense A t t o r n e y s 

Davis & Bo s t w i c k , Defense A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Acker, Underwood, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

U n i t e d Employers I n s u r a n c e Company ( U n i t e d ) , on b e h a l f o f T h r i f t e e T h r i f t -
way, r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Shebley's o r d e r t h a t : (1) s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; and 
(2) u p h e l d t h e d e n i a l s o f c l a i m a n t ' s new i n j u r y c l a i m f o r t h e same c o n d i t i o n 
i s s u e d by CNA I n s u r a n c e Companies on b e h a l f o f K e l l y S e r v i c e s I n c . , by Anderson 
Forge, a s e l f - i n s u r e d employer, by t h e T r a v e l e r s Companies on b e h a l f o f A.C. & 
S., by Safeway S t o r e s , a s e l f - i n s u r e d employer, by t h e SAIF C o r p o r a t i o n on 
b e h a l f o f Performance I n d u s t r i e s , by t h e SAIF C o r p o r a t i o n as a p r o c e s s i n g agent 
f o r Adams Landscape S e r v i c e (Adams), a noncomplying employer, and by t h e SAIF 
C o r p o r a t i o n on b e h a l f o f P r i n c e t o n P r o p e r t y Management ( P r i n c e t o n ) . On r e v i e w , 
t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y and t h e p r o p r i e t y o f U n i t e d ' s 
d e n i a l . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t worked f o r T h r i f t e e T h r i f t w a y , from September 1980 t h r o u g h Novem
ber 1985. He s u s t a i n e d a compensable l u m b o s a c r a l s t r a i n i n 1981. The c l a i m was 
acc e p t e d by U n i t e d as i n s u r e r o f T h r i f t e e . C l a i m a n t was t r e a t e d c o n s e r v a t i v e l y . 

C l a i m a n t worked f o r a p p r o x i m a t e l y a month and o n e - h a l f a t Anderson Forge 
f r o m December 1985 t h r o u g h January 1986. 

C l a i m a n t worked f o r A.C.& S., I n c . i n October 1986. 

C l a i m a n t worked f o r K e l l y S e r v i c e s , I n c . from October 1986 t h r o u g h 
December 1986. 
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Cl a i m a n t worked f o r Safeway S t o r e s as a f r e i g h t h a n d l e r f r o m December 1986 
t h r o u g h F e b r u a r y 1987. 

Cl a i m a n t worked f o r Performance I n s u l a t i o n f o r t h r e e weeks i n March 1987. 

Cl a i m a n t worked f o r P r i n c e t o n P r o p e r t y Management p e r f o r m i n g l a n d s c a p i n g 
work on J u l y 12, 1987 and J u l y 29, 1987. A f t e r p e r f o r m i n g h i s l a s t t a s k f o r 
P r i n c e t o n on J u l y 29, he proceeded t o work f o r J e f f Adams. 

C l a i m a n t worked f o r J e f f Adams p e r f o r m i n g l a n d s c a p i n g work between A p r i l 
20, 1987 and J u l y 29, 1987. 

Cl a i m a n t was seen by Dr. Banker, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , on 
May 16, 1987. 

Cl a i m a n t underwent a diskectomy on June 10, 1988 f o r a l e f t h e r n i a t e d d i s c 
a t L5-S1. 

On September 4, 1987, U n i t e d responded t o c l a i m a n t ' s J u l y 3 1 , 1987 aggra
v a t i o n c l a i m by d e n y i n g f u r t h e r temporary d i s a b i l i t y b e n e f i t s on t h e ground t h a t 
t h e f i v e y e a r a g g r a v a t i o n p e r i o d had e x p i r e d . 

On December 2, 1987, U n i t e d d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s back 
c o n d i t i o n . 

C l a i m a n t ' s subsequent employers have a l s o d e n i e d c o m p e n s a b i l i t y o f , and/or 
r e s p o n s i b i l i t y f o r , h i s worsened back c o n d i t i o n . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work a c t i v i t y a t T h r i f t e e T h r i f t w a y was a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s worsened back c o n d i t i o n . 

C l a i m a n t ' s work exposure a t Adams l a s t i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f h i s back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y / R e s p o n s i b i l i t y 

The R eferee h e l d t h a t i n o r d e r f o r c l a i m a n t t o p r e v a i l a g a i n s t any em
p l o y e r subsequent t o T h r i f t e e T h r i f t w a y , t h e r e c o r d must e s t a b l i s h t h a t c l a i m 
a n t ' s more r e c e n t work a c t i v i t i e s m a t e r i a l l y c o n t r i b u t e d t o a w o r s e n i n g o f h i s 
u n d e r l y i n g back c o n d i t i o n . The Referee concluded t h a t c l a i m a n t was n o t c r e d i b l e 
and, t h e r e f o r e , t h a t t h e m e d i c a l evidence was i n s u f f i c i e n t t o show t h a t any o f 
c l a i m a n t ' s work a c t i v i t i e s s i n c e h i s 1981 compensable i n j u r y m a t e r i a l l y con
t r i b u t e d t o t h e w o r s e n i n g o f h i s c o n d i t i o n . Consequently, he h e l d U n i t e d 
r e s p o n s i b l e . On r e v i e w , U n i t e d agrees w i t h t h e R eferee t h a t t h e c o n t r o l l i n g law 
i s s t a t e d i n Hensel Phelps Const, v. M i r i c h , 81 Or App 294 ( 1 9 8 6 ) . However, 
U n i t e d contends t h a t t h e m e d i c a l evidence i s r e l i a b l e n o t w i t h s t a n d i n g c l a i m a n t ' s 
q u e s t i o n a b l e c r e d i b i l i t y and t h a t i t e s t a b l i s h e s t h a t l a n d s c a p i n g work w i t h sub
sequent employers i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s d e g e n e r a t i v e d i s c con
d i t i o n . U n i t e d argues t h a t , i f i t i s i m p o s s i b l e t o d e t e r m i n e w h i c h l a n d s c a p i n g 
work a c t u a l l y caused t h e w o r s e n i n g , t h e l a s t employer f o r whom he p e r f o r m e d 
l a n d s c a p i n g work i s r e s p o n s i b l e . We agree and r e v e r s e . 

T h i s case i n v o l v e s an accepted compensable i n j u r y w i t h U n i t e d ' s i n s u r e d 
f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g employment w i t h l a t e r e m p l o y e r s / 
i n s u r e r s . I n such a case, U n i t e d as t h e e m p l o y e r / i n s u r e r w h i c h a c c e p t e d t h e 
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c l a i m , r emains r e s p o n s i b l e i f t h e i n c r e a s e i n d i s a b i l i t y i s s i m p l y a c o n t i n u a 
t i o n o f h i s p r i o r problems. I f , however, a l a t e r employment i n d e p e n d e n t l y con
t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f t h e accepted c o n d i t i o n , t h e n r e s p o n s i 
b i l i t y s h i f t s . Crowe v. Jeld-Wen, 77 Or App 81 ( 1 9 8 5 ) ; Fred Meyer v. Benjamin 
F r a n k l i n Savings & Loan, 73 Or App 795 ( 1 9 8 5 ) ; see Hensel Phelps Const, v. 
M i r i c h , s u p r a . The l a s t c a r r i e r i s r e s p o n s i b l e f o r c l a i m a n t ' s d i s a b i l i t y and 
m e d i c a l t r e a t m e n t i f t h e i n j u r y o r t h e work a c t i v i t i e s a t t h e t i m e i t i s on t h e 
r i s k i n d e p e n d e n t l y c o n t r i b u t e d , even s l i g h t l y , t o a w o r s e n i n g o f c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n . Hensel Phelps Const, v. M i r i c h , I d . (emphasis 
s u p p l i e d ) . 

F i n d i n g t h a t c l a i m a n t l a c k e d c r e d i b i l i t y , t h e Referee h e l d U n i t e d r e s p o n 
s i b l e . The r e l a t i o n s h i p between c l a i m a n t ' s work a c t i v i t y and h i s 1987 d i s c 
problems p r e s e n t s a complex m e d i c a l q u e s t i o n . U r i s v. Compensation Department, 
247 Or 420 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 6 ) . 
T h e r e f o r e , we r e l y on m e d i c a l e v i d e n c e , based on r e l i a b l e h i s t o r y , i n d e t e r m i n 
i n g w h ether c l a i m a n t ' s work a c t i v i t y a f t e r he l e f t T h r i f t w a y i n d e p e n d e n t l y con
t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f h i s back c o n d i t i o n . 

On r e v i e w SAIF, on b e h a l f o f Adams, argues t h a t t h e p a r t i e s have s t i p u 
l a t e d t h a t c l a i m a n t ' s l a s t employment was a t P r i n c e t o n . The e v i d e n c e e s t a b 
l i s h e s t h a t c l a i m a n t ' s l a s t employment o f t h e t y p e t h a t c o n t r i b u t e d t o t h e wors
e n i n g o f h i s c o n d i t i o n was w i t h Adams Landscape S e r v i c e . D u r i n g J u l y 1987, 
c l a i m a n t l i v e d i n an apartment complex managed by SAIF's i n s u r e d , P r i n c e t o n . On 
s e v e r a l o c c a s i o n s he p e r f o r m e d l a n d s c a p i n g work a t t h e complex f o r P r i n c e t o n . 
C l a i m a n t ' s a p a r t m e n t manager t e s t i f i e d by d e p o s i t i o n t h a t on J u l y 29, 1987, 
c l a i m a n t s t o p p e d a t t h e apartment complex t o remove a t r e e ; t h i s was t h e l a s t 
t i m e c l a i m a n t worked f o r P r i n c e t o n . She f u r t h e r t e s t i f i e d t h a t c l a i m a n t t h e n 
c o n t i n u e d on t o complete l a n d s c a p i n g work f o r Adams Landscape S e r v i c e . T h i s 
t e s t i m o n y persuades us t h a t c l a i m a n t ' s l a s t employment exposure was w i t h Adams. 
There i s no c o n t r a r y t e s t i m o n y i n t h e r e c o r d . We are n o t bound by t h e s t i p u l a 
t i o n t o t h e c o n t r a r y . SAIF v. C a s t e e l , 301 Or 151 ( 1 9 8 6 ) ; N o r r i s and N o r r i s , 
302 Or 123, 126 n. 3 ( 1 9 8 6 ) ; See Brenda H i n k l e , 40 Van N a t t a 1660 ( 1 9 8 8 ) . Con
s e q u e n t l y , based on t h e u n r e b u t t e d t e s t i m o n y , we f i n d t h a t c l a i m a n t ' s l a s t 
employment was w i t h Adams. 

We f u r t h e r f i n d t h a t c l a i m a n t ' s work w i t h Adams i n d e p e n d e n t l y c o n t r i b u t e d 
t o a w o r s e n i n g o f h i s d e g e n e r a t i v e d i s c c o n d i t i o n . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Banker, s t a t e d on March 25, 1988 t h a t 
c l a i m a n t ' s p o s t - T h r i f t w a y work a c t i v i t i e s i n d e p e n d e n t l y c o n t r i b u t e d t o h i s 
d e g e n e r a t i v e d i s c p r o c e s s . Dr. Banker c l a r i f i e d h i s o p i n i o n on December 15, 
1988, r e p o r t i n g t h a t c l a i m a n t e x p e r i e n c e d an e x a c e r b a t i o n o f h i s low back c o n d i 
t i o n d u r i n g t h e t i m e he worked as a commercial la n d s c a p e r f r o m some t i m e i n 
e a r l y May 1987 u n t i l mid t o l a t e J u l y 1987. He op i n e d t h a t t h e c u m u l a t i v e 
a f f e c t o f t h e b e n d i n g and l i f t i n g c l a i m a n t p e r f o r m e d as .as l a n d s c a p e r a t l e a s t 
h a s t e n e d h i s d i s c h e r n i a t i o n . 

-* 

On r e v i e w SAIF, on b e h a l f o f Adams, argues t h a t Dr. Banker had an incom
p l e t e h i s t o r y because c l a i m a n t i s an u n r e l i a b l e h i s t o r i a n and Banker's o p i n i o n 
i s based on t h e f a l s e assumption t h a t c l a i m a n t ' s work as a commercial l a n d s c a p e r 
r e q u i r e d much l i f t i n g and bending. However, even though he d i d n o t s p e c i f i c a l l y 
name c l a i m a n t ' s e m p l o y e r s , Banker was aware o f t h e t y p e o f work c l a i m a n t p e r 
formed when c l a i m a n t worked f o r Adams and f o r P r i n c e t o n , i n d i c a t i n g t h a t i t was 
"heavy work." Thus, Dr. Banker had an a c c u r a t e h i s t o r y o f heavy work. H i s 
o p i n i o n i s p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t ' s employment exposure w i t h Adams 
i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f h i s back c o n d i t i o n . 
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Dr. Banker's o p i n i o n i s s u p p o r t e d by t h a t o f Dr. Snodgrass, n e u r o l o g i s t . 
Dr. Snodgrass r e p o r t e d on November 4, 1987 t h a t t h e wear and t e a r f r o m c l a i m 
a n t ' s j o b a c t i v i t i e s subsequent t o h i s employment w i t h T h r i f t e e c o n t r i b u t e d t o 
h i s d i s c h e r n i a t i o n . A t t h i s p o i n t Dr. Snodgrass was unaware o f c l a i m a n t ' s 
s p e c i f i c employment w i t h Adams b u t f e l t t h a t c l a i m a n t ' s f i n a l w o r s e n i n g o c c u r r e d 
w h i l e d o i n g l a n d s c a p i n g i n June 1987. 

U n i t e d ' s a t t o r n e y t h e n sent Dr. Snodgrass a l e t t e r d e s c r i b i n g c l a i m a n t ' s 
work a c t i v i t i e s a f t e r h i s employment w i t h T h r i f t e e . T h i s i n c l u d e d c l a i m a n t ' s 
j o b w i t h P r i n c e t o n , b u t n o t w i t h Adams. A f t e r r e c e i p t o f t h i s i n f o r m a t i o n , Dr. 
Snodgrass o p i n e d on November 19, 1987 t h a t c l a i m a n t ' s work a c t i v i t i e s a f t e r h i s 
j o b a t T h r i f t e e i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f h i s d e g e n e r a t i v e 
d i s c p r o c e s s . A l t h o u g h he was unaware o f c l a i m a n t ' s s p e c i f i c employment a c t i v 
i t y w i t h Adams, t h e t h r u s t o f h i s o p i n i o n suggests t h a t i f Dr. Snodgrass f e l t 
t h a t c l a i m a n t ' s employment a t P r i n c e t o n c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g 
o f h i s c o n d i t i o n , i t f o l l o w s t h a t s i m i l a r a c t i v i t i e s c a r r i e d o u t by c l a i m a n t f o r 
Adams o v e r a l o n g e r p e r i o d o f t i m e would l i k e w i s e be a c o n t r i b u t i n g f a c t o r . 
T h e r e f o r e , we f i n d Dr. Snodgrass' o p i n i o n t o be s u p p o r t i v e o f a c o n c l u s i o n t h a t 
c l a i m a n t ' s work w i t h Adams c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f h i s c o n d i 
t i o n . 

SAIF argues f u r t h e r t h a t because c l a i m a n t d i d n o t e x p e r i e n c e any p a r t i c u 
l a r i n c i d e n t w i t h Adams c a u s i n g a worsening o f h i s c o n d i t i o n , t h e r e i s i n s u f f i 
c i e n t e v i d e n c e t o pro v e t h a t h i s c o n d i t i o n worsened a f t e r h i s employment w i t h 
T h r i f t e e . 

Under Oregon law, t h e f a c t t h a t no s i n g l e i n c i d e n t p r e c i p i t a t e d c l a i m a n t ' s 
worsened back c o n d i t i o n does n o t have any b e a r i n g on whether a subsequent em
p l o y e r i s l i a b l e i n a r e s p o n s i b i l i t y case. Hensel Phelps Const, v. M i r i c h , 
s u p r a . P e r s u a s i v e e v i d e n c e r e f l e c t i n g a wo r s e n i n g o f c l a i m a n t ' s c o n d i t i o n 
a t t r i b u t a b l e t o r o u t i n e work a c t i v i t y i s a l l t h a t i s r e q u i r e d t o s h i f t r e s p o n s i 
b i l i t y t o t h e l a t e r employers. I d . 

I n sum, t h e o p i n i o n s o f Drs. Banker and Snodgrass persuade us t h a t 
c l a i m a n t ' s work a t Adams i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g 
o f h i s back c o n d i t i o n . T h e r e f o r e , Adams i s r e s p o n s i b l e f o r c l a i m a n t ' s need f o r 
s u r g e r y . A c c o r d i n g l y , t h e Referee's o r d e r i s r e v e r s e d . 

P r e c l o s u r e / B a c k - u p D e n i a l 

On r e v i e w SAIF, on b e h a l f o f Adams, argues t h a t a t t h e t i m e o f U n i t e d ' s 
d e n i a l s c l a i m a n t ' s 1981 c l a i m a g a i n s t T h r i f t e e had n o t been c l o s e d and U n i t e d ' s 
d e n i a l s were, t h e r e f o r e , improper preclo.sure d e n i a l s . R o l l e r v. Weyerhaeuser, 
67 Or App 583 ( 1 9 8 4 ) ; S a f s t r o m v. R e i d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728 
( 1 9 8 3 ) . We d i s a g r e e . 

C l a i m a n t f i l e d h i s a g g r a v a t i o n c l a i m on J u l y 3 1 , 1987. U n i t e d responded 
t o t h e a g g r a v a t i o n c l a i m on September 4, 1987. That response was a l e t t e r 
a d v i s i n g c l a i m a n t o f h i s r i g h t s and r e f e r r i n g t h e t e m p o r a r y d i s a b i l i t y compensa
t i o n p o r t i o n o f t h e c l a i m t o t h e j u r i s d i c t i o n o f t h e Workers' Compensation 
Board's Own M o t i o n D i v i s i o n . T h i s i s r e f l e c t e d i n c l a i m a n t ' s a t t o r n e y ' s r e q u e s t 
o f t h e Board t o r e v i e w t h e m a t t e r under i t s Own M o t i o n j u r i s d i c t i o n . T h e r e f o r e , 
U n i t e d ' s September 4, 1987 correspondence does n o t c o n s t i t u t e a d e n i a l o f com
p e n s a b i l i t y . 

On December 2, 1987, U n i t e d p r o p e r l y i s s u e d a d e n i a l o f r e s p o n s i b i l i t y , 
e x p r e s s l y s t a t i n g t h a t t h i s was n o t a d e n i a l o f c o m p e n s a b i l i t y . 
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SAIF's d e n i a l s d i d n o t v i o l a t e t h e case law c i t e d by SAIF. R o l l e r and 
S a f s t r o m , s u p r a , i n v o l v e d d i s a b i l i t y c l a i m s where t h e employer i n i t i a l l y 
a c c e p t e d c o m p e n s a b i l i t y f o r a c l a i m and t h e n l a t e r a t t e m p t e d t o deny compens
a b i l i t y p r i o r t o c l o s i n g t h e accepted c l a i m . No i n j u r y r e l a t e d t o subsequent 
employment was a t i s s u e . Whether o r not c l o s u r e was r e q u i r e d f o r t h e 1981 i n 
j u r y p r i o r t o a d e n i a l o f c o m p e n s a b i l i t y does n o t a f f e c t U n i t e d ' s r i g h t t o r a i s e 
t h e r e s p o n s i b i l i t y q u e s t i o n . Compare Stephanie L. V o l l e n d r o f f , 42 Van N a t t a 945 
( 1 9 9 0 ) , w i t h Mason L. Asburv, 38 Van N a t t a 961 ( 1 9 8 6 ) . T h e r e f o r e , U n i t e d ' s 
d e n i a l was p r o p e r l y i s s u e d . 

Adams argues f u r t h e r t h a t because more t h a n s i x t y days had passed f r o m t h e 
i s s u a n c e o f U n i t e d ' s d e n i a l o f r e o p e n i n g f o r t i m e l o s s u n t i l U n i t e d i s s u e d i t s 
d e n i a l o f r e s p o n s i b i l i t y , U n i t e d i s s u e d an i m p e r m i s s i b l e back-up d e n i a l - Bauman 
v. SAIF, 295 Or 788 (-1983). We d i s a g r e e . 

I n Bauman, t h e c a r r i e r a t t e m p t e d t o deny a p r e v i o u s l y a c c e p t e d c o n d i t i o n . 
U n i t e d ' s i s s u a n c e o f t h e d e n i a l o f temporary d i s a b i l i t y compensation was n o t an 
acceptance o f t h e low back c o n d i t i o n . Consequently i t s l a t e r c l a r i f i c a t i o n o f 
t h e d e n i a l as a d e n i a l o f r e s p o n s i b i l i t y o n l y was p r o c e d u r a l l y l e g i t i m a t e under 
Bauman. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 24, 1989 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . U n i t e d Employers I n s u r a n c e Company's d e n i a l i s r e i n s t a t e d and u p h e l d . 
The SAIF C o r p o r a t i o n ' s d e n i a l as p r o c e s s i n g agent f o r t h e n o n c o m p l y i n g employer, 
Adams Landscape S e r v i c e , i s s e t a s i d e , and t h e c l a i m i s remanded t o SAIF f o r 
p r o c e s s i n g a c c o r d i n g t o law. The remainder o f t h e o r d e r i s a f f i r m e d . 

October 30, 1990 C i t e as 42 Van N a t t a 2454 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD A. COLCLASURE, Claimant 

WCB Case No. 88-15666 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
Rankin, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers, Gerner and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h 
f o u n d c l a i m a n t e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e and which awarded c l a i m a n t an 
a t t o r n e y f e e . On r e v i e w , t h e i s s u e s are whether t h e Referee was c o r r e c t i n r e 
v e r s i n g t h e D i r e c t o r ' s o r d e r f i n d i n g t h a t c l a i m a n t i s n o t e l i g i b l e f o r voca
t i o n a l a s s i s t a n c e and a t t o r n e y fees., 

BACKGROUND 

C l a i m a n t has a compensable c l a i m f o r a back i n j u r y w h i c h o c c u r r e d i n 
August 1982. The c l a i m was i n i t i a l l y c l o s e d by D e t e r m i n a t i o n Order o f September 
6, 1984 w i t h an award f o r 10 p e r c e n t unscheduled d i s a b i l i t y . C l a i m a n t r e t u r n e d 
t o r e g u l a r work w i t h t h e m o d i f i c a t i o n t h a t he not p u l l o u t b l e a c h e r s . O c c a s i o n 
a l l y , c l a i m a n t . h e l p e d o t h e r c u s t o d i a n s p u l l o u t b l e a c h e r s because he l i k e s t o do 
t h e b e s t j o b he can. C l a i m a n t e x p e r i e n c e d i n t e r m i t t e n t back p r o b l e m s , b u t con
t i n u e d t o work u n t i l March 9, 1987 when Dr. P a l t r o w , a p s y c h i a t r i s t , t o o k him 
o f f work. C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. W a l l e r s t a t e d i n b o t h F e b r u a r y 
1987 and a g a i n i n August 1987 t h a t c l a i m a n t was p h y s i c a l l y c a p a b l e o f d o i n g h i s 
work. 
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On December 15, 1987, c l a i m a n t e n t e r e d i n t o a s t i p u l a t i o n and d i s p u t e d 
c l a i m s e t t l e m e n t . I n t h a t document, c l a i m a n t and t h e employer agreed t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was n o t a compensable consequence o f h i s 
ac c e p t e d i n j u r y . The p a r t i e s f u r t h e r agreed t h a t c l a i m a n t ' s compensable c o n d i 
t i o n had a g g r a v a t e d , t h u s e n t i t l i n g him t o an a d d i t i o n a l 10 p e r c e n t unscheduled , 
d i s a b i l i t y . The p a r t i e s agreed t h a t c l a i m a n t would be r e f e r r e d f o r "whatever 
v o c a t i o n a l a s s i s t a n c e t o which he i s a d m i n i s t r a t i v e l y e n t i t l e d . " F i n a l l y , t h e 
p a r t i e s agreed t h a t c l a i m a n t would r e s i g n h i s p o s i t i o n as a c u s t o d i a n w i t h t h e 
employer. The s t i p u l a t i o n s t a t e s : "Claimant hereby acknowledges t h a t h i s low 
back c o n d i t i o n i n c o n j u n c t i o n w i t h h i s p s y c h o l o g i c a l s t r e s s c o n d i t i o n has r e n 
d e r e d him p h y s i c a l l y i n c a p a b l e o f p e r f o r m i n g any t y p e o f employment a t Bea v e r t o n 
School D i s t r i c t . " 

C l a i m a n t a p p l i e d f o r v o c a t i o n a l a s s i s t a n c e . A v o c a t i o n a l a s s i s t a n c e 
p r o v i d e r e v a l u a t e d c l a i m a n t f o r e l i g i b i l i t y and con c l u d e d on March 22, 1988 t h a t 
c l a i m a n t was n o t e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . The b a s i s f o r t h i s d e c i 
s i o n was t h a t c l a i m a n t l e f t work f o r reasons u n r e l a t e d t o h i s compensable i n 
j u r y . C l a i m a n t r e q u e s t e d t h a t t h e D i r e c t o r r e v i e w t h e e l i g i b i l i t y d e c i s i o n . On 
August 3 1 , 1988, t h e D i r e c t o r i s s u e d an o r d e r c o n c l u d i n g t h a t c l a i m a n t was n o t 
e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . The D i r e c t o r made no e v i d e n t i a r y r e c o r d . 
The D i r e c t o r ' s o r d e r c o n t a i n s t h e f o l l o w i n g u l t i m a t e f i n d i n g s o f f a c t : 

" [ C l a i m a n t ] r e t u r n e d t o work f o r h i s employer a f t e r 
an o n - t h e - j o b back i n j u r y , and worked f o r o v e r t h r e e 
y e a r s a t h i s u s u a l j o b as a c u s t o d i a n , p e r m a n e n t l y 
m o d i f i e d t o e l i m i n a t e t h e r e q u i r e m e n t t h a t he p u l l 
down t h e b l e a c h e r s i n t h e gymnasium, t h e o n l y j o b 
a c t i v i t y r e p o r t e d t o have caused him d i f f i c u l t y . He 
l e f t t h i s j o b i n February 1987, n o t because o f phys
i c a l d i f f i c u l t i e s i n p e r f o r m i n g h i s j o b d u t i e s , b u t 
because o f p s y c h o l o g i c a l s t r e s s , w h i c h has been 
d e n i e d by t h e employer as d i s a b l i n g o r compensable 
under t h e w o r k e r s ' compensation laws. W h i l e t h e 
i n t e n t o f t h e p a r t i e s t o t h e December 15, 1987 S t i p 
u l a t i o n and Order may have been t o r e c o g n i z e a ' d r y ' 
a g g r a v a t i o n o f [ c l a i m a n t ' s ] back i n j u r y , i n t h e 
absence o f a r e o p e n i n g o f [ c l a i m a n t ' s ] back i n j u r y 
c l a i m and evidence t h a t he stopped w o r k i n g because 
o f a w o r s e n i n g o f h i s back c o n d i t i o n , t h e r e i s no 
c a u s a l l i n k between t h e i n j u r y and t h e need f o r 
v o c a t i o n a l a s s i s t a n c e . What t h e p a r t i e s i n t e n d e d i n 
t h i s r e g a r d , t h e r e f o r e , has no b e a r i n g on t h e i s s u e 
o f v o c a t i o n a l a s s i s t a n c e . " 

The D i r e c t o r a p p l i e d these f a c t s t o OAR 436-120-040 and OAR 436-120-45 and 
co n c l u d e d t h a t c l a i m a n t was n o t e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . 

C l a i m a n t r e q u e s t e d r e v i e w by a Referee p u r s u a n t t o ORS 65 6 . 2 8 3 ( 1 ) . 

The R eferee h e l d an e v i d e n t i a r y h e a r i n g and con c l u d e d t h a t c l a i m a n t l e f t 
h i s c u s t o d i a n j o b on m e d i c a l a d v i c e t h a t c o n t i n u e d work would cause t h e need f o r 
low back s u r g e r y i n t h e f u t u r e . Consequently, he r e v e r s e d t h e D i r e c t o r ' s o r d e r 
and f o u n d c l a i m a n t e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t a l l e g e s t h a t t h e D i r e c t o r ' s o r d e r was c h a r a c t e r i z e d by an abuse 
o f d i s c r e t i o n o r c l e a r l y u nwarranted e x e r c i s e o f d i s c r e t i o n . To t h i s end, 
c l a i m a n t t e s t i f i e d a t h e a r i n g t h a t he l e f t work on m e d i c a l a d v i c e because t h a t 



2456 R i c h a r d A. C o l c l a s u r e , 42 Van N a t t a 2454 (1990) 

t y p e o f work would cause a d d i t i o n a l s u r g e r y i n t h e f u t u r e . C l a i m a n t t h e n argues 
t h a t because t h e D i r e c t o r ' s o r d e r c o n t a i n s f i n d i n g s c o n t r a r y t o t h e c l a i m a n t ' s 
t e s t i m o n y a t h e a r i n g , t h e r e f o r e , t h e D i r e c t o r ' s o r d e r was c h a r a c t e r i z e d by an 
abuse o f d i s c r e t i o n o r an unw a r r a n t e d e x e r c i s e o f d i s c r e t i o n . We d i s a g r e e . 

ORS 656.283(1) p r o v i d e s : 

" S u b j e c t t o s u b s e c t i o n (2) o f t h i s s e c t i o n and 
ORS 656.319, any p a r t y o r t h e d i r e c t o r may a t any 
t i m e r e q u e s t a h e a r i n g on any q u e s t i o n c o n c e r n i n g a 
c l a i m . " See a l s o OAR 436-120-210. 

ORS 656.283(2) p r o v i d e s t h a t , as t o t h e d e c i s i o n o f t h e D i r e c t o r r e g a r d i n g 
v o c a t i o n a l a s s i s t a n c e ; 

" [ T ] h e d e c i s i o n o f t h e d i r e c t o r may be m o d i f i e d o n l y 
i f i t : 

( a ) V i o l a t e s a s t a t u e o r r u l e ; 

( b ) Exceeds t h e s t a t u t o r y a u t h o r i t y o f t h e agency; 

( c ) Was made upon u n l a w f u l p r o c e d u r e ; o r 

(d) Was c h a r a c t e r i z e d by abuse o f d i s c r e t i o n o r 
c l e a r l y u n w a r r a n t e d e x e r c i s e o f d i s c r e t i o n . " 

A f i n d i n g o f one o f t h e c i r c u m s t a n c e s l i s t e d a t ORS 6 5 6 . 2 8 3 ( 2 ) ( a ) t h r o u g h 
(d) i s mandatory b e f o r e a D i r e c t o r ' s o r d e r r e g a r d i n g v o c a t i o n a l a s s i s t a n c e may 
be changed by a R e f e r e e . Here, t h e Referee made no f i n d i n g s on any o f t h e f o u r 
bases f o r m o d i f y i n g t h e D i r e c t o r ' s o r d e r . 

C l a i m a n t a l l e g e s t h a t t h e D i r e c t o r abused h i s d i s c r e t i o n by f a i l i n g t o 
f i n d c e r t a i n f a c t s a s s e r t e d by c l a i m a n t and by f a i l i n g t o p r o p e r l y a p p l y 
OAR 436-120-040 t o t h o s e a s s e r t e d f a c t s . 1 

Thus, i n t h i s case, i t i s c l e a r t h a t i n o r d e r t o m o d i f y t h e D i r e c t o r ' s 
o r d e r , i t must be foun d t h a t he abused h i s d i s c r e t i o n . What i s n o t c l e a r i s how 
a R e f e r e e i s t o r e v i e w f o r abuse o f d i s c r e t i o n . 

C o u r t s have a p p l i e d v a r i o u s d e f i n i t i o n s o f t h e t e r m "abuse o f d i s c r e t i o n . " 
One d e f i n i t i o n commonly c i t e d w i t h a p p r o v a l i s ; "A d i s c r e t i o n e x e r c i s e d t o an 
end o r purpose n o t j u s t i f i e d by, and c l e a r l y a g a i n s t , reason and e v i d e n c e . " 
B o u v i e r ' s Law D i c t i o n a r y . See e.g. C a s c i a t o v. OLCC, 181 Or 707 ( 1 9 4 7 ) ; P o r t o f 
U m a t i l l a v. Richmond, 212 Or 596 (19 5 8 ) ; Farwest Landscaping v. Modern 
M e r c h a n d i s i n g , 207 Or 653, 664 (1979). W h i l e t h i s d e f i n i t i o n i s o f t e n a p p l i e d 
t o t h e r e v i e w o f t h e j u d i c i a l d i s c r e t i o n g i v e n a c o u r t , i t a p p l i e s e q u a l l y t o 
o r d e r s o f a d m i n i s t r a t i v e a g e n c i e s , such as t h e o r d e r o f t h e D i r e c t o r i n t h i s 
case. See C a s c i a t o v. OLCC, supra, 181 Or a t 716, 717. We a p p l y t h a t d e f i n i 
t i o n h e r e . 

1 On r e v i e w c l a i m a n t a s s e r t s t h a t , f o r t h e same rea s o n , t h e d i r e c t o r v i o 
l a t e d t h e r u l e . The d i s s e n t argues t h a t where t h e q u e s t i o n i s whether t h e 
D i r e c t o r v i o l a t e d a r u l e , we cannot u p h o l d t h e D i r e c t o r ' s a p p l i c a t i o n o f law 
s i m p l y because i t i s n o t unreas o n a b l e . We do not reach t h a t q u e s t i o n , because, 
i n t h i s case, a d e c i s i o n on whether t h e D i r e c t o r abused h i s d i s c r e t i o n i n h i s 
f i n d i n g s o f f a c t w i l l a l s o d e t e r m i n e whether he v i o l a t e d t h e r u l e . I f t h e 
D i r e c t o r c o r r e c t l y f o u n d t h e f a c t s , h i s a p p l i c a t i o n o f t h e r u l e i s c o r r e c t . 
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From t h e language o f ORS 656.283(2) i t i s appa r e n t t h a t t h e l e g i s l a t u r e 
i n t e n d e d t h a t o r d e r s o f t h e D i r e c t o r r e g a r d i n g v o c a t i o n a l a s s i s t a n c e be s u b j e c t 
t o v e r y l i m i t e d r e v i e w . N e v e r t h e l e s s , such o r d e r s a r e s u b j e c t t o r e v i e w . The 
D i r e c t o r does n o t have f r e e and t o t a l l y u n r e s t r i c t e d d i s c r e t i o n i n m a t t e r s o f 
v o c a t i o n a l a s s i s t a n c e . 

The f u n d a m e n t a l q u e s t i o n p r e s e n t e d by t h i s case i s : i f abuse o f d i s c r e 
t i o n i n c l u d e s d i s c r e t i o n which i s u n j u s t i f i e d by reason and e v i d e n c e , how does 
t h e r e f e r e e d e t e r m i n e i f t h e D i r e c t o r ' s e x e r c i s e o f d i s c r e t i o n was o r was n o t 
j u s t i f i e d by t h e evidence? The D i r e c t o r ' s a d m i n i s t r a t i v e r e v i e w does n o t i n 
v o l v e a " h e a r i n g " i n t h e u s u a l sense. See OAR 436-120-210(2) t h r o u g h ( 6 ) . 
There i s no " r e c o r d " o f t h e D i r e c t o r ' s a d m i n i s t r a t i v e r e v i e w . There i s , t h e r e 
f o r e , n o t h i n g f o r a r e f e r e e t o r e v i e w t o d e t e r m i n e i f , a t l e a s t i n t h e case o f 
f a c t f i n d i n g , t h e D i r e c t o r has abused h i s d i s c r e t i o n . 

ORS 6 5 6 . 2 8 3 ( 2 ) , when read i n c o n j u n c t i o n w i t h e x i s t i n g p r o c e d u r e s o f t h e 
D i r e c t o r f o r t h e conduct o f a d m i n i s t r a t i v e r e v i e w o f v o c a t i o n a l a s s i s t a n c e mat
t e r s , p e r m i t s o n l y one r e a s o n a b l e c o n c l u s i o n . The r e f e r e e must r e v i e w t h e 
r e c o r d made b e f o r e him o r her t o de t e r m i n e i f t h e D i r e c t o r abused h i s d i s c r e 
t i o n . W h i l e i t may seem incongruous t o r e v i e w t h e D i r e c t o r ' s o r d e r f o r abuse o f 
d i s c r e t i o n based upon a r e c o r d made a f t e r t h e o r d e r i s s u e d , t h e r e can be no 
doubt r e g a r d i n g t h e l e g i s l a t u r e ' s power t o adopt such a p r o c e s s . ^ F u r t h e r m o r e , 
g i v e n t h e absence o f a " r e c o r d " p r i o r t o h e a r i n g , i t i s t h e o n l y way i n whic h 
t h e D i r e c t o r ' s f a c t f i n d i n g can be revie w e d f o r abuse o f d i s c r e t i o n . To do 
o t h e r w i s e w o u ld be t o p e r m i t t h e D i r e c t o r f r e e and u n r e s t r i c t e d d i s c r e t i o n i n 
f i n d i n g f a c t s w h i c h , because i t would be i m p o s s i b l e t o do so, would n o t be sub
j e c t t o r e v i e w . Such a r e s u l t i s n o t c o n s i s t e n t w i t h ORS 6 5 6 . 2 8 3 ( 2 ) , w h i c h 
r e q u i r e s some l i m i t e d r e v i e w . 

I n s h o r t , t h e Referee "makes a r e c o r d . " The Referee t h e n d e t e r m i n e s i f 
t h e D i r e c t o r ' s o r d e r i n v o l v e d an abuse o f d i s c r e t i o n , had i t been based upon t h e 
h e a r i n g r e c o r d . The r e f e r e e does n o t d e t e r m i n e how t h e e v i d e n c e p r e p o n d e r a t e s 
o r even i f t h e r e i s s u b s t a n t i a l evidence t o s u p p o r t t h e d i r e c t o r ' s o r d e r . The 
r e f e r e e may o n l y m o d i f y t h e D i r e c t o r ' s o r d e r p u r s u a n t t o ORS 6 5 6 . 2 8 3 ( 2 ) ( d ) i f 
t h e h e a r i n g r e c o r d "as,a whole" i n d i c a t e s t h a t t h e D i r e c t o r a c t e d ( f o u n d f a c t , 
r e a c h e d c o n c l u s i o n s o r a p p l i e d t h e law) ". . . t o an end o r purpose n o t j u s t i 
f i e d by, and c l e a r l y a g a i n s t reason and e v i d e n c e . " 

Here, c l a i m a n t a l l e g e s t h a t t h e D i r e c t o r ' s u l t i m a t e f i n d i n g t h a t c l a i m a n t 
was r e q u i r e d t o l e a v e work f o r reasons u n r e l a t e d t o t h e compensable i n j u r y con
s t i t u t e s an abuse o f d i s c r e t i o n . Thus, we must d e t e r m i n e whether i n making t h i s 
u l t i m a t e f i n d i n g o f f a c t , t h e D i r e c t o r a c t e d t o an end o r purpose n o t j u s t i f i e d 
and c l e a r l y a g a i n s t reason and evidence. Because t h e e v i d e n t i a r y r e c o r d sup
p o r t s t h e f i n d i n g , we conclude t h a t t h e D i r e c t o r d i d n o t abuse h i s d i s c r e t i o n i n 
making t h a t f i n d i n g . 

* A l t h o u g h d i s t i n c t , a procedure e x i s t i n g d u r i n g t h e days o f t h e S t a t e 
I n d u s t r i a l A c c i d e n t Commission (S.I.A.C.) was analogous. The Commission, upon a 
s u f f i c i e n t showing, had t h e " d i s c r e t i o n " t o p e r m i t c l a i m f i l i n g a f t e r t h e usu
a l l y p e r m i s s i b l e p e r i o d . Where t h e Commission r e f u s e d t o e x e r c i s e i t s d i s c r e 
t i o n and e x t e n d t h e f i l i n g p e r i o d , i t s a c t i o n was s u b j e c t t o r e v i e w by a C i r c u i t 
C o u r t . There, a j u r y was p e r m i t t e d t o " r e v i e w " , based upon e v i d e n c e p r e s e n t e d 
i n c o u r t . R e v i e wing t h a t p r o c e d u r e , t h e Supreme Co u r t n o t e d t h a t , w h i l e such a 
p r o c e s s was u n u s u a l , i t was p e r m i s s i b l e . The Court f o u n d t h a t t h e Commission's 
d i s c r e t i o n was n o t " f r e e and unhampered" b u t s u b j e c t t o r e v i e w . I n o r d e r t o 
con d u c t such a r e v i e w , t h e Court found i t necessary t o conduct a h e a r i n g , s i n c e 
t h e Commission d i d n o t do so, and t o c r e a t e a " r e c o r d " , s i n c e t h e r e was none o f 
t h e p r o c e e d i n g b e f o r e t h e Commission. T i c e v. S t a t e I n d . Acc. Comm., 183 Or 593 
( 1 9 4 8 ) . 
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I t can r e a s o n a b l y be conclu d e d from t h e e v i d e n t i a r y r e c o r d made a t h e a r i n g 
t h a t c l a i m a n t l e f t work because o f a non-compensable p s y c h o l o g i c a l c o n d i t i o n . 
The p a r t i e s ' agreement t h a t t h e noncompensable p s y c h o l o g i c a l c o n d i t i o n i n con
j u n c t i o n w i t h c l a i m a n t ' s compensable low back c o n d i t i o n p r e c l u d e d him f r o m j o b s 
w i t h t h e employer does n o t compel a c o n c l u s i o n t h a t c l a i m a n t ' s low back c o n d i 
t i o n , a l o n e , p r e c l u d e d him from h i s r e g u l a r work. F u r t h e r m o r e , c l a i m a n t ' s t e s 
t i m o n y a t h e a r i n g c o u l d r e a s o n a b l y have been r e j e c t e d i n f a v o r o f e v i d e n c e sug
g e s t i n g c o n t r a r y f a c t s . 

Under OAR 436-120-040(7) and OAR 436-120-045(3) a c l a i m a n t who l e a v e s work 
f o r r e asons u n r e l a t e d t o h i s i n j u r y i s i n e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . 
C o n s e q u e n t l y , we c o n c l u d e t h a t t h e D i r e c t o r d i d n o t abuse h i s d i s c r e t i o n i n 
f i n d i n g t h a t c l a i m a n t was n o t e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . Absent a 
f i n d i n g o f such abuse, n e i t h e r we nor t h e Referee has a u t h o r i t y t o m o d i f y t h e 
D i r e c t o r ' s o r d e r . ORS 656.283 ( 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 18, 1989 i s r e v e r s e d . That p o r t i o n o f 
t h e R e f e r e e ' s o r d e r w h i c h f o u n d c l a i m a n t e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e i s 
r e v e r s e d . The D i r e c t o r ' s o r d e r i s r e i n s t a t e d i n i t s e n t i r e t y . That p o r t i o n 
w h i c h awarded c l a i m a n t ' s a t t o r n e y a $750 approved a t t o r n e y f e e o u t o f compensa
t i o n i s r e v e r s e d . 

Board Member C r i d e r , d i s s e n t i n g . 

The m a j o r i t y h o l d s t h a t we may a f f i r m t h e Referee's o r d e r m o d i f y i n g t h e 
D i r e c t o r ' s o r d e r i n t h i s v o c a t i o n a l s e r v i c e s m a t t e r o n l y i f we f i n d t h a t t h e 
D i r e c t o r abused h i s d i s c r e t i o n by making f i n d i n g s o f f a c t w h i c h a r e " n o t j u s t i 
f i e d by, and c l e a r l y a g a i n s t , reason and evi d e n c e " i n t h e h e a r i n g r e c o r d . The 
m a j o r i t y r e v e r s e s t h e Referee's o r d e r because " i t c o u l d r e a s o n a b l y be c o n c l u d e d " 
t h a t t h e c l a i m a n t l e f t work f o r a reason o t h e r t h a n t h e compensable i n j u r y and, 
t h e r e f o r e , i s n o t e n t i t l e d t o s e r v i c e s under t h e a p p l i c a b l e a d m i n i s t r a t i v e r u l e . 
Because I b e l i e v e t h a t t h e s t a t u t e c o n t e m p l a t e s t h a t t h e Referee i s t h e p r i m a r y 
f a c t f i n d e r and must make independent f i n d i n g s o f f a c t on i s s u e s d i r e c t l y b e a r i n g 
on e n t i t l e m e n t t o v o c a t i o n a l s e r v i c e s , I d i s s e n t . 

I n o t e , p r e l i m i n a r i l y / t h a t t h e m a j o r i t y a r t i c u l a t e s a l e g a l r u l e w h i c h I 
b e l i e v e must be implemented by t h e f o l l o w i n g p r o c e d u r e : The r e f e r e e c o n d u c t s a 
f u l l e v i d e n t i a r y h e a r i n g on a l l m a t t e r s r e l a t e d t o c l a i m a n t ' s e l i g i b i l i t y f o r 
v o c a t i o n a l s e r v i c e s . The r e f e r e e t h e n examines any f i n d i n g s o f f a c t t h a t t h e 
D i r e c t o r has chosen t o make.^ I f t h e r e f e r e e f i n d s t h a t t h e D i r e c t o r ' s f i n d i n g s 
o f f a c t a r e n o t j u s t i f i e d by, and are c l e a r l y c o n t r a r y t o t h e e v i d e n c e , t h e n t h e 
r e f e r e e may f i n d t h a t t h e d i r e c t o r has abused h i s d i s c r e t i o n i n f a c t f i n d i n g . 
Then, I t a k e i t , and o n l y t h e n , t h e r e f e r e e would make independent f i n d i n g s o f 
f a c t and r e s o l v e t h e d i s p u t e i n r e l i a n c e t h e r e o n . 

1 N o t h i n g i n e i t h e r t h e s t a t u t e o r t h e a d m i n i s t r a t i v e r u l e s r e q u i r e s t h e 
D i r e c t o r t o make any f i n d i n g s o f f a c t a t a l l . See ORS 6 5 6 . 2 8 3 ( 2 ) ; OAR 436-120-
210. 
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The m a j o r i t y d e c l a r e s t h a t : 
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"The r e f e r e e does n o t de t e r m i n e how t h e e v i d e n c e p r e 
p o n d e r a t e s o r even i f t h e r e i s s u b s t a n t i a l e v i d e n c e t o 
s u p p o r t t h e d i r e c t o r ' s o r d e r . The r e f e r e e may o n l y 
m o d i f y t h e d i r e c t o r ' s o r d e r . . . i f t h e h e a r i n g 
r e c o r d 'as a whole' i n d i c a t e s t h a t t h e d i r e c t o r a c t e d 
( f o u n d f a c t , reached c o n c l u s i o n s o r a p p l i e d t h e l a w ) ' . 
. . t o an end o r purpose n o t j u s t i f i e d by, and c l e a r l y 
a g a i n s t reason and evid e n c e . ' " 

There a r e two f a u l t s i n t h i s f o r m u l a t i o n . F i r s t , i t s u g g e s t s t h a t we r e 
v i e w d e c i s i o n s o f t h e D i r e c t o r i n v o c a t i o n a l r e h a b i l i t a t i o n m a t t e r s o n l y f o r 
abuse o f d i s c r e t i o n — w h e r e a s t h e s t a t u t e r e q u i r e s us t o m o d i f y an o r d e r i f i t 
v i o l a t e s a s t a t u t e o r r u l e , exceeds s t a t u t o r y a u t h o r i t y , was made p u r s u a n t t o 
u n l a w f u l p r o c e d u r e , o r was an abuse o f d i s c r e t i o n . I submit t h a t , i n a p p l y i n g 
t h e f o r m e r t h r e e s t a n d a r d s , we are n o t p e r m i t t e d t o d e f e r t o " r e a s o n a b l e " o r 
" j u s t i f i a b l e " conduct by t h e D i r e c t o r . Rather, where t h e q u e s t i o n i s one o f 
v i o l a t i o n o f s t a t u t e o r r u l e , we must de c i d e t h e q u e s t i o n o f law; we cannot 
u p h o l d t h e D i r e c t o r ' s a p p l i c a t i o n o f law s i m p l y because i t i s n o t u n r e a s o n a b l e . 
J u s t as an a p p e l l a t e c o u r t , r e v i e w i n g a t r i a l j udge's d e c i s i o n , does n o t a p p l y 
t h e c l e a r l y e r r o n e o u s s t a n d a r d t o r e v i e w o f q u e s t i o n s o f law, we cannot a p p l y 
t h e s t a n d a r d f o r r e v i e w o f e x e r c i s e s o f d i s c r e t i o n t o q u e s t i o n s o f v i o l a t i o n o f 
law, o f e x t e n t o f a u t h o r i t y , o r improper p r o c e d u r e . 

My second, and c o r o l l a r y , o b j e c t i o n i s t o t h e m a j o r i t y ' s a s s u m p t i o n t h a t 
t h e abuse o f d i s c r e t i o n t e s t a p p l i e s t o e s s e n t i a l l y d e p r i v e t h e h e a r i n g process 
o f i t s f a c t f i n d i n g purpose. 

The Board's approach makes a sham o f t h e e v i d e n t i a r y h e a r i n g conducted i n 
t h i s f o r u m . The p a r t i e s a r e i n v i t e d t o come, t o t e l l t h e i r s t o r i e s and t o make 
t h e i r cases t o t h e r e f e r e e . Yet t h e r e f e r e e , no m a t t e r how c o m p e l l i n g t h e e v i 
dence, may n o t make f i n d i n g s o f f a c t which c o n t r a d i c t t h o s e r e a c h e d by t h e 
D i r e c t o r w i t h o u t h e a r i n g p r o v i d e d t h a t t h e r e i s a r e a s o n a b l e b a s i s i n t h e hear
i n g r e c o r d f o r t h e D i r e c t o r ' s f i n d i n g . T h i s approach i s i n c o n s i s t e n t w i t h p r i o r 
agency i n t e r p r e t a t i o n s o f t h e s t a t u t e , i t o f f e n d s f u n d a m e n t a l n o t i o n s o f due 
p r o c e s s , and i t i s w i t h o u t s u p p o r t i n t h e language o f t h e s t a t u t e i t s e l f . 

The Board has c l e a r l y h e l d t h a t t h e r e f e r e e must i n d e p e n d e n t l y f i n d t h e 
b a s i c f a c t s i n cases i n v o l v i n g v o c a t i o n a l s e r v i c e s . R i c h a r d O. F i s c h e r , 36 Van 
N a t t a 822 ( 1 9 8 4 ) . The D i r e c t o r ' s d e c i s i o n must be m o d i f i e d i f , g i v e n t h e f a c t s 
f o u n d a f t e r h e a r i n g , t h e D i r e c t o r ' s d e c i s i o n i s i n c o n f l i c t w i t h t h e s t a t u t e o r 
h i s own r u l e s . Thus, i n Ch a r l e s E. Barney, 41 Van N a t t a 1057, 1058 ( 1 9 8 9 ) , we 
h e l d t h a t : 

"Under f o r m e r ORS 656.283(2), t h e s t a n d a r d f o r r e v i e w 
i s l i m i t e d . However, t h e s t a t u t e does n o t p r e c l u d e 
e x a m i n a t i o n and s c r u t i n y o f t h e u n d e r l y i n g f a c t s upon 
w h i c h t h e D i r e c t o r ' s d e c i s i o n i s based by t h e R e f e r e e , 
and by t h e Board. See g e n e r a l l y , D a n i e l T. Cobbin, 
41 Van N a t t a 326 (1 9 8 9 ) . A c c o r d i n g l y , we proceed t o 
r e v i e w , as a f a c t u a l m a t t e r , t h e b a s i s o f t h e 
D i r e c t o r ' s d e c i s i o n . . . " 

41 Van N a t t a a t 1058. The D i r e c t o r ' s d e c i s i o n i n Barney was p r e d i c a t e d on f i n d 
i n g s t h a t : (1) c l a i m a n t s u f f e r e d no permanent p h y s i c a l l i m i t a t i o n s due t o t h e 
compensable i n j u r y ; and (2) he was a b l e t o r e t u r n t o work f o r t h e employer a t 
i n j u r y and would have been employed f o r t h a t employer b u t f o r a t e r m i n a t i o n f o r 
reasons u n r e l a t e d t o t h e i n j u r y . The D i r e c t o r c o n c l u d e d , based on f i n d i n g ( 1 ) , 
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t h a t c l a i m a n t was i n e l i g i b l e under former OAR 436-120-040, w h i c h p r o v i d e s t h a t 
o n l y w o r k e r ' s l i k e l y t o s u s t a i n permanent d i s a b i l i t y due t o a compensable i n j u r y 
may be e l i g i b l e f o r v o c a t i o n a l s e r v i c e s . He f u r t h e r c o n c l u d e d , based on f i n d i n g 
( 2 ) , t h a t c l a i m a n t was i n e l i g i b l e under forme r OAR 436-120-090, w h i c h p r o v i d e d 
t h a t a w o r k e r i s i n e l i g i b l e i f h i s l a c k o f s u i t a b l e employment i s no l o n g e r due 
t o t h e compensable i n j u r y . The r e f e r e e found t h a t c l a i m a n t was p e r m a n e n t l y 
i m p a i r e d i n l i g h t o f a D e t e r m i n a t i o n Order which awarded c l a i m a n t 5 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y . He a l s o found, based on a h e a r i n g r e c o r d 
r e p l e t e w i t h c o n f l i c t i n g e v i d e n c e , t h a t c l a i m a n t was n o t a b l e t o r e t u r n t o h i s 
p r i o r work. I n a f f i r m i n g t h e r e f e r e e ' s o r d e r , m o d i f y i n g t h e D i r e c t o r ' s o r d e r 
and o r d e r i n g t h e i n s u r e r t o p r o v i d e v o c a t i o n a l s e r v i c e s , we h e l d t h a t , g i v e n t h e 
f a c t s as f o u n d by t h e r e f e r e e , t h e D i r e c t o r ' s d e c i s i o n was c o n t r a r y t o law. 

The m a j o r i t y e r r s here because i t f a i l s t o make t h e inde p e n d e n t f i n d i n g s 
based on t h e h e a r i n g r e c o r d which a r e r e q u i r e d by Barney. 

The r o l e o f t h e r e f e r e e , and t h e Board on de novo r e v i e w , i n h e a r i n g on a 
m a t t e r c o n c e r n i n g a c l a i m under ORS 656.283 i s t w o f o l d . F i r s t , t h e r e f e r e e must 
f i n d t h e f a c t s based on t h e r e c o r d b e f o r e him. I n so d o i n g , t h e r e f e r e e must 
i n d e p e n d e n t l y w e i g h t h e ev i d e n c e b e f o r e him. Second, t h e r e f e r e e (and t h e 
Board) must a p p l y t h e law t o t h e f a c t s . See Armstrong v. A s t e n H i l l Company, 90 
Or App 200 ( 1 9 8 8 ) . 2 

A w o r k e r s ' compensation r e f e r e e ' s unique r e s p o n s i b i l i t y i s t o conduct an 
e v i d e n t i a r y h e a r i n g and t o f i n d f a c t s based on h i s own o b s e r v a t i o n o f t h e w i t 
nesses as w e l l as on t h e substance o f t h e i r t e s t i m o n y and t h e documentary 
r e c o r d . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473 ( 1 9 7 7 ) . The 
r e f e r e e does n o t l o s e t h i s p i v o t a l p o s i t i o n even when t h e i s s u e has been i n i 
t i a l l y d e t e r m i n e d by t h e D i r e c t o r o r h i s s u b o r d i n a t e s . To a f f o r d any presump
t i o n o f c o r r e c t n e s s t o t h e D i r e c t o r ' s d e c i s i o n i n such cases "would u n d e r c u t t h e 
r e f e r e e ' s and t h e Board's de novo f a c t f i n d i n g f u n c t i o n . " SAIF v. Baer, 61 Or 
App 335 ( 1 9 8 3 ) . 

I n cases i n v o l v i n g v o c a t i o n a l s e r v i c e s , t o be s u r e , a p a r t y must f i r s t 
seek r e l i e f f r o m t h e D i r e c t o r o f t h e Department o f I n s u r a n c e and F i n a n c e and t h e 
D i r e c t o r ' s o r d e r may be m o d i f i e d o n l y i f one o f f o u r c i r c u m s t a n c e s o b t a i n s : The 
o r d e r v i o l a t e s a s t a t u t e o r r u l e , exceeds t h e D i r e c t o r ' s s t a t u t o r y a u t h o r i t y , 
was made upon u n l a w f u l p r o c e d u r e , o r was c h a r a c t e r i z e d by abuse o f d i s c r e t i o n . 
ORS 6 5 6 . 2 8 3 ( 1 ) . 

N e v e r t h e l e s s , n o t h i n g i n ORS 656.283(2) suggests t h a t t h e r e f e r e e s h o u l d 
n o t make f i n d i n g s o f f a c t de novo i n v o c a t i o n a l s e r v i c e s cases. C e r t a i n l y 
n o t h i n g i n t h e s t a t u t e s u p p o r t s t h e m a j o r i t y ' s d e c l a r a t i o n t h a t t h e r e f e r e e i s 
t i e d t o any f i n d i n g s o f f a c t made by t h e D i r e c t o r p r o v i d e d t h a t t h e y a r e sup
p o r t e d by "any e v i d e n c e " . The s t a t u t e s i m p l y p r e s c r i b e s t h e c i r c u m s t a n c e s i n 
w h i c h t h e r e f e r e e may m o d i f y t h e D i r e c t o r ' s d e c i s i o n . The l e g i s l a t i v e h i s t o r y 
e s t a b l i s h e s t h a t t h e purpose o f t h e s p e c i a l p r o v i s i o n was n o t t o e l i m i n a t e e v i ^ 
d e n t i a r y h e a r i n g s b u t t o make c e r t a i n t h a t r e f e r e e s do n o t s u b s t i t u t e t h e i r 

2 I n my v i e w , a h e a r i n g s r e f e r e e must make f i n d i n g s o f f a c t on t h e 
r e c o r d b e f o r e him. Only a f t e r t h o s e f i n d i n g s a r e made, does t h e r e f e r e e a ddress 
t h e l e g a l q u e s t i o n as t o whether t h o s e f i n d i n g s t o g e t h e r w i t h t h e a p p l i c a b l e law 
r e q u i r e m o d i f i c a t i o n o f t h e o r d e r f o r one o f t h e reasons s t a t e d i n ORS 656.283. 
Under t h e m a j o r i t y ' s approach, t h e c a r t comes b e f o r e t h e h o r s e . The r e f e r e e 
f i r s t , w i t h o u t making f i n d i n g s on t h e c e n t r a l f a c t s g o v e r n i n g e l i g i b i l i t y f o r 
v o c a t i o n a l s e r v i c e s , d e c i d e s whether t h e D i r e c t o r has abused h i s d i s c r e t i o n i n 
f i n d i n g f a c t s . Then, as I t a k e i t , i f he has n o t abused h i s f a c t f i n d i n g d i s c r e 
t i o n , t h e r e f e r e e a g a i n addresses whether m o d i f i c a t i o n i s r e q u i r e d assuming t h e 
D i r e c t o r ' s f i n d i n g s a r e c o r r e c t . 
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j u d g m e n t — w i t h r e g a r d t o m a t t e r s i n v o l v i n g t h e e x e r c i s e o f s t a t u t o r i l y g r a n t e d 
d i s c r e t i o n — f o r t h a t o f t h e D i r e c t o r . - ^ 

I n v i e w o f t h i s o b l i g a t i o n t h a t we n o t s u b s t i t u t e our judgment f o r t h a t o f 
t h e D i r e c t o r , i t i s c l e a r t h a t t h e r e f e r e e ' s d u t y t o i n d e p e n d e n t l y weigh t h e 
e v i d e n c e and make b a s i c f i n d i n g s o f f a c t does n o t a u t h o r i z e him t o g r a n t o r deny 
v o c a t i o n a l s e r v i c e s a c c o r d i n g t o h i s own p r e d i l e c t i o n . I f t h e r e f e r e e ' s f i n d 
i n g s o f b a s i c f a c t compel t h e c o n c l u s i o n t h a t t h e D i r e c t o r v i o l a t e d t h e s t a t u t e 
o r t h e r u l e s i n g r a n t i n g o r d e n y i n g b e n e f i t s , t h e r e f e r e e must m o d i f y t h e D i r e c 
t o r ' s d e c i s i o n . I f , however, t h e D i r e c t o r ' s d e c i s i o n i s grounded i n an e x e r c i s e 
o f d i s c r e t i o n g r a n t e d by s t a t u t e o r r u l e , t h e n t h e d e c i s i o n s h o u l d n o t be 
d i s t u r b e d . See L i n c o l n County School D i s t r i c t v. Mayer, 39 Or App 99 
( 1 9 7 9 ) ; F a i r v i e w H o s p i t a l v. S t a n t o n , 28 Or App 643 ( 1 9 7 7 ) ; Jones v. Employment 
D i v i s i o n , 30 Or App 103 ( 1 9 7 7 ) . 4 

J That p o r t i o n o f ORS 656.283(2) l i m i t i n g t h e power o f r e f e r e e s t o m o d i f y 
a D i r e c t o r ' s o r d e r was f i r s t e nacted as a p p l i e d t o q u e s t i o n s o f e l i g i b i l i t y as 
opposed t o p a r t i c i p a t i o n i n v o c a t i o n a l r e h a b i l i t a t i o n i n 1979. A t t h a t t i m e , 
S e n a t o r K u l o n g o s k i o b j e c t e d t o t h e language proposed by t h e Workers' Compensa
t i o n Department f o r t h e reason t h a t i t would d e p r i v e t h e w o r k e r o f a h e a r i n g on 
v o c a t i o n a l i s s u e s . The Department's spokesperson assured him t h a t t h e b i l l 
s i m p l y c o d i f i e d an e x i s t i n g Department r u l e under which e v i d e n t i a r y h e a r i n g s d i d 
t a k e p l a c e . The p r o p o s a l was n o t i n t e n d e d t o e l i m i n a t e t h e r i g h t t o h e a r i n g b u t 
s i m p l y t o a s sure t h a t " t h e r e f e r e e o r t h e board cannot s u b s t i t u t e t h e i r judgment 
f o r t h e judgment o f t h e agency t h a t made t h e i n i t i a l d e c i s i o n , u n l e s s t h e agency 
does n o t f o l l o w i t s r u l e s and r e g u l a t i o n s down t h e l i n e . " T e stimony o f C l i f f 
A l l i s o n b e f o r e t h e Senate Committee on Labor, Consumer and Business A f f a i r s , 
M i n u t e s o f A p r i l 12, 1979. A l t h o u g h Senator K u l o n g o s k i agreed b u t n o n e t h e l e s s 
u r g e d t h a t t h e worker ought t o be p e r m i t t e d t o q u e s t i o n t h e agency's judgment i n 
p l a c i n g him i n a p a r t i c u l a r t y p e o f program a t h e a r i n g . A c c o r d i n g t o t h e 
m i n u t e s , t h e Senator 

"moved t h a t an amendment be d r a f t e d on t h e q u e s t i o n o f 
p a r t i c i p a t i o n t o a l l o w a c l a i m a n t t o appeal t h e d e c i 
s i o n o f t h e p a r t i c i p a t i o n i n a p a r t i c u l a r program o f 
V o c a t i o n a l R e h a b i l i t a t i o n t o a l l o w them t o a p p e a l t h a t 
d e c i s i o n and have t h e r e f e r e e s u b s t i t u t e t h e i r o p i n i o n 
f o r t h e d i r e c t o r . " 

M i n u t e s , Senate Committee on Labor, Consumer and Business A f f a i r s , A p r i l 12, 
1979 (emphasis added). The m o t i o n f a i l e d . N e v e r t h e l e s s , t h e d i s c u s s i o n does 
suggest t h a t ORS 656.283(2) was designed t o i n s u l a t e t h e D i r e c t o r ' s judgment 
w h i l e p r e s e r v i n g t h e i n t e g r i t y o f t h e e v i d e n t i a r y h e a r i n g . 

4 The m a j o r i t y ' s analogy t o c i r c u i t c o u r t r e v i e w o f SIAC's d i s c r e t i o n a r y 
d e c i s i o n s t o p e r m i t f i l i n g o f a c l a i m a f t e r t h e e x p i r a t i o n o f t h e f i l i n g p e r i o d 
i s a p p r o p r i a t e . I s u b m i t , however, t h a t t h e r o l e o f t h e j u r y i n such cases was 
n o t t o d e t e r m i n e whether t h e Commission's f i n d i n g s o f f a c t were an abuse o f d i s 
c r e t i o n b u t whether,' g i v e n t h e f a c t s as t h e j u r y found them, t h e Commission's 
u l t i m a t e d e c i s i o n t o a l l o w o r n o t t o a l l o w l a t e f i l i n g was a j u s t i f i a b l e e x e r 
c i s e o f i t s d i s c r e t i o n . Indeed, t h e Supreme C o u r t , i n T i c e v. SAIF, 183 Or 593 
(1948) s p e c i f i c a l l y h e l d t h a t t h e t r i a l judge d i d n o t e r r i n d e c l i n i n g t o 
i n s t r u c t t h e j u r y t h a t i t was t h e c l a i m a n t ' s burden t o p r o v e t h a t , " t h e f i n d i n g 
o f f a c t ( o f t h e Commission) are c o n t r a r y t o t h e a d m i t t e d o r c l e a r l y p r o v e n 
f a c t s . " I d . , a t 615. The c o u r t l e f t t h e j u r y ' s f a c t f i n d i n g power u n f e t t e r e d 
p r e c i s e l y because, as h e r e , t h e r e was no r i g h t t o h e a r i n g b e f o r e t h e Commission. 
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T h i s u n d e r s t a n d i n g o f t h e s t a t u t o r y scheme i s i n f o r m e d by c o n s t i t u t i o n a l 
c o n s i d e r a t i o n s . I n C a r r v. SAIF, 65 Or App 110 ( 1 9 8 3 ) , t h e c o u r t o f a p p e a l s 
h e l d , r e l y i n g on Fuentes v. Shevin, 407 U.S. 67 ( 1 9 7 2 ) , t h a t when t h e s t a t e a c t s 
t o deny an i n d i v i d u a l w o r k e r s ' compensation b e n e f i t s , t h a t d e p r i v a t i o n must be 
accompanied by due p r o c e s s p r o t e c t i o n s even though b e n e f i t s a r e a c t u a l l y p a i d by 
an i n s u r e r r a t h e r t h a n t h e s t a t e . T h e r e f o r e , t h e c o u r t h e l d t h a t a w o r k e r i s 
e n t i t l e d t o some p r o c e s s b e f o r e t h e D i r e c t o r approves sus p e n s i o n o f b e n e f i t s 
under ORS 656.325(1) as w e l l as t h e p o s t - s u s p e n s i o n h e a r i n g t o w h i c h a w o r k e r i s 
e n t i t l e d under ORS 656.283. I n t h i s case a l s o , c l a i m a n t has a p r o p e r t y i n t e r e s t 
i n v o c a t i o n a l s e r v i c e s . The worker i s a f f o r d e d n o t i c e and an o p p o r t u n i t y t o be 
h e a r d i n f o r m a l l y , p r i o r t o t h e D i r e c t o r ' s d e c i s i o n . The D i r e c t o r , however, con
d u c t s no e v i d e n t i a r y h e a r i n g . The h e a r i n g b e f o r e t h e R e f e r e e , under ORS 
656.283, i s what p r o v i d e s t h e e v i d e n t i a r y h e a r i n g t o w h i c h t h e C o n s t i t u t i o n o f 
t h e U n i t e d S t a t e s e n t i t l e s t h e worker. I f , as t h e m a j o r i t y h o l d s , t h a t e v i d e n 
t i a r y h e a r i n g i s so h o l l o w t h a t i t does not p e r m i t t h e R eferee t o a c t as de novo 
f a c t f i n d e r , t h e n c l a i m a n t i s d e n i e d due process. For t h i s r e a s o n , i n a d d i t i o n 
t o t h e p u r e l y s t a t u t o r y reasons s t a t e d above, I c o n c l u d e t h a t t h e R e f e r e e i s t h e 
p r i m a r y f i n d e r o f f a c t where t h e r e i s a d i s p u t e over v o c a t i o n a l s e r v i c e s . 

The c o u r t o f appeals has g i v e n w e i g h t t o t h e p r o t e c t i o n o f due p r o c e s s 
r i g h t s i n i n t e r p r e t i n g t h e ambiguous s t a t u t e g o v e r n i n g h e a r i n g s b e f o r e t h e 
Employment R e l a t i o n s Board (ERB) on a s t a t e employer's app e a l f r o m a d i s c i 
p l i n a r y a c t i o n . F a i r v i e w H o s p i t a l and T r a i n i n g Center v. S t a n t o n , s u p r a . The 
n a t u r e o f t h e h e a r i n g b e f o r e ERB was n o t s p e c i f i e d by s t a t e . However, t h e c o u r t 
h e l d t h a t 

"ERB i s , under t h e s t a t u t e and c o n s t i t u t i o n , t h e p r i 
mary f a c t f i n d e r , t h a t i s , t h e t r i b u n a l b e f o r e w h i c h 
a l l p a r t i e s have an o p p o r t u n i t y t o p r e s e n t and r e b u t 
e v i d e n c e r e l e v a n t t o a d i s c i p l i n a r y a c t i o n a g a i n s t a 
p u b l i c employe, t h e t r i b u n a l t h a t r e s o l v e s any con
f l i c t s i n t h e e v i d e n c e , and t h e t r i b u n a l w h i c h draws 
i n f e r e n c e s f r o m t h e e v i d e n c e . " 

F a i r v i e w H o s p i t a l v. S t a n t o n , supra, 28 Or App a t 649. See a n a l o g o u s l y , L i n c o l n 
County School D i s t r i c t v. Mayer, supra (Employment R e l a t i o n s Board i s p r i m a r y 
f a c t f i n d e r i n employee d i s c i p l i n e c a s e s ) . S i m i l a r l y , h e r e , i f t h e r e i s any 
a m b i g u i t y w i t h r e s p e c t t o t h e r e f e r e e ' s r o l e i n a v o c a t i o n a l s e r v i c e s d i s p u t e , 
c o n s t i t u t i o n a l c oncerns s h o u l d l e a d us t o conclude t h a t t h e r e f e r e e , and t h e 
Board on r e v i e w , must i t s e l f r e s o l v e c o n f l i c t s i n t h e e v i d e n c e and must i n d e p e n 
d e n t l y draw i n f e r e n c e s f r o m t h e evidence. 

B e f o r e we can d e c i d e whether t h e d e n i a l o f v o c a t i o n a l s e r v i c e s was i n 
v i o l a t i o n o f a r u l e o r was an abuse o f d i s c r e t i o n as a l l e g e d by c l a i m a n t , we 
must d e t e r m i n e , on de novo r e v i e w on t h e h e a r i n g r e c o r d , whether i n f a c t 
c l a i m a n t l e f t work f o r reasons r e l a t e d t o t h e compensable i n j u r y . The m a j o r i t y 
has f a i l e d t o t a k e t h a t i n i t i a l s t e p . 
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C l a i m a n t r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r t h a t a f f i r m e d a 
D e t e r m i n a t i o n Order award o f 18 p e r c e n t (57.6 degrees) unscheduled permanent 
d i s a b i l i t y f o r a c h r o n i c n o n a l l e r g i c r h i n i t i s w i t h n a s a l and s i n u s p o l y p s c o n d i 
t i o n . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We 
m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " , w i t h t h e f o l l o w i n g c o r r e c t i o n 
and s u p p l e m e n t a t i o n . 

I n p a r a g r a p h 2, page 1 t h e Referee found t h a t c l a i m a n t d e v e l o p e d an 
a l l e r g y t o a i r b o r n e c h e m i c a l s and s t r o n g odors. I n s t e a d , we f i n d t h a t c l a i m a n t 
s u f f e r s f r o m c h r o n i c n o n a l l e r g i c r h i n i t i s w i t h n a s a l and s i n u s p o l y p s , caused by 
l o n g t e r m exposure t o i n h a l a n t c h e m i c a l i r r i t a n t s . (Ex. 2 7 ) . 

Cl a i m a n t i s capable o f p e r f o r m i n g medium work. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t has s u s t a i n e d a 30 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h er o c c u p a t i o n a l d i s e a s e o f c h r o n i c n o n a l l e r g i c r h i n i t i s w i t h n a s a l and s i n u s 
p o l y p s . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t contends t h a t , because c l a i m a n t ' s c o n d i t i o n i s n o t encompassed 
by any d e f i n i t i o n i n t h e s t a n d a r d s , t h e t e s t o f her d i s a b i l i t y i s l o s s o f e a r n 
i n g c a p a c i t y w i t h o u t r e g a r d t o t h e s t a n d a r d s . We d i s a g r e e . 

Former ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s 
f o r t h e e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o fo r m e r 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . The st a n d a r d s i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010 and former OAR 436-35-003. 

Because c l a i m a n t ' s c l a i m was c l o s e d by a March 28, 1989 D e t e r m i n a t i o n 
o r d e r , t h e s t a n d a r d s adopted e f f e c t i v e January 1, 1989, a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . 

The Referee a p p l i e d former OAR 436-35-430(8), w h i c h p r o v i d e s : "When 
exposure t o p h y s i c a l o r ch e m i c a l agents has r e s u l t e d i n t h e development o f an 
a l l e r g i c response, impairment o f t h e e n d o c r i n e system s h a l l be r a t e d as f o l l o w s : 
. . ." C l a i m a n t argues t h a t , i f t h e sta n d a r d s a r e a p p l i e d , t h i s s e c t i o n does 
n o t a p p l y t o her c o n d i t i o n because her c o n d i t i o n i s n o t an a l l e r g i c response and 
does n o t i n v o l v e t h e e n d o c r i n e system. 

There i s no r u l e which e x a c t l y f i t s t h i s s i t u a t i o n . We a r e r e l u c t a n t t o 
a p p l y a r u l e by analogy t h a t does n o t p r e c i s e l y a p p l y by i t s t e r m s . See Ralph 
A. Neelev, 42 Van N a t t a 1638 (1990). I n t h i s case, we a r e persuaded t h a t i f we 
were t o c a l c u l a t e an award based on impairment p u r s u a n t t o f o r m e r OAR 436-35-
385, w h i c h i n c o r p o r a t e s former OAR 436-35-430(8) by r e f e r e n c e , we would 
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n o n e t h e l e s s be persuaded t h a t c l a i m a n t ' s l o s s exceeds t h a t i n d i c a t e d by t h e 
s t a n d a r d s . 

We f i r s t c a l c u l a t e c l a i m a n t ' s d i s a b i l i t y assuming c l a i m a n t has i m p a i r m e n t 
r e c o g n i z e d by t h e s t a n d a r d s . C l a i m a n t s u s t a i n e d n a s a l and s i n u s p o l y p s and 
c h r o n i c r h i n i t i s as a r e s u l t o f exposure t o a i r b o r n e c h e m i c a l i r r i t a n t s i n her 
work. T h i s c o n d i t i o n c o n s t i t u t e s a r e s p i r a t o r y system i m p a i r m e n t , t h e s u b j e c t 
o f f o r m e r ORS 436-35-385. The n o t e a t t h e end o f t h i s s e c t i o n s t a t e s : "For 
w o r k e r s who have de v e l o p e d an a l l e r g i c r e s p i r a t o r y response t o p h y s i c a l o r chem
i c a l a g e n t s r e f e r t o OAR 436-35-430(8)," t h e s e c t i o n a p p l i e d by t h e R e f e r e e . 
A l t h o u g h we d e c l i n e t o f i n d t h a t c l a i m a n t has an a l l e r g i c r e a c t i o n , t h e c o n d i 
t i o n s c o v e r e d by t h e s e s e c t i o n s are t h e most c l o s e l y analogous t o c l a i m a n t ' s 
r e s p i r a t o r y response. 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e s t a n d a r d s i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d t o c l a i m a n t ' s age, educa
t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once e s t a b l i s h e d , t h e v a l u e s f o r age and 
e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e a p p r o p r i a t e v a l u e f o r 
a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added t o t h e a p p r o p r i a t e 
v a l u e f o r i m p a i r m e n t t o y i e l d t h e percentage o f unscheduled permanent p a r t i a l 
d i s a b i l i t y . Former OAR 436-35-280. 

The u n d e r l y i n g f a c t s t o which t h e s t a n d a r d s a r e a p p l i e d need o n l y be 
e s t a b l i s h e d by a preponderance o f t h e evidence. However, e i t h e r p a r t y may 
e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more 
o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e s t a n d a r d s . Former ORS 656.283(7) 
and 656.295(5) . 

Age 

C l a i m a n t has n o t r e t u r n e d t o o r been o f f e r e d her u s u a l and customary 
work. The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 46 y e a r s i s 1. Former OAR 
436-35-290. 

Formal E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 10 y e a r s o f f o r m a l e d u c a t i o n i s 1. 
Former OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) . 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l d emonstrated by c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o t h e 
d a t e o f h e a r i n g i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f i n j u r y 
was 7 (DOT # 840.381-010). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s 1. 
I d . 

T r a i n i n g 

C l a i m a n t has documented t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
t r a i n i n g i s 0. Former OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 
2, t h e f o r m a l e d u c a t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e t r a i n i n g v a l u e . 
Former OAR 436-35-300(6). 
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A d a p t a b i l i t y 

An a d a p t a b i l i t y v a l u e f o r c l a i m a n t , who i s un a b l e t o r e t u r n t o h i s o r her 
u s u a l and customary work [See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] and who has n o t r e 
t u r n e d t o m o d i f i e d work, i s d e t e r m i n e d by her r e s i d u a l p h y s i c a l c a p a c i t y , w i t h 
o u t r e g a r d t o her p h y s i c a l c a p a c i t y p r i o r t o her o c c u p a t i o n a l d i s e a s e . Former 
OAR 436-35- 3 1 0 ( 4 ) . The Referee found t h a t c l a i m a n t was a b l e t o p e r f o r m medium 
work p r i o r t o her o c c u p a t i o n a l d i s e a s e and i s now a b l e t o p e r f o r m o n l y s e d e n t a r y 
t o l i g h t work. We agree t h a t c l a i m a n t was a b l e t o do medium work b e f o r e con
t r a c t i n g t h e compensable d i s e a s e . We f i n d no e v i d e n c e , however, t h a t c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e has changed her a b i l i t y t o p e r f o r m medium work. Her l i m i 
t a t i o n s due t o t h e d i s e a s e r e s u l t from exposure t o a i r b o r n e i r r i t a n t s and n o t t o 
l i f t i n g . Thus, c l a i m a n t ' s p h y s i c a l c a p a c i t y f a l l s w i t h i n t h e medium c a t e g o r y . 
The a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 1. I d . 

Imp a i r m e n t 

When a r e a c t i o n t o exposure t o p h y s i c a l o r c h e m i c a l agents p r e v e n t s some 
work r e l a t e d a c t i v i t i e s , t h e impairment v a l u e i s 5-10 p e r c e n t . Former OAR 436-
3 5 - 4 3 0 ( 8 ) ( b ) . The v a l u e i s 10-15 p e r c e n t when t h e r e a c t i o n p r e v e n t s most work-
r e l a t e d a c t i v i t i e s . Former OAR 4 3 6 - 3 5 - 4 3 0 ( 8 ) ( c ) . I n t h i s case, c l a i m a n t i s 
p r e v e n t e d f r o m some, b u t n o t most, w o r k - r e l a t e d a c t i v i t i e s . Thus, her i m p a i r 
ment r a t i n g i s 10 p e r c e n t assuming c l a i m a n t has imp a i r m e n t r e c o g n i z e d by t h e 
s t a n d a r d s . 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e s t a n d a r d s , we proceed t o t h a t c a l c u l a t i o n . When c l a i m a n t ' s 
age v a l u e 1 i s added t o her e d u c a t i o n v a l u e 2 t h e sum i s 3. When t h a t v a l u e i s 
m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 1 t h e p r o d u c t i s 3. When t h a t v a l u e 
i s added t o c l a i m a n t ' s impairment v a l u e 10 t h e r e s u l t i s 13 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y under t h e s t a n d a r d s . Former OAR 436-35-280(7). 

C l e a r and C o n v i n c i n g Evidence 

C l a i m a n t contends t h a t she has s u s t a i n e d a g r e a t e r l o s s o f e a r n i n g capac
i t y t h a n t h a t p r o v i d e d f o r under t h e s t a n d a r d s . See f o r m e r ORS 6 5 6 . 2 8 3 ( 7 ) . We 
agr e e . C l a i m a n t ' s symptoms r e c u r w i t h exposure t o p a i n t fumes even w h i l e wear
i n g a mask, and w i t h exposure t o n e a r l y a l l c h e m i c a l s , i n c l u d i n g h o u s e h o l d 
c l e a n i n g a g e n t s . Dr. Hodgson, o t o l a r y n g o l o g i s t , who p e r f o r m e d an independent 
m e d i c a l e x a m i n a t i o n , recommended t h a t c l a i m a n t be r e t r a i n e d f o r an o c c u p a t i o n 
t h a t w o u ld e n a b l e h'er t o a v o i d c h e m i c a l i r r i t a n t s o r perfumes. Dr. Eschelman, 
M.D., c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e s t r i c t e d c l a i m a n t t o employment where she 
w i l l n o t be exposed t o any s i g n i f i c a n t amount o f a i r b o r n e c h e m i c a l s . He has ex
p r e s s l y e x c l u d e d j o b s such as p a i n t i n g s u p e r v i s o r , p a i n t e r , c a b i n e t f i n i s h e r , 
paper hanger and b e a u t i c i a n , j o b s t h a t c l a i m a n t has e i t h e r p e r f o r m e d o r t o which 
she c o u l d t r a n s f e r her s k i l l s . These r e s i d u a l f u n c t i o n a l c a p a c i t y r e s t r i c t i o n s 
were n o t c o n s i d e r e d under our Standards a n a l y s i s . 

F u r t h e r m o r e , i n a d d i t i o n t o th e s e u n c o n t r a d i c t e d m e d i c a l r e s t r i c t i o n s , 
t h e v o c a t i o n a l e v i d e n c e i n d i c a t e s t h a t c l a i m a n t has no t r a n s f e r a b l e s k i l l s t h a t 
she can use w i t h i n h er l i m i t a t i o n s . As a r e s u l t , she would be c o n f i n e d t o e n t r y 
l e v e l work. T h i s has two e f f e c t s . She w i l l be l i m i t e d t o about 61 p e r c e n t o f 
t h e l a b o r m a r k e t , and her former wage-earning c a p a c i t y w i l l be c o n s i d e r a b l y 
d i m i n i s h e d . A l t h o u g h t h e Board has h e l d t h a t a l a b o r market l i m i t a t i o n i s i n 
s u f f i c i e n t i n i t s e l f t o e s t a b l i s h l o s s o f e a r n i n g c a p a c i t y , h e r e , where c l a i m a n t 
i s i n a d d i t i o n u n a b l e t o p e r f o r m her r e l a t i v e l y w e l l - p a i d s k i l l e d work, we f i n d 
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t h a t c l a i m a n t has e s t a b l i s h e d , by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t she has 
e x p e r i e n c e d a 30 p e r c e n t l o s s o f e a r n i n g c a p a c i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 11, 1989 i s m o d i f i e d . I n a d d i t i o n t o 
c l a i m a n t ' s D e t e r m i n a t i o n Order award o f 18 p e r c e n t (57.6 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y , c l a i m a n t i s awarded 12 p e r c e n t (38.4 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y , g i v i n g her a t o t a l award t o d a t e o f 30 p e r c e n t (96 de
gr e e s ) u n s c h e d u l e d permanent d i s a b i l i t y f o r her n o n a l l e r g i c r h i n i t i s and n a s a l 
p o l y p c o n d i t i o n . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r , payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y , n o t 
t o exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
CARL V. DUMLER, Claimant 

WCB Case Nos. 83-05840 & 84-06784 
ORDER ON REVIEW 

Robert J. G u a r r a s i , C l a i m a n t A t t o r n e y 
Rankin, e t a l . , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

A r g o n a u t I n s u r a n c e r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t 
low back c o n d i t i o n and need f o r s u r g e r y , d a t e d J u l y 23, 1983; (2) u p h e l d EBI 
Companies' d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n ; (3) 
awarded an a t t o r n e y f e e upon c l o s u r e o f t h e remanded c l a i m by t h e E v a l u a t i o n 
S e c t i o n , e q u a l t o 10 p e r c e n t o f t h e i n c r e a s e d compensation awarded by t h e E v a l u 
a t i o n S e c t i o n , i f any, t o a maximum o f $500; (4) assessed p e n a l t i e s and a t t o r n e y 
f e e s f o r an a l l e g e d u n r e a s o n a b l e d e n i a l ; and (5) d e c l i n e d t o r a t e e x t e n t o f p e r 
manent d i s a b i l i t y . On r e v i e w , t h e i s s u e s are c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , 
p e n a l t i e s , a t t o r n e y f e e s , and a u t h o r i t y t o r a t e e x t e n t o f d i s a b i l i t y . We a f f i r m 
i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

I n g e n e r a l , we adopt t h e Referee's " F i n d i n g s o f F a c t s . " However, we do 
not adopt t h e Refer e e ' s f i n d i n g t h a t t h e Argonaut c l a i m had n o t been c l o s e d by 
t h e E v a l u a t i o n S e c t i o n . We f u r t h e r supplement t h e Referee's f i n d i n g s below. 

A r g o n a u t i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r 
low back s u r g e r y , d a t e d June 15, 1983. The b a s i s o f t h e d e n i a l was t h a t 
A r g o n aut was n o t i n r e c e i p t o f a l l e g e d l y e s s e n t i a l m e d i c a l r e c o r d s . T h i s d e n i a l 
was t e n t a t i v e p e n d i n g r e c e i p t o f t h e needed documents. On J u l y 23, 1983, 
Argonaut i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . T h i s 
d e n i a l a l s o c o n f i r m e d t h a t c l a i m a n t ' s s u r g e r y r e q u e s t was d e n i e d due t o t h e 
s t i l l m i s s i n g m e d i c a l r e p o r t s . 

The compensable November 1982 i n j u r y w i t h Argonaut's i n s u r e d was i n i t i a l l y 
c l o s e d by D e t e r m i n a t i o n Order d a t e d December 12, 1983. The Order d i d n o t t a k e n 
i n t o a c c o u n t c l a i m a n t ' s c u r r e n t low back c o n d i t i o n and s u r g e r y . 

The i s s u e o f c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r c l a i m a n t ' s s u i c i d e 
a t t e m p t and u n d e r l y i n g p s y c h o l o g i c a l c o n d i t i o n was p r e s e r v e d , and n o t l i t i g a t e d , 
a t h e a r i n g . 
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We adopt t h e Referee's " f i n d i n g s o f u l t i m a t e f a c t " as supplemented below. 

The November 1982 compensable i n j u r y w i t h Argonaut's i n s u r e d i n d e p e n d e n t l y 
c o n t r i b u t e d t o c l a i m a n t ' s low back c o n d i t i o n and c u r r e n t need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The R eferee concl u d e d as a m a t t e r o f law t h a t A r g o n a u t ' s d e n i a l was p r o 
c e d u r a l l y i m p r o p e r as a back up d e n i a l , r e l y i n g on Georgia P a c i f i c v. Piwowar, 
305 Or 594 ( 1 9 8 8 ) , and Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) . However, inasmuch as 
we f i n d c l a i m a n t ' s c o n d i t i o n t o be compensable, we need n o t c o n s i d e r t h e p r o c e 
d u r a l v a l i d i t y o f Argonaut's d e n i a l . 

From a s u b s t a n t i v e p e r s p e c t i v e , t h e Referee fo u n d t h a t t h e compensable 
November 1982 i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t low 
back c o n d i t i o n . We agree. 

When c o m p e n s a b i l i t y and r e s p o n s i b i l i t y a r e b o t h a t i s s u e , as h e r e , t h e 
t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . E l i z a b e t h Coomer, 41 Van N a t t a 2300 ( 1 9 8 9 ) . 
C l a i m a n t has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h a t an 
i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s d i s a b i l i t y o r need f o r m e d i c a l 
t r e a t m e n t . H a r r i s v. A l b e r t s o n ' s I n c . , 65 Or App 254 ( 1 9 8 3 ) . 

The m e d i c a l r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s c u r r e n t low back c o n d i t i o n 
and need f o r s u r g e r y r e s u l t e d from t h e May 1981 and November 1982 compensable 
i n j u r i e s . As a r e s u l t o f t h e May 1981 i n j u r y , c l a i m a n t e x p e r i e n c e d c o n t i n u i n g 
low back p a i n up t o t h e d a t e o f t h e November 1982 i n j u r y . Subsequent t o t h e 
November 1982 i n j u r y , c l a i m a n t ' s symptoms were s u f f i c i e n t l y a c u t e as t o r e q u i r e 
low back s u r g e r y . C l a i m a n t ' s t r e a t i n g p h y s i c i a n s have o p i n e d a c a u s a l r e l a t i o n 
s h i p between t h e need f o r s u r g e r y and b o t h i n j u r i e s . T h e r e f o r e , we co n c l u d e 
t h a t c l a i m a n t has e s t a b l i s h e d a m a t e r i a l c o n t r i b u t i o n f r o m each i n j u r y . 

R e s p o n s i b i l i t y 

Because we f i n d c l a i m a n t ' s c u r r e n t c o n d i t i o n compensable we proce e d t o t h e 
r e s p o n s i b i l i t y i s s u e . The Referee concluded t h a t t h e r e s p o n s i b l e i n s u r e r was 
A r g o n a u t . We agree. 

Where t h e r e a r e two accepted i n j u r i e s t o t h e same body p a r t , t h e r e i s a 
r e b u t t a b l e p r e s u m p t i o n t h a t t h e i n s u r e r on r i s k a t t h e t i m e o f t h e l a s t a ccepted 
i n j u r y remains r e s p o n s i b l e . That i n s u r e r may r e b u t t h e p r e s u m p t i o n by e s t a b 
l i s h i n g t h a t t h e p r i o r accepted i n j u r y l a s t i n d e p e n d e n t l y c o n t r i b u t e d t o 
c l a i m a n t ' s worsened c o n d i t i o n . I n d u s t r i a l I n d e m n i t y v. Kearns, 70 Or App 583 
( 1 9 8 4 ) ; Champion I n t e r n a t i o n a l v. C a s t i l l e i a , 91 Or App 556 ( 1 9 8 8 ) ; L i n d a L. 
Wise, 42 Van N a t t a 115 (19 8 9 ) . 

We do n o t f i n d t h a t Argonaut as t h e l a s t employer has overcome t h e p r e 
s u m p t i o n o f r e s p o n s i b i l i t y . C l a i m a n t ' s t r e a t i n g p h y s i c i a n and surgeon, Dr. 
Bernson p e r s u a s i v e l y o p i n e d t h a t t h e second i n j u r y was " e q u a l l y c u l p a b l e " i n 
c o n t r i b u t i n g t o c l a i m a n t ' s need f o r s u r g e r y . Dr. Bernson e x p l a i n e d t h a t t h e 
November 1982 i n j u r y p r e c i p i t a t e d a c u t e low back symptoms r e s u l t i n g i n t h e sub
sequent s u r g e r y . Indeed, Dr. Bernson's, " t r e e - c u t t i n g " a n a l o g y s t r o n g l y sug
g e s t s a p a t h o l o g i c a l w o r s e n i n g , by a n a l o g i z i n g a second whack o f t h e axe k i l l i n g 
t h e t r e e , t o t h e second i n j u r y c a u s i n g t h e h e r n i a t i o n o f t h e L5-S1 d i s c r e q u i r 
i n g s u r g e r y . We a l s o n o t e t h a t p r i o r t o t h e November 1982 i n j u r y c l a i m a n t was 
a b l e t o work f u l l t i m e a t a p h y s i c a l l y demanding j o b even though e x p e r i e n c i n g 



2468 , C a r l V. Dumler, 42 Van N a t t a 2466 (1990) 

low back p a i n . However, a f t e r t h e November 1982 i n j u r y c l a i m a n t was no l o n g e r 
a b l e t o work due t o severe low back symptoms b r o u g h t on by t h e November 1982 
i n j u r y . A c c o r d i n g l y , we f i n d t h a t Argonaut has n o t r e b u t t e d t h e p r e s u m p t i o n o f 
l i a b i l i t y . 

P e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d unreasonable p a r t i a l d e n i a l . 

We adopt t h e Referee's "Conclusions o f Law" w i t h r e g a r d t o t h i s i s s u e . 

E x t e n t o f permanent d i s a b i l i t y 

Because t h e R eferee had s e t a s i d e Argonaut's d e n i a l and remanded t h e c l a i m 
t o A r g o naut f o r p r o c e s s i n g , he concluded he d i d n o t have j u r i s d i c t i o n t o r a t e 
e x t e n t o f permanent d i s a b i l i t y . We agree. 

The November 1982 compensable i n j u r y had been acc e p t e d as a low back 
s t r a i n by A r g o n a u t . Argonaut s u b s e q u e n t l y d e n i e d c l a i m a n t ' s c u r r e n t low back 
c o n d i t i o n by d e n i a l l e t t e r i n J u l y 1983. Claimant became m e d i c a l l y s t a t i o n a r y 
on O c t o b e r 10, 1983, and t h e November 1982 c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order on December 12, 1983. The o r d e r s p e c i f i c a l l y n o t e d t h a t t h e c o n d i t i o n 
d e n i e d by t h e J u l y 1983 d e n i a l l e t t e r was n o t c o n s i d e r e d by t h e E v a l u a t i o n 
S e c t i o n . 

Thus, we f i n d t h a t c l a i m a n t ' s low back c l a i m has never been f u l l y p r o 
cessed i n accordance w i t h law, and f u r t h e r , has n o t been c l o s e d by t h e E v a l u a 
t i o n s e c t i o n . Inasmuch as we a f f i r m t h e Referee's d e c i s i o n t o s e t a s i d e 
A r g o n a u t ' s J u l y 1983 d e n i a l l e t t e r , and remand t h e c l a i m t o A r g onaut f o r p r o 
c e s s i n g i n accordance w i t h law, we d e c l i n e t o r a t e c l a i m a n t ' s permanent 
d i s a b i l i t y . 

P r o s p e c t i v e a t t o r n e y f e e on c l o s u r e by E v a l u a t i o n s 

F u r t h e r m o r e , because we have a f f i r m e d remanding t h e a g g r a v a t i o n c l a i m f o r 
p r o c e s s i n g and d e c l i n e d t o r a t e e x t e n t o f d i s a b i l i t y , we f i n d no a u t h o r i t y f o r 
a w a r d i n g c l a i m a n t ' s c o u n s e l an approved a t t o r n e y f e e under OAR 438-15-040. 
C l a i m a n t i s , however, e n t i t l e d t o an assessed f e e f o r p r e v a i l i n g a g a i n s t a 
d e n i e d c l a i m . ORS 6 5 6 . 3 8 6 ( 1 ) . We n o t e t h a t t h e Referee, i n f a c t , awarded such 
an a t t o r n e y f e e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $525, t o be p a i d 
by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 31 , 1989 i s a f f i r m e d i n p a r t , and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r a s s e s s i n g an a t t o r n e y f e e based 
upon 10 p e r c e n t o f a f u t u r e award by t h e E v a l u a t i o n S e c t i o n i f any, up t o a 
maximum o f $500, i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . For 
s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l 
i s awarded an assessed a t t o r n e y f e e o f $525, pa y a b l e by A r g o n a u t . 
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I n t h e M a t t e r o f t h e Compensation o f 
ARLENE C. ENGEN, Claimant 

WCB Case No. 87-08595 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and H o w e l l . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Jacobson's 
o r d e r t h a t s e t a s i d e i t s d e n i a l i n s o f a r as i t p e r t a i n e d t o c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m f o r back s u r g e r y . I n a d d i t i o n , t h e i n s u r e r seeks remand f o r 
a d m i s s i o n o f p o s t - h e a r i n g e v i d e n c e . Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e Referee's o r d e r which d e c l i n e d t o address c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . On r e v i e w , t h e i s s u e s a r e remand, c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s , 
and a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

I n October 1985, a f t e r w o r k i n g f o r t h e employer f o r about t h r e e 
months, c l a i m a n t was f i r s t t r e a t e d f o r hand and w r i s t p a i n , a l l e g e d l y caused by 
o p e r a t i n g machinery a t work. Her c o n d i t i o n was diagnosed as p r o b a b l e 
t e n d o n i t i s . Nerve c o n d u c t i o n t e s t i n g was normal and c l a i m a n t was t r e a t e d con
s e r v a t i v e l y w i t h a n t i - i n f l a m m a t o r i e s and p h y s i c a l t h e r a p y . On November 18, 
1985, c l a i m a n t ' s c l a i m f o r b i l a t e r a l hand and w r i s t t e n d o n i t i s was ac c e p t e d . 
C l a i m a n t was r e l e a s e d t o r e t u r n t o work i n February 1986. She r e t u r n e d t o work 
i n A p r i l o f 1986 and was d e c l a r e d m e d i c a l l y s t a t i o n a r y on May 7, 1986. I n a 
May 28, 1987 D e t e r m i n a t i o n Order, c l a i m a n t was awarded 10 p e r c e n t s c h e d u l e d 
permanent d i s a b i l i t y f o r each o f her forearms ( w r i s t s ) . v 

For two y e a r s , c l a i m a n t c o n t i n u e d t o e x p e r i e n c e hand, arm, and elbow 
symptoms and numerous m e d i c a l e x p e r t s diagnosed her c o n d i t i o n as t e n d o n i t i s , 
o v e r u s e syndrome, and c a r p a l t u n n e l syndrome. I n i t i a l l y c l a i m a n t ' s symptoms r e 
mained s t a t i o n a r y and t h e n c o m p l e t e l y r e s o l v e d and t h e n s h i f t e d f r o m t h e r i g h t 
s i d e t o t h e l e f t . O b j e c t i v e t e s t i n g , i n c l u d i n g nerve c o n d u c t i o n , was normal 
u n t i l August 1986 when " b o r d e r l i n e " median nerve s l o w i n g was r e p o r t e d . C l a i m a n t 
had r i g h t c a r p a l t u n n e l r e l e a s e i n September 1986, and l e f t c a r p a l t u n n e l 
s u r g e r y i n December 1986. 

I n t h e months i m m e d i a t e l y f o l l o w i n g s u r g e r y , c l a i m a n t ' s symptoms d i s 
appeared. I n May 1987, c l a i m a n t was thro w n from her ho r s e . She s u f f e r e d a 
b r o k e n nose and wore a neck brace f o r a week. T h e r e a f t e r , c l a i m a n t complained 
o f neck p a i n . C l a i m a n t f a i l e d t o r e v e a l t o her d o c t o r s t h a t she had a s e r i o u s 
a c c i d e n t w i t h her horse t h a t caused i n j u r y t o t h e neck r e g i o n . By October 1987, 
c l a i m a n t ' s symptoms had s l o w l y worsened t o t h e p o i n t t h a t she a l l e g e d l y was un
a b l e t o do any a c t i v i t y w i t h her hands. Claimant changed her t r e a t i n g p h y s i c i a n 
o f r e c o r d s i x t i m e s d u r i n g t h i s p e r i o d and a l l t r e a t i n g and e x a m i n i n g p h y s i c i a n s 
r e p o r t e d no o b j e c t i v e b a s i s f o r c l a i m a n t ' s ongoing c o m p l a i n t s . 

C l a i m a n t was f i r s t seen by Dr. Smith i n l a t e October o f 1987. Based 
on x - r a y r e s u l t s t h a t showed m i n i m a l c e r v i c a l p a t h o l o g y , Dr. Smit h c o n c l u d e d 
t h a t c l a i m a n t ' s upper e x t r e m i t y symptoms were caused by c e r v i c a l s p o n d y l o s i s 
w i t h p o s s i b l e n e r v e r o o t compression. On December 1, 1987, t h e i n s u r e r d e n i e d 
c l a i m a n t ' s r e q u e s t t o make Dr. Smith her seventh t r e a t i n g p h y s i c i a n , and would 
n o t a u t h o r i z e c e r v i c a l s p i n e s u r g e r y . S e v e r a l weeks l a t e r , Dr. Smit h p e r f o r m e d 
a c e r v i c a l d i s c e c t o m y and i n t e r b o d y f u s i o n o f C5-6. C l a i m a n t r e p o r t e d t h a t her 
hands and w r i s t s improved f o l l o w i n g t h e s u r g e r y . 

Two d o c t o r s ( Z i v e n and Davies) examined c l a i m a n t on b e h a l f o f t h e i n 
s u r e r and t h e y b o t h s t r o n g l y d i s a g r e e w i t h Dr. Smith's d i a g n o s i s and t r e a t m e n t . 
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ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s d e g e n e r a t i v e c e r v i c a l c o n d i t i o n i s n o t r e l a t e d t o her work
i n g c o n d i t i o n s . 

CONCLUSIONS OF LAW AND OPINION 
Remand 

The i n s u r e r r e q u e s t s remand, a l l e g i n g t h a t t h e h e a r i n g r e c o r d i s i n 
c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed a c c o r d i n g t o s t a t u t e . ORS 
65 6 . 2 9 5 ( 5 ) . S p e c i f i c a l l y , t h e i n s u r e r contends t h a t t h e r e c o r d i s i n s u f f i 
c i e n t l y d e v e l o p e d because c l a i m a n t r e t u r n e d t o work a f t e r t h e h e a r i n g and i s now 
c o m p l a i n i n g o f t h e same symptoms she had b e f o r e t h e d i s p u t e d s u r g e r y . We d i s 
agree t h a t t h i s c o n s t i t u t e s an i n s u f f i c i e n t l y developed r e c o r d . 

Remand i s g e n e r a l l y a p p r o p r i a t e o n l y upon a showing o f good cause o r 
o t h e r c o m p e l l i n g b a s i s . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 ( 1 9 8 6 ) . 
A " c o m p e l l i n g r e a s o n " f o r a d m i s s i o n o f p o s t - h e a r i n g e v i d e n c e e x i s t s when t h e 
e v i d e n c e : ( 1 ) concerns d i s a b i l i t y ; (2) was n o t o b t a i n a b l e a t t h e t i m e o f 
h e a r i n g ; and (3) i s r e a s o n a b l y l i k e l y t o a f f e c t t h e outcome o f t h e case. 
Compton v. Weyerhaeuser, 301 Or 641 (19 8 6 ) . Evidence w h i c h i s n o t i n e x i s t e n c e 
a t t h e t i m e o f h e a r i n g i s " u n a v a i l a b l e " b u t may s t i l l be " o b t a i n a b l e . " Compton, 
sup r a , a t 648. 

Here, b o t h s i d e s have had ample o p p o r t u n i t y t o o b t a i n and p r e s e n t e v i 
dence r e l a t i v e t o t h e i s s u e o f whether t h e r e q u e s t e d s u r g i c a l p r o c e d u r e was r e 
l a t e d t o t h e a c c e p t e d c o n d i t i o n and a r e a s o n a b l e and necessary m e d i c a l t r e a t 
ment. The r e c o r d i s s u f f i c i e n t l y developed and t h e p o s t - h e a r i n g c i r c u m s t a n c e s 
r e g a r d i n g c l a i m a n t ' s c u r r e n t c o m p l a i n t s a r e n o t r e l e v a n t . Evidence i s n o t newly 
d i s c o v e r e d m e r e l y because i t was promulgated a f t e r t h e h e a r i n g . We a c c o r d i n g l y 
deny t h e i n s u r e r ' s r e q u e s t f o r remand, and proceed w i t h o ur r e v i e w . 

C o m p e n s a b i l i t y o f Back Surgery 

The i n s u r e r must pay f o r t h e c e r v i c a l d i s c e c t b m y and i n t e r b o d y f u s i o n 
so l o n g as c l a i m a n t p r o v e s , by a preponderance o f t h e e v i d e n c e , t h a t t h e p r o c e 
d ure i s r e l a t e d t o t h e a c c e p t e d c o n d i t i o n and t h a t e i t h e r t h e n a t u r e o f t h e 
i n j u r y o r t h e p r o c e s s o f r e c o v e r y r e q u i r e d t h e s u r g e r y . ORS 6 5 6 . 2 4 5 ( 1 ) . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t e s t a b l i s h e d her c e r v i c a l 
d i s c e c t o m y and i n t e r b o d y f u s i o n o f C5-6 were d i r e c t l y r e l a t e d t o her compensable 
w r i s t and- hand c o n d i t i o n and were re a s o n a b l e and necessary p r o c e d u r e s f o r t h e 
t r e a t m e n t o f t h i s c o n d i t i o n . We r e v e r s e . 

The R e f e r e e s u p p o r t e d her d e c i s i o n p r i m a r i l y on t h e t e s t i m o n y o f t h e 
surgeon, Dr. Sm i t h . She conclud e d t h a t Dr. Smith was c l a i m a n t ' s " t r e a t i n g 
p h y s i c i a n " and, as such, h i s o p i n i o n s s h o u l d be g i v e n s p e c i a l d e f e r e n c e . The 
Ref e r e e a l s o f o u n d Dr. Smith's t e s t i m o n y was based on a more t h o r o u g h knowledge 
o f c l a i m a n t ' s c o n d i t i o n and more e x t e n s i v e m e d i c a l t e s t s . We d i s a g r e e . 

U n l i k e t h e R e f e r e e , we f i n d p e r s u a s i v e reasons n o t t o a c c o r d s p e c i a l 
d e f e r e n c e t o t h e o p i n i o n s o f Dr. Smith. See A l l i e v. SAIF, 79 Or App 284 
( 1 9 8 6 ) ; W e i l a n d v. SAIF, 64 Or App 810 (1983). Dr. Smith acknowledged t h a t he 
d i d n o t have a complete h i s t o r y o f c l a i m a n t ' s c o n d i t i o n e i t h e r when he f i r s t 
examined c l a i m a n t , o r a t t h e t i m e o f s u r g e r y , o r a t t h e t i m e o f h i s d e p o s i t i o n . 
I n a d d i t i o n , t h e i n f o r m a t i o n Dr. Smith r e l d e d on came p r i m a r i l y f r o m c l a i m a n t 
who was f o u n d n o t c r e d i b l e . We d e f e r t o t h e Referee's c r e d i b i l i t y f i n d i n g w h i c h 
was based on demeanor and t h e f a c t t h a t c l a i m a n t gave c o n t r a d i c t o r y t e s t i m o n y , 
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and f a i l e d t o d i s c l o s e r e l e v a n t m e d i c a l i n f o r m a t i o n t o her d o c t o r s . See 
C o a s t a l Farm Supply v. H u l t b e r q , 76 Or App 259, 263 ( 1 9 8 6 ) . 
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Based on an x - r a y f i n d i n g t h a t r e v e a l e d m i n i m a l c e r v i c a l p a t h o l o g y , 
Dr. S m i t h c o n c l u d e d t h a t c l a i m a n t ' s w r i s t and hand symptoms were caused by 
c e r v i c a l s p o n d y l o s i s w i t h p o s s i b l e nerve r o o t compression. However, no m e d i c a l 
s o u r c e , i n c l u d i n g Dr. Smith, r e l a t e d t h i s d e g e n e r a t i v e c e r v i c a l s p o n d y l o s i s t o 
c l a i m a n t ' s w o r k i n g c o n d i t i o n s . F u r t h e r m o r e , c l a i m a n t d i d n o t m e n t i o n t o Dr. 
S m i t h t h a t she had been h i t i n t h e head and t h r o w n f r o m her h o r s e s e v e r a l months 
b e f o r e t h e d i s p u t e d s u r g e r y , and t h a t a f t e r t h i s a c c i d e n t she wore a neck brace 
f o r a week. 

A l l m e d i c a l s p e c i a l i s t s who t r e a t e d o r examined c l a i m a n t between 
August 1985 and t h e h e a r i n g d a t e , r e p o r t e d f i n d i n g s and d i agnoses i n c o n s i s t e n t 
w i t h and c o n t r a r y t o t h e m e d i c a l o p i n i o n ( s ) o f Dr. Smith. For example, Dr. 
Z i v i n t e s t i f i e d t h a t t h e r e was no c o n n e c t i o n between c l a i m a n t ' s c e r v i c a l c o n d i 
t i o n and her compensable c a r p a l t u n n e l c o n d i t i o n . A c c o r d i n g t o Dr. Z i v i n , t h e r e 
was no e v i d e n c e o f nerve r o o t impingement o r p a t h o l o g y . He s u p p o r t e d t h i s o p i n 
i o n by n o t i n g t h e l a c k o f c l i n i c a l v e r i f i c a t i o n o f p a i n , numbness, weakness o r 
r e f l e x changes t h a t t r a c e t h e nerve r o o t d i s t r i b u t i o n o f C5-6. Dr. Z i v i n agreed 
w i t h t h e numerous m e d i c a l s p e c i a l i s t s who had examined and t r e a t e d c l a i m a n t 
b e f o r e October 1987: c l a i m a n t has t e n d o n i t i s o f t h e w r i s t s w i t h f l u c t u a t i n g 
a r e a s o f p a i n and t e n d e r n e s s . 

On t h i s r e c o r d , we f i n d ample s u p p o r t f o r t h e c o n c l u s i o n t h a t c l a i m a n t 
i s n o t a c r e d i b l e w i t n e s s . A c c o r d i n g l y , we f i n d Dr. Smith's o p i n i o n s are based 
on b o t h an i n a c c u r a t e and i n c o m p l e t e h i s t o r y and as such a r e n o t e n t i t l e d t o 
g r e a t e r w e i g h t . See Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . I n t h e f a c e o f p e r 
s u a s i v e c o n t r a r y m e d i c a l e v i d e n c e , Dr. Smith's o p i n i o n i s t h e r e f o r e i n s u f f i c i e n t 
t o e s t a b l i s h t h a t c l a i m a n t ' s d e g e n e r a t i v e c e r v i c a l c o n d i t i o n and t h e s p i n a l 
s u r g e r y a r e m a t e r i a l l y r e l a t e d t o t h e accepted c l a i m . A c c o r d i n g l y , we r e v e r s e 
t h e R e f e r e e and h o l d t h a t t h e c e r v i c a l d iscectomy and i n t e r b o d y s p i n a l f u s i o n 
a r e n o t compensable m e d i c a l t r e a t m e n t s . 

A g g r a v a t i o n 

The R eferee concluded t h a t , w h i l e t h e i n s u r e r ' s d e n i a l l e t t e r a l s o 
d e n i e d any a g g r a v a t i o n o r r e o p e n i n g o f t h e c l a i m , s i n c e c l a i m a n t o n l y appealed 
t h e d e n i a l o f m e d i c a l b e n e f i t s , " a g g r a v a t i o n " was n o t an i s s u e a t h e a r i n g . We 
d i s a g r e e . 

C l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e i n s u r e r ' s d e n i a l . That 
d e n i a l p e r t a i n e d t o a " r e q u e s t f o r a g g r a v a t i o n , r e o p e n i n g o f [ c l a i m a n t ' s ] c l a i m 
and s u r g e r y a u t h o r i z a t i o n . " At h e a r i n g , t h e p a r t i e s i d e n t i f i e d one o f t h e 
i s s u e s t o be r e s o l v e d as " t h e i n s u r e r ' s d e n i a l . " Inasmuch as t h e i n s u r e r d e n i e d 
c l a i m a n t ' s a g g r a v a t i o n c l a i m and s i n c e t h a t d e n i a l was d i s p u t e d a t t h e h e a r i n g , 
we c o n c l u d e t h a t t h e " a g g r a v a t i o n " c l a i m was p r o p e r l y b e f o r e t h e R e f e r e e . 

However, because we conclude t h a t c l a i m a n t ' s d e g e n e r a t i v e c e r v i c a l 
c o n d i t i o n i s n o t m a t e r i a l l y r e l a t e d t o t h e compensable i n j u r y , i t f o l l o w s t h a t 
t h e a g g r a v a t i o n d e n i a l s h o u l d l i k e w i s e be u p h e l d . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 8, 1988 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l d a t e d December 1, 1986 i s r e i n s t a t e d and u p h e l d . The R e f e r e e ' s assessed 
a t t o r n e y f e e award o f $2,600 i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
FRANK GIESBRECHT, Claimant 

WCB Case No. 88-15923 
ORDER ON REVIEW 

Bl a c k , Chapman & Webber, Cla i m a n t A t t o r n e y s 
L e s t e r H u n t s i n g e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t f o u n d t h a t c l a i m a n t 
i s no l o n g e r p e r m a n e n t l y and t o t a l l y d i s a b l e d . On r e v i e w , t h e i s s u e s a r e t h e 
c o n s t i t u t i o n a l i t y o f ORS 656.206 and permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

C o n s t i t u t i o n a l i t y o f ORS 656.206 

On r e v i e w , c l a i m a n t argues t h a t ORS 656.206 i s u n c o n s t i t u t i o n a l under 
A r t i c l e 1 20 o f t h e Oregon C o n s t i t u t i o n and under t h e 14 t h Amendment o f t h e 
U.S. C o n s t i t u t i o n because i t d e n i e s e q u a l p r o t e c t i o n t o c l a i m a n t . C l a i m a n t 
a s s e r t s t h a t t h i s i s because c l a i m a n t i s n o t e n t i t l e d t o i n c r e a s e d permanent 
d i s a b i l i t y i f h i s c o n d i t i o n worsens a f t e r h i s a g g r a v a t i o n r i g h t s have e x p i r e d , 
w h i l e under ORS 656.206, t h e c a r r i e r has t h e r i g h t t o a r e d u c t i o n o f t h e b e n e f i t 
a t any t i m e . 

When l e g i s l a t i o n t r e a t s i n d i v i d u a l s d i f f e r e n t l y from o t h e r s based on c e r 
t a i n immutable c h a r a c t e r i s t i c s , a c o u r t w i l l s t r i c t l y s c r u t i n i z e t h e l e g i s l a t i o n 
i n q u e s t i o n . However, where l e g i s l a t i o n does n o t t r e a t i n d i v i d u a l s d i f f e r e n t l y 
f r o m o t h e r s based on immutable c h a r a c t e r i s t i c s , t o w i t h s t a n d r e v i e w under t h e 
14 t h Amendment t h e l e g i s l a t i o n must r a t i o n a l l y f u r t h e r a l e g i t i m a t e s t a t e i n t e r 
e s t . See U.S. Department o f A g r i c u l t u r e v. Moreno, 413 U.S. 528 ( 1 9 7 3 ) . The 
Oregon c o u r t s a p p l y t h e same s t a n d a r d i n d e t e r m i n i n g whether l e g i s l a t i o n v i o 
l a t e s A r t i c l e 1 20 o f t h e Oregon C o n s t i t u t i o n . Wisherd v. Paul Koch 
Volkswagen, I n c . , 28 Or App 513 (19 7 7 ) . 

Here, ORS 656.206 does n o t t r e a t w orkers d i f f e r e n t l y based on immutable 
c h a r a c t e r i s t i c s . T h e r e f o r e , i n o r d e r t o be c o n s t i t u t i o n a l , ORS 656.206 must 
r a t i o n a l l y f u r t h e r a l e g i t i m a t e s t a t e i n t e r e s t . We f i n d t h a t i t i s r a t i o n a l l y 
r e l a t e d t o t h e purpose o f d e l i v e r i n g t h e maximum p o s s i b l e b e n e f i t s f r o m l i m i t e d 
r e s o u r c e s . T h e r e f o r e , ORS 656.206 i s c o n s t i t u t i o n a l . 

Permanent T o t a l D i s a b i l i t y 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee on t h i s i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 18, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
KENNETH W. MALLOY, Claimant 

WCB Case No. 89-08680 
ORDER ON REVIEW 

Barnes, e t a l . , C l aimant A t t o r n e y s 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee G a l t o n ' s o r d e r w h i c h 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a head i n j u r y . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f o r t h e employer on o r about August 24, 1988 as an 
o u t s i d e t r a f f i c d i r e c t o r i n f r o n t o f an a i r p o r t t e r m i n a l . He worked 10 hours 
per day, f o u r days p e r week. Claimant was p a i d f o r 8 hours and 40 m i n u t e s o f 
work p e r day. He was n o t p a i d f o r two 40 mi n u t e r e s t and meal b r e a k s each day. 

The employer m a i n t a i n e d a non-management employee l u n c h room w h i c h was 
l o c a t e d i n t h e a i r p o r t ' s l o n g - t e r m p a r k i n g l o t . R egular employees and super
v i s o r s r o u t i n e l y t o o k breaks and a t e meals i n t h e a i r p o r t t e r m i n a l c a f e t e r i a 
w h i c h was l o c a t e d on t h e second f l o o r o f t h e t e r m i n a l . Only employees o f compa
n i e s a t t h e a i r p o r t were a l l o w e d t o use t h e t e r m i n a l c a f e t e r i a . . 

On December 15, 1988, c l a i m a n t was n o t scheduled t o work, b u t was c a l l e d 
i n t o work. C l a i m a n t worked t h e f i r s t 3 t o 3.5 hours o f h i s s h i f t , t h e n t o o k a 
f o r t y m i n u t e b r e a k i n t h e employer's lunchroom. He d i d n o t e a t , b u t d i d smoke 
c i g a r e t t e s d u r i n g t h i s break. T h e r e a f t e r , c l a i m a n t r e t u r n e d t o h i s work. 

C l a i m a n t worked t h e n e x t 2 t o 2.5 hours and t h e n t o o k h i s second f o r t y . 
m i n u t e b r e a k . He spent t h e m a j o r i t y o f t h i s b r e a k i n t h e t e r m i n a l lunchroom 
e a t i n g . A f t e r e a t i n g , he walked down a f l i g h t o f s t a i r s t o t h e main t e r m i n a l 
l e v e l and went i n t o a g i f t shop t o buy l i f e s a v e r s and g e t matches. As c l a i m a n t 
was l e a v i n g t h e g i f t shop, t h e g i f t shop manager r o l l e d t h e s t e e l door down, un
i n t e n t i o n a l l y s t r i k i n g c l a i m a n t on t h e f o r e h e a d . C l a i m a n t e x p e r i e n c e d neck and 
f o r e h e a d p a i n and r e p o r t e d t h e i n c i d e n t t o h i s s u p e r v i s o r . He u l t i m a t e l y l e f t 
work t h a t day p r i o r t o t h e end o f h i s s h i f t . 

I n March 1989, t h e employer d e n i e d c l a i m a n t ' s c l a i m on t h e b a s i s t h a t i t 
d i d n o t a r i s e o u t o f nor was i t i n t h e course and scope o f h i s employment. 

CONCLUSIONS OF LAW AND OPINION 

The Referee c o n c l u d e d t h a t c l a i m a n t ' s i n j u r y a rose o u t o f and was i n t h e 
co u r s e o f h i s employment. We. d i s a g r e e . 

I n Rogers v. SAIF, 289 Or 633 (198 0 ) , t h e Supreme C o u r t adopted a u n i t a r y 
" w o r k - c o n n e c t i o n " approach which poses t h e f o l l o w i n g q u e s t i o n : " I s t h e r e l a 
t i o n s h i p between t h e i n j u r y and t h e employment s u f f i c i e n t t h a t t h e i n j u r y s h o u l d 
be compensable?" I d . a t 642. See a l s o P h i l A. L i v e s l e y Co. v. Russ, 296 Or 25 
( 1 9 8 3 ) . 

Seven f a c t o r s have been i d e n t i f i e d t o d e t e r m i n e whether an i n j u r y i s work-
r e l a t e d : (1) whether t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e employer; (2) 
w hether t h e a c t i v i t y was con t e m p l a t e d by t h e employer and employee; (3) whether 
t h e r i s k was an o r d i n a r y r i s k o f , and i n c i d e n t a l t o , t h e employment; (4) whether 
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t h e employee was p a i d f o r t h e a c t i v i t y ; (5) whether t h e a c t i v i t y was on t h e em
p l o y e r ' s p r e m i s e s ; (6) whether t h e a c t i v i t y was d i r e c t e d by o r a c q u i e s c e d i n by 
t h e e mployer; and (7) whether t h e employee was on a p e r s o n a l m i s s i o n o f h i s own. 
M e l l i s v. McEwen, Hanna, G i s v o l d , 74 Or App 571, 575, r e v den 300 Or 249 ( 1 9 8 5 ) . 
A l l o f t h e f a c t o r s may be c o n s i d e r e d ; no one f a c t o r i s d i s p o s i t i v e . I d . 

C l a i m a n t ' s t r i p t o t h e g i f t shop was a p e r s o n a l m i s s i o n t o o b t a i n matches 
and l i f e s a v e r s . A l t h o u g h he t e s t i f i e d t h a t t h e matches were t o warm h i s hands 
and t h e l i f e s a v e r s were t o keep h i s t h r o a t m o i s t , we f i n d t h i s t o o t e n u o u s a 
c o n n e c t i o n t o s u p p o r t a c o n c l u s i o n t h a t t h i s a c t i v i t y was f o r t h e b e n e f i t o f t h e 
employer. F u r t h e r , a l t h o u g h i t may have been c o n t e m p l a t e d t h a t c l a i m a n t w o uld 
use t h e t e r m i n a l c a f e t e r i a d u r i n g t h e course o f h i s work, i t was n o t contem
p l a t e d t h a t he would p a t r o n i z e t h e g i f t shop as a p a r t o f h i s j o b d u t i e s . 

C l a i m a n t ' s i n j u r y d i d n o t occur on t h e employer's premise and was n o t an 
o r d i n a r y , r i s k o f , o r i n c i d e n t a l t o h i s employment as a t r a f f i c d i r e c t o r . As 
n o t e d above, t h e employer may have acquiesced t o c l a i m a n t ' s use o f t h e t e r m i n a l 
lunchroom, b u t i t n e i t h e r d i r e c t e d nor acquiesced i n h i s use o f t h e t e r m i n a l 
g i f t shop, F i n a l l y , we conclu d e t h a t c l a i m a n t d i d n o t e s t a b l i s h t h a t he was 
p a i d d u r i n g t h e t i m e i n w h i c h t h e i n j u r y o c c u r r e d . A l t h o u g h Mr. P r u e t t , 
c l a i m a n t ' s f o r m e r s u p e r v i s o r , t e s t i f i e d t o t h e c o n t r a r y , he a l s o t e s t i f i e d t h a t 
he was u n f a m i l i a r w i t h p a y r o l l p r o c e d u r e s . F u r t h e r , t h e u n i o n agreement and t h e 
t e s t i m o n y o f B i l l Hung, t h e employer's manager, i n d i c a t e d t h a t c l a i m a n t was n o t 
p a i d d u r i n g h i s l u n c h break,. 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d 
t h a t h i s i n j u r y arose o u t o f o r was i n t h e course and scope o f h i s employment. 
A c c o r d i n g l y , h i s c l a i m i s n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 30, 1989 i s r e v e r s e d . The s e l f - i n s u r e d 
e mployer's d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's award o f $2,618 as an 
assessed a t t o r n e y f e e t o c l a i m a n t ' s counsel i s r e v e r s e d . 

October 30, 1990 C i t e as 42 Van N a t t a 2474 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MIKE S. MAMETIEFF, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
DEAN A. ROSTAD, dba ROSTAD TIMBER FALLERS, Employer 

WCB Case Nos. 88-16434, 88-16435, 88-16436, 88-17141, 88-17142 & 89-04492 
ORDER ON REVIEW 

, Ron Bohy, Claimant A t t o r n e y 
David H i t t l e , A t t o r n e y ' 

Gracey & Davidson, A t t o r n e y s 
D a v i d R. Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

Dean Rostad, an a l l e g e d noncomplying employer, r e q u e s t s r e v i e w o f t h o s e . 
p o r t i o n s o f Re f e r e e I r v i n g ' s o r d e r t h a t : (1) found him t o be a s u b j e c t employer 
on t h e d a t e o f c l a i m a n t ' s i n j u r y ; and (2) d e c l i n e d t o s e t a s i d e t h e SAIF Corpo
r a t i o n ' s a c c e p t a n c e , on Rostad's b e h a l f , o f c l a i m a n t ' s i n j u r y c l a i m f o r a f o r e 
head l a c e r a t i o n , d i z z i n e s s and headaches. On r e v i e w , t h e i s s u e s a r e s u b j e c t i v 
i t y and c o m p e n s a b i l i t y . 
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The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 

s u p p l e m e n t a t i o n . 

A p e r s o n may c o n t e s t a proposed o r d e r d e c l a r i n g t h a t p e r s o n t o be a non-
c o m p l y i n g employer by f i l i n g , w i t h i n 20 days o f r e c e i p t t h e r e o f , a w r i t t e n r e 
qu e s t f o r a h e a r i n g . ORS 656.740(1). I f a r e q u e s t f o r a h e a r i n g i s n o t f i l e d 
w i t h i n 20 days o f r e c e i p t , t h e o r d e r and/or p e n a l t y as proposed s h a l l be a f i n a l 
o r d e r and s h a l l n o t be s u b j e c t t o r e v i e w by any agency o r any c o u r t . 
ORS 6 5 6 . 7 4 0 ( 3 ) . 

I n t h i s case, t h e proposed o r d e r f i n d i n g Rostad t o be a noncomplying em
p l o y e r was d a t e d J u l y 14, 1988. H i s request, f o r h e a r i n g was postmarked August 
1 1 , 1988. The Referee a p p a r e n t l y r e c o g n i z e d t h e i s s u e whether Rostad had t i m e l y 
a p p e a l e d , b u t d i d n o t re a c h i t because t h e q u e s t i o n o f t i m e l i n e s s had n o t been 
r a i s e d . We do n o t agree w i t h t h e Referee's s u g g e s t i o n t h a t t h e r e q u i r e m e n t t o 
f i l e a r e q u e s t w i t h i n 20 days can be waived. As p r o v i d e d above, t h e r e q u i r e m e n t 
i s a m a t t e r o f j u r i s d i c t i o n and, t h e r e f o r e , cannot be waived. 

N o n e t h e l e s s , t h e r e i s n o t h i n g i n t h e r e c o r d as t o when Rostad r e c e i v e d 
t h e proposed o r d e r . T h e r e f o r e , t h e r e i s no evi d e n c e t h a t Rostad's r e q u e s t was 
n o t f i l e d w i t h i n t h e 20 day p e r i o d . Consequently, we t u r n t o t h e m e r i t s o f 
Rostad's h e a r i n g r e q u e s t . A f t e r c o n d u c t i n g our r e v i e w , we agree w i t h t h e 
Re f e r e e ' s f i n d i n g s and c o n c l u s i o n s t h a t Rostad was a s u b j e c t employer on t h e 
d a t e o f c l a i m a n t ' s i n j u r y . 

Subsequent t o t h e Referee's o r d e r , t h e Board i s s u e d K r i s t i L. Chase, 42 
Van N a t t a 1247 ( 1 9 9 0 ) . Under Chase, Rostad can o n l y d e f e a t t h e c o m p e n s a b i l i t y 
o f c l a i m a n t ' s c l a i m upon a showing o f m i s r e p r e s e n t a t i o n , f r a u d o r o t h e r i l l e g a l 
a c t i v i t y , because he f a i l e d t o r e q u e s t a h e a r i n g from SAIF's September 12, 1988 
acce p t a n c e o f c l a i m a n t ' s c l a i m w i t h i n 60 days from August 2, 1988, t h e d a t e SAIF 
r e c e i v e d n o t i c e o f t h e c l a i m . Because Rostad has made no such showing, c l a i m 
a n t ' s c l a i m i s compensable. See a l s o John A. T a l l a n t , 42 Van N a t t a 939 (1 9 9 0 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $500. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e s , t h e t i m e d e v o t e d t o t h e case (as r e p r e 
s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

. ORDER 

The Referee's o r d e r d a t e d A p r i l 20, 1989 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a $500 assessed f e e , p a y a b l e by t h e SAIF 
C o r p o r a t i o n on b e h a l f o f t h e noncomplying employer. 

October 30, 1990 C i t e as 42 Van N a t t a 2475 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD L. MILLS, Claimant 

WCB Case Nos. 89-14611 & 89-12037 
ORDER ON REVIEW 

S e l l e r s & Jacobs, Claimant A t t o r n e y s 
Woodrow W. P o l l o c k , J r . , Defense A t t o r n e y 
Sharon Schooley ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 
C l a i m a n t r e q u e s t s r e v i e w o f Referee I r v i n g ' s o r d e r t h a t u p h e l d d e n i a l s o f 

c o m p e n s a b i l i t y i s s u e d by t h e SAIF C o r p o r a t i o n on b e h a l f o f M o l a l l a T r a n s p o r t 
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Systems, I n c . and Commercial D r i v i n g S e r v i c e on t h e ground t h a t c l a i m a n t was not 
an Oregon s u b j e c t w o r k e r . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y 
( s u b j e c t i v i t y ) . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h o s e p o r t i o n s o f t h e Referee's o r d e r headed " S t i p u l a t e d F a c t s , " 
" F i n d i n g s o f F a c t " and " F i n d i n g s o f U l t i m a t e F a c t " w i t h t h e f o l l o w i n g q u a l i f i c a 
t i o n s . I n l i e u o f t h e Referee's f i n d i n g t h a t t r u c k s were d i s p a t c h e d f r o m t h e 
Vancouver o f f i c e a f t e r J u l y 1986, we f i n d t h a t a f t e r J u l y 1986 t r u c k s were d i s 
p a t c h e d by Fred Magenheimer, Rocky Compton, and A r t F u n k h o u i s e r . A l l were based 
i-n Vancouver, Washington. However, Magenheimer and Funkhouiser worked f r o m t i m e 
t o t i m e a t M o l a l l a Car & Truck, where t h e t r u c k s were r e p a i r e d , and a t o t h e r 
l o c a t i o n s as nece s s a r y . These men were c o n t a c t e d by d r i v e r s , f r o m t i m e t o t i m e , 
a t l o c a t i o n s o t h e r t h a n t h e Vancouver o f f i c e t o r e c e i v e d i s p a t c h o r d e r s . 

We make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s : 

A f t e r each h a u l , a t r u c k i s i n s p e c t e d . Trucks a r e i n s p e c t e d a t t h e 
Vancouver y a r d o r , i f t h e a t t e n t i o n o f a mechanic i s r e q u i r e d o r i f t h e n e x t 
l o a d w i l l be p i c k e d up c l o s e r t o M o l a l l a t h a n t o Vancouver, a t M o l a l l a Car & 
Truck . 

When c l a i m a n t f i r s t c o n t a c t e d Mr. Magenheimer r e g a r d i n g employment i n 
November 1986, he was h i r e d i m m e d i a t e l y . He was i n s t r u c t e d t o p i c k up a t r u c k 
a t M o l a l l a Car & Tr u c k and g e t a l o a d o f Christmas t r e e s i n Estacada f o r t r a n s 
p o r t t o C a l i f o r n i a . There was no d i s c u s s i o n a t t h a t t i m e o f t h e a n t i c i p a t e d 
d u r a t i o n o f c l a i m a n t ' s employment; he was h i r e d f o r an i n d e f i n i t e t e r m . There 
was no d i s c u s s i o n o f t h e n a t u r e o f t h e loads o r t h e l o c a t i o n o f t h e s h i p p e r s o r 
t h e d e s t i n a t i o n s t o which c l a i m a n t might s u b s e q u e n t l y be d i s p a t c h e d . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's O p i n i o n and Co n c l u s i o n s . There i s no b a s i s i n t h e 
r e c o r d f o r c l a i m a n t ' s c o n t e n t i o n t h a t c l a i m a n t was h i r e d o n l y t o h a u l C h r i s t m a s 
t r e e s f r o m Oregon. 

ORDER 

The. R e f e r e e ' s o r d e r d a t e d October 25, 1989 i s a f f i r m e d . 

October 30, 1990 C i t e as 42 Van N a t t a 2476 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BENJAMIN G. PARKER, Claimant 

WCB Case No. 85-10591 
ORDER ON REVIEW 

Dean H e i l i n g , Claimant A t t o r n e y 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee H o w e l l ' s o r d e r 
w h i c h : (1) d i d n o t assess a p e n a l t y f o r l a t e payment o f m e d i c a l s e r v i c e s ; (2) 
assessed a p e n a l t y i n t h e amount o f 15 p e r c e n t o f a l l t e m p o r a r y d i s a b i l i t y due 
from A p r i l 17, 1984 t h r o u g h January 17, 1986; and (3) d i d n o t assess a p e n a l t y 
f o r t h e s e l f - i n s u r e d employer's f a i l u r e t o pay a p r e v i o u s l y o r d e r e d p e n a l t y . On 
r e v i e w , t h e i s s u e i s p e n a l t i e s . We a f f i r m . i 
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FINDINGS OF FACT 
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We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t contends t h a t t h e Referee e r r e d i n n o t a s s e s s i n g p e n a l t i e s on two 
i s s u e s and n o t a s s e s s i n g a g r e a t e r p e n a l t y on t h e t h i r d i s s u e . We d i s a g r e e . 

M e d i c a l S e r v i c e s and P e n a l t i e s 

The R e f e r e e , i n h i s o r d e r on remand, d i d n o t address whether p e n a l t i e s 
were due f o r t h e l a t e payment o f m e d i c a l s e r v i c e s . The Referee had d e c i d e d t h a t 
i s s u e i n h i s f i r s t o r d e r and had found t h a t t h e i s s u e o f p e n a l t i e s f o r l a t e pay
ment o f m e d i c a l s e r v i c e s was b a r r e d by r e s - j u d i c a t a . C l a i m a n t contends t h a t 
s i n c e t h a t o r d e r was remanded by t h e Court o f Appeals, Pa r k e r v. D. R. Johnson 
Lumber Co., 93 Or App 675 (198 8 ) , t h e Referee e r r e d i n n o t a s s e s s i n g p e n a l t i e s 
on t h a t i s s u e . We d i s a g r e e . 

I n t h e Referee's f i r s t o r d e r , he found t h a t t h e i s s u e s o f p e n a l t i e s f o r 
l a t e payment o f m e d i c a l s e r v i c e s and l a t e payment o f t e m p o r a r y d i s a b i l i t y were 
b o t h b a r r e d by r e s j u d i c a t a . The Board a f f i r m e d . C l a i m a n t a p p e a l e d t o t h e 
Co u r t o f Appeals and a s s e r t e d t h e Referee's f a i l u r e t o assess p e n a l t i e s on b o t h 
o f t h e s e i s s u e s i n a s i n g l e assignment o f e r r o r . I n i t s d e c i s i o n , t h e Court o f 
Appeals c o n c l u d e d t h a t : 

" Claimant i s e n t i t l e d t o p e n a l t i e s and a t t o r n e y f e e s 
f o r l a t e payment o f temporary t o t a l d i s a b i l i t y bene
f i t s now due. ' Because o f our d i s p o s i t i o n o f t h e 
p e t i t i o n f o r r e v i e w , we do not reach c l a i m a n t ' s 
r e m a i n i n g assignments. 

"Reversed and remanded t o t h e r e f e r e e f o r a d e t e r m i n a 
t i o n o f b e n e f i t s , p e n a l t i e s and a t t o r n e y f e e s . " P a r k e r 
v. D. R. Johnson Lumber Co., supra, 93 Or App a t 676. 
(emphasis added). 

We r e a d t h e remand t o address o n l y t h e d e t e r m i n a t i o n o f what t e m p o r a r y d i s 
a b i l i t y b e n e f i t s were due and t o assess a p e n a l t y t h e r e o n . T h e r e f o r e , we b e l i e v e 
t h e i s s u e o f l a t e payment o f m e d i c a l s e r v i c e s i s o u t s i d e t h e scope o f t h e c o u r t ' s 
remand o r d e r . The Referee was c o r r e c t i n n o t a d d r e s s i n g t h i s i s s u e . C l a i m a n t i s 
t h u s n o t e n t i t l e d t o a p e n a l t y f o r t h e l a t e payment o f m e d i c a l s e r v i c e s f o r t h e 
reasons s t a t e d i n t h e Referee's o r i g i n a l o r d e r . 

Temporary D i s a b i l i t y and P e n a l t i e s 

We adopt t h e Referee's " C o n c l u s i o n " on t h i s i s s u e as our own. 

L a t e P e n a l t i e s and P e n a l t i e s 

C l a i m a n t contends t h a t t h e Referee s h o u l d have assessed a p e n a l t y f o r t h e 
nonpayment o f p r e v i o u s l y o r d e r e d p e n a l t i e s . The employer contends, t h a t c l a i m a n t 
d i d n o t r a i s e t h i s i s s u e i n t h e o r i g i n a l p r o c e e d i n g and, t h e r e f o r e , cannot r a i s e 
i t f o r t h e f i r s t t i m e now on r e v i e w . We agree w i t h t h e employer. 

When an i s s u e i s n o t r a i s e d a t h e a r i n g and t h e r e c o r d i s c l o s e d , t h a t i s s u e 
w i l l n o t s u b s e q u e n t l y be c o n s i d e r e d . Mavis v. SAIF, 45 Or App 1059 ( 1 9 8 0 ) ; 
R i c h a r d C. Centeno, 41 Van N a t t a 619, 620 (1 9 8 9 ) ; Randy D. Johnson, 39 Van N a t t a 
463, 465 ( 1 9 8 7 ) . We have reasoned t h a t t o address an i s s u e t h a t was n o t r a i s e d 
a t h e a r i n g would be f u n d a m e n t a l l y u n f a i r . See Gunther H.. J a c o b i , 41 Van N a t t a 
1031 ( 1 9 8 9 ) . 
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I n t h i s case, t h e i s s u e s s t a t e d a t t h e o r i g i n a l h e a r i n g were c l a i m a n t ' s 
e n t i t l e m e n t t o p e n a l t i e s and a t t o r n e y fees f o r t h e employer's l a t e payment o f 
m e d i c a l s e r v i c e s and l a t e payment o f temporary d i s a b i l i t y . ( T r . 5 ) . No o t h e r 
i s s u e s were r a i s e d o r addressed by t h e p a r t i e s o r t h e R e f e r e e . S i n c e t h e i s s u e 
was. n o t r a i s e d i n t h e o r i g i n a l p r o c e e d i n g , i t cannot be r a i s e d now a f t e r t h i s 
m a t t e r has gone t h r o u g h Board r e v i e w , t o t h e Court o f Appeals- and t h e n back t o 
t h e R e f e r e e on remand. 

Even i f t h a t were n o t t h e case, c l a i m a n t would s t i l l n o t be e n t i t l e d t o an 
award o f a p e n a l t y f o r nonpayment o f a p e n a l t y . P e n a l t i e s a r e n o t "compensation" 
w i t h i n t h e meaning o f ORS 656.382. MacDonald v. Safeway, 87 Or App 86 ( 1 9 8 7 ) ; 
Saxton v. SAIF, 80 Or App 631, r e v den 302 Or 159 ( 1 9 8 6 ) ; B a h l e r v. M a i l - W e l l 
Envelope Co., 60 Or App 90 (19 8 2 ) . Since p e n a l t i e s a r e n o t compensation, t h e r e 
i s no b a s i s upon w h i c h t o award an a d d i t i o n a l p e n a l t y under ORS 65 6 . 2 6 2 ( 1 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 14, 1989 i s a f f i r m e d . 

October 3 1 , 1990 C i t e as 42 Van N a t t a 2478 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
IVAN J . ADAMS, Claimant 
WCB Case No. 87-12162 

ORDER ON REVIEW 
Malagon & Moore, Claimant A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M i l l e r ' s o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s "de f a c t o " p a r t i a l d e n i a l o f c l a i m a n t ' s low back 
s p o n d y l o l y s i s ( v e r t e b r a l d i s s o l u t i o n ) and s p o n d y l o l i s t h e s i s ( s l i p p e d v e r t e b r a l 
d i s c ) . On r e v i e w , t h e i s s u e s a r e improper d e n i a l and c o m p e n s a b i l i t y . We a f f i r m 
i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e "FINDINGS" p o r t i o n o f t h e Referee's o r d e r w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

I n November 1985 c l a i m a n t compensably i n j u r e d h i s low back and s h o r t l y 
t h e r e a f t e r s u b m i t t e d a c l a i m f o r a low back s t r a i n . A subsequent 827 f o r m 
d i a g n o s i s r e p o r t e d lumbar s t r a i n and s p o n d y l o l i s t h e s i s . A second 827 f o r m 
r e p o r t e d "L5-S1 S p o n d y l o l i s t h e s i s [ s i c ] . " 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y on December 18, 1985. The i n s u r e r 
a c c e p t e d t h e c l a i m on January 31 , 1986, s t a t i n g t h a t " [ w ] e a r e a c c e p t i n g y o u r 
c l a i m f o r w o r k e r s ' compensation b e n e f i t s . " C l a i m a n t ' s low back i n j u r y c l a i m was 
c l o s e d by D e t e r m i n a t i o n Order on A p r i l 17, 1986, w i t h no permanent d i s a b i l i t y 
award. 

S h o r t l y b e f o r e h e a r i n g on December 16, 1987, t h e i n s u r e r a d v i s e d c l a i m a n t 
t h a t i t was d e n y i n g c o m p e n s a b i l i t y o f h i s s p o n d y l o l y s i s and s p o n d y l o l i s t h e s i s - o n 
grounds t h a t t h e y p r e e x i s t e d c l a i m a n t ' s i n j u r y c l a i m and were n o t worsened by 
h i s work a c t i v i t i e s . 
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CONCLUSIONS OF LAW AND OPINION 
Improper D e n i a l 

The R e f e r e e found t h a t c l a i m a n t ' s s p o n d y l o l y s i s and s p o n d y l o l i s t h e s i s were 
n o t a c c e p t e d by t h e i n s u r e r and, a c c o r d i n g l y , t h a t t h e i n s u r e r ' s p a r t i a l d e n i a l 
was n o t an impr o p e r "back-up" d e n i a l . Bauman v. SAIF, 295 Or 788 ( 1 9 8 9 ) . We 
agree. 

The 801 fo r m t h a t c l a i m a n t o r i g i n a l l y s u b m i t t e d s t a t e d t h a t he had sus
t a i n e d a " s t r a i n " t o h i s "low back." The c l a i m was d e f e r r e d . Subsequent medi
c a l r e p o r t s r e v e a l e d t h a t c l a i m a n t had c o n g e n i t a l s p o n d y l o l y s i s and s p o n d y l o l i s 
t h e s i s , c o n d i t i o n s u n r e l a t e d t o h i s i n j u r y . The i n s u r e r a c c e p t e d t h e c l a i m by 
N o t i c e o f Acceptance d a t e d January 31 , 1986, s t a t i n g t h a t " [ w ] e a r e a c c e p t i n g 
y o u r c l a i m f o r w o r k e r s ' compensation b e n e f i t s . " The N o t i c e o f Acceptance en
c l o s e d a copy o f t h e 801 form. 

\ 

We do n o t agree w i t h c l a i m a n t t h a t t h e i n s u r e r ' s acceptance s h o u l d be con
s t r u e d t o i n c l u d e t h e acceptance o f c l a i m a n t ' s c o n g e n i t a l c o n d i t i o n s . The 
acc e p t a n c e , a l b e i t i n a r t f u l l y worded, accepted c l a i m a n t ' s low back c o n d i t i o n 
o n l y i n s o f a r as t h e i n d u s t r i a l i n j u r y caused h i s low back s t r a i n , t h e i n j u r y i n 
d i c a t e d on c l a i m a n t ' s 801 form. Under t h o s e c i r c u m s t a n c e s , we f i n d t h a t t h e i n 
s u r e r ' s l a t e r d e n i a l does n o t deny a p r e v i o u s l y a c c e p t e d c o n d i t i o n and t h e r e f o r e 
c o n c l u d e t h a t t h e d e n i a l i s v a l i d . See Johnson v. S p e c t r a P h y s i c s , 303 Or 49 
( 1 9 8 7 ) . 

C o m p e n s a b i l i t y 

The R eferee f u r t h e r found t h a t c l a i m a n t ' s s p o n d y l o l y s i s and s p o n d y l o l i s 
t h e s i s were n o t compensable. We d i s a g r e e i n s o f a r as t h e R e f e r e e f o u n d 
c l a i m a n t ' s i n c r e a s e d symptoms from those c o n d i t i o n s n o t t o be compensable. 

To e s t a b l i s h a compensable i n j u r y , c l a i m a n t must p r o v e t h a t h i s work was a 
m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y . Summit v. Weyerhaeuser Co., 25 
Or App 851 ( 1 9 7 6 ) . An i n j u r y t h a t does n o t worsen a p r e e x i s t i n g c o n d i t i o n , b u t 
w h i c h p r e c i p i t a t e s symptoms c a u s i n g d i s a b i l i t y o r r e q u i r i n g m e d i c a l s e r v i c e s , i s 
compensable as t o such symptomatic worsening. There i s , however, no l i a b i l i t y 
f o r t h e u n d e r l y i n g c o n d i t i o n per se. Donald L. C a l l , 39 Van N a t t a 672 (1 9 8 7 ) . 
Under t h o s e c i r c u m s t a n c e s , c l a i m a n t need n o t prove t h a t t h e compensable i n j u r y 
caused a p a t h o l o g i c a l w o r s e n i n g o f h i s p r e e x i s t i n g c o n d i t i o n . See Jameson v. 
SAIF, 63 Or App 553, 555 (19 8 3 ) . Rather, he need o n l y show t h a t t h e compensable 
i n j u r y caused h i s c o n d i t i o n t o become symptomatic, c a u s i n g d i s a b i l i t y o r r e q u i r 
i n g m e d i c a l s e r v i c e s . Grace v. SAIF, 76 Or App 511, 517 ( 1 9 8 5 ) . 

Here, i t i s u n d i s p u t e d t h a t c l a i m a n t ' s c o n g e n i t a l c o n d i t i o n s p r e e x i s t e d 
h i s i n j u r y c l a i m and were n o t p a t h o l o g i c a l l y worsened by t h e compensable i n j u r y . 
However, Dr. C a r t e r , c l a i m a n t ' s t r e a t i n g p h y s i c i a n s i n c e J u l y 1986, o p i n e d t h a t 
t h e compensable low back s t r a i n m a t e r i a l l y c o n t r i b u t e d t o t h e o n s e t o f symptoms 
o f c l a i m a n t ' s u n d e r l y i n g back c o n d i t i o n s , i n c l u d i n g t h e s p o n d y l o l y s i s . Those 
symptoms, w h i c h r e q u i r e d t r e a t m e n t and r e s u l t e d i n a p e r i o d o f d i s a b i l i t y , r e 
s o l v e d i n December 1985, a t which t i m e c l a i m a n t was r e l e a s e d t o r e g u l a r work. 
We c o n c l u d e , t h e r e f o r e , t h a t c l a i m a n t ' s temporary symptomatic i n c r e a s e o f h i s 
s p o n d y l o l y s i s and s p o n d y l o l i s t h e s i s r e s u l t i n g from t h e compensable low back 
i n j u r y was compensable u n t i l i t r e s o l v e d i n December 1985. 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e 
f o r s e r v i c e s r e n d e r e d a t h e a r i n g and on Board r e v i e w f o r p r e v a i l i n g on t h e i s s u e 
o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s i n c r e a s e d symptoms. See ORS 65 6 . 3 8 6 ( 1 ) . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(6), and a p p l y i n g them 
t o t h i s case, we f i n d t h a t $1,500 i s a rea s o n a b l e assessed f e e f o r c l a i m a n t ' s 
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c o u n s e l ' s e f f o r t s . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e p r e s e n t e d , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 9, 1988 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . The i n s u r e r ' s "de f a c t o " d e n i a l i s up h e l d i n s o f a r as i t d e n i e d r e s p o n 
s i b i l i t y f o r c l a i m a n t ' s u n d e r l y i n g c o n g e n i t a l c o n d i t i o n s . The i n s u r e r ' s "de 
f a c t o " d e n i a l i s s e t a s i d e i n s o f a r as i t d e n i e d c l a i m a n t ' s t e m p o r a r y symptomatic 
i n c r e a s e o f h i s s p o n d y l o l y s i s and s p o n d y l o l i s t h e s i s r e s u l t i n g f r o m t h e compens
a b l e low back i n j u r y . The c l a i m f o r t h i s t emporary symptomatic i n c r e a s e i s r e 
manded t o t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. The re m a i n d e r o f t h e 
Ref e r e e ' s o r d e r i s a f f i r m e d . For s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s 
a t t o r n e y i s awarded a $1,500•assessed f e e , t o be p a i d by t h e i n s u r e r . 

O ctober 3 1 , 1990 C i t e as 42 Van N a t t a 2480 (1990) 

I n t h e M a t t e r o f t h e Compensation o f t h e B e n e f i c i a r i e s o f 
WARREN E. BECHTOLT, SR. (Deceased), Claimant 

WCB Case No. 88-11825 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Kenneth R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mulder's o r d e r t h a t u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f h i s i n j u r y o r o c c u p a t i o n a l d i s e a s e c l a i m f o r a 
thr o m b o e m b o l i c s t r o k e . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t , " e x c e p t we f i n d t h a t 
c l a i m a n t ' s s t r o k e o c c u r r e d on March 31, 1988. 

CONCLUSIONS OF LAW AND OPINION 
I n j u r y c l a i m 

To p r e v a i l under an " i n j u r y " t h e o r y , c l a i m a n t must e s t a b l i s h by a p r e 
ponderance o f t h e e v i d e n c e t h a t h i s work was a m a t e r i a l c o n t r i b u t i n g cause o f 
h i s d i s a b i l i t y o r need f o r t r e a t m e n t . Hutcheson v. Weyerhaeuser, 288 Or 5 1 , 56 
( 1 9 7 9 ) ; H a r r i s v. A l b e r t s o n ' s I n c . , 65 Or App 254, 257 ( 1 9 8 3 ) . Here, SAIF does 
n o t d i s p u t e t h a t c l a i m a n t d i d e x e r t h i m s e l f more t h a n u s u a l on t h e day o f h i s 
s t r o k e . The i s s u e i s whether h i s work e x e r t i o n was a m a t e r i a l c o n t r i b u t i n g f a c 
t o r i n c a u s i n g o r p r e c i p i t a t i n g t h e s t r o k e . T h i s case i s s u f f i c i e n t l y m e d i c a l l y 
complex t h a t m e d i c a l c a u s a t i o n must be e s t a b l i s h e d by m e d i c a l e x p e r t s . Somers 
v. SAIF, 77 Or App 259, 262 (1 9 8 6 ) . I n t h i s case, we do n o t g i v e s p e c i a l d e f e r 
ence t o t h e o p i n i o n s o f exa m i n i n g p h y s i c i a n s , because r e s o l u t i o n i n v o l v e s e x p e r t 
a n a l y s i s , r a t h e r t h a n e x p e r t e x t e r n a l o b s e r v a t i o n . See A l l i e v. SAIF, 79 Or App 
284, 287 ( 1 9 8 6 ) . 

Dr. F e l d s t e i n , M.D., o f f e r s t h e o n l y m e d i c a l o p i n i o n s u p p o r t i n g a 
c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s e x e r t i o n a t work on March 3 1 , 1988 and 
h i s s t r o k e . F e l d s t e i n s t a t e d t h a t i t i s w e l l known t h a t p h y s i c a l a c t i v i t y i n 
c r e a s e s b l o o d p r e s s u r e ; t h a t c l a i m a n t ' s h y p e r t e n s i o n was l i k e l y t o be t h e m a j o r 
cause o f h i s s t r o k e ; and conclud e d t h a t i n c r e a s e d b l o o d p r e s s u r e " p r o b a b l y 
a c c e l e r a t e d t h e t h r o m b o t i c p r o c e s s . " (Ex. 12-4). 
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The m e d i c a l e v i d e n c e i s i n agreement t h a t c l a i m a n t s u f f e r e d a 
thr o m b o e m b o l i c s t r o k e . Dr. Young, n e p h r o l o g i s t s p e c i a l i z i n g i n h y p e r t e n s i o n , 
o p i n e d t h a t t h e s t r o k e was caused by c l a i m a n t ' s p r e e x i s t i n g a t h e r o s c l e r o s i s and 
t h a t a thromb o e m b o l i c s t r o k e i s not caused by contemporaneous e l e v a t e d b l o o d 
p r e s s u r e . ( T r . 58-9; 76-8). Dr. Reimer, t r e a t i n g n e u r o l o g i s t , o p i n e d t h a t 
c l a i m a n t ' s s t r o k e r e s u l t e d from h i s h i g h c h o l e s t e r o l , p r e e x i s t i n g h y p e r t e n s i o n 
and w e i g h t . (Exs. 5 a - l , 7, 1 1 ) . Young and Reimer c o n c l u d e d t h a t t h e s t r o k e was 
u n r e l a t e d t o c l a i m a n t ' s work. 

We a r e persuaded by t h e o p i n i o n s o f Young and Reimer, r a t h e r t h a n 
F e l d s t e i n , f o r two reasons. F i r s t , t h e former d o c t o r s a r e s p e c i a l i s t s , w i t h 
e x p e r t i s e r e l e v a n t t o e v a l u a t i n g c l a i m a n t ' s c o n d i t i o n . F e l d s t e i n i s n o t . See 
A b b o t t v. SAIF, 45 Or App 657, 661 (1980). 

Second, Young and Reimer b o t h d i s t i n g u i s h e d between thro m b o e m b o l i c and 
hem o r r h a g i c s t r o k e s . They agreed t h a t c l a i m a n t ' s s t r o k e was thrombo e m b o l i c and 
based t h e i r c o n c l u s i o n s r e g a r d i n g i t s e t i o l o g y a t l e a s t p a r t i a l l y on t h a t d i s 
t i n c t i o n . A l t h o u g h F e l d s t e i n a p p a r e n t l y agreed t h a t c l a i m a n t ' s s t r o k e r e s u l t e d 
f r o m an a c c e l e r a t e d t h r o m b o t i c p r o c e s s , he d i d n o t acknowledge t h e r e s u l t i n g im
p l i c a t i o n s r e g a r d i n g c a u s a t i o n . We are persuaded by t h e o p i n i o n s o f Young and 
Reimer, because we f i n d them t o be more q u a l i f i e d and t h e i r o p i n i o n s b e t t e r 
reasoned. See Somers, supra. 

O c c u p a t i o n a l d i s e a s e c l a i m 

A l t e r n a t i v e l y , c l a i m a n t contends t h a t h i s s t r o k e was caused by s t r e s s 
a t work and, c o n s e q u e n t l y , i s compensable as an o c c u p a t i o n a l d i s e a s e . 
C l a i m a n t ' s l a s t exposure t o p o t e n t i a l l y c a u s a l employment c o n d i t i o n s o c c u r r e d on 
March 3 1 , 1988, t h e day o f h i s s t r o k e . We, t h e r e f o r e , a p p l y ORS 656.802 as 
amended e f f e c t i v e January 1, 1988, and b e f o r e i t s amendment on J u l y 1, 1990. 
E l l e n C r a w f o r d , 41 Van N a t t a 1362 (1989). 

I n o r d e r t o p r e v a i l under an o c c u p a t i o n a l d i s e a s e t h e o r y , c l a i m a n t 
must p r o v e t h a t h i s employment m a t e r i a l l y c o n t r i b u t e d t o h i s c o n d i t i o n . Former 
ORS 6 5 6 . 8 0 2 ( 1 ) ; Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . The m e d i c a l e v i 
dence i n d i c a t e s t h a t two c o n t r i b u t i n g causes o f h i s s t r o k e were h i s p r e e x i s t i n g 
h y p e r t e n s i o n and a t h e r o s c l e r o s i s . Under such c i r c u m s t a n c e s , c l a i m a n t has n o t 
p r o v e n t h a t w o r k - r e l a t e d s t r e s s was a m a t e r i a l cause o f h i s s t r o k e . 

ORDER 

The Referee's o r d e r d a t e d September 29, 1989 i s a f f i r m e d . 

O ctober 3 1 , 1990 ; C i t e as 42 Van N a t t a 2481 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES P. BODDY, Claimant 

WCB Case No. 89-07150 
ORDER ON REVIEW (REMANDING) 

Gary M. C a r l s o n , Claimant A t t o r n e y 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Baker's o r d e r w h i c h u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r b i l a t e r a l c a r p a l t u n n e l 
syndrome. On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We remand. 
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FINDINGS OF FACT 

Cl a i m a n t worked f o r t h e i n s t a n t employer as a c u s t o d i a n . I n J u l y 1987, he 
f i l e d a c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome whi c h was a c c e p t e d by t h e i n 
s u r e r . He underwent c a r p a l t u n n e l r e l e a s e s u r g e r y on b o t h arms i n l a t e 1987. 
C l a i m a n t ' s c l a i m was c l o s e d by a J u l y 1988 D e t e r m i n a t i o n Order w h i c h awarded 
5 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e 
r i g h t arm, as w e l l as 5 p e r c e n t scheduled permanent d i s a b i l i t y f o r l o s s o f use 
o f t h e l e f t arm. C l a i m a n t r e q u e s t e d a h e a r i n g on t h e D e t e r m i n a t i o n Order and 
h i s award was i n c r e a s e d by O p i n i o n and Order t o 15 p e r c e n t f o r t h e r i g h t arm and 
20 p e r c e n t f o r t h e l e f t arm. 

I n December 1988, c l a i m a n t began w o r k i n g a t F a i r l i n e M a r i n e as a d e l i v e r y 
d r i v e r and sweeper. F a i r l i n e Marine i s i n s u r e d by a n o t h e r c a r r i e r under t h e 
Longshoremen's and Harbor Workers' Compensation A c t . D u r i n g t h e c o u r s e o f h i s 
d u t i e s a t F a i r l i n e , c l a i m a n t was r e q u i r e d t o d r i v e a l a t e model t r u c k w i t h a 
s t a n d a r d t r a n s m i s s i o n . He was f u r t h e r r e q u i r e d t o l i f t boxes w e i g h i n g 50 pounds 
i n o r d e r t o d e l i v e r t h e boxes. A f t e r p e r f o r m i n g t h e s e d u t i e s c l a i m a n t e x p e r i 
enced i n c r e a s e d p a i n symptoms i n h i s w r i s t s and f o r e a r m s . 

I n F e b r u a r y 1989, Dr. Neuman r e l e a s e d c l a i m a n t from work due t o i n c r e a s e d 
f o r e a r m and w r i s t symptoms. Claimant f i l e d an a g g r a v a t i o n c l a i m w i t h t h e i n 
s u r e r . T h i s c l a i m was d e n i e d i n A p r i l 1989 on t h e b a s i s t h a t h i s c o n d i t i o n was 
caused by t h e work a t F a i r l i n e . C laimant a l s o f i l e d a c l a i m w i t h F a i r l i n e 
M a r i n e under t h e Longshoremen's and Harbor Workers' Compensation A c t . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s 1987 compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s 
c u r r e n t b i l a t e r a l w r i s t and f o r e a r m c o n d i t i o n . 

C l a i m a n t ' s work a c t i v i t i e s a t F a i r l i n e Marine i n d e p e n d e n t l y c o n t r i b u t e d t o 
a p a t h o l o g i c a l w o r s e n i n g o f h i s u n d e r l y i n g b i l a t e r a l w r i s t and f o r e a r m c o n d i 
t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e u p h e l d t h e i n s u r e r ' s d e n i a l s o l e l y on t h e b a s i s t h a t c l a i m 
a n t ' s work a c t i v i t i e s a t F a i r l i n e Marine i n d e p e n d e n t l y c o n t r i b u t e d t o h i s c u r 
r e n t b i l a t e r a l w r i s t and f o r e a r m c o n d i t i o n . We agree c l a i m a n t ' s work a c t i v i t i e s 
w i t h F a i r l i n e i n d e p e n d e n t l y c o n t r i b u t e d t o h i s c u r r e n t c o n d i t i o n . However, t h e 
r e c o r d i s i n c o m p l e t e w i t h r e g a r d t o t h e s t a t u s o f h i s c l a i m a g a i n s t F a i r l i n e 
M a r i n e . We t h e r e f o r e remand t h i s m a t t e r f o r f u r t h e r development o f t h e r e c o r d . 

Where c l a i m a n t has a compensable c l a i m i n Oregon and t h e r e a f t e r e x p e r i 
ences an i n j u r y o r i n j u r i o u s exposure w i t h an employer i n a n o t h e r j u r i s d i c t i o n , 
t h e Oregon employer remains r e s p o n s i b l e f o r t h e c o n d i t i o n i f t h e Oregon i n j u r y 
remains a m a t e r i a l c o n t r i b u t i n g cause o f t h a t c o n d i t i o n , j u s t as i t w o u l d where 
t h e a l l e g e d w o r s e n i n g o c c u r r e d o f f t h e j o b . Grable v. Weyerhaeuser Co., 291 Or 
387 ( 1 9 8 1 ) ; M i v i l l e v. SAIF, 76 Or App 603 (19 8 5 ) . However, i f i t can be shown 
t h a t t h e o u t - o f - j u r i s d i c t i o n employment o r i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n , t h e n t o e s t a b l i s h a compensable aggrava
t i o n c l a i m , c l a i m a n t must show t h a t he f i l e d f o r b e n e f i t s i n t h e f o r e i g n j u r i s 
d i c t i o n and t h a t t h o s e b e n e f i t s were f i n a l l y d e t e r m i n e d n o t t o be compensable.-
W i l l i a m B. Simpson, 41 Van N a t t a 1811 (1989). See a l s o , Olson v. EBI Companies, 
78 Or App 261 ( 1 9 8 6 ) ; M i v i l l e , s u p r a ; H a r r y C. C l a r k , 38 Van N a t t a 1371 ( 1 9 8 6 ) . 

Here, Dr. Wo o l p e r t o p i n e d t h a t c l a i m a n t ' s i n d u s t r i a l i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t b i l a t e r a l w r i s t and f o r e a r m c o n d i t i o n . 
Dr. W o o l p e r t , however, a l s o o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s a t F a i r l i n e 
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M a r i n e i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f h i s c u r r e n t con
d i t i o n . Dr. Neuman c o n c u r r e d w i t h Dr. Woolpert's o p i n i o n . There i s no m e d i c a l 
e v i d e n c e t o t h e c o n t r a r y . 

We c o n c l u d e t h e r e f o r e t h a t c l a i m a n t has e s t a b l i s h e d t h a t h i s compensable 
i n j u r y remains a m a t e r i a l c o n t r i b u t i n g cause t o h i s c u r r e n t b i l a t e r a l w r i s t and 
f o r e a r m c o n d i t i o n . We f u r t h e r conclude t h a t t h e work a c t i v i t i e s a t F a i r l i n e 
M a r i n e i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f h i s u n d e r l y i n g 
b i l a t e r a l w r i s t and f o r e a r m c o n d i t i o n . 

A l t h o u g h t h e e v i d e n c e suggests t h a t c l a i m a n t has f i l e d a c l a i m w i t h F a i r -
l i n e M a r i n e under t h e Longshoremen's and Harbor Workers' Compensation A c t , i t i s 
u n c l e a r whether a f i n a l d e t e r m i n a t i o n has been a c h i e v e d . C o n s e q u e n t l y , as i n 
W i l l i a m B. Simpson, supra, we remand 'to t h e Referee f o r h e a r i n g t o d e t e r m i n e 
w h e t h e r c l a i m a n t has been "awarded" compensation from h i s Longshoremen's and 
Harbor Workers' Compensation c l a i m . I f so, t h e w o r s e n i n g i s n o t compensable 
under t h e Oregon c l a i m . I f t h e c l a i m has been f i n a l l y d e t e r m i n e d n o t t o be com
p e n s a b l e under t h e Longshoremen's A c t , t h e wo r s e n i n g i s compensable under t h e 
Oregon c l a i m . 

ORDER 

The Referee's o r d e r d a t e d August 4, 1989 i s v a c a t e d . T h i s m a t t e r i s 
remanded t o Referee Baker f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

O c t o b e r 3 1 , 1990 C i t e as 42 Van N a t t a 2483 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BOBBY E. BONNER, Claimant 
WCB Case No. 89-08676 

ORDER ON REVIEW 
G a l t o n , e t a l . , C l aimant A t t o r n e y s 

S h e l l y M c l n t y r e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee B e n n e t t ' s o r d e r t h a t u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f h i s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n . On r e v i e w , 
t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact 

CONCLUSIONS OF LAW AND OPINION 

The d a t e o f " i n j u r y " f o r purposes o f d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f 
an o c c u p a t i o n a l d i s e a s e i s t h e d a t e upon which t h e c l a i m a n t was l a s t exposed t o 
t h e employment c o n d i t i o n s t h a t caused t h e d i s e a s e . Johnson v. SAIF, 78 Or App 
143, 146-48, r e v den 301 Or 240 (1986). Here, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r h i s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n a l l e g e s exposure t o p o t e n t i a l l y 
c a u s a l employment c o n d i t i o n s o c c u r r i n g a f t e r January 1, 1988. We t h e r e f o r e 
a p p l y ORS 656.802 as amended e f f e c t i v e January 1, 1988 (See Oregon Laws 1987, 
Chapter 713, S e c t i o n 4) and b e f o r e i t s amendment on J u l y 1, 1990 (See Oregon 
Laws 1990, ( S p e c i a l Session) Chapter 2, (SB 1197 A - En g r o s s e d ) , s e c t i o n 4 3 ) . 
E l l e n L. C r a w f o r d , 41 Van N a t t a 1257 (1989). 

ORS 656.802 p r o v i d e s , i n p a r t , t h a t an o c c u p a t i o n a l d i s e a s e a r i s i n g 
o u t o f and i n t h e course o f employment which r e q u i r e s m e d i c a l s e r v i c e s w i l l n o t 
be compensable: 
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" ( 2 ) ( a ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e 
m e n t a l d i s o r d e r e x i s t i n a r e a l and o b j e c t i v e sense. 

" (b) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e 
m e n t a l d i s o r d e r a r e c o n d i t i o n s o t h e r t h a n c o n d i t i o n s 
g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n o r r e a 
s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b performance 
e v a l u a t i o n a c t i o n s by t h e employer, o r c e s s a t i o n o f 
employment. 

" ( c ) Unless t h e r e i s a d i a g n o s i s o f a m e n t a l o r emo
t i o n a l d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e 
m e d i c a l o r p s y c h o l o g i c a l community. 

(d) Unless t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n t h e c o u r s e 
o f employment." 

I n t h e p r e s e n t case, c l a i m a n t ' s t r e a t i n g p s y c h o t h e r a p i s t , Dr. F u l l e r , 
r e p o r t e d t h a t c l a i m a n t ' s d i f f i c u l t i e s w i t h h i s s u p e r v i s o r were t h e m a j o r con
t r i b u t i n g cause o f h i s need f o r p s y c h o l o g i c a l h e l p . C l a i m a n t had p r e v i o u s l y 
s t a t e d t h a t t h e s u p e r v i s o r , Mr. G o f f , d i s a p p r o v e d o f him because o f c l a i m a n t ' s 
p r i o r d i v o r c e and f a i l u r e t o a t t e n d church. Claimant a l s o f e l t t h a t h i s sugges
t i o n s a t work were d i s r e g a r d e d and t h a t Mr. G o f f e x c l u d e d him f r o m i n v o l v e m e n t 
i n t h e budget p r o c e s s and equipment purchases. C l a i m a n t contended t h a t , i n t h e 
p a s t , employees had been a b l e t o drop by Mr. G o f f ' s o f f i c e , b u t now, a p p o i n t 
ments were r e q u i r e d . F i n a l l y , c l a i m a n t t e s t i f i e d t h a t h i s s h i f t was changed a f 
t e r he a c c i d e n t a l l y l e f t l i g h t s on a t work and r a n down a g e n e r a t o r ' s b a t t e r i e s . 

C l a i m a n t a s s e r t s t h a t t h e examples p r o v i d e d above p r o v e t h a t h i s 
s u p e r v i s o r was r e t a l i a t i n g a g a i n s t him f o r b o t h h i s d i v o r c e and h i s f i l i n g o f 
g r i e v a n c e s . C l a i m a n t contends t h a t Mr. G o f f ' s a l l e g e d harassment and r e t a l i a 
t i o n a g a i n s t him a r e t h e cause o f h i s mental d i s o r d e r and need f o r p s y c h o l o g i c a l 
t r e a t m e n t . We d i s a g r e e . 

C l a i m a n t i s u n a b l e t o p o i n t t o s p e c i f i c examples t h a t d e m o n s t r a t e t h a t 
Mr. G o f f r e t a l i a t e d a g a i n s t him because o f h i s d i v o r c e , h i s r e l i g i o u s b e l i e f s o r 
h i s f i l i n g o f g r i e v a n c e s . We are a l s o unable t o c o n c l u d e t h a t c l a i m a n t was ex
c l u d e d f r o m t h e budget process o r t h a t h i s o p i n i o n was p u r p o s e l y d i s r e g a r d e d . 
C l a i m a n t acknowledged t h a t he was a b l e t o make an appointment t o t a l k t o Mr. 
G o f f , b u t t h a t he became i m p a t i e n t and dec i d e d n o t t o w a i t f o r h i s a p p o i n t m e n t . 
F i n a l l y , we a r e n o t c o n v i n c e d t h a t c l a i m a n t ' s s h i f t change d e m o n s t r a t e s r e t a l i a 
t i o n by h i s s u p e r v i s o r . A l t h o u g h c l a i m a n t t e s t i f i e d t h a t h i s s h i f t was changed 
because o f h i s g r i e v a n c e s and/or p r i o r d i v o r c e , he i n i t i a l l y r e p o r t e d t h a t t h e 
s h i f t change r e s u l t e d f r o m t h e i n c i d e n t i n v o l v i n g h i s f a i l u r e t o t u r n o f f t h e 
l i g h t s a t work. 

We c o n c l u d e t h a t t h e employment c o n d i t i o n s c l a i m a n t c o n t e n d s have 
caused h i s m e n t a l d i s o r d e r , i . e . , e x c l u s i o n , harassment and r e t a l i a t i o n by Mr. 
G o f f , a r e n o t employment c o n d i t i o n s t h a t e x i s t i n a r e a l and o b j e c t i v e sense. 
A l t h o u g h he may have b e l i e v e d t h a t he was b e i n g p e r s e c u t e d by h i s s u p e r v i s o r , we 
c o n c l u d e t h a t t h e c o n d i t i o n s p e r c e i v e d by c l a i m a n t d i d n o t e x i s t i n an o b j e c t i v e 
sense, as r e q u i r e d by ORS 6 5 6 . 8 0 2 ( 2 ) ( a ) . 

We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o pr o v e t h a t h i s c u r r e n t psycho
l o g i c a l c o n d i t i o n i s compensable. I n a d d i t i o n , because c l a i m a n t has f a i l e d t o 
p r o v e t h e f i r s t element o f ORS 656.802, we d e c l i n e t o address t h e r e m a i n i n g 
e lements o f t h e s t a t u t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 16, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID L. DANIELS, Claimant 

WCB Case No. 88-03489 
ORDER ON REVIEW 

G a t t i & G a t t i , C l a i m a n t A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee D a v i s ' o r d e r s w h i c h : 
(1) u p h e l d t h e p o r t i o n s o f t h e s e l f - i n s u r e d employer's d e n i a l w h i c h d e n i e d com
p e n s a b i l i t y o f r i g h t s h o u l d e r s p r a i n , c e r v i c a l s p r a i n w i t h muscle spasm, 
m y o s i t i s , r a d i c u l o p a t h y , and c o m p e n s a b i l i t y o f c h i r o p r a c t i c t r e a t m e n t s as n o t 
r e a s o n a b l e and necessary t r e a t m e n t f o r an accepted c a r p a l t u n n e l syndrome c l a i m ; 
(2) d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r an a l l e g e d l y un
r e a s o n a b l e d e n i a l ; (3) d e c l i n e d t o award an a t t o r n e y f e e f o r c l a i m a n t ' s p r e v a i l 
i n g on t h e employer's r e q u e s t t o t e r m i n a t e t e m p o r a r y d i s a b i l i t y b e n e f i t s ; and 
(4) awarded c l a i m a n t ' s a t t o r n e y an assessed f e e o f $1,400 f o r p r e v a i l i n g on a 
p o r t i o n o f t h e employer's d e n i a l . Claimant a l s o contends t h a t t h e Re f e r e e e r r e d 
i n e x c l u d i n g E x h i b i t s 24-28. The employer c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n 
o f t h e Refer e e ' s o r d e r w h i c h s e t a s i d e a p o r t i o n o f i t s d e n i a l . We a f f i r m i n 
p a r t and r e v e r s e i n p a r t . 

ISSUES 

C l a i m a n t contends t h a t a l l h i s s h o u l d e r and neck problems a r e compensable 
e i t h e r as sequelae o f h i s accepted c a r p a l t u n n e l syndrome o r as a s e p a r a t e occu
p a t i o n a l d i s e a s e . The employer contends t h a t i t s d e n i a l never d e n i e d t h a t 
s h o u l d e r and neck problems were sequelae o f t h e acc e p t e d c a r p a l t u n n e l syndrome. 
R a t h e r , i t c o n t e n d s , i t d e n i e d t h a t c e r t a i n enumerated c o n d i t i o n s ( r i g h t s h o u l 
d e r s t r a i n , c e r v i c a l s p r a i n w i t h muscle spasm, m y o s i t i s and r a d i c u l o p a t h y ) a r e 
compensable e i t h e r as sequelae o f t h e accepted c a r p a l t u n n e l syndrome o r as a 
s e p a r a t e o c c u p a t i o n a l d i s e a s e . Consequently, i t argues t h a t c l a i m a n t p r e v a i l e d 
on no p o r t i o n o f t h e d e n i a l . 

C l a i m a n t contends t h a t c h i r o p r a c t i c t r e a t m e n t s a r e r e a s o n a b l e and neces
s a r y t r e a t m e n t s f o r t h e compensable c a r p a l t u n n e l syndrome. 

C l a i m a n t contends t h a t t h e employer r a i s e d an i s s u e o f t e r m i n a t i o n o f tem
p o r a r y d i s a b i l i t y b e n e f i t s and t h a t he p r e v a i l e d on t h a t i s s u e . C onsequently, 
he seeks an assessed f e e f o r p r e v a i l i n g on t h a t i s s u e . 

C l a i m a n t contends he i s e n t i t l e d t o a p e n a l t y and a t t o r n e y f e e f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l . 

C l a i m a n t contends t h a t he i s e n t i t l e d t o a g r e a t e r f e e t h a n awarded by t h e 
Re f e r e e f o r p r e v a i l i n g on a p o r t i o n o f t h e d e n i a l . As n o t e d , t h e employer con
t e n d s t h a t c l a i m a n t d i d n o t a c t u a l l y p r e v a i l on any p o r t i o n o f t h e d e n i a l . Con
s e q u e n t l y , i t argues t h a t he i s e n t i t l e d t o no assessed f e e f o r p r e v a i l i n g on 
t h e d e n i a l . 

F i n a l l y , c l a i m a n t contends t h a t t h e Referee e r r e d i n e x c l u d i n g proposed 
E x h i b i t s 24 t h r o u g h 28. 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . A t h e a r i n g , t h e employer r e q u e s t e d t h a t t h e Referee t e r m i n a t e c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y b e n e f i t s ; t h e Referee d i d n o t do so. The R e f e r e e had no 
a u t h o r i t y t o t e r m i n a t e t emporary d i s a b i l i t y b e n e f i t s . The employer's d e n i a l 
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encompasses o n l y c e r t a i n enumerated c o n d i t i o n s . I t does n o t deny s h o u l d e r and 
neck p a i n as sequelae o f t h e accepted c a r p a l t u n n e l syndrome. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h o s e p o r t i o n s o f t h e Referee's c o n c l u s i o n s under t h e headi n g s 
" C h i r o p r a c t i c t r e a t m e n t " and " P e n a l t i e s and Fees." We a l s o adopt t h a t p o r t i o n 
o f t h e R e f e r e e ' s t h i r d p a r a g r a p h which de n i e s c l a i m a n t ' s m o t i o n t o adm i t 
E x h i b i t s 24 t h r o u g h 28 i n t o e v i d e n c e . 

We a c c e p t Dr. Karasek's o p i n i o n t h a t c l a i m a n t ' s s h o u l d e r and neck p a i n i s 
due t o r e f e r r e d p a i n f r o m t h e accepted c a r p a l t u n n e l c o n d i t i o n . We have f o u n d 
t h a t t h e employer never i n t e n d e d t o deny t h i s r e f e r r e d p a i n , b u t o n l y t h e c o n d i 
t i o n s enumerated i n i t s d e n i a l . We base t h a t f i n d i n g on t h e language o f t h e 
d e n i a l i t s e l f as w e l l as t h e employer's counsel's s t a t e m e n t a t t h e b e g i n n i n g o f 
t h e h e a r i n g t h a t : " t h e r e a r e , i n f a c t , t h e s e o t h e r c o n d i t i o n s , we t h i n k t h e 
e v i d e n c e w i l l e s t a b l i s h , w h i c h a r e n o t even c a u s a l l y r e l a t e d t o t h e c a r p a l 
t u n n e l p r o b l e m and c l a i m a n t ' s c h i r o p r a c t o r i s r e l y i n g on t h i s d o u b l e c r u s h 
t h e o r y . . . . " We u n d e r s t a n d from t h i s s t atement t h a t t h e employer was m e r e l y con
t e n d i n g t h a t c l a i m a n t d i d n o t s u f f e r a se p a r a t e i n j u r y o r o c c u p a t i o n a l d i s e a s e 
t o t h e s h o u l d e r and neck and t h a t t h e accepted c l a i m d i d n o t cause t h e " o t h e r 
c o n d i t i o n s " enumerated i n t h e d e n i a l . I n i t s b r i e f , t h e employer concedes t h a t 
t h e r e f e r r e d p a i n i s compensable. Because t h e employer never d e n i e d t h e r e 
f e r r e d p a i n and t h a t i s what i s compensable, we conclude t h a t c l a i m a n t has n o t 
p r e v a i l e d on t h e d e n i a l . T h e r e f o r e , c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o an 
assessed f e e f o r ' p r e v a i l i n g on t h e d e n i a l . 

L i k e w i s e , we co n c l u d e t h a t c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o an as
sessed f e e i n c o n n e c t i o n w i t h t h e employer's a t t e m p t t o t e r m i n a t e t e m p o r a r y d i s 
a b i l i t y b e n e f i t s . T h i s i s s u e was o r i g i n a l l y r a i s e d by a l e t t e r f r o m c l a i m a n t ' s 
c o u n s e l i n w h i c h he s t a t e d : 

" C l a i m a n t r e q u e s t s a h e a r i n g on t h e employer's r e 
q u e s t t o suspend c l a i m a n t ' s w o r k e r s ' compensation 
b e n e f i t s under ORS 656.325(2)." 

A t h e a r i n g , t h e employer's co u n s e l a g a i n r a i s e d t h e i s s u e . He n o t e d t h a t 
t h e Department o f I n s u r a n c e and Finance had n o t t e r m i n a t e d t e m p o r a r y d i s a b i l i t y 
b e n e f i t s p u r s u a n t t o ORS 656.325. He t h e n s t a t e d : 

" I t h i n k we're w i t h i n our r i g h t s t o t u r n around and 
say t o you, Mr. Referee, you can t a k e a l o o k a t t h i s 
s i t u a t i o n . You can a u t h o r i z e us t o s t o p p a y i n g t i m e 
l o s s . . . . " 

C l a i m a n t o b j e c t e d t o t h e employer's r a i s i n g t h e i s s u e a t t h a t p o i n t . The 
Ref e r e e t o o k t h e m a t t e r under advisement, b u t d i d n o t address i t i n h i s o r d e r s . 

We c o n c l u d e t h a t t h e Referee was w i t h o u t a u t h o r i t y t o r u l e on t h e em
p l o y e r ' s r e q u e s t t o t e r m i n a t e t emporary d i s a b i l i t y b e n e f i t s . ORS 656.325(2) 
a l l o w s an i n s u r e r o r s e l f - i n s u r e d employer t o suspend t e m p o r a r y d i s a b i l i t y bene
f i t s f o r f a i l u r e t o submit t o a s u r g e r y " w i t h t h e consent o f t h e d i r e c t o r . " For
mer OAR 436-60-105, t h e r u l e a p p l i c a b l e i n t h i s m a t t e r , p r o v i d e d t h e mechanism 
f o r o b t a i n i n g t h e D i r e c t o r ' s consent t o a suspension. Former OAR 436-60-008, t h e 
r u l e a p p l i c a b l e t o t h i s m a t t e r , p r o v i d e d t h a t i f a p a r t y i s a g g r i e v e d by a d e c i 
s i o n o f t h e D i r e c t o r on any m a t t e r c o n c e r n i n g a c l a i m , t h a t p a r t y may r e q u e s t a 
h e a r i n g w i t h t h e H e a r i n g s D i v i s i o n . Because t h e s t a t u t e g i v e s t h e D i r e c t o r 
a u t h o r i t y t o consent t o a suspension and t h e r u l e s p r o v i d e t h e mechanism f o r t h e 
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e x e r c i s e o f t h a t a u t h o r i t y , we conclude t h a t under f o r m e r OAR 436-60-008 t h e p a r 
t i e s must go t h r o u g h t h e mechanisms f o r suspension i n t h e D i r e c t o r ' s r u l e s b e f o r e 
r e q u e s t i n g a h e a r i n g w h i c h would i n v o k e t h e H e a r i n g D i v i s i o n ' s j u r i s d i c t i o n . 

T h e r e f o r e , c l a i m a n t ' s r e q u e s t f o r a h e a r i n g on t h e employer's " r e q u e s t t o 
suspend b e n e f i t s " was premature and d i d n o t v e s t t h e H e a r i n g D i v i s i o n w i t h j u r i s 
d i c t i o n . A t t h a t t i m e , t h e D i r e c t o r had a p p a r e n t l y n o t a c t e d on t h e employer's 
r e q u e s t and n e i t h e r p a r t y was a g g r i e v e d . On t h e o t h e r hand, t h e employer d i d n o t 
r e q u e s t a h e a r i n g on t h e D i r e c t o r ' s a l l e g e d r e f u s a l t o t e r m i n a t e b e n e f i t s . 
R a t h e r , t h e employer, midway t h r o u g h t h e h e a r i n g , s i m p l y v e r b a l l y r a i s e d t h i s 
i s s u e . C l a i m a n t , a t t h a t p o i n t o b j e c t e d . The employer's r a i s i n g o f t h e i s s u e a t 
h e a r i n g o v e r c l a i m a n t ' s o b j e c t i o n i s n o t s u f f i c i e n t t o r e q u e s t a h e a r i n g o r t o 
i n v o k e t h e H e a r i n g D i v i s i o n ' s j u r i s d i c t i o n . A c c o r d i n g l y , t h i s m a t t e r was n o t 
p r o p e r l y b e f o r e t h e Referee. T h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y 
f e e under e i t h e r ORS 656.382(2) o r ORS 656.386(1). 

ORDER 

The Referee's o r d e r d a t e d May 11, 1989, as r e c o n s i d e r e d October 18, 1989, 
i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e Refer e e ' s o r d e r 
w h i c h s e t a s i d e a p o r t i o n o f t h e employer's d e n i a l o f March 1, 1988 i s r e v e r s e d . 
The d e n i a l i s r e i n s t a t e d and up h e l d i n i t s e n t i r e t y . That p o r t i o n o f t h e Ref
e r e e ' s o r d e r w h i c h awarded c l a i m a n t ' s a t t o r n e y a $1,400 assessed f e e f o r p r e v a i l 
i n g on t h a t d e n i a l i s r e v e r s e d . The balance o f t h e Referee's o r d e r i s ' a f f i r m e d . 

O c t o b e r 3 1 , 1990 C i t e as 42 Van N a t t a 2487 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DOMINIC R. GORDON, Claimant 

WCB Case No. 89-10089 
ORDER ON REVIEW 

Malagon, Moore, e t a l . , C l a i m a n t A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee B l a c k ' s o r d e r t h a t assessed a 
p e n a l t y and r e l a t e d a t t o r n e y f e e f o r an a l l e g e d l y u n r e a s o n a b l e c l a i m c l o s u r e 
p u r s u a n t t o ORS 6 5 6 . 2 6 8 ( 3 ) ( f ) . On r e v i e w , t h e i s s u e i s p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " as our own. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h e i n s u r e r ' s issuance o f a N o t i c e o f C l o s u r e unreason
a b l e because c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and t h e r e was e v i d e n c e o f 
permanent d i s a b i l i t y on t h e d a t e o f c l o s u r e r e l y i n g on V o l k v. SAIF, 73 Or App 
643 ( 1 9 8 5 ) . On t h i s b a s i s , he assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e 
a g a i n s t t h e i n s u r e r . We agree. 

M e d i c a l l y s t a t i o n a r y means t h a t no f u r t h e r m a t e r i a l improvement would 
r e a s o n a b l y be ex p e c t e d from m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . ORS 
656 . 0 0 5 ( 1 7 ) . I t i s c l a i m a n t ' s burden t o prov e t h a t he was n o t m e d i c a l l y s t a 
t i o n a r y a t t h e t i m e o f c l o s u r e . Post c l o s u r e changes i n c l a i m a n t ' s c o n d i t i o n 
a r e n o t c o n s i d e r e d . Scheuninq v. J. R. S i m p l o t S Co., 84 Or App 622 ( 1 9 8 7 ) . 
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We agree t h a t t h e i n s u r e r ' s a c t i o n i n p r e m a t u r e l y c l o s i n g t h e c l a i m was 
u n r e a s o n a b l e . However, i n so d e c i d i n g we do n o t c o n s i d e r , as d i d t h e R e f e r e e , 
t h e e x i s t e n c e o f permanent d i s a b i l i t y , e vidence o f w h i c h , i s n o t r e l e v a n t t o t h e 
d e t e r m i n a t i o n o f p r e m a t u r e c l a i m c l o s u r e . A c c o r d i n g l y , we c o n f i n e o u r a n a l y s i s 
t o c o n s i d e r a t i o n o f c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y s t a t u s on t h e d a t e o f c l o 
s u r e , March 14, 1989. 

We f i n d t h a t t h e a l l e g e d c l o s i n g r e p o r t a u t h o r e d by c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , Dr. G l a s , d a t e d March 14, 1989, d i d n o t i n d i c a t e t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y . The r e p o r t , a l t h o u g h n o t i n g t h a t c l a i m a n t had r e t u r n e d t o 
r e g u l a r work, i n d i c a t e d c l a i m a n t d i d n o t have f u l l c o n t r o l o f h i s hands, t h a t he 
had " l o c k down" problems w i t h t h e f i f t h d i g i t s on each hand, c o n t i n u i n g p a i n a t 
t h e base o f thumb, l i m i t e d range o f m o t i o n i n h i s hands, and d ecreased g r i p 
s t r e n g t h . 

Thus, we f i n d i t was unreasonable f o r t h e i n s u r e r t o assume a m e d i c a l l y 
s t a t i o n a r y s t a t u s based upon t h e above r e p o r t . A c c o r d i n g l y , we f i n d t h e N o t i c e 
o f C l o s u r e i s s u e d by t h e i n s u r e r t o be unreasonable, and s u b j e c t t o a p e n a l t y 
e q u a l t o 25 p e r c e n t o f a l l compensation d e t e r m i n e d t o be t h e n due a t t h e t i m e o f 
h e a r i n g , b u t n o t l e s s t h a n $1,000. See ORS 6 5 6 . 2 6 8 ( 3 ) ( f ) . 

I n t h i s r e g a r d , we n o t e t h a t t h e Referee s t a t e d t h a t t h e p a r t i e s s t i p u 
l a t e d t h a t t h e "compensation due t o c l a i m a n t a t c l o s u r e would n o t exceed 
$4,000." T h e r e f o r e , t h e Referee concluded t h a t a p e n a l t y o f $1,000 was a p p r o 
p r i a t e . A l t h o u g h we agree $1,000 i s t h e a p p r o p r i a t e p e n a l t y amount, we do so on 
s l i g h t l y d i f f e r e n t grounds. D e t e r m i n a t i o n o f t h e p e n a l t y amount i s t o be d e t e r 
mined a t t h e t i m e o f h e a r i n g , n o t t h e t i m e o f c l o s u r e . See ORS 6 5 6 . 2 6 8 ( 3 ) ( f ) . 
I n o u r de novo r e v i e w , we n o t e t h e p a r t i e s d u r i n g c l o s i n g arguments s t i p u l a t e d 
t h a t t h e compensation due d i d n o t exceed $4,000. ( T r 5 - 6 ) . I n t h e absence o f 
e v i d e n c e t o t h e c o n t r a r y , we w i l l assume t h e compensation amount s t i p u l a t e d t o 
was a t t h e t i m e o f h e a r i n g . Inasmuch as t h e p a r t i e s have agreed t o t h e amount 
o f p e n a l t y based upon t h e compensation t h e n due, we f i n d a p e n a l t y o f $1,000 
a p p r o p r i a t e . 

We now t u r n t o t h e i s s u e o f whether o r n o t c l a i m a n t i s e n t i t l e d t o an 
assessed a t t o r n e y f e e . E n t i t l e m e n t t o an a t t o r n e y f e e i s s t a t u t o r y . K o r t e r v. 
EBI Companies, I n c . , 46 Or App 43, 52 ( 1 9 8 0 ) . We t h e r e f o r e , c o n s i d e r whether 
c l a i m a n t w o u l d be e n t i t l e d t o an a t t o r n e y f e e under f o r m e r ORS 656.262(10) and 
ORS 6 5 6 . 3 8 2 ( 1 ) . I n E l l i s v. McCall I n s u l a t i o n , 308 Or 74, 78 ( 1 9 8 9 ) , t h e C o u r t 
n o t e d t h a t t h e b a s i s f o r an a t t o r n e y f e e i s n o t h i n g e d t o "amounts t h e n due." 
I n s t e a d ORS 6 5 6 . 2 6 2 ( 1 0 ) , t h e Court e x p l a i n e d , p r o v i d e s t h a t a t t o r n e y f e e s a r e t o 
be assessed under ORS 656.382. ORS 656.382, i n t u r n , i s keyed t o u n r e a s o n a b l y 
r e s i s t i n g t h e payment o f compensation. E l l i s , s u p r a ; SAIF v. W i l s o n , 95 Or App 
748 ( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 Van N a t t a 1744 ( 1 9 8 9 ) . 

As p r e v i o u s l y d i s c u s s e d , we have found t h a t t h e N o t i c e o f c l o s u r e was un
r e a s o n a b l y i s s u e d . A t t h e t i m e o f c l o s u r e , on March 14, 1989, c l a i m a n t was 
w o r k i n g f u l l t i m e . The preponderance o f t h e e v i d e n c e i n d i c a t e s c l a i m a n t was 
w o r k i n g a m o d i f i e d j o b , a t h i s r e g u l a r wage. Thus, we c o n c l u d e , t h a t no t i m e 
l o s s was due and owing a t t h e t i m e o f c l o s u r e . See Safeway S t o r e s v. Owsley, 91 
Or App 475 (1988) . 

However, subsequent t o t h e N o t i c e o f C l o s u r e , c l a i m a n t became u n a b l e t o 
work due t o t h e i n j u r y . On A p r i l 24, 1989, c l a i m a n t was t a k e n o f f work by h i s 
t r e a t i n g p h y s i c i a n , and d i d n o t r e t u r n t o m o d i f i e d work a t r e g u l a r wage u n t i l 
J u l y 6, 1989. (Exs 5A, 6, 10, 1 1 ) . Thus, we conclude t h a t due t o t h e u n r e a s o n 
a b l e c l a i m c l o s u r e , c l a i m a n t ' s t emporary d i s a b i l i t y was u n r e a s o n a b l y d e l a y e d . 
Thus, we f i n d t h a t t h e r e has been an unreasonable r e s i s t a n c e t o t h e payment o f 
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compensation. C l a i m a n t i s t h e r e f o r e e n t i t l e d t o an assessed a t t o r n e y f e e . For
mer ORS 656 . 2 6 2 ( 1 0 ) ; 656.382(1). See E a r l F. C h i l d e r s , 40 Van N a t t a 481 (1 9 8 8 ) . 

Inasmuch as p e n a l t i e s and a t t o r n e y f e e s a r e n o t compensation f o r purposes 
o f ORS 65 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s u c c e s s f u l l y 
d e f e n d i n g t h e Referee's o r d e r c o n c e r n i n g t h e s e i s s u e s . 

ORDER 

The Referee's o r d e r d a t e d September 7, 1989 i s a f f i r m e d . 

O c t o b e r 3 1 , 1990 C i t e as 42 Van N a t t a 2489 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAY A. HAGAN, Claimant 
WCB Case No. 88-04831 

ORDER ON REVIEW 
Ga r l o c k , e t a l . , C l a i m a n t A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed.by Board Members N i c h o l s and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e G a l t o n ' s 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r h i s c u r r e n t low back 
c o n d i t i o n on t h e grounds c l a i m a n t had s u s t a i n e d a compensable a g g r a v a t i o n . On 
r e v i e w , t h e i s s u e i s t h e p r o c e d u r a l p r o p r i e t y o f SAIF's d e n i a l . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e "FINDINGS OF FACT" p o r t i o n o f t h e Refer e e ' s o r d e r w i t h t h e 
f o l l o w i n g supplement. 

C l a i m a n t , a p r o d u c t i o n l i n e chop saw o p e r a t o r , compensably i n j u r e d h i s low 
back on J u l y 8, 1987, w h i l e p u l l i n g a p a l l e t s t a c k e d w i t h a l d e r b o a r d s . He com
p l e t e d h i s s h i f t b u t woke up t h e ne x t morning w i t h low back p a i n . He sought 
emergency room c a r e and was diagnosed w i t h m i l d m i d d l e and low back s t r a i n . X-
r a y s r e v e a l e d e v i d e n c e o f some d e g e n e r a t i v e d i s c changes i n t h e low back and o l d 
comp r e s s i o n i n j u r i e s t o t h e t h o r a c i c s p i n e . C l a i m a n t r e t u r n e d t o work on J u l y 
13, 1987, b u t q u i t t h r e e days l a t e r f o r reasons u n r e l a t e d t o h i s i n j u r y . 
C l a i m a n t has n o t r e t u r n e d t o work. 

On September 8, 1987, SAIF accepted c l a i m a n t ' s c l a i m f o r a n o n d i s a b l i n g 
" t e m p o r a r y low back s t r a i n . " On September 23, 1987, c l a i m a n t began t r e a t i n g 
w i t h Dr. C l e a r y f o r p a i n i n t h e m i d d l e back, low back and h i p s . I n h i s r e p o r t 
o f t h a t d a t e , Dr. C l e a r y diagnosed r e c u r r e n t lumbar muscle s t r a i n and o l d com
p r e s s i o n f r a c t u r e s i n t h e m i d d l e back, a u t h o r i z e d t i m e l o s s f r o m work and p r e 
s c r i b e d p h y s i c a l t h e r a p y . The t i m e l o s s a u t h o r i z e d was f o r t h e p e r i o d f r o m 
September 16, 1987 t o November 25, 1987. „ 

On December 2, 1987, c l a i m a n t underwent an independent m e d i c a l e x a m i n a t i o n 
by Dr. D u f f , an o r t h o p e d i s t . D e s p i t e c l a i m a n t ' s c o m p l a i n t s o f low back p a i n 
o c c a s i o n a l l y r a d i a t i n g i n t o t h e r i g h t t h i g h and c l i c k i n g and p o p p i n g s e n s a t i o n s 
i n t h e r i g h t h i p , D u f f found no o b j e c t i v e e v i d e n c e o f p h y s i c a l i m p a i r m e n t and 
d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y . 

C l a i m a n t had e a r l i e r been examined by Dr. L i s a c , upon r e f e r r a l f r o m Dr. 
C l e a r y . Dr. L i s a c ' s exam f i n d i n g s were s i m i l a r t o t h o s e o f Dr. D u f f . 
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I n mid-December, 1987, c l a i m a n t began t r e a t i n g w i t h Dr. .Shipp, a c h i r o 
p r a c t o r , f o r p a i n and s t i f f n e s s i n t h e low back and r i g h t h i p . I n a December 
14, 1987 r e p o r t , Shipp diagnosed c h r o n i c moderate t o severe lumbar s t r a i n / s p r a i n 
and c h r o n i c moderate s a c r o i l i a c s p r a i n . 

I t i s u n c l e a r whether SAIF viewed Dr. C l e a r y ' s r e p o r t s o f September, 23, 
1987 and December 3, 1987 o r Dr. Shipp's r e p o r t o f December 14, 1987 as a c l a i m 
f o r r e o p e n i n g ; however, on December 18, 1987, SAIF d e n i e d t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s t h e n - c u r r e n t low back c o n d i t i o n , c o n t e n d i n g t h a t h i s c o n d i t i o n was 
u n r e l a t e d t o t h e a c c e p t e d low back i n j u r y . C l a i m a n t ' s a c c e p t e d n o n d i s a b l i n g 
c l a i m has never- been c l o s e d . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e s e t a s i d e SAIF's d e n i a l , c o n c l u d i n g t h a t c l a i m a n t had p r o v e n a 
compensable a g g r a v a t i o n o f h i s accepted i n j u r y . He remanded t h e c l a i m t o SAIF 
f o r f u r t h e r p r o c e s s i n g , i n c l u d i n g payment o f temporary d i s a b i l i t y b e n e f i t s and 
r e f e r r a l t o t h e E v a l u a t i o n S e c t i o n f o r issuance o f a D e t e r m i n a t i o n O r d er. We 
i n s t e a d s e t a s i d e SAIF's d e n i a l on p r o c e d u r a l grounds. 

Former ORS 656.262(12) p r o v i d e s , i n t e r a l i a , t h a t a worker has one ye a r 
f r o m t h e d a t e o f an accepted n o n d i s a b l i n g i n j u r y t o submit a c l a i m t h a t t h e i n 
j u r y has become d i s a b l i n g . Upon r e c e i v i n g n o t i c e o r knowledge o f t h a t c l a i m , an 
i n s u r e r i s r e q u i r e d t o r e p o r t i t i m m e d i a t e l y t o t h e D i r e c t o r . I d . The E v a l u a 
t i o n S e c t i o n t h e n d e t e r m i n e s whether t h e accepted i n j u r y c l a i m i s d i s a b l i n g o r 
n o n d i s a b l i n g and i s s u e s a D e t e r m i n a t i o n Order t o t h a t e f f e c t . ORS 6 5 6 . 2 6 8 ( 8 ) . 
Any p a r t y d i s s a t i s f i e d w i t h t h e D e t e r m i n a t i o n Order can r e q u e s t a h e a r i n g on t h e 
D e t e r m i n a t i o n Order on t h a t i s s u e . Former ORS 656.268(6). 

Here, c l a i m a n t ' s c l a i m f o r t h e J u l y 8, 1987, i n d u s t r i a l i n j u r y was ac
c e p t e d as n o n d i s a b l i n g . W i t h i n t h r e e months o f t h a t i n j u r y , Dr. C l e a r y n o t i f i e d 
SAIF by r e p o r t d a t e d September 23, 1987, t h a t he was t r e a t i n g c l a i m a n t i n con
n e c t i o n w i t h t h e a c c e p t e d i n j u r y and was a u t h o r i z i n g t i m e l o s s f r o m work (Ex. 
5 ) . By l e t t e r d a t e d December 3, 1987, Dr. C l e a r y c o n f i r m e d t h a t he had a u t h o 
r i z e d o v e r two months o f t i m e l o s s from work (Ex. 9 ) . Based on t h o s e r e p o r t s , 
we f i n d t h a t SAIF had n o t i c e o f c l a i m a n t ' s c l a i m t h a t h i s i n j u r y had become d i s 
a b l i n g and t h a t such n o t i c e was r e c e i v e d w i t h i n one year o f t h e d a t e o f t h e 
ac c e p t e d i n j u r y . 

However, t h e r e i s no eviden c e t h a t SAIF ever s u b m i t t e d t h a t c l a i m t o t h e 
D i r e c t o r i n accordance w i t h ORS 656.262(12). Rather, SAIF d e n i e d t h e c l a i m on 
t h e g r o u n d c l a i m a n t ' s c u r r e n t c o n d i t i o n was n o t c a u s a l l y r e l a t e d t o t h e a c c e p t e d 
i n j u r y . I n so d o i n g , SAIF e f f e c t i v e l y sought t o c i r c u m v e n t t h e s t a t u t o r y p r o v i 
s i o n s w h i c h a l l o w c l a i m a n t t o seek r e c l a s s i f i c a t i o n o f h i s n o n d i s a b l i n g i n j u r y 
as d i s a b l i n g . That i s i m p e r m i s s i b l e and i s analogous t o an i m p e r m i s s i b l e p r e -
c l o s u r e d e n i a l . See S a f s t r o m v. R i e d e l I n t e r n a t i o n a l I n c . , 65 Or App 728 
( 1 9 8 3 ) . On t h a t p r o c e d u r a l ground a l o n e , we s e t a s i d e SAIF's d e n i a l . 

We l a c k j u r i s d i c t i o n t o comment on whether t h e a c c e p t e d n o n d i s a b l i n g i n 
j u r y has, i n f a c t , become d i s a b l i n g , because t h e E v a l u a t i o n S e c t i o n has n o t y e t 
i s s u e d a D e t e r m i n a t i o n Order p u r s u a n t t o ORS 656.268(8). Upon i s s u a n c e o f t h a t 
D e t e r m i n a t i o n Order, any i n t e r e s t e d p a r t y may t h e n v e s t j u r i s d i c t i o n w i t h t h e 
He a r i n g s D i v i s i o n by r e q u e s t i n g a h e a r i n g on t h a t o r d e r p u r s u a n t t o f o r m e r ORS 
65 6 . 2 6 8 ( 6 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s n r e v i e w c o n c e r n i n g t h e d e n i a l i s s u e i s $700 t o be p a i d by SAIF. I n 
r e a c h i n g t h i s d e c i s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e 
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case (as i d e n t i f i e d i n t h e statement o f s e r v i c e s s u b m i t t e d by c l a i m a n t ' s 
a t t o r n e y ) . 

ORDER 
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The R e f e r e e ' s o r d e r , d a t e d J u l y 19, 1988, i s m o d i f i e d i n p a r t and a f f i r m e d 
i n p a r t . The p o r t i o n o f t h e Referee's o r d e r d i r e c t i n g t h e SAIF C o r p o r a t i o n t o 
pay c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f r o m September 16, 1987 t h r o u g h 
November 25, 1987 i s v a c a t e d . The remainder o f t h e o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $700, p a y a b l e by SAIF, f o r 
s e r v i c e s r e n d e r e d on Board r e v i e w c o n c e r n i n g t h e d e n i a l . 

O c t o b e r 3 1 , 1990 C i t e as 42 Van N a t t a 2491 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAWNA M. HEATHMAN, Claimant 

WCB Case No. 87-10543 
ORDER ON REVIEW 

W i l b u r Smith, J r . , C l a i m a n t A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Wasley's o r d e r t h a t : 
(1) a d m i t t e d e v i d e n c e d i s c l o s e d t o t h e employer more t h a n seven days a f t e r r e 
c e i p t , b u t s u b m i t t e d t o t h e Referee t e n days p r i o r t o t h e s c h e d u l e d h e a r i n g ; (2) 
s e t a s i d e t h e employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
r i g h t c a r p a l t u n n e l syndrome; and (3) awarded an assessed f e e on t h e compens
a b i l i t y i s s u e . On r e v i e w , t h e i s s u e s a r e ev i d e n c e , c o m p e n s a b i l i t y and a t t o r n e y 
f e e s . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

We adopt t h e Referee's f i n d i n g s w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On September 1, 1987, t h e employer r e q u e s t e d d i s c l o s u r e o f c e r t a i n r e p o r t s 
f r o m c l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon, Dr. T h i e l . C l a i m a n t ' s a t t o r n e y 
m a i l e d Dr. T h i e l ' s r e p o r t s t o t h e Hearings D i v i s i o n on o r about November 5, 
1987. The r e p o r t s were r e c e i v e d by t h e Hearings D i v i s i o n on November 9, 1987, 
t e n days p r i o r t o t h e scheduled h e a r i n g on November 19, 1987. Defense c o u n s e l 
r e c e i v e d c o p i e s o f Dr. T h i e l ' s r e p o r t s on November 11, 1987. 

At t h e r e q u e s t o f defense c o u n s e l , t h e h e a r i n g was r e s e t f o r November 18, 
1987. As a r e s u l t , t h e Hearings D i v i s i o n r e c e i v e d Dr. T h i e l ' s r e p o r t s n i n e days 
p r i o r t o t h e a c t u a l h e a r i n g . At h e a r i n g , defense c o u n s e l o b j e c t e d t o t h e i n t r o 
d u c t i o n o f Dr. T h i e l ' s r e p o r t s on t i m e l i n e s s grounds. The Ref e r e e a d m i t t e d t h e 
r e p o r t s , b u t l e f t t h e r e c o r d open f o r c r o s s - e x a m i n a t i o n o f Dr. T h i e l o r submis
s i o n o f r e b u t t a l e v i d e n c e . 

CONCLUSIONS OF LAW AND OPINION 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment on t h e 
e v i d e n t i a r y i s s u e . 

On r e v i e w , t h e employer contends t h a t c l a i m a n t d i d n o t produce Dr. T h i e l ' s 
r e p o r t s u n t i l t h e day o f h e a r i n g , and t h a t t h e R eferee i m p r o p e r l y a d m i t t e d t h e 
r e p o r t s . I t argues t h a t t h e r e p o r t s were i m p r o p e r l y a d m i t t e d because t h e y were 
n o t t i m e l y d i s c l o s e d o r t i m e l y f i l e d as e x h i b i t s w i t h t h e R e f e r e e . We d i s a g r e e . 
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C o n t r a r y t o t h e employer's a s s e r t i o n , c l a i m a n t d i d n o t produce Dr. T h i e l ' s 
r e p o r t s on t h e day o f h e a r i n g . The Hearings D i v i s i o n r e c e i v e d t h e r e p o r t s on 
November 9, 1987, and c l a i m a n t served c o p i e s o f t h e r e p o r t s on t h e employer on 
November 1 1 , 1987. 

P u r s u a n t t o f o r m e r OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) , c l a i m a n t was r e q u i r e d t o s u b m i t 
e x h i b i t s f o r a d m i s s i o n a t h e a r i n g " [ n ] o t l e s s t h a n t e n (10) days b e f o r e t h e 
s c h e d u l e d d a t e o f h e a r i n g , o r w i t h i n seven (7) days o f m a i l i n g o f a copy o f t h e 
i n s u r e r ' s e x h i b i t i n d e x , w h i c h e v e r o c c u r s l a t e r . . . ." C l a i m a n t was r e q u i r e d 
t o s e r v e c o p i e s o f t h e s u b m i t t e d e x h i b i t s on a l l o t h e r p a r t i e s , b u t was n o t r e 
q u i r e d t o do so w i t h i n any s p e c i f i c t i m e frame. I d . 

Here, c l a i m a n t f i l e d t h e r e p o r t s w i t h t h e Hearings D i v i s i o n w i t h i n t e n 
days o f t h e h e a r i n g , as o r i g i n a l l y scheduled f o r November 19, 1987. A c c o r d 
i n g l y , t h e e x h i b i t s were t i m e l y s u b m i t t e d under former OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) . 

The employer argues t h a t t h e r e p o r t s were, n o n e t h e l e s s , n o t a d m i s s i b l e be
cause t h e y were n o t f i l e d w i t h t h e Referee w i t h i n seven days o f r e c e i p t . Appar
e n t l y , t h e employer i s r e f e r r i n g t o t h e s o - c a l l e d "seven day r u l e " t h a t a l l o w e d 
c l a i m a n t s t o s u b m i t e x h i b i t s l e s s t h a n t e n days p r i o r t o h e a r i n g so l o n g as t h e y 
were s u b m i t t e d w i t h i n seven days o f r e c e i p t . See f o r m e r OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) 
( e f f e c t i v e November 5, 1985 t h r o u g h A p r i l 14, 1987 and October 14, 1987 t h r o u g h 
November 16, 1987); D o r o t h y L. Packard, 40 Van N a t t a 823 ( 1 9 8 8 ) . That r u l e was 
e f f e c t i v e a t t h e t i m e c l a i m a n t s u b m i t t e d Dr. T h i e l ' s r e p o r t s t o t h e R e f e r e e , b u t 
n o t on t h e d a t e o f h e a r i n g . 

Assuming, w i t h o u t d e c i d i n g , t h a t t h e seven day r u l e a p p l i e s h e r e because 
i t was i n e f f e c t on t h e d a t e c l a i m a n t s u b m i t t e d Dr. T h i e l ' s r e p o r t s , t h e em
p l o y e r ' s r e l i a n c e oh t h e r u l e i s m i s p l a c e d . The r u l e p r o v i d e s an a l t e r n a t i v e 
means o f s u b m i t t i n g e v i d e n c e ; i t does not come i n t o p l a y where, as h e r e , a 
c l a i m a n t t i m e l y s u b m i t s e x h i b i t s w i t h i n t h e t e n day d e a d l i n e . 

We t u r n t o t h e employer's a l t e r n a t i v e argument t h a t t h e r e p o r t s were im
p r o p e r l y a d m i t t e d because t h e y were not t i m e l y d i s c l o s e d . P u r s u a n t t o f o r m e r 
OAR 438-07-016(3)(WCB Admin. Order 3-1987), c l a i m a n t was r e q u i r e d t o d i s c l o s e 
c l a i m s i n f o r m a t i o n t h e n i n her p o s s e s s i o n t o t h e employer w i t h i n 15 days o f a 
r e q u e s t f o r d i s c l o s u r e . F a i l u r e t o t i m e l y d i s c l o s e was "a ground f o r e x c l u s i o n 
o f t h e document f r o m e v i d e n c e on t h e m o t i o n o f an adverse p a r t y . . . ." I d . 
We i n t e r p r e t t h i s language t o mean t h a t e x c l u s i o n o f a document n o t t i m e l y d i s 
c l o s e d was w i t h i n t h e d i s c r e t i o n o f t h e Referee. 

Here, c l a i m a n t d i s c l o s e d Dr. T h i e l ' s r e p o r t s more t h a n 30 days a f t e r t h e 
e mployer's r e q u e s t f o r d i s c l o s u r e . T h e r e f o r e , t h e d i s c l o s u r e was n o t t i m e l y 
under f o r m e r OAR 438-07-016(3). N e v e r t h e l e s s , t h e Referee c u r e d any s u r p r i s e o r 
p r e j u d i c e t o t h e employer by l e a v i n g t h e r e c o r d open f o r c r o s s - e x a m i n a t i o n o f 
Dr. T h i e l o r s u b m i s s i o n o f r e b u t t a l e v i d e n c e . Under t h e p a r t i c u l a r c i r c u m 
s t a n c e s o f t h i s case, t h e Referee's adm i s s i o n o f t h e r e p o r t s was n o t an abuse o f 
d i s c r e t i o n . 

A c c o r d i n g l y , we a f f i r m t h e Referee's e v i d e n t i a r y r u l i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 3 1 , 1987 i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded a $325 assessed f e e f o r s e r v i c e s on r e v i e w c o n c e r n i n g t h e 
c o m p e n s a b i l i t y i s s u e . 
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I n t h e M a t t e r o f t h e Compensation o f 
PAMELA J . HUDDLESTON, Claimant 

WCB Case No. 86-13452 
ORDER ON REVIEW 

C a l l a h a n & Gardner, Claimant A t t o r n e y s 
Ruth C i n n i g e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Menashe's o r d e r t h a t : (1) d e c l i n e d t o 
g r a n t c l a i m a n t ' s r e q u e s t t o submit a d d i t i o n a l documentary and t e s t i m o n i a l e v i 
dence; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l s o f her a g g r a v a t i o n c l a i m 
f o r a back, neck, s h o u l d e r and arm c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e e v i 
dence and a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's "Summary o f F a c t s " and make t h e f o l l o w i n g a d d i 
t i o n a l f i n d i n g s . 

The December 1985 s t i p u l a t i o n was c l a i m a n t ' s l a s t award o f compensation. 
C l a i m a n t e x p e r i e n c e d i n c r e a s e d neck, s h o u l d e r and arm symptoms i n May 1986, as 
compared t o her symptoms a t t h e t i m e o f t h e s t i p u l a t i o n . 

A t t h e t i m e o f t h e s t i p u l a t i o n , c l a i m a n t was r e s t r i c t e d f r o m c a r r y i n g more 
t h a n 20 pounds, l i f t i n g more t h a n 10-20 pounds from t h e f l o o r , and p e r f o r m i n g 
more t h a n o c c a s i o n a l r e p e t i t i v e p u s h i n g , p u l l i n g and g r a s p i n g . C l a i m a n t d i d n o t 
work d u r i n g t h e p e r i o d September 1985 t h r o u g h March 1987 f o r reasons u n r e l a t e d 
t o h e r p h y s i c a l r e s t r i c t i o n s . 

On September 18, 1986, SAIF d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m on t h e 
grounds t h a t she had n o t e x p e r i e n c e d a wor s e n i n g and she had r e f u s e d t o a t t e n d 
an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . On October 20, 1986, SAIF i s s u e d a second 
d e n i a l o f t h e a g g r a v a t i o n c l a i m on t h e ground t h a t t h e c o n d i t i o n had n o t 
worsened. 

As p a r t o f i t s c l o s i n g argument a t h e a r i n g , SAIF f o r t h e f i r s t t i m e argued 
t h a t c l a i m a n t ' s i n c r e a s e d c e r v i c a l symptoms were n o t c a u s a l l y r e l a t e d t o her 
compensable i n j u r y . C l a i m a n t ' s a t t o r n e y moved f o r r e o p e n i n g o f t h e e v i d e n t i a r y 
p o r t i o n o f t h e h e a r i n g t o o f f e r documentary and t e s t i m o n i a l e v i d e n c e i n response 
t o t h e c a u s a t i o n c h a l l e n g e . The Referee a l l o w e d c l a i m a n t t o t e s t i f y f u r t h e r on 
t h i s i s s u e , b u t o t h e r w i s e d e n i e d t h e m o t i o n . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c o n d i t i o n has n o t worsened s i n c e t h e l a s t arrangement o f com
p e n s a t i o n i n December 1985. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had n o t de m o n s t r a t e d t h a t h er c e r v i c a l 
c o n d i t i o n was c a u s a l l y r e l a t e d t o her compensable i n j u r y . A c c o r d i n g l y , he up
h e l d SAIF's a g g r a v a t i o n d e n i a l s . On r e v i e w , c l a i m a n t contends t h a t t h e Referee 
e r r e d i n n o t a l l o w i n g her t o submit a d d i t i o n a l e v i d e n c e i n response t o SAIF's 
c a u s a t i o n d e f e n s e , and she r e q u e s t s remand f o r f u r t h e r development o f t h e r e c o r d 
on t h i s i s s u e . I n t h e a l t e r n a t i v e , c l a i m a n t contends she has e s t a b l i s h e d a com
p e n s a b l e a g g r a v a t i o n on t h e m e r i t s . 
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To e s t a b l i s h an a g g r a v a t i o n , c l a i m a n t must show t h a t her c o n d i t i o n has 
worsened s i n c e t h e l a s t arrangement o f compensation and t h a t t h e worsened c o n d i 
t i o n i s m a t e r i a l l y r e l a t e d t o her compensable i n j u r y . Smith v. SAIF, 302 Or 396 
( 1 9 8 6 ) . "Worsening" w i t h i n t h i s c o n t e x t means i n c r e a s e d symptoms, o r a worsened 
u n d e r l y i n g c o n d i t i o n , r e s u l t i n g i n a d i m i n i s h m e n t o f e a r n i n g c a p a c i t y . 

Assuming, f o r t h e sake o f argument, t h a t a l l o f c l a i m a n t ' s i n c r e a s e d symp
toms a r e c a u s a l l y r e l a t e d t o t h e compensable i n j u r y , c l a i m a n t has n o t e s t a b 
l i s h e d a w o r s e n i n g o f her c o n d i t i o n s i n c e t h e l a s t arrangement o f compensation 
i n December 1985. As a r e s u l t , our d e c i s i o n r e g a r d i n g t h e e v i d e n c e and causa
t i o n i s s u e s r a i s e d on r e v i e w would n o t change our u l t i m a t e d i s p o s i t i o n o f t h i s 
case. A c c o r d i n g l y , we c o n f i n e our d i s c u s s i o n t o t h e w o r s e n i n g a n a l y s i s . 

There i s e v i d e n c e t h a t c l a i m a n t ' s back, neck, s h o u l d e r and arm symptoms 
were g r e a t e r i n May 1986 t h a n a t t h e t i m e o f t h e s t i p u l a t i o n . However, c l a i m a n t 
has n o t e s t a b l i s h e d t h a t she was l e s s a b l e t o work as a r e s u l t o f h e r symp
t o m a t i c f l a r e - u p . 

Here, t h e l a s t arrangement o f compensation i s t h e December 1985 s t i p u l a 
t i o n p u r s u a n t t o w h i c h c l a i m a n t r e c e i v e d an a d d i t i o n a l 20 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y . On June 24, 1985, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. 
Sm i t h , an o r t h o p e d i c surgeon, o p i n e d t h a t she was p e r m a n e n t l y r e s t r i c t e d f r o m 
c a r r y i n g more t h a n 20 pounds, l i f t i n g more t h a n 10-20 pounds f r o m t h e " f l o o r , and 
p e r f o r m i n g more t h a n o c c a s i o n a l r e p e t i t i v e p u s h i n g , p u l l i n g and g r a s p i n g . We 
a c c e p t Dr. Smith's o p i n i o n because h i s assessment was c l o s e s t i n t i m e t o t h e 
December 1985 s t i p u l a t i o n , he was c l a i m a n t ' s t r e a t i n g p h y s i c i a n , and t h e r e i s no 
e v i d e n c e t h a t c l a i m a n t ' s c o n d i t i o n changed a f t e r h i s o p i n i o n and p r i o r t o t h e 
December 1985 s t i p u l a t i o n . T h e r e f o r e , we conclude t h a t h i s r e p o r t a c c u r a t e l y 
d e s c r i b e s c l a i m a n t ' s l i m i t a t i o n s a t t h e t i m e o f t h e s t i p u l a t i o n . 

A t t h e t i m e c l a i m a n t r e p o r t e d i n c r e a s e d symptoms i n 1986, she had n o t 
worked s i n c e September 1985 f o r reasons u n r e l a t e d t o her p h y s i c a l l i m i t a t i o n s . 
The r e c o r d , t h e r e f o r e , c o n t a i n s no " r e l e a s e from work" t o s u p p o r t her p o s i t i o n . 

C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. K r a s o w s k i , o p i n e d t h a t c l a i m a n t ' s 
c o n d i t i o n had worsened i n May 1986. He f u r t h e r o p i n e d t h a t she had been u n a b l e 
t o p e r f o r m any t y p e o f work w i t h o u t a g g r a v a t i n g her c o n d i t i o n s i n c e May 16, 
1986. 

Dr. Hoffman, t h e c o n s u l t i n g n e u r o l o g i s t , a d v i s e d c l a i m a n t on May 30, 1986 
t o a v o i d housework and p r o l o n g e d s i t t i n g . On August 28, 1986, Dr. Hoffman r e 
s t r i c t e d c l a i m a n t t o "a l i g h t t y p e o f a c t i v i t y " i n v o l v i n g no heavy o r r e p e t i t i v e 
l i f t i n g o r r e p e a t e d e x t e n s i o n o f t h e neck. 

F i n a l l y , Dr. T o b i n , o r t h o p e d i c surgeon, o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n 
had n o t o b j e c t i v e l y worsened s i n c e she was examined by t h e C o n s u l t a n t s i n August 
1984. He based h i s o p i n i o n on h i s independent m e d i c a l e x a m i n a t i o n on O c t o b e r 
14, 1986. 

We a r e n o t persuaded by Dr. Krasowski's o p i n i o n because he d i d n o t e x p l a i n 
t h e b a s i s f o r t h e o p i n i o n ; he o n l y began t r e a t i n g c l a i m a n t i n A p r i l 1986; and we 
c annot a s c e r t a i n whether he had t h e o p p o r t u n i t y t o f u l l y r e v i e w c l a i m a n t ' s p r i o r 
m e d i c a l r e c o r d . 

F u r t h e r , Dr. Hoffman's o p i n i o n does n o t persuade us t h a t c l a i m a n t was l e s s 
a b l e t o work as a r e s u l t o f her symptomatic f l a r e - u p . When c l a i m a n t r e t u r n e d t o 
Dr. Hoffman on J u l y 7, 1986, Hoffman no t e d t h a t c l a i m a n t ' s symptoms had de
c r e a s e d d e s p i t e t h e f a c t she a p p a r e n t l y had n o t r e s t r i c t e d her housekeeping and 
s i t t i n g as he recommended on May 30, 1986. We a r e , t h e r e f o r e , n o t persuaded 
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t h a t c l a i m a n t was unable t o p e r f o r m housework o r s i t f o r p r o l o n g e d p e r i o d s o f 
t i m e when Dr. Hoffman examined her on May 30, 1986. Dr. Hoffman's subsequent 
r e s t r i c t i o n t o "a l i g h t t y p e o f a c t i v i t y " i s n o t s i g n i f i c a n t l y d i f f e r e n t t h a n 
Dr. Smith's r e s t r i c t i o n i n December 1985. 

Cl a i m a n t t o l d Dr. To b i n i n October 1986 t h a t she was u n a b l e t o l i f t any
t h i n g because o f weakness i n her l e f t l ower arm. However, her s u b j e c t i v e l i m i 
t a t i o n i s i n c o n s i s t e n t w i t h Dr. Tobin's f i n d i n g o f normal upper e x t r e m i t y 
s t r e n g t h on e x a m i n a t i o n . Claimant t e s t i f i e d t h a t , a t t h e t i m e o f t h e a l l e g e d 
a g g r a v a t i o n , she had d i f f i c u l t y c a r r y i n g t h i n g s and g o i n g up s t a i r s . However, 
i t i s n o t c l e a r t o what degree t h e s e a c t i v i t i e s were l i m i t e d . 

We c o n c l u d e t h i s r e c o r d i s n o t s u f f i c i e n t t o c a r r y c l a i m a n t ' s burden o f 
p r o v i n g t h a t she was l e s s a b l e t o work as a r e s u l t o f her a l l e g e d a g g r a v a t i o n . 
A c c o r d i n g l y , we a f f i r m t h e Referee's u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t has n o t 
e s t a b l i s h e d a compensable a g g r a v a t i o n . 

ORDER 

The Referee's o r d e r i s s u e d November 17, 1987 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
WILBUR A. LEWIS, Claimant 

WCB Case Nos. 87-16921, 87-15619 & 87-12042 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Foss, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Ref e r e e Q u i l l i n a n ' s 
o r d e r t h a t : (1) d e n i e d c l a i m a n t ' s m o t i o n t o c o n t i n u e o r postpone t h e h e a r i n g t o 
a l l o w f o r t h e d e p o s i t i o n o f h i s t r e a t i n g p h y s i c i a n ; (2) addressed an o r a l d e n i a l 
o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n made by L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n 
a t t h e h e a r i n g and appealed by c l a i m a n t a t t h e h e a r i n g ; and (3) u p h e l d L i b e r t y 
N o r t h w e s t ' s d e n i a l o f t h a t c o n d i t i o n . C l a i m a n t a l s o seeks remand f o r t h e t a k i n g 
o f a d d i t i o n a l e v i d e n c e . On r e v i e w , t h e i s s u e s a r e remand and t h e Referee's 
p r o c e d u r a l and e v i d e n t i a r y r u l i n g s . We deny t h e m o t i o n t o remand and a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

The Board r e c e i v e d c l a i m a n t ' s h e a r i n g r e q u e s t on October 13, 1987. A 
" S p e c i f i c a t i o n o f I s s u e s " accompanied h i s r e q u e s t and l i s t e d , i n t e r a l i a , com
p e n s a b i l i t y , m e d i c a l s e r v i c e s , e x t e n t o f scheduled and unscheduled d i s a b i l i t y , 
r e s p o n s i b i l i t y , and p e n a l t i e s and a t t o r n e y f e e s . C l a i m a n t i d e n t i f i e d L i b e r t y 
N o r t h w e s t as t h e c a r r i e r w i t h r e g a r d t o h i s r e q u e s t and t h e s e i s s u e s . 

A t t h e h e a r i n g , L i b e r t y Northwest e x p l a i n e d t h a t i t was d e n y i n g r e 
s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n . C l a i m a n t a ppealed 
L i b e r t y N o r t h w e s t ' s d e n i a l a t h e a r i n g . However, c o n t e n d i n g t h a t he was "not 
re a d y " t o proceed, c l a i m a n t sought postponement o r c o n t i n u a n c e i n o r d e r t o de
pose Dr. Campagna. ( T r . 3 ) . 
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CONCLUSIONS OF LAW AND OPINION 

Remand 

C l a i m a n t seeks remand f o r t h e t a k i n g o f a d d i t i o n a l t e s t i m o n y f r o m Dr. 
Campagna. He argues t h a t h i s case was i n c o m p l e t e l y heard, w i t h o u t such t e s t i 
mony r e g a r d i n g t h e c a u s a t i o n o f c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n . C l a i m a n t 
c ontends t h a t he f a i l e d t o depose Campagna, due t o a " c r u s h " o f cases u n e x p e c t 
e d l y s c h e d u l e d f o r h e a r i n g . 

S hould we d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y , o r 
o t h e r w i s e i n s u f f i c i e n t l y d eveloped, we may remand t o t h e Referee f o r f u r t h e r 
e v i d e n c e t a k i n g , c o r r e c t i o n , o r o t h e r necessary a c t i o n . ORS 6 5 6 . 2 9 5 ( 5 ) . To 
m e r i t remand, i t must be e s t a b l i s h e d t h a t t h e evidence r e l e v a n t t o t h e i s s u e s 
r a i s e d i n t h e remand r e q u e s t was u n o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e 
h e a r i n g . See Be r n a r d L. Osborn, 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 
Or App 152 ( 1 9 8 6 ) . 

S e v e r a l o p i n i o n s r e g a r d i n g t h e e t i o l o g y o f c l a i m a n t ' s c o n d i t i o n f r o m 
Dr. Campagna a r e a l r e a d y p r e s e n t i n t h e r e c o r d . (Exs. 18, 19, 20, 22, 23, 25, 
26 & 2 7 ) . Campagna's f i n a l d i a g n o s i s was " p o s t - t r a u m a t i c a g g r a v a t i o n o f c e r v i 
c a l s p o n d y l o s i s a t C5-6 and C6-7 secondary t o t h e motor v e h i c l e a c c i d e n t o f 
Fe b r u a r y 27, 1987." (Ex. 2 2 ) . His o p i n i o n was unchanged a f t e r p e r f o r m i n g c e r 
v i c a l decompression on J u l y 20, 1987. (Ex. 2 6 ) . Consequently, we do n o t con
s i d e r t h e r e c o r d — w i t h o u t a n o t h e r o p i n i o n from Dr. Campagna c o n c e r n i n g t h e 
c a u s a t i o n o f c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n — t o be i n c o m p l e t e l y , 
i m p r o p e r l y , o r o t h e r w i s e i n s u f f i c i e n t l y developed. 

Moreover, c l a i m a n t r e q u e s t e d a h e a r i n g on November 5, 1987 and approx
i m a t e l y a month passed between t h e Board's N o t i c e o f H e a r i n g and t h e January 27, 
1988 h e a r i n g . On t h i s b a s i s , we are n o t persuaded t h a t a n o t h e r o p i n i o n f r o m Dr. 
Campagna was u n o b t a i n a b l e by t h e t i m e o f t h e h e a r i n g w i t h t h e e x e r c i s e o f due 
d i l i g e n c e . C o n s e q u e n t l y , we deny c l a i m a n t ' s m o t i o n f o r remand. 

A p p l i c a t i o n o f ORS 656.307 

C l a i m a n t contends t h a t t h e Referee was w i t h o u t a u t h o r i t y t o c o n s i d e r 
t h e i s s u e o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s c e r v i c a l c o n d i t i o n between L i b e r t y 
N o r t h w e s t and SAIF. S p e c i f i c a l l y , he argues t h a t t h e amendments t o ORS 
65 6 . 3 0 7 ( 2 ) , r e q u i r i n g appointment o f an a r b i t r a t o r , a p p l y t o t h i s case because 
t h e h e a r i n g was h e l d on January 27, 1988. We d i s a g r e e . 

F i r s t , t h e case came b e f o r e t h e Hearings D i v i s i o n when c l a i m a n t r e 
qu e s t e d a h e a r i n g , n o t when t h e h e a r i n g was h e l d . C l a i m a n t ' s h e a r i n g r e q u e s t 
was r e c e i v e d by t h e He a r i n g s D i v i s i o n on October 13, 1987, b e f o r e t h e amendments 
t o o k e f f e c t on January 1, 1988. Moreover, because no ".307 o r d e r " i s s u e d , t h a t 
s t a t u t e d i d n o t gov e r n t h e h e a r i n g , which was c o r r e c t l y a s s i g n e d t o a R e f e r e e 
r a t h e r t h a n an a r b i t r a t o r . See former OAR 436-60-180(13); Timothy R. Schroeder, 
41 Van N a t t a 568 ( 1 9 8 9 ) . 

L i b e r t y N o r t h w e s t ' s d e n i a l 

The R e f e r e e u p h e l d L i b e r t y Northwest's d e n i a l o f c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n , a f t e r f i n d i n g t h a t c l a i m a n t ' s c u r r e n t c o m p l a i n t s a r e due t o a motor 
v e h i c l e a c c i d e n t u n r e l a t e d t o h i s work w i t h L i b e r t y ' s i n s u r e d . We agree and 
adopt t h e . R e f e r e e ' s c o n c l u s i o n . 

C l a i m a n t contends t h a t L i b e r t y Northwest's o r a l d e n i a l s h o u l d be i n 
e f f e c t i v e , c i t i n g ORS 656.262(6) and ( 8 ) . He argues t h a t h i s subsequent o r a l 
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r e q u e s t f o r a h e a r i n g on t h a t i s s u e was a premature r e q u e s t w h i c h d i d n o t p e r m i t 
t h e R e f e r e e t o address t h e d e n i a l . We d i s a g r e e . 

L i b e r t y N orthwest conceded a t h e a r i n g t h a t c l a i m a n t ' s f i r s t m e n t i o n o f 
a neck p r o b l e m r e s u l t e d from an A p r i l 23, 1987 c h a r t n o t e by Dr. Smit h . ( T r . 
8 ) . S mith's c h a r t n o t e o f t h a t d a t e s t a t e s t h a t " [ c l a i m a n t ] has been h a v i n g i n 
c r e a s i n g p a i n i n t h e neck and back." (Ex. 17D-2). Smith's c h a r t n o t e d a t e d 
June 24, 1987, s t a t e s t h a t " [ c l a i m a n t ] has been seen by Dr. Campagna, who has 
fo u n d some sp u r s i n h i s neck wh i c h r e q u i r e r e s e c t i o n . T h i s i s sc h e d u l e d f o r 
e a r l y J u l y . " ( I d . ) The af o r e m e n t i o n e d notes were s e n t t o L i b e r t y N o r t h w e s t on 
J u l y 9, 1987. ( I d . ) 

N o t i c e o r knowledge o f a c l a i m i n c l u d e s s u f f i c i e n t f a c t s t o l e a d a 
r e a s o n a b l e e m p l o y e r / i n s u r e r t o conclude t h a t w o r k e r s ' compensation l i a b i l i t y i s 
a p o s s i b i l i t y and t h a t f u r t h e r i n v e s t i g a t i o n i s a p p r o p r i a t e . See Argonaut I n s . 
Co. v. Mock, 95 Or App 1 (19 8 9 ) . Because Smith sent c h a r t n o t e s t o L i b e r t y 
N o r t h w e s t w h i c h i n d i c a t e d t h a t c l a i m a n t was h a v i n g neck problems, f o r w h i c h 
s u r g e r y was sch e d u l e d , and because L i b e r t y Northwest had an ac c e p t e d l e f t s h o u l 
d e r c l a i m , we co n c l u d e t h a t t h e i n s u r e r had n o t i c e o f i t s p o t e n t i a l l i a b i l i t y . 

L i b e r t y N orthwest d i d n o t respond t o t h e c l a i m . I t n e i t h e r a c c e p t e d 
n o r d e n i e d t h e c l a i m f o r a c e r v i c a l c o n d i t i o n w i t h i n 60 days o f i t s n o t i c e , as 
r e q u i r e d by ORS 656.262. Such f a i l u r e t o a c t c o n s t i t u t e s a "de f a c t o " d e n i a l . 
B a r r v. EBI Companies, 88 Or App 132 (19 8 7 ) . We co n c l u d e t h a t L i b e r t y N orthwest 
had e f f e c t i v e l y d e n i e d c l a i m a n t ' s c l a i m f o r h i s c e r v i c a l c o n d i t i o n by November 
1987. 

C l a i m a n t ' s h e a r i n g r e q u e s t s u p p o r t s t h i s c o n c l u s i o n . The r e q u e s t 
l i s t e d r e s p o n s i b i l i t y i n t h e s p e c i f i c a t i o n o f i s s u e s . I n a d d i t i o n , c l a i m a n t 
i d e n t i f i e d L i b e r t y Northwest as t h e " c a r r i e r . " By r e q u e s t i n g a h e a r i n g r a i s i n g 
t h e i s s u e o f r e s p o n s i b i l i t y and l i s t i n g L i b e r t y N orthwest as t h e i n s u r e r , 
c l a i m a n t r e q u e s t e d a h e a r i n g from L i b e r t y N o r t h w e s t ' s "de f a c t o " d e n i a l o f h i s 
c e r v i c a l c o n d i t i o n . Thus, c l a i m a n t sought t o postpone a h e a r i n g t o a l l o w f u r 
t h e r p r e p a r a t i o n , based on an i s s u e he had a l r e a d y r a i s e d . Because c l a i m a n t 
f a i l e d t o show e x t r a o r d i n a r y c i r c u m s t a n c e s beyond h i s c o n t r o l , we co n c l u d e 
t h a t t h e Re f e r e e p r o p e r l y d e c l i n e d t o g r a n t c l a i m a n t ' s m o t i o n t o c o n t i n u e o r 
post p o n e t h e h e a r i n g . Former ORS 656.283(4); OAR 438-06-081(3). We f u r t h e r 
h o l d t h a t t h e R eferee had a u t h o r i t y t o c o n s i d e r a l l i s s u e s r a i s e d by t h e p a r 
t i e s , i n c l u d i n g t h e r e s p o n s i b i l i t y i s s u e r a i s e d by c l a i m a n t . 

ORDER 

The Referee's o r d e r d a t e d March 1, 1988 i s a f f i r m e d . 

O c t o b e r 3 1 , 1990 . C i t e as 42 Van N a t t a 2497 (1990) 

I n t h e M a t t e r o f t h e Compensation o f • 
WALTER MANCHUR, Claimant 
WCB Case No. 88-15223 \ 

ORDER ON REVIEW 
Blac k , e t a l . , C l aimant A t t o r n e y s 

C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t s e t a s i d e i t s 
p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t t h o r a c i c - l u m b a r and b i l a t e r a l arm c o n d i 
t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 
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FINDINGS OF FACT 

Cl a i m a n t was i n v o l v e d i n a compensable motor v e h i c l e a c c i d e n t on May 30, 
1986. T h i s c l a i m was accepted per t h e 801 by t h e i n s u r e r as a d i s a b l i n g i n j u r y 
on June 13, 1986. 

On June 28, 1986, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. V e r s t e e g , d e s c r i b e d 
c l a i m a n t ' s i n j u r i e s r e s u l t i n g from t h e motor v e h i c l e a c c i d e n t as " r i g h t l e g and 
r i g h t arm i n j u r i e s . " He diagnosed "Closed f r a c t u r e s r i g h t t i b i a and f i b u l a . 
F r a c t u r e d r i g h t w r i s t . " 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y from h i s i n j u r i e s on J u l y 7, 1987. A 
D e t e r m i n a t i o n Order i s s u e d on J u l y 3 1 , 1987, awarding c l a i m a n t s c h e d u l e d perma
nent p a r t i a l d i s a b i l i t y f o r b o t h t h e r i g h t l e g and r i g h t f o r e a r m . 

On November 11, 1987, c l a i m a n t sought t r e a t m e n t f r o m Dr. C r i s p , a c h i r o 
p r a c t o r . C l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s were r e c o r d e d as " d u l l p a i n t h r u 
( s i c ) o u t body, ' i n a b i l i t y t o s i t o r st a n d w i t h o u t d i s c o m f o r t f o r moderate p e r i 
ods, l a c k o f f e e l i n g i n t h i g h , p a i n i n arms a f t e r c a r r y i n g heavy o b j e c t . " Dr. 
C r i s p d i a g n o s e d "Lumbar-Thoracic n e u r a l compression syndrome. B r a c h i a l 
r a d i c u l i t i s t o segmental d y s f u n c t i o n o f c e r v i c a l s p i n e w i t h r e s u l t i n g b r a c h i a l 
muscle weakness." 

On Ja n u a r y 14, 1988, Referee Baker s i g n e d a s t i p u l a t e d o r d e r g r a n t i n g 
c l a i m a n t a d d i t i o n a l s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r t h e r i g h t l e g and 
r i g h t f o r e a r m . 

C l a i m a n t underwent s u r g e r y f o r t h e "removal o f L o t t e s n a i l , r i g h t t i b i a . " 

On June 26, 1988, Dr. C r i s p made a f u r t h e r d i a g n o s i s o f "moderate s c i a t i c a 
t o t h e l e f t a n k l e , as w e l l as b i l a t e r a l muscle weakness i n t h e arms secondary t o 
neck s u b l u x a t i o n s . " 

By r e p o r t , Dr. V e r s t e e g r e a f f i r m e d t h a t c l a i m a n t ' s t i b i a l f r a c t u r e was 
c o m p l e t e l y h e a l e d and s t a t i o n a r y . I n t h i s same r e p o r t Dr. V e r s t e e g i n d i c a t e d he 
had n o t t r e a t e d c l a i m a n t f o r h i s back, and had n o t r e f e r r e d c l a i m a n t t o anyone 
e l s e f o r any back problems. 

On August 8, 1988, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l . The p a r t i a l 
d e n i a l s t a t e d t h a t c l a i m a n t ' s " n o n - d i s p l a c e d r i g h t w r i s t f r a c t u r e , c l o s e d f r a c 
t u r e s o f t h e r i g h t t i b i a and f i b u l a " were accepted p a r t s o f t h e c l a i m . The p a r 
t i a l d e n i a l a l s o i n d i c a t e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n d i a g n o s e d as 
"moderate low back p a i n i n t h e lower t h o r a c i c upper lumbar r e g i o n , as w e l l as 
severe p a i n i n b o t h arms" was d e n i e d . (Ex. 2 9 ) . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s compensable May 30, 1986 - i n j u r y was n o t a m a t e r i a l c o n t r i b u t i o n 
t o c l a i m a n t ' s c u r r e n t t h o r a c i c - l u m b a r and b i l a t e r a l arm c o n d i t i o n s . 

CONCLUSIONS OF LAW AND OPINION 

From a s u b s t a n t i v e p e r s p e c t i v e , t h e Referee found t h a t c l a i m a n t f a i l e d t o 
p r o v e t h a t t h e compensable May 1986 i n j u r y was m a t e r i a l l y r e l a t e d t o c l a i m a n t ' s 
c u r r e n t t h o r a c i c - l u m b a r and b i l a t e r a l arm c o n d i t i o n s . We agree. However, t h e 
Ref e r e e a l s o c o n c l u d e d as a m a t t e r o f law t h a t t h e p a r t i a l d e n i a l was p r o c e d u 
r a l l y i m p r o p e r as a back up d e n i a l , r e l y i n g on G e o r g i a - P a c i f i c v. Piwowar, 305 
Or 594 ( 1 9 8 8 ) . W i t h t h i s c o n c l u s i o n , we d i s a g r e e . 
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We n o t e t h a t t h e p a r t i e s have framed t h e i r r e s p e c t i v e arguments i n terms 
o f whether o r n o t t h e i n s u r e r ' s p a r t i a l d e n i a l was an i m p e r m i s s i b l e back up 
d e n i a l under Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) . 

Here, t h e i n s u r e r i s s u e d a d e n i a l which on i t s f a c e a c c e p t e d a r i g h t l e g 
and r i g h t w r i s t f r a c t u r e c o n d i t i o n , and d e n i e d a t h o r a c i c - l u m b a r and b i l a t e r a l 
arm c o n d i t i o n s . There i s no m e d i c a l evidence t h a t t h e d e n i e d c o n d i t i o n i s 
e i t h e r t h e cause o r a symptom o f any accepted c o n d i t i o n . A c c o r d i n g l y , we do n o t 
f i n d t h a t t h e d e n i a l i s an a t t e m p t t o deny t h e e n t i r e c l a i m f r o m t h e o u t s e t . 
R a t h e r , we f i n d t h a t t h e d e n i a l went no f u r t h e r t h a n t o a t t e m p t t o deny a sepa
r a t e a s p e c t o f t h e c l a i m . T h e r e f o r e , t h e d e n i a l a t hand was n o t a back up 
d e n i a l under Bauman. 

We n o t e t h a t t h e Referee, as d i d t h e p a r t i e s , made much o f t h e f a c t t h a t 
t h e 801 c l a i m f o r m i n d i c a t e d " A l l " w i t h r e f e r e n c e t o body p a r t s a f f e c t e d . How
e v e r , i n f i n d i n g t h a t t h e d e n i a l here i s a p a r t i a l d e n i a l i t m a t t e r s n o t what 
was o r i g i n a l l y a c c e p t e d . The i n s u r e r i s n o t f o r e c l o s e d f r o m d e n y i n g c u r r e n t 
c o n d i t i o n s u n r e l a t e d t o t h e p r e v i o u s l y accepted c o n d i t i o n o r i n j u r y . 

To c o n c l u d e , we do n o t f i n d t h e d e n i a l as i s s u e d by t h e i n s u r e r t o be a 
p r o c e d u r a l b a r i n g o i n g f o r w a r d . We t u r n t o t h e m e r i t s . 

I n an i n j u r y case, a worker must prove by a preponderance o f t h e e v i d e n c e 
t h a t t h e i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f h i s e x i s t i n g 
d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . H a r r i s v. A l b e r t s o n ' s I n c . , 65 Or App 
254 ( 1 9 8 3 ) . 

Here, t h e m e d i c a l e v i d e n c e i n d i c a t e s t h a t t h e t h o r a c i c - l u m b a r and b i l a t 
e r a l arm c o n d i t i o n s a r e u n r e l a t e d t o t h e accepted c l a i m . The c o n d i t i o n s d i d n o t 
a r i s e u n t i l 18 months a f t e r t h e motor v e h i c l e a c c i d e n t . A l t h o u g h Dr. C r i s p 
o p i n e d a r e l a t i o n s h i p , she d i d n o t t r e a t c l a i m a n t u n t i l 18 months a f t e r t h e i n i 
t i a l i n j u r y . Thus, her o p i n i o n i s based on a h i s t o r y p r o v i d e d by c l a i m a n t . 

I n c o n t r a s t , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. V e r s t e e g , who t r e a t e d 
c l a i m a n t t h r o u g h o u t t h i s p e r i o d f o r c o n t i n u i n g r i g h t l e g d i f f i c u l t i e s , i n d i c a t e d 
t h a t c l a i m a n t d i d n o t r e p o r t back problems t o him. On t h i s b a s i s , Dr. V e r s t e e g 
f o u n d i t u n l i k e l y t h a t t h e back was c a u s a l l y r e l a t e d t o t h e motor v e h i c l e 
a c c i d e n t . 

I n c o n s i d e r a t i o n o f t h e c o n f l i c t i n g m e d i c a l h i s t o r i e s p r o v i d e d by 
c l a i m a n t , and t h e f a c t Dr. V e r s t e e g t r e a t e d c l a i m a n t d u r i n g t h e i n t e r v e n i n g 
p e r i o d o f t i m e between t h e i n i t i a l i n j u r y and t h e subsequent c o n d i t i o n s , we f i n d 
Dr. V e r s t e e g ' s o p i n i o n more p e r s u a s i v e . 

A c c o r d i n g l y , we f i n d t h e r e i s no p e r s u a s i v e m e d i c a l e v i d e n c e t h a t t h e 
t h o r a c i c - l u m b a r and b i l a t e r a l arm c o n d i t i o n s are r e l a t e d t o t h e a c c e p t e d i n j u r y . 
A c c o r d i n g l y , we f i n d t h e i n s u r e r ' s p a r t i a l d e n i a l was p r o c e d u r a l l y and s u b s t a n 
t i v e l y v a l i d . 

ORDER 

The Referee's o r d e r d a t e d December 29, 1988, i s r e v e r s e d . The i n s u r e r ' s 
p a r t i a l d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's a t t o r n e y f e e award o f 
$1,500 i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT W. MCDONALD, Claimant 

WCB Case No. 88-04585 
ORDER ON REVIEW 

Rasmussen & Henry, Claimant A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
L i v e s l e y ' s o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
a back and neck c o n d i t i o n . A l t e r n a t i v e l y , c l a i m a n t contends t h a t he i s e n t i t l e d 
t o an i n c r e a s e i n unscheduled permanent d i s a b i l i t y , beyond t h e 31 p e r c e n t 
(99.2 degrees) awarded by D e t e r m i n a t i o n Order. On r e v i e w , t h e i s s u e i s aggrava
t i o n and a l t e r n a t i v e l y , e x t e n t o f unscheduled permanent d i s a b i l i t y . We r e v e r s e 
w i t h r e g a r d t o t h e a g g r a v a t i o n i s s u e and m o d i f y c l a i m a n t ' s award o f un s c h e d u l e d 
permanent d i s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t has worked f o r t h e employer f o r s e v e r a l y e a r s . The l a s t t e n 
y e a r s he has worked as a f o r k l i f t o p e r a t o r . I n November 1984, he s u s t a i n e d a 
compensable i n j u r y w h i c h was diagnosed as a lumbar t h o r a c i c - c e r v i c a l s t r a i n . He 
sought t r e a t m e n t f o r t h i s i n j u r y from Dr. H e r b e r t , c h i r o p r a c t o r . I n June 1985, 
he s u s t a i n e d a n o t h e r compensable i n j u r y t o h i s low back and r i g h t h i p . As a r e 
s u l t o f t h e s e i n j u r i e s , c l a i m a n t underwent a L4-5 b i l a t e r a l lumbar laminectomy 
i n November 1985 w h i c h was perform e d by Dr. Smith, neurosurgeon. 

F o l l o w i n g t h e s u r g e r y , c l a i m a n t a t t e m p t e d t o r e t u r n t o work. He c o n t i n u e d 
t o e x p e r i e n c e some p a i n and d i s c o m f o r t . I n February 1987, c l a i m a n t f e l l a t work 
and r e i n j u r e d h i s back. Dr. Smith diagnosed a h e r n i a t e d d i s c a t L5-S1 and r e 
commended f u r t h e r s u r g e r y . I n September 1987, Dr. Smith p e r f o r m e d a decompres
s i o n and n e u r o l y s i s w i t h t h e removal o f t h e h e r n i a t e d d i s c a t L5-S1. C l a i m a n t 
responded w e l l t o t h e s u r g e r y and h i s c l a i m was c l o s e d by a F e b r u a r y 5, 1988 
D e t e r m i n a t i o n Order w h i c h awarded him 15 p e r c e n t unscheduled permanent 
d i s a b i l i t y . 

I n l a t e F e b r u a r y 1988, c l a i m a n t e x p e r i e n c e d i n c r e a s e d symptoms and h i s 
c l a i m was reopened. I n June 1988, c l a i m a n t underwent a lumbar laminotomy o f L5-
S l w i t h d i s c e c t o m y and f u l l n e u r o l y s i s as w e l l as a decompression f o r a m i n o t o m y . 
F o l l o w i n g s u r g e r y , c l a i m a n t underwent a p h y s i c a l t h e r a p y program. He co m p l e t e d 
t h e program and was r e t u r n e d t o f u l l - t i m e work as o f December 3, 1988. 

On Jan u a r y 9, 1989, Dr. H e r b e r t r e p o r t e d t h a t c l a i m a n t had e x p e r i e n c e d a 
f l a r e - u p o f h i s back c o n d i t i o n and i n d i c a t e d t h a t he was n o t m e d i c a l l y s t a t i o n 
a r y . C l a i m a n t c o n t i n u e d t o work u n t i l January 11 , 1989 a t wh i c h t i m e he went on 
s t r i k e . C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on January 26, 1989. 
The D e t e r m i n a t i o n Order i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y 
award t o 31 p e r c e n t . The D e t e r m i n a t i o n Order found c l a i m a n t m e d i c a l l y s t a t i o n 
a r y as o f December 2, 1988. Claimant t i m e l y appealed t h e D e t e r m i n a t i o n Order 
w i t h r e g a r d t o the . e x t e n t o f permanent d i s a b i l i t y . 

Dr. H e r b e r t r e l e a s e d c l a i m a n t from work as o f Februa r y 15, 1989. On 
Fe b r u a r y 28, 1989, t h e employer d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

C l a i m a n t i s 46 y e a r s o f age and has o b t a i n e d a GED. For t h e l a s t t e n 
y e a r s he has been employed as a f o r k l i f t o p e r a t o r . As a r e s u l t o f h i s i n j u r y , 
he i s r e s t r i c t e d t o work i n t h e l i g h t t o medium c a t e g o r y . As a r e s u l t o f h i s 
i n j u r y , c l a i m a n t has un o p e r a t e d d i s c b u l g e s a t L4-5 and L5-S1 and has l o s t 20 
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p e r c e n t o f h i s t h o r a c o l u m b a r e x t e n s i o n . A l s o as a r e s u l t o f h i s i n j u r y , 
c l a i m a n t has d i f f i c u l t y d o i n g r e p e a t e d l i f t i n g , b e n d i n g and t w i s t i n g w h i c h i n 
v o l v e s movement o f h i s back. -

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c o n d i t i o n has n o t worsened s i n c e t h e l a s t arrangement o f com
p e n s a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t c l a i m a n t had e s t a b l i s h e d an a g g r a v a t i o n . We 
d i s a g r e e . 

For e v e r y a g g r a v a t i o n c l a i m o f an unscheduled c o n d i t i o n , c l a i m a n t must 
show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n and w h i c h r e s u l t s i n 
d i m i n i s h e d e a r n i n g c a p a c i t y . Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) . I n 
t h o s e cases i n whic h t h e l a s t award o f compensation a n t i c i p a t e d f u t u r e p e r i o d s 
o f i n c r e a s e d symptoms o r e x a c e r b a t i o n o f t h e p h y s i c a l c o n d i t i o n , accompanied by 
a d i m i n i s h e d e a r n i n g c a p a c i t y , c l a i m a n t must a l s o p r o v e t h a t h i s e a r n i n g capac
i t y was d i m i n i s h e d l o n g e r o r i n g r e a t e r degree t h a n was a n t i c i p a t e d o r t h a t r e 
s u l t e d i n 14 c o n s e c u t i v e days o f t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . 
I d . 

Here, t h e l a s t arrangement o f compensation was t h e J anuary 26, 1989 D e t e r 
m i n a t i o n Order. P r i o r t o t h a t t i m e , Dr. H e r b e r t r e p o r t e d t h a t c l a i m a n t was n o t 
m e d i c a l l y s t a t i o n a r y and was e x p e r i e n c i n g a " f l a r e - u p " o f h i s c o n d i t i o n . He 
f u r t h e r i n d i c a t e d t h a t he had a m a t e r i a l w o r s e n i n g o f h i s c o n d i t i o n as o f h i s 
Janu a r y 16, 1989 t r e a t m e n t . A l t h o u g h Dr. H e r b e r t e v e n t u a l l y r e l e a s e d c l a i m a n t 
f r o m work f o l l o w i n g t h e D e t e r m i n a t i o n Order, we co n c l u d e t h a t t h e r e l e a s e 
stemmed f r o m c l a i m a n t ' s c o n d i t i o n p r i o r t o January 26, 1989. Inasmuch as 
c l a i m a n t ' s c o n d i t i o n was t h e same p r i o r t o January 26, 1989 as i t was subsequent 
t o t h a t d a t e , c l a i m a n t has n o t e s t a b l i s h e d a worsened c o n d i t i o n s i n c e January 
26, 1989, h i s l a s t arrangement o f compensation. A c c o r d i n g l y , he has n o t proven 
a compensable a g g r a v a t i o n . See ORS 656.273(1). 

We n o t e p a r e n t h e t i c a l l y t h a t c l a i m a n t a l s o d i d n o t e s t a b l i s h t h a t he was 
l e s s a b l e t o work as a r e s u l t o f h i s "worsened" c o n d i t i o n . C l a i m a n t p r o v i d e d no 
p e r s u a s i v e e v i d e n c e as t o how he was l e s s a b l e t o work s i n c e t h e D e t e r m i n a t i o n 
O r d e r. T h e r e f o r e , assuming c l a i m a n t ' s symptoms e x a c e r b a t e d f o l l o w i n g h i s l a s t 
arrangement o f compensation, we would s t i l l f i n d t h a t he d i d n o t e s t a b l i s h a 
compensable a g g r a v a t i o n . See Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) . 

As we have found t h a t c l a i m a n t d i d n o t s u s t a i n an a g g r a v a t i o n , we proceed 
t o c o n s i d e r t h e i s s u e o f e x t e n t o f unscheduled permanent d i s a b i l i t y . 

The D e t e r m i n a t i o n Order awarded c l a i m a n t 31 p e r c e n t u n s c h e d u l e d permanent 
d i s a b i l i t y as a r e s u l t o f h i s back c o n d i t i o n . We m o d i f y . 

I n t h i s case, t h e " s t a n d a r d s " adopted e f f e c t i v e January 1, 1989 t h r o u g h 
O c t o b e r 1, 1990, ( f o r m e r OAR 436-35-001 e t s e q ) , a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-35-
440 a p p l y t o t h e r a t i n g o f unscheduled permanent p a r t i a l d i s a b i l i t i e s . Former 
OAR 436-35 - 2 7 0 ( 1 ) . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o 
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c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e a p p r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 46 y e a r s i s + 1 . Former OAR 
436-35-290. 

Formal e d u c a t i o n . 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s GED i s 0. Former OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) . 

S k i l l s . 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l d emonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f h e a r i n g i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f hear
i n g was 3 as a f o r k l i f t o p e r a t o r (DOT # 921.683-050). T h e r e f o r e , t h e a p p r o p r i 
a t e v a l u e f o r s k i l l s i s +3. Former OAR 436-35-300(4). 

T r a i n i n g . 

Former OAR 436-35-300(5) p r o v i d e s f o r a v a l u e o f +1 f o r w o r k e r s who do n o t 
have competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t . The " s t a n d a r d s " do n o t d e f i n e 
t h e t e r m " s p e c i f i c v o c a t i o n a l p u r s u i t . " We conclude t h a t OAR 436-35-300(5) was 
i n t e n d e d t o d i f f e r e n t i a t e between t h o s e who have and t h o s e who have n o t a c q u i r e d 
f o r m a l o r o n - t h e - j o b t r a i n i n g s u f f i c i e n t t o p e r f o r m something o t h e r t h a n e n t r y 
l e v e l employment. We t h e r e f o r e i n t e r p r e t " s p e c i f i c v o c a t i o n a l p u r s u i t ' t o mean 
employment o t h e r t h a n an e n t r y l e v e l p o s i t i o n . L a r r y L. McDougal, 42 Van 
N a t t a 1544 ( 1 9 9 0 ) . 

I n t h i s case, c l a i m a n t had 10 y e a r s o f t r a i n i n g as a f o r k l i f t o p e r a t o r 
w h i c h we c o n c l u d e p r o v i d e s him w i t h competence i n a p o s i t i o n o t h e r t h a n an e n t r y 
l e v e l p o s i t i o n . C l a i m a n t i s t h e r e f o r e n o t e n t i t l e d t o a v a l u e f o r t r a i n i n g . 

C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s +3, t h e f o r m a l e d u c a t i o n v a l u e p l u s 
t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . Former OAR 4 3 6 - 3 5 - 3 0 0 ( 6 ) . 

A d a p t a b i l i t y 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s u nable t o r e t u r n t o h i s o r her 
u s u a l and customary work [See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] , b u t who has r e t u r n e d 
t o m o d i f i e d work i s d e t e r m i n e d from a m a t r i x o f v a l u e s a t . f o r m e r OAR 436-35-
3 1 0 ( 3 ) ( a ) . That m a t r i x compares t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s u s u a l 
and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d work. 
T h i s i s t r u e even t h o u g h c l a i m a n t may have t h e p h y s i c a l c a p a c i t y t o do h e a v i e r 
work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. P h y s i c a l c a p a c i t i e s a r e n o t 
d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n 
f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a l i g h t t o medium 
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p h y s i c a l c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s +2.5. For
mer OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t 

I n r a t i n g c l a i m a n t ' s impairment, we r e l y on t h e o p i n i o n o f Dr. Smith. 
T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o a v a l u e o f 2 p e r c e n t f o r l o s s o f 20 degrees 
o f t h o r a c o l u m b a r e x t e n s i o n . Former OAR 436-35-360(7). 

For d i s a b i l i t y r e s u l t a n t from c l a i m a n t ' s s u r g e r i e s , he i s e n t i t l e d t o : 8 
p e r c e n t f o r u n o p e r a t e d d i s c b u l g e s a t L4-5 and L5-S1, f o r m e r OAR 436-35-350(2); 
9 p e r c e n t f o r r i g h t and l e f t m e d i a l f a c e t e c t o m y a t L4-5 and r i g h t f a c e t e c t o m y a t 
L5-S1, f o r m e r OAR 436-35-350(2); and 10 p e r c e n t f o r laminectomy w i t h d i s c e c t o m y 
a t L4-5 and L5-S1. These v a l u e s a r e added, n o t combined f o r a t o t a l o f 27 p e r 
c e n t i m p a i r m e n t . 

We f u r t h e r c o n c l u d e t h a t due t o h i s c h r o n i c i n j u r y c o n d i t i o n , c l a i m a n t has 
d i f f i c u l t y r e p e a t e d l y b e n d i n g , l i f t i n g o r t w i s t i n g . Based upon t h i s c h r o n i c 
l i m i t e d r e p e t i t i v e use o f h i s back, c l a i m a n t i s e n t i t l e d t o an im p a i r m e n t v a l u e 
o f 5 p e r c e n t . Former OAR 436-35-320(4). 

C l a i m a n t ' s l o s s o f t h o r a c o l u m b a r e x t e n s i o n o f 2 p e r c e n t i s combined, n o t 
added w i t h t h e 2 7 p e r c e n t impairment due t o h i s p r i o r s u r g e r i e s f o r an i m p a i r 
ment v a l u e o f 28.46 p e r c e n t . Former OAR 436-35-360(11). T h i s f i g u r e i s t h e n 
combined, n o t added, w i t h h i s 5 p e r c e n t impairment v a l u e f o r c h r o n i c l o s s o f 
r e p e t i t i v e use o f h i s back f o r a t o t a l impairment v a l u e o f 32.03 p e r c e n t . For
mer OAR 436-35-320(2). 

C o m p u t a t i o n o f unscheduled d i s a b i l i t y . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e +1 i s added t o h i s e d u c a t i o n v a l u e +3 t h e sum i s +4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e +2.5 t h e p r o d u c t i s +10. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 32.03 t h e r e s u l t i s 
42.03 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . 
Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " 
i s , t h e r e f o r e , 43 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 19, 1989 i s r e v e r s e d i n p a r t and m o d i f i e d 
i n p a r t . That p o r t i o n which s e t a s i d e t h e employer's a g g r a v a t i o n d e n i a l i s r e 
v e r s e d . The d e n i a l i s r e i n s t a t e d and up h e l d . The Referee's award o f an as
sessed a t t o r n e y f e e o f $1,750 t o c l a i m a n t ' s c o u n s e l i s r e v e r s e d . I n a d d i t i o n t o 
t h e D e t e r m i n a t i o n Order award o f unscheduled permanent d i s a b i l i t y , c l a i m a n t i s 
awarded 12 p e r c e n t (38.4 degrees) unscheduled permanent d i s a b i l i t y f o r a t o t a l 
award o f 43 p e r c e n t (137.6 d e g r e e s ) . C l a i m a n t ' s c o u n s e l i s awarded 25 p e r c e n t 
o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
WALTER OLINGER, Claimant 
WCB Case No. 88-08610 

ORDER ON REVIEW 
F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

Sharon Schooley ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low 
back c o n d i t i o n ; (2) d e c l i n e d t o award a d d i t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s ; 
and (3) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r SAIF's a l l e g e d l y un
r e a s o n a b l e c l a i m s p r o c e s s i n g . The i s s u e s on r e v i e w a r e a g g r a v a t i o n , i n t e r i m 
c o m p ensation, p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

.FINDINGS OF FACT 

I n A p r i l 1986, c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r a low back 
c o n d i t i o n w h i c h a p p a r e n t l y began w h i l e c l a i m a n t was w o r k i n g as a t r u c k d r i v e r i n 
e a r l y F e b r u a r y 1985. He had low back p a i n r a d i a t i n g i n t o t h e r i g h t l e g and 
f o o t . Low back s u r g e r y a t L5-S1 i n March 1986, r e l i e v e d t h o s e symptoms tem
p o r a r i l y . The c l a i m was accepted and l a t e r c l o s e d by D e t e r m i n a t i o n Order on 
September 29, 1986, w i t h awards o f 15 p e r c e n t unscheduled permanent d i s a b i l i t y 
f o r t h e low back c o n d i t i o n , and 5 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e 
l o s s o f use o r f u n c t i o n o f t h e r i g h t f o o t ( a n k l e ) . An MRI scan i n November 
1986, r e v e a l e d some d e g e n e r a t i v e changes a t L5-S1 w i t h m i l d s t e n o s i s . By S t i p u 
l a t i o n and Order d a t e d September 10, 1987, c l a i m a n t was awarded a d d i t i o n a l tem
p o r a r y t o t a l d i s a b i l i t y and an o t h e r 10 p e r c e n t unscheduled permanent d i s a b i l i t y . 

Meanwhile, c l a i m a n t l e f t t r u c k d r i v i n g and t r a i n e d a t h i s own expense t o 
be an i n s u r a n c e a g e n t . He passed t h e s t a t e i n s u r a n c e exam and, i n November 
1987, was h i r e d as an independent agent f o r an i n s u r a n c e f i r m . He t r e a t e d r e g u 
l a r l y w i t h a c h i r o p r a c t o r . I n February 1988, he sought t r e a t m e n t f o r i n c r e a s i n g 
low back p a i n f r o m Dr. B e r k e l e y , a neurosurgeon, who r e f e r r e d him t o Dr. Sm i t h , 
a n o t h e r n e u r o s u r g e o n , f o r c o n s u l t a t i o n . Smith diagnosed s u b l i g a m e n t o u s d i s c 
p r o t r u s i o n a t L5-S1 and recommended s u r g i c a l r e - e x p l o r a t i o n a t L5-S1 w i t h decom
p r e s s i o n , n e u r o l y s i s and p r o b a b l e discectomy. B e r k e l e y agreed and r e q u e s t e d 
a u t h o r i z a t i o n f o r s u r g e r y by l e t t e r d a t e d February 29, 1988. SAIF d i d n o t 
respond t o t h i s r e q u e s t . 

I n mid-March 1988, c l a i m a n t was r e f e r r e d f o r e v a l u a t i o n by t h e N o r t h w e s t 
P a i n C e n t e r (NWPC). A t t h a t t i m e , c l a i m a n t had almost c o n s t a n t p a i n and b u r n i n g 
s e n s a t i o n s i n t h e low back r a d i a t i n g i n t o t h e r i g h t l e g and f o o t w i t h numbness 
and t i n g l i n g i n t h e t o e s . He had more f r e q u e n t s e n s a t i o n s o f e l e c t r i c i t y s h o o t 
i n g t h r o u g h t h e r i g h t l e g . He a l s o had weakness i n t h e r i g h t l e g and had begun 
u s i n g a cane f o r s u p p o r t . D o c t o r s a t NWPC found c l e a r e v i d e n c e o f S I n e r v e r o o t 
i r r i t a t i o n on t h e r i g h t s i d e and c o n c u r r e d w i t h t h e recommendation f o r s u r g e r y . 
However, t h e y a l s o r e p o r t e d t h a t c l a i m a n t was undecided about whether t o undergo 
s u r g e r y . 

I n May 1988, B e r k e l e y a g a i n r e q u e s t e d a u t h o r i z a t i o n f o r low back s u r g e r y . 
However, c l a i m a n t e l e c t e d n o t t o undergo s u r g e r y and, i n s t e a d , e n r o l l e d i n a 
p a i n management program a t NWPC. He was a d m i t t e d on June 22, 1988, and d i s 
c h a r g e d on J u l y 15, 1988, w i t h s i g n i f i c a n t r e l i e f o f symptoms. He r e c e i v e d t i m e 
l o s s b e n e f i t s d u r i n g h i s e n r o l l m e n t , a l t h o u g h SAIF never a c c e p t e d o r d e n i e d t h e 
r e q u e s t e d s u r g e r y . Nor d i d i t accept o r deny an a g g r a v a t i o n c l a i m . 
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FINDINGS OF ULTIMATE FACT 

Cl a i m a n t s u s t a i n e d a worsened c o n d i t i o n r e s u l t i n g f r o m h i s compensable low 
back c o n d i t i o n . 

SAIF r e c e i v e d m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work. 

SAIF u n r e a s o n a b l y r e s i s t e d t h e payment o f compensation. 

SAIF u n r e a s o n a b l y f a i l e d t o p r o p e r l y process c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

The R eferee found t h a t SAIF had "accepted and p r o p e r l y p r o c e s s e d 
c l a i m a n t ' s a g g r a v a t i o n c l a i m i n s o f a r as i t c o n c e r n [ e d ] m e d i c a l s e r v i c e s and t i m e 
l o s s b e n e f i t s d u r i n g t h e t i m e p e r i o d t h a t c l a i m a n t was i n [NWPC]." We d i s a g r e e . 

P e r f e c t i o n o f Cl a i m 

We must f i r s t d e t e r m i n e whether c l a i m a n t p e r f e c t e d an a g g r a v a t i o n c l a i m . 
A p h y s i c i a n ' s r e p o r t i n d i c a t i n g a need f o r f u r t h e r m e d i c a l s e r v i c e s o r a d d i 
t i o n a l compensation i s a c l a i m f o r a g g r a v a t i o n . ORS 65 6 . 2 7 3 ( 3 ) . C l a i m a n t con
t e n d s t h a t B e r k e l e y ' s February 29, 1988, l e t t e r r e q u e s t i n g a u t h o r i z a t i o n f o r 
f u r t h e r s u r g e r y c o n s t i t u t e d an a g g r a v a t i o n c l a i m , n o t w i t h s t a n d i n g t h e f a c t 
c l a i m a n t remained undecided about whether t o undergo t h e recommended s u r g e r y . 
NWPC's March 28, 1988, r e p o r t t o SAIF s t a t e s t h a t c l a i m a n t i s " r a t h e r a m b i v a l e n t 
about a s u r g i c a l approach and i s n o t sure whether he wants t o have t h e p r o c e d u r e 
done a t t h i s t i m e . " (Ex. 14-2). N e v e r t h e l e s s , c l a i m a n t ' s a m b i v a l e n c e about hav
i n g s u r g e r y does n o t negate what o t h e r w i s e would be a r e p o r t t h a t would p l a c e 
t h e i n s u r e r on n o t i c e o f an a g g r a v a t i o n c l a i m . 

A d d i t i o n a l l y , we f i n d t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m was f u r t h e r p e r 
f e c t e d by NWPC's March 28, 1988, r e p o r t . (Ex. 1 4 ) . The d o c t o r s a t NWPC r e p o r t e d 
t h a t c l a i m a n t has c l e a r s i g n s o f SI nerve r o o t i r r i t a t i o n , i n c o n t r a d i s t i n c t i o n 
t o t h e L5 r o o t symptoms he had i n t h e p a s t (Ex. 14-2). Inasmuch as t h a t r e p o r t 
e v i d e n c e s a change i n c l a i m a n t ' s low back c o n d i t i o n , i t i s a c l a i m f o r aggrava
t i o n . See Ha r e t v. SAIF, 72 Or App 668, 672 (1 9 8 5 ) . 

C o m p e n s a b i l i t y 

The payment o f compensation alone cannot be c o n s i d e r e d an acceptance o f a 
c l a i m o r an a d m i s s i o n o f l i a b i l i t y . ORS 656.262(9). T h e r e f o r e , SAIF's v o l u n 
t a r y payment o f t i m e l o s s b e n e f i t s d u r i n g c l a i m a n t ' s p a r t i c i p a t i o n i n t h e p a i n 
c e n t e r t r e a t m e n t does n o t evidence an acceptance o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . 

To e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must p r o v e a worsened 
c o n d i t i o n r e s u l t i n g from t h e compensable i n j u r y . ORS 65 6 . 2 7 3 ( 1 ) ; Smith v. SAIF, 
302 Or 396 (1 9 8 6 ) . A "worsened c o n d i t i o n " means i n c r e a s e d symptoms, o r a pa t h o 
l o g i c a l change, r e s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y . P e r r y v. SAIF, 
307 Or 654, on remand 99 Or App 52 (1989). Here, t h e NWPC r e p o r t o f March 28, 
1988, shows t h a t c l a i m a n t ' s compensable low back c o n d i t i o n had p a t h o l o g i c a l l y 
changed so as t o i n v o l v e t h e S I nerve r o o t . That p a t h o l o g i c a l e x a c e r b a t i o n r e 
s u l t e d i n c l a i m a n t ' s need f o r p a i n t r e a t m e n t w h i c h , i n t u r n , caused him t o be 
u n a v a i l a b l e f o r work f o r t h r e e weeks. 
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A d d i t i o n a l l y , i f c l a i m a n t ' s c o n d i t i o n has worsened he may n o n e t h e l e s s n o t 
be e n t i t l e d t o a c l a i m r e o p e n i n g i f h i s l a s t arrangement o f compensation a n t i c i 
p a t e d f u t u r e w o r s e n i n g s , and t h e p a r t i c u l a r w o r s e n i n g a t i s s u e d i d n o t e i t h e r 
d i m i n i s h h i s e a r n i n g c a p a c i t y l o n g e r o r i n g r e a t e r degree t h a n was a n t i c i p a t e d , 
o r r e s u l t i n 14 c o n s e c u t i v e days o f t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a 
t i o n . Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) , on rem 91 Or App 84 ( 1 9 8 8 ) ; Edward D. 
Lucas, 41 Van N a t t a 2272 (1 9 8 9 ) . 

I n d e t e r m i n i n g whether a c l a i m a n t i s t o t a l l y d i s a b l e d , we do n o t d i s t i n 
g u i s h between a c l a i m a n t who i s p h y s i c a l l y unable t o work and one who, because 
o f n e c e s s a r y t r e a t m e n t , i s u n a v a i l a b l e t o go t o work. See Weyerhaeuser Company 
v. S u r p r i s e , 89 Or App 296, 300 (198 8 ) . I n t h i s case t h e r e i s e v i d e n c e t h a t 
c l a i m a n t was d i s a b l e d f o r more t h a t 14 days w h i l e he was i n t h e p a i n c e n t e r p r o 
gram. C l a i m a n t ' s a g g r a v a t i o n c l a i m i s compensable. 

I n t e r i m Compensation 

The R e f e r e e f o u n d t h a t t h e r e was i n s u f f i c i e n t e v i d e n c e t h a t SAIF had 
knowledge o f c l a i m a n t ' s i n a b i l i t y t o work. Consequently, t h e R e f e r e e f a i l e d t o 
o r d e r payment o f t i m e l o s s b e n e f i t s beyond what SAIF had v o l u n t a r i l y p a i d w h i l e 
t h e c l a i m a n t was a t t e n d i n g t h e p a i n c e n t e r . SAIF had a d u t y t o pay t h e f i r s t 
i n s t a l l m e n t o f i n t e r i m compensation no l a t e r t h a n t h e 1 4 t h day a f t e r i t r e c e i v e d 
n o t i c e o r knowledge o f m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work. 
ORS 6 5 6 . 2 7 3 ( 6 ) ; Berkev v. F a i r v i e w H o s p i t a l , 94 Or App 28, 31 ( 1 9 8 8 ) ; S i l s b y v. 
SAIF, 39 Or App 555, 561 (1 9 7 9 ) . The n o t i f i c a t i o n does n o t e s t a b l i s h a s u b s t a n 
t i v e r i g h t t o b e n e f i t s as o f a c e r t a i n d a t e ; r a t h e r , i t i s a p r o c e d u r a l mecha
nism f o r i n s u r i n g prompt payments o f i n t e r i m s u p p o r t t o c l a i m a n t p e n d i n g a sub
s t a n t i v e d e t e r m i n a t i o n o f c o m p e n s a b i l i t y . S i l s b y v. SAIF, s u p r a , 39 Or a t 562. 

C l a i m a n t argues t h a t he i s e n t i t l e d t o t i m e l o s s b e n e f i t s b e g i n n i n g on 
March 28, 1988, t h e d a t e t h e NWPC i s s u e d a r e p o r t i n w h i c h t h e y f o u n d s u r g e r y t o 
be a p p r o p r i a t e t r e a t m e n t p r o v i d e d c l a i m a n t wanted t h a t approach. T h i s r e p o r t 
does n o t a u t h o r i z e t i m e l o s s ; however, i t does suggest t h a t he w i l l be ca p a b l e 
o f r e t u r n i n g t o work i n t h e i n s u r a n c e i n d u s t r y a f t e r t h e s u r g e r y i s c o m p l e t e d . 
Moreover, i t i s u n d i s p u t e d t h a t SAIF was aware o f c l a i m a n t ' s p a i n c e n t e r t r e a t 
ment a t NWPC and v o l u n t a r i l y p a i d t i m e l o s s b e n e f i t s d u r i n g h i s p a r t i c i p a t i o n . 
T h e r e f o r e , SAIF was aware o f c l a i m a n t ' s r e s u l t i n g u n a v a i l a b i l i t y f o r work d u r i n g 
t h a t p e r i o d o f t i m e . Hence, we f i n d t h a t SAIF r e c e i v e d m e d i c a l v e r i f i c a t i o n o f 
c l a i m a n t ' s i n a b i l i t y t o work d u r i n g h i s p a r t i c i p a t i o n i n t h e NWPC program. 

C o n s e q u e n t l y , SAIF was o b l i g a t e d t o commence t i m e l o s s payments and con
t i n u e p a y i n g t h o s e b e n e f i t s u n t i l t h e issuance o f i t s acceptance o r d e n i a l o f 
t h e a g g r a v a t i o n c l a i m . SAIF p r o p e r l y began payments b u t i m p r o p e r l y t e r m i n a t e d 
them w i t h o u t i s s u i n g an acceptance o r d e n i a l o f t h e a g g r a v a t i o n c l a i m . S i n c e 
t h e h e a r i n g was h e l d on a "de f a c t o " d e n i a l b a s i s , i n t e r i m compensation b e n e f i t s 
s h o u l d have been p a i d t o t h e d a t e o f t h e h e a r i n g . 

P e n a l t y and A t t o r n e y Fee 

Even f i n d i n g Dr. B e r k e l e y ' s February 29, 1988 r e q u e s t f o r a u t h o r i z a t i o n 
f o r s u r g e r y t o have been a c l a i m f o r a g g r a v a t i o n , we do n o t f i n d SAIF's f a i l u r e 
t o p r o p e r l y p r o c e s s t h a t r e q u e s t t o have been unre a s o n a b l e . C l a i m a n t was 
a m b i v a l e n t about h a v i n g t h e r e q u e s t e d m e d i c a l s e r v i c e and t h e r e was no a u t h o 
r i z a t i o n f o r t i m e l o s s . The r e p o r t i t s e l f d i d n o t i n d i c a t e a need f o r o t h e r 
m e d i c a l s e r v i c e s i f t h e s u r g e r y was not p r o v i d e d . 

However, i t i s u n d i s p u t e d t h a t SAIF r e c e i v e d NWPC's March 28, 1988, r e p o r t 
o f S I n e r v e r o o t i r r i t a t i o n . (Ex. 1 4 ) . Because t h a t r e p o r t c o n s t i t u t e d an 
a g g r a v a t i o n c l a i m , SAIF had 60 days from t h e d a t e o f r e c e i p t i n w h i c h t o a c c e p t 
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o r deny t h e c l a i m . See ORS 656.262(6). However, SAIF never i s s u e d an accep
t a n c e o r d e n i a l o f t h e c l a i m and has o f f e r e d no r e a s o n a b l e e x p l a n a t i o n f o r i t s 
f a i l u r e t o do so. T h e r e f o r e , i t s conduct was unr e a s o n a b l e . SAIF was a l s o un
r e a s o n a b l e i n i t s f a i l u r e t o pay i n t e r i m compensation beyond t h e end o f 
c l a i m a n t ' s p a i n c e n t e r s t a y . 

Because o f i t s unreasonable a c t i o n , SAIF s h a l l be assessed a p e n a l t y e q u a l 
t o 25 p e r c e n t o f a l l amounts o f i n t e r i m compensation due b u t n o t p a i d t h r o u g h 
August 8, 1988, t h e d a t e o f h e a r i n g . See ORS 656.262(10); Roy W. Smee, 40 Van 
N a t t a 1254, 1256-57 ( 1 9 8 8 ) . We f u r t h e r c onclude t h a t SAIF's f a i l u r e t o i s s u e an 
acce p t a n c e o r d e n i a l was an unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n , so t h a t c l a i m a n t i s e n t i t l e d t o a p e n a l t y - r e l a t e d a t t o r n e y f e e , p a y a b l e by 
SAIF. See ORS 656.382 ( 1 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-
15-010 ( 4 ) , we f i n d t h a t $400 i s a rea s o n a b l e p e n a l t y - r e l a t e d f e e . I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e p e n a l t y 
i s s u e . 

Assessed Fee For S e r v i c e s on Review 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s s e r v i c e s a t , 
h e a r i n g and on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n d e n i a l i s $2,250. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e aggra
v a t i o n i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d September 12, 1988, i s r e v e r s e d . The SAIF Cor
p o r a t i o n ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s s e t a s i d e and 
t h e c l a i m i s remanded t o SAIF f o r f u r t h e r p r o c e s s i n g . SAIF s h a l l pay c l a i m a n t 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y compensation, commencing June 22, 1988, l e s s 
amounts p a i d d u r i n g c l a i m a n t ' s p a i n c e n t e r t r e a t m e n t , and c o n t i n u i n g u n t i l such 
compensation can be l a w f u l l y t e r m i n a t e d . C l a i m a n t ' s a t t o r n e y i s a l l o w e d an 
approved f e e i n t h e amount o f 25 p e r c e n t o f t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y 
c o m pensation awarded under t h i s o r d e r , payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y , 
n o t t o exceed $3,800. SAIF i s assessed a p e n a l t y e q u a l t o 25 p e r c e n t o f a l l 
amounts o f i n t e r i m compensation due under t h i s o r d e r t h r o u g h August 8, 1988, t h e 
d a t e o f h e a r i n g . C l a i m a n t ' s a t t o r n e y i s awarded a p e n a l t y - r e l a t e d assessed f e e 
o f $400, t o be p a i d by SAIF. For s e r v i c e s r e n d e r e d a t h e a r i n g and on Board r e 
v i e w c o n c e r n i n g t h e a g g r a v a t i o n d e n i a l , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $2,250, t o be p a i d by SAIF. 

Oc t o b e r 3 1 , 1990 C i t e as 42 Van N a t t a 2507 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
HERMAN H. PLAETH, Claimant 

WCB Case No. 89-08782 
ORDER ON REVIEW 

C o u g h l i n , e t a l . , C l aimant A t t o r n e y s 
D a r y l l E. K l e i n , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Leahy's o r d e r 
t h a t awarded 39 p e r c e n t (124.8 degrees) unscheduled permanent d i s a b i l i t y f o r a 
r i g h t s h o u l d e r i n j u r y , whereas a D e t e r m i n a t i o n Order awarded 18 p e r c e n t (57.6 
degrees) unscheduled permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f 
uns c h e d u l e d d i s a b i l i t y . We m o d i f y . 
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FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s r i g h t s h o u l d e r on March 8, 1988, 
w h i l e w o r k i n g as a c a r p e t c l e a n e r . A t t h e t i m e he was i n j u r e d , c l a i m a n t a l s o 
o p e r a t e d a t a i l o r shop. B e f o r e h i s i n j u r y , c l a i m a n t ' s d r y c l e a n i n g work i n 
v o l v e d moving heavy f u r n i t u r e . A f t e r h i s i n j u r y , c l a i m a n t was u n a b l e t o f r e 
q u e n t l y l i f t an e i g h t pound i r o n . 

As a r e s u l t o f h i s i n j u r y , c l a i m a n t underwent a r t h r o s c o p i c s u r g e r y on 
h i s s h o u l d e r i n June 1988. Cla i m a n t was found t o be m e d i c a l l y s t a t i o n a r y on 
Fe b r u a r y 15, 1989. H i s c l a i m was c l o s e d by an A p r i l 20, 1989 D e t e r m i n a t i o n 
Order t h a t awarded 18 p e r c e n t unscheduled d i s a b i l i t y f o r h i s r i g h t s h o u l d e r , 5 
p e r c e n t s c h e d u l e d d i s a b i l i t y f o r h i s r i g h t arm and te m p o r a r y t o t a l d i s a b i l i t y . 

C l a i m a n t was 62 y e a r s o l d a t t h e t i m e o f h e a r i n g . He r e c e i v e d e i g h t 
y e a r s o f f o r m a l e d u c a t i o n i n Germany and had f o u r y e a r s o f t r a i n i n g as a t a i l o r . 
D u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e h i s permanent d i s a b i l i t y was e v a l u a t e d , 
c l a i m a n t ' s h i g h e s t SVP has been 8, f o r t h e o c c u p a t i o n o f t a i l o r . 

As a r e s u l t o f t h e compensable i n j u r y , c l a i m a n t underwent an a n t e r i o r 
a c r o m i o p l a s t y and r e s e c t i o n o f t h e l i g a m e n t s . I n h i s r i g h t s h o u l d e r , c l a i m a n t 
has l o s s o f range o f m o t i o n i n c l u d i n g l o s t e x t e r n a l r o t a t i o n ( f r o m 90 degrees 
t o 70 d e g r e e s ) ; l o s t i n t e r n a l r o t a t i o n ( f r o m 40 degrees t o 25 d e g r e e s ) ; l o s s o f 
a b d u c t i o n ( f r o m 150 degrees t o 110 d e g r e e s ) . As a r e s u l t o f h i s i n j u r y , 
c l a i m a n t a l s o has l o s t s t r e n g t h i n h i s s h o u l d e r and has d i f f i c u l t y d o i n g 
r e p e a t e d l i f t i n g o r r e a c h i n g which i n v o l v e s movement o f h i s r i g h t s h o u l d e r . 

CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , t h e 
Refe r e e a p p l i e d t h e s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopte d by 
t h e D i r e c t o r , p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See ORS 65 6 . 2 8 3 ( 7 ) . S p e c i f i c a l l y , 
t h e R e f e r e e a p p l i e d t h e v e r s i o n o f OAR 436-35-001 e t seq, w h i c h was i n f o r c e 
between J a n u a r y 1, 1989 and October 1, 1990, and i n e f f e c t a t t h e t i m e o f t h e 
A p r i l 20, 1989 D e t e r m i n a t i o n Order. These a re t h e r u l e s w h i c h we a p p l y as w e l l . 

Unscheduled permanent d i s a b i l i t y 

The Re f e r e e f o u n d t h a t c l a i m a n t was e n t i t l e d t o an award o f 39 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y f o r h i s r i g h t s h o u l d e r i n j u r y . We m o d i f y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e 
" s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once 
e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i 
p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g 
u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t 
age o f un s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 62 y e a r s i s 1. Former OAR 
436-35-290. 

Formal e d u c a t i o n 

The Re f e r e e f o u n d t h a t t h e r e was no eviden c e as t o whether o r n o t 
c l a i m a n t had a h i g h s c h o o l d i p l o m a , however, he conclud e d t h a t because c l a i m a n t 
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had f o u r y e a r s o f t r a i n i n g as a t a i l o r , he was n o t e n t i t l e d t o a v a l u e f o r edu
c a t i o n . We d i s a g r e e . 

A t h e a r i n g , c l a i m a n t t e s t i f i e d t h a t t h e e i g h t h grade e d u c a t i o n he r e 
c e i v e d i n Germany was n o t e q u i v a l e n t t o a h i g h s c h o o l e d u c a t i o n o r d i p l o m a i n 
t h e U n i t e d S t a t e s . We conclude t h a t , because t h e employer has n o t shown e v i 
dence t o t h e c o n t r a r y , c l a i m a n t i s e n t i t l e d t o a v a l u e f o r e d u c a t i o n . 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s e i g h t y e a r s o f f o r m a l e d u c a t i o n 
i s 1 . Former OAR 436-35-300(3). 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l demonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f h e a r i n g i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f hear
i n g was 8 as a t a i l o r (DOT # 785.261-014). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
s k i l l s i s 1. Former OAR 436-35-300(4). 

T r a i n i n g 

Former OAR 436-35-300(5) s t a t e s : 

" T r a i n i n g : 

" ( a ) For wor k e r s who do n o t have competence i n some spe
c i f i c v o c a t i o n a l p u r s u i t , a v a l u e o f p l u s one s h a l l be 
a l l o w e d . 

" ( b ) For w o r k e r s who do have competence i n some s p e c i f i c 
v o c a t i o n a l p u r s u i t , no v a l u e s h a l l be a l l o w e d . " 

The " s t a n d a r d s " do n o t d e f i n e t h e t e r m " s p e c i f i c v o c a t i o n a l p u r s u i t " . 
We c o n c l u d e t h a t OAR 436-35-300(5) was i n t e n d e d t o d i f f e r e n t i a t e between t h o s e 
who have and t h o s e who have n o t a c q u i r e d f o r m a l o r o n - t h e - j o b t r a i n i n g s u f f i 
c i e n t t o p e r f o r m something o t h e r t h a n e n t r y l e v e l employment. We t h e r e f o r e 
i n t e r p r e t " s p e c i f i c v o c a t i o n a l p u r s u i t " t o mean employment o t h e r t h a n an e n t r y 
l e v e l p o s i t i o n . L a r r y L. McDougal, 42 Van N a t t a 1544 ( 1 9 9 0 ) . 

I n t h i s case, c l a i m a n t had f o u r y e a r s o f t r a i n i n g as a t a i l o r , w h i c h 
we c o n c l u d e p r o v i d e s him w i t h competence i n a p o s i t i o n o t h e r t h a n an e n t r y l e v e l 
p o s i t i o n . C l a i m a n t i s t h e r e f o r e n o t e n t i t l e d t o a v a l u e f o r t r a i n i n g . 

A d a p t a b i l i t y where c l a i m a n t has r e t u r n e d t o m o d i f i e d work 

The R eferee concluded t h a t c l a i m a n t had n o t r e t u r n e d t o h i s r e g u l a r 
work o f c a r p e t c l e a n i n g ( t h e j o b a t i n j u r y ) , and c o u l d no l o n g e r f r e q u e n t l y l i f t 
an e i g h t - p o u n d i r o n a t h i s c u r r e n t j o b . The Referee fo u n d t h a t c l a i m a n t was en
t i t l e d t o an a d a p t a b i l i t y v a l u e o f 8. 

The i n s u r e r contends t h a t t h e Referee s h o u l d n o t have a p p l i e d f o r m e r 
OAR 4 3 8 - 3 5 - 3 1 0 ( 4 ) ( d ) , because t h a t s e c t i o n a p p l i e s o n l y t o a w o r k e r who i s n o t 
w o r k i n g . We agree. I n t h e p r e s e n t case, c l a i m a n t had r e t u r n e d t o m o d i f i e d work 
as a t a i l o r , w h i c h was one o f t h e j o b s he was p e r f o r m i n g a t t h e t i m e o f i n j u r y . 
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An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s un a b l e t o r e t u r n t o h i s o r 
her u s u a l and customary work [See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] b u t who has r e 
t u r n e d t o m o d i f i e d work (See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) ) i s d e t e r m i n e d f r o m a 
m a t r i x o f v a l u e s a t f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares t h e phys
i c a l c a p a c i t y o f t h e c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i c a l 
c a p a c i t y r e q u i r e d by t h e m o d i f i e d work. T h i s i s t r u e even t h o u g h c l a i m a n t may 
have t h e p h y s i c a l c a p a c i t y t o do h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d 
employment. P h y s i c a l c a p a c i t i e s a r e n o t d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . 
We u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i 
c a l c a p a c i t y t o do medium t o heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a 
s e d e n t a r y p h y s i c a l c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e 
i s 2.5. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t 

The R e f e r e e awarded c l a i m a n t an impairment v a l u e o f 5 p e r c e n t f o r l o s s 
o f s t r e n g t h i n h i s s h o u l d e r as p r o v i d e d by former OAR 436-35-330(19). We agree. 
The R e f e r e e c o n c l u d e d t h a t c l a i m a n t c r e d i b l y t e s t i f i e d t h a t he c o u l d no l o n g e r 
f r e q u e n t l y l i f t an e i g h t pound i r o n a t work. On June 27, 1988, c l a i m a n t ' s phys
i c a l t h e r a p i s t n o t e d t h a t c l a i m a n t ' s s h o u l d e r s t r e n g t h was l i m i t e d . F i n a l l y , 
Dr. German, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , suggested v e r y l i g h t d u t y work w i t h 
no heavy l i f t i n g o r overhead work. We t h e r e f o r e c o n c l u d e t h a t t h e R e f e r e e p r o p 
e r l y awarded an imp a i r m e n t v a l u e under former OAR 436-35-330(19) o f 5 p e r c e n t 
f o r c l a i m a n t ' s l o s s o f s h o u l d e r s t r e n g t h , due t o t h e compensable i n j u r y . 

As a r e s u l t o f h i s compensable s h o u l d e r i n j u r y , c l a i m a n t underwent 
a r t h r o s c o p i c s u r g e r y . For an a n t e r i o r a c r o m i o p l a s t y and r e s e c t i o n o f t h e l i g a 
ments, c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 5 p e r c e n t . Former OAR 
436-35-330(14) . 

As a r e s u l t o f h i s i n j u r y , c l a i m a n t s u s t a i n e d l o s t range o f m o t i o n o f 
h i s r i g h t s h o u l d e r . For l o s t e x t e r n a l r o t a t i o n , from 90 degrees t o 70 degrees, 
c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 2 p e r c e n t . Former OAR 436-35-
3 3 0 ( 1 1 ) . For l o s t i n t e r n a l r o t a t i o n , from 40 degrees t o 25 degrees, c l a i m a n t i s 
e n t i t l e d t o an im p a i r m e n t v a l u e o f 1.5 p e r c e n t . Former OAR 436 - 3 5 - 3 3 0 ( 9 ) . For 
l o s s o f a b d u c t i o n , f r o m 150 degrees t o 110 degrees, c l a i m a n t i s e n t i t l e d t o an 
im p a i r m e n t v a l u e o f 2 p e r c e n t . Former OAR 436-35-330(5). C l a i m a n t ' s i m p a i r m e n t 
v a l u e s o f 5 p e r c e n t f o r l o s s o f s h o u l d e r s t r e n g t h , 5 p e r c e n t f o r r e s e c t i o n and 
5.5 p e r c e n t f o r l o s t range o f m o t i o n a r e combined f o r a v a l u e o f 14.7. 

I n t h e p r e s e n t case, due t o h i s c h r o n i c i n j u r y c o n d i t i o n , c l a i m a n t has 
d i f f i c u l t y r e p e a t e d l y l i f t i n g o r r e a c h i n g . Based upon t h i s c h r o n i c l i m i t a t i o n 
on r e p e t i t i v e use o f h i s r i g h t s h o u l d e r , c l a i m a n t i s e n t i t l e d t o an i m p a i r m e n t 
v a l u e o f 5 p e r c e n t . Former OAR 436-35-320(4). The 5 p e r c e n t i m p a i r m e n t v a l u e 
f o r l i m i t e d r e p e t i t i v e use o f c l a i m a n t ' s r i g h t s h o u l d e r i s combined w i t h ( n o t 
added t o ) h i s l o s s o f s h o u l d e r s t r e n g t h , r e s e c t i o n and l o s t range o f m o t i o n 
v a l u e o f 14.7 f o r a t o t a l impairment v a l u e o f 19.0. Former OAR 436 - 3 5 - 3 2 0 ( 2 ) . 

C o m p u t a t i o n o f unscheduled d i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e , 1, i s added t o h i s e d u c a t i o n v a l u e , 2, t h e sum i s 3. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 2.5, t h e p r o d u c t i s 
7.5. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 19.0, t h e r e s u l t 
i s 26.5 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . 
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Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " 
i s , t h e r e f o r e , 27 p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d September 6, 1989 i s m o d i f i e d i n p a r t and 
a f f i r m e d i n p a r t . I n l i e u o f t h e Referee's award and i n a d d i t i o n to t h e D e t e r 
m i n a t i o n Order award o f 18 p e r c e n t (57.6 degrees) unscheduled permanent d i s a b i l 
i t y , c l a i m a n t i s awarded 9 p e r c e n t (28.8 d e g r e e s ) , f o r a t o t a l award t o d a t e o f 
27 p e r c e n t (86.4 degrees) unscheduled permanent d i s a b i l i t y f o r h i s r i g h t s h o u l 
d e r i n j u r y . C l a i m a n t ' s a t t o r n e y f e e i s a d j u s t e d a c c o r d i n g l y . The rema i n d e r o f 
t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

O c tober 3 1 , 1990 ; C i t e as 42 Van N a t t a 2511 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JESSE M. REYNOLDS, Claimant 

WCB Case No. 86-04186 
ORDER ON REVIEW (REMANDING) 

Coons & Cole, Claimant A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r w h i c h d i s m i s s e d h i s r e 
q u e s t f o r h e a r i n g w i t h p r e j u d i c e . I n h i s b r i e f , c l a i m a n t a t t e m p t s t o i n t r o d u c e 
a d d i t i o n a l f a c t s f o r t h e Board's c o n s i d e r a t i o n . We t r e a t t h i s as a m o t i o n t o 
remand. On r e v i e w t h e i s s u e s a r e : (1) whether c l a i m a n t has e s t a b l i s h e d e x t r a 
o r d i n a r y c i r c u m s t a n c e s w h i c h would j u s t i f y a postponement; and (2) remand. We 
v a c a t e t h e Referee's o r d e r and remand. 

FINDINGS OF FACT 

T h i s case was s e t f o r h e a r i n g on August 15, 1989. On August 5, 1989, 
c l a i m a n t ' s t h e n a t t o r n e y , w r o t e t h e Hearings D i v i s i o n r e q u e s t i n g p e r m i s s i o n t o 
w i t h d r a w as c l a i m a n t ' s a t t o r n e y and r e q u e s t i n g a postponement so t h a t c l a i m a n t 
c o u l d o b t a i n a n o t h e r a t t o r n e y . On August 10, 1989, t h e Ref e r e e w r o t e t o t h e 
a t t o r n e y , w i t h a copy t o c l a i m a n t , g r a n t i n g t h e m o t i o n t o w i t h d r a w and d e n y i n g 
t h e m o t i o n f o r a postponement. The l e t t e r s t a t e d : 

" T h i s m a t t e r w i l l , t h e r e f o r e , remain s c h e d u l e d f o r 
h e a r i n g on August 15, 1989. I f c l a i m a n t d e s i r e s t o 
o b t a i n new l e g a l c o u n s e l , he s h o u l d do so immedi
a t e l y and t h a t c o u n s e l can r e q u e s t postponement, i f 
necessary. I f c l a i m a n t appears a t h e a r i n g u n r e p r e 
s e n t e d by c o u n s e l , t h e r e f e r e e w i l l have an o p p o r t u 
n i t y t o q u e s t i o n c l a i m a n t r e g a r d i n g whether he de
s i r e s t o be r e p r e s e n t e d by c o u n s e l , and i f so, why a 
new a t t o r n e y has n o t been r e t a i n e d . I t w i l l a l s o 
g i v e t h e r e f e r e e an o p p o r t u n i t y t o s e t a s p e c i f i c 
t i m e schedule f o r a new h e a r i n g , i f t h e August 15, 
1989 h e a r i n g i s postponed." 

Sometime b e f o r e t h e scheduled h e a r i n g ^ c l a i m a n t c o n t a c t e d h i s p r e s e n t 
a t t o r n e y t o o b t a i n r e p r e s e n t a t i o n . The a t t o r n e y u n d e r s t o o d c l a i m a n t t o s t a t e 
t h a t t h e h e a r i n g had been postponed; t h e r e f o r e , he a d v i s e d c l a i m a n t t h a t n e i t h e r 
c l a i m a n t nor t h e a t t o r n e y needed t o appear a t t h e sc h e d u l e d h e a r i n g . 
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N e i t h e r c l a i m a n t nor t h e a t t o r n e y appeared a t h e a r i n g . The Re f e r e e d i s 
missed c l a i m a n t ' s r e q u e s t f o r h e a r i n g p u r s u a n t t o former OAR 438-06-071(2) r e a 
s o n i n g t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h e x t r a o r d i n a r y c i r c u m s t a n c e s w h i c h 
would j u s t i f y a postponement. 

C l a i m a n t ' s a t t o r n e y r e q u e s t e d r e c o n s i d e r a t i o n r e c i t i n g i n h i s m o t i o n t h a t 
c l a i m a n t had c o n t a c t e d him j u s t b e f o r e t h e h e a r i n g , t h a t he had u n d e r s t o o d t h a t 
t h e m a t t e r was postponed and t h a t he had a d v i s e d c l a i m a n t t h a t he d i d n o t need t o 
appear. The Ref e r e e abated h i s o r d e r . On r e c o n s i d e r a t i o n , he adhered t o h i s 
o r i g i n a l o r d e r , r e a s o n i n g t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h "good cause" f o r 
h i s f a i l u r e t o appear. 

C l a i m a n t r e q u e s t e d r e v i e w . I n h i s b r i e f on r e v i e w c l a i m a n t ' s a t t o r n e y r e 
c i t e s s e v e r a l " f a c t s " w h i c h a l l e g e d l y s u p p o r t t h e c o n c l u s i o n t h a t c l a i m a n t had 
"good cause" f o r h i s f a i l u r e t o appear. The i n s u r e r has moved t o s t r i k e t h o s e 
p o r t i o n s o f c l a i m a n t ' s b r i e f which r e c i t e " f a c t s " n o t i n t h e r e c o r d . 

CONCLUSIONS OF LAW AND OPINION 

MOTION TO REMAND/MOTION TO STRIKE 

We d e c l i n e t o remand f o r t h e t a k i n g o f t h e a d d i t i o n a l e v i d e n c e w h i c h would 
s u p p o r t t h e " f a c t s " r e c i t e d i n c l a i m a n t ' s b r i e f . C l a i m a n t has made no showing, 
t h a t t h o s e f a c t s were u n o b t a i n a b l e a t t h e t i m e he r e q u e s t e d r e c o n s i d e r a t i o n f r o m 
t h e R e f e r e e . For t h e same reason, we g r a n t t h e i n s u r e r ' s m o t i o n t o s t r i k e . We 
may n o t c o n s i d e r f a c t s n o t i n t h e r e c o r d . 

EXTRAORDINARY CIRCUMSTANCES 

Former OAR 438-06-071(2) p r o v i d e s : 

" U n j u s t i f i e d f a i l u r e o f a p a r t y o r t h e p a r t y ' s r e p r e s e n 
t a t i v e t o a t t e n d a scheduled h e a r i n g i s a w a i v e r o f 
appearance. I f t h e p a r t y t h a t waives appearance i s t h e 
p a r t y t h a t r e q u e s t e d t h e h e a r i n g , t h e r e f e r e e s h a l l d i s 
m iss t h e r e q u e s t f o r h e a r i n g as h a v i n g been abandoned 
u n l e s s e x t r a o r d i n a r y c i r c u m s t a n c e s j u s t i f y postponement 
o r c o n t i n u a n c e o f t h e h e a r i n g . " 

A c c e p t i n g t h e r e p r e s e n t a t i o n s c o n t a i n e d i n c l a i m a n t ' s a t t o r n e y ' s l e t t e r moving 
f o r r e c o n s i d e r a t i o n , we conclu d e t h a t t h e r e were e x t r a o r d i n a r y c i r c u m s t a n c e s f o r 
c l a i m a n t ' s f a i l u r e t o appear which would have j u s t i f i e d a postponement o r c o n t i n 
uance. C l a i m a n t a p p a r e n t l y u n d e r s t o o d t h a t t h e h e a r i n g had been p o s t p o n e d ; a t 
t h e v e r y l e a s t , he communicated t h a t u n d e r s t a n d i n g t o h i s new a t t o r n e y and t h e 
a t t o r n e y , i n f a c t , a d v i s e d c l a i m a n t t h a t he need n o t appear a t h e a r i n g . Perhaps 
t h e r e was a miscommunication between c l a i m a n t and t h e new a t t o r n e y ; n o n e t h e l e s s , 
t h e a t t o r n e y ' s a d v i c e based on h i s u n d e r s t a n d i n g was t h a t c l a i m a n t need n o t 
appear a t h e a r i n g . The a t t o r n e y ' s a d v i c e n o t t o appear, under t h e s e c i r c u m 
s t a n c e s , c o n s t i t u t e s e x t r a o r d i n a r y c i r c u m s t a n c e s w h i c h would j u s t i f y a p o s t p o n e 
ment . 

The m a t t e r w i l l be remanded t o t h e Hearings D i v i s i o n t o s c h e d u l e a h e a r i n g 
on t h e m e r i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 2 1 , 1989, as r e c o n s i d e r e d by o r d e r o f 
November 3, 1989, i s v a c a t e d . The case i s remanded t o Referee Gruber f o r p r o 
c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHN J . RICE, Claimant 

WCB Case Nos. 89-17221, 89-14510, 89-17220 & 89-16961 
ORDER ON REVIEW 

John C. O'Brien, J r . , Claimant A t t o r n e y 
D a n i e l J. DeNorch ( S a i f ) , Defense A t t o r n e y 

Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C o n n e c t i c u t I n d e m n i t y r e q u e s t s r e v i e w o f A r b i t r a t o r H a r r i ' s o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r h i s c u r r e n t 
low back c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s r e s p o n s i b i l i t y d e n i a l 
f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e A r b i t r a t o r ' s f i n d i n g s o f f a c t . 

CONCLUSION OF LAW AND OPINION 

As a p r e l i m i n a r y m a t t e r , we not e t h a t f o u r e x h i b i t s were never f o r 
m a l l y r e c e i v e d i n t o e v i d e n c e . From t h e conduct o f t h e A r b i t r a t o r , i t i s appar
e n t t h a t he i m p l i c i t l y a d m i t t e d t h e e x h i b i t s w i t h C o n n e c t i c u t I n d e m n i t y ' s c l o s 
i n g argument. We o v e r l o o k t h e t e c h n i c a l d e f i c i e n c y and c o n s i d e r a l l e v i d e n c e i n 
t h e r e c o r d . P.P. H i l d e b r a n d t , 40 Van N a t t a 2057 ( 1 9 8 8 ) . 

C o n n e c t i c u t I n d e m n i t y contends t h a t SAIF s h o u l d be e s t o p p e d f r o m deny
i n g r e s p o n s i b i l i t y f o r c l a i m a n t ' s "new i n j u r y " c l a i m , because SAIF's d e n i a l had 
been i s s u e d p r i o r t o t h e c l o s i n g o f an e a r l i e r a c c e p t e d c l a i m . 

The Board answered t h a t argument i n Jimmy C. Lav, 37 Van N a t t a 583 
( 1 9 8 5 ) . I n Lav, t h e c l a i m a n t had an accepted i n j u r y c l a i m w i t h t h e f i r s t i n 
s u r e r . B e f o r e c l o s u r e o f t h a t c l a i m , he r e t u r n e d t o work w h i l e a second i n s u r e r 
was on t h e r i s k and r e i n j u r e d t h e same body p a r t . He f i l e d c l a i m s a g a i n s t b o t h 
i n s u r e r s . Both c l a i m s were d e n i e d on r e s p o n s i b i l i t y grounds. The second i n 
s u r e r argued t h a t , because t h e f i r s t i n j u r y c l a i m remained i n open s t a t u s , t h e 
f i r s t i n s u r e r ' s d e n i a l was p r o c e d u r a l l y improper i n t h a t i t c i r c u m v e n t e d t h e 
c l a i m a n t ' s r i g h t t o p r o p e r c l a i m c l o s u r e . See R o l l e r v. Weyerhauser Co., 
67 Or App 583, a m p l i f i e d 68 Or App 743, r e v den 297 Or 601 ( 1 9 8 4 ) ; S a f s t r o m v. 
R i e d e l I n t e r n a t i o n a l , I n c . , 65 Or App 728 (19 8 3 ) . The Board r e j e c t e d t h a t a r g u 
ment, r e a s o n i n g t h a t " i t i s t h e b e t t e r p o l i c y t o a l l o w an i n s u r e r t o i s s u e a 
p r e c l o s i n g d e n i a l o f c o n t i n u e d r e s p o n s i b i l i t y f o r an acce p t e d c o n d i t i o n where i t 
appears t h a t i n j u r i e s o r c o n d i t i o n s a t t r i b u t a l t o a subsequent.employment aggra
v a t e o r e x a c e r b a t e t h e c o n d i t i o n such as t o make a s h i f t o f i n s u r e r r e s p o n s i b i l 
i t y a p p r o p r i a t e . " See a l s o K a r l G. Rohde, 41 Van N a t t a 1837 ( 1 9 8 9 ) . 

As i n Lav, SAIF's r e s p o n s i b i l i t y d e n i a l was n o t p r o c e d u r a l l y i m p r o p e r . 
W h i l e SAIF has n o t s u b m i t t e d t h e c l a i m f o r c l o s u r e , t h e r e i s no e v i d e n c e t h a t 
i t s d e n i a l i n t e n d e d t o d e p r i v e c l a i m a n t b e n e f i t s o r c i r c u m v e n t h i s r i g h t t o 
p r o p e r c l a i m c l o s u r e . SAIF r e q u e s t e d , and has r e c e i v e d , d e s i g n a t i o n o f a p a y i n g 
agent p u r s u a n t t o ORS 656.307 t o ensure t h a t c l a i m a n t r e c e i v e s b e n e f i t s w h i l e 
t h i s m a t t e r i s b e i n g r e s o l v e d . Moreover, t h e A r b i t r a t o r s p e c i f i c a l l y f o u n d t h a t 
SAIF remains r e s p o n s i b l e f o r p r o c e s s i n g i t s own c l a i m t o c l o s u r e . The e f f e c t o f 
SAIF's d e n i a l was f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n , n o t f o r h i s c o n d i t i o n and 
im p a i r m e n t p r i o r t o t h e d a t e o f t h e d e n i a l . 
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On t h e i s s u e o f r e s p o n s i b i l i t y , we r e v i e w t h e A r b i t r a t o r ' s o r d e r 
s o l e l y on q u e s t i o n s o f law. ORS 656.307(2); Timothy R. Schroeder, 41 Van N a t t a 
568 ( 1 9 8 9 ) . 

Where t h e r e i s an accepted compensable i n j u r y f o l l o w e d by an i n c r e a s e 
i n d i s a b i l i t y d u r i n g employment w i t h a l a t e r i n s u r e r , r e s p o n s i b i l i t y i s f i x e d 
w i t h t h e i n s u r e r t h a t accepted t h e c l a i m . I n o r d e r t o s h i f t r e s p o n s i b i l i t y t o 
C o n n e c t i c u t I n d e m n i t y , SAIF must prove a f f i r m a t i v e l y t h a t t h e l a t e r employment 
i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f t h e c o n d i t i o n . L i n d a 
L. Wise, 42 Van N a t t a 115 (1 9 9 0 ) . 

The A r b i t r a t o r f o u n d t h a t t h e p e r s u a s i v e m e d i c a l e v i d e n c e e s t a b l i s h e d 
t h a t c l a i m a n t ' s work a c t i v i t i e s a f t e r A p r i l 1, 1989 c o n t r i b u t e d i n d e p e n d e n t l y t o 
h i s u n d e r l y i n g low back c o n d i t i o n . He t h e r e f o r e c o n c l u d e d t h a t C o n n e c t i c u t 
I n d e m n i t y i s r e s p o n s i b l e f o r c l a i m a n t ' s low back c o n d i t i o n a f t e r t h a t d a t e . 

The A r b i t r a t o r ' s c o n c l u s i o n i s c o n s i s t e n t w i t h t h e a p p l i c a b l e law. 
See Hensel Phelps Const, v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) ; L i n d a L. Wise, s u p r a . 
A c c o r d i n g l y , we adopt t h e c o n c l u s i o n s and reasons r e g a r d i n g t h e i s s u e o f r e s p o n 
s i b i l i t y as s e t f o r t h i n t h e A r b i t r a t o r ' s o r d e r . 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d A p r i l 17, 1990 i s a f f i r m e d . 

October 3 1 , 1990 C i t e as 42 Van N a t t a 2514 (1990) 

I n t h e M a t t e r o f t h e Compensation 
DENISE A. ROBINSON, Claimant 

WCB Case No. 89-08765 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
S h e l l e y K. M c l n t y r e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee S c h u l t z o r d e r t h a t : 
(1) d e c l i n e d t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r h e a r i n g ; and (2) assessed a 
p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r SAIF's a l l e g e d improper c l a i m s p r o c e s s 
i n g . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n and p e n a l t i e s and a t t o r n e y f e e s . 
We r e v e r s e . 

- FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

J u r i s d i c t i o n 

The R e f e r e e c o n c l u d e d t h a t SAIF c o u l d n o t argue t h a t c l a i m a n t ' s r e 
que s t f o r h e a r i n g was a c t u a l l y an a g g r a v a t i o n c l a i m , as t h e c l a i m had never been 
p r o p e r l y c l o s e d . The Referee concluded t h a t he had j u r i s d i c t i o n t o hear t h e 
case. We d i s a g r e e . 

C l a i m a n t was i n j u r e d on September 30, 1983. She i n i t i a l l y l o s t no 
t i m e f r o m work due t o her i n j u r i e s . I n a September 24, 1984 S t i p u l a t i o n and 
Order, SAIF agreed t o accep t c l a i m a n t ' s c l a i m as a n o n d i s a b l i n g i n j u r y . 
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At t h e t i m e o f c l a i m a n t ' s i n j u r y , former ORS 656.268(3) p r o v i d e d t h a t 
c l a i m s f o r n o n d i s a b l i n g i n j u r i e s c o u l d be c l o s e d e i t h e r t h r o u g h a N o t i c e o f 
C l o s u r e o r by D e t e r m i n a t i o n Order. I n any e v e n t , c l o s u r e o f a c l a i m was r e 
q u i r e d , whether d i s a b l i n g o r n o n d i s a b l i n g . See Webb v. SAIF, 83 Or App 386, 390 
( 1 9 8 7 ) . As t h e Referee n o t e d , SAIF d i d n o t c l o s e t h i s c l a i m w i t h a N o t i c e o f 
C l o s u r e , and a D e t e r m i n a t i o n Order was n o t i s s u e d . 

C l a i m a n t contends t h a t , as her c l a i m c o n t i n u e s i n open s t a t u s , her 
a g g r a v a t i o n r i g h t s have never r u n . I f c l a i m a n t ' s i n j u r y had been m i s c l a s s i f i e d 
f r o m t h e o u t s e t and had, i n f a c t , always been d i s a b l i n g , t h e n we w o u ld agree 
w i t h her c o n t e n t i o n . See Davison v. SAIF, 80 Or App 541, m o d i f i e d on r e c o n , 
82 Or App 546 ( 1 9 8 6 ) . However, we have concluded t h a t c l a i m a n t ' s i n j u r y was n o t 
d i s a b l i n g a t t h e o u t s e t . 

SAIF's f a i l u r e t o c l o s e a n o n d i s a b l i n g c l a i m has no e f f e c t on c l a i m 
a n t ' s a g g r a v a t i o n r i g h t s . I f t h e c l a i m t h a t a n o n d i s a b l i n g i n j u r y has become 
d i s a b l i n g i s made more t h a n one year a f t e r t h e d a t e o f i n j u r y , t h e c l a i m i s t o 
be t r e a t e d as an a g g r a v a t i o n c l a i m p u r s u a n t t o ORS 656.273. Former ORS 
6 5 6 . 2 6 2 ( 1 1 ) . I f t h e i n j u r y was n o n d i s a b l i n g and no d e t e r m i n a t i o n has been made, 
a c l a i m f o r a g g r a v a t i o n has t o be f i l e d w i t h i n f i v e y e a r s a f t e r t h e d a t e o f i n 
j u r y , n o t t h e d a t e o f c l o s u r e . Former ORS 656.273 ( 4 ) ( b ) . 

I n R i c h a r d M. E q l i , 41 Van N a t t a 149 ( 1 9 8 9 ) , we h e l d t h a t we would n o t 
a p p l y f o r m e r ORS 656.262(10) [ f o r m e r ORS 656.262(11) i n t h i s case] where a 
c l a i m a n t i s n o t a d v i s e d o f h i s o r her r i g h t t o c h a l l e n g e t h e i n i t i a l c l a s s i f i c a 
t i o n o f a c l a i m as n o n d i s a b l i n g . E q l i does n o t a p p l y i n t h i s case. 

SAIF i n i t i a l l y a ccepted t h i s c l a i m as n o n d i s a b l i n g . C l a i m a n t has n o t 
shown t h a t she was n o t n o t i f i e d o f her r i g h t t o c h a l l e n g e t h e c l a s s i f i c a t i o n o f 
her c l a i m . C l a i m a n t d i d n o t seek r e c l a s s i f i c a t i o n o f her i n j u r y f r o m n o n d i s 
a b l i n g t o d i s a b l i n g w i t h i n one year o f her i n j u r y . See f o r m e r ORS 656.262(11) 
(renumbered ORS 6 5 6 . 2 6 2 ( 1 2 ) ) . A c c o r d i n g l y , c l a i m a n t ' s c l a i m must be t r e a t e d as 
an a g g r a v a t i o n c l a i m under ORS 656.273, because i t i s made on t h e b a s i s t h a t her 
p r e v i o u s l y n o n d i s a b l i n g i n j u r y has become d i s a b l i n g more t h a n one y e a r a f t e r t h e 
d a t e o f i n j u r y . See Smith v. R i d q e p i n e , I n c . , 88 Or App 147, 149 ( 1 9 8 7 ) ; D a r o l d 
W. M i l l e r , 42 Van N a t t a 2296 (1 9 9 0 ) . 

Because we have found t h a t t h e p r e s e n t c l a i m i s one f o r a g g r a v a t i o n , 
we must d e t e r m i n e whether c l a i m a n t f i l e d her c l a i m w i t h i n f i v e y e a r s o f t h e d a t e 
o f h e r September 23, 1983 i n j u r y . C l a i m a n t ' s c o n d i t i o n became symptomatic i n 
1985. A l t h o u g h she r e c e i v e d o c c a s i o n a l c h i r o p r a c t i c c a r e f o r her c o n t i n u i n g 
c o n d i t i o n , c l a i m a n t d i d n o t miss t i m e from work due t o her i n j u r y and no t i m e 
l o s s was a u t h o r i z e d . 

C l a i m a n t ' s c o n d i t i o n became d i s a b l i n g i n January 1989. I n A p r i l 1989, 
SAIF r e c e i v e d Dr. Schmidt's r e p o r t which i n d i c a t e d t h a t c l a i m a n t had t o q u i t 
work i n 1989 due t o back p a i n . I n May 1989, SAIF r e c e i v e d Dr. C h r i s t e n s e n ' s r e 
p o r t t h a t c l a i m a n t had t i m e l o s s due t o her 1983 w o r k - r e l a t e d i n j u r y . Dr. 
C h r i s t e n s e n r e p o r t e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and he recom
mended c h i r o p r a c t i c t r e a t m e n t . We conclude t h a t Dr. C h r i s t e n s e n ' s r e p o r t p u t 
SAIF on n o t i c e t h a t t r e a t m e n t f o r more t h a n c o n t i n u i n g c o n d i t i o n s was i n d i c a t e d . 
See K r a j a c i c v. B l a z i n g Orchards, 84 Or App 127 ( 1 9 8 7 ) . A c c o r d i n g l y , we f i n d 
t h a t Dr. C h r i s t e n s e n ' s r e p o r t c o n s t i t u t e d a c l a i m f o r a d d i t i o n a l m e d i c a l s e r 
v i c e s . 

A l t h o u g h Dr. C h r i s t e n s e n ' s A p r i l 27, 1989 l e t t e r , r e c e i v e d by SAIF on 
May 2, 1989, was c l e a r l y an a g g r a v a t i o n c l a i m , t h i s was t h e f i r s t n o t i c e o f t h e 
c l a i m t h a t SAIF r e c e i v e d . Consequently, as t h i s n o t i c e was n o t f i l e d w i t h i n 
f i v e y e a r s o f c l a i m a n t ' s i n j u r y , t h e a g g r a v a t i o n c l a i m i s b a r r e d . See ORS 
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6 5 6 . 2 7 3 ( 4 ) ( b ) . C l a i m a n t ' s r i g h t s t o compensation o t h e r t h a n m e d i c a l s e r v i c e s 
under ORS 656.245 a r e w i t h i n t h e Board's own m o t i o n a u t h o r i t y . ORS 656.278. 
The R e f e r e e was, t h e r e f o r e , w i t h o u t j u r i s d i c t i o n t o hear c l a i m a n t ' s case. 

P e n a l t i e s and a t t o r n e y f e e s 

Because we have found t h a t t h e Referee d i d n o t have j u r i s d i c t i o n o v e r 
t h i s m a t t e r , t h e a s s o c i a t e d i s s u e o f p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's 
a l l e g e d i m p r o p e r c l a i m s p r o c e s s i n g i s a l s o w i t h i n t h e Board's own m o t i o n 
a u t h o r i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 14, 1989 i s r e v e r s e d . C l a i m a n t ' s 
May 4, 1989 r e q u e s t f o r h e a r i n g i s d i s m i s s e d . 

October 3 1 , 1990 C i t e as 42 Van N a t t a 2516 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CALVIN L. ROUNSAVILLE, Claimant 
WCB Case Nos. 88-08410 & 88-00919 

ORDER ON REVIEW 
Coons & Cole, Claimant A t t o r n e y s 

D a v i d C. Force, A s s o c i a t e A t t o r n e y 
Karen Werner, A s s o c i a t e A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 
Pamela S c h u l t z , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

Lumbermen's U n d e r w r i t i n g A l l i a n c e (LUA) r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e Myers' o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n 
j u r y " , c l a i m f o r h i s c u r r e n t low back c o n d i t i o n ; (2) u p h e l d EBI Companies' d e n i a l 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n ; (3) r e j e c t e d LUA's r e s 
j u d i c a t a argument t h a t an October 1987 S t i p u l a t i o n agreement between EBI and 
c l a i m a n t e s t o p p e d EBI fro m d e n y i n g r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i 
t i o n ; and (4) d e c l i n e d t o a u t h o r i z e an o f f s e t o f te m p o r a r y t o t a l d i s a b i l i t y pay
ments f r o m A p r i l 7, 1988 t h r o u g h A p r i l 22, 1989 a g a i n s t f u t u r e permanent d i s 
a b i l i t y payments as a p e n a l t y f o r c l a i m a n t ' s i n t e r f e r e n c e i n t h e i n d e p e n d e n t 
m e d i c a l e x a m i n a t i o n p r o c e s s . On r e v i e w , t h e i s s u e s a r e r e s j u d i c a t a , r e s p o n s i 
b i l i t y , and o f f s e t . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee. 

The D i r e c t o r may suspend compensation p u r s u a n t t o pr o c e d u r e s e s t a b l i s h e d 
by r u l e t o implement ORS 656.325(1) where a c l a i m a n t f a i l s t o c o o p e r a t e w i t h 
e f f o r t s t o o b t a i n a m e d i c a l e x a m i n a t i o n . N e i t h e r t h e Board nor i t s R e f e r e e s , 
however, have a u t h o r i t y t o a u t h o r i z e an o f f s e t where compensation has n o t been 
suspended. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 2 1 , 1989 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $750, p a y a b l e by 
Lumbermen's U n d e r w r i t i n g A l l i a n c e . 
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I n t h e M a t t e r o f t h e Compensation o f 
JAY A. SCHECK, Claimant 
WCB Case No. 89-07699 

ORDER ON REVIEW (REMANDING) 
Robe r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r w h i c h d i s 
m i s s ed h i s r e q u e s t f o r h e a r i n g on t h e b a s i s t h a t he f a i l e d t o appear a t t h e 
h e a r i n g . On r e v i e w , we i n t e r p r e t c l a i m a n t t o contend t h a t t h e d i s m i s s a l o r d e r 
s h o u l d be v a c a t e d , w i t h t h e m a t t e r b e i n g remanded t o t h e H e a r i n g s D i v i s i o n f o r a 
h e a r i n g on t h e m e r i t s . We remand. 

FINDINGS OF FACT 

On A p r i l 27, 1989, t h e p a r t i e s were n o t i f i e d t h a t t h i s case was schedul e d 
f o r h e a r i n g on J u l y 26, 1989 a t 11:00 a.m. C l a i m a n t , p r i o r t o t h e h e a r i n g , 
missed s e v e r a l Independent M e d i c a l Examinations (IME) a r r a n g e d by t h e i n s u r e r . 
The i n s u r e r moved t o have t h e h e a r i n g d e f e r r e d u n t i l c l a i m a n t c o m p l i e d w i t h t h e 
r e q u e s t s t o a t t e n d an IME. The m o t i o n was g r a n t e d and t h e h e a r i n g was r e s e t on 
J u l y 26, 1989 f o r a h e a r i n g on August 14, 1989. 

On t h e a p p o i n t e d d a t e , c l a i m a n t ' s a t t o r n e y appeared, b u t c l a i m a n t d i d 
n o t . C l a i m a n t ' s a t t o r n e y had n o t r e c e n t l y heard from c l a i m a n t and had no knowl 
edge why c l a i m a n t d i d n o t appear a t t h e h e a r i n g . By o r d e r d a t e d August 14, 
1989, t h e Re f e r e e d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g f o r f a i l u r e t o 
appear. 

F o l l o w i n g t h e d i s m i s s a l , c l a i m a n t moved t h e Referee f o r a r e c o n s i d e r a t i o n 
o f h e r o r d e r o f d i s m i s s a l . Claimant d i d r e c e i v e t h e h e a r i n g n o t i c e , b u t d i d n o t 
r e a d t h e n o t i c e f o r h i m s e l f . He had been r e l e a s e d f r o m j a i l t h r e e days p r i o r t o 
t h e h e a r i n g . C l a i m a n t b e l i e v e d t h a t t h e h e a r i n g was on August 17, 1989 based 
upon a r e p r e s e n t a t i o n o f a f r i e n d w i t h whom he was l i v i n g . 

The R e feree r e c o n s i d e r e d her o r d e r o f d i s m i s s a l on September 2 1 , 1989 and 
r e i n s t a t e d i t on t h e b a s i s t h a t c l a i m a n t had n o t shown "good cause" f o r h i s 
f a i l u r e t o appear. Cl a i m a n t has f a i l e d t o show e x t r a o r d i n a r y c i r c u m s t a n c e s t h a t 
w o u l d j u s t i f y a postponement under former OAR 438-06-081. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e r e l i e d on former OAR 438-06-071 wh i c h a u t h o r i z e d t h e Referee 
t o d i s m i s s a r e q u e s t f o r a h e a r i n g f o r " f a i l u r e o f a p a r t y , o r t h e p a r t i e s ' r e 
p r e s e n t a t i v e ,to appear a t t h e t i m e and p l a c e scheduled f o r a h e a r i n g . " C l a i m 
a n t p e r s o n a l l y f a i l e d t o appear. However, c l a i m a n t d i d appear by c o u n s e l . We 
have r e c e n t l y s t a t e d t h a t t h e d i c t a r e g a r d i n g t h e a p p l i c a t i o n o f f o r m e r OAR 
438-06-071 i n W i l l i a m s v. SAIF, 99 Or App 367 ( 1 9 8 9 ) , r e v e r s e d and remanded 310 
Or 320 (1990) i s t h e c o r r e c t i n t e r p r e t a t i o n o f t h e r u l e and we c o n t i n u e t o f o l 
low t h a t i n t e r p r e t a t i o n . See Jose A r i s q u e t a - M a r t i n e z , 42 Van N a t t a 2072 ( 1 9 9 0 ) . 
I t f o l l o w s t h a t f o r m e r OAR 438-06-071 does n o t p r o v i d e a u t h o r i t y f o r d i s m i s s a l 
f o r f a i l u r e o f a c l a i m a n t t o appear a t h e a r i n g i f c l a i m a n t ' s a t t o r n e y does 
appear a t h e a r i n g . A c c o r d i n g l y , t h e Referee was w i t h o u t a u t h o r i t y t o d i s m i s s . 

We t h e r e f o r e proceed t o c o n s i d e r i f c l a i m a n t has by h i s f a i l u r e t o appear 
w a i v e d h i s r i g h t t o appear and t e s t i f y on h i s own b e h a l f . To d e t e r m i n e t h i s , we 
need t o d e t e r m i n e i f c l a i m a n t ' s f a i l u r e t o appear would be s u f f i c i e n t t o j u s t i f y 
a postponement under f o r m e r OAR 438-06-081. I n o r d e r t o g a i n a postponement 
f o r m e r under OAR 438-06-081, c l a i m a n t must show t h a t e x t r a o r d i n a r y c i r c u m s t a n c e s 
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e x i s t e d t o p r e v e n t h i s presence a t t h e h e a r i n g . I n t h i s case, c l a i m a n t has 
f a i l e d t o do so. J u s t as t h e Referee found t h a t c l a i m a n t had f a i l e d t o show 
"good cause" f o r f a i l i n g t o appear, we a l s o f i n d a l a c k o f e x t r a o r d i n a r y c i r c u m 
s t a n c e s . 

C l a i m a n t had been i n j a i l , b u t was r e l e a s e d t h r e e days p r i o r t o t h e hear
i n g . C l a i m a n t had r e c e i v e d t h e n o t i c e o f h e a r i n g , b u t had f a i l e d t o r e a d i t . 
C l a i m a n t i n s t e a d r e l i e d upon a f r i e n d ' s r e p r e s e n t a t i o n t h a t t h e h e a r i n g was 
sch e d u l e d f o r August 17 r a t h e r t h a n August 14. None o f t h e s e f a c t s s e t s o u t 
good cause f o r f a i l u r e t o appear a t t h e h e a r i n g o r e x t r a o r d i n a r y c i r c u m s t a n c e s 
t h a t j u s t i f y a postponement. T h e r e f o r e , c l a i m a n t has waived h i s r i g h t t o appear 
a t h e a r i n g and have h i s t e s t i m o n y c o n s i d e r e d . Denette D. Dale, 41 Van N a t t a 
2179 ( 1 9 8 9 ) . 

We remand t h i s m a t t e r t o t h e Referee f o r a h e a r i n g on t h e m e r i t s . A t 
h e a r i n g , no e x h i b i t s s h a l l be r e c e i v e d which were n o t s u b m i t t e d i n c o n n e c t i o n 
w i t h t h e p r i o r h e a r i n g , n or s h a l l any w i t n e s s , i n c l u d i n g c l a i m a n t , be p e r m i t t e d 
t o t e s t i f y who was n o t a v a i l a b l e t o and p l a n n i n g on t e s t i f y i n g a t t h e p r i o r 
h e a r i n g o r under subpoena t o t e s t i f y a t t h a t h e a r i n g . M a r i o M i r a n d a , 42 Van 
N a t t a 405 ( 1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 22, 1989, as r e c o n s i d e r e d on September 
2 1 , 1989, i s v a c a t e d . T h i s case i s remanded t o Referee Tenenbaum f o r f u r t h e r 
p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

October 3 1 , 1990 [ C i t e as 42 Van N a t t a 2518 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
VICKI A. TAYLOR (Wald), Claimant 

WCB Case Nos. 88-07602, 88-06779 & 88-02563 
ORDER ON REVIEW 

Max Rae, Claimant A t t o r n e y 
S a i f L e g a l Department, Defense A t t o r n e y 

Acker, e t a l . , Defense A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

S t . P aul F i r e & Marine I n s u r a n c e Company ( S t . Paul) r e q u e s t s r e v i e w o f 
t h o s e p o r t i o n s o f Referee M i c h a e l Johnson's o r d e r w h i c h : (1) s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r her c u r r e n t low back c o n d i t i o n ; and 
(2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e 
same c o n d i t i o n . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r 
w h i c h awarded c l a i m a n t an assessed a t t o r n e y f e e o f $2,300. On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , and a t t o r n e y f e e s . We a f f i r m i n p a r t 
and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g s upplementa
t i o n . C l a i m a n t f i l e d a "new i n j u r y " c l a i m w i t h S t . Paul's i n s u r e d on November 
20, 1987. A f t e r S t . Paul d e n i e d t h a t c l a i m on a c o m p e n s a b i l i t y b a s i s , c l a i m a n t 
f i l e d an a g g r a v a t i o n c l a i m w i t h SAIF on February 19, 1988. SAIF conceded com
p e n s a b i l i t y b u t d e n i e d r e s p o n s i b i l i t y on an a g g r a v a t i o n b a s i s . SAIF r e q u e s t e d 
t h e i s s u a n c e o f a .307 o r d e r . No .307 o r d e r i s s u e d because S t . Paul d e n i e d com
p e n s a b i l i t y . 
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FINDINGS OF ULTIMATE FACT 
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C l a i m a n t ' s low back c o n d i t i o n was unexpected f r o m t h e a c t i v i t y p e r f o r m e d . 

C l a i m a n t ' s low back c o n d i t i o n was sudden i n o n s e t . 

C l a i m a n t ' s i n j u r y on J u l y 2, 1987 w h i l e S t . Paul's i n s u r e d was on t h e 
r i s k i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f c l a i m a n t ' s u n d e r l y i n g c o n d i 
t i o n . x 

No .307 o r d e r i s s u e d p r i o r t o h e a r i n g because S t . Paul d e n i e d c o m p e n s a b i l 
i t y . C l a i m a n t ' s e n t i t l e m e n t t o compensation was a t r i s k a t h e a r i n g and on Board 
r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y and R e s p o n s i b i l i t y 

We a f f i r m and adopt t h e Referee's c o n c l u s i o n and o p i n i o n t h a t t h e event o f 
J u l y 2, 1987, q u a l i f i e s as a d i s c r e t e i n j u r i o u s e v e n t . We f u r t h e r a f f i r m and 
adopt t h e Referee's c o n c l u s i o n and o p i n i o n t h a t t h e i n j u r y w i t h S t . Paul's i n 
s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f c l a i m a n t ' s u n d e r l y i n g c o n d i 
t i o n . T h e r e f o r e , S t . Paul i s t h e r e s p o n s i b l e i n s u r e r f o r c l a i m a n t ' s compensable 
back i n j u r y . 

A t t o r n e y Fees 

C l a i m a n t argues t h a t t h e Referee's f e e award was made w i t h o u t s u f f i c i e n t 
f a c t u a l f i n d i n g s t o j u s t i f y t h e amount awarded. She f u r t h e r c ontends t h a t t h e 
award was i n a d e q u a t e t o compensate her a t t o r n e y r e a s o n a b l y f o r h i s l e g a l 
s e r v i c e s . 

S p e c i f i c a l l y , c l a i m a n t a s s e r t s t h a t a Referee o r t h e Board must, p u r s u a n t 
t o A r m s t r o n g v. A u s t e n - H i l l Co., 90 Or App 200 ( 1 9 8 8 ) , p r o v i d e a d e t a i l e d e x p l a 
n a t i o n as t o how i t d e c i d e d on t h e e i g h t c r i t e r i a d e l i n e a t e d i n OAR 438-15-
0 1 0 ( 6 ) . I n Weyerhaeuser Co. v. F i l l m o r e , 98 Or App 567 ( 1 9 8 9 ) , t h e c o u r t h e l d 
t h a t A r m s t r o n g does n o t a p p l y t o t h e awarding o f a t t o r n e y f e e s . The c o u r t i n d i 
c a t e d t h a t t h e r e v i e w i n g forum " i s n o t r e q u i r e d t o make a f i n d i n g as t o each o f 
t h e f a c t o r s d e s c r i b e d i n OAR 438-15-010(6); t h e r e g u l a t i o n r e q u i r e s o n l y t h a t 
t h e l i s t e d f a c t o r s be c o n s i d e r e d . " I d . a t 571. F u r t h e r m o r e , t h e Re f e r e e o r t h e 
Board need o n l y p r o v i d e an e x p l a n a t i o n i n enough d e t a i l t o i n f o r m t h e c o u r t t h a t 
a l l t h e f a c t o r s c o n t a i n e d i n OAR 438-15-010(4) have been c o n s i d e r e d and t h a t 
t h e r e i s a r e a s o n a b l e b a s i s f o r t h e award. Diamond F r u i t Growers v. Da v i e s , 103 
Or App 280 (1990) . 

A d d r e s s i n g t h e m e r i t s o f c l a i m a n t ' s c o n t e n t i o n , we agree t h a t c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o an i n c r e a s e d f e e . C l a i m a n t ' s c o u n s e l p r o v i d e d d e t a i l e d 
d o c u m e n t a t i o n o f h i s and h i s a s s i s t a n t ' s s e r v i c e s . On r e v i e w , we f i n d , as d i d 
t h e R e f e r e e , t h a t " [ c ] l a i m a n t ' s a t t o r n e y m e a n i n g f u l l y p a r t i c i p a t e d a t h e a r i n g , 
engaged i n a f t e r - h e a r i n g g a t h e r i n g o f e v i d e n c e , and succeeded i n p r o v i n g t h a t 
t h e c l a i m was, i n f a c t , compensable." Under t h e c i r c u m s t a n c e s o f t h i s case, and 
a f t e r c o n s i d e r i n g t h e f a c t o r s s p e c i f i e d i n OAR 438-15-010(4), we f i n d t h a t S t . 
Paul s h o u l d pay c l a i m a n t ' s a t t o r n e y a re a s o n a b l e f e e o f $3,500 f o r h i s s e r v i c e s 
a t h e a r i n g . 

We f u r t h e r f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e d e n i a l i s s u e i s $1,500. We award t h i s amount a f t e r con
s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
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case. We have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h i s case (as r e p r e 
s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e above average c o m p l e x i t y o f t h e 
d e n i a l i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . C l a i m a n t i s n o t e n t i t l e d 
t o an a t t o r n e y f e e f o r s e r v i c e s c o n c e r n i n g t h e award o f a t t o r n e y f e e s a t 
h e a r i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 8, 1988 i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . I n l i e u o f t h e Referee's award o f an assessed f e e o f $2,300, S t . 
Paul F i r e & M a r i n e I n s u r a n c e Company ( S t . Paul) s h a l l pay c l a i m a n t ' s c o u n s e l 
$3,500 f o r s e r v i c e s a t h e a r i n g . For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e 
d e n i a l i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a $1,500 assessed f e e , p a y a b l e by 
S t . P a u l . The rema i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

October 3 1 , 1990 C i t e as 42 Van N a t t a 2520 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
FRANKLYN D. WEAVER, Claimant 

WCB Case No. 88-14917 
ORDER ON REVIEW 

A l l e r & M o r r i s o n , Claimant A t t o r n e y s 
Gleaves, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H i g a s h i ' s o r d e r w h i c h : ( 1 ) foun d 
t h a t t h e i n s u r e r had n o t i s s u e d an improper "back-up" d e n i a l o f h i s p r e e x i s t i n g 
d e g e n e r a t i v e c e r v i c a l c o n d i t i o n ; and (2) u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f 
t h a t c o n d i t i o n . On r e v i e w , t h e i s s u e i s improper d e n i a l and c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t s u f f e r e d a compensable i n j u r y on December 28, 1984. He was 
t r e a t e d f o r s t r a i n o f t h e c e r v i c a l and lumbar s p i n e . C l a i m a n t s u b m i t t e d a c l a i m 
f o r a "back" s t r a i n , w h i c h s t a t e d t h a t he had i n j u r e d h i s back when a p r y b a r 
s l i p p e d . 

C l a i m a n t had s u f f e r e d neck i n j u r i e s p r i o r t o h i s 1984 compensable 
i n j u r y , and a l s o had a p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n o f t h e c e r v i c a l s p i n e . 

The i n s u r e r a c c e p t e d t h e c l a i m as d i s a b l i n g i n October 1985. I n 1988, 
t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s d e g e n e r a t i v e c e r v i c a l c o n d i 
t i o n . 

The compensable i n j u r y caused a symptomatic w o r s e n i n g o f c l a i m a n t ' s 
d e g e n e r a t i v e c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Improper D e n i a l 

C l a i m a n t argues t h a t t h e i n s u r e r ' s d e n i a l o f h i s d e g e n e r a t i v e c o n d i 
t i o n i s an im p r o p e r "back-up" d e n i a l . Bauman v. SAIF, 295 Or 788 ( 1 9 8 9 ) . We 
d i s a g r e e . 
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The 801 f o r m t h a t c l a i m a n t o r i g i n a l l y s u b m i t t e d s t a t e d t h a t he h u r t 
h i s back. S p e c i f i c a l l y , h i s c l a i m was f o r a "back s t r a i n . " There a r e m e d i c a l 
r e p o r t s i m m e d i a t e l y a f t e r c l a i m a n t ' s i n j u r y t h a t i n d i c a t e he h u r t h i s neck a t 
t h e same t i m e . The c l a i m was d e f e r r e d , and on t h e 801 form t h e n o n d i s a b l i n g 
i n j u r y box was checked. Sometime l a t e r , t h e i n s u r e r a c c e p t e d t h e " c l a i m " as 
d i s a b l i n g . Subsequent m e d i c a l r e p o r t s r e v e a l e d t h a t c l a i m a n t had a p r e e x i s t i n g 
d e g e n e r a t i v e c o n d i t i o n . A d d i t i o n a l l y , t h e r e c o r d s r e v e a l e d t h a t he had had 
p r e v i o u s i n j u r i e s t o h i s neck. 

The i n s u r e r ' s d e n i a l , a l t h o u g h i n a r t f u l l y worded, d e n i e d c l a i m a n t ' s 
c e r v i c a l c o n d i t i o n o n l y i n s o f a r as t h e December 28, 1984 i n c i d e n t d i d n o t cause 
o r a g g r a v a t e c l a i m a n t ' s p r e e x i s t i n g c e r v i c a l c o n d i t i o n . Under t h e s e c i r c u m 
s t a n c e s , we c o n c l u d e t h a t t h e i n s u r e r ' s d e n i a l does not deny a p r e v i o u s l y 
a c c e p t e d c e r v i c a l c o n d i t i o n and t h e r e f o r e i s v a l i d . See Johnson v. S p e c t r a 
P h y s i c s , 303 Or 49 ( 1 9 8 7 ) . We now t u r n t o t h e m e r i t s . 

C o m p e n s a b i l i t y 

Both p a r t i e s agree t h a t t h e i n s u r e r ' s d e n i a l encompassed t h e compens
a b i l i t y o f c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e c e r v i c a l c o n d i t i o n . The Referee 
c o n c l u d e d t h a t , i n o r d e r t o p r e v a i l on t h e c o m p e n s a b i l i t y o f a p r e e x i s t i n g 
d e g e n e r a t i v e c o n d i t i o n , c l a i m a n t must show t h a t t h e compensable i n j u r y was t h e 
m a j o r c o n t r i b u t i n g cause o f t h e onset o r w o r s e n i n g o f t h e c o n d i t i o n . We 
d i s a g r e e . 

I n o r d e r t o e s t a b l i s h a compensable i n j u r y , c l a i m a n t must p r o v e t h a t 
h i s work was a m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y . Summit v. 
Weyerhaeuser Co., 25 Or App 851 ( 1976). An i n j u r y w h i c h does n o t worsen a p r e 
e x i s t i n g c o n d i t i o n , b u t which p r e c i p i t a t e s symptoms c a u s i n g d i s a b i l i t y o r r e 
q u i r i n g m e d i c a l s e r v i c e s , i s compensable as t o such symptomatic w o r s e n i n g . 
C l a i m a n t need n o t p r o v e t h a t t h e compensable i n j u r y caused a p a t h o l o g i c a l wors
e n i n g o f h i s p r e e x i s t i n g d e g e n e r a t i v e c e r v i c a l c o n d i t i o n . See Jameson v. SAIF, 
63 Or App 553, 555 ( 1 9 8 3 ) . Rather, he need o n l y show t h a t t h e compensable i n 
j u r y caused c l a i m a n t ' s c o n d i t i o n t o become symptomatic, c a u s i n g d i s a b i l i t y o r 
r e q u i r i n g m e d i c a l s e r v i c e s . Grace v. SAIF, 76 Or App 511, 517 ( 1 9 8 5 ) . 

I n such a case, where t h e compensable i n j u r y makes a p r e e x i s t i n g 
u n d e r l y i n g d i s e a s e t e m p o r a r i l y symptomatic w i t h o u t c a u s i n g o r w o r s e n i n g t h e d i s 
ease, t h e c a r r i e r i s r e s p o n s i b l e f o r payment o f b e n e f i t s r e s u l t i n g f r o m t h e tem
p o r a r y symptomatic i n c r e a s e . However, t h e r e i s no l i a b i l i t y f o r t h e permanent 
u n d e r l y i n g c o n d i t i o n p e r se. Donald L. C a l l , 39 Van N a t t a 672 ( 1 9 8 7 ) . 

Here, t h o u g h , c l a i m a n t ' s compensable i n j u r y caused a symptomatic wors
e n i n g o f h i s p r e e x i s t i n g d e g e n e r a t i v e c e r v i c a l c o n d i t i o n , t h e r e s u l t s o f t h e i n 
j u r y have l o n g s i n c e s u b s i d e d , and t h e c u r r e n t cause o f c l a i m a n t ' s symptoms i s 
s o l e l y t h e p r e e x i s t i n g c o n d i t i o n . Both t h e O r t h o p a e d i c C o n s u l t a n t s and Dr. 
Spady agree t h a t c l a i m a n t ' s c u r r e n t symptoms a r e r e l a t e d t o t h e p r o g r e s s i o n o f 
h i s p r e e x i s t i n g c e r v i c a l c o n d i t i o n . See A l d r i c h v. SAIF, 71 Or App 168, 172 
( 1 9 8 4 ) . 

We a r e persuaded t h a t t h e symptomatic w o r s e n i n g o f c l a i m a n t ' s p r e 
e x i s t i n g c e r v i c a l c o n d i t i o n caused by t h e i n d u s t r i a l i n j u r y has r e s o l v e d and any 
c u r r e n t t r e a t m e n t i s d i r e c t e d t o w a r d t h e p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n 
a l o n e . A c c o r d i n g l y , we f i n d t h a t t h e i n s u r e r ' s d e n i a l was a p p r o p r i a t e . 

ORDER 

The Referee's o r d e r d a t e d August 2 1 , 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD L. ZIEMER, Claimant 

WCB Case No. 88-16364 
ORDER ON REVIEW 

Frank J. Susak, Claimant A t t o r n e y 
Tom Ewing ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r 
w h i c h u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f low back s u r g e r y . SAIF c r o s s -
r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l 
i n s o f a r as i t d e n i e d c u r r e n t m e d i c a l c a r e ; and (2) awarded c l a i m a n t ' s a t t o r n e y 
an assessed f e e o f $1,900. On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s and 
a t t o r n e y f e e s . We r e v e r s e i n p a r t , m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

There i s no e v i d e n c e o f u n p a i d m e d i c a l b i l l s e x i s t i n g at. t h e t i m e o f 
SAIF's d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

Back S u r g e r y 

The R e f e r e e found t h a t s p i n a l s u r g e r y f o r an L4-5 d i s c b u l g e was n o t 
r e a s o n a b l e and necessary because c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Nash, be
l i e v e d t h a t t h e s u r g e r y would, a t b e s t , r e l i e v e c l a i m a n t ' s p a i n and improve h i s 
q u a l i t y o f l i f e , b u t p r o b a b l y would n o t a l l o w c l a i m a n t t o r e t u r n t o p r o d u c t i v e 
employment. We agree w i t h Dr. Nash's c h a r a c t e r i z a t i o n o f t h e r e s u l t s o f 
s u r g e r y , b u t we f i n d t h a t i t i s rea s o n a b l e and necessary t r e a t m e n t . 

A t a l l t i m e s r e l e v a n t t o t h i s case, an i n j u r e d w orker was e n t i t l e d t o 
a l l r e a s o n a b l e and necessary c u r a t i v e o r p a l l i a t i v e m e d i c a l c a r e r e q u i r e d f o r a 
compensable i n j u r y . See former ORS 656.245(1); West v. SAIF, 74 Or App 317, 320 
( 1 9 8 5 ) ; W e t z e l v. Goodwin Bros., 50 Or App 101 (1 9 8 1 ) ; McGarry v. SAIF, 24 Or 
App 883, 888 ( 1 9 7 6 ) . C l a i m a n t has t h e burden o f p r o v i n g t h a t t h e t r e a t m e n t i s 
r e a s o n a b l e and nec e s s a r y . McGarry v. SAIF, supra 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Nash, had no doubt t h a t c l a i m a n t ' s 
1982 compensable i n j u r y was t h e cause o f h i s c o n t i n u i n g c h r o n i c c o m p l a i n t s . Dr. 
Nash r e f e r r e d c l a i m a n t t o Dr. Thomas who s t a t e d t h a t w i t h c l a i m a n t ' s l o n g h i s 
t o r y o f back p a i n and m i l d changes on MRI, he was a c a n d i d a t e f o r an L4-5 
laminectomy. Dr. Nash agreed w i t h Dr. Thomas and r e q u e s t e d s u r g e r y r e a s o n i n g 
t h a t c l a i m a n t does have o n g o i n g , i n t o l e r a b l e p a i n and t h a t a l l o t h e r avenues o f 
t r e a t m e n t had been exhausted. 

We f i n d t h e r e a s o n i n g o f Dr. Thomas and Dr. Nash t o be p e r s u a s i v e and 
co n c l u d e t h a t s u r g e r y f o r c l a i m a n t ' s low back, n e c e s s i t a t e d by c l a i m a n t ' s com
p e n s a b l e i n j u r y o f September 1982, i s a t t h e lea s e p a l l i a t i v e and i s r e a s o n a b l e 
and n e c e s s a r y . 
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The R eferee found t h a t , as l o n g as c l a i m a n t ' s compensable i n j u r y r e 
mained a m a t e r i a l f a c t o r i n h i s need f o r m e d i c a l t r e a t m e n t , t h a t t r e a t m e n t c o u l d 
n o t be d e n i e d by SAIF. SAIF argues t h a t t h e i s s u e o f d e n i a l o f c u r r e n t m e d i c a l 
s e r v i c e s was n o t b e f o r e t h e Referee. We agree. The i s s u e s as framed a t h e a r i n g 
d i d n o t i n c l u d e c u r r e n t m e d i c a l t r e a t m e n t . ( T r . 2 - 3 ) . However, we n e v e r t h e l e s s 
a ddress t h e i s s u e o f t h e d e n i a l o f c u r r e n t m e d i c a l c a r e on r e v i e w . I n t h i s r e 
g a r d , t h e Board has, on de novo r e v i e w , s e t a s i d e d e n i a l s as p r o s p e c t i v e i f t h e y 
deny f u t u r e m e d i c a l s e r v i c e s , even though t h e i s s u e was n o t s p e c i f i c a l l y r a i s e d 
on Board r e v i e w . See Wayne P. Burke, 42 Van N a t t a 1358 ( 1 9 9 0 ) . Because we f i n d 
t h a t t h e r e were no u n p a i d m e d i c a l b i l l s a t t h e t i m e o f t h e d e n i a l , we c o n c l u d e 
t h a t SAIF i m p r o p e r l y i s s u e d a p r o s p e c t i v e d e n i a l when i t d e n i e d " c u r r e n t m e d i c a l 
c a r e . " E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or App 353, 357 ( 1 9 8 9 ) . 

A t t o r n e y Fee For P r e v a i l i n g A g a i n s t D e n i a l Of M e d i c a l S e r v i c e s 

The Referee awarded c l a i m a n t ' s a t t o r n e y an assessed a t t o r n e y f e e o f 
$1,900 f o r p r e v a i l i n g a g a i n s t t h e d e n i a l o f " c u r r e n t m e d i c a l s e r v i c e s . " As 
n o t e d above, t h e i s s u e o f p r o s p e c t i v e d e n i a l was n o t r a i s e d by a p a r t y , b u t t h e 
R e f e r e e p r o p e r l y s e t a s i d e t h e p r o s p e c t i v e p o r t i o n o f t h e d e n i a l . SAIF argues 
t h a t $1,900 i s an e x c e s s i v e assessed f e e , p a r t i c u l a r l y when c l a i m a n t d i d n o t 
r a i s e o r address t h e i s s u e and no compensation was o b t a i n e d . We agree and f i n d 
t h a t $100 i s a r e a s o n a b l e assessed f e e f o r p r e v a i l i n g a g a i n s t t h e p r o s p e c t i v e 
d e n i a l . 

We t u r n t o c l a i m a n t ' s a t t o r n e y f e e f o r s e r v i c e s c o n c e r n i n g t h e s u r g e r y 
d e n i a l . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y 
i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s 
s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e s u r g e r y i s s u e i s $2,000, t o be 
p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e case and t h e v a l u e o f t h e i n t e r e s t t o c l a i m a n t . 

ORDER 

The Referee's o r d e r d a t e d May 17, 1989, as r e c o n s i d e r e d May 26, 1989, 
i s r e v e r s e d i n p a r t , m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n which 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f low back s u r g e r y i s r e v e r s e d . SAIF's 
August 30, 1988 d e n i a l i s s e t a s i d e i n t o t o . That p o r t i o n w h i c h awarded c l a i m 
a n t ' s a t t o r n e y an assessed a t t o r n e y f e e o f $1,900 i s m o d i f i e d . I n l i e u o f t h e 
R e f e r e e ' s award, c l a i m a n t i s awarded a r e a s o n a b l e assessed f e e o f $100 f o r p r e 
v a i l i n g a g a i n s t a p r o s p e c t i v e d e n i a l . The remainder o f t h e o r d e r i s a f f i r m e d . 
For s e r v i c e s a t h e a r i n g and on Board r e v i e w , r e g a r d i n g t h e d e n i a l o f s u r g e r y , 
c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f $2,000. 
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I n t h e M a t t e r o f t h e Compensation o f 
THELMA M. BURCH, Claimant 

WCB Case Nos. 88-22358 & 88-21535 
ORDER ON REVIEW 

Whitehead & Kloste r m a n , Claimant A t t o r n e y s 
VavRosky, e t a l . , Defense A t t o r n e y s 

D a v i d J. L i l l i g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r w h i c h : (1) u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f her a g g r a v a t i o n c l a i m f o r h er low back c o n d i 
t i o n ; ( 2 ) u p h e l d U n i t e d P a c i f i c I n s u r a n c e Company's d e n i a l o f c l a i m a n t ' s "new 
i n j u r y " and o c c u p a t i o n a l d i s e a s e c l a i m s f o r t h e same c o n d i t i o n ; and (3) d i s 
m issed her r e q u e s t f o r a h e a r i n g from U n i t e d P a c i f i c ' s d e n i a l because h e r c l a i m 
was b a r r e d by r e s j u d i c a t a . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n , c o m p e n s a b i l 
i t y and r e s j u d i c a t a . We r e i n s t a t e c l a i m a n t ' s r e q u e s t f o r a h e a r i n g f r o m U n i t e d 
P a c i f i c ' s d e n i a l and, on t h e m e r i t s , a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t compensably i n j u r e d her low back i n J u l y 1984, w h i l e w o r k i n g 
f o r SAIF's i n s u r e d . Her c l a i m was c l o s e d by D e t e r m i n a t i o n Order on J u l y 14, 
1986 a w a r d i n g her 25 p e r c e n t (80 degrees) unscheduled permanent d i s a b i l i t y . A 
subsequent S t i p u l a t i o n and Order on December 2 1 , 1986 awarded her an a d d i t i o n a l 
10 p e r c e n t (32 degrees) f o r a t o t a l award o f 35 p e r c e n t (112 d e grees) unsched
u l e d permanent d i s a b i l i t y . 

C l a i m a n t worked from December 8, 1987 u n t i l F e b r u a r y 3, 1988 f o r 
U n i t e d P a c i f i c ' s i n s u r e d . 

C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m which SAIF d e n i e d March 15, 1988. 
Cl a i m a n t a p p e a l e d t h a t d e n i a l and a h e a r i n g was h e l d on J u l y 12, 1988. On J u l y 
20, 1988, c l a i m a n t was a d m i t t e d t o t h e h o s p i t a l f o r an " a g g r e s s i v e c o n s e r v a t i v e 
back r e s t program." (Ex. 5 9 ) . SAIF's a g g r a v a t i o n d e n i a l ' w a s u p h e l d by O p i n i o n 
and Order on J u l y 27, 1988, which c l a i m a n t appealed by r e q u e s t f o r r e v i e w t o t h e 
Board. (Ex. 6 1 ) . 

On October 2 1 , 1988, SAIF d e n i e d c l a i m a n t ' s second a g g r a v a t i o n c l a i m . 
(Ex. 6 5 ) . U n i t e d P a c i f i c d e n i e d c l a i m a n t ' s "new i n j u r y " and o c c u p a t i o n a l d i s 
ease c l a i m on December 5, 1988. (Ex. 6 7 ) . 

The Board i s s u e d i t s Order on Review on Fe b r u a r y 14, 1990, a f f i r m i n g 
and a d o p t i n g t h e J u l y 27, 1988 O p i n i o n and Order. C l a i m a n t d i d n o t a p p e a l t h e 
Fe b r u a r y 14, 1990 Order on Review. 

The R e f e r e e h e l d t h a t c l a i m a n t and her husband were n o t c r e d i b l e . 

CONCLUSIONS OF LAW AND OPINION 

SAIF's A g g r a v a t i o n D e n i a l 

To e s t a b l i s h a compensable a g g r a v a t i o n under ORS 6 5 6 . 2 7 3 ( 1 ) , c l a i m a n t 
must p r o v e : (1) h er c o n d i t i o n has worsened, e i t h e r i n t h e f o r m o f i n c r e a s e d 
symptoms o r a worsened u n d e r l y i n g c o n d i t i o n , r e n d e r i n g her more d i s a b l e d , e i t h e r 
t e m p o r a r i l y o r p e r m a n e n t l y , s i n c e t h e l a s t award o r arrangement o f co m p e n s a t i o n ; 
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and (2) a c a u s a l c o n n e c t i o n between t h e worsened c o n d i t i o n and t h e compensable 
i n j u r y . See Smith v. SAIF, 302 Or 396, 399 ( 1 9 8 6 ) ; G r a b l e v. Weyerhaeuser 
Company, 291 Or 387, 400-01 ( 1 9 8 1 ) ; Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) . 
Because an unscheduled body p a r t i s i n v o l v e d , "more d i s a b l e d " means i n c r e a s e d 
l o s s o f e a r n i n g c a p a c i t y . See Smith v. SAIF, supra. 

The l a s t award o r arrangement o f compensation was made on December 2 1 , 
1986 when t h e S t i p u l a t i o n and Order awarded c l a i m a n t an a d d i t i o n a l 10 p e r c e n t 
f o r a t o t a l award o f 35 p e r c e n t unscheduled permanent d i s a b i l i t y . However,, as a 
r e s u l t o f subsequent developments, t h i s i s n o t t h e d a t e t o w h i c h we l o o k t o 
d e t e r m i n e whether c l a i m a n t has proven a worsened c o n d i t i o n . R a t h e r , c l a i m a n t 
must e s t a b l i s h her c o n d i t i o n has worsened s i n c e t h e J u l y 12, 1988 h e a r i n g a t 
w h i c h t i m e c l a i m a n t ' s c o n d i t i o n p r i o r t o J u l y 12, 1988 was l i t i g a t e d t o f i n a l 
judgment and has been c o n c l u s i v e l y d e t e r m i n e d n o t t o have a g g r a v a t e d . Thus, 
" c l a i m p r e c l u s i o n " b a r s r e l i t i g a t i o n o f t h e c l a i m f o r a g g r a v a t i o n a g a i n s t SAIF, 
t o t h e e x t e n t t h a t a g g r a v a t i o n i s a s s e r t e d up t o J u l y 12, 1988. 

We agree w i t h t h e Referee t h a t t h e r e i s no p e r s u a s i v e e v i d e n c e t o sup
p o r t a f i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n worsened f o l l o w i n g t h e J u l y 12, 1988 
h e a r i n g . We adopt t h e Referee's r e a s o n i n g i n t h i s r e g a r d , and we f u r t h e r n o t e 
t h a t a m e d i c a l o p i n i o n based upon a n o n c r e d i b l e h i s t o r y i s n o t p e r s u a s i v e . 
M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473 ( 1 9 7 7 ) . A c c o r d i n g l y , c l a i m a n t 
has n o t e s t a b l i s h e d t h a t her low back c o n d i t i o n worsened a f t e r her l a s t a r r a n g e 
ment o f compensation, and SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s 
u p h e l d . 

Res J u d i c a t a 

The R eferee concluded t h a t t h e d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s 
c l a i m a n t f r o m a s s e r t i n g a "new i n j u r y " o r o c c u p a t i o n a l d i s e a s e c l a i m a g a i n s t 
U n i t e d P a c i f i c and i t s i n s u r e d . S i m i l a r l y , U n i t e d P a c i f i c c o n t e n d s t h a t c l a i m 
a n t i s p r e c l u d e d f r o m a s s e r t i n g a "new i n j u r y " o r o c c u p a t i o n a l d i s e a s e c l a i m on 
t h e grounds t h a t a p r i o r O p i n i o n and Order o f J u l y 27, 1988, stemming from a 
h e a r i n g t o w h i c h U n i t e d P a c i f i c and i t s i n s u r e d were n o t p a r t i e s , f o u n d t h a t 
c l a i m a n t ' s c o n d i t i o n had n o t worsened and c l a i m a n t ' s employment w i t h U n i t e d 
P a c i f i c ' s i n s u r e d c o u l d n o t have i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f her 
u n d e r l y i n g c o n d i t i o n . We d i s a g r e e . 

The t e r m " r e s j u d i c a t a " has been u t i l i z e d t o r e f e r t o t h e p r e c l u s i v e 
e f f e c t on a c l a i m ( " c l a i m p r e c l u s i o n " ) and on an i s s u e ( " i s s u e p r e c l u s i o n " ) . 
N o r t h Clackamas School D i s t . v. White, 305 Or 48, 50, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . 
C l a i m p r e c l u s i o n b a r s c l a i m s "which were o r c o u l d have been l i t i g a t e d i n t h e 
p r i o r p r o c e e d i n g . " See C o n s o l i d a t e d F r e i q h t w a y s v. P o e l w i j k , 81 Or'App 311, 315 
( 1 9 8 6 ) . I s s u e p r e c l u s i o n b a r s " r e l i t i g a t i o n o f i s s u e s a c t u a l l y l i t i g a t e d and 
d e t e r m i n e d , i f t h e i r d e t e r m i n a t i o n was e s s e n t i a l t o t h e p r i o r o r d e r . " I d . ; see 
Drews v. EBI Companies, 310 Or 134 ( 1 9 9 0 ) ; S t a t e Farm F i r e & C a s u a l t y v. Reuter, 
299 Or 155, 158 ( 1 9 8 5 ) . 

U n i t e d P a c i f i c and i t s i n s u r e d were n o t p a r t i e s t o a p r i o r h e a r i n g where 
c l a i m a n t a s s e r t e d a "new i n j u r y " o r o c c u p a t i o n a l d i s e a s e c l a i m . T h e r e f o r e , t h e 
i s s u e o f whether c l a i m a n t s u s t a i n e d a compensable c o n d i t i o n w h i l e w o r k i n g f o r 
U n i t e d P a c i f i c ' s i n s u r e d was never a c t u a l l y l i t i g a t e d . I s s u e p r e c l u s i o n cannot, 
t h e r e f o r e , a p p l y . 

A t t h e J u l y 12, 1988 h e a r i n g where c l a i m a n t a s s e r t e d an a g g r a v a t i o n 
c l a i m a g a i n s t SAIF, t h e evidence d i s c l o s e d t h a t c l a i m a n t had worked f o r a p e r i o d 
o f t i m e w i t h U n i t e d P a c i f i c ' s i n s u r e d subsequent t o her employment w i t h SAIF's 
i n s u r e d and c l a i m a n t had n o t f i l e d a c l a i m a g a i n s t U n i t e d P a c i f i c ' s i n s u r e d . 
T h e r e f o r e , what we have i n t h e p r e s e n t case i s a " c l a i m p r e c l u s i o n " i s s u e . For 
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t h e r e s j u d i c a t a / c l a i m p r e c l u s i o n argument t o be s u c c e s s f u l , i t must be e s t a b 
l i s h e d t h a t t h e c l a i m f o r "new i n j u r y " and/or o c c u p a t i o n a l d i s e a s e was r a i s e d and 
f i n a l l y a d j u d i c a t e d i n t h e p r i o r h e a r i n g i n v o l v i n g t h e same p a r t i e s ; o r t h a t i f 
t h e c l a i m was n o t a c t u a l l y r a i s e d i n t h e p r i o r h e a r i n g , t h a t i t c o u l d have been 
r a i s e d under t h e same s e t o f o p e r a t i v e f a c t s . Restatement, Second, Judgments, 
2 4 ( 2 ) ; see a l s o C a r r v. A l l i e d P l a t i n g Co., 81 Or App 306, 310 ( 1 9 8 6 ) ; T a y l o r v. 
Baker, 279 Or 139 ( 1 9 7 7 ) ; Dean v. E x o t i c Veneers, I n c . , 271 Or 188, 192-93 
( 1 9 7 5 ) ; Bryan Thompson, 42 Van N a t t a 1532 ( 1 9 9 0 ) . 

Here, U n i t e d P a c i f i c was not a p a r t y a t t h e J u l y 12, 1988 h e a r i n g and 
t h e o p e r a t i v e f a c t s necessary here f o r a d e t e r m i n a t i o n a g a i n s t U n i t e d P a c i f i c a r e 
no t t h e same f a c t s as were necessary i n t h e J u l y 12, 1988 h e a r i n g a g a i n s t SAIF's 
i n s u r e d . A c c o r d i n g l y , c l a i m a n t was not p r e c l u d e d f r o m a s s e r t i n g a "new i n j u r y " 
o r o c c u p a t i o n a l d i s e a s e c l a i m a t t h e February 23-, 1989 h e a r i n g . 

However, we f i n d on t h e m e r i t s t h a t t h e r e i s no e v i d e n c e t o s u p p o r t a 
f i n d i n g t h a t c l a i m a n t ' s employment w i t h U n i t e d P a c i f i c ' s i n s u r e d i s c a u s a l l y r e 
l a t e d t o her c u r r e n t back c o n d i t i o n . We adopt t h e Referee's d i s c u s s i o n o f t h i s 
i s s u e . ' 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 16, 1989 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g a g a i n s t 
U n i t e d P a c i f i c on t h e b a s i s t h a t her c l a i m i s b a r r e d by r e s - j u d i c a t a i s r e v e r s e d . 
C l a i m a n t ' s r e q u e s t f o r h e a r i n g i s r e i n s t a t e d . The remainder o f t h e R e f e r e e ' s 
o r d e r i s a f f i r m e d . 

November 2, 1990 ; C i t e as 42 Van N a t t a 2526 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JIMMIE L. WILSON, Claimant 

WCB Case No. 89-05579 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Gruber's o r d e r 
w h i c h a f f i r m e d a D e t e r m i n a t i o n Order award o f 14 p e r c e n t (44.8 d e g r e e s ) unsched
u l e d permanent d i s a b i l i t y f o r an i n g u i n a l h e r n i a . On r e v i e w , t h e i s s u e i s ex
t e n t o f un s c h e d u l e d permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e e x c e p t i o n 
o f t h e f i r s t and s i x t h paragraphs on page 3 o f t h e Order, and w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t has a nerve entrapment syndrome i n t h e l u m b o s a c r a l p l e x u s 
r e g i o n . (Exs. 12, 14, 15, 18, 20, 22, 23, 29, 33, 37, 42, 44, 5 1 ) . 

C l a i m a n t has a l o s s o f s t r e n g t h due t o i n j u r y t o h i s l u m b o s a c r a l 
p l e x u s . (Exs. 17, 29, 4 1 , 46; Tr . 14-21). 
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C l a i m a n t has f o r m a l o r o n - t h e - j o b t r a i n i n g as a w e l d e r s u f f i c i e n t t o 
p e r f o r m beyond t h e e n t r y l e v e l . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " C o n c l u s i o n and Reasoning" e x c e p t as 
m o d i f i e d below. 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , t h e Ref
e r e e a p p l i e d t h e s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by t h e 
D i r e c t o r , p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See fo r m e r ORS 6 5 6 . 2 8 3 ( 7 ) . S p e c i f i 
c a l l y , t h e Re f e r e e a p p l i e d t h e v e r s i o n o f OAR 436-35-001 e t seq, i n e f f e c t a t 
t h e t i m e o f t h e January 25, 1989 D e t e r m i n a t i o n Order. Former OAR 436-35-270 
t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f unscheduled permanent p a r t i a l d i s a b i l 
i t i e s . These a r e t h e r u l e s which we a p p l y as w e l l . 

The d e t e r m i n a t i o n o f unscheduled permanent p a r t i a l d i s a b i l i t y under 
t h e " s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y , and i m p a i r m e n t . 
Once e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s mul
t i p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two 
f i g u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r i m p a i r m e n t t o y i e l d t h e p e r 
c e n t a g e o f unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

The h e a r i n g and Board r e v i e w o f t h e i s s u e o f permanent p a r t i a l d i s 
a b i l i t y c o n t i n u e s t o be de novo on t h e h e a r i n g r e c o r d . The u n d e r l y i n g f a c t s t o 
w h i c h t h e " s t a n d a r d s " a r e a p p l i e d need o n l y be e s t a b l i s h e d by a preponderance o f 
t h e e v i d e n c e . However, e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, 
c o n s t i t u t e s c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f permanent p a r t i a l 
d i s a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i 
c a t e d by t h e " s t a n d a r d s . " Former ORS 656.283(7) and 6 5 6 . 2 9 5 ( 5 ) . We m o d i f y some 
o f t h e R e f e r e e ' s f i n d i n g s and proceed w i t h a de novo r e v i e w o f c l a i m a n t ' s un
sc h e d u l e d permanent d i s a b i l i t y . 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 35 y e a r s i s 0. Former 
OAR 436-35- 2 9 0 ( 3 ) . 

Formal e d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 11 y e a r s o f f o r m a l e d u c a t i o n i s 
+ 1 . Former 436-35-300(3). 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l demonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f h e a r i n g i s used t o de t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n ye a r s p r i o r t o t h e d a t e o f i n j u r y 
was 7 as a w e l d e r . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s + 1 . Former 
OAR 436-35 - 3 0 0 ( 4 ) . 
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T r a i n i n g 

Former OAR 436-35-300(5) s t a t e s : 

" T r a i n i n g : (a) For workers who do n o t have competence i n 
some s p e c i f i c v o c a t i o n a l p u r s u i t , a v a l u e o f p l u s one 
s h a l l be a l l o w e d . 

(b) For w o r k e r s who do have competence i n some s p e c i f i c 
v o c a t i o n a l p u r s u i t , no v a l u e s h a l l be a l l o w e d . " 

The " s t a n d a r d s " do n o t d e f i n e t h e t e r m " s p e c i f i c v o c a t i o n a l p u r s u i t . " 
Because we c o n c l u d e t h a t f o r m e r OAR 436-35-300(5) was i n t e n d e d t o d i f f e r e n t i a t e 
between t h o s e who have and t h o s e who have n o t a c q u i r e d f o r m a l o r o n - t h e - j o b 
t r a i n i n g s u f f i c i e n t t o p e r f o r m something o t h e r t h a n e n t r y - l e v e l employment, we 
i n t e r p r e t " s p e c i f i c v o c a t i o n a l p u r s u i t " t o mean employment o t h e r t h a n an e n t r y -
l e v e l p o s i t i o n . See L a r r y L. McDouqal. 42 Van N a t t a 1544 ( 1 9 9 0 ) . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t has no t r a i n i n g i n a p a r t i c u l a r 
v o c a t i o n a l p u r s u i t w h i c h i s w i t h i n h i s p h y s i c a l c a p a b i l i t i e s and he t h e r e f o r e 
a s s i g n e d a t r a i n i n g v a l u e o f + 1 . We d i s a g r e e w i t h t h e Refer e e ' s " p h y s i c a l capa
b i l i t i e s " q u a l i f i c a t i o n o f f o r m e r OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( a ) . The a d m i n i s t r a t i v e r u l e 
c o n t a i n s no such q u a l i f i c a t i o n . Here, c l a i m a n t had t r a i n i n g as a w e l d e r s u f f i 
c i e n t t o p e r f o r m something o t h e r t h a n an e n t r y - l e v e l j o b and a c c o r d i n g l y he has 
competence i n some s p e c i f i c v o c a t i o n a l p u r s u i t . C l a i m a n t ' s t r a i n i n g r a t i n g i s 
t h e r e f o r e O. Former OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( b ) . 

A d a p t a b i l i t y 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s u n a b l e t o r e t u r n t o h i s o r 
her u s u a l and customary work [See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] b u t who has r e 
t u r n e d t o m o d i f i e d work i s d e t e r m i n e d from a m a t r i x o f v a l u e s a t f o r m e r OAR 436-
3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s 
u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d 
work. T h i s i s t r u e even though c l a i m a n t may have t h e p h y s i c a l c a p a c i t y t o do 
h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. P h y s i c a l c a p a c i t i e s 
a r e n o t d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e d e f i n i t i o n s con
t a i n e d i n f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i 
c a l c a p a c i t y t o do heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a seden
t a r y / l i g h t - p h y s i c a l c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 
+3. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

Impairment 

Anatomic Loss 

The R e f e r e e c o n c l u d e d t h a t , p u r s u a n t t o f o r m e r OAR 4 3 6 - 3 5 - 4 3 0 ( 7 ) , 
c l a i m a n t i s n o t e n t i t l e d t o an award o f 5 p e r c e n t unscheduled permanent d i s a b i l 
i t y f o r t o t a l r e m o v a l o f h i s l e f t t e s t i c l e . He reasoned t h a t t h e l o s s o f a 
gonad i s r a t e d o n l y i f i t r e s u l t s i n an absence o r a b n o r m a l l y h i g h l e v e l o f h o r 
mones. S i n c e t h e r e was no ev i d e n c e o f hormonal changes, c l a i m a n t was n o t e n t i 
t l e d t o a r a t i n g . We agree w i t h t h e Referee's i n t e r p r e t a t i o n o f t h i s r u l e . 

The s t a n d a r d s r e q u i r e t h a t t h e anatomic l o s s o r a l t e r n a t i o n o f a gonad 
" r e s u l t [ ] i n an absence, o r a b n o r m a l l y h i g h l e v e l , o f gonadal hormones...." F o r 
mer OAR 436 - 3 5 - 4 3 0 ( 7 ) . Here, c l a i m a n t made no showing as t o h i s l e v e l o f 
gon a d a l hormones. He argues t h a t t h e Referee r e a d t h e s t a n d a r d i n c o r r e c t l y and 
t h a t o b v i o u s l y t h e removal o f a t e s t i c l e r e s u l t s i n zero hormonal p r o d u c t i o n 
f r o m t h a t t e s t i c l e . I t i s c l a i m a n t ' s c o n t e n t i o n t h a t o n l y when t h e r e i s an 
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a l t e r a t i o n o f t h e gonad, w i t h o u t anatomic l o s s , t h a t hormonal l e v e l s would have 
t o be measured. 

C l a i m a n t ' s i n t e r p r e t a t i o n o f t h e r u l e i s i n c o n s i s t e n t w i t h t h e purpose 
o f t h e u n s cheduled d i s a b i l i t y c a t e g o r y which i s t o r a t e c l a i m a n t ' s l o s t e a r n i n g 
c a p a c i t y . Former ORS 656.214(5). The l o s s o r a l t e r a t i o n o f a gonad i s l i s t e d 
i n t h e u n s c h e d u l e d d i s a b i l i t i e s and as such would have t o e f f e c t e a r n i n g capac
i t y i n some manner. Former OAR 436-35-320(1). The mere removal o f t h e gonad, 
w i t h o u t a c o r r e s p o n d i n g impact on c l a i m a n t ' s e a r n i n g c a p a c i t y , as measured by 
t h e absence o r 'abnormally h i g h l e v e l s o f hormones, i s n o t r a t a b l e . C l a i m a n t 
p r o d u c e d no e v i d e n c e o f t h e impairment l e v e l , i f any, r e s u l t i n g f r o m t h e removal 
o f h i s l e f t t e s t i c l e and a c c o r d i n g l y , t h e Referee was c o r r e c t n o t t o g i v e a 
r a t i n g . 

Next, c l a i m a n t r e q u e s t s t h a t t h e Board a v o i d t h e f a c t t h a t he d i d n o t 
have hormonal t e s t i n g by a p p l y i n g former ORS 656.295(5) and go o u t s i d e t h e s t a n 
d a r d s t o f i n d c l e a r and c o n v i n c i n g evidence t h a t t h e removal o f h i s l e f t 
t e s t i c l e i s a permanent d i s a b i l i t y g r e a t e r t h a n t h a t i n d i c a t e d by t h e s t a n d a r d s . 
I n t h e absence o f a showing o f impairment r e s u l t i n g i n l o s t e a r n i n g c a p a c i t y , 
t h i s i s n o t t h e p r o p e r a p p l i c a t i o n o f t h e s t a t u t e . On t h e d a t e o f h e a r i n g , ORS 
656.214(5) p r o v i d e d t h a t unscheduled permanent p a r t i a l d i s a b i l i t y " s h a l l be t h e 
permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . " C l a i m a n t has 
p r o v i d e d no o t h e r e v i d e n c e ( e . g . , s i g n s o r symptoms o f i m p a i r m e n t ) f r o m which 
t h e Board can c o n c l u d e t h a t c l a i m a n t has l o s t e a r n i n g c a p a c i t y as a r e s u l t o f 
t h e r e m o v a l o f h i s t e s t i c l e . F u r t h e r m o r e , we r e v i e w t h e r e c o r d as a whole when 
d e t e r m i n i n g whether t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e o f g r e a t e r o r l e s s e r 
permanent d i s a b i l i t y t h a n i n d i c a t e d by a p p l i c a t i o n o f t h e s t a n d a r d s . L e l a n d M. 
P o l l o c k , 42 Van N a t t a 925 ( 1 9 9 0 ) . No s i n g l e f a c t o r o r p i e c e o f e v i d e n c e r e l e 
v a n t t o e a r n i n g c a p a c i t y i s c o n t r o l l i n g . 

Range o f M o t i o n and Pain 

A t t h e h e a r i n g and on r e v i e w c l a i m a n t argues t h a t , p u r s u a n t t o f o r m e r 
OAR 4 3 6 - 3 5 - 3 6 0 ( 6 ) ( 7 ) , he i s e n t i t l e d t o 5 p e r c e n t unscheduled permanent d i s a b i l 
i t y f o r decreased f l e x i o n and e x t e n s i o n o f t h e lumbar s p i n e . I n a d d i t i o n , under 
f o r m e r OAR 436-35-320(1), he argues t h a t h i s p a i n s h o u l d be c o n s i d e r e d t o t h e 
e x t e n t i t r e s u l t s i n measurable impairment. The Referee r e j e c t e d t h e s e a r g u 
ments and we concur w i t h t h e Referee f o r t h e f o l l o w i n g r e a s o n s . 

There i s i n s u f f i c i e n t m e d i c a l d o c umentation t h a t c l a i m a n t ' s i n d u s t r i a l 
i n j u r y r e s u l t e d i n decreased f l e x i o n and e x t e n s i o n o f t h e lumbar s p i n e . About 
18 months p r i o r t o h e a r i n g , n e u r o l o g i s t , Dr. Gancher, r e p o r t e d a s l i g h t decrease 
i n c l a i m a n t ' s range o f m o t i o n o f t h e lumbar s p i n e . The d o c t o r d i d n o t comment 
on t h e r e l a t i o n s h i p o f t h e s e f i n d i n g s t o t h e i n d u s t r i a l i n j u r y . None o f t h e 
o t h e r m e d i c a l r e p o r t s mention r e s t r i c t i o n i n f l e x i o n o r e x t e n s i o n o f t h e lumbar 
s p i n e . C l a i m a n t ' s t e s t i m o n y a t h e a r i n g t h a t h i s c o n d i t i o n was unchanged f r o m 
t h e t i m e o f Dr. Gancher's e x a m i n a t i o n i s n o t s u f f i c i e n t l y p e r s u a s i v e t o make a 
f i n d i n g t h a t c l a i m a n t has permanent impairment due t o a decrease i n s p i n a l range 
o f m o t i o n . I n a d d i t i o n , t h e r e i s no p r o o f o f t h e c a u s a l l i n k between t h i s medi
c a l o b s e r v a t i o n and c l a i m a n t ' s compensable h e r n i a i n j u r y . 

The f i l e i s r e p l e t e w i t h m e d i c a l d o c u m e n t a t i o n o f c l a i m a n t ' s r e s i d u a l 
p a i n due t o h i s compensable i n j u r y . F u r t h e r m o r e , t h e r e i s no e v i d e n c e o f f u n c 
t i o n a l o v e r l a y . However, under t h e January 1989 " s t a n d a r d s " t h e r e i s no sepa
r a t e r a t i n g g i v e n f o r p a i n . Pursuant t o former OAR 436-35-320(1): 
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"....To t h e e x t e n t t h a t p a i n r e s u l t s i n d i s a b i l i t y g r e a t e r 
t h a n t h a t e v i d e n c e d by t h e measurable i m p a i r m e n t , i n c l u d 
i n g t h e d i s a b i l i t y due t o expected p e r i o d i c e x a c e r b a t i o n s 
o f t h e w o r k e r ' s c o n d i t i o n , t h i s l o s s o f e a r n i n g c a p a c i t y 
i s c o n s i d e r e d and r a t e d under 436-35-310 and i s i n c l u d e d 

' i n t h e a d a p t a b i l i t y f a c t o r . " 

We t h e r e f o r e d e c l i n e t o g i v e a s e p a r a t e v a l u e f o r p a i n . 

I n j u r y t o Abdomen 

C l a i m a n t s u s t a i n e d an i n j u r y t o t h e abdomen w a l l and under t h e 
" s t a n d a r d s " he would be e n t i t l e d t o a 5 p e r c e n t impairment r a t i n g i f t h e r e i s 
r e s u l t i n g s t r u c t u r a l weakness o f t h e abdominal w a l l . The Re f e r e e a s s i g n e d no 
im p a i r m e n t v a l u e h e r e and we concur. Under former OAR 436-35-375, c l a i m a n t 
s h o u l d r e c e i v e an i m p a i r m e n t r a t i n g o n l y i f he i s r e s t r i c t e d t o l i f t i n g 10 o r 
fewer pounds. C l a i m a n t ' s l i f t i n g r e s t r i c t i o n s f rom t h e v a r i o u s m e d i c a l e x p e r t s 
range f r o m 10 t o 2 5 pounds, so an award under t h i s r u l e i s i n a p p r o p r i a t e . 

C h r o n i c C o n d i t i o n L i m i t i n g R e p e t i t i v e Use 

The o n l y r a t i n g f o r impairment i n t h e unscheduled area g i v e n by t h e 
Ref e r e e i s 5 p e r c e n t f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f t h e 
t o r s o . Former OAR 436-35-320. We agree w i t h t h i s r a t i n g , however, we a l s o f i n d 
a d d i t i o n a l i m p a i r m e n t as o u t l i n e d below. 

I n j u r y t o Lumbosacral Plexus 

P u r s u a n t t o f o r m e r OAR 436-35-350(4), c l a i m a n t i s e n t i t l e d t o an award 
o f u n s c h e d u l e d permanent d i s a b i l i t y o f up t o 30 percent' i f he has documented i n 
j u r y t o t h e l u m b o s a c r a l p l e x u s w i t h r e s u l t a n t l o s s o f s t r e n g t h . A l t h o u g h t h e 
Ref e r e e made a f i n d i n g r e g a r d i n g "some t y p e o f i n g u i n a l n e r v e e n t r a p m e n t as t h e 
sou r c e o f c l a i m a n t ' s c o n t i n u i n g p a i n , " he d i d n o t g i v e an i m p a i r m e n t r a t i n g 
under t h i s r u l e . We d i s a g r e e w i t h t h e Referee's f i n d i n g and a s s i g n an i m p a i r 
ment v a l u e o f 20 p e r c e n t f o r i n j u r y t o t h e l u m b o s a c r a l p l e x u s . 

The preponderance o f p e r s u a s i v e m e d i c a l d o c u m e n t a t i o n s u p p o r t s a f i n d 
i n g o f s i g n i f i c a n t n e r v e entrapment o f e i t h e r t h e i l i o i n g u i n a l and/or 
g e n i t o f e m o r a l nerves w h i c h a r e major branches o f t h e l u m b o s a c r a l p l e x u s . How
ev e r , t h e maximum v a l u e o f 30 p e r c e n t i s n o t g i v e n because t h e r e i s n o t com p l e t e 
l o s s o f use o r f u n c t i o n o f t h e l u m b o s a c r a l p l e x u s g e n e r a l l y o r t h e a f f e c t e d 
b r a n c h i n p a r t i c u l a r . See former OAR 436-35-320(3). 

There i s unanimous agreement t h a t c l a i m a n t has a n e r v e e n t r a p m e n t 
syndrome i n t h e l u m b o s a c r a l p l e x u s r e g i o n . I n September 1987, Dr. Narus, an 
o r t h o p e d i s t , d i a g n o s e d c l a i m a n t ' s c o n d i t i o n as c h r o n i c l e f t i l i o i n g u i n a l / 
g e n i t a l f e m o r a l n e u r a l g i a and he a n t i c i p a t e d s u r g e r y would be r e q u i r e d t o r e l i e v e 
p r e s s u r e on t h e i l i o i n g u i n a l n e r v e. A January 1988 c o n s u l t a t i o n w i t h n e u r o l o 
g i s t , Dr. Gancher, a t t h e Oregon H e a l t h Sciences U n i v e r s i t y a l s o r e s u l t e d i n a 
d i a g n o s i s o f i l i o i n g u i n a l n europathy secondary t o h e r n i a and p o s s i b l y emergency 
s u r g e r y f o r h e r n i a r e p a i r . Dr. Gancher recommended c o n s e r v a t i v e t r e a t m e n t o f 
nerv e b l o c k i n j e c t i o n s t o be f o l l o w e d by n e u r o l y s i s o f t h e i l i o i n g u i n a l n e r v e , 
i f t h e n e r v e b l o c k s f a i l e d . 

A second c o n s u l t a t i o n a t Oregon H e a l t h Sciences U n i v e r s i t y , w i t h 
u r o l o g y s u r g e o n , Dr. Fuchs, c o n f i r m e d t h e d i a g n o s i s o f some k i n d o f e n t r a p m e n t 
o f t h e i l i o i n g u i n a l n e r v e . V a s c u l a r surgeon, Dr. Hobbs, d e s c r i b e d c l a i m a n t ' s 
c o n d i t i o n as a d i f f i c u l t n erve entrapment syndrome; however, he d i d n o t recom
mend s u r g e r y because o f t h e l a c k o f s u s t a i n e d improvement f o l l o w i n g n e r v e b l o c k . 



November 5, 1990 C i t e as 42 Van N a t t a 2533 (1990) 2533 

I n t h e M a t t e r o f t h e Compensation o f 
EDDIE BORREGO, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
MORRIS SALTER, Employer 

WCB Case Nos. 88-18220 & 88-18219 
ORDER OF ABATEMENT 

G a r r e t t , e t a l . , A t t o r n e y s 
D a v i d Ray Fowler ( S a i f ) , Defense A t t o r n e y 

The noncomplying employer r e q u e s t s r e c o n s i d e r a t i o n o f o u r October 5, 1990 
o r d e r t h a t v a c a t e d a Referee's o r d e r t h a t u p h e l d t h e employer's d e n i a l o f c l a i m 
a n t ' s back i n j u r y c l a i m . I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e 
m o t i o n , we w i t h d r a w our October 5, 1990 o r d e r f o r r e c o n s i d e r a t i o n . The rem a i n 
i n g p a r t i e s a r e r e q u e s t e d t o submit t h e i r responses t o t h e employer's m o t i o n 
w i t h i n 14 days f r o m t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , we s h a l l t a k e t h i s 
m a t t e r under advisement. 

I T I S SO ORDERED. 

November 5, 1990 C i t e as 42 Van N a t t a 2533 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CATHERINE A. ROUSE, Claimant 

WCB Case No. 89-10779 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . On r e v i e w , t h e s o l e 
i s s u e i s a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fac t , as s e t f o r t h i n t h e " F i n d i n g s " 
p o r t i o n o f t h e o r d e r , except t h e l a s t two paragraphs o f t h e " F i n d i n g s . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h a t c l a i m a n t had e s t a b l i s h e d a compensable a g g r a v a t i o n . 
We d i s a g r e e . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must p r o v e a 
worsened c o n d i t i o n r e s u l t i n g from t h e compensable c o n d i t i o n . ORS 65 6 . 2 7 3 ( 1 ) ; 
P e r r y v. SAIF, 307 Or 654 (19 8 9 ) . To prove a wo r s e n i n g o f a sc h e d u l e d body 
p a r t , c l a i m a n t must show t h a t she i s more d i s a b l e d ; i . e . has s u s t a i n e d an i n 
c r e a s e d l o s s o f use o r f u n c t i o n o f t h a t body p a r t , e i t h e r t e m p o r a r i l y o r perma
n e n t l y , s i n c e t h e l a s t arrangement o f compensation. I n t e r n a t i o n a l Paper Co. v. 
T u r n e r , 304 Or 354 (1 9 8 7 ) , on rem 91 Or App 91 (1 9 8 8 ) . 

C l a i m a n t ' s l a s t arrangement o f compensation was t h e December 1987 S t i p u l a 
t i o n w h i c h awarded c l a i m a n t 15 p e r c e n t permanent d i s a b i l i t y f o r her l e f t arm and 
30 p e r c e n t permanent d i s a b i l i t y f o r her r i g h t arm. At t h e t i m e o f s t i p u l a t i o n , 
c l a i m a n t was e x p e r i e n c i n g l o s s o f m o b i l i t y i n her f i n g e r s w h i c h was a s s o c i a t e d 
w i t h t y p i n g , household chores and d r i v i n g . (Ex. 3 8 ) . 
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The f i r s t i s s u e i s whether c l a i m a n t s u f f e r e d an e x a c e r b a t i o n o f her c o n d i 
t i o n . We f i n d t h a t she d i d . The m e d i c a l r e c o r d e s t a b l i s h e s t h a t c l a i m a n t l e f t 
work because o f her i n c r e a s e d arm, hand and w r i s t symptoms, t h e v e r y same symp
toms she e x p e r i e n c e d w i t h her 1987 compensable c o n d i t i o n . 

The more i m p o r t a n t i s s u e i s whether c l a i m a n t s u s t a i n e d an i n c r e a s e d l o s s 
o f use o r f u n c t i o n o f her arms s i n c e t h e December 1987 s t i p u l a t i o n . We f i n d 
t h a t she has n o t p r o v e n an i n c r e a s e d l o s s o f use o r f u n c t i o n . 

As we have f o u n d , c l a i m a n t ' s l o s s o f use o r f u n c t i o n was c r e a t e d by r e p e t 
i t i v e use o f her hands, w r i s t s and arms. A t t h e t i m e o f t h e s t i p u l a t i o n , , c l a i m 
a n t was r e s t r i c t e d f r o m p e r f o r m i n g such work. 

A t t h e t i m e o f her w o r s e n i n g , i n February 1989, c l a i m a n t had been p e r f o r m 
i n g work w h i c h i n c l u d e d r e p e t i t i v e use o f her arms, t h e v e r y t y p e o f work w h i c h 
caused c l a i m a n t ' s i n i t i a l l o s s o f use o r f u n c t i o n o f her arms and w h i c h she was 
s p e c i f i c a l l y r e s t r i c t e d from p e r f o r m i n g . 

We c o n c l u d e t h a t c l a i m a n t ' s c u r r e n t symptoms were caused by r e p e t i t i v e use 
o f c l a i m a n t ' s arms; i . e . t y p i n g . F u r t h e r , her c u r r e n t c o n d i t i o n , n o t u n l i k e 
l i k e her i n i t i a l compensable c o n d i t i o n and her mid-1988 p e r i o d o f i n c r e a s e d 
symptoms, was caused by p e r f o r m i n g work which i n c l u d e d r e p e t i t i v e use o f her 
arms. 

As c l a i m a n t ' s c u r r e n t c o n d i t i o n was caused by p e r f o r m i n g work w h i c h she 
was p e r m a n e n t l y r e s t r i c t e d from p e r f o r m i n g a t t h e t i m e o f t h e l a s t arrangement 
o f c o m p ensation, we co n c l u d e t h a t c l a i m a n t has not s u s t a i n e d i n c r e a s e d l o s s o f 
use o r f u n c t i o n o f her arms, s i n c e her l a s t arrangement o f compensation. 

C o n s e q u e n t l y , we co n c l u d e t h a t c l a i m a n t has not d e m o n s t r a t e d a compensable 
a g g r a v a t i o n based on h i s c u r r e n t b i l a t e r a l arm c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 11, 1989 i s r e v e r s e d . The s e l f - i n s u r e d 
e m ployer's a g g r a v a t i o n d e n i a l i s r e i n s t a t e d and u p h e l d . The $1,125 assessed 
a t t o r n e y f e e , awarded t o c l a i m a n t ' s c o u n s e l , i s r e v e r s e d . 

November 6, 1990 C i t e as 42 Van N a t t a 2534 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOE FERNANDEZ, JR., Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
M & M REFORESTATION LIMITED, 

M i c h a e l B. Cooke, I n d i v i d u a l l y , and Marlene T. Cooke, I n d i v i d u a l l y , Employer 
WCB Case Nos. 89-06549, 89-06550 & 89-07418 

ORDER ON REVIEW 
M i c h a e l B. Dye, Claimant A t t o r n e y 

D a v i d Ray Fowler ( S a i f ) , Defense A t t o r n e y 
Gracey & Davidson, A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The a l l e g e d noncomplying employer, M & M R e f o r e s t a t i o n , r e q u e s t s r e v i e w o f 
t h o s e p o r t i o n s o f Referee Garaventa's o r d e r t h a t : (1) found t h a t c l a i m a n t was a 
s u b j e c t w o r k e r ; and (2) a f f i r m e d t h e D i r e c t o r ' s Proposed and F i n a l Order f i n d i n g 
i t t o be a noncomp l y i n g employer. On r e v i e w , t h e i s s u e s are j u r i s d i c t i o n , sub
j e c t i v i t y and c o m p e n s a b i l i t y . We a f f i r m . 



Joe Fernandez, J r . , 42 Van N a t t a 2534 (1990) 

FACTS 

2535 

We adopt t h e Referee's "Basic F a c t s " and " U l t i m a t e F a c t s , " w i t h t h e f o l 
l o w i n g s u p p l e m e n t a t i o n . 

The SAIF C o r p o r a t i o n accepted c l a i m a n t ' s c l a i m on March 8, 1989. (Ex 7-
1 ) . The a l l e g e d noncomplying employer r e q u e s t e d a h e a r i n g r e g a r d i n g b o t h SAIF's 
ac c e p t a n c e and t h e D i r e c t o r ' s proposed o r d e r , No. 13854-A, f i n d i n g t h e employer 
t o be non c o m p l y i n g . (Ex 7-3). 

A h e a r i n g was h e l d and evidence t a k e n r e g a r d i n g t h e employer/employee r e 
l a t i o n s h i p . The a l l e g e d employer r a i s e d c o m p e n s a b i l i t y as an i s s u e . ( 1 Tr. 9 ) . 
The R e f e r e e c o n c l u d e d t h a t c o m p e n s a b i l i t y ceased b e i n g an i s s u e on t h e second 
day o f h e a r i n g . A t t h a t t i m e , t h e a l l e g e d employer "conceded" t h a t t h e c l a i m i s 
compensable, i f c l a i m a n t i s de t e r m i n e d t o be a s u b j e c t employee. (2 T r . 3 ) . We 
c o n c l u d e t h a t t h e employer n e i t h e r i n t e n d e d t o , nor d i d i n f a c t , concede com
p e n s a b i l i t y , because o n l y s u b j e c t workers may s u f f e r i n j u r i e s w h i c h a r e compens
a b l e under Workers' Compensation Law. ORS 656.005(26) and 656.027. 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

The a l l e g e d employer r a i s e d t h e c o m p e n s a b i l i t y i s s u e a t h e a r i n g and i n i t s 
b r i e f t o t h e Board. Consequently, our j u r i s d i c t i o n i s evoked on r e v i e w . ORS 
6 5 6 . 7 4 0 ( 4 ) ( c ) . 

S u b j e c t i v i t y 

We adopt t h e Referee's "Conclusions and O p i n i o n " r e g a r d i n g t h i s i s s u e , 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The a l l e g e d employer r a t i f i e d Steve Fernandez' a p p a r e n t a u t h o r i t y t o a c t 
i n i t s s t e a d f o r h i r i n g purposes, when Mike Cooke, owner and manager, a d m i t t e d 
t h a t he was g l a d t o have c l a i m a n t ' s h e l p . ( 1 Tr. 3 6 ) . Cooke d e l e g a t e d f u r t h e r 
a u t h o r i t y t o Fernandez, when he d i r e c t e d him t o show c l a i m a n t "what t o do." (2 
T r . 2 8 ) . For t h e s e reasons, as w e l l as th o s e d i s c u s s e d by t h e R e f e r e e , we a r e 
persuaded t h a t an employment r e l a t i o n s h i p e x i s t e d between t h e a l l e g e d employer 
and c l a i m a n t . We conclu d e t h a t c l a i m a n t i s a " s u b j e c t w o r k e r . " ORS 
656 . 0 0 5 ( 2 6 ) . 

C o m p e n s a b i l i t y 

The employer conceded t h a t c l a i m a n t ' s c l a i m i s compensable i f c l a i m a n t i s 
a s u b j e c t w o r k e r . T h e r e f o r e , inasmuch as we have d e t e r m i n e d t h a t c l a i m a n t i s a 
s u b j e c t w o r k e r , we a l s o f i n d t h a t h i s c l a i m i s compensable. 

C l a i m a n t i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e assessed f e e f o r h i s 
c o u n s e l ' s s e r v i c e s on Board r e v i e w . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $700, t o be p a i d by SAIF on be
h a l f o f t h e noncomplying employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c 
u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) and t h e c o m p l e x i t y o f t h e i s s u e s . 

ORDER 

* The Referee's o r d e r d a t e d September 25, 1989 i s a f f i r m e d . A d d i t i o n a l l y , 
t h e SAIF C o r p o r a t i o n ' s acceptance o f c l a i m a n t ' s i n j u r y c l a i m , i s u p h e l d and t h e 
case i s remanded t o SAIF f o r f u r t h e r p r o c e s s i n g c o n s i s t e n t w i t h t h i s o r d e r . 
C l a i m a n t ' s a t t o r n e y i s awarded a reasonable assessed f e e f o r h i s s e r v i c e s on 
r e v i e w o f $700, t o be p a i d by t h e SAIF C o r p o r a t i o n on b e h a l f o f t h e noncomplying 
employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
LORNA G. GARRISON, Claimant 

WCB Case No. 89-09652 
ORDER ON REVIEW 

John E. U f f e l m a n , Claimant A t t o r n e y 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r w h i c h awarded 
c l a i m a n t 15 p e r c e n t (48 degrees) unscheduled permanent d i s a b i l i t y f o r a b i l a t 
e r a l s h o u l d e r , neck and upper back c o n d i t i o n , whereas a D e t e r m i n a t i o n Order had 
n o t awarded any unscheduled permanent d i s a b i l i t y . C l a i m a n t c r o s s - r e q u e s t s r e 
v i e w c o n t e n d i n g she i s e n t i t l e d t o a d d i t i o n a l unscheduled permanent d i s a b i l i t y . 
On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e Refer e e ' s o r d e r , w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

As a r e s u l t o f her compensable i n j u r y , c l a i m a n t has b i l a t e r a l r o t a t i o n o f 
75 degrees i n h e r c e r v i c a l r e g i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d . t h a t c l a i m a n t had s u s t a i n e d unscheduled permanent 
d i s a b i l i t y e q u a l t o 15 p e r c e n t . We m o d i f y . 

I n t h e p r e s e n t case, t h e p a r t i e s do n o t d i s p u t e t h e 5 p e r c e n t v a l u e as
s i g n e d f o r age and e d u c a t i o n . T h e r e f o r e , we adopt t h e above-mentioned v a l u e 
when we c a l c u l a t e c l a i m a n t ' s permanent d i s a b i l i t y under t h e s t a n d a r d s and d i s 
cuss only, t h e v a l u e s f o r a d a p t a b i l i t y and impai r m e n t . 

A d a p t a b i l i t y 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s unable t o r e t u r n t o h i s o r her 
u s u a l and customary work [See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] and who has n o t r e 
t u r n e d t o m o d i f i e d work i s de t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l p h y s i c a l capac
i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e i n j u r y . 
Former OAR 436-35-310(4). 

C l a i m a n t i s un a b l e t o r e t u r n t o h i s u s u a l and customary work and has n o t 
r e t u r n e d t o , o r been o f f e r e d , r e g u l a r o r m o d i f i e d work s i n c e he became m e d i c a l l y 
s t a t i o n a r y (when permanent d i s a b i l i t y i s r a t e d ) . C l a i m a n t ' s p h y s i c a l c a p a c i t y 
f a l l s between t h e l i g h t - m e d i u m c a t e g o r y as d e f i n e d i n fo r m e r OAR 43 6 - 3 5 - 3 1 0 ( 4 ) . 
Thus, t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 2.5 which i s t h e average o f t h e 
v a l u e s f o r l i g h t and medium work. Former OAR 436-35-310(4)(b) & ( c ) . 

Impairment 

C l a i m a n t contends t h a t she i s e n t i t l e d t o more t h a n 5 p e r c e n t i m p a i r m e n t 
f o r l i m i t e d r e p e t i t i v e use o f b o t h s h o u l d e r s as w e l l as l o s t range o f m o t i o n i n 
t h e c e r v i c a l r e g i o n . We agree. 

The R e f e r e e found t h a t c l a i m a n t has s u s t a i n e d a l o s s o f r e p e t i t i v e use o f 
b o t h s h o u l d e r s . We agree and adopt h i s c o n c l u s i o n s and r e a s o n i n g s i n t h i s r e 
g a r d . However, t h e Referee o n l y gave t h i s l o s s a 5 p e r c e n t i m p a i r m e n t v a l u e . 
S i n c e c l a i m a n t has s u s t a i n e d a l o s s o f r e p e t i t i v e use o f b o t h s h o u l d e r s , she i s 
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e n t i t l e d t o an imp a i r m e n t v a l u e o f 5 p e r c e n t f o r each s h o u l d e r f o r a t o t a l im
p a i r m e n t v a l u e o f 10 p e r c e n t f o r l o s s o f r e p e t i t i v e use o f her s h o u l d e r s . See 
f o r m e r OAR 436-35-320(4); L a r r y S. McDouqal, 42 Van N a t t a 1544, 1547 ( 1 9 9 0 ) . 

C l a i m a n t i s a l s o e n t i t l e d t o an impairment v a l u e f o r b i l a t e r a l l o s s o f 
r o t a t i o n o f t h e c e r v i c a l area. Dr. N e i t l i n g r e p o r t e d t h a t c l a i m a n t ' s c e r v i c a l 
r o t a t i o n was 75 degrees. T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o a .5 i m p a i r m e n t 
v a l u e f o r l o s s o f r i g h t c e r v i c a l r o t a t i o n as w e l l as a . 5 i m p a i r m e n t v a l u e f o r 
l o s s o f l e f t c e r v i c a l r o t a t i o n . Former OAR 436-35-360(5). 

C l a i m a n t ' s l o s s o f c e r v i c a l r o t a t i o n o f 1 p e r c e n t i s combined, n o t added, 
w i t h t h e 10 p e r c e n t impairment f o r b i l a t e r a l c h r o n i c l o s s o f r e p e t i t i v e use i n 
her s h o u l d e r s f o r a t o t a l impairment v a l u e o f 11 p e r c e n t . Former 436-35-320(2). 

We n o t e p a r e n t h e t i c a l l y t h a t we have p r e v i o u s l y r e j e c t e d t h e i n s u r e r ' s 
argument t h a t no unscheduled permanent d i s a b i l i t y may be awarded i f t h e o n l y 
i m p a i r m e n t v a l u e i s due t o l o s s o f r e p e t i t i v e use o f a body p a r t . McDouqal, 
s u p r a a t 1547-48. 

C o m p u t a t i o n o f unscheduled d i s a b i l i t y . 

H a ving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . C l a i m a n t ' s 
age and e d u c a t i o n v a l u e i s +5. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s 
a d a p t a b i l i t y v a l u e 2.5, t h e p r o d u c t i s 12.5. When t h a t v a l u e i s added t o 
c l a i m a n t ' s i m p a i r m e n t v a l u e o f 11 p e r c e n t t h e r e s u l t i s 23.5 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). That d i s a b i l i t y f i g u r e 
i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . Former OAR 436-35-280(7). 
C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 24 p e r c e n t . 

F i n a l l y , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e i n s u r e r ' s r e q u e s t f o r a r e d u c t i o n o f un
sc h e d u l e d permanent d i s a b i l i t y i s $750, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case, 
t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d September 12, 1989, i s m o d i f i e d . I n a d d i t i o n t o 
t h e 15 p e r c e n t (48 degrees) unscheduled permanent d i s a b i l i t y awarded by t h e Ref
e r e e , c l a i m a n t i s award 9 p e r c e n t (28.8 degrees) f o r a t o t a l o f 24 p e r c e n t (76.8 
degrees) unscheduled permanent d i s a b i l i t y . C l a i m a n t ' s c o u n s e l i s awarded 25 
p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed 
$3,800. For s e r v i c e s on r e v i e w c o n c e r n i n g t h e i n s u r e r ' s r e q u e s t f o r a r e d u c t i o n 
o f u n s c h e d u l e d permanent d i s a b i l i t y , c l a i m a n t ' s c o u n s e l i s awarded an assessed 
a t t o r n e y f e e o f $750, pa y a b l e by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
TOMAS A. PUERTA, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
RALPH H. BUNNEY, Alleged Noncomplying Employer 
WCB Case Nos. 88-01127, 87-14583 & 87-14582 

ORDER ON REVIEW 
P a t r i c k L a v i s , Claimant A t t o r n e y 

Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 
Meyers & Radl e r , A t t o r n e y s 

Reviewed by Board Members Howell and P e r r y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee St . M a r t i n ' s o r d e r w h i c h : (1) 
fou n d t h a t he was n o t a s u b j e c t worker o f Ralph H. Bunney (Bunney), t h e a l l e g e d 
n o n c o m p l y i n g employer; (2) found t h a t c l a i m a n t was not a s u b j e c t w o r k e r o f t h e 
C i t y o f A s t o r i a ; and (3) d e c l i n e d t o a d j u s t c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l 
i t y r a t e . On r e v i e w , t h e i s s u e s a r e s u b j e c t i v i t y , r e s p o n s i b i l i t y , and r a t e o f 
te m p o r a r y d i s a b i l i t y . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

Bunney o f f e r e d c l a i m a n t t h e o p p o r t u n i t y t o make some money by c u t t i n g 
shake b o l t s i n an area where Bunney had c o n t r a c t e d w i t h t h e C i t y o f A s t o r i a t o 
c l e a r downed cedar. 

At t h e t i m e c l a i m a n t was i n j u r e d , he was d i r e c t e d by Bunney t o c u t 
cedar l o g s i n a p a r t i c u l a r watershed and t o b e g i n w i t h a p a r t i c u l a r l o g . 
C l a i m a n t was a l s o e x p e c t e d t o be p r e s e n t on each Wednesday, when t h e l o g s were 
f l o w n o u t o f t h e area by h e l i c o p t e r . I f he f a i l e d t o appear, Bunney would have 
reduced h i s pay. Both p a r t i e s b e l i e v e d t h e i r r e l a t i o n s h i p c o u l d be t e r m i n a t e d 
w i t h o u t l i a b i l i t y . Bunney t e r m i n a t e d c l a i m a n t ' s b r o t h e r under t h e same a r r a n g e 
ment as had e x i s t e d between c l a i m a n t and Bunney. 

C l a i m a n t was t o be p a i d $115 per c o r d o f wood. He was c a p a b l e o f c u t 
t i n g o n e - h a l f c o r d o f wood per day. Bunney p a i d c l a i m a n t f o r t h e p a r t i a l c o r d 
he had c u t p r i o r t o h i s i n j u r y . 

C l a i m a n t f i l e d a c l a i m a g a i n s t t h e C i t y o f A s t o r i a w h i c h was d e n i e d on 
August 7, 1987.. One hundred and e i g h t y days passed, b u t c l a i m a n t d i d n o t r e 
q u e s t a h e a r i n g on t h a t d e n i a l . The C i t y o f A s t o r i a was s u b s e q u e n t l y j o i n e d i n 
t h e p r o c e e d i n g s when Bunney r e q u e s t e d a h e a r i n g on c l a i m a n t ' s s t a t u s as a sub
j e c t w o r k e r . 

CONCLUSIONS OF LAW AND OPINION 
S u b j e c t i v i t y 

Bunney, t h e a l l e g e d noncomplying employer, argues t h a t c l a i m a n t was 
no t a w o r k e r a t t h e t i m e he was c u t t i n g shake b o l t s . We d i s a g r e e . A w o r k e r i s 
one who i s s u b j e c t t o t h e c o n t r o l o f an employer and who f u r n i s h e s s e r v i c e s f o r 
r e m u n e r a t i o n . Dykes v. SAIF, 47 Or App 187 (19 8 0 ) . 

Here, c l a i m a n t was c u t t i n g t h e downed cedar i n an area where he was 
i n s t r u c t e d t o c u t by Bunney. F u r t h e r , c l a i m a n t was i n s t r u c t e d t h a t he must be 
p r e s e n t on Wednesdays t o i n d i c a t e where he had c u t wood so t h a t a h e l i c o p t e r 
c o u l d f l y i t o u t . A d d i t i o n a l l y , even though c l a i m a n t o n l y worked f o r a few 
hours b e f o r e he was i n j u r e d , he d i d c u t a p a r t i a l c o r d o f wood and was p a i d f o r 
h i s work. We co n c l u d e t h a t c l a i m a n t was a worker as d e f i n e d by s t a t u t e . ORS 
65 6 . 0 0 5 ( 2 7 ) . I n a d d i t i o n , a l l w o r k e r s a r e s u b j e c t w o r k e r s e x c e p t t h o s e s p e c i f i 
c a l l y e x c l u d e d by s t a t u t e . ORS 656.027(1). None o f t h e p a r t i e s a rgue, nor do 
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we f i n d , t h a t c l a i m a n t i s s u b j e c t t o any o f t h e e x c e p t i o n s s e t f o r t h i n ORS 
656.027. A c c o r d i n g l y , because c l a i m a n t was a s u b j e c t w o r k e r , we c o n c l u d e t h a t 
Bunney was a s u b j e c t employer. ORS 656.023. 

R e s p o n s i b i l i t y o f t h e C i t y o f A s t o r i a 

At h e a r i n g , t h e SAIF C o r p o r a t i o n , on b e h a l f o f t h e C i t y o f A s t o r i a , 
argued t h a t c l a i m a n t had f a i l e d t o t i m e l y r e q u e s t a h e a r i n g f r o m i t s d e n i a l . 
C l a i m a n t argues t h a t t h e C i t y waived i t s t i m e l i n e s s defense because SAIF d i d n o t 
r a i s e t h e i s s u e u n t i l a f t e r t h e h e a r i n g had commenced. We d i s a g r e e . 

The p r o v i s i o n s f o r t i m e l y r e q u e s t f o r h e a r i n g a r e s t a t u t o r y and n o t 
s u b j e c t t o e x c e p t i o n , as i s t h e case w i t h n o t i c e o f i n j u r y . See ORS 6 5 6 . 2 6 5 ( 5 ) . 
The t i m e l i m i t s f o r r e q u e s t i n g a h e a r i n g cannot be waived. ORS 656.319; see 
Duane F r e s h , 42 Van N a t t a 864 (1990). Moreover, i t i s our d u t y t o r a i s e a want 
o f j u r i s d i c t i o n on our own m o t i o n . See Southwest F o r e s t I n d u s t r i e s v. Anders, 
299 Or 205 (1985) and Davis v. Aetna C a s u a l t y Co., 102 Or App 132 ( 1 9 9 0 ) . 
T h e r e f o r e , even i f SAIF had n o t r a i s e d t h i s i s s u e e a r l i e r , (c_f. Cary O. M i l l e r , 
42 Van N a t t a 618 ( 1 9 9 0 ) ) , we would n e v e r t h e l e s s address t h e i s s u e now. 

I n t h i s r e g a r d , SAIF m a i l e d i t s d e n i a l on b e h a l f o f t h e C i t y o f 
A s t o r i a on August 7, 1987. Claimant r e c e i v e d t h e d e n i a l , b u t d i d n o t ever 
r e q u e s t a h e a r i n g from t h a t d e n i a l . Thus, h i s c l a i m i s n o t e n f o r c e a b l e , a 
h e a r i n g on t h e c l a i m may n o t be a l l o w e d , and we do n o t have j u r i s d i c t i o n t o 
a d dress t h a t i s s u e . ORS 656.319. 

On a p p e a l , Bunney abandoned i t s argument t h a t even i f c l a i m a n t was a 
s u b j e c t w o r k e r , t h e C i t y o f A s t o r i a , n o t Bunney, would be r e s p o n s i b l e under ORS 
656.029. 

Rate o f Temporary D i s a b i l i t y 

C l a i m a n t argues t h a t he was p a i d t i m e l o s s a t an i n c o r r e c t r a t e . I n 
d e t e r m i n i n g t h e r a t e o f temporary d i s a b i l i t y f o r w o r k e r s who have been employed 
f o r l e s s t h a t 4 weeks, t h e i n t e n t a t t i m e o f h i r e , as c o n f i r m e d by t h e employer 
and w o r k e r , i s used. OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( a ) . 

C l a i m a n t was t o be p a i d $115 per c o r d o f wood c u t . Bunney t e s t i f i e d 
t h a t i f c l a i m a n t c u t a h a l f a c o r d o f wood a day, t h a t would be v e r y good 
p r o g r e s s . He based t h a t e s t i m a t e on t h e amount t h a t he c o u l d c u t h i m s e l f and he 
had been d o i n g t h a t t y p e o f word f o r s e v e r a l y e a r s . ( T r . 1, 68-69.) 

SAIF based c l a i m a n t ' s temporary d i s a b i l i t y payment on t h e r a t e o f one-
h a l f c o r d p e r day. C l a i m a n t argues t h a t he c o u l d have c u t more. We a r e p e r 
suaded t h a t Bunney's e s t i m a t e i s a c c u r a t e , g i v e n t h e f a c t t h a t he had been d o i n g 
t h a t s o r t o f work f o r s e v e r a l years and c o n s i d e r i n g t h a t c l a i m a n t had n o t worked 
l o n g enough t o d e m o n s t r a t e t h a t he c o u l d c u t more. A c c o r d i n g l y , we agree w i t h 
t h e R e f e r e e t h a t c l a i m a n t had n o t met h i s burden o f p r o v i n g t h a t h i s r a t e o f 
t e m p o r a r y d i s a b i l i t y was i n c o r r e c t l y c a l c u l a t e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and ap
p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s 
s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $2,800, 
t o be p a i d by SAIF on b e h a l f o f Bunney, t h e noncomplying employer. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e s , 
and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d March 3, 1989 i s r e v e r s e d i n p a r t and a f 
f i r m e d i n p a r t . That p o r t i o n which found t h a t c l a i m a n t was n o t a s u b j e c t w o r k e r 
i s r e v e r s e d . The Proposed and F i n a l Order o f Noncompliance i s r e i n s t a t e d and 
u p h e l d . The re m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded a $2,800 assessed f e e payable by SAIF on b e h a l f o f Bunney, t h e non-
c o m p l y i n g employer. 

November 6, 1990 C i t e as 42 Van N a t t a 2540 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SHARON SCHETTLER, Claimant 

WCB Case No. 89-04388 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
Thomas Ewing ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee P e t e r s o n ' s o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a s t r e s s 
d i s o r d e r ; and (2) assessed p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s f o r an un
r e a s o n a b l e d e n i a l . The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y and p e n a l t i e s and 
a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

Between September 1988 and January 1989, c l a i m a n t , a 4 7 - y e a r - o l d 
a c c o u n t i n g s u p e r v i s o r , was s u b j e c t e d t o s t r e s s f u l employment c o n d i t i o n s d u r i n g a 
company r e o r g a n i z a t i o n . I n November and December o f 1988, c l a i m a n t became 
nervous> d e v e l o p e d stomach problems and insomnia. She sought m e d i c a l t r e a t m e n t 
f o r t h e s e symptoms. Stomach m e d i c a t i o n and t r a n q u i l i z e r s were p r e s c r i b e d . 

On January 6, 1989, c l a i m a n t was f i r e d , a l l e g e d l y f o r her i n v o l v e m e n t 
i n a t t e m p t i n g t o u n i o n i z e . Claimant e x p e r i e n c e d " a n x i e t y , " "nervousness" and 
" t e n s i o n " w h i c h she som a t i z e d , c a u s i n g stomach upset and o c c a s i o n a l headaches. 
On F e b r u a r y 28, 1989, SAIF d e n i e d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r 
s t r e s s d i s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e s e t a s i d e SAIF's d e n i a l , c o n c l u d i n g t h a t c l a i m a n t has a 
s t r e s s d i s o r d e r w h i c h i s compensable as an o c c u p a t i o n a l d i s e a s e . We d i s a g r e e . 

For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e 
upon w h i c h c l a i m a n t was l a s t exposed t o employment c o n d i t i o n s w h i c h a l l e g e d l y 
caused t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . 
C l a i m a n t ' s l a s t exposure t o t h e w o r k - r e l a t e d s t r e s s w h i c h she a l l e g e s caused 
her m e n t a l d i s o r d e r was January 6, 1989. A c c o r d i n g l y , t h e o c c u p a t i o n a l d i s e a s e 
law, w h i c h became e f f e c t i v e January 1, 1988, i s a p p l i c a b l e . See Johnson, s u p r a , 
a t 146-48; Donna E. Aschbacher, 41 Van N a t t a 1242 (1 9 8 9 ) . 

P u r s u a n t t o fo r m e r ORS 656 . 8 0 2 ( 1 ) ( b ) and ( 2 ) , t o e s t a b l i s h an occupa
t i o n a l d i s e a s e , c l a i m a n t must e s t a b l i s h t h a t : (1) she has a m e n t a l o r e m o t i o n a l 
d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l commu
n i t y ; (2) she r e q u i r e d m e d i c a l s e r v i c e s o r was d i s a b l e d ; (3) t h e m e n t a l d i s o r d e r 
was due t o employment c o n d i t i o n s which were r e a l and o b j e c t i v e ; (4) such employ
ment c o n d i t i o n s a r e n o t g e n e r a l l y i n h e r e n t i n ev e r y w o r k i n g e n v i r o n m e n t ; and (5) 
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t h e e v i d e n c e i s c l e a r and c o n v i n c i n g t h a t t h e m e n t a l d i s o r d e r a r o s e o u t o f and 
i n t h e c o u r s e o f employment. 

We c o n c l u d e t h a t c l a i m a n t has n o t shown by a preponderance o f t h e e v i 
dence t h a t she has a m e n t a l o r e m o t i o n a l " d i s o r d e r " w h i c h i s g e n e r a l l y r e c o g 
n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community. 

Dr. F i s h e r , c l a i m a n t ' s f a m i l y p h y s i c i a n , diagnosed c l a i m a n t as h a v i n g 
an a n x i e t y s t a t e w i t h h y p e r a c i d i t y . (Ex. 1 5 ) . Throughout Dr. F i s h e r ' s d e p o s i 
t i o n he v a r i o u s l y d e s c r i b e d c l a i m a n t as h a v i n g a s i m p l e t y p e o f s t r e s s , r e q u i r 
i n g t e m p o r a r y t r e a t m e n t (Ex. 13-11); and " a n x i e t y t e n s i o n s t a t e , m a n i f e s t e d by 
h y p e r a c i d i t y . " (Ex. 13-16). I n a d d i t i o n , Dr. F i s h e r would n o t c h a r a c t e r i z e h i s 
d i a g n o s i s as an " a u t h e n t i c d i a g n o s i s o f a m e d i c a l o r p s y c h i a t r i c c o n d i t i o n , " 
i n s t e a d , he s a i d c l a i m a n t ' s d i a g n o s i s o f a n x i e t y w i t h h y p e r a c i d i t y was a 
" c l i n i c a l d i a g n o s i s " based on c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s . (Ex. 13-15). 

P s y c h i a t r i s t , p r . Parvaresh, o p i n e d t h a t c l a i m a n t has no a p p r e c i a b l e 
degree o f p s y c h i a t r i c i m p a i r m e n t . He d e s c r i b e d c l a i m a n t as e x p e r i e n c i n g 
"nervousness" and " t e n s i o n " which she somatizes, c a u s i n g stomach u p s e t and 
o c c a s i o n a l headaches. 

We f i n d Dr. F i s h e r ' s t e s t i m o n y t o be e q u i v o c a l . F u r t h e r m o r e , Dr. 
F i s h e r i s n o t a p s y c h i a t r i s t and he acknowledges t h a t he based h i s p s y c h o l o g i c a l 
d i a g n o s i s o f " a n x i e t y s t a t e " on c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s . On t h e o t h e r 
hand, Dr. P a r v a r e s h i s a p s y c h i a t r i c e x p e r t and he f o u n d no e v i d e n c e o f a m e n t a l 
o r e m o t i o n a l i m p a i r m e n t . 

T h i s r e c o r d does not e s t a b l i s h t h a t c l a i m a n t has a "mental o r emo
t i o n a l d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l 
community." ORS 6 5 6 . 8 0 2 ( 2 ) ( c ) (emphasis added). C l a i m a n t has o n l y p r o v e n t h a t 
she e x p e r i e n c e d a n x i e t y , nervousness, and s t r e s s due t o her w o r k i n g c o n d i t i o n s 
w h i c h i n t u r n were somatized, c a u s i n g h y p e r a c i d i t y o f t h e stomach. " S t r e s s , " i n 
and o f i t s e l f , i s n o t a c o n d i t i o n which i s g e n e r a l l y r e c o g n i z e d as a "mental 
d i s o r d e r . " See Ronald V. Dickson, 42 Van N a t t a 1102, 1108-09 ( 1 9 9 0 ) . 

Even i f we were t o l o o k t o o u t s i d e sources t o d e c i d e i f c l a i m a n t ' s 
d i a g n o s i s i s a m e d i c a l l y o r p s y c h o l o g i c a l l y r e c o g n i z e d m e n t a l d i s o r d e r , we know 
o f no s o u r c e , f r o m w h i c h we c o u l d t a k e o f f i c i a l n o t i c e , t h a t w o u l d c l a s s i f y 
c l a i m a n t ' s " a n x i e t y and g a s t r i t i s , " " t e n s i o n , " and "nervousness" as a "mental 
d i s o r d e r . " 

Because t h e absence o f a r e c o g n i z e d m e n t a l o r e m o t i o n a l d i s o r d e r i s 
d e t e r m i n a t i v e , we do n o t address t h e r e m a i n i n g elements f o r e s t a b l i s h i n g a 
s t r e s s - r e l a t e d o c c u p a t i o n a l d i s e a s e . 

P e n a l t y and R e l a t e d A t t o r n e y Fees f o r Unreasonable D e n i a l 

C l a i m a n t d i d n o t meet her burden o f p r o o f t h a t SAIF's F e b r u a r y 1989 
d e n i a l o f a s t r e s s - i n d u c e d o c c u p a t i o n a l d i s e a s e was u n r e a s o n a b l e . Based on t h e 
a v a i l a b l e m e d i c a l e v i d e n c e , t h e r e was a l e g i t i m a t e doubt as t o t h e c o m p e n s a b i l 
i t y o f t h e c l a i m . A c c o r d i n g l y , we r e v e r s e t h e Referee's assessment o f p e n a l t i e s 
and a t t o r n e y f e e s . 

ORDER 

The Referee's o r d e r d a t e d August 4, 1989 i s r e v e r s e d . The SAIF Corpo
r a t i o n ' s d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's 25 p e r c e n t p e n a l t y and 
a t t o r n e y f e e awards o f $500 and $2,500 are r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JEAN H. HUMPHREY, Claimant 

WCB Case No. 89-05330 
ORDER ON REVIEW 

Ackerman, e t a l . , Claimant A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M c W i l l i a m s ' o r d e r 
t h a t r e d u c e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back 
c o n d i t i o n f r o m 27 p e r c e n t (86.4 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, 
t o 14 p e r c e n t (44.8 d e g r e e s ) . The i s s u e on r e v i e w i s e x t e n t o f un s c h e d u l e d 
permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " and " U l t i m a t e 
F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's C o n c l u s i o n s o f Law and O p i n i o n w i t h t h e 
f o l l o w i n g comments. 

The R e f e r e e and Board a p p l y t h e " s t a n d a r d s " de novo based on t h e h e a r 
i n g r e c o r d . Former ORS 656.283(7) and ORS 656.295(5). The E v a l u a t i o n D i v i s i o n 
may have a p p l i e d t h e " s t a n d a r d s " e n t i r e l y c o r r e c t l y based on t h e e v i d e n c e b e f o r e 
i t and c l a i m a n t c o u l d s t i l l p rove a g r e a t e r permanent d i s a b i l i t y under t h e s t a n 
dar d s based on e v i d e n c e p r e s e n t e d a t h e a r i n g . C l a i m a n t has made no showing o f a 
g r e a t e r permanent d i s a b i l i t y under t h e s t a n d a r d s . 

I n a d d i t i o n , we observe t h a t c l a i m a n t i s n o t e n t i t l e d t o a +1 f o r 
t r a i n i n g . We r e c e n t l y c o n c l u d e d t h a t t h e t e r m " s p e c i f i c v o c a t i o n a l p u r s u i t " i n 
fo r m e r OAR 436-35-300(5) "was i n t e n d e d t o d i f f e r e n t i a t e between t h o s e who have 
and t h o s e who have n o t a c q u i r e d f o r m a l o r o n - t h e - j o b t r a i n i n g s u f f i c i e n t t o p e r 
f o r m something o t h e r t h a n e n t r y l e v e l employment." L a r r y L. McDouqal, 42 Van 
N a t t a 1544, 1546 ( 1 9 9 0 ) . Here, c l a i m a n t has competence as a w a i t r e s s w i t h a SVP 
o f 3, w h i c h i s more t h a n e n t r y l e v e l . T h e r e f o r e , p u r s u a n t t o f o r m e r OAR 436-35-
3 0 0 ( 5 ) ( b ) , c l a i m a n t i s e n t i t l e d t o no v a l u e f o r t r a i n i n g . However, SAIF d i d n o t 
r e q u e s t a r e d u c t i o n o f t h e 14 p e r c e n t unscheduled permanent d i s a b i l i t y award and 
we, t h e r e f o r e , a f f i r m t h e Referee. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 10, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CHERYL S. VAN HEE, Claimant 

WCB Case No. 89-06835 
ORDER ON REVIEW 

W i l b u r C. Smith, J r . , C l a i m a n t Attorney-
D a v i d J. L i l l i g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee B e n n e t t ' s o r d e r 
t h a t : (1) u p h e l d t h e SAIF C o r p o r a t i o n ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m f o r massage t h e r a p y ; and (2) d e c l i n e d t o assess p e n a l t i e s and a t 
t o r n e y f e e s f o r an a l l e g e d unreasonable d e n i a l . On r e v i e w , t h e i s s u e s a r e com
p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's c o n c l u s i o n s w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C o m p e n s a b i l i t y 

C l a i m a n t f i r s t argues t h a t SAIF's "de f a c t o " d e n i a l o f her c l a i m f o r 
massage t h e r a p y was an i m p e r m i s s i b l e "back-up" d e n i a l under Bauman v. SAIF, 295 
Or 788 ( 1 9 8 3 ) . We d i s a g r e e . 

Bauman i n v o l v e d t h e d e n i a l o f t h e c o m p e n s a b i l i t y o f a c o n d i t i o n o f an a l 
r e a d y a c c e p t e d c l a i m . Here, SAIF has n o t d e n i e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c o n d i t i o n , b u t r a t h e r t h e c o m p e n s a b i l i t y o f t h e r e q u e s t e d m e d i c a l s e r v i c e s . Accord
i n g l y , Bauman does n o t a p p l y . An i n s u r e r can, a t any t i m e , deny, i n whole o r i n 
p a r t , a c l a i m f o r m e d i c a l s e r v i c e s on t h e ground t h a t t h e y a r e noncompensable. 
N o r t h Clackamas School D i s t r i c t v. White, 305 Or 48, r e c o n 305 Or 468 ( 1 9 8 8 ) . 

C l a i m a n t n e x t argues t h a t t h e r e q u e s t e d massage t h e r a p y i s compens
a b l e . Massage t h e r a p y i s o n l y compensable when i t i s c a r r i e d o u t under t h e 
" d i r e c t c o n t r o l and s u p e r v i s i o n o f t h e a t t e n d i n g p h y s i c i a n . " Former OAR 436-10-
0 5 0 ( 2 ) ; Verna B. Herb, 37 Van N a t t a 1247 (19 8 5 ) . C l a i m a n t argues t h a t her 
l i c e n s e d massage t h e r a p i s t i s her " a t t e n d i n g p h y s i c i a n " and, t h e r e f o r e , he can 
p r o v i d e t r e a t m e n t d i r e c t l y w i t h o u t s u p e r v i s i o n from a p h y s i c i a n . We d i s a g r e e . 

Former OAR 436-10-050(1) p r o v i d e s t h a t o n l y p h y s i c i a n s l i c e n s e d by t h e 
Board o f M e d i c a l Examiners, t h e Board o f D e n t a l Examiners, t h e Board o f C h i r o 
p r a c t i c Examiners, t h e Board o f N a t u r o p a t h i c Examiners, and Nurse P r a c t i t i o n e r s 
l i c e n s e d by t h e Board o f N u r s i n g may be d e s i g n a t e d as " a t t e n d i n g p h y s i c i a n s . " 
A c c o r d i n g l y , a person o n l y l i c e n s e d as a massage t h e r a p i s t can n o t be an a t t e n d 
i n g p h y s i c i a n . Verna B. Herb, supra. We conclude t h a t c l a i m a n t has n o t shown 
t h a t t h e c l a i m e d massage t r e a t m e n t was performed under t h e d i r e c t c o n t r o l o f her 
a t t e n d i n g p h y s i c i a n . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t contends t h a t t h e Referee e r r e d i n f a i l i n g t o assess p e n a l 
t i e s and a t t o r n e y f e e s , because SAIF's d e n i a l was u n r e a s o n a b l e . We d i s a g r e e . 

ORS 656.262(10) p r o v i d e s t h a t an i n s u r e r who u n r e a s o n a b l y d e l a y s 
acceptance o r d e n i a l o f a c l a i m s h a l l be l i a b l e f o r an a d d i t i o n a l amount up t o 
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25 p e r c e n t o f t h e amounts t h e n due p l u s any a t t o r n e y f e e s . Here, t h e r e a r e no 
amounts due. T h e r e f o r e , t h e r e i s n o t h i n g on which t o base a p e n a l t y . E l l i s v. 
McCal l I n s u l a t i o n , 308 Or 74 (19 8 9 ) . 

W i t h r e g a r d t o a t t o r n e y f e e s , ORS 656.382 p r o v i d e s t h a t a t t o r n e y f e e s 
a r e t o be assessed based on unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n . Because t h e c l a i m e d s e r v i c e s were not compensable, t h e d e l a y i n a c c e p t i n g 
o r d e n y i n g d i d n o t d e l a y any compensation. T h e r e f o r e , t h e r e was no u n r e a s o n a b l e 
r e s i s t a n c e t o t h e payment o f compensation. No a t t o r n e y f e e may be assessed. 
L l o y d L. C r i p e , 41 Van N a t t a 1774 (19 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 11, 1989 i s a f f i r m e d . 

November 8, 1990 ; C i t e as 42 Van N a t t a 2544 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CALVIN E. DAVISON, Claimant 

WCB Case No. 89-12909 
ORDER ON REVIEW 

Emmons, e t a l . , Claimant A t t o r n e y s 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t a f f i r m e d a D e t e r 
m i n a t i o n Order award o f 17 p e r c e n t (54.4 degrees) unscheduled permanent d i s a b i l 
i t y f o r a low back i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f un s c h e d u l e d perma
nent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " as our own. 

CONCLUSIONS OF LAW AND OPINION 

We adopt p a r a g r a p h s one t h r o u g h seven and para g r a p h n i n e o f t h e R e f e r e e ' s 
" C o n c l u s i o n s and O p i n i o n s " , r e g a r d i n g c l a i m a n t ' s age, e d u c a t i o n and i m p a i r m e n t 
v a l u e s . We supplement w i t h t h e f o l l o w i n g . 

The R e f e r e e f o u n d , and we f i n d , t h a t c l a i m a n t i s n o t w o r k i n g as a r e s u l t 
o f h i s i n j u r y and t h a t no employment was o f f e r e d . T h e r e f o r e , c l a i m a n t ' s a d a p t 
a b i l i t y v a l u e i s based on former OAR 436-35-310(4). The Referee f u r t h e r f o u n d , 
and we f i n d , t h a t c l a i m a n t was capable o f l i f t i n g 30 pounds, t h e r e b y p l a c i n g 
c l a i m a n t ' s p h y s i c a l c a p a c i t y i n t h e l i g h t - m e d i u m range. See f o r m e r OAR 436-35-
3 1 0 ( 4 ) ( b ) & ( c ) . For wo r k e r s w i t h t h e p h y s i c a l c a p a c i t y t o do more t h a n t h e r e 
q u i r e m e n t s o f one c a t e g o r y , b u t n o t t h e f u l l range o f r e q u i r e m e n t s f o r t h e n e x t 
h i g h e r c a t e g o r y , t h e v a l u e s h a l l be t h e average o f t h e v a l u e s f o r t h e two c a t e 
g o r i e s . Former OAR 436-35-310(4). T h e r e f o r e , because c l a i m a n t ' s p h y s i c a l 
c a p a c i t y f a l l s between medium and l i g h t , we f i n d t h a t t h e a p p r o p r i a t e a d a p t a b i l 
i t y v a l u e i s 2.5. 

I n d e t e r m i n i n g c l a i m a n t ' s a d a p t a b i l i t y v a l u e , t h e Referee s u b t r a c t e d t h e 
v a l u e r e s u l t i n g f r o m c l a i m a n t ' s Oregon i n j u r y (2.5) from t h e v a l u e r e s u l t i n g 
f r o m a C a l i f o r n i a i n j u r y ( 4 ) . I n so d o i n g , t h e Referee reached an a d a p t a b i l i t y 
v a l u e o f 1.5. We d i s a g r e e . 
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Former OAR 436-35-310(4) p r o v i d e s t h a t : 

2545 

" I f , as a r e s u l t o f t h e i n j u r y , t h e worker i s n o t 
w o r k i n g and no employment has been o f f e r e d , t h e 
v a l u e o f t h i s f a c t o r s h a l l be based on t h e 
[ c l a i m a n t ' s ] p h y s i c a l c a p a c i t y . . . " 

The r u l e does n o t p r o v i d e f o r a r e d u c t i o n i n t h e a d a p t a b i l i t y f a c t o r due t o 
a p r i o r o u t o f s t a t e i n j u r y . We i n t e r p r e t t h i s t o mean t h a t c l a i m a n t ' s p h y s i c a l 
c a p a c i t y a t t h e t i m e o f h e a r i n g c o n t r o l s . T h e r e f o r e , s i n c e c l a i m a n t ' s p h y s i c a l 
c a p a c i t y a t t h e t i m e o f h e a r i n g was between t h e l i g h t and medium c a t e g o r i e s , 
c l a i m a n t ' s a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s t h e average between t h o s e two c a t e 
g o r i e s , i . e . , 2.5. 

R e c a l c u l a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a ving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent d i s 
a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m a n t ' s 
age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 4, t h e sum i s 5. When t h a t v a l u e i s 
m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5, t h e p r o d u c t i s 12.5. When t h a t 
v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 5, t h e r e s u l t i s 17.5 p e r c e n t un
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). That d i s a b i l 
i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . Former OAR 436-35-
2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 18 
p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 23, 1989 i s m o d i f i e d . I n a d d i t i o n t o t h e 
D e t e r m i n a t i o n Order award, c l a i m a n t i s awarded 1 p e r c e n t (3.2 d e grees) unsched
u l e d permanent d i s a b i l i t y , f o r a t o t a l o f 18 p e r c e n t (57.6 d e grees) unscheduled 
permanent d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s awarded.25 p e r c e n t o f t h e i n c r e a s e d 
compensation c r e a t e d by t h e o r d e r , not t o exceed $3,800. 

November 8, 1990 C i t e as 42 Van N a t t a 2545 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BARTOLO RODRIGUEZ, Claimant 

WCB Case No. CO-00067 
ORDER ON RECONSIDERATION APPROVING CLAIM DISPOSITION AGREEMENT 

Robert J. G u a r r a s i , Claimant A t t o r n e y 
C a r o l T a a f f e ( S a i f ) , Defense A t t o r n e y 

On September 7, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' 
c l a i m d i s p o s i t i o n agreement i n t h e a b ove-captioned m a t t e r . P u r s u a n t t o t h a t 
agreement, i n c o n s i d e r a t i o n o f t h e payment o f $25,000 by t h e SAIF C o r p o r a t i o n ; 
c l a i m a n t agreed t o r e l e a s e h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . However, by o r d e r d a t e d 
O c t o b e r 12, 1990, t h e Board w i t h d r e w i t s acknowledgment and r e f u s e d t o approve 
t h e agreement because i t i n c l u d e d a p r o v i s i o n t h a t t h e w r i t t e n Spanish t r a n s l a 
t i o n o f t h e agreement s h a l l n o t c o n s t i t u t e a p a r t o f t h e t e x t o f t h e agreement 
and s h a l l n o t be c o n s i d e r e d i n any d i s p u t e as t o i t s meaning. Because c l a i m a n t 
cannot r e a d o r u n d e r s t a n d E n g l i s h , t h e Board reasoned t h a t t h e Spanish t r a n s l a 
t i o n must c o n s t i t u t e a p a r t o f t h e agreement i n o r d e r t o as s u r e t h a t t h e t e r m s 
and c o n d i t i o n s c o n t a i n e d i n t h e agreement are t h e same t o which c l a i m a n t had 
as s e n t e d . 

The p a r t i e s j o i n t l y r e q u e s t r e c o n s i d e r a t i o n o f t h e Board's o r d e r . 
They move t h e Board t o s t r i k e t h e a f o r e m e n t i o n e d p r o v i s i o n f r o m t h e agreement 
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and approve t h e agreement as m o d i f i e d . The m o t i o n i s g r a n t e d on r e c o n s i d e r a 
t i o n . 

The Board i s persuaded . t h a t , i n t h i s case, g r a n t i n g t h e m o t i o n t o 
s t r i k e r e s o l v e s i t s s o l e o b j e c t i o n t o t h e agreement and does n o t a l t e r t h e 
agreement i t s e l f i n a s u b s t a n t i v e manner. F u r t h e r m o r e , absent t h e o f f e n s i v e 
p r o v i s i o n , t h e t e r m s o f t h e agreement a re i n accordance w i t h a l l s t a t u t o r y and 
a d m i n i s t r a t i v e p r e r e q u i s i t e s . Upon removal o f t h e o f f e n s i v e p r o v i s i o n , a l l o f 
t h o s e r e q u i r e m e n t s w i l l have been met. 

Under t h e s e c i r c u m s t a n c e s , i t i s unnecessary t o recommence c l a i m a n t ' s 
30-day r i g h t t o d i s a p p r o v e t h e r e v i s e d agreement. See ORS 6 5 6 . 2 3 6 ( 1 ) ( c ) . 
T h e r e f o r e , t h e Board s h a l l n o t r e q u i r e t h e p a r t i e s t o submit a r e v i s e d agreement 
p u r s u a n t t o t h e s t a n d a r d acknowledgment p r o c e d u r e s . See OAR 438-09-02 5 ( 1 ) , ( 2 ) . 
S t r i k i n g t h e a f o r e m e n t i o n e d p r o v i s i o n conforms t h i s agreement t o t h e te r m s and 
c o n d i t i o n s p r e s c r i b e d by t h e D i r e c t o r on t h e d a t e o f acknowledgment. See 
ORS 6 5 6 . 2 3 6 ( 1 ) ; f o r m e r OAR 436-60-145. Moreover, t h e Board does n o t f i n d any 
s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See ORS 6 5 6 . 2 3 6 ( 1 ) . 

On r e c o n s i d e r a t i o n , as m o d i f i e d h e r e i n , t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i s approved, hereby f u l l y and f i n a l l y r e s o l v i n g t h i s m a t t e r . An 
a t t o r n e y f e e p a y a b l e t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e terms o f t h e agree
ment i s a l s o approved. 

I T IS SO ORDERED. 

November 8, 1990 C i t e as 42 Van N a t t a 2546 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CHRISTOPHER GRANT, B e n e f i c i a r y of 

JEANNIE E. SPUNAUGLE (Deceased), Claimant 
WCB Case No. 89-05357 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 
Ken R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t ' s b e n e f i c i a r y r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n . O r d e r awarding 14 p e r c e n t (44.8 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y f o r a neck, r i g h t s h o u l d e r and r i g h t arm c o n d i t i o n . On r e 
v i e w t h e i s s u e i s e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g a d d i t i o n . 

C l a i m a n t ' s c e r v i c a l c o n d i t i o n was accepted as compensable. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t t h e D i s a b i l i t y R a t i n g Standards a r e i n t e n d e d t o 
d e t e r m i n e t h e l o s s o f e a r n i n g c a p a c i t y o f a l i v i n g c l a i m a n t . The R e f e r e e f u r 
t h e r f o u n d t h a t c l a i m a n t d i e d b e f o r e she became m e d i c a l l y s t a t i o n a r y f o r reasons 
u n r e l a t e d t o her compensable i n j u r y , so t h a t t h e r e a r e no range o f m o t i o n f i n d 
i n g s or o t h e r f i n d i n g s o f permanent impairment i n t h e r e c o r d . A c c o r d i n g l y , t h e 
Re f e r e e c o n c l u d e d t h e s t a n d a r d s were n o t a p p l i c a b l e and t h a t c l a i m a n t ' s d i s a b i l 
i t y award s h o u l d be based upon her " a c t u a l and proven p h y s i c a l i m p a i r m e n t a t t h e 
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d a t e o f d e a t h . " C o n c l u d i n g t h a t t h e 14 p e r c e n t permanent d i s a b i l i t y awarded by 
t h e D e t e r m i n a t i o n Order was so based, t h e Referee a f f i r m e d t h e D e t e r m i n a t i o n 
Order. We a f f i r m t h e r e s u l t s o f t h e Referee b u t f o r d i f f e r e n t r e a s o n s . 

A c l a i m a n t ' s b e n e f i c i a r i e s are e n t i t l e d t o r e c o v e r an i n j u r e d w o r k e r ' s 
b e n e f i t s . However, t h e c l a i m a n t must be e n t i t l e d t o b e n e f i t s b e f o r e t h e 
c l a i m a n t ' s b e n e f i c i a r i e s can r e c e i v e t h o s e b e n e f i t s . ORS 6 5 6 . 2 1 8 ( 1 ) . 

C l a i m a n t argues t h a t a l l o f t h e s t a n d a r d s , i n c l u d i n g t h o s e r e l a t e d t o 
age, e d u c a t i o n and a d a p t a b i l i t y , s h o u l d be c o n s i d e r e d i n r a t i n g t h e decedent's 
permanent d i s a b i l i t y . The Referee appears t o have based t h e award on impairment 
o n l y . 

C l a i m a n t ' s age and e d u c a t i o n v a l u e s are r e a d i l y d e t e r m i n a b l e and her 
d e a t h w o uld have no e f f e c t on them. The a d a p t a b i l i t y f a c t o r , however, depends 
on c l a i m a n t ' s a b i l i t y t o r e t u r n t o work, and t h e t y p e o f work she would be phys
i c a l l y a b l e t o p e r f o r m . 

I t i s u n d i s p u t e d t h a t c l a i m a n t was never found m e d i c a l l y s t a t i o n a r y . 
There has been no m e d i c a l r e p o r t i n which c l a i m a n t was r e l e a s e d t o r e t u r n t o 
work, n o r a r e t h e r e any r e p o r t s o f measurements o f her r e s i d u a l p h y s i c a l 
c a p a c i t i e s . . 

C l a i m a n t ' s t r e a t i n g neurosurgeon i n d i c a t e d c l a i m a n t l i k e l y c o u l d r e t u r n 
t o work. C l a i m a n t r e l i e s i n s t e a d on t h e o p i n i o n o f Dr. Day, her t r e a t i n g c h i r o 
p r a c t o r , who o p i n e d t h a t , had c l a i m a n t l i v e d , her r e s i d u a l work c a p a c i t y would 
have been i n t h e l i g h t t o s e d e n t a r y range, w i t h no r e p e t i t i v e use o f t h e arms 
and a maximum l i f t i n g a b i l i t y o f 15 pounds. 

We f i n d Dr. Day's o p i n i o n o f c l a i m a n t ' s r e s i d u a l work c a p a c i t y t o be 
s p e c u l a t i v e . I n l i g h t o f t h e s p e c u l a t i v e m e d i c a l e v i d e n c e c o n c e r n i n g c l a i m a n t ' s 
a d a p t a b i l i t y f a c t o r , and because evidence o f c l a i m a n t ' s a b i l i t y t o r e t u r n t o 
work i s l i k e w i s e s p e c u l a t i v e , we are n o t persuaded c l a i m a n t ' s a d a p t a b i l i t y was 
a f f e c t e d by t h e i n j u r y . T h e r e f o r e , no v a l u e w i l l be g i v e n f o r a d a p t a b i l i t y . 
When no v a l u e * i s g i v e n f o r a d a p t a b i l i t y , which i s a m u l t i p l i e r o f age and educa
t i o n , t h e r a t i n g o f d i s a b i l i t y becomes one i n which t h e o n l y f a c t o r c o n s i d e r e d 
i s i m p a i r m e n t . 

The e v i d e n c e on permanent impairment, o t h e r t h a n t h e e v i d e n c e o f 
c l a i m a n t ' s s u r g e r i e s , i s s i m i l a r l y s p e c u l a t i v e and u n p e r s u a s i v e . See 
R o s s i v. Z i d e l l E x p l o r a t i o n s , I n c . , 40 Or App 417 ( 1 9 7 9 ) . However, s i n c e t h e 
i n s u r e r d i d n o t seek a r e d u c t i o n i n c l a i m a n t ' s d i s a b i l i t y award, t h e Referee's 
o r d e r s h a l l be a f f i r m e d . 

ORDER 

The Referee's o r d e r d a t e d J u l y 19, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LONNIE H. STOUT, Claimant 
WCB Case No. 88-19732 

ORDER ON REVIEW 
S t a f f o r d H a z e l e t t , Defense Attorney-

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r w h i c h f o u n d t h a t 
c l a i m a n t was e n t i t l e d t o reimbursement f o r v o c a t i o n a l expenses. On r e v i e w , t h e 
i s s u e i s whether t h e Referee was c o r r e c t i n r e v e r s i n g t h e D i r e c t o r ' s o r d e r w h i c h 
d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r reimbursement. We r e v e r s e . 

BACKGROUND 

C l a i m a n t has a compensable c l a i m f o r a low back, i n j u r y w h i c h o c c u r r e d i n 
December 1985. He became e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e on December 18, 
1986.. H i s c l a i m was c l o s e d by a J u l y 17, 1987 D e t e r m i n a t i o n Order w h i c h awarded 
15 p e r c e n t unscheduled permanent d i s a b i l i t y and 5 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y f o r h i s l e f t l e g . 

C l a i m a n t began w o r k i n g w i t h K a t h l e e n Foreman, r e h a b i l i t a t i o n c o n s u l t a n t , 
d u r i n g t h e summer o f 1987. Ms. Foreman i n d i c a t e d t h a t c l a i m a n t w o u l d be e n t i 
t l e d t o reimbursement f o r c l o t h e s necessary t o pursue employment. C l a i m a n t was 
a d v i s e d t o keep r e c e i p t s o f such purchases i n o r d e r t o o b t a i n reimbursement. 
T h e r e a f t e r , c l a i m a n t purchased c l o t h i n g s u i t a b l e f o r h i s new p o s i t i o n . 

F o l l o w i n g t h i s , c l a i m a n t l o c a t e d a p o s i t i o n as a s a l e s r e p r e s e n t a t i v e f o r 
a t r u c k l i n e . He r e q u e s t e d reimbursement from t h e i n s u r e r i n t h e amount o f 
$521.68 f o r c l o t h i n g t h a t he had purchased. By l e t t e r o f January 2 1 , 1988, t h e 
i n s u r e r d e n i e d reimbursement on t h e b a s i s t h a t t h e purchases had n o t been p r e -
a u t h o r i z e d . 

I n e a r l y March 1988, c l a i m a n t r e q u e s t e d a h e a r i n g , c o n c e r n i n g t h e i n 
s u r e r ' s d e n i a l , f r o m t h e R e h a b i l i t a t i o n Review S e c t i o n ("RRS"). By l e t t e r d a t e d 
May 23, 1988, RRS se n t c l a i m a n t a l e t t e r r e q u e s t i n g t h a t he submit r e c e i p t s con
c e r n i n g t h e $521.68 reimbursement as t h e r e c e i p t s s u b m i t t e d p r i o r t o t h a t t i m e 
were n o t s u f f i c i e n t t o s u p p o r t o r j u s t i f y h i s reimbursement r e q u e s t . 

On August 3 1 , 1988, RRS sent c l a i m a n t a " L e t t e r o f Warning" a d v i s i n g t h a t 
h i s r e q u e s t f o r r e v i e w may be d i s m i s s e d because he had f a i l e d t o p r o v i d e t h e 
nece s s a r y r e c e i p t s t o t a l l i n g $521.68. The l e t t e r f u r t h e r n o t i f i e d c l a i m a n t t h a t 
h i s r e q u e s t would be d i s m i s s e d on September 15, 1988 u n l e s s i t e m i z e d , d a t e d r e 
c e i p t s t o t a l l i n g $521.68 were p r o v i d e d by t h a t d a t e . 

On September 16, 1988, RRS d i s m i s s e d c l a i m a n t ' s r e v i e w r e q u e s t p u r s u a n t t o 
OAR 436-120-210(5) on t h e b a s i s t h a t he had not p r o v i d e d t h e r e q u e s t e d r e c e i p t s . 
C l a i m a n t r e q u e s t e d r e v i e w by a Referee p u r s u a n t t o ORS 65 6 . 2 8 3 ( 1 ) . 

The R e f e r e e h e l d an e v i d e n t i a r y h e a r i n g and conclud e d t h a t t h e d i s m i s s a l 
was i m p r o p e r and remanded t h e c l a i m t o t h e i n s u r e r f o r reimbursement. 

CONCLUSIONS OF LAW AND OPINION 

The i n s u r e r contends t h a t t h e Referee e r r e d i n s e t t i n g a s i d e t h e D i r e c 
t o r ' s Order o f D i s m i s s a l and remanding t h e m a t t e r t o i t f o r reimbursement. We 
agree. 
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ORS 656.283(2) p r o v i d e s t h a t t h e D i r e c t o r ' s d e c i s i o n as t o v o c a t i o n a l as
s i s t a n c e m a t t e r s may be m o d i f i e d o n l y i f t h e d e c i s i o n : (1) v i o l a t e s a s t a t u t e 
o r r u l e ; (b) exceeds t h e s t a t u t o r y a u t h o r i t y o f t h e agency; ( c ) was made upon 
u n l a w f u l p r o c e d u r e ; o r (d) was c h a r a c t e r i z e d as an abuse o f d i s c r e t i o n o r 
c l e a r l y u n w a r r a n t e d e x e r c i s e o f d i s c r e t i o n . 

A f i n d i n g o f one t h e c i r c u m s t a n c e s l i s t e d a t ORS 6 5 6 . 2 8 3 ( 2 ) ( a ) t h r o u g h (d) 
i s mandatory b e f o r e a D i r e c t o r ' s o r d e r may be changed by a Ref e r e e . See R i c h a r d 
A. C o l c l a s u r e , 42 Van N a t t a 2454 (1990). Here, t h e Referee made no f i n d i n g s on 
any o f t h e f o u r bases f o r m o d i f y i n g t h e D i r e c t o r ' s o r d e r . 

The D i r e c t o r , t h r o u g h t h e RRS, d i s m i s s e d c l a i m a n t ' s r e q u e s t p u r s u a n t t o 
OAR 436-120-210(5) whi c h a l l o w s f o r d i s m i s s a l f o r f a i l u r e t o p r o v i d e i n f o r m a t i o n 
and p a r t i c i p a t e i n a d m i n i s t r a t i v e r e v i e w as r e q u e s t e d by t h e RRS. The d i s m i s s a l 
was based on t h e f a c t t h a t c l a i m a n t d i d not p r o v i d e RRS w i t h i t e m i z e d and da t e d 
r e c e i p t s , d e s p i t e b e i n g asked t o do so. 

The e v i d e n t i a r y r e c o r d c o n t a i n s two l e t t e r s f rom RRS t o c l a i m a n t r e q u e s t 
i n g t h e r e c e i p t s and w a r n i n g him t h a t t h e m a t t e r would be d i s m i s s e d i f he f a i l e d 
t o comply w i t h t h e r e q u e s t . The r e c o r d does n o t c o n t a i n e v i d e n c e t h a t RRS's r e 
qu e s t was c o m p l i e d w i t h by c l a i m a n t . Under t h e s e c i r c u m s t a n c e s , i t can rea s o n 
a b l y be co n c l u d e d f r o m t h e e v i d e n t i a r y r e c o r d t h a t c l a i m a n t f a i l e d t o p r o v i d e 
i n f o r m a t i o n as r e q u e s t e d by RRS. The D i s m i s s a l Order does n o t c o n s t i t u t e an 
abuse o f d i s c r e t i o n . C o l c l a s u r e , supra. 

We a r e un a b l e t o conclude t h a t t h e D i r e c t o r ' s o r d e r f a l l s w i t h i n one o f 
t h e c i r c u m s t a n c e s l i s t e d i n ORS 656.283(a) t h r o u g h ( d ) . A c c o r d i n g l y , n e i t h e r we 
nor t h e Ref e r e e have a u t h o r i t y t o m o d i f y t h e D i r e c t o r ' s o r d e r . ORS 656.283(2). 
As we have fo u n d t h a t t h e D i r e c t o r ' s o r d e r s h o u l d n o t be m o d i f i e d , i t f o l l o w s 
t h a t t h e Referee e r r e d i n remanding t h e m a t t e r t o t h e i n s u r e r f o r reimbursement. 

ORDER • 

The Referee's o r d e r d a t e d March 8, 1989, i s r e v e r s e d . The D i r e c t o r ' s 
Order o f D i s m i s s a l i s r e i n s t a t e d and a f f i r m e d i n i t s e n t i r e t y . 

November 8, 1990 C i t e as 42 Van N a t t a 2549 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSEPH G. THOMAS, Claimant 

WCB Case No. 89-01877 
ORDER ON REVIEW 

R i c h a r d O. N e s t i n g , Claimant A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r w h i c h d i s m i s s e d h i s 
r e q u e s t f o r h e a r i n g . On r e v i e w , t h e i s s u e i s d i s m i s s a l . We a f f i r m . 

FINDINGS OF FACT 

On January 30, 1989, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g p r o t e s t i n g t h e 
i n s u r e r ' s d e n i a l . A h e a r i n g was s e t f o r A p r i l 26, 1989. On A p r i l 26, 1989, 
c l a i m a n t appeared a t t h e h e a r i n g u n r e p r e s e n t e d . A f t e r b e i n g a d v i s e d o f h i s 
r i g h t t o c o u n s e l , c l a i m a n t d e c i d e d he wished t o o b t a i n c o u n s e l and t h e m a t t e r 
was c o n t i n u e d . 
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T h e r e a f t e r , c l a i m a n t r e t a i n e d counsel and a h e a r i n g was s e t f o r J u l y 7, 
1989. A t t h e J u l y 7, 1989 h e a r i n g t h e i n s u r e r s u b m i t t e d two p h y s i c i a n ' s r e p o r t s 
as e v i d e n c e . C l a i m a n t ' s c o u n s e l r e q u e s t e d a c o n t i n u a n c e i n o r d e r t o depose t h e 
a u t h o r s o f t h e two r e p o r t s . The Referee t h e n c o n t i n u e d t h e m a t t e r p e n d i n g t h e 
d e p o s i t i o n s . 

On October 13, 1989, t h e i n s u r e r s u b m i t t e d a m o t i o n t o d i s m i s s p u r s u a n t t o 
OAR 438 - 0 6 - 0 7 1 ( 1 ) . A copy o f t h e m o t i o n was sent t o c l a i m a n t ' s c o u n s e l . 
C l a i m a n t ' s c o u n s e l was a l s o n o t i f i e d by t e l e p h o n e o f t h e i n s u r e r ' s s u b m i s s i o n o f 
t h e m o t i o n t o d i s m i s s . On November 15, 1989, t h e Referee d i s m i s s e d c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g . On November 24, 1989, c l a i m a n t c o u n s e l ' s s u b m i t t e d a 
m o t i o n f o r r e c o n s i d e r a t i o n s t a t i n g t h a t he had c o n t a c t e d one o f t h e p h y s i c i a n s 
and o b t a i n e d a r e p o r t w h i c h was date d J u l y 20, 1989. He f u r t h e r s t a t e d t h a t he 
a n t i c i p a t e d r e c e i p t o f a r e p o r t from t h e o t h e r p h y s i c i a n . 

The R e f e r e e d i d n o t r e c o n s i d e r h i s o r d e r o f d i s m i s s a l and c l a i m a n t 
r e q u e s t e d r e v i e w . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s conduct r e s u l t e d i n an u n j u s t i f i e d d e l a y e x c e e d i n g 60 days. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d i s m i s s e d c l a i m a n t ' s case p u r s u a n t t o OAR 438-06 - 0 7 1 ( 1 ) . We 
agree. 

OAR 438-06-071(1) p r o v i d e s : 

"A r e q u e s t f o r h e a r i n g may be d i s m i s s e d i f a r e f e r e e 
f i n d s t h a t t h e p a r t y t h a t r e q u e s t e d t h e h e a r i n g has 
abandoned t h e r e q u e s t f o r h e a r i n g o r has engaged i n 
conduct t h a t has r e s u l t e d i n an u n j u s t i f i e d d e l a y i n 
h e a r i n g f o r more t h a n 60 days." 

C l a i m a n t ' s o r i g i n a l h e a r i n g was scheduled f o r A p r i l 26, 1989. The m a t t e r 
was c o n t i n u e d f o r c l a i m a n t t o o b t a i n c o u n s e l . Claimant o b t a i n e d c o u n s e l and t h e 
m a t t e r was s e t f o r h e a r i n g on J u l y 7, 1989. At t h a t t i m e , c l a i m a n t ' s c o u n s e l 
r e q u e s t e d a c o n t i n u a n c e t o depose two p h y s i c i a n s . 

A p p r o x i m a t e l y 102 days l a t e r , t h e i n s u r e r moved f o r d i s m i s s a l . C l a i m a n t ' s 
c o u n s e l d i d n o t respond t o t h i s m o t i o n w i t h i n t h e t i m e a l l o t t e d by OAR 438-06-
045. When claimant.'s c o u n s e l d i d respond by r e q u e s t i n g r e c o n s i d e r a t i o n , he had 
no t y e t deposed t h e two p h y s i c i a n s , which was t h e ground on whic h t h e c o n t i n u 
ance had been g r a n t e d . I n f a c t , c l a i m a n t ' s c o u n s e l had o b t a i n e d a r e p o r t f r o m 
one p h y s i c i a n w h i c h was d a t e d J u l y 20, 1989, b u t had n o t d i s c l o s e d t h e r e p o r t 
nor t a k e n any o t h e r a c t i o n s w i t h r e g a r d t o t h i s m a t t e r . 

C l a i m a n t ' s c o u n s e l o f f e r s no j u s t i f i c a t i o n f o r f a i l i n g t o depose o r o t h e r 
w i s e a t t e m p t t o subm i t e v i d e n c e from t h e two p h y s i c i a n s w i t h i n 60 days o f t h e 
c o n t i n u a n c e . The o n l y j u s t i f i c a t i o n o f f e r e d r e l a t e s t o h i s d e l a y i n r e s p o n d i n g 
t o t h e i n s u r e r ' s m o t i o n f o r d i s m i s s a l . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s conduct r e s u l t e d i n 
a d e l a y o f more t h a n 60 days. We f u r t h e r conclude t h a t t h i s d e l a y was u n j u s t i 
f i e d . A c c o r d i n g l y , t h e Referee p r o p e r l y d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 15, 1989 i s a f f i r m e d . 
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C l a i m a n t s u s t a i n e d a compression f r a c t u r e o f t h e L2, f r a c t u r e s o f L I , L2 
and L3, underwent a s p i n a l f u s i o n a t L2-3 and s u f f e r s f r o m c h r o n i c p a i n w h i c h 
l i m i t s r e p e t i t i v e use o f h i s back. 

C l a i m a n t cannot r e a d , w r i t e o r speak E n g l i s h . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y under t h e "odd-
l o t " d o c t r i n e . I n making t h i s d e t e r m i n a t i o n , t h e Referee f o u n d i t f u t i l e f o r 
c l a i m a n t t o seek r e g u l a r g a i n f u l employment. We d i s a g r e e . 

C l a i m a n t must p r o v e by a preponderance o f t h e e v i d e n c e t h a t he i s perma
n e n t l y t o t a l l y d i s a b l e d . H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) . He can e s t a b l i s h 
permanent t o t a l d i s a b i l i t y by p r o v i n g he i s t o t a l l y p h y s i c a l l y i n c a p a c i t a t e d , o r 
by p r o v i n g , under t h e " o d d - l o t " d o c t r i n e , t h a t t h e c o m b i n a t i o n o f h i s p h y s i c a l 
i n c a p a c i t y p l u s non-medical f a c t o r s , such as age, e d u c a t i o n , work e x p e r i e n c e , 
t r a i n i n g and m e n t a l c a p a c i t y , r e s u l t i n h i s permanent t o t a l d i s a b i l i t y . Welch 
v. B a n n i s t e r P i p e l i n e , 70 Or App 699 (19 8 4 ) ; W i l s o n v. Weyerhaeuser Co., 30 Or 
App 403 ( 1 9 7 7 ) ; Shaw v. SAIF, 78 Or App 588 ( 1 9 8 6 ) . I n a d d i t i o n , c l a i m a n t has 
t h e b u rden t o e s t a b l i s h t h a t he has made r e a s o n a b l e e f f o r t s t o o b t a i n work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n , u n l e s s i t i s shown t h a t e f f o r t s would be 
f u t i l e . ORS 65 6 . 2 0 6 ( 3 ) ; Butcher v. SAIF, 45 Or App 318 ( 1 9 8 3 ) . 

C l a i m a n t acknowledges t h a t he i s not pe r m a n e n t l y and t o t a l l y d i s a b l e d by 
h i s p h y s i c a l c o n d i t i o n r e s u l t i n g from h i s compensable back i n j u r y . He r e l i e s on 
t h e " o d d - l o t " d o c t r i n e and t h e o p i n i o n o f v o c a t i o n a l c o u n s e l o r H u c k f e l d t . We 
d i s a g r e e . 

The o n l y e v i d e n c e a d d r e s s i n g t h e i s s u e o f permanent t o t a l d i s a b i l i t y i s a 
v o c a t i o n a l r e p o r t s u b m i t t e d by v o c a t i o n a l c o u n s e l o r H u c k f e l d t . (Ex. 4 7 ) . 
H u c k f e l d t r e p o r t e d t h a t c l a i m a n t was p o t e n t i a l l y e l i g i b l e f o r employment i n un
s k i l l e d j o b s i n t h e s e d e n t a r y t o l i g h t c a t e g o r i e s . . ." However, a f t e r n o t i n g 
t h a t c l a i m a n t ' s " a d a p t a b i l i t y t o f i n d i n g work [was] s e v e r e l y i m p a c t e d as a r e 
s u l t o f [ h i s ] l i m i t e d e d u c a t i o n a l and work background, as w e l l as l a c k o f f a c i l 
i t y i n s p e a k i n g , r e a d i n g and w r i t i n g t h e E n g l i s h language," H u c k f e l d t c o n c l u d e d 
t h a t f o r t h o s e reasons c l a i m a n t was unemployable u n t i l he r e c e i v e d r e h a b i l i t a 
t i o n . I d . 

We do n o t r e l y on H u c k f e l d t ' s o p i n i o n , however, as we f i n d i t unpersua-
s i v e . Somers v. SAIF, 77 Or App 259, 262 ( 1 9 8 6 ) ; See Hammons v. P e r i n i Corp., 
43 Or App 299, 302 ( 1 9 7 9 ) . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. K e i s e r , and t h e O r t h o p a e d i c C o n s u l t a n t s 
i n d i c a t e d t h a t c l a i m a n t was capable o f r e t u r n i n g t o m o d i f i e d work. (Exs. 4 1 , 
4 2 ) . C l a i m a n t t e s t i f i e d t h a t he was, a t t h e t i m e o f h e a r i n g , c a p a b l e o f p e r 
f o r m i n g work i n t h e l i g h t c a t e g o r y . I n f a c t , c l a i m a n t had r e t u r n e d t o m o d i f i e d 
work f r o m A p r i l 1988 t h r o u g h October 1988. He stopped w o r k i n g o n l y because t h e 
j o b ended, n o t because he was unable t o p e r f o r m t h e work. 

Under t h e c i r c u m s t a n c e s , we f i n d t h a t t h e preponderance o f t h e e v i d e n c e 
e s t a b l i s h e s t h a t c l a i m a n t i s capable o f w o r k i n g . T h e r e f o r e , based on t h e l a c k 
o f m e d i c a l e v i d e n c e , c l a i m a n t ' s r e l e a s e t o r e t u r n t o work and c l a i m a n t ' s own 
t e s t i m o n y and work r e c o r d , we do n o t f i n d H u c k f e l d t ' s o p i n i o n t o be p e r s u a s i v e . 
Somers v. SAIF, supra. 

We acknowledge t h e f a c t t h a t c l a i m a n t i s unable t o r e a d , w r i t e o r speak 
E n g l i s h . T h i s f a c t a l o n e , however, does n o t o u t w e i g h t h e r e m a i n i n g e v i d e n c e 
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w h i c h e s t a b l i s h e s t h a t , r e g a r d l e s s o f t h i s h a r d s h i p , c l a i m a n t i s c a p a b l e o f p e r 
f o r m i n g m o d i f i e d work. C l a i m a n t d i d r e t u r n t o work. F u r t h e r m o r e , he l e f t t h a t 
work n o t because o f h i s i n j u r y , b u t because t h e j o b ended. These f a c t s t o g e t h e r 
c o n v i n c e s us t h a t e f f o r t s t o o b t a i n work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n 
a r e n o t f u t i l e . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t he i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

C l a i m a n t contends t h a t i f he i s n o t permanently and t o t a l l y d i s a b l e d , t h e n 
he i s e n t i t l e d t o 100 p e r c e n t permanent p a r t i a l d i s a b i l i t y . We a g a i n d i s a g r e e . 

C l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on September 13, 1988. H i s 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order da t e d January 17, 1989. A c c o r d i n g l y , 
t h e " s t a n d a r d s " e f f e c t i v e January 1, 1989, former OAR 436-35-001, e t seq., a p p l y 
t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-270 
t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled permanent p a r 
t i a l d i s a b i l i t y . 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 32 i s 0. Former OAR 436-35-
2 9 0 ( 3 ) . C l a i m a n t does n o t have a h i g h s c h o o l diploma o r a GED. T h e r e f o r e , h i s 
f o r m a l e d u c a t i o n v a l u e i s 1. Former OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) 1 The j o b w h i c h c l a i m a n t 
s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n years p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n , 
w h i c h has t h e h i g h e s t SVP v a l u e , was a n u r s e r y l a b o r e r (DOT # 405.687.014) w i t h 
an SVP v a l u e o f 3. T h e r e f o r e , t h e a p p r o p r i a t e s k i l l s v a l u e i s 3. Former OAR 
436-35- 3 0 0 ( 4 ) . 

The a p p r o p r i a t e v a l u e t o be assessed f o r c l a i m a n t ' s t r a i n i n g i s dependent 
upon w h e t h e r c l a i m a n t has competence i n some s p e c i f i c v o c a t i o n a l p u r s u i t . For
mer OAR 436 - 3 5 - 3 0 0 ( 5 ) . 

We have p r e v i o u s l y h e l d t h a t "competence i n some s p e c i f i c v o c a t i o n a l p u r 
s u i t " means t h a t t h e c l a i m a n t has a c q u i r e d t r a i n i n g on o r o f f t h e j o b t o p e r f o r m 
o t h e r t h a n an e n t r y l e v e l p o s i t i o n . L a r r y L. McDouqal, 42 Van N a t t a 1544 
( 1 9 9 0 ) . T h e r e f o r e , i f a l l o f t h e j o b s which a c l a i m a n t has p e r f o r m e d a r e e n t r y 
l e v e l p o s i t i o n s , t h e n t h e a p p r o p r i a t e t r a i n i n g v a l u e f o r t h a t c l a i m a n t i s a 1. 
Former OAR 436-35 - 3 0 0 ( 5 ) ; L a r r y L. McDouqal, supra. 

C l a i m a n t has worked as a farm l a b o r e r and as a n u r s e r y l a b o r e r . We do n o t 
f i n d c l a i m a n t ' s p o s i t i o n as a n u r s e r y l a b o r t o be t h a t o f an e n t r y l e v e l p o s i 
t i o n . T h e r e f o r e , we f i n d t h a t c l a i m a n t has competence i n a s p e c i f i c v o c a t i o n a l 
p u r s u i t . C o n s e q u e n t l y , we conclude t h a t t h e a p p r o p r i a t e v a l u e f o r t r a i n i n g i s 
0. Former OAR 436-35-300(5). 

C l a i m a n t ' s t o t a l age and e d u c a t i o n v a l u e i s , t h e r e f o r e , 4. . 

A d a p t a b i l i t y 

The p h y s i c a l c a p a c i t y r e q u i r e d t o p e r f o r m c l a i m a n t ' s u s u a l and cus t o m a r y 
work was i n t h e heavy c a t e g o r y . He r e t u r n e d t o m o d i f i e d work i n t h e l i g h t c a t e 
g o r y . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y i s 2.5. Former OAR 
436- 3 5 - 3 1 0 ( 3 ) . 
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I m p a i r m e n t 
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C l a i m a n t s u s t a i n e d permanent l o s s o f t h o r a c o l u m b a r range o f m o t i o n and 
s u f f e r s c h r o n i c p a i n w h i c h l i m i t s r e p e t i t i v e use o f h i s back r e s u l t i n g f r o m h i s 
compensable i n j u r y . He a l s o s u f f e r e d t h r e e f r a c t u r e s , one compression f r a c t u r e 
and has undergone one f u s i o n s u r g e r y . Each o f t h e s e c o n d i t i o n s a r e r a t a b l e 
under t h e s t a n d a r d s . Former OAR 436-35-320(4), 436-35-350 and 436-35-360. 

C l a i m a n t ' s r a t a b l e t h o r a c o l u m b a r range o f m o t i o n f i n d i n g s i n c l u d e 40 
degrees r e t a i n e d f l e x i o n ( f o r a v a l u e o f 5 ) , 20 degrees r e t a i n e d e x t e n s i o n ( f o r 
a v a l u e o f 1 ) , 15 degrees r e t a i n e d r i g h t l a t e r a l f l e x i o n ( f o r a v a l u e o f 3) and 
20 degrees r e t a i n e d l e f t l a t e r a l f l e x i o n ( f o r a v a l u e o f 2 ) . C l a i m a n t ' s t o t a l 
r a t a b l e l o s s o f range o f m o t i o n i s 11 p e r c e n t . Former OAR 436-35-320(4). 

C l a i m a n t s u f f e r e d a 30 p e r c e n t compression f r a c t u r e a t L2. T h e r e f o r e , t h e 
a p p r o p r i a t e v a l u e f o r t h a t f r a c t u r e o f a s i n g l e v e r t e b r a i s 4 p e r c e n t . Former 
OAR 43 6 - 3 5 - 2 5 0 ( a ) . 

C l a i m a n t a l s o s u f f e r e d b o t h t r a n s v e r s e and s p i n o u s f r a c t u r e s o f L I , L2 and 
L3. A f r a c t u r e o f one o r more o f t h e p o s t e r i o r elements o f a v e r t e b r a , i n c l u d 
i n g s p i n o u s p r o c e s s , i s g i v e n a v a l u e o f 3 p e r c e n t , whether u n i t e d o r n o t . For
mer OAR 4 3 6 - 3 5 - 3 5 0 ( 1 ) ( c ) . Here, c l a i m a n t s u f f e r e d t h r e e such f r a c t u r e s , e n t i 
t l i n g c l a i m a n t t o a v a l u e o f 3 p e r c e n t f o r each f r a c t u r e . These v a l u e s a r e com
b i n e d f o r a t o t a l o f 8.73 p e r c e n t . Former OAR 4 3 6 - 3 5 - 3 5 0 ( 1 ) ( c ) . 

C l a i m a n t ' s compression f r a c t u r e v a l u e under f o r m e r OAR 4 3 6 - 3 5 - 3 5 0 ( 1 ) ( a ) 
and t h e t o t a l v a l u e f o r h i s f r a c t u r e s o f t h e p o s t e r i o r elements o f a v e r t e b r a 
under f o r m e r OAR 436-35-350(1) i s 12.4 p e r c e n t . 

C l a i m a n t underwent a s p i n a l f u s i o n a t L2-3. Because t h e r e i s n o t h i n g i n 
t h e r e c o r d t o e s t a b l i s h whether t h e a n k y l o s i s i s i n a f a v o r a b l e o r u n f a v o r a b l e 
p o s i t i o n , we assume t h a t i t i s i n a f a v o r a b l e p o s i t i o n . Former OAR 436-35-
3 5 0 ( 3 ) . The f u s i o n o f any two lumbar i n a f a v o r a b l e p o s i t i o n i s e n t i t l e d t o a 
v a l u e o f 3 p e r c e n t . Thus, c l a i m a n t ' s s p i n a l f u s i o n e n t i t l e s him t o a f u s i o n 
v a l u e o f 3 p e r c e n t . 

C l a i m a n t contends t h a t he i s e n t i t l e d t o a v a l u e o f 4 p e r c e n t f o r a d i s c 
b u l g e a t L4-5 under forme r OAR 436-35-350(2). We d i s a g r e e . There i s no e v i 
dence i n t h e r e c o r d t o e s t a b l i s h t h a t t h e d i s c b u l g e i s r e l a t e d t o o r caused by 
c l a i m a n t ' s compensable back i n j u r y . T h e r e f o r e , we g i v e no v a l u e t o c l a i m a n t ' s 
d i s c b u l g e . 

The t o t a l g e n e r a l s p i n a l f i n d i n g s v a l u e i s a r r i v e d a t by c o m b i n i n g t h e 
v a l u e s under f o r m e r OAR 436-35-350(1), (2) and ( 3 ) . See L e l a n d M. P o l l o c k , 
42 Van N a t t a 925 ( 1 9 9 0 ) ; M i c h a e l E. C r i s t , 42 Van N a t t a 1093 ( 1 9 9 0 ) ; D a r r e l l L. 
W i l s o n , 42 Van N a t t a 1200 ( 1 9 9 0 ) . 

C o n s e q u e n t l y , a f t e r combining t h e f r a c t u r e v a l u e (12.4) w i t h t h e s p i n a l 
f u s i o n v a l u e ( 3 ) , c l a i m a n t ' s t o t a l g e n e r a l s p i n a l v a l u e i s 15.03. 

C l a i m a n t ' s t o t a l impairment v a l u e i s a r r i v e d a t by c o m b i n i n g c l a i m a n t ' s 
c h r o n i c c o n d i t i o n v a l u e ( 5 ) , h i s l o s s o f range o f m o t i o n v a l u e (11) and h i s 
t o t a l g e n e r a l s p i n a l f i n d i n g s v a l u e ( 1 5 . 0 3 ) . Former OAR 436-35-360(11). A f t e r 
c o m b i n i n g , we c o n c l u d e t h a t c l a i m a n t ' s t o t a l i mpairment r e s u l t i n g f r o m h i s com
pen s a b l e i n j u r y i s 28.16. 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
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c l a i m a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 4, t h e sum i s 4. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5, t h e p r o d u c t i s 
10. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 28.16, t h e r e s u l t 
i s 38.16 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e next h i g h e r whole p e r c e n t a g e . 
Former OAR 436-35 - 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " 
i s , t h e r e f o r e , 39 p e r c e n t . 

Permanent D i s a b i l i t y O u t s i d e t h e Standards 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
ORS 656.283(7) and 656.295( 5 ) . The evidence must be f r e e f r o m c o n f u s i o n , f u l l y 
i n t e l l i g i b l e and d i s t i n c t . R i l e y H i l l General C o n t r a c t o r v. Tandy C o r p o r a t i o n , 
303 Or 390, 402 ( 1 9 8 7 ) . I n examining f o r c l e a r and c o n v i n c i n g e v i d e n c e , t h e 
r e c o r d i s r e v i e w e d as a whole. Thomas L. Swanqer, 42 Van N a t t a 887 ( 1 9 9 0 ) . 

C l a i m a n t ' s i n a b i l i t y t o re a d , w r i t e o r speak E n g l i s h i s n o t r a t a b l e under 
t h e s t a n d a r d s . See fo r m e r OAR 436-35-001, e t seq. The r e c o r d e s t a b l i s h e s t h a t 
c l a i m a n t ' s i n a b i l i t y t o speak, w r i t e o r read E n g l i s h e f f e c t s , t o some degree, 
h i s a b i l i t y t o o b t a i n g a i n f u l employment. 

Mr. H u c k f e l d t , v o c a t i o n a l c o u n s e l o r , s t a t e d t h a t c l a i m a n t ' s " a d a p t a b i l i t y 
t o f i n d i n g work i s s e v e r e l y impacted as a r e s u l t o f [ h i s ] l i m i t e d e d u c a t i o n a l 
and work background, as w e l l as l a c k o f f a c i l i t y i n s p e a k i n g , r e a d i n g and w r i t 
i n g t h e E n g l i s h language." (Ex. 4 1 ) . H u c k f e l d t c o n c l u d e d t h a t c l a i m a n t ' s 
l i m i t e d e d u c a t i o n , i n a d d i t i o n t o h i s i n a b i l i t y t o r e a d , w r i t e and speak 
E n g l i s h , made c l a i m a n t unemployable. 

C o n t r a r y t o H u c k f e l d t ' s u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t ' s i n a b i l i t i e s 
made c l a i m a n t unemployable, we have found t h a t c l a i m a n t i s c a p a b l e o f working," 
as he d i d s u c c e s s f u l l y r e t u r n t o work. We do f i n d , however, t h a t t h i s i n a b i l i t y 
t o r e a d , w r i t e and speak E n g l i s h hampers c l a i m a n t ' s work s e a r c h . C l a i m a n t c r e d 
i b l y t e s t i f i e d , t h r o u g h an i n t e r p r e t e r , t h a t h i s i n a b i l i t y t o r e a d , w r i t e and 
speak E n g l i s h r e s t r i c t s h i s a b i l i t y t o p e r f o r m a work se a r c h e q u i v a l e n t t o 
o t h e r s w i t h such a b i l i t i e s . We f i n d t h i s t o be t h e case. 

H u c k f e l d t ' s and c l a i m a n t ' s c r e d i b l e t e s t i m o n y c o n v i n c e s us t h a t i t i s 
h i g h l y p r o b a b l e t h a t c l a i m a n t s u f f e r s g r e a t e r l o s s o f e a r n i n g c a p a c i t y t h a n t h e 
39 p e r c e n t awarded under an a p p l i c a t i o n o f t h e s t a n d a r d s . 

A f t e r c o n s i d e r i n g c l a i m a n t ' s m i l d p h y s i c a l impairment r e s u l t i n g f r o m h i s 
compensable i n j u r y , and c o n s i d e r i n g c l a i m a n t ' s r e l a t i v e y o u t h , l i m i t e d e d u c a t i o n 
and h i s i n a b i l i t y t o r e a d , w r i t e and speak E n g l i s h , we f i n d by c l e a r and con
v i n c i n g e v i d e n c e t h a t c l a i m a n t has s u f f e r e d 65 p e r c e n t l o s s o f e a r n i n g c a p a c i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 15, 1989, as r e c o n s i d e r e d May 22, 1989, i s 
m o d i f i e d . I n l i e u o f t h e Referee's award and i n a d d i t i o n t o t h e D e t e r m i n a t i o n 
O r der, c l a i m a n t i s awarded 24 p e r c e n t (76.8 degrees) unscheduled permanent d i s 
a b i l i t y , f o r a t o t a l o f 65 p e r c e n t (208 degrees) unscheduled permanent d i s a b i l 
i t y . C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o 25 p e r c e n t o f t h e i n c r e a s e d compensa
t i o n c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. However, t h e i n s u r e r i s p e r 
m i t t e d t o c r e d i t any a t t o r n e y f e e p a i d p u r s u a n t t o t h e Referee's award a g a i n s t 
t h e a t t o r n e y f e e awarded h e r e i n . 
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Board Member Myers, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . 

The m a j o r i t y s t a t e s : 

"Under t h e c i r c u m s t a n c e s , we f i n d t h a t t h e p r e p o n 
derance o f t h e evidence e s t a b l i s h e s t h a t c l a i m a n t i s 
c a p a b l e o f w o r k i n g . T h e r e f o r e , based on t h e l a c k o f 
m e d i c a l e v i d e n c e , c l a i m a n t ' s r e l e a s e t o r e t u r n t o 
work and c l a i m a n t ' s own t e s t i m o n y and work r e c o r d , 
we do n o t f i n d H u c k f e l d t ' s o p i n i o n t o p e r s u a s i v e . " 

From t h i s s t a t e m e n t , t h e m a j o r i t y concludes t h a t claimant- i s n o t perma
n e n t l y and t o t a l l y d i s a b l e d because he i s capable o f m o d i f i e d work. 

The m a j o r i t y ' s c o n p l u s i o n misses t h e mark. There i s no d i s a g r e e m e n t over 
t h e f a c t t h a t c l a i m a n t , a l t h o u g h s i g n i f i c a n t l y d i s a b l e d , i s p h y s i c a l l y c a p a b l e 
o f l i g h t work. F u r t h e r , t h e r e i s no disagreement ov e r t h e f a c t t h a t c l a i m a n t 
w o u l d l i k e t o work and i s m o t i v a t e d t o do so. The r e l e v a n t i n q u i r y , however, i s 
w h e t h e r c l a i m a n t i s a b l e t o " s e l l h i s s e r v i c e s on a r e g u l a r b a s i s i n a h y p o t h e t -
i c a l l y normal l a b o r market" g i v e n h i s p h y s i c a l l i m i t a t i o n s combined w i t h h i s 
age, e d u c a t i o n , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y and e m o t i o n a l 
c o n d i t i o n s . See W i l s o n v. Weyerhaeuser Co., 30 Or App 403, 409 ( 1 9 7 7 ) . 

Here, v o c a t i o n a l c o u n s e l o r H u c k f e l d t o p i n e d t h a t a l t h o u g h c l a i m a n t was 
p o t e n t i a l l y e l i g i b l e f o r s e d e n t a r y t o l i g h t work, he was, i n f a c t , unemployable 
due t o h i s l i m i t e d e d u c a t i o n a l and work h i s t o r y , as w e l l as h i s i n a b i l i t y t o 
s peak,-read o r w r i t e E n g l i s h . H u c k f e l d t ' s e x p e r t o p i n i o n i s u n r e b u t t e d . I n 
e x p l i c a b l y , t h e m a j o r i t y f i n d s h i s o p i n i o n n o t p e r s u a s i v e on t h e b a s i s t h a t 
c l a i m a n t can p e r f o r m l i g h t work and i s m o t i v a t e d t o o b t a i n such work. 

The f a c t t h a t c l a i m a n t i s p h y s i c a l l y a b l e t o work and wishes t o do so i s 
n o t e v i d e n c e , however, t h a t he w i l l be a b l e t o s e l l h i s s e r v i c e s i n a h y p o t h e t i -
c a l l y normal l a b o r market. I t does not t a k e i n t o account o t h e r r e l e v a n t voca
t i o n a l f a c t o r s w h i c h a f f e c t e m p l o y a b i l i t y . I t i s p r e c i s e l y f o r a s i t u a t i o n such 
as t h i s t h a t t h e " o d d - l o t " d o c t r i n e was adopted by t h e Oregon c o u r t s . See 
Swanson v. W e s t p o r t Lumber Co., 4 Or App 417, 423 ( 1 9 7 1 ) . To f i n d t h a t a c l a i m 
a n t i s n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d s o l e l y on t h e b a s i s t h a t he can 
p e r f o r m m o d i f i e d work, e f f e c t i v e l y c i r c u m v e n t s 19 y e a r s o f e s t a b l i s h e d case law. 

The m a j o r i t y a p p a r e n t l y p u t s g r e a t w e i g h t on t h e f a c t t h a t c l a i m a n t was 
employed f r o m A p r i l 1988 t o October 1988 by t h e H i s p a n i c R u r a l Workers A s s o c i a 
t i o n . However, t h e u n r e b u t t e d t e s t i m o n y o f N i a b a l d o I r i a t e i n d i c a t e s t h a t 
c l a i m a n t ' s p o s i t i o n was a s p e c i a l j o b c r e a t e d t o f a c i l i t a t e i m m i g r a t i o n laws. 
There i s no e v i d e n c e t h a t such a p o s i t i o n e x i s t s on t h e l a b o r market and i n f a c t 
t h i s p a r t i c u l a r p o s i t i o n ended w i t h i m p l e m e n t a t i o n o f t h e new i m m i g r a t i o n law. 
A c c o r d i n g l y , i t i s n o t evidence t h a t c l a i m a n t can o b t a i n and h o l d a r e g u l a r 
g a i n f u l j o b . See W i l e y v. SAIF, 77 Or App 486 ( 1 9 8 6 ) . 

. The m a j o r i t y acknowledges t h a t t h i s case f a l l s under t h e "odd l o t " doc
t r i n e . They f u r t h e r acknowledge t h a t c l a i m a n t has s i g n i f i c a n t v o c a t i o n a l d e f i 
c i e n c i e s . D e s p i t e t h e s e acknowledgments, t h e m a j o r i t y f i n d s c l a i m a n t had n o t 
e s t a b l i s h e d permanent and t o t a l d i s a b i l i t y based upon t h e f a c t t h a t he has t h e 
r e s i d u a l p h y s i c a l c a p a c i t y t o p e r f o r m m o d i f i e d work. I n so d o i n g , t h e m a j o r i t y 
i g n o r e s t h e r e l e v a n t v o c a t i o n a l evidence and r e q u i r e s c l a i m a n t t o p r o v e perma
nent and t o t a l d i s a b i l i t y s o l e l y on a m e d i c a l b a s i s . 
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I s u b m i t t h a t t h i s r e s u l t i s n o t s u p p o r t e d by t h e case law, nor by t h e 
r e c o r d i n t h i s case. T h e r e f o r e , I would a f f i r m t h e Referee's c o n c l u s i o n t h a t 
c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 
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JOHN W. CROSS, Claimant 

WCB Case Nos. 88-17850, 88-21281 & 88-21374 
ORDER ON REVIEW 

P e t e r O. Hansen, Claimant A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Jerome P. L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
Re f e r e e Thye's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r a r e s p i r a t o r y c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e same c o n d i t i o n . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h 
awarded a $1,000 assessed a t t o r n e y f e e . I n h i s b r i e f , c l a i m a n t a l s o contends 
t h a t t h e R e f e r e e i m p r o p e r l y addressed t h e i s s u e o f e x t e n t o f permanent d i s a b i l 
i t y r e s u l t i n g f r o m c l a i m a n t ' s r e s p i r a t o r y c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y , r e s p o n s i b i l i t y and a t t o r n e y f e e s . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C o m p e n s a b i l i t y / R e s p o n s i b i l i t y 

C l a i m a n t has a p r e d i s p o s i t i o n t o r e s p i r a t o r y i r r i t a n t r e a c t i o n s , c h a r a c 
t e r i z e d by c o u g h i n g and s h o r t n e s s o f b r e a t h . I t i s n o t c l e a r whether h i s p r e 
d i s p o s i t i o n i s a t t r i b u t a b l e t o a r e a c t i v e a i r w a y s c o n d i t i o n o r asthma. He expe
r i e n c e d h i s f i r s t i r r i t a n t r e a c t i o n w h i l e w o r k i n g f o r L i b e r t y N o r t h w e s t ' s i n 
s u r e d i n 1987, and a second r e a c t i o n w h i l e w o r k i n g f o r SAIF's i n s u r e d i n 1988. 

The R e f e r e e c o n c l u d e d t h a t L i b e r t y Northwest was r e s p o n s i b l e f o r 
c l a i m a n t ' s " f l a r e - u p o f symptoms" w i t h i t s i n s u r e d i n 1987. The Re f e r e e f u r t h e r 
c o n c l u d e d t h a t t h e second r e a c t i o n i n 1988 was n o t compensable as t o e i t h e r SAIF 
o r L i b e r t y N o r t h w e s t . We agree w i t h t h e Referee's u l t i m a t e d i s p o s i t i o n , b u t we 
base o u r c o n c l u s i o n on t h e f o l l o w i n g r e a s o n i n g . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s c o n d i t i o n on an o c c u p a t i o n a l d i s 
ease t h e o r y , c l a i m a n t has t h e burden o f p r o v i n g t h a t h i s work a c t i v i t y was t h e 
major c o n t r i b u t i n g cause o f e i t h e r t h e onset o r w o r s e n i n g o f h i s d i s e a s e . See 
fo r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. H y s t e r Co., 295 Or 298, 310 ( 1 9 8 3 ) ; 
B l a k e l y v. SAIF, 89 Or App 653, 656 (1988). 

The c o u r t has h e l d t h a t a p r e d i s p o s i t i o n i s a " c o n d i t i o n o f s p e c i a l sus
c e p t i b i l i t y t o a d i s e a s e , " n o t a di s e a s e i n and o f i t s e l f . P r e s t o n v. Wonder 
Bread, 96 Or App 613 ( 1 9 8 9 ) . The c l a i m a n t , i n P r e s t o n , s u f f e r e d f r o m r e a c t i v e 
a i r w a y s d i s e a s e and f i r s t e x p e r i e n c e d r e s p i r a t o r y a t t a c k s a f t e r b e i n g exposed t o 
w o r k p l a c e i r r i t a n t s . The c o u r t h e l d t h a t t h e i r r i t a n t r e a c t i o n i t s e l f was t h e 
d i s e a s e f r o m w h i c h c l a i m a n t s u f f e r e d . 

We c o n c l u d e t h a t t h e d i s e a s e i n t h i s case, as i n P r e s t o n , i s t h e i r r i t a n t 
r e a c t i o n i t s e l f . T h e r e f o r e , a f i n d i n g t h a t c l a i m a n t ' s work e n v i r o n m e n t was t h e 
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m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s s h o r t n e s s o f b r e a t h and c o u g h i n g symptoms 
w o u l d compel t h e c o n c l u s i o n t h a t h i s c o n d i t i o n i s compensable. P r e s t o n , supra. 

The R e f e r e e d e f e r r e d t o t h e independent m e d i c a l o p i n i o n o f Dr. Montanaro, 
an a l l e r g y s p e c i a l i s t . The Referee concluded t h a t Dr. Montanaro's o p i n i o n sup
p o r t e d a f i n d i n g t h a t c l a i m a n t ' s o c c u p a t i o n a l exposures a t L i b e r t y N o r t h w e s t ' s 
i n s u r e d r e s u l t e d i n a s i g n i f i c a n t r e s p i r a t o r y i r r i t a n t r e a c t i o n i n 1987. We 
agree w i t h t h e Referee's a n a l y s i s o f Dr. Montanaro's o p i n i o n and d e f e r t o t h a t 
o p i n i o n f o r t h e reasons d i s c u s s e d by t h e Referee. Consequently, we c o n c l u d e 
t h a t c l a i m a n t ' s exposure a t L i b e r t y N o rthwest's i n s u r e d was t h e m a j or c o n t r i b u t 
i n g cause o f h i s i r r i t a n t r e a c t i o n i n 1987, so t h a t L i b e r t y N o r t h w e s t i s respon
s i b l e f o r t h a t r e a c t i o n . 

The R eferee a l s o found t h a t c l a i m a n t ' s work a c t i v i t y w i t h SAIF's i n s u r e d 
d i d n o t c o n t r i b u t e t o h i s i r r i t a n t r e a c t i o n i n 1988. We a f f i r m and adopt t h e 
R e f e r e e ' s f i n d i n g and r e a s o n i n g i n t h i s r e g a r d . We a l s o agree w i t h t h e Ref
e r e e ' s f i n d i n g t h a t c l a i m a n t ' s work w i t h L i b e r t y N o r t h w e s t ' s i n s u r e d d i d n o t 
c o n t r i b u t e t o h i s f l a r e - u p i n 1988. Dr. Montanaro o p i n e d t h a t c l a i m a n t ' s 1987 
f l a r e - u p w i t h L i b e r t y N o rthwest's i n s u r e d had c o m p l e t e l y r e s o l v e d p r i o r t o t h e 
1988 a t t a c k . He s t a t e d t h a t n e i t h e r t h e 1987 f l a r e - u p nor c l a i m a n t ' s work 
a c t i v i t y a t t h a t t i m e p a t h o l o g i c a l l y worsened h i s c o n d i t i o n o r c o n t r i b u t e d t o 
c l a i m a n t ' s 1988 r e a c t i o n . Dr. L i b b y , t h e t r e a t i n g p h y s i c i a n , d i d n o t e x p l a i n 
t h e b a s i s o f h i s c o n t r a r y o p i n i o n t h a t c l a i m a n t ' s employment w i t h L i b e r t y N o r t h 
west c o n t r i b u t e d t o h i s 1988 r e a c t i o n . T h e r e f o r e , we d e f e r t o Dr. Montanaro's 
o p i n i o n and f i n d t h a t c l a i m a n t ' s work w i t h L i b e r t y N o r t h w e s t ' s i n s u r e d d i d n o t 
c o n t r i b u t e t o t h e 1988 r e a c t i o n . Consequently, we a f f i r m t h e R e f e r e e ' s u l t i m a t e 
r u l i n g t h a t t h e c l a i m f o r t h e 1988 r e a c t i o n i s n o t compensable. 

C l a i m a n t argues t h a t t h e Referee's r u l i n g t h a t c l a i m a n t ' s 1987 r e a c t i o n a t 
L i b e r t y N o r t h w e s t ' s i n s u r e d has r e s o l v e d , and t h a t L i b e r t y N o r t h w e s t i s n o t 
r e s p o n s i b l e f o r t h e u n d e r l y i n g c o n d i t i o n or t h e 1988 r e a c t i o n , i s a premature 
e x t e n t r u l i n g . We d i s a g r e e . The Referee's r u l i n g was n e c e s s a r y t o d e t e r m i n e 
w h e t h e r L i b e r t y N orthwest i s r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n i n 1988. I t 
was a p p r o p r i a t e . However, such a r u l i n g does n o t a b s o l v e L i b e r t y N o r t h w e s t o f 
i t s o b l i g a t i o n s t o p r o c e s s c l a i m a n t ' s c l a i m t o c l o s u r e . 

A t t o r n e y Fee a t H e a r i n g 

The R eferee awarded c l a i m a n t ' s a t t o r n e y a $1,000 assessed f e e f o r s e r v i c e s 
r e g a r d i n g L i b e r t y N o r t h w e s t ' s d e n i a l o f t h e 1987 i r r i t a n t r e a c t i o n , t o be p a i d 
by L i b e r t y N o r t h w e s t . C l a i m a n t r e q u e s t s t h a t h i s a t t o r n e y f e e be i n c r e a s e d . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
t o t h i s case, we f i n d t h a t $1,000 i s a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s 
s e r v i c e s a t h e a r i n g . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e e f f o r t expended i n o b t a i n i n g m e d i c a l o p i n i o n s t o s u p p o r t c l a i m a n t ' s 
c l a i m . A c c o r d i n g l y , we d e c l i n e t o i n c r e a s e t h e Referee's assessed f e e . 

A t t o r n e y Fee on Review 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $500 i s a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e d e n i a l i s s u e , t o be p a i d by L i b e r t y 
N o r t h w e s t . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e case as i n d i c a t e d on t h e s t a t e m e n t o f s e r v i c e s s u b m i t t e d by 
c l a i m a n t ' s a t t o r n e y . 

ORDER 

The Referee's o r d e r d a t e d March 17, 1989 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $500, t o be p a i d by 
L i b e r t y N o r t h w e s t . 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD K. FARRIMOND, Claimant 

WCB Case No. 87-06268 
ORDER ON REVIEW 

Rankin, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r m e n t a l 
s t r e s s ; and (2) awarded c l a i m a n t ' s a t t o r n e y an assessed f e e o f $3,500 f o r p r e 
v a i l i n g a g a i n s t t h e d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a t t o r 
ney f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e f o l l o w i n g supplementa
t i o n . C l a i m a n t had r e c e i v e d c r i t i c i s m r e g a r d i n g h i s j o b p e r f o r m a n c e p r i o r t o 
h i s f i l i n g a c l a i m on October 16, 1985 f o r a knee i n j u r y . A Ja n u a r y 4, 1985 
e v a l u a t i o n by h i s s u p e r v i s o r s t a t e d t h a t c l a i m a n t r e q u i r e s a l o t o f s u p e r v i s i o n . 
(Ex. 30-187). A l s o , i n A p r i l 1985 c l a i m a n t had two e v a l u a t i o n s by h i s s u p e r v i 
s o r i n w h i c h c o n c e r n was expressed about c l a i m a n t ' s low p r o d u c t i v i t y , l a c k o f 
i n t e r p e r s o n a l s k i l l s and performance o f l e s s t h a n s e n i o r a u d i t o r l e v e l work. 
(Ex. 30-161, 165 & 166 and T r . 151, 196 & 197). 

FINDINGS OF ULTIMATE FACTS 

C l a i m a n t r e a c t e d t o t h e l i t i g a t i o n over h i s knee i n j u r y c l a i m by i m a g i n i n g 
t h a t h i s employer harassed him as a r e s u l t o f t h a t c l a i m . 

Real employment e v e n t s and c o n d i t i o n s , were n o t t h e major c o n t r i b u t i n g 
cause o f t h e o n s e t o f c l a i m a n t ' s mental d i s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s mental s t r e s s c l a i m was compensable. 
We d i s a g r e e . 

C l a i m s f o r b e n e f i t s a r i s i n g o u t o f s t r e s s - c a u s e d m e n t a l d i s o r d e r s under 
f o r m e r ORS 656.802(1) a r e compensable i f t h e y f l o w from o b j e c t i v e l y e x i s t i n g 
c o n d i t i o n s o f t h e w o r k e r ' s employment and th o s e work c o n d i t i o n s , when compared 
t o non-employment c o n d i t i o n s , a r e t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s 
m e n t a l d i s o r d e r . McGarrah v. SAIF, 296 Or 145, 166 (1 9 8 3 ) . C l a i m a n t ' s r e a c t i o n 
t o t h e work e v e n t s need n o t have been re a s o n a b l e o r r a t i o n a l . I f c l a i m a n t r e 
a c t e d t o r e a l e v e n t s , he has a b a s i s f o r a s t r e s s c l a i m . See Lear y v. P a c i f i c 
N o r t h w e s t B e l l , 67 Or App 766 (1984). 

C o n s i d e r i n g c l a i m a n t ' s p r i o r h i s t o r y o f d e p r e s s i o n and a n x i e t y , as w e l l as 
c o n s i d e r i n g t h e v a r i e t y o f p o t e n t i a l c o n t r i b u t o r s t o h i s s t r e s s c o n d i t i o n , we 
co n c l u d e t h a t t h e i s s u e o f whether c l a i m a n t ' s work a c t i v i t i e s were t h e m a j o r 
cause o f h i s s t r e s s c o n d i t i o n i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h 
c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , r e s o l u t i o n o f t h e i s s u e t u r n s l a r g e l y on an 
a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Dept., 247 Or 420, 426 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

The m e d i c a l e v i d e n c e most r e l e v a n t t o t h e c a u s a t i o n i s s u e was g e n e r a t e d by 
Drs. B l o c h and Turco, p s y c h i a t r i s t s . We agree w i t h t h e Referee t h a t t h e p e r s u a 
s i v e n e s s o f Dr. Bloch's o p i n i o n r e g a r d i n g c a u s a t i o n must be d i s c o u n t e d f o r l a c k 
o f c o m p l e t e h i s t o r y . Dr. Bl o c h was unaware o f any c r i t i c i s m o f c l a i m a n t ' s work 
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b e f o r e October 1985 when c l a i m a n t f i l e d h i s w o r k e r s ' compensation c l a i m f o r h i s 
knee i n j u r y . (Ex. 1 6 ) . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473. 
476 (1977) ( M e d i c a l o p i n i o n s based on i n a c c u r a t e h i s t o r i e s a r e n o t p e r s u a s i v e ) . 

On t h e o t h e r hand, Dr. Turco's o p i n i o n was based on a c o m p l e t e h i s t o r y . 
When Dr. Turco examined c l a i m a n t on June 17, 1987, he d i a g n o s e d c l a i m a n t as psy-
c h i a t r i c a l l y s t a b l e w i t h a p e r s o n a l i t y d e s c r i p t i o n o f o b s e s s i v e - c o m p u l s i v e . 
Dr. Turco i n d i c a t e d t h a t i n t h e p a s t c l a i m a n t had d e p r e s s i o n and a n x i e t y ; how
e v e r , Dr. Turco d i d n o t s t a t e what caused t h i s p a s t c o n d i t i o n e x c e p t c l a i m a n t ' s 
" p e r c e p t i o n o f t h e work s i t u a t i o n " . (Ex. 2 3 - 6 ) . 

We agree w i t h t h e Referee t h a t t h e o n l y " r e a l " e v e n t s c l a i m a n t e x p e r i e n c e d 
t h a t were c a p a b l e o f p r o d u c i n g s t r e s s were t h e c r i t i c i s m o f c l a i m a n t ' s p e r f o r 
mance and t h e amount o f t i m e t h a t h i s j o b r e q u i r e d . C l a i m a n t i m a g i n e d t h a t h i s 
employer harassed him a f t e r he f i l e d a w o r k e r s ' compensation c l a i m f o r h i s knee 
i n j u r y . Thus, t h a t harassment was n o t a r e a l e v e n t . 

The c r i t i c i s m o f c l a i m a n t ' s work b e f o r e and a f t e r h i s f i l i n g a w o r k e r s ' 
c o mpensation c l a i m f o r h i s knee i n j u r y i n v o l v e d t h e same g e n e r a l s u b j e c t s . I n 
J a n u a r y 1985, c l a i m a n t ' s s u p e r v i s o r expressed concern t h a t c l a i m a n t r e q u i r e d a 
l o t o f s u p e r v i s i o n . (Ex. 30-187). I n A p r i l 1985, c l a i m a n t ' s s u p e r v i s o r ex
p r e s s e d c o n c e r n o v e r c l a i m a n t ' s : (1) low p r o d u c t i v i t y ; (2) work q u a l i t y t h a t 
was below t h a t o f a s e n i o r l e v e l a u d i t o r ; and (3) problems w i t h i n t e r p e r s o n a l 
s k i l l s . (Ex. 30-165 t h r o u g h 176). C l a i m a n t ' s s u p e r v i s o r a l s o c r i t i c i z e d him 
f o r s t a r t i n g a new a u d i t b e f o r e t h e o l d a u d i t was completed. (Ex.30-162, 163). 

A f t e r c l a i m a n t f i l e d t h e knee i n j u r y c l a i m , t h e s e same g e n e r a l areas were 
c r i t i c i z e d by h i s s u p e r v i s o r . On November 1, 1985, c l a i m a n t was a g a i n admon
i s h e d f o r n o t f i n i s h i n g one a u d i t b e f o r e s t a r t i n g a n o t h e r . (Ex. 30-155). On 
F e b r u a r y 2 1 , 1986, c l a i m a n t ' s s u p e r v i s o r d e n i e d t h a t c l a i m a n t ' s f i l i n g a c l a i m 
had any b e a r i n g on h i s j o b r e q u i r e m e n t s o r t h e i r w o r k i n g r e l a t i o n s h i p . The 
s u p e r v i s o r s t a t e d t h a t he was o n l y c o n t i n u i n g a c o urse s t a r t e d t h e p r e v i o u s 
summer d e a l i n g w i t h c l a i m a n t ' s p r o d u c t i v i t y problems. (Ex. 30-147). On J u l y 
18, 1986, c l a i m a n t ' s performance e v a l u a t i o n s t a t e d t h a t he needed t o p e r f o r m as 
a s e n i o r l e v e l a u d i t o r and t h a t he r e q u i r e d more s u p e r v i s i o n t h a n he s h o u l d . 
(Ex. 30-121). On September 9, 1986, c l a i m a n t ' s s u p e r v i s o r a g a i n c o m p l a i n e d 
about c l a i m a n t s t a r t i n g a new a u d i t b e f o r e f i n i s h i n g t h e p r e v i o u s one. (Ex. 30-
115, 1 1 6 ) . A g a i n i n January 1987, c o m p l a i n t s were made t h a t c l a i m a n t was n o t 
w o r k i n g a t a s e n i o r a u d i t o r l e v e l and r e q u i r e d t o o much s u p e r v i s i o n . (Ex. 30-98 
and 30-89, 9 0 ) . 

The c o n s i s t e n c y o f t h e c r i t i c i s m b e f o r e and a f t e r t h e f i l i n g o f t h e knee 
i n j u r y w o r k e r s ' compensation c l a i m i n d i c a t e s t h a t c l a i m a n t ' s p e r c e p t i o n t h a t he 
was h a r a s s e d a f t e r f i l i n g t h a t c l a i m i s i n a c c u r a t e . Given t h e i n a c c u r a c y o f 
c l a i m a n t ' s p e r c e p t i o n s , Dr. Turco's o p i n i o n t h a t c l a i m a n t ' s p e r c e p t i o n s were t h e 
cause o f h i s d i s o r d e r i s i n s u f f i c i e n t t o s u p p o r t a f i n d i n g t h a t r e a l , o b j e c 
t i v e l y s t r e s s f u l e v e n t s a t work were t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s 
m e n t a l d i s o r d e r o r i t s w o r s e n i n g . T h e r e f o r e , c l a i m a n t ' s m e n t a l s t r e s s c l a i m i s 
n o t compensable. 

ORDER 

The Referee's o r d e r d a t e d March 23, 1988, i s r e v e r s e d . The s e l f - i n s u r e d 
e m ployer's d e n i a l o f A p r i l 15, 1987, i s r e i n s t a t e d and u p h e l d . The Referee's 
award o f an assessed f e e o f $3,500 i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DUANE R. PAXTON, Claimant 

WCB Case Nos. 88-19070 & 88-17363 
ORDER ON REVIEW (REMANDING) 

Emmons, e t a l . , C l aimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

Aetna C a s u a l t y Co. (Aetna) r e q u e s t s r e v i e w o f Referee Myers' o r d e r t h a t : 
( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r c a r p a l 
t u n n e l syndrome; and (2) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s 
( L i b e r t y ) d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . I n 
a d d i t i o n , Aetna r e q u e s t s remand f o r admission o f p o s t - s u r g i c a l e v i d e n c e . The 
i s s u e s on r e v i e w a r e remand and r e s p o n s i b i l i t y . We g r a n t t h e m o t i o n t o remand. 

FINDINGS OF FACT 

L i b e r t y ' s i n s u r e d ( H e w l e t t - P a c k a r d ) accepted a c l a i m f o r b i l a t e r a l c a r p a l 
t u n n e l syndrome i n F e b r u a r y 1986. The t r e a t i n g o r t h o p e d i c surgeon, Dr. Van 
O l s t , p e r f o r m e d r e l e a s e s u r g e r i e s i n March and A p r i l o f 1986. F o l l o w i n g t h e s e 
s u r g e r i e s , c l a i m a n t had t e n d e r n e s s f o r about two months and t h e n became 
asymptomatic. C l a i m a n t was r e l e a s e d t o h i s r e g u l a r work as a t o o l maker, whi c h 
he p e r f o r m e d u n t i l he was l a i d o f f i n September 1986. The c l a i m was c l o s e d by 
c a r r i e r n o t i c e o f c l o s u r e i n J u l y 1986. 

C l a i m a n t worked f o r two o t h e r employers between September 1986 and J u l y 
1987, when he began w o r k i n g f o r Aetna's i n s u r e d ( B o e i n g ) . C l a i m a n t ' s j o b a t 
Boeing was s i m i l a r t o h i s j o b a t H e w l e t t - P a c k a r d i n t h a t i t r e q u i r e d e x t e n s i v e 
f i n e motor use o f t h e hands. 

About one y e a r a f t e r w o r k i n g a t Boeing, c l a i m a n t n o t i c e d e l e c t r i c shock 
s e n s a t i o n s and t i n g l i n g i n b o t h hands. I n October 1988, L i b e r t y d e n i e d 
c l a i m a n t ' s a g g r a v a t i o n c l a i m and i n November 1988, Aetna d e n i e d an o c c u p a t i o n a l 
d i s e a s e c l a i m . 

A f t e r t h e F e b r u a r y 9, 1989 h e a r i n g , t h e Referee u p h e l d L i b e r t y ' s a g grava
t i o n d e n i a l and s e t a s i d e Aetna's d e n i a l . The Referee based h i s o p i n i o n on a 
r e c e n t d i a g n o s i s o f " i n t r a n e u r a l s c a r r i n g , " c o n c l u d i n g t h a t t h i s new c o n d i t i o n 
was a s e q u e l a o f c l a i m a n t ' s accepted c a r p a l t u n n e l syndrome and c l a i m a n t ' s sub
sequent employment w i t h Boeing was a m a t e r i a l cause o f a w o r s e n i n g o f t h i s 
s c a r r i n g . 

Aetna made f o u r c o n t i n u i n g d i s c o v e r y demands upon c l a i m a n t and t h r e e sepa
r a t e demands upon L i b e r t y . The h e a r i n g r e c o r d was c l o s e d on May 2, 1989 and an 
o r d e r i s s u e d May 8, 1989. On May 26, 1989, Aetna r e c e i v e d i n f o r m a t i o n t h a t 
c l a i m a n t had changed h i s t r e a t i n g p h y s i c i a n and had s u r g e r y p e r f o r m e d on h i s 
l e f t w r i s t on March 14, 1989 and on h i s r i g h t w r i s t on May 12, 1989. The o p e r a 
t i v e and p o s t - s u r g i c a l r e p o r t s address t h e q u e s t i o n as t o whether c l a i m a n t has 
" i n t r a n e u r a l s c a r r i n g . " Aetna f i l e d a m o t i o n t o reopen t h e r e c o r d t o ad m i t t h i s 
p o s t - s u r g i c a l e v i d e n c e . The Referee d e n i e d t h e m o t i o n on June 5, 1989. 

CONCLUSIONS OF LAW AND OPINION 

Remand 

Aetna seeks remand f o r t h e admi s s i o n o f s u r g i c a l and p o s t - s u r g i c a l e v i 
dence. We g r a n t t h e m o t i o n . 
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We may remand a case t o t h e Referee f o r f u r t h e r e v i d e n c e t a k i n g i f we 
d e t e r m i n e t h a t t h e case has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i 
c i e n t l y d e v e l o p e d . ORS 656.295(5). Remand i s a p p r o p r i a t e upon a showing o f 
good cause o r o t h e r c o m p e l l i n g b a s i s . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 
416 ( 1 9 8 6 ) . I n a d d i t i o n , t o m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i 
dence, i t must be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h 
due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . Compton v. Weyerhaeuser Co., 301 Or 
641 ( 1 9 8 6 ) ; Bernard L. Osborn, 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or 
App 152 ( 1 9 8 6 ) . I n t h i s r e g a r d , we c o n s i d e r t h e p r o f e r r e d e v i d e n c e on r e v i e w 
o n l y f o r purposes o f c l a i m a n t ' s remand m o t i o n . 

We a r e persuaded t h a t t h e r e c o r d c o n c e r n i n g t h e r e s p o n s i b i l i t y i s s u e was 
o t h e r w i s e i n s u f f i c i e n t l y developed. Here, t h e h e a r i n g r e c o r d was c l o s e d on May 
2, 1989. On May 26, 1989, Aetna r e c e i v e d i n f o r m a t i o n t h a t c l a i m a n t had changed 
h i s t r e a t i n g p h y s i c i a n and had f u r t h e r s u r g e r y p e r f o r m e d on h i s w r i s t s . The 
o p e r a t i v e and p o s t - s u r g i c a l r e p o r t s r e v e a l e d i n f o r m a t i o n w h i c h was h i g h l y proba
t i v e on t h e i s s u e o f r e s p o n s i b i l i t y . The q u e s t i o n b e f o r e t h e t r i e r o f f a c t con
c e r n e d r e s p o n s i b i l i t y f o r ongoing d i s a b i l i t y and payment f o r r e l a t e d t r e a t m e n t s , 
i n c l u d i n g s u r g e r y . The r e c o r d may be reopened t o admit p o s t - s u r g i c a l e v i d e n c e 
r e l a t i n g t o t h e payment o f s u r g e r y . See Palmer v. P l a i d P a n t r y #54, 76 Or App 
405 ( 1 9 8 5 ) ; D u c k e t t v. SAIF, 79 Or App 749 (19 8 6 ) . 

We a r e s i m i l a r l y persuaded t h a t t h e d i s p u t e d s u r g i c a l r e p o r t s were un
o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f h e a r i n g , as w e l l as t h e c l o s u r e o f 
t h e r e c o r d . Here, Aetna made f o u r c o n t i n u i n g d i s c o v e r y demands upon c l a i m a n t 
and t h r e e s e p a r a t e demands upon L i b e r t y . D e s p i t e t h e s e p e r s i s t e n t e f f o r t s , t h e 
i n f o r m a t i o n was n o t f o r t h c o m i n g u n t i l a f t e r t h e r e c o r d was c l o s e d and t h e Ref
e r e e ' s d e c i s i o n i s s u e d . Thus, we f i n d t h a t t h e s u r g i c a l and f o l l o w - u p r e p o r t s 
a r e r e l e v a n t e v i d e n c e , w i t h o u t which t h e r e c o r d would be i n c o m p l e t e . We con
c l u d e t h a t t h e case s h o u l d be remanded t o t h e H e arings D i v i s i o n f o r f u r t h e r 
development. See Palmer v. P l a i d P a n t r y #54, supra; D u c k e t t v. SAIF, supra. 

A c c o r d i n g l y , t h e Referee's o r d e r d a t e d May 8, 1989, as r e c o n s i d e r e d June 5, 
1989, i s v a c a t e d . T h i s case s h a l l be remanded t o t h e P r e s i d i n g R e f e r e e t o 
a p p o i n t a r e f e r e e t o reopen t h e r e c o r d f o r a d d i t i o n a l e v i d e n c e r e g a r d i n g 
c l a i m a n t ' s s u r g e r y . The a p p o i n t e d r e f e r e e i s i n s t r u c t e d t o pr o c e e d i n any 
manner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . ORS 65 6 . 2 8 3 ( 7 ) . The a s s i g n e d 
R e f e r e e s h a l l t h e n i s s u e a f i n a l a p p e a l a b l e o r d e r r e c o n s i d e r i n g t h o s e i s s u e s 
r a i s e d a t h e a r i n g . 

ORDER 

The Referee's o r d e r d a t e d May 8, 1989, as r e c o n s i d e r e d June 5, 1989, i s 
v a c a t e d . T h i s m a t t e r i s remanded t o t h e P r e s i d i n g Referee f o r f u r t h e r p roceed
i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

November 9, 1990 C i t e as 42 Van N a t t a 2563 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID R. WEDDLE, Claimant 
WCB Case No. 89-09976 

ORDER ON REVIEW 
Mi c h a e l B. Dye, Claimant A t t o r n e y 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H o l t a n ' s o r d e r w h i c h : (1) f o u n d 
t h a t a D e t e r m i n a t i o n Order d i d not p r e m a t u r e l y c l o s e c l a i m a n t ' s back i n j u r y 
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c l a i m ; and (2) a f f i r m e d t h e same D e t e r m i n a t i o n Order award o f no un s c h e d u l e d 
permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e premature c l o s u r e and e x t e n t o f 
uns c h e d u l e d permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

The R e f e r e e fo u n d c l a i m a n t n o t c r e d i b l e . 

CONCLUSIONS OF LAW AND OPINION 

Premature C l o s u r e 

We a f f i r m and adopt t h e Referee's " O p i n i o n " r e g a r d i n g t h e i s s u e o f 
pr e m a t u r e c l o s u r e . 

E x t e n t o f D i s a b i l i t y 

The R e f e r e e d e c l i n e d t o award unscheduled permanent d i s a b i l i t y . We 
agree f o r t h e f o l l o w i n g reasons. 

I n e x e r c i s i n g de novo r e v i e w we g e n e r a l l y d e f e r t o t h e Re f e r e e ' s 
d e t e r m i n a t i o n o f c r e d i b i l i t y when i t i s based on t h e Referee's o p p o r t u n i t y t o 
obs e r v e t h e w i t n e s s . Humphrey v. SAIF, 58 Or App 360, 363 ( 1 9 8 2 ) . However, 
when t h e R e f e r e e ' s c o n c l u s i o n i s based not upon demeanor, b u t on an o b j e c t i v e 
e v a l u a t i o n o f t h e substance o f a w i t n e s s ' s t e s t i m o n y , t h e Referee has no g r e a t e r 
advantage i n d e t e r m i n i n g c r e d i b i l i t y t h a n we do. C o a s t a l Farm Supply v. 
H u l t b e r q , 84 Or App 282, 285 (1 9 8 7 ) ; See Dean A. G r u d z i n s k y , 42 Van N a t t a 597, 
598 ( 1 9 9 0 ) . I n t h i s case, we agree w i t h t h e Referee's f i n d i n g t h a t c l a i m a n t has 
been impeached by s u r v e i l l a n c e f i l m s showing c l a i m a n t engaging i n a c t i v i t i e s 
beyond h i s t e s t i f i e d a b i l i t i e s as w e l l as t e s t i m o n y o f t h e SAIF C o r p o r a t i o n ' s 
i n v e s t i g a t o r who observed c l a i m a n t i n th e s e a c t i v i t i e s . 

The R e f e r e e found t h a t c l a i m a n t ' s t r e a t i n g p h y s i c i a n ' s o p i n i o n i s n o t 
p e r s u a s i v e because i t r e l i e s on c l a i m a n t ' s u n t r u s t w o r t h y s u b j e c t i v e c o m p l a i n t s . 
We agree. I n a d d i t i o n , we not e t h a t BBV C o n s u l t a n t s ' r e p o r t s p e c i f i e s t h a t 
c l a i m a n t ' s ranges o f m o t i o n were " l i m i t e d by [ c l a i m a n t ' s ] c o m p l a i n t o f low back 
p a i n . " (Ex. 2 1 - 4 ) . Due t o c l a i m a n t ' s l a c k o f c r e d i b i l i t y , we a r e u n a b l e t o 
r e l y upon BBV's l o s s o f range o f mo t i o n f i n d i n g s . 

The " s t a n d a r d s " p r o v i d e t h a t " t h e r e s h a l l be no unscheduled d i s a b i l i t y 
i f t h e i n j u r y d i d n o t r e s u l t i n imp a i r m e n t . " Former OAR 436-35-280(1). A c c o r d 
i n g l y , upon o u r de novo r e v i e w o f t h e r e c o r d and a n a l y s i s o f c l a i m a n t ' s c o n d i 
t i o n based upon t h e " s t a n d a r d s , " we f i n d t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t 
he s u s t a i n e d permanent impairment as a r e s u l t o f h i s August 15, 1988 i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 26, 1989 i s a f f i r m e d . 



November 13, 1990 C i t e as 42 Van N a t t a 2565 (1990) 2565 

I n t h e M a t t e r o f t h e Compensation o f 
ERNEST A. BROWN, Claimant 
WCB Case No. C0-00201 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
A l l e r & M o r r i s o n , Claimant A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

On October 19, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t - i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t agree
ment, i n c o n s i d e r a t i o n o f t h e payment o f $27,500 by L o u i s i a n a - P a c i f i c Corpora
t i o n , t h e s e l f - i n s u r e d employer, c l a i m a n t agrees t o r e l e a s e h i s r i g h t t o f u t u r e 
w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r h i s compensable 
i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We s h a l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"un r e a s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 (1 9 9 0 ) . 
The Board's r u l e s r e q u i r e t h a t a c l a i m d i s p o s i t i o n agreement be i n a s e p a r a t e 
document f r o m a d i s p u t e d c l a i m s e t t l e m e n t (DCS). OAR 4 3 8 - 0 9 - 0 2 0 ( 2 ) ( b ) . Any 
c l a i m d i s p o s i t i o n agreement which does not comply w i t h t h i s r u l e must be r e 
t u r n e d t o t h e d r a f t e r . OAR 438-09-020(3). 

Here, a l o n g w i t h t h e proposed d i s p o s i t i o n agreement, t h e p a r t i e s submit a 
DCS t o r e s o l v e a pen d i n g appeal b e f o r e t h e Court o f Appeals on an a g g r a v a t i o n 
i s s u e r e l a t i n g t o t h i s c l a i m (WCB Case No. 88-05082; CA No. A65881). The terms 
o f t h a t DCS p r o v i d e t h a t c l a i m a n t has remained m e d i c a l l y s t a t i o n a r y s i n c e 1986 
and t h a t h i s low back c o n d i t i o n a t t h e t i m e o f t h e a l l e g e d a g g r a v a t i o n i s u n r e 
l a t e d t o h i s compensable i n j u r y . A d d i t i o n a l l y , t h e p a r t i e s s u b m i t a second DCS 
t o r e s o l v e a pe n d i n g r e q u e s t f o r Board r e v i e w on a m e d i c a l s e r v i c e s i s s u e r e l a t 
i n g t o t h i s c l a i m (WCB Case No. 89-17003). The terms o f t h a t DCS p r o v i d e t h a t 
c l a i m a n t ' s need f o r low back s u r g e r y i s n o t r e l a t e d t o t h e compensable i n j u r y 
and t h a t t h e s u r g e r y i s n e i t h e r r e a s o n a b l e nor necessary. 

The a f o r e m e n t i o n e d DCS terms are e x p r e s s l y i n c o r p o r a t e d i n t h e proposed 
d i s p o s i t i o n agreement ( p . 3, 11. 11-25). By i n c o r p o r a t i n g t e r m s o f t h e DCS i n t o 
t h e c l a i m d i s p o s i t i o n agreement, t h e agreement exceeds t h e bounds o f OAR 438-09-
0 2 0 ( 2 ) ( b ) . Jean E. Nealy, 42 Van N a t t a 2379 (1990) A c c o r d i n g l y , we f i n d t h a t 
t h e proposed d i s p o s i t i o n i s unreasonable as a m a t t e r o f law and s e t i t a s i d e . 
See ORS 6 5 6 . 2 3 6 ( 2 ) ; L o u i s R. Anaya, supra. 

F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD L. SCHILLING, Claimant 

WCB Case No. 89-02631 
ORDER ON REVIEW 

Pet e r O. Hansen, Claimant A t t o r n e y 
John McLeod, A t t o r n e y 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n , on b e h a l f o f B r o t h e r s Landscaping ( B r o t h e r s ) , a non-
c o m p l y i n g employer, r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee S c h u l t z ' s o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r h i s low back i n j u r y and r e 
l a t e d p s y c h o l o g i c a l c o n d i t i o n . I n i t s b r i e f , SAIF contends t h a t t h e R e f e r e e 
e r r e d i n f i n d i n g "good cause" f o r c l a i m a n t ' s u n t i m e l y f i l i n g o f h i s r e q u e s t f o r 
h e a r i n g f r o m i t s September 22, 1988 d e n i a l . On r e v i e w , t h e i s s u e s a r e t i m e l i 
ness, c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We r e v e r s e . 

As a p r e l i m i n a r y m a t t e r , we not e t h a t SAIF has r e q u e s t e d t h a t r e v i e w o f 
t h i s case be e x p e d i t e d . Inasmuch as t h e r e v i e w p r o c e s s had a l r e a d y commenced 
when t h i s r e q u e s t was r e c e i v e d , SAIF's r e q u e s t i s moot. 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e e x c e p t i o n o f h i s 
f i n d i n g s t h a t c l a i m a n t ' s a t t o r n e y ' s l e g a l a s s i s t a n t asked a s e c r e t a r y t o r e q u e s t 
a h e a r i n g on t h e September 22, 1988 d e n i a l and t h a t t h e s e c r e t a r y m i s f i l e d t h e 
r e q u e s t f o r h e a r i n g . I n p l a c e o f th o s e f i n d i n g s , we s u b s t i t u t e t h e f o l l o w i n g . 

SAIF's September 22, 1988 d e n i a l on b e h a l f o f B r o t h e r s was r e c e i v e d by 
c l a i m a n t ' s a t t o r n e y ' s o f f i c e . The d e n i a l was m i s f i l e d i n a n o t h e r c l a i m a n t ' s 
f i l e . The d e n i a l was n o t d i s c o v e r e d u n t i l a p p r o x i m a t e l y March 7, 1989. 

We a l s o f i n d t h a t : The September 22, 1988 d e n i a l d i d n o t encompass 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . SAIF's "de f a c t o " d e n i a l d e n i e d c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . 

We t a k e o f f i c i a l n o t i c e t h a t : A September 13, 1990 Board o r d e r c o n c l u d e d 
t h a t SAIF, on b e h a l f o f B r o t h e r s , was no l o n g e r r e s p o n s i b l e f o r c l a i m a n t ' s low 
back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Good cause f o r f a i l u r e t o t i m e l y r e q u e s t h e a r i n g 

The R e f e r e e f o u n d t h a t c l a i m a n t was n o t bound by t h e f a i l u r e o f h i s a t t o r 
ney's s e c r e t a r y t o t i m e l y r e q u e s t a h e a r i n g on SAIF's September 1988 d e n i a l . 
The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had proven good cause f o r h i s f a i l u r e t o 
t i m e l y f i l e t h e r e q u e s t . We d i s a g r e e . 

A h e a r i n g on a d e n i a l o f a c l a i m f o r compensation s h a l l n o t be g r a n t e d and 
t h e c l a i m s h a l l n o t be e n f o r c e a b l e u n l e s s a r e q u e s t f o r h e a r i n g i s f i l e d w i t h i n 
60 days a f t e r t h e c l a i m a n t i s n o t i f i e d o f t h e d e n i a l . ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . T h i s 
i s n o t an a b s o l u t e t i m e l i m i t . I f c l a i m a n t f i l e s a r e q u e s t f o r h e a r i n g w i t h i n 
180 days, he may e s t a b l i s h t h a t t h e r e was good cause f o r f a i l u r e t o f i l e by t h e 
6 0 t h day. ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . 

"Good cause" has been d e f i n e d as "mista k e , i n a d v e r t e n c e , s u r p r i s e o r 
e x c u s a b l e n e g l e c t " as t h o s e terms have been employed under ORCP 7IB and f o r m e r 



Ronald L. S c h i l l i n g , 42 Van N a t t a 2566 (1990) 2567 

ORS 18.160. Anderson v. P u b l i s h e r s Paper Co., 78 Or App 513 ( 1 9 8 6 ) . C l a i m a n t 
has t h e b u rden o f p r o v i n g good cause. Cogswell v. SAIF, 74 Or App 234, 237 
( 1 9 8 5 ) . 

I n t h e p r e s e n t case, c l a i m a n t ' s c o u n s e l t e s t i f i e d a t h e a r i n g t h a t i t was 
h i s o f f i c e ' s custom t o appeal each d e n i a l o r D e t e r m i n a t i o n Order i t r e c e i v e d . 
C l a i m a n t ' s a t t o r n e y f i r s t t e s t i f i e d t h a t t h e r e "was an i n d i c a t i o n t h a t t h e l e g a l 
a s s i s t a n t r e q u e s t e d t h a t t h e s e c r e t a r y r e q u e s t a h e a r i n g on b o t h t h e D e t e r m i n a 
t i o n Order and t h e d e n i a l i t s e l f . . . . " However, l a t e r t h e a t t o r n e y acknowledged 
t h a t he c o u l d n o t t e l l " e x a c t l y what had happened" and he c o u l d n o t " r e a l l y 
t e s t i f y f o r sure who d i d what". 

Case law p r o v i d e s t h a t i t i s a t l e a s t w i t h i n t h e range o f d i s c r e t i o n t o 
r e l i e v e a c l a i m a n t from a d e f a u l t caused by t h e m i s t a k e o r n e g l e c t o f an em
p l o y e e who i s n o t charged w i t h r e s p o n s i b i l i t y f o r r e c o g n i z i n g and c o r r e c t l y han
d l i n g t h e message t h a t c o n s t i t u t e s t h e l e g a l l y c r u c i a l n o t i c e f r o m w h i c h t h e 
t i m e t o r e s p o n d i s measured. Brown v. EBI Companies, 289 Or 455, 460 ( 1 9 8 0 ) . 
I n t h e Brown case, t h e Court concluded t h a t a f i n d i n g o f good cause was n o t 
f o r e c l o s e d where t h e w r i t t e n n o t i c e o f d e n i a l was m i s p l a c e d by someone r e s p o n s i 
b l e f o r h a n d l i n g m a i l i n t h e c l a i m a n t ' s a t t o r n e y ' s o f f i c e . Brown, supra. 

I n t h e i n s t a n t case, however, we are unable t o d i s c e r n whether t h e f a i l u r e 
t o p r o m p t l y r e q u e s t a h e a r i n g from t h e d e n i a l r e s u l t e d f r o m t h e a c t i o n s o r i n 
a c t i o n s o f a c l e r k , a s e c r e t a r y o r a l e g a l a s s i s t a n t t o whom t h e a t t o r n e y had 
d e l e g a t e d h i s a u t h o r i t y i n r e g a r d t o t h e appeals o f a l l d e n i a l s and Determina
t i o n O r d e r s . On t h i s r e c o r d , we are o n l y a b l e t o d e t e r m i n e t h a t t h e September 
1988 d e n i a l was r e c e i v e d by c l a i m a n t ' s c o u n s e l ' s o f f i c e and was m i s f i l e d i n 
a n o t h e r c l a i m a n t ' s f i l e . We cannot, t h e r e f o r e , f i n d whether t h e f a i l u r e t o 
t i m e l y f i l e a r e q u e s t f o r h e a r i n g r e s u l t e d from t h e e x c u s a b l e n e g l e c t o f an 
employee n o t r e s p o n s i b l e f o r f i l i n g r e q u e s t s f o r h e a r i n g o r f r o m t h e a c t i o n o r 
i n a c t i o n o f a l e g a l a s s i s t a n t whose n e g l e c t would n o t be excused. 

We c o n c l u d e t h a t t h e f a c t s o f t h i s case are d i s t i n g u i s h a b l e f r o m t h e l i n e 
o f cases t h a t f i n d good cause f o r u n t i m e l y f i l i n g due t o t h e n e g l e c t o f a spe
c i f i c employee who was n o t charged w i t h r e s p o n s i b i l i t y f o r h a n d l i n g t h e appeal 
o f a d e n i a l . Here, c l a i m a n t has f a i l e d t o meet h i s burden o f p r o o f and has not 
e s t a b l i s h e d t h a t good cause e x i s t e d f o r h i s u n t i m e l y r e q u e s t f o r h e a r i n g on t h e 
d e n i a l . A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e September 22, 1988 
d e n i a l i s d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . The d e n i a l became f i n a l by opera
t i o n o f law. 

E f f e c t o f September 1988 and February 1989 d e n i a l s 

On r e v i e w , SAIF contends t h a t t h e September 1988 d e n i a l d e n i e d b o t h 
c l a i m a n t ' s low back c o n d i t i o n and h i s p s y c h o l o g i c a l c o n d i t i o n . . SAIF argues t h a t 
i t s F e b r u a r y 9, 1989 l e t t e r m e r e ly c l a r i f i e d i t s 1988 d e n i a l o f b o t h c o n d i t i o n s . 
We d i s a g r e e . 

SAIF's September 1988 d e n i a l d e n i e d c l a i m a n t ' s c l a i m f o r h i s "low back and 
s e q u e l a " beyond A p r i l 16, 1982. I n i t s February 9, 1989 l e t t e r , SAIF e n c l o s e d a 
copy o f i t s . September 1988 d e n i a l and s t a t e d t h a t : " T h i s d e n i a l encompasses Mr. 
S c h i l l i n g ' s p s y c h o l o g i c a l c o n d i t i o n w i t h t h e a d d i t i o n o f '...and s e q u e l a w h i c h 
you s t a t e i s r e l a t e d t o your o r i g i n a l i n j u r y o f October 1, 1978.'" 

We a r e n o t c o n v i n c e d by SAIF's argument t h a t t h e F e b r u a r y 1989 l e t t e r was 
n o t a new d e n i a l because no d e n i a l r i g h t s were g i v e n . We a l s o do n o t agree w i t h 
SAIF's c o n t e n t i o n t h a t t h e "sequela" r e f e r r e d t o i n t h e 1988 d e n i a l c o u l d o n l y 
be c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . A l t h o u g h t h e September 1988 d e n i a l 
c l e a r l y d e n i e d c l a i m a n t ' s low back c o n d i t i o n , t h e d e n i a l o f s e q u e l a r e l a t e d t o 
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t h e low back, i s n o t s u f f i c i e n t l y c l e a r t o deny c l a i m a n t ' s p s y c h o l o g i c a l c o n d i 
t i o n . See f o r m e r OAR 4 3 6 - 60-140(4)(a) and 438-05-060. F u r t h e r , t h e F e b r u a r y 
1989 l e t t e r was i n a d e q u a t e t o c o n s t i t u t e a d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n as i t f a i l e d t o comply w i t h former ORS 6 5 6 . 2 6 2 ( 8 ) ; f o r m e r OAR 438-05-
055 and f o r m e r OAR 438-05-060. 

I n t h e p r e s e n t case, however, we f i n d t h a t t h e r e was a t l e a s t a "de f a c t o " 
d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . At h e a r i n g , c l a i m a n t r a i s e d t h e 
i s s u e o f SAIF's "de f a c t o " d e n i a l o f February 9, 1989. The p a r t i e s t r e a t e d t h e 
p s y c h o l o g i c a l c o n d i t i o n as d e n i e d and t h e i s s u e was f u l l y l i t i g a t e d a t h e a r i n g . 
See D a n i e l L. Grousback, 41 Van N a t t a 2342 (1989). Under t h e c i r c u m s t a n c e s , we 
c o n c l u d e t h a t SAIF e f f e c t i v e l y d e n i e d c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , b u t i t 
d i d n o t do so by way o f i t s September 1988 d e n i a l , as i t now c o n t e n d s , o r by i t s 
F e b r u a r y 1989 l e t t e r . 

As c l a i m a n t d i d n o t have n o t i c e t h a t t h e September 1988 d e n i a l encompassed 
h i s p s y c h o l o g i c a l c o n d i t i o n , we do n o t f i n d t h a t h i s c l a i m i s now b a r r e d by an 
u n t i m e l y r e q u e s t f o r h e a r i n g . We t h e r e f o r e proceed t o address h i s p s y c h o l o g i c a l 
c o n d i t i o n c l a i m on t h e m e r i t s . 

P s y c h o l o g i c a l c o n d i t i o n 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s A p r i l 16, 1982 low back i n j u r y a t Sunny-
s i d e M e t h o d i s t Church (Sunnyside) i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f 
b o t h t h e low back c o n d i t i o n and t h e p s y c h o l o g i c a l c o n d i t i o n . The R e f e r e e con
c l u d e d t h a t R u n f t v. SAIF, 303 Or 493 (1987), r e q u i r e d t h a t SAIF ( B r o t h e r s ) j o i n 
Sunnyside as t h e subsequent employer, and t h a t f a i l u r e t o j o i n Sunnyside c o n s t i 
t u t e d a l e g a l b a r t o any s h i f t i n g o f r e s p o n s i b i l i t y . We d i s a g r e e . 

R u n f t p r o v i d e s t h a t , o r d i n a r i l y , an employer may n o t r e l y on t h e r u l e s 
g o v e r n i n g r e s p o n s i b i l i t y as a defense u n l e s s o t h e r p o t e n t i a l l y r e s p o n s i b l e em
p l o y e r s have been j o i n e d . R u n f t , supra. However, i n a case s i m i l a r t o t h e p r e 
s e n t one, we h e l d t h a t an i n s u r e r was p e r m i t t e d t o d e f e n d on t h e b a s i s o f t h e 
l a s t i n j u r i o u s exposure r u l e as c l a i m a n t had w i t h d r a w n h i s c l a i m s a g a i n s t two 
o t h e r p o t e n t i a l l y r e s p o n s i b l e i n s u r e r s . See Connie A. M a r t i n , 42 Van N a t t a 495 
( 1 9 9 0 ) . 

I n M a r t i n , t h e c l a i m a n t had accepted low back c l a i m s w i t h h i s f i r s t and 
second employers and he had r e c e i v e d t r e a t m e n t f o r low back p a i n d u r i n g a t h i r d 
employment. C l a i m a n t f i l e d an a g g r a v a t i o n c i a i m a g a i n s t t h e f i r s t employer and 
a new i n j u r y c l a i m a g a i n s t t h e t h i r d employer. I n a d d i t i o n , c l a i m a n t j o i n e d t h e 
second employer as a p a r t y . M a r t i n , supra. 

A t h e a r i n g , t h e c l a i m a n t i n M a r t i n r e q u e s t e d d i s m i s s a l o f h i s h e a r i n g r e 
q u e s t s r e g a r d i n g t h e f i r s t and t h i r d employers. The o n l y d e n i a l a t i s s u e a t t h e 
h e a r i n g , t h e r e f o r e , was t h e r e s p o n s i b i l i t y d e n i a l o f t h e second employer and i t s 
i n s u r e r , F & C. We c o n c l u d e d t h a t , under t h e c i r c u m s t a n c e s , F & C b o r e no 
r e s p o n s i b i l i t y f o r t h e f a c t t h a t t h e t h i r d employer was no l o n g e r a p a r t y t o t h e 
h e a r i n g . A c c o r d i n g l y , we d e t e r m i n e d t h a t , because c l a i m a n t had w i t h d r a w n h i s 
h e a r i n g r e q u e s t s as t o two p o t e n t i a l l y r e s p o n s i b l e employers, F & C s h o u l d n o t 
be b a r r e d f r o m u s i n g t h e l a s t i n j u r i o u s exposure r u l e d e f e n s i v e l y . M a r t i n , 42 
Van N a t t a a t 497. 

I n t h e p r e s e n t case, c l a i m a n t f i r s t f i l e d h i s p s y c h o l o g i c a l c l a i m a g a i n s t 
Sunnyside. On J u l y 19, 1986, Sunnyside i s s u e d a p a r t i a l d e n i a l a l l e g i n g t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l t r e a t m e n t was not r e l a t e d t o t h e A p r i l 16, 1982 i n j u r y . 
Sunnyside l a t e r i s s u e d an amended d e n i a l s t a t i n g an a l t e r n a t i v e b a s i s t h a t , i f 
i t was i n d u s t r i a l l y r e l a t e d , t h e p s y c h o l o g i c a l c o n d i t i o n was t h e r e s u l t o f 
c l a i m a n t ' s . f i r s t i n d u s t r i a l i n j u r y . 
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C l a i m a n t e n t e r e d i n t o a D i s p u t e d Claim S e t t l e m e n t (DCS) w i t h Sunnyside 
w h i c h was approved i n A p r i l 1989. The DCS s p e c i f i e d t h a t c l a i m a n t ' s p s y c h o l o g i 
c a l c o n d i t i o n was u n r e l a t e d t o h i s compensable i n j u r y o f A p r i l 1982. (Of 
c o u r s e , B r o t h e r s i s n o t bound by t h a t agreement, s i n c e i t was n o t a p a r t y t o 
i t . ) The DCS f u r t h e r p r o v i d e d t h a t Sunnyside's d e n i a l s o f J u l y 1986 and October 
1986 remained i n f u l l f o r c e and e f f e c t . 

We agree w i t h SAIF's c o n t e n t i o n t h a t i t s h o u l d be p e r m i t t e d t o a s s e r t t h e 
l a s t i n j u r i o u s exposure r u l e . C l a i mant's a c t i o n s here a r e analagous t o t h e 
a c t i o n s o f t h e c l a i m a n t i n M a r t i n , and s i m i l a r l y , SAIF i s n o t r e s p o n s i b l e f o r 
t h e f a c t t h a t Sunnyside i s n o t a p a r t y t o t h i s a c t i o n . Because c l a i m a n t e f f e c 
t i v e l y w i t h d r e w h i s h e a r i n g r e q u e s t by s e t t l i n g Sunnyside's d e n i a l p r i o r t o 
h e a r i n g , we c o n c l u d e t h a t SAIF i s not b a r r e d from u s i n g t h e l a s t i n j u r i o u s expo
s u r e r u l e d e f e n s i v e l y t o a v o i d r e s p o n s i b i l i t y . See Clyde S. M e l v i n , 42 Van 
N a t t a 1313 ( 1 9 9 0 ) . 

We must t h e r e f o r e address whether c l a i m a n t ' s employment w i t h Sunnyside 
i n d e p e n d e n t l y c o n t r i b u t e d t o a w orsening o f h i s p s y c h o l o g i c a l c o n d i t i o n . I f t h e 
subsequent employment c o n t r i b u t e d even s l i g h t l y t o t h e c a u s a t i o n o f t h e d i s 
a b l i n g c o n d i t i o n , SAIF may , h i f t r e s p o n s i b i l i t y o f c l a i m a n t ' s c o n d i t i o n . See 
EBI Companies v. Grover, 90 Or App 524 ( 1 9 8 8 ) ; Ronald C. E a r l , 41 Van N a t t a 530 
( 1 9 8 9 ) . 

The R eferee fo u n d , and we agree, t h a t t h e A p r i l 1982 i n j u r y a t Sunnyside 
i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . We c o n c l u d e 
t h a t SAIF, on b e h a l f o f B r o t h e r s , t h e noncomplying employer, i s n o t r e s p o n s i b l e 
f o r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

Low back c l a i m 

As we have found t h a t c l a i m a n t ' s September 1988 r e q u e s t f o r h e a r i n g on t h e 
d e n i a l o f h i s low back i n j u r y was u n t i m e l y , we a r e w i t h o u t j u r i s d i c t i o n t o 
address t h e m e r i t s o f h i s c l a i m . We note t h a t , even i f we had j u r i s d i c t i o n over 
t h i s m a t t e r , a p r i o r Board o r d e r has h e l d t h a t c l a i m a n t ' s employment w i t h Sunny
s i d e i n d e p e n d e n t l y c o n t r i b u t e d t o h i s c u r r e n t low back c o n d i t i o n . Ronald L. 
S c h i l l i n g , 42 Van N a t t a 1974 (1990). I n our p r i o r o r d e r , we f o u n d t h a t SAIF, on 
b e h a l f o f B r o t h e r s , t h e noncomplying employer, was no l o n g e r r e s p o n s i b l e f o r 
c l a i m a n t ' s low back c o n d i t i o n . Our p r e v i o u s o r d e r would t h e r e f o r e p r e c l u d e us 
f r o m r e a c h i n g any d i f f e r e n t r e s u l t . 

ORDER 

The Referee's o r d e r d a t e d October 30, 1989, i s r e v e r s e d i n p a r t . 
C l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e September 22, 1988 d e n i a l o f h i s low back 
i n j u r y i s d i s m i s s e d . The SAIF C o r p o r a t i o n ' s d e n i a l (on b e h a l f o f B r o t h e r s Land
s c a p i n g ) o f c l a i m a n t ' s low back i n j u r y i s r e i n s t a t e d and u p h e l d . SAIF's "de 
f a c t o " d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s u p h e l d . The R e f e r e e ' s 
award o f a $2,400 assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l i s r e v e r s e d . 
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C l a i m a n t r e q u e s t s r e v i e w o f Referee Baker's o r d e r w h i c h : (1) f o u n d t h a t 
her b i l a t e r a l e p i c o n d y l i t i s c l a i m had n o t been p r e m a t u r e l y c l o s e d ; (2) a f f i r m e d 
t h e D e t e r m i n a t i o n Order award o f 5 p e r c e n t (9.6 degrees) s c h e d u l e d permanent 
d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f each arm; and (3) d e c l i n e d t o award 
u n s c h e d u l e d permanent d i s a b i l i t y f o r a s h o u l d e r c o n d i t i o n . On r e v i e w , t h e 
i s s u e s a r e p r e m a t u r e c l o s u r e , and e x t e n t o f scheduled and uns c h e d u l e d permanent 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t f i l e d a c l a i m f o r hand, w r i s t and neck c o n d i t i o n s on September 
14, 1987, s t a t i n g t h a t she had e x p e r i e n c e d a " g r a d u a l onset o f symptoms." (Ex. 
1 ) . T h i s was a c c e p t e d as a n o n d i s a b l i n g " i n j u r y " on November 25, 1987. (Ex. 
! ) • 

C l a i m a n t ' s c o n d i t i o n i s diagnosed as b i l a t e r a l e p i c o n d y l i t i s . (Ex. 3A; 
16; 2 3 ) . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Young, M.D., r e f e r r e d h er t o Dr. 
Lawton, o r t h o p e d i s t , who t r e a t e d c l a i m a n t from December 1987 u n t i l around 
October 1 1 , 1988. (Ex. 3A & 7 ) . On November 8, 1988, Dr. Lawton, and on 
December 12, 1988, Dr. Young, approved a p r o f f e r e d m o d i f i e d j o b f o r c l a i m a n t . 
(Ex. 1 2 ) . 

C l a i m a n t was foun d m e d i c a l l y s t a t i o n a r y on A p r i l 13, 1989 and her c l a i m 
c l o s e d by D e t e r m i n a t i o n Order on May 18, 1989. (Ex. 2 6 ) . 

CONCLUSIONS OF LAW AND OPINION 

Premature C l o s u r e 

The R e f e r e e h e l d t h a t because c l a i m a n t had n o t proven by a preponderance 
o f t h e e v i d e n c e t h a t h er compensable c o n d i t i o n was l i k e l y t o improve w i t h f u r 
t h e r t r e a t m e n t o r t h e passage o f t i m e , her c l a i m had n o t been p r e m a t u r e l y 
c l o s e d . We agree t h a t c l a i m a n t ' s c l a i m was n o t p r e m a t u r e l y c l o s e d . 

I n o r d e r t o pr o v e t h a t her c l a i m was p r e m a t u r e l y c l o s e d , c l a i m a n t must 
d e m o n s t r a t e ' t h a t she was n o t m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e . 
Scheuninq v. J.R. S i m p l o t & Company, 84 Or App 622, 625 ( 1 9 8 7 ) . " M e d i c a l l y 
s t a t i o n a r y " means t h a t "no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be ex
p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . " ORS 656 . 0 0 5 ( 1 7 ) . 
The d e t e r m i n a t i o n o f t h e m e d i c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l ques
t i o n based on competent m e d i c a l evidence. Harmon v. SAIF, 54 Or App 121, 125 
( 1 9 8 5 ) . I n d e t e r m i n i n g whether a c l a i m has been p r o p e r l y c l o s e d , a d e t e r m i n a 
t i o n o f whe t h e r a c l a i m a n t was m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e must 
be made w i t h o u t c o n s i d e r i n g subsequent changes i n her c o n d i t i o n . S u l l i v a n v. 
Argonaut I n s . Co., 73 Or App 694 (19 8 5 ) ; A l v a r e z v. GAB Business S e r v i c e s , 72 Or 
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App 524 ( 1 9 8 5 ) . However, m e d i c a l r e p o r t s a u t h o r e d a f t e r c l o s u r e may be c o n s i d 
e r e d where t h e r e has been no p o s t - c l o s u r e change i n c l a i m a n t ' s c o n d i t i o n and t h e 
o n l y q u e s t i o n i s whether c l a i m a n t was s t a t i o n a r y , a t t h e t i m e o f c l o s u r e . Wonick 
v. Weyerhaeuser Co., 89 Or App 561 ( 1 9 8 7 ) ; Scheuning v. J.R. S i m p l o t Co., supra. 

I n s u p p o r t o f her c o n t e n t i o n t h a t her c l a i m was p r e m a t u r e l y c l o s e d , 
c l a i m a n t p o i n t s t o t h e o p i n i o n s o f her t r e a t i n g p h y s i c i a n , Dr. Young, M.D. 
P r i o r t o c l o s u r e , on Febru a r y 6, 1989, Dr. Young d e s c r i b e d h i s u n d e r s t a n d i n g o f 
t h e d e f i n i t i o n o f " m e d i c a l l y s t a t i o n a r y " as " r e q u i r [ i n g ] t h a t [ c l a i m a n t ] w i l l 
n o t b e n e f i t m a t e r i a l l y from t h e passage o f t i m e o r t r e a t m e n t . " However, 
Dr. Young t h e n o p i n e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y because 
c l a i m a n t c o u l d r e t u r n t o work o n l y i n a m o d i f i e d p o s i t i o n and t h a t her c o n d i t i o n 
"may r e q u i r e f u r t h e r t r e a t m e n t . " (Ex. 2 0 ) . Subsequent t o c l o s u r e , Dr. Young 
r e p o r t e d on June 23, 1989 t h a t c l a i m a n t was n o t t h e n m e d i c a l l y s t a t i o n a r y nor 
had she been a t t h e t i m e o f c l o s u r e . (Ex. 26D). Dr. Young based t h i s o p i n i o n 
on t h e f a c t t h a t on June 23, 1989, c l a i m a n t ' s c o n d i t i o n was worse s i n c e she had 
been i n a m o d i f i e d work program and f u r t h e r t e s t s were r e q u i r e d t o d e t e r m i n e a 
p h y s i c a l cause o f her symptoms. A l t h o u g h we u s u a l l y d e f e r t o t h e o p i n i o n o f t h e 
t r e a t i n g p h y s i c i a n , we do n o t f i n d Dr. Young's r e a s o n i n g p e r s u a s i v e . A need f o r 
c o n t i n u i n g p a l l i a t i v e t r e a t m e n t and d i a g n o s t i c measures does n o t p r e c l u d e a med
i c a l l y s t a t i o n a r y s t a t u s . Kenneth W. Meyers, 41 Van N a t t a 1375 ( 1 9 8 9 ) . Fur
t h e r m o r e , Dr. Young's p o s t - c l o s u r e o p i n i o n does n o t address c l a i m a n t ' s c o n d i t i o n 
a t t h e t i m e o f c l o s u r e , o n l y her c o n d i t i o n as i t was p o s t - c l o s u r e on June 23, 
1989. 

We n o t e t h a t on October 11, 1988 Dr. Lawton, c l a i m a n t ' s o t h e r t r e a t i n g 
p h y s i c i a n , w h i l e a d v i s i n g c l a i m a n t t h a t "her c o n d i t i o n had s t a b i l i z e d , " w r o t e 
t h a t c l a i m a n t ' s " c o n d i t i o n can o f t e n be a p r o l o n g e d one and i t may be as l o n g as 
6 t o 12 months b e f o r e we see more r e s o l u t i o n . " (Ex. 7-7). T h i s s t a t e m e n t sug
g e s t s t h a t Dr. Lawton may have expected improvement i n c l a i m a n t ' s c o n d i t i o n w i t h 
t h e passage o f t i m e . However, i t i s n o t c l e a r from t h e c o n t e x t o f Dr. Lawton's 
c h a r t n o t e s f r o m w h i c h t h i s statement was t a k e n , t h a t i t was Dr. Lawton's i n t e n 
t i o n t h a t t h i s s t a t e m e n t s h o u l d be t a k e n as h i s o p i n i o n r e g a r d i n g whether 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y . A d d i t i o n a l l y , t h e e v i d e n c e i n d i c a t e s t h a t 
Dr. Lawton d i d n o t see c l a i m a n t a f t e r November 1988. A c c o r d i n g l y , we concl u d e 
t h a t t h i s s t a t e m e n t a l o n e i s n o t s u f f i c i e n t t o persuade us t h a t c l a i m a n t ' s con
d i t i o n was n o t m e d i c a l l y s t a t i o n a r y as o f May 18, 1989. 

On t h e o t h e r hand, t h e r e i s p e r s u a s i v e m e d i c a l o p i n i o n i n d i c a t i n g t h a t 
c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on o r b e f o r e May 18, 1989. On 
Jan u a r y 4, 1989, t h e Or t h o p a e d i c C o n s u l t a n t s , i n a t h o r o u g h and w e l l - r e a s o n e d 
r e p o r t , c o n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y and t h a t she c o u l d 
r e t u r n t o her r e g u l a r j o b w i t h m o d i f i c a t i o n s o r some o t h e r j o b as nec e s s a r y . 
(Ex. 1 6 - 4 ) . 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t she was n o t 
m e d i c a l l y s t a t i o n a r y on May 18, 1989. 

E x t e n t o f Permanent D i s a b i l i t y 

Scheduled 

The R e f e r e e , f i n d i n g t h a t c l a i m a n t i s l i m i t e d i n her a b i l i t y t o engage i n 
r e p e t i t i v e use a c t i v i t i e s , concluded t h a t t h e D e t e r m i n a t i o n Order award o f 5 
p e r c e n t a d e q u a t e l y compensates c l a i m a n t , and t h a t t h e r e was no c l e a r and con
v i n c i n g e v i d e n c e t h a t c l a i m a n t i s e n t i t l e d t o more d i s a b i l i t y t h a n i n d i c a t e d 
under t h e s t a n d a r d s . We agree. 



2572 L i n d a F. W r i g h t , 42 Van N a t t a 2570 (1990) 

Because c l a i m a n t became m e d i c a l l y s t a t i o n a r y on A p r i l 13, 1989, and her 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order on on May 18, 1989, t h e " s t a n d a r d s " 
adopted e f f e c t i v e January 1, 1989, former OAR 436-35-010 t h r o u g h 436-35-260, 
a p p l y t o t h e r a t i n g o f c l a i m a n t ' s scheduled permanent d i s a b i l i t i e s . Scheduled 
permanent d i s a b i l i t y i s r a t e d on t h e permanent l o s s o f use o r f u n c t i o n o f a body 
p a r t due t o t h e compensable i n j u r y . Former OAR 436-35-010. 

C l a i m a n t argues t h a t she has s u s t a i n e d l o s s o f range o f m o t i o n o f t h e 
w r i s t j o i n t . As e v i d e n c e o f t h i s , c l a i m a n t p o i n t s t o a p h y s i c a l t h e r a p i s t ' s r e 
p o r t i n d i c a t i n g h i s range o f m o t i o n f i n d i n g s . However, under f o r m e r OAR 436-35-
0 0 5 ( 1 ) , " ' I m p a i r m e n t ' means a decrease i n t h e f u n c t i o n o f a body p a r t o r system 
as measured by a p h y s i c i a n . . . . " T h e r e f o r e , t h e p h y s i c a l t h e r a p i s t ' s measure
ments may n o t be used t o a s s i g n impairment v a l u e s under t h e s t a n d a r d s . The 
r e c o r d c o n t a i n s no p h y s i c i a n ' s documentation i n d i c a t i n g c l a i m a n t has s u s t a i n e d 
a l o s s o f range o f m o t i o n . A d d i t i o n a l l y , t h e r e c o r d c o n t a i n s no p h y s i c i a n ' s 
d o c u m e n t a t i o n i n d i c a t i n g c l a i m a n t has s u s t a i n e d l o s s o f s e n s a t i o n . Under - f o r 
mer OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( b ) , p a i n i s c o n s i d e r e d i n t h e r u l e s o n l y t o t h e e x t e n t i t 
r e s u l t s i n measurable i m p a i r m e n t . I f t h e r e i s no measurable i m p a i r m e n t , no 
award o f s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i s a l l o w e d . T h e r e f o r e , c l a i m a n t 
i s n o t e n t i t l e d t o a v a l u e f o r p a i n . 

A v a l u e o f 5 p e r c e n t i s g i v e n where a compensable c o n d i t i o n r e s u l t s i n 
l i m i t e d r e p e t i t i v e use o f a scheduled body p a r t . Former OAR 436 - 3 5 - 0 1 0 ( 7 ) . The 
m e d i c a l d o c u m e n t a t i o n i n d i c a t e s t h a t c l a i m a n t ' s c o n d i t i o n i s c h r o n i c and t h a t 
c l a i m a n t cannot s u s t a i n l o n g p e r i o d s o f p r o d u c t i o n t y p i n g , c l a i m a n t ' s normal 
work a c t i v i t y , w h i c h i s a r e p e t i t i v e a c t i v i t y . T h e r e f o r e , we f i n d t h a t t h e 
r e c o r d s u p p o r t s a f i n d i n g t h a t c l a i m a n t has l o s t r e p e t i t i v e use o f her arms 
r e s u l t i n g i n a v a l u e o f 5 p e r c e n t f o r l o s s o f use o r f u n c t i o n . 

Unscheduled 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s a l l e g e d r i g h t s h o u l d e r problems a r e 
not compensable and, t h e r e f o r e , t h a t c l a i m a n t i s n o t e n t i t l e d t o an award o f un
sch e d u l e d permanent d i s a b i l i t y . We agree. 

M e d i c a l and l e g a l c a u s a t i o n a r e r e q u i r e m e n t s f o r e v e r y w o r k e r s ' compensa
t i o n c l a i m . L e g a l c a u s a t i o n r e q u i r e s t h e e x i s t e n c e o f an o n - t h e - j o b i n j u r y . 
M e d i c a l c a u s a t i o n r e q u i r e s e v i d e n c e c o n n e c t i n g t h e a c c i d e n t a l i n j u r y and t h e 
c o n d i t i o n f o r w h i c h m e d i c a l b e n e f i t s a r e b e i n g c l a i m e d . C l a i m a n t c a r r i e s t h e 
burden t o e s t a b l i s h each o f t h e s e elements by a preponderance o f t h e e v i d e n c e . 
Hutcheson v. Weyerhaeuser Co., 288 Or 51 (1979). C l a i m a n t o f f e r s no e v i d e n c e 
c o n n e c t i n g her s h o u l d e r c o n d i t i o n t o her accepted c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 26, 1989 i s a f f i r m e d . 

November 14, 1990 . ; C i t e as 42 Van N a t t a 2572 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVE A. ALEXANDER, Claimant 

WCB Case No. 88-16136 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M c W i l l i a m s ' o r d e r 
w h i c h f o u n d c l a i m a n t t o be a s u b j e c t worker under Oregon law. 
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ISSUES 

The i n s u r e r mlpves t o remand t o t h e Referee f o r r e c e i p t o f a d d i t i o n a l 
e v i d e n c e . 

I n t h e a l t e r n a t i v e , t h e i n s u r e r contends t h a t c l a i m a n t i s n o t a s u b j e c t 
w o r k e r under Oregon law. 

F i n a l l y , t h e i n s u r e r contends t h a t even i f c l a i m a n t i s a s u b j e c t worker, 
he i s n o t e n t i t l e d t o r e c o v e r b e n e f i t s under Oregon law because he has a l r e a d y 
r e c o v e r e d b e n e f i t s under Washington's w o r k e r s ' compensation system. 

MOTION TO REMAND 

m0ves t o remand f o r evidence o f t h e c u r r e n t s t a t u s o f 
Washington. We deny t h e m o t i o n . 

The i n s u r e r 
c l a i m a n t ' s . c l a i m i n 

We have r e v 
f o r t h e purposes o f 
t o t h e i n q u i r y here 

ievfed t h e i n s u r e r ' s a f f i d a v i t f o r w h i c h i t seeks remand s o l e l y 
t h i s m o t i o n . We conclude t h a t t h i s e v i d e n c e i s n o t r e l e v a n t 
t h e r e f o r e , t h e m o t i o n t o remand i s d e n i e d . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and u l t i m a t e f i n d i n g s o f f a c t , 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's C o n c l u s i o n s o f Law and O p i n i o n w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . The i n s u r e r argues t h a t even i f c l a i m a n t i s a s u b j e c t w o r k e r , 
he s h o u l d be p r e c l u d e d from r e c e i v i n g b e n e f i t s under Oregon law because he has 
r e c e i v e d b e n e f i t s under Washington's w o r k e r s ' compensation system f o r t h e same 
i n j u r y . We d i s a g r e e . 

We have h e l d -:hat an accepted c l a i m i n a n o t h e r j u r i s d i c t i o n does n o t p r e 
c l u d e a c l a i m a n t from o b t a i n i n g Oregon b e n e f i t s f o r t h e same i n j u r y . Dennis J. 
B l a n c h a r d , 41 Van N a t t a 483 (1989). F u r t h e r m o r e , t h e i n s u r e r ' s argument a g a i n s t 
" d o u b l e r e c o v e r y " iis r e n d e r e d moot by c l a i m a n t ' s c o n c e s s i o n a t page 3 o f h i s 
b r i e f t h a t "an insu::er may o f f s e t Oregon b e n e f i t s w i t h amounts a c t u a l l y r e c e i v e d 
by c l a i m a n t f r o m a n o t h e r s t a t e c l a i m , n o t i n c l u d i n g a t t o r n e y f e e s awarded by t h e 
o t h e r s t a t e . " 

C o n s i d e r i n g 
t i m e expended and 
e n t i t l e d t o a reas 

t h e f a c t o r s enumerated i n OAR 438-15-010(4), p a r t i c u l a r l y t h e 
t h e r e s u l t s o b t a i n e d , we conclude t h a t c l a i m a n t ' s a t t o r n e y i s 

s o c i a b l e assessed f e e o f $1,000 f o r s e r v i c e s on r e v i e w . 

The R e f e r e e ' s 
r e v i e w , c l a i m a n t ' s 
t h e i n s u r e r . 

ORDER 

o r d e r d a t e d December 7, 1989 i s a f f i r m e d . For s e r v i c e s on 
•attorney i s awarded an assessed f e e o f $1,000, t o be p a i d by 

/ 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD A. COLCLASURE, Claimant 

WCB Case No. 89-05949 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
VavRosky, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee N i c h o l s ' o r d e r t h a t d e c l i n e d t o d i r e c t 
t h e s e l f - i n s u r e d employer t o p r o v i d e v o c a t i o n a l a s s i s t a n c e t o c l a i m a n t p e n d i n g 
i t s a p p e a l o f a p r i o r O p inion.and Order t h a t found c l a i m a n t e l i g i b l e f o r voca
t i o n a l a s s i s t a n c e . On r e v i e w , t h e i s s u e i s e n t i t l e m e n t t o v o c a t i o n a l s e r v i c e s 
p e n d i n g a p p e a l . We a f f i r m . 

We adopt t h e Referee's " F i n d i n g s o f Fact" and " O p i n i o n and C o n c l u s i o n , " 
b u t add t h e f o l l o w i n g comment. 

C l a i m a n t was awarded v o c a t i o n a l a s s i s t a n c e by a p r i o r O p i n i o n and Order 
d a t e d January 18, 1989. I n t h a t o r d e r , t h e e a r l i e r r e f e r e e o r d e r e d t h a t 
c l a i m a n t was e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . We n o t e t h a t c l a i m a n t ' s voca
t i o n a l a s s i s t a n c e d i d n o t i n c l u d e e n t i t l e m e n t t o "compensation p a y a b l e t o a 
c l a i m a n t , " i . e . , t e m p o r a r y d i s a b i l i t y . As such, we f i n d t h a t c l a i m a n t ' s o r d e r e d 
v o c a t i o n a l a s s i s t a n c e i s n o t t h e t y p e o f compensation r e q u i r e d t o be p a i d pend
i n g r e v i e w . See ORS 656.313(1) & ( 4 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 11, 1989 i s a f f i r m e d . 

November 14, 1990 C i t e as 42 Van N a t t a 2574 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DILLARD J . GRAVES, Claimant 

WCB Case No. 89-13561 
ORDER ON REVIEW 

Malagoh, Moore, e t a l . , Claimant A t t o r n e y s 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m , and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t d e c l i n e d t o assess 
p e n a l t i e s and a t t o r n e y f e e s f o r t h e SAIF C o r p o r a t i o n ' s f a i l u r e t o p r o v i d e d i s 
c o v e r y o f p a y r o l l r e c o r d s . The i s s u e on r e v i e w i s p e n a l t i e s and a t t o r n e y f e e s . 
We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t ' s a t t o r n e y w r o t e t o SAIF on A p r i l 28, 1989 r e q u e s t i n g d i s c o v e r y . 
G e n e r a l c l a i m s documents were f o r w a r d e d t o t h e a t t o r n e y on May 23, 1989. On 
June 16, 1989, c l a i m a n t ' s a t t o r n e y a g a i n w r o t e t o SAIF t h a n k i n g them f o r t h e 
documents b u t r e m i n d i n g them t h a t t h e A p r i l 2 8 t h l e t t e r c o n t a i n e d an addendum 
w h i c h s p e c i f i c a l l y r e q u e s t e d p a y r o l l r e c o r d s , and t h e y had n o t been i n c l u d e d i n 
t h e p a c k e t o f documents sent by SAIF. On J u l y 14, 1989, c l a i m a n t ' s a t t o r n e y 
f i l e d a r e q u e s t f o r h e a r i n g on t h e i s s u e o f f a i l u r e t o p r o v i d e d i s c o v e r y . The 
r e q u e s t f o r h e a r i n g f o r m a l s o r e q u e s t e d t h a t SAIF p r o v i d e c l a i m s "documents and 
o t h e r i n f o r m a t i o n p e r t a i n i n g t o t h i s c l a i m . " On August 7, 1989, t h e a t t o r n e y 
made a n o t h e r s p e c i f i c r e q u e s t f o r p a y r o l l r e c o r d s . The h e a r i n g was h e l d on 
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August 14, 1989. No p a y r o l l r e c o r d s had been p r o v i d e d a t t h e t i m e o f t h e 
h e a r i n g : 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e agreed w i t h SAIF's argument t h a t he had no a u t h o r i t y t o assess 
a f e e f o r i t s noncompliance w i t h c l a i m a n t ' s i n i t i a l d i s c o v e r y r e q u e s t s because 
t h e Board r u l e r e g a r d i n g d i s c o v e r y , OAR 438-07-015, d i d n o t a p p l y t o r e q u e s t s 
f o r d i s c o v e r y made p r i o r t o a r e q u e s t f o r h e a r i n g . He f u r t h e r f o u n d t h a t i f t h e 
r u l e t h a t d i d a p p l y was t h e D i r e c t o r ' s r u l e , OAR 436-10-030(10), he had no 
j u r i s d i c t i o n i n t h e m a t t e r . 

The Referee went on t o conclude t h a t t h e Board's d i s c o v e r y r u l e d i d a p p l y 
once t h e h e a r i n g r e q u e s t was f i l e d . The Referee fo u n d t h a t t h e f i r s t r e q u e s t 
f o r t h e p a y r o l l r e c o r d s was August 7, 1989, so t h a t t h e 15 days w h i c h SAIF has 
t o p r o v i d e t h e documents had n o t y e t e x p i r e d a t t h e t i m e o f t h e h e a r i n g . Conse
q u e n t l y , he con c l u d e d t h a t SAIF had n o t v i o l a t e d t h e Board's r u l e p e r t a i n i n g t o 
d i s c o v e r y . 

J u r i s d i c t i o n 

We d i s a g r e e w i t h t h e Referee's j u r i s d i c t i o n a l r u l i n g . S i n c e t h e Referee 
i s s u e d h i s o r d e r , we have i s s u e d Lawrence A. D u r e t t e , 42 Van N a t t a 413 (1 9 9 0 ) , 
i n w h i c h we h e l d t h a t a r e q u e s t f o r h e a r i n g on an i s s u e o f d i s c o v e r y d i d p l a c e 
c l a i m a n t ' s r i g h t t o r e c e i v e compensation d i r e c t l y a t i s s u e and t h u s was a m a t t e r 
c o n c e r n i n g a c l a i m . A c c o r d i n g l y , we have j u r i s d i c t i o n o v e r t h i s m a t t e r , r e g a r d 
l e s s w h i c h d i s c o v e r y r u l e a p p l i e s . 

P e n a l t i e s and A t t o r n e y Fees 

We agree w i t h t h e Referee's u l t i m a t e r u l i n g t h a t c l a i m a n t i s n o t e n t i t l e d 
t o a p e n a l t y and a t t o r n e y f e e , b u t we base our d e c i s i o n on t h e f o l l o w i n g 
r e a s o n i n g . 

The r e c o r d i s c l e a r t h a t c l a i m a n t made a r e q u e s t f o r p a y r o l l r e c o r d s a t 
l e a s t by June 16, 1989. At t h e t i m e t h o s e r e c o r d s were r e q u e s t e d , t h e r e was no 
r e q u e s t f o r a h e a r i n g . The Board r u l e r e g a r d i n g d i s c o v e r y , OAR 438-07-015(2), 
does n o t become e f f e c t i v e u n t i l a r e q u e s t f o r h e a r i n g has been f i l e d . Lawrence 
A. D u r e t t e , s u p r a . I f any r u l e a p p l i e d a t t h a t t i m e i t w o u ld be t h e D i r e c t o r ' s 
r u l e , , OAR 436-10-030(10). However, t h a t r u l e r e l a t e s o n l y t o m e d i c a l documents 
and, t h u s , SAIF's f a i l u r e t o p r o v i d e t h e documents was n o t a v i o l a t i o n o f t h e 
r u l e . 

I t i s a r g u a b l e , however, t h a t once t h e r e q u e s t f o r h e a r i n g was f i l e d , t h e 
Board's r u l e became o p e r a t i v e and SAIF had a d u t y t o proc e s s c l a i m a n t ' s p r e v i o u s 
r e q u e s t s f o r p a y r o l l documents. SAIF would t h e n have 15 days t o p r o v i d e t h e r e 
q u e s t e d r e c o r d s f r o m t h e d a t e o f t h e r e q u e s t , which i t f a i l e d t o do. 

Even i f we assume t h a t t o be t h e case, t h e r e i s no e v i d e n c e t h a t t h e r e was 
a n y t h i n g t h e n due upon which t o base a p e n a l t y ; nor i s t h e r e any e v i d e n c e t h a t 
t h e r e was a r e s i s t a n c e t o t h e payment o f compensation t o s u p p o r t t h e award o f an 
a t t o r n e y f e e , E l l i s . v . McCall I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 
Van N a t t a 1774 (1 9 8 9 ) . Consequently, t h e r e can be no award o f a p e n a l t y o r 
a t t o r n e y f e e . 

ORDER 

The Referee's o r d e r d a t e d August 25, 1989 i s a f f i r m e d . 
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Board Member C r i d e r , c o n c u r r i n g . 

D i l l a r d J. Graves, 42 Van N a t t a 2574 (1990) 

The m a j o r i t y n o t e s t h a t an argument can be made t h a t SAIF's c o n d u c t , i n 
f a i l i n g t o produce t h e r e q u e s t e d p a y r o l l r e c o r d s w i t h i n 15 days o f c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g , was u n r e a s o n a b l e . I agree and would so f i n d . N o n e t h e l e s s , 
t h e r e c o r d i s so b a r e t h a t i t f a i l s t o e s t a b l i s h t h a t t h e r e were any amounts 
t h e n due a t t h e t i m e o f t h e v i o l a t i o n o r t h a t t h e r e was a r e s i s t a n c e t o compen
s a t i o n . C o n s e q u e n t l y , n e i t h e r a p e n a l t y nor a f e e may be assessed. 

November 14, 1990 ; C i t e as 42 Van N a t t a 2576 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
STANLEY R. LIBEL, Claimant 

WCB Case No. 88-0230M 
OWN MOTION ORDER 

Q u i n t i n B. E s t e l l , C laimant A t t o r n e y 
R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

On J u l y 27, 1988, we i s s u e d an Own M o t i o n D e t e r m i n a t i o n c l o s i n g c l a i m a n t ' s 
c l a i m w h i c h had been v o l u n t a r i l y reopened by t h e SAIF C o r p o r a t i o n . At t h a t 
t i m e , we d e f e r r e d c o n s i d e r a t i o n o f c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s and a t t o r n e y 
f e e s c o n c e r n i n g SAIF's a l l e g e d l y unreasonable c l a i m s p r o c e s s i n g . Such an a c t i o n 
was t a k e n t o p e r m i t us t o r e v i e w t h i s m a t t e r i n tandem w i t h c l a i m a n t ' s r e q u e s t 
f o r Board r e v i e w o f a Referee's o r d e r which p e r t a i n e d t o t h e same i s s u e . WCB 
Case No. 87-13297. 

T h i s d a t e we have a f f i r m e d and adopted t h e Referee's o r d e r , w h i c h h e l d 
t h a t t h e H e a r i n g s D i v i s i o n l a c k e d a u t h o r i t y t o c o n s i d e r c l a i m a n t ' s r e q u e s t f o r 
p e n a l t i e s and a t t o r n e y f e e s a r i s i n g from t h e a l l e g e d l y u n r e a s o n a b l e p r o c e s s i n g 
o f a c l a i m t h a t was i n own m o t i o n s t a t u s . I n so d o i n g , we r e l i e d on D a v i d L. 
Waasdorp, 38 Van N a t t a 81 ( 1 9 8 6 ) . We now proceed w i t h our r e v i e w o f c l a i m a n t ' s 
r e q u e s t f o r own m o t i o n r e l i e f . 

On May 12, 1987, SAIF a u t h o r i z e d c l a i m a n t ' s p h y s i c i a n ' s r e q u e s t t o p e r f o r m 
a r t h r o s c o p i c s u r g e r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s f r o m a May 1980 i n j u r y 
c l a i m had e x p i r e d . The s u r g e r y was performed on June 10, 1987. 

When c l a i m a n t d i d n o t r e c e i v e a check f o r t e m p o r a r y d i s a b i l i t y , he con
t a c t e d SAIF's c l a i m examiner who was r e s p o n s i b l e f o r p r o c e s s i n g t h e c l a i m . 
C l a i m a n t was a d v i s e d t h a t , s i n c e t h e own m o t i o n c l a i m had been v o l u n t a r i l y r e 
opened, SAIF was under no o b l i g a t i o n t o pay w i t h i n a c e r t a i n p e r i o d and w o u ld 
p r o v i d e b e n e f i t s "when [ t h e examiner] got around t o i t . " 

On June 25, 1987, SAIF a d v i s e d c l a i m a n t ' s c o u n s e l t h a t i t had v o l u n t a r i l y 
reopened t h e c l a i m . SAIF f u r t h e r s t a t e d t h a t c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y 
b e n e f i t s w o u l d be p a i d f r o m A p r i l 1, 1987 u n t i l c l a i m c l o s u r e . That day, 
c l a i m a n t was p a i d t e m p o r a r y d i s a b i l i t y from A p r i l 1, 1987 t h r o u g h June 18, 1987; 
On J u l y 9, 1987, SAIF p a i d t e m p o r a r y d i s a b i l i t y f rom June 19, 1987 t h r o u g h J u l y 
2, 1987. 

C l a i m a n t seeks p e n a l t i e s and a t t o r n e y fees f o r SAIF's f a i l u r e t o p r o v i d e 
t e m p o r a r y d i s a b i l i t y w i t h i n 14 days a f t e r i t v o l u n t a r i l y reopened t h e c l a i m . 
A s s e r t i n g t h a t SAIF would have been r e q u i r e d t o pay such b e n e f i t s w i t h i n 14 days 
had a Board o r d e r reopened t h e c l a i m , c l a i m a n t contends t h a t SAIF s h o u l d n o t be 
p e r m i t t e d t o f l a u n t i t s c l a i m p r o c e s s i n g o b l i g a t i o n s by c h o o s i n g t o v o l u n t a r i l y 
reopen t h e c l a i m . 
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There i s no " r i g h t " t o r e c e i v e compensation a f t e r t h e e x p i r a t i o n o f aggra
v a t i o n r i g h t s . C l i f f o r d D. Howerton, 38 Van N a t t a 1358, 1359 ( 1 9 8 6 ) . Yet, t h e 
Board has t h e c o n t i n u i n g a u t h o r i t y t o award compensation on a d i s c r e t i o n a r y 
b a s i s . I d . I n a d d i t i o n , r u l e s and s t a n d a r d s c o n t a i n e d i n t h e s t a t u t e s c o v e r i n g 
awards o f d i s a b i l i t y a r e n o t abrogated by ORS 656.278. Edward Hines Lumber Co. 
v. K e p h a r t , 81 Or App 43, 46 (1986). 

Here, even assuming t h a t SAIF was o b l i g a t e d t o comply w i t h s t a t u t o r y c l a i m 
p r o c e s s i n g p r e r e q u i s i t e s p r i o r t o t h e issuance o f a Board o r d e r , t h e r e c o r d does 
n o t e s t a b l i s h t h a t SAIF f a i l e d t o pay temporary d i s a b i l i t y i n a t i m e l y manner. 
We r e a c h such a c o n c l u s i o n because we are unpersuaded t h a t SAIF d i d n o t pay tem
p o r a r y d i s a b i l i t y b e n e f i t s w i t h i n 14 days o f i t s d e c i s i o n t o v o l u n t a r i l y reopen 
t h e c l a i m . 

As documented by Dr. Poulson's January 18, 1988 n o t e , SAIF a u t h o r i z e d 
c l a i m a n t ' s s u r g e r y on May 12, 1987. However, such a pronouncement does n o t i n 
d i c a t e when SAIF agreed t o v o l u n t a r i l y reopen t h e c l a i m . P r o v i d i n g a u t h o r i z a 
t i o n t o p e r f o r m s u r g e r y and v o l u n t a r i l y r e o p e n i n g a c l a i m t h a t i s i n own m o t i o n 
s t a t u s a r e n o t one i n t h e same. A u t h o r i z a t i o n t o p e r f o r m s u r g e r y concerns 
c l a i m a n t ' s o n g o i n g e n t i t l e m e n t t o m e d i c a l s e r v i c e s r e s u l t i n g f r o m h i s compens
a b l e i n j u r y . See f o r m e r ORS 656.245(1). Such e n t i t l e m e n t i s a l i f e t i m e r i g h t 
and n o t c o n t i n g e n t on t h e e x i s t e n c e o f a c l a i m a n t ' s a g g r a v a t i o n r i g h t s . 

A d m i t t e d l y , t h e performance o f e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y may 
e n t i t l e a c l a i m a n t t o t emporary d i s a b i l i t y b e n e f i t s , p r o v i d e d t h a t t h e r e has 
been a w o r s e n i n g o f t h e compensable i n j u r y and assuming t h a t t h e c l a i m a n t has 
n o t w i t h d r a w n f r o m t h e work f o r c e . ORS 656. 2 7 8 ( 1 ) ( a ) ; Glenda J. H e r r i n g , 41 Van 
N a t t a 1763 ( 1 9 8 9 ) . Yet, a d e c i s i o n t o a u t h o r i z e s u r g e r y does n o t a u t o m a t i c a l l y 
e n t i t l e a c l a i m a n t t o a r e o p e n i n g o f h i s c l a i m f o r t h e payment o f t e m p o r a r y d i s 
a b i l i t y b e n e f i t s , p a r t i c u l a r l y when t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s have ex
p i r e d . R a t h e r , a d e c i s i o n t o v o l u n t a r i l y reopen a c l a i m i n w h i c h a c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d i s p u r e l y a d i s c r e t i o n a r y m a t t e r . See ORS 
6 5 6 . 2 7 8 ( 4 ) . A p p l y i n g t h i s r e a s o n i n g t o t h e p r e s e n t s i t u a t i o n , we a r e n o t p e r 
suaded t h a t SAIF's May 12, 1987 a u t h o r i z a t i o n t o p e r f o r m s u r g e r y c o n s t i t u t e d a 
d e c i s i o n t o reopen t h e c l a i m f o r t h e payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

We t u r n t o c l a i m a n t ' s account o f h i s c o n v e r s a t i o n s w i t h SAIF's c l a i m s 
examiner. C l a i m a n t ' s i n q u i r i e s were designed t o d e t e r m i n e when he c o u l d e x p e c t 
t o r e c e i v e t e m p o r a r y d i s a b i l i t y b e n e f i t s . The response t h a t he was g i v e n was 
c e r t a i n l y i n d i f f e r e n t . However, n o t w i t h s t a n d i n g t h e response, c l a i m a n t ' s t e s t i 
mony o n l y e s t a b l i s h e s t h a t t h i s c o n v e r s a t i o n o c c u r r e d sometime between SAIF's 
a u t h o r i z a t i o n t o p e r f o r m t h e s u r g e r y and t h e f i r s t payment o f b e n e f i t s on June 
25, 1987. 

We a r e u n a b l e t o d e t e r m i n e from c l a i m a n t ' s t e s t i m o n y when SAIF's v o l u n t a r y 
and d i s c r e t i o n a r y a c t i o n t o reopen t h e c l a i m f o r t h e payment o f t e m p o r a r y d i s 
a b i l i t y b e n e f i t s o c c u r r e d . I n s t e a d , t h e most p e r s u a s i v e e v i d e n c e on t h i s ques
t i o n i s t h e June 25, 1987 l e t t e r from SAIF's c l a i m s examiner t o c l a i m a n t ' s coun
s e l . T h i s l e t t e r announces t h a t SAIF was v o l u n t a r i l y r e o p e n i n g t h e c l a i m and 
p a y i n g t e m p o r a r y d i s a b i l i t y b e n e f i t s t o b e g i n A p r i l 1, 1987 t o c o n t i n u e u n t i l 
c l a i m c l o s u r e . That same day, SAIF i s s u e d c l a i m a n t a check f o r b e n e f i t s f r o m 
A p r i l 1, 1987 t h r o u g h June 18, 1987. 

A f t e r c o n d u c t i n g our r e v i e w o f t h i s r e c o r d , we f i n d t h a t SAIF v o l u n t a r i l y 
reopened c l a i m a n t ' s c l a i m on June 25, 1987. Inasmuch as SAIF a l s o p r o v i d e d tem
p o r a r y d i s a b i l i t y b e n e f i t s on t h a t d a t e , we do n o t c o n s i d e r such a payment t o be 
u n t i m e l y . Moreover, SAIF's payment o f b e n e f i t s f o r a p e r i o d e n d i n g 7 days 
b e f o r e t h e d a t e o f payment i s i n accordance w i t h OAR 436-60-150(4). 
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C o n s e q u e n t l y , based on t h e f o r e g o i n g r e a s o n i n g , we do n o t c o n s i d e r SAIF's 
a c t i o n s t o have been unreasonable o r u n t i m e l y . A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t 
f o r p e n a l t i e s and a t t o r n e y fees i s de n i e d . 

IT IS SO ORDERED. 

November 14, 1990 C i t e as 42 Van N a t t a 2578 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES E. MAREK, Claimant 
WCB Case No. 87-14922 

ORDER ON REVIEW 
Malagon, e t a l . , Claimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee P a u l u s ' o r d e r t h a t : 
(1) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s l e f t w r i s t c l a i m on t h e ground 
t h a t i t was. n o t t i m e l y f i l e d ; (2) d e c l i n e d t o award i n t e r i m compensation f o r t h e 
p e r i o d f r o m September 28, 1987 t h r o u g h October 27, 1987; and (3) d e c l i n e d t o 
assess a p e n a l t y and a t t o r n e y f e e f o r f a i l u r e t o pay i n t e r i m c ompensation. On 
r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f f i l i n g o f t h e c l a i m , i n t e r i m c ompensation, 
p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact and make t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g s . 

I n i t s October 27, 1987 d e n i a l , t h e SAIF C o r p o r a t i o n t o o k t h e p o s i t i o n 
t h a t t h e c l a i m was n o t compensable because n o t i c e o f i n j u r y was u n t i m e l y . 
SAIF's d e n i a l i s s u e d more t h a n 14 days a f t e r f i l i n g o f t h e c l a i m . 

On March 9, 1987, c l a i m a n t r e t u r n e d t o r e g u l a r work f o l l o w i n g h i s w r i s t 
s u r g e r y . He sought no t r e a t m e n t f o r h i s w r i s t a f t e r March 9. He was l a i d o f f 
t h r e e weeks l a t e r f o r reasons u n r e l a t e d t o t h e w r i s t c o n d i t i o n . C l a i m a n t drew 
unemployment compensation much o f t h e t i m e t h r o u g h November 1987. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t f i r s t gave t h e employer n o t i c e o f a w r i s t i n j u r y w h i l e i n i t s 
employ by l e t t e r d a t e d September 28, 1987, addressed t o SAIF. 

The employer d i d n o t have a c t u a l n o t i c e o f a w r i s t i n j u r y p r i o r t o t h a t 
d a t e . 

SAIF has been p r e j u d i c e d by f a i l u r e t o g i v e n o t i c e w i t h i n 30 days o f t h e 
i n j u r y . 

SAIF r a i s e d t h e t i m e l i n e s s defense a t t h e f i r s t h e a r i n g on t h e c l a i m . 

C l a i m a n t was n o t d i s a b l e d d u r i n g t h e p e r i o d September 28, 1987 t h r o u g h 
October 27, 1987. 

SAIF's f a i l u r e t o pay i n t e r i m compensation was n o t a d e l a y o r r e s i s t a n c e 
t o t h e payment o f compensation. 
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On r e v i e w , c l a i m a n t contends t h a t t h e Referee e r r e d when she u p h e l d t h e 
d e n i a l on t h e ground t h a t t i m e l y n o t i c e o f a c c i d e n t had n o t been g i v e n . 
C l a i m a n t argues t h a t SAIF waived t h e t i m e l i n e s s defense by f a i l i n g t o r a i s e t h e 
de f e n s e w i t h i n 14 days o f n o t i c e o r knowledge o f t h e c l a i m . We d i s a g r e e . 

ORS 656.265(5) p r o v i d e s t h a t , i n o r d e r t o r e l y on t h e defense o f f a i l u r e 
t o g i v e t i m e l y n o t i c e , t h e i n s u r e r must r a i s e t h e defense " a t t h e f i r s t h e a r i n g 
on a c l a i m f o r compensation i n r e s p e c t t o t h e i n j u r y o r d e a t h . " The f i r s t hear
i n g r e l a t e d t o t h i s c l a i m was t h a t which gave r i s e t o t h i s r e q u e s t f o r r e v i e w . 
A t h e a r i n g , SAIF contended t h a t c l a i m a n t had g i v e n u n t i m e l y n o t i c e . Conse
q u e n t l y , i t would appear t h a t ORS 656.265(5) does n o t bar t h e de f e n s e . 

C l a i m a n t argues t h a t n o t w i t h s t a n d i n g t h e unambiguous language o f subsec
t i o n ( 5 ) , p r o v i d i n g o n l y t h a t t h e defense must be r a i s e d a t t h e f i r s t h e a r i n g , 
SAIF w a i v e d t h e defense when i t f a i l e d t o r a i s e t h e defense w i t h i n 14 days a f t e r 
f i l i n g o f t h e c l a i m . 

C l a i m a n t r e l i e s f o r t h i s c o n t e n t i o n on Van Horn v. J e r r y J e r z e l , I n c . , 66 
Or App 457 ( 1 9 8 4 ) . The i s s u e i n Van Horn concerned whether o r n o t t h e c l a i m a n t 
was e n t i t l e d t o a p e n a l t y and a t t o r n e y f e e when t h e i n s u r e r f a i l e d t o commence 
i n t e r i m compensation 14 days a f t e r n o t i c e o f a c l a i m . The Board h e l d t h a t t h e 
i n s u r e r ' s conduct was n o t unreasonable. The Board reasoned t h a t i f t h e i n s u r e r 
had t i m e l y p a i d i n t e r i m compensation, t h e i n s u r e r ' s t i m e l i n e s s d e f e n s e would 
have been waived under ORS 6 5 6 . 2 6 5 ( 4 ) ( b ) , which p r o v i d e s t h a t f a i l u r e t o g i v e 
t i m e l y n o t i c e does n o t bar a c l a i m when t h e c a r r i e r has begun payment o f compen
s a t i o n . T h e r e f o r e , t h e Board reasoned t h a t t h e l e g i s l a t u r e c o u l d n o t have i n 
t e n d e d t h a t a p e n a l t y be assessed f o r f a i l u r e t o commence i n t e r i m compensation. 
The C o u r t o f Appeals r e v e r s e d , h o l d i n g t h a t an i n s u r e r c l e a r l y i s o b l i g a t e d t o 
commence compensation w i t h i n 14 days. The c o u r t s a i d : i 

" U n l i k e i s s u e s c o n c e r n i n g l e g a l and m e d i c a l c a u s a t i o n , 
w h i c h t h e i n s u r e r has 60 days t o i n v e s t i g a t e , i t i s r e l 
a t i v e l y easy f o r an i n s u r e r t o d e t e r m i n e i f n o t i c e i s 
t i m e l y . I f t h e defense i s n o t r a i s e d w i t h i n 14 days, i t 
i s w a i v e d . " (Emphasis s u p p l i e d . ) 

Van Horn v. J e r r y J e r z e l , I n c . , supra, 66 Or App a t 461. C l a i m a n t r e l i e s on 
t h i s s t a t e m e n t t o s u p p o r t i t s c o n t e n t i o n t h a t SAIF waived t h e def e n s e by f a i l i n g 
t o r a i s e i t i n 14 days even though SAIF d i d n o t commence payment i n t h e c l a i m . 

We u n d e r s t a n d t h e Van Horn d e c i s i o n t o say t h a t i f t h e i n s u r e r seeks t o 
a v o i d a p e n a l t y f o r f a i l u r e t o t i m e l y commence payment o f compensation w h i l e 
a l s o a v o i d i n g w a i v e r o f t h e t i m e l i n e s s defense by payment o f compensation, t h e n 
t h e d e f e n s e must be r a i s e d by d e n i a l o f t h e c l a i m w i t h i n 14 days. I f , however, 
t h e i n s u r e r chooses n o t t o commence compensation, we do n o t b e l i e v e t h a t t h e i n 
s u r e r w a i v es t h e defense by f a i l u r e t o deny t h e c l a i m w i t h i n 14 days. A t most, 
an i n s u r e r c h o o s i n g t h i s course o f a c t i o n r i s k s assessment o f a p e n a l t y and 
a t t o r n e y f e e . T h e r e f o r e , SAIF t i m e l y r a i s e d t h e defense. 

We adopt t h e Referee's C o n c l u s i o n s on t h e t i m e l i n e s s i s s u e . 

I n t e r i m Compensation 

The R e f e r e e c o n c l u d e d t h a t , because she had found t h e c l a i m u n t i m e l y , i t 
was n o t necessary t o address c l a i m a n t ' s c o n t e n t i o n s t h a t he i s e n t i t l e d t o 
i n t e r i m compensation. We d i s a g r e e and address t h e i s s u e . 
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C l a i m a n t contends t h a t he i s e n t i t l e d t o i n t e r i m compensation f o r t h e 
p e r i o d b e g i n n i n g w i t h t h e f i l i n g o f t h e c l a i m on September 28, 1987 and e n d i n g 
when t h e d e n i a l i s s u e d a month l a t e r on October 27, 1987. ORS 656.262(4) r e 
q u i r e s an i n s u r e r t o commence payment o f compensation w i t h i n 14 days o f n o t i c e 
o f t h e c l a i m u n l e s s t h e c l a i m has been d e n i e d . N e v e r t h e l e s s , c l a i m a n t i s o n l y 
e n t i t l e d t o such compensation i f he has l e f t work due t o t h e i n j u r y w i t h i n t h e 
meaning o f Bono v. SAIF, 298 Or 405 (19 8 4 ) . A c l a i m a n t has l e f t work, w i t h i n 
t h e meaning o f Bono, i f t h e c l a i m a n t i s unable t o work due t o t h e i n j u r y ; t h i s 
i s so whe t h e r o r n o t t h e c l a i m a n t i n i t i a l l y l e f t a p a r t i c u l a r j o b f o r o t h e r r e a 
sons. See e.g., N o f f s i n g e r v. Y o n c a l l a Timber P r o d u c t s , 88 Or App 118 ( 1 9 8 7 ) ; 
N i x v. SAIF. 80 Or App 656, r e v den 302 Or 158 (1 9 8 6 ) . The q u e s t i o n , t h e r e f o r e , 
i s w h ether o r n o t c l a i m a n t was d i s a b l e d from work a t any t i m e between September 
28 and October 27, 1987. 

There i s no ev i d e n c e t h a t c l a i m a n t was d i s a b l e d a f t e r March 9, 1987, when 
he r e t u r n e d t o r e g u l a r work. Consequently, SAIF was under no o b l i g a t i o n t o pay 
i n t e r i m c ompensation. 

P e n a l t i e s and A t t o r n e y Fees 

Inasmuch as c l a i m a n t was n o t e n t i t l e d t o i n t e r i m compensation, SAIF d i d 
n o t d e l a y o r r e s i s t t h e payment o f compensation. T h e r e f o r e , c l a i m a n t i s e n t i 
t l e d t o n e i t h e r a p e n a l t y nor an a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 19, 1988 i s a f f i r m e d . 

November 14, 1990 ; C i t e as 42 Van N a t t a 2580 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN A. MURPHY, Claimant 

WCB Case No. 89-24386 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r w h i c h d e c l i n e d t o 
assess a p e n a l t y and a t t o r n e y f e e c o n c e r n i n g t h e i n s u r e r ' s l a t e payment o f 
c l a i m a n t ' s permanent d i s a b i l i t y , award. On r e v i e w , t h e i s s u e i s p e n a l t i e s and 
a t t o r n e y f e e s . We r e v e r s e . \ -' 

' & 

FINDINGS OF FACT 

We f i n d t h e f a c t s as s t i p u l a t e d t o by t h e p a r t i e s . 
A t a September 28, 1989 h e a r i n g r e g a r d i n g t h e e x t e n t o f c l a i m a n t ' s d i s 

a b i l i t y , c l a i m a n t s t a t e d t h a t h i s c u r r e n t address was P.O. Box 888, S t . D a v i d s , 
P e n n s y l v a n i a 19087. That h e a r i n g was a t t e n d e d by t h e c l a i m a n t , h i s a t t o r n e y , 
and t h e i n s u r e r ' s a t t o r n e y . 

R e f e r e e S e i f e r t i s s u e d an O p i n i o n and Order on October 23, 1989. That 
O p i n i o n and Order g r a n t e d c l a i m a n t i n c r e a s e d permanent p a r t i a l d i s a b i l i t y (PPD) 
and was m a i l e d t o c l a i m a n t a t t h e address p r o v i d e d t o t h e Referee a t h e a r i n g . A 
copy o f t h e O p i n i o n and Order was m a i l e d t o t h e i n s u r e r . 
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On November 13, 1989, t h e c l a i m s a d j u s t e r a u t h o r i z e d t h e i n s u r e r ' s awards 
d e p a r t m e n t t o make payment o f t h e i n c r e a s e d d i s a b i l i t y award no l a t e r t h a n 
November 20, 1989. 

On November 17, 1989, c l a i m a n t ' s a t t o r n e y f i l e d a change o f address docu
ment w i t h t h e i n s u r e r , i n d i c a t i n g t h a t c l a i m a n t ' s address was PO Box 888, S t . 
D a v i d s , P e n n s y l v a n i a 19087. 

On November 20, 1989, t h e i n s u r e r m a i l e d a check f o r $4,078.12, r e f l e c t i n g 
t h e i n c r e a s e d PPD award, t o c l a i m a n t a t h i s p r e v i o u s address i n Eugene, Oregon. 

On November 27, 1989, t h e check m a i l e d t o c l a i m a n t ' s address i n Eugene was 
f o r w a r d e d by t h e p o s t a l s e r v i c e t o c l a i m a n t ' s t h e n c u r r e n t address i n S t . 
D a v i d s , P e n n s y l v a n i a . 

C l a i m a n t r e c e i v e d t h e check on November 29, 1989. 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t t h e i n s u r e r ' s m a i l i n g o f c l a i m a n t ' s permanent d i s 
a b i l i t y award t o a Eugene address, r a t h e r t h a n a P e n n s y l v a n i a a d d r e s s , was n o t 
u n r e a s o n a b l e . C l a i m a n t contends t h a t t h e e r r o r was a v o i d a b l e and r e s u l t e d i n a 
d e l a y i n c l a i m a n t r e c e i v i n g h i s compensation. C l a i m a n t seeks a p e n a l t y and 
a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable a c t i o n . We agree and 
assess a p e n a l t y and f e e . 

Payment o f permanent d i s a b i l i t y b e n e f i t s must be made no l a t e r t h a n t h e 
t h i r t i e t h day a f t e r t h e l i t i g a t i o n o r d e r . OAR 436-60-150(5). B e n e f i t s s h a l l be 
deemed p a i d when d e p o s i t e d i n t h e U.S. M a i l , addressed t o t h e l a s t known address 
o f t h e w o r k e r . OAR 436-60-150(1). 

I n t h i s case, t h e o n l y evidence as t o t h e e v e n t s t h a t t r a n s p i r e d i s con
t a i n e d i n t h e s t i p u l a t e d f a c t s . Those f a c t s show t h a t c l a i m a n t had a d i f f e r e n t 
a d d ress a t t h e t i m e o f t h e h e a r i n g . T h i s new address was r e c o r d e d on t h e Opin
i o n and Order. T h i s o r d e r was r e c e i v e d by t h e i n s u r e r and i t was based upon 
t h i s o r d e r t h a t t h e i n s u r e r knew t h a t i t was r e q u i r e d t o pay a d d i t i o n a l b e n e f i t s 
t o c l a i m a n t . F u r t h e r , t h r e e days p r i o r t o t h e m a i l i n g o f t h e d i s a b i l i t y . a w a r d , 
t h e i n s u r e r r e c e i v e d n o t i c e o f t h e new address d i r e c t l y f r o m c l a i m a n t . The i n 
s u r e r , t h e r e f o r e , had d i r e c t knowledge o f t h e new, and l a s t known, address o f 
c l a i m a n t p r i o r t o t h e m a i l i n g o f t h e d i s a b i l i t y award. 

There was no ev i d e n c e p r e s e n t e d by t h e i n s u r e r as t o why t h e award was 
s e n t t o t h e o l d address d e s p i t e t h e s t i p u l a t e d f a c t t h a t t h e i n s u r e r had t w i c e 
r e c e i v e d n o t i c e o f c l a i m a n t ' s new address p r i o r t o t h e m a i l i n g o f t h e award. 
C o n s e q u e n t l y , t h e i n s u r e r v i o l a t e d OAR 436-06-150(1). T h i s v i o l a t i o n becomes 
u n r e a s o n a b l e e s p e c i a l l y i n l i g h t o f t h e f a c t t h a t t h e award was r e c e i v e d by 
c l a i m a n t seven days a f t e r t h e t h e t h i r t y day r e q u i r e m e n t o f OAR 436-60-150(5). 
Had t h e i n s u r e r m a i l e d t h e d i s a b i l i t y award t o t h e c o r r e c t a d d r e s s , t h e t h i r t y 
day r e q u i r e m e n t o f OAR 436-60-150(5) would have been met. 

Because t h e r e has been a v i o l a t i o n o f a r u l e t h a t r e s u l t e d i n a d e l a y i n 
t h e payment o f compensation t o c l a i m a n t , we f i n d t h a t c l a i m a n t s h o u l d be awarded 
a 5 p e r c e n t p e n a l t y . I n a d d i t i o n t o t h e p e n a l t y , c l a i m a n t i s e n t i t l e d t o an 
assessed a t t o r n e y f e e p u r s u a n t t o ORS 656.382(1) f o r o b t a i n i n g t h e p e n a l t y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $200 i s a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s 
c o u n s e l ' s e f f o r t s c o n c e r n i n g t h i s p e n a l t y i s s u e . I n r e a c h i n g t h i s c o n c l u s i o n , 
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we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case and t h e c o m p l e x i t y 
o f t h e i s s u e s p r e s e n t e d and t h e b e n e f i t s a t t a i n e d f o r c l a i m a n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 11, 1990 i s r e v e r s e d . C l a i m a n t i s 
awarded a p e n a l t y e q u a l t o 5 p e r c e n t o f t h e l a t e permanent d i s a b i l i t y award. 
C l a i m a n t ' s a t t o r n e y i s awarded a p e n a l t y - r e l a t e d f e e o f $200, t o be p a i d by t h e 
i n s u r e r . 

November 14, 1990 : C i t e as 42 Van N a t t a 2582 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RAYMUN B. SAVALAS, Claimant 

WCB Case No. 89-01627 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Employer Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M i r a s s o u ' s o r d e r t h a t 
d e c l i n e d t o "merge" c l a i m a n t ' s 1980 r i g h t knee i n j u r y c l a i m w i t h h i s 1988 l e f t 
knee i n j u r y c l a i m . I n i t s b r i e f , t h e s e l f - i n s u r e d employer r e q u e s t s a u t h o r i z a 
t i o n f o r an o f f s e t o f tem p o r a r y t o t a l d i s a b i l i t y i n t h e e v e n t t h a t c l a i m a n t ' s 
c l a i m s a r e "merged". On r e v i e w , t h e i s s u e s a r e c l a i m s p r o c e s s i n g , c o m p e n s a b i l 
i t y and o f f s e t . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e f o l l o w i n g c o r 
r e c t i o n . Dr. B e r t f i r s t p e r f o r m e d r i g h t knee s u r g e r y , a m e d i a l menisectomy, on 
c l a i m a n t ' s knee on June 17, 1980. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f r i g h t knee c o n d i t i o n 

The R e f e r e e c o n c l u d e d t h a t "merger" o f c l a i m a n t ' s r i g h t and l e f t knee 
c l a i m s was i n a p p r o p r i a t e and o u t s i d e t h e scope o f her j u r i s d i c t i o n . On r e v i e w , 
c l a i m a n t contends t h a t t h e i s s u e was not "merger," b u t r a t h e r , w hether c l a i m 
a n t ' s worsened r i g h t knee c o n d i t i o n was a r e s u l t o f a m a t e r i a l and in d e p e n d e n t 
c o n t r i b u t i o n o f h i s l e f t knee c o n d i t i o n . We agree t h a t t h e R e f e r e e had j u r i s 
d i c t i o n and we c o n c l u d e t h a t t h e i s s u e i n t h i s case i s whether c l a i m a n t ' s l e f t 
knee s t r a i n i n d e p e n d e n t l y c o n t r i b u t e d t o a wors e n i n g o f h i s u n d e r l y i n g r i g h t 
knee c o n d i t i o n . 

I n cases i n w h i c h n e i t h e r c o m p e n s a b i l i t y nor r e s p o n s i b i l i t y i s i n d i s p u t e , 
we have p r e v i o u s l y d i s t i n g u i s h e d between an a g g r a v a t i o n and a "new i n j u r y . " 
Teresa L. Walker, 41 Van N a t t a 2283 (1989). We conclud e d t h a t : 

"Worsened symptoms o f a compensable i n j u r y r e p r e s e n t an 
a g g r a v a t i o n , assuming a l l o t h e r r e q u i r e m e n t s o f an ag
g r a v a t i o n c l a i m a r e met. A worker s u f f e r s a compens
a b l e new i n j u r y o n l y i f a subsequent i n c i d e n t o r em
ployment exposure i n d e p e n d e n t l y c o n t r i b u t e s t o a wors
e n i n g o f t h e p r i o r u n d e r l y i n g c o n d i t i o n . " 
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I n t h e p r e s e n t case, c l a i m a n t had a compensable r i g h t knee i n j u r y w i t h 
t h i s employer i n March 1980.. Claimant underwent r i g h t knee s u r g e r y i n June 1980 
and a g a i n i n June 1981. An A p r i l 20, 1982 D e t e r m i n a t i o n Order awarded c l a i m a n t 
20 p e r c e n t permanent d i s a b i l i t y f o r h i s r i g h t knee. The award was i n c r e a s e d t o 
30 p e r c e n t by an A p r i l 1983 O p i n i o n and Order. 

I n June 1987, c l a i m a n t ' s t r e a t i n g d o c t o r , Dr. B e r t , M.D., e v a l u a t e d 
c l a i m a n t ' s r i g h t knee. Dr. B e r t r e p o r t e d t h a t c l a i m a n t had p r o g r e s s i v e p a i n and 
d i s c o m f o r t r e s u l t i n g i n a lessened t o l e r a n c e f o r w a l k i n g . C l a i m a n t r e p o r t e d 
t h a t t h e p a i n was almost i n t o l e r a b l e and t h a t he was un a b l e t o s t r a i g h t e n h i s 
l e g . Dr. B e r t n o t e d t h a t x - r a y s showed d e s t r u c t i o n o f t h e m e d i a l j o i n t space 
and c o n s i d e r a b l e n a r r o w i n g l a t e r a l l y . On June 4, 1987, Dr. B e r t d i a g n o s e d 
s e v e r e d e g e n e r a t i v e a r t h r i t i s o f t h e knee and he r e q u e s t e d a u t h o r i z a t i o n f o r a 
r i g h t t o t a l knee r e p l a c e m e n t . 

I n August 1987, c l a i m a n t was examined by Dr. H o l b e r t , M.D., f o r a second 
o p i n i o n on h i s r i g h t knee. Dr. H o l b e r t n o t e d c l a i m a n t ' s 1981 r i g h t knee s u r g e r y 
and c l a i m a n t ' s r e p o r t s t h a t , s i n c e t h a t t i m e , he had n o t been a b l e t o s t r a i g h t e n 
h i s r i g h t knee, wh i c h had been an ongoing problem. Dr. H o l b e r t d i a g n o s e d " f a r 
advanced t r a u m a t i c a r t h r i t i s " and he recommended e a r l y r e s u r f a c i n g o f t h e r i g h t 
knee. 

I n August 1987, Dr. B e r t r e p o r t e d c l a i m a n t ' s c o n t i n u e d s e vere p a i n i n h i s 
r i g h t knee. Dr. B e r t a g a i n recommended a t o t a l knee r e p l a c e m e n t . I n September 
1987, c l a i m a n t underwent a r t h r o s c o p i c debridement o f t h e r i g h t knee. I n Novem
ber 1987, c l a i m a n t r e t u r n e d t o l i g h t d u t y work. 

F o l l o w i n g a Febru a r y 1988 l e f t knee i n j u r y w i t h t h i s employer and l e f t 
knee s u r g e r y i n March 1988, c l a i m a n t r e t u r n e d t o work. Soon a f t e r h i s r e t u r n t o 
work, he began t o e x p e r i e n c e r i g h t knee p a i n . 

I n August 1988, Dr. Deaton, M.D., r e p o r t e d t h a t an MRI o f c l a i m a n t ' s r i g h t 
knee r e v e a l e d no s p e c i f i c a b n o r m a l i t y . I n August 1988, c l a i m a n t was examined by 
Dr. N o r t h , M.D., who n o t e d t h a t c l a i m a n t ' s x - r a y s i n d i c a t e d m i l d o s t e o p h y t e s and 
dec r e a s e d j o i n t space i n t h e r i g h t knee. Dr. N o r t h o p i n e d t h a t c l a i m a n t ' s c l i n 
i c a l x - r a y f i n d i n g s d i d n o t w a r r a n t a t o t a l knee r e p l a c e m e n t . 

I n November 1988, Dr. B e r t e v a l u a t e d c l a i m a n t and r e p o r t e d s e vere degener
a t i o n i n b o t h knees w i t h v i r t u a l l y no j o i n t space m e d i a l l y i n b o t h knees. Dr. 
B e r t a g a i n recommended t o t a l knee replacement o f t h e r i g h t knee. I n December 
1988, Dr. B e r t o p i n e d t h a t c l a i m a n t had e x p e r i e n c e d a c c e l e r a t e d d e t e r i o r a t i o n 
and i n c r e a s i n g symptomatology o f ( r i g h t knee) p a i n based upon h i s l e f t knee 
p r o b l e m . Dr. B e r t r e p o r t e d t h a t f a v o r i n g o f t h e l e f t knee because o f p a i n had 
p u t an i n c r e a s e d s t r e s s on t h e r i g h t l e g which a g g r a v a t e d and caused i n c r e a s e d 
d e g e n e r a t i o n o f t h e ( r i g h t ) knee. 

I n J a nuary 1989, Dr. Schroeder r e p o r t e d t h a t c l a i m a n t ' s X-rays showed no 
change compared t o p r i o r x - r a y s . Dr. Schroeder concluded t h a t t h e r e was rea s o n 
a b l e j o i n t space, b o t h i n t h e m e d i a l and l a t e r a l compartments o f b o t h knees. 

We a r e n o t persuaded by Dr. B e r t ' s r e p o r t t h a t c l a i m a n t ' s u n d e r l y i n g r i g h t 
knee c o n d i t i o n has worsened because o f a f a v o r i n g o f h i s l e f t knee. C l a i m a n t 
has a p r i o r h i s t o r y o f r i g h t knee i n j u r y and has undergone t h r e e s u r g i c a l p r o c e 
d u r e s on t h e r i g h t knee s i n c e 1980. Dr. B e r t t w i c e recommended t o t a l r i g h t knee 
r e p l a c e m e n t s u r g e r y b e f o r e c l a i m a n t ' s February 1988 l e f t knee i n j u r y . I n August 
1987, Dr. H o l b e r t recommended r e s u r f a c i n g o f c l a i m a n t ' s r i g h t knee. F i n a l l y , 
Dr. Schroeder, who t r e a t e d c l a i m a n t from September 1987 t h r o u g h October 1988, 
has r e p o r t e d t h a t c l a i m a n t ' s x - r a y s do n o t show a change i n h i s r i g h t knee 
c o n d i t i o n . 
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We c o n c l u d e t h a t c l a i m a n t has not e s t a b l i s h e d t h a t h i s compensable l e f t 
knee s t r a i n i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f h i s u n d e r l y i n g r i g h t 
knee c o n d i t i o n . C o nsequently, t h e employer's "de f a c t o " d e n i a l o f c l a i m a n t ' s 
r i g h t knee c o n d i t i o n as p a r t o f t h e l e f t knee c l a i m i s u p h e l d . 

O f f s e t 

I n t h e e v e n t c l a i m a n t ' s r i g h t and l e f t knee c l a i m s were "merged," t h e em
p l o y e r r e q u e s t s a u t h o r i z a t i o n t o o f f s e t any r e s u l t a n t overpayment o f t e m p o r a r y 
d i s a b i l i t y a g a i n s t o n g o i n g payments o f temporary t o t a l d i s a b i l i t y and any f u t u r e 
award o f permanent p a r t i a l d i s a b i l i t y . Because we d i d n o t merge t h e c l a i m s i n 
i s s u e , we do n o t address t h e employer's r e q u e s t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 16, 1989, as r e c o n s i d e r e d November 1, 1989, 
i s a f f i r m e d . The s e l f - i n s u r e d employer's "de f a c t o " d e n i a l i s u p h e l d . 

November 15, 1990 C i t e as 42 Van N a t t a 2584 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BEN L. BROWN, Claimant 
WCB Case No. 87-15171 

ORDER ON REVIEW 
Rasmussen & Henry, Claimant A t t o r n e y s 
Roy W. M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Hoguet's o r d e r t h a t : 
(1) d e c l i n e d t o award i n t e r i m compensation from A p r i l 29, 1986 t o Jan u a r y 14, 
1988; and (2) assessed a p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d u n t i m e l y 
d e n i a l , based on i n t e r i m compensation awarded from May 11, 1988 t h r o u g h June 30, 
1988, r a t h e r t h a n A p r i l 29, 1986 t h r o u g h June 30, 1988. The SAIF C o r p o r a t i o n 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t p u r p o r t e d t o s e t a s i d e 
i t s May 10, 1988 d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . On r e v i e w , t h e i s s u e s 
a r e i n t e r i m compensation, p e n a l t y and a t t o r n e y f e e s , and a g g r a v a t i o n . We m o d i f y 
i n p a r t , v a c a t e i n p a r t , and a f f i r m i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s neck, head and upper back i n September 
1983. H i s c l a i m was c l o s e d by a January 23, 1986 D e t e r m i n a t i o n Order t h a t 
awarded 15 p e r c e n t unscheduled permanent d i s a b i l i t y and te m p o r a r y d i s a b i l i t y . 
The t e m p o r a r y d i s a b i l i t y award was m o d i f i e d by a March 17, 1986 D e t e r m i n a t i o n 
Order. Meanwhile, on March 14, 1986, t h e SAIF C o r p o r a t i o n d e n i e d a c l a i m f o r 
a g g r a v a t i o n . 

C l a i m a n t f i l e d f o r h e a r i n g on t h e i s s u e s o f , i n t e r a l i a , t h e a g g r a v a t i o n 
d e n i a l and permanent p a r t i a l d i s a b i l i t y . The p a r t i e s p r e s e r v e d t h e i s s u e o f 
e l e c t i v e s u r g e r y as n o t r i p e f o r l i t i g a t i o n . The h e a r i n g was h e l d on J u l y 26, 
1986. The Ref e r e e d e n i e d a l l r e l i e f i n a September 1986 O p i n i o n and Order, 
w h i c h was a f f i r m e d by t h e Board. (Ex. 23, 2 6 ) . 

Meanwhile, on A p r i l 29, 1986, c l a i m a n t c o n s u l t e d Dr. Smith, n e u r o s u r g e o n , 
who d i a g n o s e d n e r v e r o o t compression and a h e r n i a t e d d i s c r e l a t e d t o t h e com
p e n s a b l e i n j u r y . He r e q u e s t e d SAIF t o a u t h o r i z e s u r g e r y and t o reopen t h e 
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c l a i m . (Ex. 1 7 ) . R e c e i v i n g no response from SAIF, Dr. Smith c o n t i n u e d t o r e 
q u e s t a u t h o r i z a t i o n f o r s u r g e r y . (Ex. 20a, 22, 34, 36, 4 0 ) . On October 20, 
1986, he r e p e a t e d h i s r e q u e s t f o r s u r g e r y and a l s o r e q u e s t e d t i m e l o s s , n o t i n g 
t h a t c l a i m a n t had been unable t o work s i n c e A p r i l 2 1 , 1986. (Ex. 2 4 a ) . SAIF 
n e i t h e r a u t h o r i z e d s u r g e r y nor i s s u e d a f o r m a l d e n i a l , nor p a i d i n t e r i m compen
s a t i o n . 

By s t i p u l a t i o n , on January 19, 1988, SAIF agreed t o : (1) f o r m a l l y accept 
o r deny t h e r e q u e s t f o r a u t h o r i z a t i o n o f s u r g e r y w i t h i n 60 days; (2) pay c l a i m 
a n t i n t e r i m compensation f r o m January 15, 1988 u n t i l t h e acceptance o r d e n i a l 
was i s s u e d ; and (3) pay c l a i m a n t ' s a t t o r n e y a f e e . The p a r t i e s r e s e r v e d t h e 
i s s u e o f c l a i m a n t ' s e n t i t l e m e n t t o i n t e r i m compensation f r o m A p r i l 29, 1986 
t h r o u g h J anuary 14, 1988. (Ex. 3 2 ) . 

SAIF p a i d i n t e r i m compensation from January 15, 1988 u n t i l May 10, 1988, 
when i t i s s u e d an a g g r a v a t i o n d e n i a l , s t a t i n g t h a t c l a i m a n t ' s c o n d i t i o n had n o t 
worsened s i n c e t h e l a s t arrangement o f compensation. (Ex. 3 9 ) . T h i s d e n i a l d i d 
n o t address c l a i m a n t ' s r e q u e s t f o r a u t h o r i z a t i o n o f s u r g e r y . 

C l a i m a n t r e q u e s t e d a h e a r i n g , a l l e g i n g t h a t SAIF: (1) f a i l e d t o t i m e l y 
a u t h o r i z e s u r g e r y ; (2) f a i l e d t o accept o r deny s u r g e r y ; and (3) f a i l e d t o pay 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s from A p r i l 29, 1986 t o January 14, 1988, and 
fr o m May 10, 1988 t o t h e t i m e o f h e a r i n g . He r e q u e s t e d a p e n a l t y and a t t o r n e y 
f e e s f o r f a i l u r e t o accept o r deny t h e c l a i m and f o r an u n r e a s o n a b l e d e n i a l i n 
t h e f o r m o f t h e May 10, 1988 a g g r a v a t i o n d e n i a l . 

The h e a r i n g convened on June 30, 1988. 

FINDINGS OF ULTIMATE FACT 

Dr. Smith's October 20, 1986 r e q u e s t f o r s u r g e r y i n c o n j u n c t i o n w i t h h i s 
A p r i l 29, 1986 r e p o r t p r o v i d e d n o t i c e t o SAIF t h a t c l a i m a n t was e n t i t l e d t o 
a d d i t i o n a l compensation, i n c l u d i n g m e d i c a l s e r v i c e s , f o r worsened c o n d i t i o n s r e 
s u l t i n g f r o m t h e compensable i n j u r y . I n a d d i t i o n , t h e s e r e p o r t s p r o v i d e d SAIF 
w i t h n o t i c e o f a m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g f r o m a w o r s e n i n g 
o f h i s compensable c o n d i t i o n . 

SAIF's May 10, 1988 a g g r a v a t i o n d e n i a l was n o t i n i s s u e a t h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

Claims P r o c e s s i n g 

We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n on t h e i s s u e s o f SAIF's 
f a i l u r e t o t i m e l y a c c e p t o r deny c l a i m a n t ' s r e q u e s t f o r a u t h o r i z a t i o n o f s u r g e r y 
as r e q u i r e d by s t i p u l a t i o n ; t h e award o f i n t e r i m compensation f r o m J anuary 15, 
1988 t h r o u g h June 30, 1988, l e s s amounts a l r e a d y p a i d ; and a p e n a l t y and r e l a t e d 
a t t o r n e y f e e s . However, we mo d i f y t h e dates upon wh i c h t h e p e n a l t y i s t o be 
assessed as a r e s u l t o f our c o n c l u s i o n t h a t c l a i m a n t i s e n t i t l e d t o a d d i t i o n a l 
i n t e r i m compensation. 

I n t e r i m Compensation 

The R e f e r e e awarded i n t e r i m compensation f r o m January 15, 1988 t h r o u g h 
June 30, 1988, l e s s amounts a l r e a d y p a i d , based on SAIF's s t i p u l a t e d agreement 
t o pay i n t e r i m compensation from January 15, 1988 u n t i l i t f o r m a l l y a c c e p t e d o r 
d e n i e d t h e c l a i m . The Referee denied c l a i m a n t ' s r e q u e s t f o r i n t e r i m compensa
t i o n f r o m A p r i l 29, 1986, t h e d a t e Dr. Smith f i r s t r e q u e s t e d a u t h o r i z a t i o n f o r 
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s u r g e r y , t o J a n u a r y 14, 1988, because he i n t e r p r e t e d t h e c l a i m as one f o r e l e c 
t i v e s u r g e r y and n o t f o r a g g r a v a t i o n . Claimant contends t h a t a c l a i m f o r 
s u r g e r y i s t o be p r o c e s s e d i n accordance w i t h ORS 656.262 and 6 5 6 . 2 7 3 ( 6 ) , w h i c h 
r e q u i r e payment o f i n t e r i m compensation w i t h i n 14 days from t h e t i m e o f n o t i c e 
o f a m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g f r o m a w o r s e n i n g o f a com
pe n s a b l e c o n d i t i o n . 

SAIF argues t h a t c l a i m a n t ' s c l a i m was n o t an a g g r a v a t i o n c l a i m , and, 
t h e r e f o r e , i t was n o t r e q u i r e d t o . pay i n t e r i m compensation on a c l a i m t h a t had 
been c l o s e d by D e t e r m i n a t i o n Order. SAIF f u r t h e r argues t h a t c l a i m a n t f a i l e d t o 
p r o v i d e m e d i c a l v e r i f i c a t i o n t h a t h i s c o n d i t i o n worsened a f t e r t h e l a s t a r r a n g e 
ment o f compensation. 

We f i n d t h a t c l a i m a n t s h o u l d be awarded a d d i t i o n a l i n t e r i m c o mpensation 
fr o m October 20, 1986 t h r o u g h January 14, 1988. We reason as f o l l o w s . 

A c l a i m i s a w r i t t e n r e q u e s t f o r compensation f r o m a w o r k e r o r someone on 
t h e w o r k e r ' s b e h a l f o f w h i c h t h e e m p l o y e r / i n s u r e r has n o t i c e and w h i c h i s 
c a u s a l l y r e l a t e d t o c l a i m a n t ' s employment. ORS 6 5 6 . 0 0 5 ( 6 ) ; ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; 
M i c h a e l L. O r r , 41 Van N a t t a 192 (1989). An a g g r a v a t i o n c l a i m i s a c l a i m f o r a 
worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y . ORS 6 5 6 . 2 7 3 ( 1 ) . A 
p h y s i c i a n ' s r e p o r t i n d i c a t i n g a need f o r f u r t h e r m e d i c a l s e r v i c e s o r a d d i t i o n a l 
compensation i s a c l a i m f o r a g g r a v a t i o n . ORS 656.273(3). 

The p h y s i c i a n ' s r e p o r t i t s e l f i s n o t r e q u i r e d t o s t a t e t h a t t h e c o n d i t i o n 
i s worse; i t i s s u f f i c i e n t t h a t t h e t r e a t m e n t be f o r o t h e r t h a n a c o n t i n u i n g 
c o n d i t i o n . Thus, i f t h e r e q u e s t f o r t r e a t m e n t does not i n d i c a t e t h a t i t i s f o r 
t h e same c o n d i t i o n , t h e n i t s h o u l d be c o n s i d e r e d a c l a i m f o r a g g r a v a t i o n and 
p r o c e s s e d as such. See K r a j a c i c v. B l a z i n g Orchards, 84 Or App 127 ( 1 9 8 7 ) ; 
H a r e t v. SAIF, 72 Or App 668, r e v den 299 Or 313 ( 1 9 8 5 ) ; Joanne C. Krause, 42 
Van N a t t a 1021 ( 1 9 9 0 ) . 

SAIF knew o f c l a i m a n t ' s c l a i m f o r back s u r g e r y as o f A p r i l 29, 1986, when 
i t r e c e i v e d Dr. Smith's r e p o r t which diagnosed c l a i m a n t ' s b i l a t e r a l C5-6 n e r v e 
r o o t c o m p r e s s i o n and L4-5 h e r n i a t e d d i s c . F u r t h e r m o r e , SAIF had a d d i t i o n a l 
n o t i c e f r o m Dr. Smith on October 20, 1986 t h a t c l a i m a n t c o u l d n o t work as a r e 
s u l t o f h i s compensable c o n d i t i o n . Moreover, t h e t i m e l o s s a u t h o r i z a t i o n i n 
a d d i t i o n t o t h e r e q u e s t f o r s u r g e r y i m p l i e d a worsened c o n d i t i o n , j u s t as t h e 
e x p r e s s r e q u e s t t o reopen i m p l i e d a c l a i m f o r a g g r a v a t i o n . A c c o r d i n g l y , Dr. 
Smith's r e p o r t , combined w i t h h i s n o t i c e t h a t c l a i m a n t c o u l d n o t work, were 
s u f f i c i e n t t o p u t SAIF on n o t i c e t o d e t e r m i n e whether a w o r s e n i n g had o c c u r r e d , 
and t h u s were s u f f i c i e n t t o c o n s t i t u t e an a g g r a v a t i o n c l a i m and t h e o b l i g a t i o n 
t o p r o v i d e i n t e r i m compensation. See Haret v. SAIF, supra; Joanne C. Krause, 
s u p r a . A c c o r d i n g t o s t a t u t e , SAIF had t h e c h o i c e t o e i t h e r pay compensation o r 
deny t h e c l a i m . Because i t d i d n o t deny t h e c l a i m o r pay i n t e r i m c o m pensation, 
we t h e r e f o r e award c l a i m a n t i n t e r i m compensation from October 20, 1986 t h r o u g h 
J a nuary 14, 1988. ORS 656.273(6). 

P e n a l t y and A t t o r n e y Fees 

The R e f e r e e f o u n d t h a t t h e p e n a l t y f o r SAIF's f a i l u r e t o a c c e p t o r deny 
a u t h o r i z a t i o n f o r s u r g e r y s h o u l d be assessed a g a i n s t a l l o f c l a i m a n t ' s t e m p o r a r y 
d i s a b i l i t y payments. We agree. A c c o r d i n g l y , we m o d i f y t h e R e f e r e e ' s award and 
assess a p e n a l t y a g a i n s t c l a i m a n t ' s i n t e r i m compensation award as m o d i f i e d 
h e r e i n . ORS 6 56.262(10). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-
15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e a t t o r n e y f e e 
award c o n c e r n i n g t h i s p e n a l t y i s s u e i s $500. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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A g g r a v a t i o n 

2587 

The Referee s e t a s i d e SAIF's May 10, 1988 a g g r a v a t i o n d e n i a l because no 
a g g r a v a t i o n c l a i m was pending between J u l y 1986, t h e t i m e o f t h e l a s t a r r a n g e 
ment o f compensation, and t h e t i m e o f h e a r i n g . We d i s a g r e e . A g g r a v a t i o n was 
n o t i n i s s u e a t h e a r i n g . Consequently, t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r i s 
v a c a t e d . 

ORDER 

The Referee's o r d e r d a t e d J u l y 18, 1988, as amended August 18, 1988, i s 
m o d i f i e d i n p a r t , v a c a t e d i n p a r t , and a f f i r m e d i n p a r t . I n a d d i t i o n t o t h e 
Re f e r e e ' s award o f i n t e r i m compensation from May 11, 1988 t h r o u g h June 30, 1988, 
t h e SAIF C o r p o r a t i o n i s o r d e r e d t o pay c l a i m a n t i n t e r i m compensation f r o m Octo
b e r 20, 1986 t h r o u g h January 14, 1988. Cla i m a n t ' s a t t o r n e y s h a l l r e c e i v e 25 
p e r c e n t o f t h e i n c r e a s e d compensation. However, t h e t o t a l a t t o r n e y f e e s payable 
f r o m c l a i m a n t ' s i n c r e a s e d compensation as a r e s u l t o f t h e Referee and Board 
o r d e r s s h a l l n o t exceed $3,800. I n a d d i t i o n t o t h e Referee's assessment o f a 
p e n a l t y e q u a l t o 25 p e r c e n t o f i n t e r i m compensation due fro m May 11, 1988 
t h r o u g h June 30, 1988, SAIF i s o r d e r e d t o pay c l a i m a n t a p e n a l t y e q u a l t o 25 
p e r c e n t o f i n t e r i m compensation due from October 20, 1986 t o May 1 1 , 1988. For 
s e r v i c e s c o n c e r n i n g t h i s p e n a l t y i s s u e a t b o t h t h e h e a r i n g and Board l e v e l s , 
c l a i m a n t ' s a t t o r n e y i s awarded $500, t o be p a i d by t h e SAIF C o r p o r a t i o n . That 
p o r t i o n o f t h e Referee's o r d e r t h a t p u r p o r t e d t o s e t a s i d e SAIF's a g g r a v a t i o n 
d e n i a l o f May 10, 1988 i s va c a t e d . The remainder o f t h e o r d e r i s a f f i r m e d . 

November 15, 1990 C i t e as 42 Van N a t t a 2587 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARTHA L. BRUNNER, Claimant 

WCB Case No. 89-13777 
ORDER ON REVIEW 

S c o t t M. McNutt, Claimant A t t o r n e y 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
S c h u l t z ' s o r d e r t h a t : (1) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y 
award f o r a back i n j u r y from 45 p e r c e n t (144 d e g r e e s ) , as awarded by Determina
t i o n Order, t o 58 p e r c e n t (185.6 d e g r e e s ) ; and (2) awarded 16 p e r c e n t 
(24 degrees) sche d u l e d permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f 
her l e f t f o r e a r m and awarded 24 p e r c e n t (36 degrees) sche d u l e d permanent d i s 
a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f her r i g h t f o r earm,- whereas a D e t e r m i 
n a t i o n Order awarded no scheduled permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s 
e x t e n t o f permanent d i s a b i l i t y , b o t h scheduled and unscheduled. We a f f i r m i n 
p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t , 47 y e a r s o f age a t h e a r i n g , began w o r k i n g as a donut maker i n 
1986. D u r i n g 1987, c l a i m a n t e x p e r i e n c e d low back and b i l a t e r a l w r i s t p a i n . 
C l a i m a n t f i r s t sought t r e a t m e n t f o r t h e s e c o n d i t i o n s i n December 1987. C l a i m a n t 
s t o p p e d w o r k i n g on December 28, 1987, and has n o t r e t u r n e d t o work s i n c e t h a t 
d a t e . 

I n J a n u a r y 1988, c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r b o t h her 
low back s t r a i n and b i l a t e r a l c a r p a l t u n n e l syndrome. The employer d e n i e d b o t h 
c o n d i t i o n s . Both d e n i a l s were s e t a s i d e by a Juhe 10, 1988 O p i n i o n and Order. 
That o r d e r has n o t been appealed. 
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C l a i m a n t began t r e a t i n g w i t h Dr. Whitney, M.D., i n Feb r u a r y 1988. Whitney 
c o n t i n u e d t o t r e a t c l a i m a n t t h r o u g h J u l y 7, 1989. On May 5, 1989, Whitney r e 
p o r t e d t h a t c l a i m a n t ' s back c o n d i t i o n was m e d i c a l l y s t a t i o n a r y and r e l e a s e d 
c l a i m a n t t o r e t u r n t o m o d i f i e d work i n a se d e n t a r y c a p a c i t y . On J u l y 7, 1989, 
Whitney r e p o r t e d t h a t c l a i m a n t ' s b i l a t e r a l w r i s t c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y . 

I n August 1988, c l a i m a n t underwent r i g h t c a r p a l t u n n e l r e l e a s e s u r g e r y . 
I n J a n uary 1989, c l a i m a n t underwent l e f t c a r p a l t u n n e l r e l e a s e s u r g e r y . 

C l a i m a n t ' s c l a i m was c l o s e d by a J u l y 13, 1989 D e t e r m i n a t i o n Order, w h i c h 
awarded 45 p e r c e n t unscheduled permanent d i s a b i l i t y and no sc h e d u l e d permanent 
d i s a b i l i t y . C l a i m a n t r e q u e s t e d a h e a r i n g . 

C l a i m a n t has a h i g h s c h o o l e d u c a t i o n . C l a i m a n t ' s h i g h e s t s p e c i f i c voca
t i o n a l p r e p a r a t i o n (SVP) v a l u e d u r i n g t h e t e n years p r e c e d i n g t h e d a t e o f d e t e r 
m i n a t i o n was a 6, f o r w o r k i n g as a baker (DOT # 313.381-010). 

C l a i m a n t i s n o t w o r k i n g as a r e s u l t o f t h e i n j u r y . No employment has been 
o f f e r e d . She was r e l e a s e d t o p e r f o r m s e d e n t a r y work w i t h r e s t r i c t i o n s i n s i t 
t i n g , b e n d i n g , s t a n d i n g and c a r r y i n g . 

C l a i m a n t s u s t a i n e d permanent l o s s o f range o f m o t i o n and s u f f e r s f r o m an 
un o p e r a t e d b u l g i n g d i s c , b o t h due t o her compensable back c o n d i t i o n . 

C l a i m a n t a l s o s u s t a i n e d permanent l o s s o f u l n a r d e v i a t i o n and r a d i a l d e v i 
a t i o n i n b o t h w r i s t s . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n , " as s e t f o r t h i n 
t h e f i r s t f i v e p a r a g r a p h s o f t h e "Con c l u s i o n s " p o r t i o n o f t h e o r d e r , w h i c h i n 
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a back i n j u r y f r o m 
45 p e r c e n t t o 58 p e r c e n t . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

The R e f e r e e awarded c l a i m a n t 24 p e r c e n t scheduled d i s a b i l i t y f o r t h e l o s s 
o f use o r f u n c t i o n o f her r i g h t f o r e a r m and 16 p e r c e n t s c h e d u l e d d i s a b i l i t y f o r 
t h e l o s s o f use o r f u n c t i o n o f her l e f t f o r e a r m . However, we n o t e t h a t i n h i s 
" C o n c l u s i o n s o f Law and O p i n i o n , " t h e Referee makes c l e a r t h a t he i n t e n d e d t h e s e 
awards t o r e f l e c t "arm" v a l u e s , n o t "f o r e a r m " v a l u e s . I n making t h i s d e t e r m i n a 
t i o n , t h e Re f e r e e f o u n d c l a i m a n t e n t i t l e d t o 5 p e r c e n t f o r each f o r e a r m f o r a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use, 20 p e r c e n t f o r l o s s o f g r i p s t r e n g t h 
i n h er r i g h t hand and 10 p e r c e n t f o r l o s s o f g r i p s t r e n g t h i n her l e f t hand, 
5 p e r c e n t f o r each f o r e a r m f o r b i l a t e r a l c a r p a l t u n n e l r e l e a s e s u r g e r y , and 4 
p e r c e n t f o r l o s s o f range o f m o t i o n i n each hand. The Referee combined t h e s e 
f i g u r e s f o r a t o t a l r i g h t hand impairment o f 30 p e r c e n t and t o t a l l e f t hand im
p a i r m e n t o f 21 p e r c e n t . F i n a l l y , t h e Referee c o n v e r t e d c l a i m a n t ' s hand i m p a i r 
ment i n t o f o r e a r m i m p a i r m e n t , under former OAR 436-35-090, and awarded c l a i m a n t 
24 p e r c e n t s c h e d u l e d d i s a b i l i t y f o r her r i g h t f o r e a r m and 16 p e r c e n t s c h e d u l e d 
d i s a b i l i t y f o r her l e f t f o r e a r m . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we m o d i f y each f o r e a r m award. 

Because c l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on J u l y 13, 
1989, t h e " s t a n d a r d s " e f f e c t i v e January 1, 1989 t h r o u g h September 30, 1990 a p p l y 
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t o a r a t i n g o f c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. 
Former OAR 436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s 
s c h e d u l e d permanent d i s a b i l i t y . Scheduled permanent d i s a b i l i t y i s based on 
permanent l o s s o f use o r f u n c t i o n o f a scheduled body p a r t . See f o r m e r OAR 436-
35-010 t h r o u g h 436-35-260. 

Decreased Range o f M o t i o n i n Forearm ( W r i s t J o i n t ) 

C l a i m a n t s u s t a i n e d permanent, r a t a b l e l o s s o f range o f w r i s t m o t i o n , i n 
c l u d i n g : 15 degrees r e t a i n e d b i l a t e r a l r a d i a l d e v i a t i o n , f o r a v a l u e o f 1 f o r 
each f o r e a r m , and 25 degrees r e t a i n e d b i l a t e r a l u l n a r d e v i a t i o n , f o r a v a l u e o f 
1 f o r each f o r e a r m . Former OAR 436-35-080(5) & ( 7 ) . C l a i m a n t ' s t o t a l l o s s o f 
range o f m o t i o n i n each f o r e a r m i s 2 p e r c e n t . 

B i l a t e r a l C a r p a l Tunnel Release Surgery 

A f t e r n o t i n g t h a t c l a i m a n t was not e n t i t l e d t o a d i s a b i l i t y r a t i n g s i m p l y 
because o f t h e s u r g i c a l p r o c e d u r e , t h e Referee awarded c l a i m a n t 5 p e r c e n t f o r 
each f o r e a r m f o r her b i l a t e r a l c a r p a l t u n n e l syndrome c o n d i t i o n . We d i s a g r e e . 

The s t a n d a r d s a l l o w a d i s a b i l i t y r a t i n g f o r c e r t a i n s u r g e r i e s a s s o c i a t e d 
w i t h c a r p a l t u n n e l syndrome, i . e . , c a r p a l bone r e s e c t i o n , c a r p a l bone f u s i o n and 
c a r p a l bone r e p l a c e m e n t . See former OAR 4 3 6 - 3 5 - 1 1 0 ( 4 ) ( f ) , ( i ) & ( j ) . There i s , 
however, no r a t i n g f o r e i t h e r c a r p a l t u n n e l r e l e a s e s u r g e r y o r f o r t h e c o n d i t i o n 
i t s e l f . C o n sequently, we do not award c l a i m a n t d i s a b i l i t y f o r e i t h e r t h e 
s u r g e r y o r t h e c o n d i t i o n . 

Loss o f G r i p S t r e n g t h 

The R eferee n o t e d c l a i m a n t ' s two most r e c e n t g r i p s t r e n g t h measurements, 
one i n June 1989 and t h e o t h e r i n J u l y 1989, and c o n c l u d e d , based on t h e s e r e 
p o r t s , t h a t c l a i m a n t s u f f e r e d permanent l o s s o f g r i p s t r e n g t h i n b o t h f o r e a r m s . 
We d i s a g r e e . 

The r e c o r d does n o t p r o v i d e any means f o r d e t e r m i n i n g permanent l o s s o f 
g r i p s t r e n g t h due t o c l a i m a n t ' s compensable i n j u r y . The R eferee n o t e d t h a t i t 
was d i f f i c u l t t o r a t e c l a i m a n t ' s g r i p s t r e n g t h under t h e s t a n d a r d s . But, keep
i n g i n mind t h a t c l a i m a n t was r i g h t hand dominant, t h e R eferee c o n c l u d e d t h a t 
c l a i m a n t s u s t a i n e d a 20 p e r c e n t l o s s o f g r i p s t r e n g t h i n her r i g h t hand and 10 
p e r c e n t l o s s o f g r i p s t r e n g t h i n her l e f t hand. 

Loss o f g r i p s t r e n g t h i s r a t a b l e when i t i s a s s o c i a t e d w i t h e i t h e r nerve 
damage, a m p u t a t i o n , o r a t r o p h y o r o t h e r a n a t o m i c a l changes. See f o r m e r OAR 436-
3 5 - 1 1 0 ( 3 ) ( a ) , (b) & ( d ) . Decreased g r i p s t r e n g t h due t o l o s s o f range o f m o t i o n 
i n t h e j o i n t s o f t h e hands o r f i n g e r s r e c e i v e s no r a t i n g i n a d d i t i o n t o t h a t 
g i v e n f o r t h e l o s s o f range o f m o t i o n . Former OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( c ) . 

W h i l e c l a i m a n t c r e d i b l y t e s t i f i e d t o decreased g r i p s t r e n g t h , t h a t a l o n e 
i s i n s u f f i c i e n t t o award d i s a b i l i t y under t h e s t a n d a r d s . See f o r m e r OAR 436-35-
0 0 5 ( 2 ) . C l a i m a n t has f a i l e d t o e s t a b l i s h nerve damage due t o her b i l a t e r a l 
c a r p a l t u n n e l syndrome, nor d i d she undergo any a m p u t a t i o n . F u r t h e r , t h e r e i s 
no e v i d e n c e i n t h e r e c o r d t o e s t a b l i s h t h a t c l a i m a n t ' s decreased g r i p s t r e n g t h 
i s due t o a t r o p h y o r o t h e r a n a t o m i c a l changes. 

Based on t h e l a c k o f evidence i n t h e r e c o r d , we c o n c l u d e t h a t c l a i m a n t has 
n o t p r o v e n e n t i t l e m e n t t o a d i s a b i l i t y r a t i n g f o r decreased g r i p s t r e n g t h . 



2590 Martha L. Brunner, 42 Van N a t t a 2587 (1990) 

C h r o n i c C o n d i t i o n L i m i t i n g R e p e t i t i v e Use 

The R e f e r e e awarded c l a i m a n t 5 p e r c e n t d i s a b i l i t y f o r each w r i s t f o r a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use. The employer contends t h a t t h e r e i s 
no e v i d e n c e t h a t c l a i m a n t s u f f e r s from a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e 
use o f her w r i s t s , and more s p e c i f i c a l l y , l i m i t i n g use o f her r i g h t w r i s t . We 
agree. 

A f t e r o ur r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t does n o t s u f f e r f r o m 
a c h r o n i c c o n d i t i o n w h i c h l i m i t s r e p e t i t i v e use o f e i t h e r w r i s t . 

Former OAR 436-35-010(7) p r o v i d e s f o r a 5 p e r c e n t d i s a b i l i t y award f o r 
c h r o n i c c o n d i t i o n s w h i c h l i m i t r e p e t i t i v e use o f a schedul e d body p a r t . Here, 
however, t h e r e i s no ev i d e n c e t o e s t a b l i s h t h a t c l a i m a n t s u f f e r s f r o m a c h r o n i c 
c o n d i t i o n , l e t a l o n e such a c o n d i t i o n which l i m i t s r e p e t i t i v e use o f c l a i m a n t ' s 
w r i s t s . There a r e no p h y s i c i a n ' s r e p o r t s i n t h e r e c o r d w h i c h d i a g n o s e a c h r o n i c 
c o n d i t i o n , and c l a i m a n t ' s t r e a t i n g p h y s i c i a n , a t no t i m e , p l a c e d permanent o r 
t e m p o r a r y r e s t r i c t i o n s on c l a i m a n t ' s a b i l i t i e s t o p e r f o r m r e p e t i t i v e a c t i v i t i e s , 
o t h e r t h a n t h o s e a s s o c i a t e d w i t h c l a i m a n t ' s compensable back c o n d i t i o n . 

Moreover, c l a i m a n t s p e c i f i c a l l y t e s t i f i e d t h a t she was n o t h a v i n g r i g h t • 
w r i s t p r o b l e m s , o t h e r t h a n o c c a s i o n a l p a i n and some sensory l o s s m a n i f e s t e d by 
an i n a b i l i t y t o h a n d l e v e r y l i g h t w e i g h t o b j e c t s . - ( T r . 2 0 ) . She a l s o t e s t i f i e d 
t h a t she s u f f e r e d l e f t w r i s t p a i n , which caused some l o s s o f f u n c t i o n when 
d r i v i n g . 

C o n s e q u e n t l y , we do n o t award c l a i m a n t d i s a b i l i t y f o r a c h r o n i c c o n d i t i o n 
l i m i t i n g r e p e t i t i v e use o f a scheduled body p a r t . 

C o m p u t a t i o n o f Scheduled Permanent D i s a b i l i t y 

C l a i m a n t ' s o n l y r a t a b l e w r i s t impairment i s f o r permanent l o s s o f range o f 
m o t i o n . C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o 2 p e r c e n t s c h e d u l e d 
permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f each f o r e a r m . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t r f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e unscheduled permanent d i s a b i l i t y i s s u e i s $500, 
t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 8, 1989 i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . I n l i e u o f t h e Referee's award o f scheduled permanent d i s a b i l i t y , 
c l a i m a n t i s awarded 2 p e r c e n t (3 degrees) scheduled permanent d i s a b i l i t y f o r t h e 
l o s s o f use o r f u n c t i o n o f her l e f t f o r e a r m and 2 p e r c e n t (3 degrees) s c h e d u l e d 
permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f her r i g h t f o r e a r m . The 
re m a i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w "concerning t h e un
sc h e d u l e d permanent d i s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded $500, t o be 
p a i d by t h e employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
THOMAS A. ENGKILTERRA, Claimant 

WCB Case No. 89-10894 
ORDER ON REVIEW 

Ri c k W. R o l l , Claimant A t t o r n e y 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and How e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r 
t h a t : (1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; (2) i n c r e a s e d c l a i m 
a n t ' s unscheduled permanent d i s a b i l i t y award f o r h i s d e g e n e r a t i v e j o i n t d i s e a s e 
c o n d i t i o n f r o m 61 p e r c e n t (195.2 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, 
t o 80 p e r c e n t (256 d e g r e e s ) ; and (3) awarded c l a i m a n t 5 p e r c e n t (7.5 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r h i s l e f t hand c o n d i t i o n and 5 p e r c e n t (7.5 
degr e e s ) s c h e d u l e d permanent d i s a b i l i t y f o r h i s r i g h t hand c o n d i t i o n . The SAIF 
C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f t h e R e f e r e e ' s o r d e r t h a t : 
(1) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award; and (2) awarded 
c l a i m a n t s c h e d u l e d permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f d i s 
a b i l i t y , up t o and i n c l u d i n g permanent t o t a l d i s a b i l i t y . We r e v e r s e and g r a n t 
permanent d i s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t , 57 ye a r s o l d a t t h e t i m e o f h e a r i n g , has a h i g h s c h o o l e d u c a t i o n 
and has completed a one-year t r a i n i n g program i n sewage t r e a t m e n t . H i s p r i o r 
work e x p e r i e n c e i n c l u d e s employment as a m i l l w o r k e r , manager o f a s p o r t i n g goods 
s t o r e and a department s t o r e , m o b i l e homes s a l e s , t r u c k d r i v e r , commercial f i s h e r 
and maintenance manager. Between 1985 and 1987, c l a i m a n t worked f o r t h e employ
er as a h y d r a u l i c p r e s s o p e r a t o r . 

C l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n s i n c l u d e t i n n i t u s , a r i g h t elbow c o n d i 
t i o n and a p r i o r l e f t hand i n j u r y . I n June 1984, c l a i m a n t had a l u m b o s a c r a l 
s t r a i n w h i c h r e s u l t e d i n t i m e l o s s . A t t h a t t i m e , c l a i m a n t ' s g e n e r a l i z e d 
o s t e o a r t h r i t i s o r d e g e n e r a t i v e j o i n t d i s e a s e was a l s o d i a g n o s e d . I n January 
1985, c l a i m a n t t r e a t e d w i t h Dr. Thompson f o r b i l a t e r a l s h o u l d e r p a i n . A J u l y 1, 
1985 D e t e r m i n a t i o n Order awarded no permanent d i s a b i l i t y . 

I n May 1985, c l a i m a n t i n j u r e d h i s r i g h t hand. I n September 1985, 
c l a i m a n t ' s d e g e n e r a t i v e j o i n t d i s e a s e i n h i s r i g h t hand was di a g n o s e d . I n 
August 1986, c l a i m a n t complained o f m u l t i p l e j o i n t p a i n w h i l e l i f t i n g a t work. 
He sought t r e a t m e n t f o r j o i n t and muscle aches i n a d d i t i o n t o s t i f f n e s s and 
weakness i n t h e upper e x t r e m i t i e s . 

I n March 1987, Dr. K o s t e r l i t z diagnosed d e g e n e r a t i v e j o i n t d i s e a s e w i t h 
c e r v i c a l s p o n d y l o s i s and lu m b o s a c r a l d i s c d i s e a s e . C l a i m a n t l e f t work i n May 
1987, due t o h i s d e g e n e r a t i v e j o i n t c o n d i t i o n . 

A March 1, 1989 D e t e r m i n a t i o n Order awarded c l a i m a n t 61 p e r c e n t unsched
u l e d d i s a b i l i t y . 

An O p i n i o n and Order d a t e d A p r i l 4, 1989, s e t a s i d e SAIF's d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s d e g e n e r a t i v e j o i n t d i s e a s e . The 
Ref e r e e ' s o r d e r was a f f i r m e d by a December 15, 1989 Order on Review. 

I n A p r i l 1989, c l a i m a n t expressed m o t i v a t i o n and i n t e r e s t i n p a r t i c i p a t i n g 
i n a r e t u r n - t o - w o r k p l a n . He i n d i c a t e d t h a t he would be w i l l i n g t o t r a v e l t o 
P o r t l a n d , i f necessary, t o meet and d i s c u s s p o t e n t i a l employment w i t h i n t e r e s t e d 
e m p l o y e r s . C l a i m a n t c o o p e r a t e d w i t h h i s v o c a t i o n a l c o u n s e l o r and would have 
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a t t e n d e d any i n t e r v i e w s o r appointments i f t h e c o u n s e l o r had been a b l e t o o b t a i n 
them. 

ULTIMATE FINDINGS OF FACT 

Cl a i m a n t i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . 

But f o r h i s d e g e n e r a t i v e j o i n t d i s e a s e c o n d i t i o n , c l a i m a n t w o u l d be w i l l 
i n g t o seek employment. C l a i m a n t ' s p h y s i c a l l i m i t a t i o n s , i n c o n j u n c t i o n w i t h 
h i s l i m i t e d work e x p e r i e n c e i n o t h e r t h a n heavy o c c u p a t i o n s , make a work s e a r c h 
f u t i l e . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t t o t a l l y u nemployable and she 
t h e r e f o r e d e c l i n e d t o award permanent t o t a l d i s a b i l i t y . We d i s a g r e e . 

I n o r d e r t o p r o v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y b e n e f i t s , 
c l a i m a n t must p r o v e t h a t he i s permanently i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m 
i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . Permanent 
t o t a l d i s a b i l i t y may r e s u l t f r o m . l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y , when com
b i n e d w i t h nonmedical c o n d i t i o n s , i n c l u d i n g "age, t r a i n i n g , a p t i t u d e , a d a p t a b i l 
i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y , e m o t i o n a l c o n d i t i o n , as w e l l as t h e 
c o n d i t i o n o f t h e l a b o r market." W i l s o n v. Weyerhaeuser, 30 Or App 403, 409 
(1 9 7 7 ) . Unless c l a i m a n t ' s p h y s i c a l i n c a p a c i t y , i n c o n j u n c t i o n w i t h h i s nonmedi
c a l d i s a b i l i t i e s r e n d e r s work search f u t i l e , SAIF v. S c h o l l , 92 Or App 594, 597 
( 1 9 8 8 ) , he must a l s o e s t a b l i s h t h a t he i s w i l l i n g t o seek r e g u l a r g a i n f u l em
ployment and t h a t he has made re a s o n a b l e e f f o r t s t o o b t a i n such employment. ORS 
65 6 . 2 0 6 ( 3 ) . However, even i f a work search would be f u t i l e , such a c l a i m a n t 
must e s t a b l i s h t h a t he, b u t f o r t h e compensable i n j u r y , would have been w i l l i n g 
t o seek r e g u l a r g a i n f u l employment. SAIF v. Stephens, 303 Or 41 ( 1 9 8 9 ) . 

I n t h e p r e s e n t case, we agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t 
i s n o t t o t a l l y d i s a b l e d based s o l e l y on h i s p h y s i c a l c o n d i t i o n . I n A p r i l 1987, 
Dr. K o s t e r l i t z , a r h e u m a t o l o g i s t , r e p o r t e d t h a t , because o f h i s o s t e o a r t h r i t i s 
and s p o n d y l o s i s c o n d i t i o n s , c l a i m a n t was not s u i t e d t o p e r f o r m i n g t h e t y p e o f 
heavy p h y s i c a l l a b o r r e q u i r e d by h i s p r e s e n t employment. I n May 1987, Dr. 
K o s t e r l i t z o p i n e d t h a t c l a i m a n t ' s d e g e n e r a t i v e j o i n t d i s e a s e was d e f i n i t e l y r e 
l a t e d t o h i s p r i o r j o b a c t i v i t i e s and was o u t o f p r o p o r t i o n t o h i s age and o t h e r 
g e n e r a l p h y s i c a l f i n d i n g s . 

I n J u l y 1987, Dr. K o s t e r l i t z r e p o r t e d t h a t c l a i m a n t ' s work a c t i v i t i e s were 
t h e m a j or cause o f t h e c o n d i t i o n s t h a t he had diagnosed and had a l s o c o n t r i b u t e d 
t o t h e p r o g r e s s i v e w o r s e n i n g o f t h o s e c o n d i t i o n s . I n December 1987, Dr. 
Averesano, D.O., o p i n e d t h a t c l a i m a n t was d i s a b l e d and n o t ca p a b l e o f h o l d i n g a 
j o b a t t h e p r e s e n t t i m e , due t o h i s d e g e n e r a t i v e j o i n t d i s e a s e . 

I n A p r i l 1988, Dr. Thompson, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , d i a g n o s e d ad
vanced and se v e r e d e g e n e r a t i v e j o i n t d i s e a s e , p a r t i c u l a r l y i n t h e hands, w r i s t , 
c e r v i c a l and l u m b o s a c r a l s p i n e . Dr. Thompson a l s o diagnosed b u r s i t i s and 
c a l c a r i a o f b o t h s h o u l d e r s . Dr. Thompson o p i n e d , t h a t , based on h i s f i n d i n g s 
and c l a i m a n t ' s symptoms, c l a i m a n t was n o t employable. 

On October 12, 1988, c l a i m a n t was e v a l u a t e d by t h e N o r t h w e s t V o c a t i o n a l 
E v a l u a t i o n C e n t e r . The Center r e p o r t e d t h a t c l a i m a n t was ca p a b l e o f s e d e n t a r y 
work b u t a l s o r e p o r t e d t h a t c l a i m a n t ' s endurance f o r a f u l l day o f a c t i v i t y a t 
t h a t l e v e l was c o n s i d e r e d t o be poor. 
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I n J u l y 1989, Dr. Thompson r e p o r t e d t h a t c l a i m a n t c o u l d p a r t i c i p a t e i n 
v o c a t i o n a l a s s i s t a n c e and t h e r e were p r o b a b l y some a c t i v i t i e s i n t h e s e d e n t a r y 
t o l i g h t range i n whic h c l a i m a n t c o u l d p a r t i c i p a t e . 

I n August 1989, Dr. Kinne, D.O., r a t e d c l a i m a n t ' s i m p a i r m e n t as severe. 
Dr. Kinne o p i n e d t h a t , because o f c l a i m a n t ' s l o s s o f range o f m o t i o n and o v e r a l l 
l o s s o f f u n c t i o n , he was i n c a p a b l e o f p e r f o r m i n g v i r t u a l l y a l l s e d e n t a r y j o b s . 
Dr. K i n n e • e s t i m a t e d t h a t c l a i m a n t c o u l d l i f t f i v e pounds, c a r r y up t o t e n pounds 
and c o u l d n o t push o r p u l l any w e i g h t . Dr. Kinne a l s o o p i n e d t h a t c l a i m a n t was 
u n a b l e t o p e r f o r m r e p e t i t i v e a c t i v i t i e s i n v o l v i n g use o r m o t i o n o f t h e s p i n e o r 
e x t r e m i t i e s , e x c e p t f o r w a l k i n g . Dr. Kinne r e p o r t e d t h a t c l a i m a n t was, a t t h e 
most, a b l e t o s i t , s t a n d and walk t h i r t y minutes a t a t i m e . 

We c o n c l u d e t h a t c l a i m a n t has n o t proved t h a t he i s t o t a l l y d i s a b l e d based 
s o l e l y on h i s p h y s i c a l c o n d i t i o n . T h e r e f o r e , he must pr o v e t h a t , because o f a 
c o m b i n a t i o n o f h i s p h y s i c a l c o n d i t i o n and s o c i a l and v o c a t i o n a l f a c t o r s , he i s 
p r e c l u d e d f r o m r e g u l a r employment. 

C l a i m a n t ' s v o c a t i o n a l e x p e r t r e p o r t e d t h a t he would be u n a b l e t o f i n d work 
i n t h e s t a t e l a b o r market. Claimant a l s o contends t h a t he was c o o p e r a t i v e i n 
v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s , b u t because he had no p a s t work e x p e r i e n c e 
o t h e r t h a n heavy work and he was not r e l e a s e d t o p e r f o r m heavy work, t h e r e were 
no j o b s he was capable o f p e r f o r m i n g . Claimant contends, t h e r e f o r e , t h a t any 
work s e a r c h he c o u l d have made, would have been f u t i l e . 

SAIF argues t h a t c l a i m a n t i s employable i n t h e s t a t e j o b market. A voca
t i o n a l e x p e r t , Byron McNaught, r e p o r t e d t h a t c l a i m a n t would be l i m i t e d t o seden
t a r y o r l i g h t work where he c o u l d change p o s i t i o n s f r e q u e n t l y . He n o t e d t h a t 
c l a i m a n t would n o t be a b l e t o work a t a j o b i n v o l v i n g b e n d i n g , s t o o p i n g , c r o u c h 
i n g o r t w i s t i n g and he concluded t h a t c l a i m a n t may w e l l be l i m i t e d t o p a r t - t i m e 
work. Mr. McNaught s t a t e d t h a t c l a i m a n t d i d n o t have t r a n s f e r a b l e s k i l l s f rom 
h i s p a s t work, b u t t h e o r e t i c a l l y , t h e r e would be e n t r y l e v e l j o b s w i t h i n 
c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s , such as h o t e l desk c l e r k , t a x p r e p a r e r , book
keeper and c a s h i e r . 

We a r e n o t persuaded by SAIF's argument t h a t c l a i m a n t i s employable a t a 
g a i n f u l o c c u p a t i o n . Mr. McNaught's o p i n i o n was based upon t h e t h e o r e t i c a l e x i s 
t e n c e o f e n t r y l e v e l j o b s s u i t a b l e f o r c l a i m a n t . However, j o b a v a i l a b i l i t y can
n o t be based upon s p e c u l a t i o n . See R i c h a r d Johnson, 42 Van N a t t a 2019 ( 1 9 9 0 ) . 
Moreover, t h e Referee found t h a t c l a i m a n t has v e r y weak g r i p and p i n c h s t r e n g t h 
i n e i t h e r hand. Cl a i m a n t has a l s o t e s t i f i e d t h a t he i s u n a b l e t o c l o s e h i s 
hands and must use b o t h hands t o do a one-hand t a s k . C l a i m a n t ' s d o c t o r s have 
r e p o r t e d t h a t , because o f h i s compensable c o n d i t i o n , h i s s t r e n g t h , endurance and 
a b i l i t y t o use r e p e t i t i v e m o t i o n a r e a l l l i m i t e d . We a r e n o t c o n v i n c e d by 
Mr. McNaught's o p i n i o n t h a t c l a i m a n t c o u l d p e r f o r m t h e e n t r y l e v e l j o b s sug
g e s t e d , even i f t h e y were n o t merely h y p o t h e t i c a l . I n s t e a d we f i n d c l a i m a n t ' s 
v o c a t i o n a l c o u n s e l l o r p e r s u a s i v e . We are persuaded t h a t , because o f h i s p h y s i 
c a l l i m i t a t i o n s and l a c k o f t r a n s f e r a b l e s k i l l s , any j o b s e a r c h c l a i m a n t c o u l d 
have made, would have been f u t i l e . 

T a k i n g i n t o c o n s i d e r a t i o n c l a i m a n t ' s age, e d u c a t i o n , work e x p e r i e n c e and 
p h y s i c a l c o n d i t i o n , we conclude t h a t he i s pe r m a n e n t l y and t o t a l l y d i s a b l e d as a 
r e s u l t o f h i s compensable d e g e n e r a t i v e j o i n t d i s e a s e c o n d i t i o n . 

ORDER i 

The Referee's o r d e r d a t e d September 23, 1989 i s r e v e r s e d . I n l i e u o f t h e 
Ref e r e e ' s i n c r e a s e d award o f permanent d i s a b i l i t y , c l a i m a n t i s g r a n t e d permanent 
t o t a l d i s a b i l i t y , e f f e c t i v e September 13, 1989, t h e d a t e o f h e a r i n g . The SAIF 
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C o r p o r a t i o n i s p e r m i t t e d t o o f f s e t permanent d i s a b i l i t y payments p a i d subsequent 
t o t h a t d a t e a g a i n s t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y b e n e f i t s . C l a i m a n t ' s 
a t t o r n e y i s awarded a f e e e q u a l t o 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e 
a t e d by t h i s o r d e r , p a y a b l e by t h e SAIF C o r p o r a t i o n , e x c e p t t h a t t o t a l o u t - o f -
,compensation f e e s awarded by t h e Referee and t h e Board s h a l l n o t exceed $6,000. 

November 15, 1990 C i t e as 42 Van N a t t a 2594 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES J . TREML, Claimant 
WCB Case No. C0-00177 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Whitehead & Kloste r m a n , Claimant A t t o r n e y s 

S n a r s k i s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

On O c t o b e r 1 1 , 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $6,500 by I n d u s t r i a l I n d e m n i t y Company, 
c l a i m a n t agrees t o r e l e a s e h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . We s e t a s i d e t h e proposed 
d i s p o s i t i o n . 

We s h a l l n o t approve a proposed c l a i m d i s p o s i t i o n agreement i f we f i n d 
t h a t i t i s "unreas o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A propose d 
d i s p o s i t i o n i s u n r e a s o n a b l e as a m a t t e r o f law i f i t exceeds t h e bounds o f 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anava, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 
Here, t h e c l a i m d i s p o s i t i o n agreement was s u b m i t t e d s i m u l t a n e o u s l y w i t h a d i s 
p u t e d c l a i m s e t t l e m e n t c o n c e r n i n g t h e same c l a i m . The d i s p o s i t i o n agreement 
p r o v i d e s : " I t i s t h e i n t e n t o f t h e p a r t i e s t h a t b o t h agreements be approved 
s i m u l t a n e o u s l y , and t h a t i f one agreement i s n o t approved, t h e o t h e r s h a l l a l s o 
n o t be approved" (page 3, l i n e s 3-5). That p r o v i s i o n exceeds t h e bounds o f ORS 
656.236. 

Once a proposed c l a i m d i s p o s i t i o n i s p r o p e r l y f i l e d w i t h t h e Board, i t 
must be approved i n a f i n a l o r d e r u n l e s s one o f t h r e e c i r c u m s t a n c e s o c c u r s . ORS 
65 6 . 2 3 6 ( 1 ) ; L o u i s R. Anaya, supra. Because t h e d i s a p p r o v a l o f a d i s p u t e d c l a i m 
s e t t l e m e n t i s n o t mentioned as one o f th o s e c i r c u m s t a n c e s , we a r e persuaded t h a t 
t h e s t a t u t e does n o t p e r m i t t h e p a r t i e s t o make a p p r o v a l o f a c l a i m d i s p o s i t i o n 
agreement c o n t i n g e n t on t h e a p p r o v a l o f a d i s p u t e d c l a i m s e t t l e m e n t . Once ap
pr o v e d by t h e Board, t h e c l a i m d i s p o s i t i o n agreement i s v a l i d and e n f o r c e a b l e 
p u r s u a n t t o ORS 656.236, r e g a r d l e s s o f whether o r not t h e d i s p u t e d c l a i m s e t t l e 
ment i s approved. 

The a f o r e m e n t i o n e d p r o v i s i o n cannot be e x c i s e d from t h e d i s p o s i t i o n a g r e e 
ment w i t h o u t s u b s t a n t i a l l y a l t e r i n g t h e terms o f t h e agreement i t s e l f . T h ere
f o r e , t h e Board f i n d s t h a t t h e agreement i s unreasonable as a m a t t e r o f law and 
s e t s i t a s i d e . See ORS 656.236( 2 ) ; L o u i s R. Anava, supra. F o l l o w i n g o u r s t a n 
d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e v i s e d a g r e e 
ment . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JON F. WILSON, Claimant 

WCB Case Nos. 89-20090 & 89-14124 
ORDER ON REVIEW 

Pet e r O. Hansen, Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 
S n a r s k i s , e t a l . , Defense A t t o r n e y s 

V 
Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t : (1) u p h e l d AIAC's 
d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a l e f t knee c o n d i t i o n ; and (2) up
h e l d I n d u s t r i a l I n d e m n i t y ' s acceptance o f c l a i m a n t ' s c o n d i t i o n as an aggrava
t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " U l t i m a t e F i n d i n g s o f Fa c t . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t c l a i m a n t ' s work a c t i v i t i e s w i t h h i s employer 
a f t e r F e b r u a r y 1, 1987 d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f h i s 
l e f t knee c o n d i t i o n . We agree. 

We b r i e f l y r e v i e w t h e p r o c e d u r a l p o s t u r e o f t h i s case b e f o r e t u r n i n g t o 
t h e m e r i t s . P r e v i o u s l y , I n d u s t r i a l I n d e m n i t y , as opposed t o T r a v e l e r s I n s u r a n c e 
Company, a c c e p t e d a December 28, 1983 l e f t knee s t r a i n , w h i c h was c l o s e d i n May 
1984. 

I n November 1988, c l a i m a n t a g a i n encountered i n c r e a s e d l e f t knee symptoms. 
C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m a g a i n s t I n d u s t r i a l I n d e m n i t y on November 8, 
1988. A l t h o u g h I n d u s t r i a l I n d e m n i t y i n i t i a l l y d e n i e d r e s p o n s i b i l i t y , t h i n k i n g 
i t was a " T r a v e l e r s " c l a i m , t h i s d e n i a l was r e s c i n d e d as e r r o r and ac c e p t e d i n 
Fe b r u a r y 1989. I n d u s t r i a l I n d e m n i t y proceeded t o process t h e c l a i m u n t i l c l o 
s u r e i n June 1989. 

Seven months a f t e r I n d u s t r i a l I n d e m n i t y ' s acceptance, i n J u l y 1989, 
c l a i m a n t f i l e d a "new i n j u r y " c l a i m a g a i n s t AIAC, who had been on t h e r i s k s i n c e 
F e b r u a r y 1987. AIAC d e n i e d t h e c l a i m i n August 1989 on t h e b a s i s o f t i m e l i n e s s 
and r e s p o n s i b i l i t y . 

Inasmuch as I n d u s t r i a l I n d e m n i t y had accepted c l a i m a n t ' s November 1988 
a g g r a v a t i o n c l a i m , AIAC argues t h a t c l a i m a n t i s estopped f r o m p r o c e e d i n g t o 
h e a r i n g and a t t e m p t i n g t o prove a "new i n j u r y " c l a i m a g a i n s t a l a t e r c a r r i e r . 
We d i s a g r e e . 

The H e a r i n g s D i v i s i o n has j u r i s d i c t i o n over any m a t t e r c o n c e r n i n g a c l a i m . 
ORS 6 5 6 . 2 8 3 ( 1 ) . There i s no d i s p u t e t h a t c l a i m a n t f i l e d a c l a i m a g a i n s t t h e 
l a t e r c a r r i e r , AIAC, and r e q u e s t e d a h e a r i n g from i t s subsequent d e n i a l . Be
cause c l a i m a n t had f i l e d t h e November 1988 a g g r a v a t i o n c l a i m w i t h h i s employer, 
we f i n d t h e employer had knowledge o f t h e "new i n j u r y " a l s o a l l e g e d t o have 
o c c u r r e d i n November 1988. Consequently, we conclu d e t h a t AIAC had n o t i c e t h a t 
w o r k e r s ' compensation l i a b i l i t y was a p o s s i b i l i t y r e q u i r i n g f u r t h e r i n v e s t i g a 
t i o n . Thus, we conclu d e f i l i n g was t i m e l y i n accordance w i t h ORS 656.265. See 
Arg o n a u t I n s . Co. v. Mock, 95 Or App 1 (1989). 

We n o t e t h a t by p r o c e e d i n g t o h e a r i n g under a "new i n j u r y " t h e o r y , a new 
f i v e y e a r p e r i o d o f a g g r a v a t i o n r i g h t s , ORS 6 5 6 . 2 7 3 ( 4 ) ( a ) would a c c r u e i f 
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c l a i m a n t were s u c c e s s f u l . There was a l s o t h e p o t e n t i a l t h a t a g r e a t e r temporary-
d i s a b i l i t y r a t e c o u l d be a t i s s u e . Thus, c l a i m a n t had b e n e f i t s a t s t a k e . 
T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o prove t h a t I n d u s t r i a l I n d e m n i t y was wrong i n 
a c c e p t i n g t h e a g g r a v a t i o n c l a i m , and t h a t i n r e a l i t y c l a i m a n t had s u s t a i n e d a 
new i n j u r y f o r w h i c h AIAC was r e s p o n s i b l e . A c c o r d i n g l y , c l a i m a n t was n o t p r o c e 
d u r a l l y b a r r e d f r o m l i t i g a t i n g h i s r e q u e s t f o r h e a r i n g a s s e r t i n g a "new i n j u r y " 
c l a i m . See Karen L. N i c k o l s , 41 Van N a t t a 2414 ( 1 9 8 9 ) . 

Inasmuch as c o m p e n s a b i l i t y i s n o t i n i s s u e , we t u r n t o t h e r e s p o n s i b i l i t y 
i s s u e . We a r e n o t c o n v i n c e d t h a t c l a i m a n t s u s t a i n e d a new i n j u r y on November 8, 
1988. C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Gripekoven, i n h i s l e t t e r o f September 
1989, o p i n e d t h e r e was no s p e c i f i c new i n j u r y t o h i s knee d u r i n g t h e c o u r s e o f 
h i s work a c t i v i t i e s . R a t h e r , he d e s c r i b e d c l a i m a n t ' s c o n d i t i o n as " i n c r e a s i n g l y 
s y m p t o m a t i c . " T h e r e f o r e , we conclude t h a t t h i s case i n v o l v e s an a c c e p t e d com
pe n s a b l e i n j u r y f o l l o w e d by a p e r i o d o f i n c r e a s e d d i s a b i l i t y , as opposed t o a 
" s u c c e s s i v e i n j u r y " case. 

Where t h e r e i s an accepted compensable i n j u r y f o l l o w e d by an i n c r e a s e i n 
d i s a b i l i t y d u r i n g employment w i t h a l a t e r c a r r i e r , r e s p o n s i b i l i t y i s f i x e d w i t h 
t h e c a r r i e r w h i c h a c c e p t e d t h e c l a i m . I n o r d e r t o s h i f t r e s p o n s i b i l i t y , t h e 
o r i g i n a l c a r r i e r must pr o v e a f f i r m a t i v e l y t h a t a l a t e r employment i n d e p e n d e n t l y 
c o n t r i b u t e d t o a p a t h o l o g i c a l w orsening o f t h e accepted c o n d i t i o n . Hensel 
Phelps v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) ; L i n d a L. Wise, 42 Van N a t t a 115 ( 1 9 9 0 ) . 

I n t h i s r e g a r d , we r e l y upon t h e o p i n i o n expressed by Dr. G r i p e k o v e n i n 
h i s September 1989 l e t t e r . Dr. Gripekoven was c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
s i n c e a t l e a s t 1984. He a l s o performed t h e subsequent s u r g e r i e s on c l a i m a n t ' s 
l e f t knee. A l t h o u g h he o p i n e d t h a t work a c t i v i t i e s had c o n t r i b u t e d t o 
c l a i m a n t ' s "problems," he was u nable t o q u a n t i f y o r d e t e r m i n e t h e n a t u r e and 
scope o f t h a t c o n t r i b u t i o n w i t h any m e d i c a l c e r t a i n t y . We a l s o n o t e , as d i d t h e 
R e f e r e e , t h a t Dr. G r i p e k o v e n d i d n o t d i s t i n g u i s h between t h e d i f f e r e n t p e r i o d s 
o f c a r r i e r c o v erage. 

C l a i m a n t was a l s o seen on a one t i m e b a s i s by Dr. N o r t h i n October 1989. 
A l t h o u g h Dr. N o r t h o p i n e d t h a t c l a i m a n t ' s c u r r e n t problems were work r e l a t e d , 
l i k e Dr. G r i p e k o v e n , he does n o t d i s t i n g u i s h between t h e p e r i o d s o f employment 
when d i f f e r e n t c a r r i e r s were on t h e r i s k i n o r d e r f o r us t o s u f f i c i e n t l y gage 
in d e p e n d e n t c o n t r i b u t i o n , i f any. As such, we f i n d i n d u s t r i a l I n d e m n i t y has 
f a i l e d t o c a r r y i t s burden o f p r o o f i n o r d e r t o s h i f t r e s p o n s i b i l i t y t o t h e 
l a t e r c a r r i e r , AIAC. See Wise, supra. For t h e same reasons, we f u r t h e r f i n d 
t h a t c l a i m a n t , as p r o p o n e n t o f t h e p r o p o s i t i o n , has f a i l e d t o c a r r y h i s b u rden 
o f p r o o f i n s e t t i n g a s i d e I n d u s t r i a l I n d e m n i t y ' s acceptance o f t h e 1988 a g g r a v a 
t i o n c l a i m . See Hutcheson v. Weyerhaeuser, 288 Or 51 ( 1 9 7 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 28, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ERNEST C. BLINKHORN, Claimant 

WCB Case Nos. 89-10503, 89-10502, 89-02533, 89-05287 & 89-09469 
ORDER ON RECONSIDERATION 

Olson, e t a l . , Claimant A t t o r n e y s 
Roy W. M i l l e r ( S a i f ) , Defense A t t o r n e y 

S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our October 30, 1990 
Order on Review t h a t d e c l i n e d t o award o r assessed f e e f o r s e r v i c e s r e n d e r e d on 
r e v i e w . I n t h a t o r d e r , we a f f i r m e d an A r b i t r a t o r ' s o r d e r w h i c h f o u n d t h e SAIF 
C o r p o r a t i o n r e s p o n s i b l e f o r c l a i m a n t ' s "new i n j u r y " c l a i m . C l a i m a n t seeks an 
assessed f e e under ORS "656.307(5). 

ORS 656.307(5) p r o v i d e s : 

" I f t h e c l a i m a n t appears a t any such p r o c e e d i n g and ac
t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e s t h r o u g h an a t t o r 
ney, t h e a r b i t r a t o r may r e q u i r e t h a t a r e a s o n a b l e f e e 
f o r t h e c l a i m a n t ' s a t t o r n e y be p a i d by t h e employer o r 
i n s u r e r d e t e r m i n e d by t h e a r b i t r a t o r t o be r e s p o n s i b l e 
f o r p a y i n g t h e c l a i m . " 

ORS 656.307(5) c o n t a i n s no p r o v i s i o n f o r an award o f a t t o r n e y f e e s f o r p a r t i c i 
p a t i o n on Board r e v i e w . T h e r e f o r e , c l a i m a n t ' s r e q u e s t f o r an a t t o r n e y f e e under 
ORS 656.307(5) i s d e n i e d . 

Moreover, c l a i m a n t i s n o t e n t i t l e d t o an assessed f e e under ORS 656.386(1) 
o r 6 5 6 . 3 8 2 ( 2 ) . A ".307 o r d e r " i s s u e d p r i o r t o h e a r i n g , r e s p o n s i b i l i t y was t h e 
o n l y i s s u e l i t i g a t e d on r e v i e w , and r e s o l u t i o n o f t h a t i s s u e d i d n o t a f f e c t en
t i t l e m e n t t o o r t h e amount o f compensation. Consequently, n e i t h e r ORS 
656.386(1) nor ORS 656.382(2) p r o v i d e a b a s i s f o r an assessed f e e . Howard v. 
W i l l a m e t t e P o u l t r y , 101 Or App 584 (19 9 0 ) ; F r a n c i s c a G a r c i a , 42 Van N a t t a 2050 
(1990) James B. Lake, 42 Van N a t t a 2037 ( 1 9 9 0 ) ; . 

A c c o r d i n g l y , our October 30, 1990 i s abated and w i t h d r a w n . On r e c o n s i d e r 
a t i o n , we adhere t o and r e p u b l i s h our October 30, 1990 o r d e r , e f f e c t i v e t h i s 
d a t e 

I T IS SO ORDERED. 

November 16, 1990 C i t e as 42 Van N a t t a 2597 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES R. BOROVICKA, Claimant 

WCB Case No. 89-04165 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r t h a t : (1) found 
t h a t i t was p r o h i b i t e d from i s s u i n g a "back-up" d e n i a l o f c l a i m a n t ' s h e r n i a 
i n j u r y c l a i m based on a l a c k o f coverage; and (2) s e t a s i d e i t s d e n i a l o f t h e 
c l a i m i s s u e d on t h a t b a s i s . On r e v i e w , t h e i s s u e s a r e t h e p r o p r i e t y o f t h e 
i n s u r e r ' s d e n i a l . We r e v e r s e . 
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FINDINGS OF FACT 

C l a i m a n t was t h e m a j o r i t y s h a r e h o l d e r , p r e s i d e n t and w o r k i n g manager o f an 
i n c o r p o r a t e d c a t e r i n g and r e s t a u r a n t b u s i n e s s . He o b t a i n e d w o r k e r s ' compensa
t i o n i n s u r a n c e w i t h t h e i n s u r e r on January 1, 1986. The a p p l i c a t i o n f o r i n s u r 
ance c o n t a i n e d language t h a t e x c l u d e d e x e c u t i v e o f f i c e r s f r o m coverage and 
l i s t e d c l a i m a n t as an o f f i c e r o f t h e c o r p o r a t i o n . (Ex. 1 ) . The g u a r a n t y con
t r a c t s t a t e d t h a t t h e c o r p o r a t i o n d i d n o t e l e c t n o n - s u b j e c t w o r k e r coverage and 
p r o v i d e d t h a t t h e p o l i c y d i d n o t cover b o d i l y i n j u r y t o any e x e c u t i v e o f f i c e r . 
(Ex. 2) Claimant's, s a l a r y was n o t i n c l u d e d i n t h e c a l c u l a t i o n s used t o d e t e r 
mine i n s u r a n c e premiums. 

C l a i m a n t s u s t a i n e d a l e f t i n g u i n a l h e r n i a on A p r i l 20, 1986, w h i l e l i f t i n g 
a c r a t e o f produce a t work. He f i l e d an 801 form on May 2, 1986. The i n s u r e r 
a c c e p t e d t h e c l a i m on June 10, 1986, by marking t h e "accepted" box on t h e f o r m . 
I t s u b s e q u e n t l y p a i d m e d i c a l b e n e f i t s when Dr. S a n d i l a n d s , M.D., p e r f o r m e d 
s u r g e r y on c l a i m a n t i n A p r i l 1987. Claimant d i d n o t r e q u e s t , nor r e c e i v e , tem
p o r a r y d i s a b i l i t y compensation o r permanent d i s a b i l i t y compensation. No D e t e r 
m i n a t i o n Order was i s s u e d . 

On Ja n u a r y 1 1 , 1989, c l a i m a n t r e t u r n e d t o Dr. S a n d i l a n d s w i t h c o m p l a i n t s 
o f p a i n and s w e l l i n g i n h i s l e f t g r o i n . Dr. San d i l a n d s d i a g n o s e d r e c u r r e n t l e f t 
i n g u i n a l h e r n i a and, on January 17, 1989, performed a second o p e r a t i o n t o r e p a i r 
t h e r u p t u r e . 

C l a i m a n t s u b s e q u e n t l y f i l e d an a g g r a v a t i o n c l a i m . On F e b r u a r y 7, 1989, 
t h e i n s u r e r d e n i e d c l a i m a n t ' s c l a i m i n i t s e n t i r e t y , s t a t i n g t h a t c l a i m a n t , as 
an e x e c u t i v e o f f i c e r o f t h e c o r p o r a t i o n , was ex c l u d e d f r o m w o r k e r s ' compensation 
i n s u r a n c e . 

CONCLUSIONS OF LAW•AND OPINION 

The R e f e r e e fo u n d t h a t t h e i n s u r e r had accepted c l a i m a n t ' s h e r n i a c l a i m on 
June 10, 1986, when i t s r e p r e s e n t a t i v e checked o f f t h e "accep t e d " box on t h e 801 
for m . She t h e r e f o r e c o n c l u d e d t h a t t h e i n s u r e r was bound by t h a t a c c eptance and 
t h a t i t s F e b r u a r y 7, 1989 a t t e m p t t o deny r e s p o n s i b i l i t y was an i m p e r m i s s i b l e 
"back-up" d e n i a l under Bauman v. SAIF, 295 Or 788 (1 9 8 3 ) . 

Assuming, w i t h o u t d e c i d i n g , t h a t t h e i n s u r e r " o f f i c i a l l y " a c c e p t e d c l a i m 
a n t ' s c l a i m , we h o l d t h a t t h e i n s u r e r ' s subsequent d e n i a l was p r o c e d u r a l l y 
v a l i d . Bauman p r o t e c t s a c l a i m a n t from v a c i l l a t i o n on i s s u e s o f c o m p e n s a b i l i t y 
and r e s p o n s i b i l i t y . I n o t h e r words, i t p r o h i b i t s a d e n i a l on t h e m e r i t s o f a 
c l a i m once i t has been acce p t e d . However, as t h e c o u r t r e c e n t l y s t a t e d i n Oak 
C r e s t Care Center v. Bond, 101 Or App 15, 19, r e v den 310 Or 121 ( 1 9 9 0 ) , "Bauman 
does n o t a p p l y t o i n v a l i d a t e such a d e n i a l o r b i n d a c a r r i e r t o a p r e v i o u s 
a cceptance when t h e r e i s a l a c k o f coverage." 

Here, i t i s u n d i s p u t e d t h a t c l a i m a n t was an e x e c u t i v e o f f i c e r o f t h e c o r 
p o r a t i o n . He owned more t h a n 50 p e r c e n t o f t h e o u t s t a n d i n g shares o f s t o c k and 
se r v e d as p r e s i d e n t . The c o r p o r a t i o n f i l e d no e l e c t i o n o f coverage f o r execu
t i v e o f f i c e r s and p a i d no premiums on c l a i m a n t ' s b e h a l f . C o n s e q u e n t l y , he was 
n o t a s u b j e c t w o r k e r under ORS 656.027(9), 656.039(4) and 65 6 . 4 1 9 ( 3 ) . See 
Ronald Sasse, 42 Van N a t t a 1828 (1990). Cf. Quadel I n d u s t r i e s v. Workman, 95 Or 
App -612 ( 1 9 8 9 ) . (Employer's s i g n i n g o f 801 form f o r c o r p o r a t e o f f i c e r and pay
ment o f premiums on t h e o f f i c e r ' s b e h a l f deemed s u f f i c i e n t e l e c t i o n o f coverage 
f o r n o n - s u b j e c t w o r k e r s . ) A c c o r d i n g l y , Bauman does n o t p r e v e n t t h e i n s u r e r ' s 
subsequent d e n i a l on t h e b a s i s t h a t i t d i d n o t p r o v i d e coverage f o r c l a i m a n t . 
Bond, s u p r a ; See a l s o Camlu R e t i r e m e n t Center v. Evenhus, 102 Or App 603 
( 1 9 9 0 ) . 
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ORDER 
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The Referee's o r d e r d a t e d June 19, 1989 i s r e v e r s e d . The i n s u r e r ' s d e n i a l 
i s r e i n s t a t e d and u p h e l d . The Referee's a t t o r n e y f e e award o f $1,500 i s 
r e v e r s e d . 

November 16, 1990 C i t e as 42 Van N a t t a 2599 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBB L. BUSTER, Claimant 
WCB Case No. 89-09280 

ORDER ON REVIEW 
Malagon, e t a l . , Claimant A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t : (1) 
d i r e c t e d SAIF t o pay a 25 p e r c e n t p e n a l t y f o r i t s f a i l u r e t o pay t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s t i m e l y ; and (2) awarded an assessed a t t o r n e y f e e f o r SAIF's 
f a i l u r e t o p r o v i d e d i s c o v e r y i n a t i m e l y manner. The i s s u e s on r e v i e w a r e 
p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

We a f f i r m and adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g r e g a r d i n g t h e 
p e n a l t y and a t t o r n e y f e e f o r SAIF's f a i l u r e t o pay t e m p o r a r y d i s a b i l i t y b e n e f i t s 
i n a t i m e l y manner. 

The Referee awarded an assessed f e e f o r f a i l u r e t o t i m e l y p r o v i d e d i s c o v 
e r y because he foun d t h e r e had been a r e s i s t a n c e t o t h e payment o f compensation. 

At t h e t i m e o f t h e r e q u e s t f o r h e a r i n g , t h e 14 days SAIF had t o pay t h e 
s t i p u l a t e d t i m e l o s s had not y e t r u n . The r e q u e s t f o r h e a r i n g l i s t e d one o f t h e 
i s s u e s as p e n a l t i e s and a t t o r n e y fees f o r f a i l u r e t o pay TTD w i t h i n 14 days. 
The o t h e r i s s u e l i s t e d on t h e r e q u e s t f o r h e a r i n g d e a l t w i t h a c o n t e n t i o n t h a t 
t i m e l o s s was due based on a l e t t e r from Dr. R u s s e l l . A t h e a r i n g , t h a t i s s u e 
was dropped and t h e new i s s u e o f u n t i m e l y d i s c o v e r y was l i t i g a t e d . 

The s t a t u t e a l l o w s t h e Referee t o award c l a i m a n t an assessed a t t o r n e y f e e 
i f t h e i m p r o p e r a c t i o n complained o f r e s u l t s i n an un r e a s o n a b l e r e s i s t a n c e t o 
t h e payment o f compensation. ORS 656.262(10) and 65 6 . 3 8 2 ( 1 ) ; E l l i s v. McC a l l 
I n s u l a t i o n , 308 Or 74 (19 8 9 ) . 

C l a i m a n t contends SAIF v i o l a t e d OAR 438-07-015, t h e Board's r u l e r e g a r d i n g 
d i s c o v e r y . Consequently, he argues t h a t he i s e n t i t l e d t o an assessed a t t o r n e y 
f e e . We d i s a g r e e . The f a i l u r e t o p r o v i d e d i s c o v e r y d i d n o t d e l a y payment o f 
compensaiton. Subsequent t o t h e f i l i n g o f t h e r e q u e s t f o r h e a r i n g , SAIF d i d pay. 
TTD f o u r days l a t e i . However, t h e f a i l u r e t o p r o v i d e d i s c o v e r y t i m e l y had n o t h 
i n g t o do w i t h t h e d e l a y i n t h e payment o f t h e TTD b e n e f i t s . I n f a c t , t h e 15 
days t h e i n s u r e r has t o p r o v i d e t h e r e q u e s t e d d i s c o v e r y d i d n o t . r u n u n t i l a f t e r 
t h e TTD had been p a i d . Under t h e f a c t s o f t h i s case, t h e a c t i o n c o m p l a i n ed o f 
( d e l a y i n p r o v i d i n g d i s c o v e r y ) d i d n o t r e s u l t i n r e s i s t a n c e t o t h e payment o f 
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compensation. C o n s e q u e n t l y t h e r e can be no award o f an assessed a t t o r n e y f e e 
under ORS 6 5 6 . 3 8 2 ( 1 ) . 

C l a i m a n t ' s a t t o r n e y has s u b m i t t e d a statement o f s e r v i c e s f o r h i s s e r v i c e s 
on r e v i e w . C l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r d e f e n d i n g a g a i n s t 
t h e p e n a l t y and a t t o r n e y f e e i s s u e s . Saxton v. SAIF, 80 OR.app 631 ( 1 9 8 6 ) ; 
Dotson v. Bohemia, I n c . , 80 Or App 233 (1986). A c c o r d i n g l y , we d e c l i n e t o award 
an assessed f e e on r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 25, 1989 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p a r t o f t h e o r d e r t h a t awarded c l a i m a n t ' s a t t o r n e y an assessed 
a t t o r n e y f e e o f $50 f o r t h e SAIF C o r p o r a t i o n ' s f a i l u r e t o t i m e l y p r o v i d e docu
ments i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 

November 16, 1990 C i t e as 42 Van N a t t a 2600 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVE M. CHAMBERS, Claimant 

WCB Case No. 89-08874 
ORDER ON REVIEW 

Warren John West, Claimant A t t o r n e y 
R o d e r i c k D. P e t e r s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r t h a t s e t 
a s i d e i t s d e n i a l . o f c l a i m a n t ' s i n j u r y c l a i m f o r h i s l e f t l e g and a n k l e . On r e 
view, t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

At t h e t i m e o f h i s i n j u r y on February 18, 1989, c l a i m a n t was employed as a 
scramble s u p e r v i s o r a t a s k i lodge. His j o b d u t i e s i n c l u d e d f i l l i n g i n as a 
cook, o r d e r i n g f o o d , s e t t i n g a work schedule and s u p e r v i s i n g t h e d a i l y c l o s i n g 
o f t h e l o d g e . As p a r t o f h i s s u p e r v i s o r y d u t i e s , c l a i m a n t was r e q u i r e d t o be 
p r e s e n t i n t h e b r e a k room t o make c e r t a i n t h a t t h e employees l e f t t h e l o c k e r 
room i n o r d e r and t o r i d e t h e l i f t down t h e s k i h i l l a t t h e end o f t h e s h i f t . 

The employer had s e v e r a l w h e e l c h a i r s which were s t o r e d i n t h e b r e a k room. 
Employees o c c a s i o n a l l y s a t i n t h e w h e e l c h a i r s and rode them around i n t h e b r e a k 
room. On t h e d a t e o f h i s i n j u r y and d u r i n g t h e p e r i o d w h i c h he was r e q u i r e d t o 
s u p e r v i s e t h e b r e a k room, c l a i m a n t borrowed a s k a t e b o a r d and rode a c r o s s t h e 
f l o o r u n t i l he c o l l i d e d w i t h a n o t h e r employee. C l a i m a n t ' s f a l l f r o m t h e s k a t e 
b o a r d r e s u l t e d i n a f r a c t u r e o f h i s l e f t a n k l e . 

On March 28, 1989, SAIF d e n i e d c l a i m a n t ' s l e f t a n k l e i n j u r y c l a i m , on t h e 
grounds t h a t t h e i n j u r y d i d n o t a r i s e from h i s employment w i t h t h e employer. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s i n j u r y was s u f f i c i e n t l y w o r k - c o n n e c t e d 
and was, t h e r e f o r e , compensable. We d i s a g r e e . 

I n Rogers v. SAIF, 289 Or 633 (198 0 ) , t h e Court adopted a u n i t a r y "work-
c o n n e c t i o n " approach, w h i c h r e q u i r e s a showing o f a s u f f i c i e n t r e l a t i o n s h i p be
tween t h e i n j u r y and t h e employment, b e f o r e t h e i n j u r y may be fo u n d compensable. 
See a l s o P h i l A. L i v e s l e y Co. v. Russ, 296 Or 25 (1 9 8 3 ) . 
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Seven f a c t o r s have been i d e n t i f i e d t o d e t e r m i n e whether an i n j u r y i s work-
r e l a t e d : (1) whether t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e employer; (2) 
w h e t h e r t h e a c t i v i t y was c o n t e m p l a t e d by t h e employer and employee; (3) whether 
t h e r i s k was an o r d i n a r y r i s k o f , and i n c i d e n t a l t o , the. employment; (4) whether 
t h e employee was p a i d f o r t h e a c t i v i t y ; (5) whether t h e a c t i v i t y was on t h e em
p l o y e r ' s p r e m i s e s ; (6) whether t h e a c t i v i t y was d i r e c t e d by o r a c q u i e s c e d i n by 
t h e e mployer; and (7) whether t h e employee was on a p e r s o n a l m i s s i o n o f h i s own. 
M e l l i s v. McEwen, Hann, G i s v o l d , 74 Or App 571, 575, r e v den 300 Or 249 ( 1 9 8 5 ) . 
A l l o f t h e f a c t o r s may be c o n s i d e r e d , and no one f a c t o r i s d i s p o s i t i v e . I d . 

A c t i v i t y f o r t h e b e n e f i t o f t h e employer 

C l a i m a n t argues t h a t t h e employer encouraged i t s w o r k e r s t o have f u n d u r 
i n g work by a l l o w i n g them t o r i d e t h e w h e e l c h a i r s d u r i n g b r e a k s . C l a i m a n t con
t e n d s t h a t t h e Referee found t h a t t h e employer had an o n g o i n g p r o b l e m o f b e i n g 
s h o r t - h a n d e d , and because o f i t s low pay, a t t e m p t e d t o i n c r e a s e m o r a l e by a l l o w 
i n g b e n e f i t s such as s k i p r i v i l e g e s and by e n c o u r a g i n g managers t o see t h a t t h e 
employees "had a good t i m e . " 

We a r e n o t c o n v i n c e d t h a t t h e a c t i v i t y i n v o l v i n g e i t h e r t h e w h e e l c h a i r s o r 
t h e s k a t e b o a r d was f o r t h e b e n e f i t of t h e employer. I n any e v e n t , such a bene
f i t must be beyond an improvement i n employee h e a l t h and m o r a l e i n o r d e r t o con
s t i t u t e a b e n e f i t t o t h e employer. See Richmond v. SAIF, 58 Or App 534 (1982). 
We c o n c l u d e t h a t , i n t h i s r e g a r d , c l a i m a n t has f a i l e d t o show any b e n e f i t t o t h e 
employer. 

A c t i v i t y c o n t e m p l a t e d by t h e employer and employee 

C l a i m a n t argues t h a t , on s e v e r a l o c c a s i o n s , t h e s k a t e b o a r d was used i n t h e 
b r e a k room by employees, t h e r e f o r e , t h e employer s h o u l d have known o f t h e a c t i v 
i t y . C l a i m a n t a l s o contends t h a t t h e employer knew o f t h e use o f t h e wheel
c h a i r s and a c t i v e l y encouraged such use. 

We a r e u n a b l e t o f i n d e vidence t h a t t h e employer knew o f t h e e x i s t e n c e o f 
t h e s k a t e b o a r d , o r o f i t s use by employees. Moreover, we do n o t agree t h a t t h e 
employer a c t i v e l y encouraged employee use o f t h e w h e e l c h a i r s and we a l s o d e c l i n e 
t o e q u a t e t h e use o f a s k a t e b o a r d t o t h e employees' use o f w h e e l c h a i r s . We con
c l u d e t h a t t h e a c t i v i t y o f s k a t e b o a r d i n g was n o t c o n t e m p l a t e d by t h e employer. 

O r d i n a r y r i s k o f employment 

The Referee found t h a t t h i s f a c t o r d i d n o t weigh t o w a r d a compensable work 
r e l a t i o n s h i p . We agree t h a t i n j u r i e s s u s t a i n e d i n s k a t e b o a r d i n g a r e n o t an 
o r d i n a r y r i s k o f employment as a k i t c h e n s u p e r v i s o r . 

Payment f o r t h e a c t i v i t y 

The Referee found t h a t c l a i m a n t was p a i d t o be p r e s e n t i n t h e b r e a k room 
d u r i n g t h e p e r i o d i n w h i c h t h e i n j u r y o c c u r r e d . We agree t h a t , a t t h e t i m e he 
was i n j u r e d , c l a i m a n t was b e i n g p a i d f o r t h e a c t i v i t y o f s u p e r v i s i n g o t h e r 
w o r k e r s . 

A c t i v i t y on t h e employer's premises 

The p a r t i e s agree t h a t t h e a c t i v i t y t o o k p l a c e on t h e employer's premises. 
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A c t i v i t y d i r e c t e d by o r acquiesced i n by t h e employer 

C l a i m a n t argues t h a t t h e employer acquiesced i n t h e use o f t h e w h e e l c h a i r s 
and t h e r e f o r e , a c q u i e s c e d i n t h e use o f t h e s k a t e b o a r d . We d i s a g r e e . 

C l a i m a n t was t h e o n l y w i t n e s s who t e s t i f i e d t h a t t h e employer knew o f em
p l o y e e use o f t h e w h e e l c h a i r s . Witnesses LaBeck and Huxel t e s t i f i e d t h a t t h e 
employer d i d n o t know t h a t employees rode i n t h e c h a i r s , a l t h o u g h LaBeck, c l a i m 
a n t ' s s u p e r v i s o r , knew t h a t t h e employees s a t i n t h e c h a i r s . The Re f e r e e f o u n d 
Huxel t o be a c r e d i b l e w i t n e s s and found c l a i m a n t and LaBeck t o be " e s s e n t i a l l y 
t r u t h f u l " w i t n e s s e s , who "tended t o exag g e r a t e , s l a n t o r m i s i n t e r p r e t c e r t a i n 
c r i t i c a l f a c t s . " 

A l t h o u g h t h e r e c o r d i s n o t c l e a r i n r e g a r d t o t h e employer's knowledge o f 
t h e use o f t h e w h e e l c h a i r s , we conclude t h a t such a c t i v i t y i s n o t comparable t o 
s k a t e b o a r d i n g . I n t h e p r e s e n t case, t h e w h e e l c h a i r s were k e p t by t h e employer 
a t t h e l o d g e and were f o r t h e use o f one Board member and g u e s t s o f t h e l o d g e . 
The s k a t e b o a r d , however, was br o u g h t t o work by an employee, and c l a i m a n t has 
no t shown any e v i d e n c e t h a t t h e employer knew o f i t s presence. We t h e r e f o r e 
c o n c l u d e t h a t , because t h e employer d i d not know o f t h e s k a t e b o a r d , i t c o u l d n o t 
have a c q u i e s c e d i n i t s use. 

P e r s o n a l m i s s i o n 

The R e f e r e e f o u n d t h a t c l a i m a n t d i d n o t abandon h i s j o b and was n o t p r e 
v e n t e d f r o m i t s performance by s k a t e b o a r d i n g across t h e room. We agree. C l a i m 
a n t was i n t h e b r e a k room, as he was r e q u i r e d t o be, and we do n o t f i n d s u f f i 
c i e n t e v i d e n c e t o e s t a b l i s h t h a t he was on a p e r s o n a l m i s s i o n o f h i s own a t t h e 
t i m e he was i n j u r e d . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d 
t h a t h i s i n j u r y a r o s e o u t o f o r i n t h e course and scope o f employment. A c c o r d 
i n g l y , h i s c l a i m i s n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 12, 1989 i s r e v e r s e d . The SAIF Corpo
r a t i o n ' s d e n i a l i s r e i n s t a t e d and up h e l d . The Referee's award o f $1,600 as an 
assessed a t t o r n e y f e e t o c l a i m a n t ' s counsel i s r e v e r s e d . 

November 16, 1990 C i t e as 42 Van N a t t a 2602 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
WALTER F. DREWS, Claimant 
WCB Case No. 85-12763 

ORDER ON REMAND 
Cash P e r r i h e , Claimant A t t o r n e y 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

The m a t t e r i s b e f o r e t h e Board on remand from t h e Supreme C o u r t . Drews v. 
EBI Companies, 310 Or 134 (1 9 9 0 ) . On March 10, 1987, t h e Board a f f i r m e d and 
adopted a R e f e r e e ' s o r d e r t h a t : (1) h e l d t h a t c l a i m a n t was b a r r e d by r e s j u d i 
c a t a f r o m c h a l l e n g i n g t h e amount o f temporary t o t a l d i s a b i l i t y b e n e f i t s due 
under an a g g r a v a t i o n c l a i m ; and (2) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y 
f e e f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable f a i l u r e t o pay t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s a t t h e c o r r e c t r a t e . The Court o f Appeals r e v e r s e d t h a t d e c i 
s i o n and remanded t o t h e Board w i t h i n s t r u c t i o n s t o address t h e m e r i t s o f t h e 
t e m p o r a r y d i s a b i l i t y and p e n a l t y and a t t o r n e y f e e i s s u e s . Drews v. EBI 
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Companies, 96 Or App 1 (19 8 9 ) . The Supreme Court has a f f i r m e d t h e Cou r t o f 
Appeals d e c i s i o n . Consequently, we proceed w i t h o ur c o n s i d e r a t i o n o f t h e 
i s s u e s . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s neck i n 1980. The employer r e p o r t e d h i s 
wage as $8.50 per hour, and t h e i n s u r e r p a i d t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s 
based on t h a t wage r a t e . The c l a i m was c l o s e d by a September 17, 1981 D e t e r m i 
n a t i o n Order, w h i c h awarded temporary t o t a l d i s a b i l i t y b u t no permanent d i s a b i l 
i t y b e n e f i t s . 

I n December 1983, c l a i m a n t r e q u e s t e d a h e a r i n g on m a t t e r s a r i s i n g subse
quent t o t h e D e t e r m i n a t i o n Order. S e v e r a l i s s u e s were addressed a t a June 13, 
1984 h e a r i n g ; however, n e i t h e r p a r t y r a i s e d any q u e s t i o n about t h e wage r a t e 
base f o r t e m p o r a r y t o t a l d i s a b i l i t y . 

The c l a i m was s u b s e q u e n t l y reopened and a g a i n c l o s e d by an October 7, 1985 
D e t e r m i n a t i o n Order. Cl a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g t h a t o r d e r . I n 
a d d i t i o n , he sought f u r t h e r temporary d i s a b i l i t y b e n e f i t s f o r h i s a t t e n d a n c e a t 
a C a l l a h a n Center program. S h o r t l y t h e r e a f t e r , c l a i m a n t d i s c o v e r e d t h a t t h e em
p l o y e r had i n c o r r e c t l y r e p o r t e d h i s wage r a t e . On October 17, 1985, h i s a t t o r 
ney s e n t a l e t t e r t o t h e i n s u r e r r e g a r d i n g t h e m i s t a k e and i n d i c a t e d t h a t he was 
c o n t a c t i n g c l a i m a n t ' s employer t o d e t e r m i n e c l a i m a n t ' s a c t u a l wage r a t e a t t h e 
t i m e o f i n j u r y . (Ex. 4 3 ) . On February 7, 1986, h i s a t t o r n e y s e n t t h e i n s u r e r a 
n o t a r i z e d l e t t e r f rom t h e employer which r e p o r t e d t h a t c l a i m a n t ' s a c t u a l wage 
r a t e i n 1980 was $10.50 per hour. (Ex. 4 5 ) . 

Cl a i m a n t amended h i s h e a r i n g r e q u e s t t o r a i s e t h e i s s u e o f t h e i n s u r e r ' s 
f a i l u r e t o c o r r e c t t h e r a t e o f temporary t o t a l d i s a b i l i t y w i t h i n 14 days o f no
t i c e . On Fe b r u a r y 4, 1986, t h e i n s u r e r f i l e d i t s response t o t h e r e q u e s t f o r 
h e a r i n g and d e n i e d t h a t t h e temporary t o t a l d i s a b i l i t y r a t e was i n c o r r e c t . Dur
i n g t h e s c h e d u l e d h e a r i n g on March 19, 1986, t h e i n s u r e r argued t h a t c l a i m a n t 
was b a r r e d by r e s j u d i c a t a from c h a l l e n g i n g t h e amount o f t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s , because t h a t was an i s s u e t h a t c o u l d have been r a i s e d i n t h e 
p r i o r h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee i n i t i a l l y found t h a t t h e t e m p o r a r y t o t a l d i s a b i l i t y r a t e was 
i n e r r o r and o r d e r e d t h e i n s u r e r t o pay a d d i t i o n a l amounts o f b e n e f i t s . The 
Re f e r e e a l s o f o u n d t h a t t h e i n s u r e r had unre a s o n a b l y d e l a y e d c o r r e c t i o n o f t h e 
r a t e and assessed a p e n a l t y and a t t o r n e y f e e . However, on r e c o n s i d e r a t i o n , t h e 
Re f e r e e c o n c l u d e d t h a t " t h e i n c o r r e c t wage r a t e was an i s s u e t h a t c o u l d have 
been r a i s e d i n t h e p r i o r [June 1984] h e a r i n g [ c o n c e r n i n g t h e i n i t i a l D e termina
t i o n O r d e r ] and, s i n c e i t was n o t , i t was t h e n waived." The Re f e r e e a c c o r d i n g l y 
amended t h e o r d e r t o remove t h e p e n a l t y and a t t o r n e y f e e awarded. 

The i s s u e i s whether c l a i m a n t i s e n t i t l e d t o a p e n a l t y and an a t t o r n e y f e e 
f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable d e l a y and r e s i s t a n c e t o p a y i n g c l a i m a n t 
t h e c o r r e c t r a t e o f temporary t o t a l d i s a b i l i t y . See ORS 65 6 . 2 6 2 ( 1 0 ) ; ORS 
656.382(1) . 

The s t a n d a r d f o r d e t e r m i n i n g an unreasonable d e l a y o r r e s i s t a n c e i s 
whet h e r t h e i n s u r e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . "Unreason
a b l e n e s s " and " l e g i t i m a t e doubt" a r e t o be c o n s i d e r e d i n t h e l i g h t o f a l l t h e 
e v i d e n c e a v a i l a b l e t o t h e i n s u r e r a t t h e t i m e . Brown v. Argonaut I n s u r a n c e Co., 
93 Or App 588 (1 9 8 8 ) . 

The Board addressed a s i m i l a r i s s u e i n M i c h a e l L. McKinney, 37 Van N a t t a 
688 ( 1 9 8 5 ) . I n t h a t case, t h e c l a i m a n t ' s a t t o r n e y i n f o r m e d t h e i n s u r e r o f an 
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e r r o r i n t h e c a l c u l a t i o n o f t h e c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s 
and r e q u e s t e d t h a t t h e b e n e f i t s be a d j u s t e d a c c o r d i n g l y . A h e a r i n g convened 
f i v e weeks l a t e r , a t w h i c h t i m e t h e i n s u r e r acknowledged t h e e r r o r and f i n a l l y 
made t h e a p p r o p r i a t e a d j u s t m e n t . The Board r e c o g n i z e d t h a t t h e f a i l u r e t o c o r 
r e c t t h e r a t e o f tempor'ary t o t a l d i s a b i l i t y w i t h i n 14 days o f n o t i c e was n o t , i n 
and o f i t s e l f , n e c e s s a r i l y unreasonable. However, because t h e i n s u r e r had o f 
f e r e d ' no e x p l a n a t i o n i n defense o f i t s f a i l u r e t o a c t more p r o m p t l y , t h e Board 
c o n c l u d e d t h a t , under t h e c i r c u m s t a n c e s , a p e n a l t y and a t t o r n e y f e e were a p p r o 
p r i a t e . 

As i n McKinnev, t h e i n s u r e r i n t h i s case f a i l e d t o t i m e l y c o r r e c t t h e r a t e 
o f t e m p o r a r y t o t a l d i s a b i l i t y . However, u n l i k e McKinnev, t h e i n s u r e r o f f e r e d an 
e x p l a n a t i o n i n d efense o f i t s d e l a y . D u r i n g t h e March 1986 h e a r i n g , t h e i n 
s u r e r ' s c o u n s e l , w h i l e d i s c u s s i n g t h e i s s u e o f amount o f t e m p o r a r y t o t a l d i s 
a b i l i t y , s t a t e d : 

"And on t h a t i s s u e , i t ' s a l s o our p o s i t i o n t h a t t h a t ' s 
an i s s u e t h a t c o u l d have been r a i s e d a t t h e t i m e o f t h e 
f i r s t h e a r i n g i n f r o n t o f Referee Johnson and was n o t . 
T h e r e f o r e , we're a s s e r t i n g t h e r a i s e i t o r waive [ i t ] 
r u l e . ( T r . 5 ) . 

F o l l o w i n g a p r o t r a c t e d p e r i o d o f l i t i g a t i o n t h r o u g h t h r e e a p p e l l a t e 
l e v e l s , i t has u l t i m a t e l y been d e t e r m i n e d t h a t t h e i n s u r e r ' s . r e l i a n c e on t h a t 
d e f ense was i n c o r r e c t . However, under t h e c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e 
i n s u r e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y f o r p a y i n g a c o r r e c t e d tem
p o r a r y d i s a b i l i t y r a t e under t h e a g g r a v a t i o n c l a i m . C onsequently, we do n o t 
c o n s i d e r t h e i n s u r e r ' s conduct t o have been unre a s o n a b l e . 

Thus, we r e a c h t h e f o l l o w i n g c o n c l u s i o n s . C l a i m a n t i s e n t i t l e d t o 
a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s p a y a b l e under t h e a g g r a v a t i o n 
c l a i m and d u r i n g t h e C a l l a h a n Center program a t t h e c o r r e c t e d wage r a t e . 
C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o 25 p e r c e n t o f t h i s i n c r e a s e d t e m p o r a r y 
t o t a l d i s a b i l i t y , b u t t h e t o t a l approved a t t o r n e y f e e s awarded by t h e R e f e r e e 
and Board o r d e r s h a l l n o t exceed $3,800. F i n a l l y , c l a i m a n t i s n o t e n t i t l e d t o 
a p e n a l t y o r a t t o r n e y f e e s f o r t h e i n s u r e r ' s d e l a y e d c o r r e c t i o n o f t h e r a t e . 

I T IS SO ORDERED. 

November 16, 1990 ; C i t e as 42 Van N a t t a 2604 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL J. EBY, Claimant 
WCB Case No. 89-04768 

ORDER ON REVIEW 
Royce, e t a l . , C l aimant A t t o r n e y s 

Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Leahy's o r d e r t h a t d i d 
n o t award t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s from August 25, 1987 t h r o u g h June 
29, 1988. On r e v i e w , t h e i s s u e s are r e s j u d i c a t a and te m p o r a r y t o t a l d i s a b i l 
i t y . We r e v e r s e . 
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FINDINGS OF FACT 

2605 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

On A p r i l 25, 1988, c l a i m a n t ' s t r e a t i n g d o c t o r , Dr. Mor t o n , M.D., examined 
c l a i m a n t and r e p o r t e d t h a t he c o u l d n o t r e t u r n t o work i n mid-1987, due t o h i s 
m e n t a l c o n d i t i o n . C l a i m a n t s u b s e q u e n t l y f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r 
h i s c h r o n i c t o x i c encephalopathy (CTE) c o n d i t i o n . 

On June 29, 1988, Dr. Morton r e i t e r a t e d t h a t m e n t a l problems p r e c l u d e d 
c l a i m a n t f r o m w o r k i n g a t h i s own p a i n t i n g b u s i n e s s , due t o h i s i n a b i l i t y t o b i d 
j o b s . I n August 1988, c l a i m a n t r e q u e s t e d a h e a r i n g on SAIF's "de f a c t o " d e n i a l 
o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f i l e d i n A p r i l 1988. 

On October 3 1 , 1988, a h e a r i n g was h e l d b e f o r e Referee Hoguet. I s s u e s 
l i t i g a t e d a t h e a r i n g i n c l u d e d c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s f o r 
a l l e g e d u n r e a s o n a b l e d e n i a l , and p e n a l t i e s and a t t o r n e y f e e s f o r f a i l u r e t o 
t i m e l y a c c e p t o r deny t h e c l a i m . I n t h e process o f d e t e r m i n i n g whether assess
ment o f a p e n a l t y f o r u n t i m e l y c l a i m s p r o c e s s i n g was a p p r o p r i a t e , R eferee Hoguet 
f o u n d no j u s t i f i c a t i o n f o r i n t e r i m compensation and con c l u d e d t h a t he was unable 
t o f i n d t h a t c l a i m a n t ' s CTE c o n d i t i o n p r e c l u d e d him from w o r k i n g . 

On December 13, 1988 Dr. Morton r e p o r t e d t h a t c l a i m a n t c o u l d n o t r e t u r n 
t o p a i n t i n g s i n c e e a r l y 1987 because o f h i s CTE c o n d i t i o n . A March 3, 1989 
D e t e r m i n a t i o n Order awarded temporary t o t a l d i s a b i l i t y f r o m June 29, 1988 
t h r o u g h December 13, 1988. 

I n a June 27, 1989 h e a r i n g , Referee Leahy c o n c l u d e d , among o t h e r t h i n g s , 
t h a t R e f e r e e Hoguet's o r d e r p r e c l u d e d him from awarding t e m p o r a r y t o t a l d i s 
a b i l i t y between August 25, 1987 and June 29, 1988. 

CONCLUSIONS OF LAW AND OPINION 

Res j u d i c a t a 

C l a i m a n t argues t h a t r e s j u d i c a t a s h o u l d n o t bar h i s c l a i m f o r a d d i t i o n a l 
t e m p o r a r y t o t a l d i s a b i l i t y because t h e i s s u e was n o t l i t i g a t e d i n t h e h e a r i n g 
b e f o r e R eferee Hoguet. We agree. 

The d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s r e l i t i g a t i o n o f c l a i m s and i s s u e s 
p r e v i o u s l y a d j u d i c a t e d . N o r t h Clackamas School D i s t r i c t v. W h i t e , 305 Or -48, 
50, m o d i f i e d , 305 Or 468 (1988). Under t h e r e s j u d i c a t a d o c t r i n e o f " c l a i m 
p r e c l u s i o n , " l i t i g a t i o n o f a c l a i m o r cause o f a c t i o n t o f i n a l judgment p r e 
c l u d e s a subsequent a c t i o n between t h e same p a r t i e s on t h e same c l a i m o r any 
p a r t t h e r e o f . C a r r v. A l l i e d P l a t i n g Co., 81 Or App 306, 309 ( 1 9 8 6 ) ; R e s t a t e 
ment (Second) o f Judgments, S e c t i o n s 17-19, 24 (1 9 8 2 ) . Under t h e d o c t r i n e o f 
" i s s u e p r e c l u s i o n " , i f a c l a i m i s l i t i g a t e d t o f i n a l judgment, t h e d e c i s i o n on 
a p a r t i c u l a r i s s u e o r d e t e r m i n a t i v e f a c t i s c o n c l u s i v e i n a l a t e r o r d i f f e r e n t 
a c t i o n between t h e same p a r t i e s i f t h e d e t e r m i n a t i o n was e s s e n t i a l t o t h e j u d g 
ment. N o r t h Clackamas School D i s t r i c t , supra a t 53. 

As a p r e l i m i n a r y m a t t e r , we conclude t h a t t h i s case i n v o l v e s " c l a i m 
p r e c l u s i o n " r a t h e r t h a n " i s s u e p r e c l u s i o n , " as t h e i s s u e o f s u b s t a n t i v e e n t i 
t l e m e n t t o te m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s was n o t l i t i g a t e d a t t h e p r i o r 
h e a r i n g . 

A c l a i m a n t i s e n t i t l e d t o i n t e r i m compensation p e n d i n g acceptance o r 
d e n i a l o f a c l a i m f o r a d i s a b l i n g i n j u r y i f he "lea v e s work" w i t h i n t h e meaning 
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o f ORS 656.210. Bono v. SAIF, 298 Or 405, 408-10 ( 1 9 8 4 ) ; see a l s o Jones v. 
Emanuel H o s p i t a l , 280 Or 147, 150-52 (1977). I n t e r i m compensation i s due be
g i n n i n g 14 days a f t e r t h e d a t e upon which t h e employer o r i t s i n s u r e r r e c e i v e s 
n o t i c e o r knowledge o f t h e c l a i m . ORS 656.262(4). 

On t h e o t h e r hand, whether c l a i m a n t i s s u b s t a n t i v e l y e n t i t l e d t o tempo
r a r y t o t a l d i s a b i l i t y f o r a s p e c i f i c p e r i o d depends upon whether t h e e v i d e n c e 
shows t h a t he was d i s a b l e d on t h o s e d a t e s due t o t h e compensable i n j u r y . ORS 
656.210; B o t e f u r v. C i t y o f Cresw'ell, 84 Or App 627 ( 1 9 8 7 ) . 

We a r e n o t c o n v i n c e d t h a t c l a i m p r e c l u s i o n b a r s c l a i m a n t ' s p r e s e n t c l a i m 
f o r a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . I n t h e f i r s t h e a r i n g , 
c l a i m a n t r a i s e d o n l y t h e i s s u e o f p e n a l t i e s and a t t o r n e y f e e s f o r i m p r o p e r 
c l a i m s p r o c e s s i n g . Even i f t h e c l a i m f o r i n t e r i m compensation s h o u l d have been 
r a i s e d a t t h a t t i m e , we conclude t h a t e n t i t l e m e n t t o i n t e r i m compensation i n 
v o l v e s a d i f f e r e n t s e t o f o p e r a t i v e f a c t s t h a n s u b s t a n t i v e e n t i t l e m e n t t o tempo
r a r y t o t a l d i s a b i l i t y b e n e f i t s . The d e t e r m i n a t i o n o f c l a i m a n t ' s s u b s t a n t i v e en
t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y compensation was f i r s t made by t h e March 
1989 D e t e r m i n a t i o n Order. That o r d e r d i d n o t become f i n a l and, t h e r e f o r e , i t s 
award o f compensation was p r o p e r l y b e f o r e Referee Leahy. We t h e r e f o r e p r o c e e d 
t o address t h e m e r i t s o f c l a i m a n t ' s temporary d i s a b i l i t y c l a i m . 

E n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y from August 25, 1987 t h r o u g h June 29, 
1988 

I n A p r i l 1988, Dr. Morton noted t h a t , f o r s e v e r a l months i n 1987, c l a i m a n t 
a t t e m p t e d t o do h i s own p a i n t c o n t r a c t i n g , b u t he had t o q u i t because he was 
m e n t a l l y u n a b l e t o b i d t h e j o b s . I n December 1988, Dr. Morton r e p o r t e d t h a t , 
based on t h e i n f o r m a t i o n a v a i l a b l e t o him, c l a i m a n t was u n a b l e t o r e t u r n t o 
p a i n t i n g (due t o h i s c h r o n i c t o x i c encephalopathy) s i n c e e a r l y 1987, when he 
d i s c o v e r e d t h a t he was m e n t a l l y unable t o do p a i n t i n g b i d e s t i m a t e s . 

I n a d d i t i o n t o Dr. Morton's r e p o r t s , c l a i m a n t ' s w i f e t e s t i f i e d t h a t he had 
n o t worked s i n c e October 1986, except d u r i n g a b r i e f p e r i o d i n mid-1987 when he 
t r i e d t o s t a r t h i s own p a i n t i n g b u s i n e s s . C l a i m a n t ' s w i f e a l s o t e s t i f i e d t h a t 
h i s t i m e l o s s payments r e l a t e d t o h i s compensable back i n j u r y ended on August 
24, 1987. 

We c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d t h a t , from August 25, 1987 
t h r o u g h June 29, 1988, he was d i s a b l e d from r e g u l a r work due t o t h e compensable 
CTE c o n d i t i o n . C l a i m a n t i s t h e r e f o r e e n t i t l e d t o a d d i t i o n a l t e m p o r a r y t o t a l 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 24, 1989 i s r e v e r s e d i n p a r t . That p o r t i o n 
w h i c h a f f i r m e d t h e March 3, 1989 D e t e r m i n a t i o n Order award o f t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s i s r e v e r s e d . The D e t e r m i n a t i o n Order i s m o d i f i e d t o award 
c l a i m a n t t e m p o r a r y d i s a b i l i t y b e n e f i t s from August 25, 1987 t o June 29, 1988. 
The r e m a i n d e r Qf t h e Referee's o r d e r i s a f f i r m e d . C l a i m a n t ' s c o u n s e l i s awarded 
25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed 
$1,050, p a y a b l e d i r e c t l y t o c l a i m a n t ' s counsel by t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
MELBA M. MILLER, Claimant 
WCB Case No. 89-04201 

ORDER ON REVIEW 
R i c h a r d O. N e s t i n g , Claimant Attorney-
M i t c h e l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee D a v i s ' o r d e r t h a t : 
(1) f o u n d t h a t t h e s e l f - i n s u r e d employer p r o p e r l y r e c a l c u l a t e d c l a i m a n t ' s tempo
r a r y d i s a b i l i t y r a t e ; (2) a u t h o r i z e d t h e employer t o base i t s payment f o r perma
nent d i s a b i l i t y p u r s u a n t t o ORS 656.216 on t h e r e c a l c u l a t e d t e m p o r a r y d i s a b i l i t y , 
r a t e ; and (3) awarded c l a i m a n t 12 p e r c e n t (38.4 degrees) unscheduled permanent 
d i s a b i l i t y f o r h er back c o n d i t i o n i n a d d i t i o n t o t h e 26 p e r c e n t (83.2 degrees) 
awarded by t h e D e t e r m i n a t i o n Order. The employer c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e o r d e r which assessed a p e n a l t y and a t t o r n e y f e e f o r i t s a l l e g e d l y 
u n r e a s o n a b l e u n i l a t e r a l r e d u c t i o n o f c l a i m a n t ' s permanent d i s a b i l i t y award. On 
r e v i e w , t h e i s s u e s a r e temporary d i s a b i l i t y , o f f s e t , e x t e n t o f permanent d i s 
a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

The R eferee found t h a t c l a i m a n t was an " o n - c a l l " employee and t h a t her 
t e m p o r a r y d i s a b i l i t y r a t e was r e c a l c u l a t e d a p p r o p r i a t e l y by t h e employer. T h i s 
r e c a l c u l a t i o n r e s u l t e d i n an overpayment t h a t t h e employer was a u t h o r i z e d t o 
o f f s e t a g a i n s t t h e i n c r e a s e d permanent d i s a b i l i t y g r a n t e d by t h e Referee's 
o r d e r . The Referee a l s o p e n a l i z e d t h e employer f o r u n i l a t e r a l l y r e d u c i n g 
c l a i m a n t ' s permanent d i s a b i l i t y payments p u r s u a n t t o i t s r e c a l c u l a t i o n . We 
agree w i t h t h e Referee i n a l l h i s a c t i o n s except t h e l a s t one. 

Temporary D i s a b i l i t y , Overpayments, and E x t e n t o f Permanent D i s a b i l i t y 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n " on t h e s e i s s u e s as 
our own. 

P e n a l t y and A t t o r n e y Fee ( 

The R eferee concluded t h a t t h e employer's a c t i o n o f r e c a l c u l a t i n g t h e 
amount o f c l a i m a n t ' s m o n t h l y permanent d i s a b i l i t y payment was a u n i l a t e r a l r e 
d u c t i o n o f c l a i m a n t ' s d i s a b i l i t y compensation. The Referee t h e n p e n a l i z e d t h e 
employer f o r i t s a c t i o n s . We d i s a g r e e . 

ORS 656.230(1) p r o v i d e s t h a t awards o f permanent d i s a b i l i t y e x c e e d i n g 64 
degrees w i l l be p a i d i n payments p u r s u a n t t o ORS 656.216. That s t a t u t e d i c t a t e s 
t h a t t h e payment o f permanent d i s a b i l i t y on a mon t h l y b a s i s s h a l l be a t 4.35 
t i m e s c l a i m a n t ' s weekly temporary d i s a b i l i t y r a t e . 

I n t h i s case, t h e D e t e r m i n a t i o n Order awarded c l a i m a n t permanent d i s a b i l 
i t y i n excess o f 64 degrees. The employer processed t h i s award and c r e a t e d a 
payment s c h e d u l e based upon ORS 656.216 and c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y 
r a t e . Subsequent t o s e t t i n g up t h i s schedule o f payments and a d v i s i n g c l a i m a n t 
o f i t , t h e employer d i s c o v e r e d t h a t c l a i m a n t had been p a i d a t an e r r o n e o u s tem
p o r a r y d i s a b i l i t y r a t e . I t t h e n r e c a l c u l a t e d c l a i m a n t ' s r a t e t o t h e a p p r o p r i a t e 
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l e v e l . S i n c e t h e c l a i m had been c l o s e d by a D e t e r m i n a t i o n Order, t h e employer 
d i d n o t a d j u s t t h e a c t u a l payment o f temporary d i s a b i l i t y t o c l a i m a n t . 

The employer, i n s t e a d , a d j u s t e d t h e payment schedule f o r c l a i m a n t ' s perma
nent d i s a b i l i t y . The employer had developed an overpayment due t o t h e t e m p o r a r y 
d i s a b i l i t y r a t e r e c a l c u l a t i o n , b u t t h e change i n t h e permanent d i s a b i l i t y pay
ment s c h e d u l e was n o t an a t t e m p t t o r e c o v e r t h a t overpayment. C l a i m a n t was 
s t i l l e n t i t l e d t o t h e same amount o f permanent d i s a b i l i t y as b e f o r e , i t was o n l y 
b e i n g p a i d a t a l e s s e r r a t e . T h i s a c t i o n o f t h e employer was done i n accordance 
w i t h t h e r e q u i r e m e n t s o f ORS 656.216 and was t h e r e f o r e a p p r o p r i a t e . The em
p l o y e r ' s a c t i o n s were n o t a u n i l a t e r a l r e d u c t i o n o f b e n e f i t s i n t h i s case nor 
were t h e y u n r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 8, 1989, as r e c o n s i d e r e d November 29, . 
1989, i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r w h i c h 
assessed a p e n a l t y and a $200 a t t o r n e y fee a g a i n s t t h e employer f o r t h e u n i l a t 
e r a l r e d u c t i o n o f c l a i m a n t ' s permanent d i s a b i l i t y payment i s r e v e r s e d . The 
remai n d e r o f t h e o r d e r i s a f f i r m e d . 

November 16, 1990 C i t e as 42 Van N a t t a 2608 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
v DAVID R. ZIMMERLE, Claimant 

WCB Case No. 89-08397 
ORDER ON REVIEW 

P a t r i c k L a v i s , Claimant A t t o r n e y 
Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r 
w h i c h : (1) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m ; and 
(2) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r f a i l u r e o f SAIF t o d i s 
c l o s e c l a i m a n t ' s s t a t e m e n t . I n h i s b r i e f , c l a i m a n t argues a l t e r n a t i v e l y t h a t 
h i s c l a i m i s compensable as an o c c u p a t i o n a l d i s e a s e . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s of F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t had an i n j u r y t o h i s neck i n 1974 which r e s u l t e d i n problems once 
o r t w i c e a ye a r up t o t h e t i m e o f h i s August 1985 i n j u r y . 

C l a i m a n t ' s s t a t e m e n t was v i d e o t a p e d by an i n v e s t i g a t o r . H i s a t t o r n e y i n i 
t i a l l y r e q u e s t e d d i s c o v e r y o f a l l r e c o r d s p e r t a i n i n g t o t h e c l a i m . Subse
q u e n t l y , he f i l e d a s u p p l e m e n t a l s p e c i f i c a t i o n o f i s s u e s r e q u e s t i n g p e n a l t i e s 
and a t t o r n e y f e e s f o r f a i l u r e t o d i s c l o s e c l a i m a n t ' s s t a t e m e n t . 

SAIF d i d n o t acknowledge t h e e x i s t e n c e o f t h e v i d e o t a p e d s t a t e m e n t u n t i l 
h e a r i n g . 
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O c c u p a t i o n a l Disease C l a i m 

On r e v i e w , c l a i m a n t r a i s e s f o r t h e f i r s t t i m e t h e i s s u e o f o c c u p a t i o n a l 
d i s e a s e as an a l t e r n a t e t h e o r y f o r c o m p e n s a b i l i t y o f h i s back c o n d i t i o n . When 
an i s s u e i s n o t r a i s e d a t h e a r i n g and t h e r e c o r d i s c l o s e d , t h a t i s s u e w i l l n o t 
s u b s e q u e n t l y be c o n s i d e r e d . Mavis v. SAIF, 45 Or App 1059 ( 1 9 8 0 ) ; R i c h a r d C. 
Centeno, 41 Van N a t t a 617 (19 8 9 ) ; Randy D. Johnson, 39 Van N a t t a 463 ( 1 9 8 7 ) . We 
have reasoned t h a t t o address an i s s u e t h a t was n o t r a i s e d a t h e a r i n g would be 
f u n d a m e n t a l l y u n f a i r . Gunther H. J a c o b i , 41 Van N a t t a 1031 ( 1 9 8 9 ) . We d e c l i n e 
t o c o n s i d e r t h i s i s s u e on r e v i e w . 

A g g r a v a t i o n 

I n t h i s case o f an unscheduled c o n d i t i o n , a c l a i m a n t i s e n t i t l e d t o have a 
c l a i m reopened under ORS 656.273 when, as a r e s u l t o f e i t h e r a p a t h o l o g i c a l 
w o r s e n i n g o r a symptomatic worsening o f h i s compensable c o n d i t i o n , he i s l e s s 
a b l e t o work t h a n a t t h e t i m e o f t h e l a s t award o r arrangement o f compensation. 
S m i t h v. SAIF, 302 Or 396 (1986). The worsening may be e i t h e r t e m p o r a r y o r 
permanent. 

C l a i m a n t c r e d i b l y t e s t i f i e d t h a t he had p e r i o d i c w o r s e n i n g o f h i s upper 
back symptoms w h i c h became p a r t i c u l a r l y bad a f t e r he was l a i d o f f h i s j o b i n 
1988. However, t h e q u e s t i o n i s whether t h a t w o r s e n i n g was m a t e r i a l l y r e l a t e d t o 
h i s i n d u s t r i a l i n j u r y o f 1986. 

Cl a i m a n t bears t h e burden o f p r o v i n g by a preponderance o f t h e ev i d e n c e 
t h a t h i s 1985 i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s worsened upper 
back c o n d i t i o n . Kassahn v. P u b l i s h e r ' s 
Paper Co., 76 Or App 105 (1985). 

C o n s i d e r i n g c l a i m a n t ' s p r e e x i s t i n g d e g e n e r a t i v e o s t e o a r t h r i t i s , we con
c l u d e t h a t t h e cause o f h i s c u r r e n t back c o n d i t i o n i s a complex m e d i c a l ques
t i o n . The r e s o l u t i o n o f t h i s q u e s t i o n l a r g e l y t u r n s on an a n a l y s i s o f t h e medi
c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co. , supra a t 109. We r e l y on m e d i c a l o p i n i o n s 
w h i c h a r e w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . Somers v. SAIF, 77 
Or App 259 ( 1 9 8 6 ) . 

C l a i m a n t had an accepted c e r v i c a l and t h o r a c i c s t r a i n i n August 1985. 
That s t r a i n r e s o l v e d w i t h no permanent d i s a b i l i t y and was c l o s e d March 3, 1986. 
Cl a i m a n t c o n t i n u e d t o e x p e r i e n c e p e r i o d i c e x a c e r b a t i o n s i n h i s upper back wh i c h 
responded t o c o n s e r v a t i v e t r e a t m e n t . 

I n September 1988, c l a i m a n t was l a i d o f f h i s j o b . By t h e m i d d l e o f Octo
b e r , h i s upper back symptoms were worse t h a n t h e y had ever been. X-rays i n 
November 1988 r e v e a l e d m i n i m a l d e g e n e r a t i v e d i s c d i s e a s e a t C6^7 and s l i g h t l y 
g r e a t e r d i s e a s e a t C5-6. 

I n March 1989, an e x a m i n a t i o n was conducted by Dr. Duncan, D.C., and Dr. 
C o t t r e l l , o r t h o p e d i s t . They found minor s p o n d y l o s i s i n t h e m i d - t h o r a c i c s p i n e 
and o p i n e d t h a t c l a i m a n t ' s c u r r e n t c o m p l a i n t s were r e l a t e d t o u n d e r l y i n g degen
e r a t i v e j o i n t d i s e a s e . They a l s o suggested t h e p o s s i b i l i t y o f a d i s c l e s i o n a t 
C5-6, w h i c h would n o t be r e l a t e d t o t h e August 1985 i n j u r y . 

Dr. Rosenbaum, neurosurgeon, examined c l a i m a n t on August 28, 1989. He 
s t a t e d t h a t c l a i m a n t had d e g e n e r a t i v e o s t e o a r t h r i t i s o f t h e c e r v i c a l s p i n e , and 
t h a t t h e d e g e n e r a t i v e c o n d i t i o n was t h e cause o f h i s c u r r e n t symptoms. He a l s o 
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s t a t e d t h a t t h e i n j u r y o f 1985 caused an i n c r e a s e o f symptomology o f t h e p r e 
e x i s t i n g d e g e n e r a t i v e c o n d i t i o n . 

C l a i m a n t began t r e a t i n g w i t h Dr. M a l i n , D-C, i n January 1989. She f i r s t 
a t t r i b u t e d c l a i m a n t ' s c u r r e n t c o n d i t i o n t o a worsening o f h i s compensable i n j u r y 
i n A p r i l 1989, a l t h o u g h she gave no reason f o r t h a t c o n c l u s i o n . S u b s e q u e n t l y , 
i n r esponse t o an i n q u i r y by SAIF as t o whether she agreed w i t h t h e r e p o r t o f 
Drs. Duncan and C o t t r e l l , she d i d n o t concur and s t a t e d t h a t t h e c o n d i t i o n was 
caused by a " n a t u r a l w o r s e n i n g o f h i s c o n d i t i o n i n c l u d i n g t h e d i s c o g e n i c 
s p o n d y l o s i s C5-6" and was r e l a t e d t o h i s o r i g i n a l i n j u r y . A g a i n , she gave no 
r e a s o n i n g f o r her c o n c l u s i o n . 

We a r e persuaded by t h e r e p o r t s o f Drs. C o t t r e l l , Duncan, and Rosenbaum 
t h a t a t t r i b u t e c l a i m a n t ' s c o n t i n u i n g symptomology t o h i s u n d e r l y i n g d e g e n e r a t i v e 
c o n d i t i o n , r a t h e r t h a n h i s w o r k - r e l a t e d i n j u r y , p a r t i c u l a r l y g i v e n t h e f a c t t h a t 
c l a i m a n t e x p e r i e n c e d t h e g r e a t e s t episode o f wor s e n i n g almost a month and a h a l f 
a f t e r he was l a i d o f f work. A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has f a i l e d t o 
meet h i s burden o f p r o v i n g t h a t h i s compensable i n j u r y m a t e r i a l l y c o n t r i b u t e d t o 
h i s c u r r e n t d i s a b i l i t y . 

D i s c l o s u r e o f C l a i m a n t ' s Statement 

The R e f e r e e d e c l i n e d t o assess a p e n a l t y f o r SAIF's f a i l u r e t o d i s c l o s e 
c l a i m a n t ' s s t a t e m e n t , r e a s o n i n g t h a t c l a i m a n t ' s s t a t e m e n t was n o t a m e d i c a l o r 
v o c a t i o n a l r e c o r d w h i c h r e q u i r e s immediate d i s c l o s u r e p u r s u a n t t o OAR 438-07-
0 1 5 ( 2 ) , as m o d i f i e d by OAR 438-07-017. We agree w i t h t h e Referee's r e s u l t , b u t 
f o r a d i f f e r e n t r e a son. 

I n t h i s case, c l a i m a n t ' s a t t o r n e y was not i n f o r m e d u n t i l t h e day o f t h e 
h e a r i n g t h a t a v i d e o t a p e d s t a t e m e n t o f c l a i m a n t e x i s t e d . When c l a i m a n t ' s coun
s e l r e q u e s t e d t h e v i d e o t a p e , SAIF n e i t h e r produced i t nor i n t r o d u c e d i t as e v i 
dence a t h e a r i n g . 

When w i t h h o l d i n g impeachment evi d e n c e , an o f f e r i n g p a r t y need n o t d i s c l o s e 
such e v i d e n c e i n advance o f h e a r i n g . OAR 438-07-017. However, upon r e q u e s t , 
such m a t e r i a l s s h a l l be d i s c l o s e d p r i o r t o t h e c l o s e o f t h e h e a r i n g , r e g a r d l e s s 
o f w h ether t h e y were o f f e r e d as evidence. I d . I n Ashwani K. Grover, 42 Van 
N a t t a 2340 ( 1 9 9 0 ) , I r i s J. W i r t h , 41 Van N a t t a 194, 195 ( 1 9 8 9 ) , and Kenneth K. 
K e s s e l , 39 Van N a t t a 416, 417 (1 9 8 7 ) , we remanded t o t h e H e a r i n g s D i v i s i o n f o r 
a d m i s s i o n o f such u n d i s c l o s e d and u n o f f e r e d evidence. Such e v i d e n c e i n c l u d e s 
v i d e o t a p e s . Grover, s u p r a ; W i l l i a m E. Wood, 41 Van N a t t a 2123 ( 1 9 8 9 ) . 

Here, c l a i m a n t does n o t r e q u e s t remand, nor does he i n d i c a t e t h a t t h e e v i 
dence was r e q u i r e d f o r h i s case a t h e a r i n g o r on r e v i e w . R a t h e r , he seeks a 
p e n a l t y and a t t o r n e y f e e f o r f a i l u r e t o d i s c l o s e t h e s t a t e m e n t . 

We f i n d t h a t SAIF's f a i l u r e t o produce t h e st a t e m e n t was u n r e a s o n a b l e . 
However, because t h e r e were no amounts o f compensation " t h e n due" upon w h i c h t o 
base a p e n a l t y , no p e n a l t y w i l l be assessed. ORS 656.262(10). A d d i t i o n a l l y , i n 
t h i s case, a l t h o u g h t h e f a i l u r e t o produce t h e sta t e m e n t was u n r e a s o n a b l e , i t 
was n o t an u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. A c c o r d i n g l y , 
no a t t o r n e y f e e may be awarded. ORS 656.262(10); 656.382(1). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 19, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
J E S S I E R. RADFORD, Claimant 
. WCB Case No. 89-00205 

ORDER ON REVIEW 
Rex Q. Smith, Claimant A t t o r n e y 
David O. Home, Defense Attorney-

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee H i g a s h i ' s o r d e r t h a t : 
(1) approved t h e i n s u r e r ' s c o m p u t a t i o n o f h i s temporary t o t a l d i s a b i l i t y compen
s a t i o n , p u r s u a n t t o former OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( f ) ; and (2) i n c r e a s e d c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 19 p e r c e n t 
(60.8 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 20 p e r c e n t (64 d e g r e e s ) . 
W i t h r e g a r d t o t h e t e m p o r a r y d i s a b i l i t y i s s u e , c l a i m a n t argues t h a t t h e i n s u r e r 
i m p r o p e r l y reduced h i s temporary d i s a b i l i t y b e n e f i t s by t h e amount o f h i s wages 
ear n e d a t a second a t - i n j u r y j o b . The i s s u e s on r e v i e w a r e r a t e o f t e m p o r a r y 
d i s a b i l i t y and e x t e n t o f unscheduled permanent d i s a b i l i t y . We a f f i r m i n p a r t 
and m o d i f y i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " and " U l t i m a t e F i n d i n g s " w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

The SVP l e v e l f o r t h e j o b c l a s s i f i c a t i o n o f apartment manager, DOT # 
186.167-018, i s 6, n o t 7. 

P r i o r t o i n j u r y , c l a i m a n t performed a j o b w h i c h r e q u i r e d t h e p h y s i c a l ca
p a c i t y t o do heavy work. At t h e t i m e o f h e a r i n g , he had r e t u r n e d t o f u l l - t i m e 
employment i n t h e l i g h t - s e d e n t a r y c a t e g o r y . 

C l a i m a n t has c o n s t a n t p a i n across t h e low back and b u r n i n g i n h i s l e g s . 
Seventy p e r c e n t o f t h e p a i n i s i n c l a i m a n t ' s low back and t h i r t y p e r c e n t i s i n 
h i s l e g s . The use and f u n c t i o n o f c l a i m a n t ' s low back and l e g s a r e e f f e c t e d i n 
t h a t he has been r e s t r i c t e d from u s i n g s t a i r s , c l i m b i n g , s i t t i n g , b e n d i n g , 
s t o o p i n g , t w i s t i n g , o r l i f t i n g more t h a n 10-20 pounds due t o d i s a b l i n g p a i n . 

CONCLUSIONS OF LAW AND OPINION 

The Referee's " O p i n i o n and C o n c l u s i o n " i s adopted w i t h t h e f o l l o w i n g modi
f i c a t i o n s and comments. 

Temporary D i s a b i l i t y 

C l a i m a n t argues t h a t t h e i n s u r e r s h o u l d n o t b e n e f i t f r o m t h e f a c t t h a t he 
was a b l e t o work a second j o b . He a l s o contends t h a t t h e i n s u r e r ' s method o f 
c o m p u t a t i o n o f h i s temporary d i s a b i l i t y b e n e f i t s was a v i o l a t i o n o f A r t i c l e 1, 
S e c t i o n 2'0 o f t h e Oregon C o n s t i t u t i o n because, as c l a s s i f i e d , i n j u r e d w o r k e r s 
who have two o r more j o b s do not have equ a l p r i v i l e g e s and i m m u n i t i e s as i n j u r e d 
w o r k e r s h o l d i n g o n l y one j o b . Claimant's argument i s w i t h o u t m e r i t . 

Under f o r m e r OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( f ) , when a c l a i m a n t i s compensably i n j u r e d 
on one j o b b u t c o n t i n u e s w o r k i n g on a second j o b , t h a t c l a i m a n t ' s e n t i t l e m e n t i s 
t o t e m p o r a r y p a r t i a l d i s a b i l i t y . Such t i m e l o s s compensation i s p r o p e r l y c a l c u 
l a t e d u t i l i z i n g f o r m e r OAR 436-60-030(1). I d . Thus, we c o n c l u d e t h a t i t was 
p r o p e r f o r t h e i n s u r e r t o reduce c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s 
p u r s u a n t t o f o r m e r OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( f ) t o temporary p a r t i a l d i s a b i l i t y bene
f i t s . A c c o r d i n g l y , we a f f i r m t h e Referee's o r d e r on te m p o r a r y d i s a b i l i t y . 
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Unscheduled Permanent D i s a b i l i t y 

A l t h o u g h n o t a p p a r e n t from c l a i m a n t ' s b r i e f , we c o n c l u d e t h a t he i s a l s o 
r e q u e s t i n g an i n c r e a s e i n h i s unscheduled permanent d i s a b i l i t y award on t h e 
b a s i s t h a t t h e " s t a n d a r d s " i n a d e q u a t e l y f a c t o r i n a l l t h e v a r i a b l e s a f f e c t i n g 
h i s d i s a b i l i t y . C l a i m a n t a s s e r t s t h a t t h e r e i s c l e a r and c o n v i n c i n g e v i d e n c e o f 
g r e a t e r permanent im p a i r m e n t t h a n 20 p e r c e n t . Using an a n a l y s i s w i t h i n t h e 
s t a n d a r d s , t h e R e f e r e e i n c r e a s e d c l a i m a n t ' s permanent d i s a b i l i t y award by 1 
p e r c e n t . We m o d i f y . 

I f a c l a i m a n t became m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988 and h i s o r 
her c l a i m was c l o s e d on o r a f t e r J u l y 1, 1988, a subsequent d e t e r m i n a t i o n by a 
r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y must be made 
p u r s u a n t t o ORS 656.283(7) and 656.295(5), r e s p e c t i v e l y . OAR 438-10-005 and 
M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 (1 9 8 8 ) . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 656. 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

The h e a r i n g and Board r e v i e w o f t h e i s s u e o f permanent p a r t i a l d i s a b i l i t y 
c o n t i n u e s t o be de novo on t h e h e a r i n g r e c o r d . The1 u n d e r l y i n g f a c t s t o w h i c h 
t h e " s t a n d a r d s " a r e a p p l i e d need o n l y be e s t a b l i s h e d by a preponderance o f t h e 
e v i d e n c e . However, e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, con
s t i t u t e s c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f permanent p a r t i a l d i s - ' 
a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d 
by t h e " s t a n d a r d s " . Former ORS 656.283(7) and 656.295(5). 

I n t h i s case, t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, ( f o r m e r OAR 
436-35-001 e t seg_) , as' amended by temporary r u l e s e f f e c t i v e August 19, 1988, 
a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-
35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f unscheduled permanent p a r t i a l 
d i s a b i l i t i e s . Former OAR 436-35-270(1). 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 34 y e a r s i s 0. Former OAR 436-
35-290. 

Formal e d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s h i g h s c h o o l e d u c a t i o n i s 0. Former 
OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) . 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c v o c a t i o n a l 
p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o n a r y o f 
O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. The h i g h 
e s t SVP l e v e l d e m o n s t r a t e d by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e 
o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 4 3 6 - 3 5 - 3 0 0 ( 4 ) . 
C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f i n j u r y was a 6, 
n o t 7, as an a p a r t m e n t manager (DOT # 186.167-018). T h e r e f o r e , t h e a p p r o p r i a t e 
v a l u e f o r s k i l l s i s +2, n o t + 1 . Former OAR 436-35-300(4). 
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T r a i n i n g 

C l a i m a n t has no documented t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
t r a i n i n g i s + 1 . Former OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 
+3, t h e f o r m a l e d u c a t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n 
i n g . Former OAR 436-35-300(6). 

A d a p t a b i l i t y 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s unable t o r e t u r n t o h i s o r her 
u s u a l and customary work fSee former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] b u t who has r e t u r n e d 
t o m o d i f i e d work i s d e t e r m i n e d from a m a t r i x o f v a l u e s a t f o r m e r OAR 436-35-
3 1 0 ( 3 ) ( a ) . That m a t r i x compares t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s u s u a l 
and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d work. 
T h i s i s t r u e even t h o u g h c l a i m a n t may have t h e p h y s i c a l c a p a c i t y t o do h e a v i e r 
work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. P h y s i c a l c a p a c i t i e s a r e n o t 
d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n 
f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do heavy work. At t h e t i m e o f h e a r i n g c l a i m a n t was w o r k i n g as an 
apa r t m e n t manager w i t h d u t i e s t h a t r e q u i r e d t h e p h y s i c a l c a p a c i t y t o p e r f o r m a t 
t h e l i g h t - s e d e n t a r y l e v e l . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 3 
i n s t e a d o f 2.5, as found by t h e Referee. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t 

P u r s u a n t t o fo r m e r OAR 436-35-350(2), c l a i m a n t ' s laminectomy w i t h 
d i s c e c t o m y has an impact o f 5 p e r c e n t . C l a i m a n t ' s l o s s o f t h o r a c o l u m b a r range 
o f m o t i o n i s r a t e d under former OAR 436-35-360 and i s foun d t o be 15 p e r c e n t . 

Based on t h e m e d i c a l r e c o r d and c l a i m a n t ' s c r e d i b l e t e s t i m o n y , we f i n d 5 
p e r c e n t d i s a b l i n g p a i n t h a t r e s u l t s i n permanent l o s s o f use o r f u n c t i o n . For
mer OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) ; D a n i e l M. A l i r e , 41 Van N a t t a 752 ( 1 9 8 9 ) . C l a i m a n t 
has c o n s t a n t p a i n a c r o s s t h e low back and b u r n i n g i n h i s l e g s . Seventy p e r c e n t 
o f t h e p a i n i s i n c l a i m a n t ' s low back and t h i r t y p e r c e n t i s i n h i s l e g s . The 
use and f u n c t i o n o f c l a i m a n t ' s low back and l e g s a r e e f f e c t e d i n t h a t he i s r e 
s t r i c t e d f r o m u s i n g s t a i r s , c l i m b i n g , s i t t i n g , b e n d i n g , s t o o p i n g , t w i s t i n g , o r 
l i f t i n g more t h a n 10-20 pounds due t o d i s a b l i n g p a i n . 

The v a l u e s f o r d i s a b l i n g p a i n ( 5 ) , l o s s o f t h o r a c o l u m b a r range o f m o t i o n 
( 1 5 ) , and back s u r g e r y ( 5 ) , are t h e n combined f o r a t o t a l i m p a i r m e n t v a l u e . See 
f o r m e r OAR 436-35-360(11). These v a l u e s combine f o r a t o t a l o f 23.3 p e r c e n t . 

C o m p u t a t i o n o f unscheduled d i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent d i s 
a b i l i t y under t h e " s t a n d a r d s , " we procede t o t h a t c a l c u l a t i o n . When c l a i m a n t ' s 
age v a l u e , 0, i s added t o h i s e d u c a t i o n v a l u e , 3, t h e sum i s 3. When t h a t v a l u e 
i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 3, t h e p r o d u c t i s 9. When t h a t 
v a l u e i s added t o c l a i m a n t ' s impairment v a l u e o f 23.3, t h e r e s u l t i s 32.3 p e r 
c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). That 
d i s a b i l i t y f i g u r e i s rounded t o t h e next h i g h e r whole p e r c e n t a g e . Former 
OAR 436-35 - 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 33 p e r c e n t . 
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A d d i t i o n a l D i s a b i l i t y O u t s i d e t h e Standards 

C l a i m a n t a l s o contends t h a t he has e s t a b l i s h e d by c l e a r and c o n v i n c i n g e v i 
dence t h a t he has a g r e a t e r impairment t h a n measured by t h e s t a n d a r d s . However, 
c l a i m a n t p r e s e n t s no argument o f what t h i s "evidence" m i g h t be o t h e r t h a n t o say 
" t h a t [ t h e ] l o s s t o t h i s man over h i s l i f e i s way more t h a n 19 p e r c e n t . " 
( A p p e l l a n t B r i e f , 2 ) . We f i n d t h a t t h e r e i s no c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t c l a i m a n t s u f f e r s a d d i t i o n a l permanent d i s a b i l i t y beyond t h a t i n d i c a t e d by 
t h e " s t a n d a r d s . " 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 18, 1989 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . I n a d d i t i o n t o t h e D e t e r m i n a t i o n Order and Referee's award o f 20 p e r 
c e n t (64 d egrees) unscheduled permanent d i s a b i l i t y , c l a i m a n t i s awarded 13 p e r 
c e n t (41.6 degrees) unscheduled permanent d i s a b i l i t y , g i v i n g him a t o t a l o f 33 
p e r c e n t (105.6 degrees) unscheduled permanent d i s a b i l i t y f o r h i s low back 
i n j u r y . The rem a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , 
p a y a b l e d i r e c t l y t o him by t h e i n s u r e r . However, t h e t o t a l f e e awarded by t h e 
R e f e r e e ' s o r d e r and t h i s o r d e r s h a l l n o t exceed $3,800. 

November 19, 1990 ; . C i t e as 42 Van N a t t a 2614 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BETTY SHRIER, Claimant 
WCB Case No. 89-06254 
ORDER OF DISMISSAL 

Whitehead & Kloster m a n , Claimant A t t o r n e y s 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y » 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r w h i c h a f f i r m e d a 
D e t e r m i n a t i o n Order awardi n g no unscheduled permanent d i s a b i l i t y . We d i s m i s s 
t h e r e q u e s t f o r r e v i e w . 

C l a i m a n t o r i g i n a l l y f i l e d a c l a i m f o r b e n e f i t s i n 1987 f o r her low back 
c o n d i t i o n . The i n s u r e r d e n i e d t h e c l a i m b u t was s u b s e q u e n t l y o r d e r e d t o ac c e p t 
i t by an O p i n i o n and Order i n WCB case number 87-11452. That O p i n i o n and Order 
was t i m e l y a p p e a l e d t o t h e Board. 

A D e t e r m i n a t i o n Order was i s s u e d on t h i s c l a i m on March 30, 1989. 
Cl a i m a n t a p p e a l e d t h a t o r d e r and i t was l i t i g a t e d i n WCB case number 89-06254, 
t h e case p r e s e n t l y b e f o r e us. A f t e r t h e issuance o f t h e Referee's o r d e r i n t h i s 
case, we r e v e r s e d t h e O p i n i o n and Order i n WCB case number 87-11452, w h i c h had 
o r i g i n a l l y f o u n d t h i s c l a i m compensable. Our o r d e r has been a f f i r m e d w i t h 
o u t o p i n i o n by t h e C o u r t o f Appeals. S h r i e r v. I m p e r i a l Manor C o n v a l e s c e n t 
C e n t e r , 104 Or App 218 ( 1 9 9 0 ) . 

C o n s e q u e n t l y , s i n c e i t has f i n a l l y been d e t e r m i n e d t h a t t h e c l a i m i s n o t 
compensable, c l a i m a n t i s n o t e n t i t l e d t o a r e v i e w c o n c e r n i n g t h e e x t e n t o f p e r 
manent d i s a b i l i t y on a noncompensable c l a i m . Tamarah L. Anderson, 41 Van N a t t a 
198 ( 1 9 8 9 ) . A c c o r d i n g l y , t h i s m a t t e r i s d i s m i s s e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHN L. DANVILLE, Claimant 

WCB Case No. C0-00210 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

B i s c h o f f & Strooband, C l a i m a n t A t t o r n e y s 
M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

On October 22, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t a gree
ment, i n c o n s i d e r a t i o n o f t h e payment o f $56,000 by t h e SAIF C o r p o r a t i o n , c l a i m 
a n t agrees t o r e l e a s e h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , except 
m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . We s e t a s i d e t h e proposed d i s p o 
s i t i o n . 

We s h a l l n o t approve a proposed c l a i m d i s p o s i t i o n agreement i f we f i n d 
t h a t i t i s "unreasonable as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed 
d i s p o s i t i o n i s unreasonable as a m a t t e r o f law i f i t exceeds t h e bounds o f 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 
Here, a d i s p u t e d c l a i m s e t t l e m e n t was s u b m i t t e d contemporaneously w i t h t h e c l a i m 
d i s p o s i t i o n agreement. The d i s p u t e d c l a i m s e t t l e m e n t concerns t h e same c l a i m 
and i s i n t e n d e d t o r e s o l v e t h e pending h e a r i n g r e q u e s t i n WCB Case No. 90-07162. 
The c l a i m d i s p o s i t i o n agreement p r o v i d e s : "The p a r t i e s agree t h a t a p p r o v a l o f 
t h i s D i s p o s i t i o n s h a l l n o t be e f f e c t i v e u n l e s s and u n t i l t h e S e t t l e m e n t Agree
ment i s approved by t h e r e f e r e e and t h a t absent such a p p r o v a l , t h i s D i s p o s i t i o n 
s h a l l be n u l l and v o i d " (page 2, l i n e s 8-11). That p r o v i s i o n exceeds t h e bounds 
o f ORS 656.236. 

ORS 656.236 does n o t p e r m i t t h e p a r t i e s t o make a p p r o v a l o f a c l a i m d i s p o 
s i t i o n agreement c o n t i n g e n t on t h e a p p r o v a l o f a d i s p u t e d c l a i m s e t t l e m e n t . 
James J. T r e m l , 42 Van N a t t a 2594 (1990). Once approved by t h e Board, t h e c l a i m 
d i s p o s i t i o n agreement i s v a l i d and e n f o r c e a b l e , r e g a r d l e s s o f whether o r not t h e 
d i s p u t e d c l a i m s e t t l e m e n t i s approved. See i d . 

The a f o r e m e n t i o n e d p r o v i s i o n cannot be e x c i s e d from t h e d i s p o s i t i o n agree
ment w i t h o u t s u b s t a n t i a l l y a l t e r i n g t h e terms o f t h e agreement i t s e l f . There-
f o r e ^ t h e Board f i n d s t h a t t h e agreement i s unreasonable as a m a t t e r o f law and 
s e t s i t a s i d e . See ORS 656.236(2); L o u i s R. Anaya, supra. F o l l o w i n g our s t a n 
d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e v i s e d agree
ment . 

I T I S SO ORDERED. 

November 20, 1990 C i t e as 42 Van N a t t a 2615 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
NANCY C. EVENHUS, Claimant 

WCB Case Nos. 87-04881, 87-03084 & 87-03085 
ORDER ON REMAND 

Whitehead & Klosterman, Claimant A t t o r n e y s 
S n a r s k i s , e t a l . , Defense A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Spear. 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court o f Appeals . 
Camlu R e t i r e m e n t Center v. Evenhus, 102 Or App 603 (1 9 9 0 ) . The c o u r t has r e 
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v e r s e d o u r .order i n Nancy C. Evenhus, 41 Van N a t t a 1023 ( 1 9 8 9 ) , w h i c h had f o u n d 
t h a t L i b e r t y N o r t h w e s t ' s d e n i a l o f c l a i m a n t ' s September 15, 1986 l e f t knee i n 
j u r y c l a i m , w h i c h was based on a l a c k o f coverage, was p r o h i b i t e d under 
Bauman v. SAIF, 295 Or 788 (19 8 3 ) . R e l y i n g on i t s d e c i s i o n i n Oak C r e s t Care 
Center v. Bond, 101 Or App 15, 19, r e v den 310 Or 121 ( 1 9 9 0 ) , t h e c o u r t h e l d 
t h a t Bauman does n o t a p p l y t o i n v a l i d a t e a d e n i a l based on a l a c k o f coverage o r 
t o b i n d a c a r r i e r t o a p r e v i o u s acceptance when t h e r e i s a l a c k o f coverage. 
Reasoning t h a t o ur o r d e r d i d n o t c o n s i d e r t h e r e m a i n i n g i s s u e s r a i s e d by t h e 
c a r r i e r s ' d e n i a l s , t h e c o u r t has remanded. We proceed w i t h o ur r e v i e w . 

FINDINGS OF FACT 

On.August 25, 1980, c l a i m a n t s u s t a i n e d a compensable l e f t knee i n j u r y 
w h i l e employed by I n d u s t r i a l I n d e m n i t y ' s i n s u r e d . An a r t h r o s c o p y was p e r f o r m e d , 
w h i c h r e s u l t e d i n a p o s t - o p e r a t i v e d i a g n o s i s o f chond r o m a l a c i a o f t h e p a t e l l a . 
T h i s c l a i m e v e n t u a l l y r e s u l t e d i n a 12.33 p e r c e n t scheduled permanent d i s a b i l i t y 
award. 

On September 15, 1986, w h i l e w o r k i n g as a housekeeper f o r a n o t h e r em
p l o y e r , c l a i m a n t ' s l e f t knee b u c k l e d as she was w a l k i n g a l o n g a h a l l w a y . The 
i n s u r e r on t h e r i s k a t t h e t i m e o f t h i s i n j u r y was Cigna. One day l a t e r , on 
September 16, 1986, L i b e r t y Northwest came on t h e r i s k . 

C l a i m a n t i n i t i a l l y f i l e d an a g g r a v a t i o n c l a i m f o r her c u r r e n t l e f t knee 
c o n d i t i o n w i t h I n d u s t r i a l I n d e m n i t y . When I n d u s t r i a l I n d e m n i t y d e n i e d c l a i m 
a n t ' s a g g r a v a t i o n c l a i m , she f i l e d a "new i n j u r y " c l a i m w i t h t h e second em
p l o y e r . L i b e r t y N o r t h w e s t accepted t h e "new i n j u r y " c l a i m and began p r o v i d i n g 
b e n e f i t s . 

I n December 1986, Dr. Shaw, o r t h o p e d i s t , p e r f o r m e d a l e f t knee a r t h r o 
scopy. T h i s p r o c e d u r e r e v e a l e d a "complete d i s r u p t i o n o f t h e a r t i c u l a r 
c a r t i l a g e " and "a f l a p t e a r o f t h e m e d i a l meniscus." T h i s damage c o r r e s p o n d e d 
t o f i n d i n g s d u r i n g t h e 1980 s u r g e r y and r e p r e s e n t e d p r o g r e s s i v e wear and t e a r i n 
t h e a r e a . 

I n F e b r u a r y 1987, L i b e r t y Northwest r e a l i z e d t h a t i t was n o t p r o v i d i n g 
coverage on September 15, 1986. T h e r e a f t e r , L i b e r t y N o r t h w e s t i s s u e d i t s 
d e n i a l . C l a i m a n t r e q u e s t e d a h e a r i n g , s e e k i n g , among o t h e r t h i n g s , a d e t e r m i n a 
t i o n o f w h i c h c a r r i e r ( I n d u s t r i a l I n d e m n i t y , Cigna, o r L i b e r t y N o r t h w e s t ) was 
r e s p o n s i b l e f o r her c u r r e n t l e f t knee c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

A p p l y i n g t h e p r i n c i p l e s e n u n c i a t e d i n Bauman, supra, t h e Ref e r e e reasoned 
t h a t L i b e r t y - N o r t h w e s t was p r e c l u d e d from i s s u i n g i t s d e n i a l based on a l a c k o f 
coverage a f t e r i t had p r e v i o u s l y accepted t h e c l a i m . C o n s e q u e n t l y , t h e Re f e r e e 
f o u n d L i b e r t y N o r t h w e s t r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t l e f t knee c o n d i t i o n 
w i t h o u t a d d r e s s i n g t h e m e r i t s o f t h e r e s p o n s i b i l i t y i s s u e . Had t h e r e s p o n s i b i l 
i t y d e c i s i o n been based on t h e e v i d e n c i a r y r e c o r d and n o t t h e p r o c e d u r a l v a l i d 
i t y o f L i b e r t y N o r t h w e s t ' s d e n i a l , t h e Referee a l t e r n a t i v e l y f o u n d t h a t c l a i m 
a n t ' s 1986 employment had n o t i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g l e f t knee c o n d i t i o n . Under such c i r c u m s t a n c e s , t h e Ref
er e e n o t e d t h a t , b u t f o r t h e p r o c e d u r a l i n v a l i d i t y o f L i b e r t y N o r t h w e s t ' s 
d e n i a l , I n d u s t r i a l I n d e m n i t y ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m would have 
been s e t a s i d e . 

On r e v i e w o f t h e Referee's o r d e r , we agreed w i t h t h e c o n c l u s i o n t h a t 
L i b e r t y N o r t h w e s t ' s d e n i a l was p r o h i b i t e d under Bauman. Nancy C. Evenhus, 
s u p r a . C o n s e q u e n t l y , we a f f i r m e d t h e Referee's r e s p o n s i b i l i t y d e c i s i o n . I n so 
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d o i n g , we n e i t h e r addressed nor adopted t h e Referee's a l t e r n a t i v e r e s p o n s i b i l i t y 
f i n d i n g . 

The c o u r t has r e v e r s e d our c o n c l u s i o n t h a t L i b e r t y N o r t h w e s t ' s d e n i a l i s 
i n v a l i d . Reasoning t h a t our p r i o r o r d e r " o n l y c o n s i d e r e d whether L i b e r t y c o u l d 
deny t h e c l a i m under Bauman," t h e c o u r t has remanded "so t h a t [ t h e Board] may 
r e v i e w t h e r e m a i n i n g i s s u e s r a i s e d by t h e d e n i a l s . " Camlu R e t i r e m e n t Center v. 
Evenhus, su p r a , a t page 606. 

P r e l i m i n a r i l y , L i b e r t y Northwest and Cigna contend t h a t because t h e Ref
eree's" a l t e r n a t i v e f i n d i n g c o n c e r n i n g t h e i s s u e o f r e s p o n s i b i l i t y has n o t been 
c h a l l e n g e d d u r i n g t h e course o f t h i s a p p e a l , such a f i n d i n g i s f i n a l . We d i s 
a g r ee. No o r d e r , and, t h u s , no F i n d i n g w i t h i n an o r d e r , has y e t become f i n a l i n 
t h i s m a t t e r . 

Our p r e v i o u s o r d e r n e i t h e r d i s c u s s e d nor adopted t h e Refer e e ' s a l t e r n a t i v e 
f i n d i n g c o n c e r n i n g t h e m e r i t s o f t h e r e s p o n s i b i l i t y i s s u e . Nancy C. Evenhus, 
s u p r a . I n s t e a d , we based our d e c i s i o n on t h e r e s p o n s i b i l i t y i s s u e s o l e l y on t h e 
gro u n d t h a t L i b e r t y N o r t h w e s t ' s d e n i a l was i n v a l i d . H o l d i n g t h a t o u r c o n c l u s i o n 
was e r r o r , t h e c o u r t has remanded. Camlu R e t i r e m e n t Center v. Evenhus, supra. 
T h i s a c t i o n was t a k e n "so t h a t [ t h e Board] may r e v i e w t h e r e m a i n i n g i s s u e s 
r a i s e d by t h e d e n i a l s . " 102 Or App a t page 606. Based on t h e a f o r e m e n t i o n e d 
r e a s o n i n g and c o n s i d e r i n g t h e c l e a r d i r e c t i v e from t h e c o u r t , we proceed w i t h a 
d e t e r m i n a t i o n o f t h e r e s p o n s i b i l i t y i s s u e . 

I n cases where t h e r e has been an accepted compensable i n j u r y f o l l o w e d by 
an i n c r e a s e i n d i s a b i l i t y d u r i n g o r a f t e r employment w i t h a l a t e r c a r r i e r , r e 
s p o n s i b i l i t y i s f i x e d w i t h t h e c a r r i e r which accepted t h e c l a i m . L i n d a L. Wise, 
42 Van N a t t a 115 ( 1 9 9 0 ) . I n o r d e r t o s h i f t r e s p o n s i b i l i t y , t h e o r i g i n a l c a r r i e r 
must p r o v e a f f i r m a t i v e l y t h a t a l a t e r employment i n d e p e n d e n t l y c o n t r i b u t e d t o a 
p a t h o l o g i c a l w o r s e n i n g o f t h e accepted c o n d i t i o n . S p u r l o c k v. I n t e r n a t i o n a l 
Paper Co., 89 Or App 461 ( 1 9 8 8 ) ; Hensel Phelps Const, v. M i r i c h , 81 Or App 290 
( 1 9 8 6 ) . The l a s t c a r r i e r i s r e s p o n s i b l e i f t h e l a t e r employment i n d e p e n d e n t l y 
c o n t r i b u t e d , even s l i g h t l y , t o a worsening o f t h e u n d e r l y i n g c o n d i t i o n . Hensel 
Phelps Const•, supra. 

Here, Dr. Shaw pe r f o r m e d c l a i m a n t ' s 1980 a r t h r o s c o p y , as w e l l as her 1986 
a r t h r o s c o p y . C o n s i d e r i n g t h i s unique p e r s p e c t i v e and f a m i l i a r i t y w i t h c l a i m 
a n t ' s l e f t knee c o n d i t i o n , we accord Shaw's o p i n i o n g r e a t w e i g h t . Argonaut 
I n s u r a n c e Company v. Mageske, 93 Or App 698 (19 8 8 ) . 

A f t e r t h e September 15, 1986 " b u c k l i n g " i n c i d e n t and b e f o r e t h e December 
1986 a r t h r o s c o p y , Shaw s t a t e d t h a t c l a i m a n t ' s p r i o r knee problems had made her 
knee more v u l n e r a b l e t o such an i n c i d e n t . Shaw f u r t h e r n o t e d t h a t t h i s b u c k l i n g 
had p r e c i p i t a t e d t h e c u r r e n t problem, a m e d i a l meniscus t e a r , w h i c h was d i s t i n c t 
f r o m her 1980 problem. 

However, f o l l o w i n g an o p p o r t u n i t y t o examine c l a i m a n t ' s l e f t knee c o n d i 
t i o n d u r i n g t h e December 1986 a r t h r o s c o p y , Dr. Shaw m o d i f i e d h i s p r i o r o p i n i o n . 
A f t e r e x a m i n i n g s i g n s o f a r t i c u l a r s u r f a c e damage t h r o u g h o u t t h e f e m o r a l and 
t i b i a l c o n d y l e s , Shaw concluded t h a t c l a i m a n t ' s m e d i a l meniscus t e a r was o f a 
g r a d u a l , d e g e n e r a t i v e n a t u r e r e s u l t i n g from c h r o n i c wear and t e a r i n t h e knee 
s i n c e t h e o r i g i n a l p a t e l l o f e m o r a l l e s i o n . Consequently, Dr. Shaw o p i n e d t h a t 
c l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t arose as a d i r e c t r e s u l t o f her 1980 
i n j u r y . 

Based on Dr. Shaw's w e l l i n f o r m e d and u n c o n t r a d i c t e d u l t i m a t e c o n c l u s i o n , 
we a r e persuaded t h a t c l a i m a n t ' s c u r r e n t l e f t knee c o n d i t i o n i s a t t r i b u t a b l e t o 
her 1980 i n j u r y c l a i m w i t h I n d u s t r i a l I n d e m n i t y . We f u r t h e r c o n c l u d e t h a t her 
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1986 work a c t i v i t i e s f o r t h e second employer have n o t been shown t o have i n d e ^ 
p e n d e n t l y c o n t r i b u t e d t o a wor s e n i n g o f her u n d e r l y i n g knee c o n d i t i o n . There
f o r e , we h o l d t h a t I n d u s t r i a l I n d e m n i t y i s r e s p o n s i b l e f o r c l a i m a n t ' s l e f t knee 
c o n d i t i o n . 

A c c o r d i n g l y , I n d u s t r i a l I n d e m n i t y ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s 
remanded t o I n d u s t r i a l I n d e m n i t y f o r p r o c e s s i n g a c c o r d i n g t o law. I n d u s t r i a l 
I n d e m n i t y i s r e s p o n s i b l e f o r t h e $1,200 a t t o r n e y f e e awarded by t h e Re f e r e e t o 
be p a i d by L i b e r t y N o r t h w e s t . L i b e r t y Northwest's d e n i a l i s r e i n s t a t e d and-
u p h e l d . Cigna remains r e s p o n s i b l e f o r t h e i n t e r i m compensation, p e n a l t i e s , and 
r e l a t e d a t t o r n e y f e e s awarded i n our June 15, 1989 o r d e r . 

I T I S SO ORDERED. 

November 20, 1990 C i t e as 42 Van N a t t a 2618 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SCOTT W. MISCHKE, Claimant 

WCB Case No. TP-90047 
THIRD PARTY DISTRIBUTION ORDER 

Hagen, e t a l . , Claimant A t t o r n e y s 
M i c h a e l O. W h i t t y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n , as a p a y i n g agency, has p e t i t i o n e d t h e Board f o r 
r e s o l u t i o n o f a c o n f l i c t c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f p r o 
ceeds f r o m a t h i r d p a r t y s e t t l e m e n t . See ORS 656.593(3). S p e c i f i c a l l y , t h e 
d i s p u t e p e r t a i n s t o SAIF's e n t i t l e m e n t t o a' " t h i r d p a r t y " l i e n f r o m t h e s e t t l e - ' 
ment p r o c e e d s . We co n c l u d e t h a t SAIF i s e n t i t l e d t o a share o f t h e proceeds and 
t h a t a d i s t r i b u t i o n i n accordance w i t h ORS 656.593(1) i s " j u s t and p r o p e r . " 

FINDINGS OF FACT 

I n March 1988, c l a i m a n t s u s t a i n e d a compensable i n j u r y when i n j u r e d i n a 
motor v e h i c l e a c c i d e n t . SAIF accepted t h e c l a i m and has p r o v i d e d compensation. 
.To d a t e , i t has i n c u r r e d a c t u a l c l a i m c o s t s t o t a l l i n g $13,339.92. These- c o s t s 
are c o m p r i s e d o f $6,601.11 i n m e d i c a l expenses, $5,655 i n permanent d i s a b i l i t y 
b e n e f i t s , and $1,083.-81 i n temporary d i s a b i l i t y b e n e f i t s . 

C l a i m a n t secured l e g a l c o u n s e l t o c o n s i d e r a l a w s u i t a g a i n s t t h e d r i v e r o f 
t h e o t h e r v e h i c l e i n v o l v e d i n t h e a c c i d e n t . I n e a r l y January 1989, w i t h o u t 
SAIF's knowledge o r a p p r o v a l , c l a i m a n t and t h e t h i r d p a r t y i n s u r e r r e a c h e d a 
$23,800 s e t t l e m e n t . S h o r t l y a f t e r t h i s agreement was a c h i e v e d , SAIF p r o v i d e d 
c l a i m a n t w i t h an e x p l a n a t i o n c o n c e r n i n g h i s r i g h t s a g a i n s t t h e t h i r d p a r t y under 
t h e w o r k e r s ' compensation law. When a d v i s e d o f t h e unapproved s e t t l e m e n t , SAIF 
o b j e c t e d t o t h e compromise, e n t e r e d i n t o w i t h o u t i t s knowledge o r p e r m i s s i o n , 
and a l s o a s s e r t e d i t s e n t i t l e m e n t t o a share o f t h e proceeds. SAIF has s i n c e 
approved t h e s e t t l e m e n t . However, t o d a t e , i t has n o t r e c e i v e d a p o r t i o n o f t h e 
s e t t l e m e n t p roceeds. ' 

A d i s t r i b u t i o n o f t h e t h i r d p a r t y s e t t l e m e n t proceeds i n accordance w i t h 
ORS 656.593(1) i s " j u s t and p r o p e r . " Such a d i s t r i b u t i o n would p e r m i t SAIF t o 
r e t a i n t h e b a l a n c e o f t h e proceeds r e m a i n i n g a f t e r t h e d e d u c t i o n o f c l a i m a n t ' s 
s t a t u t o r y a t t o r n e y f e e s , l i t i g a t i o n expenses, and s t a t u t o r y 1/3 sh a r e . 
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I f a worker r e c e i v e s a compensable i n j u r y due t o t h e n e g l i g e n c e o r wrong 
o f a t h i r d p a r t y n o t i n t h e same employ, t h e worker s h a l l e l e c t whether t o r e 
cov e r damages fr o m t h e t h i r d person. ORS 656.578. The proceeds o f any damages 
r e c o v e r e d f r o m t h e t h i r d p e rson by t h e worker s h a l l be s u b j e c t t o a l i e n o f t h e 
p a y i n g agency f o r i t s share o f t h e proceeds. ORS 656.593( 1 ) . "Paying agency" 
means t h e s e l f - i n s u r e d employer o r i n s u r e r p a y i n g b e n e f i t s t o t h e wo r k e r o r 
b e n e f i c i a r i e s . ORS 656.576. 

Here, c l a i m a n t s u s t a i n e d a compensable i n j u r y as.a r e s u l t o f t h e n e g l i 
gence o r wrong o f a t h i r d person. The c l a i m was accepted by SAIF, who has p r o 
v i d e d compensation. Inasmuch as SAIF has p a i d b e n e f i t s t o c l a i m a n t as a r e s u l t 
o f a compensable i n j u r y , i t i s a p a y i n g agency. ORS 656.576. As such, i t i s 
e n t i t l e d t o i t s s t a t u t o r y share o f t h e t h i r d p a r t y r e c o v e r y . ORS 656 . 5 9 3 ( 1 ) . 

I n r e a c h i n g t h i s c o n c l u s i o n , we r e j e c t c l a i m a n t ' s c o n t e n t i o n t h a t SAIF has 
"waived" i t s e n t i t l e m e n t t o share i n t h e s e t t l e m e n t proceeds. S p e c i f i c a l l y , 
c l a i m a n t argues t h a t SAIF i s estopped from a s s e r t i n g a l i e n because i t d i d n o t 
sub m i t a t h i r d p a r t y " e l e c t i o n form" t o c l a i m a n t u n t i l some 10 months a f t e r t h e 
a c c i d e n t . 

C l a i m a n t ' s argument i s w i t h o u t m e r i t . There a r e no p r e r e q u i s i t e s t o a 
p a y i n g agency's e n t i t l e m e n t t o a share o f a t h i r d p a r t y r e c o v e r y . A p a y i n g 
agency a u t o m a t i c a l l y has a p r e f e r r e d l i e n a g a i n s t t h e w o r k e r ' s cause o f a c t i o n 
and any proceeds from t h a t a c t i o n a r e s u b j e c t t o t h a t l i e n . ORS 656 . 5 8 0 ( 2 ) ; 
6 5 6 . 5 9 3 ( 1 ) . F u r t h e r m o r e , t h e a b i l i t y t o a s s e r t t h a t l i e n - i s n o t c o n t i n g e n t upon 
t h e s u b m i s s i o n o f a w r i t t e n demand t o a worker t o e x e r c i s e t h e r i g h t o f e l e c t i o n 
t o seek damages from a t h i r d p a r t y . See ORS 656.578; 6 5 6 . 5 8 3 ( 1 ) . I n s t e a d , when 
such a r i g h t i s e x e r c i s e d , t h e onus i s upon t h e worker t o n o t i f y t h e p a y i n g 
agency o f t h e e l e c t i o n t o proceed a g a i n s t t h e t h i r d p a r t y . ORS 656 . 5 9 3 ( 1 ) . 

When c l a i m a n t chose t o seek r e c o v e r y from t h e t h i r d p a r t y , t h e p r o v i s i o n s 
o f ORS 656.580(2) and 656.593(1) became a p p l i c a b l e . Thus, t h e t h i r d p a r t y s e t 
t l e m e n t became s u b j e c t t o SAIF's l i e n f o r i t s " j u s t and p r o p e r " s h a r e . See ORS 
656 . 5 9 3 ( 3 ) . We now proceed t o a d e t e r m i n a t i o n o f a " j u s t and p r o p e r " d i s t r i b u 
t i o n . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by judgment, ORS 656.593(1), i s g e n e r a l l y a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a 
t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . Robert L. C a v i l , 39 Van N a t t a 721 
( 1 9 8 7 ) . We t a k e such an approach t o a v o i d making " e q u i t a b l e d i s t r i b u t i o n s on an 
ad hoc b a s i s and t o p e r m i t t h e p a r t i e s t o g e n e r a l l y know where t h e y s t a n d as 
t h e y seek t o s e t t l e a t h i r d p a r t y a c t i o n . " See M a r v i n T h o r n t o n , 34 Van N a t t a 
999, 1002 ( 1 9 8 2 ) . 

We f i n d no p e r s u a s i v e reason t o d e p a r t from t h e a f o r e m e n t i o n e d approach. 
T h e r e f o r e , a f t e r t h e d e d u c t i o n o f a t t o r n e y f e e s , l i t i g a t i o n c o s t s , and 
c l a i m a n t ' s s t a t u t o r y 1/3 share, SAIF i s e n t i t l e d t o r e t a i n t h e balance' o f t h e 
t h i r d p a r t y r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s 
f o r compensation, f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e , and 
f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be expected f u t u r e e x p e n d i t u r e s f o r 
compensation and o t h e r c o s t s o f t h e worker's c l a i m s under ORS 656.001 t o 
656.794. See ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , ( b ) , & ( c ) . 

C l a i m a n t has n e i t h e r c o n t e s t e d SAIF's a s s e r t i o n t h a t i t has i n c u r r e d 
$13,339.92 i n a c t u a l c l a i m c o s t s nor i t s r e p r e s e n t a t i o n t h a t such c o s t s would 
exceed t h e r e m a i n i n g balance a f t e r t h e s e t t l e m e n t proceeds were d i s t r i b u t e d i n 
accordance w i t h ORS 656.593(1). Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t a 
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d i s t r i b u t i o n o f proceeds from t h e t h i r d p a r t y s e t t l e m e n t i n accordance w i t h ORS 
656.593(1) would be " j u s t and proper.!' We f u r t h e r h o l d t h a t SAIF's " j u s t and 
p r o p e r " s h a r e o f such a d i s t r i b u t i o n would be t h e r e m a i n i n g b a l a n c e o f s e t t l e 
ment proceeds a f t e r t h e d e d u c t i o n o f c l a i m a n t ' s s t a t u t o r y a t t o r n e y f e e , l i t i g a 
t i o n expenses, and s t a t u t o r y 1/3 share. 

I T IS SO ORDERED. 

November 20, 1990 : ; C i t e as 42 Van N a t t a 2620 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH H. PARKS, Claimant 

WCB Case No. 89-03390 
ORDER ON REVIEW 

Eddy R. Swearinger, Claimant A t t o r n e y 
Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r t h a t : (1) 
a f f i r m e d t h a t p o r t i o n o f a D e t e r m i n a t i o n Order t h a t awarded no a d d i t i o n a l sched
u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e l e f t arm; (2) de
crea s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a neck and l e f t 
s h o u l d e r i n j u r y f r o m 56 p e r c e n t (179.2 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n 
Order, t o 46 p e r c e n t (147.2 d e g r e e s ) . On r e v i e w t h e i s s u e i s e x t e n t o f sched
u l e d and uns c h e d u l e d permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as supplemented i n o u r c o n c l u s i o n s 
and o p i n i o n . 

CONCLUSIONS OF LAW AND OPINION 

Scheduled Permanent D i s a b i l i t y 

C l a i m a n t argues t h a t he i s e n t i t l e d t o a s e p a r a t e award f o r l o s s o f use o r 
f u n c t i o n o f t h e l e f t f o r e a r m . We d i s a g r e e . The Western M e d i c a l C o n s u l t a n t s 
f o u n d t h a t c l a i m a n t had a l o s s o f use o r f u n c t i o n o f h i s l e f t f o r e a r m . However, 
t h e y based t h e i r o p i n i o n on t h e a t r o p h y i n c l a i m a n t ' s d e l t o i d muscle. A t r o p h y 
o f t h e d e l t o i d muscle does n o t e n t i t l e c l a i m a n t t o a s e p a r a t e s c h e d u l e d r a t i n g 
f o r l o s s o f use o r f u n c t i o n o f t h e l e f t f o r e a r m . A c c o r d i n g l y , we f i n d t h a t 
c l a i m a n t i s n o t e n t i t l e d t o an award o f scheduled permanent d i s a b i l i t y . 

Unscheduled Permanent D i s a b i l i t y 

A t t h e o u t s e t , we n o t e t h a t c l a i m a n t argues t h a t t h e D e t e r m i n a t i o n Order 
can n o t be reduced u n l e s s i t i s shown by c l e a r and c o n v i n c i n g e v i d e n c e t h a t h i s 
d i s a b i l i t y i s l e s s . We d i s a g r e e . M i c h e l l e G r i f f i t h , 40 Van N a t t a 2086 ( 1 9 8 8 ) . 
We r a t e c l a i m a n t ' s permanent d i s a b i l i t y p u r s u a n t t o t h e s t a n d a r d s i n e f f e c t a t 
t h e t i m e c l a i m a n t ' s August 26, 1988 D e t e r m i n a t i o n Order i s s u e d . S p e c i f i c a l l y we 
a p p l y f o r m e r OAR 436-35-000 e t seq., adopted e f f e c t i v e J u l y 1, 1988, as amended 
by t e m p o r a r y r u l e s e f f e c t i v e August 19, 1988. Former ORS 65 6 . 2 9 5 ( 5 ) ; OAR 438-
10-010. 

The h e a r i n g and Board r e v i e w o f t h e i s s u e o f permanent p a r t i a l d i s a b i l i t y 
c o n t i n u e s t o be de novo on t h e h e a r i n g r e c o r d . The u n d e r l y i n g f a c t s t o w h i c h 
t h e " s t a n d a r d s " a r e a p p l i e d need o n l y be e s t a b l i s h e d by a preponderance o f t h e 
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e v i d e n c e . However, e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, con
s t i t u t e s c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f permanent p a r t i a l d i s 
a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d 
by t h e " s t a n d a r d s " . Former ORS 656.283(7) and 656.295(5). 

The- d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n are added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

i 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 60 y e a r s i s + 1 . Former OAR 
436-35-290. 

Formal E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s GED i s 0. Former OAR 436-35-300(3). 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s assigned t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l demonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f i n j u r y 
was 8 as a foreman o f a hard r o c k d r i l l i n g crew. T h e r e f o r e , t h e a p p r o p r i a t e 
v a l u e f o r s k i l l s i s 1. Former OAR 436-35-300(4). 

T r a i n i n g 

C l a i m a n t has no documented t r a i n i n g . . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
t r a i n i n g i s 1. Former OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 
2, t h e f o r m a l e d u c a t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . 
Former OAR 436-35-300(6). 

A d a p t a b i l i t y 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s u nable t o r e t u r n t o h i s o r her 
u s u a l and customary work [See former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ] and who has n o t r e 
t u r n e d t o m o d i f i e d work i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l p h y s i c a l capac
i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e i n j u r y . 
Former OAR 436-35-310(4). 

A t t h e t i m e o f t h e i n j u r y , c l a i m a n t was a foreman on a r o c k d r i l l i n g crew. 
He r e t i r e d i n 1986 and has had subsequent s u r g e r y r e l a t e d t o t h e a c c e p t e d c l a i m . 
A t t h e t i m e o f t h e h e a r i n g , c l a i m a n t was unable t o do h i s j o b a t t i m e o f i n j u r y . 
Between t h e d a t e o f h i s i n j u r y and t h e t i m e he r e t i r e d , c l a i m a n t had r e t u r n e d t o 
work as a maintenance s u p e r v i s o r . He c o n t i n u e d t o have d i s a b l i n g c o m p l a i n t s and 
o c c a s i o n a l l y had s h o t s from Dr. T i l e y . At t h e t i m e o f t h e h e a r i n g , c l a i m a n t 
c o u l d n o t do t h a t j o b e i t h e r . 

C l a i m a n t i s n o t w o r k i n g because he has r e t i r e d . However, t h e e v i d e n c e i n 
t h i s r e c o r d i n d i c a t e s he c o u l d n o t p h y s i c a l l y do e i t h e r h i s j o b a t t i m e o f i n 
j u r y o r h i s subsequent m o d i f i e d j o b . T h e r e f o r e , i t i s p r o p e r t o r a t e h i s adapt
a b i l i t y under f o r m e r OAR 436-35-310(4). We f i n d c l a i m a n t ' s p h y s i c a l c a p a c i t y t o 
f a l l w i t h i n t h e l i g h t c a t e g o r y , f o r a v a l u e o f +4. 
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Impairment 

L e f t S h o u l d e r 

C l a i m a n t i s e n t i t l e d t o t h e - f o l l o w i n g v a l u e s f o r l o s t range o f m o t i o n o f 
t h e l e f t s h o u l d e r . C l a i m a n t i s a s s i g n e d a v a l u e o f 3 p e r c e n t f o r 100 degrees of. 
f o r w a r d e l e v a t i o n . Former OAR 436-35-330(1). For 85 degrees o f a b d u c t i o n 
c l a i m a n t i s e n t i t l e d t o a v a l u e o f 4 p e r c e n t . Former OAR 436-35-330(5). For 15 
degrees o f a d d u c t i o n c l a i m a n t i s a s s i g n e d a v a l u e o f 1 p e r c e n t . Former OAR 436-
3 5 - 3 3 0 ( 7 ) . For 70 degrees o f e x t e r n a l r o t a t i o n c l a i m a n t i s a s s i g n e d a v a l u e o f 
2 p e r c e n t . Former OAR 436-35-330(11). To a r r i v e a t a t o t a l v a l u e f o r l o s t 
range o f m o t i o n o f t h e l e f t s h o u l d e r t h e v a l u e s are added ( n o t combined) t o 
a r r i v e a t a t o t a l v a l u e o f 10 p e r c e n t . Former OAR 436-35-330(17). 

For r e s e c t i o n o f t h e acromion c l a i m a n t i s e n t i t l e d t o a v a l u e o f 5 p e r 
c e n t . Former OAR 436-35-330(14). 

C l a i m a n t e x p e r i e n c e s c o n s t a n t p a i n i n t h e l e f t s h o u l d e r , r e s u l t i n g i n 
giveway o f t h e s h o u l d e r . Consequently, he has had t o s t o p g o l f i n g and h u n t i n g 
and has d i f f i c u l t y w i t h p e r f o r m i n g d a i l y t a s k s o f l i v i n g . 

C l a i m a n t i s e n t i t l e d t o a v a l u e f o r d i s a b l i n g p a i n t h a t r e s u l t s i n a l o s s 
o f f u n c t i o n . See D a n i e l M. A l i r e , 41 Van N a t t a 752 ( 1 8 9 ) . Former OAR 436-35-
3 2 0 ( 1 ) ( a ) p r o v i d e s t h a t p a i n can r e s u l t i n l o s s o f use o r f u n c t i o n . When i t 
does, i t i s r a t e d based on t h e l o s s o f use or f u n c t i o n w h i c h r e s u l t s and no 
a d d i t i o n a l v a l u e i s a l l o w e d f o r t h e p a i n a l o n e . The Board i n D a n i e l M. A l i r e , 
s u p r a , h e l d t h a t , inasmuch as t h e s t a n d a r d s do n o t p r o v i d e f o r a v a l u e range f o r 
i m p a i r m e n t a t t r i b u t a b l e t o d i s a b l i n g p a i n , t h e Board on de novo r e v i e w can con
s i d e r t h e e v i d e n c e and award t h e c l a i m a n t a v a l u e t h a t a d e q u a t e l y compensates 
him f o r h i s l o s s o f use o r f u n c t i o n a t t r i b u t a b l e t o t h e d i s a b l i n g p a i n . I n a s 
much as t h e s t a n d a r d s do n o t p r o v i d e f o r a v a l u e range f o r i m p a i r m e n t a t t r i 
b u t a b l e t o d i s a b l i n g p a i n , we c o n s i d e r a v a l u e o f 5 p e r c e n t r e a s o n a b l e i n t h i s 
case. 

To a r r i v e a t a t o t a l impairment v a l u e f o r c l a i m a n t ' s l e f t s h o u l d e r , t h e 
v a l u e f o r c l a i m a n t ' s l o s t range o f m o t i o n ( 1 0 ) , d i s a b l i n g p a i n (5) and h i s 
s u r g e r y (5) a r e combined f o r a t o t a l v a l u e o f 18.8 p e r c e n t . 

C e r v i c a l 

C l a i m a n t i s e n t i t l e d t o a v a l u e f o r l o s t range o f m o t i o n i n t h e c e r v i c a l 
a r e a . For 35 degrees o f l e f t l a t e r a l f l e x i o n , c l a i m a n t i s a s s i g n e d a v a l u e o f 
.5. Former OAR 436-35-360(4). For 35 degrees o f r i g h t l a t e r a l f l e x i o n , 
c l a i m a n t i s a s s i g n e d a v a l u e o f .5. Former OAR 436-35-360(4). For a t o t a l 
v a l u e f o r l o s t range o f m o t i o n t h e v a l u e s are added ( n o t combined) t o a r r i v e a t 
a t o t a l v a l u e o f 1 p e r c e n t . Former OAR 436-35-360(10). 

C l a i m a n t i s a l s o e n t i t l e d t o a v a l u e f o r h i s s u r g i c a l p r o c e d u r e s and un-
o p e r a t e d d i s c . We f i n d t h a t c l a i m a n t i s e n t i t l e d t o a v a l u e o f 4 p e r c e n t f o r 
h i s u n o p e r a t e d d i s c p r o t r u s i o n a t C3-4 w i t h c l i n i c a l l y - r e l a t e d r e s i d u a l symp
toms. Former OAR 436-35-350(2). For c l a i m a n t ' s t h r e e l e v e l f u s i o n a t t h e C5-6-
7 l e v e l s i n a f a v o r a b l e p o s i t i o n , c l a i m a n t i s e n t i t l e d t o a v a l u e o f 5 p e r c e n t . 
Former OAR 436-35-350(3). To a r r i v e a t an impairment v a l u e based upon 
c l a i m a n t ' s s u r g i c a l p r o c e d u r e s and unoperated d i s c t h e v a l u e s a r e combined f o r a 
v a l u e o f 8.8. 

C l a i m a n t a l s o e x p e r i e n c e s d i s a b l i n g p a i n i n h i s c e r v i c a l a r e a . Due t o h i s 
neck p a i n , c l a i m a n t has d i f f i c u l t y s l e e p i n g a t n i g h t . Inasmuch as t h e s t a n d a r d s 
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do n o t p r o v i d e f o r a v a l u e range f o r impairment a t t r i b u t a b l e t o d i s a b l i n g p a i n , 
we c o n s i d e r a v a l u e o f 5 p e r c e n t t o be a p p r o p r i a t e i n t h i s case. 

To a r r i v e a t a t o t a l impairment v a l u e based upon c l a i m a n t ' s c e r v i c a l l o s s , 
we combine t h e t o t a l f o r l o s t range o f mo t i o n (1) w i t h t h e v a l u e f o r c l a i m a n t ' s 
s u r g i c a l p r o c e d u r e (8.8) and t h e v a l u e f o r c l a i m a n t ' s d i s a b l i n g p a i n (5) t o 
a r r i v e a t a t o t a l v a l u e f o r t h e c e r v i c a l s p i n e o f 14.2. Former OAR 436-35-
3 6 0 ( 1 1 ) . 

To a r r i v e a t a t o t a l impairment v a l u e , t h e v a l u e f o r c l a i m a n t ' s l e f t 
s h o u l d e r (18.8) i s combined w i t h t h e v a l u e f o r c l a i m a n t ' s c e r v i c a l a r ea (14.2) 
t o a r r i v e a t a t o t a l o f 30.3. 

Com p u t a t i o n o f Unscheduled D i s a b i l i t y 

H a ving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e (1) i s added t o h i s e d u c a t i o n v a l u e (2) t h e sum i s 3. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e (4) t h e p r o d u c t i s 12. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e (30.3) t h e r e s u l t i s 
42.3 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . 
Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " 
i s , t h e r e f o r e , 43 p e r c e n t . However, we w i l l n o t reduce c l a i m a n t ' s award i n 
t h i s i n s t a n c e as SAIF has not r e q u e s t e d a r e d u c t i o n below t h e 46 p e r c e n t awarded 
by t h e Re f e r e e . See D a n i e l M. A l i r e , supra. 

ORDER 

The Referee's o r d e r d a t e d J u l y 6, 1989 i s a f f i r m e d . 

November 20, 1990 ; : C i t e as 42 Van N a t t a 2623 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY L. WALDRUPE, Claimant 

WCB Case No. 89-01705 • 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
Rankin, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r w h i c h i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y awards f o r b o t h t h e l e f t and r i g h t 
f o r e a r m f r o m 10 p e r c e n t (15 d e g r e e s ) , as awarded by a p r i o r D e t e r m i n a t i o n Order 
and S t i p u l a t e d Order, t o 14 p e r c e n t (21 d e g r e e s ) . On r e v i e w , t h e i s s u e i s 
e x t e n t o f sch e d u l e d permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

C l a i m a n t e x p e r i e n c e d t h e onset o f b i l a t e r a l hand problems i n 1985 whic h 
were s u b s e q u e n t l y diagnosed as b i l a t e r a l c a r p a l t u n n e l syndrome. He underwent 
b i l a t e r a l median nerve r e l e a s e s u r g e r i e s i n 1986. 

A March 4, 1987 D e t e r m i n a t i o n Order awarded c l a i m a n t 5 p e r c e n t s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r l o s s t o each f o r e a r m ( w r i s t ) . A S t i p u l a t e d 
O r d er, approved on September 10, 1987, i n c r e a s e d c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y award t o a t o t a l o f 10 p e r c e n t f o r each w r i s t . 
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On September 1, 1987, b i l a t e r a l u l n a r nerve l e s i o n s were d i a g n o s e d . 
C l a i m a n t underwent a decompression o f t h e r i g h t median nerve and a comp l e t e 
f l e x o r tenosynovectomy o f t h e r i g h t w r i s t i n November 1987. He t h e n underwent 
r i g h t u l n a r n e r v e r e l e a s e i n May 1988, and l e f t u l n a r nerve r e l e a s e s u r g e r y i n 
August 1988. 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f December 12, 1988. A Jan u a r y 20, 
1989 D e t e r m i n a t i o n Order awarded no a d d i t i o n a l permanent d i s a b i l i t y . 

C l a i m a n t has a c h r o n i c c o n d i t i o n i n each hand t h a t l i m i t s r e p e t i t i v e use 
o f h i s hands. 

He e x p e r i e n c e s b i l a t e r a l sensory l o s s e q u a l t o 13 p e r c e n t d i s a b i l i t y o f 
t h e m i d d l e f i n g e r (3 p e r c e n t o f t h e hand); b i l a t e r a l sensory l o s s e q u a l t o 14 
p e r c e n t d i s a b i l i t y o f t h e r i n g f i n g e r ( 1 p e r c e n t o f t h e hand); and b i l a t e r a l 
s e n sory l o s s e q u a l t o 23 p e r c e n t d i s a b i l i t y o f t h e l i t t l e f i n g e r ( 1 p e r c e n t o f 
t h e h a n d ) . 

C l a i m a n t e x p e r i e n c e s sensory l o s s e q u a l t o 8 p e r c e n t d i s a b i l i t y b i l a t e r 
a l l y i n t h e thumbs (3 p e r c e n t o f t h e hand). He e x p e r i e n c e s sensory l o s s e q u a l 
t o 12 p e r c e n t d i s a b i l i t y b i l a t e r a l l y i n t h e index f i n g e r s (3 p e r c e n t o f t h e 
hand) . 

C l a i m a n t has n o t e s t a b l i s h e d t h e e x t e n t o f any l o s s o f g r i p s t r e n g t h . 

CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we a p p l y t h e 
s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by t h e D i r e c t o r , p u r 
suant t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See ORS 656.283(7). S p e c i f i c a l l y , we a p p l y t h e 
v e r s i o n o f OAR 436-35-001 e t seer i n e f f e c t a t t h e t i m e o f t h e Jan u a r y 20, 1989 
D e t e r m i n a t i o n Order. 

The R e f e r e e f o u n d t h a t c l a i m a n t s u f f e r e d 5 p e r c e n t d i s a b i l i t y b i l a t e r a l l y 
f o r c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use o f h i s hands. The p a r t i e s do n o t 
d i s p u t e t h i s f i n d i n g . 

Sensory Loss 

W i t h r e f e r e n c e t o sensory l o s s , c l a i m a n t argues, and t h e Ref e r e e agreed, 
t h a t c l a i m a n t i s e n t i t l e d t o an award p u r s u a n t t o former OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) 
r a t h e r t h a n 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( a ) . 

We do n o t agree and n o t e t h a t former OAR 436 - 3 5 - 1 1 0 ( 1 ) ( a ) r e l a t e s t o l o s s 
o f s e n s a t i o n i n t h e f i n g e r s and thumbs as de t e r m i n e d by two p o i n t d i s c r i m i n a t i o n 
t e s t s , whereas f o r m e r OAR 436-35-110(3)(a) r e f e r s t o sensory l o s s due t o n e r v e 
i m p a i r m e n t i n t h e forearm/arm. We cannot say t h a t c l a i m a n t s u f f e r s n e r v e im
p a i r m e n t above t h e hand. Consequently, because Dr. Long's two p o i n t d i s c r i m i n a 
t i o n t e s t s a r e used i n d e t e r m i n i n g c l a i m a n t ' s l o s s o f s e n s a t i o n i n t h e f i n g e r s , 
f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( a ) i s t h e a p p r o p r i a t e s t a n d a r d f o r r a t i n g l o s s o f 
s e n s a t i o n . 

We r e l y on t h e o b j e c t i v e f i n d i n g s o f Dr. Long (Ex. 8 4 - 2 ) , r a t h e r t h a n 
r e l y i n g on Dr. Nathan's c o n c l u s o r y o p i n i o n t h a t two p o i n t d i s c r i m i n a t i o n i s i n 
t a c t a t t h e t i p o f t h e d i g i t s o f each hand. We n o t e , a l s o , t h a t because Dr. 
Long's r e p o r t i s n o t s p e c i f i c as t o l o c a t i o n o r q u a l i t y o f t h e l o s s o f sensa
t i o n , we can o n l y f i n d t h a t c l a i m a n t has l e s s t h a n normal, b u t more t h a n p r o t e c 
t i v e s e n s a t i o n f o r 1/2 t h e d i s t a l phalanx o f each f i n g e r and thumb, where t e s t 
i n g was p e r f o r m e d . 
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C l a i m a n t i s a b l e t o d i s c r i m i n a t e 2 p o i n t s a t 8mm i n t h e 3 r d f i n g e r b i l a t 
e r a l l y f o r a 13 p e r c e n t l o s s o f each f i n g e r (3 p e r c e n t o f each h a n d ) ; 2 p o i n t s 
a t 8mm i n t h e 4 t h f i n g e r b i l a t e r a l l y f o r a 14 p e r c e n t l o s s o f each f i n g e r ( 1 
p e r c e n t o f each hand); and 2 p o i n t s a t 8mm i n t h e 5 t h f i n g e r b i l a t e r a l l y f o r 
a 23 p e r c e n t l o s s o f each f i n g e r ( 1 p e r c e n t o f each hand). He d i s c r i m i n a t e s 2 
p o i n t s a t 13mm i n t h e r i g h t thumb f o r an 8 p e r c e n t l o s s (3 p e r c e n t o f t h e r i g h t 
h a n d ) , 2 p o i n t s a t 12mm i n t h e l e f t thumb f o r an 8 p e r c e n t l o s s (3 p e r c e n t o f 
t h e l e f t h a n d ) . He can d i s c r i m i n a t e 2 p o i n t s a t 13mm f o r a 12 p e r c e n t l o s s o f 
t h e r i g h t i n d e x f i n g e r (3 p e r c e n t o f t h e r i g h t hand) and can d i s c r i m i n a t e 
2 p o i n t s a t ' 14mm f o r a 12 p e r c e n t l o s s o f t h e l e f t i n d e x f i n g e r (3 p e r c e n t o f 
t h e l e f t h a n d ) . Former OAR 436-35-070; 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( a ) . Combining t h e l o s s e s 
o f each hand, we a r r i v e a t a f i g u r e o f 10.5 p e r c e n t i m p a i r m e n t f o r l o s s o f sen
s a t i o n b i l a t e r a l l y . 

G r i p S t r e n g t h 

Both Dr. Long and Dr. Nathan noted d i m i n i s h e d g r i p s t r e n g t h , b u t n e i t h e r 
i n d i c a t e d a normal range f o r g r i p s t r e n g t h . The Referee c o n c l u d e d , by l o o k i n g 
a t t h e r e c o r d as a whole, t h a t c l a i m a n t s u f f e r e d a l o s s o f f u n c t i o n due t o l o s s 
o f g r i p s t r e n g t h e q u a l t o 10 p e r c e n t o f t h e maximum a l l o w e d by f o r m e r OAR 436-
3 5 - 1 1 0 ( 3 ) ( a ) . We d i s a g r e e , and note t h a t a l t h o u g h Dr. Long f o u n d t h a t c l a i m a n t 
c o u l d g e n e r a t e a t o t a l o f 36kg o f f o r c e w i t h t h r e e squeezes on t h e r i g h t , and a 
t o t a l o f 19kg o f f o r c e w i t h t h r e e squeezes w i t h t h e l e f t hand, he f a i l e d t o i n 
d i c a t e what i s normal f o r g r i p s t r e n g t h , and we can f i n d no s t a n d a r d i n t h e 
AMA G u i d e l i n e s f o r R a t i n g Permanent Impairment. See fo r m e r OAR 436-35-005(1). 
A c c o r d i n g l y , we a r e n o t a b l e t o r a t e g r i p s t r e n g t h . 

To a r r i v e a t c l a i m a n t ' s t o t a l i mpairment, we combine t h e 5 p e r c e n t i m p a i r 
ment f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f each hand w i t h t h e 10.5 
p e r c e n t f o r l o s s o f s e n s a t i o n i n each hand and a r r i v e a t a t o t a l o f 15.0 p e r 
c e n t . Former OAR 436-35-010(6). 

ORDER 

The Referee's o r d e r d a t e d August 9, 1989 i s m o d i f i e d . I n a d d i t i o n t o t h e 
Ref e r e e ' s award o f 14 p e r c e n t (21 degrees) scheduled permanent d i s a b i l i t y f o r 
b o t h t h e l e f t and r i g h t hand ( f o r e a r m ) , c l a i m a n t i s awarded 1 p e r c e n t (1.5 
degrees) s c h e d u l e d permanent d i s a b i l i t y f o r t h e l e f t and r i g h t hand ( f o r e a r m ) 
f o r a t o t a l award t o d a t e f o r each hand ( f o r e a r m ) o f 15 p e r c e n t (22.5 d e g r e e s ) . 
C l a i m a n t ' s a t t o r n e y i s awarded an approved f e e o f 2 5 p e r c e n t o f t h e i n c r e a s e d 
compensation awarded by t h i s o r d e r , payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y , not 
t o exceed a t o t a l o f $3,800 approved by t h e Referee and Board o r d e r . 

November 2 1 , 1990 : C i t e as 42 Van N a t t a 2625 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARIA R. PORRAS, Claimant 
WCB Case No. 84-11249 

ORDER ON REMAND 
Olson, e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

* 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals. 
C a s t l e & Cook, I n c . v. P o r r a s , 103 Or App 65 (19 9 0 ) . The c o u r t has co n c l u d e d 
t h a t o u r p r i o r o r d e r on remand, which assessed a p e n a l t y and a t t o r n e y f e e f o r 
t h e s e l f - i n s u r e d employer's a l l e g e d l y unreasonable p r o c e s s i n g o f t h e c l a i m , 
M a r i a R. P o r r a s , 40 Van N a t t a 1338 (198 8 ) , f a i l e d t o address whether t h e em
p l o y e r ' s r e l i a n c e on former OAR 436-54-232(1) was r e a s o n a b l e . C o n s e q u e n t l y , t h e 
c o u r t has remanded f o r r e c o n s i d e r a t i o n o f t h a t i s s u e . We procee d t o do so. 
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FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y on June 16, 1982. A Jan u a r y 2 1 , 
1983 D e t e r m i n a t i o n Order awarded her temporary t o t a l d i s a b i l i t y (TTD) b u t no 
permanent d i s a b i l i t y . ' 

I n June 1983, w h i l e i n a h o s p i t a l u n d e r g o i n g t e s t s f o r t h e i n j u r y , 
c l a i m a n t s u f f e r e d a c e r e b r a l v a s c u l a r a c c i d e n t (CVA). The employer d e n i e d 
c o m p e n s a b i l i t y o f t h e CVA. 

A second D e t e r m i n a t i o n Order was i s s u e d on J u l y 23, 1984, w h i c h awarded 
c l a i m a n t a d d i t i o n a l TTD and 45 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y 
(PPD). The d e t e r m i n a t i o n d i d n o t i n c l u d e t h e CVA. The employer began p a y i n g 
t h e PPD award i n m o n t h l y i n s t a l l m e n t s . 

On F e b r u a r y 25, 1985, a Referee found t h e CVA compensable and o r d e r e d t h e 
employer t o make "payment o f b e n e f i t s as p r o v i d e d by law." 

I n May 1985, t h e employer reopened t h e c l a i m and u n i l a t e r a l l y r e d e s i g n a t e d 
m o n t h l y i n s t a l l m e n t s o f PPD, p r e v i o u s l y p a i d under t h e J u l y 1984 D e t e r m i n a t i o n 
Order, as TTD payments p a y a b l e under t h e Referee's o r d e r . I t p a i d c l a i m a n t t h e 
d i f f e r e n c e between TTD owed s i n c e t h e J u l y 1984, D e t e r m i n a t i o n Order and PPD 
p a i d , and resumed p a y i n g TTD i n monthly i n s t a l l m e n t s . The employer reasoned 
t h a t , because t h e c e r e b r a l c o n d i t i o n was n o t y e t m e d i c a l l y s t a t i o n a r y , t h e Ref
e r e e ' s remand o f t h e CVA c l a i m f o r acceptance e f f e c t i v e l y s e t a s i d e t h e J u l y 
1984 D e t e r m i n a t i o n Order as premature. 

A t h i r d D e t e r m i n a t i o n o r d e r was i s s u e d on November 19, 1985, w h i c h awarded 
a d d i t i o n a l TTD and 50 p e r c e n t PPD f o r b o t h t h e compensable i n j u r y and t h e CVA. 

CONCLUSIONS OF LAW AND OPINION 

I n o u r p r i o r o r d e r on remand, we concluded t h a t c l a i m a n t was e n t i t l e d t o 
t h e f u l l amount o f TTD b e n e f i t s w i t h o u t an o f f s e t o f p r e v i o u s l y p a i d PPD bene
f i t s , because t h e F e b r u a r y 1985 o r d e r d i d n o t s e t a s i d e t h e J u l y 1984 D e t e r m i n a 
t i o n Order. We a l s o assessed a p e n a l t y and a t t o r n e y f e e f o r t h e employer's 
w i t h h o l d i n g o f t h e TTD. We reasoned t h a t t h e employer had o f f e r e d no. r e a s o n a b l e 
e x p l a n a t i o n f o r i t s a c t i o n s , because c a r r i e r s a r e n o t a l l o w e d t o u n i l a t e r a l l y 
o f f s e t overpayments w i t h o u t p r i o r a p p r o v a l . 

The C o u r t o f Appeals found t h a t our r e a s o n i n g a d e q u a t e l y e x p l a i n e d why we 
r e j e c t e d t h e employer's e x p l a n a t i o n t h a t i t had c o n f e r r e d w i t h t h e Compliance 
D i v i s i o n a f t e r i t had a c t e d u n i l a t e r a l l y . The c o u r t , however, h e l d t h a t we d i d 
no t e x p l a i n why we r e j e c t e d t h e employer's e x p l a n a t i o n t h a t i t had r e l i e d on 
fo r m e r OAR 436-54-232(1). We now proceed w i t h our r e c o n s i d e r a t i o n . 

ORS 656.262(10) p r o v i d e s f o r an assessment o f a t t o r n e y f e e s and p e n a l t i e s 
a g a i n s t an employer f o r an "unreasonable r e f u s a l t o pay compensation," and ORS 
656.382(1) r e q u i r e s an employer t o pay an a t t o r n e y f e e i f i t " u n r e a s o n a b l y r e 
s i s t s t h e payment o f compensation." The s t a n d a r d f o r d e t e r m i n i n g an un r e a s o n 
a b l e d e n i a l i s whether t h e employer had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y 
f o r t h e payments. "Unreasonableness" and " l e g i t i m a t e doubt" a r e t o be c o n s i d 
e r e d i n t h e l i g h t o f a l l t h e evidence a v a i l a b l e t o t h e employer a t t h a t t i m e . 
Brown v. Argonaut I n s u r a n c e Co.. 93 Or App 588 (19 8 8 ) . 

The employer contends t h a t i t r e l i e d on former OAR 436-54-232(1): 
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" ( 1 ) When a c l a i m i s reopened as a r e s u l t o f an 
a g g r a v a t i o n o f t h e worker's c o n d i t i o n and t e m p o r a r y 
t o t a l d i s a b i l i t y i s due, t h e permanent p a r t i a l d i s 
a b i l i t y payments s h a l l be suspended as o f t h e d a t e 
o f t h e r e o p e n i n g . Any payments made on t h e award 
o f permanent p a r t i a l d i s a b i l i t y a f t e r t h e m e d i c a l l y 
e s t a b l i s h e d d a t e o f a g g r a v a t i o n s h a l l be r e c l a s s i 
f i e d as temporary t o t a l d i s a b i l i t y payments. A 
lump sum amount s h a l l be p a i d t h e worker t o a d j u s t 
f o r any d i f f e r e n c e i n t h e r a t e amounts between p e r 
manent p a r t i a l d i s a b i l i t y a l r e a d y p a i d and tempo
r a r y t o t a l d i s a b i l i t y c u r r e n t l y due as a r e s u l t o f 
r e c l a s s i f y i n g t h e b e n e f i t s . R e c l a s s i f i c a t i o n o f 
permanent p a r t i a l d i s a b i l i t y payment s h a l l n o t be 
made when an award has been p a i d i n a lump sum." 

A l t h o u g h we p r e v i o u s l y h e l d t h a t t h e Referee's o r d e r d i d n o t reopen t h e 
c l a i m , we do n o t c o n s i d e r t h e employer's conduct t o have been u n r e a s o n a b l e i n 
r e a c h i n g such a c o n c l u s i o n . Given t h e f a c t s t h a t t h e CVA preceded t h e J u l y 1984 
award o f PPD and t h a t t h e employer had d e n i e d t h e c o m p e n s a b i l i t y o f t h e CVA 
p r i o r t o t h e award, we conclude t h a t t h e employer c o u l d have r e a s o n a b l y assumed 
t h a t t h e Referee's remand o f t h e CVA c l a i m f o r acceptance e f f e c t i v e l y s e t a s i d e 
t h e J u l y 1984 D e t e r m i n a t i o n Order as premature. 

The q u e s t i o n remains, however, whether t h e employer a c t e d r e a s o n a b l y i n 
r e l y i n g on t h e a f o r e m e n t i o n e d r u l e t o u n i l a t e r a l l y o f f s e t t h e b e n e f i t s w i t h o u t 
p r i o r a p p r o v a l . We p r e v i o u s l y h e l d t h a t t h e r e was no s t a t u t o r y p e r m i s s i o n f o r 
such u n i l a t e r a l r e c o v e r y and not e d t h a t t h e p r o p e r course o f a c t i o n would have 
been t o se c u r e Referee a p p r o v a l o f t h e o f f s e t . , See ORS 6 5 6 . 2 6 8 ( 4 ) ; Forney v. 
Western S t a t e s Plywood, 66 Or App 155, a'ff'd 297 Or 628 ( 1 9 8 4 ) . Consequently, 
t h e r u l e c o u l d n o t v a l i d l y a u t h o r i z e t h e employer's a c t i o n . However, a t t h e 
t i m e o f t h e employer's d e c i s i o n t o r e c l a s s i f y t h e p r e v i o u s l y p a i d PPD, no case 
had addressed t h e v a l i d i t y o f former OAR 436-54-232(1). Moreover, u n l i k e t h e 
r u l e i n v a l i d a t e d i n Forney, t h i s " r e c l a s s i f i c a t i o n " r u l e was p h r a s e d i n manda
t o r y r a t h e r t h a n d i s c r e t i o n a r y t e r m s , i . e . , " s h a l l " v e r s u s "may." Under such 
c i r c u m s t a n c e s , we concl u d e t h a t t h e employer had a l e g i t i m a t e doubt as t o i t s 
l i a b i l i t y f o r t h e f u l l amount o f c l a i m a n t ' s TTD b e n e f i t s and i t was n o t unrea
s o n a b l e t o r e l y on f o r m e r OAR 436-54-232(1). See Zwahlen v. Crown Z e l l e r b a c h , 
67 Or App 3 (1984) . 

On r e c o n s i d e r a t i o n , we conclude t h a t t h e employer's conduct was r e a s o n a b l e 
and t h a t a p e n a l t y and a t t o r n e y f e e are not a p p r o p r i a t e . A c c o r d i n g l y , we w i t h 
draw t h o s e p o r t i o n s o f our A p r i l 11, 1989 o r d e r w h i c h assessed a 25 p e r c e n t 
p e n a l t y based on t h e temporary t o t a l d i s a b i l i t y award g r a n t e d . b y t h a t o r d e r and 
awarded a $500 p e n a l t y - r e l a t e d a t t o r n e y f e e . 

I T IS SO ORDERED. 

November 2 1 , 1990 C i t e as 42 Van N a t t a 2627 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
OLLIE D. WIGGER, Claimant 

WCB Case Nos. 88-12473 & 88-09689 
ORDER OF ABATEMENT 

S t a r r & Vinson, Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r October 23, 
1990 Order on Review t h a t d e c l i n e d t o award an assessed f e e f o r s e r v i c e s r e n 
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d e r e d on r e v i e w . I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e 
above n o t e d o r d e r i s abated and wi t h d r a w n . S t . Paul F i r e and Ma r i n e i s r e 
q u e s t e d t o f i l e a response t o t h e m o t i o n w i t h i n t e n days. T h e r e a f t e r , t h i s 
m a t t e r s h a l l be t a k e n under advisement. 

I T IS SO ORDERED. 

November 2 1 , 1990 C i t e as 42 Van N a t t a 2628 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RALPH L. WITT, Claimant 
WCB Case No. 88-07709 

ORDER ON REVIEW 
Bl a c k , e t a l . , Claimant A t t o r n e y s 

Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Gerner, Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Mongrain's o r d e r 
w h i c h : ( 1 ) awarded t e m p o r a r y p a r t i a l d i s a b i l i t y n o t t o exceed a two y e a r p e r i o d 
between June 1984 and May 1988; and (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r 
ney f e e s f o r a l l e g e d l y unreasonable c l a i m s p r o c e s s i n g beyond t h e a f o r e m e n t i o n e d 
t w o - y e a r p e r i o d . On r e v i e w , t h e i s s u e s a r e temporary p a r t i a l d i s a b i l i t y , and 
p e n a l t i e s and a t t o r n e y f e e s . We mo d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

as an e l e c t r i c i a n . He e x p e r i e n c e d an a s b e s t o s -
d i s a b l i n g i n June 1984. (Ex. 3 ) . H i s c l a i m 

C l a i m a n t was t o t a l l y d i s a b l e d from J u l y 24, 1984 t h r o u g h September 12, 
1984. He r e t u r n e d t o m o d i f i e d work from September 13, 1984 t h r o u g h December 15, 
1987. T h e r e a f t e r , c l a i m a n t was t o t a l l y d i s a b l e d from December 16, 1987 t h r o u g h 
December 23, 1987. Cl a i m a n t r e t u r n e d t o m o d i f i e d work from December 24, 1987 
t h r o u g h t h e end o f May 1988. Because o f h i s compensable c o n d i t i o n , c l a i m a n t has 
n o t worked s i n c e May 1988. 

I n December 1987 an e a r l i e r Referee s e t a s i d e t h e i n s u r e r ' s d e n i a l o f l u n g 
c o n d i t i o n . The i n s u r e r was o r d e r e d t o process t h e c l a i m i n accordance w i t h law. 

On F e b r u a r y 8, 1988, t h e i n s u r e r p a i d temporary t o t a l d i s a b i l i t y b e n e f i t s 
f o r t h e December 1987 t i m e l o s s . I n e a r l y August 1988 t h e i n s u r e r commenced t h e 
r e g u l a r payment o f te m p o r a r y t o t a l d i s a b i l i t y . C l aimant r e q u e s t e d a H e a r i n g , 
s e e k i n g a r e v i e w o f t h e r a t e and d u r a t i o n o f temporary d i s a b i l i t y b e n e f i t s and 
p e n a l t i e s and a t t o r n e y f e e s . 

C l a i m a n t has never been d e c l a r e d m e d i c a l l y s t a t i o n a r y . L i k e w i s e , a D e t e r 
m i n a t i o n Order has n o t been i s s u e d . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y p a r t i a l 
d i s a b i l i t y was l i m i t e d , r e a s o n i n g t h a t ORS 656.212, p l a c e d a l i m i t o f two y e a r s 
on t h e payment o f te m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s . We m o d i f y . 

C l a i m a n t worked many ye a r s 
r e l a t e d l u n g d i s e a s e t h a t became 
was d e n i e d . 
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ORS 656.212 i s t h e s t a t u t o r y a u t h o r i t y f o r t e r m i n a t i n g t e m p o r a r y p a r t i a l 
d i s a b i l i t y b e n e f i t s a f t e r an u n i n t e r r u p t e d two year " p e r i o d . " The s t a t u t e p r o 
v i d e s as f o l l o w s : 

"When t h e d i s a b i l i t y i s o r becomes p a r t i a l o n l y and 
i s t e m p o r a r y i n c h a r a c t e r , t h e worker s h a l l r e c e i v e 
f o r a p e r i o d n o t exceeding two years t h a t p r o p o r t i o n 
o f t h e payments p r o v i d e d f o r temporary t o t a l d i s 
a b i l i t y w h i c h t h e l o s s o f e a r n i n g power a t any k i n d 
o f work bears t o t h e e a r n i n g power e x i s t i n g a t t h e 
t i m e o f t h e o c c u r r e n c e o f t h e i n j u r y . " 

P u r s u a n t t o t h e s t a t u t e , temporary p a r t i a l d i s a b i l i t y b e n e f i t s a r e t e r m i 
n a t e d a f t e r a two year " p e r i o d . " The language o f ORS 656.212 p r o v i d e s f o r com
p e n s a t i o n when d i s a b i l i t y i s p a r t i a l " o n l y . " We i n t e r p r e t such language t o mean 
t h a t t h e two year " p e r i o d " o f p a r t i a l d i s a b i l i t y o n l y has t o be w i t h o u t i n t e r r u p 
t i o n . I f such an i n t e r r u p t i o n o c c u r s , c l a i m a n t i s e n t i t l e d t o a new two year 
" p e r i o d " upon t h e r e s t a r t i n g o f temporary p a r t i a l d i s a b i l i t y . 

T h i s r e a d i n g o f ORS 656.212 assumes t h a t t h e two year l i m i t i s n o t c o n s i d 
e r e d t o be an a g g r e g a t e amount o f t i m e f o r t h e l i f e o f t h e c l a i m o r a s i n g l e 
c l a i m o p e n i n g . We b e l i e v e t h a t t h e r e f e r e n c e i n ORS 656.212 t o " p e r i o d , " 
addresses a s i n g l e e p i s o d e o f temporary p a r t i a l d i s a b i l i t y . We, r e a c h t h i s con
c l u s i o n because i f t h e s t a t u t e had i n t e n d e d t o combine s e p a r a t e i n t e r v a l s o f tem
p o r a r y p a r t i a l d i s a b i l i t y i n r e a c h i n g t h e two year " p e r i o d , " some ' r e f e r e n c e would 
have been made t o an aggregate f o r m u l a . I n s t e a d , ORS 656.212 r e f e r s t o a 
" p e r i o d " o f " o n l y " t e m p o r a r y p a r t i a l d i s a b i l i t y t h a t e x t e n d s f o r more t h a n two 
y e a r s . Cf. Tennant v. Lyman Slack C h e v r o l e t , 102 Or App 470 ( 1 9 9 0 ) . The r e l e 
v a n t a d m i n i s t r a t i v e r u l e p r o v i d e s f u r t h e r s u p p o r t f o r our c o n c l u s i o n . See OAR 
436-60-030(3) & ( 4 ) . 

We c o n c l u d e t h a t t h e two year " p e r i o d " o f t e m p o r a r y p a r t i a l d i s a b i l i t y i s 
no t t o be c o n s i d e r e d i n t h e aggregate f o r a s i n g l e c l a i m o r c l a i m o p e n i n g . 
R a t h e r , i t i s a l i m i t on any u n i n t e r r u p t e d " p e r i o d " o f a u t h o r i z e d t e m p o r a r y p a r 
t i a l d i s a b i l i t y . 

We p r o c e e d t o a p p l y our a n a l y s i s t o t h e m e r i t s . 

C l a i m a n t was i n i t i a l l y d i s a b l e d i n June 1984. He r e c e i v e d t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s from J u l y 24, 1984 t h r o u g h September 12, 1984. T h e r e a f t e r , 
c l a i m a n t was e n t i t l e d t o temporary p a r t i a l d i s a b i l i t y b e n e f i t s f o r t h e two year 
" p e r i o d " w h i c h r a n from September 13, 1984 t h r o u g h September 13, 1986. F o l l o w i n g 
t h a t " p e r i o d " c l a i m a n t was no l o n g e r e n t i t l e d t o r e c e i v e t e m p o r a r y p a r t i a l d i s 
a b i l i t y ; t h e two year " p e r i o d " f o r temporary p a r t i a l d i s a b i l i t y b e n e f i t s had been 
e x h a u s t e d . See ORS 656.212. Subsequently, c l a i m a n t r e c e i v e d t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s from December 16, 1987 t h r o u g h December 23, 1987. T h i s 
c r e a t e d a new two year " p e r i o d " i n which c l a i m a n t s h o u l d r e c e i v e t e m p o r a r y p a r 
t i a l d i s a b i l i t y p u r s u a n t t o ORS 656.212. A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o 
t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s f o r t h e " p e r i o d " f r o m December 24, 1987 
t h r o u g h t h e end o f May 1988. 

Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t i s e n t i t l e d t o temporary 
p a r t i a l d i s a b i l i t y b e n e f i t s f o r a two year " p e r i o d " from September 13, 1984 
t h r o u g h September 13, 1986. T h e r e a f t e r , c l a i m a n t i s a l s o e n t i t l e d t o t e m p o r a r y 
p a r t i a l d i s a b i l i t y b e n e f i t s from December 24, 1987 t h r o u g h t h e end o f May 1988. 
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The R e f e r e e awarded c l a i m a n t a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e t e m p o r a r y 
p a r t i a l d i s a b i l i t y b e n e f i t s p a y a b l e t o c l a i m a n t f o r t h e p e r i o d between June 1984 
and May 1988. We m o d i f y . 

P e n a l t y and a t t o r n e y f e e s may be assessed when a c a r r i e r " u n r e a s o n a b l y de
l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 6 5 6 . 3 8 2 ( 1 ) . 
We have f o u n d c l a i m a n t t o be e n t i t l e d t o temporary p a r t i a l d i s a b i l i t y f r o m 
September 13, 1984 t h r o u g h September 13, 1986, and from December 24, 1987 t h r o u g h 
May 1988. We c o n c l u d e t h a t i t was unreasonable f o r t h e i n s u r e r n o t t o have p a i d 
t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s f o r t h e two-year " p e r i o d " f r o m September 
13, 1984 t h r o u g h September 13, 1986. T h i s was u n reasonable because ORS 656.212 
e x p r e s s l y p r o v i d e s f o r t h e payment o f temporary p a r t i a l d i s a b i l i t y f o r a two y e a r 
" p e r i o d . " 

A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o p e n a l t i e s f o r l a t e payment o f tempo
r a r y p a r t i a l d i s a b i l i t y b e n e f i t s t h a t are due f o r t h e " p e r i o d " September 13, 1984 
t h r o u g h September 13, 1986. Parker v. D.R. Johnson Lumber Co., 93 Or App 675 
( 1 9 8 8 ) . The i n s u r e r s h a l l be assessed a p e n a l t y o f 25 p e r c e n t o f t h i s amount. 

On t h e o t h e r hand, t h e December 24, 1987 t h r o u g h May 1988 " p e r i o d " f a l l s 
o u t s i d e o f t h e i n i t i a l two y e a r " p e r i o d " s e t f o r t h by ORS 656.212. The law was 
u n c l e a r r e g a r d i n g whether t h e i n s u r e r had a l e g a l o b l i g a t i o n t o pay t e m p o r a r y 
p a r t i a l d i s a b i l i t y b e n e f i t s where, as h e r e , t h e r e was an i n t e r v a l o f t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s . Under t h e c i r c u m s t a n c e s , we do n o t f i n d t h e i n s u r e r ' s 
f a i l u r e t o pay t e m p o r a r y p a r t i a l d i s a b i l i t y f o r t h e December 24, 1987 t h r o u g h May 
1988 " p e r i o d " t o have been an unreasonable r e f u s a l t o pay compensation. See 
Norqard v. R a w l i n s o n , 30 Or App 999 (1977). 

F i n a l l y , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e p e n a l t y i s s u e i s $700, t o be p a i d by t h e 
i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . C o n s e q u e n t l y , t h e Referee's award o f a p e n a l t y - r e l a t e d a t t o r n e y f e e o f 
$550 i s m o d i f i e d t o $700. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 10, 1988, as r e c o n s i d e r e d August 10, 1989, i s 
m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . I n l i e u o f t h e Referee's t e m p o r a r y p a r 
t i a l d i s a b i l i t y award, c l a i m a n t i s awarded temporary p a r t i a l d i s a b i l i t y b e n e f i t s 
f o r t h e " p e r i o d " between September 13, 1984 t h r o u g h September 13, 1986, and be
tween December 24, 1987 t h r o u g h t h e end o f May 1988. C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r . However, 
t h e t o t a l a t t o r n e y f e e awarded by t h e Referee and Board o r d e r s h a l l n o t exceed 
$3,800. C l a i m a n t i s a l s o awarded a p e n a l t y i n t h e amount o f 2 5 p e r c e n t o f t h e 
t e m p o r a r y p a r t i a l d i s a b i l i t y compensation due from September 13, 1984 t h r o u g h 
September 13, 1986. I n l i e u o f t h e Referee's p e n a l t y - r e l a t e d a t t o r n e y f e e o f 
$550, c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $700, t o be p a i d by t h e 
i n s u r e r . The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MICHELLE S. CHENEY-PLACE, Claimant 

WCB Case No. 89-13076 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee D a v i s ' o r d e r 
t h a t : (1) foun d c l a i m a n t ' s CT scan compensable; and (2) assessed a p e n a l t y -
r e l a t e d a t t o r n e y f e e f o r an a l l e g e d f a i l u r e t o p r o v i d e f u l l and t i m e l y d i s c o v e r y 
m a t e r i a l s . On r e v i e w , t h e i s s u e s a r e me d i c a l s e r v i c e s and p e n a l t y - r e l a t e d 
a t t o r n e y f e e s . We r e v e r s e . 

' FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

The i n s u r e r ' s J u l y 15, 1987 d e n i a l l e t t e r d e n i e d c l a i m a n t ' s " a g g r a v a t i o n 
c l a i m " and a l l " c u r r e n t and ongoing t r e a t m e n t " as n o t r e l a t e d t o c l a i m a n t ' s com
p e n s a b l e i n j u r y . That d e n i a l was not t i m e l y appealed. 

The i n s u r e r d i d n o t unreasonably r e s i s t t h e payment o f compensation. 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l S e r v i c e s 

Based on h i s i n t e r p r e t a t i o n o f ORS 656.245, t h e Referee f o u n d t h a t 
c l a i m a n t ' s June 26, 1987 CT scan was a re a s o n a b l e and necessary p r o c e d u r e t o 
d e t e r m i n e t h e r e l a t i o n s h i p between c l a i m a n t ' s compensable c o n d i t i o n and her t h e n 
c u r r e n t c o n d i t i o n . Consequently, t h e Referee o r d e r e d t h e i n s u r e r t o accept r e 
s p o n s i b i l i t y f o r t h e CT scan. We d i s a g r e e . 

C l a i m a n t ' s CT scan o c c u r r e d on June 26, 1987, d u r i n g a t i m e when c l a i m a n t 
was r e c e i v i n g t r e a t m e n t f o r an a l l e g e d a g g r a v a t i o n o f her compensable back con
d i t i o n . The J u l y 15, 1987 d e n i a l l e t t e r d e n i e d c l a i m a n t ' s " a g g r a v a t i o n c l a i m " 
and c l a i m a n t ' s " c u r r e n t and ongoing problems," on t h e b a s i s t h a t h er c u r r e n t 
problems were n o t caused by her compensable i n j u r y . (Ex. 20) (Emphasis sup
p l i e d ) . C l a i m a n t d i d n o t appeal t h i s d e n i a l . 

We f i n d t h e preponderance o f t h e m e d i c a l e v i d e n c e i n d i c a t e s t h a t t h e June 
1987 CT scan was m a t e r i a l l y r e l a t e d t o c l a i m a n t ' s " c u r r e n t " problems e x i s t i n g a t 
t h e t i m e o f t h e J u l y 1987 a g g r a v a t i o n d e n i a l . F u r t h e r m o r e , we i n t e r p r e t t h e 
a g g r a v a t i o n d e n i a l t o mean t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s n o t r e l a t e d t o 
o r caused by her compensable i n j u r y . Thus, we f i n d c l a i m a n t ' s c u r r e n t c o n d i t i o n 
e x i s t i n g i n J u l y 1987 d e n i e d . Because t h i s J u l y 1987 d e n i a l was n o t appealed, 
we f i n d c l a i m a n t ' s t h e n - c u r r e n t c o n d i t i o n n o t compensable as a m a t t e r o f law. 
Inasmuch as we f i n d t h e CT scan t o be r e l a t e d t o t h e d e n i e d t h e n - c u r r e n t c o n d i 
t i o n , we c o n c l u d e t h e CT was n o t a compensable m e d i c a l s e r v i c e . 

P e n a l t i e s and R e l a t e d A t t o r n e y Fees - U n t i m e l y D i s c l o s u r e 

The R eferee assessed a p e n a l t y - r e l a t e d a t t o r n e y f e e a g a i n s t t h e i n s u r e r 
f o r an a l l e g e d f a i l u r e t o p r o v i d e f u l l and t i m e l y d i s c o v e r y m a t e r i a l s . We 
d i s a g r e e . 
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Here, we have fou n d t h a t c l a i m a n t ' s CT scan i s n o t compensable. There
f o r e , r e g a r d l e s s o f whether t h e i n s u r e r ' s f a i l u r e t o p r o v i d e t i m e l y d i s c o v e r y 
was u n r e a s o n a b l e , t h e r e i s no evidence t o suggest t h a t t h e conduct c o n s t i t u t e d 
an u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. A c c o r d i n g l y , we a r e 
un a b l e t o award a p e n a l t y - r e l a t e d a t t o r n e y f e e . See former ORS 65 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) ; E l l i s v. McCall I n s u l a t i o n , 308 Or 74 (1 9 8 9 ) ; Marcheta Conradi-West, 
42 Van N a t t a 2379 ( 1 9 9 0 ) ; L l o y d C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 31 , 1989 i s r e v e r s e d . The i n s u r e r i s 
n o t r e s p o n s i b l e f o r t h e CT scan. The Referee's $550 a t t o r n e y f e e award f o r s e r 
v i c e s a t h e a r i n g r e g a r d i n g c o m p e n s a b i l i t y o f t h e CT scan c l a i m i s r e v e r s e d . The 
Referee ' s $150 p e n a l t y - r e l a t e d a t t o r n e y f e e i s r e v e r s e d . 

November 23, 1990 ; ; C i t e as 42 Van N a t t a 2632 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JUAN A. GARCIA, Claimant 
WCB Case No. 89-08301 

ORDER ON REVIEW 
Mi c h a e l B. Dye, Claimant A t t o r n e y 

D a v i d Ray Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and How e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Mongrain's f i n a l o r d e r 
t h a t : (1) fo u n d t h a t i t had no b a s i s t o t e r m i n a t e c l a i m a n t ' s t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s ; (2) assessed p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d l y 
u n r e a s o n a b l e t e r m i n a t i o n o f temporary t o t a l d i s a b i l i t y ; and (3) assessed p e n a l 
t i e s and a t t o r n e y f e e s f o r an a l l e g e d l y unreasonable d e l a y . We a l s o r e v i e w t h e 
i n t e r i m o r d e r upon wh i c h Referee Mongrain's o r d e r was based and w h i c h n e c e s s a r 
i l y became a p a r t o f t h a t f i n a l o r d e r f o r purposes o f r e v i e w . On r e v i e w , t h e 
i s s u e s a r e t e m p o r a r y t o t a l d i s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We 
r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

Temporary t o t a l d i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t , because a p r i o r Referee ( R e f e r e e Brown) had, 
on an i n t e r i m b a s i s , o r d e r e d SAIF t o pay c l a i m a n t t e m p o r a r y d i s a b i l i t y and 
c l a i m a n t had n o t been d e c l a r e d m e d i c a l l y s t a t i o n a r y , r e l e a s e d t o r e g u l a r work o r 
r e t u r n e d t o work, i t was improper f o r SAIF t o u n i l a t e r a l l y t e r m i n a t e t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . We d i s a g r e e . 

The c o u r t r e c e n t l y h e l d t h a t an i n s u r e r t h a t i n i t i a l l y a c c e p t e d a c l a i m 
was n o t p r e c l u d e d by Bauman v. SAIF, 295 Or 788 (1 9 8 3 ) , f r o m l a t e r d e n y i n g t h a t 
c l a i m when i t was d i s c o v e r e d t h a t t h e i n s u r e r d i d n o t p r o v i d e coverage a t t h e 
t i m e o f i n j u r y . Oak C r e s t Care Center v. Bond, 101 Or App 15 ( 1 9 9 0 ) . The c o u r t 
h e l d t h a t Bauman d i d n o t a p p l y t o i n v a l i d a t e a d e n i a l o f a c l a i m o r b i n d a c a r 
r i e r t o a p r e v i o u s acceptance when t h e r e was a l a c k o f coverage. Oak C r e s t , 
s u p r a . 
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I n t h e p r e s e n t case, SAIF i n i t i a l l y accepted c l a i m a n t ' s i n j u r y c l a i m on 
b e h a l f o f M e l v i n Ferguson, who had been found by a Proposed and F i n a l Order, t o 
be a n o n c o m p l y i n g employer. However, i n a January 24, 1989 O p i n i o n and Order, 
t h e Proposed and F i n a l Order was s e t a s i d e . The o r d e r found t h a t , on t h e d a t e 
o f i n j u r y , t h e f a r m c l a i m a n t was w o r k i n g f o r was b e i n g o p e r a t e d by i n d i v i d u a l s 
o t h e r t h a n M e l v i n Ferguson, t h e a l l e g e d noncomplying employer. 

I t has been d e t e r m i n e d t h a t M e l v i n Ferguson was n o t t h e employer on 
c l a i m a n t ' s d a t e o f i n j u r y . SAIF, t h e r e f o r e , never p r o v i d e d coverage i n t h i s 
case. ORS 656.017; 656.054. We conclude t h a t , because t h e r e was no coverage o f 
c l a i m a n t by SAIF, on b e h a l f o f M e l v i n Ferguson, SAIF was n o t p r e c l u d e d f r o m 
d e n y i n g a p r e v i o u s l y accepted c l a i m once t h e Proposed and F i n a l Order was f i n 
a l l y s e t a s i d e . (SAIF a p p a r e n t l y d i d t h a t when i t u n i l a t e r a l l y s t o pped p r o v i d 
i n g c l a i m a n t compensation.) A c c o r d i n g l y , we f i n d t h a t Referee Brown's June 8, 
1989 I n t e r i m Order o r d e r i n g r e i n s t a t e m e n t o f t e m p o r a r y d i s a b i l i t y b e n e f i t s was 
i n e r r o r . 

Because we have found t h a t t h e p r i o r o r d e r t h a t i n s t r u c t e d SAIF t o r e 
i n s t a t e t e m p o r a r y d i s a b i l i t y was n o t a v a l i d o r d e r , we c o n c l u d e t h a t R e feree 
Mongrain's o r d e r , w h i c h r e q u i r e d c o n t i n u e d payment o f t e m p o r a r y d i s a b i l i t y com
p e n s a t i o n , p u r s u a n t t o t h e e a r l i e r i n t e r i m o r d e r , was a l s o i n e r r o r . ( T h i s 
m a t t e r i s t r e a t e d as t h e r e v i e w o f a s i n g l e a p p e a l a b l e o r d e r - t h e i n t e r i m o r d e r 
and t h e f i n a l o r d e r i n c o r p o r a t i n g i t . ) 

P e n a l t i e s and a t t o r n e y f e e s f o r unreasonable c l a i m s p r o c e s s i n g 

Because we have found t h a t SAIF was e n t i t l e d t o deny t h e c l a i m and t e r m i 
n a t e t e m p o r a r y d i s a b i l i t y b e n e f i t s once t h e Proposed and F i n a l Order was f i n a l l y 
s e t a s i d e , we c o n c l u d e t h a t SAIF's conduct was n o t u n r e a s o n a b l e . T h e r e f o r e , we 
r e v e r s e t h e Referee's award o f p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d unreason
a b l e p r o c e s s i n g . 

P e n a l t i e s and a t t o r n e y fees f o r unreasonable d e l a y 

Assuming t h a t SAIF's d e l a y was unreasonable, because w.e have fo u n d t h a t 
SAIF was e n t i t l e d t o t e r m i n a t e temporary d i s a b i l i t y b e n e f i t s , t h e r e a r e no 
"amounts t h e n due" on which t o base a p e n a l t y . E l l i s v. McCall I n s u l a t i o n , 302 
Or 74 ( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 Van Nata 1774 ( 1 9 8 9 ) . Moreover, because t h e r e 
was no u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation, an a t t o r n e y f e e 
i s n o t a s s e s s a b l e . E l l i s , supra, and C r i p e , supra. T h e r e f o r e , we r e v e r s e t h e 
R e f e r e e ' s award o f p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d u n r e a s o n a b l e 
d e l a y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 5, 1989 i s r e v e r s e d and v a c a t e d . The 
SAIF C o r p o r a t i o n ' s "de f a c t o " d e n i a l i s u p h e l d . The Referee's a t t o r n e y f e e 
award i s a l s o r e v e r s e d . The June 8, 1988 I n t e r i m Order o f R eferee Brown i s a l s o 
r e v e r s e d and v a c a t e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
KURT KRAAL, Claimant 
WCB .Case No. 89-09254 

ORDER ON REVIEW 
David H o l l a n d e r , Claimant A t t o r n e y 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee H a r r i ' s o r d e r 
t h a t assessed a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r an a l l e g e d l y u n r e a s o n a b l e 
d e n i a l . On r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . We a f f i r m . 

r 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable back i n j u r y on Fe b r u a r y 16, 1987. The 
c l a i m was c l o s e d September 24, 1987 w i t h an award o f permanent d i s a b i l i t y . I n 
January 1988, c l a i m a n t e x p e r i e n c e d a p e r i o d o f i n c r e a s e d d i s a b i l i t y w h i l e work
i n g i n C a l i f o r n i a . C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m , w h i c h was d e n i e d . 
C l a i m a n t a p p e a l e d and l i t i g a t i o n ensued. 

By O p i n i o n and Order Referee Knapp found t h e a g g r a v a t i o n c l a i m compens
a b l e . An a p p e a l o f t h i s o r d e r was t i m e l y p e r f e c t e d . The a g g r a v a t i o n c l a i m was 
c l o s e d i n Ja n u a r y 1989 w i t h an a d d i t i o n a l award o f permanent d i s a b i l i t y . 

D u r i n g t h e pendency o f t h e a p p e a l , c l a i m a n t ' s new t r e a t i n g c h i r o p r a c t o r , 
Dr. C i choke, s u b m i t t e d a b i l l t o t h e i n s u r e r f o r m e d i c a l s e r v i c e s f o r lumbar and 
c e r v i c a l s t r a i n . The b i l l was r e c e i v e d by t h e i n s u r e r on March 15, 1989. 

On A p r i l 4, 1989, t h e i n s u r e r sent Dr. Cichoke a c l a i m p r o c e s s i n g f o r m 
w h i c h i n d i c a t e d , "Please be a d v i s e d we are n o t p a y i n g b i l l s as a g g r a v a t i o n i s 
d e n i e d and on a p p e a l . " (Ex. 4A). A copy o f t h e c l a i m s p r o c e s s i n g f o r m d i d n o t 
go to c l a i m a n t , n or d i d t h e c l a i m s p r o c e s s i n g form l i s t a p p e a l r i g h t s . 

ULTIMATE FINDINGS OF FACT 

The m e d i c a l s e r v i c e s r e n d e r e d by Dr. Cichoke i n March 1989 were r e l a t e d t o 
t h e F e b r u a r y 1987 compensable c l a i m . 

The b i l l s u b m i t t e d by Dr. Cichoke i n March 1989 f o r m e d i c a l s e r v i c e s i s a 
c l a i m . 

The c l a i m s p r o c e s s i n g form d a t e d A p r i l 4, 1989 i s n o t a d e n i a l o f m e d i c a l 
s e r v i c e s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n s t r u e d a c l a i m s p r o c e s s i n g form, w h i c h on i t s f a c e i n d i 
c a t e d t h a t t h e i n s u r e r would n o t pay m e d i c a l b i l l s p e n d i n g a p p e a l , as a d e n i a l 
o f m e d i c a l s e r v i c e s . The Referee found t h e " d e n i a l " t o be u n r e a s o n a b l e , because 
i t was n o t addressed t o c l a i m a n t , and i t d i d n o t i n c l u d e appeal r i g h t s i n a c c o r 
dance w i t h ORS 65 6 . 2 6 2 ( 6 ) . Inasmuch as t h e a g g r a v a t i o n c l a i m was p e n d i n g ap
p e a l , t h e R e f e r e e f o u n d no amounts t h e n due on which t o base a p e n a l t y . How
e v e r , he d i d assess a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r an u n r e a s o n a b l e d e n i a l . 
We agree. 

") 
We c o n s i d e r f i r s t whether o r n o t t h e b i l l r e c e i v e d by t h e i n s u r e r f r o m Dr. 

Cichoke was a c l a i m . A " c l a i m " means a w r i t t e n r e q u e s t f o r compensation f r o m a 
s u b j e c t w o r k e r o r someone on t h e worker's b e h a l f , o r any compensable i n j u r y o f 
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w h i c h a s u b j e c t employer has n o t i c e o r knowledge. ORS 6 5 6 . 0 0 5 ( 6 ) . Such a r e 
qu e s t does n o t have t o t a k e any p a r t i c u l a r form. Each s e p a r a t e d o c t o r ' s b i l l 
s u b m i t t e d t o an i n s u r e r i s a s e p a r a t e and d i s t i n c t c l a i m . B i l l i e J. Eubanks, 35 
Van N a t t a 131 ( 1 9 8 3 ) . A c c o r d i n g l y , we f i n d t h e b i l l s u b m i t t e d by Dr. Cichoke i n 
March 1989 f o r m e d i c a l c a r e t o be a c l a i m f o r m e d i c a l s e r v i c e s . 

T h e r e f o r e , t h e i n s u r e r was r e q u i r e d t o e i t h e r accept o r deny t h e c l a i m 
w i t h i n 60 days o f n o t i c e or.knowledge o f t h e c l a i m . ORS 6 5 6 . 2 6 2 ( 6 ) . C l a i m a n t 
c o n t e n d s , and t h e Referee h e l d , t h a t t h e c l a i m s p r o c e s s i n g form s e n t by t h e i n 
s u r e r t o Dr. Cichoke on A p r i l 4, 1989 i s a d e n i a l o f t h e c l a i m f o r m e d i c a l s e r 
v i c e s . We d i s a g r e e w i t h t h i s c h a r a c t e r i z a t i o n . 

The f u n c t i o n o f t h e c l a i m s p r o c e s s i n g form was t o n o t i f y Dr. Cichoke t h a t 
payment o f t h e b i l l was s t a y e d pending appeal. Thus, t h e fo r m f u l f i l l e d t h e 
s t a t u t o r y d u t y o f p r o v i d i n g m e d i c a l p r o v i d e r s n o t i c e o f nonpayment on appeal as 
r e q u i r e d by ORS 656.313(3). There i s no i n d i c a t i o n o f i n t e n t on t h e p a r t o f t h e 
i n s u r e r t o deny a c l a i m o r a c o n d i t i o n . Thus, we do n o t f i n d t h e c l a i m s p r o 
c e s s i n g f o r m t o be a d e n i a l o f a c l a i m . See Johnson v. S p e c t r a P h y s i c s , 303 Or 
49 ( 1 9 8 7 ) . A c c o r d i n g l y , i t was n o t necessary t o p r o v i d e c l a i m a n t w i t h a copy o f 
t h e c l a i m s p r o c e s s i n g form w i t h appeal r i g h t s . 

Inasmuch as we do n o t c o n s i d e r t h e c l a i m p r o c e s s i n g f o r m a d e n i a l , we f i n d 
t h a t t h e i n s u r e r n e i t h e r accepted nor denied t h e c l a i m w i t h i n t h e s t a t u t o r y 
p e r i o d . We t h e r e f o r e c o n s t r u e t h e i n s u r e r ' s s i l e n c e r e g a r d i n g acceptance o r 
d e n i a l as a "de f a c t o " d e n i a l o f t h e m e d i c a l s e r v i c e s c l a i m . 

However, even though t h e i n s u r e r was l a t e i n a c c e p t i n g o r d e n y i n g t h e med
i c a l s e r v i c e s c l a i m , i n o r d e r t o w a r r a n t an assessed p e n a l t y - r e l a t e d a t t o r n e y 
f e e , t h e r e must be an unreasonable r e s i s t a n c e t o t h e payment o f compensation. 
See ORS 6 5 6 . 3 8 2 ( 2 ) ; 656.262(10). We conclude t h a t under t h e s e c i r c u m s t a n c e s , i t 
was n o t u n r e a s o n a b l e f o r t h e i n s u r e r t o f a i l t o t i m e l y a c c e p t o r deny. 

The preponderance o f t h e m e d i c a l r e c o r d , s u p p o r t e d by t h e c r e d i b l e t e s t i 
mony o f c l a i m a n t , i n d i c a t e s t h a t t h e compensable Febru a r y 1987 i n j u r y , was a 
m a t e r i a l c o n t r i b u t i n g cause o f t h e m e d i c a l c a r e r e c e i v e d by c l a i m a n t i n March 
1989 f o r lumbar and c e r v i c a l s t r a i n . C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Cichoke 
s t a t e d t h e o r i g i n s o f c l a i m a n t ' s c u r r e n t c o n d i t i o n d e r i v e d f r o m t h e compensable 
F e b r u a r y 1987 i n j u r y . 

The i n s u r e r contends t h a t payment o f Dr. Cichoke's m e d i c a l b i l l s i s s t a y e d 
p e n d i n g a p p e a l o f t h e c o m p e n s a b i l i t y o f t h e a g g r a v a t i o n c l a i m . We n o t e t h a t t h e 
a g g r a v a t i o n d e n i a l i s based b o t h upon t h e t h e o r y t h a t c l a i m a n t ' s compensable 
c o n d i t i o n d i d n o t worsen and t h a t h i s c u r r e n t c o n d i t i o n was n o t caused by t h e 
compensable i n j u r y . The i n s u r e r r e l i e s upon ORS 656.313(4): 

" N o t w i t h s t a n d i n g ORS 656.005, f o r t h e purpose o f t h i s 
s e c t i o n , 'compensation' means b e n e f i t s p a y a b l e p u r s u a n t 
t o t h e p r o v i s i o n s o f ORS 656.204 t o 656.208, 656.210 and 
656.214 and does n o t i n c l u d e t h e payment o f m e d i c a l s e r 
v i c e s . 

I n essence t h e i n s u r e r argues t h a t t h e m e d i c a l s e r v i c e s r e n d e r e d i n March 1989 
were m a t e r i a l l y r e l a t e d t o t h e a g g r a v a t i o n c l a i m . T h e r e f o r e , s i n c e t h e compens
a b i l i t y o f t h e c l a i m had n o t y e t been f i n a l l y d e c i d e d , payment o f m e d i c a l b i l l s , 
i n c l u d i n g t h e b i l l f r om Dr. Cichoke, were s t a y e d d u r i n g t h e pendency o f t h e 
a p p e a l . 

We d i s a g r e e t h a t ORS 656.313(4) i s a p p l i c a b l e here. T h i s s t a t u t e a p p l i e s 
where t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c o n d i t i o n f o r w h i c h t h e m e d i c a l s e r v i c e s 
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a r e r e n d e r e d has y e t t o be c o n c l u s i v e l y d e c i d e d . Wacker S i l t r o n i c C o r p o r a t i o n v. 
Sa t c h e r , 103 Or App 513 (1 9 9 0 ) . That i s n o t t h e s i t u a t i o n h e r e . C l a i m a n t has an 
acc e p t e d back c l a i m , t h e c o m p e n s a b i l i t y o f which i s n o t i n doubt . As such, 
c l a i m a n t i s e n t i t l e d t o r e c e i v e such m e d i c a l s e r v i c e s as t h e n a t u r e o f t h e i n j u r y 
or. t h e p r o c e s s o f r e c o v e r y r e q u i r e s . T h i s e n t i t l e m e n t c o n t i n u e s f o r t h e l i f e o f 
t h e w o r k e r . See ORS 656.245( 1 ) . As p r e v i o u s l y n o t e d , t h e preponderance o f t h e 
ev i d e n c e a t t h i s h e a r i n g i n d i c a t e s c l a i m a n t ' s m e d i c a l s e r v i c e s a r e r e l a t e d t o t h e 
o r i g i n a l c l a i m . To co n c l u d e , we f i n d t h e c o n t r o l l i n g s t a t u t e here t o be ORS 
65 6 . 2 4 5 ( 1 ) , n o t ORS 656.313( 4 ) . 

I n l i g h t o f t h e above, we f i n d t h e i n s u r e r s ' i n t e r p r e t a t i o n o f 
ORS 6 5 6 . 3 1 3 ( 4 ) , a l t h o u g h i n c o r r e c t , was n o t unreasonable. As such, we f i n d t h e 
i n s u r e r had a l e g i t i m a t e doubt r e g a r d i n g i t s l e g a l o b l i g a t i o n t o pay b i l l s f o r 
m e d i c a l s e r v i c e s d u r i n g t h e pendency o f t h e a g g r a v a t i o n a p p e a l . See No r q a r d v. 
Raw l i n q s , 30 Or App 999 (19 7 7 ) . However, n o t w i t h s t a n d i n g t h e f a c t t h a t t h e 
i n s u r e r ' s b e l i e f r e g a r d i n g ORS 656.313(4) was not un r e a s o n a b l e , i t does n o t 
r e l i e v e t h e i n s u r e r f r o m t h e r e s p o n s i b i l i t y o f p r o c e s s i n g c l a i m s . As such t h e 
i n s u r e r was r e q u i r e d t o e i t h e r accept o r deny t h e m e d i c a l s e r v i c e s c l a i m w i t h i n 
60 days. See ORS 656.262( 6 ) . 

Here, t h e i n s u r e r r e c e i v e d t h e c l a i m from Dr. Cichoke's o f f i c e on March 15, 
1989. The i n s u r e r n e i t h e r accepted nor de n i e d t h i s c l a i m . A c c o r d i n g l y , we f i n d 
t h e i n s u r e r ' s f a i l u r e t o t i m e l y accept o r deny t h e c l a i m t o be u n r e a s o n a b l e and 
s u b j e c t t o p e n a l t y and a t t o r n e y f e e i n accordance w i t h ORS 656.262(10) and 
ORS 6 5 6 . 3 8 2 ( 1 ) . Inasmuch as t h e c l a i m i n i s s u e was f o r m e d i c a l s e r v i c e s on an 
acc e p t e d i n j u r y , as opposed t o m e d i c a l s e r v i c e s from an i n i t i a l c l a i m , we f i n d 
t h e m e d i c a l s e r v i c e s i n q u e s t i o n t o be compensation. See ORS 6 5 6 . 0 0 5 ( 8 ) ; 
6 5 6 . 2 6 2 ( 6 ) ; C l i n t o n F. Seales, J r . , 42 Van N a t t a 268 (1 9 9 0 ) . As such, t h e r e has 
been an u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. ORS 656 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) ; E l l i s v. M c C a l l , 308 Or 74 (19 8 9 ) ; L l o y d L. C r i p e , 42 Van N a t t a 1774 
(1 9 8 9 ) . A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o an assessed p e n a l t y r e l a t e d a t t o r 
ney f e e . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d September 15, 1989, as r e c o n s i d e r e d December 1, 
1989, i s a f f i r m e d . 

November 23, 1990 ; C i t e as 42 Van N a t t a 2636 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PAMELA L. MCPHERSON, Claimant 

WCB Case No. 88-07769 
ORDER ON REVIEW (REMANDING) 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
D a v i s & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee G a l t o n ' s o r d e r 
w h i c h : (1) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r a p s y c h o l o g i c a l 
c o n d i t i o n ; (2) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r a f i b r o m y s i -
t i s c o n d i t i o n , and; (3) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c l a i m f o r 
back, upper back and r i g h t s h o u l d e r problems. I n i t s b r i e f , t h e i n s u r e r r e 
q u e s t s t h a t we remand t h e case t o t h e Referee f o r t a k i n g o f f u r t h e r e v i d e n c e . 
We remand. 
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FINDINGS OF FACT 
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C l a i m a n t f i l e d a c l a i m f o r a r i g h t s h o u l d e r i n j u r y i n A p r i l 1987. On June 
5, 1987, t h e i n s u r e r d e n i e d c l a i m a n t ' s c l a i m on t h e b a s i s t h a t i t d i d n o t a r i s e , 
o u t o f her employment. 

T h e r e a f t e r , c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g , p r o t e s t i n g t h e d e n i a l , 
w h i c h became WCB Case No. 87-11606. I n e a r l y March 1988, t h e h e a r i n g scheduled 
i n WCB Case No. 87-11606 was t a k e n o f f t h e docket as t h e p a r t i e s r e p o r t e d t h a t 
i t had s e t t l e d . On May 9, 1988, an e a r l i e r r e f e r e e approved a S t i p u l a t i o n i n 
WCB Case No. 87-11606 i n which t h e i n s u r e r r e s c i n d e d i t s June 5, 1987 d e n i a l . 
The s t i p u l a t i o n d i d not address t h e n o t i c e o f c l o s u r e . 

On March 10, 1988, w h i l e t h e c l a i m was i n d e n i e d s t a t u s , t h e i n s u r e r 
i s s u e d a N o t i c e o f C l o s u r e which found c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f June 
1, 1987. On May 6, 1988, t h e i n s u r e r i s s u e d a d e n i a l w h i c h d e n i e d t r e a t m e n t f o r 
f i b r o m y o s i t i s and d e p r e s s i o n on t h e b a s i s t h a t i t was r e l a t e d t o c l a i m a n t ' s new 
employment. 

On June 10, 1988, t h e i n s u r e r i s s u e d a d e n i a l w h i c h d e n i e d c l a i m a n t ' s 
c u r r e n t back, upper back and neck c o n d i t i o n s . 

CONCLUSIONS OF LAW AND OPINION 

The Referee s e t a s i d e a l l o f t h e i n s u r e r ' s d e n i a l s on t h e b a s i s t h a t t h e y 
were i n v a l i d p r e c l o s u r e d e n i a l s . We d i s a g r e e . 

The i n s u r e r i s s u e d i t s N o t i c e o f C l o s u r e on March 10, 1988. At t h a t t i m e , 
c l a i m a n t ' s c l a i m was i n d e n i e d s t a t u s as t h e i n s u r e r ' s d e n i a l o f her r i g h t 
s h o u l d e r i n j u r y had n o t y e t been r e s c i n d e d by t h e May 1988 S t i p u l a t i o n . A l 
th o u g h t h e i n s u r e r was n o t r e q u i r e d t o c l o s e t h e c l a i m w h i l e i t was i n a d e n i e d 
s t a t u s , i t was n o t p r e v e n t e d from d o i n g so when c l a i m a n t was m e d i c a l l y s t a t i o n 
a r y . See V i p ' s R e s t a u r a n t v. Krause, 89 Or App 214, 217, adhered t o on r e c o n , 
91.Or App 472 ( 1 9 8 8 ) . T h e r e f o r e , t h e i n s u r e r ' s N o t i c e o f C l o s u r e was v a l i d and 
was n o t c h a l l e n g e d . A c c o r d i n g l y , as t h e i n s u r e r ' s d e n i a l s were n o t i n v a l i d p r e 
c l o s u r e d e n i a l s , t h e y s h o u l d have been d e c i d e d on t h e m e r i t s . 

Should we d e t e r m i n e t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed, we may remand t o t h e Referee f o r f u r t h e r 
e v i d e n c e t a k i n g , c o r r e c t i o n o r o t h e r necessary a c t i o n . See ORS 65 6 . 2 9 5 ( 5 ) . 
C o n s i d e r i n g t h e c i r c u m s t a n c e s o f t h i s case, we conclude t h a t remand i s t h e 
a p p r o p r i a t e a c t i o n . 

The Referee s e t a s i d e t h e i n s u r e r ' s d e n i a l s on a p r o c e d u r a l b a s i s and, 
t h e r e f o r e , f o u n d t e s t i m o n y from c l a i m a n t o r any o t h e r w i t n e s s unneccessary. 
F u r t h e r , t h e r e i s l i t t l e documentary evidence i n t h e r e c o r d c o n c e r n i n g t h e con
d i t i o n s d e n i e d by t h e i n s u r e r , p a r t i c u l a r l y w i t h r e g a r d t o t h e p s y c h o l o g i c a l 
c o n d i t i o n . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e r e c o r d has been incom
p l e t e l y d e v e l o p e d . A c c o r d i n g l y , we remand t h i s m a t t e r t o Referee G a l t o n f o r 
f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r i n any manner t h t w i l l a c h i e v e 
s u b s t a n t i a l j u s t i c e t o a l l p a r t i e s . 

ORDER 

The Refe r e e ' s o r d e r d a t e d August 16, 1988 i s v a c a t e d . The m a t t e r i s 
remanded t o Referee G a l t o n f o r f u r t h e r p r o c e e d i n g c o n s i s t e n t w i t h t h i s o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
TIM L. MORLOCK, Claimant 
WCB Case No. 88-02454 

ORDER ON REVIEW (REMANDING) 
A l l e n T. Murphy, J r . , Claimant A t t o r n e y 

Barbara A. B r a i n a r d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r on remand d e c l i n i n g t o 
r e i n s t a t e c l a i m a n t ' s h e a r i n g r e q u e s t . On r e v i e w , t h e i s s u e i s postponement. We 
r e v e r s e and remand. 

FINDINGS OF FACT 

Cl a i m a n t r e q u e s t e d a h e a r i n g . 

The case was s e t f o r h e a r i n g . 

P r i o r t o t h e d a t e s e t f o r h e a r i n g , c l a i m a n t ' s a t t o r n e y w r o t e a l e t t e r t o 
t h e R e f e r e e i n d i c a t i n g t h a t c l a i m a n t ' s employer had t h r e a t e n e d t o f i r e him i f he 
a t t e n d e d t h e h e a r i n g . He f u r t h e r r e l a t e d t h a t c l a i m a n t d i d n o t w i s h t o be f i r e d 
and t h e r e f o r e w o u ld n o t a t t e n d t h e h e a r i n g . Counsel i n d i c a t e d t h a t he had ad
v i s e d h i s c l i e n t t h a t f a i l u r e t o a t t e n d would r e s u l t i n d i s m i s s a l o f t h e r e q u e s t 
f o r h e a r i n g . 

On May 18, 1988, t h e Referee e n t e r e d an Order o f D i s m i s s a l ; i t s t a t e d 
t h a t , "The Request f o r h e a r i n g i n t h i s m a t t e r has been w i t h d r a w n . A c c o r d i n g l y , 
t h e m a t t e r i s d i s m i s s e d . " 

C l a i m a n t w r o t e a l e t t e r addressed t o t h e Board s e e k i n g a new h e a r i n g d a t e . 
The l e t t e r was m a i l e d w i t h i n 30 days o f t h e Order o f D i s m i s s a l . 

The Board c o n c l u d e d t h a t t h e l e t t e r , h a v i n g been m a i l e d w i t h i n 30 days o f 
t h e Order o f D i s m i s s a l , s h o u l d have been t r e a t e d as a r e q u e s t f o r postponement 
o f t h e h e a r i n g and r e i n s t a t e m e n t o f t h e h e a r i n g r e q u e s t . The Board remanded t h e 
case t o t h e Re f e r e e t o r u l e on t h e r e q u e s t . 

On remand, t h e Referee e n t e r e d an o r d e r d e n y i n g t h e r e q u e s t f o r p o s t p o n e 
ment . 

C l a i m a n t a g a i n r e q u e s t s r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e , i n d e n y i n g t h e r e q u e s t f o r postponement, c o n c l u d e d t h a t an 
employer's t h r e a t t o d i s c h a r g e a worker i f he a t t e n d s a schedul e d h e a r i n g i s n o t 
e x t r a o r d i n a r y c i r c u m s t a n c e s w a r r a n t i n g a postponement under f o r m e r OAR 438-06-
0 8 1 ( 2 ) . We d i s a g r e e . Consequently, we r e v e r s e , g r a n t t h e postponement, r e i n 
s t a t e t h e h e a r i n g r e q u e s t , and remand t h e case t o t h e Hearings D i v i s i o n t o r e s e t 
t h e case f o r h e a r i n g . 

Former OAR 438-06-081 reads as f o l l o w s : 
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"A s c h e d u l e d h e a r i n g s h a l l n o t be postponed e x c e p t by 
o r d e r o f a r e f e r e e upon a f i n d i n g o f e x t r a o r d i n a r y c i r 
cumstances beyond t h e c o n t r o l o f t h e p a r t y o r p a r t i e s 
• r e q u e s t i n g t h e postponement. ' E x t r a o r d i n a r y c i r c u m 
s t a n c e s ' s h a l l n o t i n c l u d e : 

* * * 

(2) U n a v a i l a b i l i t y o f a p a r t y , w i t n e s s o r r e p r e s e n t a t i v e 
due t o nonemergency m e d i c a l o r d e n t a l a p p o i n t m e n t , occu
p a t i o n a l , p e r s o n a l o r p r o f e s s i o n a l b u s i n e s s o r a p p o i n t 
ment, v a c a t i o n , o r u n w i l l i n g n e s s t o appear..." 

The R eferee i n t e r p r e t e d t h e r u l e ' s p r o v i s i o n t h a t e x t r a o r d i n a r y c i r c u m 
s t a n c e s do n o t i n c l u d e u n a v a i l a b i l i t y o f a p a r t y due t o o c c u p a t i o n a l b u s i n e s s o r 
u n w i l l i n g n e s s t o appear t o p r e c l u d e postponement o f a case because a wor k e r i s 
t h r e a t e n e d w i t h d i s c h a r g e s h o u l d he appear a t h e a r i n g when s c h e d u l e d t o work. 
We d i s a g r e e . 

The postponement r u l e i s s t r i c t , b u t i t i s n o t b l i n d . C l a i m a n t d i d n o t 
i n d i c a t e t h a t he would n o t appear s i m p l y because t h e h e a r i n g c o n f l i c t e d w i t h h i s 
work s c h e d u l e . I n t h a t case, a postponement would a p p r o p r i a t e l y be d e n i e d under 
t h e r u l e . R a t h e r , c l a i m a n t i n d i c a t e d t h a t he would n o t appear because h i s em
p l o y e r had t h r e a t e n e d t o f i r e him i f he appeared. 

I f a c l a i m a n t ' s r i g h t s under t h e Workers' Compensation Law a r e t o have any 
r e a l i t y a t a l l , an employer may not be p e r m i t t e d t o i n t e r p o s e i t s e l f between a 
c l a i m a n t and h i s r i g h t t o h e a r i n g by t h r e a t o f d i s c h a r g e f o r a t t e n d a n c e a t hear
i n g . Where t h e agency i s a d v i s e d t h a t a worker has been i n s t r u c t e d t h a t he may 
n o t a t t e n d a schedul e d h e a r i n g on p a i n o f h i s o r her employment, a r e q u e s t f o r 
postponement may n o t be summarily d e n i e d . 

I n t h i s case, t h e r e i s no i n d i c a t i o n t h a t c l a i m a n t ' s a t t o r n e y ' s r e p r e s e n 
t a t i o n s were d i s p u t e d . Consequently, t h e postponement r e q u e s t s h o u l d have been 
g r a n t e d . 

ORDER 

The Referee's o r d e r on remand dat e d January 3, 1990, i s r e v e r s e d . 
C l a i m a n t ' s h e a r i n g r e q u e s t i s r e i n s t a t e d and t h e case remanded t o t h e H e arings 
D i v i s i o n w i t h d i r e c t i o n s t o s e t t h e case f o r h e a r i n g . 

November 23, 1990 C i t e as 42 Van N a t t a 2639 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
BOBBIE J . ROBITAILLE, Claimant 

WCB Case No. 88-03234 
ORDER ON REVIEW 

G a t t i , G a t t i , e t a l . , C l aimant A t t o r n e y s 
Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Baker's o r d e r t h a t : (1) ap

pr o v e d t h e SAIF C o r p o r a t i o n ' s method o f c a l c u l a t i n g her t e m p o r a r y t o t a l d i s a b i l 
i t y r a t e ; and (2) d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r 
SAIF's a l l e g e d l y u n reasonable f a i l u r e t o p r o p e r l y c a l c u l a t e her t e m p o r a r y d i s 
a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e s are r a t e o f t e m p o r a r y t o t a l d i s a b i l i t y , 
p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 
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FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e f o l l o w i n g supplementa
t i o n . 

The t i p p i n g o f employees i s customary i n t h e employer's p l a c e o f b u s i n e s s . 
The employer n o r m a l l y employed more t h a n 10 employees on a t y p i c a l b u s i n e s s day. 

The employer's f a i l u r e t o i n c l u d e t i p s i n t h e c o m p u t a t i o n o f c l a i m a n t ' s 
wages was u n r e a s o n a b l e and amounted t o a r e s i s t a n c e t o t h e payment o f compensa
t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Rate o f Temporary D i s a b i l i t y 

C l a i m a n t r a i s e s two arguments on r e v i e w . C l a i m a n t f i r s t argues t h a t her 
t i m e l o s s r a t e s h o u l d have been computed w i t h t h e i n c l u s i o n o f t i p s i n h e r wage 
base. Former OAR 436- 6 0 - 0 2 0 ( 4 ) ( g ) p r o v i d e s i n p e r t i n e n t p a r t : 

"Use r e g u l a r wages a c t u a l l y r e c e i v e d , p l u s t h e 
amount o f t i p s r e q u i r e d t o be r e p o r t e d by t h e em
p l o y e r p u r s u a n t t o S e c t i o n 6053 o f t h e I n t e r n a l 
Revenue Code o f 1954, as amended, o r t h e amount o f 
a c t u a l t i p s r e p o r t e d by t h e worker, whichever 
amount i s g r e a t e r . " (Emphasis s u p p l i e d ) . 

I n t h i s r e g a r d , c l a i m a n t f a i l e d t o r e p o r t t i p income t o her employer, and 
t h e employer d i d n o t r e p o r t t i p s t o t h e IRS. Claimant n e v e r t h e l e s s argues t h a t , 
under s e c t i o n 6053(c) o f t h e I n t e r n a l Revenue Code, her employer was " r e q u i r e d " 
t o r e p o r t t i p s a t 8 p e r c e n t o f monthly gross s a l e s . T h i s p r o v i s i o n a p p l i e s t o 
" l a r g e f o o d o r beverage e s t a b l i s h m e n t s , " which a r e d e f i n e d as any t r a d e o r b u s i 
ness: 

"(A) Which p r o v i d e s f o o d o r beverages; 
(B) W i t h r e s p e c t t o which t h e t i p p i n g o f 

employees s e r v i n g f o o d o r beverages i s 
customary, and 
(C) Which n o r m a l l y employed more t h a n 10 

employees on a t y p i c a l b u s i n e s s day d u r i n g 
t h e p r e c e d i n g c a l e n d a r y e a r . " 

SAIF argues t h a t i t s i n s u r e d i s e s s e n t i a l l y a c a r r y o u t donut shop n o t a 
" l a r g e f o o d o r beverage e s t a b l i s h m e n t . " We do n o t agree. The employer c l e a r l y 
" p r o v i d e s f o o d and beverages" under s u b s e c t i o n ( A ) . I n a d d i t i o n , t h e employer 
t e s t i f i e d t h a t t h e r e were a p p r o x i m a t e l y 20 employees d u r i n g t h e p e r i o d c l a i m a n t 
was employed. Thus, s u b s e c t i o n (C) i s met. The p a r t i e s f o c u s t h e i r arguments 
under s u b s e c t i o n ( B ) , i . e . whether i t i s "customary" t o t i p i n t h e employer's 
e s t a b l i s h m e n t . We f i n d t h a t t i p p i n g was "customary" a t t h i s employer. C l a i m a n t 
h e r s e l f r e c e i v e d t i p s , t h e amount o f which she ke p t t r a c k o f on a c a l e n d a r . The 
employer t e s t i f i e d t h a t one o f t h e o t h e r w a i t r e s s e s r e p o r t e d her t i p s t o t h e 
IRS. I n a d d i t i o n , c l a i m a n t t e s t i f i e d t h a t . t w o o f t h e o t h e r w a i t r e s s e s r e p o r t e d 
t i p s . Moreover, t h e employer r e g u l a r l y d i s s e m i n a t e d i n f o r m a t i o n t o t h e w a i t 
r e s s e s r e g a r d i n g t h e r e p o r t i n g o f t i p s . 

T h e r e f o r e , t h e employer was r e q u i r e d t o r e p o r t t i p s p u r s u a n t t o s e c t i o n 
6053(c) o f t h e I n t e r n a l Revenue Code and, c o n s e q u e n t l y , t h e amount o f t h e s e t i p s 
s h o u l d be i n c l u d e d i n a r r i v i n g a t c l a i m a n t ' s wage r a t e . 
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C l a i m a n t a l s o argues t h a t she was promoted t o a 34 hour-per-week j o b on 
June 2 1 , 1987, a p p r o x i m a t e l y 9 weeks p r i o r t o her compensable i n j u r y . There
f o r e , she argues t h a t her wages s h o u l d be based upon her average weekly wages 
d u r i n g t h e s e 9 weeks r a t h e r t h a n her average weekly wages f o r t h e 26 weeks p r e 
c e d i n g her i n j u r y . I n t h i s r e g a r d , a l t h o u g h she d i d n o t r e g u l a r l y work 34 hours 
p e r week, she argues t h a t she was " a v a i l a b l e " f o r work d u r i n g t h a t t i m e . C i t i n g 
C h a r l e s M. Poole, 40 Van N a t t a 41 (1988), she argues t h a t her w age.rate s h o u l d 
be based upon her b e i n g " r e g u l a r l y employed" f o r 34 hours per week. 

SAIF argues t h a t c l a i m a n t ' s p o s i t i o n never changed subsequent t o h i r i n g . 
R a t h e r , c l a i m a n t was h i r e d as, and remained, a p a r t - t i m e employee w i t h v a r y i n g 
s h i f t s and h o u r s . T h e r e f o r e , SAIF argues, c l a i m a n t ' s t i m e l o s s was p r o p e r l y 
c a l c u l a t e d based upon c l a i m a n t ' s average weekly e a r n i n g s d u r i n g t h e 26 weeks 
p r e c e d i n g her i n j u r y . Moreover, i n response t o c l a i m a n t ' s argument t h a t ' s h e was 
" a v a i l a b l e " f o r work 34 hours per week, SAIF contends t h a t c l a i m a n t was n o t 
" e x p e c t e d " o r " r e q u i r e d " by t h e employer t o be a v a i l a b l e f o r work 34 hours per 
week. 

ORS 656.210 p r o v i d e s t h a t " f o r workers ... whose r e m u n e r a t i o n i s n o t based 
s o l e l y upon d a i l y o r weekly wages, t h e d i r e c t o r , by r u l e , may p r e s c r i b e methods 
o f e s t a b l i s h i n g t h e w o r k e r ' s weekly wage." Because p a r t o f c l a i m a n t ' s remunera
t i o n i s i n t h e form o f t i p s r a t h e r t h a n s o l e l y d a i l y o r weekly wages, her weekly 
wage i s d e t e r m i n e d i n accordance w i t h t h e d i r e c t o r ' s r u l e s . The a p p l i c a b l e 
r u l e , as n o t e d above, i s former OAR 436-60-020. See Lowry v. Du Log, I n c . , 99 
Or App 459 ( 1 9 8 9 ) . 

The R eferee concl u d e d t h a t c l a i m a n t f a i l e d t o p r o v e a change i n her s t a t u s 
t o " f u l l t i m e " 34 hours-per-week employment i n June 1987. We agree and adopt 
h i s d i s c u s s i o n o f t h i s i s s u e . 

P e n a l t i e s and A t t o r n e y 

C l a i m a n t c l e a r l y r e c e i v e d t i p s . Moreover, t h e employer c o u l d n o t reason
a b l y have been unaware o f such t i p s . A p p l i c a t i o n o f f o r m e r OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) ( g ) 
and s e c t i o n 6053 o f t h e I n t e r n a l Revenue Code r e q u i r e t h a t t h e s e t i p s be i n 
c l u d e d i n t h e c o m p u t a t i o n o f c l a i m a n t ' s temporary d i s a b i l i t y r a t e . SAIF f a i l e d 
t o i n c l u d e such t i p s i n c l a i m a n t ' s wage r a t e . We f i n d t h a t t h i s f a i l u r e was un
r e a s o n a b l e . However, because o f t h e t e c h n i c a l n a t u r e o f t h e i s s u e , i n v o l v i n g a 
" f i r s t i m p r e s s i o n " i n t e r p r e t a t i o n o f t h e I n t e r n a l Revenue Code, as adopted by 
a d m i n i s t r a t i v e r u l e , we conclude t h a t l e s s t h a n t h e maximum p e n a l t y i s a p p r o p r i 
a t e . SAIF's un r e a s o n a b l e conduct a l s o c o n s t i t u t e d a r e s i s t a n c e t o t h e payment 
o f compensation. Because t h a t r e s i s t a n c e was u n r e a s o n a b l e , we assess a p e n a l t y -
r e l a t e d a t t o r n e y f e e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a ble f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s c o n c e r n i n g t h e p e n a l t y i s s u e i s $350, t o be p a i d by SAIF. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d June 29, 1988 i s r e v e r s e d . The c l a i m s h a l l be 
remanded t o t h e SAIF C o r p o r a t i o n t o r e c a l c u l a t e c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y 
c o m pensation i n accordance w i t h t h i s o r d e r . For s e r v i c e s a t h e a r i n g and on r e 
v i e w r e g a r d i n g t h e t e m p o r a r y t o t a l d i s a b i l i t y r a t e i s s u e , c l a i m a n t ' s a t t o r n e y i s 
a l l o w e d an approved f e e i n t h e amount o f 25 p e r c e n t o f t h e i n c r e a s e d compensa
t i o n awarded by t h i s o r d e r , n o t exceeding $3,800, p a y a b l e by SAIF d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y o u t o f t h a t compensation. I n a d d i t i o n , SAIF s h a l l pay t o 
c l a i m a n t a p e n a l t y e q u a l t o 10 p e r c e n t o f t h e a d d i t i o n a l compensation due as a 
r e s u l t o f t h i s o r d e r . For unreasonable r e s i s t a n c e t o t h e payment o f t h e tempo
r a r y d i s a b i l i t y compensation awarded by t h i s o r d e r , c l a i m a n t ' s a t t o r n e y i s 
awarded a f e e o f $350, p a y a b l e by SAIF. 
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I n t h e M a t t e r o f t h e Compensation o f 
BENNY W. SAMPLES, Claimant 

WCB Case Nos. 89-22172, 89-15773, 89-15774 & 89-22171 
ORDER ON REVIEW (REMANDING) 

Welch, e t a l . , C l aimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Tenenbaum's o r d e r t h a t 
d e c l i n e d t o award an assessed a t t o r n e y f e e f o r s e r v i c e s c u l m i n a t i n g i n s e t t l e 
ment o f a d i s p u t e c o n c e r n i n g r e s p o n s i b i l i t y . On r e v i e w t h e i s s u e i s a t t o r n e y 
f e e s . We v a c a t e and remand. 

FINDINGS OF FACT 

The R e f e r e e adopted, and t h e p a r t i e s agreed t o t h e f o l l o w i n g f a c t s : 

C l a i m a n t compensably i n j u r e d h i s low back on January 12, 1982, w h i l e em
p l o y e d by E n r i q u e Sotomayer, t h e SAIF C o r p o r a t i o n ' s i n s u r e d . The c l a i m was 
c l o s e d and, by a Referee's o r d e r , d a t e d March 8, 1985, c l a i m a n t was awarded 
25 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y f o r h i s low back i n j u r y . 

C l a i m a n t ' s low back c l a i m was reopened f o r an a g g r a v a t i o n i n 1988. x A 
D e t e r m i n a t i o n Order c l o s e d t h e c l a i m on March 29, 1989. 

Cl a i m a n t r e t u r n e d t o work f o r a new employer, a l s o i n s u r e d by SAIF. A f t e r 
he worked f o r a p p r o x i m a t e l y one month, he r e p o r t e d new symptoms t o h i s t r e a t i n g 
p h y s i c i a n , Dr. K i n g , on June 26, 1989. Two s e p a r a t e d e n i a l s o f a new i n j u r y 
were i s s u e d by SAIF, d a t e d J u l y 11, 1989 and J u l y 12, 1989. Both d e n i a l s were 
under t h e c l a i m number 7725424B. 

On August 3, 1989, a d e n i a l was i s s u e d by SAIF under t h e 1982 i n j u r y c l a i m 
w i t h E n r i q u e Sotomayer. Cl a i m a n t r e q u e s t e d a h e a r i n g on e a c h - d e n i a l . An amend
ed d e n i a l was i s s u e d on September 12, 1989 under t h e 1982 i n j u r y c l a i m number 
4560155B. 

A .307 o r d e r i s s u e d on October 31 , 1989, d e s i g n a t i n g SAIF/Enrique 
Sotomayer as t h e r e s p o n s i b l e p a r t y . On November 9, 1989, SAIF, on b e h a l f o f 
E n r i q u e Sotomayer, i s s u e d a n o t i c e o f acceptance. On November 30, 1989, an 
o r d e r t e r m i n a t i n g t h e .307 o r d e r i s s u e d . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o an o u t - o f -
cqmpensation f e e ; however, she op i n e d t h a t c l a i m a n t ' s a t t o r n e y was n o t e n t i t l e d 
t o an assessed f e e . The Referee concluded t h a t t h e r e i s no s t a t u t o r y b a s i s upon 
w h i c h t o base an assessed f e e . We d i s a g r e e . 

S i n c e t h e Referee's o r d e r i s s u e d we have i s s u e d our o p i n i o n i n D a n i e l J. 
Berqmann, 42 Van N a t t a 949 (19 9 0 ) . I n Berqmann, we h e l d t h a t i f a c l a i m a n t p a r 
t i c i p a t e s a c t i v e l y and m e a n i n g f u l l y t h r o u g h an a t t o r n e y i n a .307 " p r o c e e d i n g , " 
he may be awarded a f e e p u r s u a n t t o ORS 656.307(5). I n Berqmann, we d e f i n e d 
" p r o c e e d i n g " t o i n c l u d e n o t o n l y t h e e v i d e n t a r y h e a r i n g i t s e l f b u t a l s o t o i n 
c l u d e , t h e p r o c e s s i n g o f t h e case from i t s commencement u n t i l t h e .307 o r d e r be
comes f i n a l o r t h e case f a l l s w i t h i n t h e j u r i s d i c t i o n o f a n o t h e r t r i b u n a l . 
Berqmann a t 950, 951. I n o t h e r words, we h e l d t h a t an a r b i t r a t i o n p r o c e e d i n g 
b e g i n s when t h e .307 o r d e r i s r e c e i v e d . 
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I n t h i s case, a .307 o r d e r i s s u e d October 3 1 , 1989, d e s i g n a t i n g 
S AIF/Enrique Sotomayer as t h e r e s p o n s i b l e p a r t y . I t was n o t u n t i l November 9, 
1989 t h a t SAIF, on b e h a l f o f En r i q u e Sotomayer, i s s u e d a n o t i c e o f acceptance. 

A c c o r d i n g l y , an i n s u r e r - p a i d a t t o r n e y f e e may be awarded i f c l a i m a n t 
a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e d i n t h e r e s p o n s i b i l i t y m a t t e r a f t e r t h e 
Board r e c e i v e d t h e .307 o r d e r . However, t h i s r e c o r d i s i n s u f f i c i e n t l y developed 
t o make such a d e t e r m i n a t i o n . A c c o r d i n g l y , we remand. ORS 65 6 . 2 9 5 ( 5 ) . On r e 
mand, e v i d e n c e s h a l l be t a k e n which w i l l a l l o w t h e Referee t o d e t e r m i n e whether 
o r n o t c l a i m a n t s h o u l d be ̂ awarded a fe e i n t h i s case under ORS 656.307(5) and, 
i f so, whether such a f e e s h o u l d be payable by SAIF on b e h a l f o f E n r i q u e 
Sotomayer. I n so d o i n g , t h e Referee s h a l l proceed i n any manner w h i c h w i l l 
a c h i e v e s u b s t a n t i a l j u s t i c e t o a l l p a r t i e s . 

ORDER 

The Referee's o r d e r d a t e d January 19, 1990 i s v a c a t e d . T h i s m a t t e r i s r e 
manded t o Referee Tenenbaum f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

November 23, 1990 : C i t e as 42 Van N a t t a 2643 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RUAL E. TIGNER, Claimant 

WCB Case Nos. 88-00682 & 87-14482 
ORDER ON REVIEW 

Bennett & Durham, Claimant A t t o r n e y s 
Davis & Bostwick, Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

EBI Companies r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee P e t e r s o n ' s 
o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r a m e n t a l d i s o r d e r ; (2) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s 
( L i b e r t y N o r t h w e s t ) d e n i a l o f c l a i m a n t ' s c l a i m f o r t h e same c o n d i t i o n ; and 
(3) assessed an i n s u r e r - p a i d a t t o r n e y -fee f o r s e r v i c e s a t h e a r i n g . I n t h e event 
L i b e r t y N o r t h w e s t i s found t o be r e s p o n s i b l e f o r c l a i m a n t ' s p s y c h i a t r i c c o n d i 
t i o n , EBI r e q u e s t s t h a t t h e Board o r d e r L i b e r t y Northwest t o r e i m b u r s e EBI f o r 
a l l c l a i m c o s t s t o d a t e , and L i b e r t y Northwest c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e o r d e r w h i c h assessed an i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s a t 
h e a r i n g . I n a d d i t i o n , L i b e r t y Northwest contends t h a t because t h e R e f e r e e ' s , 
o r d e r was i s s u e d p u r s u a n t t o a ".307 o r d e r , " t h e Board r e v i e w s o n l y f o r ques
t i o n s o f law. On r e v i e w , t h e i s s u e s are s t a n d a r d o f r e v i e w , r e s p o n s i b i l i t y , 
r eimbursement and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t s " t h r o u g h t h e f i f t h f u l l p a r a 
g r a p h on page two, and supplement w i t h t h e f o l l o w i n g f a c t s . 

EBI i n s u r e d t h e s c h o o l d i s t r i c t t h r o u g h June 30, 1987; L i b e r t y N o r t h w e s t 
i n s u r e d t h e d i s t r i c t t h e r e a f t e r . Claimant e x p e r i e n c e d w o r k - r e l a t e d m e n t a l 
s t r e s s w h i l e b o t h EBI and L i b e r t y Northwest were on r i s k . 

C l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m w i t h L i b e r t y N o r t h w e s t on 
August 18, 1987; on b e h a l f o f t h e s c h o o l d i s t r i c t . L i b e r t y N o r t h w e s t d e n i e d 
r e s p o n s i b i l i t y o n l y . A c l a i m was s u b m i t t e d t o EBI on October 1, 1987; EBI 
d e n i e d r e s p o n s i b i l i t y f o r t h e c l a i m . 
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On November 16, 1987, t h e Workers' Compensation D i v i s i o n d e n i e d d e s i g n a 
t i o n o f a p a y i n g agent v i a a ".307 o r d e r " because L i b e r t y N o r t h w e s t [on b e h a l f 
o f a n o t h e r i n s u r e d , Mt. Hood Community C o l l e g e , which was l a t e r d i s m i s s e d by ' 
s t i p u l a t i o n ] c o n t e s t e d c o m p e n s a b i l i t y . H e a r i n g was h e l d on March 28, 1988. At 
h e a r i n g , t h e i n s u r e r s conceded t h a t r e s p o n s i b i l i t y was t h e o n l y i s s u e and r e 
q u e s t e d d e s i g n a t i o n o f a p a y i n g agent under ORS 656.307. 

C l a i m a n t f i r s t sought t r e a t m e n t f o r h i s m e n t a l c o n d i t i o n f r o m Dr. Koznek, 
h i s t r e a t i n g o s t e o p a t h i c p h y s i c i a n , on J u l y 10, 1987, w h i l e L i b e r t y N o r t h w e s t 
was on r i s k . C l a i m a n t f i r s t missed t i m e from work as a r e s u l t o f h i s m e n t a l 
c o n d i t i o n i n September 1987, when L i b e r t y Northwest was on r i s k . 

C l a i m a n t ' s work exposure and work environment i n t h e summer o f 1987, a f t e r 
L i b e r t y N o r t h w e s t came on r i s k , were s t r e s s f u l and c o n t r i b u t e d t o c l a i m a n t ' s 
m e n t a l d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work a c t i v i t i e s w h i l e L i b e r t y Northwest was on r i s k exposed him 
t o p o t e n t i a l l y c a u s a l c o n d i t i o n s . Claimant's mental c o n d i t i o n f i r s t became d i s 
a b l i n g i n August 1987, when L i b e r t y Northwest was on r i s k . 

No .307 o r d e r i s s u e d p r i o r t o h e a r i n g because L i b e r t y N o r t h w e s t , on b e h a l f 
o f a n o t h e r employer, no l o n g e r a p a r t y t o t h i s case, d e n i e d c o m p e n s a b i l i t y . 
C l a i m a n t ' s e n t i t l e m e n t t o compensation was a t r i s k a t t h e h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 
St a n d a r d o f Review 

L i b e r t y N o r t h w e s t contends t h a t because t h e Referee's o r d e r was i s s u e d 
p u r s u a n t t o a ".307 o r d e r , " we r e v i e w o n l y f o r q u e s t i o n s o f law. We d i s a g r e e . 
At t h e t i m e t h i s h e a r i n g was convened, no .307 o r d e r had i s s u e d . A l t h o u g h com
p e n s a b i l i t y was conceded a t h e a r i n g , we have h e l d t h a t t h e s p e c i a l p r o v i s i o n s o f 
ORS 656.307 do n o t a p p l y t o cases i n which a ".307 o r d e r " does n o t i s s u e b e f o r e 
h e a r i n g . Ronald L. Davis,•42 Van N a t t a 2077 ( 1 9 9 0 ) . 1 Thus, ORS 656.307(2) i s 
n o t a p p l i c a b l e t o t h i s case and we r e v i e w de novo. 

R e s p o n s i b i l i t y 

The R e f e r e e fo u n d t h a t c l a i m a n t e x p e r i e n c e d some p o t e n t i a l l y c a u s a l work 
c o n d i t i o n s a f t e r J u l y 1, 1987. N e v e r t h e l e s s , he concluded t h a t t h e m a j o r cause 
o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n o c c u r r e d d u r i n g h i s employment p r i o r t o 
J u l y 1987, t h a t h i s c o n d i t i o n was most l i k e l y caused by exposure b e f o r e J u l y 
1987, and t h a t h i s c o n d i t i o n d i d n o t worsen t h e r e a f t e r . T h e r e f o r e , he f o u n d EBI 
t o be t h e r e s p o n s i b l e i n s u r e r . 

On r e v i e w , EBI contends t h a t t h e Referee m i s a p p l i e d t h e l a s t i n j u r i o u s ex
posure r u l e i n t h i s o c c u p a t i o n a l d i s e a s e case. We agree. The l a s t i n j u r i o u s 
exposure r u l e p r o v i d e s t h a t , i f a worker proves t h a t an o c c u p a t i o n a l d i s e a s e was 
caused by work c o n d i t i o n s t h a t e x i s t e d d u r i n g a p e r i o d when more t h a n one c a r 
r i e r was on t h e r i s k , t h e l a s t employment p r o v i d i n g p o t e n t i a l l y c a u s a l c o n d i 
t i o n s i s deemed r e s p o n s i b l e f o r t h e d i s e a s e . Boise Cascade Corp. v. S t a r b u c k . 
296 Or 238 ( 1 9 8 4 ) ; Meyer v. SAIF, 71 Or App 371, 373 (1 9 8 4 ) . 

I n d e e d , t h e r e i s no ev i d e n c e i n t h i s r e c o r d t h a t a .307 o r d e r e v e r i s s u e d 
g o v e r n i n g t h i s d i s p u t e . A l t h o u g h t h e Referee a p p a r e n t l y agreed t o s i g n some
t h i n g r e l a t i n g t o a .307 o r d e r a t h e a r i n g , o n l y t h e D i r e c t o r has a u t h o r i t y t o 
i s s u e such an o r d e r . ORS 656.307. 
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The "onset o f d i s a b i l i t y " i s t h e t r i g g e r i n g d a t e f o r d e t e r m i n a t i o n o f 
w h i c h employment i s t h e l a s t p o t e n t i a l l y c a u s a l employment. Bracke v. Baza'r, 
293 Or 239, 248 ( 1 9 8 2 ) . The onset o f d i s a b i l i t y i s t h e d a t e on w h i c h t h e 
c l a i m a n t f i r s t becomes d i s a b l e d as a r e s u l t o f t h e compensable c o n d i t i o n o r , i f 
t h e c l a i m a n t does n o t become d i s a b l e d , t h e d a t e he f i r s t seeks m e d i c a l t r e a t m e n t 
f o r t h e c o n d i t i o n . Progress Q u a r r i e s v. Vaandering, 80 Or App 160 ( 1 9 8 6 ) ; 
SAIF v. Carey, 63 Or App 68 (1983). I n o r d e r t o e s t a b l i s h t h a t an e a r l i e r c a r 
r i e r i s r e s p o n s i b l e , t h e c a r r i e r on t h e r i s k when c l a i m a n t became d i s a b l e d must 
e s t a b l i s h t h a t t h e work c o n d i t i o n s w h i l e t h e p r i o r c a r r i e r was on t h e r i s k were 
t h e s o l e cause o r t h a t i t was i m p o s s i b l e f o r work c o n d i t i o n s d u r i n g t h e p e r i o d 
when t h e l a s t c a r r i e r was on r i s k t o have caused t h e d i s e a s e . 

FMC Corp. v. L i b e r t y M u t u a l I n s . Co., 70 Or App 370 ( 1 9 8 4 ) , c l a r i f i e d 73 Or App 
223 ( 1 9 8 5 ) . 

Here, c l a i m a n t f i r s t sought m e d i c a l t r e a t m e n t f o r h i s e m o t i o n a l c o n d i t i o n 
f r o m Dr. Koznek on J u l y 10, 1987. However, c l a i m a n t d i d n o t s u f f e r d i s a b i l i t y 
u n t i l August 18, 1987, a t which t i m e Dr. Koznek n o t i f i e d t h e s c h o o l d i s t r i c t 
t h a t c l a i m a n t would not be r e t u r n i n g t o s c h o o l f o r "medical r e a s o n s . " Under 
such c i r c u m s t a n c e s , we conclude t h a t t h e onset o f d i s a b i l i t y f o r c l a i m a n t ' s men
t a l s t r e s s o c c u p a t i o n a l d i s e a s e c l a i m was August 18, 1987. C o n s e q u e n t l y , r e 
s p o n s i b i l i t y f o r t h e o c c u p a t i o n a l d i s e a s e c l a i m r e s t s , i n t h e f i r s t i n s t a n c e , 
w i t h L i b e r t y N o r t h w e s t , t h e c a r r i e r on t h e r i s k i m m e d i a t e l y p r i o r t o t h e August 
18, 1987 o n s e t o f d i s a b i l i t y . Boise Cascade Corp. v. S t a r b u c k , s u p r a ; Meyer v. 
SAIF, s u p r a . 

L i b e r t y N orthwest can e s t a b l i s h t h a t r e s p o n s i b i l i t y s h o u l d be a s s i g n e d t o 
E B I , t h e p r i o r i n s u r e r , by showing t h a t a p r i o r employment exposure w i t h EBI was 
t h e s o l e cause o f c l a i m a n t ' s d i s a b i l i t y o r t h a t i t was i m p o s s i b l e f o r c l a i m a n t ' s 
employment exposure w h i l e L i b e r t y Northwest was on t h e r i s k t o have caused 
c l a i m a n t ' s d i s a b i l i t y . FMC Corp. v. Mutual I n s u r a n c e Co., s u p ra. Here, Dr. 
Johnson, t r e a t i n g p s y c h i a t r i s t , concluded t h a t c l a i m a n t ' s s t r e s s f u l work e x p e r i 
ence a f t e r J u l y 1987 would have c o n t r i b u t e d t o h i s p s y c h i a t r i c p roblem. S i m i 
l a r l y , Dr. Turco, examining p s y c h i a t r i s t , conceded t h a t J u l y and August 1987 
w o r k - r e l a t e d e v e n t s worsened c l a i m a n t ' s e m o t i o n a l problem and were t h e t y p e o f 
e v e n t s t h a t c o u l d have caused an e m o t i o n a l disorder'. 

A c c o r d i n g l y , we conclude t h a t L i b e r t y N orthwest has e s t a b l i s h e d n e i t h e r 
t h a t c l a i m a n t ' s work a c t i v i t i e s w h i l e EBI was on t h e r i s k were t h e s o l e cause o f 
c l a i m a n t ' s m e n t a l c o n d i t i o n , nor t h a t i t was i m p o s s i b l e f o r c l a i m a n t ' s work 
a c t i v i t i e s w h i l e L i b e r t y Northwest was on t h e r i s k t o have c o n t r i b u t e d t o h i s 
d i s a b i l i t y . Consequently, L i b e r t y Northwest i s t h e r e s p o n s i b l e i n s u r e r f o r 
c l a i m a n t ' s compensable men t a l c o n d i t i o n . I d . 

Reimbursement 

A n t i c i p a t i n g our r e v e r s a l o f t h e Referee's r e s p o n s i b i l i t y d e c i s i o n , EBI 
r e q u e s t s t h a t t h e Board o r d e r L i b e r t y Northwest t o r e i m b u r s e i t f o r c l a i m c o s t s 
a s s o c i a t e d w i t h c l a i m a n t ' s m e n t a l s t r e s s c o n d i t i o n . However, ou r j u r i s d i c t i o n 
i s r e s t r i c t e d t o m a t t e r s c o n c e r n i n g a c l a i m , w h i c h i s d e f i n e d as t h o s e m a t t e r s 
i n w h i c h "a w o r k e r ' s r i g h t t o r e c e i v e compensation, o r t h e amount t h e r e o f , are 
d i r e c t l y a t i s s u e . " ORS 656.704(3); ORS 656.726(2). Reimbursement d i s p u t e s be
tween i n s u r e r s are n o t m a t t e r s c o n c e r n i n g a c l a i m . EBI Companies v. Kemper 
Group I n s . , 92 Or App 319 (1 9 8 8 ) . Reimbursement between c a r r i e r s i s a u t h o r i z e d 
by o r d e r f r o m t h e . D i r e c t o r o f t h e Department o f I n s u r a n c e and F i n a n c e , n o t t h i s 
Board. ORS 6 5 6 . 3 0 7 ( 3 ) ; L i b e r t y Northwest I n s u r a n c e Corp. v. SAIF, 99 Or App 729 
( 1 9 8 9 ) ; Roger F. Oman, 42 Van N a t t a 2121 (1990). 
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A t H e a r i n g 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y $3,100, t o be p a i d by EBI, f o r 
s e r v i c e s i n b r i n g i n g t h e m a t t e r t o h e a r i n g and f o r a c t i v e l y and m e a n i n g f u l l y 
p a r t i c i p a t i n g i n t h e h e a r i n g . On r e v i e w , b o t h EBI and L i b e r t y N o r t h w e s t c h a l 
l e n g e t h e award o f any c a r r i e r - p a i d f e e . 

The i n s u r e r s f i r s t c o n tend t h a t c l a i m a n t i s n o t e n t i t l e d t o a c a r r i e r - p a i d 
f e e f o r s e r v i c e s a t h e a r i n g because c l a i m a n t ' s r i g h t t o compensation was n o t a t 
r i s k . We d i s a g r e e . 

P r i o r t o h e a r i n g , n e i t h e r EBI nor L i b e r t y N o r t h w e s t , as i n s u r e r s o f t h e 
s c h o o l d i s t r i c t , was c o n t e s t i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m . However, L i b e r t y Northwest's d e n i a l o f c o m p e n s a b i l i t y on b e h a l f 
o f a n o t h e r i n s u r e d , Mt. Hood Community C o l l e g e , p r e v e n t e d t h e i s s u a n c e o f a 
".307 o r d e r " , and, i n f a c t , no such o r d e r had i s s u e d by t h e t i m e o f h e a r i n g . 
Under t h e s e c i r c u m s t a n c e s , c l a i m a n t ' s r i g h t t o compensation was a t r i s k a g a i n s t 
a l l o f t h e p o t e n t i a l l y r e s p o n s i b l e c a r r i e r s , i n c l u d i n g t h o s e w h i c h d i d n o t con
t e s t t h e i s s u e o f c o m p e n s a b i l i t y . See Margaret A. Smith, 41 Van N a t t a 272, 274 
( 1 9 8 9 ) ; Ronald L. Warner, 40 Van N a t t a 1082, 1194 ( 1 9 8 8 ) . We c o n c l u d e t h a t 
c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e t o be p a i d by t h e 
r e s p o n s i b l e c a r r i e r , L i b e r t y N o r t h w e s t , f o r s e r v i c e s r e n d e r e d a t t h e h e a r i n g . 
ORS 656.386(1) . 

Second, L i b e r t y N orthwest a s s e r t s t h a t i f c l a i m a n t i s f o u n d t o be e n t i t l e d 
t o an a t t o r n e y f e e , i t s h o u l d be p a i d n o t by L i b e r t y N o r t h w e s t , b u t by Mt. Hood 
Community C o l l e g e as t h e i n s u r e d which p r e v e n t e d i s s u a n c e o f a .307 o r d e r . We 
n o t e t h a t L i b e r t y N o r t h w e s t i s a l s o t h e i n s u r e r f o r Mt. Hood. T h i s Board p r e v i 
o u s l y addressed t h e i s s u e o f L i b e r t y Northwest/Mt. Hood's c o n t i n u i n g i n v o l v e m e n t 
i n t h i s case and h e l d t h a t L i b e r t y Northwest/Mt. Hood was d i s m i s s e d as a p a r t y 
t o t h i s p r o c e e d i n g p u r s u a n t t o t h e March 29, 1988 S t i p u l a t i o n Order, p r i o r t o 
t h e i s s u a n c e o f t h e Referee's J u l y 2 1 , 1988 o r d e r . Rual E. T i g n e r , 40 Van N a t t a 
1789 ( 1 9 8 8 ) . Inasmuch as L i b e r t y Northwest/Mt. Hood was d i s m i s s e d as a p a r t y a t 
t h e commencement o f t h e h e a r i n g , t h e i s s u e o f i t s p o t e n t i a l r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c l a i m , a t h e a r i n g o r on a p p e a l , has been r e s o l v e d . I t i s n o t pos
s i b l e f o r L i b e r t y Northwest/Mt. Hood t o be found r e s p o n s i b l e f o r t h e assessed 
f e e p a y a b l e t o c l a i m a n t ' s a t t o r n e y . See Z u r i c h I n s u r a n c e Co. v. D i v e r s i f i e d 
R i s k Management, 300 Or 47 ( 1 9 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 2 1 , 1988 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n . p a r t . L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s occupa
t i o n d i s e a s e c l a i m f o r a m e n t a l d i s o r d e r i s s e t a s i d e . The c l a i m i s remanded t o 
L i b e r t y N o r t h w e s t f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. EBI Companies' 
d e n i a l o f c l a i m a n t ' s m e n t a l d i s o r d e r c l a i m i s r e i n s t a t e d and u p h e l d . The Ref
eree's assessed a t t o r n e y f e e award o f $3,100 f o r p r e v a i l i n g on t h e d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m s h a l l be p a i d by L i b e r t y N o r t h w e s t , n o t by 
EBI. The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
GEORGE VIOLETT, Claimant 

WCB Case No. 88-18898 
ORDER ON RECONSIDERATION 

Malagon, e t a l . , C l aimant A t t o r n e y s 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f our September 19, 
1990 Order,on Review t h a t awarded c l a i m a n t a p e n a l t y f o r i t s f a i l u r e t o process 
a c l a i m t o c l o s u r e i n a t i m e l y manner. On October 19, 1990, we a b a t e d our o r d e r 
f o r f u r t h e r c o n s i d e r a t i o n . 

The employer contends t h a t t h e Board m i s c a l c u l a t e d t h e p e n a l t y assessed 
f o r u n r e a s o n a b l e c l a i m c l o s u r e . S p e c i f i c a l l y , t h e employer argues t h a t t h e 
"amounts t h e n due" upon which t o base t h e p e n a l t y s h o u l d be d e t e r m i n e d upon t h e 
" i n s t a l l m e n t s " r e q u i r e d t o be p a i d under ORS 656.230, a t t h e t i m e o f h e a r i n g . 
Inasmuch as we c o n c l u d e t h a t t h e p e n a l t y s h o u l d be based on t h e e n t i r e amount 
awarded by t h e D e t e r m i n a t i o n Order, we d i s a g r e e . 

A c a r r i e r has a d u t y t o c l o s e a c l a i m under ORS 656.268 when t h e c l a i m 
a n t ' s c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y . P e n a l t i e s and a t t o r n e y f e e s may 
be assessed f o r unreasonable d e l a y i n p e r f o r m i n g t h a t d u t y . L e s t e r v. 
Weyerhaeuser Co., 70 Or App 307, 311-12, r e v den 298 Or 427 ( 1 9 8 4 ) ; G e o r g i a -
P a c i f i c Corp. v. A w m i l l e r , 64 Or App 56, 59-60 ( 1 9 8 3 ) . Any permanent d i s a b i l i t y 
o r u n p a i d t e m p o r a r y d i s a b i l i t y compensation awarded by a l a t e r D e t e r m i n a t i o n 
Order c o n s t i t u t e s "amounts t h e n due" f o r t h e assessment o f a p e n a l t y . Brenda 
H i n k l e , 40 Van N a t t a 1655, 1661 ( 1 9 8 8 ) ; V i r g i l E. Moon, 42 Van N a t t a 1003 
( 1 9 9 0 ) . 

I n H a r o l d A. L e s t e r , 37 Van N a t t a 745 ( 1 9 8 5 ) , t h e Board i n an Order on Re
c o n s i d e r a t i o n on remand from t h e Court o f Appeals, assessed a 2 5 p e r c e n t p e n a l t y 
a g a i n s t t h e i n s u r e r f o r unreasonably d e l a y i n g c l a i m c l o s u r e . The Board h e l d 
t h a t t h e d e l a y p e r i o d was t h e " t h e n " r e f e r r e d t o i n t h e phrase "amounts t h e n 
due." T h e r e f o r e , t h e c l a i m a n t was due permanent p a r t i a l d i s a b i l i t y compensation 
t h a t was n o t t i m e l y p a i d because.of t h e u n t i m e l y c l a i m c l o s u r e . A c c o r d i n g l y , 
t h e "amounts t h e n due" were d e t e r m i n e d t o be t h e permanent p a r t i a l d i s a b i l i t y 
award g r a n t e d by t h e D e t e r m i n a t i o n Order i s s u e d a t t h e t i m e o f h e a r i n g . 

We t h e r e f o r e l o o k f i r s t t o t h e D e t e r m i n a t i o n Order i t s e l f , whose is s u a n c e 
p r i o r t o h e a r i n g was d e l a y e d . Claimant was awarded 52 p e r c e n t f o r 78 degrees. 
The D e t e r m i n a t i o n Order s t a t e d , "The i n s u r e r i s now o r d e r e d t o pay you 
$9,7 50.00." (Ex. 3 0 ) . Thus, we f i n d t h e c l e a r and unambiguous language o f t h e 
D e t e r m i n a t i o n Order demands payment o f t h e e n t i r e sum "now." T h i s amount i s 
c e r t a i n and i s n o t p r o s p e c t i v e o r s p e c u l a t i v e i n any way. We f i n d t h i s s t r o n g 
e v i d e n c e t h a t t h e e n t i r e amount came due on t h a t d a t e , r e g a r d l e s s o f how, i n 
f a c t , payment o f t h e award was u l t i m a t e l y made. 

However, because c l a i m a n t ' s permanent d i s a b i l i t y exceeded 64 degrees t h e 
employer was r e q u i r e d t o pay o u t t h e award i n i n s t a l l m e n t s . See ORS 656.230; 
656.216; f o r m e r OAR 436-06-060. T h e r e f o r e , we examine t h e a p p l i c a b l e s t a t u t e s 
and r u l e t o d e t e r m i n e i f c l a i m a n t ' s e n t i t l e m e n t was r e q u i r e d t o be d e f e r r e d . 
ORS 656.230 p r o v i d e s as f o l l o w s : 

"1) Where a worker has,been awarded compensation f o r 
permanent p a r t i a l d i s a b i l i t y , and t h e award has become 
f i n a l by o p e r a t i o n o f law o r w a i v e r o f t h e r i g h t t o ap
p e a l i t s adequacy, t h e d i r e c t o r may, i n t h e d i r e c t o r ' s 
d i s c r e t i o n , upon t h e worker's a p p l i c a t i o n o r d e r a l l o r 
any p a r t o f t h e r e m a i n i n g unpaid award t o be p a i d t o t h e 
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w o r k e r i n a lump sum. Any r e m a i n i n g b a l a n c e s h a l l be 
p a i d p u r s u a n t t o ORS 656.216. 

(2) I n a l l cases where t h e award f o r permanent p a r t i a l 
d i s a b i l i t y does not exceed 64 degrees, t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l pay a l l o f t h e award t o t h e 
w o r k e r i n a lump sum." 

A companion s t a t u t e , ORS 656.216(1), d e t e r m i n e s t h e r a t e and t h e m i n i m a l 
m o n t h l y payment. F i n a l l y , f o r m e r OAR 436-60-060 g i v e s d e t a i l e d a d m i n i s t r a t i v e 
i n s t r u c t i o n s under what c i r c u m s t a n c e s c l a i m a n t may proceed t o o b t a i n a lump sum 
f o r awards g r e a t e r t h a n 64 degrees. 

We n o t e t h a t t h e above s t a t u t e s and r u l e do n o t t o u c h upon t h e amount o f 
c l a i m a n t ' s e n t i t l e m e n t , nor do t h e y a f f e c t when t h i s amount i s "due." Sub-para
gra p h (2) mandates a lump sum f o r awards l e s s t h a n 64 degrees by i t s use o f t h e 
word " s h a l l . " Sub-paragraph (1) a l l o w s t h e D i r e c t o r d i s c r e t i o n t o pay c l a i m a n t 
a lump sum, o r some l e s s e r amount, upon a p p l i c a t i o n . The a d m i n i s t r a t i v e r u l e i s 
m e r e l y an i m p l e m e n t a t i o n mechanism. The n e t r e s u l t o f t h e s e a d m i n i s t r a t i v e p r o 
cedures i s t o p r o v i d e f o r d i f f e r e n t methods o f payment f o r permanent d i s a b i l i t y 
awards. They do n o t e s t a b l i s h w i t h f i n a l i t y what and when payments w i l l be 
made. 

I n r e a l i t y t h e "how" o f c l a i m a n t ' s payment i s s p e c u l a t i v e . Should a 
c l a i m a n t ' s p e n a l t y be d e t e r m i n e d based upon what payments were r e q u i r e d t o be 
made, by t h e t i m e o f h e a r i n g , t h e r e c o u l d be a wide d i v e r g e n c e i n a p p l i c a t i o n . 
For example i t i s c o n c e i v a b l e t h a t two c l a i m a n t s s i m i l a r l y s i t u a t e d c o u l d r e c e i v e 
v a s t l y d i f f e r e n t p e n a l t y awards. We can f o r e s e e c i r c u m s t a n c e s a r i s i n g where 
c l a i m a n t "A" r e c e i v e s a s u b s t a n t i a l p e n a l t y because he was a s t u t e enough t o ob
t a i n h i s lump sum upon a p p l i c a t i o n p r i o r t o h e a r i n g , as opposed t o c l a i m a n t "B" 
who r e c e i v e s a n e g l i g i b l e p e n a l t y award because he i s on t h e " i n s t a l l m e n t " p l a n . 

For t h e s e r e a s o n s , we d e c l i n e t o use what are e s s e n t i a l l y "housekeeping" 
s t a t u t e s and r u l e s t o make our d e t e r m i n a t i o n o f what i s "due" f o r t h e purpose o f 
d e t e r m i n i n g a p e n a l t y award f o r unreasonable c l a i m s p r o c e s s i n g . We s p e c i f i c a l l y 
d e c l i n e t o s t r u c t u r e a p e n a l t y scheme upon, t h e i n e q u i t a b l e d e v i c e o f "method o f 
payment." 

I n any e v e n t , how t h e payment p i e i s s l i c e d i s u l t i m a t e l y i r r e l e v a n t . Even 
s h o u l d we agree w i t h t h e employer, and o n l y t h e i n s t a l l m e n t s due and owing a t t h e 
t i m e o f h e a r i n g under ORS 656.230 and 656.216, are used t o c a l c u l a t e t h e p e n a l t y , 
any i n s t a l l m e n t payments made subsequent t o t h e h e a r i n g would be e q u a l l y l a t e . 
I n o t h e r words, once t h e d e l a y has o c c u r r e d , which i s t h e " t h e n " w i t h r e g a r d t o 
amounts t h e n due, i t m a t t e r s n o t whether t h e permanent d i s a b i l i t y award i s 
t r e a t e d as a whole o r i s t r e a t e d as i n d i v i d u a l i n s t a l l m e n t s , i t ' s a l l l a t e and 
p e n a l t i e s may be assessed a c c o r d i n g l y . 

T h e o r e t i c a l l y s p e a k i n g , i f p a i d i n such an i n c r e m e n t a l f a s h i o n , c l a i m a n t 
would be e n t i t l e d t o r e q u e s t a h e a r i n g on each and e v e r y l a t e i n s t a l l m e n t t h e n 
"coming due" t o seek a p e n a l t y . We d e c l i n e t o endorse such a r e d u n d a n t and t i m e 
consuming p r o c e d u r e . A c c o r d i n g l y , we f i n d c l a i m a n t i s e n t i t l e d t o a p e n a l t y 
based on t h e permanent d i s a b i l i t y award as r e f l e c t e d on t h e D e t e r m i n a t i o n O rder, 
and w h i c h was d e l a y e d by t h e employer's f a i l u r e t o c l o s e t h e c l a i m i n a t i m e l y 
manner. 

F o l l o w i n g r e v i e w o f t h e employer's memorandum i n s u p p o r t o f i t s m o t i o n f o r 
r e c o n s i d e r a t i o n , we c o n c l u d e t h a t we have p r e v i o u s l y c o n s i d e r e d t h e r e m a i n d e r o f 
i t s argument i n o u r p r i o r o r d e r . 
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A c c o r d i n g l y , o ur September 19, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , as supplemented h e r e i n , we r e p u b l i s h our September 19, 1990 o r d e r , e f f e c 
t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n fr o m t h e d a t e o f t h i s 
o r d e r . 

I T IS SO ORDERED. 

November 23, 1990 C i t e as 42 Van N a t t a 2649 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CORA M. WATSON, Claimant 
WCB Case No. 88-12997 

ORDER ON REVIEW 
Y t u r r i , e t a l . , C l aimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Wasley's o r d e r t h a t s e t a s i d e t h e 
D i r e c t o r o f t h e Department o f Ins u r a n c e and Finance's d e c i s i o n w h i c h : (1) de
c l i n e d t o implement c l a i m a n t ' s t r a i n i n g p l a n ; and (2) d e c l i n e d t o p r o v i d e r e i m 
bursement t o t h e i n s u r e r , i f t h e t r a i n i n g p l a n was implemented. On r e v i e w , t h e 
i s s u e i s whether t h e Referee was c o r r e c t i n s e t t i n g a s i d e t h e D i r e c t o r ' s order." 
We r e v e r s e . 

BACKGROUND 

Cl a i m a n t s u s t a i n e d a compensable i n j u r y on A p r i l 10, 1981. She has n o t 
worked s i n c e December 1981. Claimant was found e l i g i b l e f o r v o c a t i o n a l a s s i s 
t a n c e on A p r i l 13, 1987. A t r a i n i n g p l a n was developed by c l a i m a n t ' s v o c a t i o n a l 
c o u n s e l o r a t Cooley & A s s o c i a t e s , whereby c l a i m a n t would work up t o f o u r hours 
p e r day as a r e c e p t i o n i s t . The p l a n was si g n e d by c l a i m a n t and t h e c o u n s e l o r on 
Octob e r 17, 1987, and approved by t h e i n s u r e r on November 5, 1987. 

I n s t e a d o f i m p l e m e n t i n g t h e p l a n , t h e i n s u r e r s u b m i t t e d i t t o . t h e R e h a b i l 
i t a t i o n Review S e c t i o n (RRS) f o r reimbursement. I n December 1987, RRS r e f u s e d 
t o p r o v i d e reimbursement because t h e p l a n was not i n conformance w i t h t h e admin
i s t r a t i v e r u l e s c o n c e r n i n g f o r m a l t r a i n i n g p l a n s . 

On December 22, 1987, c l a i m a n t r e q u e s t e d a d m i n i s t r a t i v e r e v i e w o f t h e de
c i s i o n by RRS d e n y i n g a p p r o v a l o f t h e t r a i n i n g p l a n . P r e v i o u s l y , c l a i m a n t had 
r e q u e s t e d a h e a r i n g i n March 1987. The is s u e s a t h e a r i n g were e x t e n t o f perma
ne n t d i s a b i l i t y and v o c a t i o n a l a s s i s t a n c e . By O p i n i o n and Order, d a t e d Febru
a r y 24, 1988, t h e Referee g r a n t e d t h e D i r e c t o r ' s m o t i o n t o d i s m i s s t h e i s s u e o f 
v o c a t i o n a l a s s i s t a n c e f o r l a c k o f j u r i s d i c t i o n . S h o r t l y t h e r e a f t e r , t h e D i r e c 
t o r began h i s r e v i e w . 

On J u l y 7, 1988, t h e D i r e c t o r i s s u e d h i s o r d e r d e c l i n i n g t o r e q u i r e i m p l e 
m e n t a t i o n o f t h e t r a i n i n g p l a n , and reimbursement t o t h e i n s u r e r s h o u l d t h e 
t r a i n i n g p l a n be implemented. The D i r e c t o r ' s c o n c l u s i o n was based on t h e f o l 
l o w i n g s p e c i f i c f i n d i n g s : (1) t h e i n s u r e r s h o u l d have implemented t h e t r a i n i n g 
p l a n , p e r t h e agreement, i n accordance w i t h OAR 436-120-110 ( D i r e c t Employment 
P l a n ) ; (2) t h e r e were no m i t i g a t i n g c i r c u m s t a n c e s p r e s e n t t o a l l o w p a r t i c i p a t i o n 
i n a p a r t - t i m e t r a i n i n g program when t h e r u l e s c o n c e r n i n g f o r m a l t r a i n i n g under 
OAR 436-120-130 r e q u i r e d f u l l t i m e p a r t i c i p a t i o n ; (3) c l a i m a n t was n o t res p o n 
s i v e t o t h e r e t u r n t o work p r o c e s s ; (4) c l a i m a n t was n o t m o t i v a t e d t o p a r t i c i 
p a t e i n t h e o n - t h e - j o b e v a l u a t i o n which would have a l l o w e d p r o p e r assessment o f 
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c l a i m a n t ' s r e t u r n - t o - w o r k needs; and (5) c l a i m a n t ' s a s s i g n e d v o c a t i o n a l coun
s e l o r i n c o r r e c t l y d e t e r m i n e d t h e l e n g t h o f t i m e needed t o a c c o m p l i s h t h e t r a i n 
i n g p l a n . The D i r e c t o r made no e v i d e n t i a r y r e c o r d . 

C l a i m a n t r e q u e s t e d r e v i e w by a Referee p u r s u a n t t o ORS 6 5 6 . 2 8 3 ( 1 ) . The 
Refe r e e h e l d an e v i d e n t i a r y h e a r i n g , and concluded t h a t t h e D i r e c t o r had abused 
h i s d i s c r e t i o n . C o nsequently, he s e t a s i d e t h e D i r e c t o r ' s o r d e r , and remanded 
t o t h e i n s u r e r t o ' p r o v i d e v o c a t i o n a l a s s i s t a n c e . The i n s u r e r b r i n g s t h i s 
a p p e a l . ' 

CONCLUSIONS OF LAW AND OPINION 

The i n s u r e r contends t h a t t h e Referee e r r e d i n s e t t i n g a s i d e t h e D i r e c 
t o r ' s Order and remanding f o r s p e c i f i e d v o c a t i o n a l a s s i s t a n c e . We agree. 

ORS 656.283(2) p r o v i d e s t h a t t h e D i r e c t o r ' s d e c i s i o n as t o v o c a t i o n a l 
a s s i s t a n c e m a t t e r s may be m o d i f i e d o n l y i f t h e d e c i s i o n : (1) v i o l a t e s a s t a t u t e 
o r r u l e ; (b) exceeds t h e s t a t u t o r y a u t h o r i t y o f t h e agency; ( c ) was made upon 
u n l a w f u l p r o c e d u r e ; o r (d) was c h a r a c t e r i z e d as an abuse o f d i s c r e t i o n o r 
c l e a r l y u n w a r r a n t e d e x e r c i s e o f d i s c r e t i o n . A f i n d i n g o f one o f t h e c i r c u m 
s t a n c e s l i s t e d a t ORS 6 5 6 . 2 8 3 ( 2 ) ( a ) t h r o u g h (d) i s mandatory b e f o r e a D i r e c t o r ' s 
o r d e r may be m o d i f i e d by a Referee. See R i c h a r d A. C o l c l a s u r e , 42 Van N a t t a 
2454 ( 1 9 9 0 ) . 

The R e f e r e e f o u n d t h a t t h e D i r e c t o r abused h i s d i s c r e t i o n based on t h e 
f o l l o w i n g r e a s o n s : (1) t h e D i r e c t o r f a i l e d t o comply w i t h t h e a d m i n i s t r a t i v e 
r u l e s r e q u i r i n g a d e c i s i o n w i t h i n a "reasonable t i m e ; " (2) t h e D i r e c t o r i n c o r 
r e c t l y a p p l i e d t h e a d m i n i s t r a t i v e r u l e s r e l a t i n g t o f o r m a l t r a i n i n g programs t o 
an i n f o r m a l t r a i n i n g p l a n ; and (3) t h e D i r e c t o r i n c o r r e c t l y f o u n d t h a t c l a i m a n t 
was n o t m o t i v a t e d t o a c t i v e l y p a r t i c i p a t e i n v o c a t i o n a l e f f o r t s . 

The i s s u e here i s whether t h e D i r e c t o r abused h i s d i s c r e t i o n . Abuse o f 
d i s c r e t i o n i s d e f i n e d as, "A d i s c r e t i o n e x e r c i s e d t o an end o r purpose n o t j u s 
t i f i e d by, and c l e a r l y a g a i n s t , reason and ev i d e n c e . " I n o r d e r t o d e t e r m i n e 
whether o r n o t t h e D i r e c t o r has abused h i s d i s c r e t i o n , we r e v i e w t h e r e c o r d made 
b e f o r e t h e R e f e r e e . I n so d o i n g , we do n o t de c i d e how t h e e v i d e n c e p r e p o n d e r 
a t e s o r even i f t h e r e i s s u b s t a n t i a l evidence t o s u p p o r t t h e D i r e c t o r ' s o r d e r . 
We may o n l y m o d i f y t h e D i r e c t o r ' s o r d e r p u r s u a n t t o ORS 6 5 6 . 2 8 3 ( 2 ) ( d ) i f t h e 
h e a r i n g r e c o r d "as a whole" i n d i c a t e s t h a t t h e D i r e c t o r a c t e d ( f o u n d f a c t , 
r e a c h e d c o n c l u s i o n s o r a p p l i e d t h e law) ... t o an end o r purpose n o t j u s t i f i e d 
by, and c l e a r l y a g a i n s t reason and evid e n c e . " C o l c l a s u r e , s u p r a . 

We t u r n f i r s t t o c o n s i d e r t h e c o n t e n t i o n t h a t t h e D i r e c t o r f a i l e d t o con
d u c t h i s r e v i e w and r e n d e r a w r i t t e n o r d e r i n a "re a s o n a b l e t i m e " i n accordance 
w i t h OAR 436-120-210(5). We not e t h a t t h e r e q u e s t f o r t h e D i r e c t o r ' s r e v i e w was 
made i n l a t e December 1987 and t h e d e c i s i o n was r e n d e r e d i n e a r l y J u l y 1988, 
a p p r o x i m a t e l y s i x months l a t e r . D u r i n g t h i s i n t e r v a l , t h e D i r e c t o r ' s o r d e r i n 
d i c a t e s , and t h e t e s t i m o n i a l r e c o r d c o n f i r m s , t h a t t h e a s s i g n e d v o c a t i o n a l coun
s e l o r a t RRS, Paula K l a h n , was a d v i s e d t o d e l a y her r e v i e w on b e h a l f o f t h e 
D i r e c t o r u n t i l i t was d e t e r m i n e d whether o r n o t t h e Hearings D i v i s i o n had j u r i s 
d i c t i o n t o c o n s i d e r an i s s u e c o n c e r n i n g v o c a t i o n a l a s s i s t a n c e p r i o r t o i s s u a n c e 
o f a D i r e c t o r ' s o r d e r . D u r i n g t h i s p e r i o d t h e v o c a t i o n a l c o u n s e l o r a t t e m p t e d t o 
s e t up a c o n f e r e n c e as r e q u i r e d by OAR 436-120-210(5). However, t h e i n s u r e r 
i n d i c a t e d by l e t t e r t h a t a c o n f e r e n c e was n o t necessary. I m m e d i a t e l y f o l l o w i n g 
t h e Order o f D i s m i s s a l i n February 1988, t h e v o c a t i o n a l c o u n s e l o r proceeded t o 
r e v i e w t h e case by a t t e m p t i n g t o a s c e r t a i n t h e b e s t v o c a t i o n a l approach f o r 
c l a i m a n t , t o i n c l u d e g a u g i n g c l a i m a n t ' s m o t i v a t i o n t o p a r t i c i p a t e . Based upon 
t h e . r e c o r d we do n o t f i n d t h e D i r e c t o r ' s d e l a y i n i s s u i n g t h e o r d e r t o be 
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c l e a r l y a g a i n s t reason and evidence. Consequently, we do n o t c o n s i d e r such a 
d e l a y t o be an abuse o f d i s c r e t i o n . 

S econdly, t h e Referee found t h e D i r e c t o r i n c o r r e c t l y a p p l i e d t h e a d m i n i s 
t r a t i v e r u l e s . The D i r e c t o r found t h a t t h e p l a n a r r a n g e d and approved by 
c l a i m a n t , t h e i n s u r e r , and t h e v o c a t i o n a l c o u n s e l o r a t Cooley & A s s o c i a t e s was 
no t i n conformance w i t h t h e a d m i n i s t r a t i v e r u l e s . For t h i s r e a s o n , RRS r e f u s e d 
t o endorse t h e p l a n o r re i m b u r s e t h e i n s u r e r . The r e a s o n i n g o f RRS was based 
upon t h e f a c t t h a t t h e p l a n d i d n o t meet t h e r e q u i r e m e n t s o f a f o r m a l program i n 
accordance w i t h OAR 436-120-130. We do not f i n d t h e t e s t i m o n y o f Paula Klah n , 
t h e v o c a t i o n a l c o u n s e l o r a t RRS, t o be i n c o n f l i c t w i t h t h i s p o s i t i o n . On t h e 
c o n t r a r y , we f i n d congruency between t h e D i r e c t o r ' s o r d e r and Klahn's t e s t i m o n y 
on t h i s p o i n t . Nor do we f i n d t h a t t h e D i r e c t o r ' s i n t e r p r e t a t i o n o f h i s own 
r u l e s r e g a r d i n g what i s o r what i s n o t a f o r m a l t r a i n i n g p l a n t o be e i t h e r a 
v i o l a t i o n o f s t a t u t e o r r u l e o r an abuse o f d i s c r e t i o n . 

L a s t l y , t h e Referee found t h a t t h e D i r e c t o r i n c o r r e c t l y f o u n d t h a t 
c l a i m a n t was n o t m o t i v a t e d t o a c t i v e l y p a r t i c i p a t e i n v o c a t i o n a l e f f o r t s . The 
D i r e c t o r ' s c o n c l u s i o n was based on two f i n d i n g s : (1) c l a i m a n t was n o t re s p o n 
s i v e t o r e t u r n - t o - w o r k e f f o r t s ; and (2) c l a i m a n t would n o t p a r t i c i p a t e i n t h e 
o n - t h e - j o b e v a l u a t i o n . A l t h o u g h t h e t e s t i m o n y o f Paula Kla h n d i d n o t s u p p o r t 
t h e s e f i n d i n g s , we a l s o n o t e n e i t h e r d i d her t e s t i m o n y d i s c r e d i t t h o s e f i n d i n g s 
s u f f i c i e n t l y f o r us t o conclude t h a t t h e D i r e c t o r ' s f i n d i n g s were c l e a r l y 
a g a i n s t t h e e v i d e n c e , and t h u s , an abuse o f d i s c r e t i o n . 

Because t h e e v i d e n t i a r y r e c o r d "on a whole" s u p p o r t s t h e f i n d i n g s , we con
c l u d e t h a t t h e D i r e c t o r d i d n o t abuse h i s d i s c r e t i o n i n making h i s d e c i s i o n . 

We a r e un a b l e t o conclude t h a t t h e D i r e c t o r ' s o r d e r f a l l s w i t h i n one o f 
t h e c i r c u m s t a n c e s l i s t e d i n ORS 656.283(a) t h r o u g h ( d ) . A c c o r d i n g l y , n e i t h e r we 
nor t h e Re f e r e e have a u t h o r i t y t o m o d i f y t h e D i r e c t o r ' s o r d e r . ORS 656.283( 2 ) . 
As we have fou n d t h a t t h e D i r e c t o r ' s o r d e r s h o u l d n o t be m o d i f i e d , i t f o l l o w s 
t h a t t h e Referee e r r e d i n remanding t h e m a t t e r t o t h e i n s u r e r t o p r o v i d e s p e c i 
f i e d v o c a t i o n a l a s s i s t a n c e . 

ORDER 

The Referee's o r d e r d a t e d October 27, 1988 i s r e v e r s e d . The D i r e c t o r ' s 
o r d e r i s r e i n s t a t e d ' a n d a f f i r m e d i n i t s e n t i r e t y . 

November 23, 1990 C i t e as 42 Van N a t t a 2651 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DONNA L. YANCEY, Claimant 

WCB Case Nos. 89-08852 & 89-08853 
ORDER ON REVIEW 

Cha r l e s D. Beshears, Claimant A t t o r n e y 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M u l d e r ' s o r d e r t h a t 
awarded c l a i m a n t 5 p e r c e n t (7.5 degrees) scheduled permanent d i s a b i l i t y f o r t h e 
l o s s o f use o r f u n c t i o n o f her l e f t l e g (knee) and 5 p e r c e n t (7.5 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f her r i g h t l e g 
( k n e e ) , whereas a D e t e r m i n a t i o n Order awarded no scheduled permanent d i s a b i l i t y . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r t h a t a f 
f i r m e d a D e t e r m i n a t i o n Order award o f 30 p e r c e n t (96 degrees) u n s c h e d u l e d perma
nent d i s a b i l i t y f o r a low back i n j u r y . On r e v i e w , t h e i s s u e s a r e e x t e n t o f p e r 
manent d i s a b i l i t y , b o t h scheduled and unscheduled. We m o d i f y i n p a r t and r e 
v e r s e i n p a r t . 
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FINDINGS OF FACT 

C l a i m a n t began w o r k i n g i n t h e customer s e r v i c e department f o r t h e U n i t e d 
P a r c e l S e r v i c e (UPS) i n 1978. She began w o r k i n g f o r UPS as a package c a r d r i v e r 
i n 1985. A f t e r a p p r o x i m a t e l y f o u r months o f d r i v i n g , c l a i m a n t began e x p e r i e n c 
i n g a d u l l a c h i n g p a i n i n b o t h knees. I n March 1986, c l a i m a n t ' s t r e a t i n g o r t h o 
p e d i s t , Dr. W e i n t r a u b , r e l e a s e d her from work because o f t h e b i l a t e r a l knee con
d i t i o n . She r e t u r n e d t o l i g h t work i n June 1986. C l a i m a n t l a s t t r e a t e d f o r 
knee problems i n J u l y 1987. 

I n September 1987, c l a i m a n t s u f f e r e d a compensable low back s t r a i n w h i l e 
s t i l l employed as a d r i v e r . A f t e r f o u r months o f no improvement, W e i n t r a u b r e - , 
f e r r e d c l a i m a n t t o Dr. Kappes, r h e u m a t o l o g i s t . Kappes e v a l u a t e d a CT scan w h i c h 
r e v e a l e d m i n i m a l c e n t r a l d i s c b u l g i n g a t L4-5 and L5-S1. 

I n August 1988, c l a i m a n t underwent a p h y s i c a l c a p a c i t i e s e v a l u a t i o n . 

I n November 1988, c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t 
e r a l c h o n d r o m a l a c i a p a t e l l a . That c l a i m was accepted as n o n d i s a b l i n g by a s t i p 
u l a t e d o r d e r d a t e d January 5, 1989. 

C l a i m a n t ' s back i n j u r y c l a i m was c l o s e d by a D e t e r m i n a t i o n Order d a t e d 
December 29, 1988, awarding 30 p e r c e n t unscheduled permanent d i s a b i l i t y . Her 
b i l a t e r a l knee c l a i m was c l o s e d by a January 25, 1989 D e t e r m i n a t i o n O rder, 
a w a r d i n g no sc h e d u l e d permanent d i s a b i l i t y . C laimant r e q u e s t e d a h e a r i n g . 

C l a i m a n t , 43 y e a r s o f age a t h e a r i n g , has n o t r e t u r n e d t o work. She g r a d 
u a t e d f r o m h i g h s c h o o l . She s u c c e s s f u l l y p e r f o r m e d t h e work o f a package c a r 
d r i v e r d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f i n j u r y . The s p e c i f i c voca
t i o n a l p u r s u i t (SVP) f o r t h a t p o s i t i o n i s a 3. Clai m a n t has no d o c u m e n t a t i o n 
d e m o n s t r a t i n g competence i n any s p e c i f i c v o c a t i o n a l p u r s u i t . 

C l a i m a n t i s c a p a b l e o f p e r f o r m i n g l i g h t t o medium work. She i s n o t work
i n g f o r reasons r e l a t e d t o her compensable back i n j u r y . The employer " o f f e r e d " 
work, b u t t h e j o b o f f e r e d was n o t w i t h i n c l a i m a n t ' s p h y s i c a l c a p a c i t i e s . 

C l a i m a n t s u s t a i n e d permanent r a t a b l e l o s s o f lumbar f l e x i o n and l o s s o f 
lumbar r o t a t i o n . She has two m i n i m a l unoperated d i s c derangements. She has n o t 
s u s t a i n e d permanent l o s s o f use o r f u n c t i o n o f her l e g s ( k n e e s ) . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The R e f e r e e a f f i r m e d a D e t e r m i n a t i o n Order award o f 30 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y . We m o d i f y . 

C l a i m a n t ' s back c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on November 22, 
1988. Her c l a i m f o r t h a t c o n d i t i o n was c l o s e d by D e t e r m i n a t i o n Order on Decem
ber 29, 1988. T h e r e f o r e , t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, 
( f o r m e r OAR 436-35-001 e t seq.) as amended by temporary r u l e s e f f e c t i v e August 
19, 1988, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . F o r 
mer OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f uns c h e d u l e d perma
nent p a r t i a l d i s a b i l i t i e s . Former OAR 436-35-270(1). 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 43 ye a r s i s 1. Former OAR 
436-35-290. 
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C l a i m a n t has a h i g h s c h o o l diploma. T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
c l a i m a n t ' s f o r m a l e d u c a t i o n i s 0. Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n ye a r s p r e c e d i n g t h e d a t e o f i n j u r y i s used t o d e t e r m i n e 
a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). The p o s i t i o n w h i c h c l a i m a n t suc
c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n years p r e c e d i n g t h e d a t e o f i n j u r y , w h i c h has 
t h e h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l , was a package c a r d r i v e r 
(DOT # 906.683-022), w i t h an SVP o f 3. T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
s k i l l s i s 3. Former OAR 436-35-300(4). 

C l a i m a n t has no documentation d e m o n s t r a t i n g competence i n any s p e c i f i c 
v o c a t i o n a l p u r s u i t . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 1. Former 
OAR 436-35-300(5). 

A d a p t a b i l i t y 

I t i s u n d i s p u t e d t h a t c l a i m a n t i s o f f work because o f her compensable i n 
j u r y . There i s a d i s p u t e , however, whether an " o f f e r " o f employment was made. 
C l a i m a n t ' s a d a p t a b i l i t y v a l u e i s dependent upon whether an " o f f e r " was made. 

The a d a p t a b i l i t y v a l u e f o r a worker who i s un a b l e t o r e t u r n t o u s u a l and 
customary work and who has r e c e i v e d a work o f f e r which t h e w o r k e r ' s a t t e n d i n g 
p h y s i c i a n has agreed i s w i t h i n t h e worker's p h y s i c a l c a p a c i t y i s based on t h e 
d i f f e r e n c e between t h e p h y s i c a l c a p a c i t y necessary t o p e r f o r m t h e u s u a l and cus
t o m a r y work and t h e p h y s i c a l c a p a c i t y r e q u i r e d t o p e r f o r m t h e m o d i f i e d j o b o r 
j o b o f f e r e d . Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( b ) . On t h e o t h e r hand, t h e a d a p t a b i l i t y 
v a l u e f o r a worker who i s n o t w o r k i n g as a r e s u l t o f t h e i n j u r y and who has n o t 
r e c e i v e d an o f f e r o f employment i s based on t h e wor k e r ' s r e s i d u a l p h y s i c a l 
c a p a c i t y , w i t h o u t r e g a r d t o c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e i n j u r y . 
Former OAR 436-35-310(4).. The i s s u e , t h e n , i s whether c l a i m a n t ' s a d a p t a b i l i t y 
v a l u e i s t o be based on s u b s e c t i o n ( 3 ) ( b ) o r ( 4 ) . 

W h i l e s u b s e c t i o n ( 3 ) ( b ) d e f i n e s an " o f f e r " as an o f f e r o f a j o b w h i c h t h e 
w o r k e r ' s a t t e n d i n g p h y s i c i a n has agreed i s w i t h i n t h e w o r k e r ' s p h y s i c a l capac
i t y , s u b s e c t i o n (4) i s n o t as p r e c i s e . S u b s e c t i o n (4) does n o t d e f i n e " o f f e r . " 

We i n t e r p r e t s u b s e c t i o n 3(b) t o mean t h a t u n l e s s t h e w o r k e r ' s a t t e n d i n g 
p h y s i c i a n agrees t h a t t h e o f f e r e d p o s i t i o n i s w i t h i n t h e w o r k e r ' s p h y s i c a l 
c a p a c i t y , no o f f e r has been made. Here, c l a i m a n t was " o f f e r e d " a j o b . However, 
t h e e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s a t t e n d i n g . p h y s i c i a n d i d n o t agree t h a t 
t h e j o b o f f e r e d was w i t h i n c l a i m a n t ' s p h y s i c a l c a p a c i t i e s . C o n s e q u e n t l y , no 
o f f e r was made under form e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( b ) . 

A l t h o u g h t h e t e r m " o f f e r " i n s u b s e c t i o n (4) i s n o t d e f i n e d , we i n t e r p r e t 
t h e t e r m " o f f e r " i n s u b s e c t i o n (4) i n t h e same manner t h e t e r m " o f f e r " i s i n t e r 
p r e t e d under s u b s e c t i o n ( 3 ) ( b ) . T h e r e f o r e , where (as he r e ) a w o r k e r i s n o t 
w o r k i n g because o f t h e compensable i n j u r y , and t h e employer has n o t o f f e r e d em
plo y m e n t w h i c h t h e wo r k e r ' s a t t e n d i n g p h y s i c i a n has agreed i s w i t h i n t h e work
e r ' s p h y s i c a l c a p a c i t i e s , no employment has been o f f e r e d . Thus, c l a i m a n t ' s 
a d a p t a b i l i t y v a l u e i s d e r i v e d from former OAR 436-35-310(4). 

The u n d i s p u t e d e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t i s p h y s i c a l l y c a p a b l e o f 
p e r f o r m i n g between l i g h t and medium work. For t h o s e w o r k e r s w i t h t h e p h y s i c a l 
c a p a c i t y t o do more t h a n t h e r e q u i r e m e n t s o f one c a t e g o r y , b u t n o t t h e f u l l 
r ange o f r e q u i r e m e n t s f o r t h e n e x t h i g h e r c a t e g o r y , t h e a d a p t a b i l i t y v a l u e s h a l l 
be t h e average o f t h e v a l u e s f o r t h e two c a t e g o r i e s . Former OAR 436-35-310(4). 
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A c c o r d i n g l y , a f t e r a v e r a g i n g t h e v a l u e f o r medium p h y s i c a l c a p a c i t y (1) 
w i t h t h e v a l u e f o r l i g h t p h y s i c a l c a p a c i t y ( 4 ) , we conclu d e t h a t t h e a p p r o p r i a t e 
a d a p t a b i l i t y v a l u e i s 2.5. 

Impa i r m e n t 

C l a i m a n t s u s t a i n e d permanent l o s s o f range o f lumbar f l e x i o n and lumbar 
r o t a t i o n . A d d i t i o n a l l y , c l a i m a n t has two unoperated disc' derangements. She 
a l s o s u f f e r s d i s a b l i n g p a i n . Each o f t h e s e i m p a i r m e n t s i s r a t a b l e under t h e 
s t a n d a r d s . 

C l a i m a n t ' s r a t a b l e l o s s o f range o f lumbar m o t i o n i n c l u d e : 25 p e r c e n t 
l o s s o f f l e x i o n , e q u a l t o 67.5 degrees r e t a i n e d f l e x i o n , f o r a v a l u e o f a p p r o x i 
m a t e l y 2.25 p e r c e n t ; and, 50 p e r c e n t b i l a t e r a l l o s s o f r o t a t i o n , e q u a l t o 15 
degrees r e t a i n e d r o t a t i o n i n each d i r e c t i o n , f o r a v a l u e o f 3 p e r c e n t f o r l o s s 
o f l e f t r o t a t i o n and 3 p e r c e n t f o r l o s s o f r i g h t r o t a t i o n , f o r a t o t a l l o s s o f 
r o t a t i o n o f 6 p e r c e n t . Former OAR 436-35-360(6) & ( 9 ) . A f t e r a d d i n g c l a i m a n t ' s 
l o s s o f range o f m o t i o n v a l u e s , we f i n d t h a t c l a i m a n t ' s t o t a l l o s s o f range o f 
lumbar m o t i o n i s 8.25 p e r c e n t . 

C l a i m a n t has d i s c derangements a t L4-5 and L5-S1. The p a r t i e s do n o t d i s 
p u t e t h a t c l a i m a n t i s e n t i t l e d t o 4 p e r c e n t f o r each d i s c l e s i o n . C o n s e q u e n t l y , 
c l a i m a n t i s e n t i t l e d t o 8 p e r c e n t impairment f o r her d i s c derangements. Former 
OAR 436-35- 3 5 0 ( 2 ) . 

C l a i m a n t contends e n t i t l e m e n t t o 15 p e r c e n t impairment f o r d i s a b l i n g p a i n 
and l o s s o f r e p e t i t i v e use o f her low back. While p a i n w h i c h r e s u l t s i n perma
nent l o s s o f use o r f u n c t i o n o f a body p a r t i s r a t a b l e under t h e s t a n d a r d s , l o s s 
o f r e p e t i t i v e use, p e r se, i s n o t r a t a b l e under t h e s t a n d a r d s a p p l i c a b l e t o t h i s 
case. See D a n i e l M. A l i r e , 41 Van N a t t a 752 ( 1 9 8 9 ) ; f o r m e r OAR 436-35-001, e t 
seq. 

A f t e r o ur r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t has e s t a b l i s h e d a 
l o s s o f use o r f u n c t i o n based on d i s a b l i n g p a i n . The r e c o r d e s t a b l i s h e s t h a t 
c l a i m a n t i s p e r m a n e n t l y r e s t r i c t e d from l i f t i n g , as t h a t a c t i v i t y i n c r e a s e s 
c l a i m a n t ' s p a i n symptoms. Based on t h i s e v i d e n c e , we f i n d t h a t c l a i m a n t s u f f e r s 
d i s a b l i n g p a i n w h i c h r e s u l t s i n permanent l o s s o f use o r f u n c t i o n . Former OAR 
4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) . T h e r e f o r e , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o 5 p e r c e n t 
based on d i s a b l i n g p a i n ; 

As s t a t e d e a r l i e r , t h e st a n d a r d s do n o t p r o v i d e f o r l o s s o f r e p e t i t i v e use 
of a body p a r t . T h e r e f o r e , no impairment v a l u e i s g r a n t e d f o r t h e l o s s o f 
r e p e t i t i v e use, i t s e l f . 

T h e r e f o r e , c l a i m a n t ' s t o t a l impairment i s based on her l o s s o f range o f 
m o t i o n v a l u e ( 8 . 2 5 ) , her d i s c derangements v a l u e (8) and her d i s a b l i n g p a i n 
v a l u e ( 5 ) . A f t e r c o m b i n i n g c l a i m a n t ' s m u l t i p l e r e s i d u a l s , we f i n d t h a t c l a i m 
a n t ' s t o t a l i m p a i r m e n t i s 19.82 p e r c e n t . Former OAR 436-35-360(11). 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

When c l a i m a n t ' s age v a l u e 1 i s added t o her e d u c a t i o n v a l u e 4, t h e sum i s 
5. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5, t h e 
p r o d u c t i s 12.5. When t h a t v a l u e i s added t o c l a i m a n t ' s i m p a i r m e n t v a l u e 19.82, 
t h e r e s u l t i s 32.32 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former 
OAR 436 - 3 5 - 2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole 
p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under 
t h e " s t a n d a r d s " i s , t h e r e f o r e , 33 p e r c e n t . 
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F u r t h e r , we f i n d no c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t i s e n t i 
t l e d t o d i s a b i l i t y i n excess o f t h e 33 p e r c e n t awarded under t h e " s t a n d a r d s . " 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

The R e feree awarded c l a i m a n t 5 p e r c e n t scheduled d i s a b i l i t y f o r t h e l o s s 
o f use o r f u n c t i o n o f each o f c l a i m a n t ' s knees. We r e v e r s e . 

Because c l a i m a n t ' s knee c l a i m was c l o s e d by a January 25, 1989 D e t e r m i n a 
t i o n Order, t h e " s t a n d a r d s " i n e f f e c t a t t h a t t i m e a p p l y t o a r a t i n g o f c l a i m 
a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-35-
010 t h r o u g h OAR 436-35-260 a p p l y t o a r a t i n g o f scheduled permanent d i s a b i l i t y . 

The i n s u r e r contends t h a t c l a i m a n t f a i l e d t o prove t h a t she s u f f e r s from a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use. We agree. 

Former OAR 436-35-010(7) p r o v i d e s t h a t c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i 
t i v e use o f a scheduled body p a r t s h a l l be r a t e d a t 5 p e r c e n t o f t h e a f f e c t e d 
body p a r t y . C l a i m a n t contends e n t i t l e m e n t t o 5 p e r c e n t v a l u e f o r t h e l o s s o f 
use o r f u n c t i o n o f each knee. 

To d e t e r m i n e whether such a c o n d i t i o n e x i s t s , we examine b o t h t h e m e d i c a l 
and l a y e v i d e n c e . See, e.g., H o l l i e J. Rahim, 42 Van N a t t a 415 ( 1 9 9 0 ) . 

The m e d i c a l e v i d e n c e does not convince us t h a t c l a i m a n t s u f f e r s from a 
c h r o n i c c o n d i t i o n . C l a i m a n t began h a v i n g knee symptoms i n F e b r u a r y 1986. Her 
c o m p l a i n t s a f t e r J u l y 1987 concerned o n l y her compensable back c o n d i t i o n . There 
was no m e n t i o n o f knee symptoms a f t e r J u l y 1987, u n t i l , i n l a t e 1987, c l a i m a n t 
began t r e a t i n g w i t h Dr. Kappes, M.D. While Dr. Kappes n o t e d c l a i m a n t ' s l e f t 
knee p a t e l l o f e m o r a l c r e p i t u s , no t r e a t m e n t was p r e s c r i b e d f o r a b i l a t e r a l knee 
c o n d i t i o n , nor was t h e r e any i n d i c a t i o n o f a c h r o n i c c o n d i t i o n o r r e s t r i c t i o n s 
on knee a c t i v i t y . 

I n October 1988, c l a i m a n t was e v a l u a t e d by t h e O r t h o p a e d i c C o n s u l t a n t s . 
The C o n s u l t a n t s d i d n o t n o t e any knee problems, nor d i d c l a i m a n t c o m p l a i n o f 
knee symptoms. 

F i n a l l y , i n October 1988, Dr. Weintraub, t h e i n i t i a l t r e a t i n g p h y s i c i a n 
f o r c l a i m a n t ' s b i l a t e r a l knee c o n d i t i o n , r e p o r t e d t h a t c l a i m a n t ' s b i l a t e r a l knee 
c o n d i t i o n had been m e d i c a l l y s t a t i o n a r y f o r some t i m e . He d i d n o t n o t e t h e 
e x i s t e n c e o f a c h r o n i c c o n d i t i o n , any l o s s o f use o r f u n c t i o n , o r r e s t r i c t i o n s 
r e l a t i v e t o c l a i m a n t ' s knees. 

The o n l y e v i d e n c e o f a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f 
c l a i m a n t ' s knees i s c l a i m a n t ' s t e s t i m o n y . While c l a i m a n t t e s t i f i e d t h a t , she i s 
r e s t r i c t e d f r o m r e p e t i t i v e b i l a t e r a l knee movements, we a r e n o t persuaded by 
t h a t t e s t i m o n y as i t i s i n c o n s i s t e n t w i t h t h e overwhelming m e d i c a l r e c o r d . 
T h e r e f o r e , we do n o t f i n d c l a i m a n t ' s t e s t i m o n y t o be r e l i a b l e i n d e t e r m i n i n g 
e i t h e r t h e e x i s t e n c e o f a c h r o n i c c o n d i t i o n o r whether such a c o n d i t i o n l i m i t s 
r e p e t i t i v e use o f c l a i m a n t ' s knees. 

C o n s e q u e n t l y , g i v e n t h a t p e r s u a s i v e m e d i c a l e v i d e n c e , we f i n d t h a t 
c l a i m a n t f a i l e d t o e s t a b l i s h t h a t she s u f f e r s from a c h r o n i c c o n d i t i o n , l e t 
a l o n e a c o n d i t i o n w h i c h l i m i t s r e p e t i t i v e use o f her knees. T h e r e f o r e , c l a i m a n t 
i s n o t e n t i t l e d t o an impairment v a l u e based upon a c h r o n i c c o n d i t i o n . Former 
OAR 436-35-320(4). 
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F u r t h e r m o r e , t h e r e i s no o t h e r b a s i s upon which t o base.a s c h e d u l e d d i s 
a b i l i t y award. Consequently, we f i n d t h a t c l a i m a n t i s n o t e n t i t l e d t o a sched
u l e d permanent d i s a b i l i t y award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 7, 1989 i s m o d i f i e d i n p a r t and r e 
v e r s e d i n p a r t . I n a d d i t i o n t o t h e December 29, 1988 D e t e r m i n a t i o n Order award, 
c l a i m a n t i s awarded 3 p e r c e n t (9.6 degrees) unscheduled permanent d i s a b i l i t y , 
f o r a t o t a l o f 33 p e r c e n t (105.6 degrees) unscheduled permanent d i s a b i l i t y . 
C l a i m a n t i s awarded 25 p e r c e n t o f t h e i n c r e a s e d unscheduled permanent d i s a b i l i t y 
c o mpensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. That p o r t i o n o f t h e 
o r d e r w h i c h awarded c l a i m a n t 5 p e r c e n t (7.5 degrees) s c h e d u l e d permanent d i s 
a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f her r i g h t knee and 5 p e r c e n t 
(7.5 d egrees) s c h e d u l e d permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f 
her l e f t knee i s r e v e r s e d . The January 25, 1989 D e t e r m i n a t i o n Order i s r e i n 
s t a t e d and a f f i r m e d . 

November 23, 1990 ; C i t e as 42 Van N a t t a 2656 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBIN M. ZEARFOSS, Claimant 

WCB Case No. 89-14133 
ORDER ON REVIEW 

Malagon, Moore, e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t a f f i r m e d a 
D e t e r m i n a t i o n Order t h a t awarded 9 p e r c e n t (13.5 degrees) s c h e d u l e d permanent 
d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t f o r e a r m . The i s s u e s on 
r e v i e w a r e e v i d e n c e and e x t e n t o f permanent p a r t i a l d i s a b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment r e g a r d i n g t h e e v i d e n c e i s s u e . C laimant argues t h a t i t was e r r o r f o r t h e 
R e f e r e e t o a l l o w t h e s e l f - i n s u r e d employer t o ask c l a i m a n t q u e s t i o n s d u r i n g t h e 
h e a r i n g about t h e l i m i t a t i o n s she has w i t h her l e f t hand and arm. The Referee 
a l l o w e d t h e q u e s t i o n s f o r t h e purpose o f impeachment. C l a i m a n t argues t h a t t h i s 
was f o r " d i s c o v e r y " purposes i n a s e p a r a t e c l a i m and s h o u l d have been e x c l u d e d . 
The q u e s t i o n s were a r g u a b l y c a l c u l a t e d t o impeach c l a i m a n t ' s r e l i a b i l i t y , i f n o t 
her c r e d i b i l i t y . W h i l e t h e evidence so e l i c i t e d may a l s o have s e r v e d purposes 
o f t h e employer e x t r a n e o u s t o t h i s case, because i t had some impeachment p u r 
pose, we a r e n o t persuaded t h a t t h e Referee e r r e d by a l l o w i n g t h e q u e s t i o n s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 30, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CHARLES B. FALL, Claimant 

WCB Case Nos. 89-05796, 89-04015 & 88-13622 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
John M. McLeod, A t t o r n e y 

David Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The noncomplying employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e 
Thye's o r d e r t h a t d i s m i s s e d i t s r e q u e s t - f o r h e a r i n g on t h e i s s u e o f compensabil
i t y . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We m o d i f y i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s , " w i t h t h e f o l l o w i n g supplementa
t i o n . 

By l e t t e r d a t e d October 3, 1988, t h e Compliance D i v i s i o n r e f e r r e d 
c l a i m a n t ' s i n j u r y c l a i m t o t h e SAIF C o r p o r a t i o n f o r p r o c e s s i n g . On November 22, 
1988, SAIF b o t h a c c e p t e d c l a i m a n t ' s new i n j u r y c l a i m on b e h a l f o f t h e noncomply
i n g employer and n o t i f i e d t h e employer o f i t s acceptance. The employer f i l e d a 
r e q u e s t f o r h e a r i n g on January 19, 1989, w i t h i n 60 days o f SAIF's l e t t e r n o t i f y 
i n g i t o f acceptance b u t more t h a n 60 days a f t e r t h e c l a i m was r e f e r r e d t o SAIF. 
On June 20,. 1989, t h e noncomplying employer i s s u e d a w r i t t e n d e n i a l t h a t d e n i e d 
b o t h c o m p e n s a b i l i t y adn r e s p o n s i b i l i t y o f c l a i m a n t ' s i n j u r y c l a i m . 

A t h e a r i n g , SAIF, on b e h a l f o f an e a r l i e r employer, r a i s e d t h e i s s u e o f 
j u r i s d i c t i o n . The p r i o r employer argued t h a t , because t h e n o n c o m p l y i n g employer 
d i d n o t o b j e c t t o SAIF'S acceptance w i t h i n 60 days o f t h e t i m e t h e c l a i m had 
been r e f e r r e d t o SAIF, t h e noncomplying employer c o u l d o n l y deny t h e c l a i m w i t h 
e v i d e n c e o f f r a u d . The Referee t o o k t h e m a t t e r under advisement and a l l o w e d t h e 
p a r t i e s t o d e v e l o p t h e r e c o r d on t h e i s s u e . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee found t h a t t h e noncomplying employer d i d n o t p r o p e r l y deny t h e 
c l a i m u n t i l seven months a f t e r SAIF had accepted i t . He f u r t h e r f o u n d t h a t t h e 
employer had n o t proven f r a u d o r m i s r e p r e s e n t a t i o n and he c o n c l u d e d t h a t t h e em
p l o y e r c o u l d n o t d e f e a t SAIF's acceptance o f t h e c l a i m . We agree t h a t t h e em
p l o y e r cannot c h a l l e n g e c o m p e n s a b i l i t y , b u t we base our c o n c l u s i o n upon t h e f o l 
l o w i n g r e a s o n i n g . 

Where an employer r e q u e s t s a h e a r i n g p u r s u a n t t o ORS 656.283, i t i s e n t i 
t l e d t o have t h e q u e s t i o n o f c o m p e n s a b i l i t y d e t e r m i n e d . Whether o r n o t t h e em
p l o y e r p r o p e r l y d e n i e d t h e c l a i m p u r s u a n t t o ORS 656.262 i s i r r e l e v a n t ; t h a t i s 
SAIF's r e s p o n s i b i l i t y . C l a r k v. L i n n , 98 Or App 393, 396-397 ( 1 9 8 9 ) . On Jan
u a r y 19, 1989, t h e employer f i l e d a r e q u e s t f o r h e a r i n g f r o m SAIF's November 22, 
1988 l e t t e r o f acceptance. T h e r e f o r e , even though C l a r k v. L i n n h o l d s t h a t t h e 
employer's d e n i a l s have no l e g a l e f f e c t , we r e t a i n j u r i s d i c t i o n o v e r t h e i s s u e 
o f c o m p e n s a b i l i t y o f c l a i m a n t ' s back i n j u r y . A c c o r d i n g l y , t h e employer's Jan
u a r y 19, 1989 r e q u e s t f o r h e a r i n g i s r e i n s t a t e d . 

I n t h e case o f a noncomplying employer, once SAIF has a c c e p t e d t h e c l a i m 
and more t h a n 60 days has passed s i n c e t h e c l a i m was r e f e r r e d t o SAIF ( i . e . , 
SAIF r e c e i v e d n o t i c e o f t h e c l a i m ) , t h e noncomplying employer may n o t be a l l o w e d 
t o d e f e a t t h e c o m p e n s a b i l i t y o f t h e c l a i m w i t h o u t p r o v i n g f r a u d , m i s r e p r e s e n t a 
t i o n o r o t h e r i l l e g a l a c t i v i t i e s capable o f a f f e c t i n g a c c e p t a n c e . K r i s t i L. 
Chase, 42 Van N a t t a 1247 (1990). 
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Here, SAIF r e c e i v e d n o t i c e o f t h e c l a i m by a t l e a s t October 3, 1988, t h e 
d a t e on w h i c h i t r e c e i v e d t h e D i v i s i o n ' s l e t t e r r e q u e s t i n g t h a t i t p r o c e s s 
c l a i m a n t ' s i n j u r y c l a i m on b e h a l f o f t h e noncomplying employer. The r e q u e s t f o r 
h e a r i n g on c o m p e n s a b i l i t y was made i n a January 19, 1989 l e t t e r f r o m t h e em
p l o y e r t o t h e Board. Because t h e employer has not proven f r a u d , m i s r e p r e s e n t a 
t i o n o r o t h e r i l l e g a l a c t i v i t i e s capable o f a f f e c t i n g a cceptance, we c o n c l u d e 
t h a t SAIF's acceptance o f c l a i m a n t ' s c l a i m as compensable i s b i n d i n g on t h e non-
c o m p l y i n g employer. 

A t t o r n e y Fees 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $600, p a y a b l e by SAIF on 
b e h a l f o f t h e noncom p l y i n g employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e v a l u e o f t h e i n t e r e s t secured f o r c l a i m a n t . 

ORDER 
o 

The R e f e r e e ' s o r d e r d a t e d J u l y 14, 1989 i s m o d i f i e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t d i s m i s s e d t h e no n c o m p l y i n g 
employer's J a n u a r y 19, 1989 r e q u e s t f o r h e a r i n g on t h e i s s u e o f c o m p e n s a b i l i t y 
i s m o d i f i e d , and t h e employer's r e q u e s t f o r h e a r i n g i s r e i n s t a t e d . The r e m a i n 
d e r o f t h e Re f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded a r e a 
s o n a b l e assessed f e e o f $600 f o r s e r v i c e s on Board r e v i e w , p a y a b l e by t h e SAIF 
C o r p o r a t i o n on b e h a l f o f t h e noncomplying employer. 

November 26, 1990 C i t e as 42 Van N a t t a 2658 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PEGGY L. RENFROE, Claimant 

WCB Case No. 89-00223 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Gruber's o r d e r t h a t : 
(1) f o u n d t h a t c l a i m a n t ' s w r i s t i n j u r y c l a i m was not p r e m a t u r e l y c l o s e d ; (2) de
c l i n e d t o award a d d i t i o n a l t e m p o r a r y d i s a b i l i t y f o r t h e p e r i o d " f r o m December 4, 
1987 t h r o u g h March 2 1 , 1988; and (3) u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l 
d e n i a l o f c l a i m a n t ' s r i g h t s h o u l d e r , r i g h t f o o t and f i b r o s i t i s c o n d i t i o n s . On 
r e v i e w , t h e i s s u e s a r e premature c l o s u r e , t emporary p a r t i a l d i s a b i l i t y and com
p e n s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t , " w i t h t h e f o l l o w i n g supplementa
t i o n . 

The f i r s t i n d i c a t i o n o f c l a i m a n t ' s p s y c h o l o g i c a l problems appeared i n an 
August 1988 c h a r t n o t e by Dr. J e f f e r s o n . (See Ex. 1 2 ) . 

C l a i m a n t was e a r n i n g $241 per week d u r i n g t h e p e r i o d f r o m December 4, 1987 
t h r o u g h March 2 1 , 1988, w h i l e employed a t EWEB. 
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We adopt t h e Referee's "Conclusions and Reasoning," e x c e p t f o r t h e p o r t i o n 
a d d r e s s i n g " E n t i t l e m e n t t o Temporary P a r t i a l D i s a b i l i t y B e n e f i t s f o r t h e P e r i o d 
December 4, 1987 t h r o u g h March 21 , 1988," w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

Premature C l o s u r e 

C l a i m a n t had a p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n , f o r w h i c h she r e c e i v e d 
t r e a t m e n t . However, she has n o t proven by a preponderance o f e v i d e n c e t h a t t h a t 
c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e her c l a i m was c l o s e d i n 
December 1988. 

Temporary P a r t i a l D i s a b i l i t y Compensation 

The p a r t i e s s t i p u l a t e d t h a t c l a i m a n t ' s p r e - i n j u r y wages were $315 per 
week. 

C l a i m a n t contends t h a t she i s e n t i t l e d t o tem p o r a r y p a r t i a l d i s a b i l i t y 
c o mpensation f o r t h e p e r i o d from December 4, 1987 t h r o u g h March 2 1 , 1988, when 
she worked as a r e c e p t i o n i s t f o r an Energy A s s i s t a n c e Program. She argues t h a t 
she i s so e n t i t l e d , because she was n o t m e d i c a l l y s t a t i o n a r y and earned l e s s i n 
t h i s p o s i t i o n t h a n she had earned b e f o r e her i n j u r y . 

The Referee f o u n d c l a i m a n t ' s "hearsay" e v i d e n c e i n s u f f i c i e n t t o e s t a b l i s h 
h e r p o s t - i n j u r y e a r n i n g s f o r t h e purpose o f c a l c u l a t i n g t e m p o r a r y p a r t i a l d i s 
a b i l i t y b e n e f i t s . He concluded t h a t c l a i m a n t "does n o t know what she was p a i d " 
a t EWEB. We d i s a g r e e . 

C l a i m a n t t e s t i f i e d as f o l l o w s : 

"Q. Okay, And how much d i d you make f o r Energy A s s i s t a n c e ? 
A. $241 a week. 
Q. And t h a t ' s y o u r gross wages? 
A. Yes. 
Q. How'd t h e y f i g u r e t h a t out? 
A. I c a n ' t remember. I t seems l i k e I made $6.70 something an hour o r 
$6.80 and [ s i c ] hour. I'm not s u r e . 
Q. Okay. But how do your remember t h e $241? 
A. Because I c a l l e d my o l d employer and asked him, and he checked t h e 
f i l e s and t h a t ' s what he t o l d me. 
Q. Okay. And you made t h a t t h r o u g h o u t your employment t h e r e ? 
A. Yes. 
Q. That would be from December 4 o f 1987, t o March 21 o f 1988? 
A. Yes." ( T r . 25-6) 

And, on c r o s s - e x a m i n a t i o n : 

"Q. You t e s t i f i e d t h a t you weren't sure b u t you t h o u g h t you r e c e i v e d $6.70 
o f $6.80 per hour, i s t h a t c o r r e c t ? 
A. That ' s c o r r e c t . 
Q. And t h a t ' s f o r 40 hours per week? 
A. Yes. . . • ' ' 
Q. I t ' s a f i v e - d a y - p e r - w e e k j o b , i s n ' t i t ? 
A. Yes. And I'm n o t c e r t a i n o f t h e h o u r l y wage I was g e t t i n g . 
Q. So t h a t ' s an e s t i m a t e , b u t you're n o t sure? 
A. I know t h a t my wage was $241 a week because I c a l l e d my employer a n d — 
Q. And t h a t ' s what somebody t o l d you? 
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A. T h a t ' s what my employer, who g o t my f i l e s and r e a d t o me f r o m my f i l e s , 
t o l d me. 
Q. W e l l , you r e a l i z e t h a t $6.80 per hour i s a l o t more t h a n $241 p e r week, 
d o n ' t you? 
A. I'm n o t s u r e o f my h o u r l y wage. That's why I gave you t h e $241. I'm 
c e r t a i n o f t h a t . " ( T r . 36-7) 

We c o n c l u d e , based on a preponderance o f t h e ev i d e n c e , t h a t c l a i m a n t 
e arned $241 p e r week d u r i n g t h e p e r i o d i n q u e s t i o n . I n t h i s r e g a r d , we n o t e 
t h a t SAIF has o f f e r e d no c o n t r a r y e v i d e n c e , a l t h o u g h i t had access t o t h e em
p l o y e r ' s i n f o r m a t i o n . Because c l a i m a n t ' s e a r n i n g s d u r i n g t h e p e r i o d i n q u e s t i o n 
were l e s s t h a n h e r s t i p u l a t e d wages, c l a i m a n t has e s t a b l i s h e d e n t i t l e m e n t t o 
te m p o r a r y p a r t i a l d i s a b i l i t y . ORS 656.212; see former OAR 436-60-030. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 26, 1989 i s r e v e r s e d i n p a r t and a f 
f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t d e c l i n e d t o g r a n t t e m p o r a r y p a r 
t i a l d i s a b i l i t y compensation f o r t h e p e r i o d from December 4, 1987 t h r o u g h March 
2 1 , 1988 i s r e v e r s e d . SAIF i s o r d e r e d t o pay c l a i m a n t any a d d i t i o n a l compensa
t i o n due under t h i s o r d e r . C l a i m a n t ' s a t t o r n e y i s awarded an approved f e e i n 
t h e amount o f 25 p e r c e n t o f t h e i n c r e a s e d compensation awarded by t h i s o r d e r , 
n o t t o exceed $3,800, p a y a b l e by SAIF d i r e c t l y t o c l a i m a n t ' s a t t o r n e y o u t o f 
t h a t c ompensation. The remainder o f t h e o r d e r i s a f f i r m e d . 

November 26, 1990 C i t e as 42 Van N a t t a 2660 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DAWN M. VON POPPENHEIM, Claimant 
WCB Case Nos. 89-12353 & 89-16755 

ORDER ON RECONSIDERATION 
Pe t e r O. Hansen, Claimant A t t o r n e y 
W a l lace & K l o r , Defense A t t o r n e y s 

S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h o s e p o r t i o n s o f o u r October 
25, 1990 Order on Review t h a t d i d n o t award c l a i m a n t an assessed a t t o r n e y f e e 
f o r h e r c o u n s e l ' s s e r v i c e s on Board r e v i e w . S p e c i f i c a l l y , on r e c o n s i d e r a t i o n , 
c l a i m a n t r e q u e s t s t h a t we a u t h o r i z e an assessed a t t o r n e y f e e o f $750, p a y a b l e by 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n . 

On r e v i e w , we a f f i r m e d and adopted t h e Referee's o r d e r , w h i c h u p h e l d 
C r a w f o r d & Company's c o m p e n s a b i l i t y and r e s p o n s i b i l i t y d e n i a l , and s e t a s i d e 
L i b e r t y N o r t h w e s t ' s c o m p e n s a b i l i t y and r e s p o n s i b i l i t y d e n i a l . Thus, on r e v i e w , 
c o m p e n s a b i l i t y , as w e l l as r e s p o n s i b i l i t y , was a t i s s u e . T h e r e f o r e , by v i r t u e 
o f t h e Board's de novo r e v i e w a u t h o r i t y , c o m p e n s a b i l i t y remained a t r i s k on r e 
view . Because L i b e r t y N orthwest i n i t i a t e d r e v i e w and c l a i m a n t ' s compensation 
was n o t re d u c e d o r d i s a l l o w e d , c l a i m a n t i s e n t i t l e d t o an assessed f e e under ORS 
656 . 3 8 2 ( 2 ) . See Thomas S. W i l l i a m s o n , 39 Van N a t t a 1147 ( 1 9 8 7 ) . Because we 
have c o n c l u d e d t h a t L i b e r t y N o r t h w e s t , as w e l l as Cra w f o r d , has d e n i e d compens
a b i l i t y , and because we have found L i b e r t y Northwest t o be t h e u l t i m a t e l y r e 
s p o n s i b l e i n s u r e r , L i b e r t y Northwest s h a l l be r e s p o n s i b l e f o r t h e assessed 
a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on Board r e v i e w . 

I n so h o l d i n g , we note, t h a t inasmuch as a p p e l l a n t d i d n o t f i l e a b r i e f , 
c l a i m a n t d e c l i n e d t o submit a respondent's b r i e f . R ather, c l a i m a n t s u b m i t t e d a 
l e t t e r r e q u e s t i n g t h e Referee's o r d e r be a f f i r m e d and adopted. N o t w i t h s t a n d i n g 
t h e f a c t c l a i m a n t d i d n o t f i l e a b r i e f , we f i n d t h e work p e r f o r m e d by c l a i m a n t 
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on r e v i e w , as r e p r e s e n t e d i n her r e q u e s t f o r r e c o n s i d e r a t i o n , s h o u l d be compen
s a t e d . C l a i m a n t has p r o v i d e d s u f f i c i e n t d o c u m e n t a t i o n r e g a r d i n g t h e s e s e r v i c e s 
i n c l u d i n g a s t a t e m e n t o f s e r v i c e s . See S h i r l e y M. Brown, 40 Van N a t t a 879 
( 1 9 8 8 ) ; Dan W. H e d r i c k , 38 Van N a t t a 208 (19 8 6 ) . 

A f t e r f u r t h e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $750, t o be p a i d 
by L i b e r t y N o r t h w e s t . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e t i m e d e v o t e d t o t h i s i s s u e as r e p r e s e n t e d by c l a i m a n t ' s r e q u e s t f o r r e 
c o n s i d e r a t i o n , s t a t e m e n t o f s e r v i c e s , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . On t h i s r e c o r d , we conclu d e t h a t c l a i m a n t ' s a t t o r n e y 
i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e o f $750, t o be p a i d by L i b e r t y 
N o r t h w e s t . 

A c c o r d i n g l y , our October 25, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented and amended h e r e i n , we r e p u b l i s h our October 25, 1990 o r d e r , 
e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n fr o m t h e d a t e o f 
t h i s o r d e r . 

I T I S SO ORDERED. 

November 27, 1990 C i t e as 42 Van N a t t a 2661 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
EDDIE BORREGO, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
MORRIS SALTER, Employer 

WCB Case Nos. 88-18220 & 88-18219 
ORDER ON RECONSIDERATION 

G a r r e t t , e t a l . , Defense A t t o r n e y s 
David Ray Fowler ( S a i f ) , Defense A t t o r n e y 

On November 5, 1990, we w i t h d r e w our October 5, 1990 Order on Review t o 
a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e noncomplying employer's m o t i o n f o r r e c o n 
s i d e r a t i o n . The r e m a i n i n g p a r t i e s t o t h e p r o c e e d i n g were g r a n t e d an o p p o r t u n i t y 
t o s u b m i t t h e i r r e s p e c t i v e responses w i t h i n 14 days o f our abatement o r d e r . 
Inasmuch as no f u r t h e r submissions have been r e c e i v e d w i t h i n t h e a f o r e m e n t i o n e d 
p e r i o d , we procee d w i t h our r e c o n s i d e r a t i o n . 

The noncomplying employer r e q u e s t s r e c o n s i d e r a t i o n o f our October 5, 1990 
o r d e r t h a t v a c a t e d a Referee's o r d e r t h a t u p h e l d t h e employer's d e n i a l o f 
c l a i m a n t ' s back i n j u r y c l a i m . Eddie Borreqo, 42 Van N a t t a 2311 ( 1 9 9 0 ) . Reason
i n g t h a t t h e employer's " d e n i a l " was l e g a l l y i n v a l i d and w i t h o u t e f f e c t , we con
c l u d e d t h a t t h e Referee l a c k e d j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s h e a r i n g r e 
q u e s t f r o m t h e d e n i a l . We f u r t h e r concluded t h a t because t h e employer had not 
r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e SAIF C o r p o r a t i o n ' s subsequent acceptance o f 
t h e c l a i m , c o m p e n s a b i l i t y was not a t i s s u e . F i n a l l y , s i n c e t h e o n l y v a l i d hear
i n g r e q u e s t was t h e employer's o b j e c t i o n t o t h e D i r e c t o r ' s noncompliance o r d e r 
and because t h e Referee had not addressed s u b j e c t i v i t y o r c o m p l i a n c e , we r e 
manded f o r f u r t h e r p r o c e e d i n g s . 

The employer seeks r e c o n s i d e r a t i o n , c o n t e n d i n g t h a t , under t h e law e x i s t 
i n g a t t h e time,, a noncomplying employer was o b l i g a t e d t o i s s u e a d e n i a l o f com
p e n s a b i l i t y . See D e r r y b e r r y v. Pokey, 91 Or App 533 ( 1 9 8 8 ) . We acknowledge 
t h a t t h e D e r r y b e r r y h o l d i n g s u p p o r t e d such an approach a t t h e t i m e o f t h e em
p l o y e r ' s " d e n i a l . " However, t h e c o u r t has s u b s e q u e n t l y disavowed t h i s p r i n c i 
p l e . See C l a r k v. L i n n , 98 Or App 393 (1989). I t i s u n f o r t u n a t e t h a t t h e em
p l o y e r was a p p a r e n t l y m i s l e d by t h e D e r r y b e r r y h o l d i n g . Yet, ORS 656.054 has 
remained unchanged. Consequently, SAIF was and remains t h e s o l e p r o c e s s i n g 



2662 Eddie Borreqo, 42 Van N a t t a 2661 (1990) 

agent f o r a l l e g e d noncomplying employers. Since t h e s e were t h e c i r c u m s t a n c e s 
e x i s t i n g a t t h e t i m e o f t h e i s s u a n c e o f t h e employer's d e n i a l , i t s i s s u a n c e was 
a n u l l i t y and o f no l e g a l e f f e c t . 

N o t w i t h s t a n d i n g t h i s r e a s o n i n g , upon f u r t h e r r e f l e c t i o n , we w i s h t o c l a r 
i f y o u r p r i o r c o n c l u s i o n t h a t t h e Referee l a c k e d j u r i s d i c t i o n t o address 
c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g t h e employer's d e n i a l . We, as w e l l as t h e 
R e f e r e e , have j u r i s d i c t i o n o v e r t h e employer's d e n i a l . However, because t h e 
d e n i a l i s l e g a l l y i n v a l i d , c l a i m a n t ' s h e a r i n g r e q u e s t f r o m t h a t d e n i a l does n o t 
r a i s e t h e q u e s t i o n o f c o m p e n s a b i l i t y on t h e m e r i t s . See Knapp v. Weyerhaeuser, 
93 Or App 670 ( 1 9 8 8 ) . (Request f o r h e a r i n g from i n v a l i d d e n i a l i s n o t s u b j e c t 
t o ORS 656.319 f i l i n g r e s t r i c t i o n s ) . 

The employer f u r t h e r contends t h a t SAIF's n o t i c e o f acceptance was d e f e c 
t i v e i n t h a t i t f a i l e d t o i n f o r m t h e employer o f h i s r i g h t t o r e q u e s t a h e a r i n g . 
Because o f t h i s d e f i c i e n c y , t h e employer a s s e r t s t h a t t h e t i m e f o r r e q u e s t i n g a 
h e a r i n g f r o m SAIF's acceptance has never begun t o r u n . We would agree w i t h t h e 
employer's c o n t e n t i o n t o t h e e x t e n t t h a t i t i s a r g u i n g t h a t , where a noncomply
i n g employer r e q u e s t s a h e a r i n g p u r s u a n t t o ORS 656.283, i t i s e n t i t l e d t o have 
t h e q u e s t i o n o f c o m p e n s a b i l i t y d e t e r m i n e d . See C h a r l e s B. F a l l , 42 Van N a t t a 
2657 ( 1 9 9 0 ) . Y e t , s i n c e t h e employer n e i t h e r r e q u e s t e d a h e a r i n g nor r a i s e d t h e 
d e f e c t i v e a c c eptance i s s u e a t t h e h e a r i n g , t h e i s s u e cannot be c o n s i d e r e d a t 
t h i s t i m e . I n s t e a d , our d e c i s i o n i s l i m i t e d t o t h e c o n c l u s i o n t h a t t h e r e was no 
h e a r i n g r e q u e s t f r o m SAIF's acceptance b e f o r e t h e Referee t h a t w o u ld i n v o k e 
j u r i s d i c t i o n t o address t h e i s s u e o f c o m p e n s a b i l i t y o f t h e c l a i m . 

I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t i t i s our o b l i g a t i o n t o r a i s e a 
l a c k o f j u r i s d i c t i o n on our own m o t i o n . See Southwest F o r e s t I n d u s t r i e s v. 
Anders, 299 Or 205 ( 1 9 8 5 ) ; Davis v. Aetna C a s u a l t y Company, 102 Or App 132 
( 1 9 9 0 ) ; Puane F r e s h , 42 Van N a t t a 864 (1990). T h e r e f o r e , r e g a r d l e s s o f how 
v i g o r o u s l y t h e p a r t i e s l i t i g a t e d c o m p e n s a b i l i t y o f t h e c l a i m a t t h e h e a r i n g , t h e 
R e feree was w i t h o u t a u t h o r i t y t o d e c i d e t h e i s s u e . 

F i n a l l y , t h e noncomplying employer argues t h a t t h i s case i s c o n t r o l l e d by 
Horqen v. M a r t i n e z , 101 Or App 396 ( 1 9 9 0 ) , i n which t h e c o u r t addressed t h e 
i s s u e o f c o m p e n s a b i l i t y where t h e noncomplying employer had r e q u e s t e d a h e a r i n g 
on c o m p e n s a b i l i t y b e f o r e SAIF had accepted t h e c l a i m . We f i n d Horqen t o be 
d i s t i n g u i s h a b l e . 

I n Horqen, u n l i k e t h e p r e s e n t s i t u a t i o n , t h e noncomplying employer had r e 
q u e s t e d a h e a r i n g on c o m p e n s a b i l i t y . Here, t h e employer's h e a r i n g r e q u e s t p e r 
t a i n e d s o l e l y t o t h e D i r e c t o r ' s noncompliance o r d e r , r a i s i n g t h e i s s u e s o f sub
j e c t i v i t y and c o m p l i a n c e . F u r t h e r m o r e , i n t h e p r e s e n t case, no v a l i d h e a r i n g 
r e q u e s t by any p a r t y r a i s e d t h e i s s u e o f c o m p e n s a b i l i t y . F i n a l l y , w h i l e i t 
m i g h t have been argued i n Horqen t h a t t h e noncomplying employer's h e a r i n g r e 
q u e s t was p r e m a t u r e , no p a r t y o b j e c t e d t o t h e p r o c e e d i n g on t h a t b a s i s . S i n c e 
such a " d e f e c t " i s n o t j u r i s d i c t i o n a l , i t would n o t have been i n a p p r o p r i a t e f o r 
t h e c o u r t t o address t h e i s s u e o f c o m p e n s a b i l i t y under such c i r c u m s t a n c e s . See 
Thomas v. SAIF, 64 Or App 193 ( 1 9 8 3 ) ; G e r a l d J. Holmes, 41 Van N a t t a 2099, 2401 
( 1 9 8 9 ) . 

A c c o r d i n g l y , our October 5, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our October 5, 1990 o r d e r . 
The p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT M. BRYANT, Claimant 

WCB Case No. 86-01731 
ORDER ON REMAND 

S c o t t M. McNutt, Claimant A t t o r n e y 
B r i a n L. Pocock, Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . 
Weyerhaeuser Co. v. B r y a n t , 102 Or App 432 (19 9 0 ) . The c o u r t has co n c l u d e d t h a t 
our o r d e r on r e v i e w , which s e t a s i d e t h e s e l f - i n s u r e d employer's d e n i a l on t h e 
grou n d t h a t i t i m p r o p e r l y d e n i e d f u t u r e m e d i c a l b e n e f i t s , R obert M. B r y a n t , 
41 Van N a t t a 324 ( 1 9 8 9 ) , f a i l e d t o address whether t h e c o n d i t i o n f o r w h i c h 
c l a i m a n t seeks t r e a t m e n t i s compensable. Consequently, t h e c o u r t has remanded 
f o r r e c o n s i d e r a t i o n o f t h a t i s s u e . We proceed t o do so. 

FINDINGS OF FACT 

I n August 1979, c l a i m a n t s u f f e r e d a compensable back s t r a i n . He r e c e i v e d 
c h i r o p r a c t i c t r e a t m e n t s u n t i l J u l y 1980, when h i s c l a i m was c l o s e d as n o n d i s -
a b l i n g . 

I n August 1984, c l a i m a n t r e c e i v e d t r e a t m e n t from Dr. Mang, a c h i r o p r a c t o r , 
f o r low back p a i n . C l a i m a n t r e t u r n e d t o Dr. Mang i n November 1984, and was sub
s e q u e n t l y r e f e r r e d t o Dr. Hockey, an o r t h o p e d i c surgeon. Dr. Hockey conclu d e d 
t h a t c l a i m a n t had a h e r n i a t e d d i s c and sh o u l d have no f u r t h e r c h i r o p r a c t i c 
t r e a t m e n t s . 

I n January 1986, Dr. Ho w e l l , an o s t e o p a t h , examined c l a i m a n t a t t h e em
p l o y e r ' s r e q u e s t . Dr. Howell found no o b j e c t i v e b a s i s f o r c l a i m a n t ' s c o m p l a i n t s 
and c o n c l u d e d t h a t t h e 1979 back s t r a i n had r e s o l v e d . 

On January 30, 1986, t h e employer denied c l a i m a n t ' s c h i r o p r a c t i c t r e a t 
ments, c o n t e n d i n g t h a t t h e t r e a t m e n t s were n o t r e a s o n a b l e and nec e s s a r y as t h e y 
r e l a t e d t o h i s compensable i n j u r y . Claimant r e q u e s t e d a h e a r i n g . 

Dr. B e r t , an o r t h o p e d i s t , examined c l a i m a n t on March 3 1 , 1986. He found 
some d i s c n a r r o w i n g o f t h e lu m b o s a c r a l d i s c space and recommended an e x e r c i s e 
program. 

A t t h e h e a r i n g , t h e p a r t i e s l i t i g a t e d t h e c o m p e n s a b i l i t y o f t h e c h i r o p r a c 
t i c t r e a t m e n t s , as w e l l as whether t h e t r e a t m e n t s were r e a s o n a b l e and necessary. 

CONCLUSIONS OF LAW AND OPINION 

W i t h o u t d i s c u s s i n g c o m p e n s a b i l i t y , t h e Referee c o n c l u d e d t h a t c h i r o p r a c t i c 
t r e a t m e n t s f o r c l a i m a n t ' s c o n d i t i o n were n o t r e a s o n a b l e and ne c e s s a r y . On r e 
v i e w , we adopted t h e Referee's f i n d i n g s , b u t h e l d t h a t t h e January 30, 1986 l e t 
t e r was an impr o p e r d e n i a l o f f u t u r e m e d i c a l s e r v i c e s and s e t a s i d e t h e em
p l o y e r ' s d e n i a l . Robert M. B r y a n t , supra. 

The C o u r t o f Appeals h e l d t h a t , r e g a r d l e s s o f t h e p r o p r i e t y o f t h e l e t t e r , 
t h e employer was e n t i t l e d t o deny t h e c o m p e n s a b i l i t y o f t h e c o n d i t i o n f o r which 
t r e a t m e n t was sought. Weyerhaeuser Co. v. B r y a n t , s u p ra. The c o u r t reasoned 
t h a t t h e p a r t i e s t r i e d t h e case by agreement w i t h c o m p e n s a b i l i t y i n mind and 
t h a t we s h o u l d have d e c i d e d t h a t i s s u e . We proceed w i t h o ur r e c o n s i d e r a t i o n . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f m e d i c a l t r e a t m e n t f o r a c o n d i t i o n , 
c l a i m a n t must pr o v e by a preponderance o f t h e e v i d e n c e t h a t t h e compensable i n 
j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h a t c o n d i t i o n . J o r d a n v. SAIF, 86 Or 
App 29 (1987) . 
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Evidence f r o m f o u r d o c t o r s was p r e s e n t e d , t h r e e o f whom t e s t i f i e d a t t h e 
h e a r i n g . C l a i m a n t r e l i e s on t h e o p i n i o n s o f Dr. Mang and Dr. B e r t . Dr. Mang, 
t h e t r e a t i n g c h i r o p r a c t o r , n o t e d t h a t x - r a y s t a k e n as e a r l y as 1980 i n d i c a t e a 
s l i g h t backward d i s p l a c e m e n t o f t h e L4 v e r t e b r a over t h e L5 v e r t e b r a . He con
c l u d e d t h a t t h i s backward d i s p l a c e m e n t , o r r e t r o l i s t h e s i s , was produced by t h e 
compensable i n j u r y and i s a c o n t r i b u t i n g f a c t o r t o a major p o r t i o n o f c l a i m a n t ' s 
back c o m p l a i n t s . 

Dr. B e r t , an o r t h o p e d i s t , examined c l a i m a n t i n March 1986. He b e l i e v e d 
t h a t c l a i m a n t had a c h r o n i c d i s c syndrome and concluded t h a t c l a i m a n t ' s c o n d i 
t i o n was r e l a t e d t o t h e compensable i n j u r y . 

The employer r e l i e s on t h e o p i n i o n s o f Dr. Howell and Dr. F e c h t e l . Dr. 
Ho w e l l examined c l a i m a n t i n January 1986 and October 1986. He t e s t i f i e d t h a t 
t h e compensable i n j u r y was n o t a m a t e r i a l c o n t r i b u t i n g f a c t o r o f c l a i m a n t ' s need 
f o r m e d i c a l s e r v i c e s . He based h i s o p i n i o n on t h e -fact t h a t he f o u n d no o b j e c 
t i v e b a s i s f o r c l a i m a n t ' s c o m p l a i n t s o f p a i n o r o t h e r a b n o r m a l i t y t h a t r e a s o n 
a b l y c o u l d be c o n t r i b u t e d t o t h e 1979 back s t r a i n . A l t h o u g h he agreed t h a t t h e 
x - r a y s showed a m i l d r e t r o l i s t h e s i s , he d i d n o t b e l i e v e t h a t t h e p o s t i n j u r y x-
r a y s c o u l d d e t e r m i n e whether t h e r e t r o l i s t h e s i s was caused by trauma o r n a t u r a l 
p r o c e s s e s and d i d n o t b e l i e v e t h a t i t was t h e source o f c l a i m a n t ' s c o m p l a i n t s . 

Dr. F e c h t e l , a c h i r o p r a c t o r , b e l i e v e d t h a t c l a i m a n t had a d e g e n e r a t i v e 
j o i n t d i s e a s e . He t e s t i f i e d t h a t t h e compensable i n j u r y was n o t a m a t e r i a l con
t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n . 

When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we t e n d t o g i v e g r e a t e r 
w e i g h t t o t h e c o n c l u s i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n . T a y l o r v. SAIF, 75 
Or App 583 ( 1 9 8 5 ) . However, d e s p i t e Dr. Mang's n e a r l y two y e a r s o f c h i r o p r a c t i c 
m a n i p u l a t i o n s , t h e r e c o r d s u g g e s t s . t h a t o n l y two p h y s i c a l e x a m i n a t i o n s were p e r 
formed, i n F e b r u a r y 1986 and November 1986. Since Dr. Ho w e l l had s i m i l a r oppor
t u n i t i e s t o e v a l u a t e c l a i m a n t ' s c o n d i t i o n , we c o n s i d e r t h e p h y s i c i a n s t o be on 
e q u a l f o o t i n g i n t h i s r e g a r d . 

We a l s o g i v e more w e i g h t t o t h o s e m e d i c a l o p i n i o n s t h a t a r e b o t h w e l l -
reasoned and based on complete i n f o r m a t i o n when m e d i c a l e v i d e n c e i s d i v i d e d . 
Somers v. SAIF, 77 Or App 259 (19 8 6 ) . A f t e r our r e v i e w o f t h e r e c o r d , we f i n d 
t h a t o n l y Dr. H o w e l l ' s o p i n i o n meets b o t h c r i t e r i a . Dr. B e r t ' s o p i n i o n was con-
c l u s o r y and n o t t h o r o u g h l y e x p l a i n e d . H i s o p i n i o n r e f l e c t s l i t t l e a n a l y s i s and, 
i n i t s e n t i r e t y , s t a t e s o n l y : 

" I do f e e l t h a t , h i s t o r i c a l l y , h i s back problem r e 
l a t e s back t o an i n j u r y i n 1979 and t h a t i s t h e 
m a t e r i a l c o n t r i b u t i n g cause f o r h i s p r e s e n t need f o r 
m e d i c a l c a r e . " 

Dr. F e c h t e l never examined c l a i m a n t . He formed h i s o p i n i o n o n l y f r o m t h e 
m e d i c a l r e c o r d s . C o n s i d e r i n g t h e examining p h y s i c i a n s ' g r e a t e r f a m i l i a r i t y w i t h 
c l a i m a n t ' s c o n d i t i o n , we do n o t r e l y on Dr. F e c h t e l ' s o p i n i o n . 

Dr. Mang based h i s o p i n i o n on t h e pr e s u m p t i o n t h a t t h e r e t r o l i s t h e s i s was 
caused by t h e 1979 back s t r a i n . However, he had no b a s i s f o r comparison w i t h 
c l a i m a n t ' s c o n d i t i o n p r i o r t o 1980 and d i d n o t c o r r e l a t e h i s i n t e r p r e t a t i o n o f 
t h e x - r a y s w i t h any p h y s i c a l f i n d i n g s . 

I n c o n t r a s t , Dr. How e l l ' s e v a l u a t i o n o f . c l a i m a n t ' s c o n d i t i o n . a n d i t s r e l a 
t i o n s h i p t o t h e compensable i n j u r y was d e t a i l e d and based on a co m p l e t e f a c t u a l 
h i s t o r y . A f t e r two p h y s i c a l e x a m i n a t i o n s , a d e t a i l e d r e v i e w o f c l a i m a n t ' s medi
c a l r e c o r d s , i n c l u d i n g an i n t e r p r e t a t i o n o f h i s x - r a y s , and a r e v i e w o f t h e r e 
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s u i t s o b t a i n e d f r o m an MMPI t e s t , Dr. Howell concluded t h a t c l a i m a n t "has no e v i 
dence o f a p h y s i c a l cause f o r c o m p l a i n t s and no eviden c e o f o n g o i n g e f f e c t s from 
h i s o c c u p a t i o n a l a c t i v i t i e s [ f o r t h e e m p l o y e r ] . " We c o n s i d e r Dr. H o w e l l ' s o p i n 
i o n t o be t h o r o u g h and w e l l - r e a s o n e d . Under such c i r c u m s t a n c e s , we f i n d i t p e r 
s u a s i v e . Somers v. SAIF, supra. 

C o n s e q u e n t l y , we conclude on r e c o n s i d e r a t i o n t h a t c l a i m a n t has f a i l e d t o 
p r o v e by a preponderance o f t h e evidence t h a t t h e compensable i n j u r y was a mate
r i a l c o n t r i b u t i n g cause o f t h e c o n d i t i o n f o r which he seeks m e d i c a l s e r v i c e s . 
A c c o r d i n g l y , we a f f i r m t h e Referee's May.13, 1987 o r d e r t h a t u p h e l d t h e em
p l o y e r ' s d e n i a l . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
NORMA DOMINGUEZ, Claimant 
WCB Case No. C0-00123 

ORDER APPROVING CLAIM DISPOSITION AGREEMENT 
Coons & Cole, Claimant A t t o r n e y s 

Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

On September 20, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' 
c l a i m d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . However, upon d i s 
c o v e r i n g t h a t c l a i m a n t had n o t r e c e i v e d a complete, w r i t t e n n o t i c e a t t h e t i m e 
o f e x e c u t i o n o f t h e agreement, t h e Board r e s c i n d e d i t s acknowledgment and i s s u e d 
a new acknowledgment o f t h e agreement on October 24, 1990, t h e r e b y recommencing 
c l a i m a n t ' s 30-day r i g h t t o d i s a p p r o v e t h e agreement. Pursuant t o t h a t a gree
ment, i n c o n s i d e r a t i o n o f t h e payment o f $20,000 by t h e SAIF C o r p o r a t i o n , 
c l a i m a n t f u l l y r e l e a s e s her r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r her compensable i n j u r y . 

The agreement, as supplemented by t h e addendum, i s i n accordance w i t h t h e 
te r m s and c o n d i t i o n s p r e s c r i b e d by t h e D i r e c t o r . See ORS 656.236(1)'; OAR 436-
60-145. The Board does n o t f i n d any s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agree
ment. See ORS 656.236( 1 ) . A c c o r d i n g l y , t h e p a r t i e s ' c l a i m d i s p o s i t i o n agree
ment i s approved, hereby f u l l y and f i n a l l y r e s o l v i n g t h i s m a t t e r . An a t t o r n e y 
f e e p a y a b l e t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e terms o f t h e agreement i s 
a l s o approved. 

We n o t e , p a r e n t h e t i c a l l y , t h a t t h e c l a i m d i s p o s i t i o n agreement p u r p o r t s t o 
make i t s v a l i d i t y and enforcement c o n t i n g e n t upon a p p r o v a l o f a d i s p u t e d c l a i m 
s e t t l e m e n t i n v o l v i n g t h e same c l a i m (page 3, l i n e s 4-7). We have p r e v i o u s l y 
f o u n d an agreement w i t h s i m i l a r terms t o be unreasonable as a m a t t e r o f law and 
s e t i t a s i d e . Robert E. T i t e l , 42 Van N a t t a 2674 ( 1 9 9 0 ) . I n t h i s case, 
however, t h e d i s p u t e d c l a i m s e t t l e m e n t has a l r e a d y been approved by a Ref e r e e . 
T h e r e f o r e , t h e o b j e c t i o n a b l e language i s harmless and s h a l l n o t p r e c l u d e 
a p p r o v a l o f t h i s , agreement. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ALLEN L. FRINK, Claimant 
WCB Case No. 89-03874 

ORDER ON REVIEW 
M i c h a e l B. Dye, Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Mongrain's o r d e r t h a t 
g r a n t e d t h e i n s u r e r ' s r e q u e s t f o r a u t h o r i z a t i o n t o o f f s e t an a l l e g e d overpayment 
o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e i s t h e i n s u r e r ' s e n t i 
t l e m e n t t o an o f f s e t . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t t h e i n s u r e r was e n t i t l e d t o o f f s e t i t s o v e r p a y 
ment a g a i n s t f u t u r e awards o f permanent d i s a b i l i t y . On r e v i e w , c l a i m a n t . r e c o g 
n i z e s t h a t t h e i n s u r e r would be e n t i t l e d t o an o f f s e t , i f t h e e v i d e n c e a t hear
i n g showed t h a t he was n o t e n t i t l e d t o t h e b e n e f i t s . F a z z o l a r i v. U n i t e d Beer 
D i s t r i b u t o r s , 91 Or App 592 (19 8 8 ) . Claimant contends, however, t h a t t h e r e was 
no e v i d e n c e t o s u p p o r t t h e amount o f overpayment c l a i m e d by t h e i n s u r e r . We 
d i s a g r e e . 

C l a i m a n t r e l i e s on Metro Machinery R i g g i n g v. T a l l e n t , 94 Or App 245 
(1 9 8 8 ) , i n w h i c h t h e c o u r t d e n i e d an i n s u r e r ' s r e q u e s t t o o f f s e t an a l l e g e d 
overpayment o f compensation a g a i n s t any f u t u r e b e n e f i t s p a i d . The c o u r t f o u n d 
t h a t t h e i n s u r e r had f a i l e d t o p r e s e n t s u f f i c i e n t e v i d e n c e a t h e a r i n g t o pr o v e 
t h e amount o f t h e overpayment a l l e g e d , because t h e o n l y p r o o f r e g a r d i n g t h e 
amount o f overpayment, an a u d i t sh e e t , had not been i n t r o d u c e d a t h e a r i n g . 

I n t h i s case, however, a copy o f t h e i n s u r e r ' s a u d i t sheet was s u b m i t t e d 
by t h e i n s u r e r a n d . f u r n i s h e d t o c l a i m a n t ' s c o u n s e l . The sheet e x p l a i n s how t h e 
payments o f t h e v a r i o u s awards o f compensation were made and d e t a i l s t h e method 
o f c a l c u l a t i n g t h e c l a i m e d overpayment. The sheet was r e c e i v e d i n t o e v i d e n c e as 
E x h i b i t 113 and made p a r t o f t h e r e c o r d . No evidence o r t e s t i m o n y was s u b m i t t e d 
t o c o n t e s t o r c o n t r a d i c t t h e shee t . 

Based on t h e copy o f t h e a u d i t sh e e t , we conclude t h a t t h e i n s u r e r has 
e s t a b l i s h e d e n t i t l e m e n t t o an overpayment o f temporary d i s a b i l i t y . We t h e r e f o r e 
c o n c l u d e t h a t t h e i n s u r e r i s e n t i t l e d t o an o f f s e t i n an amount e q u a l t o t h e 
o v e r p a i d t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d o f t i m e between 
November 1986 and May 23, 1988. See Desi R. Dav i s , 42 Van N a t t a 1524 (1990) 
(Overpayment o f t e m p o r a r y t o t a l d i s a b i l i t y e s t a b l i s h e d by u n c o n t e s t e d c a n c e l l e d 
checks.) 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 14, 1989, as r e c o n s i d e r e d O c t o b e r 24, 
1989, i s a f f i r m e d . 
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I n t h e M a t t e r o f . t h e Compensation o f 
MELISSA J . KING-HEITZENRATER, Claimant 

WCB Case Nos. 89-05120 & 89-07835 
ORDER DENYING RECONSIDERATION 

Welch, e t a l . , Claimant A t t o r n e y s 
S t a f f o r d J. H a z e l e t t , Defense A t t o r n e y 

David O. Home, Defense A t t o r n e y 

L i b e r t y N o r t h w e s t has r e q u e s t e d r e c o n s i d e r a t i o n o f our September 28, 1990 
Order on Review. Contending t h a t i t , as w e l l as i t s c o u n s e l , d i d n o t r e c e i v e a 
copy o f t h e Board's o r d e r , L i b e r t y Northwest seeks r e c o n s i d e r a t i o n and r e p u b l i 
c a t i o n o f o u r o r d e r . We deny t h e r e q u e s t . 

A Board o r d e r i s f i n a l u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f 
c o p i e s o f such o r d e r , one o f t h e p a r t i e s appeals t o t h e Court o f Appeals f o r 
j u d i c i a l r e v i e w . ORS 656.295(8). The t i m e w i t h i n w h i c h t o appeal an o r d e r con
t i n u e s t o r u n , u n l e s s t h e o r d e r had been " s t a y e d , " w i t h d r a w n o r m o d i f i e d . 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or 
App 656, 659 (1 9 8 6 ) . 

The Board may r e p u b l i s h an o r d e r i f i t f i n d s t h a t i t f a i l e d t o m a i l a copy 
o f i t s p r i o r o r d e r t o a p a r t y . B e r l i n e r v. Weyerhaeuser Company, 92 Or App 264, 
266-67 ( 1 9 8 8 ) ; Mary J. Gates, 42 Van N a t t a 1813 (1 9 9 0 ) . An a t t o r n e y i s n o t a 
p a r t y . ORS 656.005(19); B e r l i n e r , supra, page 266, n. 1; Frank F. Pucher, J r . , 
41 Van N a t t a 794, 795 (1 9 8 9 ) . 

Here, L i b e r t y Northwest a s s e r t s t h a t i t , as w e l l as i t s c o u n s e l , d i d n o t 
r e c e i v e a copy o f t h e Board's September 28, 1990 o r d e r . I n s u p p o r t o f t h i s con
t e n t i o n , L i b e r t y Northwest e n c l o s e s a f f i d a v i t s f rom i t s s e n i o r c l a i m s examiner 
and i n - h o u s e c o u n s e l a t t e s t i n g t o t h e f a c t t h a t t h e y d i d n o t r e c e i v e a copy o f 
ou r o r d e r u n t i l a f t e r L i b e r t y Northwest's c o u n s e l c o n t a c t e d t h e Board on 
November 9, 1990 and r e q u e s t e d one. 

Such c i r c u m s t a n c e s do not j u s t i f y t h e r e i s s u a n c e o f our o r d e r . An o r d e r 
i s n o t i n v a l i d a t e d by a counsel's f a i l u r e t o r e c e i v e a copy o f t h e o r d e r . 
B e r l i n e r , s u p r a ; Pucher, supra. Even assuming t h a t L i b e r t y N o r t h w e s t d i d n o t 
r e c e i v e a copy o f t h e Board's o r d e r , t h a t a l s o does n o t i n v a l i d a t e t h e o r d e r . 
See B e r l i n e r , s u p r a ; Pucher, supra. Rather, t o prompt t h e r e i s s u a n c e o f our 
o r d e r as L i b e r t y Northwest r e q u e s t s , i t must e s t a b l i s h t h a t a copy o f t h e o r d e r 
was n o t m a i l e d t o i t . B e r l i n e r , supra. The r e c o r d does n o t s u p p o r t such a 
f i n d i n g . 

To b e g i n , t h e Board's o r d e r and f i l e i n d i c a t e s t h a t c o p i e s o f t h e o r d e r 
were m a i l e d t o a l l p a r t i e s , as w e l l as t h e i r r e p r e s e n t a t i v e s . S p e c i f i c a l l y , t h e 
Board's f i l e c o n t a i n s t h e o r i g i n a l Board o r d e r w h i c h c a r r i e s a n o t a t i o n b e s i d e 
b o t h L i b e r t y N o r t h w e s t ' s and i t s counsel's names i n d i c a t i n g t h a t a copy o f t h e 
o r d e r was m a i l e d t o L i b e r t y Northwest and i t s c o u n s e l a t t h e i n s u r e r ' s m a i l i n g 
a d d r e s s . Moreover, t h e s e c o p i e s have n o t been r e t u r n e d t o t h e Board as u n d e l i v -
e r a b l e by t h e p o s t a l s e r v i c e . F i n a l l y , t h e r e has been no c o n t e n t i o n f r o m t h e 
r e m a i n i n g p a r t i e s t o t h i s p r o c e e d i n g which would suggest t h a t t h e Board's m a i l 
i n g was d e f e c t i v e . Such c i r c u m s t a n c e s persuade us, a t a minimum, t h a t c o p i e s o f 
t h e Board's September 28, 1990 o r d e r were m a i l e d t o a l l p a r t i e s t o t h e proc e e d 
i n g . 

Based on t h e f o r e g o i n g r e a s o n i n g , we are persuaded t h a t a copy o f o u r 
September 28, 1990 o r d e r was m a i l e d t o L i b e r t y Northwest and a l l o t h e r p a r t i e s 
t o t h e p r o c e e d i n g . Inasmuch as our o r d e r has n e i t h e r been s t a y e d , w i t h d r a w n , 
m o d i f i e d , n or appealed w i t h i n 30 days o f i t s m a i l i n g t o t h e p a r t i e s , i t has 
become f i n a l . See ORS 656.295(8); B e r l i n e r v. Weyerhaeuser Company, su p r a ; 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , supra; F i s c h e r v. SAIF, supra. Consequently, 
we a r e w i t h o u t a u t h o r i t y t o r e c o n s i d e r our o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RAYMOND H. LOPEZ, Claimant 

WCB Case Nos. 89-13215, 89-11122 & 89-07642 
ORDER ON REVIEW 

Ch a r l e s E. Woods, Claimant A t t o r n e y 
W a llace & K l o r , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

Fireman's Fund r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee I r v i n g ' s o r d e r 
w h i c h : (1) s e t a s i d e i t s a g g r a v a t i o n d e n i a l o f c l a i m a n t ' s c u r r e n t low back 
symptoms; and (2) u p h e l d AIAC's d e n i a l o f c l a i m a n t ' s c l a i m as a new i n j u r y . On 
r e v i e w , t h e s o l e i s s u e i s r e s p o n s i b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

The R e f e r e e r e l i e d , i n p a r t , on Donald D. Dav i s , 40 Van N a t t a 2000 (1988) 
i n a l l o c a t i n g t h e burden o f p r o o f t o AIAC, t h e l a t e r i n s u r e r . S i n c e t h e Ref
er e e ' s o r d e r , we have i s s u e d L i n d a L. Wise, 42 Van N a t t a 115 (1990) i n w h i c h we 
disavowed D a v i s . T h e r e f o r e , we a p p l y t h e Wise a n a l y s i s t o a l l o c a t e t h e b u rden 
o f p r o o f . 

We s t a t e d i n Wise: 

"Where t h e second i n j u r y i s n o t accepted, t h e n t h e 
b u r d e n o f p e r s u a s i o n i s on e i t h e r t h e c l a i m a n t o r 
t h e f i r s t e m p l o y e r / i n s u r e r t o prove t h a t t h e r e was 
a w o r k - r e l a t e d i n j u r y w i t h t h e second employer/ 
i n s u r e r . Crowe v. Jeld-Wen, 77 Or App 8 1 , 86 
( 1 9 8 5 ) . Once t h a t has been done, t h e burden s h i f t s 
t o t h e second e m p l o y e r / i n s u r e r t o prove t h a t t h e 
w o r k - r e l a t e d i n j u r y d i d n o t i n d e p e n d e n t l y con
t r i b u t e t o t h e d i s a b i l i t y i n i s s u e . " L i n d a L. 
Wise, supra a t 116. 

I n t h i s case, Fireman's has t h e burden o f p e r s u a d i n g us t h a t c l a i m a n t s u f 
f e r e d a w o r k - r e l a t e d i n j u r y . We conclude t h a t c l a i m a n t d i d s u s t a i n a work-
r e l a t e d i n j u r y on Feb r u a r y 28, 1989 when he s l i p p e d on some grea s e and f e l l t o 
t h e f l o o r t h u s c a u s i n g i n c r e a s e d low back p a i n and c a u s i n g c l a i m a n t t o seek 
a d d i t i o n a l m e d i c a l t r e a t m e n t . Thus, t h e burden s h i f t e d t o AIAC t o p r o v e t h a t 
t h e w o r k - r e l a t e d i n j u r y d i d n o t cause a worsening o f c l a i m a n t ' s u n d e r l y i n g con
d i t i o n . Hensel Phelps v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) ; L i n d a L. Wise, s u p r a a t 
116. We agree w i t h t h e Referee t h a t AIAC has c a r r i e d i t s burden o f p r o o f . The 
p e r s u a s i v e e v i d e n c e e s t a b l i s h e s t h a t t h e i n j u r y w i t h AIAC d i d n o t i n d e p e n d e n t l y 
c o n t r i b u t e t o a w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . Thus, t h e R e f e r e e 
c o r r e c t l y a s s i g n e d r e s p o n s i b i l i t y t o Fireman's. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 5, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DWAIN M. MCCALLUM, Claimant 

WCB Case No. 89-22822 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Spear. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r w h i c h d e c l i n e d t o 
assess p e n a l t i e s and a s s o c i a t e d a t t o r n e y fees f o r a l l e g e d d i s c o v e r y v i o l a t i o n s . 
I n h i s b r i e f , c l a i m a n t r e q u e s t s t h a t t h e Board remand t h e case t o t h e Hearings 
D i v i s i o n f o r a d m i s s i o n o f a d d i t i o n a l e vidence. On r e v i e w , t h e i s s u e s a r e remand 
and p e n a l t i e s and a t t o r n e y , f e e s . We r e i n s t a t e c l a i m a n t ' s r e q u e s t f o r h e a r i n g 
and a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 
Remand 

The Board may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has 
been " i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must 
be c l e a r l y shown t h a t m a t e r i a l evidence was' n o t o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 (1 9 8 6 ) ; 
B e r n a r d L. Osborn, 37 Van N a t t a 1054, 1055 (1 9 8 5 ) , a f f ' d mem 80 Or App 152 
( 1 9 8 6 ) . 

Here, c l a i m a n t argues t h a t , by remanding t h e case f o r t h e a d m i s s i o n o f t h e 
r e q u e s t e d documents t o t h e r e c o r d , t h e Board w i l l be p r o v i d e d w i t h a d d i t i o n a l 
e v i d e n c e o f t h e SAIF's C o r p o r a t i o n ' s unreasonable co n d u c t . We do n o t f i n d , 
however, t h a t t h e r e c o r d has been i n s u f f i c i e n t l y d e v e l o p e d ; t h u s , we d e c l i n e t o 
remand t o t h e R e f e r e e . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e c o r r e c t l y found t h a t t h e Board d i s c o v e r y r u l e , OAR 438-07-
0 1 5 ( 2 ) , d i d n o t a p p l y i n t h i s case b e f o r e a r e q u e s t f o r h e a r i n g was f i l e d . How
e v e r , we f i n d t h a t t h e Referee d i d have j u r i s d i c t i o n t o e n f o r c e t h e D i r e c t o r ' s 
d i s c o v e r y r u l e , OAR 436-10-030(10). See Robert C. Smith, 42 Van N a t t a 899 
( 1 9 9 0 ) ; Lawrence A. D u r e t t e , 42 Van N a t t a 413 (19 9 0 ) . 

The above-mentioned cases, which i s s u e s subsequent t o t h e R e f e r e e ' s o r d e r , 
p r o v i d e t h a t , under t h e D i r e c t o r ' s r u l e , d i s c o v e r y o f m e d i c a l d o c u m e n t a t i o n must 
be p r o v i d e d w i t h i n a re a s o n a b l e t i m e . Thus, a l t h o u g h c l a i m a n t ' s d i s c o v e r y r e 
q u e s t was n o t e n f o r c e a b l e under t h e Board r u l e , SAIF was r e q u i r e d , under t h e 
D i r e c t o r ' s r u l e , t o p r o v i d e d i s c o v e r y m a t e r i a l s w i t h i n a r e a s o n a b l e t i m e f o l l o w 
i n g c l a i m a n t ' s October 2, 1989 r e q u e s t . N o t h i n g was p r o v i d e d by SAIF and a g a i n , 
on November 10, 1989, c l a i m a n t r e q u e s t e d d i s c o v e r y . The r e q u e s t e d m a t e r i a l was 
n o t f o r w a r d e d u n t i l November 28, 1989. We f i n d t h a t SAIF's u n e x p l a i n e d d e l a y i n 
p r o v i d i n g d i s c o v e r y was unreasonable. 

However, SAIF's a c t i o n s d i d n o t d e l a y payment o f compensation. Because 
t h e r e were no amounts " t h e n due," t h e r e i s n o t h i n g on w h i c h t o base a p e n a l t y . 
ORS 65 6 . 2 6 2 ( 1 0 ) . A d d i t i o n a l l y , because t h e r e was no showing t h a t SAIF unreason
a b l y r e s i s t e d payment o f compensation, c l a i m a n t ' s a t t o r n e y i s n o t e n t i t l e d t o an 
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a t t o r n e y f e e . See E l l i s v. McCall I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) ; L l o y d L. C r i p e , 
41 Van Natta.1774 ( 1 9 8 9 ) . 

ORDER 

C l a i m a n t ' s r e q u e s t f o r h e a r i n g i s r e i n s t a t e d and t h e R e f e r e e ' s o r d e r d a t e d 
December 12, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LAWRENCE E. MCINTIRE, Claimant 

WCB Case No. 89-12172 
ORDER ON REVIEW 

Malagon, Moore, e t a l . , C l aimant A t t o r n e y s 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r , B r i t t i n g h a m and Myers. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e V e l u r e ' s 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f reimbursement f o r t r a v e l expenses i n c u r r e d i n 
c o n n e c t i o n w i t h o b t a i n i n g m e d i c a l t r e a t m e n t . On r e v i e w , t h e i s s u e i s m e d i c a l 
s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

We make t h e f o l l o w i n g f i n d i n g s p u r s u a n t t o s t i p u l a t i o n : 
(1) C l a i m a n t s u s t a i n e d a compensable i n j u r y on J u l y 7, 1986, w i t h i n t h e 

S t a t e o f Oregon, and subsequent t o such d a t e he moved t o K e t c h i k a n , A l a s k a . 

(2) C l a i m a n t ' s t r e a t i n g p h y s i c i a n has been Dr. C a r l s o n , M.D., who i s a l s o 
l o c a t e d i n K e t c h i k a n , A l a s k a . 

(3) SAIF o f f e r s no o b j e c t i o n t o Dr. Car l s o n ' s t r e a t m e n t o f c l a i m a n t and 
has a c c e p t e d r e s p o n s i b i l i t y f o r Dr. Carls o n ' s b i l l i n g s . 

(4) C l a i m a n t has p r o p e r l y s u b m i t t e d r e q u e s t s f o r m i l e a g e reimbursement 
f o r h i s t r e a t m e n t w i t h Dr. C a r l s o n t o SAIF. 

(5) SAIF's response t o such r e q u e s t s was t o i s s u e t h e d e n i a l l e t t e r o f 
June 20, 1989, w i t h t h e b a s i s t h a t SAIF i s n o t r e s p o n s i b l e f o r t r a v e l r e i m b u r s e 
ment o u t s i d e t h e S t a t e o f Oregon. 

(6) There i s no i s s u e as t o t h e a p p r o p r i a t e n e s s o f t h e amounts s u b m i t t e d . 

CONCLUSIONS OF LAW AND OPINION 

T h i s d i s p u t e was p r e s e n t e d based on t h e f o r e g o i n g s t i p u l a t i o n ; no f u r t h e r 
e v i d e n c e was o f f e r e d . The Referee concluded t h a t an i n j u r e d w o r k e r i s e n t i t l e d 
t o a l l r e a s o n a b l e and necessary expenses a s s o c i a t e d w i t h t r e a t m e n t by h i s 
a t t e n d i n g p h y s i c i a n and t h a t such expenses i n c l u d e t h e c o s t o f t r a n s p o r t a t i o n . 
He r e j e c t e d SAIF's c o n t e n t i o n t h a t t r a v e l expenses a s s o c i a t e d w i t h o u t - o f - s t a t e 
t r e a t m e n t a r e n o t compensable and o r d e r e d payment o f c l a i m a n t ' s t r a v e l expenses. 

On r e v i e w , SAIF r e a s s e r t s i t s sweeping c o n t e n t i o n t h a t ORS 656.245 does 
n o t c r e a t e an e n t i t l e m e n t t o reimbursement o f t r a v e l expenses a s s o c i a t e d w i t h 
r e a s o n a b l e and necessary m e d i c a l t r e a t m e n t . SAIF contends t h a t t h e r i g h t t o 
t r a v e l r eimbursement i s a c r e a t u r e o f a d m i n i s t r a t i v e r u l e , r a t h e r t h a n s t a t u t e ; 
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t h a t t h e a d m i n i s t r a t i v e r u l e s address t r a v e l expenses a s s o c i a t e d w i t h t r e a t m e n t 
by Oregon p h y s i c i a n s o n l y ; and t h e r e f o r e , t h a t no i n j u r e d w orker i s ever e n t i t l e d 
t o t r a v e l expenses a s s o c i a t e d w i t h o u t - o f - s t a t e t r e a t m e n t . SAIF d i d n o t o b j e c t 
t o c l a i m a n t ' s s e l e c t i o n o f t r e a t i n g p h y s i c i a n . SAIF does n o t con t e n d t h a t t h e 
s e r v i c e s r e n d e r e d were n o t rea s o n a b l e and necessary. Nor does SAIF suggest t h a t 
t h e r e i s a n y t h i n g unreasonable about t h e d i s t a n c e c l a i m a n t t r a v e l l e d t o o b t a i n 
s e r v i c e s i n t h i s case. SAIF's case r e s t s s o l e l y on t h e g e n e r a l p r o p o s i t i o n 
s t a t e d above. 

We r e j e c t SAIF's c o n t e n t i o n t h a t t r a v e l expenses a r e n o t compensable medi
c a l s e r v i c e s under ORS 656.245. T h e r e f o r e , c l a i m a n t ' s e n t i t l e m e n t t o r e i m b u r s e 
ment does n o t depend on whether o r n o t t r a v e l t o v i s i t an o u t - o f - s t a t e p h y s i c i a n 
i s s p e c i f i c a l l y addressed by t h e a d m i n i s t r a t i v e r u l e s . 

Former ORS 656.245(1) p r o v i d e s t h a t 

"For e v e r y compensable i n j u r y , t h e i n s u r e r o r . t h e s e l f -
i n s u r e d employer s h a l l cause t o be p r o v i d e d m e d i c a l s e r 
v i c e s f o r c o n d i t i o n s r e s u l t i n g from t h e i n j u r y f o r such 
p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e proc e s s o f t h e 
r e c o v e r y r e q u i r e s . . . . Such m e d i c a l s e r v i c e s s h a l l i n 
c l u d e m e d i c a l , s u r g i c a l , h o s p i t a l , n u r s i n g , ambulances 
and o t h e r r e l a t e d s e r v i c e s , and d r u g s , m e d i c i n e , 
c r u t c h e s and p r o s t h e t i c a p p l i a n c e s , braces and s u p p o r t s 
and, where necessary, p h y s i c a l r e s t o r a t i v e s e r v i c e s . " 
(Emphasis s u p p l i e d . ) 

I n Francoeur v. SAIF, 17 Or App 37 (1 9 7 4 ) , t h e Co u r t o f Appeals h e l d t h a t 
a c l a i m a n t was e n t i t l e d t o reimbursement o f t r a v e l expenses co n n e c t e d w i t h 
r e a s o n a b l e and necessary m e d i c a l t r e a t m e n t . The c o u r t d i d n o t r e l y on any 
a d m i n i s t r a t i v e r u l e i n so h o l d i n g . 

I n S t r i t t v. SAIF, 37 Or App 893 (197 8 ) , t h e c o u r t i n t e r p r e t e d ORS 656.245 
t o c r e a t e a r i g h t t o t r a v e l expenses which a re necessary i n c o n n e c t i o n w i t h a 
" m e d i c a l l y p r e s c r i b e d course o f t r e a t m e n t . " I d . , 37 Or App a t 897. A g a i n , t h e 
c o u r t made no m e n t i o n i n i t s o p i n i o n o f any a d m i n i s t r a t i v e r u l e . 

On t h e b a s i s o f t h e s e cases, we conclude t h a t t r a v e l expenses a r e " o t h e r 
r e l a t e d s e r v i c e s " w i t h i n t h e meaning o f ORS 656.245(1). An i n j u r e d w orker i s 
e n t i t l e d t o a l l r e a s o n a b l e and necessary m e d i c a l s e r v i c e s , whether o r n o t ob
t a i n e d w i t h i n t h e s t a t e o f Oregon. Reynaga v. Northwest Farm Bureau, 300 Or 255 
( 1 9 8 5 ) . The Supreme C o u r t , i n Reynaga, h e l d t h a t a worker cannot be d e n i e d an 
e n t i r e c l a s s o f m e d i c a l s e r v i c e s , which a re compensable when p r o v i d e d i n t h e 
s t a t e o f Oregon, s i m p l y because t h e s e r v i c e s a r e p r o v i d e d o u t s i d e o f t h e s t a t e . 
T h e r e f o r e , we h o l d t h a t a worker i s e n t i t l e d t o t r a v e l expenses r e q u i r e d t o ob
t a i n r e a s o n a b l e and necessary o u t - o f - s t a t e t r e a t m e n t . See Donald H. Wood, 42 
Van N a t t a 1522 ( 1 9 9 0 ) . 1 

Inasmuch as SAIF has conceded t h a t c l a i m a n t ' s c h o i c e o f a t t e n d i n g p h y s i 
c i a n i s a p p r o p r i a t e and does n o t contend t h a t she c o u l d o b t a i n l i k e s e r v i c e s 
c l o s e r t o her home, we do n o t dec i d e whether reimbursement o f t r a v e l expense i s 
s u b j e c t t o a t e s t o f reasonableness and, i f so, what an i n s u r e r must do t o p u t a 
w o r k e r on n o t i c e t h a t reasonableness i s i n i s s u e . See SAIF v. H o l s t o n , supra, 
63 Or App a t 352, n. 2, i n which t h e c o u r t a l s o d e c l i n e d t o address t h a t ques
t i o n where t h e q u e s t i o n was n o t r a i s e d . 
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ORDER 

The R e f e r e e ' s o r d e r , e n t e r e d on o r about October 13, 1989, i s a f f i r m e d . 
For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $600, 
p a y a b l e by t h e SAIF C o r p o r a t i o n . 

1 We n o t e t h a t SAIF contends t h a t P y l e v. SAIF, 55 Or App 965 ( 1 9 8 2 ) , 
e s t a b l i s h e s t h a t a wo r k e r i s n o t e n t i t l e d t o t r a v e l reimbursement r e l a t e d t o 
o u t - o f - s t a t e t r e a t m e n t . We do n o t share SAIF's i n t e r p r e t a t i o n o f t h e case. I n 
P y l e , t h e c o u r t . r e v e r s e d an o r d e r h o l d i n g t h a t a r e l o c a t e d w o r k e r was n o t e n t i 
t l e d t o t r a v e l expenses f r o m h i s o u t 7 0 f - s t a t e home t o h i s l o n g t i m e Oregon p h y s i 
c i a n . The c o u r t r e q u i r e d SAIF t o rei m b u r s e t r a v e l expenses f r o m t h e Oregon 
b o r d e r t o t h e t r e a t i n g p h y s i c i a n ' s Medford o f f i c e . As t h e c o u r t l a t e r n o t e d i n 
SAIF v. H o l s t o n , 63 Or App 348, n. 2 (198 3 ) , P y l e d e a l t o n l y w i t h t h e r i g h t o f a 
r e l o c a t e d w o r k e r t o c l a i m expenses i n c u r r e d i n o r d e r t o c o n t i n u e t o see an 
Oregon t r e a t i n g p h y s i c i a n , w i t h o u t r e g a r d t o t h e r e asonableness o f t h e amount o f 
t r a v e l expense i n v o l v e d . The c o u r t addressed i t s e l f s o l e l y t o t h e c o r o l l a r y o f 
t h e r i g h t t o s e l e c t a t r e a t i n g p h y s i c i a n w i t h i n t h e s t a t e . Given t h e narrowness 
o f t h e i s s u e a c t u a l l y addressed i n P y l e , we d e c l i n e t o c o n s t r u c t a r u l e o f d e c i 
s i o n , n o t a r t i c u l a t e d by t h e c o u r t , which would govern a problem n o t posed i n 
t h a t c a s e — t h a t i s , t h e r i g h t o f a worker who has r e l o c a t e d o u t o f s t a t e t o 
t r a v e l expenses i n c u r r e d t o o b t a i n t r e a t m e n t where he l i v e s . 

November 27, 1990 : ; C i t e as 42 Van N a t t a 2672 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS F. SCOTT, C l a i m a n t 
WCB Case No. 89-03612 

ORDER ON REVIEW 
Ba l d w i n & B r i s c h e t t o , Claimant A t t o r n e y s 

Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 
The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Shebley's o r d e r w h i c h : 

(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r c h e m i c a l l y - i n d u c e d d e r m a t i t i s 
and c h e m i c a l s e n s i t i v i t y t o colophony and t h i u r a m ; (2) foun d t h a t c l a i m a n t ' s 
c l a i m was n o t p r e c l u d e d by an o u t - o f - s t a t e c l a i m ; (3) found t h a t c l a i m a n t ' s 
c l a i m was n o t u n t i m e l y f i l e d ; and (4) awarded c l a i m a n t ' s a t t o r n e y an assessed 
f e e o f $11,101.32. On r e v i e w , t h e i s s u e s aire j u r i s d i c t i o n , c o m p e n s a b i l i t y and . 
a t t o r n e y f e e s . We a f f i r m i n p a r t and mo d i f y i n p a r t . 

FINDINGS OF FACT 

The Board a d o p t s t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

SAIF argues t h a t t h e f a c t t h a t c l a i m a n t has an acce p t e d Idaho c l a i m b a r s 
him f r o m f i l i n g a c l a i m i n Oregon o r , a l t e r n a t i v e l y , t h a t c l a i m a n t d i d n o t 
t i m e l y f i l e h i s c l a i m i n Oregon. 

T i m e l i n e s s o f C l a i m 

W i t h r e s p e c t t o t h e i s s u e o f t i m e l y f i l i n g i n Oregon, f o r m e r ORS 656.807, 
i n e f f e c t a t t h e t i m e o f c l a i m a n t ' s exposure a t h i s Oregon employment, G e n e r a l 
Spray S e r v i c e (now General Tree S e r v i c e ) , p r o v i d e d , i n p e r t i n e n t p a r t : 
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" A l l o c c u p a t i o n a l d i s e a s e c l a i m s s h a l l be v o i d un
l e s s a c l a i m i s f i l e d w i t h t h e S t a t e A c c i d e n t 
I n s u r a n c e Fund o r d i r e c t r e s p o n s i b i l i t y employer 
w i t h i n f i v e y e a r s . a f t e r t h e l a s t exposure i n em
ployment s u b j e c t t o t h e Workmen's Compensation Law 
and w i t h i n 180 days from t h e d a t e t h e c l a i m a n t be
comes d i s a b l e d o r i s i n f o r m e d by a p h y s i c i a n t h a t 
he i s s u f f e r i n g from an o c c u p a t i o n a l d i s e a s e 
w h i c h e v e r i s l a t e r . " Former ORS 656.807(1). 

The R eferee found t h a t t h e l e t t e r c l a i m a n t r e c e i v e d f r o m t h e Idaho p h y s i 
c i a n on J u l y 15, 1980, i n f o r m i n g him t h a t he was a l l e r g i c t o r u b b e r g l o v e s worn 
a t h i s Idaho employment, was s u f f i c i e n t t o s t a r t t h e 180-day p e r i o d r u n n i n g . 
Then, because c l a i m a n t c o n t a c t e d h i s Oregon employer i n December 1980 t o d i s 
cuss t h e p o s s i b i l i t y o f t h a t employment c a u s i n g t h e d e r m a t i t i s , c l a i m a n t s u f f i 
c i e n t l y p u t t h e employer on n o t i c e o f a c l a i m . Thus, he found c l a i m a n t ' s 
" f i l i n g " was t i m e l y . We agree t h a t c l a i m a n t t i m e l y f i l e d h i s c l a i m , b u t f o r a 
d i f f e r e n t r e a son. 

D u r i n g t h e t i m e p e r i o d r e f e r r e d t o by t h e R e f e r e e , c l a i m a n t was n o t i f i e d 
o f an o c c u p a t i o n a l d i s e a s e caused by h i s Idaho employment. (Ex. 1 3 ) . There 
was no l i n k t o h i s Oregon employment suggested a t t h a t t i m e . When c l a i m a n t d i d 
d i s c u s s w i t h h i s f o r m e r employer i n December 1980, t h e p o s s i b i l i t y t h a t h i s 
Oregon employment caused t h e d e r m a t i t i s , t h e employer d e n i e d such c a u s a t i o n . 
A t no t i m e d u r i n g t h e p e r i o d c l a i m a n t was s u b s e q u e n t l y examined and t r e a t e d a t 
Oregon H e a l t h Sciences U n i v e r s i t y was he i n f o r m e d t h a t h i s employment w i t h t h e 
Oregon employer was t h e cause o f h i s d e r m a t i t i s . 

I t was n o t u n t i l December 1, 1988, t h a t c l a i m a n t was i n f o r m e d by Dr. 
L e v i n , i m m u n o l o g i s t , t h a t h i s exposure a t t h e Oregon employer. G e n e r a l Tree. 
S e r v i c e , was t h e cause o f h i s d e r m a t i t i s . A f t e r r e c e i v i n g t h a t i n f o r m a t i o n 
f r o m Dr. L e v i n , c l a i m a n t f i l e d a c l a i m w i t h SAIF on January 2, 1989. We con
c l u d e t h a t c l a i m a n t d i d t i m e l y f i l e h i s o c c u p a t i o n a l d i s e a s e c l a i m a g a i n s t t h e 
Oregon employer. 

C l a i m B a r r e d by Idaho Claim 

SAIF, r e l y i n g on M i v i l l e v. SAIF, 76 Or App 603 (1985) and P r o g r e s s 
Q u a r r i e s v. V a a n d e r i n g , 80 Or App 160 ( 1 9 8 6 ) , argues t h a t c l a i m a n t i s b a r r e d by 
t h e a c c e p t e d Idaho c l a i m from f i l i n g a c l a i m i n Oregon. SAIF's r e l i a n c e on t h e 
above-mentioned cases i s m i s p l a c e d . 

I n t h i s case, c l a i m a n t ' s Idaho c l a i m was accepted as an o c c u p a t i o n a l d i s 
ease f o r " s k i n rash'on hands," caused by exposure t o i o d i n e a t h i s d a i r y j o b i n 
I d a h o . (Ex. 14-1,2). The c l a i m f i l e d i n Oregon, i n January 1989, was f o r 
c h e m i c a l l y - i n d u c e d d e r m a t i t i s ( a l l e r g y t o colophony and t h i u r a m ) , a l l e g e d l y 
caused by exposure a t h i s Oregon j o b . We conclude t h a t c l a i m a n t ' s Oregon c l a i m 
i s a s e p a r a t e c l a i m f r o m h i s Idaho c l a i m , and i s r e l a t e d t o employment w i t h an 
Oregon employer, t h u s p l a c i n g c l a i m a n t under t h e j u r i s d i c t i o n o f Oregon 
Workers' Compensation Law. 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s Oregon c l a i m i s n o t b a r r e d by accep
t a n c e o f an Idaho c l a i m . 

C o m p e n s a b i l i t y 

The Board adopts t h e Referee's "Conclusions o f Law and O p i n i o n " w i t h 
r e s p e c t t o t h e i s s u e o f c o m p e n s a b i l i t y . 
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A t t o r n e y Fee 
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The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y an assessed f e e o f $11,101.32. 
SAIF argues t h a t t h e amount i s e x c e s s i v e . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n 
a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h i s m a t t e r i s 
$8,500, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case, as r e p r e s e n t e d i n p a r t by d e p o s i t i o n s 
t a k e n and l e n g t h o f h e a r i n g , t h e c o m p l e x i t y o f t h e i s s u e o f c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c o n t a c t d e r m a t i t i s , and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t 
i n v o l v e d . 

A d d i t i o n a l l y , on r e v i e w , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
438-15-010(4) and c o n s i d e r i n g t h e t i m e devoted t o t h e case as r e p r e s e n t e d by 
c l a i m a n t ' s b r i e f s , we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w , c o n c e r n i n g t h e j u r i s d i c t i o n a l and c o m p e n s a b i l i t y i s s u e s , i s 
$2,000. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 17, 1989.is a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . That p o r t i o n o f t h e o r d e r which awarded an assessed a t t o r n e y f e e o f 
$11,101.32 i s m o d i f i e d . C l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $8,500 
f o r s e r v i c e s a t h e a r i n g . The remainder o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s 
on Board r e v i e w c o n c e r n i n g t h e j u r i s d i c t i o n and c o m p e n s a b i l i t y i s s u e s , c l a i m a n t ' s 
a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f $2,000, p a y a b l e by t h e SAIF 
C o r p o r a t i o n . 

November 27, 1990 , C i t e as 42 Van N a t t a 2674 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT E. TITEL, Claimant 
WCB Case No. C0-00208 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Cournoyer & Sussman, Claimant A t t o r n e y s 

K a t h r y n L. W i l s k e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

On October 22, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e a bove-captioned m a t t e r . Pursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $1,000 by t h e SAIF C o r p o r a t i o n , 
c l a i m a n t f u l l y r e l e a s e s h i s r i g h t t o f u t u r e ' w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . We s e t a s i d e t h e proposed 
d i s p o s i t i o n . 

A d i s p u t e d c l a i m s e t t l e m e n t (DCS) was s u b m i t t e d contemporaneously w i t h t h e 
c l a i m d i s p o s i t i o n agreement. The terms o f t h e c l a i m d i s p o s i t i o n agreement p u r 
p o r t t o make i t s v a l i d i t y and enforcement c o n t i n g e n t upon a p p r o v a l o f t h e DCS 
and Order o f D i s m i s s a l i n v o l v i n g t h e same c l a i m (page 5, l i n e s 1 0 - 1 4 ) . However, 
OAR 438-09-030(1) (Temp.) p r o v i d e s t h a t acknowledgment o f a c l a i m d i s p o s i t i o n 
agreement suspends a l l o t h e r p r o c e e d i n g s on t h e c l a i m . Thus, t h e p r o c e s s i n g o f 
a DCS i s suspended and i t cannot be rev i e w e d o r approved w h i l e t h e c l a i m d i s p o 
s i t i o n agreement i s p e n d i n g . Because t h e DCS cannot be r e v i e w e d o r approved 
w h i l e t h e c l a i m d i s p o s i t i o n agreement i s pending and because t h e v a l i d i t y o f 
t h i s c l a i m d i s p o s i t i o n agreement depends upon a p p r o v a l o f t h e DCS, t h e t e r m s o f 
t h i s agreement p r e c l u d e us from d e t e r m i n i n g whether i t can o r s h o u l d be ap p r o v 
ed. We c o n c l u d e t h a t an agreement which i n c l u d e s such terms i s u n r e a s o n a b l e as 
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a m a t t e r o f law. T h e r e f o r e , t h i s agreement must be s e t a s i d e . 
ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) , ( 2 ) . F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we 
would be w i l l i n g t o c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 

November 28, 1990 C i t e as 42 Van N a t t a 2675 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN H. FRANTZ, Claimant 
WCB Case No. 89-12006 

ORDER ON REVIEW 
Malagon, Moore, e t a l . , C l aimant A t t o r n e y s 
Robert Jackson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r t h a t : (1) d e c l i n e d t o 
award permanent and t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d c l a i m a n t ' s unscheduled 
permanent d i s a b i l i t y award f o r a r i g h t s h o u l d e r c o n d i t i o n - f r o m 44 p e r c e n t (140.8 
d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 52 p e r c e n t (166.4 d e g r e e s ) . On 
r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g c o r r e c t i o n . 

The R eferee f o u n d t h a t c l a i m a n t ' s h i g h e s t s k i l l l e v e l f r o m p r i o r work 
e x p e r i e n c e was SVP 6. We i n s t e a d f i n d t h a t c l a i m a n t ' s h i g h e s t SVP d u r i n g t h e 
t e n y e a r s p r i o r t o t h e d a t e o f h e a r i n g was 7 f o r h i s work as a m o b i l e home p a r k 
manager. 

FINDING OF ULTIMATE FACT 

Cl a i m a n t has s u s t a i n e d a 47 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h i s r i g h t s h o u l d e r i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee i n r e g a r d t o t h i s 
i s s u e . 

E x t e n t o f Unscheduled D i s a b i l i t y 

The R eferee found t h a t c l a i m a n t was e n t i t l e d t o a v a l u e o f 52 p e r c e n t 
under t h e s t a n d a r d s f o r h i s r i g h t s h o u l d e r i n j u r y . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on January 1 1 , 1989; h i s c l a i m was 
c l o s e d by a May 26, 1989 D e t e r m i n a t i o n Order. I n d e t e r m i n i n g t h e e x t e n t o f 
c l a i m a n t ' s permanent d i s a b i l i t y , we a p p l y t h e s t a n d a r d s f o r e v a l u a t i n g permanent 
d i s a b i l i t y as adopted by t h e D i r e c t o r , p u r s u a n t t o former ORS 656.726(3) ( f ) . 
See f o r m e r ORS 656.283(7). S p e c i f i c a l l y , we a p p l y t h e v e r s i o n o f f o r m e r OAR 
436-35-001 e t seq, i n e f f e c t a t t h e t i m e o f t h e May 26, 1989 D e t e r m i n a t i o n 
Order. 
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The d e t e r m i n a t i o n o f unscheduled permanent p a r t i a l d i s a b i l i t y under t h e 
" s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once 
e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i 
p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g 
u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t 
age o f u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 66 i s 1. Former OAR 436-35-
2 9 0 ( 4 ) . 

Formal E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s h i g h s c h o o l e d u c a t i o n i s 0. Former 
OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( b ) . 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l d emonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f h e a r i n g i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n y e a r s p r i o r t o t h e d a t e o f hear 
i n g was 7 f o r h i s work as a m o b i l e home park manager. T h e r e f o r e , t h e a p p r o p r i 
a t e v a l u e f o r s k i l l s i s 1. I d . 

T r a i n i n g 

Former OAR 436-35-300(5) s t a t e s : 
" T r a i n i n g : (a) For workers who do n o t have competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t , a v a l u e o f p l u s one 
s h a l l be a l l o w e d . 

" ( b ) For w o r k e r s who do have competence i n some s p e c i f i c 
v o c a t i o n a l p u r s u i t , no v a l u e s h a l l be a l l o w e d . " 

The " s t a n d a r d s " do n o t d e f i n e t h e t e r m " s p e c i f i c v o c a t i o n a l p u r s u i t . " 
Because we c o n c l u d e t h a t f o r m e r OAR 436-35-300(5) was i n t e n d e d t o d i f f e r e n t i a t e 
between t h o s e who have and t h o s e who have n o t a c q u i r e d f o r m a l o r o n - t h e - j o b 
t r a i n i n g s u f f i c i e n t t o p e r f o r m something o t h e r t h a n e n t r y l e v e l employment, we 
i n t e r p r e t " s p e c i f i c v o c a t i o n a l p u r s u i t " t o mean employment o t h e r t h a n an e n t r y 
l e v e l p o s i t i o n . L a r r y L. McDouqal, 42 Van N a t t a 1544 ( 1 9 9 0 ) . 

I n t h i s case, c l a i m a n t has a c e r t i f i c a t e i n s m a l l e n g i n e r e p a i r . C l a i m a n t 
i s , t h e r e f o r e , e n t i t l e d t o no v a l u e f o r t r a i n i n g . 

A d a p t a b i l i t y 

When, as h e r e , a worker has r e t u r n e d t o m o d i f i e d work, t h e a d a p t a b i l i t y 
f a c t o r i s based on t h e t a b l e found a t former OAR 436-35-310(3). C l a i m a n t d i d 
l a n d s c a p i n g and r e p a i r work a t h i s j o b a t i n j u r y , which we c o n c l u d e was medium 
l e v e l work. C l a i m a n t ' s t r e a t i n g p h y s i c i a n s t a t e d t h a t c l a i m a n t c o u l d no l o n g e r 
do t h e maintenance work a t h i s j o b . C l a i m a n t ' s m o d i f i e d j o b i s s t i l l i n t h e 
l a n d s c a p i n g b u s i n e s s . Since he i s capable and does l i f t 30 pounds t o w a i s t 
l e v e l , we f i n d t h a t c l a i m a n t ' s j o b i s now i n t h e l i g h t c a t e g o r y . C l a i m a n t i s , 
t h e r e f o r e , e n t i t l e d t o a v a l u e o f 2 f o r a d a p t a b i l i t y . 
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Imp a i r m e n t 

The range o f m o t i o n and s t r e n g t h t e s t i n g p e r f o r m e d c l o s e s t i n t i m e t o t h e 
h e a r i n g was pe r f o r m e d by t h e Western M e d i c a l C o n s u l t a n t s . We r e l y on t h o s e 
measurements i n d e t e r m i n i n g c l a i m a n t ' s impairment r a t i n g . 

We c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o t h e f o l l o w i n g v a l u e s f o r l o s t 
r ange o f m o t i o n . For 80 degrees o f a b d u c t i o n c l a i m a n t i s a s s i g n e d a v a l u e o f 4 
p e r c e n t . Former OAR 436-35-330(5). For 15 degrees o f a d d u c t i o n c l a i m a n t i s 
a s s i g n e d a v a l u e o f 1 p e r c e n t . Former OAR 436-35-330(7). For 15 degrees o f 
e x t e r n a l r o t a t i o n c l a i m a n t i s assig n e d a v a l u e o f 7.5 p e r c e n t . Former OAR 436-
35 - 3 3 0 ( 1 1 ) . For 60 degrees o f f o r w a r d e l e v a t i o n c l a i m a n t i s a s s i g n e d a v a l u e o f 
5 p e r c e n t . Former OAR 436-35-330(1). Adding t h e s e v a l u e s produces a sum o f 
17.5 p e r c e n t . 

Former OAR 436-35-330(19) a l l o w s up t o 48 p e r c e n t i m p a i r m e n t where, as 
he r e , l o s s o f s t r e n g t h o f t h e sh o u l d e r i s a r e s u l t o f p h y s i c a l damage t o t h e 
s h o u l d e r r a t h e r t h a n t h e s p i n e . When Dr. Schachner o p e r a t e d on c l a i m a n t ' s 
s h o u l d e r , t h e r o t a t o r c u f f was t o r n and pee l e d back so f a r t h a t Schachner c o u l d 
n o t r e p a i r i t . The Western M e d i c a l C o n s u l t a n t s n o t e d t h a t c l a i m a n t has l i t t l e 
use o f h i s s h o u l d e r . I n l i g h t o f t h e s e f a c t s , we conclu d e t h a t a v a l u e o f 30 
p e r c e n t f o r l o s s o f s t r e n g t h i s a p p r o p r i a t e . 

These v a l u e s a r e combined f o r a t o t a l i mpairment v a l u e o f 42.5 p e r c e n t f o r 
l o s s o f s t r e n g t h and l o s t range o f mot i o n . 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y 

H a ving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e , 1, i s added t o h i s e d u c a t i o n v a l u e , 1, t h e sum i s 2. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 2, t h e p r o d u c t i s 4. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e o f 42.5, t h e r e s u l t i s 
46.5 p e r c e n t unscheduled permanent d i s a b i l i t y . Former OAR 436-35-280(7). That 
d i s a b i l i t y f i g u r e i s rounded t o t h e next h i g h e r whole p e r c e n t a g e . I d . 
C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 47 p e r c e n t . 

SAIF does n o t seek r e d u c t i o n o f c l a i m a n t ' s award under t h e d i s a b i l i t y 
s t a n d a r d s . T h e r e f o r e , t h e award w i l l not be a l t e r e d . A c c o r d i n g l y , t h e Ref
e r e e ' s o r d e r i s a f f i r m e d . 

ORDER 

The Referee's o r d e r d a t e d November 3, 1989 i s a f f i r m e d . 

November 28, 1990 C i t e as 42 Van N a t t a 2677 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LAWRENCE D. KRUSE, Claimant 

WCB Case No. 88-12603 
ORDER ON REVIEW 

Malagon, Moore, e t a l . , C l a i m a n t A t t o r n e y s 
Jim Dodge ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee H i g a s h i ' s o r d e r t h a t 
awarded c l a i m a n t permanent and t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order 
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d i d n o t award a d d i t i o n a l permanent d i s a b i l i t y beyond - t h e 20 p e r c e n t (64 degrees) 
c l a i m a n t had p r e v i o u s l y r e c e i v e d f o r a l e f t s h o u l d e r i n j u r y . On r e v i e w , t h e 
i s s u e i s e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g permanent and t o t a l d i s a b i l 
i t y . We r e v e r s e and m o d i f y . 

FINDINGS OF FACT 

On August 2 1 , 1984, c l a i m a n t compensably i n j u r e d h i s l e f t s h o u l d e r and 
c e r v i c a l and t h o r a c i c s p i n e w h i l e employed f o r SAIF's i n s u r e d . 

C l a i m a n t has s e v e r a l p r e e x i s t i n g c o n d i t i o n s w h i c h i n c l u d e t h o r a c o l u m b a r 
s c o l i o s i s t h a t was n o t worsened by h i s compensable l e f t s h o u l d e r and t h o r a c i c 
i n j u r y . I n a d d i t i o n c l a i m a n t has p r e e x i s t i n g c e r v i c a l s p o n d y l o s i s , and P e r t h e ' s 
d i s e a s e i n t h e l e f t h i p , which he had as a c h i l d and which r e s u l t e d i n d e t e r i o 
r a t i o n o f t h e head o f t h e l e f t femur. I n 1976, c l a i m a n t was i n v o l v e d i n a 
n o n w o r k - r e l a t e d a u t o m o b i l e a c c i d e n t where he l o s t t h e t i p o f h i s r i g h t thumb and 
f r a c t u r e d h i s p e l v i s near t h e r i g h t h i p . I n 1981 c l a i m a n t had a b i l a t e r a l t o t a l 
h i p j o i n t r e p l a c e m e n t . C l a i m a n t was found m e d i c a l l y s t a t i o n a r y f o l l o w i n g t h i s 
a c c i d e n t on May 9, 1984. C l a i m a n t was able, t o w a l k w e l l , and he had good range 
o f m o t i o n ; however, he e x p e r i e n c e d some p e r s i s t e n t upper back problems and numb
ness i n h i s thumb. C l a i m a n t was a b l e t o r e t u r n t o h i s u s u a l and customary work. 

F o l l o w i n g h i s compensable 1984 i n j u r y , c l a i m a n t was t r e a t e d c o n s e r v a t i v e l y 
by Dr. B e r t . I n December 1984, c l a i m a n t had good range o f s h o u l d e r m o t i o n , good 
g r i p s t r e n g t h , a s l i g h t r e d u c t i o n i n s h o u l d e r a b d u c t i o n and muscle spasm i n t h e 
s h o u l d e r o r upper back. C l a i m a n t was c o n s i d e r e d a b l e t o p e r f o r m l i g h t work i n 
v o l v i n g maximum l i f t i n g o f 20 pounds and no f r e q u e n t l i f t i n g o v e r t e n pounds. 

A D e t e r m i n a t i o n Order i s s u e d March 6, 1985 awarding c l a i m a n t 15 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r h i s l e f t s h o u l d e r i n j u r y . C l a i m a n t 
appealed t h a t D e t e r m i n a t i o n Order and o n J u n e 6, 1986, R eferee H o w e l l i s s u e d an 
o r d e r i n c r e a s i n g c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y award t o 
20 p e r c e n t f o r h i s l e f t s h o u l d e r i n j u r y . 

C l a i m a n t sought t r e a t m e n t from Dr. B e r t f o r low back d i s c o m f o r t and h i p 
p a i n on F e b r u a r y 4, 1987. On A p r i l 6, 1987, SAIF d e n i e d t r e a t m e n t f o r 
c l a i m a n t ' s low back and h i p c o n d i t i o n s as n o t b e i n g r e l a t e d t o h i s compensable 
i n j u r y . On November 4, 1987, SAIF r e s c i n d e d i t s d e n i a l by s t i p u l a t e d o r d e r . 
The p a r t i e s s t i p u l a t e d t h a t a d e n i a l o f a low back and h i p c o n d i t i o n was p r e 
m ature, and t h a t SAIF d i d n o t accept t h e s e c o n d i t i o n s . 

C l a i m a n t c o n t i n u e d t o r e c e i v e c o n s e r v a t i v e t r e a t m e n t f r o m Dr. B e r t f o r h i s 
low back and h i p d i s c o m f o r t . 

On December 15, 1987, SAIF d e n i e d an a g g r a v a t i o n c l a i m , s t a t i n g t h a t 
c l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t f o r h i s c e r v i c a l and t h o r a c i c s p i n e was 
n o t t h e r e s u l t o f h i s compensable i n j u r y . On A p r i l 29, 1988, R e f e r e e F o s t e r 
i s s u e d an o p i n i o n and o r d e r , s e t t i n g a s i d e SAIF's d e n i a l . I n p a r t i c u l a r , 
R e f e r e e F o s t e r c o n c l u d e d t h a t t h e i n j u r y c o n t r i b u t e d t o a symptomatic i n c r e a s e 
i n c l a i m a n t ' s t h o r a c o l u m b a r s c o l i o s i s and t h a t c l a i m a n t ' s s c o l i o s i s p a i n was 
o n l y e x a c e r b a t e d t e m p o r a r i l y and had r e s o l v e d . 

Dr. B e r t f o u n d c l a i m a n t ' s c o n d i t i o n t o be m e d i c a l l y s t a t i o n a r y on October 
9, 1987. Dr. B e r t recommended t h a t c l a i m a n t n o t do c o n s t r u c t i o n work b u t l i m i t 
h i m s e l f t o l i g h t work. Cl a i m a n t had f u l l range o f m o t i o n o f h i s neck w i t h p a i n 
a t t h e extremes o f f l e x i o n , e x t e n s i o n and s i d e bending. No motor, s e n s o r y o r 
c i r c u l a t o r y i m p a i r m e n t was d e t e c t e d i n c l a i m a n t ' s arms, h i s g r i p s t r e n g t h i n 
b o t h hands was good, and t h e r e was no a t r o p h y . Dr. B e r t r e l e a s e d c l a i m a n t t o 
r e t u r n t o work i n r e g a r d s t o h i s neck. 
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A D e t e r m i n a t i o n Order i s s u e d June 30, 1988, awarding c l a i m a n t t e m p o r a r y 
d i s a b i l i t y b e n e f i t s o n l y . 

C l a i m a n t i s 44 y e a r s o l d . He has an a s s o c i a t e degree i n A u t o m o t i v e 
Mechanics. He worked f o r f i v e y e ars as a journeyman a u t o mechanic. H i s o t h e r 
p a s t employment i n c l u d e s , w o r k i n g as a p o l e and p i l i n g s c a l e r , and w o r k i n g i n 
u n s k i l l e d p o s i t i o n s as a c o n s t r u c t i o n l a b o r e r . C l a i m a n t i s u n a b l e t o r e t u r n t o 
h i s p r i o r o c c u p a t i o n s due t o h i s compensable i n j u r y . 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t . i s l i m i t e d t o l i g h t and 
s e d e n t a r y work. C l a i m a n t has t h e s k i l l s t o p e r f o r m such o c c u p a t i o n s as s m a l l 
p a r t s assembler. I n a d d i t i o n , c l a i m a n t i s capable o f p e r f o r m i n g s e d e n t a r y occu
p a t i o n s such as m o t e l desk c l e r k , g a t e t e n d e r , p a r k i n g l o t c a s h i e r and a l a r m 
m o n i t o r . 

C l a i m a n t i s c u r r e n t l y n o t employed and has n o t l o o k e d f o r p a r t - t i m e j o b s . 
C l a i m a n t has. made two employment i n q u i r i e s d u r i n g t h e l a s t y e a r . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t i s n o t per m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work 
a t a g a i n f u l and s u i t a b l e employment due t o a c o m b i n a t i o n o f m e d i c a l and non
m e d i c a l f a c t o r s . 

C l a i m a n t d i d n o t make reasonable e f f o r t s t o f i n d work and a work search 
w o u l d n o t have been f u t i l e as a r e s u l t o f h i s compensable i n j u r y . 

C l a i m a n t has a 20 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f h i s 
compensable neck i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Permanent and T o t a l D i s a b i l i t y 

The Referee found t h a t c l a i m a n t was per m a n e n t l y and t o t a l l y d i s a b l e d . The 
Ref e r e e c o n c l u d e d t h a t c l a i m a n t was permanently and t o t a l l y i n c a p a c i t a t e d from 
r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . F u r t h e r m o r e , 
based upon t h e o p i n i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. B e r t , t h e Referee 
f o u n d t h a t c l a i m a n t had e s t a b l i s h e d t h a t i t would be f u t i l e f o r him t o l o o k f o r 
work. We do n o t agree t h a t c l a i m a n t i s e n t i t l e d t o permanent t o t a l d i s a b i l 
i t y . 

To e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e t h a t he i s 
u n a b l e t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . W i l s o n v. 
Weyerhaeuser, 30 Or App 403 (1977). Permanent t o t a l d i s a b i l i t y may be e s t a b 
l i s h e d t h r o u g h m e d i c a l evidence o f p h y s i c a l i n c a p a c i t y , o r t h r o u g h t h e " o d d - l o t " 
d o c t r i n e , under wh i c h a d i s a b l e d person may remain capable o f p e r f o r m i n g work o f 
some k i n d , b u t s t i l l be permanently d i s a b l e d due t o a c o m b i n a t i o n o f m e d i c a l and 
nonm e d i c a l d i s a b i l i t i e s which e f f e c t i v e l y f o r e c l o s e him fr o m g a i n f u l employment. 
Welch v. B a n i s t e r P i p e l i n e , 70 Or App 699, 701 (1 9 8 4 ) . 

F i r s t , we d e t e r m i n e whether c l a i m a n t has e s t a b l i s h e d t h r o u g h m e d i c a l e v i 
dence t h a t he i s p h y s i c a l l y i n c a p a c i t a t e d from p e r f o r m i n g g a i n f u l and s u i t a b l e 
employment. We f i n d t h a t c l a i m a n t has f a i l e d t o meet h i s burden. I n r e a c h i n g 
o u r c o n c l u s i o n we c o n s i d e r any permanent impairment which r e s u l t e d f r o m h i s com
pe n s a b l e August 1984 i n j u r y t o h i s l e f t s h o u l d e r , neck and upper back. A d d i 
t i o n a l l y , any p r e e x i s t i n g d i s a b i l i t y must be c o n s i d e r e d . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 
However, any p o s t - i n j u r y p r o g r e s s i o n o f c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n s a r e 
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n o t c o n s i d e r e d i f t h e w o r s e n i n g i s n o t r e l a t e d t o t h e compensable i n j u r y . 
Emmons v. SAIF, 34 Or App 603, 605 (19 7 8 ) . 

A s i g n i f i c a n t p o r t i o n o f c l a i m a n t ' s d i s a b i l i t y i s due t o h i s p r e e x i s i t i n g 
t h o r a c o l u m b a r s c o l i o s i s . We f i n d t h i s c o n d i t i o n was n o t d i s a b l i n g p r i o r t o h i s 
compensable i n j u r y . Moreover, t h e m e d i c a l evidence e s t a b l i s h e s t h a t c l a i m a n t ' s 
p r e e x i s t i n g s c o l i o s i s i s a n a t u r a l l y p r o g r e s s i v e d i s e a s e and was n o t p e r m a n e n t l y 
worsened, e i t h e r p a t h o l o g i c a l l y o r s y m p t o m a t i c a l l y , by c l a i m a n t ' s compensable 
i n j u r y . A c c o r d i n g l y , we do n o t . c o n s i d e r c l a i m a n t ' s s c o l i o s i s c o n d i t i o n i n 
d e t e r m i n i n g whether he i s p r e c l u d e d from g a i n f u l a n d . s u i t a b l e employment. 

The R e f e r e e , i n awarding permanent and t o t a l d i s a b i l i t y , r e l i e d upon t h e 
o p i n i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. B e r t . We d i s a g r e e . Dr. B e r t 
s t a t e d t h a t c l a i m a n t was per m a n e n t l y and t o t a l l y d i s a b l e d . However, i n r e a c h i n g 
h i s c o n c l u s i o n , Dr. B e r t s t a t e d t h a t t h e r e a r e a number o f f a c t o r s k e e p i n g him 
fr o m w o r k i n g on a r e g u l a r b a s i s . These f a c t o r s , Dr. B e r t s t a t e d , i n c l u d e d 
s e v ere s c o l i o s i s , w h i c h would c o n t i n u e t o be p r o g r e s s i v e i n c a u s i n g d e t e r i o r a 
t i o n o f c l a i m a n t ' s s p i n e . As Dr. B e r t based h i s o p i n i o n o f permanent and t o t a l 
d i s a b i l i t y on c l a i m a n t ' s noncompensable s c o l i o s i s c o n d i t i o n , we f i n d h i s o p i n i o n 
i s n o t p e r s u a s i v e . 

We f i n d t h a t t h e ev i d e n c e e s t a b l i s h e s t h a t c l a i m a n t i s n o t p e r m a n e n t l y and 
t o t a l l y i n c a p a c i t a t e d f r o m p e r f o r m i n g s u i t a b l e and g a i n f u l employment as a r e 
s u l t o f h i s compensable i n j u r y . I n r e a c h i n g our c o n c l u s i o n we r e l y on t h e w e l l 
reasoned and comp l e t e o p i n i o n o f t h e Western M e d i c a l C o n s u l t a n t s . A f t e r examin
i n g c l a i m a n t , t h e C o n s u l t a n t s o p i n e d t h a t , based upon c l a i m a n t ' s compensable 
i n j u r y and i t s r e s i d u a l s , he was capable o f p u r s u i n g employment on a r e g u l a r 
b a s i s . 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t he i s p h y s i 
c a l l y i n c a p a b l e o f r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e employ
ment. 

Next, we d e t e r m i n e whether c l a i m a n t has e s t a b l i s h e d an e n t i t l e m e n t t o 
permanent and t o t a l d i s a b i l i t y t h r o u g h t h e o d d - l o t d o c t r i n e . 

The nonmedical f a c t o r s t o be c o n s i d e r e d i n an " o d d - l o t " a n a l y s i s i n c l u d e 
age, e d u c a t i o n , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y and e m o t i o n a l 
c o n d i t i o n , as w e l l as t h e c o n d i t i o n s o f t h e l a b o r market. Welch, s u p r a , 70 Or 
App a t 701; L i v e s a v v. SAIF, 55 Or App 390, 394 (19 8 1 ) . Because a p p l i c a t i o n o f 
an " o d d - l o t " a n a l y s i s presupposes some c a p a c i t y f o r employment, an i n j u r e d 
w o r k e r i s s t a t u t o r i l y r e q u i r e d t o be w i l l i n g t o work and t o make r e a s o n a b l e 
e f f o r t s t o f i n d work, a l t h o u g h he need n o t engage i n j o b s e e k i n g a c t i v i t i e s 
t h a t , i n a l l p r a c t i c a l i t y , would be f u t i l e . ORS 656 . 2 0 6 ( 3 ) ; SAIF v. O r r , 101 Or 
App 612, ( 1 9 9 0 ) ; SAIF v. Simpson, 88 Or App 638, 641 ( 1 9 8 7 ) ; Welch, s u p r a . How
e v e r , even i f a work se a r c h would be f u t i l e , a c l a i m a n t must e s t a b l i s h t h a t , b u t 
f o r t h e compensable i n j u r y , he would have been w i l l i n g t o seek r e g u l a r g a i n f u l 
employment. SAIF v. Stephen, 303 Or 41 (19 8 9 ) . 

I n t h i s case, we f i n d t h a t t h e evidence n e i t h e r e s t a b l i s h e s t h a t i t w o u ld 
be f u t i l e f o r c l a i m a n t t o seek employment nor t h a t c l a i m a n t has made r e a s o n a b l e 
seek work e f f o r t s . Only Dr. B e r t found t h a t c l a i m a n t was p h y s i c a l l y i n c a p a b l e 
o f p e r f o r m i n g r e g u l a r and g a i n f u l employment. However, as s t a t e d above, we f i n d 
t h e o p i n i o n o f Dr. B e r t n o t p e r s u a s i v e . Rather we r e l y on t h e o p i n i o n o f t h e 
Western M e d i c a l C o n s u l t a n t s t h a t found c l a i m a n t was cap a b l e o f p e r f o r m i n g work 
i n t h e l i g h t c a t e g o r y . I n a d d i t i o n , Dr. Kho, n e u r o l o g i s t , who p e r f o r m e d an i n 
dependent m e d i c a l e x a m i n a t i o n , o p i n e d t h a t c l a i m a n t was ca p a b l e o f p e r f o r m i n g 
l i g h t work w i t h a l i m i t o f l i f t i n g 20 pounds and r e s t r i c t e d t w i s t i n g o r b e n d i n g 
a t t h e w a i s t . Moreover, we f i n d t h a t c l a i m a n t has t h e t r a n s f e r a b l e s k i l l s and 
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e d u c a t i o n w h i c h w i l l a l l o w him t o p e r f o r m l i g h t t o s e d e n t a r y work. T h e r e f o r e , 
we f i n d t h a t a work se a r c h i n t h i s case would n o t have been f u t i l e . A c c o r d 
i n g l y , c l a i m a n t i s n o t excused from t h e seek work r e q u i r e m e n t . C o n s i d e r i n g 
c l a i m a n t ' s t r a n s f e r a b l e s k i l l s and p h y s i c a l c a p a b i l i t i e s , we do n o t c o n s i d e r two 
employment i n q u i r i e s over t h e l a s t year t o c o n s t i t u t e a r e a s o n a b l e a t t e m p t t o 
f i n d work. I n l i g h t o f t h e s e f a c t s , we f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d 
permanent t o t a l d i s a b i l i t y s t a t u s under t h e "odd l o t " d o c t r i n e . 

I n sum, c l a i m a n t has not shown t h a t he i s f o r e c l o s e d f r o m g a i n f u l employ
ment due t o h i s p h y s i c a l i n c a p a c i t y o r under t h e "odd l o t " d o c t r i n e . T h e r e f o r e , 
we h o l d t h a t c l a i m a n t i s n o t permanently and t o t a l l y d i s a b l e d . 

E x t e n t o f Permanent P a r t i a l D i s a b i l i t y 

I n r a t i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we c o n s i d e r h i s 
permanent i m p a i r m e n t a t t r i b u t a b l e t o t h e compensable i n j u r y and a l l o f t h e r e l e 
v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 436-30-380 e t sea. 
We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . 
H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 505, 510 ( 1 9 8 4 ) . 

The Western M e d i c a l C o n s u l t a n t s concluded t h a t c l a i m a n t has a m i n i m a l 
permanent c e r v i c a l impairment as a r e s u l t o f h i s compensable August 1984 i n j u r y . 

On de novo r e v i e w , a f t e r c o n s i d e r i n g c l a i m a n t ' s permanent m i n i m a l i m p a i r 
ment i n l i g h t o f h i s age o f 44, h i s a s s o c i a t e degree and p a s t work e x p e r i e n c e i n 
a u t o m o t i v e mechanics, and h i s t r a n s f e r a b l e s k i l l s q u a l i f y i n g him t o p e r f o r m 
o c c u p a t i o n s w i t h i n h i s l i g h t and sed e n t a r y p h y s i c a l l i m i t a t i o n s , such as s m a l l 
p a r t s assembler, we conclu d e t h a t c l a i m a n t has s u s t a i n e d an a d d i t i o n a l 20 p e r 
c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f h i s c e r v i c a l i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 24, 1989 i s r e v e r s e d . I n l i e u o f t h e Ref
e r e e ' s award o f permanent t o t a l d i s a b i l i t y and i n a d d i t i o n t o c l a i m a n t ' s award 
o f 20 p e r c e n t (64 degrees) unscheduled permanent d i s a b i l i t y f o r h i s l e f t s h o u l 
d e r i n j u r y , c l a i m a n t i s awarded 20 p e r c e n t (64 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y f o r h i s c e r v i c a l i n j u r y , g i v i n g him a t o t a l award o f 40 p e r c e n t (128 
degrees) unscheduled permanent d i s a b i l i t y f o r h i s l e f t s h o u l d e r and c e r v i c a l i n 
j u r i e s . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. However, t h e SAIF C o r p o r a t i o n i s 
p e r m i t t e d t o c r e d i t any a t t o r n e y f e e p a i d p u r s u a n t t o t h e R e f e r e e ' s award 
a g a i n s t t h e a t t o r n e y f e e awarded h e r e i n . 

November 28, 1990 ; C i t e as 42 Van N a t t a 2681 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD C. MOSMAN, Claimant 

WCB Case No. 89-10057 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myzak's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f reimbursement f o r t r a v e l expenses i n c u r r e d i n c o n n e c t i o n 
w i t h o b t a i n i n g m e d i c a l t r e a t m e n t o u t o f t h e s t a t e o f Oregon. On r e v i e w t h e 
i s s u e i s m e d i c a l s e r v i c e s . We r e v e r s e . 
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FINDINGS OF FACT 

We adopt t h e f o l l o w i n g f a c t s as s t i p u l a t e d t o by t h e p a r t i e s . 

C l a i m a n t has an acce p t e d a g g r a v a t i o n c l a i m and i s c u r r e n t l y r e s i d i n g o u t 
o f t h e s t a t e o f Oregon. 

SAIF has n o t o b j e c t e d t o c l a i m a n t ' s c h o i c e o f h i s o u t - o f - s t a t e t r e a t i n g 
p h y s i c i a n . By l e t t e r d a t e d May 19, 1989, SAIF d e n i e d c l a i m a n t ' s r e q u e s t f o r 
reimbursement f o r m i l e a g e t o o b t a i n m e d i c a l t r e a t m e n t from h i s o u t - o f - s t a t e 
p h y s i c i a n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o reimbursement f o r h i s 
t r a n s p o r t a t i o n expenses a s s o c i a t e d w i t h h i s t r e a t m e n t f r o m an o u t - o f - s t a t e medi
c a l p r o v i d e r . The R e f e r e e , reasoned t h a t OAR 436-60-050 was t h e s u b s t a n t i v e 
e n t i t l e m e n t r u l e r e g a r d i n g payment o f m e d i c a l s e r v i c e s and c h o i c e o f a t t e n d i n g 
p h y s i c i a n , and i n s o f a r as t h i s r u l e d i d n o t p r o v i d e f o r t r a n s p o r t a t i o n r e i m 
bursement f o r t r a v e l t o an o u t - o f - s t a t e m e d i c a l s e r v i c e p r o v i d e r , c l a i m a n t was 
n o t e n t i t l e d t o reimbursement f o r such expenses. We d i s a g r e e . 

On r e v i e w , SAIF argues t h a t o u t - o f - s t a t e m i l e a g e i s n o t r e i m b u r s a b l e under 
ORS 6 5 6 . 2 4 5 ( 1 ) . SAIF a s s e r t s t h a t " o t h e r r e l a t e d m e d i c a l s e r v i c e " as d e f i n e d by 
ORS 656.245(1) do n o t i n c l u d e t r a v e l expenses, t h a t OAR 436-60-050(5) ( w h i c h 
does n o t a u t h o r i z e reimbursement f o r o u t - o f - s t a t e t r a v e l ) i s c o n t r o l l i n g i n t h i s 
case, and t h a t c l a i m a n t i s n o t e n t i t l e d t o t r a v e l expenses under OAR 436-60-070 
as t h a t r u l e g i v e s no s u b s t a n t i v e r i g h t s and p r o v i d e s f o r p r o c e d u r e s o n l y . 
T h e r e f o r e , SAIF a s s e r t s , , t h a t t r a n s p o r t a t i o n c o s t s a r e o n l y r e i m b u r s a b l e when 
c l a i m a n t i s r e c e i v i n g m e d i c a l t r e a t m e n t from a t r e a t i n g p h y s i c i a n w i t h i n t h e 
s t a t e . 

I n Lawrence C. M c l n t i r e , 42 Van N a t t a 2670 ( 1 9 9 0 ) , we c o n c l u d e d t h a t 
t r a v e l expenses a r e " o t h e r r e l a t e d s e r v i c e s " w i t h i n t h e meaning o f ORS 
656 . 2 4 5 ( 1 ) . We f u r t h e r h e l d t h a t a worker i s e n t i t l e d t o t r a v e l expenses 
r e q u i r e d t o o b t a i n r e a s o n a b l e and necessary o u t - o f - s t a t e t r e a t m e n t . See Donald 
H. Wood, 42 Van N a t t a 1522 (19 9 0 ) . 

Based on our r e a s o n i n g i n M c l n t i r e , supra, we r e v e r s e t h e Re f e r e e ' s 
order.-'-

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e reimbursement o f t r a v e l expenses 
i s $1,500, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u 
l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s 
a p p e l l a n t ' s b r i e f , h i s st a t e m e n t o f s e r v i c e s , and t h e l e n g t h o f h e a r i n g ) , t h e 
c o m p l e x i t y o f t h e i s s u e s and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 19, 1989 i s r e v e r s e d . The SAIF Corpo
r a t i o n ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o SAIF f o r f u r t h e r p r o 
c e s s i n g i n accordance w i t h t h e law. For s e r v i c e s a t h e a r i n g and on r e v i e w r e 
g a r d i n g t h e reimbursement o f t r a v e l expenses, c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $1,500, p a y a b l e by SAIF. 

1. We need n o t d e t e r m i n e whether t r a v e l expenses, as d i s t i n c t f r o m t h e 
u n d e r l y i n g t r e a t m e n t , must be rea s o n a b l e and necessary. ORS 65 6 . 2 4 5 ( 1 ) . SAIF 
does n o t c o n t e n d t h a t t h e s e r v i c e s r e n d e r e d were n o t r e a s o n a b l e and n e c e s s a r y . 
Nor does SAIF suggest t h a t t h e r e i s a n y t h i n g unreasonable about t h e d i s t a n c e 
c l a i m a n t t r a v e l e d t o o b t a i n s e r v i c e s i n t h i s case. 
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I n t h e M a t t e r o f t h e Compensation o f 
TROY L. CRAPSER, Claimant 
WCB Case No. 89-17254 

ORDER ON REVIEW 
H o l l a n d e r & Lebenbaum, Claimant A t t o r n e y s 

S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t awarded 18 p e r 
c e n t (4.32 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n 
o f t h e l e f t i n d e x f i n g e r and 5 p e r c e n t (6.75 degrees) sched u l e d permanent d i s 
a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e l e f t f o o t , whereas a D e t e r m i n a t i o n 
Order had awarded no permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f 
sc h e d u l e d permanent d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e f i r s t two paragraphs and t h e f i r s t two sentences o f paragraph 
t h r e e o f t h e Referee's F i n d i n g s o f Fact on page 1. We make t h e f o l l o w i n g a d d i 
t i o n a l f i n d i n g s o f f a c t . 

Dr. Rabie, M.D., who t r e a t e d t h e f i n g e r , r e l e a s e d c l a i m a n t t o r e g u l a r work 
on J u l y 18, 1988. Dr. Manley, who t r e a t e d t h e f o o t , r e l e a s e d c l a i m a n t t o r e t u r n 
t o work on September 6, 1988. 

FINDING OF ULTIMATE FACT 

Cl a i m a n t has n o t s u s t a i n e d any measurable l o s s o f t h e use o r f u n c t i o n o f 
h i s l e f t i n d e x f i n g e r o r h i s l e f t f o o t . 

CONCLUSIONS OF LAW AND OPINION 

Based on h i s f i n d i n g t h a t c l a i m a n t ' s t e s t i m o n y was c r e d i b l e , t h e Referee 
awarded s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r l o s s o f t h e use and f u n c t i o n 
o f c l a i m a n t ' s l e f t i n d e x f i n g e r and h i s l e f t f o o t . The Referee d i s c o u n t e d Dr. 
Manley's o p i n i o n t h a t c l a i m a n t had no permanent i m p a i r m e n t , r e a s o n i n g t h a t 
Manley would n o t have documented t h e k i n d o f l e f t f o o t i m p a i r m e n t t h a t t h e 
Re f e r e e o b s e r v e d c l a i m a n t t o have, and t h a t Manley had n o t t r e a t e d c l a i m a n t ' s 
f i n g e r . 

The i n s u r e r argues t h a t t h e r e i s no m e d i c a l e v i d e n c e o f permanent i m p a i r 
ment . We agree. 

Under t h e s t a n d a r d s a p p l i c a b l e t o t h i s c'ase, former OAR 436-35-001 e t seq, 
amended e f f e c t i v e January 1, 1989, where t h e c l a i m a n t f a i l s t o e s t a b l i s h any 
measurable i m p a i r m e n t r e s u l t i n g from h i s o r her compensable i n j u r y / c o n d i t i o n , no 
award o f d i s a b i l i t y i s a l l o w e d . Former OAR 436-35-010(2)(b) and OAR 436-35-
280(1) . 

An i m p a i r m e n t i s t h e decrease i n t h e f u n c t i o n o f a body p a r t as measured 
by a p h y s i c i a n . Former OAR 436-35-005(1). N e i t h e r Dr. Manley nor Dr. Rabie 
measured any decrease i n t h e f u n c t i o n o f c l a i m a n t ' s f i n g e r o r f o o t . C l a i m a n t ' s 
t e s t i m o n y , even i f c r e d i b l e , i s i n s u f f i c i e n t t o e s t a b l i s h i m p a i r m e n t under t h e 
s t a n d a r d s . C l a i m a n t has t h e r e f o r e f a i l e d t o e s t a b l i s h measurable i m p a i r m e n t 
r e s u l t i n g f r o m h i s compensable i n j u r y . See L i n d a F. W r i g h t , 42 Van N a t t a 2570 
( 1 9 9 0 ) . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h e n t i t l e m e n t 
t o an award o f permanent d i s a b i l i t y under t h e s t a n d a r d s . 



2684 Troy L. Crapser, 42 Van N a t t a 2683 (1990) 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 3, 1990 i s r e v e r s e d . The D e t e r m i n a t i o n 
Order i s a f f i r m e d i n i t s e n t i r e t y . 

November 29, 1990 [ , C i t e as 42 Van N a t t a 2684 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SHAWN M. HUKARI, Claimant 
WCB Case No. 89-08125 

ORDER ON REVIEW 
A l l e n , S t o r t z , e t a l . , C l aimant A t t o r n e y s 
D a v i d J. L i l l i g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Gruber's o r d e r w h i c h s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s s t r e s s - r e l a t e d Crohn's d i s e a s e f l a r e - u p . On 
r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

E x c l u d i n g h i s d i s c u s s i o n r e g a r d i n g "a s e r i e s o f t r a u m a t i c e v e n t s " on page 
two, f i f t h p a r a g r a p h , we adopt t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 

On October 14, 1988, a f o r m a l c o m p l a i n t was made a g a i n s t c l a i m a n t who, i t 
was a l l e g e d , made "improper r a c i a l remarks" t o two h i s p a n i c Oregon Department o f 
T r a n s p o r t a t i o n employees on October 4, 1988. (Ex. 3B). Between October 14, 
1988 and Jan u a r y 5, 1989, t h e Department proceeded t o i n v e s t i g a t e t h e i n c i d e n t . 
On January 5, 1989, a f o r m a l r e p r i m a n d was made and p l a c e d i n c l a i m a n t ' s p e r s o n 
n e l f i l e . (Ex. 3B). 

C l a i m a n t f i l e d an "801" Form on January 3 1 , 1989, c l a i m i n g a " f l a r e u p " o f 
her p r e e x i s t i n g Crohn's c o n d i t i o n a t "noon" on October 17, 1988. (Ex. 3 ) . The 
employer " d e f e r r e d " t h e c l a i m as a d i s a b l i n g " i n j u r y " on Fe b r u a r y 16, 1989. 
(Ex. 3 ) . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Melnyk, D i r e c t o r o f G a s t r o e n t e r o l o g y , 
Oregon H e a l t h Sciences U n i v e r s i t y , r e p o r t e d on February 14, 1989 t h a t c l a i m a n t 
had a " r e c u r r e n c e o f t h e Crohn's d i s e a s e . " (Ex. 3 c ) . On March 13, 1989, 
Western M e d i c a l C o n s u l t a n t s r e p o r t t h a t c l a i m a n t "had a r e c u r r e n c e o f Crohn's 
d i s e a s e . " (Ex. 8 ) . 

A p s y c h o l o g i c a l e v a l u a t i o n was made by Western M e d i c a l on March 13, 1989. 
(Ex. 9 ) . C l a i m a n t t o l d Dr. Friedman, p s y c h i a t r i s t , t h a t she had a " r e c u r r e n c e " 
o f h er Crohn's d i s e a s e symptoms b e g i n n i n g i n October 1988 as t h e r e s u l t o f 
s t r e s s e x p e r i e n c e d on t h e j o b . (Ex. 9-1). 

C l a i m a n t , a t h e a r i n g , d i d n o t argue t h a t her c o n d i t i o n was compensable as 
an o c c u p a t i o n a l d i s e a s e . C l a i m a n t s t a t e d , "The i s s u e i s c o m p e n s a b i l i t y o f t h i s 
a g g r a v a t i o n o f Crohn's d i s e a s e . " ( T r . 2 ) . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n i s compensable as an occ u 
p a t i o n a l d i s e a s e under ORS 656.802(1). We agree t h a t c l a i m a n t ' s c o n d i t i o n i s 
compensable b u t as an " i n j u r y " r a t h e r t h a n as an o c c u p a t i o n a l d i s e a s e . 
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An i n j u r y i s d i s t i n g u i s h e d from an o c c u p a t i o n a l d i s e a s e b o t h by t h e f a c t 
t h a t t h e f o r m e r i s s a i d t o be unexpected, and t h e f a c t t h a t where an occupa
t i o n a l d i s e a s e i s g r a d u a l i n o n s e t , an i n j u r y i s "sudden i n o n s e t . " James v. 
SAIF, 290 Or 242, 248 ( 1 9 8 1 ) ; C l a r k v. Erdman Meat Pack i n g , 88 Or App 1 ( 1 9 8 7 ) ; 
O'Neal v. S i s t e r s o f P r o v i d e n c e , 22 Or App 9, 16 ( 1 9 7 5 ) . 

I n d e t e r m i n i n g whether c l a i m a n t ' s c o n d i t i o n was "unexpected," we con
s i d e r t h e l i k e l i h o o d t h a t t h e c o n d i t i o n would r e s u l t f r o m t h e k i n d , r a t e and 
d u r a t i o n o f a c t i v i t y o r exposure r e l a t e d t o her employment as a s u r v e y t e c h 
n i c i a n . See O'Neal v. S i s t e r s o f Providence, supra a t 17. 

I n d e t e r m i n i n g w h e t h e r . c l a i m a n t ' s c o n d i t i o n was "sudden i n o n s e t , " we con
s i d e r w hether t h e c o n d i t i o n o c c u r r e d as a r e s u l t o f a " d i s c r e t e p e r i o d " o f work 
a c t i v i t y o r exposure. V a l t i n s o n v. SAIF, 56 Or App 184, 188 ( 1 9 8 2 ) . I f t h e 
c o n d i t i o n r e s u l t e d from a s u f f i c i e n t l y d i s c r e t e p e r i o d o f work a c t i v i t y , an 
i n d u s t r i a l i n j u r y r a t h e r t h a n an o c c u p a t i o n a l d i s e a s e i s i n d i c a t e d . I n t h i s 
r e g a r d , t h e C o u r t o f Appeals has c h a r a c t e r i z e d a c o n d i t i o n as an " i n j u r y " where 
t h e i n i t i a l o n s e t o f symptoms o c c u r r e d w i t h i n a d i s c r e t e p e r i o d o f t i m e and con
t i n u e d t o g r a d u a l l y worsen over a p e r i o d o f s e v e r a l weeks. Donald Drake Co. v. 
Lundmark, 63 Or App 261 ( 1 9 8 3 ) . S i m i l a r l y , t h e Board has f o u n d a compensable 
" i n j u r y " where c l a i m a n t ' s back c o n d i t i o n , caused p r i m a r i l y by an o f f - t h e - j o b 
a c c i d e n t , remained r e l a t i v e l y c o n s t a n t u n t i l i t was worsened s u d d e n l y by two 
days o f work a c t i v i t y . C a r o l A. F i s h e r , 40 Van N a t t a 458 ( 1 9 8 8 ) , r e c o n s i d e r e d 
42 Van N a t t a 921 ( 1 9 9 0 ) . 

Here, c l a i m a n t ' s c o n d i t i o n had been asymptomatic f o r t h r e e y e a r s w h i l e she 
worked f o r SAIF's i n s u r e d u n t i l t h e i n v e s t i g a t i o n . Two o r t h r e e days a f t e r she 
was n o t i f i e d t h a t t h e r e was an i n v e s t i g a t i o n o f her October 14, 1988 c o n d u c t , 
c l a i m a n t ' s Crohn's d i s e a s e symptoms r e c u r r e d . I n January 1989, a f t e r she was 
t o l d a r e p r i m a n d had been p l a c e d i n her p e r s o n n e l f i l e , c l a i m a n t became s e v e r e l y 
i l l w i t h Crohn's d i s e a s e symptoms. The employer's i n v e s t i g a t i o n , a w o r k - r e l a t e d 
a c t i v i t y , was n o t a r e g u l a r p a r t o f c l a i m a n t ' s o c c u p a t i o n a l a c t i v i t y . Conse
q u e n t l y , we c o n c l u d e t h a t t h e onset o f c l a i m a n t ' s Crohn's d i s e a s e symptoms 
a t t r i b u t a b l e t o t h e s t r e s s f u l i n v e s t i g a t i o n was unexpected, t h e r e b y s u p p o r t i n g 
a n a l y s i s o f t h e c l a i m as an i n j u r y . 

A d d i t i o n a l l y , a l t h o u g h her c o n d i t i o n worsened- p r o g r e s s i v e l y d u r i n g t h e 
i n v e s t i g a t i o n , t h e i n i t i a l onset o f her symptoms — abdominal p a i n and b l o a t i n g 
— began two o r t h r e e days a f t e r she was i n f o r m e d o f t h e i n v e s t i g a t i o n . 
C l a i m a n t t o o k t i m e o f f from work " t o g e t away from i t a l l , t o l e t t h i n g s s e t t l e 
down." ( T r . 2 3 ) . She was d i s t u r b e d enough about t h e i n c i d e n t t h a t she c o n s i d 
e r e d t u r n i n g i n a l e t t e r o f r e s i g n a t i o n . ( T r . 2 3 ) . When c l a i m a n t was t o l d o f 
t h e r e p r i m a n d i n her f i l e , her c o n d i t i o n worsened markedly — she d e v e l o p e d a 
f e v e r , was i n extreme p a i n , had i n o r d i n a t e l y f r e q u e n t bowel movements, and 
q u i c k l y l o s t t e n pounds. ( T r . 30-36). A lower GI s e r i e s showed severe Crohn's 
d i s e a s e o f t h e d i s t a l s m a l l i n t e s t i n e ; c l a i m a n t was p l a c e d on p r e d n i s o n e . (Ex. 
8 ) . Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e " f l a r e - u p " o f c l a i m a n t ' s 
Crohn's d i s e a s e , j u s t as t h e c l a i m a n t ' s back c o n d i t i o n i n Donald Drake Co. v. 
Lundmark, s u p r a , t o o k p l a c e w i t h i n a d i s c r e t e p e r i o d o f work a c t i v i t y , was 
"sudden i n o n s e t " and s h o u l d be c a t e g o r i z e d as an i n j u r y . 

Because c l a i m a n t ' s Crohn's d i s e a s e p r e e x i s t e d t h e i n j u r y , c l a i m a n t must 
show t h a t her c u r r e n t c o n d i t i o n r e s u l t e d from an event o r s e r i e s o f e v e n t s 
w i t h i n a d i s c r e t e t i m e p e r i o d which are a m a t e r i a l c o n t r i b u t i n g cause o f her 
d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . See H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or 
App 254 ( 1 9 8 3 ) ; C a r o l A. F i s h e r , supra. Claimant need n o t show a p a t h o l o g i c a l 
e x a c e r b a t i o n o f her u n d e r l y i n g c o n d i t i o n i n o r d e r t o p r e v a i l on an i n d u s t r i a l 
i n j u r y t h e o r y . H a r r i s v. A l b e r t s o n ' s , I n c . , supra. 
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Western M e d i c a l C o n s u l t a n t s ' r e p o r t i n d i c a t e s t h a t s t r e s s does n o t cause 
Crohn's d i s e a s e , b u t Crohn's d i s e a s e "can be ag g r a v a t e d by t h e work e n v i r o n m e n t . 
People w i t h Crohn's d i s e a s e can have an e x a c e r b a t i o n o f t h e i r Crohn's d i s e a s e 
r e l a t e d t o s t r e s s . . . . " (Ex. 8 ) . There i s no m e d i c a l e v i d e n c e t o t h e c o n t r a r y . 
A l t h o u g h a p o s s i b i l i t y i s n o t s u f f i c i e n t t o prove c a u s a t i o n , t h e r e p o r t i n d i 
c a t e s t h a t c l a i m a n t ' s i n c r e a s e d s t r e s s due t o t h e i n v e s t i g a t i o n and subsequent 
r e p r i m a n d , i n f a c t , d i d cause her t o be more symptomatic. F u r t h e r m o r e , Dr. 
Friedman, n o t i n g t h a t c l a i m a n t ' s Crohn's d i s e a s e f l a r e - u p c o i n c i d e d c h r o n o l o g i 
c a l l y w i t h t h e f i l i n g o f t h e c o m p l a i n t a g a i n s t her and t h e subsequent i n v e s t i g a 
t i o n , r e p o r t e d t h a t i t d i d n o t appear t h a t t h e r e had been any n o n w o r k - r e l a t e d 
s t r e s s o c c u r r i n g i n c l a i m a n t ' s l i f e d u r i n g t h i s same t i m e p e r i o d . 

A c c o r d i n g l y , we conclu d e t h a t c l a i m a n t ' s c o n d i t i o n i s compensable as an 
i n d u s t r i a l i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 6, 1989 i s a f f i r m e d . 

November 29, 1990 C i t e as 42 Van N a t t a 2686 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERTA A. KILE, Claimant 

WCB Case Nos. 87-14041 & 87-14042 
ORDER ON REVIEW 

C y n t h i a Cumfer, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Gerner. 

EBI Companies ("EBI") r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e Smith's 
o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low 
back c o n d i t i o n ; and (2) awarded c l a i m a n t ' s c o u n s e l a $500 a t t o r n e y f e e i n asso
c i a t i o n w i t h a p e n a l t y f o r l a t e payment o f i n t e r i m compensation. C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r w h i c h : (1) s e t a s i d e EBI's 
a g g r a v a t i o n and r e s p o n s i b i l i t y d e n i a l o f her low back c o n d i t i o n ; (2) u p h e l d CNA 
I n s u r a n c e Companies ("CNA") d e n i a l o f her "new i n j u r y " c l a i m f o r t h e same c o n d i 
t i o n ; ( 3 ) awarded her co u n s e l a $5,000 assessed a t t o r n e y f e e f o r p r e v a i l i n g 
a g a i n s t EBI's a g g r a v a t i o n d e n i a l ; (4) d i d n o t award c l a i m a n t i n t e r i m compensa
t i o n , p a y a b l e f r o m EBI, f r o m June 24, 1988 t h r o u g h J u l y 2, 1988; (5) assessed 
p e n a l t i e s f o r l a t e payment o f i n t e r i m compensation and f o r a l a t e d e n i a l a g a i n s t 
EBI based on l a t e - p a i d i n t e r i m compensation r a t h e r t h a n based on "amounts t h e n 
due and owing t o c l a i m a n t ; " (6) d i d n o t award i n t e r i m compensation, p a y a b l e by 
CNA; (7) d e c l i n e d t o assess a p e n a l t y a g a i n s t CNA f o r an a l l e g e d l y u n t i m e l y 
d e n i a l ; and (8) d e c l i n e d t o assess a p e n a l t y o r r e l a t e d a t t o r n e y f e e a g a i n s t CNA 
f o r an a l l e g e d l y u n r e a s o n a b l y f a i l u r e t o t i m e l y pay i n t e r i m c ompensation. On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , i n t e r i m c o m p e n s a t i o n , 
a t t o r n e y f e e s and p e n a l t i e s and a t t o r n e y f e e . We r e v e r s e i n p a r t , m o d i f y i n 
p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

I n June 1983, c l a i m a n t s u s t a i n e d a compensable low back i n j u r y w h i l e work
i n g f o r EBI's i n s u r e d . She was t r e a t e d f o r t h i s i n j u r y by Dr. Erde, M.D. Her 
c l a i m was l a s t c l o s e d by an October 1986 S t i p u l a t i o n w h i c h awarded her 12.5 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . She was m e d i c a l l y s t a t i o n a r y as o f 
August 30, 1985. 
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C l a i m a n t c o n t i n u e d t o e x p e r i e n c e low back and l e f t l e g p a i n f o l l o w i n g 
c l a i m c l o s u r e . I n September 1985, she began w o r k i n g f o r H o r i z o n Recovery, CNA's 
i n s u r e d , as a d r u g and a l c o h o l c o u n s e l o r . She c o n t i n u e d t o e x p e r i e n c e low back 
p a i n , b u t a t t e m p t e d t o use b i o f e e d b a c k and s e l f - h y p n o s i s t o d e a l w i t h t h e p a i n 
r a t h e r t h a n s e e k i n g m e d i c a l t r e a t m e n t . 

On May 16, 1987, c l a i m a n t was r e f e r e e i n g a v o l l e y b a l l game a t work when 
she was knocked down by a l a r g e p a t i e n t . The p a t i e n t stepped on her l e f t hand 
and b r u i s e d i t . She sought t r e a t m e n t a t t h e emergency room and a w r i s t c o n t u 
s i o n was diagnosed. On o r about May 25, 1987, c l a i m a n t t w i s t e d t o p i c k up her 
backpack w h i l e a t work, heard a "pop" i n her back, and e x p e r i e n c e d immediate low 
back p a i n . The p a i n i n c r e a s e d over t h e f o l l o w i n g two weeks and on June 9, 1987 
she sought t r e a t m e n t from Dr. Erde. Dr. Erde r e l e a s e d c l a i m a n t f r o m work due t o 
sev e r e low back p a i n . 

On June 24, 1987, Dr. Erde p r o v i d e d EBI w i t h an 827 form i n d i c a t i n g t h a t 
c l a i m a n t had s u s t a i n e d a worsening and was r e l e a s e d from work. EBI r e c e i v e d 
t h i s r e p o r t on J u l y 2, 1987. 

I n l a t e J u l y 1987, H o r i z o n Recovery went o u t o f b u s i n e s s . On August 20, 
1987, c l a i m a n t ' s c o u n s e l sent c e r t i f i e d l e t t e r s t o H o r i z o n Recovery and t h e 
D i r e c t o r o f t h e Department o f Ins u r a n c e and Finance i n o r d e r t o s e r v e n o t i c e o f 
a new i n j u r y c l a i m . A t t h a t t i m e , c l a i m a n t ' s c o u n s e l d i d n o t know who had i n 
s u r e d H o r i z o n Recovery. On November 30, 1987, EBI d e n i e d c l a i m a n t ' s a g g r a v a t i o n 
c l a i m on t h e b a s i s t h a t her accepted c o n d i t i o n had n o t m a t e r i a l l y worsened. I n 
September 1987, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g c o n c e r n i n g EBI's d e n i a l . 

I n e a r l y December 1987, c l a i m a n t ' s c o u n s e l was c o n t a c t e d by a r e p r e s e n t a 
t i v e o f CNA who i n d i c a t e d t h a t t h e y had i n s u r e d H o r i z o n Recovery. On December 
9, 1987, c l a i m a n t ' s c o u n s e l f i l e d a c l a i m w i t h CNA f o r t h e low back c o n d i t i o n . 
CNA began p a y i n g i n t e r i m compensation w i t h i n 14 days o f r e c e i p t o f t h i s l e t t e r . 
On Ja n u a r y 8, 1988, CNA's a t t o r n e y denied a l l a l l e g a t i o n s i n c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g , i n c l u d i n g t h e new c l a i m a g a i n s t CNA. CNA d i d n o t f o r m a l l y deny 
c l a i m a n t ' s c l a i m . 

EBI r e c e i v e d m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work due t o 
i t s a c c e p t e d i n j u r y on J u l y 2, 1987. I t p a i d t h e f i r s t i n s t a l l m e n t o f i n t e r i m 
c ompensation on J u l y 29, 1987 f o r t h e p e r i o d from J u l y 2, 1987 t h r o u g h J u l y 28, 
1987. EBI c o n t i n u e d t o pay i n t e r i m compensation on a t i m e l y b a s i s t h r o u g h t h e 
d a t e o f i t s November 30, 1987 d e n i a l . At h e a r i n g , EBI conceded t h a t i t s payment 
o f i n t e r i m compensation was u n d e r p a i d by $120. 

FINDINGS OF ULTIMATE FACT 

I n June 1987, c l a i m a n t e x p e r i e n c e d a symptomatic w o r s e n i n g o f her. compens
a b l e low back c o n d i t i o n . As a r e s u l t o f t h i s symptomatic w o r s e n i n g , c l a i m a n t 
was t o t a l l y d i s a b l e d f o r more t h a n 14 days. 

The May 1987 i n c i d e n t d i d not i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g low back c o n d i t i o n . 

CNA's f a i l u r e t o accept o r deny c l a i m a n t ' s "new i n j u r y " c l a i m was 
u n r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

I n c o m p e n s a b i l i t y / r e s p o n s i b i l i t y cases, t h e t h r e s h o l d i s s u e i s compens
a b i l i t y . Joseph L. Woodward, 39 Van N a t t a 1163 (19 8 7 ) . I f t h e c l a i m i s 
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compensable, t h e n t h e t r i e r o f f a c t must address t h e i s s u e o f r e s p o n s i b i l i t y . 
See R u n f t v. SAIF, 303 Or 493, 498-99 (1 9 8 7 ) . 

A q q r a v a t i o n - E B I ' s i n s u r e d 

The R e f e r e e f o u n d t h a t c l a i m a n t had s u s t a i n e d a compensable a g g r a v a t i o n . 
We agree. 

I n an uns c h e d u l e d d i s a b i l i t y case, a c l a i m a n t i s e n t i t l e d t o have her 
c l a i m reopened under ORS 656.273 when, as a r e s u l t o f e i t h e r a p a t h o l o g i c a l 
w o r s e n i n g o r a symptomatic w o r s e n i n g o f her compensable c o n d i t i o n , she i s l e s s 
a b l e t o work t h a n a t t h e t i m e o f t h e l a s t arrangement o f compensation. S m i t h v. 
SAIF, 302 Or .396 ( 1 9 8 6 ) . I n t h o s e cases which t h e l a s t arrangement o f unsched
u l e d permanent p a r t i a l d i s a b i l i t y a n t i c i p a t e d f u t u r e e x a c e r b a t i o n s , accompanied 
by d i m i n i s h e d e a r n i n g c a p a c i t y , t h e c l a i m a n t must a l s o p r o v e t h a t h er e a r n i n g 
c a p a c i t y was d i m i n i s h e d l o n g e r o r i n g r e a t e r degree t h a n was a n t i c i p a t e d o r t h a t 
her e x a c e r b a t i o n r e s u l t e d i n 14 c o n s e c u t i v e days o f t o t a l d i s a b i l i t y o r i n p a t i 
e n t h o s p i t a l i z a t i o n . Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) . 

C l a i m a n t ' s l a s t arrangement o f compensation was t h e October 1986 S t i p u l a 
t i o n w h i c h awarded her 12.5 p e r c e n t unscheduled permanent d i s a b i l i t y . A t t h a t 
t i m e c l a i m a n t was w o r k i n g as a drug and a l c o h o l c o u n s e l o r f o r CNA's i n s u r e d . 
A l t h o u g h she e x p e r i e n c e d low back p a i n , she was a b l e t o p e r f o r m h er j o b d u t i e s . 

Dr. Erde r e l e a s e d c l a i m a n t from work i n e a r l y June 1987 due t o i n c r e a s e d 
symptoms i n her low back. Erde diagnosed a s o f t t i s s u e i n j u r y . Dr. Erde's 
r e l e a s e f r o m work was c o r r o b o r a t e d by Dr. Hard, a c o n s u l t i n g c h i r o p r a c t o r , who 
r e p o r t e d i n June 1987 t h a t c l a i m a n t was t o t a l l y d i s a b l e d due t o an a c u t e low 
back c o n d i t i o n . 

The O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t i n October 1987 and r e p o r t e d 
t h a t c l a i m a n t had no o b j e c t i v e f i n d i n g s t o s u p p o r t her s u b j e c t i v e c o m p l a i n t s and 
o p i n e d t h a t c l a i m a n t ' s change i n symptoms was due t o p s y c h o l o g i c a l f a c t o r s . 

A f t e r r e v i e w o f t h e ev i d e n c e , we are persuaded t h a t c l a i m a n t s u f f e r e d an 
i n c r e a s e i n symptoms r e s u l t i n g i n a di m i n i s h m e n t o f her e a r n i n g c a p a c i t y . P r i o r 
t o June 1987, c l a i m a n t was a b l e t o p e r f o r m her work as a d r u g and a l c o h o l coun
s e l o r . As a r e s u l t o f t h e June 1987 symptomatic i n c r e a s e , c l a i m a n t was t o t a l l y 
d i s a b l e d f r o m p e r f o r m i n g t h i s j o b i n excess o f 14 days. As t h e t r e a t i n g p h y s i 
c i a n who has f o l l o w e d c l a i m a n t s i n c e t h e 1983 compensable i n j u r y , we a r e p e r 
suaded by Dr. Erde's o p i n i o n , as s u p p o r t e d by Dr. Hard. Kienow's Food S t o r e s v. 
L v s t e r , 79 Or App 416 (1 9 8 6 ) . A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d a compens
a b l e a g g r a v a t i o n . 

New Iniurv-CNA's i n s u r e d 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had s u s t a i n e d a compensable i n j u r y 
w h i l e employed by CNA's i n s u r e d . I n d o i n g so, he r e l i e d on c l a i m a n t ' s t e s t i m o n y 
r e g a r d i n g t h e May 16, 1987 i n c i d e n t . We agree. 

On o r about May 16, 1987, c l a i m a n t i n j u r e d her w r i s t when she was knocked 
down on h e r b u t t o c k s and her w r i s t was stepped on by a p a t i e n t . A p p r o x i m a t e l y 9 
days l a t e r , she bent o v e r t o p i c k up her backpack, f e l t a "pop" i n h e r back and 
e x p e r i e n c e d immediate low back p a i n . T h i s p a i n i n c r e a s e d u n t i l she f i n a l l y 
sought t r e a t m e n t f r o m Dr. Erde on June 9, 1987. 

Dr. Erde, a l t h o u g h n o t i n g t h a t c l a i m a n t had n o t f e l t immediate low back 
p a i n on May 16, 1987, o p i n e d t h a t t h e f a l l caused c l a i m a n t ' s symptoms t o i n 
c r e a s e . She r e p o r t e d t h a t c l a i m a n t ' s w r i s t i n j u r y was s i g n i f i c a n t and t h a t 
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c l a i m a n t had f o c u s e d on her w r i s t p a i n r a t h e r t h a n her c h r o n i c back c o n d i t i o n . 
She f u r t h e r o p i n e d t h a t t h e "popping" on May 25, 1987 may have been c r e a t e d by 
two bone s u r f a c e s r u b b i n g a g a i n s t each o t h e r i n d i c a t i n g a spasm i n t h e j o i n t s 
and a l r e a d y a back problem. 

The o n l y c o n t r a r y m e d i c a l evidence i s from Dr. Logan who o p i n e d t h a t i t 
w o u l d be u n u s u a l f o r someone t o e x p e r i e n c e low back p a i n a week a f t e r t h e 
i n c i d e n t . 

We a r e persuaded by Dr. Erde's e x p l a n a t i o n . As n o t e d above, Dr. Erde has 
a g r e a t e r knowledge o f c l a i m a n t ' s c o n d i t i o n due t o her p r o t r a c t e d t r e a t m e n t and 
Erde's e x p l a n a t i o n i s c o n s i s t e n t w i t h c l a i m a n t ' s t e s t i m o n y . By c o n t r a s t , , Dr. 
Logan saw c l a i m a n t once and makes a g e n e r a l c o n c l u s i o n w i t h o u t e x p l a n a t i o n . 
A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d a compensable i n j u r y as t o CNA's i n s u r e d . 

R e s p o n s i b i l i t y 

The R eferee found t h a t t h e May 16, 1987 i n c i d e n t caused a symptomatic 
w o r s e n i n g o f c l a i m a n t ' s accepted low back c o n d i t i o n . We have h e r e i n concluded 
t h a t c l a i m a n t ' s low back c o n d i t i o n was o n l y s y m p t o m a t i c a l l y worsened by t h e May 
16, 1987 i n j u r y . A c c o r d i n g l y , r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n 
remains w i t h EBI. See Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 81 Or App 290, 294 
( 1 9 8 6 ) . 

I n t e r i m Compensation 

EBI 

The Referee d e c l i n e d t o g r a n t c l a i m a n t i n t e r i m compensation between June 
24, 1987 and J u l y 2, 1987. We agree. 

E n t i t l e m e n t t o i n t e r i m compensation depends on w h e t h e r , b e f o r e t h e d e n i a l 
o f an a g g r a v a t i o n c l a i m , t h e r e was a m e d i c a l v e r i f i c a t i o n o f a c l a i m a n t ' s i n 
a b i l i t y t o work due t o t h e worsened c o n d i t i o n . ORS 6 5 6 . 2 7 3 ( 6 ) ; Berkev v. 
F a i r v i e w H o s p i t a l , 94 Or App 28, 31 (1988). I f t h e employer has n o t i c e o r 
knowledge o f v e r i f i c a t i o n , payment o f i n t e r i m compensation must b e g i n w i t h i n 14 
days. ORS 6 5 6 . 2 7 3 ( 6 ) . 

A l t h o u g h Dr. Erde's r e p o r t i s d a t e d June 24, 1987, i t was n o t r e c e i v e d by 
EBI u n t i l J u l y 2, 1987.' A c c o r d i n g l y , EBI's o b l i g a t i o n t o pay i n t e r i m compensa
t i o n d i d n o t b e g i n u n t i l 14 days a f t e r J u l y 2, 1987. T h e r e f o r e , c l a i m a n t was 
n o t e n t i t l e d t o i n t e r i m compensation p r i o r t o J u l y 2, 1987. 

CNA 

C l a i m a n t contends t h a t she i s e n t i t l e d t o i n t e r i m compensation p a y a b l e 
f r o m CNA as o f . A u g u s t 20, 1987. We agree. 

ORS 656.265(3) p r o v i d e s t h a t n o t i c e o f an a c c i d e n t : 

" . . . s h a l l be g i v e n t o t h e employer by m a i l , 
addressed t o t h e employer a t t h e l a s t - k n o w n p l a c e o f 
b u s i n e s s o f t h e employer, o r by p e r s o n a l d e l i v e r y t o 
t h e employer o r t o a foreman o r o t h e r s u p e r v i s o r o f 
t h e employer. I f f o r any reason i t i s n o t p o s s i b l e 
t o so n o t i f y t h e employer, n o t i c e may be g i v e n t o 
t h e d i r e c t o r and r e f e r r e d t o t h e i n s u r e r o r s e l f -
i n s u r e d employer." 
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Here, c l a i m a n t a t t e m p t e d t o n o t i f y CNA's i n s u r e d o f t h e i n j u r y c l a i m , b u t 
was u n s u c c e s s f u l due t o t h e f a c t t h a t i t was no l o n g e r i n b u s i n e s s . T h e r e a f t e r , 
on August 20, 1987, c l a i m a n t ' s c o u n s e l w r o t e t h e D i r e c t o r p r o v i d i n g n o t i c e o f 
t h e i n j u r y p u r s u a n t t o ORS 656.265(3). Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t 
c l a i m a n t ' s l e t t e r t o t h e D i r e c t o r s a t i s f i e d t h a t s t a t u t o r y r e q u i r e m e n t f o r 
n o t i c e s e t o u t i n ORS 6 5 6 . 2 6 5 ( 3 ) . T h e r e f o r e , p u r s u a n t t o t h a t p r o v i s i o n , t h e 
i n s u r e r i s deemed t o have n o t i c e as o f August 20, 1987. A c c o r d i n g l y , we con
c l u d e t h a t c l a i m a n t i s e n t i t l e d t o i n t e r i m compensation, p a y a b l e by CNA, f r o m 
August 20, 1987. 

I n r e a c h i n g t h i s c o n c l u s i o n , we are aware t h a t CNA d i d n o t r e c e i v e a c t u a l 
n o t i c e o f t h e c l a i m u n t i l December 9, 1987. However, t h e s t a t u t o r y scheme was 
i n t e n d e d t o i n s u r e p r o c e s s i n g o f a c l a i m made by an i n j u r e d w o r k e r . See N i x v. 
SAIF, 80 Or App 656, 660 ( 1 9 8 6 ) . 

P e n a l t i e s and A t t o r n e y Fees 

P e n a l t i e s and a t t o r n e y f e e s may be assessed when a c a r r i e r " u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l e r e f u s e s t o pay compensation." ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) . The r e a s o n a b l e n e s s o f a c a r r i e r ' s a c t i o n s must be gauged based upon 
t h e i n f o r m a t i o n a v a i l a b l e t o t h e c a r r i e r a t t h e t i m e o f i t s d e n i a l . Brown v. 
A r g o naut I n s u r a n c e Company, 93 Or Ap 588 ( 1 9 8 8 ) ; P r i c e v. SAIF, 73 Or App 123, 
126 n. 3 (1985) . 

EBI 

The.Referee assessed a 25 p e r c e n t p e n a l t y , p a y a b l e by EBI, f o r d e l a y i n 
payment o f i n t e r i m compensation. He based t h a t p e n a l t y on $120 w h i c h r e p r e 
sented' a m i s c a l c u l a t i o n o f t h e r a t e o f i n t e r i m compensation and w h i c h was due a t 
t h e t i m e o'f h e a r i n g . We agree. 

C l a i m a n t contends t h a t t h e p e n a l t y s h o u l d a l s o be based f i r s t upon i n t e r i m 
c ompensation due between June 24, 1987 and J u l y 2, 1987 and second upon, amounts 
o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s r e s u l t i n g from t h e R e f e r e e ' s d e c i s i o n t o 
s e t a s i d e EBI's a g g r a v a t i o n d e n i a l . 

We have h e r e i n f o u n d t h a t EBI was n o t o b l i g a t e d t o pay i n t e r i m compensa
t i o n between June 24, 1987 and J u l y 2, 1987. A c c o r d i n g l y , we cannot assess a 
p e n a l t y based on i n t e r i m compensation between t h o s e d a t e s . 

W i t h r e g a r d t o c l a i m a n t ' s second b a s i s , "amounts t h e n due" i n t h e c o n t e x t 
o f an u n t i m e l y d e n i a l r e f e r s t o compensation owing a t t h e t i m e o f t h e d e n i a l . 
See Weyerhaeuser Co. v. Knapp, 100 Or App 615 ( 1 9 9 0 ) ; Wacker S i l t r o n i c 
C o r p o r a t i o n v. S a t c h e r , 91 Or App 654 (1988). A c c o r d i n g l y , t h e o n l y amount due 
a t t h e t i m e o f EBI's d e n i a l was t h e $120 r e s u l t i n g from EBI's m i s c a l c u l a t i o n o f 
i n t e r i m compensation. T h e r e f o r e , t h e Referee c o r r e c t l y based t h e p e n a l t y on 
t h i s amount. 

CNA 

The R e f e r e e d e c l i n e d t o assess a p e n a l t y , p a y a b l e by CNA, f o r an a l l e g e d l y 
u n t i m e l y d e n i a l . A l t h o u g h he found CNA's a c t i o n u n reasonable and awarded a $500 
p e n a l t y - r e l a t e d a t t o r n e y f e e , he found t h a t t h e r e were no amounts owing by CNA 
on w h i c h t o base a p e n a l t y . We agree w i t h and adopt t h e Referee's r e a s o n i n g 
w i t h r e g a r d t o CNA's u n t i m e l y d e n i a l and t h e a t t o r n e y f e e award. F u r t h e r , we 
have h e r e i n f o u n d t h a t c l a i m a n t was e n t i t l e d t o i n t e r i m c o m p e n s a t i o n , . p a y a b l e by 
CNA f r o m August 20, 1987- A c c o r d i n g l y , t h e r e are amounts p a y a b l e by CNA on 
w h i c h t o base a p e n a l t y and we f i n d i t a p p r o p r i a t e t o do so i n t h i s i n s t a n c e . 
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T h e r e f o r e , c l a i m a n t i s awarded a 25 p e r c e n t p e n a l t y on t h e amount o f i n t e r i m 
c ompensation c r e a t e d by t h i s o r d e r , payable by CNA. 

C l a i m a n t a l s o contends t h a t CNA s h o u l d be assessed a p e n a l t y and r e l a t e d 
a t t o r n e y f e e f o r an a l l e g e d l y unreasonable f a i l u r e t o pay i n t e r i m compensation 
f r o m August 20, 1987. We d i s a g r e e . 

A l t h o u g h we have found t h a t CNA r e c e i v e d s t a t u t o r y n o t i c e o f t h e c l a i m 
p u r s u a n t t o ORS 6 5 6.265(3), i t d i d n o t r e c e i v e a c t u a l n o t i c e u n t i l December 9, 
1987, a t w h i c h t i m e i t began p a y i n g i n t e r i m compensation. F u r t h e r , t h e employer 
d i d n o t r e c e i v e any a c t u a l n o t i c e o f t h e c l a i m , due t o t h e f a c t i t had gone o u t 
o f b u s i n e s s . Under t h e s e c i r c u m s t a n c e s , we do n o t f i n d t h a t CNA's f a i l u r e t o 
pay i n t e r i m compensation from August 20, 1987 was u n r e a s o n a b l e . A c c o r d i n g l y , 
p e n a l t i e s and a t t o r n e y fees are n o t w a r r a n t e d . 

A t t o r n e y Fees 

The R eferee awarded c l a i m a n t ' s counsel a $500 a t t o r n e y f e e , p a y a b l e by 
EBI, i n c o n j u n c t i o n w i t h t h e $120 m i s c a l c u l a t i o n o f i n t e r i m compensation. We 
m o d i f y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s c o n c e r n i n g t h e p e n a l t y f o r m i s c a l c u l a t i o n o f t h e - r a t e o f i n t e r i m compensa
t i o n i s $100. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
f a c t t h a t EBI conceded t h e m i s c a l c u l a t i o n and t h e r e l a t i v e l y m i n i m a l amount 
i n v o l v e d . We f u r t h e r n o t e t h a t t h e Referee con c l u d e d t h a t a $100 a t t o r n e y f e e 
was a p p r o p r i a t e i n t h e o p i n i o n s e c t i o n o f h i s o r d e r , b u t awarded a $500 f e e i n 
t h e o r d e r s e c t i o n . 

C l a i m a n t a l s o contends t h a t she i s e n t i t l e d t o a g r e a t e r f e e f o r p r e v a i l 
i n g a g a i n s t EBI's d e n i a l o f her a g g r a v a t i o n c l a i m . We f i n d t h a t t h e Referee's 
award o f a $5,000 a t t o r n e y f e e f o r t h i s i s s u e t o be a p p r o p r i a t e and adopt h i s 
r e a s o n i n g as s e t f o r t h i n t h e "Order" s e c t i o n o f h i s o r d e r i n r e g a r d t o t h i s 
i s s u e . 

F i n a l l y , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g EBI's r e q u e s t f o r r e v i e w r e g a r d i n g t h e 
a g g r a v a t i o n i s s u e i s $1,000, t o be p a i d by EBI. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case, t h e c o m p l e x i t y o f t h e 
i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 27, 1988, as amended May 3, 1988, i s r e 
v e r s e d i n p a r t , m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n w h i c h de
c l i n e d t o g r a n t c l a i m a n t i n t e r i m compensation p a y a b l e by CNA i s r e v e r s e d . 
C l a i m a n t i s awarded i n t e r i m compensation, payable by CNA, f r o m August 20, 1987 
C l a i m a n t ' s c o u n s e l i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d 
by t h i s o r d e r , n o t t o exceed $3,800. That p o r t i o n w h i c h d e c l i n e d t o award a 
p e n a l t y a g a i n s t CNA f o r an u n t i m e l y d e n i a l i s r e v e r s e d . C l a i m a n t i s awarded a 
p e n a l t y e q u a l t o 25 p e r c e n t o f a l l compensation p a y a b l e by CNA as a r e s u l t o f 
t h i s o r d e r . That p o r t i o n which awarded c l a i m a n t ' s c o u n s e l a $500 assessed 
a t t o r n e y f e e , p a y a b l e by EBI f o r unreasonable c a l c u l a t i o n o f i n t e r i m compensa
t i o n b e n e f i t s i s m o d i f i e d . I n l i e u o f t h e Referee's award, c l a i m a n t ' s c o u n s e l 
i s awarded an assessed a t t o r n e y f e e o f $100, p a y a b l e by EBI f o r u n r e a s o n a b l e 
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c a l c u l a t i o n o f i n t e r i m compensation b e n e f i t s . The remainder o f t h e o r d e r i s 
a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g EBI's r e q u e s t f o r r e v i e w r e g a r d i n g 
t h e a g g r a v a t i o n i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f 
$1,000, p a y a b l e by EBI. 

November 29, 1990 C i t e as 42 Van N a t t a 2692 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD M. LYDAY, Claimant 
WCB Case No. 88-04125 

ORDER ON REVIEW 
Mark R. Malco, Claimant A t t o r n e y 

M i l l e r , Nash, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Q u i l l i n a n ' s o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a 
me n t a l d i s o r d e r ; and (2) awarded c l a i m a n t ' s a t t o r n e y a f e e o f $18,168 and t h e 
i n s u r e r ' s f o r m e r a t t o r n e y a fe e o f $13,227.50. I n h i s b r i e f , c l a i m a n t seeks 
d i s m i s s a l , a r g u i n g t h a t t h e Board l a c k s j u r i s d i c t i o n due t o an u n t i m e l y a p p e a l . 
On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , c o m p e n s a b i l i t y and a t t o r n e y f e e s . We 
deny c l a i m a n t ' s m o t i o n and, on t h e m e r i t s , r e v e r s e i n p a r t and a f f i r m i n p a r t . 

We deny c l a i m a n t ' s m o t i o n t o d i s m i s s . I n so d o i n g , we.adhere t o t h e 
r e a s o n i n g s e t f o r t h i n o ur September 7, 1989 Order o f D i s m i s s a l (Remanding), 
w h i c h u p h e l d t h e Referee's a u t h o r i t y t o abate her o r d e r . A c c o r d i n g l y , t h e 
i n s u r e r ' s r e q u e s t f o r Board r e v i e w was t i m e l y f i l e d and we have j u r i s d i c t i o n t o 
c o n s i d e r t h e m e r i t s o f t h i s case. 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " except f o r t h e l a s t s e n t e n c e , 
w h i c h we r e p l a c e as f o l l o w s . 

S u n n e t t a Smith was U n i t Owner A s s o c i a t i o n Manager and one o f c l a i m a n t ' s 
s u p e r v i s o r s . She was a l s o c l a i m a n t ' s c o n f i d a n t , u n t i l t h e i r r e l a t i o n s h i p d e t e 
r i o r a t e d m a r k e d l y a f t e r c l a i m a n t was r e q u i r e d t o h i r e Smith's b o y f r i e n d as a 
maintenance w o r k e r . C l a i m a n t r e s i g n e d soon t h e r e a f t e r . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The d a t e o f " i n j u r y " f o r purposes o f d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f an 
o c c u p a t i o n a l d i s e a s e i s t h e d a t e upon which t h e c l a i m a n t was l a s t exposed t o t h e 
employment c o n d i t i o n s t h a t p o t e n t i a l l y caused t h e d i s e a s e . Johnson v. SAIF, 78 
Or App 143, 146-48, r e v den 301 Or 240 (1986). Here, c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r h i s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n a l l e g e s exposure t o p o t e n 
t i a l l y c a u s a l employment c o n d i t i o n s o c c u r r i n g a f t e r January 1, 1988. H i s l a s t 
such work exposure o c c u r r e d j u s t b e f o r e h i s r e s i g n a t i o n on March 3 1 , 1988. He 
f i l e d t h i s c l a i m a f t e r January 1, 1988, on January 18, 1988. We t h e r e f o r e a p p l y 
ORS 656.802 as amended e f f e c t i v e ,January 1, 1988 (See Oregon Laws 1987, Chapter 
713, S e c t i o n 4) and b e f o r e i t s amendment on J u l y 1, 1990 (See Oregon'Laws 1990, 
( S p e c i a l S e s s i o n ) Chapter 2, s e c t i o n 4 3 ) . E l l e n L. Cr a w f o r d , 41 Van N a t t a 1257 
( 1 9 8 9 ) . 
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C l a i m a n t a l l e g e s t h a t he s u f f e r e d w o r k - r e l a t e d s t r e s s r e s u l t i n g i n a com
p e n s a b l e m e n t a l c o n d i t i o n under former ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) . To p r e v a i l , he must 
p r o v e t h a t he has a m e n t a l d i s o r d e r d i a g n o s i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l 
o r p s y c h o l o g i c a l community, and t h a t t h e employment c o n d i t i o n s w h i c h were t h e 
cause o f h i s m e n t a l d i s o r d e r e x i s t e d i n "a r e a l and o b j e c t i v e sense." Former 
ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) and 6 5 6 . 8 0 2 ( 2 ) ( a ) & ( c ) . Moreover, he must p r o v e by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t h i s c o n d i t i o n arose o u t o f and i n t h e c o u r s e o f h i s em
p l o y m e n t . Former ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) . To e s t a b l i s h t h a t h i s c o n d i t i o n a r o s e o u t 
o f and i n t h e c o urse o f h i s employment, c l a i m a n t must pr o v e t h a t h i s work expo
s u r e was a m a t e r i a l cause o f h i s c o n d i t i o n . Ronald V. D i c k s o n , 42 Van N a t t a 1102 
( 1 9 9 0 ) ; Deborah Anderson, 42 Van N a t t a 514 ( 1 9 9 0 ) ; Donna E. Aschbacher, 41 Van 
N a t t a 1242 ( 1 9 8 9 ) ; E l l e n L. Crawford, supra. 

Due t o c l a i m a n t ' s l o n g s t a n d i n g p r e e x i s t i n g p s y c h o l o g i c a l p r o b l e m s , r e s o l u 
t i o n o f t h e c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n , r e q u i r i n g r e l i a n c e on 
e x p e r t m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r ' s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . I n t h i s case, Drs. 
Kauffman, M.D., and Davies, c l i n i c a l p s y c h o l o g i s t , o f f e r p o t e n t i a l l y r e l i a b l e 
o p i n i o n s . The t h r e s h o l d q u e s t i o n i s whether s t r e s s a t work was a m a t e r i a l cause 
o f c l a i m a n t ' s C h a r a c t e r D i s o r d e r w i t h A n t i s o c i a l , E x p l o s i v e and P a r a n o i d 
F e a t u r e s , w i t h u n d e r l y i n g B o r d e r l i n e P e r s o n a l i t y O r g a n i z a t i o n . (See Ex. 27-12). 
We c o n c l u d e t h a t i t was n o t . 

The R eferee d i d n o t make an e x p r e s s l y demeanor-based c r e d i b i l i t y f i n d i n g . 
I n t h e absence o f such a f i n d i n g , we are i n as good a p o s i t i o n as t h e Referee t o 
e v a l u a t e c l a i m a n t ' s c r e d i b i l i t y based on o b j e c t i v e e v i d e n c e . I n t e r n a t i o n a l 
Paper Co. v. McElroy, 101 Or App 61 ( 1 9 9 0 ) ; C o a s t a l Farm Supply v. H u l t b e r g , 84 
Or App 282 ( 1 9 8 7 ) . 

Dr. Kauffman, t r e a t i n g p h y s i c a i n , s t a t e d t h a t he had no r e a s o n t o doubt t h e 
p o s s i b i l i t y t h a t c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l problems stem f r o m work s t r e s s . 
However, Kauffman a d m i t t e d t h a t t h e accuracy o f h i s c o n c l u s i o n s about t h e e x i s 
t e n c e and c a u s a t i o n o f any s t r e s s problems c l a i m a n t had i n January 1988 i s 
e n t i r e l y dependent upon c l a i m a n t ' s v e r a c i t y i n r e p o r t i n g . (Ex. 26A-19-20). I n 
t h i s r e g a r d , we n o t e Davies' o p i n i o n t h a t c l a i m a n t i s n o t a r e l i a b l e h i s t o r i a n . 
I n r e a c h i n g t h i s c o n c l u s i o n , Davies d e t a i l e d s i g n i f i c a n t o m i s s i o n s from c l a i m 
a n t ' s r e p o r t i n g , w h i c h he d i s c o v e r e d upon r e v i e w i n g t h e documented m e d i c a l 
h i s t o r y . (Ex. 2 7 - 9 ) . N e i t h e r Kauffman nor M a i s l e n , s o c i a l w o r k e r , r e v i e w e d 
c l a i m a n t ' s r e c o r d s b e f o r e f o r m i n g t h e i r o p i n i o n s . 

C l a i m a n t ' s m e d i c a l r e c o r d s r e f l e c t f i v e (and r e f e r e n c e e i g h t ) p s y c h i a t r i c 
h o s p i t a l i z a t i o n s i n c l u d i n g an i n v o l u n t a r y commitment i n 1981. (Ex. 2 7 - 6 ) . 
C l a i m a n t ' s b e h a v i o r a l problems are documented s i n c e c h i l d h o o d . Because c l a i m a n t 
d i d n o t t e l l Davies ( o r Kauffman o r M a i s l e n ) about h i s l o n g s t a n d i n g problems, 
D a vies c o n c l u d e d t h a t c l a i m a n t ' s r e p o r t i n g was n o t r e l i a b l e . I n a d d i t i o n , Davies 
o p i n e d t h a t c l a i m a n t m i s p e r c e i v e s r e a l i t y . ( T r . 19, 2 4 ) . Based on D a v i e s ' 
q u a l i f i e d , w e l l - i n f o r m e d and w e l l - r e a s o n e d o p i n i o n , we a r e u n w i l l i n g t o f i n d t h a t 
c l a i m a n t ' s r e p o r t i n g i s a c c u r a t e . Consequently, we do n o t r e l y on i t e i t h e r . 

• Kauffman was c l a i m a n t ' s t r e a t i n g p h y s i c i a n f o r h i s numerous p h y s i c a l com
p l a i n t s . R e g a r ding c l a i m a n t ' s p s y c h o l o g i c a l c o m p l a i n t s , Kauffman r e p o r t e d 
" f a t i g u e due t o s t r e s s , " on A p r i l 28, 1986 (Ex. 21) and " s t r e s s " on November 3, 
1987. H i s c h a r t n o t e s do n o t r e f l e c t c a u s a t i o n u n t i l January 19, 1988, when he 
r e p o r t e d : " C l a i m a n t comes i n c o m p l a i n i n g o f s t r e s s due t o h i s j o b and wishes t o 
g e n e r a t e an i n d u s t r i a l c l a i m form f o r same. Has symptoms o f a c u t e a n x i e t y mani
f e s t e d by f e e l i n g f l u s h e d , h o t a l l t h e t i m e , nervousness, e p i g a s t r i c stomach 
u p s e t and f r e q u e n t s w e a t i n g . " (Ex. 2 3 ) . I n an A p r i l 13, 1988 l e t t e r , Kauffman 
s t a t e d : " [ C J l a i m a n t i n d i c a t e d t h a t most o f h i s s t r e s s i n h i s l i f e stemmed from 
h i s employment. . . and I have no reason t o q u e s t i o n t h i s p o s s i b i l i t y . " (Ex. 
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2 6 ) . C l a i m a n t d i d n o t d i s c u s s p a r t i c u l a r work s t r e s s o r s w i t h Kauffman. Kauffman 
r e f e r r e d c l a i m a n t t o M a r i l y n M a i s l e n , s o c i a l w orker, f o r c o u n s e l i n g and s t r e s s 
management. 

We a r e n o t persuaded by Kauffman's o p i n i o n , f o r s e v e r a l r e a s o n s . F i r s t , he 
d i d n o t t r e a t c l a i m a n t b e f o r e t h i s employment. He i s , t h e r e f o r e , u n a b l e t o make 
f i r s t - h a n d o b s e r v a t i o n s r e g a r d i n g t h e n a t u r e o f c l a i m a n t ' s c o n d i t i o n b e f o r e t h i s 
j o b . Kauffman d i d n o t r e v i e w any p r i o r m e d i c a l r e c o r d s , nor d i d he e l i c i t any 
h i s t o r y f r o m c l a i m a n t beyond h i s t h e n - c u r r e n t c o m p l a i n t s . (Ex. 26A-7-8). Conse
q u e n t l y , he was n o t i n a p o s i t i o n t o o f f e r e x p e r t a n a l y s i s comparing c l a i m a n t ' s 
a l l e g e d j o b s t r e s s t o o t h e r p o t e n t i a l s t r e s s o r s . F u r t h e r m o r e , even i f Kauffman's 
o p i n i o n was o t h e r w i s e p e r s u a s i v e , he framed h i s c o n c l u s i o n as a " p o s s i b l i t y . " 
(Ex. 2 6 ) . A mere p o s s i b l i t y o f a c a u s a l r e l a t i o n s h i p i s n o t s u f f i c i e n t t o c a r r y 
c l a i m a n t ' s b u rden. See Gormlev v. SAIF, 78 Or App 143, r e v den 301 Or 240 
( 1 9 8 6 ) . T h i s i s p a r t i c u l a r l y t r u e where, as here, c l a i m a n t ' s burden i s p r o o f by 
c l e a r and c o n v i n c i n g e v i d e n c e . See e.g., R i l e y H i l l G eneral C o n t r a c t o r , I n c . , v. 
Tandy Corp. 303 Or 390 ( 1 9 8 7 ) . 

F i n a l l y , as n o t e d above, Kauffman d i d n o t know t h a t c l a i m a n t had a p r e 
e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n , which had been p r e v i o u s l y d i a g n o s e d as manic 
d e p r e s s i o n and t r e a t e d w i t h L i t h i u m f o r s e v e r a l y e a r s . For t h e s e r e a s o n s , we 
f i n d t h a t Kauffman's o p i n i o n was n e c e s s a r i l y based on an i n c o m p l e t e and i n a c c u 
r a t e h i s t o r y . We do n o t r e l y on h i s o p i n i o n . See Somers v. SAIF, 77 Or App 259, 
262 ( 1 9 8 6 ) . . ; 

We do n o t r e l y on M a i s l e n ' s o p i n i o n r e g a r d i n g c a u s a t i o n , f o r t h e same 
reasons t h a t we do n o t r e l y on Kauffman's o p i n i o n . I n p a r t i c u l a r , we n o t e t h a t 
M a i s l e n c o n s u l t e d no sources o t h e r t h a n c l a i m a n t i n f o r m i n g her h y p o t h e s e s . 

D a v i e s , on t h e o t h e r hand, rev i e w e d c l a i m a n t ' s documented h i s t o r y , e v a l u 
a t e d c l a i m a n t ' s r e p o r t i n g and a n a l y z e d t h e p u r p o r t e d s t r e s s o r s i n d i v i d u a l l y . He 
c o n c l u d e d , u n e q u i v o c a l l y , t h a t he "found no evidence o f any a c u t e symptomatology 
t h a t c o u l d be a t t r i b u t e d t o work r e l a t e d s t r e s s . " (Ex. 27-12). We a r e persuaded 
by D a v i e s ' t h o r o u g h w e l l - r e a s o n e d o p i n i o n . 

C l a i m a n t has n o t e s t a b l i s h e d t h a t h i s c u r r e n t c o m p l a i n t s a r e m a t e r i a l l y 
r e l a t e d t o h i s work. Therefore,, on t h i s r e c o r d , he has n o t s u s t a i n e d h i s burden 
o f e s t a b l i s h i n g , by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t h i s c u r r e n t p s y c h o l o g i c a l 
problems a r o s e o u t o f h i s work. His c l a i m i s n o t compensable. 

A t t o r n e y Fees 

Because c l a i m a n t d i d n o t f i n a l l y p r e v a i l a t t h e h e a r i n g r e g a r d i n g t h e 
i n s u r e r ' s d e n i a l , h i s a t t o r n e y i s e n t i t l e d t o no f e e . ORS 656.386. 

I n d e t e r m i n i n g an a p p r o p r i a t e f e e f o r t h e i n s u r e r ' s p r e v i o u s a t t o r n e y ' s 
s e r v i c e s a t h e a r i n g , we c o n s i d e r t h o s e f a c t o r s s e t o u t i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) . 
Those f a c t o r s a r e : " ( a ) t h e t i m e devoted t o t h e case; (b) t h e c o m p l e x i t y o f t h e 
i s s u e ( s ) i n v o l v e d ; ( c ) t h e v a l u e o f t h e i n t e r e s t i n v o l v e d ; (d) t h e s k i l l and 
s t a n d i n g o f t h e a t t o r n e y s ; (e) t h e n a t u r e o f t h e p r o c e e d i n g ; ( f ) t h e r e s u l t 
s e c u r e d f o r t h e r e p r e s e n t e d p a r t y ; (g) t h e r i s k i n a p a r t i c u l a r case t h a t an 
a t t o r n e y ' s e f f o r t s may go uncompensated; and (h) t h e a s s e r t i o n o f f r i v o l o u s 
i s s u e s o r d e f e n s e s . " 

The h e a r i n g i n t h i s m a t t e r t o o k p l a c e over much o f t h r e e days and p a r t o f a 
f o u r t h . I n a d d i t i o n , d e p o s i t i o n s were t a k e n . Both c o u n s e l s u b m i t t e d l e n g t h y , 
w e l l - r e a s o n e d w r i t t e n arguments f o l l o w i n g t h e h e a r i n g . The i n s u r e r ' s f o r m e r 
a t t o r n e y a l s o f i l e d a m o t i o n f o r r e c o n s i d e r a t i o n , r a i s i n g , i n t e r a l i a , a l e g i t i 
mate q u e s t i o n as t o w h i c h v e r s i o n o f ORS 656.802 s h o u l d have been a p p l i e d . The 
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i n s u r e r ' s f o r m e r a t t o r n e y devoted w e l l over 100 hours t o t h i s case — almost t h e 
same as t h e t i m e spent by c l a i m a n t ' s a t t o r n e y . 

T h i s case was u n u s u a l l y complex, i n t h a t i t r e q u i r e d p r e s e n t a t i o n o f e v i 
dence and argument c o n c e r n i n g whether and how ORS 656.802, as amended January 1, 
1988, a p p l i e d . No c o u r t o p i n i o n s have y e t addressed t h a t law and few o r d e r s by 
t h i s Board had c o n s i d e r e d i t a t t h e t i m e o f h e a r i n g . 

T h i s m a t t e r i n v o l v e s c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . A t t h e t i m e o f 
h e a r i n g , c l a i m a n t a s s e r t e d e n t i t l e m e n t t o m e d i c a l s e r v i c e s and d i s a b i l i t y due t o 
h i s c l a i m e d d i s e a s e . Had t h e c l a i m been u l t i m a t e l y found compensable, c l a i m a n t 
w o u l d have been p o t e n t i a l l y e n t i t l e d t o a l l b e n e f i t s p r o v i d e d f o r o c c u p a t i o n a l 
d i s e a s e s under ORS Chapter 656. 

Both c o u n s e l a r e s k i l l e d and each demonstrated t h a t s k i l l d u r i n g t h e s e p r o 
c e e d i n g s . The h e a r i n g was s t r o n g l y a d v e r s a r i a l and s t r e n u o u s l y and c o m p e t e n t l y 
l i t i g a t e d by b o t h a t t o r n e y s . The i n s u r e r ' s former a t t o r n e y p r e s e n t e d a defense 
t o c l a i m a n t ' s c l a i m w h i c h r e s u l t e d i n t h e i n s u r e r p r e v a i l i n g . 

Defense c o u n s e l bore l i t t l e o r no r i s k o f h i s e f f o r t s g o i n g uncompensated. 
F i n a l l y , t h e r e i s no a l l e g a t i o n r e g a r d i n g t h e a s s e r t i o n o f f r i v o l o u s defenses and 
we a r e aware o f none. 

C o n s i d e r i n g t h e above f a c t o r s , we f i n d t h a t t h e f e e approved by t h e Referee 
was a p p r o p r i a t e . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 20, 1989 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n o f t h e o r d e r which s e t a s i d e t h e i n s u r e r ' s d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m and awarded an assessed f e e o f $18,168 i s 
r e v e r s e d . The i n s u r e r ' s March 10, 1988 d e n i a l i s r e i n s t a t e d and u p h e l d . The 
rem a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

November 29, 1990 C i t e as 42 Van N a t t a 2695 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LAYTON N. MOORE, Claimant 
WCB Case No. 89-25085 

ORDER ON REVIEW 
M a r t i n J. McKeown, Claimant A t t o r n e y 

S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t f o u n d t h a t t h e 
SAIF C o r p o r a t i o n had p r o p e r l y i n c l u d e d c l a i m a n t ' s income f r o m t h e Oregon 
N a t i o n a l Guard f o r purposes o f c a l c u l a t i n g t e mporary d i s a b i l i t y payments. The 
employer c r o s s - r e q u e s t s r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c l a i m . On r e v i e w , t h e i s s u e s a r e temporary d i s a b i l i t y payments and co m p e n s a b i l 
i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact as our own. 

CONCLUSIONS OF LAW AND OPINION 

Temporary D i s a b i l i t y Payments 

We a f f i r m and adopt t h e o r d e r o f t h e Referee on t h e i s s u e o f te m p o r a r y 
d i s a b i l i t y payments. 
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C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on t h e t e m p o r a r y d i s a b i l i t y payments 
i s s u e . A l t h o u g h i t appears t h a t t h e employer w r o t e t o t h e SA1F C o r p o r a t i o n 
r a i s i n g t h e i s s u e o f c o m p e n s a b i l i t y , t h i s i s s u e was n o t b e f o r e t h e Re f e r e e a t 
h e a r i n g . 

The employer, p r o se, f i l e d a t i m e l y c r o s s - r e q u e s t f o r r e v i e w on t h e i s s u e 
o f c o m p e n s a b i l i t y . The Board w i l l c o n s i d e r o n l y t h o s e i s s u e s r a i s e d by t h e p a r 
t i e s a t h e a r i n g . Mavis v. SAIF, 45 Or App 1059 (1 9 8 0 ) ; E l s i e L. H o b k i r k , 40 Van 
N a t t a 778 ( 1 9 8 8 ) . Because c o m p e n s a b i l i t y was n o t i n i s s u e a t h e a r i n g , i t i s n o t 
a p p r o p r i a t e l y b e f o r e t h e Board on r e v i e w . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 12, 1990 i s a f f i r m e d . 

November 29, 1990 C i t e as 42 Van N a t t a 2696 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PAMELA R. PHILLIPS, C l a i m a n t 

WCB Case No. 89-11224 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee I r v i n g ' s o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low back c o n d i t i o n f r o m 
14 p e r c e n t (44.8 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 15 p e r c e n t 
(48 d e g r e e s ) . The i s s u e on r e v i e w i s e x t e n t o f permanent d i s a b i l i t y . We 
m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

T h i r t y - f o u r - y e a r - o l d c l a i m a n t was w o r k i n g as a nurse's a i d e / a s s i s t a n t when 
she was compensably i n j u r e d i n October 1987. She i n j u r e d her back, r i g h t arm, 
s h o u l d e r and l e g a t t e m p t i n g t o c a t c h a r a i l i n g p a t i e n t . Her d u t i e s as a nur s e ' s 
a i d e e n t a i l e d medium-heavy work. Claimant was d e c l a r e d m e d i c a l l y s t a t i o n a r y i n 
December 1988 and was r e l e a s e d t o l i m i t e d l i g h t d u t y work. 

I n June 1989, c l a i m a n t had an u n s u c c e s s f u l (due t o her d i s a b i l i t y ) work 
a t t e m p t as a "wood packer and g r a d e r . " Her j o b d u t i e s were i n t h e " l i g h t " work 
c a t e g o r y . C l a i m a n t a l s o worked p a r t - t i m e as a housekeeper f o r f o u r h o u r s p e r 
week w h i c h she q u i t because o f t h e low wages. The j o b d e s c r i p t i o n i s c h a r a c t e r 
i s t i c o f p o s i t i o n s c l a s s i f i e d a t t h e " l i g h t " e x e r t i o n a l l e v e l . C l a i m a n t a l s o 
worked f o r one month as a w a i t r e s s i n a t a v e r n , which she q u i t because i t i n 
v o l v e d w o r k i n g around a l c o h o l and she i s a r e c o v e r i n g a l c o h o l i c . She was h a v i n g 
some p h y s i c a l d i s c o m f o r t when l i f t i n g such items as beer p i t c h e r s . C l a i m a n t ' s 
d u t i e s as a . w a i t r e s s i n v o l v e d no l i f t i n g i n excess o f 10 pounds and a c c o r d i n g l y 
t h i s p o s i t i o n was a l s o " l i g h t " work. 

C l a i m a n t was awarded an unscheduled permanent d i s a b i l i t y award o f 14 p e r 
c e n t i n a May 1989 D e t e r m i n a t i o n Order. 
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CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Opinion and C o n c l u s i o n s " e x c e p t as modi
f i e d below. 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , t h e Referee 
a p p l i e d t h e s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by t h e 
D i r e c t o r , p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See former ORS 6 5 6 . 2 8 3 ( 7 ) . S p e c i f i 
c a l l y , t h e Referee a p p l i e d t h e v e r s i o n o f OAR 436-35-001 e t sea, i n e f f e c t a t 
t h e t i m e o f t h e January 25, 1989 D e t e r m i n a t i o n Order. Former OAR 436-35-270 
t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f unscheduled permanent p a r t i a l d i s a b i l 
i t i e s . These a re t h e r u l e s we a p p l y as w e l l i n our de novo r e v i e w o f t h e hear
i n g r e c o r d . 

The s o l e c o n t e s t e d i s s u e on r e v i e w i s what a d a p t a b i l i t y r a t i n g i s appro
p r i a t e when a c l a i m a n t r e t u r n s t o m o d i f i e d work and t h e n v o l u n t a r i l y q u i t s , such 
work f o r reasons u n r e l a t e d t o her i n j u r y . 

The R e feree concl u d e d t h a t c l a i m a n t ' s s i t u a t i o n was c o v e r e d under subsec
t i o n (3) o f fo r m e r OAR 436-35-310 because she had r e t u r n e d t o m o d i f i e d work. We 
conc u r . However, we d i s a g r e e w i t h t h e Referee's f i n d i n g r e g a r d i n g t h e p h y s i c a l 
c a p a c i t y n e c e s s a r y t o p e r f o r m t h e m o d i f i e d j o b s . 

Here, c l a i m a n t had r e t u r n e d t o m o d i f i e d work; however, she was n o t w o r k i n g 
a t t h e t i m e o f h e a r i n g . Her former employer had no " l i g h t " d u t y j o b s a v a i l a b l e 
and she had q u i t one " l i g h t " d u t y j o b due t o her d i s a b i l i t y and l e f t two o t h e r 
j o b s ' p r i m a r i l y f o r reasons u n r e l a t e d t o her i n j u r y - r e l a t e d i m p a i r m e n t . Under 
t h e c i r c u m s t a n c e s where a c l a i m a n t r e t u r n s t o m o d i f i e d work and l a t e r v o l u n t a r 
i l y q u i t s f o r reasons u n r e l a t e d t o t h e compensable i n j u r y , t h e p r o p e r a d a p t a b i l 
i t y s t a n d a r d i s former OAR 436-35-310(3). See Barbara L. P a r t r i d g e , 42 Van 
N a t t a 1193 ( 1 9 9 0 ) . 

A p p l y i n g t h e m a t r i x i n s u b s e c t i o n (3) o f former OAR 436-35-310, t h e 
Ref e r e e f o u n d t h a t t h e w a i t r e s s and housekeeper j o b s were m e d i u m - l i g h t work and 
t h a t t h e u s u a l and customary work as a nurse's a i d e r e q u i r e d a p h y s i c a l c a p a c i t y 
o f medium-heavy. She a c c o r d i n g l y a s s i g n e d an a d a p t a b i l i t y v a l u e o f 1.5. We 
d i s a g r e e . The d e s c r i p t i o n s o f b o t h t h e w a i t r e s s and housekeeper j o b s p e r f o r m e d 
by c l a i m a n t p l a c e them i n t h e " l i g h t " p h y s i c a l c a p a c i t y range. Thus, t h e adapt
a b i l i t y v a l u e i s 2. 

Since t h e remainder o f t h e "s t a n d a r d s " f a c t o r s were n o t c o n t e s t e d o r 
i m p r o p e r l y a n a l y z e d , we proceed t o t h e c a l c u l a t i o n . 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y 

When c l a i m a n t ' s age v a l u e , 0, i s added t o her e d u c a t i o n v a l u e , 4, t h e sum 
i s 4. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 2, t h e 
p r o d u c t i s 8. When t h a t v a l u e i s added t o c l a i m a n t ' s i m p a i r m e n t v a l u e , 8.5, t h e 
r e s u l t i s 16.5 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . That d i s a b i l 
i t y f i g u r e i s rounded t o t h e next h i g h e r whole p e r c e n t a g e . Former OAR 436-35-
2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 17 
p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d September 29, 1989, as amended-October 12, 1989, 
i s m o d i f i e d . I n l i e u o f t h e Referee's award and i n a d d i t i o n t o t h e 14 p e r c e n t 
(44.8 degrees) unscheduled permanent d i s a b i l i t y awarded by D e t e r m i n a t i o n Order, 
c l a i m a n t i s awarded 3 p e r c e n t (9.6 degrees) unscheduled permanent d i s a b i l i t y , 
g i v i n g h e r a t o t a l award t o dat e o f 17 p e r c e n t (54.4 degrees) u n s c h e d u l e d perma
ne n t d i s a b i l i t y f o r her low b a c k c o n d i t i o n . C l a i m a n t ' s a t t o r n e y i s awarded 25 
p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r . However, t h e t o t a l 
a t t o r n e y f e e s awarded by t h e Referee and Board o r d e r s s h a l l n o t exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
AUDREY RUDD, Claimant 
WCB Case No. 89-07280 

ORDER ON RECONSIDERATION 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f t h o s e p o r t i o n s o f 
our October 9, 1990 Order.on Review by mo t i o n o f c l a r i f i c a t i o n . I t i t s m o t i o n 
t h e employer asks t h a t : (1) we c l a r i f y t h e "amounts t h e n due" upon w h i c h t h e 15 
p e r c e n t p e n a l t y i s assessed; and (2) reduce t h e c a r r i e r p a i d p e n a l t y - r e l a t e d 
a t t o r n e y f e e . On October 29, 1990, we abated our o r d e r f o r f u r t h e r c o n s i d e r a 
t i o n . 

The employer contends t h a t t h e "amounts t h e n due" upon w h i c h t o base t h e 
p e n a l t y s h o u l d be d e t e r m i n e d upon t h e " i n s t a l l m e n t s " r e q u i r e d t o be p a i d as 
p r o v i d e d by ORS 656.216 and 656.230, a t t h e t i m e o f h e a r i n g . Inasmuch as we 
co n c l u d e t h a t t h e p e n a l t y s h o u l d be based on t h e e n t i r e amount awarded by t h e 
D e t e r m i n a t i o n Order, we d i s a g r e e . 

A c a r r i e r has a d u t y t o c l o s e a c l a i m under ORS 656.268 when t h e 
c l a i m a n t ' s c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y . P e n a l t i e s and a t t o r n e y f e e s 
may be assessed f o r u n r e a s o n a b l e d e l a y i n p e r f o r m i n g t h a t d u t y . L e s t e r v. 
Weyerhaeuser Co., 70 Or App 307, 311-12, r e v den 298 Or 427 ( 1 9 8 4 ) ; G e o r g i a -
P a c i f i c Corp. v. A w m i l l e r , 64 Or App 56, 59-60 ( 1 9 8 3 ) . Any permanent d i s a b i l i t y 
o r u n p a i d t e m p o r a r y d i s a b i l i t y compensation awarded by a l a t e r D e t e r m i n a t i o n 
Order c o n s t i t u t e s "amounts t h e n due" f o r t h e assessment o f a p e n a l t y . Brenda 
H i n k l e , 40 Van N a t t a 1655, 1661 (19 8 8 ) ; V i r g i l E. Moon, 42 Van N a t t a 1003 
( 1 9 9 0 ) . 

I n H a r o l d A. L e s t e r , 37 Van N a t t a 745 (198 5 ) , t h e Board i n an Order on 
R e c o n s i d e r a t i o n on remand from t h e Court o f Appeals, assessed a 25 p e r c e n t 
p e n a l t y a g a i n s t t h e i n s u r e r f o r unreasonably d e l a y i n g c l a i m c l o s u r e . The Board 
h e l d t h a t t h e d e l a y p e r i o d was t h e " t h e n " r e f e r r e d t o i n t h e p h r a s e "amounts 
t h e n due." T h e r e f o r e , t h e c l a i m a n t was due permanent p a r t i a l d i s a b i l i t y compen
s a t i o n t h a t was n o t t i m e l y p a i d because o f t h e u n t i m e l y c l a i m c l o s u r e . A c c o r d 
i n g l y , t h e "amounts t h e n due" were d e t e r m i n e d t o be. t h e permanent p a r t i a l d i s 
a b i l i t y award g r a n t e d by t h e D e t e r m i n a t i o n Order i s s u e d a t t h e t i m e o f h e a r i n g . 

I n George V i o l e t t , 42 Van N a t t a 2647 ( 1 9 9 0 ) , we had o c c a s i o n t o address a 
s i m i l a r i s s u e . I n t h a t case we de c i d e d t h a t t h e permanent d i s a b i l i t y awarded by 
t h e D e t e r m i n a t i o n Order c o n s t i t u t e d t h e "amounts t h e n due" upon w h i c h t o base 
t h e p e n a l t y . I n V i o l e t t , t h e Board c o n s i d e r e d t h e language o f t h e D e t e r m i n a t i o n 
Order t o be c o n t r o l l i n g . The Board no t e d t h a t ORS 656.230; 656.216; and f o r m e r 
OAR 436-06-060 concerned t h e method o f payment o f permanent d i s a b i l i t y awards. 
C l a i m a n t ' s e n t i t l e m e n t t o permanent d i s a b i l i t y , i n c l u d i n g when t h e d i s a b i l i t y 
award became due, was n o t a f f e c t e d by t h e above c i t e d s t a t u t e s and a d m i n i s t r a 
t i v e r u l e . T h e r e f o r e , t h e f a c t t h a t c l a i m a n t ' s d i s a b i l i t y award was b e i n g p a i d 
o u t i n i n s t a l l m e n t s was n o t r e l e v a n t t o t h e c o l l a t e r a l i s s u e o f p e n a l t i e s . 
V i o l e t t , s u p r a . 

We t h e r e f o r e l o o k f i r s t t o t h e D e t e r m i n a t i o n Order i t s e l f , whose i s s u a n c e 
p r i o r t o h e a r i n g was d e l a y e d . Claimant was awarded 29 p e r c e n t f o r 92.80 degrees. 
The D e t e r m i n a t i o n Order s t a t e d , "The i n s u r e r i s now o r d e r e d t o pay you 
$9,280.00." (Ex. 2 9 ) ; Thus, we f i n d t h e c l e a r and unambiguous language o f t h e 
D e t e r m i n a t i o n Order demands payment o f t h e e n t i r e sum "now." T h i s amount i s 
c e r t a i n and i s n o t p r o s p e c t i v e o r s p e c u l a t i v e , and t h u s , came due upon i s s u a n c e 
o f t h e D e t e r m i n a t i o n Order. 

Because c l a i m a n t ' s permanent d i s a b i l i t y exceeded 64 degrees, t h e employer 
was r e q u i r e d t o pay o u t t h e award i n i n s t a l l m e n t s i n accordance w i t h ORS 
656.230; 656.216; and fo r m e r OAR 436-06-060. However, as no t e d above, t h e 
method o f payment i s n o t r e l e v a n t t o t h e assessment o f p e n a l t i e s f o r an u n t i m e l y 
c l a i m c l o s u r e . A c c o r d i n g l y , we f i n d c l a i m a n t i s e n t i t l e d t o a p e n a l t y based on 
t h e permanent d i s a b i l i t y award as r e f l e c t e d on t h e D e t e r m i n a t i o n O rder, and 
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w h i c h was d e l a y e d by t h e employer's f a i l u r e t o c l o s e t h e c l a i m i n a t i m e l y 
manner. Because t h e e n t i r e amount o f t h e permanent d i s a b i l i t y award o f $9,280 
was d e l a y e d , t h i s sum c o n s t i t u t e s t h e "amounts t h e n due" f o r assessment o f 
c l a i m a n t ' s 15 p e r c e n t - p e n a l t y . 

The employer a l s o contends t h a t inasmuch as t h e Board reduced t h e p e n a l t y 
awarded by t h e Referee from 25 p e r c e n t t o 15 p e r c e n t , t h e p e n a l t y r e l a t e d a t t o r 
ney f e e s h o u l d be reduced as w e l l . We not e t h a t t h e employer d i d n o t r a i s e o r 
argue t h e i s s u e o f c l a i m a n t ' s e n t i t l e m e n t t o an assessed p e n a l t y r e l a t e d a t t o r 
ney f e e f o r i t s unreasonableness under ORS 656.262(10), u n t i l a f t e r t h e Board's 
October 9, 1990 o r d e r . We d e c l i n e t o e n t e r t a i n i s s u e s r a i s e d i n t h e f i r s t 
i n s t a n c e on r e c o n s i d e r a t i o n . See James D. Tate, 42 Van N a t t a 112 ( 1 9 9 0 ) . 

A c c o r d i n g l y , our October 9, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we r e p u b l i s h our October 9, 1990 o r d e r , e f f e c t i v e t h i s 
d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

IT IS SO ORDERED. 

November 29, 1990 ; C i t e as 42 Van N a t t a 2699 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAY A. SCHECK, Claimant 
WCB Case No. 89-07699 
ORDER OF ABATEMENT 

Rob e r t s , e t a l . , Defense A t t o r n e y s 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n o f t h o s e p o r t i o n s o f our October 3 1 , 
1990, Order on Review (Remanding) by mo t i o n o f r e c o n s i d e r a t i o n / c l a r i f i c a t i o n . 
I t i t s m o t i o n , t h e i n s u r e r asks t h a t we i n s t r u c t t h e Referee on remand t o a l l o w 
t h e employer t o make i t s " f u l l " case, i n c l u d i n g access t o t h e c l a i m a n t f o r 
t e s t i m o n y . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , o u r p r i o r o r d e r 
i s a b a t e d and w i t h d r a w n . Claimant i s r e q u e s t e d t o f i l e a response t o t h e m o t i o n 
w i t h i n t e n days from t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , we s h a l l t a k e t h i s -
m a t t e r under advisement. ' 

IT IS SO ORDERED. 

November 29, 1990 ; C i t e as 42 Van N a t t a 2699 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS E. STEFFL, Claimant 

WCB Case No. 87-16434 
ORDER ON REVIEW 

A l l e n T. Murphy, J r , Claimant A t t o r n e y 
R i c h a r d C. Pearce, Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee I r v i n g ' s o r d e r t h a t : (1) s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r h i s b i l a t e r a l f o r e a r m c o n d i 
t i o n ; ( 2 ) assessed a p e n a l t y f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l ; and (3) 
awarded c l a i m a n t ' s a t t o r n e y a $1,200 assessed f e e . On r e v i e w t h e i s s u e s a r e 
c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We m o d i f y i n p a r t and r e v e r s e i n 
p a r t . 
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FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

C l a i m a n t s u f f e r e d a compensable l e f t w r i s t i n j u r y i n November 1976'. 
C l a i m a n t ' s i n i t i a l c o n d i t i o n was a l e f t w r i s t i n j u r y w h i c h caused l o s s o f 
m o t i o n . He a l s o s u f f e r e d p a r e s t h e s i a s and t i n g l i n g i n t h e l e f t hand w h i c h 
o r t h o p e d i c surgeon Backhuber, t h e n c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e l a t e d t o an 
u l n a r n e r v e p r o b l e m . The i n s u r e r i n i t i a l l y a ccepted o n l y t h e w r i s t and n o t t h e 
hand symptoms. I n 1978, Dr. K e i s t diagnosed l e f t median and u l n a r n e r v e p r o b 
lems c r e a t i n g p a r e s t h e s i a s and p a i n e x t e n d i n g from elbow t o w r i s t and r e l a t e d 
them t o t h e compensable i n j u r y . I n an October 1978 s t i p u l a t i o n , t h e i n s u r e r 
a c c e p t e d c l a i m a n t ' s c u r r e n t c o n d i t i o n (as o f 1978). 

Subsequent overuse o f c l a i m a n t ' s r i g h t hand, compensating f o r l e f t hand 
l i m i t a t i o n s , caused compensable r i g h t median nerve compression. A May 1980 
s t i p u l a t i o n awarded c l a i m a n t an a d d i t i o n a l 20 p e r c e n t f o r l o s s o f h i s l e f t f o r e 
arm ( f o r a t o t a l o f 40 p e r c e n t ) and 20 p e r c e n t d i s a b i l i t y f o r l o s s o f h i s r i g h t 
f o r e a r m . 

C l a i m a n t saw t r e a t i n g o r t h o p e d i s t K e i s t t w i c e i n 1981 f o r r e c u r r e n t r i g h t 
arm and neck p a i n . From 1981 t o 1987 t h e r e a r e no m e d i c a l r e p o r t s r e g a r d i n g 
c l a i m a n t ' s r i g h t hand/arm. Claimant was s e l f - e m p l o y e d and o p e r a t e d a b e r r y 
f a r m . He has been p h y s i c a l l y l i m i t e d due t o c o n t i n u e d d i s a b l i n g p a i n i n b o t h 
f o r e a r m s . There a r e no i n t e r v e n i n g i n j u r i e s . I n March 1987 c l a i m a n t r e t u r n e d 
t o Dr. K e i s t c o m p l a i n i n g o f h i s i n a b i l i t y t o use h i s r i g h t hand. 

On October 12, 1987, t h e i n s u r e r d e n i e d c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m 
f o r h i s c u r r e n t b i l a t e r a l f o r e a r m c o n d i t i o n . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c u r r e n t r i g h t f o r e a r m c o n d i t i o n i s n o t m a t e r i a l l y r e l a t e d t o 
h i s compensable 1976 i n j u r y . 

C l a i m a n t ' s c u r r e n t l e f t f o r e a r m c o n d i t i o n i s t h e same c o n d i t i o n t h e 
i n s u r e r a c c e p t e d i n 1978. 

The i n s u r e r ' s d e n i a l o f c l a i m a n t ' s b i l a t e r a l f o r e a r m c o n d i t i o n was n o t 
un r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f t h e L e f t Forearm C o n d i t i o n 

The i s s u e posed by t h e 1987 d e n i a l i s c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s 
i n March and A p r i l 1987. The m e d i c a l s e r v i c e s were f o r a b i l a t e r a l c o n d i t i o n , 
n o t j u s t a r i g h t f o r e a r m c o n d i t i o n . T h e r e f o r e , we d i s a g r e e w i t h t h e R e f e r e e ' s 
d e s i g n a t i o n o f t h i s case as a r i g h t f o r e a r m i s s u e o n l y . 

By s t i p u l a t i o n i n October 1978, t h e i n s u r e r accepted c l a i m a n t ' s l e f t 
median and u l n a r n e r v e problems and r e l a t e d p a r e s t h e s i a s and p a i n f r o m elbow t o 
w r i s t . I n F e b r u a r y 1979, Dr. K e i s t found t h a t c l a i m a n t had p e r s i s t e n t u l n a r 
n e r v e c o m p r e s s i o n symptoms a t t h e l e f t w r i s t . I n 1987, Dr. K e i s t d i a g n o s e d t h e 
same p r o b l e m : u l n a r and m e d i a l nerve compression. C l a i m a n t has had c o n t i n u o u s 
l e f t hand symptoms s i n c e t h e 1976 i n j u r y . Because t h e p a r e s t h e s i a p r o b l e m w h i c h 
was a c c e p t e d i n 1978 i s t h e same as c l a i m a n t i s c u r r e n t l y e x p e r i e n c i n g , we f i n d 
t h a t t h e p r o b l e m i s r e l a t e d t o t h e accepted l e f t f o r e a r m c o n d i t i o n . 
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We do n o t f i n d t h e r e p o r t o f hand surgeon Nye, who was t h e independent 
m e d i c a l examiner, p e r s u a s i v e as i t a p p l i e s t o t h e l e f t f o r e a r m . F i r s t , Dr. 
Nye's r e p o r t i s p r i m a r i l y d i r e c t e d t o t h e r i g h t f o r e a r m . Second, w h i l e he 
o p i n e d t h a t t h e u l n a r p a l s y on t h e l e f t i s p r o b a b l y u n r e l a t e d t o t h e o r i g i n a l 
i n j u r y , he d i d n o t d i s c u s s whether i t i s r e l a t e d t o t h e c o n d i t i o n a c c e p t e d i n 
1978. F i n a l l y Dr. Nye's o p i n i o n on r e l a t i o n s h i p i s i n c o n s i s t e n t w i t h t h e 
p a r t i e s s t i p u l a t i o n t h a t c l a i m a n t ' s c o n d i t i o n i n 1978 was c a u s a l l y r e l a t e d t o 
t h e 1976 a c c e p t e d i n j u r y . 

The R e feree d i d n o t address c l a i m a n t ' s l e f t f o r e a r m c o n d i t i o n i n her o p i n 
i o n . We f i n d t h a t t h i s problem i s r e l a t e d t o c l a i m a n t ' s compensable i n j u r y and 
m o d i f y t h e Referee's o r d e r t o s e t a s i d e t h e d e n i a l o f m e d i c a l s e r v i c e s f o r t h e 
l e f t f o r e a r m c o n d i t i o n . 

C o m p e n s a b i l i t y o f t h e R i g h t Forearm C o n d i t i o n 

The R e feree compared t h e c u r r e n t r i g h t f o r e a r m c o n d i t i o n t o c l a i m a n t ' s 
r i g h t f o r e a r m c o n d i t i o n as r e p o r t e d p r i o r t o t h e May 1980 s t i p u l a t i o n . The 
Re f e r e e was persuaded t h a t t h e r e were s u f f i c i e n t s i m i l a r i t i e s o f symptoms and 
t e s t r e s u l t s t o concl u d e t h a t t h e c u r r e n t c o n d i t i o n was c a u s a l l y r e l a t e d t o t h e 
r i g h t f o r e a r m c o n d i t i o n addressed i n t h e s t i p u l a t i o n . A c c o r d i n g l y , she con
c l u d e d t h a t t h e c u r r e n t c o n d i t i o n was compensable. She f u r t h e r c o n c l u d e d t h a t 
t h e 1987 d e n i a l was an improper backup d e n i a l under Bauman v. SAIF, 295 Or 788 
( 1 9 8 3 ) . We d i s a g r e e w i t h t h e Referee's a n a l y s i s and r e v e r s e . 

I n 1979 Dr. K e i s t diagnosed a r i g h t c a r p a l t u n n e l syndrome (com p r e s s i o n o f 
t h e median n e r v e ) t h a t he r e l a t e d t o t h e compensable l e f t w r i s t i n j u r y v i a con
s e q u e n t i a l o v e r u s e . On May 8, 1980, c l a i m a n t and t h e i n s u r e r e n t e r e d i n t o a 
s t i p u l a t i o n a w a r d i n g permanent d i s a b i l i t y f o r ". . . l o s s o f [ c l a i m a n t ' s ] r i g h t 
f o r e a r m . " The i n s u r e r d i d n o t accept c l a i m a n t ' s c u r r e n t r i g h t f o r e a r m c o n d i t i o n 
i n t h a t s t i p u l a t i o n . Cf. Hannum v. EBI Companies, 83 Or 346 ( 1 9 8 7 ) . Conse
q u e n t l y , i t i s n o t p r o h i b i t e d from now d e n y i n g t h a t c o n d i t i o n . ^ 

I n A p r i l 1987, n e u r o l o g i s t W i l s o n r e p o r t e d t h a t c l a i m a n t e x p e r i e n c e d 
s e v e r e p a i n f r o m t h e r i g h t elbow t o t h e w r i s t ; Dr. W i l s o n o p i n e d t h a t t h i s was 
due t o a p o l y n e u r o p a t h y w i t h t a r d y u l n a r p a l s y , and t h i s d i a g n o s i s was c o n f i r m e d 
by neuromuscular e l e c t r o d i a g n o s i s . C l a i m a n t ' s p o l y n e u r o p a t h y / p a l s y and r e l a t e d 
p a i n i s n o t e q u i v a l e n t t o t h e r i g h t c a r p a l t u n n e l syndrome w h i c h was o r i g i n a l l y 
d i a g n o s e d . T h e r e f o r e , t h e i n s u r e r was p r o c e d u r a l l y e n t i t l e d t o c h a l l e n g e i t s 
c o m p e n s a b i l i t y . 

We address t h e m e r i t s o f c l a i m a n t ' s r i g h t f o r e a r m c l a i m . As c l a i m a n t ' s 
p o l y n e u r o p a t h y / p a l s y c o n d i t i o n i n v o l v e s d i f f e r e n t nerves t h a n t h e a c c e p t e d r i g h t 
c a r p a l t u n n e l c o n d i t i o n , c a u s a t i o n o f t h e p o l y n e u r o p a t h y i s a complex m e d i c a l 
q u e s t i o n . The r e s o l u t i o n o f t h i s i s s u e t u r n s l a r g e l y on an a n a l y s i s o f t h e 
m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109, r e v den 
300 Or 546 ( 1 9 8 6 ) . 

Dr. K e i s t s t a t e d o n l y t h a t he saw c l a i m a n t f o r i n c r e a s i n g d i s t r e s s o f b o t h 
arms a t t r i b u t a b l e t o h i s j o b i n j u r y o f 1976. We g i v e l i t t l e w e i g h t t o Dr. 
K e i s t ' s o p i n i o n because he d i d n o t e x p l a i n t h e b a s i s f o r h i s o p i n i o n . 

Dr. K e i s t r e f e r r e d c l a i m a n t t o Dr. W i l s o n , who d i d n o t r e n d e r an o p i n i o n 
r e g a r d i n g t h e c a u s a t i o n o f c l a i m a n t ' s r i g h t arm c o n d i t i o n . 

•••Assuming, f o r t h e sake o f argument, t h a t a s t i p u l a t e d award o f permanent 
p a r t i a l d i s a b i l i t y , s t a n d i n g a l o n e , i s a f o r m a l acceptance, we c o u l d n o t r e a d 
t h e s t i p u l a t i o n as an acceptance o f a n y t h i n g more t h a n t h e c a r p a l t u n n e l syn
drome d i a g n o s e d a t t h a t time. 
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Dr. Nye o p i n e d t h a t c l a i m a n t ' s r i g h t arm c o n d i t i o n i s u n r e l a t e d t o h i s 
1976 i n j u r y . He a t t r i b u t e d c l a i m a n t ' s c o n d i t i o n t o i n c r e a s e d s e n s i t i v i t y t o . 
n e r v e c o m p r e s s i o n problems w i t h r e p e a t e d elbow f l e x i o n o v e r t h e y e a r s , e v e n t u 
a l l y c a u s i n g problems w i t h u l n a r nerve compression syndrome a t t h e elbow. We 
d e f e r t o Dr. Nye's p o s i t i o n because he e x p l a i n e d t h e b a s i s f o r h i s o p i n i o n . 

For t h e s e r e a s o n s , we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h e com
p e n s a b i l i t y o f h i s c u r r e n t r i g h t f o r e a r m c o n d i t i o n . 

P e n a l t y 

The R e f e r e e f o u n d t h a t t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c u r r e n t r i g h t 
f o r e a r m c l a i m f o r m e d i c a l s e r v i c e s was a "back up" d e n i a l under Bauman v. SAIF, 
s u p r a . Based on such a f i n d i n g , t h e Referee assessed a p e n a l t y f o r an u n r e a s o n 
a b l e d e n i a l . We d i s a g r e e . 

Whether a d e n i a l i s r e a s o n a b l e depends upon an e v a l u a t i o n o f a l l t h e e v i 
dence a v a i l a b l e t o t h e i n s u r e r when i t a c t e d . Brown v. Argonaut I n s u r a n c e Co., 
93 Or App 588 ( 1 9 8 8 ) . I n a d d i t i o n t o Dr. K e i s t ' s and Dr. W i l s o n ' s r e p o r t s , t h e 
i n s u r e r e v a l u a t e d Dr. Nye's r e p o r t which s t a t e d t h e r e was no c a u s a l r e l a t i o n s h i p 
between t h e c u r r e n t c o n d i t i o n and t h e 1976 i n j u r y . T h e r e f o r e , based upon t h e 
i n f o r m a t i o n a v a i l a b l e t o i t a t t h e t i m e o f i t s d e n i a l , we c o n c l u d e t h a t t h e i n 
s u r e r had a l e g i t i m a t e doubt c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . A c c o r d i n g l y , we h o l d t h a t t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s r i g h t 
f o r e a r m c o n d i t i o n was n o t u n r e a s o n a b l e . 

Assessed Fee A t H e a r i n g 

The i n s u r e r r e q u e s t e d t h a t t h e Board r e v e r s e t h e Referee's $1,200 assessed 
f e e award i n t h e e v e n t t h e Board u p h e l d t h e i n s u r e r ' s d e n i a l . We have u p h e l d 
t h e d e n i a l as i t . a p p l i e s t o t h e r i g h t f o r e a r m c o n d i t i o n , b u t n o t t h e l e f t f o r e 
arm c o n d i t i o n . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case we f i n d t h a t $1,200 i s a r e a s o n a b l e f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e d e n i a l o f t h e l e f t f o r e 
arm c o n d i t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e case as eviden c e d by t h e documentary r e c o r d and h e a r i n g 
t r a n s c r i p t . A c c o r d i n g l y , we a f f i r m t h e Referee's $1,200 assessed f e e award. 

Assessed Fee On Review 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e d e n i a l o f t h e l e f t f o r e a r m c o n d i t i o n i s $375, t o 
be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d t h e t i m e d e v o t e d t o t h i s i s s u e , as r e p r e s e n t e d by c l a i m a n t ' s s t a t e m e n t 
o f s e r v i c e s , and t h e c o m p l e x i t y o f t h e i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 11, 1988 i s m o d i f i e d i n p a r t , r e v e r s e d i n 
p a r t , and a f f i r m e d i n p a r t . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d t o 
t h e e x t e n t i t addresses m e d i c a l s e r v i c e s f o r c l a i m a n t ' s r i g h t f o r e a r m c o n d i t i o n . 
The R e f e r e e ' s assessment o f a p e n a l t y i s r e v e r s e d . The remainder o f t h e o r d e r 
i s a f f i r m e d . For s e r v i c e s on r e v i e w r e g a r d i n g t h e d e n i a l o f t h e l e f t f o r e a r m 
c o n d i t i o n , c l a i m a n t ' s a t t o r n e y i s awarded a $350 assessed f e e , p a y a b l e by t h e 
i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
CLARISSA J . CANNADY, Claimant 

WCB Case No. 89-17397 
ORDER ON REVIEW 

Olson, e t a l . , C l aimant A t t o r n e y s 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r w h i c h a f f i r m e d a 
D e t e r m i n a t i o n Order w h i c h g r a n t e d no award f o r permanent d i s a b i l i t y . On r e v i e w , 
t h e s o l e i s s u e i s e x t e n t o f permanent d i s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t argues t h a t i t i s " t h e law o f t h e case" t h a t c l a i m a n t had no im
p a i r m e n t as a r e s u l t o f her p r e v i o u s compensable i n j u r y ; t h e r e f o r e , she'reasons, 
a l l her c u r r e n t impairment must be due t o t h i s compensable i n j u r y . We r e j e c t 
c l a i m a n t ' s p r e m i s e . 

The d o c t r i n e o f p r e c l u s i o n by former a d j u d i c a t i o n ( r e s j u d i c a t a ) does not 
a c t t o bar any f i n d i n g i n Referee Tenenbaum's o r d e r . The l i t i g a t i o n w h i c h 
c l a i m a n t argues has p r e c l u s i v e e f f e c t i s an O p i n i o n and Order o f Ref e r e e D a v i s , 
i n w h i c h he s e t a s i d e t h i s i n s u r e r ' s d e n i a l o f r e s p o n s i b i l i t y and u p h e l d ^ t h e 
r e s p o n s i b i l i t y d e n i a l o f t h e i n s u r e r on t h e r i s k a t t i m e o f t h e e a r l i e r compens
a b l e i n j u r y . We conclu d e t h a t t h e i n s u r e r i s n o t b a r r e d by e i t h e r c l a i m p r e c l u 
s i o n o r i s s u e p r e c l u s i o n ' f r o m a r g u i n g t h a t c l a i m a n t had permanent im p a i r m e n t 
f r o m t h e e a r l i e r compensable i n j u r y . 

I s s u e p r e c l u s i o n a p p l i e s o n l y where an i s s u e o f f a c t o r law was a c t u a l l y 
l i t i g a t e d and was e s s e n t i a l t o t h e f i n a l d e c i s i o n . Drews v. EBI Companies, 310 
Or 134, 139 (1 9 9 0 ) . The i s s u e o f whether c l a i m a n t had permanent i m p a i r m e n t was 
no t n e c e s s a r y t o Referee Da v i s ' f i n a l d e c i s i o n . 

C l a i m p r e c l u s i o n o n l y a p p l i e s where t h e c l a i m i n t h e second a c t i o n i s one 
w h i c h i s based on t h e same f a c t u a l t r a n s a c t i o n t h a t was a t i s s u e i n t h e f i r s t 
c l a i m and where t h e remedy sought i n t h e second a c t i o n c o u l d have been l i t i g a t e d 
i n t h e f i r s t a c t i o n . Drews, supra a t 140. 

Cl a i m a n t e s s e n t i a l l y contends t h a t Referee Tenenbaum's f i n d i n g t h a t 
c l a i m a n t had permanent impairment due t o t h e e a r l i e r compensable i n j u r y i s 
b a r r e d by Referee D a v i s ' d e c i s i o n . The remedy which c l a i m a n t now seeks i s an 
award f o r permanent d i s a b i l i t y due t o t h i s i n j u r y . The f a c t s n e c e s s a r y t o 
d e c i d e whether c l a i m a n t i s now e n t i t l e d t o permanent d i s a b i l i t y a r e d i f f e r e n t 
t h a n t h e f a c t s necessary f o r Referee Davis t o de c i d e w h i c h i n s u r e r was r e s p o n s i 
b l e f o r c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f h i s h e a r i n g . A c c o r d i n g l y , c l a i m 
p r e c l u s i o n does n o t bar Referee Tenenbaum's f i n d i n g . 

ORDER 

The Referee's o r d e r d a t e d January 17, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT J . MURRAY, Claimant 

WCB Case No. 89-12225 
ORDER ON REVIEW 

M i c h a e l B. Dye, Claimant A t t o r n e y 
John B. M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e T. Lavere 
Johnson's o r d e r t h a t d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t w i t h o u t p r e j u d i c e . I n 
i t s b r i e f , SAIF r e q u e s t s t h a t t h e o r d e r be m o d i f i e d t o r e f l e c t a d i s m i s s a l w i t h 
p r e j u d i c e . On r e v i e w , t h e s o l e i s s u e i s whether t h i s d i s m i s s a l s h o u l d have 
p r e c l u s i v e e f f e c t . . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee, w i t h t h e f o l l o w i n g c o r r e c 
t i o n and s u p p l e m e n t a t i o n . 

I n t h e s e c t i o n e n t i t l e d "Summary R e s o l u t i o n o f I s s u e s , " t h e f i r s t s entence 
i s r e p l a c e d as f o l l o w s : C l a i m a n t , by and t h r o u g h c o u n s e l , w i t h d r e w t h e Request 
f o r H e a r i n g and r e q u e s t e d t h a t , t h e Order o f D i s m i s s a l be e n t e r e d w i t h o u t 
p r e j u d i c e . 

When t h e p a r t y r e q u e s t i n g a h e a r i n g moves f o r a d i s m i s s a l (and t h e r e i s no 
c r o s s - r e q u e s t f o r h e a r i n g ) , t h e Referee has d i s c r e t i o n t o s e t t h e te r m s and con
d i t i o n s o f an o r d e r o f d i s m i s s a l as he o r she deems p r o p e r . We w i l l n o t d i s t u r b 
t h e t e r m s and c o n d i t i o n s imposed by t h e Referee except upon a showing o f abuse 
o f d i s c r e t i o n . J u l i e M a y f i e l d , 42 Van N a t t a 871, 872 ( 1 9 9 0 ) . We f i n d no abuse 
o f d i s c r e t i o n h e r e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 26, 1989 i s a f f i r m e d . 

November 30, 1990 C i t e as 42 Van N a t t a 2704 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MAVIS A. THOMPSON, Claimant 

Own M o t i o n No. 90-0496M 
OWN MOTION ORDER DENYING RECONSIDERATION 

S t a r r & Vin s o n , Claimant A t t o r n e y s °> 
VavRosky, e t a l . , Defense A t t o r n e y s 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's October 3 1 , 
1990, o r d e r w h i c h d i s m i s s e d i t s r e q u e s t f o r r e s c i s s i o n o f D e t e r m i n a t i o n O r d ers 
i s s u e d i n t h i s c l a i m on June 9, 1990, and August 12, 1982. The i n s u r e r seeks 
c l a r i f i c a t i o n o f t h e p r i o r o r d e r . 

Though n o t e x p r e s s l y . s t a t e d i n our p r i o r o r d e r , we a r e w i t h o u t own 
m o t i o n a u t h o r i t y t o r e s c i n d p r i o r d e t e r m i n a t i o n o r d e r s . Our own m o t i o n a u t h o r 
i t y under ORS 656.278 o n l y p e r m i t s us t o award m e d i c a l b e n e f i t s f o r compensable 
i n j u r i e s o c c u r r i n g b e f o r e 1966 and t o award temporary d i s a b i l i t y b e n e f i t s when 
a g g r a v a t i o n r i g h t s have e x p i r e d and t h e r e i s a wo r s e n i n g o f a compensable i n j u r y 
r e q u i r i n g s u r g e r y o r h o s p i t a l i z a t i o n . Absent t h o s e c i r c u m s t a n c e s , we l a c k t h e 
a u t h o r i t y . t o g r a n t own m o t i o n r e l i e f . ORS 656.278. 

A c c o r d i n g l y , t h e i n s u r e r ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . 

I T IS SO ORDERED. 



December 3, 1990 C i t e as 42 Van N a t t a 2705 (1990) 2705 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID F. BOWEN, Claimant 
WCB Case No. 89-10387 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 

Robert Jackson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Gruber's o r d e r w h i c h 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r h i s r i g h t knee c o n d i t i o n . I n t h e a l t e r n a t i v e , c l a i m a n t contends t h a t t h e 
Re f e r e e i m p r o p e r l y d e c l i n e d t o l e a v e t h e r e c o r d open t o admit an a d d i t i o n a l 
m e d i c a l r e p o r t f r o m c l a i m a n t ' s o r t h o p e d i c surgeon, and c l a i m a n t moves t h a t t h i s 
m a t t e r be remanded f o r a d m i s s i o n o f t h a t e v i d e n c e . On r e v i e w , t h e i s s u e s a r e 
remand and c o m p e n s a b i l i t y . We deny t h e m o t i o n f o r remand and a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . On August 17, 1989, two weeks b e f o r e t h e s c h e d u l e d August 3 1 , 1989 hear
i n g d a t e , c l a i m a n t ' s a t t o r n e y c o n t a c t e d h i s t r e a t i n g o r t h o p e d i c surgeon, Dr. 
Freudenberg, and r e q u e s t e d a n a r r a t i v e r e p o r t d e t a i l i n g a com p l e t e h i s t o r y o f 
c l a i m a n t ' s a t - w o r k and o f f - w o r k a c t i v i t i e s and a d i s c u s s i o n o f c a u s a t i o n o f 
c l a i m a n t ' s c o n d i t i o n . Between August 18 and 27, t h e a t t o r n e y ' s o f f i c e c a l l e d 
Dr. Freudenberg's o f f i c e a t l e a s t t w i c e . At t h e August 3 1 , 1989 h e a r i n g , coun
s e l had n o t r e c e i v e d t h e r e q u e s t e d r e p o r t . The Referee d e c l i n e d t o l e a v e t h e 
r e c o r d open f o r r e c e i p t o f t h e pending r e p o r t . 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t d i d n o t e x e r c i s e due d i l i g e n c e i n a c q u i r i n g an a d d i t i o n a l m e d i c a l 
r e p o r t f r o m Dr. Freudenberg. Moreover, t h e r e c o r d has n o t been i m p r o p e r l y , i n 
c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed. 

C l a i m a n t ' s work a c t i v i t y d i d n o t m a t e r i a l l y c o n t r i b u t e t o h i s c u r r e n t 
r i g h t knee d i s a b i l i t y and need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee d e n i e d c l a i m a n t ' s motions t o l e a v e t h e h e a r i n g r e c o r d open f o r 
t h e a d m i s s i o n o f Dr. Freudenberg's r e p o r t b o t h a t h e a r i n g and on r e c o n s i d e r a 
t i o n . He t h e n f o u n d t h e m e d i c a l evidence d i d n o t e s t a b l i s h t h a t c l a i m a n t ' s work 
a c t i v i t i e s m a t e r i a l l y c o n t r i b u t e d t o h i s d i s a b i l i t y o r need f o r m e d i c a l t r e a t 
ment beyond t h a t caused by c l a i m a n t ' s October 1988 i n j u r y t h a t had been d e n i e d 
and n o t t i m e l y appealed. 

Remand 

Renewing h i s argument t h a t a supp l e m e n t a l r e p o r t f r o m h i s t r e a t i n g o r t h o 
p e d i c surgeon s h o u l d be a d m i t t e d i n t o t h e r e c o r d , c l a i m a n t moves f o r remand. We 
deny t h e m o t i o n . 

The Board may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has 
been " i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " 
ORS 6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t 
must c l e a r l y be shown t h a t t h e m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due 
d i l i g e n c e a t t h e t i m e o f h e a r i n g . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 
( 1 9 8 6 ) ; B e r n a r d L. Osborn, 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem 80 Or App 
152 ( 1 9 8 6 ) . 
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I n t h i s case, c l a i m a n t r e q u e s t e d a h e a r i n g on March 30, 1989. He was 
aware o f t h e n e c e s s i t y o f coming t o t h e h e a r i n g p r e p a r e d t o l i t i g a t e t h e i s s u e 
o f c o m p e n s a b i l i t y . C l a i m a n t d i d n o t seek t o o b t a i n a m e d i c a l o p i n i o n on causa
t i o n u n t i l a mere two weeks p r i o r t o t h e h e a r i n g . We co n c l u d e t h a t c l a i m a n t d i d 
n o t e x e r c i s e due d i l i g e n c e i n a c q u i r i n g Dr. Freudenberg's a d d i t i o n a l r e p o r t . 

Moreover, we a r e n o t persuaded t h a t t h e r e c o r d c o n c e r n i n g t h e c o m p e n s a b i l 
i t y i s s u e has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l 
oped. The Re f e r e e p r o p e r l y d e c l i n e d t o keep t h e r e c o r d open f o r a d m i s s i o n o f 
Dr. Freudenberg's r e p o r t . A c c o r d i n g l y , t h e r e q u e s t f o r remand i s d e n i e d . 

C o m p e n s a b i l i t y 

We a f f i r m and adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t c l a i m a n t ' s 
employment a c t i v i t i e s d i d n o t m a t e r i a l l y c o n t r i b u t e t o h i s c u r r e n t r i g h t knee 
c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 19, 1989 i s a f f i r m e d . 

December 4, 1990 C i t e as 42 Van N a t t a 2706 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ALLEN H. HOWARD, Claimant 
WCB Case No. 90-09204 

ORDER OF DISMISSAL (REMANDING) 
Welch, e t a l . , C l aimant A t t o r n e y s 

S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d Board r e v i e w o f Referee Menashe's October 22, 1990 
"Order on R e c o n s i d e r a t i o n W i t h d r a w i n g O p i n i o n and Order and D e f e r r i n g Case." We 
have r e v i e w e d t h e r e q u e s t t o d e t e r m i n e whether t h e Referee's o r d e r i s a f i n a l 
o r d e r w h i c h i s s u b j e c t t o r e v i e w . Because we conclude t h a t t h a t t h e Re f e r e e ' s 
o r d e r i s n o t a f i n a l o r d e r , we d i s m i s s t h e r e q u e s t f o r r e v i e w f o r l a c k o f j u r i s 
d i c t i o n . 

FINDINGS OF FACT 

On September 1 1 , 1990, Referee Menashe i s s u e d an O p i n i o n and Order. Pur
suant t o t h e o r d e r , c l a i m a n t was awarded 12 p e r c e n t unscheduled permanent d i s 
a b i l i t y . On October 8, 1990, t h e i n s u r e r s u b m i t t e d a M o t i o n f o r R e c o n s i d e r a t i o n 
o f t h e R e f e r e e ' s o r d e r . N o t i n g t h a t a r e c e n t Board o r d e r had h e l d t h a t i t was 
e r r o r t o r a t e a c l a i m a n t ' s c o n d i t i o n f o r permanent d i s a b i l i t y w h i l e t h e c l a i m 
had been reopened f o r t h e payment o f temporary d i s a b i l i t y , t h e i n s u r e r contended 
t h a t t h e case s h o u l d be d e f e r r e d u n t i l c l a i m a n t ' s permanent d i s a b i l i t y c o u l d be 
e v a l u a t e d . On October 9, 1990, t h e Referee abated h i s September 1 1 , 1990 o r d e r . 

On Oc t o b e r 22, 1990, t h e Referee i s s u e d an Order on R e c o n s i d e r a t i o n . 
S p e c i f i c a l l y , t h e Re f e r e e w i t h d r e w t h e September 1 1 , 1990 o r d e r and p l a c e d t h e 
case i n a d e f e r r e d s t a t u s p e n d i n g c l o s u r e o f c l a i m a n t ' s a g g r a v a t i o n c l a i m and an 
assessment o f permanent d i s a b i l i t y . The o r d e r d i d n o t c o n t a i n a s t a t e m e n t ex
p l a i n i n g t h e p a r t i e s ' r i g h t s o f appeal p u r s u a n t t o ORS 656 . 2 8 9 ( 3 ) . 

On Oc t o b e r 30, 1990, c l a i m a n t r e q u e s t e d t h a t t h e Referee a b a t e h i s October 
22, 1990 o r d e r and r e i s s u e an o r d e r on r e c o n s i d e r a t i o n w i t h a p p e a l r i g h t s . "On 
November 17, 1990, t h e Referee r e p l i e d t h a t t h e October 22, 1990 was an i n t e r i m 
o r d e r and t h a t r e v i e w c o u l d be r e q u e s t e d when a f i n a l o r d e r was e n t e r e d . On 
November 20, 1990, c l a i m a n t r e q u e s t e d Board r e v i e w o f t h e Refer e e ' s O c t o b e r 22, 
1990 o r d e r . 
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ULTIMATE FINDINGS OF FACT 
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The Referee's October 22, 1990 o r d e r d i d n o t f i n a l l y deny o r a l l o w t h e 
c l a i m , n o r d i d i t f i x t h e amount o f c l a i m a n t ' s compensation. 

CONCLUSIONS OF LAW 

A f i n a l o r d e r i s one which disposes o f a c l a i m so t h a t no f u r t h e r a c t i o n 
i s r e q u i r e d . P r i c e v. SAIF, 296 Or 311, 315 (1 9 8 4 ) . A d e c i s i o n w h i c h n e i t h e r 
d e n i e s t h e c l a i m nor a l l o w s i t and f i x e s t h e amount o f compensation i s n o t an 
a p p e a l a b l e f i n a l o r d e r . Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; Mendenhall 
v. SAIF, 16 Or App 136, 139 (1974). 

Here, t h e Referee's October 22, 1990 o r d e r n e i t h e r f i n a l l y d i s p o s e d o f nor 
a l l o w e d t h e c l a i m . Moreover, t h e o r d e r d i d n o t f i x t h e amount o f c l a i m a n t ' s 
c ompensation. Rather, t h e o r d e r v a c a t e d t h e Referee's September 1 1 , 1990 o r d e r 
and d e f e r r e d t h e m a t t e r pending t h e c l o s u r e o f c l a i m a n t ' s a g g r a v a t i o n c l a i m and 
an assessment o f permanent d i s a b i l i t y . 

Inasmuch as f u r t h e r a c t i o n b e f o r e t h e H e arings D i v i s i o n i s r e q u i r e d as a 
r e s u l t o f t h e Referee's o r d e r , we conclude t h a t i t was n o t a f i n a l o r d e r . P r i c e 
v. SAIF, s u p r a ; Lindamood v. SAIF, supra. T h e r e f o r e , we l a c k j u r i s d i c t i o n t o 
c o n s i d e r t h e i s s u e s r a i s e d by c l a i m a n t ' s r e q u e s t . 

A c c o r d i n g l y , t h i s case i s r e t u r n e d t o Referee Menashe f o r f u r t h e r a c t i o n 
c o n s i s t e n t w i t h t h i s o r d e r and t h e Referee's October 22, 1990 o r d e r . 

I T IS SO ORDERED. 

December 4, 1990 C i t e as 42 Van N a t t a 2707 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
VICTOR F. LAMBERT, Claimant 

WCB Case No. C0-00273 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

B o t t i n i , e t a l . , C l aimant A t t o r n e y s 
Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

On November 6, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . P ursuant t o t h a t agree
ment, i n c o n s i d e r a t i o n o f t h e payment o f $20,000 by Aetna C a s u a l t y Company, 
c l a i m a n t f u l l y r e l e a s e s h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , ex
c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . I n a d d i t i o n , c l a i m a n t agrees 
t o r e t u r n t h i s c o n s i d e r a t i o n t o t h e i n s u r e r i n . t h e event t h a t a subsequent 
" v i o l a t i o n " o f t h e agreement "causes t h e assessment o f any i n c r e a s e d c l a i m s 
c o s t s t o t h e employer o r i n s u r e r under t h i s c l a i m o t h e r t h a n f o r m e d i c a l bene
f i t s . " F i n a l l y , c l a i m a n t agrees t h a t t h e d i s p o s i t i o n r e s o l v e s " a l l i s s u e s c u r 
r e n t l y r a i s e d o r r a i s a b l e " c o n c e r n i n g " o u t s t a n d i n g c l a i m s f o r w o r k e r s ' com
p e n s a t i o n b e n e f i t s , whether f i l e d o r n o t . " We s e t a s i d e t h e proposed d i s p o s i 
t i o n . 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make "such d i s p o s i t i o n o f 
any o r a l l m a t t e r s r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e , " s u b j e c t t o t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" as a 
w r i t t e n agreement i n w h i c h a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
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r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer from o b l i g a t i o n s , under ORS 656.001 
t o 656.794 e x c e p t f o r m e d i c a l s e r v i c e s , i n an accepted c l a i m . " OAR 436-60-
0 0 5 ( 9 ) . See a l s o OAR 438-09-001(1). 

Here, t h e proposed d i s p o s i t i o n p u r p o r t s t o r e l e a s e c l a i m a n t ' s r i g h t s and 
o b l i g a t i o n s n o t o n l y under h i s accepted c l a i m , b u t i t a l s o a t t e m p t s t o r e s o l v e 
a l l i s s u e s r a i s e d o r r a i s a b l e under any o t h e r o u t s t a n d i n g c l a i m s f o r w o r k e r s ' 
compensation b e n e f i t s , whether f i l e d o r n o t . The l a t t e r p o r t i o n o f t h i s r e l e a s e 
does n o t p e r t a i n t o an accepted c l a i m and, as such, i s n o t a p r o p e r m a t t e r f o r 
d i s p o s i t i o n under ORS 656.236.and t h e a f o r e m e n t i o n e d a d m i n i s t r a t i v e r u l e s . 

We a l s o c o n s i d e r a n o t h e r p o r t i o n o f t h e proposed d i s p o s i t i o n c o n t r a r y t o 
s t a t u t o r y and a d m i n i s t r a t i v e p r e r e q u i s i t e s . S p e c i f i c a l l y , t h e agreement p r o 
v i d e s t h a t i n t h e e v e n t o f "any v i o l a t i o n o f t h i s S t i p u l a t i o n w h i c h causes t h e 
assessment o f any i n c r e a s e d c l a i m s c o s t s t o t h e employer o r i n s u r e r under t h i s 
c l a i m o t h e r t h a n f o r m e d i c a l b e n e f i t s , [ t h e v i o l a t i o n ] s h a l l v e s t w i t h t h e em
p l o y e r o r i n s u r e r c e r t a i n c o n t r a c t u a l r i g h t s and c i v i l remedies f o r t h e r e t u r n 
o f i t s money, t h e sum o f $20,000 which i s payable hereunder." Page 3, L i n e s 17 
- 24. Ye t , once approved, a c l a i m d i s p o s i t i o n i s f i n a l . ORS 6 5 6 . 2 3 6 ( 1 ) , ( 2 ) . 
F u r t h e r m o r e , i t i s i m p e r m i s s a b l e t o make a p p r o v a l o f a c l a i m d i s p o s i t i o n a g r e e 
ment c o n t i n g e n t on a subsequent e v e n t . See James J. Tr e m l , 42 Van N a t t a 2594 
(1990) (ORS 656.236 does n o t p e r m i t a p p r o v a l o f a c l a i m d i s p o s i t i o n agreement t o 
be c o n t i n g e n t on t h e a p p r o v a l o f a d i s p u t e d c l a i m s e t t l e m e n t ) . We c o n s i d e r t h i s 
r a t i o n a l e t o be e q u a l l y a p p l i c a b l e t o a p r o v i s i o n p u r p o r t i n g t o e f f e c t i v e l y make 
d i s a p p r o v a l o f a d i s p o s i t i o n c o n t i n g e n t on a subsequent e v e n t . 

Inasmuch as t h e o f f e n s i v e p o r t i o n s o f t h e p a r t i e s ' agreement cannot be 
e x c i s e d w i t h o u t s u b s t a n t i a l l y a l t e r i n g t h e b a r g a i n u n d e r l y i n g t h e exchange o f 
c o n s i d e r a t i o n , we a r e w i t h o u t a u t h o r i t y t o approve any p o r t i o n o f t h e . p r o p o s e d 
d i s p o s i t i o n . Karen A. V e a r r i e r , 42 Van N a t t a 2071 ( 1 9 9 0 ) . C o n s e q u e n t l y , t h e 
d i s p o s i t i o n i s s e t a s i d e . F o l l o w i n g our s t a n d a r d p r o c e d u r e s , we would be w i l l 
i n g t o c o n s i d e r a r e v i s e d agreement which does n o t c o n t a i n p r o v i s i o n s e x c e e d i n g 
o u r a u t h o r i t y under ORS 656.236 and OAR 438-09-001 e t sea. 

I T I S SO ORDERED. 

December 4, 1990 ; ; C i t e as 42 Van N a t t a 2708 (1990) 

I n t h e M a t t e r o f t h e Compensation o f . 
KATHLEEN McQUIGGIN, Claimant 

WCB Case No. 89-14199 
ORDER ON REVIEW 

Brown & Tarlow, Claimant A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r t h a t : 
(1) f o u n d t h a t c l a i m a n t was a s u b j e c t w orker; (2) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s i n j u r y c l a i m ; and (3) assessed a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r t h e 
employer's a l l e g e d l y u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e whe t h e r 
c l a i m a n t i s a s u b j e c t w o r k e r and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 
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FINDINGS OF ULTIMATE FACT 
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C l a i m a n t was an independent c o n t r a c t o r a t t h e t i m e she was i n j u r e d . 

CONCLUSIONS OF LAW AND REASONING 
S u b j e c t Worker 

The q u e s t i o n i s whether c l a i m a n t , who s e r v i c e d and m a i n t a i n e d p l a n t s f o r a 
f l o r i s t , was a s u b j e c t worker o r an independent c o n t r a c t o r a t t h e t i m e she was 
i n j u r e d . The Referee d e t e r m i n e d t h a t she was a s u b j e c t w o r k e r . We d i s a g r e e . 

For purposes o f t h e Workers' Compensation A c t , t h e t e s t f o r d e t e r m i n i n g 
who i s a s u b j e c t worker i s t h e employer's r i g h t t o c o n t r o l t h e p e r f o r m a n c e o f 
t h e s e r v i c e s . See fo r m e r ORS 656.005(25) and ( 2 7 ) . That t e s t r e q u i r e s an ap
p l i c a t i o n o f t h e t r a d i t i o n a l " r i g h t t o c o n t r o l " a n a l y s i s and a c o n s i d e r a t i o n o f 
t h e " n a t u r e o f t h e work." Woody v. Waibel, 276 Or 189 ( 1 9 7 6 ) . The p r i n c i p l e 
f a c t o r s showing r i g h t t o c o n t r o l a r e : (1) d i r e c t e v i d e n c e o f t h e r i g h t t o o r 
t h e e x e r c i s e o f c o n t r o l ; (2) t h e method o f payment; (3) t h e f u r n i s h i n g o f e q u i p 
ment; and (4) t h e r i g h t t o f i r e . C a s t l e Homes, I n c . v. W a i t e , 95 Or App 269 
( 1 9 8 9 ) . 

The e v i d e n c e r e v e a l s t h a t c l a i m a n t was independent i n most o f her j o b 
a c t i v i t i e s and t h a t t h e employer i n f a c t e x e r c i s e d l i t t l e c o n t r o l o v e r • h e r work. 
C l a i m a n t was f r e e t o s e r v i c e and m a i n t a i n t h e p l a n t s a t her own convenience, 
p r o v i d e d she v i s i t each bu s i n e s s t w i c e a month and t h a t t h e v i s i t s were no more 
t h a n 12 days a p a r t . She was n o t r e q u i r e d t o work s p e c i f i c h o u r s o r spend a 
s p e c i f i c amount o f t i m e a t each s t o r e . The employer d i d n o t check on her work 
and w o u l d n o t have done so u n l e s s t h e r e had been c o m p l a i n t s f r o m i t s customers. 
The employer o r i g i n a l l y had r e q u i r e d c l a i m a n t t o submit m o n t h l y r e p o r t s o f t h e 
b u s i n e s s e s she had s e r v i c e d ; however, she was n o t r e q u i r e d t o do so a f t e r a few 
months. 

F u r t h e r e v i d e n c e o f t h e p a r t i e s ' r e l a t i o n s h i p i s f o u n d i n t h e i r w r i t t e n 
agreement, w h i c h p r o v i d e d t h a t c l a i m a n t was an "independent c o n t r a c t o r , " t h a t 
t h e employer would pay her as a " s u b - c o n t r a c t o r " and t h a t t a x e s were n o t t o be 
de d u c t e d f r o m her pay. The f a c t t h a t t h e p a r t i e s c o n s i d e r e d t h e i r r e l a t i o n s h i p 
t o be t h a t o f an independent c o n t r a c t o r i s n o t c o n t r o l l i n g . Woody v. Wa i b e l , 
s u p r a . However, a p l a i n s t a t e m e n t o f t h e p a r t i e s ' i n t e n t remains a c o n s i d e r a 
t i o n and s h o u l d n o t be d i s r e g a r d e d . Henn v. SAIF, 60 Or App 587, 592 ( 1 9 8 2 ) , 
r e v den 294 Or 536 (1 9 8 3 ) . 1C Larson, Workman's Compensation Law, S e c t i o n 
46.30. 

C l a i m a n t was p a i d a f l a t r a t e o f $15.00 per month p e r s t o r e l o c a t i o n . 
When payment i s based on q u a n t i t y o r pe r c e n t a g e , t h e method o f payment f a c t o r 
l a r g e l y becomes n e u t r a l . N onetheless, t o t h e e x t e n t t h a t t h e method o f payment 
l e s s e n s an employer's i n t e r e s t i n t h e d e t a i l s o f how t h e w o r k e r spends her t i m e , 
i t s u g g e s t s an independent c o n t r a c t o r r e l a t i o n s h i p . Henn v. SAIF, s u p r a . 

The employer p r o v i d e d garden s u p p l i e s and equipment n e c e s s a r y f o r c l a i m a n t 
t o s e r v i c e and m a i n t a i n t h e p l a n t s . However, c l a i m a n t was r e q u i r e d t o f u r n i s h 
t h e p r i m a r y equipment o f t h e b u s i n e s s , her c a r , and d i d n o t r e c e i v e any r e i m 
bursement f o r m i l e a g e o r f u e l . Moreover, i f c l a i m a n t f a i l e d t o m a i n t a i n t h e 
p r o p e r i n t e r v a l o f v i s i t s , she was o b l i g a t e d t o r e p l a c e p l a n t s a t her own ex
pense i f t h e y became u n p r e s e n t a b l e . 

There i s n o t h i n g t o suggest t h a t t h e employer had an u n q u a l i f i e d r i g h t t o 
f i r e , a f a c t o r i n d i c a t i v e o f an employer-employee r e l a t i o n s h i p . The c o n t r a c t 
s i g n e d by c l a i m a n t m e r e l y r e q u i r e d s a t i s f a c t o r y performance o f t h e agreement and 
p r o v i d e d t h a t e i t h e r p a r t y may t e r m i n a t e t h e r e l a t i o n s h i p by 30 days w r i t t e n 



2710 K a t h l e e n McQuiqqin, 42 Van N a t t a 2708 (1990) 

n o t i c e . . The r i g h t t o d i s c h a r g e c l a i m a n t f o r v i o l a t i o n s o f t h e agreement i s 
c o n s i s t e n t w i t h t h e i d e a t h a t a s a t i s f a c t o r y end r e s u l t i s a l l t h a t i s aimed f o r 
by t h e c o n t r a c t . See Marcum v. SAIF, 29 Or App 843 ( 1 9 7 7 ) . 

A d d i t i o n a l l y , t h e r e i s n o t h i n g t o suggest t h a t c l a i m a n t was an e s s e n t i a l 
and r e g u l a r p a r t o f t h e employer's b u s i n e s s . Compare C a s t l e Homes, I n c . v. 
Wa i t e , s u p r a . The l e a s i n g o f p l a n t s t o r e t a i l b u s i n e s s e s was an n o t an i n t e g r a l 
p a r t o f t h e employer's f l o r i s t t r a d e . Moreover, c l a i m a n t worked o n l y p a r t - t i m e , 
u s u a l l y one o r two days a week o f her c h o i c e , and, a l t h o u g h she d i d n o t s e r v i c e 
and m a i n t a i n p l a n t s f o r o t h e r f l o r i s t s , she was n o t p r o h i b i t e d f r o m d o i n g so. 
A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t was an ind e p e n d e n t 
c o n t r a c t o r a t t h e t i m e o f her i n j u r y and, t h e r e f o r e , n o t a s u b j e c t w o r k e r under 
t h e Workers' Compensation A c t . 

A t t o r n e y Fee 

The employer contends t h a t t h e Referee e r r e d i n a s s e s s i n g an a t t o r n e y f e e 
f o r t h e employer's a l l e g e d l y unreasonable d e l a y t o accept o r deny c l a i m a n t ' s 
c l a i m . We agree. 

ORS 656.382 p r o v i d e s t h a t a t t o r n e y fees a r e t o be assessed based on un r e a 
s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. Because t h e c l a i m was n o t 
compensable, t h e d e l a y i n a c c e p t i n g o r denyin g i t d i d n o t d e l a y any compensa
t i o n . T h e r e f o r e , t h e r e was no unreasonable r e s i s t a n c e t o t h e payment o f compen
s a t i o n . No a t t o r n e y f e e may be assessed. L l o y d L. C r i p e , 41 Van N a t t a 1774 
( 1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 15, 1989 i s r e v e r s e d . The s e l f - i n s u r e d 
e mployer's d e n i a l i s r e i n s t a t e d and uph e l d . The Referee's assessed a t t o r n e y f e e 
awards o f $250 on t h e p e n a l t y i s s u e and $2,500 on t h e c o m p e n s a b i l i t y i s s u e a r e 
r e v e r s e d . 

December 4, 1990 C i t e as 42 Van N a t t a 2710 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CHERYL R. 0SBER6, Claimant 

WCB Case No. 89-09178 
ORDER ON REVIEW 

S t e b b i n s & C o f f e y , Claimant A t t o r n e y s 
Robert J. Jackson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee F i n k ' s o r d e r t h a t : 
(1) d e c l i n e d t o award t e m p o r a r y t o t a l d i s a b i l i t y f rom May 13, 1988 t h r o u g h Jan
u a r y 16, 1989; and (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r a l 
l e g e d u n r e a s o n a b l e c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e t e m p o r a r y t o t a l 
d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We m o d i f y i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e R e f e r e e ' s " F i n d i n g s o f Fact" w i t h t h e f o l l o w i n g c o r r e c t i o n 
and s u p p l e m e n t a t i o n . I n J u l y 1988 c l a i m a n t m a i l e d a copy o f Dr. S i n n o t t ' s 
r e l e a s e f r o m work as o f June 30, 1988 t o t h e SAIF C o r p o r a t i o n . I n J u l y 1988, 
SAIF r e c e i v e d 827 forms f r o m Dr. S i n n o t t and Dr. Maeyens r e l e a s i n g c l a i m a n t t o 
r e t u r n t o r e g u l a r work. Both 827 forms i n d i c a t e d c l a i m a n t was n o t m e d i c a l l y 
s t a t i o n a r y . C l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y u n t i l June 20, 1989. 
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A f t e r c l a i m a n t r e t u r n e d t o Dr. Maeyens on January 16, 1989, he d e t e r m i n e d 
t h a t c l a i m a n t c o u l d n o t work where she would be exposed t o c h e m i c a l s , a l o t o f 
wa t e r o r manual l a b o r . Her r e g u l a r work i n v o l v e s exposure t o c h e m i c a l s and 
manual l a b o r . C l a i m a n t has n o t been r e l e a s e d t o r e t u r n t o her r e g u l a r work, nor 
i s she a b l e t o do t h a t t y p e o f work. 

ULTIMATE FINDINGS OF FACT 

Cl a i m a n t was un a b l e t o work, due t o t h e compensable i n j u r y , commencing May 
13, 1988. C l a i m a n t was n o t a b l e t o r e t u r n t o her r e g u l a r work a f t e r May 13, 
1988. 

SAIF's nonpayment o f compensation f o r t e m p o r a r y t o t a l d i s a b i l i t y was 
u n r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

Temporary T o t a l D i s a b i l i t y 

The R e feree fo u n d t h a t c l a i m a n t was e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y 
c o m pensation commencing January 16, 1989 and c o n t i n u i n g u n t i l c l a i m c l o s u r e . We 
d i s a g r e e and f i n d t h a t c l a i m a n t i s e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e g i n 
n i n g May 13, 1988 and c o n t i n u i n g u n t i l c l a i m c l o s u r e . 

As a p r e l i m i n a r y i s s u e , SAIF argues t h a t because c l a i m a n t d i d n o t r a i s e 
t h e i s s u e o f t e m p o r a r y t o t a l d i s a b i l i t y i n t h e March 1989 s t i p u l a t i o n , she i s 
now f o r e c l o s e d f r o m r a i s i n g t h e i s s u e . We d i s a g r e e . 

The d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s l i t i g a t i o n o f c l a i m s and i s s u e s 
p r e v i o u s l y a d j u d i c a t e d . N o r t h Clackamas School D i s t r i c t v. W h i t e , 305 Or 48, 
50; m o d i f i e d 305 Or 468 (19 8 8 ) . The o n l y i s s u e d e c i d e d by t h e s t i p u l a t i o n was 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s a t o p i c d e r m a t i t i s c o n d i t i o n . S i n c e t h e i s s u e 
o f t e m p o r a r y t o t a l d i s a b i l i t y was n o t p r e v i o u s l y a d j u d i c a t e d , t h e r e s j u d i c a t a 
d o c t r i n e o f " i s s u e p r e c l u s i o n " does n o t a p p l y . I d . Moreover, c o m p e n s a b i l i t y o f 
c l a i m a n t ' s a t o p i c d e r m a t i t i s i n v o l v e d d i f f e r e n t o p e r a t i v e f a c t s t h a n t h e c u r r e n t 
c l a i m f o r t e m p o r a r y d i s a b i l i t y compensation. Consequently, t h e r e s j u d i c a t a 
d o c t r i n e o f " c l a i m p r e c l u s i o n " does n o t a p p l y . Carr v. A l l i e d P l a t i n g Co., 81 
Or App 306, 309 ( 1 9 8 6 ) . 

We t u r n t o t h e m e r i t s . Claimant i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y f o r 
t h e e n t i r e p e r i o d o f her d i s a b i l i t y , i n c l u d i n g any p e r i o d o f d i s a b i l i t y p r i o r t o 
t h e t i m e she f i r s t sought t r e a t m e n t . B o t e f u r v. C i t y o f C r e s w e l l , 84 Or App 627 
( 1 9 8 7 ) ; S i l s b v v. SAIF, 39 Or App 555, 562 (19 7 9 ) . F u r t h e r m o r e , an i n j u r e d 
w o r k e r i s e n t i t l e d t o tem p o r a r y d i s a b i l i t y compensation u n t i l t h e w o r k e r i s r e 
l e a s e d t o r e g u l a r work and m e d i c a l l y s t a t i o n a r y o r t h e worker becomes m e d i c a l l y 
s t a t i o n a r y and t h e c l a i m i s c l o s e d . F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 
91 Or App 592 ( 1 9 8 8 ) . 

C l a i m a n t had n o t worked s i n c e May 13, 1988 when she l e f t work because o f 
her compensable s k i n c o n d i t i o n . A l t h o u g h she d i d n o t seek m e d i c a l t r e a t m e n t 
u n t i l June 30, 1988, t h e u n d i s p u t e d t e s t i m o n y e s t a b l i s h e s t h a t she was n o t a b l e 
t o r e t u r n t o her r e g u l a r work a f t e r May 13, 1988 due t o her compensable s k i n 
c o n d i t i o n . S p e c i f i c a l l y , c l a i m a n t ' s t e s t i m o n y , as s u p p o r t e d by t h a t o f her ex-
husband and e x - m o t h e r - i n - l a w , s u p p o r t s t h e c o n c l u s i o n t h a t c l a i m a n t ' s hands were 
s w o l l e n , c r a c k e d , and b l e e d i n g commencing i n May 1988. T h i s l a y t e s t i m o n y f u r 
t h e r e s t a b l i s h e s t h a t c l a i m a n t ' s hand c o n d i t i o n p r e v e n t e d h er f r o m p e r f o r m i n g 
a c t i v i t i e s w h i c h r e q u i r e d t h e r e p e t i t i v e use o f her hands. 

The t e s t i m o n y o f t h e s e t h r e e i n d i v i d u a l s i s c o n s i s t e n t w i t h t h e m e d i c a l 
o p i n i o n o f c l a i m a n t ' s f a m i l y p h y s i c i a n , Dr. S i n n o t t , M.D. When Dr. S i n n o t t 
examined c l a i m a n t on June 30, 1988, he concluded t h a t she was i n c a p a b l e o f b e i n g 
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employed i n any f a s h i o n a t t h a t t i m e . (Ex. 7-2 & 1 5 ) . Moreover, c l a i m a n t ' s 
t r e a t i n g d e r m a t o l o g i s t , Dr. Maeyens, M.D., on January 16, 1989, d e t e r m i n e d t h a t 
c l a i m a n t c o u l d n o t work where she would be exposed t o c h e m i c a l s , a l o t o f w a t e r 
o r manual l a b o r . C l a i m a n t ' s r e g u l a r work i n v o l v e s exposure t o c h e m i c a l s and 
manual l a b o r . (Ex. 2-2, 7 & T r . 28-31). 

Based on t h e c r e d i b l e t e s t i m o n y o f c l a i m a n t , her ex-husband and ex-mother-
i h - l a w and t h e l a t e r m e d i c a l d o c u m e n t a t i o n , we are persuaded t h a t c l a i m a n t was 
u n a b l e t o p e r f o r m her r e g u l a r work when she l e f t work on May 13, 1988. There
f o r e , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y commencing 
May 13, 1988 and c o n t i n u i n g u n t i l c l a i m a n t r e t u r n s t o , o r i s r e l e a s e d t o r e g u l a r 
work and m e d i c a l l y s t a t i o n a r y o r her c l a i m i s c l o s e d . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r nonpayment 
o f t e m p o r a r y t o t a l d i s a b i l i t y . He reasoned t h a t because t h e m e d i c a l documenta
t i o n r e g a r d i n g t i m e l o s s was n o t p r e c i s e and SAIF had a c c e p t e d t h e c l a i m as 
n o n d i s a b l i n g , i t was n o t unreasonable f o r SAIF n o t t o pay t e m p o r a r y t o t a l d i s 
a b i l i t y . We d i s a g r e e . 

SAIF a c c e p t e d c l a i m a n t ' s c l a i m f o r b i l a t e r a l a t o p i c d e r m a t i t i s o f t h e 
hands by s t i p u l a t i o n on March 2 1 , 1989. At t h a t time., SAIF s h o u l d have known 
t h a t c l a i m a n t was o r had been d i s a b l e d f o r p e r i o d s o f t i m e . I n J u l y 1988, 
c l a i m a n t had m a i l e d SAIF a r e p o r t from Dr. S i n n o t t i n d i c a t i n g t h a t c l a i m a n t 
c o u l d n o t work as o f June 30, 1988. (Ex. 3A). A l s o , t h e r e c o r d shows t h a t i n 
J u l y 1988 SAIF had r e c e i v e d 827 forms from Dr. S i n n o t t and Dr. Maeyens. These 
documents p u t SAIF on n o t i c e t h a t c l a i m a n t ' s c o n d i t i o n was d i s a b l i n g . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t i t was u n r e a s o n a b l e f o r SAIF 
n o t t o b e g i n p a y i n g t e m p o r a r y t o t a l d i s a b i l i t y when t h e s t i p u l a t i o n was made on 
March 2 1 , 1989. On t h i s basis,, we assess a p e n a l t y o f 25 p e r c e n t o f t h e u n p a i d 
t e m p o r a r y t o t a l d i s a b i l i t y due between June 30, 1988 and t h e d a t e o f h e a r i n g . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s c o n c e r n i n g t h e p e n a l t y i s s u e i s $300, t o be p a i d by SAIF. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e , 
t h e t i m e d e v o t e d t o t h e case and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 28, 1989 i s m o d i f i e d i n p a r t and r e v e r s e d 
i n p a r t . I n l i e u o f t h e Referee's award o f t emporary d i s a b i l i t y , c l a i m a n t i s 
awarded t e m p o r a r y t o t a l d i s a b i l i t y compensation from May 13, 1988 u n t i l such 
compensation can be l a w f u l l y t e r m i n a t e d . C l a i m a n t ' s c o u n s e l i s awarded 25 p e r 
c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y . However, t h e t o t a l d u t - o f - c o m p e n s a t i o n f e e p a i d under t h e 
R e f e r e e and Board o r d e r s s h a l l n o t exceed $3,800. That p o r t i o n o f t h e R e f e r e e ' s 
o r d e r t h a t d e c l i n e d t o assess a p e n a l t y i s r e v e r s e d . The SAIF C o r p o r a t i o n s h a l l 
pay t o c l a i m a n t a p e n a l t y o f 25 p e r c e n t o f t h e u n p a i d t e m p o r a r y t o t a l d i s a b i l i t y 
due between June 30, 1988 and t h e d a t e o f h e a r i n g . C l a i m a n t ' s a t t o r n e y i s a l s o 
awarded a p e n a l t y - r e l a t e d a t t o r n e y f e e o f $300, t o be p a i d by SAIF. 
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I n t h e M a t t e r o f t h e Compensation o f 
EDNA L. SCHOONOVER, Claimant 

WCB Case Nos. 88-18906 & 88-16195 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

L i b e r t y N orthwest I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e H a r r i ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s aggrava
t i o n c l a i m f o r a l e f t arm and neck c o n d i t i o n ; and (2) u p h e l d t h e SAIF Corpora
t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e same c o n d i t i o n . 
On r e v i e w , t h e s o l e i s s u e i s r e s p o n s i b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee. 

No o r d e r i s s u e d p u r s u a n t t o ORS 656.307 i n t h i s case. Nor does t h e r e c o r d 
i n d i c a t e a c o n c e s s i o n o f c o m p e n s a b i l i t y by b o t h i n s u r e r s . Because L i b e r t y 
N o r t h w e s t i n i t i a t e d r e v i e w and c l a i m a n t ' s compensation was n o t reduced o r d i s 
a l l o w e d , c l a i m a n t i s e n t i t l e d t o ah assessed f e e under ORS 65 6 . 3 8 2 ( 2 ) . Because 
L i b e r t y r e q u e s t e d r e v i e w , L i b e r t y i s r e s p o n s i b l e f o r t h e assessed a t t o r n e y f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on Board r e v i e w . See Cigna I n s u r a n c e 
Companies v. Cr a w f o r d & Co., 104 Or App 329 (1 9 9 0 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $200, t o be p a i d by L i b e r t y N o r t h w e s t . I n r e a c h i n g t h i s con
c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h i s i s s u e (as 
r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , t h e 
f a c t t h a t c o m p e n s a b i l i t y was n o t a c t u a l l y c o n t e s t e d and t h e m i n i m a l t o no r i s k 
t o c l a i m a n t . 

I T IS SO ORDERED. 

December 5, 1990 ; C i t e as 42 Van N a t t a 2713 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
PHILLIP R. BUXTON, Claimant 

WCB Case No. 89-17400 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r a l e f t l e g (knee) i n j u r y 
f r o m 5 p e r c e n t (7.5 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 30 p e r c e n t 
(45 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f scheduled permanent d i s a b i l i t y . 
We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t s u f f e r e d a p r i o r compensable l e f t l e g (knee) i n j u r y i n 1984 when 
he was s h o t i n t h e l e f t knee by a power n a i l d r i v e r . That i n j u r y f u l l y r e s o l v e d 
by mid-1985. 
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I n A p r i l 1988, c l a i m a n t s u f f e r e d a second compensable i n j u r y when -his l e f t 
knee was s t r u c k by a l a r g e p i e c e o f wood w h i l e w o r k i n g as a cha s e r . C l a i m a n t 
t r e a t e d w i t h Dr. James, M.D., who p r e s c r i b e d p h y s i c a l t h e r a p y . D e s p i t e o n g o i n g 
p a i n , c l a i m a n t c o n t i n u e d t o work. 

I n November 1988, a f t e r c o n t i n u i n g c o m p l a i n t s o f p a i n , c l a i m a n t r e t u r n e d 
t o Dr. James, who r e l e a s e d him from work. A November 1988 MRI r e v e a l e d some 
d e g e n e r a t i o n , b u t was o t h e r w i s e normal. P h y s i c a l t h e r a p y was a g a i n p r e s c r i b e d . 
I n J a n u a r y 1989, James r e l e a s e d c l a i m a n t t o r e t u r n t o l i g h t d u t y work. 

C l a i m a n t a g a i n r e t u r n e d t o Dr. James i n A p r i l 1989, w i t h c o n t i n u i n g com
p l a i n t s o f p a i n . James r e p o r t e d f u l l l e f t knee range o f m o t i o n , and n o t e d no 
s w e l l i n g o r t e n d e r n e s s i n c l a i m a n t ' s l e f t knee. 

I n Dr. James' J u l y 1989 c l o s i n g r e p o r t , James r e p o r t e d , based on 
c l a i m a n t ' s r e p r e s e n t a t i o n s , t h a t c l a i m a n t was l i m i t e d i n h i s a b i l i t y t o use h i s 
l e f t l e g because o f ong o i n g p a i n . That same month, Dr. James r e l e a s e d c l a i m a n t 
t o r e t u r n t o h i s u s u a l and customary work. 

An August 24, 1989 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s l e f t l e g c l a i m 
and awarded 5 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e l o s s o f use o r 
f u n c t i o n o f h i s l e f t l e g ( k n e e ) . Claimant r e q u e s t e d a h e a r i n g . 

C l a i m a n t s u f f e r s f r o m a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s 
l e f t l e g (knee) r e s u l t i n g from h i s compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

A f t e r a c k n o w l e d g i n g t h a t c l a i m a n t s u f f e r e d from a c h r o n i c c o n d i t i o n l i m i t 
i n g r e p e t i t i v e use o f h i s l e f t l e g , and a f t e r n o t i n g t h a t t h e a p p l i c a b l e s t a n 
d a r d s d i d n o t a l l o w f o r a d i s a b i l i t y award based on d i s a b l i n g p a i n , t h e Re f e r e e 
i n c r e a s e d c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award by 25 p e r c e n t by f i n d 
i n g c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t s u f f e r s permanent d i s a b i l i t y i n 
excess o f t h a t c a l c u l a t e d under t h e s t a n d a r d s . We d i s a g r e e . 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on J u l y 24, 1989, 
and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on August 24, 1989, we a p p l y t h e 
" s t a n d a r d s " e f f e c t i v e a t t h e t i m e . o f t h e D e t e r m i n a t i o n Order i n r a t i n g t h e ex
t e n t o f h i s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 
436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s s c h e d u l e d 
permanent d i s a b i l i t y . 

The p a r t i e s agree t h a t c l a i m a n t ' s o n l y impairment under t h e s t a n d a r d s i s a 
c h r o n i c c o n d i t i o n w h i c h l i m i t s r e p e t i t i v e use o f h i s l e f t l e g ; i . e . , c l a i m a n t ' s 
o n g o i n g d u l l a c h i n g l e f t knee p a i n which r e s t r i c t s r e p e t i t i v e use o f h i s l e f t 
l e g . T h e r e f o r e , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o 5 p e r c e n t f o r t h e l o s s o f 
use o r f u n c t i o n o f h i s l e f t l e g ( k n e e ) . Former OAR. 436-35-010(7). C l a i m a n t ' s 
t o t a l award under t h e s t a n d a r d s , t h e r e f o r e , i s 5 p e r c e n t . 

The p a r t i e s d i s p u t e , however, whether o r n o t c l a i m a n t has e s t a b l i s h e d by 
c l e a r and c o n v i n c i n g e v i d e n c e d i s a b i l i t y i n excess o f t h a t awarded under t h e 
s t a n d a r d s . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 302 ( 1 9 8 7 ) . 
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The o n l y e v i d e n c e t h a t c l a i m a n t s u f f e r s d i s a b i l i t y w h i c h exceeds t h a t 
i n d i c a t e d under an a p p l i c a t i o n o f t h e st a n d a r d s i s c l a i m a n t ' s t e s t i m o n y t h a t he 
s u f f e r s a p p r o x i m a t e l y 30 p e r c e n t l o s s o f use o r f u n c t i o n o f h i s l e f t l e g (knee) 
and c l a i m a n t ' s t r e a t i n g p h y s i c i a n ' s r e p o r t a d o p t i n g c l a i m a n t ' s assessment o f 
l o s s o f f u n c t i o n . 

W h i l e c l a i m a n t urges us t o r e l y on Dr. James' r e p o r t o f a l o s s o f f u n c 
t i o n , we f i n d t h a t Dr. James' J u l y 1989 r e p o r t i n c l u d e s o n l y a s t a t e m e n t t h a t 
c l a i m a n t " f e e l s t h a t he i s l i m i t e d t o about 70% e f f o r t as f a r as o v e r a l l f u n c 
t i o n o f h i s knee i s concerned." (Ex. 1 6 ) . Dr. James' r e p o r t s p e c i f i c a l l y f i n d s 
t h a t c l a i m a n t had e x c e l l e n t range o f m o t i o n , no s w e l l i n g and.no t e n d e r n e s s about 
h i s l e f t knee. I d . Regardless o f t h e f a c t t h a t t h e r e were no o b j e c t i v e f i n d 
i n g s o f i m p a i r m e n t , Dr. James b r i e f l y concluded t h a t c l a i m a n t ' s " e s t i m a t e o f 
about 70% normal f u n c t i o n s seem[ed] a p p r o p r i a t e . . ." I d . Because we f i n d t h a t 
Dr. James' a d o p t i o n o f c l a i m a n t ' s assessment o f l e f t l e g l i m i t a t i o n i s , a t b e s t , 
c o n c l u s o r y , we do not f i n d i t p e r s u a s i v e . Moe v. C e i l i n g Systems, 44 Or App 429 
( 1 9 8 0 ) . 

The o n l y r e m a i n i n g evidence i s c l a i m a n t ' s t e s t i m o n y . C l a i m a n t t e s t i f i e d 
t h a t he s u f f e r e d o n g o i n g p a i n t h a t l i m i t s h i s w o r k i n g a b i l i t i e s . C l a i m a n t ad
m i t t e d , however, t h a t he had r e t u r n e d t o h i s u s u a l and customary work as a 
cha s e r . 

Based on t h e a f o r e m e n t i o n e d r e a s o n i n g , we con c l u d e t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r and c o n v i n c 
i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d by him i s 
more t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " Former ORS 656 . 2 8 3 ( 7 ) ; 
6 5 6 . 2 9 5 ( 5 ) . T h e r e f o r e , we do not award c l a i m a n t d i s a b i l i t y based on c l e a r and 
c o n v i n c i n g e v i d e n c e . 

ORDER 

The Referee's o r d e r d a t e d January 16, 1990, as r e c o n s i d e r e d F e b r u a r y 16, 
1990, i s r e v e r s e d . I n l i e u o f t h e Referee's award, t h e August 24, 1989 D e t e r m i 
n a t i o n Order award o f 5 p e r c e n t (7.5 degrees) scheduled permanent d i s a b i l i t y f o r 
l o s s o f use o r f u n c t i o n o f t h e l e f t l e g (knee) i s r e i n s t a t e d and a f f i r m e d . 

December 5, 1990 ; C i t e as 42 Van N a t t a 2715 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH W. CALKINS, Claimant 

Own Mo t i o n No. 66-0202M 
OWN MOTION ORDER 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n v o l u n t a r i l y reopened t h e above c l a i m f o r a d d i 
t i o n a l m e d i c a l b e n e f i t s r e l a t e d t o c l a i m a n t ' s August 26, 1957, i n j u r y under 
ORS 656.278. C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF asks t h e Board 
t o a u t h o r i z e reimbursement from t h e Reopened Claims Reserve. A l s o , c l a i m a n t i s 
r e q u e s t i n g r e o p e n i n g o f h i s 1957 c l a i m f o r t h e payment o f r e l a t e d m e d i c a l ex
penses, s u r g e r y and temp o r a r y d i s a b i l i t y b e n e f i t s . SAIF has no o b j e c t i o n t o 
p r o v i d i n g t h e r e q u e s t e d m e d i c a l b e n e f i t s as t h e y a r e a p p r o p r i a t e f o r t h e i n j u r y 
s u s t a i n e d and r e l a t e d t o t h e August 26, 1957 i n j u r y . SAIF has a l s o a c c e p t e d 
r e s p o n s i b i l i t y f o r t h e proposed s u r g e r y and recommends t h a t c l a i m a n t " s c l a i m be 
reopened f o r t h e payment o f temporary d i s a b i l i t y b e n e f i t s . 

I n cases i n v o l v i n g pre-1966 i n j u r y c l a i m s , as h e r e , we may e x e r c i s e 
o u r "own m o t i o n " a u t h o r i t y t o reopen a c l a i m f o r payment o f f u r t h e r m e d i c a l ben
e f i t s . ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) . We conclude t h a t c l a i m a n t ' s c l a i m s h o u l d be reopened 

http://and.no
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t o reimbursement SAIF f o r v o l u n t a r i l y p a i d m e d i c a t i o n i n an amount n o t t o exceed 
$47.95 and h i s i n j u r y - r e l a t e d m e d i c a l s e r v i c e s i n an amount n o t t o exceed 
$400.36. I n a d d i t i o n , t h e Board a l s o a u t h o r i z e s payment and reimbursement f o r 
c l a i m a n t ' s i n j u r y - r e l a t e d m e d i c a t i o n i n an amount n o t t o exceed $89.18. Fur
t h e r , we a r e persuaded t h a t c l a i m a n t ' s compensable i n j u r y has worsened r e q u i r i n g 
s u r g e r y . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h t e m p o r a r y d i s a b i l i t y 
b e n e f i t s t o commence t h e d a t e he i s h o s p i t a l i z e d f o r t h e proposed knee s u r g e r y . 
SAIF s h a l l c o n t i n u e p a y i n g t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s u n t i l one o f t h e 
f o l l o w i n g e v e n t s f i r s t o c c u r s : (1) c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and c l a i m 
i s c l o s e d ; (2) c l a i m a n t r e t u r n s t o r e g u l a r o r m o d i f i e d work; (3) t h e a t t e n d i n g 
p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o r e g u l a r employment; o r 
(4) t h e a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o modi
f i e d work, such employment i s o f f e r e d i n w r i t i n g t o c l a i m a n t and c l a i m a n t f a i l s 
t o b e g i n such employment. We a l s o approve reimbursement f o r t h e m e d i c a l ex
penses, r e l a t e d t o t h e s u r g e r y , u n t i l such t i m e as c l a i m a n t ' s c l a i m i s c l o s e d . 
Reimbursement f r o m t h e Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t a l 
lowed under ORS 656.625 and OAR N436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m 
s h a l l . b e c l o s e d by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 

December 5, 1990 C i t e as 42 Van N a t t a 2716 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SALVADOR CERVANTES-OCHOA, Claimant 

WCB Case No. 89-13027 
ORDER ON REVIEW 

S e l l e r s & Jacobs, Claimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

The employer r e q u e s t s r e v i e w o f Referee Daron's o r d e r t h a t s e t a s i d e t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c o m p e n s a b i l i t y o f c l a i m a n t ' s back i n j u r y , i s s u e d on 
b e h a l f o f t h e employer a t t h e d i r e c t i o n o f t h e Department o f I n s u r a n c e and 
Fin a n c e . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y ( s u b j e c t i v i t y ) . We a f f i r m . 

FINDINGS OF FACT 

The employer i s a c o r p o r a t i o n engaged i n r e f o r e s t a t i o n work under con
t r a c t s w i t h v a r i o u s t i m b e r and paper companies. The employer i s i n c o r p o r a t e d i n 
b o t h Washington and Oregon. The employer's h e a d q u a r t e r s i s i n Monmouth, Oregon. 
The employer's bank accounts a r e w i t h a Monmouth, Oregon bank. P a y r o l l checks 
a r e i s s u e d on t h a t bank. Oregon income t a x i s w i t h h e l d f r o m employee p a y r o l l 
checks. 

A l l o f t h e employer's i n s u r a n c e , except i t s w o r k e r s ' compensation i n s u r 
ance, i s purchased i n Oregon. The employer c a r r i e s Washington w o r k e r s ' compen
s a t i o n i n s u r a n c e w h i c h c o v e r s Washington errtployees t e m p o r a r i l y w o r k i n g i n 
Oregon. 

A l l o f t h e employer's employees l i v e i n t h e m i d - W i l l a m e t t e V a l l e y . They 
ar e t r a n s p o r t e d from. Monmouth t o j o b s i t e s a t v a r y i n g l o c a t i o n s i n Washington 
and Oregon. They a r e t r a n s p o r t e d i n t h e employer's v e h i c l e s ; t h e v e h i c l e s a r e 
l i c e n s e d and i n s u r e d i n t h e s t a t e o f Oregon. Employees work a t a remote j o b 
s i t e f o r a few days a t a t i m e and t h e n r e t u r n t o Monmouth. 

E i g h t y p e r c e n t o f t h e employer's r e f o r e s t a t i o n work i s done i n Washington; 
20 p e r c e n t i s done i n Oregon. 
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The employer, i n a d d i t i o n t o i t s owner and management employees, employs 
foremen and key men on a y e a r - r o u n d b a s i s . Other w o r k e r s , i n c l u d i n g c l a i m a n t , 
a r e h i r e d each y e a r d u r i n g a season which commences i n January o r F e b r u a r y . 
Seasonal w o r k e r s a r e h i r e d as needed f o r a c e r t a i n j o b . They c o n t i n u e w o r k i n g , 
moving f r o m j o b t o j o b w i t h t h e crew as t h e needs o f t h e employer d i c t a t e . A t 
t h e t i m e t h e worker i s h i r e d , he i s handed a p i e c e o f paper w h i c h i n d i c a t e s t h a t 
t h e work i s s e a s o n a l . The worker i s n o t t o l d where he w i l l work. N o n e t h e l e s s , 
t h e employer b e g i n s each season w o r k i n g under a c o n t r a c t w i t h Longview F i b r e . 
The employer g e n e r a l l y ends t h e season i n June o r J u l y , w i t h i t s l a s t crews 
w o r k i n g i n t h e Wenatchee area o f Washington. 

C l a i m a n t was h i r e d i n February 1987 on a crew under foreman Juan Ceja. 
H i s f i r s t assignment was t o a j o b f o r Longview F i b r e , i n Washington. He worked 
most o f Fe b r u a r y and March a t u n s p e c i f i e d Washington l o c a t i o n s . I n A p r i l , t h e 
crew began work a t a l o c a t i o n near D e t r o i t , Oregon. A f t e r s e v e r a l days o f work 
on t h a t j o b , c l a i m a n t was i n j u r e d on t h e j o b . 

The i n j u r y o c c u r r e d on A p r i l 27, 1987. A c l a i m was f i l e d f o r t h e i n j u r y 
i n Washington. C l a i m a n t r e c e i v e d w o r k e r s ' compensation b e n e f i t s under t h e em
p l o y e r ' s Washington coverage. 

The S t a t e o f Washington has acknowledged t h e employer as a Washington 
employer. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t was an Oregon worker when i n j u r e d on t h e j o b . 

CONCLUSIONS OF LAW AND OPINION 
The Referee concluded t h a t c l a i m a n t was n o t t e m p o r a r i l y w o r k i n g i n Oregon 

i n c i d e n t t o permanent Washington employment. Hence, as he was n o t n o n s u b j e c t 
under ORS 6 5 6 . 1 2 6 ( 2 ) , t h e Referee h e l d t h a t c l a i m a n t was a s u b j e c t Oregon worker 
and t h e c l a i m was compensable. 

L i k e t h e Referee, we b e l i e v e t h e c e n t r a l q u e s t i o n i s whether o r n o t 
c l a i m a n t ' s Oregon work was i n c i d e n t a l t o employment i n a n o t h e r s t a t e ; f o r o n l y 
t h e n may a wor k e r be d e n i e d Oregon coverage f o r an o t h e r w i s e compensable j o b i n 
j u r y t h a t o c c u r s i n Oregon. However, t h e Referee c o n c l u d e d t h a t no seas o n a l 
w o r k e r i s r e g a r d e d as "a worker from a n o t h e r s t a t e " w i t h i n t h e meaning o f former 
ORS 6 5 6 . 1 2 6 ( 2 ) . By t h a t r e a s o n i n g , any i n j u r y t o a seasonal w o r k e r w h i c h o c c u r s 
i n Oregon i s compensable under c h a p t e r 656. We do n o t r e a d t h e s t a t u t o r y phrase 
so r e s t r i c t i v e l y ; n e v e r t h e l e s s , we conclude t h a t c l a i m a n t i s n o t a Washington 
w o r k e r . 

Former ORS 656.126(2) reads as f o l l o w s : 

" ( 2 ) Any worker from a n o t h e r s t a t e and t h e employer o f 
t h e w o rker i n t h a t o t h e r s t a t e a r e exempted f r o m t h e 
p r o v i s i o n s o f ORS 656.001 t o 656.796 w h i l e t h a t w o r k e r 
i s t e m p o r a r i l y w i t h i n t h i s s t a t e d o i n g work f o r t h e 
employer: 

(a) I f t h a t employer has f u r n i s h e d w o r k e r s ' compensation 
i n s u r a n c e coverage under t h e w o r k e r s ' compensation i n 
surance o r s i m i l a r laws o f a s t a t e o t h e r t h a n Oregon so 
as t o cover t h a t worker's employment w h i l e i n t h i s 
s t a t e ; 
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(b) I f t h e e x t r a t e r r i t o r i a l p r o v i s i o n s o f ORS 656.001 t o 
656.794 a r e r e c o g n i z e d i n t h a t o t h e r s t a t e ; and 

( c ) I f t h e employers and workers who a r e covered i n t h i s 
s t a t e a r e l i k e w i s e exempted from t h e a p p l i c a t i o n o f t h e 
w o r k e r s ' compensation i n s u r a n c e o r s i m i l a r laws o f t h e 
o t h e r s t a t e . " 

The f l i p s i d e o f t h i s p r o v i s i o n i s t h a t o f ORS 656.126(1) w h i c h p r o v i d e s . 
t h a t when an Oregon w o r k e r s u f f e r s a j o b i n j u r y w h i l e t e m p o r a r i l y w o r k i n g o u t o f 
s t a t e i n c i d e n t t o h i s Oregon employment, he i s e n t i t l e d t o b e n e f i t s under t h e 
Oregon w o r k e r s ' compensation law. 

Whether a w o r k e r i s an Oregon worker o r an o u t - o f - s t a t e w o r k e r depends on 
numerous f a c t s . Power Master, I n c . v. B l a n c h a r d , 103 Or App 467 (September 26, 
1990). The p r i m a r y c o n s i d e r a t i o n i s whether c l a i m a n t ' s work i n Oregon was o n l y 
t e m p o r a r y . See Hobson v. Ore D r e s s i n g , I n c . , 87 Or App 397, 400, r e v den 304 OR 
437 ( 1 9 8 7 ) ( i n t e r p r e t i n g ORS 6 5 6 . 1 2 6 ( 1 ) ) . 

As t h e R e f e r e e n o t e d , by v i r t u e o f h i s seasonal employment, c l a i m a n t i s a 
t e m p o r a r y employee o f t h e employer. N e v e r t h e l e s s , we a r e persuaded t h a t i f t h e 
r e c o r d e s t a b l i s h e s t h a t t h e p r i m a r y l o c u s o f t h e employment r e l a t i o n , t e m p o r a r y 
t h o u g h i t be, was i n Washington, t h e n , under t h e permanent employment r e l a t i o n 
t e s t e n u n c i a t e d i n K o l a r v. B & C C o n t r a c t o r s , 36 Or App 65 ( 1 9 7 8 ) , c l a i m a n t was 
a Washington w o r k e r and t h u s a n o n s u b j e c t worker under ORS 6 5 6 . 1 2 6 ( 2 ) . That 
s a i d , c o n s i d e r i n g a l l o f t h e f a c t o r s , we do n o t c o n c l u d e t h a t c l a i m a n t was a 
Washington employee. 

The employer contends t h a t because t h e b u l k o f i t s r e f o r e s t a t i o n work was 
i n Washington, each o f i t s seasonal employees i s n e c e s s a r i l y a Washington 
w o r k e r . The employer r e l i e s i n p a r t i c u l a r on Phelan v. HSC L o g g i n g , I n c . , 84 Or 
App 632 (1987) I n t h a t case, as h e r e , t h e worker was h i r e d i n Oregon by an em
p l o y e r 80 p e r c e n t o f whose work was i n Washington. The w o r k e r was h u r t i n 
Oregon; y e t t h e c o u r t h e l d t h a t he was n o t a s u b j e c t worker because he was tem
p o r a r i l y i n Oregon. I n t h a t case, however, c l a i m a n t had been t o l d t h a t f o l l o w 
i n g h i s f i r s t j o b i n Oregon, he would be l i k e l y t o be w o r k i n g i n Washington. 
Moreover, t h e employer's main o f f i c e and base o f o p e r a t i o n s was i n Washington. 

I n c o n t r a s t , h ere a l l o f t h e f a c t o r s r e l e v a n t t o t h e permanent r e l a t i o n 
i s s u e , w i t h t h e s o l e e x c e p t i o n o f t h e p e r c e n t a g e o f work p e r f o r m e d i n Washing
t o n , p o i n t t o a f i n d i n g t h a t c l a i m a n t was an Oregon employee. We r e l y i n p a r 
t i c u l a r on t h e f a c t t h a t t h e employer's base o f o p e r a t i o n s i s Monmouth, i t s 
employees a r e a l l f r o m t h a t a r e a , and employees m a r s h a l l i n t h a t a r e a f o r t r a n s 
p o r t t o p a r t i c u l a r work s i t e s . These f a c t o r s , t o g e t h e r w i t h t h e f a c t t h a t 
c l a i m a n t was n o t h i r e d w i t h t h e u n d e r s t a n d i n g t h a t he would work i n any p a r t i c u 
l a r l o c a t i o n a f t e r t h e i n i t i a l j o b was completed, l e a d us t o our c o n c l u s i o n . 
T h e r e f o r e , we a f f i r m t h e Referee's o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 2 1 , 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL P. CORTINAS, Claimant 

WCB Case No. 89-14625 
ORDER ON REVIEW 

D a r e l l E. Bewley, Claimant A t t o r n e y 
Ronald K. Pomeroy ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r w h i c h : (1) foun d t h a t 
c l a i m a n t was n o t a s u b j e c t w orker; and (2) up h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l 
o f h i s s h o u l d e r i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s s u b j e c t i v i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions and O p i n i o n s " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The R e f e r e e q u e s t i o n e d t h e c r e d i b i l i t y o f c l a i m a n t ' s r e n d i t i o n o f f a c t s 
and f o u n d t h a t , a l t h o u g h c l a i m a n t worked i n t h e o r c h a r d s o f SAIF's i n s u r e d , 
t h e r e was n o t s u f f i c i e n t evidence o f a "meeting o f t h e minds" t o c r e a t e t h e 
e x i s t e n c e o f an employment r e l a t i o n s h i p . Claimant argues t h a t , a l t h o u g h t h e r e 
may n o t have been an express employment c o n t r a c t , t h e r e was a t l e a s t an i m p l i e d 
c o n t r a c t because t h e foreman, who was not a v a i l a b l e t o t e s t i f y a t h e a r i n g , knew 
c l a i m a n t was w o r k i n g on SAIF's i n s u r e d ' s o r c h a r d . 

Even i f t h e foreman had been p r e s e n t t o t e s t i f y as c l a i m a n t a l l e g e s he 
wo u l d , t h i s would n o t n e c e s s a r i l y be s u f f i c i e n t t o prov e t h a t an employer and 
s u b j e c t w o r k e r r e l a t i o n s h i p e x i s t e d . Where t h e e x i s t e n c e o f an employment r e l a 
t i o n s h i p i s i n q u e s t i o n , we f i r s t f o c u s on c l a i m a n t ' s p e r s p e c t i v e o f t h e employ
ment r e l a t i o n s h i p . Newport Seafood v. Shine, 71 Or App 119, 124 ( 1 9 8 4 ) . 
Because ORS 656.005(27) p r o v i d e s t h a t "worker" means any per s o n who engages t o 
f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n , one o f t h e c r u c i a l f a c t o r s o f t h i s case i s 
wheth e r c l a i m a n t e x p e c t e d t o be p a i d by SAIF's i n s u r e d . 

Our de novo r e v i e w o f t h e evidence l e a d s us t o con c l u d e t h a t c l a i m a n t d i d 
n o t e x p e c t t o be p a i d by SAIF's i n s u r e d . Claimant was a v o l u n t e e r and, as such, 
i s n o t a s u b j e c t worker w i t h i n t h e d e f i n i t i o n o f ORS 656.005(27). See H i x v. 
SAIF, 34 Or App 819 ( 1 9 7 8 ) ; John Dayton, 37 Van N a t t a 210 ( 1 9 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 2, 1990 i s a f f i r m e d . 
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. I n t h e M a t t e r o f t h e Compensation o f 
EDWIN C. ELLIOTT, Claimant 

WCB Case No. 89-12032 
ORDER ON REVIEW 

S. David Eves, Claimant A t t o r n e y 
Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a r i g h t s h o u l d e r i n j u r y 
f r o m 44, p e r c e n t (140.8 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n O rder, t o 54 
p e r c e n t (172.8 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f permanent p a r t i a l 
d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g m o d i f i c a t i o n s . 
C l a i m a n t was 48 y e a r s o l d a t h e a r i n g . The t h i r d sentence o f f i n d i n g number 2 
s h o u l d r e a d : "Dr. E l l i s o n d i s a g r e e d w i t h a p h y s i c a l c a p a c i t i e s t e s t t h a t sug
g e s t e d c l a i m a n t o n l y a t t e m p t l e f t - h a n d e d work." F i n d i n g number 6 s h o u l d r e a d 
"Dr. O r w i c k l i m i t e d c l a i m a n t f r o m l i f t i n g more t h a n 10 pounds. (Ex. 2 7 ) . " 

FINDING OF ULTIMATE FACT 

C l a i m a n t has e x p e r i e n c e d a 55 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h i s compensable i n j u r y . 

. CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we a p p l y t h e 
s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by t h e D i r e c t o r , p u r 
suant t o f o r m e r ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See former ORS 656.283( 7 ) . S p e c i f i c a l l y , we 
a p p l y t h e v e r s i o n o f fo r m e r OAR 436-35-001 e t seq, i n e f f e c t a t t h e t i m e o f t h e 
June 7, 1989 D e t e r m i n a t i o n Order. 

The R e f e r e e awarded c l a i m a n t 54 p e r c e n t unscheduled permanent d i s a b i l i t y 
f o r h i s low back i n j u r y . S p e c i f i c a l l y , t h e Referee a s s i g n e d c l a i m a n t t h e f o l 
l o w i n g v a l u e s : age ( 1 ) , e d u c a t i o n ( 5 ) , a d a p t a b i l i t y ( 6 ) , and i m p a i r m e n t (18) f o r 
a t o t a l d i s a b i l i t y award o f 54 p e r c e n t . We adopt t h e Referee's r e a s o n i n g and 
c o n c l u s i o n s as t o t h e v a l u e s f o r age, e d u c a t i o n and a d a p t a b i l i t y . A c c o r d i n g l y , 
we o n l y address t h e i s s u e o f impai r m e n t . 

Dr. E l l i s o n , M.D., c l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon, s t a t e d t h a t 
c l a i m a n t p r e s e n t e d so much p s y c h o l o g i c a l i n t e r f e r e n c e and symptom m a g n i f i c a t i o n 
t h a t i t w o u l d be d i f f i c u l t t o d e t e r m i n e how much d i s a b i l i t y r e a l l y e x i s t e d . 
(Exs. 12, 20-1 & 4 ) . Dr. Orwick, M.D., c l a i m a n t ' s l o n g t i m e f a m i l y p h y s i c i a n and 
c u r r e n t t r e a t i n g p h y s i c i a n , agreed w i t h E l l i s o n ' s s t a t e m e n t t h a t c l a i m a n t p r e 
s e n t e d symptom m a g n i f i c a t i o n and moderate t o severe, s u b j e c t i v e p a i n . (Ex. 2 3 ) . 
A v o c a t i o n a l e v a l u a t o r a l s o c o n f i r m e d c l a i m a n t ' s a m p l i f i e d p a i n b e h a v i o r was 
i n h i b i t i n g r e h a b i l i t a t i o n e f f o r t s . (Exs. 24A-6, 24A-9, 24A-10). 

Thus, t h e r e c o r d shows t h a t c l a i m a n t p r e s e n t e d s i g n i f i c a n t p s y c h o l o g i c a l 
i n t e r f e r e n c e when he was examined and he m a g n i f i e d h i s symptoms. T h e r e f o r e , we 
l o o k s k e p t i c a l l y a t any f i n d i n g s c o n c e r n i n g h i s l i f t i n g a b i l i t y and l o s s o f 
s t r e n g t h based upon h i s s u b j e c t i v e c o m p l a i n t s . 

I m p a i r m e n t 

The R e f e r e e d i d n o t award c l a i m a n t a s e p a r a t e v a l u e f o r l o s s o f s t r e n g t h 
i n h i s r i g h t s h o u l d e r . We agree. 
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Mr. H a r t , p h y s i c a l t h e r a p i s t , had seen c l a i m a n t on a r e g u l a r b a s i s s i n c e 
h i s s u r g e r y and on A p r i l 4, 1989, Mr. Ha r t s t a t e d t h a t c l a i m a n t had a 54 p e r c e n t 
l o s s o f s t r e n g t h i n h i s s h o u l d e r . (Ex. 16-1). However, Mr. H a r t i s n o t a 
p h y s i c i a n and fo r m e r OAR 436-35-005(1) r e q u i r e s a p h y s i c i a n ' s d o c u m e n t a t i o n f o r 
i m p a i r m e n t . L i n d a F. W r i g h t , 42 Van N a t t a 2570 ( 1 9 9 0 ) . 

On A p r i l 18, 1989, Dr. E l l i s o n examined c l a i m a n t and s t a t e d t h a t h i s 
muscle s t r e n g t h was normal w i t h e q u a l a b i l i t y b i l a t e r a l l y . (Ex. 2 0 - 2 ) . On J u l y 
25, 1989, Dr. E l l i s o n s t a t e d t h a t c l a i m a n t ' s symptom m a g n i f i c a t i o n made t h e 
decreased s t r e n g t h found by Mr. H a r t q u e s t i o n a b l e . (Ex. 2 5 ) . 

Dr. O r w i c k s t a t e d t h a t he was unable t o prove t h a t c l a i m a n t had normal 
s t r e n g t h as Dr. E l l i s o n c l a i m e d . (Ex. 2 3 ) . On A p r i l 17, 1989 Dr. Orwick exam
i n e d c l a i m a n t and fou n d t h a t h i s r i g h t hand g r i p s t r e n g t h was about h a l f o f h i s 
l e f t and t h a t he was weaker i n h i s r i g h t w r i s t and f o r e a r m , p a r t l y due t o p a i n . 
(Ex. 1 9 ) . C l a i m a n t t e s t i f i e d t h a t h i s r i g h t arm was a t l e a s t 50 t o 75 p e r c e n t 
weaker t h a n h i s l e f t arm. ( T r . 2 0 ) . 

For t h e reasons p r e v i o u s l y d i s c u s s e d , we f i n d n e i t h e r . c l a i m a n t ' s t e s t i m o n y 
n o r h i s s t r e n g t h t e s t s p e r s u a s i v e . I n s t e a d , we r e l y on h i s t r e a t i n g surgeon's 
u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t ' s s t r e n g t h was normal. 

The Referee a s s i g n e d c l a i m a n t t h e f o l l o w i n g f i g u r e s as t h e i n d i v i d u a l com
pon e n t s o f h i s impairment v a l u e : l o s s o f range o f m o t i o n ( 8 . 5 ) , c h r o n i c c o n d i 
t i o n l i m i t i n g r e p e t i t i v e use ( 5 ) , and s u r g e r y ( 5 ) . The Referee t h e n combined 
t h e s e f i g u r e s f o r a t o t a l impairment v a l u e o f 18. 

We agree w i t h t h e s e i n d i v i d u a l components. However, t h e s e components 
s h o u l d have been added, r a t h e r t h a n combined, f o r a t o t a l i m p a i r m e n t v a l u e o f 
18.5. A l t h o u g h t h e c a l c u l a t i o n f o r b o t h h i p and s p i n e i m p a i r m e n t r e q u i r e s t h a t 
m u l t i p l e r e s i d u a l s be combined r a t h e r t h a n added ( f o r m e r OAR 436-35-340(15) and 
f o r m e r OAR 436-35-350(11) r e s p e c t i v e l y ) , t h e c a l c u l a t i o n f o r a s h o u l d e r i m p a i r 
ment c o n t a i n s no such p r o v i s i o n . T h e r e f o r e , m u l t i p l e r e s i d u a l s r e g a r d i n g a 
s h o u l d e r i m p a i r m e n t a r e added, n o t combined. Former OAR 436-35-330 e t seq. 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a ving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e (1) i s added t o h i s e d u c a t i o n v a l u e ( 5 ) , t h e sum i s ( 6 ) . 
When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e ( 6 ) , t h e p r o d u c t 
i s ( 3 6 ) . When t h a t v a l u e i s added t o c l a i m a n t ' s i m p a i r m e n t v a l u e ( 1 8 . 5 ) , t h e 
r e s u l t i s 54.5 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former 
OAR 436-35- 2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole 
p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under 
t h e " s t a n d a r d s " i s , t h e r e f o r e , 55 p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d October 30, 1989 i s m o d i f i e d . I n a d d i t i o n t o 
t h e R e f e r e e ' s award o f 54 p e r c e n t (172.8 d e g r e e s ) , c l a i m a n t i s awarded 1 p e r c e n t 
(3.2 d egrees) unscheduled permanent d i s a b i l i t y f o r h i s r i g h t s h o u l d e r i n j u r y , 
g i v i n g him a t o t a l award t o dat e o f 55 p e r c e n t (176 d e g r e e s ) . C l a i m a n t ' s a t t o r 
ney i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , 
p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . However, t h e t o t a l o u t - o f - c o m p e n s a t i o n 
f e e s awarded under t h e Referee and Board o r d e r s s h a l l n o t exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
GERALD S. GAAGE, Claimant 
Own M o t i o n No. 66-0136M 

OWN MOTION ORDER 
S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
a d d i t i o n a l m e d i c a l b e n e f i t s r e l a t e d t o h i s June 7, 1959, i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . Claimant i s r e q u e s t i n g r e o p e n i n g o f h i s 1959 
i n j u r y c l a i m f o r t h e purchase o f a replacement "Safe" f o o t and r e l a t e d s e r v i c e s . 
SAIF recommends d e n i a l o f c l a i m a n t ' s r e q u e s t . 

I n cases i n v o l v i n g pre-1966 i n j u r y c l a i m s , as he r e , we may e x e r c i s e 
our "own m o t i o n " a u t h o r i t y t o reopen a c l a i m f o r payment o f f u r t h e r m e d i c a l ben
e f i t s . ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) . No worsening i s r e q u i r e d . N e v e r t h e l e s s , l i f e t i m e 
m e d i c a l c a r e f o r pre-1966 i n j u r i e s i s e n t i r e l y w i t h i n t h e d i s c r e t i o n o f t h e 
Board. We r e s e r v e o u r d i s c r e t i o n i n th e s e pre-1966 c l a i m s f o r c i r c u m s t a n c e s i n 
wh i c h a c l a i m a n t ' s need f o r s e r v i c e s , t h e expense o f t h e s e r v i c e o r o t h e r f a c 
t o r s w a r r a n t r e o p e n i n g . Here, SAIF purchased a new p r o s t h e s i s f o r c l a i m a n t w i t h 
a " S e a t t l e " f o o t on A p r i l 10, 1989. Claimant e v i d e n t l y was d i s s a t i f i e d w i t h t h e 
new f o o t on rough ground and t h e r e f o r e , had h i s p r o s t h e s i s m o d i f i e d . SAIF was 
no t asked t o a u t h o r i z e t h e s e m o d i f i c a t i o n , nor d i d a p h y s i c i a n p r e s c r i b e t h e 
m o d i f i c a i o n as r e a s o n a b l e o r necessary. N e v e r t h e l e s s , a f t e r r e v i e w o f t h e 
r e c o r d , we c o n c l u d e t h a t c l a i m a n t ' s c l a i m s h o u l d be reopened t o p r o v i d e r e i m 
bursement f o r t h e payment o f t h e m o d i f i c a t i o n t o h i s p r o s t h e s i s and t h e i n t e r e s t 
c h arged i n an amount n o t t o exceed $596.70. I n t h e f u t u r e , SAIF may r e q u e s t 
t h a t c l a i m a n t r e c e i v e p r i o r a u t h o r i z a t i o n o r a p r e s c r i p t i o n by a p h y s i c i a n f o r 
p r o s t h e t i c r e p l a c e m e n t and/or r e p a i r . Reimbursement f r o m t h e Reopened Claims 
Reserve i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and-OAR 436, 
D i v i s i o n 45. By t h i s o r d e r , t h e c l a i m i s a g a i n c l o s e d . 

I T I S SO ORDERED. 

December 5, 1990 ; C i t e as 42 Van N a t t a 2722 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
VERNA A. HOCKETT, Claimant 

WCB Case Nos. 89-17532 & 89-16561 
ORDER ON REVIEW 

R i c k W. R o l l , C laimant A t t o r n e y 
Ken R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n , as i n s u r e r f o r Waagmeester Canvas, r e q u e s t s r e v i e w 
o f t h a t p o r t i o n o f Referee Peterson's o r d e r t h a t r e q u i r e d i t t o p r o c e s s 
c l a i m a n t ' s A p r i l 5, 1989 l e f t s h o u l d e r i n j u r y as a "new i n j u r y " c l a i m . SAIF, as 
i n s u r e r f o r Beach Pancake House, r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
P e t e r s o n ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f a June 9, 1989 i n j u r y c l a i m f o r a 
l e f t s h o u l d e r i n j u r y . On r e v i e w , t h e i s s u e s a r e c l a i m s p r o c e s s i n g , e n t i t l e m e n t 
t o t e m p o r a r y d i s a b i l i t y b e n e f i t s and r e s p o n s i b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Claimant- compensably i n j u r e d her r i g h t knee on A p r i l 20, 1977, when she 
was s t r u c k i n t h e knee by a heavy r o l l o f canvas m a t e r i a l . C l a i m a n t was t r e a t e d 
c o n s e r v a t i v e l y f o l l o w i n g h er i n j u r y . However her c o n d i t i o n d i d n o t improve and 
two a r t h r o s c o p i c r i g h t knee s u r g e r i e s were performed. C l a i m a n t ' s c l a i m was 
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c l o s e d by a D e t e r m i n a t i o n Order t h a t i s s u e d March 28, 1980. The D e t e r m i n a t i o n 
Order awarded c l a i m a n t 25 p e r c e n t scheduled permanent p a r t i a l d i s a b i l i t y f o r 
l o s s o f use o r f u n c t i o n o f t h e r i g h t knee. 

F o l l o w i n g t h e c l o s u r e o f c l a i m a n t ' s r i g h t knee c l a i m she c o n t i n u e d t o 
e x p e r i e n c e o c c a s i o n a l g i v e way which caused her t o f a l l . 

On A p r i l 5, 1989, c l a i m a n t was g o i n g down s t a i r s i n her home when her 
r i g h t knee u n e x p e c t e d l y gave way c a u s i n g her t o f a l l down t h e s t a i r s . As a 
r e s u l t o f t h e f a l l c l a i m a n t broke her l e f t s h o u l d e r . C l a i m a n t was t r e a t e d i n 
t h e emergency room a t T i l l a m o o k H o s p i t a l . T h e r e a f t e r , c l a i m a n t r e c e i v e d conser
v a t i v e t r e a t m e n t f r o m Dr. Scheinberg, o r t h o p e d i s t . SAIF a c c e p t e d r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s broken s h o u l d e r under her 1977 r i g h t knee c l a i m . SAIF d i d n o t 
pay any t e m p o r a r y t o t a l d i s a b i l i t y compensation, as c l a i m a n t ' s a g g r a v a t i o n 
r i g h t s under t h e 1977 c l a i m had e x p i r e d . 

C l a i m a n t was r e l e a s e d by Dr. Scheinberg t o r e t u r n t o m o d i f i e d work as a 
cook on June 5, 1989. On June 9, 1989, w h i l e a t work f o r SAIF's i n s u r e d , Beach 
Pancake House, c l a i m a n t f e l t a snap i n her l e f t s h o u l d e r w i t h an immediate onset 
o f l e f t s h o u l d e r p a i n when she l i f t e d a p o t w e i g h i n g a p p r o x i m a t e l y 15 pounds. 
C l a i m a n t was t a k e n o f f work by Dr. Scheinberg and t r e a t e d c o n s e r v a t i v e l y . 
C l a i m a n t was h o s p i t a l i z e d on September 26, 1989, and her s h o u l d e r j o i n t was 
m a n i p u l a t e d under a g e n e r a l a n e s t h e t i c . SAIF c o n t i n u e d t o ac c e p t r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s s h o u l d e r c o n d i t i o n under her 1977 r i g h t knee c l a i m . 

On June 30, 1989, SAIF, as i n s u r e r f o r Beach Pancake House, d e n i e d respon
s i b i l i t y and c o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t s h o u l d e r c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Claims Processing/Temporary D i s a b i l i t y B e n e f i t s 

SAIF, as t h e i n s u r e r f o r Waagmeester Canvas, a c c e p t e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s A p r i l 5, 1989 l e f t s h o u l d e r i n j u r y . T h e r e f o r e , t h e o n l y i s s u e b e f o r e 
us i n r e g a r d t o t h i s i n j u r y i s whether t h e c l a i m s h o u l d have been pro c e s s e d as a 
new i n j u r y o r an a g g r a v a t i o n o f t h e 1977 knee i n j u r y . 

The R eferee c o n c l u d e d t h a t c l a i m a n t ' s A p r i l 1989 l e f t s h o u l d e r i n j u r y was 
a new and independent i n j u r y . I n r e a c h i n g t h a t c o n c l u s i o n , t h e R e f e r e e r e l i e d 
on t h e c o u r t ' s d e c i s i o n i n SAIF v. P a r t i b l e , 98 Or App 88 ( 1 9 8 9 ) . I n t h a t case, 
t h e c o u r t a f f i r m e d a Board o r d e r i n s t r u c t i n g t h e i n s u r e r t o p r o c e s s a neck and 
upper back i n j u r y d u r i n g a v o c a t i o n a l r e h a b i l i t a t i o n program as a new i n j u r y , 
r a t h e r t h a n an a g g r a v a t i o n o f t h e i n i t i a l low back i n j u r y . 

SAIF a s s e r t s t h a t c l a i m a n t ' s l e f t s h o u l d e r i n j u r y s h o u l d be p r o c e s s e d as 
an a g g r a v a t i o n o f her i n i t i a l r i g h t knee i n j u r y . SAIF reasons t h a t i f 
c l a i m a n t ' s knee c o n d i t i o n had n o t caused c l a i m a n t ' s broken s h o u l d e r , t h e l a t t e r 
i n j u r y w o u l d n o t have been compensable s i n c e i t o c c u r r e d a t home and o u t s i d e t h e 
co u r s e and scope o f her employment. 

We agree w i t h SAIF's argument. T h i s case i s d i s t i n g u i s h a b l e on i t s f a c t s 
f r o m SAIF v. P a r t i b l e , supra. There, t h e c l a i m a n t ' s neck and upper back i n j u r y 
was t h e r e s u l t o f work a c t i v i t y d u r i n g a t r a i n i n g program. T h i s work a c t i v i t y 
was, i n e f f e c t , an e x t e n s i o n o f c l a i m a n t ' s a t - i n j u r y employment. The neck and 
upper back i n j u r y was compensable because i t o c c u r r e d d u r i n g t h i s work a c t i v i t y , 
n o t because i t was c a u s a l l y r e l a t e d t o t h e c l a i m a n t ' s a c c e p t e d low back i n j u r y . 
Here, c l a i m a n t i n j u r e d h er l e f t s h o u l d e r a t home when her knee gave way and she 
f e l l on t h e s t a i r s . The l e f t s h o u l d e r i n j u r y i s compensable s o l e l y because i t 
was caused by t h e compensable knee i n j u r y . Absent t h a t c a u s a l r e l a t i o n s h i p , t h e 
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l e f t s h o u l d e r i n j u r y would n o t be compensable. A c c o r d i n g l y , i t s h o u l d be p r o 
cessed as an a g g r a v a t i o n o f t h e 1977 knee i n j u r y . 

R e s p o n s i b i l i t y 

I n a d d i t i o n t o her l e f t s h o u l d e r i n j u r y o f A p r i l 5, 1989, c l a i m a n t , a f t e r 
r e t u r n i n g t o work i n June 1989, e x p e r i e n c e d an i n c r e a s e i n symptoms i n h e r l e f t 
s h o u l d e r . The R e f e r e e f o u n d t h a t t h i s was a new i n j u r y and t h a t c l a i m a n t ' s em
p l o y m ent i n June 1989 i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f her u n d e r l y i n g 
c o n d i t i o n . We d i s a g r e e . 

On A p r i l 5, 1989 w h i l e a t home, c l a i m a n t f e l l , when her r i g h t knee gave 
o u t , c a u s i n g her t o f r a c t u r e her l e f t s h o u l d e r . C l a i m a n t was t r e a t e d a t t h e 
emergency room a t t h e T i l l a m o o k H o s p i t a l , where she was p l a c e d i n a s h o u l d e r 
i m m o b i l i z e r . On A p r i l 10, 1989, c l a i m a n t began t r e a t i n g w h i c h Dr. S c h e i n b e r g . 
Dr. S c h e i n b e r g d i a g n o s e d a f r a c t u r e o f t h e s u r g i c a l neck o f t h e humerus. On May 
6, 1989, Dr. S c h e i n b e r g r e l e a s e d c l a i m a n t t o r e t u r n t o m o d i f i e d work. He r e 
s t r i c t e d c l a i m a n t t o no work above t h e s h o u l d e r l e v e l f o r t h e l e f t arm and no 
l i f t i n g o v e r ,10 pounds w i t h t h e l e f t arm. 

C l a i m a n t r e t u r n e d t o work as a cook w i t h SAIF's i n s u r e d , Beach Pancake 
House. On June 9, 1989, w h i l e l i f t i n g a p o t w e i g h i n g a p p r o x i m a t e l y 15 pounds, 
c l a i m a n t e x p e r i e n c e d a sudden onset o f l e f t s h o u l d e r p a i n . C l a i m a n t t r e a t e d 
w i t h Dr. S c h e i n b e r g who diagnosed adhesive c a p s u l i t i s secondary t o her f r a c t u r e . 
I n a subsequent r e p o r t , Dr. Scheinberg s t a t e d t h a t c l a i m a n t ' s June 1989 work 
i n c i d e n t was "more o r l e s s " independent o f c l a i m a n t ' s A p r i l 1989 l e f t s h o u l d e r 
i n j u r y . 

I n August 1989, c l a i m a n t was examined by t h e Western M e d i c a l C o n s u l t a n t s . 
The C o n s u l t a n t s o p i n e d t h a t c l a i m a n t ' s June 9, 1989 work i n c i d e n t r e p r e s e n t e d a 
t r a n s i t o r y a g g r a v a t i o n o f t h e A p r i l 5, 1989 f r a c t u r e o f t h e l e f t s h o u l d e r . The 
C o n s u l t a n t s c o n c l u d e d t h a t c l a i m a n t e x p e r i e n c e d o n l y a t e m p o r a r y a g g r a v a t i o n o f 
a p r e e x i s t i n g p r o b l e m , i . e . her A p r i l 5, 1989 l e f t s h o u l d e r f r a c t u r e . 

We a r e n o t persuaded by t h e r e c o r d t h a t c l a i m a n t ' s employment i n June 1989 
i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . I n r e a c h 
i n g o u r c o n c l u s i o n , we f i n d t h a t t h e o p i n i o n s o f Dr. S c h e i n b e r g a r e c o n t r a d i c 
t o r y and n o t w e l l reasoned. T h e r e f o r e , we r e l y on t h e w e l l reasoned and com
p l e t e o p i n i o n s o f t h e Western M e d i c a l C o n s u l t a n t s . Somers v. SAIF, 77 Or App 
259 ( 1 9 8 6 ) . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t s u f f e r e d an a g g r a v a t i o n o f her 
compensable 1977 c l a i m . SAIF accepted r e s p o n s i b i l i t y f o r t h i s l e f t s h o u l d e r 
c o n d i t i o n . T h e r e f o r e , we c o n c l u d e t h a t SAIF p r o p e r l y accepted t h i s c l a i m as i n 
s u r e r f o r Waagmeester Canvas, and we r e v e r s e t h e Referee's r u l i n g on t h i s i s s u e . 
Hensel Phelps Const, v. M i r i c h . 81 Or App 290 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 15, 1989 i s r e v e r s e d . The SAIF Corpo
r a t i o n ' s d e n i a l , as i n s u r e r f o r Beach Pancake House, i s r e i n s t a t e d and u p h e l d . 
The c l a i m i s remanded t o SAIF, as i n s u r e r f o r Waagmeester Canvas, f o r p r o c e s s i n g 
under t h e 1977 i n j u r y c l a i m . SAIF, as i n s u r e r f o r Waagmeester Canvas, i s 
r e s p o n s i b l e f o r t h e Referee's $1,450 a t t o r n e y f e e award. 
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I n t h e M a t t e r o f t h e Compensation o f 
FRED W. HODGEN, Claimant 

WCB Case Nos. 89-07722 & 89-07721 
ORDER ON REVIEW 

Dennis O'Malley, Claimant A t t o r n e y 
Bonnie V. Laux ( S a i f ) , Defense A t t o r n e y 

M i t c h e l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m and C r i d e r . 

Puget Sound T r u c k l i n e s , a s e l f - i n s u r e d employer, r e q u e s t s r e v i e w o f 
Re f e r e e Menashe's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r a low back c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s 
d e n i a l s o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s low back i n 1981, 1982 and 1985 w h i l e 
d r i v i n g a t r u c k f o r SAIF's i n s u r e d . He q u i t t h i s employment i n September 1987. 
He began w o r k i n g as a wood c h i p h a u l e r f o r Puget Sound T r u c k l i n e s (Puget Sound) 
i n September 1988. B e g i n n i n g i n November 1988, he p u t c h a i n s -weighing 35 t o 40 
pounds each on t h e t r u c k a p p r o x i m a t e l y t w i c e a day f o r f i v e o r s i x days a week. 
He had no s p e c i f i c i n c i d e n t on t h e j o b . 

On January 28, 1989, a p r o f e s s i o n a l c a r p e t c l e a n i n g company c l e a n e d t h e 
c a r p e t s i n c l a i m a n t ' s home. On January 29, 1989, c l a i m a n t woke up w i t h i n 
c r e a s e d low back and h i p p a i n . He worked o n l y a p a r t o f t h e n e x t day. He went 
t o an emergency room f o r i m m e d i a t e . t r e a t m e n t and on Feb r u a r y 2, 1989 saw Dr. 
Smi t h , h i s t r e a t i n g o r t h o p e d i c surgeon. Smith r e p o r t e d no i n c i d e n t o r s t r a i n 
e x c e p t f o r t h e c h a i n i n g . He diagnosed c h r o n i c l u m b o s a c r a l s t r a i n w i t h an acute 
l u m b o s a c r a l s t r a i n superimposed. SAIF d e n i e d r e s p o n s i b i l i t y . 

Dr. Waldram, o r t h o p e d i c surgeon, examined c l a i m a n t on March 2, 1989. Dr. 
Waldram di a g n o s e d a h e r n i a t e d d i s c . 

About a month a f t e r t h e onset o f h i s a c u t e symptoms, c l a i m a n t t o l d Puget 
Sound t h a t he had h u r t h i s back moving f u r n i t u r e a t home. Puget Sound d e n i e d 
r e s p o n s i b i l i t y and c o m p e n s a b i l i t y . No .307 o r d e r i s s u e d . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s compensable i n j u r y w i t h SAIF's i n s u r e d and h i s work a c t i v i t y 
w i t h Puget Sound each m a t e r i a l l y c o n t r i b u t e d t o h i s c u r r e n t low back symptoms. 

C l a i m a n t ' s employment w i t h Puget Sound d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o 
a p a t h o l o g i c a l w o r s e n i n g o f h i s accepted c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

We a f f i r m and adopt t h e Referee's o p i n i o n on t h e i s s u e o f c o m p e n s a b i l i t y 
w i t h t h e f o l l o w i n g r e v i s i o n . The Referee concluded t h a t i f c l a i m a n t ' s c o n d i t i o n 
i s n o t due t o t h e SAIF i n j u r y , i t i s due t o t h e work a c t i v i t y w i t h Puget Sound. 
We i n s t e a d c o n c l u d e t h a t c l a i m a n t ' s low back symptoms a re m a t e r i a l l y r e l a t e d t o 
b o t h t h e SAIF i n j u r y and t h e work w i t h Puget Sound. 
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R e s p o n s i b i l i t y 

Because no .307 o r d e r i s s u e d i n t h i s case, t h e Board's scope o f r e v i e w i s 
de novo. 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s low back f o l l o w e d by a new 
p e r i o d o f d i s a b i l i t y . The Referee found t h a t c l a i m a n t ' s d i s a b i l i t y was caused 
by one o r t h e o t h e r o f t h e work exposures, b u t was unc o n v i n c e d t h a t e i t h e r em
ployment was t h e more l i k e l y cause o f t h e d i s a b i l i t y . He t h e n a p p l i e d t h e l a s t 
i n j u r i o u s e x posure r u l e as s e t f o r t h i n Champion I n t e r n a t i o n a l v. C a s t i l l e i a , 91 
Or App 556, r e v den 306 Or 661 ( 1 9 8 8 ) , and found Puget Sound r e s p o n s i b l e . 

However, subsequent t o t h e Referee's o r d e r , we h e l d t h a t C a s t i l l e i a does 
n o t a p p l y where t h e r e i s an accepted compensable i n j u r y o r o c c u p a t i o n a l d i s e a s e 
f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y , w i t h o u t a d e s c r e t e i n j u r y , d u r i n g o r 
a f t e r employment w i t h a l a t e r e m p l o y e r / i n s u r e r . L i n d a L. Wise, 42 Van N a t t a 115 
( 1 9 9 0 ) . The R e f e r e e ' s c o n c l u s i o n i s i n c o n s i s t e n t w i t h L i n d a L. Wise and i s 
t h e r e f o r e i n e r r o r . I n s t e a d , t h e c u r r e n t case i s t h e t y p e o f r e s p o n s i b i l i t y 
case i d e n t i f i e d i n Wise whi c h f i x e s r e s p o n s i b i l i t y w i t h t h e e m p l o y e r / i n s u r e r 
w h i c h a c c e p t e d t h e c l a i m u n l e s s i t proves a f f i r m a t i v e l y t h a t a l a t e r employment 
i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f t h e a c c e p t e d c o n d i t i o n . 
See S p u r l o c k v. I n t e r n a t i o n a l Paper Co., 89 Or App 461 ( 1 9 8 8 ) ; 
Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) ; Crowe v. Jeld-Wen, 
77 Or App 8 1 , 86 ( 1 9 8 5 ) . 

We p r o c e e d t o d e t e r m i n e whether SAIF proved a f f i r m a t i v e l y t h a t c l a i m a n t ' s 
employment w i t h Puget Sound i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l worsen
i n g o f h i s a c c e p t e d c o n d i t i o n . SAIF accepted c l a i m a n t ' s low back i n j u r i e s i n 
1981, 1982 and 1985. SAIF argues t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n worsened 
when he worked f o r Puget Sound because he was.diagnosed w i t h one o r more h e r n i 
a t e d d i s c s o v e r a y e a r a f t e r he. l e f t SAIF's i n s u r e d . 

A f t e r o u r r e v i e w o f t h e m e d i c a l r e c o r d s , i n p a r t i c u l a r e x h i b i t s 4, 9, 10, 
10A, 10B, 10D, and 15, we adopt t h e Referee's o p i n i o n i n t h e f i r s t t h r e e f u l l 
p a r a g r a p h s and t h e f i r s t two sentences o f t h e f o u r t h p a r a g r a p h on page 5 o f t h e 
O p i n i o n and Order, and f i n d t h a t t h e evidence i s i n c o n c l u s i v e as t o whe t h e r t h e 
work a t Puget Sound i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f 
c l a i m a n t ' s c o n d i t i o n . Absent a f f i r m a t i v e p r o o f , we f i n d r e s p o n s i b i l i t y remains 
w i t h SAIF. Hensel Phelps C o n s t r u c t i o n v. M i r i c h , s u p r a ; L i n d a L. Wise, s u p r a . 
A c c o r d i n g l y , we r e v e r s e t h e Referee on t h e r e s p o n s i b i l i t y i s s u e . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r h i s c o u n s e l ' s s e r 
v i c e s on r e v i e w . Puget Sound r e q u e s t e d r e v i e w o f t h e Referee's r u l i n g t h a t t h e 
c l a i m was compensable. Because t h e B o a r t a f f i r m e d t h e Refer e e ' s r u l i n g , 
c l a i m a n t ' s compensation was n o t d i s a l l o w e d o r reduced. A c c o r d i n g l y , c l a i m a n t i s 
e n t i t l e d t o an assessed f e e r e g a r d i n g t h e c o m p e n s a b i l i t y d e n i a l p a y a b l e by Puget 
Sound. Cigna I n s u r a n c e Company v. Crawford & Company, 104 Or App 329 ( 1 9 9 0 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
'them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $1,000, t o be p a i d by Puget Sound. I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case as r e p r e 
s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 28, 1989 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . The SAIF C o r p o r a t i o n ' s February 28, 1989 and May 4, 1989 d e n i a l s a r e 
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s e t a s i d e and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g as r e q u i r e d by law. 
Puget Sound T r u c k l i n e s , March 28, 1989 d e n i a l i s r e i n s t a t e d and u p h e l d i n s o f a r 
as i t addresses t h e r e s p o n s i b i l i t y i s s u e . For s e r v i c e s on r e v i e w r e g a r d i n g t h e 
c o m p e n s a b i l i t y d e n i a l , c l a i m a n t ' s a t t o r n e y i s awarded a $1,000 assessed f e e , 
p a y a b l e by Puget Sound. The remainder o f t h e o r d e r i s a f f i r m e d . 

Board Member C r i d e r , concurring i n p a r t and d i s s e n t i n g i n p a r t . 

I agree w i t h t h e Board's d e c i s i o n t o award an i n s u r e r - p a i d f e e f o r s e r 
v i c e s r e l a t e d t o t h e c o m p e n s a b i l i t y i s s u e . However, u n l i k e t h e m a j o r i t y , I 
wou l d a f f i r m and adopt t h e Referee's o r d e r as r e g a r d s r e s p o n s i b i l i t y . See L i n d a 
L. Wise, 42 Van N a t t a 115 (1990) ( d i s s e n t i n g o p i n i o n o f Board Member C r i d e r ) . 

December 5, 1990 : C i t e as 42 Van N a t t a 2727 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CYNTHIA L. MCHENRY, Claimant 

WCB Case No. 89-11304 
ORDER ON REVIEW (Remanding) 

W i l l a r d B o d t k er, Claimant A t t o r n e y 
Sandra Haynes, Defense A t t o r n e y 

Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The noncomplying employer r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r 
t h a t d i s m i s s e d i t s r e q u e s t f o r h e a r i n g c o n t e s t i n g t h e SAIF C o r p o r a t i o n ' s accep
t a n c e , as p r o c e s s i n g agent, o f c l a i m a n t ' s l e f t s h o u l d e r and upper back i n j u r y . 
On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f t h e r e q u e s t f o r h e a r i n g and r e s 
j u d i c a t a . We r e v e r s e and remand. 

FINDINGS OF FACT 

C l a i m a n t f i l e d a c l a i m f o r a May 2, 1988 i n j u r y t o t h e neck and l e f t 
s h o u l d e r . The c l a i m was s u b m i t t e d t o t h e Department o f I n s u r a n c e and Finance. 

A f t e r i n v e s t i g a t i o n , t h e Department i s s u e d a N o t i c e o f Proposed and F i n a l 
Order f i n d i n g t h e employer t o be noncomplying from September 1, 1987 t o May 24, 
1988. The Order has n o t been c h a l l e n g e d . 

By l e t t e r o f June 7, 1988, t h e Department r e f e r r e d t h e c l a i m t o SAIF f o r 
p r o c e s s i n g on b e h a l f o f t h e noncomplying employer. 

SAIF a c c e p t e d t h e c l a i m on J u l y 25, 1988, and n o t i f i e d t h e n o n c o m p l y i n g 
employer o f t h e acceptance two days l a t e r . 

The c l a i m was c l o s e d by D e t e r m i n a t i o n Order d a t e d March 7, 1989 w i t h an 
award o f permanent d i s a b i l i t y . C laimant r e q u e s t e d a h e a r i n g , r a i s i n g t h e i s s u e 
o f e x t e n t o f permanent d i s a b i l i t y . The h e a r i n g was conducted on June 14, 1989. 

On June 15, 1989, t h e noncomplying employer r e q u e s t e d a h e a r i n g f o r t h e 
pur p o s e o f c h a l l e n g i n g SAIF's acceptance o f t h e c l a i m . 

The R eferee convened a h e a r i n g and a d m i t t e d e x h i b i t s . She d i s m i s s e d t h e 
r e q u e s t f o r h e a r i n g w i t h o u t a f f o r d i n g t h e noncomplying employer t h e o p p o r t u n i t y 
t o p r e s e n t t e s t i m o n i a l e v i d e n c e . 
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FINDINGS OF ULTIMATE FACT 

The n o n c o m p l y i n g employer r e q u e s t e d a h e a r i n g on t h e c o m p e n s a b i l i t y i s s u e 
more t h a n 60 days a f t e r t h e r e f e r r a l o f t h e c l a i m t o SAIF f o r p r o c e s s i n g . 

The n o n c o m p l y i n g employer has n o t been a f f o r d e d an o p p o r t u n i t y t o e s t a b 
l i s h t h a t c l a i m a n t engaged i n f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y 
t h a t c o u l d have a f f e c t e d SAIF's d e c i s i o n t o accept t h e c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

A no n c o m p l y i n g employer may r e q u e s t a h e a r i n g t o c h a l l e n g e SAIF's accep
t a n c e o f a c l a i m . C l a r k v. L i n n , 98 Or App 393 (19 8 9 ) . 

The R e f e r e e d i s m i s s e d t h i s noncomplying employer's r e q u e s t f o r h e a r i n g on 
two gro u n d s . F i r s t , she r e j e c t e d t h e noncomplying employer's c o n t e n t i o n t h a t 
t h e t i m e f o r c h a l l e n g e t o an acceptance i s u n l i m i t e d . She h e l d t h a t , by a n a l o g y 
t o a c l a i m a n t ' s t i m e f o r c h a l l e n g e t o a d e n i a l , a noncomplying employer must r e 
q u e s t a h e a r i n g w i t h i n 60 days o f t h e acceptance o r , w i t h good cause shown, 
w i t h i n 180 days o f t h e acceptance. See former ORS 656.319. Because t h e r e q u e s t 
h e r e i n was n o t made w i t h i n 180 days o f t h e acceptance, she fou n d i t u n t i m e l y . 
Second, t h e R e f e r e e h e l d t h a t t h e noncomplying employer's f a i l u r e t o r a i s e t h e 
c o m p e n s a b i l i t y i s s u e a t t h e h e a r i n g on e x t e n t o f d i s a b i l i t y r e s u l t e d i n w a i v e r 
o f t h a t c l a i m . 

S i n c e t h e Referee's o r d e r i s s u e d , we a l s o have r e j e c t e d t h e p r o p o s i t i o n 
t h a t a no n c o m p l y i n g employer may c h a l l e n g e acceptance o f a c l a i m a t any t i m e . 
We have h e l d , however, t h a t , absent f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l 
a c t i v i t y j u s t i f y i n g a backup d e n i a l , a noncomplying employer must r e q u e s t a 
h e a r i n g w i t h i n t h e t i m e i n w h i c h SAIF, as p r o c e s s i n g agent, i s r e q u i r e d t o 
acc e p t o r deny t h e c l a i m . K r i s t i L. Chase, 42 Van N a t t a 1247 ( 1 9 9 0 ) . 

Under ORS 6 5 6 . 0 5 4 ( 1 ) , t h e t i m e f o r acceptance o r d e n i a l by SAIF as a p r o 
c e s s i n g agent i s the.same as t h e 60 days (90 days under SB 1197, e n a c t e d May 7, 
1990) p r o v i d e d f o r acceptance o r d e n i a l by an i n s u r e r e x c e p t t h a t t h e t i m e 
p e r i o d r u n s f r o m d a t e o f r e f e r r a l o f a c l a i m r a t h e r t h a n d a t e o f n o t i c e o r 
knowledge o f t h e c l a i m . T h e r e f o r e , a noncomplying employer's r e q u e s t f o r h e a r 
i n g w h i c h i s n o t f i l e d w i t h i n 60 days o f r e f e r r a l o f t h e c l a i m t o SAIF i s 
u n t i m e l y u n l e s s t h e noncomplying employer contends and e s t a b l i s h e s t h a t c l a i m a n t 
engaged i n f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y and t h a t t h e 
acceptance d e c i s i o n c o u l d r e a s o n a b l y have been a f f e c t e d by t h a t c o n d u c t . 
E b b t i d e E n t e r p r i s e s v. Tucker, 303 Or 459 (19 8 7 ) . 

The request' f o r h e a r i n g i n t h i s case was f i l e d more t h a n one y e a r a f t e r 
t h e r e f e r r a l . T h e r e f o r e , t h e r e q u e s t s h o u l d be d i s m i s s e d as u n t i m e l y u n l e s s t h e 
c o n d i t i o n s f o r i s s u a n c e o f a backup d e n i a l can be e s t a b l i s h e d . The R e f e r e e 
r u l e d b e f o r e g i v i n g t h e noncomplying employer an o p p o r t u n i t y t o p u t on i t s case. 
C o n s e q u e n t l y , we a r e u n a b l e t o d e t e r m i n e whether o r n o t t h e h e a r i n g r e q u e s t was 
t i m e l y . 

T h e r e f o r e , we r e v e r s e and remand. On remand, t h e Referee s h a l l a s c e r t a i n 
whether o r n o t t h e noncomplying employer contends t h a t i t can e s t a b l i s h t h e con
d i t i o n s f o r i s s u a n c e o f a backup d e n i a l . I f t h e employer does so c o n t e n d , p r o 
c e e d i n g s s h a l l be convened f o r t h e t a k i n g o f eviden c e on t h a t i s s u e and t h e com
p e n s a b i l i t y i s s u e . A f t e r h e a r i n g , t h e Referee s h a l l d e t e r m i n e , i n l i g h t o f o u r 
o r d e r i n K r i s t i L. Chase, supra, whether t h e r e q u e s t f o r r e v i e w i s t i m e l y and, 
i f so, whether t h e c l a i m i s compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 14, 1990 i s r e v e r s e d and t h i s m a t t e r i s 
remanded f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
CAROL TUGGLE, Claimant 
WCB Case No. 89-16868 

ORDER ON REVIEW 
Cr a i n e & Love, Claimant A t t o r n e y s 

J a c q u e l i n e A. Weber, Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r t h a t i n c r e a s e d c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y award f o r an upper back i n j u r y f r o m 1 p e r c e n t 
(3.2 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 5 p e r c e n t (16 degrees.). 
On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact and supplement w i t h t h e f o l l o w i n g . 

C l a i m a n t completed h i g h s c h o o l . 

As a r e s u l t o f her compensable upper back i n j u r y , c l a i m a n t i s p r e c l u d e d 
f r o m r e p e t i t i v e l y l i f t i n g 50 pounds. 

C l a i m a n t has a c q u i r e d o r t - t h e - j o b t r a i n i n g s u f f i c i e n t t o p e r f o r m something 
o t h e r t h a n e n t r y l e v e l employment. C l a i m a n t ' s j o b a t i n j u r y r e q u i r e d heavy 
l i f t i n g . She has r e t u r n e d t o work f o r t h e employer a t i n j u r y where her c u r r e n t 
j o b r e q u i r e s no more t h a n medium work. Claimant a c h i e v e d h er h i g h e s t s p e c i f i c 
v o c a t i o n a l p u r s u i t (SVP) l e v e l o f 6 f o r her work as c h i e f c l e r k i n a p r i n t shop. 

FINDING OF ULTIMATE FACT 

Cl a i m a n t has s u s t a i n e d an 8 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h er compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

I t appears t h e Referee r a t e d c l a i m a n t ' s permanent d i s a b i l i t y under t h e 
s t a n d a r d s e f f e c t i v e January 1, 1989. Former OAR 436-35-001 e t seq. We a p p l y 
t h e s e s t a n d a r d s as w e l l . 

The R eferee c o r r e c t l y r a t e d c l a i m a n t ' s unscheduled i m p a i r m e n t a t 5 p e r c e n t 
under f o r m e r OAR/436-35-320(4) because she i s r e s t r i c t e d f r o m r e p e t i t i v e l i f t 
i n g . However, t h e Referee d i d n o t r a t e c l a i m a n t ' s age, e d u c a t i o n and a d a p t a b i l 
i t y because he foun d t h a t she r e t u r n e d t o her r e g u l a r work. C l a i m a n t contends 
t h a t she i s e n t i t l e d t o r a t i n g s under t h o s e c a t e g o r i e s because she has r e t u r n e d 
t o m o d i f i e d work. We agree w i t h c l a i m a n t . 

"Usual and customary work," as d e f i n e d i n t h e s t a n d a r d s f o r r a t i n g un
sc h e d u l e d permanent d i s a b i l i t y , means t h e j o b h e l d a t t h e t i m e o f i n j u r y . For
mer OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) . " M o d i f i e d work" means some j o b o t h e r t h a n t h e j o b 
h e l d a t t h e t i m e o f i n j u r y , o r t h e j o b h e l d a t t h e t i m e o f i n j u r y w i t h any modi
f i c a t i o n o f d u t i e s o r t h e c o n d i t i o n s under which t h o s e d u t i e s a r e p e r f o r m e d . 
Former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) . Here, c l a i m a n t h e l d a j o b t h a t r e q u i r e d o n l y occa
s i o n a l heavy l i f t i n g . She was n o t d o i n g t h a t j o b when she was i n j u r e d . I n s t e a d , 
a t t h e employer's r e q u e s t , she performed a d e l i v e r y t r u c k d r i v e r ' s j o b l o a d i n g 
and u n l o a d i n g 50 pound boxes. ( T r . 5, 6 ) . We f i n d t h a t c l a i m a n t ' s j o b a t t h e 
t i m e o f i n j u r y r e q u i r e d heavy work. 
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Cl a i m a n t ' s t r e a t i n g c h i r o p r a c t o r s t a t e d t h a t she s h o u l d n o t p e r f o r m heavy 
l i f t i n g on a r e p e t i t i v e b a s i s . ( T r . 9, ex. 6 ) . A c c o r d i n g l y , we f i n d t h a t 
c l a i m a n t i s no l o n g e r a b l e t o p e r f o r m heavy work. C l a i m a n t r e t u r n e d t o a modi
f i e d j o b where she i s c u r r e n t l y w o r k i n g w i t h i n her c h i r o p r a c t o r ' s l i f t i n g 
r e s t r i c t i o n s . C o n s e q u e n t l y , we proceed t o r a t e c l a i m a n t ' s age, e d u c a t i o n and 
a d a p t a b i l i t y . 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 42 y e a r s i s 1. Former 
OAR 436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 12 ye a r s o f f o r m a l e d u c a t i o n i s 0. 
Former OAR 436-35- 3 0 0 ( 3 ) . 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For o u r p u r p o s e s , 
permanent d i s a b i l i t y i s d e t e r m i n e d on t h e d a t e o f h e a r i n g . The p o s i t i o n t h a t 
c l a i m a n t s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f h e a r 
i n g was as a c h i e f c l e r k i n a p r i n t shop (DOT # 207.137-010) w h i c h has t h e SVP 
l e v e l o f 6. T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s +2. Former OAR 436-
35-300(4) . 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y l e v e l p o s i t i o n . L a r r y L. McDougal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . Here, c l a i m a n t has a c q u i r e d o n - t h e - j o b t r a i n i n g s u f 
f i c i e n t t o p e r f o r m something o t h e r t h a n e n t r y l e v e l employment, t h u s , demon
s t r a t i n g competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t . T h e r e f o r e , t h e a p p r o p r i 
a t e t r a i n i n g v a l u e i s a 0. Former OAR 436-35-300(5). 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who has e i t h e r r e t u r n e d t o m o d i f i e d 
work o r r e c e i v e d a work o f f e r i s d e t e r m i n e d from a m a t r i x o f v a l u e s a t f o r m e r 
OAR 436 - 3 5 - 3 1 0 ( 3 ) . That m a t r i x compares t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s 
u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d 
work. T h i s i s t r u e even though c l a i m a n t may have t h e p h y s i c a l c a p a c i t y t o do 
h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. P h y s i c a l c a p a c i t i e s 
a r e n o t d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e d e f i n i t i o n s con
t a i n e d i n f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a medium p h y s i c a l 
c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 1. Former OAR 436-
3 5 - 3 1 0 ( 3 ) ( a ) . 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 1 i s added t o her t o t a l e d u c a t i o n v a l u e o f 2, t h e sum i s 3. 
Former OAR 436-35-280(4). When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t 
a b i l i t y v a l u e o f 1, t h e p r o d u c t i s 3. Former OAR 436-35-280(6). When t h a t 
v a l u e i s added t o c l a i m a n t ' s impairment v a l u e o f 5, t h e r e s u l t i s 8 p e r c e n t 
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u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 
permanent d i s a b i l i t y under t h e s t a n d a r d s i s , t h e r e f o r e , 8 p e r c e n t . 
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C l a i m a n t ' s 

ORDER 

The Referee's o r d e r d a t e d December 22, 1989 i s m o d i f i e d . I n a d d i t i o n t o 
t h e D e t e r m i n a t i o n Order and Referee's awards c l a i m a n t i s awarded 3 p e r c e n t 
(9.6 d e grees) unscheduled permanent d i s a b i l i t y , g i v i n g her a t o t a l award t o d a t e 
o f 8 p e r c e n t (25.0 degrees) unscheduled permanent d i s a b i l i t y f o r an upper back 
i n j u r y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r , payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . However, t h e 
t o t a l a t t o r n e y f e e s awarded by t h e Referee and Board o r d e r s s h a l l n o t exceed 
$3,800. 

December 6, 1990 ; C i t e as 42 Van N a t t a 2731 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JON A. HISSNER, Claimant 
WCB Case No. 89-18100 

ORDER ON REVIEW 
P a t r i c k L a v i s , Claimant A t t o r n e y 

T e r r a l l & M i l l e r , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t : ( 1) u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f h i s a g g r a v a t i o n c l a i m ; and (2) d e c l i n e d t o 
assess p e n a l t i e s and a t t o r n e y fees f o r t h e employer's a l l e g e d l y l a t e and unrea
s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s are e v i d e n c e , c o m p e n s a b i l i t y , p e n a l t i e s 
and a t t o r n e y f e e s . We a f f i r m . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g s and comments c o n c e r n i n g t h e e v i d e n t i a r y i s s u e . 

C l a i m a n t argues t h a t t h e Referee e r r e d by c o n s i d e r i n g t h e v i d e o t a p e i d e n 
t i f i e d as E x h i b i t 52. Claimant a s s e r t s t h a t t h e v i d e o t a p e was viewed, b u t n o t 
o f f e r e d nor a d m i t t e d i n t o e v i d e n c e ; t h e r e f o r e , t h e R eferee i m p r o p e r l y r e l i e d 
upon t h e v i d e o t a p e . We d i s a g r e e . 

P r i o r t o v i e w i n g t h e v i d e o t a p e , c l a i m a n t ' s a t t o r n e y r a i s e d t h e same o b j e c 
t i o n r e g a r d i n g t h e document and n o n d i s c l o s u r e o f t h e v i d e o t a p e marked E x h i b i t 52 
as he had t o E x h i b i t 5 1 , which was a d m i t t e d . The Referee o v e r r u l e d t h e o b j e c t i o n 
and proceeded t o view t h e v i d e o t a p e . We have no e x p l a n a t i o n as t o why t h e t r a n 
s c r i b e r w r o t e n o t a d m i t t e d f o r E x h i b i t 52; n e v e r t h e l e s s , by r e l y i n g on E x h i b i t 
52 i n h i s o r d e r , t h e Referee, i n e f f e c t , a d m i t t e d i t i n t o t h e r e c o r d . There
f o r e , E x h i b i t 52 i s p r o p e r l y p a r t o f t h e r e c o r d and we r e l y on t h i s e x h i b i t t o 
r e a c h o u r c o n c l u s i o n . 

I n a d d i t i o n c l a i m a n t argues t h a t E x h i b i t 5 1 , a v i d e o t a p e , i s n o t a "docu
ment" w i t h i n t h e meaning o f OAR 438-07-017; and t h e r e f o r e , i t i s s u b j e c t t o t h e 
g e n e r a l d i s c l o s u r e r u l e o f OAR 438-07-015. We d i s a g r e e . I n Ashwani K. Grover, 
42 Van N a t t a 2340 ( 1 9 9 0 ) , we a p p l i e d OAR 438-07-017 t o v i d e o t a p e s f o r impeach
ment purposes. I n t h i s case, we a l s o f i n d t h a t v i d e o t a p e s a r e "documents" 
w i t h i n t h e meaning o f OAR 438-07-017. T h e r e f o r e , we co n c l u d e t h a t inasmuch as 
E x h i b i t 51 was o f f e r e d and a d m i t t e d s o l e l y f o r impeachment e v i d e n c e , we f i n d 
t h a t t h e R e f e r e e c o r r e c t l y a d m i t t e d i t f o r t h a t purpose and we have c o n s i d e r e d 
i t on r e v i e w . 

ORDER 

The Referee's o r d e r d a t e d January 19, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL R. CIGLER, Claimant 

And, I n t h e M a t t e r o f t h e Complying S t a t u s o f 
CANDE, INC., dba 

C. and E. K i r b y , S t a n l e y M. C o l f l e s h , I n d i v i d u a l l y and, 
Susan D. C o l f l e s h , I n d i v i d u a l l y , Employer 

WCB Case Nos. 87-11001, 87-11000, 87-10519 & 87-00803 
ORDER ON REVIEW 

P e t e r O. Hansen, Claimant A t t o r n e y 
Meyers & R a d l e r , A t t o r n e y s 

Gary T. Wallmark ( S a i f ) , Defense A t t o r n e y 
Davis & B o s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Podnar's o r d e r 
t h a t : ( 1 ) f o u n d t h a t h i s back i n j u r y c l a i m w i t h Aetna C a s u a l t y Company (Aetna) 
was n o t p r e m a t u r e l y c l o s e d by a March 10, 1987 D e t e r m i n a t i o n Order; ( 2 ) u p h e l d 
Aetna's "de f a c t o " d e n i a l o f h i s c l a i m f o r a g g r a v a t i o n o f t h e same i n j u r y ; (3) 
u p h e l d Aetna's d e n i a l o f h i s c l a i m f o r a p s y c h o l o g i c a l c o n d i t i o n ; ( 4) u p h e l d 
Aetna's p a r t i a l d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r p a i n c e n t e r t r e a t m e n t ; 
(5) a f f i r m e d t h e above D e t e r m i n a t i o n Order t h a t awarded no permanent d i s a b i l i t y 
f o r t h e back i n j u r y ; (6) foun d t h a t he was n o t a s u b j e c t worker when he a l l e g 
e d l y s u s t a i n e d a "new i n j u r y " t o h i s back on A p r i l 4, 1987, w h i l e w o r k i n g f o r 
Cande, I n c . (Cande), t h e a l l e g e d noncomplying employer; and (7) d e c l i n e d t o 
assess a p e n a l t y and a t t o r n e y f e e f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d l y u n r e a 
s o n a b l e r e f u s a l t o ac q u i e s c e i n t h e issuance o f an o r d e r d e s i g n a t i n g p a y i n g 
agent p u r s u a n t t o f o r m e r ORS 656.307 w h i l e a c t i n g as p r o c e s s i n g agent on 
Cande's b e h a l f . 

ISSUES 

As between c l a i m a n t and Aetna: 

1. Premature c l a i m c l o s u r e . 
2. A g g r a v a t i o n . 
3. C o m p e n s a b i l i t y o f a p s y c h o l o g i c a l c o n d i t i o n . 
4. C o m p e n s a b i l i t y o f p a i n c e n t e r t r e a t m e n t . 

As between c l a i m a n t and SAIF, as p r o c e s s i n g agent f o r Cande: 

5. C o m p e n s a b i l i t y o f a new i n j u r y c l a i m ( c l a i m a n t ' s s t a t u s as a " s u b j e c t 
w o r k e r " ) . 

6. P e n a l t y and a t t o r n e y f e e f o r unreasonable c l a i m p r o c e s s i n g . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s back i n September 1986, w h i l e w o r k i n g as 
a c o n s t r u c t i o n l a b o r e r f o r Aetna's i n s u r e d . The d i a g n o s i s was l u m b o s a c r a l 
s p r a i n , t h o u g h c l a i m a n t a l s o complained o f neck and upper back p a i n . He was 
t a k e n o f f work and t r e a t e d c o n s e r v a t i v e l y by Dr. Cichoke, a c h i r o p r a c t o r . A 
lumbar CT scan i n October 1986, and a bone scan o f t h e low e r s p i n e and p e l v i s 
i n November 1986, r e v e a l e d no a b n o r m a l i t i e s . The c l a i m was a c c e p t e d as a 
d i s a b l i n g i n j u r y . 

I n November 1986, c l a i m a n t saw a pa n e l a t t h e O r t h o p a e d i c C o n s u l t a n t s f o r 
an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n (IME). He complained o f p a i n i n t h e neck, 
low back, b u t t o c k s and o c c a s i o n a l l y i n t h e m i d d l e back. The IME c o u l d n o t be 
com p l e t e d due t o severe f u n c t i o n a l o v e r l a y . The p a n e l d i a g n o s e d " [ p ] p s y c h o -
l o g i c a l f a c t o r s a f f e c t i n g r e c o v e r y " and recommended a p s y c h i a t r i c e x a m i n a t i o n . 
(Ex. 9 ) . 
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Dr. D u f f , o r t h o p e d i s t , examined c l a i m a n t t w i c e i n December 1986, and 
r e p o r t e d t h a t a bone scan was e n t i r e l y n e g a t i v e f o r any s i g n o f f r a c t u r e i n 
c l a i m a n t ' s lumbar s p i n e o r any o t h e r bony a b n o r m a l i t y . (Ex. 1 2 ) . 

On January 2, 1987, Aetna d e n i e d t h e c o m p e n s a b i l i t y o f " p s y c h o l o g i c a l 
f a c t o r s a f f e c t i n g r e c o v e r y . " Claimant was found m e d i c a l l y s t a t i o n a r y on Jan
u a r y 2 1 , 1987 by t h e Independent C h i r o p r a c t i c C o n s u l t a n t s . (Ex. 1 6 ) . 

On March 6, 1987, c h i r o p r a c t o r Cichoke r e q u e s t e d a u t h o r i z a t i o n f o r t r e a t 
ment a t t h e . t h e N o r t h w e s t Pa i n Center. 

The c l a i m was c l o s e d by D e t e r m i n a t i o n Order on March 10, 1987, w i t h an 
award o f t e m p o r a r y t o t a l d i s a b i l i t y t h r o u g h January 2 1 , 1987, and no permanent 
d i s a b i l i t y award. (Ex. 2 0 ) . 

Aetna d e n i e d Dr. Cichoke's p a i n c e n t e r r e f e r r a l on March 12, 1987, s t a t 
i n g t h a t such t r e a t m e n t f o r c l a i m a n t was n o t r e a s o n a b l e and n e c e s s a r y . (Ex. 
2 1 ) . Dr. Cichoke r e f e r r e d c l a i m a n t t o Cascade A t h l e t i c Club f o r an e x e r c i s e 
program. A f t e r one month o f swimming, hot t u b s , h o t and c o l d p o o l s , e x e r c i s e 
b i c y c l e and c a l i s t h e n i c s , c l a i m a n t was t o l d t h a t because he was n o t p r o g r e s s 
i n g , he c o u l d n o t be t r e a t e d t h e r e any l o n g e r . (Ex. 3 6 - d l ) . 

I n March 1987, c l a i m a n t a p p l i e d t o Cande f o r an a d v e r t i s e d p o s i t i o n as a 
vacuum c l e a n e r d e a l e r . Mr. and Mrs. C o l f l e s h a r e t h e o f f i c e r s and s h a r e h o l d e r s 
o f Cande. Cande's b u s i n e s s i s vacuum c l e a n e r s a l e s t h r o u g h r e c r u i t m e n t o f 
d e a l e r s . A f t e r f u l l company t r a i n i n g , d e a l e r s a r e c o n s i g n e d vacuum c l e a n e r s 
f o r 30 days. W i t h i n t h a t t i m e , t h e d e a l e r must e i t h e r s e l l t h e vacuum c l e a n e r , 
r e t u r n i t , o r purchase i t a t c o s t . D e a l e r s are r e s p o n s i b l e f o r s e t t i n g 
a p p o i n t m e n t s w i t h p r o s p e c t i v e p u r c h a s e r s , t hough Cande s e t s some a p p o i n t m e n t s 
a t a charge t o p a r t i c u l a r d e a l e r s . Cande does n o t p r o v i d e any t r a n s p o r t a t i o n 
o r equipment t o d e a l e r s . Dealer p r o f i t s a re earned by s e l l i n g t h e c l e a n e r a t a 
p r i c e e x c e e d i n g c o s t . Proceeds from s a l e s are p a i d t o Cande, w h i c h t h e n pays 
p r o f i t s t o d e a l e r s once per week. De a l e r s are p e r m i t t e d t o draw a g a i n s t t h e i r 
a n t i c i p a t e d p r o f i t s . Cande a l s o pays d e a l e r bonuses based on s a l e s . D e a l e r s 
bear t h e i r own expenses and pay t h e i r own t a x e s . Cande has no employment pay
r o l l and pays no employment t a x e s . Cande does n o t p r o v i d e w o r k e r s ' compensa
t i o n i n s u r a n c e coverage f o r d e a l e r s . 

A f t e r p a s s i n g a f r e e a p t i t u d e t e s t , c l a i m a n t i n t e r v i e w e d w i t h Mr. 
C o l f l e s h , p r e s i d e n t o f Cande, and was s e l e c t e d f o r t r a i n i n g . P r i o r t o t r a i n 
i n g , c l a i m a n t s i g h e d a "Statement o f U n d e r s t a n d i n g " w h i c h p r o v i d e d t h a t he 
u n d e r s t o o d t h a t he was n o t "an employee," was under no o b l i g a t i o n t o a t t e n d 
m e e t i n g s , t o p e r f o r m any f u n c t i o n s , o r t o f o l l o w t h e i n s t r u c t i o n s o r s u p e r v i 
s i o n o f t h e company. (Ex. 28a-15). D u r i n g more t h a n t h r e e days o f f o r m a l 
t r a i n i n g , he was i n s t r u c t e d on how t o p e r f o r m home d e m o n s t r a t i o n s o f t h e vacuum 
c l e a n e r . A f t e r f o r m a l t r a i n i n g , he began p e r f o r m i n g p r a c t i c e d e m o n s t r a t i o n s a t 
t h e homes o f f r i e n d s whom he had e n l i s t e d as p r o s p e c t i v e p u r c h a s e r s . The 
d e m o n s t r a t i o n vacuum c l e a n e r was consigned t o him, and he d r o v e h i s own c a r . 
P u r s u a n t t o company i n s t r u c t i o n s , c l a i m a n t phoned t h e main s t o r e t h r e e t i m e s 
d u r i n g each p r a c t i c e d e m o n s t r a t i o n . The phone c a l l s a l l o w e d t h e main s t o r e t o 
check on c l a i m a n t ' s p r o g r e s s and t o answer any q u e s t i o n s . 

On May 29, 1987, c l a i m a n t f i l e d an "801" f o r m i n d i c a t i n g t h a t on A p r i l 4, 
1987 he f e l t a sudden onset o f severe p a i n i n t h e neck and back d e m o n s t r a t i n g a 
vacuum c l e a n e r . (Ex. 2 9 ) . Claimant l i s t e d Cande on t h e "801" f o r m as h i s em
p l o y e r a t t h e t i m e o f i n j u r y and t h a t he had worked f o r Cande f o r two days. 
C l a i m a n t d i d n o t complete t h e t r a i n i n g w i t h Cande necessary t o q u a l i f y as a 
d e a l e r . 
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MRI scans i n May 1987, r e v e a l e d s l i g h t wedging o f T12 ( c o n s i s t e n t w i t h 
o l d t r a u m a ) , d e g e n e r a t i v e d i s c d i s e a s e a t L4-5 w i t h m i l d b u l g i n g and s l i g h t 
wedging o f L I ( c o n s i s t e n t w i t h o l d t r a u m a ) . Magnetic resonance i m a g i n g o f t h e 
t h o r a c i c s p i n a l c o r d and c a n a l was n e g a t i v e . 

A f t e r an i n v e s t i g a t i o n , t h e Compliance D i v i s i o n f o u n d t h a t c l a i m a n t was a 
s u b j e c t w o r k e r o f Cande on t h e d a t e o f t h e a l l e g e d i n j u r y . A Proposed and 
F i n a l Order i s s u e d on June 19, 1987, d e c l a r i n g Cande a noncomplying employer. 

A c t i n g as s t a t u t o r y c l a i m s p r o c e s s i n g agent f o r Cande, SAIF i n i t i a l l y 
conceded c o m p e n s a b i l i t y and d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s "new i n j u r y " 
c l a i m on J u l y 2, 1987. SAIF r e q u e s t e d d e s i g n a t i o n o f a p a y i n g agent p u r s u a n t 
t o f o r m e r ORS 656.307 and fo r w a r d e d i t s c l a i m f i l e t o Aetna. Aetna n e i t h e r 
a c c e p t e d n or f o r m a l l y d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m . L a t e r , SAIF, 
t h r o u g h t h e J u s t i c e Department, acknowledged t h a t c o m p e n s a b i l i t y was an i s s u e ; 
t h e Workers' Compensation D i v i s i o n d e n i e d t h e r e q u e s t f o r a p a y i n g agent on 
August 25, 1987, based on i n f o r m a t i o n t h a t c o m p e n s a b i l i t y w o u ld be an i s s u e . 

I n J u l y 1987 c l a i m a n t saw Dr. C o l i s t r o , p s y c h o l o g i s t , f o r a p s y c h o l o g i c a l 
e v a l u a t i o n . C o l i s t r o diagnosed a d j u s t m e n t d i s o r d e r w i t h depressed mood. (Ex. 
3 6 ) . 

Upon r e f e r r a l by Dr. Kemple, r h e u m a t o l o g i s t and i n t e r n i s t , c l a i m a n t began 
t r e a t m e n t a t t h e N o r t h w e s t P h y s i c a l Therapy C l i n i c i n August 1987. (Ex. 36d) . 

ULTIMATE FINDING OF FACT 

C l a i m a n t ' s r e l a t i o n s h i p w i t h Cande was t h a t o f an inde p e n d e n t c o n t r a c t o r 
and n o t a " s u b j e c t w o r k e r . " 

CONCLUSIONS OF LAW AND OPINION 

Premature c l a i m c l o s u r e 

The R e f e r e e f o u n d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h t h a t h i s c l a i m 
was p r e m a t u r e l y c l o s e d . We agree. 

To d e t e r m i n e whether a c l a i m was p r e m a t u r e l y c l o s e d , we d e t e r m i n e whether 
c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e , w i t h o u t 
c o n s i d e r i n g subsequent changes i n h i s c o n d i t i o n . Scheuninq v. J.R. S i m p l o t & 
Company, 84 Or App 622, 625, r e v den 303 Or 590 (19 8 7 ) . " M e d i c a l l y s t a t i o n a r y " 
means t h a t "no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be e x p e c t e d f r o m 
m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . " ORS 656.005(17). 

I t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t he was n o t m e d i c a l l y s t a t i o n a r y 
when t h e c l a i m was c l o s e d . B e r l i n e r v. Weyerhaeuser, 54 Or App 624, 628 ( 1 9 8 1 ) ; 
Dale R. B e n n e t t . 40 Van N a t t a 843 (19 8 8 ) . T h e , r e s o l u t i o n o f t h e m e d i c a l l y 
s t a t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l q u e s t i o n based on competent m e d i c a l 
e v i d e n c e . Harmon v. SAIF, 54 Or App 121, 125 (19 8 5 ) . -

I n s u p p o r t o f h i s c o n t e n t i o n t h a t he was n o t m e d i c a l l y s t a t i o n a r y on 
March 10, 1987, c l a i m a n t p o i n t s t o m e d i c a l o p i n i o n s i s s u e d p r i o r t o c l o s u r e i n 
d i c a t i n g t h a t c l a i m a n t would b e n e f i t from an e x e r c i s e program and t h a t he r e 
mained under t h e c a r e o f h i s t r e a t i n g c h i r o p r a c t o r . The t e r m " m e d i c a l l y s t a 
t i o n a r y , " however, does n o t mean t h a t t h e r e i s no l o n g e r a need f o r c o n t i n u i n g 
m e d i c a l c a r e . M a a r e f i v. SAIF. 69 Or App 527, 531 (1 9 8 4 ) . 

On December 23, 1986, Dr. D u f f , o r t h o p e d i s t , r e p o r t e d t h a t a l t h o u g h 
c l a i m a n t was o b t a i n i n g some r e l i e f f rom c h i r o p r a c t i c t r e a t m e n t s , he w o u l d r e 
c e i v e no more t h a n p a l l i a t i v e b e n e f i t from f u r t h e r t r e a t m e n t . (Ex. 1 2 ) . On 
January 12, 1987, Dr. Cichoke, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , w r o t e t h a t 
c l a i m a n t ' s c o n d i t i o n was i m p r o v i n g and t h a t c l a i m a n t needed two more months o f 
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f u r t h e r t r e a t m e n t b e f o r e c l a i m a n t would be ready f o r permanent d i s a b i l i t y e v a l 
u a t i o n . On t h e o t h e r hand, i n a t h o r o u g h and w e l l - r e a s o n e d r e p o r t , t h e I n d e 
pendent C h i r o p r a c t i c C o n s u l t a n t s , who t h o u g h t t h a t c l a i m a n t w o u ld b e n e f i t from 
an e x e r c i s e program, r e p o r t e d t h a t c l a i m a n t was, n e v e r t h e l e s s , m e d i c a l l y s t a 
t i o n a r y on January 2 1 , 1987. (Ex. 1 6 ) . A l t h o u g h Dr. Cichoke l a t e r d i s p u t e d 
t h e f i n d i n g s o f t h e Independent C h i r o p r a c t i c C o n s u l t a n t s , he gave no s u b s t a n t i 
a t i o n o r b a s i s f o r h i s disagreement. 

We i n t e r p r e t t h e C o n s u l t a n t s ' recommendation f o r an e x e r c i s e program as 
i n d i c a t i n g p o t e n t i a l l y p a l l i a t i v e b e n e f i t r a t h e r t h a n c u r a t i v e t r e a t m e n t . We 
a r e more persuaded by t h e o p i n i o n s o f Dr. D u f f and t h e C o n s u l t a n t s . A c c o r d 
i n g l y , we f i n d t h a t c l a i m a n t has f a i l e d t o prove t h a t he was n o t m e d i c a l l y 
s t a t i o n a r y as o f March 10, 1987, t h e d a t e h i s c l a i m was c l o s e d . 

A g g r a v a t i o n 

The R eferee concl u d e d t h a t c l a i m a n t had f a i l e d t o p r o v e t h a t h i s c o n d i 
t i o n a g g r a v a t e d as o f A p r i l 4, 1987. We agree. 

C l a i m a n t has t h e burden t o e s t a b l i s h a compensable a g g r a v a t i o n . He must 
show t h a t he has s u s t a i n e d a worsened c o n d i t i o n r e s u l t i n g f r o m t h e compensable, 
September 1986 i n j u r y . ORS 656.273(1); P e r r y v. SAIF, 307 Or 654 ( 1 9 8 9 ) . I t 
i s u n c l e a r whether c l a i m a n t a s s e r t s a p a t h o l o g i c a l w o r s e n i n g o r a symptomatic 
w o r s e n i n g o f h i s c o n d i t i o n . For purposes o f e s t a b l i s h i n g a compensable aggra
v a t i o n , "worsened c o n d i t i o n s " may t a k e t h e form o f e i t h e r a w o r s e n i n g o f t h e 
u n d e r l y i n g c o n d i t i o n o r a symptomatic wo r s e n i n g . Smith v. SAIF, 302 Or 396 
( 1 9 8 6 ) . I f a w o r s e n i n g i n v o l v e s a symptomatic e x a c e r b a t i o n , and i f t h e p r i o r 
award c o n t e m p l a t e d symptomatic e x a c e r b a t i o n s , t h e n c l a i m a n t must a l s o p r o v e 
t h a t h i s i n c r e a s e d symptoms l a s t e d l o n g e r o r were g r e a t e r i n degree t h a n was 
a n t i c i p a t e d and t h a t , as a r e s u l t , he s u f f e r e d a d i m i n i s h e d e a r n i n g c a p a c i t y ; 
o r t h a t h i s worsened c o n d i t i o n r e s u l t e d i n 14 c o n s e c u t i v e days o f t o t a l d i s 
a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) , on rem 
91 Or App 84 ( 1 9 8 8 ) ; Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) . 

C l a i m a n t a l l e g e s t h a t h i s c o n d i t i o n worsened on A p r i l 4, 1987 w h i l e 
d e m o n s t r a t i n g a vacuum c l e a n e r . ( T r . 12-14). The b a s e l i n e f o r measuring a 
w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n i s c l a i m a n t ' s l e v e l o f d i s a b i l i t y on March 
10, 1987, t h e d a t e h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order. On January 
2 1 , 1987, t h e Independent C h i r o p r a c t i c C o n s u l t a n t s f o u n d c l a i m a n t m e d i c a l l y 
s t a t i o n a r y , c a p a b l e o f r e t u r n i n g t o h i s r e g u l a r w o r k i n g a c t i v i t i e s w i t h o u t 
r e s t r i c t i o n s o r l i m i t a t i o n s o t h e r t h a n b e i n g i n v o l v e d i n home e x e r c i s i n g p r o 
grams and e d u c a t i o n on p r o p e r methods o f s p i n a l h y g i e n e and body b i o m e c h a n i c s . 
(Ex. 1 6 - 5 ) . F u r t h e r , t h e C o n s u l t a n t s found t h a t c l a i m a n t ' s c o m p l a i n t s were 
"... o u t o f p r o p o r t i o n t o our e x a m i n a t i o n f i n d i n g s . " (Ex. 1 6 - 5 ) . 

A t t h e t i m e o f c l a i m c l o s u r e , Dr. Cichoke c o n t i n u e d t o t r e a t c l a i m a n t i n 
t h e c h i r o p r a c t i c t r e a t m e n t program he had begun w i t h c l a i m a n t a t t h e t i m e o f 
t h e i n i t i a l i n j u r y . On May 8, 1987, subsequent t o t h e t i m e c l a i m a n t a l l e g e s 
h i s c o n d i t i o n worsened, Dr. Cichoke w r o t e t h a t c l a i m a n t ' s " o n - g o i n g t h e r a p e u t i c 
s t a g e " o f c a r e had been accomplished, t h a t h i s . " c h r o n i c t h e r a p e u t i c c a r e phase" 
had been " s u c c e s s f u l l y accomplished," and t h a t c l a i m a n t had r e a c h e d t h e 
"maximum c o r r e c t i o n i n r e h a b i l i t a t i o n " t h a t c o u l d be a n t i c i p a t e d . (Ex. 2 6 ) . 
F u r t h e r , Dr. Cichoke, o p i n e d t h a t : 

"... some degree o f symptomatology and o r o b j e c 
t i v e f i n d i n g has been p r e s e n t w i t h each and e v e r y 
o f f i c e v i s i t . I n s p i t e o f t h i s • , [ c l a i m a n t ] seems 
t o be d o i n g r e l a t i v e l y w e l l , s y m p t o m a t i c a l l y 
depending on h i s d a i l y a c t i v i t i e s and e m o t i o n a l 
s t r e s s 1 . " (Ex. 26-4 & 5 ) . 
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On May 1 1 , 1987, an MRI scan i n d i c a t e d , " s l i g h t a n t e r i o r wedging v e r t e 
b r a l body o f T12 c o n s i s t e n t w i t h o l d trauma, magnetic resonance i m a g i n g o f 
t h o r a c i c s p i n a l c o r d and c a n a l - n e g a t i v e . " (Ex. 2 7 ) . 

There i s no m e d i c a l e v i d e n c e o f e i t h e r a symptomatic o r p a t h o l o g i c w ors
e n i n g o f c l a i m a n t ' s c o n d i t i o n . E x p e r t m e d i c a l e v i d e n c e i s g e n e r a l l y n o t r e 
q u i r e d t o p r o v e an a g g r a v a t i o n c l a i m . A c l a i m a n t ' s own t e s t i m o n y may be s u f f i 
c i e n t . G a r b u t t v. SAIF, 297 Or 148 ( 1 9 8 4 ) . Here, however, c l a i m a n t ' s t e s t i 
mony i s n o t c o n s i s t e n t w i t h t h e o b j e c t i v e m e d i c a l e v i d e n c e , nor c o n s i s t e n t w i t h 
h i s t r e a t i n g c h i r o p r a c t o r ' s o p i n i o n . F u r t h e r m o r e , t h e m e d i c a l e v i d e n c e i n d i 
c a t e s t h a t c l a i m a n t t e n d s t o e x a g g e r a t e h i s symptoms. Under t h e s e c i r c u m 
s t a n c e s we f i n d c l a i m a n t ' s t e s t i m o n y u n r e l i a b l e and u n p e r s u a s i v e t o w a r d s a con
c l u s i o n , t h a t c l a i m a n t has s u s t a i n e d a worsening o f h i s c o n d i t i o n . F u r t h e r , 
even i f c l a i m a n t had e x p e r i e n c e d a worsened c o n d i t i o n , we f i n d t h a t he had 
f a i l e d t o p r o v e any i n c r e a s e d l o s s o f e a r n i n g c a p a c i t y as a r e s u l t . 

A c c o r d i n g l y , c l a i m a n t has n o t c a r r i e d h i s burden t o p r o v e t h a t he sus
t a i n e d a compensable a g g r a v a t i o n . 

C o m p e n s a b i l i t y o f P s y c h o l o g i c a l C o n d i t i o n 

The R e f e r e e f o u n d t h a t c l a i m a n t had f a i l e d t o p r o v e t h a t h i s p s y c h o l o g i 
c a l c o n d i t i o n was compensable. We agree. 

I n o r d e r f o r us t o f i n d t h a t c l a i m a n t s u f f e r s f r o m a compensable psycho
l o g i c a l c o n d i t i o n , c l a i m a n t must show by a preponderance o f t h e e v i d e n c e t h a t 
h i s compensable back i n j u r y i s a m a t e r i a l cause o f a p s y c h o l o g i c a l c o n d i t i o n 
f r o m w h i c h he s u f f e r s . Jeld-Wen, I n c . v. Page, 73 Or App 136 ( 1 9 8 5 ) . 

C l a i m a n t c i t e s t h e o p i n i o n o f Dr. C o l i s t r o , p s y c h o l o g i s t , as s u p p o r t f o r 
h i s c l a i m t h a t he i s i n need o f t r e a t m e n t f o r a compensable p s y c h o l o g i c a l con
d i t i o n . Dr. C o l i s t r o r e p o r t e d t h a t c l a i m a n t , "who has been o n l y m a r g i n a l l y 
a d j u s t e d s o c i a l l y p r i o r t o h i s i n j u r y , " s u f f e r e d m i l d d e p r e s s i o n f o l l o w i n g 
v a r i o u s d i s r u p t i o n s r e l a t e d t o h i s i n j u r y . (Ex. 3 6 - 3 ) . He added t h a t , 
a l t h o u g h t h e i n j u r y c o n t r i b u t e d t o c l a i m a n t ' s c u r r e n t s t a t e o f r e s t l e s s n e s s and 
a n x i e t y , t h e m a j o r i t y ' o f h i s p s y c h o l o g i c a l problems appeared t o p r e e x i s t t h e 
i n j u r y . Dr. C o l i s t r o recommended a g a i n s t t r e a t m e n t , e x p l a i n i n g t h a t c l a i m a n t ' s 
l a c k o f c o o p e r a t i o n and m o t i v a t i o n and h i s poor p s y c h o l o g i c a l i n s i g h t made him 
a poor p s y c h o t h e r a p y c a n d i d a t e . He concluded, t h e r e f o r e , t h a t c l a i m a n t was 
" t e c h n i c a l l y " p s y c h o l o g i c a l l y s t a t i o n a r y . 

A f i n d i n g t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n p r e e x i s t s h i s compens
a b l e i n j u r y i s s u p p o r t e d by d o c umentation from t h e O r t h o p a e d i c C o n s u l t a n t s . On 
November 2 1 , 1986, two months a f t e r c l a i m a n t ' s compensable i n j u r y , t h e O r t h o 
p a e d i c C o n s u l t a n t s w r o t e . t h a t t h e y were unable t o do a complete p h y s i c a l exami
n a t i o n o f c l a i m a n t because o f i n t e r f e r e n c e from a f u n c t i o n a l d i s t u r b a n c e mani
f e s t e d by c l a i m a n t ' s e x a g g e r a t e d t e n d e r n e s s , f r e q u e n t g r u n t i n g , g r o a n i n g , 
g r i m a c i n g and s i g h i n g . (Ex. 9-4). A d d i t i o n a l l y , t h e y n o t e d t h a t c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s were n o t s u p p o r t e d by o b j e c t i v e o r t h o p e d i c o r n e u r o l o g i c 
a b n o r m a l i t y . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has n o t shown by a p reponderance 
o f t h e e v i d e n c e t h a t h i s compensable September 1986 i n j u r y m a t e r i a l l y con
t r i b u t e d t o h i s p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n . We a l s o c o n c l u d e t h a t 
c l a i m a n t has f a i l e d t o p r o v e t h a t any i n j u r y - r e l a t e d r e s t l e s s n e s s o r a n x i e t y 
c o n s t i t u t e d a compensable c o n d i t i o n , r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g i n 
d i s a b i l i t y . 
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C l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and necessary d i a g n o s t i c , c u r a t i v e 
and p a l l i a t i v e m e d i c a l c a r e r e q u i r e d f o r a compensable i n j u r y . See f o r m e r ORS 
6 5 6 . 2 4 5 ( 1 ) ; West v. SAIF, 74 Or App 317, 320 ( 1 9 8 5 ) ; Wetzel v. Goodwin Bros., 
50 Or App 101 ( 1 9 8 1 ) ; McGarrv v. SAIF, 24 Or App 883, 888 ( 1 9 7 6 ) ; Kenneth M. 
Simmons, 41 Van N a t t a 378 ( 1 9 8 9 ) . Claimant has t h e burden o f p r o v i n g t h a t t h e 
t r e a t m e n t i s r e a s o n a b l e and necessary. McGarrv v. SAIF, supra. 

O n l y Dr. Cichoke' c o n s i d e r e d c l a i m a n t a c a n d i d a t e f o r p a i n c e n t e r t r e a t 
ment. H i s s o l e e x p l a n a t i o n f o r h i s o p i n i o n was t h a t c l a i m a n t w o uld have "... 
t o l i v e w i t h a c e r t a i n l e v e l o f p a i n . T h e r e f o r e , a p a i n c e n t e r c o u l d a i d and 
t r a i n [ c l a i m a n t ] t o cope w i t h h i s r e s i d u a l l e v e l o f p a i n . " (Ex. 3 2 - 1 ) . 

On t h e o t h e r hand, t h e Independent C h i r o p r a c t i c C o n s u l t a n t s o p i n e d i n 
J a n u a r y 1987 t h a t c l a i m a n t was i n no f u r t h e r need o f c a r e o r t r e a t m e n t . (Ex. 
1 6 ) . F u r t h e r m o r e , c l a i m a n t was r e f e r r e d t o an e x e r c i s e program.and a f t e r o n l y 
a month o f a t t e n d a n c e he was t e r m i n a t e d from t h e program because o f a l a c k o f 
any p r o g r e s s . 

On o u r de novo r e v i e w o f t h e e v i d e n c e , we a r e n o t persuaded t h a t a p r e 
ponderance o f t h e e v i d e n c e e s t a b l i s h e s t h a t t r e a t m e n t o f c l a i m a n t a t a p a i n 
c e n t e r was r e a s o n a b l e o r necessary. 

Permanent P a r t i a l D i s a b i l i t y 

The R e f e r e e found t h a t c l a i m a n t was capable o f r e t u r n i n g t o h i s p r e v i o u s 
employment w i t h o u t r e s t r i c t i o n and t h a t he had f a i l e d t o p r o v e any permanent, 
i n j u r y - r e l a t e d i m p a i r m e n t . We agree. 

C l a i m a n t bears t h e burden o f p r o v i n g permanent d i s a b i l i t y . Hutcheson v. 
Weverhauser Co., 288 Or 51 (1979). I n o r d e r t o p r o v e e n t i t l e m e n t t o an award 
o f u n s c h e d u l e d permanent d i s a b i l i t y , c l a i m a n t must pr o v e a permanent l o s s o f 
e a r n i n g c a p a c i t y i n t h e broad f i e l d o f g e n e r a l o c c u p a t i o n s due t o t h e compens
a b l e i n j u r y . ORS 656.214(5). I n d e t e r m i n i n g l o s s o f e a r n i n g c a p a c i t y , we con
s i d e r c l a i m a n t ' s p h y s i c a l impairment and a l l t h e r e l e v a n t s o c i a l and v o c a t i o n a l • 
f a c t o r s s e t f o r t h i n f o r m e r OAR 436-30-380 e t seq. We a p p l y t h e Department's 
f o r m e r r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l f o r m u l a s . H a r w e l l v. 
A r g o n a u t I n s u r a n c e , 296 Or 505, 510 ( 1 9 8 4 ) . 

The g r e a t w e i g h t o f t h e evidence i n d i c a t e s t h a t c l a i m a n t t e n d s t o exag
g e r a t e h i s symptoms and has s u s t a i n e d no impairment as a r e s u l t o f h i s compens
a b l e September 1986 i n j u r y . The O r t h o p a e d i c C o n s u l t a n t s were u n a b l e t o com
p l e t e t h e i r e x a m i n a t i o n o f c l a i m a n t due t o a severe degree o f i n t e r f e r e n c e from 
c l a i m a n t ' s f u n c t i o n a l d i s t u r b a n c e . Bone scans i n d i c a t e no a b n o r m a l i t y . Dr. 
D u f f f o u n d no im p a i r m e n t and c o u l d n o t recommend f u r t h e r t r e a t m e n t o t h e r t h a n 
p a l l i a t i v e c a r e . The Independent C h i r o p r a c t i c C o n s u l t a n t s , i n a t h o r o u g h and 
w e l l - r e a s o n e d r e p o r t , recommend t h a t c l a i m a n t c o u l d r e t u r n t o h i s r e g u l a r work 
a c t i v i t i e s w i t h o u t r e s t r i c t i o n s . Dr. C o l i s t r o found t h a t c l a i m a n t ' s p s y c h o l o g 
i c a l problems p r e e x i s t h i s compensable i n j u r y and t h a t c l a i m a n t i s n o t amenable 
t o t r e a t m e n t . We have i n t e r p r e t e d Dr. C o l i s t r o ' s r e p o r t as a whole as i n d i c a t 
i n g t h a t c l a i m a n t ' s p s y c h o l o g i c a l problems were n o t m a t e r i a l l y caused by h i s 
compensable c o n d i t i o n . 

C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. Cichoke, w i t h o u t adequate s u b s t a n 
t i a t i o n o r e x p l a n a t i o n , argues t h a t c l a i m a n t i s n o t m e d i c a l l y s t a t i o n a r y , 
c a nnot r e t u r n t o h i s r e g u l a r employment, and needs f u r t h e r t r e a t m e n t . 

C l a i m a n t has n o t proven t h a t h i s s u b j e c t i v e c o m p l a i n t s o f p a i n a r e , i n 
f a c t , due t o t h e compensable i n j u r y . C laimant has n o t p r o v e n t h a t he has sus
t a i n e d a permanent l o s s o f e a r n i n g c a p a c i t y i n t h e broad f i e l d o f g e n e r a l occu
p a t i o n s due t o t h e compensable i n j u r y . 
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C o m p e n s a b i l i t y o f a new i n j u r y 

C l a i m a n t must be a " s u b j e c t worker" i n o r d e r t o r e c e i v e "compensation" 
under t h e Workers' Compensation A c t . ORS 656.027. Here, t h e i s s u e o f whether 
c l a i m a n t s u f f e r e d a compensable i n j u r y as a K i r b y vacuum c l e a n e r salesman 
depends, i n i t i a l l y , upon whether he was a " s u b j e c t w o r k e r " o f Cande. The 
R e f e r e e f o u n d t h a t c l a i m a n t was n o t a s u b j e c t w orker. We agree. 

C l a i m a n t has t h e burden t o p r o v e , by a preponderance o f t h e e v i d e n c e , 
t h a t an employer/employee r e l a t i o n s h i p e x i s t s . "Employer" means "any p e r s o n 
. .. who c o n t r a c t s t o pay a r e m u n e r a t i o n f o r and secures t h e r i g h t t o d i r e c t and 
c o n t r o l t h e s e r v i c e s o f any person." ORS 656.005(13). "Worker" means "any 
p e r s o n ... l a w f u l l y o r u n l a w f u l l y employed, who engages t o f u r n i s h s e r v i c e s f o r 
a r e m u n e r a t i o n , s u b j e c t t o t h e d i r e c t i o n and c o n t r o l o f an employer ..." ORS 
6 5 6 . 0 0 5 ( 2 7 ) . A c c o r d i n g l y , t h e t e s t f o r d e t e r m i n i n g who i s a s u b j e c t w o r k e r 
w i t h i n t h e meaning o f t h e Workers' Compensation A c t i s t h e employer's r i g h t t o 
c o n t r o l t h e p e r f o r m a n c e o f t h e w orker's s e r v i c e s . The t e s t r e q u i r e s an a p p l i 
c a t i o n o f t h e t r a d i t i o n a l " r i g h t t o c o n t r o l " a n a l y s i s . Woody v. W a i b e l , 276 Or 
189, 196 ( 1 9 7 6 ) ; C a s t l e Homes, I n c . v. Whaite, 95 Or App 269, 271 ( 1 9 8 9 ) . 

The f a c t o r s t o be c o n s i d e r e d under t h e t r a d i t i o n a l t e s t o f t h e r i g h t t o 
c o n t r o l i n c l u d e : ( 1 ) e v i d e n c e o f t h e r i g h t t o , o r t h e e x e r c i s e o f , c o n t r o l ; 
(2) t h e method o f payment; (3) t h e f u r n i s h i n g o f equipment; and (4)' t h e r i g h t 
t o f i r e a t w i l l w i t h o u t l i a b i l i t y . C a s t l e Homes, I n c . v. Whaite, s u p r a . 

Here, t h e e v i d e n c e s u p p o r t s a f i n d i n g t h a t Cande e x e r c i s e d l i t t l e , i f 
any, c o n t r o l o v e r c l a i m a n t ' s day-to-day s a l e s a c t i v i t i e s . C l a i m a n t ' s o b j e c t i v e 
was t o s e l l vacuum c l e a n e r s he r e c e i v e d on consignment f r o m Cande — a f t e r 30 
days, he e i t h e r s o l d a vacuum c l e a n e r , r e t u r n e d i t o r purchased i t h i m s e l f . 
C l a i m a n t chose t h e t i m e , p l a c e and persons t o whom he would d e m o n s t r a t e a 
vacuum c l e a n e r . C l a i m a n t argues t h a t because Cande r e q u i r e d him t o c a l l i n t o 
t h e o f f i c e s e v e r a l t i m e s d u r i n g h i s vacuum c l e a n e r d e m o n s t r a t i o n s , Cande e x e r 
c i s e d c o n t r o l o v e r h i s a c t i v i t i e s . We d i s a g r e e . C l a i m a n t was i n a vacuum-
c l e a r i e r - s a l e s t r a i n i n g program a t t h e t i m e o f i n j u r y . The phone c a l l r e q u i r e 
ment was a t r a i n i n g t o o l o f f e r e d t o a i d c l a i m a n t i n p e r f e c t i n g h i s s a l e s t e c h 
n i q u e s , n o t a permanent r e q u i r e m e n t nor a method o f c o n t r o l . 

Cande p r o v i d e s no equipment t o i t s d e a l e r s . C l a i m a n t used h i s own c a r 
and p u r c h a s e d h i s own gas. 

V 

C l a i m a n t earned money from t h i s arrangement o n l y i f he s o l d a vacuum 
c l e a n e r . C l a i m a n t made a p r o f i t o n l y i f he s o l d a vacuum c l e a n e r f o r an amount 
over h i s own c o s t s . C l a i m a n t c o u l d draw a g a i n s t h i s a n t i c i p a t e d p r o f i t s , b u t 
t h e amount drawn had t o be p a i d back t o Cande. A l t h o u g h Cande d i d p r o m i s e t o 
pay a bonus, such bonus would o n l y be p a i d i f and when c l a i m a n t s o l d a c e r t a i n 
number o f c l e a n e r s . T h i s bonus was an i n c e n t i v e t o o l and n o t a s a l a r y o r 
method o f payment f o r s e r v i c e s . Cande had no employment p a y r o l l and p a i d no 
employment t a x e s . C l a i m a n t p a i d h i s own t a x e s . 

C l a i m a n t s i g n e d an agreement whereby he acknowledged t h a t he s h o u l d n o t 
c o n s i d e r h i m s e l f "an employee," and t h a t e i t h e r he o r Cande c o u l d t e r m i n a t e t h e 
r e l a t i o n s h i p " a t any t i m e w i t h o u t o b l i g a t i o n t o t h e o t h e r p a r t y . " (Ex. 28a-
1 5 ) . 

W e i g h i n g t h e r e l e v a n t f a c t o r s , p a r t i c u l a r l y t h e r i g h t t o c o n t r o l , we con
c l u d e t h a t c l a i m a n t was an independent c o n t r a c t o r and n o t a " s u b j e c t w o r k e r . " 
Any i n j u r y he s u f f e r e d ' as an independent c o n t r a c t o r i s n o t compensable as t o 
Cande. 
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The R e f e r e e d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e con
c l u d i n g t h a t SAIF d i d n o t a c t unreasonably by n o t a c q u i e s c i n g t o t h e i s s u a n c e 
o f ORS 656.307 o r d e r . We agree. We have concluded t h a t c l a i m a n t d i d n o t sus
t a i n a new i n j u r y o r an a g g r a v a t i o n o f h i s compensable back c o n d i t i o n on A p r i l 
4, 1987. We f i n d t h a t c o m p e n s a b i l i t y was r e a s o n a b l y t r e a t e d as i n doubt and a t 
i s s u e by SAIF. I t s f a i l u r e t o consent t o a .307 o r d e r was n o t u n r e a s o n a b l e . 

ORDER 

The Referee's o r d e r d a t e January 29, 1988 i s a f f i r m e d . 

December 7, 1990 C i t e as 42 Van N a t t a 2739 (1990) 

I n t h e M a t t e r o f t h e Compensation 
DONNA S. COLIRON, Claimant 

WCB Case No. 89-01023 
ORDER ON REVIEW 

Roger D. W a l l i n g f o r d , C l a i m a n t A t t o r n e y 
Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee S c h u l t z ' s o r d e r 
t h a t : (1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d her 
uns c h e d u l e d permanent d i s a b i l i t y award f o r her c u r r e n t low back i n j u r y f rom 
43 p e r c e n t (137.6 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 50 p e r c e n t 
(160 d e g r e e s ) . The i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h e Refer e e ' s o r d e r , con
t e n d i n g t h a t c l a i m a n t i s n o t e n t i t l e d t o any unscheduled permanent d i s a b i l i t y . 
On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g permanent 
t o t a l d i s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " , as s e t f o r t h on pages one 
t h r o u g h s i x , and t h e f i r s t p aragraph o f page seven, o f t h e Refer e e ' s o r d e r , as 
our own, w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t has not r e t u r n e d t o work as a r e s u l t o f her compensable back 
i n j u r y . She has t h e p h y s i c a l c a p a c i t y t o p e r f o r m , and i s ca p a b l e o f p e r f o r m i n g , 
s e d e n t a r y t o l i g h t work. She i s n o t permanently and t o t a l l y d i s a b l e d . 

C l a i m a n t ' s c h r o n i c p a i n and permanent l o s s o f lumbar range o f m o t i o n a r e 
t h e r e s u l t o f c l a i m a n t ' s e a r l i e r 1972 back i n j u r y and her d e g e n e r a t i v e back con
d i t i o n , and n o t caused by her March 1988 compensable back i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

We adopt t h e Referee's C o n c l u s i o n s o f Law, as s e t f o r t h on pages 7 and 8 
o f t h e R e f e r e e ' s o r d e r , which found c l a i m a n t n o t p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The R e feree i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award 
f r o m 43 p e r c e n t t o 50 p e r c e n t . We r e v e r s e . 
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C l a i m a n t ' s back c l a i m was c l o s e d by D e t e r m i n a t i o n Order on F e b r u a r y 15, 
1989. We a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order 
i n r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. 
T h e r e f o r e , f o r m e r OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y . Where t h e c l a i m a n t f a i l s t o e s t a b 
l i s h any measurable im p a i r m e n t r e s u l t i n g from h i s o r her compensable i n j u r y / 
c o n d i t i o n , no award o f d i s a b i l i t y i s a l l o w e d . Former OAR 436-35-280(1). 

C l a i m a n t argues t h a t she s u f f e r e d permanent impairment r e s u l t i n g f r o m her 
March 1988 back i n j u r y and r e l i e s on a December 1988 t e s t i n g r e p o r t o f Dr. 
C h r i s t e n s e n , D.C., and a March 1989 r e p o r t a u t h o r e d by c l a i m a n t ' s c u r r e n t t r e a t 
i n g c h i r o p r a c t o r , Dr. Holman. The i n s u r e r , on t h e o t h e r hand, argues t h a t 
based on t h e m e d i c a l r e p o r t s o f Dr. H a r r i s , c l a i m a n t ' s o r i g i n a l t r e a t i n g o r t h o 
p e d i s t ; Dr. Duncan, D.C, independent m e d i c a l examiner; and t h e O r t h o p a e d i c 
C o n s u l t a n t s , c l a i m a n t s u f f e r e d no measurable impairment r e s u l t i n g f r o m h e r March 
1988 compensable back i n j u r y . We agree w i t h t h e i n s u r e r . 

We f i r s t n o t e t h a t w h i l e Dr. Holman's r e p o r t s i n c l u d e b o t h t h o r a c i c and 
c e r v i c a l range o f m o t i o n f i n d i n g s , c l a i m a n t ' s March 1988 back i n j u r y i n v o l v e d 
o n l y h e r low back. T h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o d i s a b i l i t y f o r a l o s s 
o f c e r v i c a l range o f m o t i o n . 

There i s no q u e s t i o n t h a t c l a i m a n t has l o s t a c e r t a i n amount o f range o f 
m o t i o n i n her t h o r a c o l u m b a r s p i n e . A l l o f t h e m e d i c a l r e p o r t s s u b s t a n t i a t e t h a t 
f a c t . 

T h e . i s s u e here i s whether c l a i m a n t ' s l o s t range o f m o t i o n and c h r o n i c p a i n 
a r e c a u s a l l y r e l a t e d t o c l a i m a n t ' s compensable back i n j u r y . I t i s c l a i m a n t ' s 
burden t o p r o v e t h a t e x i s t i n g impairment i s due t o her c u r r e n t compensable back 
i n j u r y . ORS 656.214. We f i n d , a f t e r our de novo r e v i e w o f t h e r e c o r d , t h a t 
c l a i m a n t has f a i l e d t o meet her burden. 

The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n , u n l e s s t h e r e a r e p e r s u a s i v e reasons t o do o t h e r w i s e . W e i l a n d v. 
SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 1580, w i t h d r a w n 
on o t h e r g r o u n d s , 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . 
F u r t h e r , where t h e c a u s a t i o n o f a c l a i m a n t ' s c o n d i t i o n i s o f s u f f i c i e n t m e d i c a l 
c o m p l e x i t y , we do n o t d e c i d e i t w i t h o u t e x p e r t o p i n i o n ; U r i s v. Compensation 
Department, 247 Or 420, 424-26 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or 
App 105, 109 ( 1 9 8 5 ) . 

Here; t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t s u s t a i n e d an e a r l i e r compens
a b l e back i n j u r y i n 1972 w h i c h r e s u l t e d i n a laminectomy a t L4-5 and L5-6 and a 
two l e v e l b i l a t e r a l t r a n s v e r s e process f u s i o n from L4-S1. I n 1977, c l a i m a n t 
r e c e i v e d a t o t a l of. 40 p e r c e n t unscheduled permanent d i s a b i l i t y f o r t h a t back 
i n j u r y c l a i m . 

The r e c o r d a l s o e s t a b l i s h e s t h a t c l a i m a n t has c o n t i n u e d t o have o n g o i n g , 
back p a i n , as w e l l as l e g weakness, up u n t i l t h e t i m e o f t h e March 1988 back 
i n j u r y and c o n t i n u i n g t h r o u g h t h e t i m e o f h e a r i n g . 

Under t h e c i r c u m s t a n c e s , we f i n d t h a t t h e d e t e r m i n a t i o n o f whether c l a i m 
a n t ' s c u r r e n t l o s s o f range o f m o t i o n and c h r o n i c p a i n are caused by h e r March 
1988 back i n j u r y i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t we cannot d e c i d e i t 
w i t h o u t e x p e r t o p i n i o n . U r i s v. Compensation Department, 247 Or 420, 424-26 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . T h e r e f o r e , 
c l a i m a n t ' s t e s t i m o n y r e g a r d i n g t h e c a u s a t i o n o f her l o s s o f range o f m o t i o n and 
c h r o n i c p a i n i s i n s u f f i c i e n t t o make a f i n a l d e t e r m i n a t i o n on c a u s a t i o n . 
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The r e c o r d i n c l u d e s m e d i c a l r e p o r t s a u t h o r e d by Dr. H a r r i s , Dr. Duncan, 
t h e O r t h o p a e d i c C o n s u l t a n t s and Dr. Holman. 

Dr. Holman, c h i r o p r a c t o r , began t r e a t i n g c l a i m a n t i n l a t e August 1988, 
a p p r o x i m a t e l y s i x months a f t e r c l a i m a n t ' s March 1988 back i n j u r y . A f t e r r e f e r 
r i n g c l a i m a n t t o Dr. Christensen,. c h i r o p r a c t o r , f o r t e s t i n g i n November 1988, 
Holman r e p o r t e d t h a t , based on C h r i s t e n s e n ' s t e s t i n g r e p o r t , c l a i m a n t was 
t o t a l l y d i s a b l e d . L a t e r , i n March 1989, Holman a g a i n , r e l y i n g upon C h r i s t e n s e n ' s 
t e s t i n g , a u t h o r e d a b r i e f r e p o r t i n d i c a t i n g t h a t c l a i m a n t s u f f e r e d 100 p e r c e n t 
l o s s o f range o f m o t i o n and s u f f e r e d 90 p e r c e n t l o s s o f s t r e n g t h . Holman d i d 
n o t s p e c i f i c a l l y o p i n e whether o r n o t c l a i m a n t ' s c u r r e n t c o n d i t i o n , i n c l u d i n g 
l o s s o f range o f m o t i o n and t h e c h r o n i c p a i n , were caused by c l a i m a n t ' s March 
1988 back i n j u r y . 

W h i l e Dr. Holman was c l a i m a n t ' s most r e c e n t t r e a t i n g c h i r o p r a c t o r , we do 
n o t f i n d h i s o p i n i o n r e g a r d i n g c l a i m a n t ' s c o n d i t i o n t o be p e r s u a s i v e . F i r s t , 
Holman d i d n o t b e g i n t r e a t i n g c l a i m a n t u n t i l s i x months a f t e r t h e compensable 
i n j u r y . F u r t h e r , Holman based h i s u l t i m a t e f i n d i n g s o f im p a i r m e n t on t e s t i n g 
w h i c h he, h i m s e l f , d i d n o t conduct. At no t i m e d i d Dr. Holman make independent 
range o f m o t i o n f i n d i n g s . F i n a l l y , based upon t h e m e d i c a l r e c o r d , we no n o t 
f i n d Dr. Holman's d e t e r m i n a t i o n t h a t c l a i m a n t l o s t 100 p e r c e n t range o f m o t i o n 
p e r s u a s i v e . T h e r e f o r e , based on t h e above f i n d i n g s , we do n o t r e l y on t h e o p i n 
i o n o f Dr. Holman i n d e t e r m i n i n g t h e e x t e n t o f d i s a b i l i t y . W e i l a n d v. SAIF, 
s u p r a ; Nancy E. Cudaback, supra. 

The r e m a i n d e r o f t h e r e c o r d c o n s i s t s o f m e d i c a l r e p o r t s by Dr. H a r r i s , 
c l a i m a n t ' s i n i t i a l t r e a t i n g o r t h o p e d i s t ; Dr. Duncan, D.C., in d e p e n d e n t m e d i c a l 
examiner; and t h e Or t h o p a e d i c C o n s u l t a n t s . The consensus reached by t h e s e 
p h y s i c i a n s i s t h a t c l a i m a n t has a c h r o n i c p a i n syndrome and s u s t a i n e d a moder
a t e l y s e v e r e degree o f l o s s o f lumbar range o f m o t i o n . However, t h e y each 
s p e c i f i c a l l y reasoned t h a t because c l a i m a n t ' s March 1988 compensable back i n j u r y 
was a m u s c u l a r o r l i g a m e n t o u s i n j u r y , w h i c h , by t h e t i m e o f t h e i r e x a m i n a t i o n s , 
had, o r s h o u l d have, r e s o l v e d , c l a i m a n t ' s c u r r e n t l o s s o f f u n c t i o n c o u l d n o t be 
r e l a t e d t o o r caused by her March 1988 low back i n j u r y . (Exs. 17, 19 and 2 9 ) . 

Given t h e f a c t s t h a t c l a i m a n t had ongoing back problems s i n c e 1972 up 
t h r o u g h t h e t i m e o f t h e h e a r i n g , and t h a t c l a i m a n t was diag n o s e d w i t h a degener
a t i v e back c o n d i t i o n due t o t h e e a r l i e r laminectomy and f u s i o n s u r g e r i e s , and i n 
l i g h t o f t h e c h a r a c t e r i z a t i o n o f c l a i m a n t ' s c u r r e n t back i n j u r y as muscular o r 
l i g a m e n t o u s , we f i n d t h e c o n c u r r i n g o p i n i o n s o f Dr. H a r r i s , Dr. Duncan and t h e 
C o n s u l t a n t s t o be p e r s u a s i v e as t h e y a re w e l l - r e a s o n e d and based on a complete 
and a c c u r a t e r e c o r d . Consequently, we r e l y upon them i n d e t e r m i n i n g t h e causa
t i o n o f c l a i m a n t ' s l o s s o f range o f m o t i o n and c h r o n i c p a i n . Somers v. SAIF, 77 
Or App 259, 262 ( 1 9 8 6 ) ; See Hammons v. P e r i n i Corp., 43 Or App 299, 302 ( 1 9 7 9 ) . 

There i s no p e r s u a s i v e evidence i n t h e r e c o r d t o e s t a b l i s h t h a t c l a i m a n t ' s 
March 1988 back i n j u r y r e s u l t e d i n a l o s s o f range o f m o t i o n o r a c h r o n i c c o n d i 
t i o n . I n f a c t , t h e preponderance o f t h e evidence e s t a b l i s h e s t h a t c l a i m a n t ' s 
l o s t range o f m o t i o n and c h r o n i c p a i n were n o t r e l a t e d t o o r caused by c l a i m 
a n t ' s March 1988 compensable back i n j u r y , b u t were caused, i n s t e a d , by her p r i o r 
back c o n d i t i o n . 

We f i n d , t h e r e f o r e , t h a t c l a i m a n t has f a i l e d t o meet her burden o f p r o v i n g 
t h a t she s u f f e r e d permanent measurable impairment r e s u l t i n g f r o m her March 1988 
compensable i n j u r y . Consequently, no award o f unscheduled permanent d i s a b i l i t y 
i s made. 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d May 26, 1989 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d 
permanent d i s a b i l i t y award i s r e v e r s e d . That p o r t i o n o f t h e F e b r u a r y 15, 1989 
D e t e r m i n a t i o n Order t h a t awarded 43 p e r c e n t (137.6 degrees) unscheduled perma
nent d i s a b i l i t y f o r c l a i m a n t ' s March 1988 back i n j u r y i s r e v e r s e d . The r e m a i n 
d e r o f t h e o r d e r i s a f f i r m e d . 

December 7, 1990 ; C i t e as 42 Van N a t t a 2742 (19901 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN G. DAVISON, Claimant 
Own M o t i o n No. 66-0199M 

OWN MOTION ORDER OF DISMISSAL 
Meyers & Ra d l e r , Claimant A t t o r n e y s 
Susan Ebner ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
a d d i t i o n a l m e d i c a l b e n e f i t s r e l a t e d t o h i s September 25, 1962. C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . He was awarded permanent t o t a l d i s a b i l i t y 
b e n e f i t s i n 1964. We d i s m i s s f o r l a c k o f j u r i s d i c t i o n . 

ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) a u t h o r i z e s t h e Board t o award, on i t s own m o t i o n , 
m e d i c a l b e n e f i t s f o r i n j u r i e s o c c u r r i n g p r i o r t o January 1, 1966. See a l s o OAR 
438-12-037. That a u t h o r i t y i s d i s c r e t i o n a r y and i s i n t e n d e d t o p r o v i d e r e l i e f 
t o i n j u r e d w o r k e r s who do n o t have a r i g h t t o m e d i c a l b e n e f i t s f o r t h e i r i n j u r 
i e s i Workers who were i n j u r e d on o r a f t e r January 1, 1966, have a l i f e t i m e 
r i g h t t o m e d i c a l b e n e f i t s under ORS 656.245. I n a d d i t i o n , however, w o r k e r s who 
were i n j u r e d f r o m August 5, 1959, t h r o u g h December 3 1 , 1965, and were f o u n d 
p e r m a n e n t l y and t o t a l l y d i s a b l e d a l s o have a l i f e t i m e r i g h t t o m e d i c a l b e n e f i t s . 
See Or Laws 1959, ch 589, 2. Here, c l a i m a n t was i n j u r e d i n 1962 and was foun d 
p e r m a n e n t l y and t o t a l l y d i s a b l e d ; t h e r e f o r e , he has a l i f e t i m e r i g h t t o m e d i c a l 
b e n e f i t s f o r h i s i n j u r y . 

Inasmuch as c l a i m a n t has t h e r i g h t t o m e d i c a l b e n e f i t s , h i s c l a i m 
f o r such b e n e f i t s s h o u l d be processed under t h e r e g u l a r c l a i m s p r o c e s s i n g p r o c e 
d u r e s p r e s c r i b e d i n ORS 656.262. I f t h e c l a i m i s d e n i e d , c l a i m a n t may t h e n 
r e q u e s t a h e a r i n g on t h e d e n i a l p u r s u a n t t o ORS 656.319. C l a i m a n t may n o t , how
e v e r , m a i n t a i n a c o n c u r r e n t r e q u e s t f o r m e d i c a l b e n e f i t s under t h e Board's own 
m o t i o n a u t h o r i t y . That would e f f e c t i v e l y c i r c u m v e n t t h e a f o r e m e n t i o n e d c l a i m s 
p r o c e s s i n g and h e a r i n g s p r o c e d u r e s , and u l t i m a t e l y c o n t r i b u t e t o j u r i s d i c t i o n a l 
c o n f u s i o n , p r o c e s s i n g d e l a y s and u n c e r t a i n t y . 

The Board i s m i n d f u l t h a t OAR 438-12-037 does n o t d i s t i n g u i s h p r e -
1966 i n j u r i e s r e s u l t i n g i n permanent t o t a l d i s a b i l i t y f r o m o t h e r pre-1966 
i n j u r i e s w h i c h q u a l i f y f o r own mo t i o n r e l i e f . However, t h a t o m i s s i o n r e s u l t e d 
f r o m o v e r s i g h t and does n o t r e f l e c t any i n t e n t by t h e Board t o e x e r c i s e c o n c u r 
r e n t own m o t i o n j u r i s d i c t i o n o f pre-1966 i n j u r i e s r e s u l t i n g i n permanent t o t a l 
d i s a b i l i t y . On t h e c o n t r a r y , t h e Board's own m o t i o n a u t h o r i t y t o award m e d i c a l 
b e n e f i t s under ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) i s i n t e n d e d t o complement, n o t o v e r l a p w i t h , 
t h e r i g h t t o m e d i c a l b e n e f i t s under ORS 656.245. That i s , o n l y t h o s e i n j u r e d 
w o r k e r s who do n o t have t h e r i g h t t o m e d i c a l b e n e f i t s may p e t i t i o n f o r t h o s e 
b e n e f i t s t h r o u g h own m o t i o n r e l i e f . A c c o r d i n g l y , because c l a i m a n t has t h e r i g h t 
t o m e d i c a l b e n e f i t s , t h e Board l a c k s own mo t i o n a u t h o r i t y t o g r a n t him own 
m o t i o n r e l i e f . C l a i m a n t ' s r e q u e s t f o r r e l i e f i s d i s m i s s e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ALICE M. DERRICK, Claimant 

WCB Case No. 89-09756 
ORDER ON REVIEW 

Royce, Swanson & Thomas, Cla i m a n t A t t o r n e y s 
Roy W. M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e Mulder's 
o r d e r w h i c h f o u n d c l a i m a n t had e s t a b l i s h e d good cause f o r an u n t i m e l y f i l i n g o f 
a h e a r i n g r e q u e s t . On r e v i e w , t h e i s s u e i s t i m e l i n e s s o f t h e h e a r i n g r e q u e s t . 
We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

On August 3 1 , 1988, c l a i m a n t s t r a i n e d her low back w h i l e l i f t i n g a 58 
pound speaker a t work. She sought m e d i c a l t r e a t m e n t f r o m Dr. B r e i t e n s t e i n , who 
f i l e d a w o r k e r ' s compensation c l a i m on her b e h a l f i n September 1988. SAIF 
d e n i e d b e n e f i t s i n a December 22, 1988 l e t t e r . 

A f t e r r e c e i v i n g t h e d e n i a l l e t t e r , c l a i m a n t t e l e p h o n e d a c l a i m s examiner 
w i t h SAIF because she d i d n o t un d e r s t a n d t h e d e n i a l n o t i c e . T h i s c a l l t o o k 
p l a c e on January 20, 1989. A f t e r t h e t e l e p h o n e communication w i t h SAIF's em
p l o y e e , c l a i m a n t was l e f t w i t h t h e i m p r e s s i o n t h a t t h e c l a i m s examiner was g o i n g 
t o s e t up a h e a r i n g and t h a t she ( c l a i m a n t ) d i d n o t have t o t a k e f u r t h e r a c t i o n 
because " e v e r y t h i n g would be handled." Claimant r e f e r r e d t o SAIF as t h e " S t a t e 
I n d u s t r i a l " w h i c h she b e l i e v e d was comparable t o t h e s t a t e o f Washington's 
w o r k e r ' s compensation system. Claimant had worked i n Washington f o r a number o f 
y e a r s p r o c e s s i n g t h e p a y r o l l f o r t h e worker's compensation program. Conse
q u e n t l y , c l a i m a n t was under t h e m i s t a k e n b e l i e f t h a t t h e c l a i m s examiner was a 
s t a t e w o r k e r who was p r o t e c t i n g her i n t e r e s t s . 

I n c o n t r a s t , SAIF's c l a i m s examiner c o u l d n o t r e c a l l r e l e v a n t p o r t i o n s o f 
t h e c o n v e r s a t i o n and he c o u l d o n l y say t h a t i t was v e r y " u n l i k e l y " he would have 
t o l d c l a i m a n t he would arr a n g e a h e a r i n g . 

Ten days a f t e r t h e t e l e p h o n e c a l l w i t h SAIF's employee, c l a i m a n t r e c e i v e d 
a n o t h e r n o t i c e f r o m SAIF a d v i s i n g her t h a t an independent m e d i c a l e x a m i n a t i o n 
was s c h e d u l e d f o r March 1, 1989, more t h a n 60 days f o l l o w i n g SAIF's d e n i a l . 
C l a i m a n t a l s o l e a r n e d d u r i n g t h i s p e r i o d t h a t her d o c t o r had been p a i d f o r medi
c a l s e r v i c e s and she r e c e i v e d m i l e a g e expenses i n c u r r e d f r o m September 1988 
t h r o u g h F e b r u a r y 13, 1989. The c l a i m s examiner acknowledged t h a t i t was an un
common p r a c t i c e f o r SAIF t o schedule an independent e v a l u a t i o n , a f t e r t h e 60-day 
a p p e a l p e r i o d , b u t he was a t t e m p t i n g t o a s s i s t t h e c l a i m a n t . He a l s o agreed 
t h a t p a y i n g f o r m e d i c a l and t r a v e l expenses was unu s u a l when a c l a i m i s i n 
d e n i e d s t a t u s . 

W e l l - i n t e n t i o n e d r eassurances from SAIF's c l a i m s examiner, p l u s t h e subse
q u e n t s c h e d u l i n g o f a m e d i c a l e x a m i n a t i o n and t h e payment o f m e d i c a l and t r a v e l 
expenses, r e a s o n a b l y m i s l e d c l a i m a n t t o e r r o n e o u s l y b e l i e v e h er d e n i a l was w i t h 
drawn o r t h a t h er r i g h t t o a h e a r i n g was p r o t e c t e d . C l a i m a n t was l u l l e d i n t o 
i n a c t i o n by t h i s m i s t a k e n b e l i e f . 

C l a i m a n t ' s t r e a t i n g d o c t o r e v e n t u a l l y a d v i s e d her t h a t she had t o r e q u e s t 
t h e h e a r i n g h e r s e l f . T h e r e a f t e r , she r e t a i n e d an a t t o r n e y and, on May 17, 1989, 
c l a i m a n t r e q u e s t e d a h e a r i n g . 
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The R e f e r e e fo u n d c l a i m a n t e n t i r e l y c r e d i b l e . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Conclusions o f Law and O p i n i o n " w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n and comments. 

A r e q u e s t f o r h e a r i n g must be f i l e d no l a t e r t h a n t h e 6 0 t h day a f t e r 
c l a i m a n t i s n o t i f i e d o f a d e n i a l o f a c l a i m . ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . N e v e r t h e l e s s , a 
h e a r i n g r e q u e s t t h a t i s f i l e d a f t e r 60 days, b u t w i t h i n 180 days o f a d e n i a l , 
may be excused i f c l a i m a n t had good cause f o r t h e l a t e f i l i n g . ORS 
6 5 6 . 3 1 9 ( 1 ) ( b ) . The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been equa t e d 
t o t h e s t a n d a r d o f " m i s t a k e , i n a d v e r t a n c e , s u r p r i s e o r e x c u s a b l e n e g l e c t " r e c o g 
n i z e d under ORCP 71B(1) and former ORS 18.160. Anderson v. P u b l i s h e r s Paper 
Co. , 78 Or App 513, 517, r e v den 301 Or 666 (19 8 6 ) . Lack o f d i l i g e n c e does n o t 
c o n s t i t u t e good cause and c l a i m a n t has t h e burden o f p r o v i n g good cause. 
C o g s w e l l v. SAIF, 74 Or App 234, 237 (19 8 5 ) . 

SAIF argues t h a t t h e d e n i a l l e t t e r n o t i c e t h a t c l a i m a n t had 60 days i n 
wh i c h t o f i l e a h e a r i n g was c l e a r on i t s f a c e and c l a i m a n t ' s c o n f u s i o n o v e r her 
r e s p o n s i b i l i t y i n t h a t r e g a r d i s n o t "good cause" as c o n t e m p l a t e d by ORS 656.319 
o r t h e t y p e o f " m i s t a k e " r e c o g n i z e d i n Anderson, supra. We d i s a g r e e . 

Here, c l a i m a n t was more t h a n j u s t confused by t h e o r a l s t a t e m e n t s o f a 
SAIF employee. See e.g., Debra A. Smith, 42 Van N a t t a 1531 ( 1 9 9 0 ) ; Diane T. 
Li n d h o l m , 42 Van N a t t a 447 (19 9 0 ) . Rather, w e l l - i n t e n t i o n e d r e a s s u r a n c e s f r o m 
SAIF's c l a i m s examiner, p l u s t h e subsequent a c t i o n s on t h e p a r t o f t h e i n s u r e r , 
r e a s o n a b l y m i s l e d c l a i m a n t t o m i s t a k e n l y b e l i e v e her d e n i a l was w i t h d r a w n , o r 
t h a t h er r i g h t t o a h e a r i n g was p r o t e c t e d . T h i s c o n s t i t u t e s "good cause" w i t h i n 
t h e meaning o f ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . See Cary O. M i l l e r , 42 Van N a t t a 618 ( 1 9 9 0 ) . 
I n t h i s r e g a r d , we a r e more persuaded by c l a i m a n t ' s v e r s i o n o f e v e n t s . She was 
fou n d c r e d i b l e by t h e Referee and her d e s c r i p t i o n o f how she was l u l l e d i n t o i n 
a c t i o n i s e n t i r e l y p l a u s i b l e . On t h e o t h e r hand, SAIF's employee does n o t r e 
c a l l r e l e v a n t p o r t i o n s o f t h e t e l e p h o n e c o n v e r s a t i o n and i s o n l y a b l e t o guess 
a t what he p r o b a b l y d i d n o t say. A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s d e t e r m i 
n a t i o n t h a t c l a i m a n t has e s t a b l i s h e d good cause f o r her f a i l u r e t o f i l e a t i m e l y 
h e a r i n g r e q u e s t . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $800, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 29, 1989 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f $800, 
t o be p a i d by SAIF. 
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I n t h e M a t t e r o f t h e Compensation o f 
MERLYN E. LANGLEY, Claimant 

WCB Case No. 89-09355 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
Acker, Underwood, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myzak's o r d e r t h a t : (1) u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l s o f h i s b l e e d i n g u l c e r c o n d i t i o n ; (2) d e c l i n e d t o 
award i n t e r i m compensation pending t h e d e n i a l ; and (3) d e c l i n e d t o assess p e n a l 
t i e s and a t t o r n e y f e e s f o r f a i l u r e t o pay i n t e r i m compensation. The i s s u e s on 
r e v i e w a r e c o m p e n s a b i l i t y , i n t e r i m compensation, p e n a l t i e s and a t t o r n e y f e e s . 
We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o p i n i o n and c o n c l u s i o n on t h e i s s u e o f t h e compens
a b i l i t y o f t h e b l e e d i n g u l c e r c o n d i t i o n . 

I n t e r i m Compensation 

The R eferee fo u n d t h a t t h e employer's l e t t e r t h a t was s e n t t o c l a i m a n t ' s 
a t t o r n e y on December 27, 1988, i n response t o c l a i m a n t ' s r e q u e s t t o reopen h i s 
c l a i m , was a v a l i d d e n i a l i s s u e d w i t h i n 14 days and no i n t e r i m compensation was 
t h e n due. We d i s a g r e e . The l e t t e r t o c l a i m a n t ' s a t t o r n e y was n o t a f o r m a l 
d e n i a l n or d i d i t g i v e c l a i m a n t h i s s t a t u t o r y r i g h t s . ORS 6 5 6 . 2 6 2 ( 8 ) . We f i n d 
i n s t e a d t h a t t h i s c l a i m was n o t denied u n t i l t h e f o r m a l d e n i a l was i s s u e d i n 
A p r i l 1989. 

C l a i m a n t ' s p e t i t i o n t o reopen h i s c l a i m s t a t e s t h a t c l a i m a n t has been 
h o s p i t a l i z e d f o r t r e a t m e n t o f M o t r i n - i n d u c e d stomach b l e e d i n g . T h i s p e t i t i o n 
was m a i l e d t o t h e employer on December 20, 1988. I n t e r i m compensation f o r an 
a g g r a v a t i o n c l a i m i s t o be p a i d w i t h i n 14 days a f t e r t h e employer r e c e i v e s medi
c a l v e r i f i c a t i o n o f a u t h o r i z e d t i m e l o s s u n l e s s t h e c l a i m has been d e n i e d . 
I n t e r i m t i m e l o s s i s t o be c o n t i n u e d u n t i l t h e c l a i m i s f o r m a l l y d e n i e d . 

The employer was aware a t t h e t i m e o f t h e December 14, 1988 h e a r i n g t h a t 
c l a i m a n t had been h o s p i t a l i z e d and i n t e n d e d t o f i l e an a g g r a v a t i o n c l a i m . I t i s 
u n c l e a r f r o m t h e e v i d e n c e however, when t h e employer r e c e i v e d m e d i c a l v e r i f i c a 
t i o n o f an i n a b i l i t y t o work r e s u l t i n g from a wor s e n i n g o f t h e compensable 
i n j u r y . I t i s t o be i n f e r r e d t h a t when c l a i m a n t was i n t h e h o s p i t a l he was 
u n a b l e t o work. 

I n t h i s case, i t i s u n c l e a r i f t h e employer r e c e i v e d a c t u a l c i i r e c t 
m e d i c a l v e r i f i c a t i o n f r o m t h e d o c t o r o f c l a i m a n t ' s i n a b i l i t y t o work p r i o r t o 
Dr. McAndrews' January 30, 1989 r e p o r t . There were h o s p i t a l r e p o r t s o f c l a i m 
a n t ' s December 9, 1988 h o s p i t a l i z a t i o n f o r b l e e d i n g u l c e r s , b u t i t i s u n c l e a r 
when t h o s e r e p o r t s were sent t o t h e employer. However, c l a i m a n t ' s December 20, 
1988 p e t i t i o n f o r r e o p e n i n g p r o v i d e d n o t i c e o f c l a i m a n t ' s a d m i s s i o n t o t h e hos
p i t a l on December 9, 1988, f o r M o t r i n - i n d u c e d stomach b l e e d i n g . The employer 
had p r e v i o u s l y r e c e i v e d n o t i c e t h a t c l a i m a n t ' s t r e a t i n g p h y s i c i a n was p r e s c r i b 
i n g M o t r i n f o r h i s compensable back i n j u r y . F u r t h e r , t h e employer acknowledged 
by l e t t e r d a t e d December 27, 1988, t h a t i t was aware t h a t c l a i m a n t had been 
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h o s p i t a l i z e d and t h a t c l a i m a n t was c o n t e n d i n g t h e need f o r t h a t h o s p i t a l i z a t i o n 
was due t o t h e m e d i c a t i o n he was t a k i n g f o r h i s compensable i n j u r y . 

I n Berkey v. F a i r v i e w H o s p i t a l , 94 Or App 28 (1 9 8 8 ) , t h e c o u r t f o u n d a 
v o c a t i o n a l c o u n s e l o r ' s l e t t e r t o t h e i n s u r e r w h e r e i n r e f e r e n c e was made t o t h e 
t r e a t i n g d o c t o r ' s a u t h o r i z a t i o n o f t i m e l o s s , t o be adequate n o t i c e t o t r i g g e r 
t h e i n s u r e r ' s d u t y t o pay i n t e r i m compensation. ORS 656.273(6) r e q u i r e s payment 
o f i n t e r i m compensation w i t h i n 14 days a f t e r n o t i c e o r knowledge o f m e d i c a l l y 
v e r i f i e d i n a b i l i t y t o work. (Emphasis p r o v i d e d ) . M e d i c a l v e r i f i c a t i o n o f i n 
a b i l i t y t o work need n o t come d i r e c t l y from t h e p h y s i c i a n . I d . 

I n t h i s m a t t e r , we have i n f e r r e d t h a t c l a i m a n t was un a b l e t o work w h i l e 
h o s p i t a l i z e d . Once a c l a i m f o r a g g r a v a t i o n had been made, t h e employer's a c t u a l 
knowledge t h a t c l a i m a n t was h o s p i t a l i z e d would t r i g g e r t h e d u t y t o pay. We f i n d 
t h a t t h e e a r l i e s t d a t e t h e employer had t h e knowledge as i t r e l a t e d t o t h e ag
g r a v a t i o n c l a i m w o u ld be December 20, 1988, when t h e p e t i t i o n t o reopen was 
f i l e d w i t h i t by c l a i m a n t ' s a t t o r n e y . Thus, c l a i m a n t i s e n t i t l e d t o i n t e r i m 
c ompensation f r o m December 20, 1988 u n t i l t h e d e n i a l was i s s u e d on A p r i l 1 1 , 
1989. 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e f o u n d t h a t t h e r e was no b a s i s f o r p e n a l t i e s o r a p e n a l t y -
r e l a t e d a t t o r n e y f e e because no i n t e r i m compensation was due. We d i s a g r e e . We 
have f o u n d t h a t t h e employer s h o u l d have p a i d i n t e r i m compensation. I t s f a i l u r e 
t o pay i n t e r i m compensation was based on t h e c o n t e n t i o n t h a t t h e r e q u e s t t o r e 
open was d e n i e d by i t s December 27, 1988 l e t t e r t o c l a i m a n t ' s c o u n s e l . We have 
f o u n d t h i s l e t t e r t o n o t meet t h e r e q u i r e m e n t s o f a f o r m a l d e n i a l . We a d d i t i o n 
a l l y , f i n d i t was un r e a s o n a b l e f o r t h e employer t o r e l y on t h i s l e t t e r i n m e e t i n g 
i t s o b l i g a t i o n t o e i t h e r deny t h e c l a i m o r t o b e g i n p a y i n g i n t e r i m compensation. 
A p e n a l t y based on t h e amount o f i n t e r i m compensation due p e n d i n g t h e d e n i a l i s 
a p p r o p r i a t e , as i s an a t t o r n e y f e e because f a i l u r e t o pay i n t e r i m compensation 
was a r e s i s t a n c e t o t h e payment o f compensation. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 14, 1989 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t u p h e l d t h e d e n i a l s o f t h e s e l f -
i n s u r e d employer i s a f f i r m e d . C laimant i s e n t i t l e d t o i n t e r i m compensation f r o m 
December 20, 1988 t o A p r i l 1 1 , 1989. C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t 
o f t h i s i n c r e a s e d compensation, n o t t o exceed $3,800. C l a i m a n t i s f u r t h e r e n t i 
t l e d t o a p e n a l t y o f 25 p e r c e n t o f t h e amount o f i n t e r i m compensation due b u t 
n o t p a i d and a p e n a l t y - r e l a t e d f e e o f $350, payable by t h e employer. The 
remai n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

December 10, 1990 : C i t e as 42 Van N a t t a 2746 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ERNEST L. RIDLEY, Claimant 

WCB Case No. 89-04159 
ORDER ON REVIEW 

B o t t i n i & B o t t i n i , C l aimant A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Podnar's o r d e r 
w h i c h : (1) u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r a low 
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back i n j u r y ; (2) foun d t h a t c l a i m a n t was n o t s u b s t a n t i v e l y e n t i t l e d t o temporary 
d i s a b i l i t y b e n e f i t s ; (3) d e c l i n e d t o assess a p e n a l t y o r a t t o r n e y f e e f o r an 
a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o t i m e l y accept o r deny t h e a g g r a v a t i o n c l a i m ; 
(4) f o u n d t h a t c l a i m a n t was n o t p r o c e d u r a l l y e n t i t l e d t o i n t e r i m compensation; 
and ( 5 ) d e c l i n e d t o assess a p e n a l t y o r a t t o r n e y f e e f o r an a l l e g e d l y unreason
a b l e f a i l u r e t o pay i n t e r i m compensation. On r e v i e w , t h e i s s u e s a r e m e d i c a l 
s e r v i c e s , t e m p o r a r y d i s a b i l i t y b e n e f i t s , i n t e r i m compensation and p e n a l t i e s and 
a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

I n 1959, c l a i m a n t underwent a 3 - l e v e l f u s i o n f r o m L3 t o t h e sacrum. I n 
1980, he s u s t a i n e d a compensable low back i n j u r y v . The employer was i n s u r e d by 
I n d u s t r i a l I n d e m n i t y a t t h a t t i m e . As a r e s u l t o f t h i s i n j u r y , he underwent a 
lumbar laminectomy a t r i g h t L3-4. The c l a i m was c l o s e d by an A p r i l 1982 D e t e r 
m i n a t i o n Order w h i c h awarded 15 p e r c e n t unscheduled permanent d i s a b i l i t y . 

I n 1983, c l a i m a n t s u s t a i n e d a worsening o f h i s low back c o n d i t i o n . The 
employer a t t h a t t i m e was i n s u r e d by Fireman's Fund. Both I n d u s t r i a l I n d e m n i t y 
and Fireman's Fund d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n . 
T h i s m a t t e r came b e f o r e an e a r l i e r Referee i n September 1984. The e a r l i e r 
R e f e r e e f o u n d t h a t Fireman's Fund was r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . 
T h e r e a f t e r , t h e c l a i m was c l o s e d by a January 1985 D e t e r m i n a t i o n Order w h i c h 
i n c r e a s e d c l a i m a n t ' s t o t a l unscheduled permanent d i s a b i l i t y award t o 50 p e r c e n t 
and a l s o awarded 5 p e r c e n t scheduled permanent d i s a b i l i t y f o r each l e g . 

C l a i m a n t d i d n o t r e t u r n t o work f o l l o w i n g t h e 1983 i n j u r y . He was r e 
f e r r e d t o a work h a r d e n i n g program i n 1984, b u t l e f t t h e program b e f o r e comple
t i o n . V o c a t i o n a l a s s i s t a n c e was p r o v i d e d i n 1984, b u t was n o t s u c c e s s f u l . I n 
1985, c l a i m a n t moved t o t h e Washington c o a s t . I n 1986, he a p p l i e d f o r and 
r e c e i v e d S o c i a l S e c u r i t y b e n e f i t s . 

On J u l y 25, 1988, c l a i m a n t t e l e p h o n e d a Fireman's Fund c l a i m s examiner and 
i n f o r m e d h er t h a t he had r e c e n t l y seen a p h y s i c i a n and t h a t t h e p h y s i c i a n wanted 
t o p e r f o r m low back s u r g e r y . He r e q u e s t e d t h a t h i s c l a i m be reopened. Cl a i m a n t 
a l s o i n f o r m e d t h e c l a i m s examiner t h a t he had been r e t i r e d s i n c e 1983. 

On August 3, 1988, Dr. Guyer, t h e p h y s i c i a n t h a t c l a i m a n t had seen i n con
j u n c t i o n w i t h h i s r e q u e s t f o r r e o p e n i n g , w r o t e Fireman's Fund. I n h i s l e t t e r , 
Dr. Guyer s t a t e d t h a t c l a i m a n t i s : 

" t r y i n g t o reopen h i s c l a i m w i t h your company i n connec
t i o n w i t h h i s most r e c e n t back i n j u r y . I t h i n k t h i s i s 
r e a s o n a b l e , as h i s p r e s e n t changes a r e sequalae o f h i s 
p r e v i o u s i n j u r i e s and t h e i r t r e a t m e n t . I have recom
mended t o c l a i m a n t t h a t he c o n s i d e r a decompression o f 
t h e l a t e r a l r e c e s s a t L4-5 and L3-4 b i l a t e r a l l y . " 

I n September 1988, Dr. Guyer performed t h e s u r g i c a l p r o c e d u r e on c l a i m a n t . 
On Ja n u a r y 3 1 , 1989, t h e i n s u r e r i s s u e d a d e n i a l o f m e d i c a l s e r v i c e s on t h e 
b a s i s t h a t c l a i m a n t ' s c u r r e n t low back c o n d i t i o n was n o t r e l a t e d t o h i s compens
a b l e i n j u r y . The i n s u r e r has not p a i d f o r t h e c o s t o f c l a i m a n t ' s s u r g e r y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c u r r e n t low back c o n d i t i o n and need f o r m e d i c a l t r e a t m e n t i s 
m a t e r i a l l y r e l a t e d t o h i s accepted low back i n j u r y . 
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The i n s u r e r was n o t p r o v i d e d w i t h m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s 
i n a b i l i t y t o work due t o t h e i n d u s t r i a l i n j u r y . 

The i n s u r e r ' s d e l a y i n de n y i n g c l a i m a n t ' s c l a i m was u n r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c u r r e n t low back c o n d i t i o n and need 
f o r m e d i c a l t r e a t m e n t was n o t m a t e r i a l l y r e l a t e d t o h i s compensable low back i n 
j u r y . We d i s a g r e e . 

C l a i m a n t b e a r s t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e 
t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s d i s a b i l i t y o r need f o r 
m e d i c a l t r e a t m e n t . Hutcheson v. Weyerhaeuser, 288 Or 5 1 , 56 ( 1 9 7 9 ) . The com
pe n s a b l e i n j u r y need n o t be t h e s o l e cause o r most s i g n i f i c a n t cause o f t h e need 
f o r t r e a t m e n t , b u t o n l y a m a t e r i a l c o n t r i b u t i n g cause. Van B l o k l a n d v. Oregon 
H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 694, 698 (19 8 7 ) . 

Dr. Guyer, who pe r f o r m e d s u r g e r y on c l a i m a n t i n 1988, acknowledged t h a t 
c l a i m a n t ' s p r e v i o u s s u r g e r i e s c o n t r i b u t e d t o c l a i m a n t ' s low back c o n d i t i o n , b u t 
o p i n e d t h a t t h e 1983 i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f h i s c u r r e n t 
c o n d i t i o n . Dr. Rosenbaum o p i n e d t h a t c l a i m a n t ' s c u r r e n t low back c o n d i t i o n was 
c a u s a l l y r e l a t e d t o h i s p r i o r s u r g e r i e s and t h e a g i n g p r o c e s s . We f i n d Dr. 
Guyer's o p i n i o n p e r s u a s i v e inasmuch as he has t r e a t e d c l a i m a n t and p e r f o r m e d t h e 
l a t e s t s u r g e r y on h i s low back. See Givens v. SAIF, 61 Or App 490 ( 1 9 8 3 ) . 
A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d t h a t h i s c u r r e n t low back c o n d i t i o n and 
need f o r m e d i c a l t r e a t m e n t i s m a t e r i a l l y r e l a t e d t o h i s 1983 i n j u r y . 

I n r e a c h i n g t h i s c o n c l u s i o n , we not e t h a t Fireman's Fund became r e s p o n s i 
b l e f o r c l a i m a n t ' s c o n d i t i o n i n 1983, which i n c l u d e d r e s i d u a l s f r o m t h e 1981 
s u r g e r y , by v i r t u e o f t h e e a r l i e r Referee's o p i n i o n . I n t h i s r e g a r d , Dr. 
Rosenbaum's o p i n i o n a l s o s u p p o r t s a m a t e r i a l r e l a t i o n s h i p between c l a i m a n t ' s 
c u r r e n t low back c o n d i t i o n and t h e c l a i m accepted by Fireman's Fund. 

Temporary T o t a l D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was not s u b s t a n t i v e l y e n t i t l e d t o 
te m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s on t h e b a s i s t h a t he had removed h i m s e l f 
f r o m t h e work f o r c e . We agree. 

I n o r d e r t o r e c e i v e t emporary t o t a l d i s a b i l i t y b e n e f i t s f o r a w o r s e n i n g 
o f a compensable i n j u r y , c l a i m a n t must have been i n t h e work f o r c e a t t h e t i m e 
o f t h e d i s a b i l i t y . Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254 ( 1 9 8 9 ) ; 
C u t r i q h t v. Weyerhaeuser, 299 Or 290 (1985). I n o r d e r t o p r o v e t h a t he was i n 
t h e work f o r c e a t t h e t i m e o f t h e wo r s e n i n g , c l a i m a n t must e s t a b l i s h t h a t he i s 
engaged i n r e g u l a r g a i n f u l employment; o r a l t h o u g h n o t employed a t t h e t i m e , i s 
w i l l i n g t o work and i s making r e a s o n a b l e e f f o r t s t o o b t a i n employment; o r i s 
w i l l i n g t o work, a l t h o u g h n o t employed a t t h e t i m e , and n o t making r e a s o n a b l e 
e f f o r t s t o o b t a i n employment, because o f a w o r k - r e l a t e d i n j u r y where such 
e f f o r t s w o u l d be f u t i l e . Dawkins, supra a t 258. 

C l a i m a n t has n o t been g a i n f u l l y employed s i n c e t h e 1983 i n j u r y . I n 1984, 
he was r e f e r r e d t o a work h a r d e n i n g program b u t d i d n o t complete t h e program due 
t o p a i n c o m p l a i n t s . V o c a t i o n a l a s s i s t a n c e was o f f e r e d i n 1984, b u t c l a i m a n t 
f e l t he was u n a b l e t o work, d e s p i t e h i s p h y s i c i a n ' s o p i n i o n t h a t he was c a p a b l e 
o f s e d e n t a r y work. T h e r e a f t e r , c l a i m a n t moved t o t h e Washington c o a s t where no 
work was a v a i l a b l e . I n 1986, c l a i m a n t a p p l i e d f o r and r e c e i v e d S o c i a l S e c u r i t y 
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b e n e f i t s . F i n a l l y , i n 1988, when he spoke t o t h e c l a i m s examiner f r o m Fireman's 
Fund, he i n d i c a t e d t h a t he had been r e t i r e d s i n c e 1983. 

A l t h o u g h c l a i m a n t t e s t i f i e d t h a t he was c u r r e n t l y w i l l i n g t o t r y some work 
w i t h i n h i s p h y s i c a l c a p a b i l i t i e s , we f i n d h i s a c t i o n s f o l l o w i n g t h e 1983 i n j u r y 
more p e r s u a s i v e . We f i n d no p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t i s w i l l i n g t o 
work o r has made r e a s o n a b l e e f f o r t s t o o b t a i n work. A c c o r d i n g l y , we co n c l u d e 
t h a t c l a i m a n t was n o t i n t h e work f o r c e a t t h e t i m e o f h i s March 1988 w o r s e n i n g . 
T h e r e f o r e , he i s n o t s u b s t a n t i v e l y e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y bene
f i t s r e s u l t i n g f r o m t h i s w o rsening. I d . 

P e n a l t i e s and A t t o r n e y Fees 

The R eferee d e c l i n e d t o award a p e n a l t y o r r e l a t e d a t t o r n e y f e e f o r t h e 
i n s u r e r ' s u n t i m e l y d e n i a l on t h e b a s i s t h a t c l a i m a n t had n o t made an a g g r a v a t i o n 
c l a i m . We d i s a g r e e . 

A f t e r t h e l a s t arrangement o f compensation, c l a i m a n t i s e n t i t l e d t o a d d i 
t i o n a l compensation, i n c l u d i n g m e d i c a l s e r v i c e s , f o r worsened c o n d i t i o n s r e s u l t 
i n g f r o m t h e o r i g i n a l i n j u r y . ORS 656.273(1). A p h y s i c i a n ' s r e p o r t i s an 
a g g r a v a t i o n c l a i m , so l o n g as i t , a t a minimum, r e q u e s t s a d d i t i o n a l m e d i c a l s e r 
v i c e s o r a d d i t i o n a l compensation r e s u l t i n g from t h e compensable i n j u r y . H a r e t 
v. SAIF, 72 Or App 668 (19 8 5 ) . 

Here, Dr. Guyer's r e p o r t o f August 3, 1988 d i d n o t n e c e s s a r i l y e s t a b l i s h 
t h a t c l a i m a n t ' s c o n d i t i o n had worsened, b u t i t d i d p u t t h e i n s u r e r on n o t i c e 
t h a t t r e a t m e n t f o r more t h a n a c o n t i n u i n g c o n d i t i o n was i n d i c a t e d . The i n s u r e r , 
however, d i d n o t deny t h e c l a i m u n t i l January 3 1 , 1989. The i n s u r e r o f f e r s no 
e x p l a n a t i o n f o r t h i s d e l a y and we f i n d i t u n r e a s o n a b l e . Under t h e s e c i r c u m 
s t a n c e s we co n c l u d e t h a t a 25 p e r c e n t p e n a l t y , based upon t h e amount o f t h e 
s u r g e r y , and a r e l a t e d a t t o r n e y f e e i s a p p r o p r i a t e . See C l i n t o n F. S e a l s , 42 
Van N a t t a 268, 269 (19 9 0 ) . 

I n t e r i m Compensation 

The R eferee fo u n d t h a t c l a i m a n t was n o t e n t i t l e d t o i n t e r i m compensation 
and d e c l i n e d t o assess a p e n a l t y o r a t t o r n e y f e e f o r an a l l e g e d l y u n r e a s o n a b l e 
f a i l u r e t o pay i n t e r i m compensation. We agree. 

E n t i t l e m e n t t o i n t e r i m compensation depends on whether, b e f o r e t h e d e n i a l 
o f an a g g r a v a t i o n c l a i m , t h e r e was a me d i c a l v e r i f i c a t i o n o f a c l a i m a n t ' s i n 
a b i l i t y t o work due t o t h e worsened c o n d i t i o n . ORS 65 6 . 2 7 3 ( 6 ) ; Berkey v. 
F a i r v i e w H o s p i t a l , 94 Or App 28, 31 (1988). I f t h e employer has n o t i c e o r 
knowledge o f v e r i f i c a t i o n , payment o f i n t e r i m compensation must b e g i n w i t h i n 
14 days. ORS 656.273( 6 ) . 

Here, Dr. Guyer n o t i f i e d t h e i n s u r e r t h a t he was recommending s u r g e r y f o r 
c l a i m a n t ' s low back c o n d i t i o n . Dr. Guyer, however, d i d n o t r e p o r t t h a t c l a i m a n t 
was u n a b l e t o work due t o h i s low back c o n d i t i o n . Under t h e s e c i r c u m s t a n c e s , we 
c o n c l u d e t h a t t h e i n s u r e r d i d n o t r e c e i v e m e d i c a l v e r i f i c a t i o n o f an i n a b i l i t y 
t o work. ORS 656.273( 6 ) . A c c o r d i n g l y , c l a i m a n t has n o t e s t a b l i s h e d e n t i t l e m e n t 
t o i n t e r i m compensation. 

As we have conclu d e d t h a t c l a i m a n t has n o t e s t a b l i s h e d e n t i t l e m e n t t o 
i n t e r i m compensation, i t f o l l o w s t h a t t h e i n s u r e r ' s f a i l u r e t o pay i n t e r i m 
c o mpensation was n o t unreasonable. T h e r e f o r e , assessment o f p e n a l t i e s and 
a t t o r n e y f e e s i s n o t w a r r a n t e d . 
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A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e i s $2,000, 
t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e s , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

F u r t h e r , a f t e r c o n s i d e r i n g t h e a f o r e m e n t i o n e d f a c t o r s , we f i n d t h a t a 
r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l s e r v i c e s c o n c e r n i n g t h e p e n a l t y 
i s s u e i s $500, t o be p a i d by t h e i n s u r e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 1, 1989, i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n which u p h e l d t h e i n s u r e r ' s d e n i a l i s r e v e r s e d . 
The d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e m e d i c a l 
s e r v i c e s i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f 
$2,000, p a y a b l e by t h e i n s u r e r . Claimant i s f u r t h e r awarded a p e n a l t y e q u a l t o 
25 p e r c e n t o f t h e c o s t o f h i s s u r g e r y , payable by t h e i n s u r e r . C l a i m a n t ' s coun
s e l i s a l s o awarded a p e n a l t y - r e l a t e d assessed a t t o r n e y f e e o f $500, p a y a b l e by 
t h e i n s u r e r . The remainder o f t h e o r d e r i s a f f i r m e d . 

December 1 1 , 1990 : C i t e as 42 Van N a t t a 2750 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SHARI HAIiLBERG, Claimant 
WCB Case No. 89-08893 

ORDER ON REVIEW 
R i c k W. R o l l , C laimant A t t o r n e y 

Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e H a r r i ' s 
o r d e r t h a t assessed a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r SAIF's a l l e g e d l y u n t i m e l y 
c l a i m s p r o c e s s i n g . The i s s u e on r e v i e w i s p e n a l t y - r e l a t e d a t t o r n e y f e e s . We 
r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t has an acce p t e d back i n j u r y c l a i m . I n c o n n e c t i o n w i t h t r e a t m e n t 
f o r t h a t a c c e p t e d c o n d i t i o n , she t r a v e l e d from T i l l a m o o k t o L i n c o l n C i t y t o see 
Dr. S c h e i n b e r g . W h i l e t h e r e , he t o o k x - r a y s o f her upper and lo w e r back. As o f 
t h e d a t e o f h e a r i n g , August 3 1 , 1989, SAIF had not reimbursed, c l a i m a n t f o r h er 
m i l e a g e expense t o a t t e n d t h a t e x a m i n a t i o n o r f o r t h e c o s t o f t h e x - r a y s . The 
r e c o r d does n o t e s t a b l i s h i f , o r when, SAIF r e c e i v e d a r e q u e s t f o r reimbursement 
o f t h o s e expenses. 

On May 17, 1989, c l a i m a n t ' s c o u n s e l w r o t e SAIF r e q u e s t i n g c l a r i f i c a t i o n o f 
a d e n i a l l e t t e r f r o m SAIF d a t e d March 22, 1989. The r e c o r d does n o t i n d i c a t e 
when SAIF r e c e i v e d t h a t c l a r i f i c a t i o n r e q u e s t . SAIF responded t o t h a t r e q u e s t 
on June 22, 1989. 

CONCLUSIONS OF LAW AND OPINION 

A t h e a r i n g , c l a i m a n t sought a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r SAIF's 
a l l e g e d f a i l u r e : (1) t o pay o r deny c l a i m a n t ' s m i l e a g e reimbursement expense 
and x - r a y b i l l ; and (2) t o c l a r i f y i t s March 22, 1989 d e n i a l . The Re f e r e e con
c l u d e d t h a t , p u r s u a n t t o M i s c h e l v. P o r t l a n d General E l e c t r i c , 89 Or App 140 
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( 1 9 8 7 ) , r e v den 305 Or 671 (198 8 ) , a p e n a l t y - r e l a t e d f e e was due. We conclu d e 
o t h e r w i s e . 

We f i r s t n o t e t h a t , o n l y a few days p r i o r t o is s u a n c e o f t h e Referee's 
o r d e r , we co n c l u d e d i n L l o y d L. C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) , t h a t t h e 
Supreme C o u r t ' s t h e n - r e c e n t d e c i s i o n i n E l l i s v. McCall I n s u l a t i o n , 308 Or 74 
( 1 9 8 9 ) , i s d i r e c t l y c o n t r a r y t o t h e Court o f Appeals' h o l d i n g i n M i s c h e l , supra. 
E l l i s r e q u i r e s t h a t t h e r e be an unreasonable r e s i s t a n c e t o t h e payment o f com
p e n s a t i o n as r e q u i r e d by ORS 656.382(1) b e f o r e an a t t o r n e y f e e can be awarded 
under ORS 656.262(10). 

Here, we f i n d no eviden c e from which we can d e t e r m i n e i f o r when SAIF r e 
c e i v e d c l a i m a n t ' s t r a v e l reimbursement arid x - r a y b i l l i n g s . Nor has c l a i m a n t 
e s t a b l i s h e d when t h e b i l l i n g s were' m a i l e d i n o r d e r t o be a b l e t o t a k e advantage 
o f t h e p r e s u m p t i o n o f r e c e i p t under ORS 4 0 . 1 3 5 ( 1 ) ( q ) . I n t h i s r e g a r d , c l a i m a n t 
s u b m i t t e d an a f f i d a v i t s t a t i n g t h a t she t w i c e " s u b m i t t e d " t h e b i l l i n g s t o SAIF 
more t h a n 60 days p r i o r t o t h e h e a r i n g . However, her a f f i d a v i t does n o t e s t a b 
l i s h t h a t h er submissions were " d u l y d i r e c t e d and m a i l e d " o r t h e d a t e o f such 
m a i l i n g . Absent t h a t i n f o r m a t i o n , we cannot d e t e r m i n e i f SAIF d e l a y e d accep
t a n c e o r d e n i a l o r o t h e r w i s e unreasonably r e s i s t e d payment o f t h e b i l l i n g s . 
A c c o r d i n g l y , no p e n a l t y - r e l a t e d a t t o r n e y f e e can be assessed f o r SAIF's a l l e g e d 
f a i l u r e t o t i m e l y process t h o s e b i l l i n g s . 

C l a i m a n t a l s o a l l e g e s e n t i t l e m e n t t o a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r 
SAIF's a l l e g e d f a i l u r e t o t i m e l y respond t o her May 17, 1989 r e q u e s t f o r c l a r i 
f i c a t i o n o f SAIF's March 22, 1989 d e n i a l . I n p a r t i c u l a r , c l a i m a n t i n q u i r e d as 
t o w h i c h c o n d i t i o n s had been accepted and under w h i c h c l a i m numbers. On June 
22, 1989, w i t h i n 60 days o f c l a i m a n t ' s r e q u e s t e d c l a r i f i c a t i o n , SAIF sent a 
l e t t e r o f c l a r i f i c a t i o n t o c l a i m a n t ' s c o u n s e l . A l t h o u g h b r i e f , SAIF's response 
i n d i c a t e d a c l a i m number, da t e o f i n j u r y , and t h e n a t u r e o f t h e a c c e p t e d c o n d i 
t i o n . We, t h e r e f o r e , conclude t h a t SAIF d i d respond t o c l a i m a n t ' s c l a r i f i c a t i o n 
r e q u e s t w i t h i n 60 days. We f i n d no unreasonable a c t i o n on SAIF's p a r t nor d i d 
SAIF's a c t i o n c o n s t i t u t e an unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n under ORS 656.382( 1 ) . A c c o r d i n g l y , no p e n a l t y - r e l a t e d a t t o r n e y f e e can be 
assessed f o r SAIF's a l l e g e d f a i l u r e t o t i m e l y respond t o c l a i m a n t ' s r e q u e s t f o r 
c l a r i f i c a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 27, 1989 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t assessed a p e n a l t y -
r e l a t e d a t t o r n e y f e e o f $1,075 i s r e v e r s e d . The remainder o f t h e o r d e r i s 
a f f i r m e d . 

December 1 1 , 1990 C i t e as 42 Van N a t t a 2751 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ELDON E. HUNT, Claimant 
WCB Case No. 89-17086 

ORDER ON REVIEW 
P o z z i , e t a l . , C l aimant A t t o r n e y s 

D a n i e l J. DeNorch ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 
C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Menashe's o r d e r 

t h a t : ( 1 ) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) a u t h o r i z e d an 
o f f s e t o f an overpayment o f temporary t o t a l d i s a b i l i t y a g a i n s t permanent p a r t i a l 
d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e permanent t o t a l d i s a b i l i t y and o f f s e t . 
We a f f i r m . 
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FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's Conplusions o f Law and O p i n i o n , w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

Permanent t o t a l d i s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t was n o t t o t a l l y i n c a p a c i t a t e d on a p h y s i 
c a l b a s i s and t h a t i t would n o t be f u t i l e f o r him t o seek work. He c o n c l u d e d 
t h a t c l a i m a n t c o u l d n o t r e f u s e t o seek work a t p o s i t i o n s t h a t p a i d l e s s t h a n $10 
per hour and he d e c l i n e d t o award permanent t o t a l d i s a b i l i t y . 

On r e v i e w , c l a i m a n t contends t h a t t h e r e i s no g a i n f u l o r s u i t a b l e work 
t h a t he i s c a p a b l e o f p e r f o r m i n g . Claimant argues t h a t t h e d e f i n i t i o n o f g a i n 
f u l employment r e q u i r e s employment t h a t bears a r e a s o n a b l e r e l a t i o n s h i p t o an 
i n d i v i d u a l ' s e x p e r i e n c e and background, i n c l u d i n g p r i o r e a r n i n g s . Frame v. 
Crown Z e l l e r b a c h , 63 Or App 827 (19 8 3 ) . A l t h o u g h Frame i n v o l v e s e l i g i b i l i t y f o r 
v o c a t i o n a l , r e h a b i l i t a t i o n s e r v i c e s , c l a i m a n t contends t h a t t h e r e a s o n i n g s h o u l d 
be a p p l i c a b l e i n h i s case. 

C l a i m a n t argues t h a t , because h i s wage a t t h e t i m e o f i n j u r y was $17.56 
per hour w i t h f u l l m e d i c a l b e n e f i t s , he s h o u l d n o t be r e q u i r e d t o g i v e up t h a t 
income l e v e l i n o r d e r t o seek employment a t a lower wage l e v e l . He a l s o con
t e n d s t h a t t h e r e i s no ev i d e n c e i n t h e r e c o r d t h a t he has r e f u s e d an o f f e r o f 
g a i n f u l employment. 

We do n o t agree w i t h c l a i m a n t ' s a s s e r t i o n t h a t t h e s t a n d a r d s f o r g a i n f u l 
employment i n a permanent t o t a l d i s a b i l i t y case s h o u l d be i d e n t i c a l t o t h o s e i n 
a v o c a t i o n a l a s s i s t a n c e case. I n a r e c e n t permanent t o t a l d i s a b i l i t y case, 
W a l t e r R. S e a r l e s , 41 Van N a t t a 627, 629 (198 9 ) , a f f ' d 101 Or App 589 ( 1 9 9 0 ) , we 
a p p l i e d t h e f o l l o w i n g r a t i o n a l e : 

"The purpose o f awarding permanent t o t a l d i s a b i l i t y bene
f i t s i s t o m a i n t a i n c l a i m a n t , n o t t o r e s t o r e him t o p r e -
i n j u r y wage s t a t u s (as i s t h e purpose o f v o c a t i o n a l r e h a 
b i l i t a t i o n , f o r example.) Steven E. P u t t i e , 40 Van N a t t a 
1069, 1072 ( 1 9 8 8 ) ; W a l t e r R. LaChappelle, 36 Van N a t t a 
1565, 1566 ( 1 9 8 4 ) . Given t h a t purpose, i t i s n o t im
p r o p e r t o deny c l a i m a n t t h e maintenance b e n e f i t s o f 
permanent t o t a l d i s a b i l i t y when he i s capable o f e a r n i n g 
a l i v i n g , even a t a r a t e below h i s o r i g i n a l wage." 
S e a r l e s , supra. 

I n t h e p r e s e n t case, c l a i m a n t ' s own v o c a t i o n a l e x p e r t s t a t e d t h a t i t w o u ld 
be d i f f i c u l t , b u t n o t f u t i l e , f o r c l a i m a n t t o o b t a i n work. SAIF's v o c a t i o n a l 
e x p e r t , Ms. B l a c k o r b y , t e s t i f i e d t h a t t h e r e were j o b s w h i c h c l a i m a n t c o u l d p e r 
f o r m t h a t w o u l d r e q u i r e o n l y o n - t h e - j o b t r a i n i n g . She a l s o t e s t i f i e d t h a t , 
a f t e r t r a i n i n g , c l a i m a n t c o u l d r e a s o n a b l y expect t o e a r n between $6 and $8 p e r 
hour. F i n a l l y , Ms. B l a c k o r b y s t a t e d t h a t her l a s t a t t e m p t t o s e t up an i n t e r v i e w 
f o r c l a i m a n t was i n Fe b r u a r y 1987, because c l a i m a n t had r e f u s e d t o c o n t i n u e i n a 
j o b s e a r c h u n l e s s he c o u l d o b t a i n employment f o r $10 per hour and f u l l m e d i c a l 
b e n e f i t s . 

We c o n c l u d e t h a t t h e r e c o r d shows c l a i m a n t i s capable o f p e r f o r m i n g s u i t 
a b l e , g a i n f u l employment w i t h i n t h e meaning o f ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . I n a d d i t i o n , 
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we agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t has n o t d e m o n s t r a t e d a 
w i l l i n g n e s s t o seek employment o r t h a t he has made r e a s o n a b l e e f f o r t s t o o b t a i n 
employment. 

O f f s e t 

The Referee f o u n d t h a t SAIF had o v e r p a i d t e m p o r a r y t o t a l d i s a b i l i t y p a i d 
f r o m November 3, 1987 t o February 19, 1988 and fr o m August 5, 1988 t o June 22, 
1989. He co n c l u d e d t h a t SAIF was e n t i t l e d t o o f f s e t t h e overpayment a g a i n s t t h e 
i n c r e a s e d permanent p a r t i a l d i s a b i l i t y award. We agree. 

The August 1989 D e t e r m i n a t i o n Order awarded t e m p o r a r y t o t a l d i s a b i l i t y 
f r o m September 17, 1986 t h r o u g h December 10, 1986, and from F e b r u a r y 20, 1988, 
t h r o u g h August 4, 1988. E x h i b i t 58 i s a d e t a i l payment l i s t i n g , p r o v i d e d by 
SAIF, t h a t l i s t s t h e amount and d a t e o f b i - m o n t h l y t i m e l o s s payments under 
c l a i m a n t ' s name. 

We c o n c l u d e t h a t SAIF has shown evidence c o n s i s t e n t w i t h i t s argument t h a t 
t e m p o r a r y t o t a l d i s a b i l i t y was p a i d c o n t i n u o u s l y d u r i n g t h e gap i n t h e D e t e r m i 
n a t i o n Order. A l t h o u g h we agree w i t h c l a i m a n t t h a t SAIF has t h e burden t o prove 
e n t i t l e m e n t t o an o f f s e t , we f i n d t h a t i t has done so i n t h e p r e s e n t case. More
o v e r , c l a i m a n t has n o t a l l e g e d t h a t t h e payments were n o t r e c e i v e d , nor has he 
p r o v i d e d r e b u t t a l e v i d e n c e t h a t shows t h a t SAIF's r e q u e s t e d o f f s e t has been mis
c a l c u l a t e d . We t h e r e f o r e a f f i r m t h e Referee's c o n c l u s i o n t h a t SAIF i s e n t i t l e d 
t o o f f s e t t h e overpayment a g a i n s t t h e i n c r e a s e d permanent p a r t i a l d i s a b i l i t y 
award. 

ORDER 

The Referee's o r d e r d a t e d January 18, 1989 i s a f f i r m e d . 

December 1 1 , 1990 C i t e as 42 Van N a t t a 2753 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RAY McDONALD, Claimant 
WCB Case No. 89-04963 

ORDER ON REVIEW 
Robert G. D o l t a n , Claimant A t t o r n e y 

Leeroy O. E h l e r s , A t t o r n e y 
S h e l l e y M c l n t y r e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Peterson's o r d e r t h a t f o u n d him t o be 
a n o n s u b j e c t worker and t h e employer t o be a n o n s u b j e c t employer. I n h i s b r i e f , 
c l a i m a n t contends t h a t t h e Referee was w i t h o u t j u r i s d i c t i o n t o r e v i e w a Proposed 
and F i n a l Order t h a t found t h e employer t o be noncomplying and c l a i m a n t t o be a / 
s u b j e c t w o r k e r . I n i t s b r i e f , t h e employer contends t h a t i t d i d n o t r e c e i v e 
n o t i c e o f t h e Proposed and F i n a l Order. The employer a l s o moves f o r s u b m i s s i o n 
o f a d d i t i o n a l e v i d e n c e n o t a d m i t t e d a t h e a r i n g . We t r e a t t h e m o t i o n as a r e 
q u e s t f o r remand. On r e v i e w , t h e i s s u e s a re j u r i s d i c t i o n , remand and compens
a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 
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J u r i s d i c t i o n 

Ray McDonald, 42 Van N a t t a 2753 (1990) 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t contends t h a t t:he Referee d i d n o t have j u r i s d i c t i o n i n t h i s 
m a t t e r , as t h e a l l e g e d employer f a i l e d t o r e q u e s t a h e a r i n g f r o m a Proposed and 
F i n a l Order w h i c h f o u n d t h a t t h e a l l e g e d employer was a noncomplying employer 
and t h a t c l a i m a n t was a s u b j e c t worker. The employer contends t h a t i t d i d n o t 
r e c e i v e n o t i c e o f t h e Order and i t argues t h a t t h e Board s h o u l d f i n d t h a t t h e 
Order never became f i n a l . The employer a l s o argues t h a t r e c o r d s show t h a t t h e 
Department was aware t h a t t h e employer was o u t o f t h e c o u n t r y f o r s e v e r a l months 
and n o t h i n g i n d i c a t e s t h a t he ever r e c e i v e d t h e Order. 

A t t h e o u t s e t , we d i s a g r e e w i t h t h e c o n t e n t i o n s t h a t t h e R e f e r e e r e v i e w e d 
t h e Proposed and F i n a l Order. The Referee s e t f o r t h as t h e i s s u e s b e f o r e him 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m , which had been d e n i e d by SAIF, and 
c l a i m a n t ' s e n t i t l e m e n t t o a p e n a l t y f o r SAIF's a l l e g e d l y u n r e a s o n a b l e d e n i a l . 
The R e f e r e e n e i t h e r r e v i e w e d nor c o n s i d e r e d t h e Proposed and F i n a l O r der, w h i c h 
was n o t r a i s e d as an i s s u e and was n o t a p a r t o f t h e h e a r i n g r e c o r d . R a t h e r , he 
p r o p e r l y h e a r d and d e c i d e d o n l y t h e i s s u e s o f c o m p e n s a b i l i t y and e n t i t l e m e n t t o 
a p e n a l t y . 

We a l s o d i s a g r e e w i t h c l a i m a n t ' s a s s e r t i o n t h a t t h e R e f e r e e was w i t h o u t 
a u t h o r i t y t o d e t e r m i n e whether c l a i m a n t was a s u b j e c t worker f o r purposes o f h i s 
c l a i m f o r compensation. Being a s u b j e c t worker i s a necessary p r e r e q u i s i t e t o 
e n t i t l e m e n t t o compensation under Workers' Compensation Law. See ORS 
65 6 . 0 0 5 ( 2 6 ) ; 656.027. The Proposed and F i n a l Order had no p r e c l u s i v e e f f e c t on 
t h e R e f e r e e ' s d e t e r m i n a t i o n o f c l a i m a n t ' s s t a t u s as a s u b j e c t w o r k e r . 

The d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s r e l i t i g a t i o n o f c l a i m s and i s s u e s 
p r e v i o u s l y a d j u d i c a t e d . N o r t h Clackamas School D i s t r i c t v. W h i t e , 305 Or 48, 50 
(1 9 8 8 ) . " C l a i m p r e c l u s i o n " b a r s t h e a s s e r t i o n o f a c l a i m w h i c h was p r e v i o u s l y 
made o r w h i c h c o u l d have been made as p a r t o f a v a l i d , f i n a l judgment between 
t h e same p a r t i e s . Under t h e d o c t r i n e o f " i s s u e p r e c l u s i o n , " i f a c l a i m i s l i t i 
g a t e d t o f i n a l judgment, t h e d e c i s i o n on a p a r t i c u l a r i s s u e o r d e t e r m i n a t i v e 
f a c t i s c o n c l u s i v e i n a l a t e r o r d i f f e r e n t a c t i o n between t h e same p a r t i e s i f 
t h e d e t e r m i n a t i o n was e s s e n t i a l t o t h e judgment. N o r t h Clackamas School 
D i s t r i c t , s u p r a a t 53. 

Here, t h e p r i o r p r o c e e d i n g s on compliance i n v o l v e d o n l y an en f o r c e m e n t 
p r o c e e d i n g between t h e Department and t h e employer. See ORS 656.017, 656.052 
and 656.735. No c l a i m f o r compensation was i n v o l v e d w i t h t h e Proposed and F i n a l 
Order nor does c l a i m a n t ' s p r e s e n t " c l a i m " f o r compensation a r i s e o u t o f t h e same 
t r a n s a c t i o n as gave r i s e t o t h e o r d e r f i n d i n g t h e employer t o be no n c o m p l y i n g . 
T h e r e f o r e , " c l a i m p r e c l u s i o n " does n o t a p p l y . 

Because t h e p a r t i e s i n v o l v e d i n t h e Proposed and F i n a l Order p r o c e e d i n g 
were d i f f e r e n t p a r t i e s t h a n t h o s e t o t h e p r e s e n t h e a r i n g ( i . e . , c l a i m a n t i s a 
p a r t y t o t h i s p r o c e e d i n g b u t was n o t a p a r t y t o t h e enforcement p r o c e e d i n g 
between t h e Department and t h e a l l e g e d noncomplying e m p l o y e r ) , we c o n c l u d e t h a t 
i s s u e p r e c l u s i o n cannot a p p l y . F u r t h e r , because no i s s u e was a c t u a l l y l i t i g a t e d 
w h i c h was e s s e n t i a l t o t h e e s t a b l i s h m e n t o f a compensable c l a i m as a r e s u l t o f 
t h e Proposed and F i n a l Order, i s s u e p r e c l u s i o n cannot a p p l y . L a s t l y , i t has n o t 
been shown t h a t j t h e Proposed and F i n a l Order became a f i n a l o r d e r . ORS 656.740 
a l l o w s a p e r s o n t o r e q u e s t a h e a r i n g from a proposed o r d e r d e c l a r i n g t h a t p e r s o n 
t o be a no n c o m p l y i n g employer w i t h i n 20 days o f r e c e i p t o f n o t i c e t h e r e o f . Here, 
t h e r e i s no e v i d e n c e as t o whether, o r when, t h e a l l e g e d employer r e c e i v e d 
n o t i c e o f t h e Proposed and F i n a l Order. 
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We c o n c l u d e t h a t t h e Referee p r o p e r l y heard and d e c i d e d t h e c o m p e n s a b i l i t y 
o f c l a i m a n t ' s c l a i m and t h a t t h e r e was no bar t o t h e e s s e n t i a l d e t e r m i n a t i o n o f 
wh e t h e r c l a i m a n t was a s u b j e c t worker a t t h e t i m e o f h i s a l l e g e d i n j u r y . 

Remand 

The Board may remand a case f o r t h e a d m i s s i o n o f a d d i t i o n a l e v i d e n c e i f 
t h e r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l 
oped. ORS 65 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i 
dence, i t must be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h 
due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L y s t e r , 
79 Or App 416 ( 1 9 8 6 ) . 

I n t h e p r e s e n t case, t h e employer has s u b m i t t e d r e c o r d s f r o m t h e D e p a r t 
ment w h i c h p e r t a i n t o p r o c e e d i n g s r e l a t i n g t o i t s noncompliance s t a t u s . As 
n o t e d above t h o s e documents a r e n o t r e l e v a n t t o t h e i s s u e s b e f o r e us. F u r t h e r 
more, t h e employer has f a i l e d t o show t h a t t h e documents were u n a v a i l a b l e a t t h e 
t i m e o f h e a r i n g . F i n a l l y , we a r e unable t o f i n d t h a t t h e r e c o r d was o t h e r w i s e 
i n s u f f i c i e n t l y o r i m p r o p e r l y developed. A c c o r d i n g l y , t h e r e q u e s t f o r remand i s 
d e n i e d . 

C o m p e n s a b i l i t y 

The R e f e r e e found t h a t c l a i m a n t was a c a s u a l w o r k e r , as b o t h he and h i s 
w i f e made l e s s t h a n $200 per month w o r k i n g f o r t h e employer. C l a i m a n t contends 
t h a t h i s employment was n o t c a s u a l and t h e Referee s h o u l d n o t have fou n d t h a t he 
was a n o n s u b j e c t worker under ORS 656.027(3). C l a i m a n t c i t e s H u n n i c u t t v. 
D o l l a r h y d e , 95 Or App 375 (19 8 9 ) , which h o l d s t h a t c a s u a l employment does n o t 
d e p r i v e an employee o f p r o t e c t i o n i f t h e employment i s i n t h e t r a d e , b u s i n e s s o r 
p r o f e s s i o n o f t h e employer. 

ORS 656.027 p r o v i d e s t h a t a l l workers a r e s u b j e c t t o ORS 656.001 t o 
656.794 e x c e p t t h o s e n o n s u b j e c t workers d e s c r i b e d i n t h e f o l l o w i n g s u b s e c t i o n s : 

' " ( 3 ) ( a ) A worker whose employment i s c a s u a l and 
e i t h e r : 

"(A) The employment i s n o t i n t h e course o f t h e 
t r a d e , b u s i n e s s o r p r o f e s s i o n o f t h e employer; o r 

"(B) The employment i s i n t h e course o f t h e t r a d e , , 
b u s i n e s s o r p r o f e s s i o n o f a n o n s u b j e c t employer. 

" ( b ) For t h e purposes o f t h i s s u b s e c t i o n , " c a s u a l " 
r e f e r s o n l y t o employments where t h e work i n any 
30-day p e r i o d , w i t h o u t r e g a r d t o t h e number o f 
w o r k e r s employed, i n v o l v e s a t o t a l l a b o r c o s t o f 
l e s s t h a n $200." 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s employment was 
c a s u a l . However, we must a l s o address whether c l a i m a n t ' s employment was i n t h e 
c o u r s e o f t h e t r a d e , b u s i n e s s o r p r o f e s s i o n o f a n o n s u b j e c t employer. 

I n t h i s case, c l a i m a n t has n o t shown t h a t t h e employer had o t h e r employees 
w o r k i n g f o r him. The employer, t h e r e f o r e , has n o t been shown t o have been a 
s u b j e c t employer w i t h i n t h e meaning o f ORS 656.023. Because c l a i m a n t ' s employ
ment was c a s u a l and t h e employment was i n t h e course o f t h e t r a d e o f a nonsub
j e c t employer, c l a i m a n t i s n o t a s u b j e c t worker f o r purposes o f t h e w o r k e r s ' 
c o mpensation a c t . ORS 6 5 6 . 0 2 7 ( 3 ) ( a ) . 
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I n a r r i v i n g a t o u r c o n c l u s i o n , we r e i t e r a t e t h a t c l a i m a n t may n o t r e l y on 
an o r d e r o f noncompliance t o e s t a b l i s h t h a t t h e employer was a s u b j e c t employer. 
The p r i o r p r o c e e d i n g s d i d n o t i n v o l v e t h e same p a r t i e s o r t h e same c l a i m , t h e 
m a t t e r was never a c t u a l l y l i t i g a t e d , and we cannot d e t e r m i n e i f a f i n a l o r d e r 
r e s u l t e d . T h e r e f o r e , p r e c l u s i o n by p r i o r a d j u d i c a t i o n does n o t a p p l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 6, 1989 i s a f f i r m e d . 

December 1 1 , 1990 C i t e as 42 Van N a t t a 2756 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SHELDON MOUNT, Claimant 
WCB Case No. 89-10510 

ORDER ON REVIEW 
Dwayne R. Murray, Claimant A t t o r n e y 

D a v i d Ray Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

The a l l e g e d employer (Ron G i l l i a n ) , p r o se, r e q u e s t s r e v i e w o f Ref e r e e 
Brown's o r d e r t h a t : (1) fou n d t h a t c l a i m a n t was a s u b j e c t w o r k e r ; and (2) s e t 
a s i d e t h e SAIF C o r p o r a t i o n ' s d e n i a l , on G i l l i a n ' s b e h a l f , o f c l a i m a n t ' s s h o u l d e r 
i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s " and " U l t i m a t e F i n d i n g s f o F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t was a s u b j e c t worker o f G i l l i a n . We 
agree. 

"Employer" means "any person ... who c o n t r a c t s t o pay a r e m u n e r a t i o n f o r 
and s e c u r e s t h e r i g h t t o d i r e c t and c o n t r o l t h e s e r v i c e s o f any p e r s o n . " ORS 
656. 0 0 5 ( 1 3 ) . "Worker" means "any person ... l a w f u l l y o r u n l a w f u l l y employed, 
who engages t o f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n , s u b j e c t t o t h e d i r e c t i o n and 
c o n t r o l o f an employer...." ORS 656.005(27). A c c o r d i n g l y , t h e t e s t f o r d e t e r 
m i n i n g who i s a wor k e r w i t h i n t h e meaning o f t h e Workers' Compensation A c t i s 
t h e e m p l oyer's r i g h t t o c o n t r o l t h e performance o f t h e w o r k e r ' s s e r v i c e s . The 
t e s t r e q u i r e s an a p p l i c a t i o n o f t h e t r a d i t i o n a l " r i g h t t o c o n t r o l " and a c o n s i d 
e r a t i o n o f t h e " n a t u r e o f t h e work" a n a l y s i s . Woody v. W a i b e l , 276 Or 189, 196 
(1 9 7 6 ) ; C a s t l e Homes, I n c . v. Whaite, 95 Or App 269, 271 ( 1 9 8 9 ) . 

The f a c t o r s t o be c o n s i d e r e d under t h e t r a d i t i o n a l t e s t o f t h e r i g h t t o 
c o n t r o l i n c l u d e : (1) e v i d e n c e o f t h e r i g h t t o , o r t h e e x e r c i s e o f , c o n t r o l ; (2) 
t h e method o f payment; (3) t h e f u r n i s h i n g o f equipment; and (4) t h e r i g h t t o 
f i r e a t w i l l w i t h o u t l i a b i l i t y . C a s t l e Homes, I n c . v. Whaite, s u p r a . 

The R e f e r e e c o n c l u d e d t h a t t h e " r i g h t - t o - c o n t r o l " f a c t o r s i n t h i s case a r e 
i n e q u i p o i s e . T u r n i n g t o t h e " n a t u r e - o f - t h e - w o r k " t e s t , he c o n c l u d e d t h a t c l a i m 
an t was a s u b j e c t w o r k e r . We conclude t h a t t h e evide n c e r e g a r d i n g " r i g h t t o 
c o n t r o l " weighs h e a v i l y i n f a v o r o f f i n d i n g an employer/employee r e l a t i o n s h i p . 
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The E x e r c i s e o f C o n t r o l 
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G i l l i a n e x e r c i s e d c o n t r o l over c l a i m a n t as an employee. He gave i n s t r u c 
t i o n s t o c l a i m a n t as t o what j o b s were t o be per f o r m e d and i n what manner, such 
as how t o s e t headers over t h e windows and how t o s e t j o i s t s . G i l l i a n v i s i t e d 
t h e j o b s i t e s on weekends t o check c l a i m a n t ' s p r o g r e s s and make n o t e s f o r f u r 
t h e r i n s t r u c t i o n s . We conclude t h a t G i l l i a n had, and e x e r c i s e d , a s u f f i c i e n t 
amount o f c o n t r o l o v e r c l a i m a n t ' s performance t o i n d i c a t e an employer-employee 
r e l a t i o n s h i p . 

The R i g h t t o F i r e 

C l a i m a n t was h i r e d on a t r i a l b a s i s . As t h e Referee n o t e d , t h e f a c t t h a t 
c l a i m a n t was h i r e d on a t r i a l b a s i s i m p l i e s t h a t he c o u l d have been f i r e d a t 
w i l l had he n o t pe r f o r m e d t o G i l l i a n ' s e x p e c t a t i o n s and s p e c i f i c a t i o n s . T h i s , 
t o o , s u g g e s t s an employer-employee r e l a t i o n s h i p . 

The Method o f Payment 

C l a i m a n t was p a i d on an h o u r l y b a s i s . I n g e n e r a l , payment o f an h o u r l y 
wage su g g e s t s an employer-employee r e l a t i o n s h i p . Bowser v. S t a t e I n d . Acc. 
Comm., 182 Or 42, 60 (1 9 4 7 ) . 

Equipment 

C l a i m a n t s u p p l i e d and used h i s own t o o l s . T h i s f a c t o r s u p p o r t s an i n d e 
pendent c o n t r a c t o r r e l a t i o n s h i p . 

We c o n c l u d e t h a t w e i g h i n g t h e f a c t o r s c o n s i d e r e d above r e g a r d i n g t h e 
t r a d i t i o n a l " r i g h t - t o - c o n t r o l " t e s t s u p p o r t s f i n d i n g t h a t c l a i m a n t was a 
"wor k e r . " We f i n d i t unnecessary t o a p p l y t h e n a t u r e - o f - t h e - w o r k t e s t . C l a i m 
a n t was a "worker" f o r w o r k e r s ' compensation purposes. ORS 656.027 p r o v i d e s 
t h a t a l l w o r k e r s a r e " s u b j e c t w o r k e r s " except t h e s e e x p r e s s l y exempted. See 
ORS 656. 0 0 5 ( 2 5 ) . C l a i m a n t has n o t been shown t o f a l l w i t h i n any exe m p t i o n . 
A c c o r d i n g l y , we agree w i t h t h e Referee t h a t c l a i m a n t s u s t a i n e d a compensable 
i n j u r y a r i s i n g o u t o f and w i t h i n t h e scope o f h i s employment as a s u b j e c t worker 
o f G i l l i a n . 

ORDER 

The Referee's o r d e r d a t e d September 29, 1989 i s a f f i r m e d . 

December 11, 1990 C i t e as 42 Van N a t t a 2757 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KIRK D. MYERS, Claimant 
WCB Case No. 89-13889 

• ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Menashe's o r d e r w h i c h : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r a l e f t knee i n j u r y ; and (2) d e c l i n e d t o 
reopen t h e r e c o r d f o r a d m i s s i o n o f a d d i t i o n a l e v i d e n c e . On r e v i e w , t h e i s s u e s 
a r e c o m p e n s a b i l i t y and remand. We a f f i r m . 
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FINDINGS OF FACT 

C l a i m a n t a l l e g e d l y i n j u r e d h i s knee a t work on A p r i l 17, 1989. He f i r s t 
saw Dr. S t r i n g h a m on A p r i l 19, 1989, and r e p o r t e d t h a t he had i n j u r e d h i s knee 
p l a y i n g b a s k e t b a l l . C l a i m a n t s t a t e d t o t h e d o c t o r t h a t h i s knee had been 
p o p p i n g o u t f o r t h e p a s t two y e a r s . 

C l a i m a n t d i d n o t r e p o r t t o t h e p h y s i c i a n t h a t he had been i n j u r e d a t work, 
a l l e g e d l y because h i s employer t o l d him not t o . 

C l a i m a n t was f i r e d f rom employment w i t h t h i s employer on May 1 o r 2, 1989. 

C l a i m a n t gave h i s s t a t e m e n t t o t h e i n s u r e r on June 28, 1989. He d i d n o t 
t e l l t h e i n v e s t i g a t o r t h a t h i s employer had t o l d him t o l i e t o t h e emergency 
room d o c t o r , n o r d i d h i s a t t o r n e y , who was p r e s e n t d u r i n g t h e i n t e r v i e w . A t 
hea r i n g > c l a i m a n t c o u l d g i v e no reason why he d i d n o t e x p l a i n t h e c i r c u m s t a n c e s 
t o t h e i n v e s t i g a t o r . 

C l a i m a n t f i l e d an 801 form on June 28, 1989. 

The e v i d e n c e t h a t c l a i m a n t seeks t o admit a f t e r r e o p e n i n g t h e r e c o r d was 
a v a i l a b l e p r i o r t o h e a r i n g . 

C l a i m a n t was n o t a c r e d i b l e w i t n e s s . 

CONCLUSIONS OF LAW AND OPINION 
Remand 

C l a i m a n t moved t o have t h e case remanded t o t h e Referee f o r a d m i s s i o n o f 
t e s t i m o n y f r o m co-employees, and a d d i t i o n a l evidence c o n c e r n i n g a w o r k e r s ' com
p e n s a t i o n c l a i m f i l e d by a co-employee. The Referee d e c l i n e d t o reopen t h e 
r e c o r d , n o t i n g t h a t t h e e v i d e n c e was a v a i l a b l e p r i o r t o h e a r i n g , and t h a t 
c l a i m a n t had f a i l e d t o produce i t . We agree w i t h t h e Referee t h a t t h e e v i d e n c e 
was a v a i l a b l e p r i o r t o h e a r i n g . See Compton v. Weyerhaeuser, 301 Or 641 ( 1 9 8 6 ) . 
A c c o r d i n g l y , we d e c l i n e t o remand t h e case f o r a d m i s s i o n o f a d d i t i o n a l e v i d e n c e . 

C o m p e n s a b i l i t y 

The R e f e r e e f o u n d c l a i m a n t n o t c r e d i b l e . He a l s o s t a t e d t h a t he drew a 
n e g a t i v e i n f e r e n c e f r o m t h e f a c t t h a t c l a i m a n t a l l e g e d l y had w i t n e s s e s i n h i s 
f a v o r , b u t d i d n o t c a l l t h o s e w i t n e s s e s a t h e a r i n g . I n s u p p o r t o f t h a t , we n o t e 
t h a t t h e C o u r t o f Appeals has p r e v i o u s l y h e l d t h a t a common j u r y i n s t r u c t i o n 
c h a r g i n g t h a t , " i f weaker and l e s s s a t i s f a c t o r y e v i d e n c e i s o f f e r e d when i t 
appears t h a t s t r o n g e r and more s a t i s f a c t o r y was w i t h i n t h e power o f t h e p a r t y , 
t h e e v i d e n c e o f f e r e d s h o u l d be viewed w i t h d i s t r u s t , " a p p l i e s i n w o r k e r s ' com
p e n s a t i o n cases as w e l l . R oberts v. SAIF, 18 Or App 590 ( 1 9 7 4 ) . 

C o n s i d e r i n g t h e f a c t t h a t c l a i m a n t o r i g i n a l l y gave a f a l s e s t o r y t o t h e 
emergency room p h y s i c i a n and t h e n s u b s e q u e n t l y f a i l e d t o c o r r e c t t h e s t o r y w h i l e 
making a s t a t e m e n t t o t h e i n s u r e r ' s i n v e s t i g a t o r , and t h e f a c t t h a t c l a i m a n t d i d 
n o t produce e v i d e n c e a t h e a r i n g t o s u b s t a n t i a t e h i s c l a i m t h a t he was i n j u r e d a t 
h i s j o b , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o s u s t a i n h i s burden o f p r o v i n g 
t h a t he i n j u r e d h i s knee i n t h e course and scope o f h i s employment. < 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 14, 1989, as r e c o n s i d e r e d December 7, 
1989, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
BRYAN 6. 06DEN, Claimant 

WCB Case Nos. 88-17878 & 88-14296 
ORDER ON REVIEW 

Max Rae, Claimant A t t o r n e y 
M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r w h i c h : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f a low back i n j u r y on J u l y 29, 1987; (2) u p h e l d 
SAIF's d e n i a l o f an A p r i l 7, 1988 i n c i d e n t as e i t h e r a "new i n j u r y " o r as an 
a g g r a v a t i o n o f t h e p r i o r i n j u r y ; (3) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y 
f e e f o r SAIF's a l l e g e d f a i l u r e t o process t h e J u l y 1987 c l a i m a f t e r a l e g a l l y 
s u f f i c i e n t c l a i m was completed; (4) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y 
f e e f o r f a i l u r e t o acce p t o r deny post-December 28, 1987 m e d i c a l s e r v i c e s ; and 
(5) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r u n r e a s o n a b l e c l a i m s p r o 
c e s s i n g o f t h e A p r i l 7, 1988 c l a i m . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , 
r e s p o n s i b i l i t y and p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s . We r e v e r s e i n p a r t , 
m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t ' s c l a i m f o r a back i n j u r y , d a t e d August 8, 1987, was d e n i e d by 
SAIF on December 28, 1987. Claimant d i d n o t r e q u e s t a h e a r i n g f r o m t h a t d e n i a l . 

C l a i m a n t d i d n o t f i l e a c l a i m f o r t h e A p r i l 1988 i n j u r y u n t i l June 27, 
1988. SAIF d e n i e d t h e c l a i m on J u l y 25, 1988. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y — J u l y 29, 1987 I n j u r y 

C l a i m a n t was i n j u r e d on J u l y 29, 1987. He f i l e d a c l a i m on August 12, 
1987, w h i c h was d e n i e d by SAIF on December 28, 1987. C l a i m a n t argues t h a t 
SAIF's December 1987 d e n i a l i s a n u l l i t y because SAIF d e n i e d t h e c l a i m on t h e 
b a s i s t h a t no c l a i m was made. However, a c a r e f u l r e a d i n g o f SAIF's . d e n i a l shows 
t h a t SAIF d e n i e d t h e c l a i m as n o t compensable, because t h e r e were no m e d i c a l 
s e r v i c e s r e q u i r e d . A l t e r n a t i v e l y , c l a i m a n t argues t h a t t h e c l a i m became l e g a l l y 
s u f f i c i e n t when m e d i c a l b i l l s were s u b m i t t e d a f t e r t h e A p r i l 1988 i n j u r y . We 
d i s a g r e e w i t h b o t h o f c l a i m a n t ' s c h a r a c t e r i z a t i o n s o f t h e c l a i m f o r t h e f o l l o w 
i n g r e a s o n s . 

A compensable i n j u r y i s an i n j u r y " r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g 
i n d i s a b i l i t y o r d e a t h . " ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . The s t a t u t e does n o t r e q u i r e t h a t 
an i n s u r e r pay f o r t h e r e q u i r e d m e d i c a l s e r v i c e s o r d i s a b i l i t y i n o r d e r t o make 
t h e c l a i m compensable. Here, c l a i m a n t r e q u i r e d and r e c e i v e d m e d i c a l s e r v i c e s 
f o r h i s J u l y 29, 1987 i n j u r y p r i o r t o SAIF's d e n i a l . He t i m e l y f i l e d a c l a i m 
w h i c h was d e n i e d by SAIF. However, c l a i m a n t d i d n o t r e q u e s t a h e a r i n g f r o m t h a t 
d e n i a l , t h u s , i t became f i n a l as a m a t t e r o f law. ORS 656.319. 

The R eferee p r o p e r l y found t h a t t h e H e a r i n g D i v i s i o n d i d n o t have j u r i s 
d i c t i o n o v e r t h e August 1987 c l a i m . The employer's payment o f compensation does 
n o t a l t e r t h e f a c t t h a t a h e a r i n g may n o t be g r a n t e d . D e s p i t e t h e employer's 
payments f o r m e d i c a l s e r v i c e s , SAIF remained s o l e l y r e s p o n s i b l e f o r c l a i m p r o 
c e s s i n g . ORS 656.262(1). The employer's payments d i d n o t waive o r t r a n s f e r 
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SAIF's d u t y i n t h a t r e g a r d . ORS 656.262(5). Claimant d i d n o t r e q u e s t a h e a r i n g 
f r o m SAIF's d e n i a l t h u s , c l a i m p r e c l u s i o n b a r s c l a i m a n t ' s p r e s e n t a s s e r t i o n o f 
t h e August 12, 1987 i n j u r y c l a i m . ORS 656.319; Drews v. EBI Companies, 310 Or 
134 ( 1 9 9 0 ) . 

C o m p e n s a b i l i t y — A p r i l 7, 1988 I n j u r y 

The R e f e r e e f o u n d t h a t t h e m e d i c a l evidence i n d i c a t e d t h a t c l a i m a n t s u f 
f e r e d an a g g r a v a t i o n , i n A p r i l 1988, o f h i s J u l y 1987 i n j u r y . However, because 
SAIF d e n i e d t h e c l a i m and t h a t d e n i a l became f i n a l , t h e Referee f o u n d t h a t t h e r e 
c o u l d be no compensable a g g r a v a t i o n o f t h e f i r s t i n j u r y . 

We agree w i t h t h e Referee t h a t t h e r e can be no compensable a g g r a v a t i o n . 
However, because t h e i s s u e o f o c c u p a t i o n a l d i s e a s e was a l t e r n a t i v e l y b e f o r e t h e 
R e f e r e e , we now address t h a t i s s u e . D e s t a e l v. N i c o l a i Co., 80 Or App 596 
( 1 9 8 6 ) . 

An o c c u p a t i o n a l d i s e a s e i s "any s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s 
a r i s i n g o u t of' and i n t h e course o f employment which r e q u i r e s m e d i c a l s e r v i c e s 
o r r e s u l t s i n p h y s i c a l d i s a b i l i t y o r d e a t h . " Former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . I n 
o r d e r t o e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e c l a i m a n t must show t h a t 
h i s work exposure was a m a t e r i a l c o n t r i b u t i n g cause o f e i t h e r i n c r e a s e d symptoms 
or a w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t 
i n g i n d i s a b i l i t y . Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . 

Dr. U t t e r , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , had t r e a t e d c l a i m a n t f o r 
s e v e r a l y e a r s f o r minor m u s c u l o s k e l e t a l problems. He n o t e d t h a t , i n J u l y 1987, 
c l a i m a n t s u f f e r e d more severe i n j u r y t h a n t h o s e f o r w h i c h he had p r e v i o u s l y 
t r e a t e d c l a i m a n t . A subsequent MRI r e v e a l e d a b u l g i n g d i s c a t L5-S1. (Ex. 1 7 ) . 
The O r t h o p a e d i c C o n s u l t a n t s n o t e d t h a t c l a i m a n t had b u l g i n g d i s c s a t m u l t i p l e 
l e v e l s o f t h e lumbar s p i n e . They suspected t h a t t h e b u l g e s a n t e d a t e d t h e i n j u r y 
o f 1987, b u t s t a t e d t h a t i t c o u l d n o t be proven. N e v e r t h e l e s s , t h e p h y s i c i a n s 
i n t e r p r e t e d c l a i m a n t ' s h i s t o r y as i n d i c a t i v e o f a lumbar s t r a i n i n J u l y o f 1987 
w i t h a r e c u r r e n t s t r a i n i n t h e same area i n A p r i l 1988. (Ex. 2 3 - 7 ) . 

C l a i m a n t has s u f f e r e d back problems f o r many y e a r s , w h i c h were u s u a l l y 
s u c c e s s f u l l y t r e a t e d w i t h c o n s e r v a t i v e t r e a t m e n t . I n A p r i l 1988, a f t e r h a v i n g 
worked a t l i m b i n g f a l l e n t r e e s f o r a p p r o x i m a t e l y f o u r t o s i x weeks, c l a i m a n t ' s 
low back p a i n became so i n t e n s e t h a t he had t o l e a v e work and seek m e d i c a l 
t r e a t m e n t . We f i n d t h a t t h e m e d i c a l evidence i s p e r s u a s i v e t h a t c l a i m a n t ' s work 
a c t i v i t i e s l i m b i n g t r e e s were a m a t e r i a l c o n t r i b u t i n g cause o f i n c r e a s e d symp
toms o f h i s low back c o n d i t i o n . Because c l a i m a n t ' s work a c t i v i t i e s c o n s i s t e d o f 
a s e r i e s o f e v e n t s w h i c h pr o v e d t r a u m a t i c and which r e q u i r e d m e d i c a l s e r v i c e s , 
we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d a compensable c l a i m under f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) . . 

R e s p o n s i b i l i t y 

C l a i m a n t contends t h a t i f b o t h t h e J u l y 29, 1987 i n j u r y and t h e A p r i l 7, 
1988 i n j u r y a r e compensable, t h e Board w i l l have t o d e t e r m i n e w h i c h o f t h e two 
i n j u r i e s i s r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n a f t e r A p r i l 7, 1988. Because 
we have f o u n d t h a t SAIF's d e n i a l o f t h e J u l y 29, 1987 i n j u r y became f i n a l by 
o p e r a t i o n o f law, c l a i m a n t has a s i n g l e o c c u p a t i o n a l d i s e a s e and we need n o t 
address t h e i s s u e o f r e s p o n s i b i l i t y . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t seeks p e n a l t i e s and a t t o r n e y fees f o r SAIF's a l l e g e d l y u n r e a s o n 
a b l e f a i l u r e t o a c c e p t o r deny t h e J u l y 1987 c l a i m a f t e r a " l e g a l l y s u f f i c i e n t 
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c l a i m was co m p l e t e d . " He argues t h a t r e c e i p t o f m e d i c a l b i l l s a f t e r t h e Decem
ber d e n i a l , r e s u l t i n g f r o m t h e A p r i l 1988 e x a c e r b a t i o n , r e q u i r e d SAIF t o process 
t h e J u l y 1987 c l a i m . However, as d i s c u s s e d above, because c l a i m a n t d i d n o t 
r e q u e s t a h e a r i n g f r o m t h e December 1987 d e n i a l , t h a t d e n i a l became f i n a l and 
t h e c l a i m was u n e n f o r c e a b l e . ORS 656.319(1). Subsequent c l a i m s f o r t h e same 
i n j u r y were b a r r e d . Drews v. EBI Cos., supra. Thus, even i f SAIF had a c t e d 
u n r e a s o n a b l y , no compensation was "t h e n due" and SAIF d i d n o t r e s i s t t h e payment 
o f any compensation. T h e r e f o r e , n e i t h e r a p e n a l t y , under ORS 6 5 6 . 2 6 2 ( 1 0 ) , n o t 
an a t t o r n e y f e e , under ORS 656.382(1),'may be assessed. 

C l a i m a n t a l s o seeks a p e n a l t y and a t t o r n e y f e e f o r u n r e a s o n a b l e r e s i s t a n c e 
t o t h e payment o f compensation because SAIF d i d n o t accept o r deny t h e J u l y 1987 
c l a i m u n t i l December 28, 1987, more t h a n 60 days a f t e r t h e c l a i m . ORS 
6 5 6 . 2 6 2 ( 1 0 ) . However, because c l a i m a n t ' s b i l l s had been p a i d , t h e r e were no 
amounts " t h e n due" upon which t o base a p e n a l t y . ORS 656.262(10). A d d i t i o n 
a l l y , because SAIF d i d n o t unreasonably r e s i s t payment o f compensation, no 
a t t o r n e y f e e i s w a r r a n t e d . ORS 656.382(1). 

C l a i m a n t a l s o seeks p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's u n r e a s o n a b l e 
f a i l u r e t o a c c e p t o r deny t h e A p r i l 7, 1988 c l a i m w i t h i n 60 days o f t h e t i m e t h e 
employer l e a r n e d o f t h e c l a i m . ORS 656.262(6). Here, t h e employer knew o f t h e 
i n j u r y on A p r i l 7, 1988, because c l a i m a n t h i m s e l f i s t h e p r e s i d e n t o f t h e em
p l o y i n g c o r p o r a t i o n , even though c l a i m a n t d i d n o t f i l e a c l a i m f o r t h e A p r i l 
1988 i n j u r y u n t i l . June 27, 1988. Consequently, t h e d e n i a l , d a t e d J u l y 25, 1988, 
was l a t e and t h e r e were m e d i c a l b i l l s o u t s t a n d i n g on w h i c h t o base a p e n a l t y . 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o a p e n a l t y e q u a l t o 25 p e r c e n t 
o f any compensation due, and a reasonable a t t o r n e y f e e . We n o t e , however, t h a t 
t h e u n r e a s o n a b l e d e l a y i n deny i n g o r a c c e p t i n g t h e c l a i m was a t t r i b u t a b l e t o t h e 
employer because i t d i d n o t n o t i f y SAIF w i t h i n 5 days a f t e r n o t i c e o r knowledge 
o f t h e i n j u r y . See ORS 656.262(1) & ( 3 ) . Because o f t h a t , t h e r e i s s t a t u t o r y 
a u t h o r i t y t h a t may e n t i t l e SAIF t o r e c o v e r t h e p e n a l t y amount f r o m t h e employer. 
ORS 6 5 6 . 2 6 2 ( 3 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s c o n c e r n i n g t h e p e n a l t y i s s u e i s $200, t o be p a i d by SAIF. A f t e r f u r t h e r 
c o n s i d e r i n g t h e a f o r e m e n t i o n e d f a c t o r s , we conclude t h a t a r e a s o n a b l e f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e i s s u e o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m i s $2,500, t o be p a i d by SAIF. I n r e a c h 
i n g t h e s e c o n c l u s i o n s , we have p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e 
i s s u e s , t h e t i m e devoted t o t h e i s s u e s , and t h e v a l u e , t o c l a i m a n t , o f t h e 
i n t e r e s t s i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d March 20, 1989 i s a f f i r m e d i n p a r t , m o d i f i e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n which u p h e l d t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f December 28, 1987 i s m o d i f i e d . C l a i m a n t ' s r e q u e s t f o r h e a r i n g w i t h 
r e s p e c t t o t h a t d e n i a l i s d i s m i s s e d . That p o r t i o n w h i c h u p h e l d SAIF's d e n i a l o f 
J u l y 22, 1988 i s r e v e r s e d . That c l a i m i s remanded t o SAIF f o r p r o c e s s i n g 
a c c o r d i n g t o law. That p o r t i o n o f t h e o r d e r which d e c l i n e d t o award a p e n a l t y 
and a t t o r n e y f e e f o r SAIF's unreasonable d e l a y i n a c c e p t i n g o r d e n y i n g t h e A p r i l 
7, 1988 i n j u r y c l a i m i s r e v e r s e d . Claimant i s awarded a p e n a l t y e q u a l t o 25 
p e r c e n t o f a l l compensation due on J u l y 25, 1988. C l a i m a n t ' s a t t o r n e y i s 
awarded an a s s o c i a t e d f e e o f $200, t o be p a i d by SAIF. For s e r v i c e s a t h e a r i n g 
and on Board r e v i e w f o r p r e v a i l i n g on t h e o c c u p a t i o n a l d i s e a s e i s s u e , c l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $2,500, p a y a b l e by SAIF. The remainder 
o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
KENNETH L. ORR, Claimant 
WCB Case No. 89-15730 

ORDER ON REVIEW 
Kl o s t e r m a n & Whitehead, Claimant A t t o r n e y s 
Employer Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r t h a t : (1) d e c l i n e d 
t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d 
permanent d i s a b i l i t y award f r o m 34 p e r c e n t (108.8 d e g r e e s ) , as awarded by D e t e r 
m i n a t i o n O rder, t o 41 p e r c e n t (131.2 degrees) f o r a p e l v i s and s a c r o i l i a c i n 
j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y , 
i n c l u d i n g permanent t o t a l d i s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee, w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n . 

Permanent T o t a l D i s a b i l i t y 

I n o r d e r t o pr o v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y c ompensation, 
c l a i m a n t must show t h a t he i s n o t "employable o r a b l e t o s e l l h i s s e r v i c e s on a 
r e g u l a r b a s i s i n a h y p o t h e t i c a l l y normal l a b o r market." H a r r i s v. SAIF, 292 Or 
683, 695 ( 1 9 8 2 ) . Because c l a i m a n t i s n o t t o t a l l y d i s a b l e d , based on p h y s i c a l 
f a c t o r s a l o n e , he a l s o has t h e burden o f p r o v i n g t h a t he has made r e a s o n a b l e 
e f f o r t s t o o b t a i n work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , u n l e s s i t i s shown 
t h a t such e f f o r t s would be f u t i l e . ORS 656.206(3); B u t c h e r v. SAIF, 45 Or App 
318 ( 1 9 8 3 ) . 

I n t h i s case, Mr. Rees, v o c a t i o n a l e x p e r t , t e s t i f i e d t h a t no a p p r o p r i a t e 
j o b s were a v a i l a b l e t o c l a i m a n t i n t h e Mehama area where c l a i m a n t l i v e s . ( T r . 
43 ) . We a r e n o t persuaded by Rees' o p i n i o n . He conducted no l a b o r market s u r 
vey i n Mehama o r i n nearby towns, b e f o r e r e a c h i n g h i s c o n c l u s i o n . ( T r . 3 8 ) . 
Even i f Rees' o p i n i o n were p e r s u a s i v e , i t would n o t c a r r y c l a i m a n t ' s b u r d e n , 
because t h e r e i s no showing t h a t t h e Mehama area r e p r e s e n t s c l a i m a n t ' s "normal" 
l a b o r market as r e q u i r e d by Butch e r . Moreover, even i f no s u i t a b l e j o b i s 
a v a i l a b l e i n Mehama, c l a i m a n t has not proven t h a t i t would be f u t i l e t o l o o k f o r 
work o u t s i d e Mehama, b u t w i t h i n a rea s o n a b l e r a d i u s o f h i s home. Inasmuch as we 
are u n w i l l i n g t o assume t h a t c l a i m a n t ' s j o b search ought t o be g e o g r a p h i c a l l y 
l i m i t e d t o Mehama, we conclu d e t h a t c l a i m a n t has n o t proven t h a t he has made 
r e a s o n a b l e e f f o r t s t o seek employment. For th e s e reasons, and t h o s e r e l i e d upon 
by t h e R e f e r e e , c l a i m a n t i s n o t permanently t o t a l l y d i s a b l e d . 

Permanent P a r t i a l D i s a b i l i t y 

N e i t h e r p a r t y c h a l l e n g e s t h e Referee's r a t i n g under t h e s t a n d a r d s . How
ev e r , c l a i m a n t contends t h a t he i s e n t i t l e d t o more d i s a b i l i t y t h a n i n d i c a t e d by 
t h e s t a n d a r d s ' r a t i n g p r o c e s s . . I n t h i s r e g a r d , c l a i m a n t a g a i n r e l i e s on Rees' 
o p i n i o n t h a t no s u i t a b l e j o b s a r e a v a i l a b l e t o him i n Mehama. He a s s e r t s t h a t 
t h i s e v i d e n c e i s c l e a r and c o n v i n c i n g , because Rees i s a v o c a t i o n a l e x p e r t . As 
we have s t a t e d , we a r e n o t persuaded by Rees' o p i n i o n . 

. C o n s i d e r i n g t h e r e c o r d as a whole, we do not f i n d c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t c l a i m a n t s u f f e r s g r e a t e r d i s a b i l i t y t h a n p r o v i d e d by a p p l i c a t i o n 
o f t h e s t a n d a r d s . See R i l e y H i l l General C o n t r a c t o r I n c . v. Tandy Corp., 303 Or 
390, 407 ( 1 9 8 7 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 18, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LYNDEE A. (LEIBELT) PARIS, Claimant 

WCB Case No. 89-14884 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myzak's o r d e r t h a t a f f i r m e d 
a D e t e r m i n a t i o n Order t h a t awarded no permanent d i s a b i l i t y f o r c l a i m a n t ' s 
compensable head and neck i n j u r i e s . The i s s u e on r e v i e w i s e x t e n t o f 
un s c h e d u l e d permanent d i s a b i l i t y , i f any. We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t was i n a w o r k - r e l a t e d a u t o m o b i l e a c c i d e n t i n A p r i l 1988. She 
s u s t a i n e d head and neck i n j u r i e s , i n c l u d i n g a l a c e r a t e d s c a l p and c o n c u s s i o n . 
She was on t i m e l o s s b e n e f i t s f o r about one month. C l a i m a n t was d e c l a r e d medi
c a l l y s t a t i o n a r y on May 5, 1988 w i t h no work r e s t r i c t i o n s . She r e t u r n e d t o her 
r e g u l a r employment as a l o a n o f f i c e r on May 2, 1988. 

Sometime i n September o r October o f 1988, c l a i m a n t began t o e x p e r i e n c e 
headaches t h a t i n c r e a s e d i n fr e q u e n c y and i n t e n s i t y . The headaches were a s s o c i 
a t e d w i t h b l u r r e d v i s i o n and l o s s o f balance. P r i o r t o t h e compensable i n j u r y 
c l a i m a n t had i n t e r m i t t e n t headaches; however, she had missed no work due t o 
t h e s e headaches. A f t e r t h e compensable i n j u r y , c l a i m a n t had t o l e a v e work e a r l y 
due t o headaches and she missed a p p r o x i m a t e l y one week o f work because o f her 
headaches i n t h e ye a r p r e c e d i n g t h e h e a r i n g . 

C l a i m a n t ' s h i s t o r y o f m i g r a i n e - t y p e headaches goes back t o h i g h s c h o o l . 
She was 24 y e a r s o l d a t t h e t i m e o f h e a r i n g . On a s c a l e o f 1 t o 10, t h e f r e 
quency o f c l a i m a n t ' s p r e - i n j u r y headaches was a 2 o r 3. The f r e q u e n c y o f 
headaches a f t e r t h e compensable i n j u r i e s i s a 7 t o 8, on a 1 0 - p o i n t s c a l e . 
S i m i l a r l y , t h e p r e - i n j u r y i n t e n s i t y o f headaches was a 3, whereas t h e p a i n had 
i n c r e a s e d t o an 8 o r 9 a f t e r t h e a c c i d e n t . ( T r . 1 6 ) . 

C l a i m a n t ' s i n c r e a s e d headaches, and symptoms o f b l u r r e d v i s i o n and i m b a l 
ance a r e a s s o c i a t e d w i t h t h e head trauma s u s t a i n e d i n t h e i n d u s t r i a l a c c i d e n t . 

D e t e r m i n a t i o n Orders which i s s u e d i n January and March 1989 awarded tempo
r a r y d i s a b i l i t y o n l y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a f f i r m e d t h e D e t e r m i n a t i o n Orders, c o n c l u d i n g t h a t c l a i m a n t 
had no permanent impairment as a r e s u l t o f her compensable i n j u r y . We d i s a g r e e . 

P r i o r t o t h e compensable i n j u r i e s , w hich i n c l u d e d head trauma s u s t a i n e d i n 
an i n d u s t r i a l a c c i d e n t i n A p r i l 1988, c l a i m a n t had i n f r e q u e n t n o n d i s a b l i n g 
m i g r a i n e headaches t h a t were s e l f - t r e a t e d . Subsequent t o t h e i n d u s t r i a l a c c i 
d e n t , c l a i m a n t e x p e r i e n c e d an i n c r e a s e i n t h e f r e q u e n c y and i n t e n s i t y o f 
m i g r a i n e headaches. B l u r r e d v i s i o n and l o s s o f bal a n c e a r e a s s o c i a t e d w i t h t h e 
headaches. The t r e a t i n g n e u r o l o g i s t , Dr. B e r n s t e i n , u n e q u i v o c a l l y d i a g n o s e d 
c l a i m a n t ' s c o n d i t i o n as m i g r a i n e headaches, w i t h p o s t - t r a u m a t i c e x a c e r b a t i o n . 
C l a i m a n t has missed work due t o t h e headaches and now r e q u i r e s t h e o n g o i n g 
t r e a t m e n t o f a n e u r o l o g i s t t o c o n t r o l t h e headaches. 
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The Western M e d i c a l C o n s u l t a n t s o p i n e d t h a t f a c t o r s o t h e r t h a n t h e com
p e n s a b l e i n j u r i e s were o p e r a t i n g t o ex a c e r b a t e c l a i m a n t ' s headaches. However, 
t h e y o f f e r no m e d i c a l e x p l a n a t i o n o t h e r t h a n n o t i n g t h a t t h e American Headache 
A s s o c i a t i o n does n o t r e c o g n i z e new onset headaches o r changes i n headache symp
toms w h i c h o c c u r more t h a n s i x weeks a f t e r trauma. Here, c l a i m a n t f i r s t n o t i c e d 
a change i n t h e f r e q u e n c y and i n t e n s i t y o f her headaches 16-20 weeks a f t e r t h e 
compensable i n j u r y . 

The t r e a t i n g n e u r o l o g i s t , Dr. B e r n s t e i n , d i s a g r e e s w i t h t h e Western Medi
c a l C o n s u l t a n t s ' c o n c l u s i o n . Rather, he observes t h a t m i g r a i n e headache d i s 
o r d e r s a r e o f t e n a c c e l e r a t e d s l o w l y over a p e r i o d o f months o r even y e a r s . Dr. 
B e r n s t e i n a l s o n o t e s t h a t , o t h e r t h a n t h e head trauma i n A p r i l 1988, c l a i m a n t ' s 
m e d i c a l h i s t o r y i s o t h e r w i s e t o t a l l y n o n c o n t r i b u t o r y . 

Based on demeanor, t h e Referee found c l a i m a n t e n t i r e l y c r e d i b l e . We d e f e r 
t o t h i s f i n d i n g . C o a s t a l Farm Supply v. H u l t b e r q , 84 Or App 282 ( 1 9 8 7 ) . How
e v e r , t h e c a u s a t i o n o f c l a i m a n t ' s e x a c e r b a t i o n o f m i g r a i n e headaches i s a complex 
m e d i c a l q u e s t i o n . Thus, w h i l e her t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s 
m a t t e r t u r n s p r i m a r i l y on t h e m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co., 
76 Or App 259, 263 ( 1 9 8 6 ) . When t h e m e d i c a l e v i d e n c e i s d i v i d e d , as i t i s h e r e , 
we g i v e g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f t h e t r e a t i n g p h y s i c i a n , absent p e r 
s u a s i v e reasons n o t t o do so. See Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . 
Because o f Dr. B e r n s t e i n ' s f i r s t - h a n d exposure t o and knowledge o f c l a i m a n t ' s 
c o n d i t i o n , we g i v e t h e t r e a t i n g n e u r o l o g i s t ' s o p i n i o n g r e a t e r w e i g h t i n t h i s 
case. A r g o n a u t I n s . v. Maqeske, 93 Or App 698, 702 ( 1 9 8 8 ) . A c c o r d i n g l y , we con
c l u d e t h a t c l a i m a n t ' s e x a c e r b a t i o n o f m i g r a i n e headaches i s c a u s a l l y r e l a t e d t o 
t h e compensable i n j u r i e s . 

Unscheduled Permanent P a r t i a l D i s a b i l i t y 

H a v i n g d e t e r m i n e d t h e c a u s a l - l i n k between c l a i m a n t ' s compensable i n j u r i e s 
and h e r m i g r a i n e headaches, we next e v a l u a t e t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y 
due t o t h e compensable i n j u r y . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l u 
a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h t h e 
h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l i t y . 
OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on May 5, 1988, 
and h e r c l a i m was c l o s e d by D e t e r m i n a t i o n Order on March 8, 1989, we a p p l y t h e 
" s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m a n t ' s 
permanent d i s a b i l i t y . Former OAR 436-35-001 e t seg. Former OAR 436-35-270 
t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y . 

Age, E d u c a t i o n and A d a p t a b i l i t y 

Where t h e c l a i m a n t has r e t u r n e d t o h i s o r her u s u a l and customary work, no 
v a l u e i s a s s i g n e d t o t h e age, e d u c a t i o n and a d a p t a b i l i t y c a t e g o r i e s under f o r m e r 
OARs 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( a ) , 436-35-300(2)(a) and 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) . 

Here, c l a i m a n t has r e t u r n e d t o her u s u a l and customary work as a l o a n o f f i 
c e r . T h e r e f o r e , no v a l u e s w i l l be assig n e d t o t h e c a t e g o r i e s o f age, e d u c a t i o n 
and a d a p t a b i l i t y . 
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C l a i m a n t ' s i n j u r i e s were t o t h e head and neck; however, t h e r e i s no r e 
p o r t e d o n g o i n g p a t h o l o g y o f e i t h e r o f th e s e "body p a r t s " t h a t i s co v e r e d by t h e 
" s t a n d a r d s . " S i m i l a r l y , we do not f i n d a b a s i s f o r g i v i n g c l a i m a n t a v a l u e under 
" c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use." Former OAR 436-35-320(4). Accord
i n g l y , no impa i r m e n t v a l u e i s g i v e n under t h e " s t a n d a r d s . " 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y Under t h e Standards 

S i n c e c l a i m a n t has no r a t a b l e v a l u e f o r age, e d u c a t i o n , a d a p t a b i l i t y , o r 
im p a i r m e n t under former OAR 436-35-270 t h r o u g h 436-35-440, she has no c a l c u l a b l e 
d i s a b i l i t y under t h e " s t a n d a r d s . " 
Former OAR 436-35-320(1). 

C l e a r and C o n v i n c i n g Evidence o f Permanent D i s a b i l i t y 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b 
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l General 
C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 302 (1 9 8 7 ) . 

The r e c o r d as a whole c l e a r l y e s t a b l i s h e s t h a t t h e f r e q u e n c y and i n t e n s i t y 
o f c l a i m a n t ' s headaches, t o g e t h e r w i t h b l u r r e d v i s i o n and l o s s o f b a l a n c e , a r e 
d i s a b l i n g and r e s u l t i n l o s t e a r n i n g c a p a c i t y , a l b e i t m i n i m a l . C l a i m a n t ' s c r e d i 
b l e t e s t i m o n y i n t h a t r e g a r d i s u n r e b u t t e d . We, t h e r e f o r e , c o n c l u d e t h a t c l a i m 
a n t has shown by c l e a r and c o n v i n c i n g evidence t h a t she s u f f e r s an unscheduled 
permanent d i s a b i l i t y o f 5 p e r c e n t due t o an e x a c e r b a t e d m i g r a i n e headache 
c o n d i t i o n . 

ORDER 

The Referee's o r d e r d a t e d December 8, 1989 i s r e v e r s e d . C l a i m a n t i s 
awarded 5 p e r c e n t (16 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r a 
m i g r a i n e c o n d i t i o n . C l a i m a n t ' s a t t o r n e y i s awarded 2 5 p e r c e n t o f t h e i n c r e a s e d 
c ompensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. 

December 1 1 , 1990 : C i t e as 42 Van N a t t a 2765 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY E. WILLIAMS, Claimant 

WCB Case No. 87-00078 
ORDER ON REMAND (REMANDING) 

Olson Law Fir m , Claimant A t t o r n e y s 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Supreme C o u r t . 
W i l l i a m s v. SAIF, 310 Or 320 (1990). The Supreme Court has a f f i r m e d , on d i f f e r 
e n t grounds, t h e Co u r t o f Appeals' d e c i s i o n , 99 Or App 367 ( 1 9 8 9 ) , w h i c h r e 
v e r s e d o u r o r d e r a f f i r m i n g and a d o p t i n g a Referee's o r d e r t h a t had d i s m i s s e d 
c l a i m a n t ' s h e a r i n g r e q u e s t f o r her f a i l u r e t o appear a t a sc h e d u l e d h e a r i n g . I n 
d i s m i s s i n g t h e h e a r i n g r e q u e s t , t h e Referee c i t e d f o r m e r OAR 438-06-085, whi c h 
p e r t a i n s t o d i s m i s s a l s where t h e p a r t y r e q u e s t i n g t h e h e a r i n g o c c a s i o n s a d e l a y 
o f more t h a n 90 days and f a i l s t o show good cause why t h e h e a r i n g r e q u e s t s h o u l d 
n o t be d i s m i s s e d . 
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The C o u r t o f Appeals a p p l i e d OAR 438-06-071, wh i c h p e r t a i n s t o t h e d i s 
m i s s a l o f a h e a r i n g r e q u e s t where t h e p a r t y r e q u e s t i n g t h e h e a r i n g o r t h e 
p a r t y ' s r e p r e s e n t a t i v e does n o t appear a t t h e h e a r i n g . N o t i n g t h a t c l a i m a n t ' s 
a t t o r n e y was p r e s e n t a t t h e h e a r i n g , t h e Court o f Appeals h e l d t h a t i t was e r r o r 
t o d i s m i s s t h e h e a r i n g r e q u e s t . Reasoning t h a t c l a i m a n t was e n t i t l e d t o o f f e r 
t h e r e m a i n d e r o f her e v i d e n c e , even i f she chose n o t t o t e s t i f y p e r s o n a l l y , t h e 
Co u r t o f Appeals remanded. 

S t a t i n g t h a t OAR 438-06-071 was n o t r e l i e d upon by e i t h e r t h e Board o r t h e 
Re f e r e e , t h e Supreme Co u r t expressed no o p i n i o n on t h e a p p l i c a b i l i t y o f OAR 438-
06-071 o r t h e C o u r t o f Appeals' i n t e r p r e t a t i o n o f t h e r u l e . N o n e t h e l e s s , con
c l u d i n g t h a t t h e R eferee and t h e Board had e r r o n e o u s l y i n t e r p r e t e d a p r o v i s i o n 
o f law by a t t e m p t i n g t o a p p l y an i n a p p l i c a b l e r u l e (OAR 438-06-085), t h e Supreme 
Cou r t agreed w i t h t h e C o u r t o f Appeals' o p i n i o n t h a t t h e Referee was n o t e n t i 
t l e d t o d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t . Consequently, t h e Supreme C o u r t has 
remanded f o r f u r t h e r p r o c e e d i n g s n o t i n c o n s i s t e n t w i t h i t s o p i n i o n . 

FINDINGS OF FACT 

C l a i m a n t d i d n o t appear a t her scheduled h e a r i n g . Her a t t o r n e y was p r e 
s e n t a t t h e h e a r i n g and moved f o r postponement. T h i s r e q u e s t was based on a 
t e l e p h o n e c o n v e r s a t i o n t h e p r e v i o u s day between c l a i m a n t and her c o u n s e l i n 
w h i c h c l a i m a n t i n d i c a t e d t h a t she would be unable t o a t t e n d t h e h e a r i n g due t o 
f i n a n c i a l c o n s i d e r a t i o n s . The Referee d e n i e d t h e m o t i o n f o r postponement, 
r e a s o n i n g t h a t c l a i m a n t ' s e x p l a n a t i o n d i d n o t c o n s t i t u t e e x t r a o r d i n a r y c i r c u m 
s t a n c e s beyond her c o n t r o l . 

The R e f e r e e a l s o d e n i e d c l a i m a n t ' s m o t i o n t o d i s m i s s h er h e a r i n g r e q u e s t 
w i t h o u t p r e j u d i c e , c o n c l u d i n g t h a t such an a c t i o n would c i r c u m v e n t t h e post p o n e 
ment r u l e . T u r n i n g t o t h e SAIF C o r p o r a t i o n ' s r e q u e s t f o r a u t h o r i z a t i o n t o o f f 
s e t an a l l e g e d overpayment a g a i n s t f u t u r e permanent d i s a b i l i t y , t h e R e f e r e e 
r e s e r v e d t h e m a t t e r t o be r a i s e d a t a l a t e r t i m e . 

A c c o r d i n g l y , t h e Referee d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t f o r h er 
f a i l u r e t o appear a t t h e h e a r i n g . The Referee r e l i e d on fo r m e r OAR 438-06-085. 
I n a d d i t i o n , SAIF's o f f s e t r e q u e s t was r e s e r v e d " t o be r a i s e d and d e c i d e d a t a 
l a t e r h e a r i n g . " On r e v i e w , t h e Board a f f i r m e d and adopted t h e Re f e r e e ' s d e c i 
s i o n t o d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t . However, r e a s o n i n g t h a t SAIF had 
p r o p e r l y r a i s e d t h e o f f s e t r e q u e s t and p r e s e n t e d e v i d e n c e s u p p o r t i n g i t s r e 
q u e s t , t h e Board h e l d t h a t SAIF was e n t i t l e d t o r e c e i v e a u t h o r i z a t i o n t o r e c o v e r 
i t s overpayment a g a i n s t f u t u r e permanent d i s a b i l i t y awards. 

CONCLUSIONS OF LAW 

As p r e v i o u s l y d i s c u s s e d , t h e Supreme Court has h e l d t h a t o u r r e l i a n c e on 
fo r m e r OAR 438-06-085 i n a f f i r m i n g t h e d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e q u e s t 
was m i s p l a c e d . C o n s e q u e n t l y , our o r d e r has been r e v e r s e d and t h e case remanded 
f o r f u r t h e r p r o c e e d i n g s . 

To b e g i n , we n o t e t h a t c l a i m a n t o b j e c t s t o t h e Referee's r e f u s a l t o g r a n t 
her m o t i o n t o d i s m i s s t h e h e a r i n g r e q u e s t w i t h o u t p r e j u d i c e . Inasmuch as SAIF 
had e f f e c t i v e l y c r o s s - r e q u e s t e d a h e a r i n g by s e e k i n g a u t h o r i z a t i o n t o r e c o v e r an 
overpayment, a d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e q u e s t w i t h o u t p r e j u d i c e w o u l d 
n o t have been a p p r o p r i a t e . See J u l i e M a v f i e l d , 42 Van N a t t a 8 7 1 , 873 (1990) 
(When t h e p a r t y r e q u e s t i n g a h e a r i n g moves f o r a d i s m i s s a l and t h e r e i s no 
c r o s s - r e q u e s t f o r h e a r i n g , t h e Referee has d i s c r e t i o n t o s e t t h e t e r m s and con
d i t i o n s o f an o r d e r o f d i s m i s s a l as he o r she deems p r o p e r ) . 
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We t u r n t o an i n t e r p r e t a t i o n o f former OAR 438-06-071. We have r e c e n t l y 
h e l d t h a t we w i l l c o n t i n u e t o a p p l y t h e Court o f Appeals' i n t e r p r e t a t i o n o f OAR 
438-06-071 as r e c i t e d i n t h e W i l l i a m s d e c i s i o n . Jose A r i s q u e t a - M a r t i n e z , 42 Van 
N a t t a 2072 ( 1 9 9 0 ) . That i n t e r p r e t a t i o n p r o v i d e s t h a t a Referee i s n o t au t h o 
r i z e d t o d i s m i s s a h e a r i n g r e q u e s t f o r t h e f a i l u r e o f a c l a i m a n t t o appear i f 
c l a i m a n t ' s c o u n s e l appears on h i s o r her b e h a l f . T h e r e f o r e , because c l a i m a n t ' s 
c o u n s e l appeared a t t h e h e a r i n g , t h e Referee was w i t h o u t a u t h o r i t y t o d i s m i s s 
t h e h e a r i n g r e q u e s t . 

C o n c e r n i n g c l a i m a n t ' s m o t i o n f o r postponement, we have p r e v i o u s l y h e l d 
t h a t a c l a i m a n t ' s i n a b i l i t y t o a f f o r d t h e c o s t o f a t t e n d i n g a h e a r i n g does n o t 
c o n s t i t u t e an " e x t r a o r d i n a r y c i r c u m s t a n c e " j u s t i f y i n g postponement. R i c h a r d A. 
Hoqenson, 42 Van N a t t a 579 (19 9 0 ) . Thus, we agree w i t h t h e Re f e r e e ' s c o n c l u s i o n 
t h a t c l a i m a n t f a i l e d t o e s t a b l i s h e x t r a o r d i n a r y c i r c u m s t a n c e s beyond her c o n t r o l 
t o w a r r a n t a postponement o f her h e a r i n g . The e f f e c t o f t h i s d e c i s i o n i s t h a t 
c l a i m a n t has waived her r i g h t t o t e s t i f y a t t h e h e a r i n g . Anthony B. Be a r d s l e e , 
42 Van N a t t a 965 ( 1 9 9 0 ) ; Denette D. Dale, 41 Van N a t t a 2179 ( 1 9 8 9 ) . 

C o n s e q u e n t l y , t h e Referee's d i s m i s s a l o r d e r i s v a c a t e d and t h i s m a t t e r i s 
remanded t o t h e P r e s i d i n g Referee w i t h i n s t r u c t i o n s t o a s s i g n t h i s case t o 
a n o t h e r R e f e r e e . The d e s i g n a t e d Referee s h a l l s chedule a h e a r i n g c o n c e r n i n g t h e 
i s s u e s r a i s e d by c l a i m a n t ' s h e a r i n g r e q u e s t , as w e l l as SAIF's o f f s e t a u t h o r i z a 
t i o n r e q u e s t . A t t h a t h e a r i n g , t h e Referee w i l l d e t e r m i n e what e x h i b i t s s h o u l d 
be r e c e i v e d , b u t no e x h i b i t s s h a l l be r e c e i v e d w h i c h were n o t s u b m i t t e d as e v i 
dence i n t h e p r i o r h e a r i n g , nor s h a l l any w i t n e s s , i n c l u d i n g c l a i m a n t , be p e r 
m i t t e d t o t e s t i f y who was not pr e p a r e d t o t e s t i f y a t t h e p r i o r h e a r i n g . 

A c c o r d i n g l y , t h e Referee's o r d e r d a t e d September 30, 1987 i s v a c a t e d . 
T h i s m a t t e r i s remanded t o P r e s i d i n g Referee Daughtry f o r f u r t h e r a c t i o n c o n s i s 
t e n t w i t h t h i s o r d e r . 

I T IS SO ORDERED. 

December 12, 1990 ; C i t e as 42 Van N a t t a 2767 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ORVAL W. BARFKNECHT, Claimant 

WCB Case Nos. 90-12883 & 90-12884 
ORDER OF DISMISSAL 

P o z z i , e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

The i n s u r e r has r e q u e s t e d Board r e v i e w o f Referee Myzak's o r d e r d a t e d 
O c t o b e r 29, 1990. We have revi e w e d t h e r e q u e s t t o d e t e r m i n e whether we have 
j u r i s d i c t i o n t o c o n s i d e r i t . We conclude t h a t j u r i s d i c t i o n r e s t s w i t h t h e 
H e a r i n g s D i v i s i o n . 

FINDINGS OF FACT 

The Referee's O p i n i o n and Order i s s u e d October 29, 1990. On November 27, 
1990, R e f e r e e Myzak i s s u e d an Order o f Abatement t o c o n s i d e r t h e i n s u r e r ' s 
O c t o b e r 3 1 , 1990 r e q u e s t f o r r e c o n s i d e r a t i o n . That same day, t h e i n s u r e r f i l e d 
i t s r e q u e s t f o r Board r e v i e w . 

CONCLUSIONS OF LAW 

Where s i m u l t a n e o u s a c t s a f f e c t t h e v e s t i n g o f j u r i s d i c t i o n i n t h i s forum, 
i n t h e i n t e r e s t o f a d m i n i s t r a t i v e economy and s u b s t a n t i a l j u s t i c e , we w i l l g i v e 
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e f f e c t t o t h e a c t t h a t r e s u l t s i n t h e r e s o l u t i o n o f t h e c o n t r o v e r s y a t t h e 
l o w e s t p o s s i b l e l e v e l . James D. Whitney, 37 Van N a t t a 1463 ( 1 9 8 5 ) . 

Here, s i n c e t h e Referee abated her o r d e r s i m u l t a n e o u s l y w i t h t h e i n s u r e r ' s 
r e q u e s t f o r Board r e v i e w , we s h a l l g i v e e f f e c t t o t h e Order o f Abatement. 
A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d as p r e m a t u r e . T h i s 
m a t t e r i s remanded t o t h e Referee f o r f u r t h e r c o n s i d e r a t i o n . 

IT I S SO ORDERED. <• 

December 12, 1990 ; C i t e as 42 Van N a t t a 2768 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
OVID D. BROWN, Claimant 
WCB Case No. 89-20907 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee I r v i n g ' s o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n Order award o f 2 p e r c e n t (6.4 degrees) u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r a low back c o n d i t i o n . On r e v i e w , t h e i s s u e i s 
e x t e n t o f permanent d i s a b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was not e n t i t l e d t o an a d d i t i o n a l 
award o f permanent d i s a b i l i t y , because she found t h a t t h e r e was no c a u s a l l i n k 
between c l a i m a n t ' s impairment and t h e compensable i n j u r y . We n o t e t h a t , even 
assuming a c a u s a l l i n k e x i s t s , t h e r e i s no impairment on wh i c h t o award a d d i 
t i o n a l d i s a b i l i t y . 

C l a i m a n t f i r s t contends t h a t he i s e n t i t l e d t o an a d d i t i o n a l 4 p e r c e n t 
permanent p a r t i a l d i s a b i l i t y f o r an unoperated d i s c derangement. Former OAR 
436-35-350(2) a l l o w s 4 p e r c e n t permanent d i s a b i l i t y f o r "any u n o p e r a t e d r u p t u r e 
b u l g e o r o t h e r d i s c derangement." I n t h i s case, however, t h e o n l y e v i d e n c e con
c e r n i n g a d i s c derangement i s Dr. T s a i ' s 1984 d i a g n o s i s o f a r e s o l v e d t r a u m a t i c 
d i s c h e r n i a t i o n o f L4-5. (Ex. 6) A l t h o u g h c l a i m a n t may have a t one t i m e had 
t h e d i s c h e r n i a t i o n , t h e h e r n i a t i o n has now sub s i d e d . The s t a n d a r d s make no 
a l l o w a n c e f o r a r e s o l v e d d i s c h e r n i a t i o n . 

Moreover, even i f c l a i m a n t c o n t i n u e d t o have t h e h e r n i a t i o n , he must p r o v e 
by a preponderance o f t h e ev i d e n c e t h a t t h e r e were some r e s i d u a l symptoms asso
c i a t e d w i t h t h e d i s c h e r n i a t i o n . Dale K. B o i l i n g , 42 Van N a t t a 2001 ( 1 9 9 0 ) . A t 
t h e t i m e o f h e a r i n g , no r e s i d u a l symptoms were no t e d . A c c o r d i n g l y , no i m p a i r 
ment v a l u e f o r an u n o p e r a t e d d i s c derangement i s w a r r a n t e d . 

C l a i m a n t n e x t contends t h a t he i s e n t i t l e d t o an a d d i t i o n a l 5 p e r c e n t p e r 
manent p a r t i a l d i s a b i l i t y f o r c h r o n i c r e s i d u a l s i n h i s back. Former OAR 436-35-
320(4) a l l o w s 5 p e r c e n t permanent d i s a b i l i t y f o r c h r o n i c c o n d i t i o n s l i m i t i n g 
r e p e t i t i v e use o f an unscheduled body p a r t . I n t h i s case, however, t h e o n l y 
e v i d e n c e c o n c e r n i n g such c h r o n i c c o n d i t i o n s i s c l a i m a n t ' s t e s t i m o n y t h a t , i f he 
s i t s f o r a l o n g p e r i o d o f t i m e , h i s back becomes " u n c o m f o r t a b l e . " There i s no 
ev i d e n c e o f any r e s t r i c t i o n s r e l a t i n g t o bending, c a r r y i n g , l i f t i n g , t w i s t i n g o r 
w a l k i n g . Thus, t h e r e i s no eviden c e from which a f a c t f i n d e r c o u l d d e t e r m i n e 
t h a t t h e r e a r e c h r o n i c c o n d i t i o n s which w a r r a n t a d d i t i o n a l permanent d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 28, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD S. HOOKLAND, Claimant 

Own Mot i o n No. 90-0370M 
2ND OWN MOTION ORDER ON RECONSIDERATION 

Malagon, e t a l . , C l aimant A t t o r n e y s 
SAIF L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s t h a t t h e Board r e c o n s i d e r i t s November 23, 1990, 
Own M o t i o n Order on R e c o n s i d e r a t i o n i n t h e a f o r e m e n t i o n e d case. C l a i m a n t con
t e n d s t h a t h i s r e q u e s t f o r r e c o n s i d e r a t i o n was t i m e l y s u b m i t t e d . 

Here, t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s d a t e d November 19, 1990. 
Pur s u a n t t o OAR 438-12-062(2), c l a i m a n t had (30) days t o r e q u e s t r e c o n s i d e r a 
t i o n . The o n l y e x c e p t i o n s a r e when a r e q u e s t i s f i l e d w i t h i n (60) days and good 
cause has been demo n s t r a t e d o r i f e x t r a o r d i n a r y c i r c u m s t a n c e s a r e deemed t o have 
e x i s t e d . OAR 438-12-065(2). 

I n t h i s case, t h e t h i r t i e t h day f e l l on Sa t u r d a y , November 1 7 t h . 
Oregon S t a t u t e s p r o v i d e t h a t "Any a c t a u t h o r i z e d , r e q u i r e d o r p e r m i t t e d t o be 
p e r f o r m e d on a h o l i d a y as d e s i g n a t e d i n t h i s s e c t i o n may be p e r f o r m e d on t h e 
n e x t s u c c e e d i n g b u s i n e s s day" ORS 187.010(3). The s t a t u e does n o t i n c l u d e 
S a t u r d a y s as a l e g a l h o l i d a y . F u r t h e r t h e r u l e s o f c i v i l p r o c e d u r e and a p p e l a t e 
p r a c t i c e , argued by c l a i m a n t , do no t a p p l y . 

We do n o t agree w i t h c l a i m a n t t h a t t h e e x p i r a t i o n o f t h e appeal t i m e 
on a weekend, ( S a t u r d a y ) , i s good cause. 

We a l s o f a i l t o f i n d t h a t e x t r a o r d i n a r y c i r c u m s t a n c e s e x i s t i n t h i s 
case t o e x t e n d t h e f i l i n g p e r i o d . OAR 438-12-063. 

T h e r e f o r e , r e c o n s i d e r a t i o n i s d e n i e d . The p a r t i e s r i g h t s o f r e c o n 
s i d e r a t i o n and appeal s h a l l c o n t i n u e t o r u n from t h e d a t e o f o u r p r i o r o r d e r . 

I T IS SO ORDERED. 

December 12, 1990 C i t e as 42 Van N a t t a 2769 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
FRED H. RITCHERSON, Claimant 

WCB Case No. 89-13150 
ORDER ON REVIEW 

Moomaw, e t a l . , C l aimant A t t o r n e y s 
David O. Home, Defense A t t o r n e y 

Reviewed by Board Members Myers and Gerner. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee B e n n e t t ' s o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f c l a i m a n t ' s back and r i g h t s h o u l d e r i n j u r y c l a i m . 
On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s " as our " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The Referee c o n c l u d e d t h a t t h e i n j u r y r e c e i v e d by c l a i m a n t on h i s way t o 
work was n o t compensable. We agree. 
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A compensable i n j u r y i s an a c c i d e n t a l i n j u r y " a r i s i n g o u t o f o r i n t h e 
c o u r s e o f employment." ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . As a g e n e r a l r u l e , i n j u r i e s sus
t a i n e d w h i l e g o i n g t o o r coming f r o m work a r e n o t compensable. SAIF v. R e e l , 
303 Or 210 ( 1 9 8 7 ) . However, as t h e Court r e c e n t l y r e i t e r a t e d i n Cope v. West 
Americans I n s . Co., 309 Or 232 ( 1 9 9 0 ) , t h e r e are e x c e p t i o n s t o t h e "coming and 
g o i n g r u l e . " 

I n Montgomery Ward v. C u t t e r , 64 Or App 759 ( 1 9 8 3 ) , a c l a i m a n t was i n j u r e d 
on h e r way t o work i n an employee p a r k i n g l o t . The c o u r t found t h e i n j u r y com
p e n s a b l e , because o f t h e employer's c o n t r o l over t h e area: 

" [ I I n j u r i e s t h a t occur i n p a r k i n g l o t s t h a t a re 
owned and m a i n t a i n e d by t h e employer a r i s e out o f 
and i n t h e course o f employment and are compensable. 
I f t h e i n j u r y occurs i n a p a r k i n g l o t or other o f f -
p r e m i s e s area which t h e employer has no c o n t r o l , i t 
i s g e n e r a l l y n o t compensable." 64 Or App a t 762. 

I n N e l s o n v. Douglas F i r Plywood Co., 260 Or 53 ( 1 9 7 1 ) , a c l a i m a n t was i n 
j u r e d on h e r way t o work a t t h e i n t e r s e c t i o n o f a p u b l i c r o a d and her employer's 
p r i v a t e r o a d l e a d i n g t o t h e p l a n t . The Court found t h e i n j u r y compensable, 
because t h e r o a d was t h e o n l y means t o e n t e r t h e p l a n t and most o f t h e t r a f f i c i n 
t h e a r e a c o n s i s t e d o f employees' a u t o m o b i l e s and t h e employer's t r u c k s : 

" I f t h e employee's employment r e q u i r e s him t o use an 
e n t r a n c e o r e x i t t o o r from h i s work wh i c h exposes 
him t o hazards i n a g r e a t e r degree t h a n t h e common 
p u b l i c , he i s r e g a r d e d as b e i n g w i t h i n t h e c o u r s e o f 
h i s employment." 260 Or a t 57. 

T h e r e f o r e , t h e C o u r t i n Cope v. West Americans I n s . Co., s u p r a , c o n c l u d e d 
t h a t an i n j u r y may be compensable, even i f i t o c c u r s w h i l e t h e c l a i m a n t i s g o i n g 
t o o r coming f r o m work, i f t h e employer e x e r c i s e s some " c o n t r o l " o v e r t h e p l a c e 
where t h e i n j u r y o c c u r s . 309 Or a t 239. The Court added t h a t i t i s i m m a t e r i a l 
w hether such " c o n t r o l " i s demonstrated by t h e employer's p r o p e r t y r i g h t s t o t h e 
p r e m i s e s o r by i n c r e a s e d , e m p l o y e r - c r e a t e d hazards. Some fo r m o f employer con
t r o l o f t h e a r e a d e m o n s t r a t e s t h e w o r k - c o n n e c t i o n necessary t o make t h e i n j u r y 
compensable. I d . 

I n t h i s case, c l a i m a n t was i n j u r e d i n a motor v e h i c l e a c c i d e n t w h i c h 
o c c u r r e d a t t h e i n t e r s e c t i o n o f a p u b l i c r oad and a d r i v e w a y l e a d i n g t o t h e em
p l o y e e p a r k i n g l o t . C l a i m a n t f i r s t contends t h a t h i s employer e x e r c i s e d "con
t r o l " o v e r t h e area i n s o f a r as t h a t t e r m i s used t o mean o w n e r s h i p , maintenance 
o r i n f l u e n c e . We d i s a g r e e . There i s no evidence t h a t t h e employer r e g u l a r l y 
e x e r p i s e d c o n t r o l o v e r t h e s t r e e t , d r i v e w a y o r p a r k i n g l o t . R a t h e r , t h e s t r e e t ' 
was m a i n t a i n e d by t h e C i t y o f P o r t l a n d . ARCO le a s e d t h e p a r k i n g l o t , w h i c h was 
m a i n t a i n e d by t h e P o r t o f P o r t l a n d . The P o r t o f P o r t l a n d a l s o m a i n t a i n e d t h e 
d r i v e w a y and p r o v i d e d s e c u r i t y f o r t h e area. C l a i m a n t ' s a s s e r t i o n t h a t h i s em
p l o y e r had p o s t e d a c o n s t r u c t i o n speed l i m i t s i g n i n t h e area i s u n s u b s t a n t i a t e d 
and we do n o t f i n d i t p e r s u a s i v e . 

C l a i m a n t n e x t contends t h a t t h e use o f t h e p a r k i n g l o t exposed him t o 
i n c r e a s e d , e m p l o y e r - c r e a t e d hazards. He argues t h a t , i n o r d e r t o e n t e r t h e 
p a r k i n g l o t , he was r e q u i r e d t o c u t across two l a n e s o f t r a f f i c o v e r a v e r y 
s h o r t d i s t a n c e . We d i s a g r e e . The e n t r a n c e c l a i m a n t used on t h e day o f t h e 
a c c i d e n t was n o t t h e o n l y means f o r employees t o e n t e r t h e p a r k i n g l o t . Compare 
Nelson v. Douglas F i r Plywood, supra. Rather, a second e n t r a n c e was l o c a t e d 
f u r t h e r down t h e s t r e e t , t h e use o f which would n o t have r e q u i r e d c l a i m a n t t o 
d a r t a c r o s s t r a f f i c . A l t h o u g h t h a t e n t r a n c e i s marked " e x i t " when t h e p a r k i n g 
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l o t i s c l o s e d d u r i n g w o r k i n g hours, i t i s commonly used as an e n t r a n c e d u r i n g 
s h i f t changes and has arrows p a i n t e d on t h e pavement i n d i c a t i n g t h a t t r a f f i c 
f l o w i n b o t h d i r e c t i o n s i s p e r m i t t e d . 

We co n c l u d e - t h a t c l a i m a n t was n o t r e q u i r e d t o use an e n t r a n c e t o h i s work 
t h a t exposed him t o hazards i n a g r e a t e r degree t h a n t h e common p u b l i c . The 
d e c i s i o n t o use t h a t p a r t i c u l a r e n t r a n c e was h i s , n o t h i s e m p l o y e r ' s . We t h e r e 
f o r e c o n c l u d e t h a t t h e c o n n e c t i o n between t h e i n j u r y and t h e employment i s 
i n s u f f i c i e n t t o make t h e i n j u r y compensable. 

ORDER 

The Referee's o r d e r d a t e d December 6, 1989 i s a f f i r m e d . 

December 12, 1990 C i t e as 42 Van N a t t a 2771 (1990.) 

I n t h e M a t t e r o f t h e Compensation o f 
EDWIN A. STEINBORN, Claimant 

WCB Case No. 87-03249 
ORDER ON REVIEW 

Emmons, e t a l . , C l aimant A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t i n i t i a l l y r e q u e s t e d r e v i e w o f Referee Daron's o r d e r t h a t u p h e l d 
t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s c l a i m f o r c o r o n a r y a r t e r y 
d i s e a s e , p e p t i c u l c e r d i s e a s e , g a s t r i t i s , d i a b e t e s and o b e s i t y . The Board 
remanded t h e case t o t h e Referee w i t h i n s t r u c t i o n s t o i n c l u d e i n t h e r e c o r d a 
copy o f t h e employer's acceptance o f c l a i m a n t ' s 1986 c l a i m f o r r e s p i r a t o r y 
d i f f i c u l t i e s . The Board i n s t r u c t e d t h e Referee t o i s s u e an i n t e r i m o r d e r d i s 
c u s s i n g any e f f e c t t h e acceptance had on h i s p r i o r o r d e r . The Ref e r e e h e l d a 
h e a r i n g on t h e acceptance i s s u e and, as a r e s u l t , i s s u e d an I n t e r i m Order On 
Remand r e v e r s i n g h i s p r i o r o r d e r and s e t t i n g a s i d e t h e employer's d e n i a l . The 
Ref e r e e ' s I n t e r i m Order On Remand i s now b e f o r e us on r e v i e w . The i s s u e on r e 
v i e w i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t i s an a s t h m a t i c who began w o r k i n g f o r t h e employer i n 1969. He 
s u b s e q u e n t l y e x p e r i e n c e d i n c r e a s e d asthma symptoms. I n 1971, he was f i r s t p r e 
s c r i b e d p r e d n i s o n e t o c o n t r o l h i s symptoms. Prednisone i s a c o r t i c o s t e r o i d 
w h i c h causes numerous s i d e e f f e c t s . B e g i n n i n g i n 1974, c l a i m a n t was diagnosed 
w i t h numerous o t h e r c o n d i t i o n s , i n c l u d i n g c o r o n a r y a r t e r y d i s e a s e , a p e p t i c 
u l c e r , g a s t r i t i s , d i a b e t e s and o b e s i t y . C l a i m a n t ' s asthma c o n d i t i o n worsened 
f u r t h e r i n 1986 and h i s t r e a t i n g p h y s i c i a n , Dr. Bardana, t o o k him o f f work. The 
f i r s t n o t i c e t o c l a i m a n t t h a t h i s work c o n t r i b u t e d t o h i s c o n d i t i o n was a t t h e 
t i m e he was t a k e n o f f work by Dr. Bardana. 

C l a i m a n t s u b m i t t e d h i s c l a i m t o t h e employer on an "Employee's R e p o r t o f 
O c c u p a t i o n a l I n j u r y o r Disease." (Ex. 6 1 ) . He s t a t e d t h a t h i s c o m p l a i n t s began 
a " l o n g t i m e ago" (Box 1 4 ) , and began "about 1967 o r so" (Box 2 2 ) . The n a t u r e 
o f t h e d i s e a s e was " b r o n c h i a l asthma" (Box 1 5 ) , and t h e p a r t o f body a f f e c t e d 
was " l u n g s " (Box 1 6 ) . He a l s o s t a t e d , "Can't b r e a t h e i n a i r . No room f o r a i r 
i n l u n g s . Very p a i n f u l . Gets my h e a r t t o h u r t i n g - i f I t r y t o b r e a t h e t o o h a r d " 
(Box 2 1 ) . From t h i s r e p o r t , t h e employer p r e p a r e d a Form 801, i n w h i c h t h e 
c l a i m was i d e n t i f i e d as one f o r " r e s p i r a t o r y d i f f i c u l t i e s . " (Ex. 4 0 ) . The 
c l a i m was i n i t i a l l y d e f e r r e d on t h e Form 801. The employer concedes t h a t i t 
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l a t e r a c c e p t e d t h e c l a i m , a l t h o u g h i t d i d n o t i s s u e a s t a n d a r d acceptance f o r m . 
I t d i d i s s u e a Form 1502, d a t e d August 27, 1986, w i t h t h e — f o l l o w i n g n o t i c e 
d i r e c t e d t o c l a i m a n t : " C l a i m a n t — B a s e d On M e d i c a l Evidence Your C l a i m Has Now 
Been A c c e p t e d As A Compensable Claim." (Ex. 6 0 ) . The employer s e n t a ca r b o n 
copy o f t h i s Form 1502 t o c l a i m a n t . On February 25, 1987, t h e " e m p l o y e r d e n i e d 
c o m p e n s a b i l i t y f o r c o r o n a r y a r t e r y d i s e a s e , p e p t i c u l c e r , g a s t r i t i s , and 
o b e s i t y . On J u l y 8, 1987, t h e employer d e n i e d t h e d i a b e t e s c o n d i t i o n . 

FINDINGS OF ULTIMATE FACT 

The employer a c c e p t e d c l a i m a n t ' s l o n g - s t a n d i n g asthma c o n d i t i o n d a t i n g 
back t o 1969. 

C l a i m a n t ' s c o r o n a r y a r t e r y d i s e a s e , p e p t i c u l c e r d i s e a s e , g a s t r i t i s , 
d i a b e t e s and o b e s i t y a r e n o t t h e r e s u l t o f an independent, n o n i n d u s t r i a l cause. 
These c o n d i t i o n s a r e m a t e r i a l l y r e l a t e d t o t h e accepted asthma c o n d i t i o n and 
r e l a t e d use o f p r e d n i s o n e . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t contends t h a t h i s c o r o n a r y a r t e r y d i s e a s e , p e p t i c u l c e r , g a s t r i 
t i s , o b e s i t y and d i a b e t e s a r e compensable because t h e y were caused by t h e 
p r e d n i s o n e he t o o k f o r h i s asthma; Claimant argues t h a t t h e c o n d i t i o n s a r e com
pens a b l e as d i r e c t and n a t u r a l consequences o f h i s compensable asthma c o n d i t i o n , 
and a r e n o t t h e r e s u l t o f an independent, n o n i n d u s t r i a l cause. C h r i s t e n s o n v. 
SAIF, 270 Or App 595 (1 9 6 6 ) . 

The employer argues t h a t i t o n l y accepted c l a i m a n t ' s asthma c o n d i t i o n as 
o f 1986, a t w h i c h t i m e i t became d i s a b l i n g , and t h a t c l a i m a n t ' s work a c t i v i t y 
p r i o r t o t h a t t i m e d i d n o t c o n t r i b u t e t o t h e c o n d i t i o n . The employer c o n t e n d s 
t h e c o r o n a r y a r t e r y d i s e a s e , p e p t i c u l c e r , g a s t r i t i s , o b e s i t y and d i a b e t e s a r e 
no t compensable under t h e "range o f compensable consequences" d o c t r i n e because 
t h e y were caused by t r e a t m e n t f o r an unaccepted, noncompensable p r e d i s a b i l i t y 
asthma c o n d i t i o n , and were n o t worsened by p r e d n i s o n e t r e a t m e n t a f t e r t h e asthma 
became compensable i n 1986. 

The R e f e r e e f o u n d i n h i s I n t e r i m Order on Remand t h a t t h e employer's 
n o t i c e o f acceptance on t h e Form 1502, t h e o n l y w r i t t e n n o t i c e i n e v i d e n c e 
i s s u e d by t h e employer, was a f o r m a l acceptance. The Referee f u r t h e r f o u n d t h a t 
t h e c o n d i t i o n a c c e p t e d by t h e employer was t h e " l o n g e x i s t i n g b r o n c h i a l asthma" 
r e f e r e n c e d on t h e "Employee's Report o f O c c u p a t i o n a l I n j u r y o r Disease" f i l e d by 
c l a i m a n t . Based on t h i s b road acceptance, t h e Referee c o n c l u d e d t h a t t h e d e n i e d 
c o n d i t i o n s were compensable. 

The employer has conceded t h a t i t accepted c l a i m a n t ' s c l a i m f o r h i s asthma 
c o n d i t i o n . A c c o r d i n g l y , t h e Referee's c o n c l u s i o n t h a t t h e n o t i c e t o c l a i m a n t on 
t h e Form 1502 was a b i n d i n g acceptance was unnecessary, and we do n o t adopt t h a t 
p o r t i o n o f t h e R e f e r e e ' s o r d e r . We concur i n t h e Referee's c o n c l u s i o n t h a t t h e 
d e n i e d c o n d i t i o n s were compensable, based on t h e f o l l o w i n g r e a s o n i n g . 

The u n c o n t r a d i c t e d m e d i c a l e v i d e n c e i n d i c a t e s t h a t c l a i m a n t ' s p r e s c r i b e d 
s t e r o i d r e gimen f o r h i s asthma c o n d i t i o n e i t h e r caused o r worsened each o f t h e 
d e n i e d c o n d i t i o n s . Dr. Bardana, M.D., Head, D i v i s i o n o f A l l e r g y and C l i n i c a l 
Immunology, Oregon H e a l t h Sciences U n i v e r s i t y , who t r e a t e d c l a i m a n t s i n c e 1974, 
r e p o r t e d t h a t f r o m c l a i m a n t ' s e a r l i e s t exposure t o c o r t i c o s t e r o i d s , h i s a p p e t i t e 
i n c r e a s e d , as i s t y p i c a l w i t h t h i s d r u g , which caused a 50 pound w e i g h t g a i n . 
T h i s w e i g h t g a i n unmasked a d i a b e t i c p r o c l i v i t y r e s u l t i n g i n a d u l t o n s e t 
d i a b e t e s ; t h u s , c l a i m a n t ' s i n s u l i n dependent d i a b e t e s was a d i r e c t r e s u l t o f h i s 
s t e r o i d t h e r a p y . (Ex. 4, 19-1, 4 9 ) . 
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C l a i m a n t ' s w e i g h t g a i n was a l s o a s s o c i a t e d w i t h h y p e r t e n s i o n , w h i c h i n 
t u r n c o n t r i b u t e d t o t h e development o f c l a i m a n t ' s c o r o n a r y a r t e r y d i s e a s e . 
(Ex. 44, 49, 5 1 , 5 4 ) . P e p t i c u l c e r d i s e a s e was a l s o unmasked, as a r e s u l t o f 
t h e use o f c o r t i c o s t e r o i d s . Thus, c l a i m a n t ' s p e p t i c u l c e r d i s e a s e was ex a c e r 
b a t e d by h i s s t e r o i d regimen. (Ex. 4 9 ) . Dr. Bardana c o n c l u d e d t h a t p r e d n i s o n e 
was a ma j o r c o n t r i b u t o r t o t h e development o f c l a i m a n t ' s o b e s i t y , p e p t i c u l c e r 
d i s e a s e , h y p e r t e n s i o n and d i a b e t e s . Dr. Rudin, M.D., a p u l m o n o l o g i s t who p e r 
formed an independent m e d i c a l e x a m i n a t i o n , agreed w i t h Dr. Bardana's d e s c r i p t i o n 
o f t h e mechanism o f c a u s a t i o n . I n a d d i t i o n , she no t e d t h a t p r e d n i s o n e i s a 
g a s t r i c i r r i t a n t and t h u s a g g r a v a t e d c l a i m a n t ' s g a s t r i t i s . (Ex. 5 4 ) . 

A c c o r d i n g l y , we conclu d e t h a t c l a i m a n t ' s c o r o n a r y a r t e r y d i s e a s e , p e p t i c 
u l c e r , g a s t r i t i s , o b e s i t y and d i a b e t e s are m a t e r i a l l y r e l a t e d t o h i s p r e d n i s o n e 
use and a r e n o t t h e r e s u l t o f an independent, n o n i n d u s t r i a l cause. See 
C h r i s t e n s o n v. SAIF, supra. T h e r e f o r e , t h e s e c o n d i t i o n s a r e compensable i f t h e 
l o n g - s t a n d i n g asthma c o n d i t i o n t r e a t e d w i t h p r e d n i s o n e i s an a c c e p t e d c o n d i t i o n . 
See Bauman v. SAIF, 295 Or 788 (1983). We conclude t h a t t h e employer accepted 
c l a i m a n t ' s asthma c o n d i t i o n i n i t s e n t i r e t y . Consequently, i t i s r e s p o n s i b l e 
f o r t h e d e n i e d c o n d i t i o n s r e s u l t i n g from t h e p r e d n i s o n e t r e a t m e n t . 

The employer s t a t e d on a Form 1502, d a t e d August 27, 1986: " C l a i m a n t — 
Based On M e d i c a l Evidence Your Claim Has Now Been Accepted As A Compensable 
C l a i m . " (emphasis added). The o n l y c l a i m f i l e d by c l a i m a n t was t h e "Employee's 
Rep o r t o f O c c u p a t i o n a l I n j u r y o r Disease" f o r l o n g - s t a n d i n g b r o n c h i a l asthma, 
worsened by work exposure t o smoke and d u s t . The Form 801 was p r e p a r e d by t h e 
employer and was n o t s i g n e d o r o t h e r w i s e approved by c l a i m a n t . A c c o r d i n g l y , i n 
a c c e p t i n g "your c l a i m " we conclude t h a t t h e employer a c c e p t e d t h e c l a i m f i l e d by 
c l a i m a n t f o r h i s l o n g - s t a n d i n g b r o n c h i a l asthma. 

I n summary, we conclude t h a t t h e employer accepted c l a i m a n t ' s asthma con
d i t i o n i n i t s e n t i r e t y . We f u r t h e r conclude t h a t c l a i m a n t ' s c o r o n a r y a r t e r y 
d i s e a s e , p e p t i c u l c e r , g a s t r i t i s , o b e s i t y and d i a b e t e s a r e m a t e r i a l l y r e l a t e d t o 
t h e p r e d n i s o n e p r e s c r i b e d f o r t h e accepted asthma c o n d i t i o n , and ar e n o t t h e r e 
s u l t o f an ind e p e n d e n t , n o n i n d u s t r i a l cause. Consequently, t h e employer i s 
r e s p o n s i b l e f o r t h o s e c o n d i t i o n s as d i r e c t and n a t u r a l consequences o f t h e 
a c c e p t e d asthma c o n d i t i o n . See C h r i s t e n s o n v. SAIF, supra. A c c o r d i n g l y , we 
agree w i t h t h e Referee's u l t i m a t e r u l i n g s e t t i n g a s i d e t h e employer's d e n i a l o f 
t h e s e c o n d i t i o n s . 

ORDER 

The Referee's o r d e r d a t e d November 6, 1987, as amended August 20, 1990, i s 
a f f i r m e d . 

December 12, 1990 C i t e as 42 Van N a t t a 2773 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SHIRLENE E. VOLCAY, Claimant 

WCB Case No. 89-11517 
ORDER ON REVIEW 

Mark A. La n s i n g , Claimant A t t o r n e y 
David L i l l i g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The noncomplying employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
Brown's o r d e r w h i c h d e c l i n e d t o s e t a s i d e t h e SAIF C o r p o r a t i o n ' s a c c e p t a n c e , on 
i t s b e h a l f , o f c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome c l a i m . I n i t s b r i e f , 
t h e n o n c o m p l y i n g employer a l s o argues t h a t t h e Referee e r r e d i n a d m i t t i n g i n t o 
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e v i d e n c e an e x h i b i t . On r e v i e w , t h e i s s u e s a r e a d m i s s i o n o f e v i d e n c e and com
p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t has worked as a f i e l d worker, p r i m a r i l y c u t t i n g / p r u n i n g p l a n t s 
f o r t h e non c o m p l y i n g employer, s i n c e J u l y 6 1987. (Ex. 2A-2). C l a i m a n t worked 
seven days a week. The chore t h a t caused c l a i m a n t t h e most t r o u b l e t o her arms 
and hands was c u t t i n g p l a n t s . T h i s j o b r e q u i r e d her t o use a " b e l l y bender" — 
a h a n d - o p e r a t e d t o o l w h i c h c l a i m a n t had t o squeeze w i t h h er hands a p p r o x i m a t e l y 
15-20 t i m e s p e r m i n u t e . ( T r . 22-23). 

C l a i m a n t saw Dr. Shames, M.D., on March 3, 1989, f o r numbness and p a i n i n 
her hands. (Ex. A - l ) . Dr. Shames r e f e r r e d c l a i m a n t t o Dr. Appleby, o r t h o p e d i c 
s urgeon, who d i a g n o s e d b i l a t e r a l c a r p a l t u n n e l syndrome on March 29, 1989. 
(Ex. 1 ) . The employer was found t o be noncomplying on A p r i l 14, 1989, by Pro
posed and F i n a l Order. (Ex. 2C). By l e t t e r d a t e d A p r i l 14, 1989, a copy o f 
w h i c h was s e n t t o t h e noncomplying employer by c e r t i f i e d m a i l , t h e Compliance 
D i v i s i o n r e f e r r e d c l a i m a n t ' s c l a i m t o SAIF f o r p r o c e s s i n g . (Exs. 2B & 2D). 
SAIF a c c e p t e d c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome as a d i s a b l i n g c l a i m 
on May 24, 1989. (Ex. 3 ) . The noncomplying employer, c h a l l e n g i n g t h e compens
a b i l i t y o f c l a i m a n t ' s c l a i m , r e q u e s t e d a h e a r i n g on June 16, 1989, more t h a n 60 
days f r o m t h e d a t e t h e c l a i m was r e f e r r e d t o SAIF. 

CONCLUSIONS OF LAW AND OPINION 
Evidence 

I n i t s b r i e f , t h e noncomplying employer argues t h a t t h e Re f e r e e e r r e d i n 
a d m i t t i n g e x h i b i t 5, an uns i g n e d r e p o r t by Dr. Appleby, o r t h o p e d i c surgeon, 
w r i t t e n on Dr. Appleby's l e t t e r h e a d s t a t i o n a r y w i t h t h e c l o s i n g : 

"DICTATED BUT NOT SIGNED 
TO EXPEDITE DELIVERY TO YOU 
D a v i d M. Appleby, M.D." 

The n o n c o m p l y i n g employer, a p p e a r i n g p r o se a t t h e h e a r i n g , argues t h a t 
Dr. A p p l e b y ' s r e p o r t s h o u l d n o t have been a d m i t t e d as ev i d e n c e w i t h o u t f u r t h e r 
a u t h e n t i c a t i o n and Dr. Appleby's presence a t t h e h e a r i n g f o r c r o s s - e x a m i n a t i o n . 
We agree w i t h t h e Referee's r u l i n g t o admit e x h i b i t 5. 

ORS 656.283(7) s e t s t h e s t a n d a r d by which e v i d e n c e i s a d m i t t e d i n w o r k e r s ' 
compensation h e a r i n g s . The s t a t u t e s p e c i f i c a l l y s t a t e s t h a t " t h e r e f e r e e i s n o t 
bound by common law o r s t a t u t o r y r u l e s o f evidence o r by t e c h i n i c a l o r f o r m a l 
r u l e s o f p r o c e d u r e , and may conduct t h e h e a r i n g i n any manner t h a t w i l l a c h i e v e 
s u b s t a n t i a l j u s t i c e . " Referees have g r e a t d i s c r e t i o n t o a l l o w and deny admis
s i o n o f e v i d e n c e a t h e a r i n g and, i f t h e t e s t i m o n y has some p r o b a t i v e v a l u e , t h e 
Refe r e e may ad m i t i t . Rodney R. Rouse, 38 Van N a t t a 448 ( 1 9 8 6 ) . 

E x h i b i t 5 i s a r e p o r t d i c t a t e d by Dr. Appleby and w r i t t e n on h i s l e t t e r 
head s t a t i o n a r y . There i s no reason t o q u e s t i o n i t s a u t h e n t i c i t y . We c o n c l u d e 
t h a t t h e R e f e r e e d i d n o t abuse h i s d i s c r e t i o n i n a d m i t t i n g e x h i b i t '5 i n t o e v i 
dence. 

C o m p e n s a b i l i t y 

Where a noncom p l y i n g employer r e q u e s t s a h e a r i n g c h a l l e n g i n g t h e compens
a b i l i t y o f a c l a i m more t h a n 60 days a f t e r t h e c l a i m was r e f e r r e d t o SAIF, 
SAIF's a c c e p t a n c e may n o t be s e t a s i d e absent a showing o f f r a u d , m i s r e p r e s e n t a 
t i o n o r o t h e r i l l e g a l a c t i v i t i e s capable o f a f f e c t i n g SAIF's a c c e p t a n c e . 
ORS 6 5 6 . 2 6 2 ( 6 ) ; Bauman v^. SAIF, 295 Or 788 ( 1 9 8 3 ) ; K r i s t i L. Chase. 42 Van 
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N a t t a 1247 ( 1 9 9 0 ) . As t h i s r e q u e s t came a f t e r t h e e x p i r a t i o n o f t h e 60-day 
p e r i o d and no showing has been made on t h e r e c o r d o f f r a u d , m i s r e p r e s e n t a t i o n o r 
o t h e r i l l e g a l a c t i v i t y , t h e c l a i m remains compensable and i n a c c e p t e d s t a t u s . 

We n o t e f u r t h e r t h a t , even i f t h e noncomplying employer had shown t h a t 
SAIF's'acceptance had been based upon f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l 
a c t i v i t y , c l a i m a n t has e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f her c l a i m on t h e 
m e r i t s . Former ORS 656.802; Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . 

r 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 

them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $500, t o be p a i d by SAIF, 
on b e h a l f o f t h e noncomplying employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case, t h e c o m p l e x i t y o f t h e 
i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d October 3, 1989 i s a f f i r m e d . C l a i m a n t ' s a t t o r 
ney i s awarded an assessed f e e o f $500, t o be p a i d by t h e SAIF C o r p o r a t i o n on 
b e h a l f o f t h e noncomplying employer. 

December 13, 1990 C i t e as 42 Van N a t t a 2775 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KATHIE L. BLAIR, Claimant 
WCB Case No. 89-11848 

ORDER ON REVIEW 
Cr a i n e & Love, Claimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r s t r e s s - i n d u c e d 
m i g r a i n e headaches. The i s s u e on r e v i e w i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t ' s l a s t exposure t o w o r k i n g c o n d i t i o n s w h i c h c o u l d have 
caused h e r m i g r a i n e headaches was i n March 1989, t h e o c c u p a t i o n a l d i s e a s e law, 
w h i c h became e f f e c t i v e January 1, 1988, i s a p p l i c a b l e . See f o r m e r ORS 656.802; 
Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . 

T h e r e f o r e , t o be compensable, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e must f a l l 
w i t h i n one o f t h e s u b s e c t i o n s o f former ORS 656.802(1). I n p e r t i n e n t p a r t , 
f o r m e r ORS 656.802(1) d e f i n e s o c c u p a t i o n a l d i s e a s e as: 

"( a ) any d i s e a s e o r i n f e c t i o n a r i s i n g o u t o f and i n t h e 
c o u r s e o f employment caused by i n g e s t i o n o f , a b s o r p t i o n 
o f , i n h a l a t i o n o f o r c o n t a c t w i t h d u s t , fumes, v a p o r s , 
gasses, r a d i a t i o n o r o t h e r substances t o w h i c h an em
p l o y e i s n o t o r d i n a r i l y s u b j e c t e d o r exposed o t h e r t h a n 
d u r i n g a p e r i o d o f r e g u l a r a c t u a l employment t h e r e i n , 
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and w h i c h r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n d i s 
a b i l i t y o r d e a t h . 

(b) Any m e n t a l d i s o r d e r a r i s i n g o u t o f and i n t h e 
co u r s e o f employment and which r e q u i r e s m e d i c a l s e r 
v i c e s o r r e s u l t s i n p h y s i c a l d i s a b i l i t y o r d e a t h . 

( c ) Any s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s a r i s 
i n g o u t o f and i n t h e course o f employment wh i c h r e 
q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n p h y s i c a l d i s a b i l 
i t y o r d e a t h . " 

The R e f e r e e a n a l y z e d c l a i m a n t ' s c l a i m under s u b s e c t i o n ( l ) ( a ) o f f o r m e r 
ORS 656.802 and c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o c a r r y her burden o f p r o o f 
e s t a b l i s h i n g t h a t w o r k - s t r e s s a g g r a v a t e d her m i g r a i n e headache c o n d i t i o n . We 
agree t h a t c l a i m a n t has n o t e s t a b l i s h e d an o c c u p a t i o n a l d i s e a s e , b u t we do so 
based on d i f f e r e n t grounds. 

There i s no c l a i m o r evide n c e t h a t c l a i m a n t ' s headaches were caused by 
w o r k i n g c o n d i t i o n s w h i c h i n c l u d e d i n g e s t i o n o f , a b s o r p t i o n o f , i n h a l a t i o n o f o r 
c o n t a c t w i t h d u s t , fumes, v a p o r s , gasses, r a d i a t i o n , o r o t h e r t o x i c o r c o n t a c t -
t y p e c o n d i t i o n s . See Ronald V. Dickson, 42 Van N a t t a 1102, 1106 ( 1 9 9 0 ) . A c c o r d 
i n g l y , c l a i m a n t ' s headaches are n o t a p p r o p r i a t e l y a n a l y z e d as a compensable 
o c c u p a t i o n a l d i s e a s e under forme r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . 

T u r n i n g n e x t t o f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) , p h y s i c a l c o n d i t i o n s (such as 
m i g r a i n e headaches): 

" r e s u l t i n g f r o m w o r k - r e l a t e d ' s t r e s s ' a r e n o t compens
a b l e under p a r a g r a p h ( b ) , u n l e s s a 'mental d i s o r d e r ' 
has been diagnosed as t h e u n d e r l y i n g c o n d i t i o n . Only i n 
t h a t s i t u a t i o n , where p h y s i c a l c o n d i t i o n s d i r e c t l y r e 
s u l t f r o m a diagnosed mental d i s o r d e r , can a s t r e s s -
r e l a t e d p h y s i c a l c o n d i t i o n be found compensable under 
[ f o r m e r ] ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) and ( c ) . " 

D i c k s o n , s u p r a a t 1108-09. 

Here, c l a i m a n t a l l e g e d l y e x p e r i e n c e d w o r k - r e l a t e d s t r e s s i n October 1987 
w h i c h r e s u l t e d i n an a d j u s t m e n t d i s o r d e r t h a t i n t u r n i n c r e a s e d her m i g r a i n e 
headaches. A subsequent c l a i m , based on t h e a d j u s t m e n t d i s o r d e r , was d e n i e d i n 
F e b r u a r y 1988 and, i n a d i s p u t e d c l a i m s e t t l e m e n t , c l a i m a n t r e c e i v e d $9,000; 
however, t h e d e n i a l remained i n f o r c e . Now, c l a i m a n t ' s a t t o r n e y u n e q u i v o c a l l y 
s t a t e s : " T h i s i s n o t a m e n t a l c o n d i t i o n case. The c l a i m a n t does n o t have a men
t a l c o n d i t i o n o r a p s y c h i a t r i c c o n d i t i o n we're c l a i m i n g . " ( T r . 1 5 ) . F u r t h e r 
more, t h e o n l y p s y c h o l o g i c a l e v a l u a t i o n i n t h e r e c o r d p e r t a i n i n g t o t h e p r e s e n t 
m a t t e r s t a t e s t h a t c l a i m a n t has no c u r r e n t p s y c h i a t r i c c o n d i t i o n . 

There i s no p r e s e n t c l a i m o r evide n c e t h a t c l a i m a n t has a m e n t a l d i s o r d e r 
a r i s i n g o u t o f and i n t h e course o f her employment wh i c h caused t h e m i g r a i n e 
headaches. Thus, c l a i m a n t ' s headaches are n o t a compensable o c c u p a t i o n a l d i s 
ease under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) . 

F i n a l l y , c l a i m a n t ' s headaches are n o t a compensable o c c u p a t i o n a l d i s e a s e 
under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . C l a i m a n t does n o t p o i n t t o any s e r i e s o f t r a u 
m a t i c e v e n t s o r o c c u r r e n c e s o t h e r t h a n a s t r e s s f u l work e n v i r o n m e n t . I n D i c k s o n 
t h e Board h e l d t h a t a " s e r i e s o f t r a u m a t i c e v e n t s , " as t h a t phrase i s used i n 
s u b s e c t i o n ( l ) ( c ) o f fo r m e r ORS 656.802, was i n t e n d e d t o mean p h y s i c a l trauma. 
See D i c k s o n , s u p r a a t 1107. Consequently, d i s a b l i n g headaches caused by a 
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s e r i e s o f p h y s i c a l l y t r a u m a t i c e v e n t s , as opposed t o s t r e s s - r e l a t e d headaches, 
a r e compensable as an o c c u p a t i o n a l d i s e a s e . Laverne K. McCormick, 42 Van N a t t a 
1781 ( 1 9 9 0 ) , c i t i n g D i c k s o n , supra. Here, c l a i m a n t has p l a i n l y f a i l e d t o e s t a b 
l i s h a s e r i e s o f p h y s i c a l l y t r a u m a t i c e v e n t s . 

We co n c l u d e t h a t c l a i m a n t has shown t h a t j o b s t r e s s p r o b a b l y i n c r e a s e d t h e 
f r e q u e n c y o f her headaches. However, because t h e w o r k - r e l a t e d s t r e s s i s n o t 
p r o p e r l y c h a r a c t e r i z e d as an exposure t o e n v i r o n m e n t a l s u b s t a n c e s ; d i d n o t r e 
s u l t i n a m e n t a l d i s o r d e r ; and was not a s e r i e s o f t r a u m a t i c e v e n t s , c l a i m a n t 
has n o t pro v e n a compensable o c c u p a t i o n a l d i s e a s e under f o r m e r ORS 656.802. 
T h e r e f o r e , we a f f i r m t h e Referee. 

ORDER 

The Referee's o r d e r d a t e d October 30, 1989 i s a f f i r m e d . 

December 13, 1990 C i t e as 42 Van N a t t a 2777 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY A. KOCH, Claimant 
WCB Case No. 88-19110 

ORDER ON REVIEW 
P o z z i , W i l s o n , e t a l . , C l a i m a n t A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myzak's o r d e r t h a t : (1) i n c r e a s e d h i s 
u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 25 p e r c e n t (80 
d e g r e e s ) , as p r e v i o u s l y awarded by an August 1984 D e t e r m i n a t i o n Order, t o 34 
p e r c e n t (108.8 d e g r e e s ) , whereas an October 1988 D e t e r m i n a t i o n Order awarded no 
a d d i t i o n a l unscheduled permanent d i s a b i l i t y ; (2) a f f i r m e d t h e October 1988 
D e t e r m i n a t i o n Order award o f 6 p e r c e n t (9 degrees) s c h e d u l e d permanent d i s a b i l 
i t y f o r h i s r i g h t l e g i n j u r y ; and (3) a u t h o r i z e d t h e SAIF C o r p o r a t i o n ' s r e q u e s t 
f o r an o f f s e t a g a i n s t permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e e x t e n t o f 
uns c h e d u l e d and schedul e d permanent d i s a b i l i t y , and o f f s e t . We a f f i r m . 

FINDINGS OF FACT 

The Board a f f i r m s t h e Referee's F i n d i n g s o f F a c t , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has reduced t h o r a c o l u m b a r 
f l e x i o n (60 degrees) and reduced t h o r a c o l u m b a r e x t e n s i o n (10 d e g r e e s ) . A l s o as 
a r e s u l t o f h i s i n j u r y , c l a i m a n t underwent a lumbar laminectomy a t L5-S1 and has 
an u n o p e r a t e d d i s c derangement a t L4-5. As a r e s u l t o f h i s i n j u r y , c l a i m a n t has 
d i s a b l i n g p a i n w h i c h r e s t r i c t s h i s a c t i v i t y . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f unscheduled d i s a b i l i t y 

The R e f e r e e awarded c l a i m a n t 9 p e r c e n t a d d i t i o n a l u n s cheduled permanent 
d i s a b i l i t y f o r h i s low back c o n d i t i o n . The Referee a r r i v e d a t t h e d i s a b i l i t y 
f i g u r e by a p p l y i n g t h e " s t a n d a r d s " o n l y t o t h o s e f a c t o r s t h a t had changed a f t e r 
t h e l a s t award o r arrangment o f compensation. We d i s a g r e e . I n c a l c u l a t i n g 
c l a i m a n t ' s d i s a b i l i t y award and a p p l y i n g t h e " s t a n d a r d s , " we c o n s i d e r c l a i m a n t ' s 
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p r e v i o u s awards o f permanent d i s a b i l i t y made under t h i s i n j u r y c l a i m and h i s 
c u r r e n t permanent i n j u r y - r e l a t e d d i s a b i l i t y . 

C l a i m a n t ' s c u r r e n t c l a i m was c l o s e d by an October 3 1 , 1988 D e t e r m i n a t i o n 
O r d e r. T h e r e f o r e , we a r e r e q u i r e d t o a p p l y t h e " s t a n d a r d s " adopted e f f e c t i v e 
J u l y 1, 1988 ( f o r m e r OAR 436-35-001 e t s e a ) , as amended by t e m p o r a r y r u l e s 
e f f e c t i v e August 19, 1988, t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s 
a b i l i t y . Former ORS 656.283(7) and former OAR 436-35-270(1). 

We f i n d t h a t t h e a p p l i c a b l e " s t a n d a r d s " f o r r a t i n g permanent d i s a b i l i t y 
a r e d e s i g n e d t o r a t e an i n j u r e d worker's t o t a l permanent d i s a b i l i t y on t h e d a t e 
o f t h e e v a l u a t i o n . The Referee's method o f a p p l y i n g t h e " s t a n d a r d s " t o o n l y 
t h o s e f a c t o r s w h i c h changed a f t e r t h e l a s t award o f compensation i s a r e a s o n a b l e 
one. However, a f t e r c a r e f u l c o n s i d e r a t i o n , we do n o t b e l i e v e t h a t t h e " s t a n d 
a r d s " were i n t e n d e d t o be a p p l i e d i n such a manner nor t h a t , as a p r a t i c a l 
m a t t e r , t h e y a r e ca p a b l e o f a p p l i c a t i o n i n such a manner i n most cases. I n 
s t e a d , we b e l i e v e t h a t we a r e r e q u i r e d t o d e t e r m i n e a w o r k e r ' s t o t a l i n j u r y -
r e l a t e d permanent d i s a b i l i t y under t h e a p p l i c a b l e " s t a n d a r d s . " We must t h e n 
reduce t h e t o t a l d i s a b i l i t y by t h e amount o f p r e v i o u s awards o f permanent d i s 
a b i l i t y made as a r e s u l t o f t h e same compensable i n j u r y o r d i s e a s e . T h i s i s 
t r u e even t h o u g h t h e p r i o r awards may have been d e t e r m i n e d by a p p l i c a t i o n o f 
l o n g s t a n d i n g g u i d e l i n e s r a t h e r t h a n d i s a b i l i t y r a t i n g s t a n d a r d s adopted p u r s u a n t 
t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . Our f i r s t t a s k , t h e n , i s t o d e t e r m i n e c l a i m a n t ' s t o t a l , 
permanent, i n j u r y - r e l a t e d d i s a b i l i t y a t t h e t i m e o f h e a r i n g . 

E x p l a n a t i o n o f " s t a n d a r d s " e q u a t i o n f o r unscheduled d i s a b i l i t y 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impairment. Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e 
a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n 
added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f 
unsc h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 49 ye a r s i s 1. Former 
OAR 436-35-290. 

E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s GED i s 0. Former OAR 436 - 3 5 - 3 0 0 ( 3 ) . 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c v o ca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The h i g h e s t SVP l e v e l d e m o n s t r a t e d by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f i n j u r y i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n ye a r s p r i o r t o t h e d a t e o f i n j u r y 
was 4 as a comme r c i a l f i s h e r m a n (DOT 441.684-010). T h e r e f o r e , t h e a p p r o p r i a t e 
v a l u e f o r s k i l l s i s 3. Former OAR 436-35-300(4). 

T r a i n i n g 

C l a i m a n t has no documented t r a i n i n g . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
t r a i n i n g i s 1. Former OAR 436-35-300(5). C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s 
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4, t h e f o r m a l e d u c a t i o n v a l u e p l u s t h e s k i l l s v a l u e p l u s t h e v a l u e f o r t r a i n i n g . 
Former OAR 436-35-300(6). 

A d a p t a b i l i t y where c l a i m a n t has r e t u r n e d t o m o d i f i e d work 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s u n a b l e t o 
r e t u r n t o h i s o r her u s u a l and customary work (See f o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) ) 
b u t who has r e t u r n e d t o m o d i f i e d work i s d e t e r m i n e d f r o m a m a t r i x o f v a l u e s a t 
f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares t h e p h y s i c a l c a p a c i t y o f t h e 
c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e 
m o d i f i e d work. T h i s i s t r u e even though c l a i m a n t may have t h e p h y s i c a l c a p a c i t y 
t o do h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. P h y s i c a l capac
i t i e s a r e n o t d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e d e f i n i 
t i o n s c o n t a i n e d i n f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do heavy work. The Referee found, and we agree, t h a t c l a i m a n t suc
c e s s f u l l y r e t u r n e d t o medium c a p a c i t y work f o r one y e a r a f t e r h i s a g g r a v a t i o n . 
T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 2. Former OAR 436-35-310(a). 

I m p a i r m e n t 

The f i n a l element necessary t o d e t e r m i n e d i s a b i l i t y under t h e " s t a n d a r d s " 
i s t h e i m p a i r m e n t v a l u e . For reduced t h o r a c o l u m b a r f l e x i o n ( f r o m 90 degrees t o 
60 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 3 p e r c e n t . Former 
OAR 436-35-360(6). For reduced t h o r a c o l u m b a r e x t e n s i o n ( f r o m 30 degrees t o 10 
d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 2 p e r c e n t . Former OAR 
4 3 6 - 3 5 - 3 6 0 ( 7 ) . The v a l u e s f o r l o s t range o f m o t i o n i n c l a i m a n t ' s s p i n e a r e 
added ( n o t combined) t o o b t a i n a s i n g l e v a l u e . Former OAR 436-35-360(10). I n 
t h i s case, t h e sum o f t h e impairment v a l u e s f o r l o s t t h o r a c o l u m b a r s p i n a l m o t i o n 
i s 5 p e r c e n t . 

I n a d d i t i o n t o reduced s p i n a l m o t i o n and as a r e s u l t o f h i s i n d u s t r i a l i n 
j u r y , c l a i m a n t underwent a lumbar laminectomy. For h i s ' l a m i n e c t o m y w i t h a s i n g e 
d i s c e c t o m y , c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 5 p e r c e n t . Former 
OAR 436-35-350(2). For h i s unoperated d i s c a t L4-5, c l a i m a n t i s e n t i t l e d t o an 
i m p a i r m e n t v a l u e o f 4 p e r c e n t . Former OAR 436-35-350(2). These v a l u e s a r e 
added. L e l a n d M. P o l l o c k , 42 Van N a t t a 925 ( 1 9 9 0 ) . The sum o f i m p a i r m e n t v a l 
ues f o r g e n e r a l s p i n a l f i n d i n g s i s , t h e r e f o r e , . 9 p e r c e n t . Former OAR 436-35-
3 5 0 ( 2 ) . 

Former OAR 436-35-320(1)(a) p r o v i d e s t h a t p a i n can r e s u l t i n l o s s o f use 
o r f u n c t i o n . When i t does, i t i s r a t e d based on t h e l o s s o f use o r f u n c t i o n 
w h i c h r e s u l t s and no a d d i t i o n a l v a l u e i s a l l o w e d f o r p a i n a l o n e . The Board i n 
D a n i e l M. A l i r e , 41 Van N a t t a 752 ( 1 9 8 9 ) , h e l d t h a t , inasmuch as t h e s t a n d a r d s 
do n o t p r o v i d e a v a l u e f o r impairment a t t r i b u t a b l e t o d i s a b l i n g p a i n , t h e Board 
on de novo r e v i e w can c o n s i d e r t h e evidence and award t h e c l a i m a n t a v a l u e t h a t 
a d e q u a t e l y compensates him f o r h i s l o s s o f use o r f u n c t i o n a t t r i b u t a b l e t o d i s 
a b l i n g p a i n . A l i r e , supra. 

Here, we f i n d t h a t t h e evidence demonstrates t h a t c l a i m a n t has a l o s s o f 
use o r f u n c t i o n i n h i s low back a t t r i b u t a b l e t o d i s a b l i n g p a i n . C l a i m a n t ' s 
t r e a t i n g c h i r o p r a c t o r , Dr. C a r l o c k , o p i n e d t h a t , as a r e s u l t o f h i s compensable 
i n j u r y , c l a i m a n t s u f f e r e d from p a i n which r e q u i r e d him t o r e s t r i c t some d a i l y 
a c t i v i t i e s . C l a i m a n t t e s t i f i e d t h a t t w i s t i n g a t t h e w a i s t causes h i s back t o 
become p a i n f u l , and s i t t i n g and bending a l s o cause t i g h t n e s s and s t i f f n e s s i n 
h i s back. He i s u n a b l e t o p i c k up o b j e c t s from o f f t h e f l o o r and cannot w a l k 
more t h a n one and o n e - h a l f m i l e s . Due t o d i s a b l i n g p a i n , c l a i m a n t has been un
a b l e t o p a r t i c i p a t e i n u s u a l r e c r e a t i o n a l a c t i v i t i e s , such as b a c k p a c k i n g , h u n t 
i n g , m o t o r c y c l e r i d i n g and ocean f i s h i n g . 
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Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t i s e n t i t l e d t o a v a l u e 
o f 10 p e r c e n t f o r d i s a b l i n g p a i n a t t r i b u t a b l e t o t h e compensable i n j u r y . 

The i m p a i r m e n t v a l u e s f o r c l a i m a n t ' s l o s t s p i n a l m o t i o n (5 p e r c e n t ) , 
g e n e r a l s p i n a l f i n d i n g s (9 p e r c e n t ) , and d i s a b l i n g p a i n (10 p e r c e n t ) , a r e com
b i n e d ( n o t added) t o o b t a i n a s i n g l e impairment v a l u e f o r t h e s p i n e . Former OAR 
436-35-360(11). Here, 5 p e r c e n t , 9 p e r c e n t and 10 p e r c e n t combine t o a v a l u e o f 
22.2 p e r c e n t . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h e c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e (1) i s added t o h i s e d u c a t i o n v a l u e ( 4 ) , t h e sum i s 5. 
When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e ( 2 ) , t h e p r o d u c t 
i s 10. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e ( 2 2 . 2 ) , t h e r e 
s u l t i s 32.2 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . That v a l u e i s 
rounded t o t h e n e x t h i g h e r whole number. Former OAR 436-35-280(7). C l a i m a n t ' s 
t o t a l , p r e s e n t , unscheduled, permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s 33 
p e r c e n t . 

C l a i m a n t contends t h a t he has e s t a b l i s h e d by c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t h i s d i a b i l i t y i s more t h a n i s i n d i c a t e d by a p p l i c a t i o n o f t h e " s t a n d a r d s . " 
C l a i m a n t argues t h a t he c o u l d p r e v i o u s l y p e r f o r m o c c u p a t i o n s i n t h e heavy range, 
b u t now he can no l o n g e r p e r f o r m h i s p a s t work as a chaser. A l t h o u g h c l a i m a n t 
bought a s h a r e o f a plywood co-op and became an employee o f t h e co-op, he con
t e n d s t h a t he was u n a b l e t o o b t a i n employment i n o t h e r wood p r o d u c t s i n d u s t r i e s . 

On t h i s r e c o r d , we do n o t f i n d c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
c l a i m a n t ' s d i s a b i l i t y i s more o r l e s s t h a n 33 p e r c e n t . Because c l a i m a n t p r e v i 
o u s l y r e c e i v e d 25 p e r c e n t unscheduled permanent d i s a b i l i t y f o r t h i s i n j u r y , he 
i s e n t i t l e d t o an a d d i t i o n a l 8 p e r c e n t unscheduled permanent d i s a b i l i t y . 

A l t h o u g h we have fo u n d t h a t c l a i m a n t i s e n t i t l e d t o an a d d i t i o n a l 8 p e r 
c e n t u n s c h e d u l e d d i s a b i l i t y , SAIF has n o t r e q u e s t e d a r e d u c t i o n i n t h e Refer e e ' s 
award o f an a d d i t i o n a l 9 p e r c e n t unscheduled d i s a b i l i t y . We, t h e r e f o r e , a f f i r m 
t h e R e f e r e e ' s award. 

E x t e n t o f s c h e d u l e d d i s a b i l i t y 

The R e f e r e e a f f i r m e d t h e October 1988 D e t e r m i n a t i o n Order award o f 6 p e r 
c e n t s c h e d u l e d d i s a b i l i t y f o r c l a i m a n t ' s r i g h t l e g . We adopt t h e Re f e r e e ' s con
c l u s i o n s and o p i n i o n i n r e g a r d t o t h e award o f scheduled d i s a b i l i t y . 

O f f s e t 

The R e f e r e e c o n c l u d e d t h a t SAIF was e n t i t l e d t o o f f s e t i t s overpayment o f 
t e m p o r a r y t o t a l d i s a b i l i t y a g a i n s t t h e permanent d i s a b i l i t y awarded by t h e 
o r d e r . We ag r e e . We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n , as s e t f o r t h 
i n t h e amended o p i n i o n and o r d e r , i n r e g a r d t o t h e o f f s e t i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 7, 1989, as amended September 5, 1989, 
i s a f f i r m e d . 
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I n t h e M a t t e r s o f t h e Compensation o f 
RICHARD D. RAY, Claimant, and 
WAYNE L. GARRISON, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
L a r r y E. K l i n g and R i c h a r d E. Obendorf, dba, 

TRANSIT HOMES OF AMERICA, Employer 
WCB Case Nos. 89-10829, 89-09362, 89-03516 & 89-06551 

ORDER ON REVIEW 
Pe t e r O. Hansen, Claimant A t t o r n e y 

John A. Anderson, A t t o r n e y 
Roger J. Leo, A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

I n t h i s c o n s o l i d a t e d p r o c e e d i n g , t h e a l l e g e d noncomplying employer r e 
q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M i l l s ' o r d e r s t h a t : (1) fou n d t h a t 
t h e employer was a s u b j e c t employer and c l a i m a n t s were s u b j e c t w o r k e r s ; (2) s e t 
a s i d e t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t Ray's low back i n j u r y c l a i m ; 
(3) u p h e l d SAIF's acceptance o f c l a i m a n t G a r r i s o n ' s c l a i m f o r a s h o u l d e r i n j u r y 
w h i c h o c c u r r e d i n t h e s t a t e o f Washington; and (4) a f f i r m e d t h e Department's 
Proposed and F i n a l Order which found t h e employer t o be a non c o m p l y i n g employer. 
On r e v i e w , t h e i s s u e s a r e compliance and c o m p e n s a b i l i t y , i n c l u d i n g t h e q u e s t i o n 
o f s u b j e c t i v i t y . 

We a f f i r m and adopt t h e o r d e r s o f t h e Referee, w i t h t h e f o l l o w i n g excep
t i o n and s u p p l e m e n t a t i o n r e g a r d i n g t h e s u b j e c t i v i t y q u e s t i o n . 

The Referee o p i n e d t h a t t h e c o n t r a c t s between T r a n s i t Homes o f America 
(TNHA) and c l a i m a n t s were c o n t r a c t s f o r t h e l e a s i n g o f c l a i m a n t s ' t r u c k s and not 
f o r t h e performance o f l a b o r o r s e r v i c e s . T h e r e f o r e , t h e Re f e r e e c o n c l u d e d t h a t 
f o r m e r ORS 656.029 does n o t impose a d u t y on TNHA t o p r o v i d e w o r k e r s ' compensa
t i o n c overage. We d i s a g r e e . 

Former ORS 656.029(1) p r o v i d e s : 

" I f a pe r s o n awards a c o n t r a c t i n v o l v i n g t h e p e r 
formance o f l a b o r where such l a b o r i s a normal and 
customary p a r t o r process o f t h e person's t r a d e o r 
b u s i n e s s , t h e 
per s o n awarding t h e c o n t r a c t i s r e s p o n s i b l e f o r 
p r o v i d i n g w o r k e r s ' compensation i n s u r a n c e coverage 
f o r a l l i n d i v i d u a l s , o t h e r t h a n t h o s e exempt under 
ORS 656.027, who p e r f o r m l a b o r under t h e c o n t r a c t 
u n l e s s t h e person t o whom t h e c o n t r a c t i s awarded 
p r o v i d e s such coverage f o r t h o s e i n d i v i d u a l s 
b e f o r e l a b o r under t h e c o n t r a c t commences. * * * 
* 

TNHA's b u s i n e s s i s t r a n s p o r t i n g m o b i l e homes. The l e a s e s l e t t o c l a i m 
a n t s i n d i c a t e d t h a t t h e t r a c t o r owners would " p r o v i d e " d r i v e r s . T h e r e f o r e , t h e 
c o n t r a c t s between TNHA and c l a i m a n t s " i n v o l v e d t h e performance o f l a b o r . " 
Moreover, TNHA's b u s i n e s s purpose would n o t be accomplished i f t h e l e a s e d 
t r u c k s were n o t d r i v e n . Consequently, such l a b o r i s a normal and customary 
p a r t o f TNHA's b u s i n e s s . By e n t e r i n g i n t o an agreement whereby t h e l e s s o r s / 
c l a i m a n t s p r o m i s e d t o p e r f o r m t h e l a b o r and p r o v i d e t h e s e r v i c e o f d r i v i n g t h e 
l e a s e d v e h i c l e s , TNHA c o n t r a c t e d f o r labor." A c c o r d i n g l y , we c o n c l u d e t h a t , 
even i f c l a i m a n t s had been independent c o n t r a c t o r s , TNHA was r e q u i r e d t o 
p r o v i d e coverage p u r s u a n t t o former ORS 656.029. 
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A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h e s e cases, we f i n d t h a t a re a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $2,000, t o be p a i d by t h e SAIF C o r p o r a 
t i o n on b e h a l f o f t h e noncomplying employer. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e s , t h e t i m e d e v o t e d t o 
t h e cases as r e p r e s e n t e d by c l a i m a n t ' s b r i e f and st a t e m e n t o f s e r v i c e s , and t h e 
v a l u e o f t h e i n t e r e s t s i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r s d a t e d October 27, 1989 a r e a f f i r m e d . For s e r v i c e s 
on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $2,000, t o be p a i d 
by t h e SAIF C o r p o r a t i o n , on b e h a l f o f t h e noncomplying employer. 

December 13, 1990 \ C i t e as 42 Van N a t t a 2782 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
AUDREY RUDD, Claimant 
WCB Case No. 89-07280 

SECOND ORDER ON RECONSIDERATION 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f t h o s e p o r t i o n s o f 
our November 29, 1990 Order on R e c o n s i d e r a t i o n t h a t d e c l i n e d t o reduc e t h e 
p e n a l t y - r e l a t e d a t t o r n e y f e e assessed by t h e Referee. S p e c i f i c a l l y , t h e em
p l o y e r c o n t e n d s t h a t inasmuch as t h e 25 p e r c e n t p e n a l t y was reduced t o 15 p e r 
c e n t by o u r October 9, 1990 Order o f Review, t h e assessed a t t o r n e y f e e s h o u l d be 
c o r r e s p o n d i n g l y reduced. Cl a i m a n t i n h i s response t o t h e employer's m o t i o n f o r 
r e c o n s i d e r a t i o n seeks r e c o n s i d e r a t i o n o f t h o s e p o r t i o n s o f o u r : (1) October 9, 
1990 Order on Review w h i c h d e c l i n e d t o award an assessed f e e t o c l a i m a n t ; and 
(2) November 29, 1990 Order on R e c o n s i d e r a t i o n t h a t d e c l i n e d t o award an 
assessed f e e f o r s e r v i c e s r e n d e r e d by c l a i m a n t i n r e s p o n d i n g t o t h e employer's 
m o t i o n s f o r r e c o n s i d e r a t i o n . 

I n d e n y i n g t h e employer's r e q u e s t f o r r e d u c t i o n o f t h e p e n a l t y - r e l a t e d 
a t t o r n e y f e e , we co n c l u d e d t h a t t h e employer had n o t r a i s e d t h e i s s u e on r e v i e w . 
However, a f t e r f u r t h e r c o n s i d e r a t i o n , we f i n d t h a t t h e employer's a p p e l l a n t ' s 
b r i e f does c o n t a i n one sentence which can be i n t e r p r e t e d as s e e k i n g a r e d u c t i o n 
o f t h e p e n a l t y - r e l a t e d a t t o r n e y f e e i n t h e event t h e Referee's p e n a l t y assess
ment was m o d i f i e d . Consequently, we t u r n t o a d e t e r m i n a t i o n o f t h a t i s s u e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we co n c l u d e t h a t , d e s p i t e our r e d u c t i o n o f t h e R e f e r e e ' s 
p e n a l t y assessment f r o m 25 p e r c e n t t o 15 p e r c e n t , a r e a s o n a b l e a t t o r n e y f e e con
c e r n i n g t h e i s s u e o f t h e employer's u n t i m e l y c l a i m c l o s u r e remains $1,150 as 
awarded by t h e R e f e r e e , t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , t h e 
t i m e d e v o t e d t o t h e i s s u e as r e p r e s e n t e d by c l a i m a n t ' s c o u n s e l ' s s t a t e m e n t o f 
s e r v i c e and t h e r e c o r d , and t h e c o m p l e x i t y o f t h e i s s u e . 

We n e x t address c l a i m a n t ' s r e q u e s t f o r an assessed f e e f o r s e r v i c e s on 
r e v i e w . We n o t e t h a t t h e i s s u e s on Board r e v i e w were d i s m i s s a l f o r f a i l u r e t o 
appear, overpayments, p e n a l t i e s and a t t o r n e y f e e s . The i s s u e s on r e c o n s i d e r a 
t i o n were p e n a l t y and assessed a t t o r n e y f e e . Inasmuch as c l a i m a n t ' s compensa
t i o n was n o t a t r i s k on Board r e v i e w o r r e c o n s i d e r a t i o n , we f i n d c l a i m a n t ' s 
c o u n s e l i s n o t e n t i t l e d t o an a d d i t i o n a l assessed f e e . ORS 6 5 6 . 3 8 2 ( 2 ) . See 
Saxton v. SAIF, 80 Or App 631 (1 9 8 6 ) ; Dotson v. Bohemia. I n c . , 80 Or App 233 
(1 9 8 6 ) . 
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A c c o r d i n g l y , o ur p r i o r o r d e r s are w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our November 29, 1990 o r d e r , 
e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l b e g i n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T I S SO ORDERED. 

December 14, 1990 C i t e as 42 Van N a t t a 2783 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RICARDO A6UAS, Claimant 
WCB Case No. 89-07959 

ORDER ON REVIEW 
James L. Edmunson, Claimant A t t o r n e y 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Myzak's o r d e r t h a t 
f o u n d t h a t c l a i m a n t had w i t h d r a w n from t h e work f o r c e a t t h e t i m e o f h i s aggra
v a t i o n c l a i m and was n o t e n t i t l e d t o temporary t o t a l d i s a b i l i t y . On r e v i e w , 
c l a i m a n t contends t h a t t h e Referee l a c k e d a u t h o r i t y t o address t h e te m p o r a r y 
d i s a b i l i t y i s s u e . We agree and r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact and F i n d i n g s o f U l t i m a t e Fact ex
c e p t f o r t h e F i n d i n g s o f U l t i m a t e Fact number 5. 

CONCLUSIONS OF LAW AND OPINION 

The R eferee fo u n d t h a t c l a i m a n t was not e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
c o mpensation because, a t t h e t i m e o f t h e a g g r a v a t i o n o f h i s w o r k - r e l a t e d i n j u r y , 
c l a i m a n t had w i t h d r a w n from t h e work f o r c e t o become a s t u d e n t . T h e r e f o r e , t h e 
Ref e r e e reasoned, c l a i m a n t was no l o n g e r a "worker" w i t h i n t h e meaning o f ORS 
656.005(27) and O u t r i g h t v. Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) . 

On r e v i e w , c l a i m a n t argues t h a t t h e Referee d i d n o t have j u r i s d i c t i o n t o 
d e c i d e t h e t e m p o r a r y d i s a b i l i t y i s s u e because t h i s i s s u e was f i r s t b r o u g h t up i n 
t h e i n s u r e r ' s c l o s i n g argument, a f t e r t h e e v i d e n t i a r y p o r t i o n o f t h e h e a r i n g had 
c l o s e d . 

We have h e l d t h a t , where a c l a i m a n t had t h e o p p o r t u n i t y t o o b j e c t on t h e 
r e c o r d o r r e q u e s t a c o n t i n u a n c e and t h e r e c o r d has been s u f f i c i e n t l y d e v e l o p e d , 
a R e f e r e e o r Board may r u l e on a c a u s a t i o n q u e s t i o n r a i s e d f o r t h e f i r s t t i m e a t 
t h e commencement o f a h e a r i n g on an a g g r a v a t i o n d e n i a l . See Dennis C. Redden, 
41 Van N a t t a 166, 169-70 (1989). We reasoned t h a t c l a i m a n t waived any r i g h t he 
had t o t h e l i t i g a t i o n o f t h e i s s u e . 

Here, a l t h o u g h t h e r e c o r d was reopened a f t e r t h e c l o s i n g arguments, 
t h e r e b y g i v i n g c l a i m a n t an o p p o r t u n i t y t o o b j e c t on t h e r e c o r d o r r e q u e s t a con
t i n u a n c e , t h e i s s u e o f temporary t o t a l d i s a b i l i t y (TTD) was n o t i n t r o d u c e d u n t i l 
t h e c l o s i n g arguments. Claimant d i d n o t l i s t TTD as an i s s u e e i t h e r on h i s 
s p e c i f i c a t i o n o f i s s u e s form o r a t t h e b e g i n n i n g o f t h e h e a r i n g . ( T r . 2 ) . 
A l s o , t h e i n s u r e r e x p l i c i t l y s t a t e d a t t h e commencement o f t h e h e a r i n g t h a t i t 
had no c r o s s - i s s u e s . I d . Fur t h e r m o r e , when t h e i n s u r e r r a i s e d t h e TTD i s s u e , 
c l a i m a n t o b j e c t e d . F i n a l l y , c l a i m a n t ' s comments a f t e r t h e R e f e r e e reopened t h e 
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r e c o r d amount t o a c o n t i n u a t i o n o f h i s o b j e c t i o n t o t h e i n t r o d u c t i o n o f t h e TTD 
i s s u e . K a r e l L. Nel s o n , 42 Van N a t t a 1206 (19 9 0 ) . 

I n Edward A. Rankin, 41 Van N a t t a 1926 on rec o n 41 Van N a t t a 2133 (1989) 
we h e l d t h a t i t was n o t p r o p e r t o address an i s s u e f i r s t r a i s e d d u r i n g u n r e 
c o r d e d c l o s i n g arguments. We reached t h i s c o n c l u s i o n because t h e p a r t i e s 
e x p r e s s l y agreed t o t h e i s s u e s b e f o r e t h e h e a r i n g as r e c i t e d by t h e Re f e r e e and 
d i d n o t a l t e r t h e i r p o s i t i o n s d u r i n g t h e h e a r i n g . I d . a t 2134. 

Here, t o o , t h e p a r t i e s were g i v e n an o p p o r t u n i t y t o s t a t e t h e i s s u e s a t 
t h e b e g i n n i n g o f t h e h e a r i n g . C l a i m a n t l i s t e d t h e i s s u e s as e n t i t l e m e n t t o med
i c a l s e r v i c e s f o r h i s c u r r e n t c o n d i t i o n and an a g g r a v a t i o n c l a i m . ( T r . 2 ) . As 
n o t e d above, t h e i n s u r e r s t a t e d i t had no c r o s s - i s s u e s . A l s o , h e r e , t h e p a r t i e s 
d i d n o t a l t e r t h e i r p o s i t i o n s d u r i n g t h e h e a r i n g and t h e i n s u r e r i n t r o d u c e d t h e 
new i s s u e o f TTD d e n i a l i n i t s c l o s i n g argument. The o n l y d i f f e r e n c e i s t h a t 
h e r e t h e c l o s i n g argument was r e c o r d e d . We do not f i n d t h a t d i f f e r e n c e s i g n i f i 
c a n t and adhere t o t h e r e a s o n i n g expressed i n Rankin. 

For t h e reasons s e t f o r t h above, we f i n d t h a t t h e R eferee l a c k e d a u t h o r i t y 
t o a ddress t h e t e m p o r a r y d i s a b i l i t y i s s u e . T h e r e f o r e , we r e v e r s e t h a t p o r t i o n 
o f t h e R e f e r e e ' s o r d e r w h i c h addressed t h a t i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 25, 1989 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n w h i c h addressed t h e i s s u e o f c l a i m a n t ' s e n t i t l e m e n t t o 
te m p o r a r y t o t a l d i s a b i l i t y i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f any i n c r e a s e d compensation c r e a t e d 
by t h i s o r d e r , n o t t o exceed $3,800, payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 

December 14, 1990 C i t e as 42 Van N a t t a 2784 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DONNA L. BARTRUFF, Claimant 

WCB Case No. 89-14710 
ORDER ON REVIEW 

M i c h a e l B. Dye, Claimant A t t o r n e y 
A l a n L. Ludwick ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee H o l t a n ' s o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n Order award o f 25 p e r c e n t (80 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y f o r a c e r v i c a l s p i n e c o n d i t i o n . On r e v i e w t h e i s s u e i s 
e x t e n t o f u n s c h e d u l e d permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t has r e s t r i c t i o n s i n p u r s u i n g work a c t i v i t i e s t h a t r e q u i r e p r o 
l o n g e d p o s t u r a l s t a n c e s such as s i t t i n g and s t a n d i n g . She i s a l s o l i m i t e d t o 
w o r k i n g o n l y a t w a i s t l e v e l and must be a f f o r d e d t h e o p p o r t u n i t y t o move about 
as needed t o reduce her symptoms and d i s c o m f o r t . (Ex. 16-14). 

An o f f e r o f employment was made and c l a i m a n t was r e l e a s e d t o m o d i f i e d 
l i g h t / s e d e n t a r y work i n May 1989. The employment o f f e r e d was f o r a p o s i t i o n i n 
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P o r t l a n d w h i l e c l a i m a n t r e s i d e d i n Salem. The j o b d e s c r i p t i o n , w i t h t h e e x t e n 
s i v e commute, was approved by Dr. Hansen because SAIF a l l e g e d l y ? o f f e r e d t o 
r e l o c a t e c l a i m a n t t o t h e P o r t l a n d area. However, t h i s r e l o c a t i o n never t o o k 
p l a c e and t h e work r e l e a s e was l a t e r t e r m i n a t e d by t h e t r e a t i n g p h y s i c i a n when 
c l a i m a n t ' s back c o n d i t i o n d e t e r i o r a t e d due, i n p a r t , t o t h e l o n g d a i l y commute 
between Salem and P o r t l a n d . A t t h e t i m e o f h e a r i n g , c l a i m a n t was n o t w o r k i n g as 
a r e s u l t o f her i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Unscheduled Permanent P a r t i a l D i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e da t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on November 14, 
1988, and her c l a i m was c l o s e d by D e t e r m i n a t i o n Order on June 2 1 , 1989, we a p p l y 
t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 
436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled 
permanent d i s a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and imp a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 42 y e a r s i s 1. Former 
OAR 436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s GED i s 0. Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For o u r purp o s e s , 
permanent d i s a b i l i t y i s d e t e r m i n e d on t h e d a t e o f h e a r i n g . The p o s i t i o n w h i c h 
c l a i m a n t s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f hear
i n g , w h i c h has t h e h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l , was as a 
p s y c h i a t r i c a i d e (DOT # 355.377-014) which has a SVP o f 4. T h e r e f o r e , t h e 
a p p r o p r i a t e v a l u e f o r s k i l l s i s 3. Former OAR 436-35-300(4). 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y l e v e l p o s i t i o n . L a r r y L. McDouqal, 
42 Van N a t t a 1544 (1 9 9 0 ) . 

Here, c l a i m a n t has demonstrated competence i n a s p e c i f i c v o c a t i o n a l p u r 
s u i t . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 0. Former OAR 436-35-
3 0 0 ( 5 ) . 
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A d a p t a b i l i t y 

On r e v i e w , c l a i m a n t argues t h a t t h e Referee e r r e d i n r a t i n g h er a d a p t a b i l 
i t y under s u b s e c t i o n (3) o f former OAR 436-35-310 r a t h e r t h a n a p p l y i n g subsec
t i o n (4) o f t h e r u l e . We agree. 

Even t h o u g h c l a i m a n t t e m p o r a r i l y r e t u r n e d t o a m o d i f i e d j o b , we c o n c l u d e 
t h a t c l a i m a n t ' s a d a p t a b i l i t y i s most a p p r o p r i a t e l y e v a l u a t e d under f o r m e r 
OAR 436-35-310(4) r a t h e r t h a n former OAR 436-35-310(3). The a d a p t a b i l i t y v a l u e 
f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f h i s o r her compensable 
i n j u r y / c o n d i t i o n i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l p h y s i c a l c a p a c i t y , 
w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e i n j u r y . Former 
OAR 436 - 3 5 - 3 1 0 ( 4 ) . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t was n o t w o r k i n g as a r e s u l t o f her i n 
j u r y . Even t h o u g h an o f f e r o f employment was made and c l a i m a n t was r e l e a s e d t o 
m o d i f i e d work i n May 1989, t h i s r e l e a s e was l a t e r t e r m i n a t e d by t h e t r e a t i n g 
p h y s i c i a n when c l a i m a n t ' s back c o n d i t i o n d e t e r i o r a t e d due t o t h e l o n g d a i l y 
commute between Salem and P o r t l a n d . 

C l a i m a n t has r e s t r i c t i o n s i n p u r s u i n g work a c t i v i t i e s t h a t r e q u i r e p r o 
l o n g e d p o s t u r a l s t a n c e s such as s i t t i n g and s t a n d i n g . She i s a l s o l i m i t e d t o 
p e r f o r m i n g a c t i v i t i e s o n l y a t w a i s t l e v e l and must be a f f o r d e d t h e o p p o r t u n i t y 
t o move about as needed t o reduce her symptoms and d i s c o m f o r t . (Ex. 16-14). 
T h e r e f o r e , t h e " o f f e r " o f employment i n P o r t l a n d , w i t h t h e e x t e n s i v e commute, 
was approved by Dr. Hansen because SAIF a l l e g e d l y a l s o o f f e r e d t o r e l o c a t e 
c l a i m a n t t o t h e P o r t l a n d a r e a . However, t h i s r e l o c a t i o n never t o o k p l a c e and 
Dr. Hansen t o o k c l a i m a n t o f f t h i s j o b i n August 1989 /because " t r a v e l i n g t o P o r t 
l a n d was p r o d u c i n g an e x a c e r b a t i o n t o her c o n d i t i o n . " (Ex. 16-4; Dr. Hansen's 
Depo. pp 18-19, 27-28; T r . 40-42). 

C l a i m a n t ' s r e s i d u a l p h y s i c a l c a p a c i t y f a l l s between t h e l i g h t and seden
t a r y c a t e g o r i e s as d e f i n e d i n former OAR 436-35-310(4). However, she a l s o has 
r e s t r i c t i o n s i n her a b i l i t y t o s i t and s t a n d . I n such cases, t h e v a l u e f o r t h e 
s e d e n t a r y c a t e g o r y i s averaged w i t h t h e v a l u e s f o r l i g h t and r e s t r i c t e d seden
t a r y t o o b t a i n t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e . Former OAR 436 - 3 5 - 3 1 0 ( 4 ) . 
The average o f 4, t h e v a l u e f o r l i g h t p h y s i c a l c a p a c i t y , 8, t h e v a l u e f o r t h e 
s e d e n t a r y c a t e g o r y , and 10, t h e v a l u e f o r r e s t r i c t e d s e d e n t a r y p h y s i c a l c a p a c i t y 
(when a w o r k e r i s un a b l e t o p e r f o r m t h e f u l l range o f a c t i v i t i e s ) , i s 7.3. 
T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 7.3. 

Impairment 

The v a l u e g i v e n by t h e Referee f o r c l a i m a n t ' s i m p a i r m e n t i s n o t i n d i s 
p u t e . We e s s e n t i a l l y concur w i t h t h e 13 p e r c e n t r a t i n g ; however, we a r r i v e a t a 
12.6 p e r c e n t v a l u e when combining 5 p e r c e n t f o r a c h r o n i c c o n d i t i o n l i m i t i n g 
r e p e t i t i v e use w i t h 8 p e r c e n t f o r l o s t ranges o f m o t i o n . Former OAR 436-35-
360(11) . 

Compu t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 1, i s added t o her e d u c a t i o n v a l u e , 3, t h e sum i s 4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 7.3, t h e p r o d u c t i s 29.2. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 12.6, t h e r e s u l t i s 
41.8 p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . That d i s a b i l i t y f i g u r e 
i s rounded t o t h e n e x t h i g h e r whole pe r c e n t a g e . Former OAR 436-35 - 2 8 0 ( 7 ) . 
C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 42 p e r c e n t . 
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ORDER 

The Referee's o r d e r d a t e d February 27, 1990 i s m o d i f i e d . I n a d d i t i o n t o 
t h e 25 p e r c e n t (80 degrees) unscheduled permanent d i s a b i l i t y awarded by t h e De
t e r m i n a t i o n Order, c l a i m a n t i s awarded 17 p e r c e n t (54.4 degrees) unscheduled 
permanent d i s a b i l i t y , g i v i n g Oer a t o t a l award t o d a t e o f 42 p e r c e n t (134.4 de
g r e e s ) unscheduled permanent d i s a b i l i t y f o r a c e r v i c a l s p i n e i n j u r y . C l a i m a n t ' s 
a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s 
o r d e r , n o t t o exceed $3,800. 

December 14, 1990 C i t e as 42 Van N a t t a 2787 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
NORMA J . BEMROSE, Claimant 

WCB Case No. 89-09430 
ORDER ON REVIEW 

P a t r i c k L a v i s , C laimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t : (1) u p h e l d t h e 
s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f c l a i m a n t ' s low back and l e f t l e g con
d i t i o n s ; and (2) d e c l i n e d t o assess p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s f o r 
an a l l e g e d l y u n t i m e l y d e n i a l . C laimant a s s e r t s t h a t she was d e n i e d due process 
o f law because t h e O p i n i o n and Order was i s s u e d by a Referee o t h e r t h a n t h e 
Re f e r e e b e f o r e whom she p e r s o n a l l y appeared and t e s t i f i e d . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s and p r o c e d u r a l due 
p r o c e s s . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " as our own. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f L e f t Leg and Low Back C o n d i t i o n s 

The R e f e r e e found t h a t t h e r e was no m e d i c a l e v i d e n c e t o e s t a b l i s h t h a t 
c l a i m a n t ' s c u r r e n t l e f t l e g and low back c o m p l a i n t s were c a u s a l l y r e l a t e d t o her 
compensable s h o u l d e r i n j u r y and up h e l d t h e employer's p a r t i a l d e n i a l o f her c u r 
r e n t c o n d i t i o n s . We agree and adopt t h e Referee's C o n c l u s i o n s o f Law and Opin
i o n , as s e t f o r t h i n t h e " O p i n i o n " p o r t i o n o f t h e o r d e r , w i t h t h e f o l l o w i n g 
comment. 

C l a i m a n t a s s e r t s t h a t she was denied p r o c e d u r a l due p r o c e s s because t h e 
Re f e r e e who i s s u e d t h e O p i n i o n and Order d i d n o t have t h e b e n e f i t o f making a 
c r e d i b i l i t y f i n d i n g on demeanor. The employer contends t h a t R e f e r e e L i p t o n , t h e 
Ref e r e e who d e c i d e d c l a i m a n t ' s case, had t h e b e n e f i t o f making a c r e d i b i l i t y 
f i n d i n g based on t h e s u b s t a n t i v e e vidence. The employer f u r t h e r c o n t e n d s , how
e v e r , t h a t because t h e c a u s a t i o n o f her l e f t l e g and low back c o n d i t i o n s p r e 
s e n t e d a complex m e d i c a l q u e s t i o n , a c r e d i b i l i t y d e t e r m i n a t i o n was n o t e s s e n t i a l 
i n t h i s case. 

We have p r e v i o u s l y h e l d t h a t due process does n o t r e q u i r e t h a t an a d m i n i s 
t r a t i v e d e c i s i o n - m a k e r have an o p p o r t u n i t y t o hear and see t h e w i t n e s s e s a t 
h e a r i n g . See R o d e r i c k A. Mespe l t , 42 Van N a t t a 531 ( 1 9 9 0 ) . We c o n t i n u e t o h o l d 
t h a t t h e r e i s no such due process r i g h t . 



2788 Norma J. Bemrose, 42 Van N a t t a 2787 (1990} 

F u r t h e r , we n o t e t h a t c l a i m a n t p r e s e n t e d t h r e e p o s s i b l e causes f o r h e r 
l e f t l e g and low back c o n d i t i o n s : t h e y were i n s e p a r a b l e f r o m her Ja n u a r y 27, 
1989 l e f t s h o u l d e r i n j u r y ; t h e y were t h e r e s u l t o f a November 1988 f a l l , f o r 
w h i c h a c l a i m had n o t been f i l e d ; o r , t h e y r e s u l t e d f r o m a s e r i e s o f t r a u m a t i c 
e v e n t s . 

G i v e n t h e f a c t t h a t c l a i m a n t a d m i t t e d f a l l i n g i n November 1988 and i n j u r 
i n g h er l e f t l e g , and p o s s i b l y her back, and g i v e n t h e f a c t t h a t c l a i m a n t d i d 
n o t have back symptoms u n t i l a t l e a s t 3 weeks a f t e r her compensable s h o u l d e r 
i n j u r y , we agree w i t h t h e Referee and f i n d t h a t t h e c a u s a t i o n o f c l a i m a n t ' s 
c o n d i t i o n was o f s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t i t c o u l d n o t be d e c i d e d 
w i t h o u t e x p e r t o p i n i o n . U r i s v. Compensation Department, 247 Or 420, 424-26 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

S i n c e t h e r e c o r d i s t o t a l l y d e v o i d o f m e d i c a l e v i d e n c e t o e s t a b l i s h a 
c a u s a l r e l a t i o n s h i p between her low back and l e f t l e g c o m p l a i n t s and h e r com
pe n s a b l e s h o u l d e r i n j u r y , we f i n d t h a t even a p o s i t i v e demeanor c r e d i b i l i t y 
f i n d i n g w o u l d n o t c u r e t h e c a u s a t i o n d e f e c t . T h e r e f o r e , we c o n c l u d e t h a t 
c l a i m a n t f a i l e d t o meet her burden o f p r o v i n g t h e c o m p e n s a b i l i t y o f her l e f t l e g 
and low back c o n d i t i o n s . 

P e n a l t y and A t t o r n e y Fee - F a i l u r e t o Tim e l y Accept o r Deny Cl a i m 

We adopt t h a t p o r t i o n o f t h e Referee's C o n c l u s i o n s o f Law and O p i n i o n , as 
se t f o r t h i n t h e " O p i n i o n " p o r t i o n o f t h e o r d e r , which f o u n d i n s u f f i c i e n t e v i 
dence t o d e t e r m i n e t h a t a c l a i m was f i l e d . Absent a c l a i m , t h e r e i s no d u t y t o 
i s s u e an acceptance o r a d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 28, 1989 i s a f f i r m e d . 

December 14, 1990 ; : C i t e as 42 Van N a t t a 2788 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN W. CROSS, Claimant 

WCB Case Nos. 90-00169 & 89-17857 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Gerner and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n ' s o f Referee G a l t o n ' s o r d e r 
w h i c h d e c l i n e d t o award an assessed a t t o r n e y f e e i n c o n j u n c t i o n w i t h v a c a t i n g 
t h e D i r e c t o r ' s o r d e r c o n c e r n i n g v o c a t i o n a l a s s i s t a n c e . On r e v i e w , t h e i s s u e i s 
a t t o r n e y f e e s . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment. 

The R e f e r e e v a c a t e d t h e D i r e c t o r ' s o r d e r i n WCB Case No. 90-00169 on t h e 
b a s i s t h a t t h e D i r e c t o r l a c k e d j u r i s d i c t i o n t o d e c i d e v o c a t i o n a l i s s u e s r e s u l t 
i n g f r o m c l a i m a n t ' s c l a i m f o r a r e s p i r a t o r y c o n d i t i o n . The Referee's d e c i s i o n 
had no e f f e c t on c l a i m a n t ' s e n t i t l e m e n t t o v o c a t i o n a l s e r v i c e s r e s u l t i n g f r o m 
t h e r e s p i r a t o r y c o n d i t i o n , b u t r a t h e r found t h a t t h e i s s u e was n o t p r o p e r l y 
b e f o r e t h e D i r e c t o r . F u r t h e r , we have p r e v i o u s l y h e l d t h a t e n t i t l e m e n t t o voca
t i o n a l s e r v i c e s i s a q u e s t i o n o f e x t e n t o f b e n e f i t s and, t h e r e f o r e , an assessed 
a t t o r n e y f e e cannot be awarded even i f c l a i m a n t p r e v a i l s . See N y a l l W. Bacon, 
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41 Van N a t t a 2046, 2047 ( 1 9 8 9 ) . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o an 
assessed a t t o r n e y f e e i n t h i s i n s t a n c e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d January 8, 1990, as amended January 24, 1990, i s 
a f f i r m e d . 

December 14, 1990 C i t e as 42 Van N a t t a 2789 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES E. HUMPHREY, Claimant 

WCB Case Nos. 89-16786 & 89-16783 
ORDER ON REVIEW (REMANDING) 

Rex Q. Smith, C l a i m a n t A t t o r n e y 
D a v i d J. L i l l i g ( S a i f ) , Defense A t t o r n e y 

Meyers & Radl e r , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r s w h i c h : (1) d i s m i s s e d 
h i s r e q u e s t f o r h e a r i n g ; and (2) approved a c l i e n t - p a i d 
f e e o f $1,531.50. On r e v i e w , t h e i s s u e s are d i s m i s s a l and a t t o r n e y f e e s . We 
v a c a t e and remand. 

FINDINGS OF FACT 

I n August 1989, c l a i m a n t r e q u e s t e d a h e a r i n g c h a l l e n g i n g t h e SAIF Corpora
t i o n ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r h i s l e f t knee c o n d i t i o n . A h e a r i n g 
was s c h e d u l e d f o r December 1989. On October 23, 1989, c l a i m a n t moved t h e 
Re f e r e e f o r an o r d e r a p p o i n t i n g an i n s u r e r - p a i d p h y s i c i a n t o examine c l a i m a n t 
p u r s u a n t t o OAR 438-07-005(5). I n c l a i m a n t ' s October 23, 1989 m o t i o n he s t a t e s : 

" I n t h e ev e n t t h a t you deny t h e m o t i o n t h e n such 
o r d e r s h a l l be d i s p o s i t i v e and I can r e q u e s t Board 
Review f r o m t h e m o t i o n r a t h e r t h a n everybody wa s t 
i n g t i m e showing up f o r h e a r i n g . " 

On November 17, 1989, t h e Referee i s s u e d an Order o f D i s m i s s a l i n o r d e r 
t o "accommodate c l a i m a n t ' s expressed d e s i r e t o n o t proceed w i t h t h e h e a r i n g i n 
l i g h t o f an adverse r u l i n g on h i s m o t i o n . " 

On November 2 1 , 1989 by l e t t e r , c l a i m a n t r e q u e s t e d t h a t t h e R e f e r e e w i t h 
draw t h e Order o f D i s m i s s a l and e n t e r an o r d e r d e n y i n g h i s m o t i o n f o r an 
i n s u r e r - p a i d m e d i c a l e x a m i n a t i o n so t h a t c l a i m a n t would have a r e v i e w a b l e 
o r d e r . C l a i m a n t w r o t e : 

" . . . i t i s s e t t l e d law t h a t where c o u n s e l conceeds 
[ s i c ] t h a t i f a m o t i o n i s d e n i e d , he cannot w i n 
t h e case on t h e m e r i t s , t h e n t h e a p p r o p r i a t e p r o 
c e d u r a l s t e p i s t o make a f i n a l o r d e r on t h e b a s i s 
t h a t t h e m e r i t s were conceded." 

On November 28, 1989, t h e Referee i s s u e d an Order A p p r o v i n g Fee f o r a 
c l i e n t - p a i d f e e n o t t o exceed $1,531.50. 

I n a November 29, 1989 l e t t e r t o t h e Referee, c l a i m a n t , o b j e c t i n g t o t h e 
amount a u t h o r i z e d , r e q u e s t e d t h a t t h e Referee " r e c o n s i d e r " h i s o r d e r a p p r o v i n g 
t h e c l i e n t - p a i d a t t o r n e y f e e . 
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The R e f e r e e ' s Order Denying R e c o n s i d e r a t i o n ( o f t h e Order o f D i s m i s s a l ) 
and an Order A b a t i n g t h e Order A p p r o v i n g Fee, i s s u e d on December 4, 1989. 

On December 6, 1989, c l a i m a n t r e q u e s t e d Board r e v i e w o f t h e November 17, 
1989 O p i n i o n and Order, t h e November 28, 1989 " d e n i a l o f r e c o n s i d e r a t i o n " 
[ s i c ] , and t h e December 4, 1989 D e n i a l o f R e c o n s i d e r a t i o n . On January 4, 1990, 
t h e R e f e r e e i s s u e d a n o t h e r Order A p p r o v i n g Fee which a g a i n approved a c l i e n t -
p a i d f e e o f $1,531.50. 

CONCLUSIONS OF LAW AND OPINION 

Order o f D i s m i s s a l 

The R e f e r e e , r e f e r r i n g t o c l a i m a n t ' s i n t e n t r e f l e c t e d i n h i s October 23, 
1989 m o t i o n f o r an i n s u r e r - p a i d m e d i c a l e x a m i n a t i o n , s t a t e d i n h i s Order o f 
D i s m i s s a l t h a t he was d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r a h e a r i n g i n o r d e r t o 
"accommodate c l a i m a n t ' s expressed d e s i r e t o n o t proceed w i t h t h e h e a r i n g i n 
l i g h t o f an adverse r u l i n g on h i s m o t i o n . " A l t h o u g h we u n d e r s t a n d t h e Ref
ere e ' s r e a s o n i n g i n a t t e m p t i n g t o g i v e c l a i m a n t a f i n a l , a p p e a l a b l e o r d e r , we 
f i n d no b a s i s f o r a d i s m i s s a l . 

i 

C l a i m a n t has conceded t h a t , as t h e r e c o r d stands a t t h i s t i m e , he cannot 
p r e v a i l on h i s c o m p e n s a b i l i t y c h a l l e n g e . Claimant wishes t o be examined by a 
p a r t i c u l a r p h y s i c i a n i n o r d e r t o f u r t h e r d e v e l o p t h e r e c o r d . C l a i m a n t argues 
t h a t where t h e i n s u r e r spends u n l i m i t e d amounts o f money on e x p e r t s , a c l a i m 
a n t , who has l i m i t e d f i n a n c i a l r e s o u r c e s , i s p u t t o an u n c o n s t i t u t i o n a l 
d i s a d v a n t a g e . 

P u r s u a n t t o OAR 438-06-071, a h e a r i n g r e q u e s t may be d i s m i s s e d when t h e 
p a r t y r e q u e s t i n g t h e h e a r i n g has abandoned t h e r e q u e s t f o r h e a r i n g o r has en
gaged i n conduct t h a t r e s u l t s i n an u n j u s t i f i e d d e l a y i n t h e h e a r i n g o f more 
t h a n 60 days, o r has f a i l e d t o a t t e n d t h e h e a r i n g , e i t h e r p e r s o n a l l y o r t h r o u g h 
c o u n s e l , w i t h o u t e x t r a o r d i n a r y c i r c u m s t a n c e s j u s t i f y i n g postponement o r c o n t i n 
uance. A r e q u e s t f o r a h e a r i n g may a l s o be d i s m i s s e d upon a m o t i o n t o w i t h d r a w 
t h e r e q u e s t by t h e r e q u e s t i n g p a r t y . None o f t h e s e c o n d i t i o n s e x i s t i n t h e 
p r e s e n t case. I m p o r t a n t l y , i n h i s m o t i o n f o r r e c o n s i d e r a t i o n , c l a i m a n t i n f o r m 
ed t h e R e f e r e e t h a t he d i d n o t want h i s r e q u e s t f o r a h e a r i n g d i s m i s s e d , b u t 
i n s t e a d wanted an i n t e r i m o r d e r r e g a r d i n g h i s r e q u e s t f o r t h e m e d i c a l examina
t i o n . 

C l a i m a n t a p p a r e n t l y b e l i e v e s t h a t such an i n t e r i m o r d e r would be r e v i e w 
a b l e by t h e Board. C l a i m a n t i s n o t c o r r e c t . The word " o r d e r " i n ORS 656.289(1) 
means a f i n a l o r d e r w h i c h " a d j u d i c a t e s a r i g h t o r imposes a d u t y . " Beck v. 
Oregon S t e e l M i l l s , 26 Or App 581, 583 (1978). A f i n a l o r d e r i s one w h i c h 
d i s p o s e s o f a c l a i m so t h a t no f u r t h e r a c t i o n i s r e q u i r e d . P r i c e v. SAIF, 
296 Or 311 ( 1 9 8 4 ) . A d e c i s i o n w h i c h n e i t h e r d e n i e s t h e c l a i m , n or a l l o w s i t 
and f i x e s t h e amount o f compensation, i s n o t an a p p e a l a b l e f i n a l o r d e r . 
Lindamood v. SAIF, 78 Or App 15, 18 (1 9 8 6 ) ; Mendenhall v. SAIF, 16 Or App 136, 
139 ( 1 9 7 4 ) . 

A c c o r d i n g l y , t h e Referee s h o u l d have f i r s t p r o p e r l y i s s u e d an i n t e r i m 
r u l i n g on c l a i m a n t ' s r e q u e s t f o r an i n s u r e r - p a i d m e d i c a l e x a m i n a t i o n , t h e n 
g i v e n c l a i m a n t an o p p o r t u n i t y t o proceed on t h e m e r i t s . On remand, t h e Re f e r e e 
s h o u l d p r o c e e d w i t h a d e t e r m i n a t i o n on t h e m e r i t s o f c l a i m a n t ' s r e q u e s t f o r a 
h e a r i n g , e i t h e r by h e a r i n g i f c l a i m a n t d e s i r e s , o r based upon c l a i m a n t ' s con
c e s s i o n o f n o n c o m p e n s a b i l i t y . The Referee s h a l l t h e n i s s u e a f i n a l , a p p e a l a b l e 
o r d e r on t h e m e r i t s i n c o r p o r a t i n g h i s i n t e r i m r u l i n g . 
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A t t o r n e y Fee 
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Because we v a c a t e t h e Referee's d i s m i s s a l o r d e r , we do n o t address t h e 
c l i e n t - p a i d a t t o r n e y f e e i s s u e r a i s e d by c l a i m a n t . 

ORDER 

The Referee's o r d e r d a t e d November 17, 1989 i s v a c a t e d . C l a i m a n t ' s 
r e q u e s t f o r a h e a r i n g i s r e i n s t a t e d and t h i s m a t t e r i s remanded t o Ref e r e e 
Thye, who s h a l l conduct f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

December 14, 1990 C i t e as 42 Van N a t t a 2791 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
SABETH SOK, Claimant 
WCB Case No. 89-03901 

ORDER ON REVIEW 
Welch, e t a l . , C l aimant A t t o r n e y s 

Davis & Bo s t w i c k ( S a i f ) , Defense A t t o r n e y s 

Reviewed by Board Members Gerner and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
F i n k ' s o r d e r t h a t : (1) g r a n t e d c l a i m a n t ' s m o t i o n t o e x c l u d e t h e employer's ex
h i b i t s as u n t i m e l y ; (2) found c l a i m a n t ' s temporomandibular j o i n t d y s f u n c t i o n 
c l a i m n o t b a r r e d by r e s j u d i c a t a ; (3) s e t a s i d e t h e employer's d e n i a l o f 
c l a i m a n t ' s temporomandibular j o i n t syndrome (TMJ); and (4) s e t a s i d e t h e 
employer's d e n i a l o f c u r r e n t c h i r o p r a c t i c t r e a t m e n t as n o t r e a s o n a b l e and 
ne c e s s a r y . I n her respondent's b r i e f , c l a i m a n t moves t o s t r i k e t h o s e p o r t i o n s 
o f t h e employer's b r i e f r e f e r e n c i n g t h e employer's e x h i b i t s w h i c h were n o t 
a d m i t t e d i n t o t h e r e c o r d . On r e v i e w , t h e i s s u e s a r e a d m i s s i o n o f e v i d e n c e , 
m o t i o n t o s t r i k e , r e s j u d i c a t a , c o m p e n s a b i l i t y and m e d i c a l s e r v i c e s . We deny 
t h e m o t i o n t o s t r i k e , a f f i r m i n p a r t , m o d i f y i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable c e r v i c a l > l e f t s h o u l d e r and l e f t arm 
i n j u r y on September 14, 1989 a f t e r s l i p p i n g on a wet f l o o r and t w i s t i n g her body 
and neck. She d i d n o t f a l l t o t h e f l o o r o r h i t any o b j e c t d u r i n g t h e i n c i d e n t . 

Between September 1987 and l a t e March 1988, c l a i m a n t was t r e a t e d o r e v a l u 
a t e d by Drs. Dougan, M.D.; Brown, M.D.; N o r r i s , f a m i l y p r a c t i t i o n e r ; Malos, 
n e u r o s u r g e o n ; Ash, n e u r o l o g i s t ; and Joe, M.D. She underwent i n d e p e n d e n t m e d i c a l 
e v a l u a t i o n s by t h e O r t h o p a e d i c C o n s u l t a n t s and Dr. K l e i n , p s y c h o l o g i s t , i n 
Fe b r u a r y 1988. 

On March 29, 1988, c l a i m a n t began t r e a t i n g w i t h Dr. Dawson, D.C., who 
i n i t i a t e d w e e k l y c h i r o p r a c t i c t r e a t m e n t . 

On A p r i l 1 1 , 1988, a D e t e r m i n a t i o n Order i s s u e d c l o s i n g c l a i m a n t ' s c l a i m 
and a w a r d i n g t e m p o r a r y d i s a b i l i t y o n l y . 

i n June 1988, t h e employer d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e 
c e r v i c a l , l e f t s h o u l d e r and l e f t arm c o n d i t i o n s . C l a i m a n t r e q u e s t e d a h e a r i n g 
on t h e D e t e r m i n a t i o n Order and on t h e a g g r a v a t i o n d e n i a l . By O p i n i o n and Order 
d a t e d October 19, 1988, Referee Mulder s e t a s i d e t h e A p r i l 1 1 , 1988 Deter m i n a 
t i o n Order as premature and up h e l d t h e employer's a g g r a v a t i o n d e n i a l . That 
o r d e r i s f i n a l . 
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Dr. Dawson f i r s t n o t e d a b i l a t e r a l TMJ c o n d i t i o n and sought a u t h o r i z a t i o n 
f o r a TMJ s p e c i a l i s t i n J u l y 1988. That r e q u e s t was d e n i e d . Dawson r e f e r r e d 
c l a i m a n t t o Dr. Summer, D.D.S. 

I n November 1988, an MRI was i n t e r p r e t e d t o r e v e a l marked d e g e n e r a t i v e 
changes and d e f o r m i t y r e l a t i v e t o c l a i m a n t ' s TMJ c o n d i t i o n . (Ex. 1 6 ) . 

I n December 1988, c l a i m a n t underwent an independent e v a l u a t i o n by Dr. 
J a s t a k , D.D.S. 

I n J a n u a r y 1989, t h e employer d e n i e d c l a i m a n t ' s TMJ c o n d i t i o n . I n March 
1989, t h e O r t h o p a e d i c C o n s u l t a n t s performed a n o t h e r independent e v a l u a t i o n . 

On A p r i l 20, 1989, t h e employer d e n i e d c u r r e n t c h i r o p r a c t i c t r e a t m e n t 
i n d i c a t i n g t h a t i t was n o t re a s o n a b l e o r necessary. C l a i m a n t r e q u e s t e d a hear
i n g on b o t h t h e TMJ d e n i a l and t h e m e d i c a l s e r v i c e s d e n i a l . 

A t h e a r i n g , upon c l a i m a n t ' s m o t i o n , t h e Referee e x c l u d e d t h e employer's 39 
e x h i b i t s as u n t i m e l y . The employer o b j e c t e d and moved f o r a postponement. The 
Refe r e e o v e r r u l e d t h e o b j e c t i o n , d e n i e d t h e m o t i o n f o r postponement and e x c l u d e d 
t h e e x h i b i t s . 

The R e f e r e e a d m i t t e d c l a i m a n t ' s E x h i b i t s 1 t h r o u g h 23 i n t o t h e r e c o r d and 
a d m i t t e d t h e employer's E x h i b i t s 1 t h r o u g h 39 "under t h e r u l e . " 

ULTIMATE FINDINGS OF FACT 

The employer's E x h i b i t s 1 t h r o u g h 39 were t i m e l y d i s c l o s e d . 

C l a i m a n t ' s c l a i m f o r her TMJ c o n d i t i o n was n o t b a r r e d by r e s j u d i c a t a . 
C l a i m a n t ' s 1987 compensable i n j u r y m a t e r i a l l y caused her TMJ c o n d i t i o n . 

C l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t i s n e i t h e r r e a s o n a b l e n or 
nec e s s a r y . 

CONCLUSIONS OF LAW AND OPINION 

E v i d e n t i a r y R u l i n g - Admission o f Evidence 

The R e f e r e e e x c l u d e d t h e e n t i r e t y o f t h e employer's e x h i b i t s , E x h i b i t s 1 
t h r o u g h 39, as u n t i m e l y s u b m i t t e d . W h i l e we f i n d t h a t t h e e x h i b i t s were s u b m i t 
t e d u n t i m e l y , we proce e d t o admit t h e e x h i b i t s on o t h e r grounds. 

A f t e r o u r r e v i e w o f t h e r e l e v a n t r u l e s , OAR 438-07-015 and OAR 438-07-018, 
we f i n d t h a t , i n t h i s i n s t a n c e , t h e Referee d i d n o t have d i s c r e t i o n t o e x c l u d e 
t h e e x h i b i t s . 

OAR 438-07-015 r e g u l a t e s e n t i t l e m e n t t o c l a i m s i n f o r m a t i o n and d i s c o v e r y . 
F a i l u r e t o p r o v i d e t i m e l y d i s c o v e r y may be s a n c t i o n e d . OAR 438-07-015(5) and 
OAR 438-07-018(4) . 

OAR 438-07-018, however, p e r t a i n s t o t h e exchange and a d m i s s i o n o f ex
h i b i t s a t h e a r i n g . OAR 438-07-018(1) r e q u i r e s t h e i n s u r e r t o submi t i t s ex
h i b i t s n o t l a t e r t h a n 20 days b e f o r e t h e h e a r i n g . No s a n c t i o n s e x i s t f o r f a i l 
u r e t o su b m i t e x h i b i t s t i m e l y . W h i l e OAR 438-07-018(4) does p r o v i d e f o r sanc
t i o n s f o r u n t i m e l y d i s c o v e r y under OAR 438-07-015, t h o s e s a n c t i o n s do n o t p e r 
t a i n t o OAR 4 3 8 - 0 7 - 0 1 8 ( 1 ) - ( 3 ) . T h e r e f o r e , n o t h i n g i n t h e r u l e p r e c l u d e s admis
s i o n o f o t h e r documents p r o v i d e d t h e y have been t i m e l y d i s c l o s e d t o t h e o t h e r 
p a r t y . See O l i v e r F. Coon, 42 Van N a t t a 1845, 1846 ( 1 9 9 0 ) . F u r t h e r , OAR 438-
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07-018(4) does n o t g i v e t h e Referee d i s c r e t i o n t o e x c l u d e t i m e l y - d i s c l o s e d docu
ments m e r e l y because t h e documents c o u l d have been s u b m i t t e d a t an e a r l i e r t i m e . 
Coon, s u p r a ; T. S. Nacoste, 42 Van N a t t a 1855 ( 1 9 9 0 ) . 

Here, t h e r e i s no evidence t h a t t h e employer's d i s c l o s u r e o f t h e documents 
t o t h e o t h e r p a r t y was u n t i m e l y . Rather, t h e evide n c e e s t a b l i s h e s o n l y t h a t t h e 
employer's s u b m i s s i o n o f e x h i b i t s t o t h e Referee was u n t i m e l y . T h e r e f o r e , we 
f i n d t h a t t h e Referee was w i t h o u t d i s c r e t i o n t o s a n c t i o n t h e employer's u n t i m e l y 
s u b m i s s i o n o f documents by e x c l u d i n g t h e e x h i b i t s . 

C o n s e q u e n t l y , we admit t h e employer's E x h i b i t s i n t o t h e r e c o r d , r e f e r r e d 
t o as "Employer's E x h i b i t s (EE) 1-39", and c o n s i d e r them i n d e t e r m i n i n g t h e 
i s s u e s . 

M o t i o n t o S t r i k e 

Because we have found t h e Referee t o be w i t h o u t d i s c r e t i o n t o e x c l u d e t h e 
employer's e x h i b i t s , and have h e r e i n a d m i t t e d t h o s e e x h i b i t s i n t o t h e r e c o r d , we 
deny c l a i m a n t ' s m o t i o n t o s t r i k e t h o s e p o r t i o n s o f t h e employer's r e s p o n d e n t ' s 
b r i e f r e f e r e n c i n g t h o s e e x h i b i t s . 

Res J u d i c a t a 

The R eferee fo u n d t h a t c l a i m a n t ' s c l a i m f o r TMJ was n o t b a r r e d by t h e 
d o c t r i n e o f r e s j u d i c a t a . We agree. 

" P r e c l u s i o n by former a d j u d i c a t i o n , " g e n e r a l l y r e f e r r e d t o as r e s 
j u d i c a t a , i s a " d o c t r i n e o f r u l e s and p r i n c i p l e s g o v e r n i n g t h e b i n d i n g e f f e c t on 
a subsequent p r o c e e d i n g o f a f i n a l judgment p r e v i o u s l y e n t e r e d i n a c l a i m . " 
Drews v. EBI Companies, 310 Or 134 (1990). P r e c l u s i o n by f o r m e r a d j u d i c a t i o n i s 
s e p a r a t e d i n t o two d i s t i n c t c a t e g o r i e s : i s s u e p r e c l u s i o n and c l a i m p r e c l u s i o n . 

" I s s u e p r e c l u s i o n " p r e c l u d e s f u t u r e l i t i g a t i o n o f a s u b j e c t i s s u e o n l y i f 
t h a t i s s u e was " a c t u a l l y l i t i g a t e d and d e t e r m i n e d " i n a s e t t i n g where t h e d e t e r 
m i n a t i o n o f t h a t i s s u e was e s s e n t i a l t o t h e f i n a l d e c i s i o n r eached. Drews, 
s u p r a . "Claim p r e c l u s i o n " p r e c l u d e s a p l a i n t i f f who has p r o s e c u t e d one a c t i o n 
a g a i n s t a d e f e n d a n t t h r o u g h t o a f i n a l judgement f r o m p r o s e c u t i n g a n o t h e r a c t i o n 
a g a i n s t t h e same de f e n d a n t where t h e c l a i m i n t h e second a c t i o n i s one based on 
t h e same f a c t u a l t r a n s a c t i o n t h a t was a t i s s u e i n t h e f i r s t , and where t h e 
p l a i n t i f f seeks a remedy a d d i t i o n a l o r a l t e r n a t i v e t o t h e one sought i n t h e 
f i r s t , and i s o f such a n a t u r e as c o u l d have been j o i n e d i n t h e f i r s t a c t i o n . 
Drews, s u p r a a t 140, c i t i n g Rennie v. Freeway T r a n s p o r t , 294 Or 319, 323 (19 8 2 ) . 

Under e i t h e r a n a l y s i s , we f i n d t h a t c l a i m a n t i s n o t b a r r e d f r o m l i t i g a t i n g 
t h e c o m p e n s a b i l i t y o f her TMJ c o n d i t i o n . 

The employer a s s e r t s t h a t c l a i m a n t ' s TMJ c l a i m s h o u l d have been c o n s i d e r e d 
a t t h e J u l y 25, 1988 h e a r i n g because t h e c o n d i t i o n was one w h i c h t h e c l a i m a n t 
c o ntended was caused by t h e compensable c e r v i c a l , l e f t s h o u l d e r and l e f t arm 
i n j u r y . We f i n d , however, t h a t c l a i m a n t had n o t y e t f i l e d a c l a i m f o r t h e TMJ 
c o n d i t i o n a t t h e t i m e o f t h e J u l y 25, 1988 h e a r i n g . The J u l y 25, 1988 h e a r i n g 
encompassed o n l y premature c l o s u r e and a g g r a v a t i o n i s s u e s , n o t t h e co m p e n s a b i l 
i t y o f t h e TMJ c o n d i t i o n . A c c o r d i n g l y , we f i n d t h a t t h e c o m p e n s a b i l i t y o f t h e 
TMJ c o n d i t i o n had n o t y e t been l i t i g a t e d and d e t e r m i n e d i n a s e t t i n g where t h e 
d e t e r m i n a t i o n o f t h a t i s s u e was e s s e n t i a l t o t h e f i n a l d e c i s i o n r eached. There
f o r e , t h e employer has n o t met t h e r e q u i s i t e s f o r i s s u e p r e c l u s i o n t o bar t h e 
c l a i m . 
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F u r t h e r , we f i n d t h a t t h e c l a i m f o r c o m p e n s a b i l i t y o f t h e TMJ c o n d i t i o n i s 
n o t one w h i c h c o u l d have been j o i n e d i n t h e f i r s t a c t i o n , t h e r e b y f o r c i n g t h e 
employer's c l a i m p r e c l u s i o n argument t o f a i l . We make t h i s f i n d i n g based on t h e 
f a c t t h a t t h e TMJ c o n d i t i o n was n o t diagnosed u n t i l J u l y 1988, some e i g h t months 
a f t e r t h e i n i t i a l compensable i n j u r y . F u r t h e r , we n o t e t h a t t h e employer r e 
c e i v e d n o t i c e o f t h i s c o n d i t i o n t h a t same month. Moreover, t h e employer i s s u e d 
a s p e c i f i c d e n i a l o f t h a t c o n d i t i o n , b u t n o t u n t i l January 26, 1989, s i x months 
a f t e r t h e h e a r i n g a t w h i c h t h e employer a s s e r t s t h e i s s u e s h o u l d have been l i t i 
g a t e d . T h e r e f o r e , because t h e c o m p e n s a b i l i t y o f t h e TMJ c o n d i t i o n was n o t r i p e 
and, as such, c o u l d n o t have been j o i n e d w i t h t h e f i r s t a c t i o n , we c o n c l u d e t h a t 
t h e employer has l i k e w i s e f a i l e d t o meet t h e r e q u i s i t e s f o r c l a i m p r e c l u s i o n . 

Based on t h e above, we conclude t h a t c l a i m a n t i s n o t b a r r e d f r o m l i t i g a t 
i n g t h e i s s u e o f c o m p e n s a b i l i t y o f t h e TMJ c o n d i t i o n . 

C o m p e n s a b i l i t y o f t h e TMJ C o n d i t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t met her burden o f p r o v i n g t h a t her 
compensable c e r v i c a l , l e f t s h o u l d e r and l e f t arm i n j u r y m a t e r i a l l y caused her 
TMJ c o n d i t i o n . We agree. 

I t i s w e l l s e t t l e d t h a t a c a r r i e r i s l i a b l e f o r t h e n a t u r a l consequences 
f l o w i n g f r o m a compensable i n j u r y . W i l l i a m s v. Gates McDonald & Co., 300 Or 
278, 281 ( 1 9 8 5 ) ; P a t t i t u c c i v. Boise Cascade Corp., 8 Or App 503, 507-8 ( 1 9 7 2 ) . 
T h e r e f o r e , t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s TMJ c o n d i t i o n , c l a i m a n t 
has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h a t h e r compens
a b l e i n j u r y i s a m a t e r i a l cause o f her c u r r e n t TMJ c o n d i t i o n . See H a r r i s v. 
A l b e r t s o n ' s , I n c . , 65 Or App 254, 256-57 (1983). We f i n d t h a t c l a i m a n t has met 
her b urden. 

C l a i m a n t ' s TMJ c o n d i t i o n was t r e a t e d by Dr. Dawson, c h i r o p r a c t o r , Dr. 
Summer, D.D.S. and Dr. J a s t a k , o r a l surgeon. Faced w i t h t h i s complex q u e s t i o n , 
we d e f e r t o t h e o p i n i o n s o f t h e e x p e r t s , Drs. Summer and Dr. J a s t a k . See A b b o t t 
v. SAIF, 45 Or App 567, 661 ( 1 9 8 0 ) ; Warren E. B e c h t o l t , Sr., 42 Van N a t t a 2480 
(October 3 1 , 1990) . 

I n December 1988, c l a i m a n t ' s TMJ c o n d i t i o n was e v a l u a t e d by Dr. J a s t a k , 
o r a l s urgeon. A f t e r t a k i n g c l a i m a n t ' s h i s t o r y , n o t i n g her c u r r e n t symptoms, and 
p e r f o r m i n g a b r i e f e x a m i n a t i o n , Dr. J a s t a k i n d i c a t e d t h a t c l a i m a n t s u f f e r e d f r o m 
c h r o n i c p a i n b e h a v i o r secondary t o p s y c h o l o g i c f a c t o r s , m y o f a s c i a l p a i n , degen
e r a t i v e j o i n t d i s e a s e , and b i l a t e r a l TMJ. J a s t a k n o t e d t h a t d e g e n e r a t i v e 
changes were r e l a t i v e l y common i n persons over age 40 and u s u a l l y a r e accompa
n i e d by a r e p o r t o f p a i n o r d i s a b i l i t y . J a s t a k f u r t h e r n o t e d t h a t " r e g a r d l e s s 
o f symptoms, such d e g e n e r a t i v e changes a re o f t e n a r e s u l t o f l o n g t e r m wear 
phenomenon o r secondary from severe d i r e c t j o i n t i n j u r y . " (EE. 3 6 ) . J a s t a k 
c o n c l u d e d t h a t " t h e r e was a b s o l u t e l y no v a l i d e v i d e n c e t h a t she i n j u r e d h er 
te m p e r o m a n d i b u l a r j o i n t s as a r e s u l t o f t h e work p l a c e i n c i d e n t o f September 9, 
1987." (EE. 3 6 ) . 

I n c o n t r a s t , i n May 1989, a f t e r an independent e x a m i n a t i o n , Dr. Summer r e 
p o r t e d t h a t , based on t h e MRI, c l a i m a n t s u f f e r e d from an i n t e r n a l derangement o f 
b o t h her t e m p o r o m a n d i b u l a r j o i n t s , w hich can be caused by e i t h e r d i r e c t i m p a c t 
o r a sudden e x t e n s i o n o f t h e head. (Ex. 2 1 ) . Summer n o t e d t h a t c l a i m a n t c o u l d 
have had a p r e e x i s t i n g s t r a i n on her temporomandibular j o i n t s , b u t reasoned t h a t 
i n such a s i t u a t i o n , t h e f o r c e r e q u i r e d t o produce t h e d e f i n i t i v e d i s p l a c e m e n t 
o f t h e a r t i c u l a r d i s c may n o t be g r e a t . Summer a l s o n o t e d t h a t t h e r e was no 
e v i d e n c e o f a symptomatic TMJ c o n d i t i o n b e f o r e t h e compensable i n j u r y , t h a t 
c l a i m a n t r e p o r t e d s w e l l i n g i n t h e area o f her jaw a f t e r t h e a c c i d e n t and t h a t 
c l a i m a n t ' s compensable i n j u r y d i d i n v o l v e a sudden e x t e n s i o n o r t w i s t i n g o f t h e 
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head. Based on t h e s e f i n d i n g s , Summer concluded t h a t i t was " v e r y l i k e l y t h a t 
t h e [compensable i n j u r y ] was t h e cause o f t h e symptomatic TMJ c o n d i t i o n . " I d . 

W h i l e we n o t e t h a t c l a i m a n t d i d c o n s i s t e n t l y c o m p l a i n o f f a c i a l s w e l l i n g 
a f t e r t h e a c c i d e n t , t h e r e c o r d does n o t s p e c i f i c a l l y r e f l e c t t h a t i t was t h e jaw 
a r e a t h a t was s w o l l e n . Regardless, we f i n d t h a t t h e o p i n i o n o f Dr. Summer i s 
more w e l l - r e a s o n e d and based on complete i n f o r m a t i o n t h a n t h e more c o n c l u s o r y 
o p i n i o n o f Dr. J a s t a k . T h e r e f o r e , we r e l y on t h e o p i n i o n o f Dr. Summer. Somers 
v. SAIF, 77 Or App 259, 262 (1 9 8 6 ) ; See Hammons v. P e r i n i Corp., 43 Or App 299, 
302 ( 1 9 7 9 ) ; Moe v. C e i l i n g Systems, 44 Or App 429 ( 1 9 8 0 ) . 

C o n s e q u e n t l y , we conclude t h a t c l a i m a n t has met her burden o f p r o v i n g t h a t 
h e r compensable c e r v i c a l , l e f t s h o u l d e r and l e f t arm i n j u r y m a t e r i a l l y caused 
he r TMJ c o n d i t i o n . 

M e d i c a l S e r v i c e s - C h i r o p r a c t i c Treatment 

The R e f e r e e fo u n d t h a t t h e employer's d e n i a l o f c u r r e n t c h i r o p r a c t i c 
t r e a t m e n t was b o t h a p r o s p e c t i v e d e n i a l and an improper p r e c l o s u r e d e n i a l . On 
t h e m e r i t s , he found t h a t t h e c h i r o p r a c t i c t r e a t m e n t was r e a s o n a b l e and 
ne c e s s a r y . We d i s a g r e e . 

P r o s p e c t i v e d e n i a l s a r e i m p e r m i s s i b l e . « E v a n i t e F i b e r Corp. v. S t r i p l i n , 
99 Or App 353 ( 1 9 8 9 ) . Here, t h e d e n i a l d e n i e s c u r r e n t c h i r o p r a c t i c t r e a t m e n t 
because i t was n o t r e a s o n a b l e o r necessary. I t i s n o t p r o s p e c t i v e i n n a t u r e . 
T h e r e f o r e , we f i n d t h a t employer's A p r i l 20, 1989 d e n i a l i s n o t an i m p e r m i s s i b l e 
p r o s p e c t i v e d e n i a l . 

The d e n i a l i s l i k e w i s e n o t an improper p r e c l o s u r e d e n i a l . C l a i m a n t 
a s s e r t s t h a t t h e d e n i a l i s an improper p r e c l o s u r e d e n i a l based on R o l l e r v. 
Weyerhaeuser Company, 67 Or App 583 (1984) and S a f s t r o m v. R i e d e l I n t e r 
n a t i o n a l , I n c . , 65 Or App 728 (19 8 3 ) . We d i s a g r e e . 

An i n s u r e r may n o t i s s u e a p r e c l o s u r e d e n i a l o f c u r r e n t t r e a t m e n t f o r an 
a c c e p t e d c o n d i t i o n on t h e grounds t h a t t h e accepted c o n d i t i o n has r e s o l v e d . See 
Webb v. SAIF, 83 Or App 386 (1 9 8 7 ) ; R o l l e r , supra; S a f s t r o m ; s u p r a . Here, t h e 
employer i s s u e d a d e n i a l o f c u r r e n t t r e a t m e n t n o t on t h e grounds t h a t t h e 
ac c e p t e d c o n d i t i o n had r e s o l v e d , b u t on t h e grounds t h a t i t was n o t r e a s o n a b l e 
and n e c e s s a r y . See ORS 656.245. T h e r e f o r e , c l a i m a n t ' s r e l i a n c e upon R o l l e r and 
S a f s t r o m i s m i s p l a c e d . 

C l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and necessary c u r a t i v e o r p a l l i a 
t i v e m e d i c a l t r e a t m e n t r e q u i r e d f o r r e c o v e r y from a compensable i n j u r y o r f o r 
r e l i e f o f p a i n . ORS 656.245(1); Wetzel v. Goodwin Bros., 50 Or App 101 (1 9 8 1 ) . 
I t i s c l a i m a n t ' s burden t o prove t h a t her c h i r o p r a c t i c t r e a t m e n t s were re a s o n 
a b l e and nec e s s a r y . West v. SAIF, 74 Or App 317 (1 9 8 5 ) . For example, c h i r o 
p r a c t i c t r e a t m e n t , on an as-needed b a s i s , i s compensable where i t i s necessary 
t o r e l i e v e s e v ere p a i n and p e r m i t c l a i m a n t t o work. West v. SAIF, 74 Or App 
317, 320-21 ( 1 9 8 5 ) . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t has f a i l e d t o meet 
her b urden. 

I n J anuary 1989, Dr. Dawson, c h i r o p r a c t o r , r e p o r t e d t h a t c l a i m a n t c o n t i n 
ued t o need t r e a t m e n t f o r moderate r e d u c t i o n o f her c h r o n i c p a i n . (EE. 3 7 ) . 
There i s n o t h i n g i n t h e r e c o r d from Dr. Dawson a f t e r t h a t d a t e . 

I n March 1989, however, a f t e r n o t i n g t h a t c l a i m a n t a d m i t t e d t h a t t h e 
c h i r o p r a c t i c t r e a t m e n t p r o v i d e d o n l y a v e r y b r i e f r e l i e f o f symptoms, t h e 
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O r t h o p a e d i c C o n s u l t a n t s r e p o r t e d t h a t t h e r e was no b a s i s f o r c h i r o p r a c t i c t r e a t 
ment and t h a t t h e t r e a t m e n t c l a i m a n t was r e c e i v i n g was p a l l i a t i v e o n l y . 
(EE. 3 8 ) . 

C l a i m a n t i n d i c a t e d t h a t t h e c h i r o p r a c t i c t r e a t m e n t reduced her l e v e l o f 
p a i n , b u t t h a t t h e p a i n r e t u r n e d t h e day f o l l o w i n g t r e a t m e n t . She f u r t h e r 
t e s t i f i e d t h a t t h e t r e a t m e n t d i d n o t a l l o w her t o r e t u r n t o work, n o r d i d i t 
a l l o w h e r t o p e r f o r m t h e a c t i v i t i e s o f d a i l y l i v i n g . ( T r . 2 2 - 2 4 ) . 

C l a i m a n t ' s t e s t i m o n y and t h e C o n s u l t a n t s ' o p i n i o n c o n v i n c e us t h a t t h e 
c h i r o p r a c t i c t r e a t m e n t d i d n o t p r o v i d e s i g n i f i c a n t p a l l i a t i v e b e n e f i t . West v. 
SAIF, 74 Or App 317, 320-21 ( 1 9 8 5 ) ; See Eusebio O. Jua r e z , 41 Van N a t t a 24 
( 1 9 8 9 ) ; M i c h a e l D. Barlow, 38 Van N a t t a 196, 197-7 ( 1 9 8 6 ) . T h e r e f o r e , we con
c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t t h e c u r r e n t c h i r o p r a c t i c t r e a t 
ment was r e a s o n a b l e o r necessary. 

C o n s i d e r i n g o u r above d i s c u s s i o n , i t f o l l o w s t h a t t h e employer's d e n i a l o f 
c l a i m a n t ' s c u r r e n t c h i r o p r a c t i c t r e a t m e n t s on r e a s o n a b l e and n e c e s s a r y grounds 
was n o t u n r e a s o n a b l e . F u r t h e r m o r e , because t h e d e n i a l has been u p h e l d , t h e r e 
has been no u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. Conse
q u e n t l y , we r e v e r s e t h e Referee's $250 a t t o r n e y f e e award f o r an u n r e a s o n a b l e 
c h i r o p r a c t i c t r e a t m e n t d e n i a l . 

F i n a l l y , we n o t e t h a t t h e Referee a l s o awarded a $1,250 c a r r i e r - p a i d f e e . 
Inasmuch as t h e R e f e r e e s e t a s i d e b o t h t h e TMJ d e n i a l and c h i r o p r a c t i c t r e a t 
ments d e n i a l , we assume t h a t t h i s award encompassed b o t h d e n i a l s . Inasmuch as 
we have r e v e r s e d t h e Referee's r u l i n g on t h e c h i r o p r a c t i c t r e a t m e n t d e n i a l , we 
must address t h e a t t o r n e y f e e award on t h e TMJ d e n i a l . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e a t t o r n e y f e e f o r s e r v i c e s a t h e a r 
i n g c o n c e r n i n g t h e TMJ d e n i a l i s s u e i s $1,000, t o be p a i d by t h e employer. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e , t h e 
t i m e d e v o t e d t o t h e case as r e p r e s e n t e d by c l a i m a n t ' s c o u n s e l ' s s t a t e m e n t o f 
s e r v i c e s and t h e r e c o r d , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

F i n a l l y , a f t e r c o n s i d e r i n g t h e a f o r e m e n t i o n e d r u l e , we f u r t h e r f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e TMJ 
i s s u e i s $1,000, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case, t h e c o m p l e x i t y o f t h e 
i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 7, 1989 i s a f f i r m e d i n p a r t , m o d i f i e d i n 
p a r t , and r e v e r s e d i n p a r t . The s e l f - i n s u r e d employer's A p r i l 20, 1989 m e d i c a l 
s e r v i c e s d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's $250 a t t o r n e y f e e f o r 
an a l l e g e d l y u n r e a s o n a b l e c h i r o p r a c t i c d e n i a l i s r e v e r s e d . I n l i e u o f t h e 
R e f e r e e ' s $1,250 a t t o r n e y f e e award, c l a i m a n t ' s a t t o r n e y i s awarded $1,000, t o 
be p a i d by t h e employer. For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e TMJ com
p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f 
$1,000, p a y a b l e by t h e employer. The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JUAN A. GARCIA, Claimant 
WCB Case No. 89-08301 

ORDER ON RECONSIDERATION 
Mi c h a e l B. Dye, Claimant A t t o r n e y 

David Ray Fowler ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our November 23, 1990 Order on Review 
t h a t : (1) u p h e l d t h e SAIF C o r p o r a t i o n ' s "de f a c t o " d e n i a l o f t e m p o r a r y t o t a l 
d i s a b i l i t y ; (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d l y un
r e a s o n a b l e c l a i m s p r o c e s s i n g ; and (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y 
f e e s f o r an a l l e g e d u n reasonable d e l a y . 

On r e c o n s i d e r a t i o n , c l a i m a n t contends t h a t , i n e f f e c t , t h e Order on Review 
has p r e c l u d e d him fro m o b t a i n i n g b e n e f i t s from any employer o r i n s u r e r . 
C l a i m a n t argues t h a t t h e r e was never any c o n t e n t i o n t h a t he was n o t e n t i t l e d t o 
r e c e i v e b e n e f i t s f o r h i s i n j u r y and once SAIF accepted t h e c l a i m , i t was n o t 
e n t i t l e d t o u n i l a t e r a l l y t e r m i n a t e temporary d i s a b i l i t y . 

C l a i m a n t ' s argument misses t h e mark. Our Order on Review p r o v i d e d no 
o p i n i o n i n r e g a r d t o t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m . R a t h e r , we con
c l u d e d t h a t , t h e Referee's o r d e r d e t e r m i n i n g t h a t M e l v i n Ferguson was not t h e 
employer on t h e d a t e o f c l a i m a n t ' s i n j u r y , had become f i n a l by o p e r a t i o n o f law. 
As a r e s u l t , SAIF was, a t t h a t p o i n t , under no o b l i g a t i o n t o p r o c e s s a c l a i m o r 
pay b e n e f i t s on b e h a l f o f an employer who was n o t a s u b j e c t employer. See ORS 
656.054. 

F u r t h e r m o r e , we conclude t h a t a t t h e subsequent h e a r i n g s , i t was 
c l a i m a n t ' s p r e r o g a t i v e t o show t h a t he s u f f e r e d a j o b - r e l a t e d i n j u r y , t h a t he 
was a s u b j e c t w o r k e r , t h a t t h e employer was a s u b j e c t employer and, t h u s , t h a t 
SAIF was o b l i g a t e d t o process h i s c l a i m p u r s u a n t t o ORS 656.054. Any p a r t y may 
r e q u e s t a h e a r i n g as t o any q u e s t i o n c o n c e r n i n g a c l a i m . ORS 656.283. Here, 
c l a i m a n t d i d r e q u e s t such a h e a r i n g , a s s e r t i n g e n t i t l e m e n t t o t e m p o r a r y d i s a b i l 
i t y c ompensation. Because i t was d i s p u t e d t h a t he was a s u b j e c t w o r k e r o f a 
s u b j e c t employer, i t was necessary f o r him t o prove t h o s e e l e m e n t s o f h i s c l a i m 
t o p r e v a i l . ORS 656.005(25) & ( 2 6 ) ; 656.027; 656.266. Si n c e c l a i m a n t was n o t a 
p a r t y t o t h e p r o c e e d i n g s i n v o l v i n g t h e Proposed and F i n a l Order, r e s j u d i c a t a 
d i d n o t p r e c l u d e him fro m a s s e r t i n g t h a t he was a s u b j e c t w o r k e r and t h e em
p l o y e r was a s u b j e c t employer a t t h e h e a r i n g s i n w h i c h he a s s e r t e d h i s r i g h t t o 
compensation f r o m SAIF. However, c l a i m a n t d i d n o t meet t h a t b u r den. T h e r e f o r e , 
SAIF was under no l e g a l o b l i g a t i o n , e i t h e r as an i n s u r e r o r c l a i m s p r o c e s s o r f o r 
a n o n c o m p l y i n g employer, t o pay c l a i m a n t t emporary d i s a b i l i t y b e n e f i t s . 

A c c o r d i n g l y , t h e m o t i o n f o r r e c o n s i d e r a t i o n i s g r a n t e d and o u r p r i o r o r d e r 
i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e 
p u b l i s h our p r i o r o r d e r , e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal 
s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
HENRY M. GRANADO, Claimant 

WCB Case No. C0-00332 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Welch, e t a l . , C l aimant A t t o r n e y s 
David J o r l i n g , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

On November 15, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e a b ove-captioned m a t t e r . Pursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e p r e s e n t payment o f $10,000 and f u t u r e payments o f 
$15,000 i n t h e y e a r 1995, $25,000 i n t h e year 2000 and $40,000 i n t h e y e a r 2005. 
by t h e C i t y o f P o r t l a n d , c l a i m a n t agrees t o r e l e a s e h i s r i g h t t o f u t u r e w o r k e r s ' 
compensation b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . We 
s e t a s i d e t h e proposed d i s p o s i t i o n . 

A proposed d i s p o s i t i o n must be s e t a s i d e i f we f i n d t h a t i t i s u n r e a s o n 
a b l e as a m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A d i s p o s i t i o n i s u n r e a s o n a b l e as a 
m a t t e r o f law i f a r e a s o n a b l e f a c t - f i n d e r c o u l d o n l y c o n c l u d e t h a t t h e agreement 
i s u n r e a s o n a b l e as a m a t t e r o f f a c t . L o u i s R. Anava, 42 Van N a t t a 1843, 1844 
(1990) . 

Here, t h e c l a i m d i s p o s i t i o n agreement p r o v i d e s t h a t , as p a r t o f t h e con
s i d e r a t i o n f o r c l a i m a n t ' s r e l e a s e , " c l a i m a n t w i l l be awarded, by S t i p u l a t i o n 
p e n d i n g b e f o r e t h e H e a r i n g s D i v i s i o n , 60 degrees f o r 100% s c h e d u l e d [ p e r m a n e n t ] 
d i s a b i l i t y t o c l a i m a n t ' s l e f t e a r " (page 2, l i n e s 15-17). However, OAR 438-09-
030(1) (Temp.) p r o v i d e s t h a t acknowledgment o f a c l a i m d i s p o s i t i o n agreement 
suspends a l l o t h e r p r o c e e d i n g s on t h e c l a i m . Thus, t h e p r o c e s s i n g o f a s e t t l e 
ment s t i p u l a t i o n i s suspended and i t cannot be rev i e w e d o r approved w h i l e t h e 
c l a i m d i s p o s i t i o n agreement i s pending. F u r t h e r m o r e , once t h e c l a i m d i s p o s i t i o n 
agreement i s approved, i t f i n a l l y d i s p o s e s o f c l a i m a n t ' s r i g h t t o permanent d i s 
a b i l i t y b e n e f i t s on t h e c l a i m , p r e c l u d i n g any a d d i t i o n a l award o f t h o s e b e n e f i t s 
by s e t t l e m e n t s t i p u l a t i o n . Because t h e a p p r o v a l o f t h e agreement would e f f e c 
t i v e l y p r e c l u d e c l a i m a n t f r o m r e c e i v i n g p a r t o f t h e c o n s i d e r a t i o n s u p p o r t i n g h i s 
r e l e a s e , we a r e persuaded t h a t a rea s o n a b l e f a c t - f i n d e r c o u l d o n l y c o n c l u d e t h a t 
t h e agreement i s u n r e a s o n a b l e . We f i n d t h a t t h e agreement i s u n r e a s o n a b l e as a 
m a t t e r o f law and s e t i t a s i d e . L o u i s R. Anava, supra. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RALPH GYSIN, Claimant 

WCB Case Nos. 89-16162 & 89-05407 
ORDER ON REVIEW 

Bl a c k , Chapman & Webber, Claimant A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s 

D a v i d L i l l i g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Ref e r e e Brown's 
o r d e r t h a t : ( 1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s b i l a t e r a l s h o u l d e r c o n d i t i o n ; 
and (2) assessed a p e n a l t y and a t t o r n e y f e e f o r i t s a l l e g e d l y u n r e a s o n a b l e 
d e n i a l . On r e v i e w , SAIF r a i s e s t h e i s s u e o f t i m e l i n e s s o f c l a i m a n t ' s occupa
t i o n a l d i s e a s e c l a i m f o r a b i l a t e r a l s h o u l d e r c o n d i t i o n . The i s s u e s a r e t i m e l i 
ness, c o m p e n s a b i l i t y , p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . 
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We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n a t i o n 
c o n c e r n i n g t h e t i m e l i n e s s i s s u e . 

SAIF argues t h a t c l a i m a n t f a i l e d t o f i l e her c l a i m f o r a b i l a t e r a l s h o u l 
d e r c o n d i t i o n t i m e l y . We d i s a g r e e . On January 2 1 , 1989, c l a i m a n t f i l e d a c l a i m 
f o r a b i l a t e r a l s h o u l d e r c o n d i t i o n , which c l a i m a n t a s s e r t e d was t h e r e s u l t o f 
e x c e s s i v e l i f t i n g on an everyday b a s i s . ORS 656.807 r e q u i r e s t h a t a c l a i m a n t 
must f i l e an o c c u p a t i o n a l d i s e a s e c l a i m w i t h i n one year from t h e d a t e t h e worker 
f i r s t d i s c o v e r e d , o r i n t h e e x e r c i s e o f rea s o n a b l e c a r e s h o u l d have d i s c o v e r e d 
t h e o c c u p a t i o n a l d i s e a s e ; o r one year from t h e d a t e t h e c l a i m a n t becomes d i s 
a b l e d o r i s i n f o r m e d by a p h y s i c i a n t h a t t h e c l a i m a n t i s s u f f e r i n g f r o m an occu
p a t i o n a l d i s e a s e . ORS 6 5 6 . 8 0 7 ( a ) ( b ) . 

I n t h i s case we f i n d t h a t Dr. G e l l , r h e u m a t o l o g i s t , whom c l a i m a n t was sent 
t o i n November 1988 by h i s t r e a t i n g p h y s i c i a n , Dr. McGeary, was t h e f i r s t p h y s i 
c i a n t o r e l a t e c l a i m a n t ' s b i l a t e r a l s h o u l d e r c o n d i t i o n t o h i s work exposure. 
There i s no i n d i c a t i o n t h a t Dr. G e l l ' s November 18, 1988 r e p o r t was sen t t o any
one o t H e r t h a n c l a i m a n t ' s t r e a t i n g p h y s i c i a n . However, even assuming t h a t 
c l a i m a n t had n o t i c e t h a t h i s b i l a t e r a l s h o u l d e r c o n d i t i o n was r e l a t e d t o h i s 
work exposure a t t h e t i m e o f h i s November 1988 e x a m i n a t i o n w i t h Dr. G e l l , we 
f i n d c l a i m a n t f i l e d h i s o c c u p a t i o n a l d i s e a s e c l a i m w i t h i n 3 months o f t h i s exam
i n a t i o n . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t t i m e l y f i l e d h i s c l a i m f o r an occu
p a t i o n a l d i s e a s e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e t i m e l i n e s s and c o m p e n s a b i l i t y i s s u e s i s $200, t o 
be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , 
t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . I n a d d i 
t i o n , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r d e f e n d i n g a g a i n s t t h e 
p e n a l t y and a t t o r n e y f e e i s s u e s . Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson 
v. Bohemia, I n c . , 80 Or App 233 (1986). 

ORDER 

The Referee's o r d e r d a t e d January 3, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , r e g a r d i n g t h e c o m p e n s a b i l i t y and t i m e l i n e s s i s s u e s , c l a i m a n t ' s a t t o r n e y 
i s awarded an assessed f e e o f $200, payable by t h e SAIF C o r p o r a t i o n . 

December 18, 1990 C i t e as 42 Van N a t t a 2799 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ROGER H. DRESCHER, Claimant 

WCB Case Nos. 89-17858 & 89-17859 
ORDER ON REVIEW 

Ackerman, e t a l . , C l aimant A t t o r n e y s -
B r i a n L. Pocock, Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M c W i l l i a m s ' o r d e r t h a t 
i n c r e a s e d her schedul e d permanent d i s a b i l i t y award f o r t h e l o s s o f use o r f u n c 
t i o n o f her l e f t l e g (knee) from 14 p e r c e n t (21 d e g r e e s ) , as awarded by D e t e r m i 
n a t i o n Order, t o 15 p e r c e n t (22.5 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f 
sc h e d u l e d permanent d i s a b i l i t y . We m o d i f y . 
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FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " , w i t h t h e f o l l o w i n g supplementa
t i o n . C l a i m a n t s u f f e r s f r o m a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s 
l e f t l e g ( k n e e ) . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t s u s t a i n e d 15 p e r c e n t permanent l o s s o f use 
o f f u n c t i o n o f h i s l e f t l e g ( k n e e ) . A f t e r our r e v i e w o f t h e r e c o r d , we m o d i f y 
t h e R e f e r e e ' s award. 

C l a i m a n t ' s l e f t l e g c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on F e b r u a r y 17, 
1989. H i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on March 14, 1989. We a p p l y 
t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seg. T h e r e f o r e , f o r 
mer OAR 436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s sched
u l e d permanent d i s a b i l i t y . 

C l a i m a n t contends e n t i t l e m e n t t o v a l u e s o f 12 p e r c e n t f o r permanent l o s s 
o f range o f m o t i o n , 5 p e r c e n t f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use, 5 
p e r c e n t f o r l e f t knee s u r g e r y and an a d d i t i o n a l 10 p e r c e n t based on c l e a r and 
c o n v i n c i n g e v i d e n c e , f o r a t o t a l scheduled permanent d i s a b i l i t y award o f 
29 p e r c e n t . 

The s e l f - i n s u r e d employer, on t h e o t h e r hand, acknowledges t h a t c l a i m a n t 
i s e n t i t l e d t o v a l u e s f o r l o s t range o f m o t i o n and t h e s u r g e r y , b u t a s s e r t s t h a t 
c l a i m a n t f a i l e d t o e s t a b l i s h e i t h e r t h a t he s u f f e r s f r o m a c h r o n i c c o n d i t i o n 
l i m i t i n g r e p e t i t i v e use o f h i s l e f t l e g and o r t h a t h i s d i s a b i l i t y exceeds t h a t 
awarded under t h e s t a n d a r d s . 

C l a i m a n t ' s r a t a b l e l o s s o f range o f mo t i o n i n c l u d e s 119 degrees r e t a i n e d 
f l e x i o n i n h i s l e f t l e g ( k n e e ) . The a p p r o p r i a t e v a l u e f o r t h a t l o s t range o f 
m o t i o n i s 11.3 p e r c e n t . Former OAR 436-35-220(1). 

C l a i m a n t contends e n t i t l e m e n t t o a v a l u e f o r a c h r o n i c c o n d i t i o n l i m i t i n g 
r e p e t i t i v e use. Former OAR 436-35-010(7) p r o v i d e s f o r a v a l u e o f 5 p e r c e n t f o r 
a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f a scheduled body p a r t . 

C l a i m a n t i s p e r m a n e n t l y r e s t r i c t e d from p e r f o r m i n g r e p e t i t i v e c r a w l i n g , 
c l i m b i n g , s t a n d i n g and w a l k i n g a c t i v i t i e s due t o h i s l e g l e g (knee) i n j u r y . 
C l a i m a n t ' s m o d i f i e d j o b r e q u i r e s him t o r i d e a b i c y c l e f o r up t o s i x hours 
d a i l y . T h i s f a c t , w i t h o u t more, does n o t p r e v e n t c l a i m a n t f r o m e s t a b l i s h i n g 
t h a t he i s p r e v e n t e d f r o m p e r f o r m i n g r e p e t i t i v e a c t i v i t i e s w i t h h i s l e f t l e g . 
Because i t i s u n d i s p u t e d t h a t c l a i m a n t i s unable t o c r a w l o r c l i m b , and i s 
s e v e r e l y r e s t r i c t e d f r o m s t a n d i n g and w a l k i n g a c t i v i t i e s , we f i n d t h a t c l a i m a n t 
has e s t a b l i s h e d t h a t he s u f f e r s from a c h r o n i c c o n d i t i o n w h i c h l i m i t s r e p e t i t i v e 
use o f h i s l e f t l e g ( k n e e ) , i . e . , c r a w l i n g and c l i m b i n g . 

T h e r e f o r e , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o a v a l u e o f 5 p e r c e n t f o r a 
c h r o n i c c o n d i t i o n , w h i c h l i m i t s r e p e t i t i v e use o f a schedul e d body p a r t , i . e . , 
h i s l e f t l e g ( k n e e ) . Former OAR 436-35-010(7). 

C l a i m a n t underwent a l i m i t e d m e d i a l meniscectomy w i t h r e s e c t i o n on t h e 
p o s t e r i o r h o r n f r a g m e n t on t h e l e f t knee. A p a r t i a l meniscectomy t o e i t h e r o r 
b o t h m e n i s c i i s r a t e d as a p r o p o r t i o n o f 10 p e r c e n t o f t h e l e g f o r each. Former 
OAR 4 3 6 - 3 5 - 2 3 0 ( 4 ) ( d ) . As t h e p a r t i e s do n o t d i s p u t e t h e 5 p e r c e n t v a l u e a s s i g n 
ed by t h e R e f e r e e f o r c l a i m a n t ' s p a r t i a l meniscectomy, we do n o t d i s t u r b t h a t 
f i n d i n g . 
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A f t e r c o m b i n i n g c l a i m a n t ' s impairment v a l u e s f o r h i s l o s t range o f m o t i o n 
( 1 1 . 3 ) , h i s s u r g e r y (5) and h i s c h r o n i c c o n d i t i o n ( 5 ) , we f i n d t h a t c l a i m a n t ' s 
t o t a l i m p a i r m e n t under t h e "s t a n d a r d s " i s 19.95 p e r c e n t . A f t e r r o u n d i n g up t o 
t h e n e x t whole number, we f i n d t h a t c l a i m a n t ' s t o t a l i m pairment due t o h i s com
p e n s a b l e l e f t l e g i n j u r y i s 20 p e r c e n t . Former OAR 436-35-010(6). 

D i s a b i l i t y O u t s i d e t h e Standards 

The R e f e r e e fo u n d t h a t c l a i m a n t had not proven by c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t h i s d i s a b i l i t y was g r e a t e r t h a n t h a t awarded by t h e " s t a n d a r d s . " 
We agree. 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
Former ORS 656 . 2 8 3 ( 7 ) ; 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

C l a i m a n t contends t h a t he has l i m i t a t i o n s due t o h i s compensable l e f t knee 
i n j u r y w h i c h p r e v e n t him from p e r f o r m i n g c e r t a i n t a s k s a t work and f r o m d o i n g 
a t h l e t i c a c t i v i t i e s such as water s k i i n g , c l i m b i n g l a d d e r s , and r o l l e r s k a t i n g . 
However, a f t e r o ur r e v i e w o f h i s t e s t i m o n y , we f i n d t h a t h i s responses were 
m e r e l y p r e d i c t i o n s o f what he c o u l d and c o u l d n o t do i n t h e way o f work and 
o t h e r a c t i v i t i e s . T h e r e f o r e , we do not f i n d h i s t e s t i m o n y t o be h i g h l y p e r s u a 
s i v e e v i d e n c e o f e n t i t l e m e n t t o d i s a b i l i t y i n excess o f t h e " s t a n d a r d s . " 

Based on t h e a f o r e m e n t i o n e d r e a s o n i n g , we conclu d e t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r and c o n v i n c 
i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d by him i s 
more t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " Former ORS 656.283(7); 
6 5 6 . 2 9 5 ( 5 ) . T h e r e f o r e , we do n o t award c l a i m a n t d i s a b i l i t y based on c l e a r and 
c o n v i n c i n g e v i d e n c e . 

ORDER 

The Referee's o r d e r d a t e d January 31 , 1990, as amended F e b r u a r y 16, 1990, 
i s m o d i f i e d . I n a d d i t i o n t o t h e D e t e r m i n a t i o n Order and Refere e ' s award, 
c l a i m a n t i s awarded 5 p e r c e n t (7.5 degrees) scheduled permanent d i s a b i l i t y , f o r 
a t o t a l o f 20 p e r c e n t (30 degrees) scheduled permanent d i s a b i l i t y f o r t h e l o s s 
o f use o r f u n c t i o n o f h i s l e f t l e g ( k n e e ) . C l a i m a n t ' s a t t o r n e y i s awarded 25 
p e r c e n t o f t h e i n c r e a s e d compensation r e s u l t i n g from t h i s o r d e r . However, t h e 
t o t a l a t t o r n e y f e e s awarded by t h e Referee's o r d e r and t h i s o r d e r s h a l l n o t 
exceed $3,800. 

December 18, 1990 C i t e as 42 Van N a t t a 2801 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN C. ELMORE, Claimant 

WCB Case Nos. 89-09970, 88-17030, 88-18243 & 88-14451 
ORDER ON REVIEW 

Pet e r O. Hansen, Claimant A t t o r n e y 
Sharon Schooley ( S a i f ) , Defense A t t o r n e y 

Wallace & K l o r , Defense A t t o r n e y s 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

T r a n s a m e r i c a I n s u r a n c e Co., on b e h a l f o f HREBEC P r o p e r t i e s (HREBEC), r e 
q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Leahy's o r d e r t h a t f o u n d t h a t HREBEC 
was a s u b j e c t employer and c l a i m a n t was i t s s u b j e c t w orker. On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 

C l a i m a n t began work p u t t i n g up s i d i n g a t t h e Tanasbourne I I a p a r t m e n t s i n 
January o r F e b r u a r y o f 1988. At t h a t t i m e , H & H C o n t r a c t o r s r a n c o n s t r u c t i o n . 
A f t e r f i v e o r s i x months, H & H l o s t i t s i n s u r a n c e coverage and work s t o p p e d on 
t h e p r o j e c t . About two weeks l a t e r , G erry W o r r e l l , foreman o f t h e s i d i n g a p p l i 
c a t o r s ( s i d e r s ) c a l l e d c l a i m a n t back t o work. H e n c e f o r t h , HREBEC r a n t h e j o b . 
I t s employee, Jake Jacobson was s u p e r i n t e n d e n t on t h e s i t e . 

C l a i m a n t ' s work remained t h e same a f t e r HREBEC t o o k o v e r . Some w o r k e r s 
s u p p l i e d t h e i r own t o o l s . Those who d i d n o t have t o o l s were f r e e t o use t o o l s 
s u p p l i e d by t h e company. ( T r . 2 8 ) . 

C l a i m a n t ' s method o f payment v a r i e d over t h e course o f h i s employment. At 
t h e o u t s e t , w o r k e r s k e p t t i m e sheets and earned h o u r l y wages. ( T r . 1 6 ) . Work
e r s s i g n e d t i m e s h e e t s when t h e y e n t e r e d and l e f t t h e j o b s i t e . ( T r . 1 7 ) . 
L a t e r , crews o f two o r more wo r k e r s were p a i d "by t h e f l o o r . " (Exs. 1, 2 ) . 
Under t h i s arrangement, crew members d e c i d e d how each b u l k payment w o u l d be 
d i v i d e d . ( T r . 2 6 - 7 ) . A l t h o u g h a c h e c k - w r i t i n g company i s s u e d p a y r o l l checks, 
HREBEC approved each p a y r o l l . 

Jacobson r e q u i r e d W o r r e l l t o s i g n a " s u b c o n t r a c t o r " agreement and r e q u i r e d 
c l a i m a n t and t h e o t h e r s i d e r s t o s i g n "independent c o n t r a c t o r " agreements b e f o r e 
t h e y were a l l o w e d t o r e t u r n t o work. W o r r e l l ' s agreement i n d i c a t e d t h a t he 
would p r o v i d e w o r k e r s ' compensation coverage f o r t h e s i d e r s . W o r r e l l i n f o r m e d 
Jacobson t h a t he d i d n o t have such coverage and t h a t he c o u l d n o t p r o v i d e i t . 
Jacobson t o l d W o r r e l l "not t o w o r r y " about t h e i n s u r a n c e . ( T r . 3 9 ) . 

W o r r e l l answered d i r e c t l y t o Jacobson. HREBEC^retained t h e power t o u n i 
l a t e r a l l y d i s c h a r g e W o r r e l l and, t h r o u g h W o r r e l l , c l a i m a n t . Jacobson, HREBEC's 
employee, c o n t r o l l e d t h e manner o f c l a i m a n t ' s work t h r o u g h W o r r e l l . 

C l a i m a n t s u f f e r e d a compensable i n j u r y on June 23, 1988. 

FINDINGS OF ULTIMATE FACT . 

C l a i m a n t was a s u b j e c t worker. 

HREBEC, n o t W o r r e l l , was c l a i m a n t ' s employer. 

CONCLUSIONS OF LAW AND OPINION 

The t e s t f o r d e t e r m i n i n g who i s a s u b j e c t worker w i t h i n t h e meaning o f t h e 
Workers' Compensation A c t i s t h e employer's r i g h t t o c o n t r o l t h e p e r f o r m a n c e o f 
t h e w o r k e r ' s s e r v i c e s . Former ORS 656.005(27). The t e s t r e q u i r e s an a p p l i c a 
t i o n o f t h e t r a d i t i o n a l " r i g h t t o c o n t r o l " a n a l y s i s . Woody v. W a i b e l , 276 Or 
189, 196 ( 1 9 7 6 ) ; C a s t l e Homes, I n c . v. Whaite, 12 Or App 269 ( 1 9 8 9 ) . 

The f a c t o r s t o be c o n s i d e r e d under t h e t r a d i t i o n a l t e s t o f t h e r i g h t t o 
c o n t r o l i n c l u d e : (1) e v i d e n c e o f t h e r i g h t t o , o r t h e e x e r c i s e o f , c o n t r o l ; (2) 
t h e method o f payment; (3) t h e f u r n i s h i n g o f equipment; and (4) t h e r i g h t t o 
f i r e a t w i l l w i t h o u t l i a b i l i t y . C a s t l e Homes, I n c . v. Whaite, s u p r a . 

A f t e r HREBEC t o o k o v e r t h e Tanasbourne p r o j e c t , Jake Jacobson, an HREBEC 
employee, was s u p e r i n t e n d e n t . Jacobson walked t h e s i t e and d i r e c t l y s u p e r v i s e d 
c o n s t r u c t i o n . He i n f o r m e d W o r r e l l when something needed c o r r e c t i o n and W o r r e l l 
d i r e c t e d c l a i m a n t and t h e o t h e r workers t o p e r f o r m t h e work as Jacobson i n s t r u c 
t e d . Jacobson d i r e c t e d t h e manner o f c l a i m a n t ' s work t h r o u g h W o r r e l l . T here
f o r e , we c o n c l u d e t h a t HREBEC, t h r o u g h Jacobson, r e t a i n e d and e x e r c i s e d d i r e c t 
c o n t r o l o v e r t h e manner and performance o f c l a i m a n t ' s work. T h i s i s s t r o n g 
e v i d e n c e o f an employer/employee r e l a t i o n s h i p . 
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The method o f payment v a r i e d . Sometimes c l a i m a n t was p a i d an h o u r l y wage, 
sometimes he was p a i d a c c o r d i n g t o work completed. We co n c l u d e t h a t , i n t h i s 
case, t h e method o f payment i s n o t a d e t e r m i n a t i v e f a c t o r i n t h e " r i g h t t o con
t r o l " t e s t . 

L i k e w i s e , i n s o f a r as some t o o l s were s u p p l i e d by wo r k e r s and some by 
HREBEC, we co n c l u d e t h a t t h i s f a c t o r i s n o t d e t e r m i n a t i v e . 

I t i s u n c o n t r o v e r t e d t h a t HREBEC c o u l d u n i l a t e r a l l y d i s c h a r g e W o r r e l l o r 
c l a i m a n t a t any t i m e ; n e i t h e r i n d i v i d u a l would have had r e c o u r s e . ( T r . 1 1 , 4 9 ) . 
T h i s i s e v i d e n c e o f employment, r a t h e r t h a n an independent c o n t r a c t o f sub
s t a n c e . Bowser v. S t a t e Indus. A c c i d e n t Comm., 182 Or 42, 58 ( 1 9 4 7 ) . 

We have co n c l u d e d t h a t t h e method o f payment and t h e f u r n i s h i n g o f t o o l s 
a r e n e u t r a l f a c t o r s i n t h e r i g h t t o c o n t r o l t e s t . We have a l s o f o u n d t h a t 
HREBEC e x e r c i s e d d i r e c t c o n t r o l over c l a i m a n t ' s work and t h a t HREBEC c o u l d f i r e 
c l a i m a n t w i t h o u t l i a b i l i t y . Based on t h e l a t t e r f a c t o r s , we c o n c l u d e t h a t 
HREBEC r e t a i n e d and e x e r c i s e d t h e r i g h t t o c o n t r o l c l a i m a n t ' s work, t h r o u g h i t s 
employees, Jacobson and W o r r e l l . Consequently, c l a i m a n t was a s u b j e c t w o r k e r , 
and an employee o f HREBEC, r a t h e r t h a n an independent c o n t r a c t o r . 

Moreover, even i f c l a i m a n t had been an independent c o n t r a c t o r , we f i n d 
t h a t HREBEC was r e q u i r e d t o p r o v i d e w o r k e r s ' compensation coverage, because 
c l a i m a n t was n o t o t h e r w i s e covered. 

Former ORS 656.029(1) p r o v i d e s : 

" I f a person awards a c o n t r a c t i n v o l v i n g t h e p e r 
formance o f l a b o r where such l a b o r i s a normal and 
customary p a r t o r process o f t h e person's t r a d e o r 
b u s i n e s s , t h e person awarding t h e c o n t r a c t i s r e 
s p o n s i b l e f o r p r o v i d i n g w o r k e r s ' compensation i n 
surance coverage f o r a l l i n d i v i d u a l s , o t h e r t h a n 
t h o s e exempt under ORS 656.027, who p e r f o r m l a b o r 
under t h e c o n t r a c t u n l e s s t h e person t o whom t h e 
c o n t r a c t i s awarded p r o v i d e s such coverage f o r 
t h o s e i n d i v i d u a l s b e f o r e l a b o r under t h e c o n t r a c t 
commences." 

HREBEC was i n t h e b u s i n e s s o f apartment c o n s t r u c t i o n . C l a i m a n t p r o v i d e d 
l a b o r f o r HREBEC. Assuming, f o r t h e moment, t h a t HREBEC awarded W o r r e l l an 
"ind e p e n d e n t c o n t r a c t , " HREBEC was no n e t h e l e s s s t a t u t o r i l y r e q u i r e d t o p r o v i d e 
w o r k e r s ' compensation coverage f o r t h o s e who p r o v i d e d l a b o r under t h a t c o n t r a c t , 
i n c l u d i n g c l a i m a n t . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e assessed a t t o r n e y f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $1,000, t o be p a i d by Tr a n s a m e r i c a on 
b e h a l f o f HREBEC. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case as r e p r e s e n t e d - b y c l a i m a n t ' s b r i e f and s t a t e m e n t o f 
s e r v i c e s , t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t t o c l a i m a n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 18, 1989, as amended October 23, 1989, 
i s a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed 
f e e o f $1,000, t o be p a i d by Transamerica I n s u r a n c e Co., o f b e h a l f o f HREBEC 
P r o p e r t i e s . 
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I n t h e M a t t e r o f t h e Compensation o f 
MICHELLE L. HAMILTON, C l a i m a n t 

WCB Case Nos. 89-18461 & 89-13835 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 
Schwabe e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

U n i t e d Employers I n s u r a n c e Company r e q u e s t s r e v i e w o f Re f e r e e Myzak's 
o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s back con
d i t i o n ; and (2) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f a 
"new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l 
i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and make t h e f o l l o w i n g a d d i 
t i o n a l f i n d i n g s . C l a i m a n t ' s neck p a i n came on b e f o r e t h e December 27, 1988 and 
March 22, 1989 i n c i d e n t s w h i c h she e x p e r i e n c e d w h i l e w o r k i n g f o r McDonalds, 
L i b e r t y N o r t h w e s t ' s i n s u r e d . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s October 11, 1988 i n j u r y w i t h Adobe M o t e l , U n i t e d Employers' 
i n s u r e d , was a m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y and need f o r t r e a t 
ment i n March 1989. 

C l a i m a n t ' s i n j u r i e s w h i l e w o r k i n g f o r McDonalds d i d n o t i n d e p e n d e n t l y 
c o n t r i b u t e t o t h e c a u s a t i o n o f c l a i m a n t ' s c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Opinion and C o n c l u s i o n o f Law" w i t h t h e f o l l o w i n g 
m o d i f i c a t i o n . The Ref e r e e , r e l y i n g on L i n d a L. Wise, 42 Van N a t t a 115 ( 1 9 9 0 ) , 
h e l d t h a t where t h e r e i s an accepted i n j u r y f o l l o w e d by a d d i t i o n a l a l l e g e d l y i n 
j u r i o u s i n c i d e n t s a t a second employment, t h e t h r e s h o l d q u e s t i o n i s whether 
c l a i m a n t s u s t a i n e d a new i n j u r y a t t h e second employment o r an a g g r a v a t i o n o f 
t h e a c c e p t e d i n j u r y . F i n d i n g t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n was n o t wors
ened by t h e i n c i d e n t s a t her second employment, t h e Referee c o n c l u d e d t h a t t h e 
f i r s t employment i s r e s p o n s i b l e f o r c l a i m a n t ' s d i s a b i l i t y and need f o r 
t r e a t m e n t . 

We agree w i t h t h e Referee's view t h a t t h e c r i t i c a l f a c t u a l i s s u e i s 
whether o r n o t t h e i n c i d e n t s a t t h e second employment c o n t r i b u t e d t o a w o r s e n i n g 
o f t h e u n d e r l y i n g c o n d i t i o n . We a l s o agree w i t h her f i n d i n g t h a t t h e y d i d n o t . 
C o n s e q u e n t l y , we a l s o f i n d t h e f i r s t employment r e s p o n s i b l e . N e v e r t h e l e s s , we 
u n d e r s t a n d t h e Wise a n a l y s i s somewhat d i f f e r e n t l y from t h e R e f e r e e . 

Wise h o l d s t h a t i n cases such as t h i s , where t h e r e i s an a c c e p t e d i n j u r y 
f o l l o w e d by a d d i t i o n a l a l l e g e d l y i n j u r i o u s i n c i d e n t s a t a second employment, t h e 
t h r e s h o l d q u e s t i o n i s whether t h e i n c i d e n t s a t t h e second employment were a 
m a t e r i a l c o n t r i b u t i n g cause o f t h e compensable i n j u r y — i . e . , o f t h e d i s a b i l i t y 
o r t h e need f o r m e d i c a l s e r v i c e s . I f so, t h e n t h e i n s u r e r c o v e r i n g t h e second 
employment i s r e s p o n s i b l e u n l e s s t h a t i n s u r e r e s t a b l i s h e s t h a t t h e i n c i d e n t s a t 
t h e second employment d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o t h e worsened 
c o n d i t i o n . 

I n t h i s case, t h e i n c i d e n t s a t McDonalds d i d cause a d d i t i o n a l p a i n , need 
f o r t r e a t m e n t , and d i s a b i l i t y . T h e r e f o r e , t h e burden s h i f t e d t o i t s i n s u r e r t o 
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e s t a b l i s h t h a t t h e i n c i d e n t s d i d n o t cause a wor s e n i n g o f t h e u n d e r l y i n g c o n d i 
t i o n . L i b e r t y N o r t h w e s t d i d e s t a b l i s h a l a c k o f independent c o n t r i b u t i o n . Con
s e q u e n t l y , U n i t e d Employers i s r e s p o n s i b l e . 

ORDER 

The Referee's o r d e r d a t e d February 16, 1990 i s a f f i r m e d . 

December 18, 1990 C i t e as 42 Van N a t t a 2805 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DANIEL 6. HUFF, Claimant 
WCB Case No." 89-11518 

ORDER ON REVIEW 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 

Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
Mongrain's o r d e r t h a t : (1) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l 
i t y award f o r a low back i n j u r y from 20 p e r c e n t (64 d e g r e e s ) , as awarded by 
D e t e r m i n a t i o n Order, t o 28 p e r c e n t (89.6 d e g r e e s ) ; and (2) assessed a p e n a l t y -
r e l a t e d a t t o r n e y f e e f o r t h e employer's u n t i m e l y d i s c l o s u r e o f c l a i m documents. 
On r e v i e w , t h e i s s u e s a r e e x t e n t o f unscheduled permanent d i s a b i l i t y and p e n a l 
t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t , r e v e r s e i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e e x c e p t i o n o f h i s f i n d 
i n g t h a t c l a i m a n t ' s compensable i n j u r y produced c l a i m a n t ' s L3-4 and L4-5 d i s c 
b u l g e s . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent D i s a b i l i t y 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , t h e Referee 
a p p l i e d t h e s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopte d by t h e 
D i r e c t o r , p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See former ORS 6 5 6 . 2 8 3 ( 7 ) . S p e c i f i 
c a l l y , t h e Referee a p p l i e d t h e v e r s i o n o f OAR 436-35-001 e t seq, i n e f f e c t a t 
t h e t i m e o f t h e June 22, 1989 D e t e r m i n a t i o n Order. Former OAR 436-35-270 
t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f unscheduled permanent p a r t i a l d i s a b i l 
i t i e s . These a r e t h e r u l e s w h i c h we a p p l y as w e l l . 

The d e t e r m i n a t i o n o f unscheduled permanent p a r t i a l d i s a b i l i t y under t h e 
" s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y , and i m p a i r m e n t . 
Once e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s mul
t i p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two 
f i g u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r 
c e n t a g e o f unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

The p a r t i e s do n o t d i s p u t e t h e v a l u e s a s s i g n e d by t h e R e f e r e e t o c l a i m 
a n t ' s age ( 0 ) , e d u c a t i o n ( 3 ) , and a d a p t a b i l i t y ( 2 . 5 ) . We agree and adopt t h e 
Re f e r e e ' s f i n d i n g s and a n a l y s i s as t o t h o s e v a l u e s . The p a r t i e s do, however, 
d i s a g r e e w i t h r e s p e c t t o t h e v a l u e a s s i g n e d t o c l a i m a n t ' s i m p a i r m e n t . We, 
t h e r e f o r e , address t h e impairment f a c t o r . 
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The R e f e r e e , c i t i n g f o r m e r OAR 436-35-350(2), a s s i g n e d an 8 p e r c e n t im
p a i r m e n t v a l u e f o r c l a i m a n t ' s b u l g i n g d i s c s a t L3-4 and L4-5. On r e v i e w , t h e 
employer argues t h a t t h e Referee e r r e d i n awarding any v a l u e f o r c l a i m a n t ' s 
b u l g i n g d i s c s . The employer argues i n t h i s r e g a r d t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h t h a t h i s b u l g i n g d i s c s a r e due t o h i s compensable i n j u r y . I n a d d i 
t i o n , t h e employer contends t h a t , i n o r d e r t o be e n t i t l e d t o an i m p a i r m e n t 
v a l u e , c l a i m a n t must a f f i r m a t i v e l y e s t a b l i s h permanent im p a i r m e n t r e s u l t i n g f r o m 
h i s b u l g i n g d i s c s . The employer argues t h a t c l a i m a n t has f a i l e d t o c a r r y t h i s 
b u r d en. 

W i t h r e g a r d t o v t h e employer's l a t t e r argument, we do n o t agree t h a t c l a i m 
a n t need e s t a b l i s h s p e c i f i c impairment r e s u l t i n g f r o m h i s d i s c b u l g e s . Any 
i n j u r y - r e l a t e d u n o p e r a t e d r u p t u r e b u l g e o r o t h e r d i s c derangement i s e n t i t l e d t o 
a v a l u e o f 4 p e r c e n t . Former OAR 436-35-350(2). I n t h i s r e g a r d , t h e r e i s no 
r e q u i r e m e n t under t h e a p p l i c a b l e v e r s i o n o f former OAR 436-35-350(2) t h a t t h e r e 
be c l i n i c a l l y - r e l a t e d symptoms r e s u l t i n g i n s p e c i f i c i m p a i r m e n t . 

However, we agree w i t h t h e employer t h a t c l a i m a n t must e s t a b l i s h a c a u s a l 
r e l a t i o n s h i p between h i s d i s c b u l g e s and h i s compensable i n j u r y . That i s , he 
must show t h a t d i s a b i l i t y r e s u l t i n g from impairment presumed by t h e " s t a n d a r d s " 
t o r e s u l t f r o m d i s c b u l g e s i s "due t o " t h e compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . 
We agree t h a t c l a i m a n t has n o t e s t a b l i s h e d t h e r e q u i s i t e c a u s a l r e l a t i o n s h i p . 
W h i l e s e v e r a l p o s t - i n j u r y m e d i c a l r e p o r t s i n t h e r e c o r d n o t e t h e b u l g i n g d i s c s , 
no m e d i c a l r e p o r t a t t r i b u t e s t h o s e b u l g i n g d i s c s t o t h e compensable i n j u r y . 
T h e r e f o r e , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o an 
im p a i r m e n t v a l u e f o r h i s b u l g i n g d i s c s a t L3-4 and L4-5. 

The p a r t i e s do n o t d i s p u t e t h e Referee's r e m a i n i n g i m p a i r m e n t v a l u e s w h i c h 
i n c l u d e a 9 p e r c e n t v a l u e f o r l o s t range o f mo t i o n and a 5 p e r c e n t v a l u e f o r a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use. These v a l u e s a r e combined f o r a 
t o t a l i m p a i r m e n t v a l u e o f 13.6. Former OAR 436-35-360(11). 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 0, i s added t o h i s e d u c a t i o n v a l u e , 3, t h e sum i s 3. Former 
OAR 436 - 3 5 - 2 8 0 ( 4 ) . When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y 
v a l u e , 2.5, t h e p r o d u c t i s 7.5. Former OAR 436-35-280(6). When t h a t v a l u e i s 
added t o c l a i m a n t ' s impairment v a l u e , 13.6, t h e r e s u l t i s 21.1' p e r c e n t . Former 
OAR 436 - 3 5 - 2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole 
p e r c e n t a g e . I d . C l a i m a n t ' s unscheduled permanent d i s a b i l i t y under t h e " s t a n d 
a r d s " i s , t h e r e f o r e , 22 p e r c e n t . 

P e n a l t y - R e l a t e d A t t o r n e y Fees 

The R e f e r e e assessed a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r t h e employer's 
f a i l u r e t o t i m e l y p r o v i d e c l a i m s i n f o r m a t i o n t o c l a i m a n t ' s c o u n s e l . C l a i m a n t 
contends i n t h i s r e g a r d t h a t t h e employer's u n t i m e l y d i s c l o s u r e p r e v e n t e d c l a i m 
a n t f r o m t i m e l y r e q u e s t i n g a h e a r i n g on a d e n i a l o f m e d i c a l s e r v i c e s . The Ref
e r e e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o e s t a b l i s h t h a t t h e employer's u n t i m e l y 
d i s c l o s u r e had, i n f a c t , r e s u l t e d i n c l a i m a n t ' s l a t e h e a r i n g r e q u e s t . We agree 
and adopt h i s d i s c u s s i o n o f t h i s i s s u e . Because c l a i m a n t ' s h e a r i n g r e q u e s t was 
u n t i m e l y , h i s c h a l l e n g e o f t h e d e n i a l was d i s m i s s e d . C l a i m a n t has n o t c o n t e s t e d 
t h a t r u l i n g . C o n s e q u e n t l y , c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t t h e employer's 
conduct amounts t o an unr e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. 
T h e r e f o r e , no p e n a l t y - r e l a t e d a t t o r n e y f e e may be awarded. ORS 6 5 6 . 3 8 2 ( 1 ) ; 
E l l i s v. M c C a l l I n s u l a t i o n , 308 Or 74 (19 8 9 ) ; L l o y d L. C r i p e , 41 Van N a t t a 1774 
( 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 10, 1989 i s a f f i r m e d i n p a r t , m o d i f i e d 
i n p a r t and r e v e r s e d i n p a r t . - I n l i e u o f t h e Referee's i n c r e a s e d award o f un
sc h e d u l e d permanent d i s a b i l i t y , and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order award 
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o f 20 p e r c e n t (64 d e g r e e s ) , c l a i m a n t i s awarded 2 p e r c e n t (6.4 degrees) unsched
u l e d permanent d i s a b i l i t y f o r a t o t a l award t o d a t e o f 22 p e r c e n t (70.4 
d e g r e e s ) . C l a i m a n t ' s o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e s h a l l be a d j u s t e d a c c o r d 
i n g l y . The Referee's assessment o f a $300 p e n a l t y - r e l a t e d a t t o r n e y f e e i s 
r e v e r s e d . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

December 18, 1990 C i t e as 42 Van N a t t a 2807 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
YVETTE R. OGLESBY, Claimant 

WCB Case Nos. 89-03507, 89-09473 & 89-09474 
ORDER ON REVIEW 

Ralph M. Yenne, Claimant A t t o r n e y 
R i c k Dawson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e Brazeau's 
o r d e r w h i c h f o u n d c l a i m a n t t o be a s u b j e c t worker o f C a t h o l i c Community Ser
v i c e s . On r e v i e w , t h e i s s u e i s s u b j e c t i v i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " and " U l t i m a t e F i n d i n g s 
o f F a c t " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t s e r v e d as a p r o c t o r p a r e n t i n t h e S h e l t e r E v a l u a t i o n Program. 
Her home i s a c e r t i f i e d p r o f e s s i o n a l f o s t e r home, s p e c i f i c a l l y known as a 
p r o c t o r home. C l a i m a n t p r o v i d e d 24-hour care and s u p e r v i s i o n t o boys ages 10 
t h r o u g h 18 w h i l e t h e s e y o u t h o f f e n d e r s were b e i n g e v a l u a t e d by j u v e n i l e c o u r t . 
(Ex. 1, 2 ) . 

C l a i m a n t ' s j o b as a s h e l t e r care p r o v i d e r was t o e v a l u a t e t h e b e h a v i o r 
p r o c e s s o f each y o u t h f o r a 28-day p e r i o d i n o r d e r t o a i d j u v e n i l e c o u r t i n 
making a d e c i s i o n as t o where t o p l a c e t h e s e o f f e n d e r s . 

C l a i m a n t was r e q u i r e d t o m a i n t a i n a d a i l y o b s e r v a t i o n l o g and t o submit 
m o n t h l y r e p o r t s on each y o u t h . (Ex. 2-4). T w e n t y - f o u r hour s u p e r v i s i o n was 
r e q u i r e d . ( T r . day one 3 4 ) . Claimant was a l l o w e d 21 days o f f p e r f i s c a l y e a r . 
I f she d i d n o t t a k e them, she would l o s e them. (Ex. 6 1 ) . C l a i m a n t was a l l o w e d 
a d d i t i o n a l days o f f on a monthly b a s i s depending on t h e number o f c h i l d r e n i n 
her home t h a t month. ( T r . day one 1 9 ) . 

C l a i m a n t was on c a l l t o r e c e i v e y o u t h 24 hours per day. C l a i m a n t c o u l d 
n o t r e f u s e t o a c c e p t a y o u t h i n t o her home. ( T r . day one 8 ) . She was p a i d 
a p p r o x i m a t e l y $1,200 per month, even when no y o u t h was p l a c e d i n h e r home. (Ex. 
49, 5 0 ) . For each y o u t h p l a c e d i n her home, c l a i m a n t r e c e i v e d an a d d i t i o n a l 
$800, f r o m w h i c h she was t o purchase f o o d , and necessary c l o t h i n g , and t o meet 
expenses w h i c h were n o t p a i d by t h e s t a t e . There i s no i n d i c a t i o n t h a t she was 
r e q u i r e d t o account f o r her use o f these funds. 

I f c l a i m a n t r e q u i r e d s u b s t i t u t e h e l p , o r wanted t o t a k e t h e y o u t h s on a 
l o n g t r i p o r o u t o f t h e s t a t e , she had t o o b t a i n p r i o r a p p r o v a l . She a l s o had 
t o n o t i f y t h e agency o f changes i n her own f a m i l y c o m p o s i t i o n and o f any s i g n i f 
i c a n t change i n t h e h e a l t h o f her f a m i l y members. W h i l e under c o n t r a c t t o t h e 
agency, c l a i m a n t and her husband were t o l d by t h e agency s u p e r v i s o r who, o t h e r 
t h a n h e r own c h i l d r e n , would be a u t h o r i z e d t o be i n t h e i r home, even f o r a 
v i s i t . A p o t e n t i a l adopted c h i l d was n o t a u t h o r i z e d . 
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The s h e l t e r c a r e c o n t r a c t between c l a i m a n t and C a t h o l i c Community S e r v i c e s 
c o u l d be t e r m i n a t e d by m u t u a l consent o f t h e p a r t i e s w i t h 30 days w r i t t e n 
n o t i c e . I n a d d i t i o n , i f c l a i m a n t f a i l e d t o p r o v i d e c a r e and s e r v i c e s i n a c c o r 
dance w i t h t h e c o n t r a c t , t h e c o n t r a c t c o u l d be t e r m i n a t e d i m m e d i a t e l y and pay
ment would s t o p . A l s o , i f c l a i m a n t l o s t her f o s t e r home c e r t i f i c a t e f o r any 
re a s o n , t h e c o n t r a c t would be i m m e d i a t e l y t e r m i n a t e d . (Ex. 3- 2 ) . The c o n t r a c t 
was o n g o i n g as l o n g as a l l r e q u i r e m e n t s were met. 

P r i o r t o becoming a p r o c t o r p a r e n t i n a p r o c t o r home, c l a i m a n t was a f o s 
t e r p a r e n t . The o b j e c t i v e s o f a f o s t e r home and p r o c t o r home d i f f e r g r e a t l y . 
The purpose o f t h e p r o c t o r home i s t o p r o v i d e a t h o r o u g h e v a l u a t i o n o f a j u v e 
n i l e o f f e n d e r f o r t h e c o u r t ; t h e purpose o f a f o s t e r home i s t o p r o v i d e a 
se c u r e , e m o t i o n a l l y s t a b l e , h e a l t h y environment f o r y o u t h on a t e m p o r a r y b a s i s . 
(Ex. 1-2, T r . day one 6-7). 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t was a s u b j e c t worker o f C a t h o l i c Community 
S e r v i c e s a t t h e t i m e she s u s t a i n e d her i n d u s t r i a l i n j u r i e s . We agree. 

ORS 656.005(13) p r o v i d e s t h a t an "employer" i s any p e r s o n who c o n t r a c t s t o 
pay a r e m u n e r a t i o n f o r and secures t h e r i g h t t o d i r e c t and c o n t r o l t h e s e r v i c e s 
o f any p e r s o n . ORS 656.005(27) p r o v i d e s t h a t a "worker" i s any p e r s o n who en
gages t o f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n , s u b j e c t t o t h e d i r e c t i o n and con
t r o l o f an employer. Thus, t h e r i g h t o f t h e employer t o d i r e c t and c o n t r o l t h e 
a c t i v i t i e s o f t h e wo r k e r i s an e s s e n t i a l i n g r e d i e n t o f t h e t e s t f o r an employer/ 
employee r e l a t i o n s h i p . The t e s t r e q u i r e s an a p p l i c a t i o n o f t h e t r a d i t i o n a l 
" r i g h t t o c o n t r o l " a n a l y s i s . See Woody v. Wai b e l , 276 Or 189, 196 ( 1 9 7 6 ) ; 
C a s t l e Homes, I n c . v. Whaite, 95 Or App 269, 271 (1 9 8 9 ) . 

Under t h e t r a d i t i o n a l t e s t o f t h e r i g h t t o c o n t r o l , t h e f a c t o r s t o be con
s i d e r e d i n c l u d e : (1) ev i d e n c e o f t h e r i g h t t o , o r t h e e x e r c i s e o f , c o n t r o l ; (2) 
t h e method o f payment; (3) t h e f u r n i s h i n g o f equipment by t h e employee; and (4) 
t h e r i g h t t o f i r e a t w i l l , w i t h o u t l i a b i l i t y . C a s t l e Homes, I n c . v. Whai t e , 
s u p r a . 

R i g h t t o C o n t r o l 

W i t h r e f e r e n c e t o t h e element o f c o n t r o l , we f i n d t h a t C a t h o l i c Community 
S e r v i c e s d i d e x e r c i s e s i g n i f i c a n t c o n t r o l over c l a i m a n t . She was t o be a v a i l 
a b l e 24 h o u r s a day i n o r d e r t o r e c e i v e y o u t h i n t o her home. She had t o o b t a i n 
p r i o r a p p r o v a l f o r s u b s t i t u t e o r r e l i e f h e l p f o r h e r s e l f , and p r i o r a p p r o v a l i f 
she wanted t o t a k e t h e y o u t h s o u t - o f - s t a t e o r on l o n g t r i p s . 

C l a i m a n t was r e q u i r e d t o m a i n t a i n a d a i l y l o g and submit m o n t h l y r e p o r t s 
on each y o u t h i n her home. Her home was p e r i o d i c a l l y i n s p e c t e d f o r c o m p l i a n c e 
w i t h s h e l t e r home g u i d e l i n e s . Claimant was r e q u i r e d t o s u p e r v i s e t h e y o u t h , o r 
make s u r e t h e r e was a d u l t s u p e r v i s i o n , 24 hours per day. C l a i m a n t was a l s o r e 
q u i r e d t o n o t i f y C a t h o l i c Community S e r v i c e s o f any changes i n t h e c o m p o s i t i o n 
o r h e a l t h o f her own f a m i l y members. 

A s p e c t s o f t h e r e l a t i o n s h i p between c l a i m a n t and C a t h o l i c Community Ser
v i c e s w h i c h p o i n t t o a l a c k o f c o n t r o l over c l a i m a n t i n c l u d e t h e f a c t t h a t t h e 
agency d i d n o t c o n t r o l s p e c i f i c d e t a i l s o f c l a i m a n t ' s work, such as t h e t y p e s o f 
f o o d and r e c r e a t i o n a l a c t i v i t i e s she p r o v i d e d , and t h a t c l a i m a n t s e t and u t i 
l i z e d t h e same s e t o f house r u l e s f o r her own c h i l d r e n as she d i d t h e s h e l t e r 
c a r e y o u t h . However, t h e house r u l e s e n f o r c e d by c l a i m a n t were s u b j e c t t o 
agency a p p r o v a l . 
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C o n s i d e r i n g t h e abovementioned elements o f c o n t r o l , we c o n c l u d e t h a t 
C a t h o l i c Community S e r v i c e s had t h e r i g h t t o , and d i d , e x e r c i s e c o n s i d e r a b l e 
c o n t r o l o v e r c l a i m a n t ' s work. 
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Method o f Payment 

SAIF argues t h a t c l a i m a n t was n o t p a i d r e m u n e r a t i o n f o r her s e r v i c e s . See 
ORS 65 6 . 0 0 5 ( 2 7 ) . We d i s a g r e e . Claimant was p a i d a s e t m o n t h l y amount o f ap
p r o x i m a t e l y $1,200, whether o r n o t she had y o u t h i n her home. When t h e r e were 
y o u t h i n t h e home, she r e c e i v e d an a d d i t i o n a l $800 per month f o r each. T h i s 
method o f r e m u n e r a t i o n i n d i c a t e s t h a t c l a i m a n t i s an employee o f C a t h o l i c 
Community S e r v i c e s . 

F u r n i s h i n g Equipment 

C o n s i d e r i n g t h e n a t u r e o f t h i s employment, t h e main "equipment" necessary 
i s a home, w h i c h was f u r n i s h e d by c l a i m a n t . She a l s o f u r n i s h e d t r a n s p o r t a t i o n 
and t h e f o o d and c l o t h i n g f o r t h e y o u t h . The s t a t e d i d , however, p r o v i d e f o r 
some o f t h e y o u t h ' s expenses. We conclude t h a t c l a i m a n t ' s f u r n i s h i n g o f p a r t i c 
u l a r equipment i n d i c a t e s t h a t she had t h e s t a t u s o f non-employee. 

R i g h t t o F i r e a t W i l l 

The e v i d e n c e here shows t h a t c l a i m a n t c o u l d be i m m e d i a t e l y t e r m i n a t e d and 
payment would cease i f she f a i l e d t o p r o v i d e t h e r e q u i r e d c a r e and s e r v i c e s s e t 
f o r t h i n t h e s h e l t e r c a r e c o n t r a c t o r i f her f o s t e r home c e r t i f i c a t e o f a p p r o v a l 
was t e r m i n a t e d f o r any reason. We conclude t h a t t h e agency's r i g h t t o immedi
a t e l y t e r m i n a t e c l a i m a n t ' s c o n t r a c t i n d i c a t e s t h a t she was an employee o f t h e 
agency. 

A l t h o u g h C a t h o l i c Community S e r v i c e s d i d n o t c o n t r o l t h e f i n e d e t a i l s o f 
c l a i m a n t ' s d a i l y work, i t had t h e r i g h t t o c o n t r o l v e r y s u b s t a n t i a l elements o f 
her work. I t c o n t r o l l e d who was t o l i v e i n c l a i m a n t ' s home, i n c l u d i n g o t h e r 
f o s t e r c h i l d r e n and adopted c h i l d r e n , when c l a i m a n t was t o have t i m e o f f and t h e 
c o n t e n t o f her house r u l e s . I t r e q u i r e d s t r i c t s u p e r v i s i o n and m o n t h l y w r i t t e n 
r e p o r t s on each y o u t h i n her home, and i t r e q u i r e d c o n t i n u o u s a v a i l a b i l i t y t o 
ac c e p t p l a c e m e n t s . We conclude t h a t under t h e " r i g h t t o c o n t r o l " t e s t , t h e 
abovementioned f a c t s prove an employer/employee r e l a t i o n s h i p between C a t h o l i c 
Community S e r v i c e s and t h i s p r o c t o r p a r e n t s e r v i n g i n t h e S h e l t e r E v a l u a t i o n 
Program. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e o f s u b j e c t i v i t y i s $1,200, t o be p a i d by 
SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e , t o c l a i m a n t , o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d October 23, 1989 i s a f f i r m e d . C l a i m a n t ' s a t t o r 
ney i s awarded a r e a s o n a b l e assessed f e e o f $1,200, p a y a b l e by t h e SAIF Corpora
t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROY H. ROBERTSON, Claimant 

WCB Case No. 89-23703 
ORDER ON REVIEW 

Bl a c k , e t a l . , Claimant A t t o r n e y s 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. ° 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Mongrain's o r d e r 
t h a t h e l d t h a t c l a i m a n t i s n o t e n t i t l e d t o temporary t o t a l d i s a b i l i t y compensa
t i o n . On r e v i e w , t h e i s s u e i s e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y compen
s a t i o n . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

I f an i n j u r e d w orker i s d i s c h a r g e d from h i s m o d i f i e d work because o f a 
" v i o l a t i o n o f a normal employment s t a n d a r d , " he i s n o t e n t i t l e d t o a r e s u m p t i o n 
o f t e m p o r a r y t o t a l d i s a b i l i t y . Rayle R. Jensen, 38 Van N a t t a 1027 ( 1 9 8 6 ) ; 
Thomas C. H a r r e l l , 34 Van N a t t a 589 (19 8 2 ) . Here, c l a i m a n t was f i r e d because o f 
t h e f r e q u e n c y o f t a l l y i n g e r r o r s . H i s compensable im p a i r m e n t was n o t a m a t e r i a l 
o r s i g n i f i c a n t f a c t o r i n t h e e r r o r s t h a t l e d t o h i s d i s c h a r g e . Because c l a i m a n t 
l e f t work f o r reasons n o t a s s o c i a t e d w i t h h i s compensable i n j u r y , he i s n o t en
t i t l e d t o r e s u m p t i o n o f tem p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . R a t h e r , he i s en
t i t l e d o n l y t o t h e amount o f temporary p a r t i a l d i s a b i l i t y t h a t he would have r e 
c e i v e d had he n o t been f i r e d . I n t h i s case, t h a t i s n o t h i n g . See Safeway 
S t o r e s v. Owsley, 91 Or App 475 (1988). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 7, 1990 i s a f f i r m e d . 

December 18, 1990 C i t e as 42 Van N a t t a 2810 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
LEOVIGLIDO RUEDA (MENDOZA), Claimant 

WCB Case No. 89-18549 
ORDER ON REVIEW 

Constance Crooker, Claimant A t t o r n e y 
M i c h a e l O. W h i t t y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f h i s c l a i m f o r a l e f t arm i n j u r y . On r e v i e w , t h e i s s u e 
i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's C o n c l u s i o n s o f Law and O p i n i o n , w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t contends t h a t t h e purpose o f t h e ra n c h was t o p r o v i d e a r e s i d e n c e 
f o r employees who would t h e n be a c c e s s i b l e t o h a r v e s t t h e owner's c r o p s . 
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C l a i m a n t argues t h a t t h e "bunkhouse r u l e " s h o u l d be a p p l i c a b l e i n t h i s case, 
because i t concerns employees who are i n r e s i d e n c e , b u t who ar e n o t " o n - c a l l . " 
Under t h e "bunkhouse r u l e , " an i n j u r y o c c u r r i n g t o an employee who i s r e q u i r e d 
t o l i v e on t h e employment premises i s compensable. 

SAIF argues t h a t t h e "bunkhouse r u l e " s h o u l d n o t a p p l y i n t h i s case, as 
c l a i m a n t was n o t r e q u i r e d t o l i v e on t h e premises. See SAIF v. R e e l , 303 Or 210 
(1 9 8 7 ) . I n R e e l , t h e Court h e l d t h a t when r e s i d e n c e on t h e p r e m i s e s i s m erely 
p e r m i t t e d , i n j u r i e s r e s u l t i n g from such r e s i d e n c e a r e n o t compensable under t h e 
b r o a d d o c t r i n e b u i l t up around employees r e q u i r e d t o r e s i d e on t h e p r e m i s e s . 
I d . 

SAIF argues t h a t , i n t h i s case, o n l y 20 p e r c e n t o f t h e w o r k e r s l i v e d on 
t h e r a n c h . I n a d d i t i o n , t h e r e was a l t e r n a t i v e h o u s i n g a v a i l a b l e t h r e e m i l e s 
away i n t h e c l o s e s t town. Claimant d e c i d e d t o l i v e on t h e r a n c h , and was a l s o 
f r e e t o work f o r o t h e r employers w h i l e he st a y e d t h e r e . 

We agree w i t h SAIF's argument and we conclud e t h a t t h e "bunkhouse r u l e " i s 
n o t a p p l i c a b l e i n t h i s case, as c l a i m a n t was not r e q u i r e d t o l i v e on t h e em
p l o y e r ' s p r e m i s e s . A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s i n j u r y c l a i m i s not 
compensable. 

ORDER 

The Referee's o r d e r d a t e d February 6, 1990 i s a f f i r m e d . 

December 18, 1990 C i t e as 42 Van N a t t a 2811 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ALBERT W. VANSLYKE, Claimant 

WCB Case No. 89-24556 
ORDER ON REVIEW 

G a t t i , e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Emerson's o r d e r t h a t f o u n d t h a t t h e 
H e a r i n g s D i v i s i o n l a c k e d j u r i s d i c t i o n t o c o r r e c t o r c l a r i f y an a l l e g e d e r r o r i n 
a f i n a l and unappealed Board o r d e r c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t t o an 
a t t o r n e y f e e . The s e l f - i n s u r e d employer seeks s u p p l e m e n t a t i o n o f t h e r e c o r d 
t h r o u g h t h e i n c l u s i o n o f a t r a n s c r i p t o f t h e c l o s i n g argument, p r o v i d e d t h a t t h e 
t r a n s c r i p t i o n c o s t s a r e borne by t h e Board. On r e v i e w , t h e i s s u e s a r e j u r i s d i c 
t i o n and t r a n s c r i p t i o n c o s t s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comments con
c e r n i n g t h e employer's r e q u e s t . 

The employer r e q u e s t e d t h a t we have t h e c l o s i n g arguments t r a n s c r i b e d . 
There i s no r e q u i r e m e n t t h a t c l o s i n g arguments a t h e a r i n g be r e c o r d e d and/or 
t r a n s c r i b e d . As a p o l i c y m a t t e r , we do so when a Referee makes such a r e q u e s t . 
O t h e r w i s e , we ar e w i l l i n g t o accept t r a n s c r i p t s o f arguments o b t a i n e d a t a 
p a r t y ' s expense. 

The employer reads our o r d e r i n C h a r l e s T. Brence, 39 Van N a t t a 422 
( 1 9 8 7 ) , as announcing some o t h e r p o l i c y . I t does n o t . Because t h e Referee d i d 
n o t r e q u e s t t h a t t h e c l o s i n g arguments be t r a n s c r i b e d , t h e p a r t y r e q u e s t i n g sub
m i s s i o n o f t h e arguments must bear t h e c o s t s o f o b t a i n i n g such a t r a n s c r i p t . 
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Sin c e t h e employer does n o t w i s h t o have t h e arguments s u b m i t t e d under t h o s e 
c i r c u m s t a n c e s , we have proceeded w i t h our r e v i e w w i t h o u t them. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 30, 1990 i s a f f i r m e d . 

December 19, 1990 C i t e as 42 Van N a t t a 2812 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROLYN D. FOUT, Claimant 
WCB Case No. 89-07355 

ORDER ON REVIEW 
Coons & Cole, Claimant A t t o r n e y s 

Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 
Roseburg Lumber Company, a s e l f - i n s u r e d employer, r e q u e s t s r e v i e w o f 

Referee Gruber's o r d e r w h i c h : (1) remanded c l a i m a n t ' s c l a i m f o r c l o s u r e by t h e 
s e l f - i n s u r e d employer; (2) found t h a t t h e i s s u e o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
was p r e m a t u r e ; and (3) d e c l i n e d t o award a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e 
f o r u n r e a s o n a b l e c l a i m p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , 
a g g r a v a t i o n and p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

The Board a d o p t s t h e Referee's " F i n d i n g * o f Fa c t " w i t h t h e f o l l o w i n g 
c o r r e c t i o n and s u p p l e m e n t a t i o n . 

The s e l f - i n s u r e d employer accepted c l a i m a n t ' s c l a i m on June 5, 1984. 

At her d o c t o r ' s s u g g e s t i o n , c l a i m a n t changed her j o b t o l i g h t e r work i n 
August 1987. 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

The R e f e r e e c o n c l u d e d t h a t , because c l a i m a n t ' s c l a i m was n o t p r o p e r l y 
c l o s e d , i t was pr e m a t u r e t o c o n s i d e r t h e a g g r a v a t i o n i s s u e . 

C l a i m a n t was i n j u r e d on May 9, 1984. She i n i t i a l l y l o s t no t i m e f r o m work 
due t o h e r i n j u r i e s . On June 5, 1984, t h e employer ac c e p t e d t h e c l a i m f o r 
c e r v i c a l , t h o r a c i c and lumbar s t r a i n as n o n d i s a b l i n g . 

A t t h e t i m e o f c l a i m a n t ' s i n j u r y , former ORS 656.268(3) p r o v i d e d t h a t 
c l a i m s f o r n o n d i s a b l i n g i n j u r i e s c o u l d be c l o s e d e i t h e r t h r o u g h a N o t i c e o f C l o 
s u r e o r by D e t e r m i n a t i o n Order. I n any ev e n t , c l o s u r e o f a c l a i m was r e q u i r e d , 
w hether d i s a b l i n g o r n o n d i s a b l i n g . See Webb v. SAIF, 83 Or App 386, 390 ( 1 9 8 7 ) . 
As t h e R e f e r e e n o t e d , t h e employer d i d n o t c l o s e t h i s c l a i m w i t h a N o t i c e o f 
C l o s u r e , and a D e t e r m i n a t i o n Order was not i s s u e d . 

N e v e r t h e l e s s , t h e e m p l o y e r / i n s u r e r ' s f a i l u r e t o c l o s e a n o n d i s a b l i n g c l a i m 
has no e f f e c t on c l a i m a n t ' s a g g r a v a t i o n r i g h t s . I f t h e c l a i m t h a t a n o n d i s 
a b l i n g i n j u r y has become d i s a b l i n g i s made more t h a n one year a f t e r t h e d a t e o f 
i n j u r y , t h e c l a i m i s t o be t r e a t e d as an a g g r a v a t i o n c l a i m p u r s u a n t t o ORS 
656.273. Former ORS 656.262(11). I f t h e i n j u r y was n o n d i s a b l i n g and no d e t e r 
m i n a t i o n has been made, a c l a i m f o r a g g r a v a t i o n has t o be f i l e d w i t h i n f i v e 
y e a r s a f t e r t h e d a t e o f i n j u r y , n o t t h e dat e o f c l o s u r e . Former ORS 656.273 
( 4 ) ( b ) . 
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The s e l f - i n s u r e d employer i n i t i a l l y a ccepted t h i s c l a i m as n o n d i s a b l i n g . 
C l a i m a n t has n o t shown t h a t t h e c l a i m was m i s c l a s s i f i e d o r t h a t she was n o t 
n o t i f i e d o f her r i g h t t o c h a l l e n g e t h e c l a s s i f i c a t i o n o f her c l a i m . Compare 
Dav i s o n v. SAIF, 80 Or App 541, m o d i f i e d on r e c o n , 82 Or App 546 ( 1 9 8 6 ) ; R i c h a r d 
N. E q l i , 41 Van N a t t a 149 ( 1 9 8 9 ) . Claimant d i d n o t seek r e c l a s s i f i c a t i o n o f her 
i n j u r y f r o m n o n d i s a b l i n g t o d i s a b l i n g w i t h i n one year o f her i n j u r y . See former 
ORS 656.262(11) (renumbered ORS 6 5 6 . 2 6 2 ( 1 2 ) ) . C l a i m a n t ' s c l a i m t h a t her i n j u r y 
has become d i s a b l i n g must be t r e a t e d as an a g g r a v a t i o n c l a i m under ORS 656.273, 
because i t i s made on t h e b a s i s t h a t her p r e v i o u s l y n o n d i s a b l i n g i n j u r y has be
come d i s a b l i n g and t h e c l a i m was f i r s t made more t h a n one y e a r a f t e r t h e d a t e o f 
i n j u r y . See M i l t e n b e r q e r v. Howard's Plumbing, 93 Or App 475 ( 1 9 8 8 ) ; Smith v. 
R i d q e p i n e , I n c . , 88 Or App 147, 149 ( 1 9 8 7 ) ; D a r o l d W. M i l l e r , 42 Van N a t t a 2296 
( 1 9 9 0 ) ; Denise A. Robinson, 42 Van N a t t a 2514 ( 1 9 9 0 ) . 

A g g r a v a t i o n 

To e s t a b l i s h a compensable a g g r a v a t i o n under ORS 6 5 6 . 2 7 3 ( 1 ) , c l a i m a n t must 
p r o v e : (1) her back c o n d i t i o n has worsened, by i n c r e a s e d symptoms o r a worsened 
u n d e r l y i n g c o n d i t i o n , r e n d e r i n g her more d i s a b l e d , e i t h e r t e m p o r a r i l y o r perma
n e n t l y ; and (2) a c a u s a l c o n n e c t i o n between t h e worsened back c o n d i t i o n and t h e 
compensable i n j u r y . See Smith v. SAIF, 302 Or 396, 399 ( 1 9 8 6 ) ; G r a b l e v. 
Weyerhaeuser Company, 291 Or 387, 400-01 ( 1 9 8 1 ) ; Stepp v. SAIF, 78 Or App 438 
(1986) ; Edward D. Lucas, 41 Van N a t t a 2272 (1 9 8 9 ) . Because an u n scheduled body 
p a r t i s i n v o l v e d , "more d i s a b l e d " means i n c r e a s e d l o s s o f e a r n i n g c a p a c i t y . See 
S m i t h v. SAIF, supra. Claimant does not have t o show she i s l e s s a b l e t o work 
i n her l a s t employment e x p e r i e n c e ; b u t r a t h e r , l e s s a b l e t o be employed i n t h e 
b r o a d f i e l d o f g e n e r a l o c c u p a t i o n s . Smith, supra a t 401-402. C l a i m a n t ' s t e s t i 
mony may i t s e l f be s u f f i c i e n t t o e s t a b l i s h a compensable w o r s e n i n g . See 
G a r b u t t v. SAIF, 297 Or 148 (1984). A m e d i c a l r e p o r t w i l l s e r v e as a c l a i m f o r 
a g g r a v a t i o n i f i t p u t s t h e i n s u r e r on n o t i c e o f t h e need f o r a d d i t i o n a l m e d i c a l 
s e r v i c e s f o r a worsened c o n d i t i o n . K r a i a c i c v. B l a z i n g O r c h a r d s , 84 Or App 127 
(1987) . 

Here, c l a i m a n t ' s p r i o r accepted c l a i m had been f o r m e d i c a l s e r v i c e s o n l y . 
Because c l a i m a n t was n o t awarded any permanent d i s a b i l i t y , we f i n d t h a t f u t u r e 
e x a c e r b a t i o n s r e s u l t i n g i n a l o s s o f e a r n i n g c a p a c i t y were n o t c o n t e m p l a t e d . 
See L o u i s A. Duchene, 41 Van N a t t a 2399, 2400 (1 9 8 9 ) . C o n s e q u e n t l y , any subse
quent change i n c l a i m a n t ' s c o n d i t i o n r e s u l t i n g i n t e m p o r a r y o r permanent l o s s o f 
e a r n i n g c a p a c i t y would be s u f f i c i e n t t o prove i n c r e a s e d d i s a b i l i t y . 

C l a i m a n t was i n j u r e d i n May 1984. I n September 1985, she r e t u r n e d t o Dr. 
Resner, D.C.'s, o f f i c e c o m p l a i n i n g o f symptoms i d e n t i c a l t o t h o s e r e p o r t e d i n 
May 1984. Dr. Resner s t a t e d t h a t c l a i m a n t ' s symptoms were p r o g r e s s i v e . (Ex. 
3 ) . 

I n O ctober 1985, c l a i m a n t was examined by Dr. Freeman, M.D. She r e p o r t e d 
neck p a i n t h a t works down her back and b o t h arms, and s t a t e d t h a t her symptoms 
were i n c r e a s i n g i n f r e q u e n c y and s e v e r i t y . (Ex. 4-1). 

Dr. P e t e r s o n , n e u r o l o g i s t , diagnosed c e r v i c a l d o r s a l syndrome w i t h i n 
c r e a s e d muscle t e n s i o n o f t h e c e r v i c a l and s c a p u l a r muscles i n F e b r u a r y 1986. 
(Ex. 5B-1). He c o n t i n u e d t o f o l l o w c l a i m a n t , p r e s c r i b i n g p h y s i c a l t h e r a p y one 
t o t h r e e t i m e s p e r week, u n t i l e a r l y 1988. He n o t e d t h a t a f t e r c l a i m a n t changed 
t o a l i g h t e r j o b w i t h t h e employer, her symptoms decreased s i g n i f i c a n t l y . 
(Exs. 7, 8 ) . 

We f i n d t h a t c l a i m a n t has s u c c e s s f u l l y e s t a b l i s h e d t h a t she s u f f e r s i n 
c r e a s e d d i s a b i l i t y and t h a t t h e d i s a b i l i t y i s c a u s a l l y r e l a t e d t o her May 1984 
i n j u r y . Drs. Resner, Freeman and Peterson a l l documented ah i n c r e a s e d l e v e l o f 
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symptoms i n c l a i m a n t ' s neck, upper back and arms i n l a t e 1985 and e a r l y 1986. 
SAIF d i d n o t a c c e p t o r deny an a g g r a v a t i o n c l a i m . 

A d d i t i o n a l l y , because c l a i m a n t was r e q u i r e d t o change her j o b d u t i e s t o 
t h o s e t h a t were l i g h t e r and d i d n o t r e q u i r e f a s t , r e p e t i t i v e movements o r r e 
q u i r e c l a i m a n t t o l i f t her arms above her head, we conclu d e t h a t c l a i m a n t i s 
l e s s a b l e t o be employed i n t h e broad f i e l d o f g e n e r a l o c c u p a t i o n s . A c c o r d 
i n g l y , we f i n d t h a t c l a i m a n t had proven by a preponderance o f t h e e v i d e n c e t h a t 
she s u f f e r e d an a g g r a v a t i o n o f her May 1984 i n j u r y . 

P e n a l t y and A t t o r n e y Fee 

We agree w i t h t h e Referee t h a t , g i v e n t h e f a c t t h a t t h e employer a t t e m p t e d 
t o o b t a i n c l o s u r e o f t h i s c l a i m t h r o u g h t h e E v a l u a t i o n D i v i s i o n and t h e D i v i s i o n 
w o u l d n o t i s s u e a D e t e r m i n a t i o n Order, t h e employer's p r o c e s s i n g o f t h e c l a i m 
was n o t u n r e a s o n a b l e . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o a p e n a l t y o r 
a s s o c i a t e d a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 4, 1989 i s r e v e r s e d . T h i s case i s 
remanded t o t h e s e l f - i n s u r e d employer f o r acceptance and p r o c e s s i n g o f c l a i m 
a n t ' s a g g r a v a t i o n c l a i m a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a rea s o n a b l e assessed f e e o f $2,300, 
p a y a b l e by t h e s e l f - i n s u r e d employer. 

December 19, 1990 C i t e as 42 Van N a t t a 2814 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
DANIEL MERCADO-NUNO, Claimant 

WCB Case No. 89-17814 
ORDER ON REVIEW 

Gi n s b u r g , e t a l . , Claimant A t t o r n e y s 
Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r t h a t awarded 10 
p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y f o r i n j u r y t o t h e low back 
i n a d d i t i o n t o t h e 24 p e r c e n t (76.8 degrees) awarded by D e t e r m i n a t i o n Order. On 
r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and make t h e f o l l o w i n g a d d i 
t i o n a l f i n d i n g s . C l a i m a n t i s a b l e t o do l i g h t - m e d i u m work w i t h r e s t r i c t i o n s on 
p r o l o n g e d s t o o p i n g o r l i f t i n g i n v o l v i n g t w i s t i n g . He cannot r e t u r n t o h i s p r i o r 
work w i t h o u t m o d i f i c a t i o n . P r i o r t o c l a i m a n t ' s i n j u r y , he was ca p a b l e o f p e r 
f o r m i n g 14 p e r c e n t o f t h e j o b s i n Oregon, c o n s i d e r i n g h i s p h y s i c a l c a p a c i t y 
t o g e t h e r w i t h h i s e d u c a t i o n and o t h e r v o c a t i o n a l and s o c i a l f a c t o r s . The a r r a y 
o f j o b s t h a t c l a i m a n t i s p h y s i c a l l y and o t h e r w i s e capable o f p e r f o r m i n g has been 
s i g n i f i c a n t l y r educed because he can no l o n g e r do heavy o r medium work. 

FINDING OF ULTIMATE FACT 

C l a i m a n t has s u f f e r e d a 50 p e r c e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e 
compensable i n j u r y . 
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CONCLUSIONS OF LAW AND OPINION 
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C l a i m a n t was m e d i c a l l y s t a t i o n a r y a f t e r January 1, 1988, and h i s c l a i m was 
c l o s e d by D e t e r m i n a t i o n Order a f t e r J u l y 1, 1988. Consequently, f o r purposes o f 
d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , f o r m e r ORS 656.283(7) 
and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e st a n d a r d s f o r t h e e v a l u a t i o n o f d i s 
a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 

N e v e r t h e l e s s , t h e s t a t u t e a l s o p r o v i d e s t h a t e i t h e r p a r t y may e s t a b l i s h 
t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e 
degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d by c l a i m a n t i s more o r l e s s t h a n 
t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . Former ORS 656.283(7) and former 
6 5 6 . 2 9 5 ( 5 ) . To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b l i s h t h a t t h e t r u t h 
o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l G e n e r a l C o n t r a c t o r , I n c . 
v. Tandy Corp., 303 Or 390, 302 (19 8 7 ) . 

The R eferee c a l c u l a t e d c l a i m a n t ' s e n t i t l e m e n t under t h e a p p l i c a b l e " s t a n d 
a r d s " t o e n t i t l e him t o an award o f 24 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y , p r e c i s e l y t h e amount awarded by D e t e r m i n a t i o n Order. N e i t h e r p a r t y 
c h a l l e n g e s t h a t c a l c u l a t i o n on r e v i e w . The Referee, however, awarded c l a i m a n t 
34 p e r c e n t i n l i e u o f t h e 24 p e r c e n t awarded by D e t e r m i n a t i o n Order, c o n c l u d i n g 
t h a t t h e r e was c l e a r and c o n v i n c i n g evidence i n t h e r e c o r d as a whole t o e s t a b 
l i s h t h a t c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y exceeded t h a t a l l o w a b l e under t h e 
s t a n d a r d s . C l a i m a n t contends t h a t h i s l o s s was g r e a t e r t h e n 34 p e r c e n t . We 
agree. 

V o c a t i o n a l e x p e r t Aaron Hughes has e v a l u a t e d c l a i m a n t ' s language a b i l i t y 
and p e r s u a s i v e l y o p i n e d t h a t c l a i m a n t i s unable t o re a d o r w r i t e a s i m p l e mes
sage such as i n s t r u c t i o n s o r an i n v e n t o r y l i s t . He f u r t h e r n o t e d t h a t c l a i m a n t 
has a work h i s t o r y t h a t i s c o n f i n e d t o u n s k i l l e d work. He co n c l u d e d t h a t , i n 
vi e w o f h i s p h y s i c a l impairment due t o t h e compensable i n j u r y , h i s employment 
o p t i o n s a r e few. Assuming t h a t c l a i m a n t was l i m i t e d t o l i g h t work as t h e t r e a t 
i n g p h y s i c i a n had o p i n e d , r a t h e r t h a n t o l i g h t - m e d i u m work as foun d by t h e 
Re f e r e e , he co n c l u d e d t h a t t h e share o f t h e l a b o r market a v a i l a b l e t o c l a i m a n t 
was r e d u c e d f r o m 14 p e r c e n t t o 5 p e r c e n t . He conclud e d t h a t c l a i m a n t had l o s t 
66 p e r c e n t o f h i s e a r n i n g c a p a c i t y . A l t h o u g h we a r e persuaded t h a t c l a i m a n t ' s 
l i f t i n g c a p a c i t y i s n o t q u i t e as d r a s t i c a l l y reduced as Hughes assumed, we are 
n o n e t h e l e s s persuaded t h a t c l a i m a n t can no l o n g e r do a g r e a t many j o b s t h a t he 
c o u l d p r e v i o u s l y d o — i n c l u d i n g , i t would appear, a l l o f t h e j o b s t h a t he has 
p e r f o r m e d i n t h e p a s t . 

The Board has d e c l i n e d t o make permanent d i s a b i l i t y awards r e f l e c t i v e o f 
l o s s i n access t o t h e l a b o r market a l o n e . Thus, we do n o t award 60 p e r c e n t un
sc h e d u l e d permanent d i s a b i l i t y t o a l l i n d i v i d u a l s who have l o s t access o f 60 
p e r c e n t o f t h a t share o f t h e l a b o r market a v a i l a b l e t o them p r e i n j u r y . See 
G o l d i e M. Ames, 42 Van N a t t a 1657 (1990). We must c o n s i d e r a l s o such f a c t o r s as 
t h e a b s o l u t e number o f j o b s t h a t c l a i m a n t remains capable o f p e r f o r m i n g , t h e 
wages o b t a i n a b l e i n t h o s e j o b s , and t h e l i k e . R i c h a r d A. Gonsalves, 42 Van 
N a t t a 1787 ( 1 9 9 0 ) . 

I n t h i s case, c l a i m a n t has s i g n i f i c a n t p h y s i c a l i m p a i r m e n t p r e c l u d i n g r e 
t u r n t o h i s p r i o r work w i t h o u t m o d i f i c a t i o n . He does n o t possess t h e s k i l l s t o 
do a n y t h i n g b u t e n t r y l e v e l work. H i s language handicap was such t h a t he was 
never q u a l i f i e d t o p e r f o r m many j o b s . H i s access i s now s u b s t a n t i a l l y reduced. 
For t h e s e r e a s o n s , we a r e persuaded t h a t c l a i m a n t has l o s t 50 p e r c e n t o f h i s 
e a r n i n g c a p a c i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 1, 1990 i s m o d i f i e d . I n a d d i t i o n t o 
t h e D e t e r m i n a t i o n Order and Referee awards c l a i m a n t i s awarded 16 p e r c e n t (51.2 
degrees) unscheduled permanent d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 
50 p e r c e n t (160 degrees) unscheduled permanent d i s a b i l i t y f o r a low back i n j u r y 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d 
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by t h i s o r d e r . However, t h e t o t a l o u t o f compensation f e e awarded under t h e 
Ref e r e e and Board o r d e r s s h a l l n o t exceed $3,800. 

December 19, 1990 C i t e as 42 Van N a t t a 2816 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN L. RIGGS, I I I , Claimant 

WCB Case Nos. 89-16028, 89-15744, 89-16027 & 89-10021 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Pamela S c h u l t z , Defense A t t o r n e y 

Randolph H a r r i s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r , N i c h o l s and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e / A r b i 
t r a t o r Tenenbaum's o r d e r t h a t : (1) s e t a s i d e SAIF's d e n i a l o f an a g g r a v a t i o n 
c l a i m f o r r i g h t elbow e p i c o n d y l i t i s ; (2) u p h e l d L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n ' s d e n i a l o f a new i n j u r y c l a i m f o r t h e same c o n d i t i o n ; and (3) r e 
q u i r e d SAIF t o pay t h e c o s t o f t r a n s p o r t i n g c l a i m a n t t o h e a r i n g . On r e v i e w , t h e 
i s s u e s a r e r e s p o n s i b i l i t y and w i t n e s s t r a n s p o r t a t i o n c o s t s . We a f f i r m i n p a r t 
and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's r e c i t a t i o n o f t h e S t i p u l a t i o n s o f t h e p a r t i e s as 
w e l l as t h e Re f e r e e ' s F i n d i n g s . ^ 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a s s i g n e d r e s p o n s i b i l i t y t o SAIF and, i n a d d i t i o n , r e q u i r e d 
SAIF t o pay f o r c l a i m a n t ' s t r a n s p o r t a t i o n t o h e a r i n g . SAIF has r e q u e s t e d 
r e v i e w . 

R e s p o n s i b i l i t y 

We r e v i e w t h e Referee's o r d e r as i t r e l a t e s t o t h e r e s p o n s i b i l i t y i s s u e 
o n l y f o r e r r o r s o f law. The h e a r i n g was conducted p u r s u a n t t o r e f e r r a l f r o m t h e 

1) We n o t e t h a t t h e f o u r t h page o f t h e o p i n i o n s t a t e s t h a t c l a i m a n t 
worked as a s o r t e r r a t h e r t h a n a gr a d e r a t Lazy S. I t goes on t o say t h a t 
g r a d i n g i s e a s i e r , l i g h t e r w o rker. And t h a t , as a g r a d e r , c l a i m a n t p u l l e d 
p i e c e s o f f t h e l i n e and d i d n o t have t o g r i p and t w i s t each p i e c e as i t 
went by. We c o n c l u d e , based on a r e a d i n g o f t h e o r d e r as a whole, t h a t t h e 
Ref e r e e i n t e n d e d t o say t h a t s o r t i n g i s e a s i e r , l i g h t e r work and t h a t , as a 
s o r t e r , c l a i m a n t p u l l e d p i e c e s o f f t h e l i n e and d i d n o t have t o g r i p and 
t w i s t each p i e c e as i t went by. We so conclude f o r t h r e e r e a s o n s : F i r s t , 
i n t h e f i r s t p a r a g r a p h o f page f o u r , t h e Referee had a l r e a d y d e s c r i b e d t h e 
g r a d i n g j o b as i n v o l v i n g c o n s t a n t r e p e t i t i o u s t w i s t i n g o f p i e c e s o f lumber 
and as r e q u i r i n g t h e t u r n i n g o f ev e r y board. Paragraph f o u r i s n o t c o n s i s 
t e n t w i t h p a r a g r a p h one u n l e s s we assume a c l e r i c a l - t y p e e r r o r i n p a r a g r a p h 
f o u r . Second, o u r u n d e r s t a n d i n g o f t h e Referee's i n t e n t i o n s i s c o n s i s t e n t 
w i t h c l a i m a n t ' s t e s t i m o n y , w h i c h t h e Referee found c r e d i b l e . T h i r d , o u r 
u n d e r s t a n d i n g i s a l s o c o n s i s t e n t w i t h t h e h i s t o r y upon wh i c h Dr. Kaesche 
r e l i e d a t d e p o s i t i o n when he re n d e r e d t h e o p i n i o n upon w h i c h t h e R e f e r e e 
r e l i e d . For t h e s e r easons, i n r e v i e w i n g t h i s o r d e r , we assume t h a t t h e 
Ref e r e e f o u n d t h a t s o r t i n g was e a s i e r work and t h a t p a r a g r a p h f o u r de
s c r i b e s c l a i m a n t ' s work as a s o r t e r a t Lazy S. 
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D i r e c t o r upon i s s u a n c e o f a .307 o r d e r . The .307 o r d e r r e f e r r i n g t h e case f o r 
h e a r i n g was r e c e i v e d by t h e Board on August 16, 1989. C o n s e q u e n t l y , ORS 
656.307(2) a p p l i e s . Timothy R. Schroeder, 41 Van N a t t a 568 ( 1 9 8 9 ) . Inasmuch as 
SAIF, and n o t c l a i m a n t , c h a l l e n g e s t h e Referee's o r d e r , we r e v i e w f o r q u e s t i o n s 
o f law. 

ORS 656.307(2) p r o v i d e s t h a t we r e v i e w d e c i s i o n s r e n d e r e d by an a r b i 
t r a t o r on r e f e r r a l f r o m t h e D i r e c t o r f o r q u e s t i o n o f law e x c e p t i n one c i r 
cumstance: " [ I f ] t h e c l a i m a n t can e s t a b l i s h , on t h e a r b i t r a t i o n r e c o r d , 
t h a t t h e d e t e r m i n a t i o n [ o f t h e r e s p o n s i b i l i t y i s s u e ] r e s o l v e s a m a t t e r con
c e r n i n g a c l a i m as d e f i n e d i n ORS 656.704(3), r e v i e w o f t h e d e t e r m i n a t i o n 
o f t h e a r b i t r a t o r by t h e board and t h e Court o f Appeals s h a l l be as p r o 
v i d e d f o r m a t t e r s c o n c e r n i n g a c l a i m . " We conclude t h a t t h e L e g i s l a t u r e 
i n t e n d e d , by t h e e x c e p t i o n , t o g i v e a c l a i m a n t t h e b e n e f i t o f de novo r e 
v i e w when t h e c l a i m a n t contends t h a t t h e a r b i t r a t o r e r r e d and a d i f f e r e n t 
a s signment o f r e s p o n s i b i l i t y w i l l a f f e c t h i s r a t e o f t e m p o r a r y d i s a b i l i t y 
c o m pensation. Jon E. Robinson, 42 Van N a t t a 512 ( 1 9 9 0 ) . See M i n u t e s , 
Senate Committee on Labor, June 9, 1987. We do n o t b e l i e v e t h a t t h e mere 
f a c t t h a t t h e r e c o r d i n d i c a t e s t h a t t h e t emporary d i s a b i l i t y r a t e w i l l v a r y 
d epending on t h e assignment o f r e s p o n s i b i l i t y e n t i t l e s an i n s u r e r o r s e l f -
i n s u r e d employer t o de novo r e v i e w o f an a r b i t r a t i o n o r d e r . We r e c o g n i z e 
t h a t c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y r a t e w i l l be a f f e c t e d by t h e 
assignment o f r e s p o n s i b i l i t y i n t h i s case. N e v e r t h e l e s s , f o r t h e reasons 
s t a t e d above, because c l a i m a n t has n e i t h e r r e q u e s t e d nor c r o s s - r e q u e s t e d 
r e v i e w o f t h e a r b i t r a t o r ' s d e c i s i o n , and i n f a c t seeks i t s a f f i r m a n c e , we 
address q u e s t i o n s o f law o n l y . I n s o f a r as our d e c i s i o n i n Susan A l l e y , 
42 Van N a t t a 1131 ( 1 9 9 0 ) , i s t o t h e c o n t r a r y , we disavow i t . 

We adopt t h a t p o r t i o n o f t h e Referee's o r d e r a d d r e s s i n g t h e i s s u e o f 
r e s p o n s i b i l i t y . The Referee found t h a t c l a i m a n t ' s work a c t i v i t y w h i l e em
p l o y e d a t SAIF's i n s u r e d d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o h i s worsened 
c o n d i t i o n . I t f o l l o w s t h a t L i b e r t y Northwest i s r e s p o n s i b l e f o r c l a i m a n t ' s 
worsened c o n d i t i o n . 

T r a n s p o r t a t i o n c o s t s 

We r e v i e w de novo t h a t p o r t i o n o f t h e Referee's o r d e r t h a t d e a l s w i t h 
t h e d i s p u t e between t h e i n s u r e r s r e g a r d i n g who must pay t h e c o s t o f c l a i m 
a n t ' s t r a v e l f r o m C a l i f o r n i a t o appear as a w i t n e s s a t h e a r i n g . 

The r e c o r d d i s c l o s e s n o t h i n g r e l e v a n t t o t h e d i s p u t e o v e r r e s p o n s i 
b i l i t y f o r payment o f c l a i m a n t ' s t r a v e l c o s t . Based on t h e p a r t i e s ' r e p r e 
s e n t a t i o n s on r e v i e w , however, i t appears t h a t b o t h SAIF and L i b e r t y N o r t h 
west w i s h e d t o p r o c u r e c l a i m a n t ' s t e s t i m o n y f o r i n t r o d u c t i o n a t h e a r i n g . 
Inasmuch as c l a i m a n t was n o t r e q u i r e d t o appear p e r s o n a l l y a t h e a r i n g , t h e 
i n s u r e r s sought t o p r o c u r e t h a t t e s t i m o n y . L i b e r t y N o r t h w e s t s u g g e s t e d 
t h a t c l a i m a n t ' s t e s t i m o n y be o b t a i n e d by t e l e p h o n e . SAIF was u n w i l l i n g t o 
agree t o a n y t h i n g e x c e p t p e r s o n a l appearance a t h e a r i n g because i t r e g a r d e d 
h i s c r e d i b i l i t y as an i m p o r t a n t f a c t o r i n t h e outcome o f t h e case. Because 
SAIF w o u l d n o t agree t o t e l e p h o n e t e s t i m o n y , c l a i m a n t p l a n n e d t o a t t e n d i n 
p e r s o n . P r i o r t o h e a r i n g , t h e Referee d i r e c t e d t h e i n s u r e r s t o s p l i t 
c l a i m a n t ' s t r a v e l c o s t . A f t e r h e a r i n g , she concluded t h a t SAIF's con
t e n t i o n t h a t c l a i m a n t was n o t a c r e d i b l e w i t n e s s was w i t h o u t f o u n d a t i o n . 
C o n s e q u e n t l y , she c o n c l u d e d t h a t SAIF was n o t j u s t i f i e d i n demanding 
c l a i m a n t ' s a t t e n d a n c e t o t e s t i f y i n person a t h e a r i n g and, t h e r e f o r e , 
o r d e r e d SAIF t o bear t h e e n t i r e c o s t o f c l a i m a n t ' s t r a v e l . 

We approach t h e q u e s t i o n d i f f e r e n t l y . OAR 438-07-022 c o n t r o l s t h e 
p r e s e n t a t i o n o f l a y t e s t i m o n y . I t reads as f o l l o w s : 
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"Testimony o f l a y w i t n e s s e s s h a l l be t a k e n by 
p e r s o n a l appearance o f t h e w i t n e s s b e f o r e t h e 
r e f e r e e a t t h e h e a r i n g u n l e s s t h e w i t n e s s i s u n a b l e 
t o a t t e n d t h e h e a r i n g due t o e x t r a o r d i n a r y c i r c u m 
s t a n c e s beyond t h e c o n t r o l o f t h e p a r t y o f f e r i n g 
t h e t e s t i m o n y and a l l p a r t i e s and t h e r e f e r e e 
a g r e e , o r t h e r e f e r e e f i n d s , t h a t t h e t e s t i m o n y 
s h o u l d be t a k e n o t h e r t h a n by p e r s o n a l appearance 
o f t h e w i t n e s s a t t h e h e a r i n g and t h a t t h e t e s t i 
mony o f t h e w i t n e s s cannot be t a k e n by a t e l e p h o n e 
d e p o s i t i o n o r i n - p e r s o n d e p o s i t i o n . I n such cases, 
t h e r e f e r e e may a l l o w t e s t i m o n y t o be t a k e n i n any 
manner t h a t w i l l a f f o r d s u b s t a n t i a l j u s t i c e and i n 
s u r e a complete and a c c u r a t e r e c o r d o f a l l examina
t i o n and t e s t i m o n y . " 

The r u l e p r o v i d e s t h a t l a y t e s t i m o n y s h a l l be t a k e n i n p e r s o n a t 
h e a r i n g e x c e p t where e x t r a o r d i n a r y c i r c u m s t a n c e s p r e c l u d e a t t e n d a n c e i n 
per s o n . Only i f e x t r a o r d i n a r y c i r c u m s t a n c e s p r e c l u d e a t t e n d a n c e a t h e a r i n g 
i s t e l e p h o n e t e s t i m o n y even p e r m i s s i b l e . There i s no i n d i c a t i o n t h a t 
c l a i m a n t was u n a b l e t o a t t e n d ; i n f a c t , he d i d a t t e n d . C o n s e q u e n t l y , even 
i f SAIF had been w i l l i n g t o agree t o t a k e c l a i m a n t ' s t e s t i m o n y by t e l e 
phone, such t e s t i m o n y would have been i n a d m i s s i b l e . For t h i s r e a s o n , 
SAIF's r e a s o n f o r o b j e c t i n g t o t e l e p h o n e t e s t i m o n y and t h e p e r s u a s i v e n e s s 
o f t h a t r e a s o n a r e i m m a t e r i a l . 

Inasmuch as b o t h i n s u r e r s sought c l a i m a n t ' s t e s t i m o n y , t h e t r a v e l 
c o s t a s s o c i a t e d w i t h h i s appearance a t h e a r i n g s h a l l be e q u a l l y d i v i d e d 
between t h e i n s u r e r s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 7, 1989, i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t r e q u i r e d t h e SAIF Corpo
r a t i o n t o pay c l a i m a n t ' s t r a v e l c o s t a s s o c i a t e d w i t h a t t e n d a n c e a t h e a r i n g 
i s r e v e r s e d . The t r a v e l c o s t s h a l l be e q u a l l y d i v i d e d between SAIF and 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n . The remainder o f t h e o r d e r i s 
a f f i r m e d . 

December 20, 1990 C i t e as 42 Van N a t t a 2818 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
TANYA L. BAKER, Claimant 

WCB Case Nos. 88-18028 & 88-19615 
ORDER ON RECONSIDERATION 

B l a c k , Chapman & Webber, Claimant A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h o s e p o r t i o n s o f our August 3 1 , 
1990 Order on Review t h a t d i d n o t award c l a i m a n t an assessed a t t o r n e y f e e f o r 
her c o u n s e l ' s s e r v i c e s e i t h e r a t h e a r i n g o r on Board r e v i e w . I n o r d e r t o a l l o w 
t h e i n s u r e r s s u f f i c i e n t t i m e t o respond t o c l a i m a n t ' s m o t i o n , we a b a t e d o u r 
o r d e r . H a v i n g now r e c e i v e d t h e i n s u r e r s ' responses, we proceed t o o u r r e v i e w . 

A t h e a r i n g , t h e Referee s e t a s i d e Royal I n s u r a n c e Company o f America's 
d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a low back c o n d i t i o n and u p h e l d 
L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r t h e same c o n d i t i o n . The Referee a l s o awarded c l a i m a n t an assessed a t t o r n e y 
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f e e o f $2,300, t o be p a i d by Royal. On r e v i e w , we r e v e r s e d t h e R e f e r e e ' s 
r e s p o n s i b i l i t y d e t e r m i n a t i o n . We r e i n s t a t e d Royal's d e n i a l and s e t a s i d e 
L i b e r t y N o r t h w e s t ' s d e n i a l . Our o r d e r d i d n o t address t h e e f f e c t o f o u r 
d e c i s i o n on t h e Referee's a t t o r n e y f e e award. 

On r e c o n s i d e r a t i o n , c l a i m a n t r e q u e s t s t h a t we o r d e r L i b e r t y N o r t h w e s t t o 
pay t h e assessed f e e awarded by t h e Referee. N e i t h e r i n s u r e r c o n t e s t s c l a i m 
a n t ' s e n t i t l e m e n t t o a f e e f o r s e r v i c e s a t h e a r i n g ; however, each i n s u r e r argues 
t h a t t h e o t h e r i s r e s p o n s i b l e f o r payment o f t h a t f e e . Royal contends t h a t 
L i b e r t y N o r t h w e s t s h o u l d be r e s p o n s i b l e f o r t h e f e e because L i b e r t y has been 
f o u n d t o be t h e r e s p o n s i b l e i n s u r e r f o r c l a i m a n t ' s c o n d i t i o n . L i b e r t y N o r t h 
w e s t , on t h e o t h e r hand, argues t h a t Royal s h o u l d be r e s p o n s i b l e f o r payment o f 
t h e a t t o r n e y f e e because o n l y Royal denied c o m p e n s a b i l i t y o f t h e c l a i m . 

I n t h i s r e g a r d , L i b e r t y ' s November 2, 1988 d e n i a l a l l e g e d i n s u f f i c i e n t 
e v i d e n c e r e l a t i n g c l a i m a n t ' s c u r r e n t c o m p l a i n t s t o her i n j u r y w i t h i t s i n s u r e d . 
L i b e r t y d i d n o t contend i n i t s d e n i a l t h a t c l a i m a n t ' s c o n d i t i o n was t h e ^ r e s p o n 
s i b i l i t y o f R o y a l . I n a d d i t i o n , L i b e r t y e x p r e s s l y n o t e d t h a t i t was n o t w a i v i n g 
" f u r t h e r q u e s t i o n s o f c o m p e n s a b i l i t y o r r e s p o n s i b i l i t y . " Moreover, a t h e a r i n g , 
L i b e r t y ' s c o u n s e l s t a t e d t h e d e n i a l was o f t h e a g g r a v a t i o n c l a i m and " i n t h e 
e v e n t t h a t t h e c o n d i t i o n was, i n f a c t , a g g r a v a t e d " t h e n r e s p o n s i b i l i t y was a l s o 
an i s s u e . ( T r . 6 ) . We c o n c l u d e , c o n t r a r y t o L i b e r t y N o r t h w e s t ' s a s s e r t i o n i n 
i t s b r i e f on r e v i e w and on r e c o n s i d e r a t i o n , t h a t b o t h Royal and L i b e r t y r a i s e d 
c o m p e n s a b i l i t y as an i s s u e a t h e a r i n g . T h e r e f o r e , because we have c o n c l u d e d ' 
t h a t L i b e r t y i s t h e r e s p o n s i b l e i n s u r e r f o r c l a i m a n t ' s c o n d i t i o n , we f u r t h e r 
c o n c l u d e t h a t L i b e r t y i s r e s p o n s i b l e f o r payment o f t h e assessed a t t o r n e y f e e 
awarded a t h e a r i n g . 

C l a i m a n t a l s o a l l e g e s e n t i t l e m e n t t o an assessed a t t o r n e y f e e f o r her 
c o u n s e l ' s s e r v i c e s on Board r e v i e w . C l a i m a n t ' s e n t i t l e m e n t t o such a f e e c o u l d 
f o l l o w f r o m e i t h e r o f two s t a t u t e s : ORS 656.386(1) o r 6 5 6 . 3 8 2 ( 2 ) . ORS 
656.386(1) a u t h o r i z e s a c a r r i e r - p a i d f e e where t h e c l a i m a n t has i n i t i a t e d t h e 
r e v i e w o r a p p e a l f r o m an o r d e r d e n y i n g t h e c l a i m . S h o r t v. SAIF, 305 Or 541, 
545 ( 1 9 8 8 ) . Such i s no t t h e case here. A c c o r d i n g l y , no f e e i s a s s e s s a b l e 

under ORS 6 5 6 . 3 8 6 ( 1 ) . 

The second b a s i s f o r a f e e i s ORS 656.382(2). That s t a t u t e p r o v i d e s f o r 
a t t o r n e y f e e s where t h e r e v i e w o r appeal i s i n i t i a t e d by t h e employer o r i n 
s u r e r , and t h e r e f e r e e , Board o r c o u r t f i n d s t h a t t h e compensation awarded t o a 
c l a i m a n t s h o u l d n o t be d i s a l l o w e d o r reduced. C i t i n g Howard v. W i l l a m e t t e 
P o u l t r y , 101 Or App 584 ( 1 9 9 0 ) , Royal argues t h a t r e s p o n s i b i l i t y was t h e o n l y 
i s s u e on r e v i e w and, t h e r e f o r e , t h a t c l a i m a n t i s n o t e n t i t l e d t o an assessed 
f e e . I n Howard, r e s p o n s i b i l i t y was t h e o n l y i s s u e because c l a i m a n t ' s r i g h t t o 
compensation was p r o t e c t e d by p r i o r issuance o f an o r d e r i s s u e d p u r s u a n t t o ORS 
656.307 (.307 o r d e r ) . Because c l a i m a n t ' s r i g h t t o compensation was never a t 
r i s k , t h e c o u r t h e l d t h a t ORS 656.382(2) d i d n o t p r o v i d e a b a s i s f o r an award o f 
c a r r i e r - p a i d a t t o r n e y f e e s . 

By c o n t r a s t , i n t h i s case, b o t h i n s u r e r s d e n i e d c o m p e n s a b i l i t y . Moreover, 
no .307 o r d e r i s s u e d . Thus, c l a i m a n t ' s r i g h t t o compensation was a t r i s k a t 
h e a r i n g . Both c o m p e n s a b i l i t y and r e s p o n s i b i l i t y were d e c i d e d i n t h e Referee's 
o r d e r . T h e r e f o r e , by v i r t u e o f t h e Board's de novo r e v i e w a u t h o r i t y , compens
a b i l i t y remained a t r i s k on r e v i e w as w e l l . D e s t a e l v. N i c o l a i Co., 80 Or App 
596 ( 1 9 8 6 ) . See D i l w o r t h v. Weyerhaeuser Co., 95 Or App 85 ( 1 9 8 9 ) . Because 
Royal i n i t i a t e d r e v i e w and c l a i m a n t ' s compensation was n o t r e d u c e d o r d i s a l 
lowed, c l a i m a n t i s e n t i t l e d t o an assessed f e e under ORS 6 5 6 . 3 8 2 ( 2 ) . See J o e l 
D. T u r p i n , 41 Van N a t t a 1736 (1989). Because Royal sought Board r e v i e w , Royal 
s h a l l be r e s p o n s i b l e f o r t h e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on Board r e v i e w . Cigna I n s u r a n c e Companies v. C r a w f o r d S Co., 104 Or App 
329 ( 1 9 9 0 ) . 
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A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $200, t o be p a i d by 
Roy a l . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h i s i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . On r e c o n 
s i d e r a t i o n , L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n i s o r d e r e d t o pay t h e $2,300 
assessed a t t o r n e y f e e awarded by t h e Referee a t h e a r i n g . Royal I n s u r a n c e Com
pany i s o r d e r e d t o pay c l a i m a n t ' s c o u n s e l a r e a s o n a b l e assessed f e e o f $200 f o r 
s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e . As m o d i f i e d , we 
adhere t o and r e p u b l i s h our August 3 1 , 1990 o r d e r . The p a r t i e s ' r i g h t s o f 
app e a l s h a l l r u n fr o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

December 20, 1990 C i t e as 42 Van N a t t a 2820 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
CYNTHIA L. MCHENRY, Claimant 

WCB Case No. 89-11304 
CORRECTED ORDER ON REVIEW (REMANDING) 

W i l l a r d Bodtker, Claimant A t t o r n e y 
Sandra Haynes, A t t o r n e y 

Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

The Board i s s u e d i t s Order on Review (Remanding) i n t h i s m a t t e r on 
December 5, 1990. The l a s t sentence o f t h e "Conclusions and O p i n i o n " s e c t i o n o f 
t h a t o r d e r i n s t r u c t s t h e Referee t o d e t e r m i n e , i n l i g h t o f our o r d e r i n K r i s t i 
L. Chase, 42 Van N a t t a 1247 (1 9 9 0 ) , whether c l a i m a n t ' s r e q u e s t f o r r e v i e w i s 
t i m e l y and, i f so, whether t h e c l a i m i s compensable. The sentence s h o u l d have 
i n s t r u c t e d t h e Ref e r e e t o de t e r m i n e whether c l a i m a n t ' s r e q u e s t f o r h e a r i n g i s 
t i m e l y , n o t t h e r e q u e s t f o r r e v i e w . 

A c c o r d i n g l y , o ur December 5, 1990 o r d e r i s abated and w i t h d r a w n . As 
c o r r e c t e d h e r e i n , we adhere t o and r e p u b l i s h our December 5, 1990 o r d e r i n i t s 
e n t i r e t y . 

I T IS SO ORDERED. 

December 20, 1990 C i t e as 42 Van N a t t a 2820 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ARTHUR R. MORRIS, Claimant 

WCB Case No. 89-0063M 
OWN MOTION ORDER ON REMAND 

Douglas L. Minson, Claimant A t t o r n e y 
D a v i d O. Home, Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f App e a l s . 
Wausau I n s u r a n c e Companies v. M o r r i s , 103 Or App 270 (1 9 9 0 ) . The c o u r t has r e 
v e r s e d o u r Own M o t i o n o r d e r t h a t reopened c l a i m a n t ' s c l a i m f o r t h e payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . I n so d o i n g , we found t h a t c l a i m a n t was w i l l i n g 
t o work and i n t h e work f o r c e a t t h e t i m e h i s c o n d i t i o n worsened. C o n c l u d i n g 
t h a t we had n o t a d e q u a t e l y e x p l a i n e d how we reached a f i n d i n g t h a t was d i r e c t l y 
c o n t r a r y t o o u r p r e v i o u s d e t e r m i n a t i o n s t h a t c l a i m a n t had been u n w i l l i n g t o r e 
t u r n t o t h e work f o r c e , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . 
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The i n s u r e r has s u b m i t t e d c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s 
March 1977 compensable back i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . 
The i n s u r e r has accepted r e s p o n s i b i l i t y f o r c l a i m a n t ' s proposed May 1989 
s u r g e r y . However, c o n t e n d i n g t h a t c l a i m a n t has w i t h d r a w n f r o m t h e work f o r c e , 
t h e i n s u r e r opposes payment o f temporary d i s a b i l i t y b e n e f i t s . 

We may e x e r c i s e our "Own M o t i o n " a u t h o r i t y t o reopen a c l a i m f o r a d d i 
t i o n a l t e m p o r a r y d i s a b i l i t y compensation when we f i n d t h a t t h e r e i s a w o r s e n i n g 
o f a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r 
o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, 
we a r e a u t h o r i z e d t o award temporary d i s a b i l i t y compensation commencing from t h e 
t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r undergoes o u t p a t i e n t s u r g e r y . I d . 

A f t e r r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t ' s compensable c o n d i 
t i o n has worsened r e q u i r i n g s u r g e r y . N o t w i t h s t a n d i n g such a f i n d i n g , t o r e c e i v e 
t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r such a w o r s e n i n g , c l a i m a n t must be i n t h e work 
f o r c e a t t h e t i m e o f t h e w o r s e n i n g , o r i f n o t i n t h e work f o r c e , w i l l i n g t o work 
and making r e a s o n a b l e e f f o r t s t o o b t a i n employment ( u n l e s s such e f f o r t s would be 
f u t i l e because o f t h e w o r k - r e l a t e d i n j u r y ) . Wausau I n s . Companies v. M o r r i s , 
103 Or App 270 ( 1 9 9 0 ) . 

Here, c l a i m a n t has n o t worked s i n c e a t l e a s t 1983. H i s compensable c o n d i 
t i o n was e v a l u a t e d a t a December 1983 h e a r i n g c o n c e r n i n g h i s a p p e a l f r o m a 
D e t e r m i n a t i o n Order. At t h a t h e a r i n g , c l a i m a n t , t h e n 54 y e a r s o f age, sought 
permanent t o t a l d i s a b i l i t y . I n d e c l i n i n g t o g r a n t c l a i m a n t ' s r e q u e s t , t h e 
R e f e r e e fo u n d c l a i m a n t ' s t e s t i m o n y t o be u n r e l i a b l e and t o l a c k c r e d i b i l i t y . 
The R e f e r e e c o n c l u d e d as f o l l o w s : 

"As has been observed by most o f t h e p h y s i c i a n s who have examined c l a i m a n t 
o v e r t h e p a s t s e v e r a l y e a r s , he c l e a r l y l a c k s any m o t i v a t i o n t o r e t u r n t o 
work. Not o n l y does he l a c k m o t i v a t i o n t o r e t u r n t o work, b u t he i s 
s t r o n g l y m o t i v a t e d t o p r e s e r v e h i s d i s a b i l i t y s t a t u s and t o c o n v i n c e 
o t h e r s t h a t he i s u nable t o work. I t appears t h a t c l a i m a n t d e t e r m i n e d 
s e v e r a l y e a r s ago t h a t he would never r e t u r n t o work and he has proceeded 
t o i n s u r e t h a t t h a t d e c i s i o n becomes a s e l f - f u l f i l l i n g prophecy. That i s 
u n f o r t u n a t e , because c l a i m a n t i s u n d o u b t e d l y q u i t e d i s a b l e d . H i s u n w i l l 
i n g n e s s t o c o n s i d e r a r e t u r n t o work, however, makes any r e h a b i l i t a t i o n 
e f f o r t s f u t i l e and hampers a d e t e r m i n a t i o n o f t h e e x t e n t t o w h i c h he i s 
p r e c l u d e d f r o m t h e g e n e r a l l a b o r market." 

The R e f e r e e i n c r e a s e d t h e D e t e r m i n a t i o n Order award f r o m 55 p e r c e n t t o 80 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . T h i s award was a f f i r m e d by t h e Board 
and, s u b s e q u e n t l y , by t h e Court o f Appeals. I n September 1986 c l a i m a n t r e 
q u e s t e d Own M o t i o n r e l i e f . Contending t h a t h i s compensable c o n d i t i o n had f u r 
t h e r d e t e r i o r a t e d , c l a i m a n t renewed h i s r e q u e s t f o r permanent t o t a l d i s a b i l i t y . 
Unpersuaded t h a t c l a i m a n t was so s e v e r e l y d i s a b l e d as t o r e l i e v e h i m s e l f o f t h e 
r e s p o n s i b i l i t y t o seek work, t h e Board concluded t h a t he had d e m o n s t r a t e d no 
m o t i v a t i o n t o change h i s employment s t a t u s . A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r 
own m o t i o n r e l i e f i n t h e form o f permanent t o t a l d i s a b i l i t y b e n e f i t s was d e n i e d . 

Such p r i o r f i n d i n g s do n o t i r r e v o c a b l y commit c l a i m a n t t o r e t i r e m e n t f o r 
p urposes o f w o r k e r s ' compensation b e n e f i t s . Wausau I n s . Companies v. M o r r i s , 
s u p r a . I f he i s w i l l i n g t o seek work a t t h e t i m e o f t h e w o r s e n i n g , he i s con
s i d e r e d t o be a member o f t h e work f o r c e a t t h a t t i m e . I d . 

Here, c l a i m a n t contends, t h r o u g h h i s c o u n s e l , t h a t he has never v o l u n t a r 
i l y removed h i m s e l f from t h e work f o r c e . Rather, he adamantly a s s e r t s t h a t he 
has always wanted t o work w i t h i n h i s p h y s i c a l and e d u c a t i o n a l c a p a c i t i e s . More
o v e r , he n o t e s t h a t Dr. Nash, t h e surgeon who proposed t h e s u r g e r y , has r e p o r t e d 
t h a t c l a i m a n t has been t o t a l l y unemployable s i n c e a May 1986 e x a m i n a t i o n . 
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We do n o t f i n d t h i s e v i d e n c e p e r s u a s i v e . To b e g i n , c l a i m a n t ' s b a r e a s s e r 
t i o n t h a t he has always been w i l l i n g t o r e t u r n t o t h e work f o r c e i s d i r e c t l y 
c o n t r a r y t o e x p r e s s f i n d i n g s made and c o n c l u s i o n s reached by t h e Re f e r e e ' s 1983 
o r d e r . Those f i n d i n g s and c o n c l u s i o n s have a l s o been a f f i r m e d by t h e Board and 
c o u r t . F u r t h e r m o r e , s i m i l a r c o n c l u s i o n s c o n c e r n i n g c l a i m a n t ' s m o t i v a t i o n t o 
seek work were r e n d e r e d i n t h e Board's September 1986 Own M o t i o n o r d e r . Thus, 
l a c k i n g c o r r o b o r a t i v e e v i d e n c e t o demonstrate t h a t h i s a t t i t u d e t o w a r d r e t u r n i n g 
t o t h e l a b o r market has changed s i n c e t h e Board's September 1986 f i n d i n g , we 
c o n s i d e r c l a i m a n t ' s s t a t e m e n t s inadequate t o s a t i s f y t h e r e q u i s i t e b u r den o f 
p r o o f f o r e n t i t l e m e n t t o tem p o r a r y d i s a b i l i t y b e n e f i t s . 

Dr. Nash's November 1988 r e p o r t does n o t p r o v i d e t h e needed c o r r o b o r a t i o n . 
I n a c o n c l u s o r y manner, Nash s t a t e s t h a t c l a i m a n t has been " t o t a l l y unemploy
a b l e " s i n c e h i s l a s t e x a m i n a t i o n i n May 1986. We i n t e r p r e t such a s t a t e m e n t as 
an a s s e r t i o n t h a t , p r i o r t o t h e November 1988 e x a m i n a t i o n , i t would have been 
f u t i l e f o r c l a i m a n t t o make re a s o n a b l e e f f o r t s t o o b t a i n employment because o f 
h i s compensable, c o n d i t i o n . 

Nash d e s c r i b e s i n some d e t a i l t h e s e v e r i t y o f c l a i m a n t ' s c o n d i t i o n and 
p r o v i d e s recommendations f o r f u r t h e r i n v a s i v e p r o c e d u r e s . Y e t, Nash does n o t 
e x p l a i n why i t i s now f u t i l e f o r c l a i m a n t t o make r e a s o n a b l e e f f o r t s t o seek 
work, when i n September 1986, t h e Board had reached a f i n d i n g t h a t i t would n o t 
be f u t i l e f o r c l a i m a n t t o make such e f f o r t s . Moreover, Nash's o p i n i o n t h a t 
c l a i m a n t has been " t o t a l l y unemployable" s i n c e May 1986 i s i n d i r e c t c o n t r a v e n 
t i o n o f t h e Board's September 1986 f i n d i n g s reached i n d e t e r m i n i n g t h a t c l a i m a n t 
was n o t e n t i t l e d t o permanent t o t a l d i s a b i l i t y b e n e f i t s . Under such c i r c u m 
s t a n c e s , we f i n d no p e r s u a s i v e reason t o d e p a r t from our p r i o r d e t e r m i n a t i o n s 
t h a t c l a i m a n t ' s compensable c o n d i t i o n d i d n o t make i t f u t i l e f o r him t o make 
r e a s o n a b l e e f f o r t s t o o b t a i n employment. 

F i n a l l y , c l a i m a n t asks t h a t t h i s m a t t e r be r e f e r r e d t o a R e f e r e e f o r t h e 
t a k i n g o f f u r t h e r e v i d e n c e . I n s u b m i t t i n g h i s r e q u e s t , c l a i m a n t p r o v i d e s no 
e x p l a n a t i o n as t o why such a r e f e r r a l was n o t sought d u r i n g our i n i t i a l r e v i e w 
o f t h i s case. I n s t e a d , n o t i n g t h a t a d d i t i o n a l s u r g e r y i s b e i n g c o n t e m p l a t e d , he 
suggests t h a t t e s t i m o n y be t a k e n on t h a t i s s u e as w e l l as t h e t e m p o r a r y d i s a b i l 
i t y i s s u e . 

As n o t e d by t h e c o u r t , we have a u t h o r i t y p u r s u a n t t o OAR 438-12-040 t o r e 
f e r Own M o t i o n p e t i t i o n s t o a Referee t o h o l d a h e a r i n g . Wausau I n s . Companies 
v. M o r r i s , s u p r a , a t page 274. However, t h i s case concerns a p e t i t i o n f o r c l a i m 
r e o p e n i n g a r i s i n g f r o m a s u r g e r y r e q u e s t i n a p p r o x i m a t e l y May 1989. Thus, any 
ev i d e n c e r e g a r d i n g subsequent s u r g e r i e s o r c l a i m r e o p e n i n g r e q u e s t s i s i r r e l e 
v a n t t o t h e i s s u e a t hand. F u r t h e r m o r e , c o n s i d e r i n g t h e d i l a t o r y n a t u r e o f 
c l a i m a n t ' s r e q u e s t f o r f u r t h e r e v i d e n c e on h i s e n t i t l e m e n t t o t e m p o r a r y d i s 
a b i l i t y , we a r e n o t i n c l i n e d t o l o o k f a v o r a b l y on t h e m o t i o n . I n any e v e n t , we 
c o n s i d e r t h e r e c o r d c o n c e r n i n g t h i s i s s u e t o be a d e q u a t e l y and s u f f i c i e n t l y de
v e l o p e d t o r e a c h a d e c i s i o n t h a t a chieves s u b s t a n t i a l j u s t i c e t o a l l p a r t i e s . 
C o n s e q u e n t l y , t h e m o t i o n t o r e f e r t h i s m a t t e r t o a Referee f o r h e a r i n g i s 
d e n i e d . 

I n c o n c l u s i o n , based on t h e a f o r e m e n t i o n e d r e a s o n i n g , we a r e n o t persuaded 
t h a t , a t t h e t i m e o f t h e wor s e n i n g o f h i s compensable back c o n d i t i o n , c l a i m a n t 
had made r e a s o n a b l e e f f o r t s t o o b t a i n employment o r t h a t t h o s e e f f o r t s w o u l d 
have been f u t i l e as a r e s u l t o f h i s compensable c o n d i t i o n . T h e r e f o r e , we h o l d 
t h a t , a t t h e t i m e o f t h e wo r s e n i n g o f h i s compensable c o n d i t i o n , c l a i m a n t had 
w i t h d r a w n f r o m t h e work f o r c e . A c c o r d i n g l y , t h e r e q u e s t f o r own m o t i o n r e l i e f 
i s d e n i e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
EDWIN A. STEINBORN, Claimant 

WCB Case No. 87-03249 
ORDER OF ABATEMENT 

Emmons, e t a l . , Claimant A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

The Board has r e c e i v e d t h e s e l f - i n s u r e d employer's m o t i o n f o r r e c o n s i d e r a 
t i o n o f our Order on Review i n t h e above-captioned m a t t e r , d a t e d December 12, 
1990. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e Board's 
December 12, 1990 o r d e r i s abated and wi t h d r a w n . C l a i m a n t i s r e q u e s t e d t o f i l e 
a response t o t h e m o t i o n w i t h i n t e n days. T h e r e a f t e r , t h i s m a t t e r s h a l l be 
t a k e n under advisement. 

I T IS SO ORDERED. 

December 20, 1990 C i t e as 42 Van N a t t a 2823 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
ETHEL M. TURNER, Claimant 
WCB Case No. 89-09078 

ORDER ON REVIEW 
Pet e r O. Hansen, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee B e n n e t t ' s o r d e r t h a t 
f o u n d t h a t c l a i m a n t ' s back i n j u r y c l a i m was not p r e m a t u r e l y c l o s e d . On r e v i e w , 
t h e i s s u e i s pr e m a t u r e c l o s u r e . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . C l a i m a n t i n e x p l i c a b l y missed a mandatory independent m e d i c a l e x a m i n a t i o n 
s c h e d u l e d on January 25, 1989 w i t h Dr. D u f f , M.D. Cl a i m a n t d i d n o t respond t o 
t h e c l a i m s a d m i n i s t r a t o r ' s l e t t e r d a t e d A p r i l 7, 1989 wh i c h r e q u e s t e d i n f o r m a 
t i o n as t o whether c l a i m a n t f e l t t h a t f u r t h e r m e d i c a l t r e a t m e n t was necessary. 
C l a i m a n t has r e c e i v e d unemployment b e n e f i t s from l a t e F e b r u a r y 1989 t h r o u g h t h e 
h e a r i n g d a t e . 

ULTIMATE FINDING OF FACT 

At t h e t i m e o f t h e June 27, 1989 D e t e r m i n a t i o n Order, no f u r t h e r m a t e r i a l 
improvement would r e a s o n a b l y be expected from m e d i c a l t r e a t m e n t o r t h e passage 
o f t i m e . 

CONCLUSIONS OF LAW AND OPINION 

The Referee concl u d e d t h a t t h e June 27, 1989, D e t e r m i n a t i o n Order had not 
p r e m a t u r e l y c l o s e d t h e c l a i m . We agree. 

Claims s h a l l n o t be c l o s e d nor temporary d i s a b i l i t y compensation t e r m i 
n a t e d i f t h e w o r k e r ' s c o n d i t i o n has not become m e d i c a l l y s t a t i o n a r y . ORS 
65 6 . 2 6 8 ( 1 ) . An i n j u r e d worker i s c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no 
f u r t h e r m a t e r i a l improvement o f t h e compensable c o n d i t i o n would r e a s o n a b l y be 
ex p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . ORS 656.0 0 5 ( 1 7 ) . The 
t e r m " m e d i c a l l y s t a t i o n a r y , " however, does n o t mean t h a t t h e r e i s no l o n g e r a 
need f o r c o n t i n u i n g m e d i c a l c a r e . M a a r e f i v. SAIF, 69 Or App 527, 531 ( 1 9 8 4 ) . 
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I t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t he was n o t m e d i c a l l y s t a t i o n a r y 
when t h e c l a i m was c l o s e d . B e r l i n e r v. Weyerhaeuser, 54 Or App 624, 628 ( 1 9 8 1 ) ; 
Dale R. B e n n e t t , 40 Van N a t t a 843 ( 1 9 8 8 ) . The r e s o l u t i o n o f t h e m e d i c a l l y s t a 
t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l q u e s t i o n based on competent m e d i c a l e v i 
dence. Harmon v. SAIF, 54 Or App 121, 125 ( 1 9 8 1 ) . We e v a l u a t e c l a i m a n t ' s con
d i t i o n and t h e r e a s o n a b l e e x p e c t a t i o n o f improvement as o f t h e d a t e o f c l o s u r e . 
A l v a r e z v. GAB Business S e r v i c e s , 72 Or App 524 ( 1 9 8 5 ) . 

The R e f e r e e assumed t h a t c l a i m c l o s u r e o c c u r r e d on January 25, 1989, t h e 
d a t e t h e D e t e r m i n a t i o n Order found c l a i m a n t m e d i c a l l y s t a t i o n a r y . However, t h e 
c o r r e c t d a t e o f c l a i m c l o s u r e was June 27, 1989, t h e d a t e t h e D e t e r m i n a t i o n 
Order i s s u e d . Harmon v. SAIF, supra; A l d r i c h v. SAIF. 71 Or App 168, 172 
( 1 9 8 4 ) . We f i n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on January 25, 1989 and 
c o n t i n u e d t o be so t h r o u g h c l a i m c l o s u r e on June 27, 1989. 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y on September 27, 1988. 
LShe, began t r e a t i n g w i t h Dr. S t e w a r t , o r t h o p e d i s t , who p r o v i d e d t r e a t m e n t s u n t i l 
J a nuary 20, 1989. At t h a t t i m e , Dr. S t e w a r t d e c l a r e d her m e d i c a l l y s t a t i o n a r y , 
and s t a t e d t h a t she would o c c a s i o n a l l y e x p e r i e n c e d i s c o m f o r t b u t t h a t any im
p a i r m e n t w o u l d be m i n i m a l based on s u b j e c t i v e symptoms o n l y . (Ex. 3 - 5 ) . C l a i m 
a n t r e c e i v e d no f u r t h e r t r e a t m e n t u n t i l she changed her a t t e n d i n g p h y s i c i a n t o 
Dr. Long, M.D., on June 7, 1989, who p r e s c r i b e d p h y s i c a l t h e r a p y . 

C l a i m a n t t e s t i f i e d t h a t her c o n d i t i o n worsened i n May 1989, b u t t h a t i t 
was s t a r t i n g t o improve under Dr. Long's ca r e when her p h y s i c a l t h e r a p y was d i s 
c o n t i n u e d by t h e employer. ( T r . 1 5 ) . She s t a t e d t h a t a t t h e t i m e o f t h e h e a r 
i n g her c o n d i t i o n had r e t u r n e d t o i t s May p o s t - w o r s e n i n g l e v e l . C l a i m a n t r e l i e s 
on Dr. Long's p r e s c r i p t i o n o f p h y s i c a l t h e r a p y and e x e r c i s e t o s u p p o r t her a r g u 
ment t h a t her c l a i m was p r e m a t u r e l y c l o s e d . However, t h i s r e l i a n c e i s m i s p l a c e d 
because, a l t h o u g h Dr. Long's o p i n i o n s are c l o s e s t i n t i m e t o c l a i m c l o s u r e , he 
d i d n o t s t a t e t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y . He s t a t e d t h a t c l a i m 
a n t " s h o u l d be a b l e , w i t h some f o r m a l p h y s i c a l t h e r a p y and a s u p e r v i s e d e x e r c i s e 
program, t o g e t r e l i e f o f her p e r s i s t i n g symptoms and r e t u r n t o normal a c t i v i t y 
t o l e r a n c e . " (Ex. 5D-3) 

F u r t h e r m o r e , Dr. Long s t a t e d t h a t c l a i m a n t ' s t h e r a p y s h o u l d be d i r e c t e d 
t o w a r d management o f m y o f a s c i a l p a i n . (Ex. 5D-3). We i n t e r p r e t t h i s t o be 
t r e a t m e n t f o r p a l l i a t i v e r a t h e r t h a n c u r a t i v e purposes w h i c h s u p p o r t s Dr. 
S t e w a r t ' s d i a g n o s i s t h a t c l a i m a n t would have o c c a s i o n a l p e r i o d s o f d i s c o m f o r t . 
A need f o r c o n t i n u i n g p a l l i a t i v e t r e a t m e n t does not p r e c l u d e a m e d i c a l l y 
s t a t i o n a r y s t a t u s . Kenneth W. Meyers, 41 Van N a t t a 1375 ( 1 9 8 9 ) . Thus, c o n t r a r y 
t o c l a i m a n t ' s , c o n t e n t i o n , Dr. Long's o p i n i o n s u p p o r t s t h e p e r s u a s i v e c o n c l u s i o n s 
o f Dr. S t e w a r t i n t h a t Dr. Long d i d n o t deny t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y and he p r e s c r i b e d o n l y p a l l i a t i v e t r e a t m e n t . 

I n c o n c l u s i o n , based on t h e a f o r e m e n t i o n e d r e a s o n i n g , we a r e persuaded 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y i n January 1989 and remained m e d i c a l l y 
s t a t i o n a r y t h r o u g h t h e d a t e o f c l a i m c l o s u r e . A c c o r d i n g l y , we f i n d t h a t 
c l a i m a n t has f a i l e d t o p r o v e t h a t she was n o t m e d i c a l l y s t a t i o n a r y as o f June 
27, 1989, t h e d a t e o f c l o s u r e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 6, 1989 i s a f f i r m e d . 

Board Member C r i d e r , d i s s e n t i n g . 

The p a n e l f i n d s t h a t t h e c l a i m was n o t p r e m a t u r e l y c l o s e d because Dr. Long 
d i d n o t s t a t e t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d and because he s p e c i f i e d 
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t h a t t h e purpose o f t h e - p r e s c r i b e d p h y s i c a l t h e r a p y was t o a c c o m p l i s h p a i n 
r e l i e f . 

2825 

I n A u s t i n v. SAIF, 48 Or App 7 (198 0 ) , t h e c o u r t h e l d a c l a i m a n t may c a r r y 
t h e b u rden o f p r o o f w i t h o u t submission o f any e x p e r t m e d i c a l o p i n i o n s t a t i n g 
t h a t he o r she was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l a i m c l o s u r e . I t i s 
s u f f i c i e n t t o show t h a t , a t t h e t i m e o f c l a i m c l o s u r e , a p h y s i c i a n had recom
mended p h y s i c a l t h e r a p y w h i c h , i n t h e c o u r t ' s words, was " a r g u a b l y aimed a t im
p r o v i n g c l a i m a n t ' s c o n d i t i o n . " I d . a t 13. 

I n t h i s case, we need n o t i n f e r t h a t t h e t h e r a p y recommended by Dr. Long 
was aimed a t i m p r o v i n g her c o n d i t i o n f o r Dr. Long s p e c i f i c a l l y s t a t e d t h a t t h e 
purpose o f t h e t h e r a p y was t o reduce p a i n and t h e r e b y t o " r e t u r n [ c l a i m a n t ] t o 
normal a c t i v i t y t o l e r a n c e . " Thus, t h e t h e r a p y was n o t recommended f o r p u r e 
p a l l i a t i v e purposes b u t t o reduce p h y s i c a l d i s a b i l i t y . C o n s e q u e n t l y , t h e c l a i m 
was p r e m a t u r e l y c l o s e d . 

I w o u l d r e v e r s e . 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHN M. VERING, Claimant 
WCB Case No. 89-10291 

ORDER ON REVIEW 
J e f f C a r t e r , Claimant A t t o r n e y 

Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r w h i c h : (1) 
d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 27 p e r c e n t 
(86.4 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 31 p e r c e n t (99.2 
d e g r e e s ) . On r e v i e w , t h e i s s u e i s permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " I n a d d i t i o n , we supplement 
w i t h t h e f o l l o w i n g f i n d i n g s o f f a c t . Claimant has p r e e x i s t i n g b o r d e r l i n e and 
p a s s i v e - a g g r e s s i v e p e r s o n a l i t y d i s o r d e r s w i t h l o n g - s t a n d i n g m a l a d a p t i v e b e h a v i o r 
and p e r s o n a l i t y " c h a r a c t e r i s t i c s . A d d i t i o n a l l y , as a consequence o f a p r i o r com
p e n s a b l e s k u l l i n j u r y , c l a i m a n t has m i l d l y i m p a i r e d c o n c e n t r a t i o n and a u d i t o r y 
memory a b i l i t i e s . 

C l a i m a n t i s a b l e t o l i f t up t o 20 pounds as r e q u i r e d t o p e r f o r m l i g h t 
l e v e l work a c t i v i t y as l o n g as he has t h e o p p o r t u n i t y t o move about s e v e r a l 
t i m e s d u r i n g t h e day. 

P r i o r t o h i s compensable i n j u r y , c l a i m a n t p e r f o r m e d s e m i - s k i l l e d , medium 
l e v e l work as a s u r v e y o r ' s a s s i s t a n t . He has an A s s o c i a t e o f A r t s degree i n 
F o r e s t r y , h i g h s c h o o l o r above r e a d i n g l e v e l c a p a b i l i t i e s and good mathematics 
s k i l l s and i s c u r r e n t l y f u n c t i o n i n g i n t h e average range o f i n t e l l i g e n c e . 

C l a i m a n t was n o t employed when t h e most r e c e n t a g g r a v a t i o n o c c u r r e d . He 
has n o t worked o r l o o k e d f o r work s i n c e 1985. 

Cl a i m a n t became m e d i c a l l y s t a t i o n a r y March 8, 1989. 
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FINDINGS OF ULTIMATE FACT 

C l a i m a n t i s n o t t o t a l l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g g a i n f u l 
and s u i t a b l e employment f r o m a m e d i c a l s t a n d p o i n t a l o n e . 

C l a i m a n t ' s compensable i n j u r y d i d n o t worsen h i s p r e e x i s t i n g p s y c h o l o g i c a l 
c o n d i t i o n s . 

C l a i m a n t i s n o t f o r e c l o s e d from g a i n f u l employment due t o a c o m b i n a t i o n o f 
m e d i c a l and nonmedical f a c t o r s . 

C l a i m a n t has n o t made re a s o n a b l e e f f o r t s t o secure employment a t a s u i t 
a b l e , g a i n f u l o c c u p a t i o n . 

I t w o u l d n o t be f u t i l e f o r c l a i m a n t t o seek r e g u l a r , g a i n f u l employment. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t t o t a l l y unemployable and, 
t h e r e f o r e , he d e c l i n e d t o award permanent t o t a l d i s a b i l i t y . However, he d i d i n 
c r e a s e c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y award t o 31 p e r c e n t . On r e v i e w , 
c l a i m a n t a l l e g e s t h a t he i s permanently and t o t a l l y d i s a b l e d based on a combina
t i o n o f h i s p r e e x i s t i n g m e n t a l c o n d i t i o n and low back i n j u r y . We d i s a g r e e . 

I n o r d e r t o p r o v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y b e n e f i t s , 
c l a i m a n t must p r o v e t h a t he i s permanently i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m 
i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . W i l s o n v. 
Weyerhaeuser, 30 Or App 403, 409 (1 9 7 7 ) . Permanent t o t a l d i s a b i l i t y may be 
e s t a b l i s h e d t h r o u g h e v i d e n c e o f complete p h y s i c a l i n c a p a c i t y , o r by e s t a b l i s h i n g 
t h a t t h e p h y s i c a l i m p a i r m e n t , combined w i t h a number o f s o c i a l and v o c a t i o n a l 
f a c t o r s , e f f e c t i v e l y p r o h i b i t s g a i n f u l employment under t h e " o d d - l o t d o c t r i n e . " 
Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 699 (198 4 ) , r e v den 298 Or 470 ( 1 9 8 5 ) . 
A d d i t i o n a l l y , i n e v a l u a t i n g permanent t o t a l d i s a b i l i t y , we c o n s i d e r p r e e x i s t i n g 
d i s a b i l i t i e s and t h e i r impact on p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e occu
p a t i o n , as t h o s e c o n d i t i o n s e x i s t e d a t t h e t i m e o f c l a i m a n t ' s compensable i n 
j u r y , o r t o t h e e x t e n t t h a t c l a i m a n t ' s compensable i n j u r y worsened t h e p r e e x i s t 
i n g c o n d i t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; S e a r l e s v. Johnston Cement, 101 Or App 589 
( 1 9 9 0 ) ; F o w l e r v. SAIF, 82 Or App 604 (19 8 6 ) . 

C l a i m a n t a s s e r t s t h a t he cannot work i n any c a p a c i t y because o f t h e p a i n 
l e v e l a s s o c i a t e d w i t h h i s back c o n d i t i o n and because Dr. F o r t n e r , h i s c u r r e n t 
t r e a t i n g p h y s i c i a n , has n o t r e l e a s e d him t o r e t u r n t o work. Dr. F o r t n e r resumed 
t r e a t i n g c l a i m a n t a f t e r Dr. Buza, c l a i m a n t ' s t r e a t i n g n eurosurgeon, d e c l a r e d him 
t o be m e d i c a l l y s t a t i o n a r y and r e l e a s e d him t o r e t u r n t o l i g h t d u t y work. We 
a r e u n a b l e t o e v a l u a t e t h e b a s i s f o r Dr. F o r t n e r ' s o p i n i o n as she has s u b m i t t e d 
no p o s t - o p e r a t i v e r e p o r t s on t h i s c l a i m a n t . Her o p i n i o n s a r e c o n t a i n e d i n forms 
s u b m i t t e d t o c l a i m a n t ' s v o c a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r c o n s i s t i n g o f a 
"checked-box" on a q u e s t i o n n a i r e i n d i c a t i n g t h a t c l a i m a n t i s u n a b l e t o p a r t i c i 
p a t e i n v o c a t i o n a l s e r v i c e s , and i n a p h y s i c a l c a p a c i t i e s e v a l u a t i o n f o r m t h a t 
i s o t h e r w i s e b l a n k e x c e p t f o r a n o t a t i o n t h a t c l a i m a n t " i s u n a b l e t o work." 
A l t h o u g h t h e Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t 
i n g p h y s i c i a n , i t w i l l n o t do so when t h e r e a r e p e r s u a s i v e reasons t o do o t h e r 
w i s e . G i v e n t h e l a c k o f d i s c u s s i o n o f c l a i m a n t ' s c u r r e n t c o n d i t i o n w h i c h accom
p a n i e s h e r o p i n i o n , we f i n d t h a t t h e r e a r e p e r s u a s i v e reasons n o t t o d e f e r t o 
Dr. F o r t n e r ' s o p i n i o n . 

On t h e o t h e r hand, we f i n d t h e m e d i c a l r e p o r t s o f c l a i m a n t ' s n e u r o s u r g e o n , 
Dr. Buza, and o f Dr. Chester, an i n d u s t r i a l m e d i c i n e s p e c i a l i s t , t o be w e l l -
r easoned and based on complete i n f o r m a t i o n . Dr. Buza examined c l a i m a n t i n 
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Ja n u a r y 1989; he n o t e d t h a t c l a i m a n t ' s p o s t - o p e r a t i v e o r t h o p e d i c and n e u r o l o g i 
c a l e x a m i n a t i o n s were n e a r l y normal and d e c l a r e d him m e d i c a l l y s t a t i o n a r y . He 
r e s t r i c t e d c l a i m a n t t o l i f t i n g up t o 20 pounds maximum and recommended t h a t he 
be g i v e n t h e o p p o r t u n i t y t o a l t e r n a t e l y s i t , s t a n d , and wa l k d u r i n g t h e day. 

C l a i m a n t was e v a l u a t e d a t t h e Salem H o s p i t a l I n d u s t r i a l M e d i c i n e Program 
i n March 1989. Dr. Chester examined c l a i m a n t and s i m i l a r l y n o t e d t h a t t h e 
r e s i d u a l s o f c l a i m a n t ' s p r i o r low back and l e g problems were " v e r y meager." 
C h e s t e r recommended t h a t c l a i m a n t p a r t i c i p a t e i n a "work h a r d e n i n g " e x e r c i s e 
program t o h e l p r e s t o r e him t o an a p p r o p r i a t e l e v e l o f p h y s i c a l f u n c t i o n i n g . 
C l a i m a n t d e c l i n e d t o p a r t i c i p a t e , s t a t i n g t h a t he was t o t a l l y d i s a b l e d and would 
never work a g a i n . 

I n a d d i t i o n t o h i s p h y s i c a l impairment, c l a i m a n t has a p r e e x i s t i n g psycho
l o g i c a l c o n d i t i o n t h a t i n t e r f e r e s w i t h h i s a b i l i t y t o r e l a t e t o p e o p l e and t o 
p e r f o r m complex work a c t i v i t y . Claimant has no p s y c h o l o g i c a l / e m o t i o n a l d i s a b i l 
i t y as a consequence o f t h i s compensable i n j u r y , and t h e p a r t i e s agree t h a t 
c l a i m a n t ' s compensable i n j u r y d i d n o t worsen h i s p r e e x i s t i n g m e n t a l / e m o t i o n a l 
c o n d i t i o n . P s y c h o l o g i c a l e v a l u a t i o n performed d u r i n g t h e March 1989 i n d u s t r i a l 
m e d i c i n e e x a m i n a t i o n r e v e a l e d t h a t c l a i m a n t has p e r s i s t e n t m i l d a u d i t o r y memory 
d i f f i c u l t i e s and m a l a d a p t i v e b e h a v i o r and p e r s o n a l i t y c h a r a c t e r i s t i c s . Never
t h e l e s s , c l a i m a n t ' s p s y c h o l o g i c a l / e m o t i o n a l c o n d i t i o n s have been p r e s e n t f o r 
many y e a r s and he was a b l e t o work s u c c e s s f u l l y w i t h them p r i o r t o h i s compens
a b l e 1983 i n j u r y . Consequently, we do n o t c o n s i d e r c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n i n o u r permanent t o t a l d i s a b i l i t y a n a l y s i s . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t i s n o t c o m p l e t e l y p h y s i c a l l y d i s 
a b l e d nor t o t a l l y p r e c l u d e d from employment on m e d i c a l grounds a l o n e . We must, 
t h e r e f o r e , address c l a i m a n t ' s a s s e r t i o n t h a t he i s p e r m a n e n t l y and t o t a l l y d i s 
a b l e d under t h e " o d d - l o t " d o c t r i n e . 

The nonmedical f a c t o r s t o be c o n s i d e r e d i n an " o d d - l o t " a n a l y s i s i n c l u d e 
age, e d u c a t i o n , work e x p e r i e n c e s , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l 
c a p a c i t y and e m o t i o n a l c o n d i t i o n , as w e l l as t h e c o n d i t i o n s o f t h e l a b o r market. 
C l a r k v. Boi s e Cascade Company, 72 Or App 397 ( 1 9 8 5 ) ; Welch v. B a n n i s t e r 
P i p e l i n e , supra a t 701. Because a p p l i c a t i o n o f an " o d d - l o t " a n a l y s i s p r e 
supposes some c a p a c i t y f o r employment, an i n j u r e d worker i s s t a t u t o r i l y r e q u i r e d 
t o make r e a s o n a b l e e f f o r t s t o f i n d work, u n l e s s such e f f o r t s would be f u t i l e . 
Welch v. B a n i s t e r P i p e l i n e , supra. Moreover, a t l e a s t where, as h e r e , c l a i m a n t 
was n o t employed o r s e e k i n g work a t t h e t i m e o f t h e a g g r a v a t i o n , c l a i m a n t must 
p r o v e t h a t , b u t f o r t h e compensable i n j u r y , he i s o r would be w i l l i n g t o seek 
r e g u l a r g a i n f u l employment. SAIF v. Stephen, 308 Or 41 ( 1 9 8 9 ) ; SAIF v. O r r , 
101 Or App 612 ( 1 9 9 0 ) . 

I n making t h e a s s e r t i o n t h a t he i s pe r m a n e n t l y and t o t a l l y d i s a b l e d under 
t h e " o d d - l o t " d o c t r i n e , c l a i m a n t r e l i e s on t h e o p i n i o n o f v o c a t i o n a l c o u n s e l o r 
Hughes, and t h a t o f Mr. M c F e t r i d g e , h i s ment a l h e a l t h w o r k e r . I n August 1989, 
Mr. M c F e t r i d g e o p i n e d t h a t c l a i m a n t i s not a b l e t o f u n c t i o n " w e l l " i n c o m p e t i 
t i v e employment. However, he d i d n o t i n d i c a t e t h a t c l a i m a n t was f o r e c l o s e d from 
a l l c o m p e t i t i v e employment and p r o v i d e d no p s y c h o l o g i c a l d a t a t o s u p p o r t h i s 
c o n c l u s i o n . 

Moreover, t h e u n c o n t r o v e r t e d e x p e r t v o c a t i o n a l o p i n i o n i s t h a t c l a i m a n t 
can r e t u r n t o some work. Based p r i m a r i l y on c l a i m a n t ' s p e r c e p t i o n o f h i s l i m i 
t a t i o n s , Mr. Hughes i n i t i a l l y t e s t i f i e d t h a t c l a i m a n t cannot work. However, he 
l a t e r c l a r i f i e d h i s t e s t i m o n y and s t a t e d t h a t g i v e n c l a i m a n t ' s s h o r t - t e r m memory 
p r o b l e m , he c o u l d p e r f o r m o n l y f a i r l y r o u t i n e , u n s k i l l e d work. S i m i l a r l y , Mr. 
McNaughton, SAIF's v o c a t i o n a l e x p e r t , t e s t i f i e d t h a t c l a i m a n t i s c a p a b l e o f p e r 
f o r m i n g a t l e a s t u n s k i l l e d , and p o s s i b l y s e m i - s k i l l e d , r e p e t i t i v e work t a s k s a t 
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a l i g h t l e v e l o f p h y s i c a l e x e r t i o n . He s p e c i f i c a l l y i d e n t i f i e d e i g h t j o b s t h a t 
c l a i m a n t c o u l d p e r f o r m t h a t would use c l a i m a n t ' s c u r r e n t s k i l l s and/or a p t i t u d e s 
and w o u l d produce a wage c l o s e t o h i s a t - i n j u r y wage. I n a d d i t i o n , Mr. 
McNaughton e x p l a i n e d t h a t t h e r e were numerous e n t r y - l e v e l " e v e r y man" j o b s t h a t 
e x i s t i n t h e c o m p e t i t i v e l a b o r market t h a t a r e w i t h i n c l a i m a n t ' s p h y s i c a l and 
p s y c h o l o g i c a l c a p a b i l i t i e s . We f i n d t h a t t h e s e o p i n i o n s a r e c o n s i s t e n t w i t h t h e 
p e r s u a s i v e m e d i c a l e v i d e n c e — b o t h p h y s i c a l and p s y c h o l o g i c a l . 

C l a i m a n t t e s t i f i e d t h a t he would t r y t o f i n d a j o b i f he were r e l e a s e d t o 
r e t u r n t o work. However, he has made no a t t e m p t s t o seek work s i n c e h i s t r e a t 
i n g n e u r o s u r g e o n r e l e a s e d him t o p e r f o r m l i g h t l e v e l work. S i m i l a r l y , a l t h o u g h 
c l a i m a n t has been o f f e r e d p h y s i c a l r e c o n d i t i o n i n g s e r v i c e s , he has d e c l i n e d 
because he i n s i s t s t h a t he i s t o o d i s a b l e d t o r e t u r n t o work. C l a i m a n t ' s s i t u a 
t i o n i s n o t as extreme as he p r e s e n t s i t . He was 40 yea r s o l d as o f t h e d a t e o f 
t h e h e a r i n g . He i s a b l e t o p e r f o r m l i g h t l e v e l work a c t i v i t y . C l a i m a n t has an 
A s s o c i a t e o f A r t s degree i n F o r e s t r y , h i g h s c h o o l o r above r e a d i n g l e v e l capa
b i l i t i e s , good mathematics s k i l l s and i s c u r r e n t l y f u n c t i o n i n g i n t h e average 
range o f i n t e l l i g e n c e . C laimant i s a b l e t o compensate f o r h i s d i f f i c u l t y w i t h 
v e r b a l l e a r n i n g by a p p r o p r i a t e l y k e e p i n g n o t e s . 

A t t h e v e r y l e a s t , t h e r e c o r d e s t a b l i s h e s t h a t i t would n o t have been 
f u t i l e f o r c l a i m a n t t o make re a s o n a b l e e f f o r t s t o o b t a i n employment. We f i n d 
t h a t c l a i m a n t has n o t demonstrated t h a t he i s w i l l i n g t o work. C l a i m a n t r e f u s e d 
t o even a t t e m p t t o p a r t i c i p a t e i n a work - h a r d e n i n g program t h a t w o u ld h e l p r e 
s t o r e h i s l e v e l o f p h y s i c a l c o n d i t i o n i n g . I n sum, c l a i m a n t r e t a i n s t h e a b i l i t y 
t o p e r f o r m a t l e a s t u n s k i l l e d , l i g h t l e v e l work r e q u i r i n g m i n i m a l p e r s o n a l 
i n t e r a c t i o n . C o n s e q u e n t l y , c l a i m a n t ' s m e d i c a l and nonmedical f a c t o r s i n combi
n a t i o n a r e n o t s u f f i c i e n t t o s u p p o r t an " o d d - l o t " award o f permanent t o t a l 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r o f September 29, 1989, as r e p u b l i s h e d on r e c o n s i d e r a 
t i o n November 16, 1989, i s a f f i r m e d . 

December 2 1 , 1990 C i t e as 42 Van N a t t a 2828 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES H. FORD, Claimant 
WCB Case No. 89-15586 

ORDER ON REVIEW 
P h i l i p S c h u s t e r , I I , C laimant A t t o r n e y 

R o d e r i c k D. P e t e r s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee B e n n e t t ' s o r d e r w h i c h s e t 
a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n and p s y c h o l o g i c a l con
d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n and p s y c h o l o g i c a l 
c o n d i t i o n were compensable as n a t u r a l consequences f l o w i n g f r o m h i s compensable 
i n j u r y . We agree. 
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As a g e n e r a l r u l e , a c a r r i e r i s r e s p o n s i b l e f o r h a r m f u l e f f e c t s o f m e d i c a l 
t r e a t m e n t i f t h e r e i s a m a t e r i a l c a u s a l c o n n e c t i o n between t h e t r e a t m e n t and a 
compensable c o n d i t i o n . W i l l i a m s v. Gates McDonald & Co. , 300 Or 278, 281-82 
( 1 9 8 5 ) ; see 1 A. Lar s o n , The Law o f Workmen's Compensation 13.21 ( 1 9 8 5 ) . 
T r e a t m e n t may be unre a s o n a b l e , unnecessary o r e x c e s s i v e f r o m a m e d i c a l s t a n d 
p o i n t o r may be n e g l i g e n t l y o r o t h e r w i s e t o r t i o u s l y p e r f o r m e d and s t i l l be 
c a u s a l l y r e l a t e d t o a compensable c o n d i t i o n . I n such cases, t h e c a u s a l connec
t i o n between t h e compensable c o n d i t i o n , t h e improper o r t o r t i o u s t r e a t m e n t and 
t h e h a r m f u l e f f e c t o f t h e t r e a t m e n t remains i n t a c t . When t h i s o c c u r s , t h e harm
f u l e f f e c t i s compensable even i f t h e t r e a t m e n t w h i c h caused i t i s n o t . See 1 A 
La r s o n , supra 1321. a t 3-415 & n. 84 (1985 & Supp 1988); B a r b a r a D. 
O l i n q h o u s e , 41 Van N a t t a 303, 308 (1989). When t h e t r e a t m e n t i s n o t c a u s a l l y 
r e l a t e d t o a compensable i n j u r y o r t h e c a u s a l r e l a t i o n i s b r o k e n by t h e d e l i b e r 
a t e i n t e n t i o n o f t h e c l a i m a n t t o produce an i n j u r y , harm r e s u l t i n g f r o m t h e 
t r e a t m e n t i s n o t compensable. See ORS 656.156(1); 656.245; 1 A L a r s o n , supra 
13.21 a t 3-419 t o 3-425. 

I n t h i s case, c l a i m a n t sought t r e a t m e n t from Dr. Huryk, D.C., f o r a com
p e n s a b l e low back i n j u r y , and t r e a t m e n t from Dr. Huryk caused a w o r s e n i n g o f a 
p r e e x i s t i n g c e r v i c a l c o n d i t i o n and a s s o c i a t e d p s y c h o l o g i c a l c o n d i t i o n . 

Dr. F e c h t e l , D.C., t e s t i f i e d a t h e a r i n g , c onceding t h a t , because o f c e r 
t a i n symptomology t h a t c l a i m a n t mentioned t o Dr. Huryk, h i s m a n i p u l a t i o n c o u l d 
have been a r e a s o n a b l e d i a g n o s t i c p r o c e d u r e . ( T r . 41-44). That t e s t i m o n y i s 
u n c o n t r o v e r t e d . F u r t h e r , c l a i m a n t ' s c e r v i c a l i n j u r y was s u f f e r e d w h i l e s e e k i n g 
t r e a t m e n t f o r h i s compensable low back i n j u r y . C l a i m a n t had no i n t e n t i o n t o 
produce t h e i n j u r y . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has met h i s burden o f 
p r o v i n g t h a t t h e r e i s a m a t e r i a l c a u s a l c o n n e c t i o n between Dr. Huryk's t r e a t m e n t 
and h i s compensable c o n d i t i o n so as t o make t h e r e s u l t s o f t h e h a r m f u l t r e a t m e n t 
compensable. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable assessed a t t o r n e y f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $810, t o be p a i d by SAIF. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e , 
t h e t i m e d e v o t e d t o t h e case as r e p r e s e n t e d by c l a i m a n t ' s s t a t e m e n t o f s e r v i c e s , 
and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d January 26, 1990 i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded a re a s o n a b l e assessed f e e o f $810, p a y a b l e by. t h e SAIF 
C o r p o r a t i o n . 

December 2 1 , 1990 C i t e as 42 Van N a t t a 2829 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
EUGENE R. INKS, Claimant 
WCB Case No. 89-03957 

ORDER ON REVIEW 
St e b b i n s & C o f f e y , Claimant A t t o r n e y s 

David J. L i l l i g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Q u i l l i a n ' s o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r c e r v i c a l s p o n d y l o 
s i s ; (2) awarded c l a i m a n t i n t e r i m compensation commencing January 4, 1989; and 



2830 Eugene R. I n k s , 42 Van N a t t a 2829 (1990) 

(3) assessed p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r u n r e a s o n a b l e d e l a y i n pay
i n g i n t e r i m compensation. The i s s u e s on r e v i e w are a g g r a v a t i o n , i n t e r i m compen
s a t i o n , and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable che s t w a l l i n j u r y on August 10, 1987. He 
had no t i m e l o s s due t o t h i s o r i g i n a l i n c i d e n t and t h e c l a i m was a c c e p t e d as 
n o n d i s a b l i n g i n September 1987. He r e t u r n e d t o work t h e same day. C l a i m a n t has 
a p r e e x i s t i n g c e r v i c a l s p o n d y l o s i s , which was n o t diagnosed a t t h e t i m e o f 
i n j u r y . 

A f t e r t h e i n d u s t r i a l a c c i d e n t i n August 1987, c l a i m a n t began t o have d a i l y 
headaches, as w e l l as neck and s h o u l d e r p a i n . These symptoms worsened even more 
a f t e r a second work i n c i d e n t t h a t o c c u r r e d i n September 1987. C l a i m a n t r e p o r t e d 
t h i s second i n c i d e n t t o h i s s u p e r v i s o r , however, no c l a i m was f i l e d . C l a i m a n t 
s e l f - t r e a t e d w i t h a s p i r i n f o r a p p r o x i m a t e l y t h r e e months and t h e n sought t r e a t 
ment f r o m o r t h o p e d i s t , Dr. K i t c h e l , i n l a t e 1987. A f t e r a t r e a t m e n t regime o f 
p h y s i c a l t h e r a p y , t r a c t i o n , and u l t r a s o u n d , c l a i m a n t d i d n o t improve. 

U l t i m a t e l y , c l a i m a n t developed a p e r f o r a t e d u l c e r due t o t h e a n t i 
i n f l a m m a t o r i e s p r e s c r i b e d by Dr. K i t c h e l . He was h o s p i t a l i z e d f o r 10 days i n 
March 1988 f o r t h e b l e e d i n g u l c e r . D u r i n g t h i s h o s p i t a l i z a t i o n c l a i m a n t under
went an o r t h o p e d i c c o n s u l t a t i o n w i t h Dr. B e r t f o r h i s o n g o i n g c o m p l a i n t s i n v o l v 
i n g t h e head, neck and s h o u l d e r s . Claimant made no c l a i m w i t h i n one y e a r o f t h e 
i n j u r y t h a t h i s n o n d i s a b l i n g i n j u r y had become d i s a b l i n g . 

C l a i m a n t r e t u r n e d t o work a f t e r t h e h o s p i t a l i z a t i o n and was f o l l o w e d by 
Dr. B e r t , f o r h i s c e r v i c a l s p i n e c o m p l a i n t s , u n t i l October 1988 when t h e d o c t o r 
r e s t r i c t e d c l a i m a n t t o l i g h t d u t y work. T h e r e a f t e r , c l a i m a n t was l a i d o f f f r o m 
work due t o t h e u n a v a i l a b i l i t y o f l i g h t d u t y p o s i t i o n s . MRI s t u d i e s p e r f o r m e d 
i n J a n u a r y 1989 r e v e a l e d c e r v i c a l s p o n d y l o s i s w i t h nerve impingment and h y p e r 
t r o p h i c s p u r r i n g a t C6-7. 

The m e d i c a l e x p e r t s and t r e a t i n g p h y s i c i a n u n i f o r m l y agree t h a t t h e August 
1987 i n d u s t r i a l a c c i d e n t m a t e r i a l l y c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s 
u n d e r l y i n g c e r v i c a l s p o n d y l o s i s . 

C l a i m a n t sought i n t e r i m compensation from January 4, 1989, t h e d a t e Dr. 
B e r t o r d e r e d f u r t h e r d i a g n o s t i c t e s t s . I n t e r i m compensation was n o t p a i d w i t h i n 
14 days o f J a n u a r y 4, 1989. I n A p r i l 1989, SAIF d e n i e d b o t h an a g g r a v a t i o n 
c l a i m and t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c e r v i c a l s p o n d y l o s i s . 

CONCLUSIONS OF LAW AND OPINION 
N o n d i s a b l i n g I n j u r y 

A t h r e s h o l d i s s u e i s whether c l a i m a n t ' s compensable i n j u r y was e i t h e r m i s -
c l a s s i f i e d as " n o n d i s a b l i n g " from t h e o u t s e t , o r whether, w i t h i n one y e a r o f t h e 
i n j u r y , he had a s s e r t e d a c l a i m t h a t h i s n o n d i s a b l i n g i n j u r y had become d i s 
a b l i n g . P u r s u a n t t o f o r m e r ORS 656.262(12), a c l a i m t h a t a n o n d i s a b l i n g i n j u r y 
has become d i s a b l i n g , i f made more t h a n one year a f t e r i n j u r y , i s t o be t r e a t e d 
as an a g g r a v a t i o n c l a i m . However, i f t h e c l a i m was m i s c l a s s i f i e d f r o m t h e o u t 
s e t , t h e r e i s no need t o p r o v e an a g g r a v a t i o n . See Davison v. SAIF, 80 Or App 
541, m o d i f i e d on r e c o n 82 Or App 546 ( 1 9 8 6 ) . Here, c l a i m a n t makes no argument 
t h a t he had, w i t h i n one y e a r o f t h e d a t e o f i n j u r y , made a c l a i m t h a t h i s 
n o n d i s a b l i n g i n j u r y had become " d i s a b l i n g , " and we c o n c l u d e t h a t t h e i n j u r y was 
n o t m i s c l a s s i f i e d f r o m t h e o u t s e t . 

C l a i m a n t was i n j u r e d on August 10, 1987 and he i n i t i a l l y l o s t no t i m e f r o m 
work due t o h i s i n j u r i e s . I n March 1988, c l a i m a n t was h o s p i t a l i z e d f o r 10 days 
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due t o a b l e e d i n g u l c e r t h a t was caused by m e d i c a t i o n s he was t a k i n g f o r head, 
neck, and s h o u l d e r p a i n . The neck and s h o u l d e r symptoms have s i n c e been d i a g 
nosed as c e r v i c a l s p o n d y l o s i s and are a t t r i b u t e d t o t h e August 1987 a c c e p t e d i n 
j u r y . However, c l a i m a n t was p e r f o r m i n g h i s r e g u l a r work w i t h o u t r e s t r i c t i o n s 
f r o m August 1987 t o October 1988 when h i s t r e a t i n g o r t h o p e d i s t f i n a l l y r e s t r i c t 
ed him t o l i g h t d u t y j o b s . He was s u b s e q u e n t l y l a i d o f f because t h e r e was no 
l i g h t d u t y work a v a i l a b l e . Claimant made no c l a i m w i t h i n one y e a r o f t h e i n j u r y 
t h a t h i s n o n d i s a b l i n g i n j u r y had become d i s a b l i n g . Former ORS 6 5 6 . 2 6 2 ( 1 2 ) . 

Under t h e s e c i r c u m s t a n c e s , because c l a i m a n t f i r s t c l a i m e d t h a t h i s n o n d i s 
a b l i n g i n j u r y became d i s a b l i n g more t h a n one year a f t e r t h e d a t e o f i n j u r y , t h e 
c l a i m i s t o be t r e a t e d as an a g g r a v a t i o n c l a i m p u r s u a n t t o ORS 656.273. Former 
ORS 6 5 6 . 2 6 2 ( 1 2 ) . See Smith v. R i d q e p i n e , I n c . , 88 Or App 147, 149 ( 1 9 8 7 ) ; 
D a r o l d L. M i l l e r , 42 Van N a t t a 2296 (1990). 

A g g r a v a t i o n 

To e s t a b l i s h an a g g r a v a t i o n , c l a i m a n t must show a w o r s e n i n g o f h i s 
a c c e p t e d n o n d i s a b l i n g i n j u r y s i n c e t h e l a s t arrangement o f compensation. Smith 
v. SAIF, 302 Or 296 ( 1 9 8 6 ) . "Worsening" w i t h i n t h i s c o n t e x t means i n c r e a s e d 
symptoms, o r a worsened u n d e r l y i n g c o n d i t i o n , r e s u l t i n g i n a d i m i n i s h m e n t o f 
e a r n i n g c a p a c i t y . I d . I n t h i s case t h e r e i s no award o r arrangement o f compen
s a t i o n s i n c e t h e o r i g i n a l i n d u s t r i a l i n j u r y was a c c e p t e d as n o n d i s a b l i n g . Under 
t h e s e c i r c u m s t a n c e s , c l a i m a n t need o n l y show t h a t h i s compensable i n j u r y became 
d i s a b l i n g and r e s u l t e d i n a d i m i n i s h e d e a r n i n g c a p a c i t y . 

On r e c o n s i d e r a t i o n , t h e Referee concluded t h a t : (1) c l a i m a n t ' s c e r v i c a l 
s p o n d y l o s i s i s compensably r e l a t e d t o t h e accepted August 1987 i n j u r y ; and (2) 
c l a i m a n t has shown t h a t as a r e s u l t o f a worsened c o n d i t i o n he i s more d i s a b l e d 
t h a n he was a t t h e t i m e o f t h e o r i g i n a l i n j u r y . We agree t h a t c l a i m a n t has 
e s t a b l i s h e d an a g g r a v a t i o n . 

Dr. B e r t , t h e t r e a t i n g o r t h o p e d i s t , s t a t e s t h a t t h e August 1987 i n d u s t r i a l 
a c c i d e n t m a t e r i a l l y c o n t r i b u t e d t o a w orsening o f c l a i m a n t ' s c e r v i c a l s p o n d y l o 
s i s . S i m i l a r l y , t h e Western M e d i c a l C o n s u l t a n t s o p i n e t h a t t h e August 1987 work 
a c c i d e n t c o n t r i b u t e d t o c l a i m a n t ' s headaches and neck p a i n s . They c o n c l u d e 
c l a i m a n t w o u ld n o t have developed these symptoms "but f o r " t h e a c c i d e n t . L i k e 
w i s e , Dr. W o o l p e r t says t h e August 1987 i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d t o 
c l a i m a n t ' s head and neck symptoms. There i s no e v i d e n c e t o t h e c o n t r a r y . The 
m e d i c a l r e c o r d as a whole a l s o e s t a b l i s h e s t h a t c l a i m a n t ' s c o n d i t i o n g r a d u a l l y 
worsened between August 1987 and October 1988 when c l a i m a n t was f i n a l l y r e 
s t r i c t e d f r o m p e r f o r m i n g h i s r e g u l a r j o b d u t i e s . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t has shown by a preponderance o f t h e 
m e d i c a l e v i d e n c e b o t h a w orsening s i n c e t h e o r i g i n a l compensable i n j u r y , and a 
c a u s a l r e l a t i o n s h i p between t h a t worsening and t h e o r i g i n a l i n j u r y i n August 
1987. 

I n t e r i m Compensation 

W i t h r e g a r d t o an a g g r a v a t i o n c l a i m , i n t e r i m compensation i s p a y a b l e from 
t h e d a t e o f m e d i c a l l y v e r i f i a b l e i n a b i l i t y t o work o r need f o r f u r t h e r m e d i c a l 
c a r e due t o worsened c o n d i t i o n s . Former ORS 656.273(6). C l a i m a n t i s e l i g i b l e 
f o r i n t e r i m compensation i f he l e f t work o r s u f f e r e d a l o s s o f wages due t o t h e 
d i s a b i l i t y . Bono v. SAIF, 298 Or 405 (1984). 

Here, i n October 1988, c l a i m a n t was m e d i c a l l y r e s t r i c t e d f r o m p e r f o r m i n g 
h i s r e g u l a r work and he was l a i d o f f because no l i g h t d u t y work was a v a i l a b l e . 
However, c l a i m a n t d i d n o t seek i n t e r i m compensation u n t i l J anuary 4, 1989, t h e 
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d a t e h i s t r e a t i n g p h y s i c i a n o r d e r e d more t e s t s . At t h a t t i m e , c l a i m a n t s t i l l 
d i d n o t have a f u l l r e l e a s e t o h i s r e g u l a r j o b , he was n o t m e d i c a l l y s t a t i o n a r y 
and t h e r e was need f o r f u r t h e r t e s t i n g . I n a d d i t i o n , t h e employer knew c l a i m a n t 
had s u s t a i n e d an e a r l i e r work i n j u r y and t h a t he was n o t w o r k i n g because t h e r e 
was no work a v a i l a b l e w i t h i n h i s l i g h t d u t y r e s t r i c t i o n s . T h i s was s u f f i c i e n t 
n o t i c e t o t r i g g e r t h e o b l i g a t i o n t o pay i n t e r i m compensation. M e r l y n E• 
L a n g l e v , 42 Van N a t t a 2745 ( 1 9 9 0 ) ; M e l t o n J. Jackson, 42 Van N a t t a 264 ( 1 9 9 0 ) . 
T h e r e f o r e , i n t e r i m compensation s h o u l d have been p a i d w i t h i n 14 days o f January 
4, 1989. ORS 65 6 . 2 6 2 ( 4 ) . The Referee's award o f i n t e r i m compensation and t h e 
p e n a l t i e s and a t t o r n e y f e e s f o r unreasonable d e l a y i n p a y i n g i n t e r i m 
c ompensation a r e , a c c o r d i n g l y , a f f i r m e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n and i n t e r i m compensation i s s u e s i s 
$250, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e s , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . While c l a i m a n t has s u b m i t t e d no b r i e f , t h e 
r e c o r d o t h e r w i s e documents s e r v i c e s r e n d e r e d on c l a i m a n t ' s b e h a l f on r e v i e w . 
See L l o y d A. Douglass, 42 Van N a t t a 838 (1 9 9 0 ) ; S h i r l e y M. Brown, 40 Van N a t t a 
879 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 18, 1989 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n and i n t e r i m compensation i s s u e s , 
c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $250, t o be p a i d by t h e SAIF 
C o r p o r a t i o n . 

December 2 1 , 1990 : C i t e as 42 Van N a t t a 2832 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
TOBERT L. WHITE, Claimant 

WCB Case Nos. 89-03341, 89-08674 & 89-09561 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 
Steven D. H a l l o c k , Defense A t t o r n e y 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

Aetna L i f e and C a s u a l t y (Aetna) r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f 
Refe r e e Thye's o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l , on b e h a l f o f S t a n l e y 
T o o l s , o f c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s ; and (2) u p h e l d Cigna I n s u r a n c e 
Company's (Cigna) d e n i a l , a l s o on b e h a l f o f S t a n l e y T o o l s , and Royal I n s u r a n c e 
o f America's ( R o y a l ) d e n i a l , on b e h a l f o f Premier Gear Company, o f t h e same 
t r e a t m e n t s . I n h i s b r i e f , c l a i m a n t , as an a l t e r n a t i v e t o t h e R e f e r e e ' s o r d e r , 
contends t h a t he has e s t a b l i s h e d a compensable o c c u p a t i o n a l d i s e a s e f o r w h i c h 
Cigna i s r e s p o n s i b l e . On r e v i e w , t h e i s s u e s are r e s p o n s i b i l i t y f o r c h i r o p r a c t i c 
t r e a t m e n t s and, a l t e r n a t i v e l y , c o m p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e c l a i m . 
We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g s upplementa
t i o n . 

C l a i m a n t worked f o r Premier Gear, i n s u r e d by Royal , a t t h e t i m e o f h i s 
December 7, 1981 i n j u r y . He began w o r k i n g f o r S t a n l e y H y d r a u l i c T o o l s on 
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Ja n u a r y 28, 1986. S t a n l e y T o o l s was i n s u r e d by Aetna t h r o u g h June 30, 1987. 
Cigna began i n s u r i n g S t a n l e y Tools on J u l y 1, 1987. 

Cl a i m a n t has n o t e x p e r i e n c e d a work i n j u r y s i n c e J u l y 1, 1987. H i s work 
a c t i v i t i e s a t S t a n l e y T o o l s c o n t r i b u t e d o n l y t o an e x a c e r b a t i o n o f symptoms. 

C l a i m a n t t r e a t e d w i t h Dr. B o l e r a , D.C., a f t e r h i s 1981 a c c e p t e d i n j u r y , 
u n t i l March 1988. Dr. S k e l t o n worked w i t h Dr. B o l e r a between t h e f a l l o f 1987 
u n t i l he t o o k o v e r t h e p r a c t i c e i n March 1988. 

CONCLUSIONS OF LAW AND OPINION 
R e s p o n s i b i l i t y 

I n s u c c e s s i v e i n j u r y cases, where t h e r e a r e s u c c e s s i v e compensable i n 
j u r i e s t o t h e same p a r t o f t h e body, t h e r e i s a " r e b u t t a b l e p r e s u m p t i o n " t h a t 
t h e c a r r i e r on t h e r i s k a t t h e t i m e o f t h e most r e c e n t i n j u r y i s r e s p o n s i b l e f o r 
t h e c o n d i t i o n . I n d u s t r i a l I n d e m n i t y Co. v. Kearns, 70 Or App 583 ( 1 9 8 4 ) . To 
r e b u t t h e p r e s u m p t i o n , i t must be shown t h a t t h e most r e c e n t i n j u r y no l o n g e r 
c o n t r i b u t e d t o t h e c l a i m f o r compensation. I n t h e a l t e r n a t i v e , t h e c a r r i e r on 
t h e r i s k a t t h e t i m e o f t h e most r e c e n t i n j u r y may prov e t h a t subsequent employ
ment i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f c l a i m a n t ' s u n d e r l y i n g c o n d i 
t i o n . Hensel Phelps Const, v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . 

I n t h i s case, Aetna was on t h e r i s k a t t h e t i m e o f t h e most r e c e n t com
p e n s a b l e i n j u r y . Thus, i t has t h e burden o f p r o v i n g t h a t i t s i n j u r y no l o n g e r 
c o n t r i b u t e d t o c l a i m a n t ' s need f o r c h i r o p r a c t i c t r e a t m e n t s , o r t h a t c l a i m a n t ' s 
employment w h i l e Cigna was on t h e r i s k i n d e p e n d e n t l y worsened c l a i m a n t ' s under
l y i n g i n j u r y c o n d i t i o n . These i s s u e s o f me d i c a l c a u s a t i o n a r e complex, r e q u i r i n g 
us t o r e l y h e a v i l y on e x p e r t o p i n i o n . We f i n d t h a t Aetna has met i t s burden. 

C l a i m a n t t r e a t e d w i t h Dr. B o l e r a , D.C.,. a f t e r h i s 1981 ac c e p t e d i n j u r y 
w i t h Royal's i n s u r e d , u n t i l March 1988. I n A p r i l 1986, i n a l e t t e r t o Royal , 
B o l e r a n o t e d t h a t c l a i m a n t s u f f e r e d p e r i o d i c e x a c e r b a t i o n s o f h i s c h r o n i c back 
c o n d i t i o n r e q u i r i n g o n g o i n g c h i r o p r a c t i c t r e a t m e n t . (Ex. 2 3 ) . He r e i t e r a t e d 
t h e o c c u r r e n c e o f e x a c e r b a t i o n s and need f o r t r e a t m e n t i n August 1986. (Ex. 
26) . 

Cl a i m a n t t e s t i f i e d t h a t he f e l t t h e November 1986 i n j u r y w i t h Aetna's i n 
s u r e d r e s o l v e d a f t e r a p p r o x i m a t e l y 30 t o 60 days, and t h a t h i s back r e t u r n e d t o 
i t s pre-1986 i n j u r y s t a t u s . He a l s o s t a t e d t h a t he s u f f e r e d r e c u r r e n t exacerba
t i o n s o f h i s 1981 i n j u r y p e r i o d i c a l l y a f t e r 1981. I n h i s mind, t h e t r e a t m e n t s 
b e i n g g i v e n by Drs. B o l e r a and S k e l t o n were r e l a t e d t o h i s 1981 i n j u r y . 
( T r . 3 5 - 3 6 ) . 

I n A p r i l 1989, and a g a i n i n August 1989, Dr. S k e l t o n r e l a t e d c l a i m a n t ' s 
c u r r e n t t r e a t m e n t t o h i s 1981 i n j u r y . He note d t h a t he had worked w i t h Dr. 
B o l e r a i n t r e a t i n g c l a i m a n t f o r s i x months b e f o r e Dr. B o l e r a l e f t t h e p r a c t i c e , 
and he a l s o r e v i e w e d c l a i m a n t ' s t r e a t m e n t h i s t o r y from t h e t i m e Dr. B o l e r a f i r s t 
began t r e a t i n g c l a i m a n t . He a g a i n n o t e d t h e o c c u r r e n c e o f e x a c e r b a t i o n s s i n c e 
t h e 1981 i n j u r y . Moreover, even though Dr. S k e l t o n d i d n o t t r e a t c l a i m a n t imme
d i a t e l y a f t e r h i s 1986 i n j u r y , he s t a t e d t h a t , w h i l e d i s c u s s i n g c l a i m a n t ' s con
d i t i o n w i t h Dr. B o l e r a , he d i d n o t r e c a l l Dr. B o l e r a "making comments as t o 
[ c l a i m a n t ' s ] 1986 c l a i m c o n t r i b u t i n g i n d e p e n d e n t l y t o h i s 1981 i n j u r y . " By 
August 7, 1989, i t was h i s o p i n i o n t h a t t h e 1986 i n j u r y no l o n g e r c o n t r i b u t e d t o 
c l a i m a n t ' s c o n d i t i o n . (Ex. 6 2 ) . That o p i n i o n i s u n r e b u t t e d . 

A c c o r d i n g l y , we conclude t h a t Aetna has s u c c e s s f u l l y e s t a b l i s h e d t h a t 
c l a i m a n t ' s 1986 compensable i n j u r y , w h i l e i t was on t h e r i s k , no l o n g e r con
t r i b u t e s t o c l a i m a n t ' s c l a i m f o r compensation. T h e r e f o r e , r e s p o n s i b i l i t y r e s t s 
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w i t h R o yal as t h e i n s u r e r on t h e r i s k a t t h e t i m e o f c l a i m a n t ' s 1981 a c c e p t e d 
i n j u r y u n l e s s i t i s shown t h a t c l a i m a n t ' s work a c t i v i t y subsequent t o J u l y 1, 
1987 i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f h i s c o n d i t i o n . Hensel Ph e l p s , 
s u p r a . Dr. S k e l t o n has s p e c i f i c a l l y s t a t e d t h a t c l a i m a n t ' s work a c t i v i t i e s a t 
S t a n l e y T o o l Co. have n o t c o n t r i b u t e d t o h i s d i s a b i l i t y . A d d i t i o n a l l y , c l a i m a n t 
s u f f e r e d no i n j u r y w o r k i n g a t S t a n l e y T o o l Co. w h i l e Cigna was on t h e r i s k , 
a l t h o u g h he d i d s u f f e r p e r i o d i c e x a c e r b a t i o n s o f h i s symptoms. A c c o r d i n g l y , 
t h e r e i s i n s u f f i c i e n t e v i d e n c e t o s h i f t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c h i r o p r a c 
t i c t r e a t m e n t s t o Cigna. Royal remains r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t con
d i t i o n r e q u i r i n g t r e a t m e n t . 

O c c u p a t i o n a l Disease C l a i m 

On r e v i e w , c l a i m a n t a l t e r n a t i v e l y contends f o r t h e f i r s t t i m e t h a t he has 
e s t a b l i s h e d a compensable o c c u p a t i o n a l d i s e a s e f o r which Cigna i s r e s p o n s i b l e . 
When an i s s u e i s n o t r a i s e d a t h e a r i n g and t h e r e c o r d i s c l o s e d , t h a t i s s u e w i l l 
n o t s u b s e q u e n t l y be c o n s i d e r e d . Mavis v. SAIF, 45 Or App 1059 ( 1 9 8 0 ) ; R i c h a r d C. 
Centeno, 41 Van N a t t a 617 ( 1 9 8 9 ) ; Randy D. Johnson, 39 Van N a t t a 463 ( 1 9 8 7 ) . We 
have reasoned t h a t t o address an i s s u e t h a t was n o t r a i s e d a t h e a r i n g w o u ld be 
f u n d a m e n t a l l y u n f a i r . Gunther H. J a c o b i , 41 Van N a t t a 1031 ( 1 9 8 9 ) . We d e c l i n e 
t o c o n s i d e r t h i s i s s u e on r e v i e w . 

Because no o r d e r i s s u e d d e s i g n a t i n g a p a y i n g agent p u r s u a n t t o ORS 
656.307, c o m p e n s a b i l i t y was an i s s u e a t h e a r i n g , and remained a t r i s k on r e v i e w 
as w e l l by v i r t u e o f t h e Board's de novo r e v i e w a u t h o r i t y . D e s t a e l v. N i c o l a i 
Co., 80 Or App 596 ( 1 9 8 6 ) ; see D i l w o r t h v. Weyerhaeuser Co., 95 Or App 85 
(1989) . Because Aetna i n i t i a t e d r e v i e w and c l a i m a n t ' s compensation was n o t r e 
duced o r d i s a l l o w e d , c l a i m a n t i s e n t i t l e d t o an assessed f e e under ORS 
6 5 6 . 3 8 2 ( 2 ) . Cigna I n s u r a n c e Companies v. Crawford & Company, 104 Or App 329 
(1990) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e p o t e n t i a l c o m p e n s a b i l i t y i s s u e i s $200, t o be 
p a i d by Aetna. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h a t p o r t i o n o f t h e case r e l a t e d t o c o m p e n s a b i l i t y (as r e p r e 
s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 11, 1989, as amended September 26, 
1989, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n f i n d i n g Aetna L i f e 
and C a s u a l t y I n s u r a n c e r e s p o n s i b l e f o r payments o f c h i r o p r a c t i c t r e a t m e n t s on 
and a f t e r March 2 1 , 1989 i s r e v e r s e d . Royal I n s u r a n c e o f America i s r e s p o n s i b l e 
f o r t h o s e t r e a t m e n t s . That p o r t i o n h o l d i n g Aetna r e s p o n s i b l e f o r c l a i m a n t ' s 
assessed a t t o r n e y f e e a t h e a r i n g i s r e v e r s e d . Royal s h a l l pay c l a i m a n t ' s a t t o r 
ney f e e a t h e a r i n g o f $1,500. The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s counsel i s awarded a r e a s o n a b l e assess
ed f e e o f $200, p a y a b l e by Aetna. 
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I n t h e M a t t e r o f t h e Compensation o f . 
CHRIS A. MEIRNDORF, Claimant 

WCB Case No. TP-90060. 
THIRD PARTY DISTRIBUTION ORDER 

K e l l y L. Anderson, Claimant Attorney-
M i c h a e l O. W h i t t y ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has p e t i t i o n e d t h e Board t o r e s o l v e a d i s p u t e c o n c e r n i n g a j u s t 
and p r o p e r d i s t r i b u t i o n o f proceeds from a t h i r d p a r t y s e t t l e m e n t . ORS 
65 6 . 5 9 3 ( 3 ) . S p e c i f i c a l l y , c l a i m a n t a s s e r t s t h a t t h e acceptance by t h e SAIF Cor
p o r a t i o n , as p a y i n g agency, o f c l a i m a n t ' s c o u n s e l ' s check i n a l e s s e r amount 
t h a n t h a t o r d e r e d p a y a b l e by a p r e v i o u s Board t h i r d p a r t y d i s t r i b u t i o n o r d e r , 
c o m p l e t e l y s a t i s f i e s h i s o b l i g a t i o n under t h e Board o r d e r . We c o n c l u d e t h a t 
SAIF a c c e p t e d t h e check as a p a r t i a l payment o f c l a i m a n t ' s o b l i g a t i o n and t h a t 
SAIF i s e n t i t l e d t o r e c o v e r t h e unpaid p o r t i o n o f i t s share o f t h e s e t t l e m e n t 
p r o c e e d s . 

FINDINGS OF FACT 

I n September 1985 c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s r i g h t eye 
and f a c e . He i n s t i t u t e d a cause o f a c t i o n a g a i n s t s e v e r a l t h i r d p a r t i e s f o r h i s 
i n j u r i e s . W i t h SAIF's a p p r o v a l , c l a i m a n t and t h e t h i r d p a r t i e s s e t t l e d t h e 
a c t i o n f o r $86,000. 

A d i s p u t e ensued over t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f proceeds from 
t h e s e t t l e m e n t . C l a i m a n t o b j e c t e d t o SAIF's c o n t e n t i o n t h a t i t was e n t i t l e d t o 
i t s s t a t u t o r y share o f t h e proceeds f o l l o w i n g t h e d i s t r i b u t i o n o f a t t o r n e y f e e s , 
l i t i g a t i o n c o s t s , and c l a i m a n t ' s s t a t u t o r y 1/3 share. C l a i m a n t argued t h a t 
SAIF's share s h o u l d be reduced because i t had "not p a r t i c i p a t e d i n t h e tremen
dous r i s k s " i n p r o s e c u t i n g t h e t h i r d p a r t y a c t i o n . 

On June 8, 1989, we concluded t h a t SAIF was e n t i t l e d t o i t s s t a t u t o r y 
s h a r e o f t h e s e t t l e m e n t proceeds. C h r i s A. M e i r n d o r f , 41 Van N a t t a 962. ( 1 9 8 9 ) . 
We h e l d t h a t SAIF s h o u l d r e c o v e r $20,394.03 as i t s j u s t and p r o p e r share o f t h e 
s e t t l e m e n t . C l a i m a n t ' s counsel was d i r e c t e d t o d i s t r i b u t e t h e a f o r e m e n t i o n e d 
sum t o SAIF, w h i c h , assuming t h a t t h e proceeds had been d i s t r i b u t e d i n a c c o r d 
ance w i t h t h e s t a t u t o r y scheme, would not exceed t h e r e m a i n i n g b a l a n c e o f p r o 
ceeds f r o m t h e s e t t l e m e n t . 

By l e t t e r d a t e d June 12, 1989, c l a i m a n t ' s c o u n s e l a d v i s e d SAIF t h a t o n l y 
$18,295.08 o f t h e t h i r d p a r t y s e t t l e m e n t proceeds remained i n t r u s t . Counsel's 
e x p l a n a t i o n f o r t h i s reduced sum was t h a t c l a i m a n t would n o t have s e t t l e d h i s 
t h i r d p a r t y l a w s u i t u n l e s s he r e c e i v e d a t l e a s t $30,000. C o n s e q u e n t l y , upon 
s e t t l i n g t h e case, c o u n s e l s t a t e d t h a t $30,000 had been advanced t o c l a i m a n t and 
t h e r e m a i n d e r p l a c e d i n a t r u s t account. 

W i t h t h e June 12, 1989 l e t t e r , c l a i m a n t ' s c o u n s e l e n c l o s e d a June 16, 1989 
check i n t h e amount o f $18,295.08. Counsel acknowledged t h a t t h e amount o f t h e 
check was " j u s t under t h e amount o r d e r e d t o be p a i d by t h e Board." However, 
c o u n s e l o f f e r e d as f o l l o w s : 

"[W]e a r e w i l l i n g t o f o r e g o any f u r t h e r appeals i n 
t h i s m a t t e r i n exchange f o r your acceptance o f . t h e 
e n c l o s e d money as payment i n f u l l . " 

Upon r e c e i p t o f t h e l e t t e r and check, SAIF's c l a i m s examiner sought l e g a l 
a d v i c e f r o m i t s t r i a l c o u n s e l . SAIF's co u n s e l n o t e d t h a t t h e l e t t e r d i d n o t p r o 
v i d e t h a t acceptance o f t h e d r a f t was s a t i s f a c t i o n i n f u l l . R a t h e r , SAIF's coun
s e l s t a t e d t h a t t h e l e t t e r o f f e r e d t o f o r e g o appeals i f t h e d r a f t was acce p t e d as 
payment i n f u l l . Inasmuch as SAIF would n o t accept such an o f f e r , SAIF's t r i a l 
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c o u n s e l recommended t h a t t h e check be accepted as p a r t i a l payment and l e a v e 
c l a i m a n t t o pursu e h i s " f u r t h e r a p p e a l s . " SAIF's c o u n s e l f u r t h e r a d v i s e d t h a t he 
would send a l e t t e r r e s p o n d i n g t o c l a i m a n t ' s c o u n s e l ' s June 12, 1989 l e t t e r . 

On June 22, i 9 8 9 , SAIF cashed t h e check, which was drawn on c l a i m a n t ' s 
c o u n s e l ' s c l i e n t ' s t r u s t account. The memo p o r t i o n o f t h e check s t a t e d t h a t t h e 
check was "For M e i r n d o r f . " A l s o on June 22, 1989, SAIF's t r i a l c o u n s e l s e n t 
c l a i m a n t ' s c o u n s e l a l e t t e r . C l a i m a n t ' s c o u n s e l was a d v i s e d t h a t t h e te r m s o f 
t h e June 12, 1989 l e t t e r were " u n a c c e p t a b l e . " S t a t i n g t h a t SAIF w o u l d " n o t 
a c c e p t a n y t h i n g l e s s t h a n t h e e n t i r e $20,394.03 o r d e r e d by t h e Board," c l a i m a n t ' s 
c o u n s e l was warned t h a t u n l e s s t h e r e m a i n i n g balance o f $2,098.95 was f o r w a r d e d 
t o SAIF w i t h i n 7 days o f t h e l e t t e r SAIF would i n i t i a t e f u r t h e r l e g a l a c t i o n t o 
c o l l e c t t h a t sum. . 

On J u l y 10, 1989, c l a i m a n t t i m e l y p e t i t i o n e d t h e Court o f Appeals f o r j u d i 
c i a l r e v i e w o f t h e Board's o r d e r . By l e t t e r d a t e d J u l y 12, 1989, claimant'.s 
c o u n s e l n o t i f i e d SAIF t h a t s i n c e t h e l e t t e r accompanying t h e June 16, 1989 check 
" c l e a r l y s t a t e d t h a t t h e check was i n t e n d e d as payment i n f u l l , SAIF's c a s h i n g o f 
t h e check c o n s t i t u t e s an ac c o r d and s a t i s f a c t i o n , t h e r e b y d i s c h a r g i n g t h e d e b t . " 
Counsel r e q u e s t e d SAIF's prompt r e p l y " r e g a r d i n g your agreement t h a t t h e de b t has 
been d i s c h a r g e d by SAIF's c a s h i n g o f t h e check." I n a d d i t i o n t o t h e J u l y 12, 
1989 l e t t e r , c l a i m a n t ' s c o u n s e l a l s o had a t e l e p h o n e c o n v e r s a t i o n w i t h SAIF's 
t r i a l c o u n s e l on t h a t d a t e . 

On J u l y 14, 1989, SAIF's t r i a l c o unsel a d v i s e d SAIF's a p p e l l a t e c o u n s e l o f 
c l a i m a n t ' s c o n t e n t i o n s t h a t t h e d i s p u t e had been s a t i s f i e d . SAIF's t r i a l c o u n s e l 
a l s o r e i t e r a t e d h i s p r i o r a d v i c e t o SAIF's c l a i m examiner, as w e l l as h i s J u l y 
12, 1989 phone c o n v e r s a t i o n w i t h c l a i m a n t ' s c o u n s e l . I n t h a t c o n v e r s a t i o n , 
SAIF's t r i a l c o u n s e l n o t e d t h a t he had e x p l a i n e d t o c l a i m a n t ' s c o u n s e l t h a t 
because SAIF had n o t accepted t h e check i n f u l l payment, t h e o f f e r e x t e n d e d by 
c l a i m a n t had n o t been accepted and c l a i m a n t was f r e e t o pursue h i s a p p e a l o f t h e 
Board's o r d e r . 

On October 30, 1989, t h e c o u r t d i s m i s s e d c l a i m a n t ' s a p p e a l o f t h e Board's 
o r d e r . I n so d o i n g , t h e c o u r t d i d n o t address a m o t i o n f o r s a t i s f a c t i o n o f • j u d g 
ment w h i c h c l a i m a n t had f i l e d . On August 2, 1990, a t c l a i m a n t ' s r e q u e s t , t h e 
c o u r t v a c a t e d i t s d i s m i s s a l o r d e r and r e i n s t a t e d c l a i m a n t ' s p e t i t i o n f o r j u d i c i a l 
r e v i e w . However, r e a s o n i n g t h a t t h e Board was t h e a p p r o p r i a t e forum t o d e t e r m i n e 
t h e m o t i o n f o r s a t i s f a c t i o n o f judgment, t h e c o u r t d e n i e d c l a i m a n t ' s m o t i o n . 
T h e r e a f t e r , c l a i m a n t p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f t h i s d i s p u t e . 

CONCLUSIONS OF LAW 

I f a w o r k e r r e c e i v e s a compensable i n j u r y due t o t h e n e g l i g e n c e o r wrong o f 
a t h i r d p a r t y n o t i n t h e same employ, t h e worker s h a l l e l e c t whether t o r e c o v e r 
damages f r o m t h e t h i r d p e r s on. ORS 656.578. The proceeds o f any damages r e c o v 
e r e d f r o m t h e t h i r d p e r s o n by t h e worker s h a l l be s u b j e c t t o a l i e n o f t h e p a y i n g 
agency f o r i t s s h a r e o f t h e proceeds. ORS 656.593(1). 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by judgment, ORS 65 6 . 5 9 3 ( 1 ) , i s g e n e r a l l y a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a 
t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . Robert L. C a v i l , 39 Van N a t t a 721 
( 1 9 8 7 ) . The s t a t u t o r y scheme f o r t h e a l l o c a t i o n o f damages i s p r e c i s e . R o b e r t 
B. W i l l i a m s , 38 Van N a t t a 119, .123 (1 9 8 6 ) , a f f ' d E s t a t e o f Troy Vance v. 
W i l l i a m s , 84 Or App 616 (1 9 8 7 ) . 

ORS 656.593(1) p r o v i d e s i n e x a c t d e t a i l how, and i n what o r d e r , t h e damages 
s h a l l be d i s t r i b u t e d . A f t e r t h e d e d u c t i o n o f a t t o r n e y f e e s , l i t i g a t i o n c o s t s , 
and c l a i m a n t ' s s t a t u t o r y 1/3 share, t h e p a y i n g agency i s e n t i t l e d t o r e t a i n t h e 
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b a l a n c e o f t h e t h i r d p a r t y r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r i t s 
e x p e n d i t u r e s f o r compensation, f i r s t a i d o r o t h e r medical,, s u r g i c a l o r h o s p i t a l 
s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e expen
d i t u r e s f o r compensation and o t h e r c o s t s o f t h e w o r k e r ' s c l a i m s under ORS 656.001 
t o 656.794. See ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , ( b ) , & ( c ) . The b a l a n c e o f any r e c o v e r y 
s h a l l be p a i d t o t h e worker. ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

Here, i n our June 8, 1989 o r d e r , we r e s o l v e d t h e p a r t i e s ' d i s p u t e concern
i n g SAIF's share o f t h e t h i r d p a r t y s e t t l e m e n t proceeds. C h r i s A. M e i r n d o r f , 
s u p r a . P ursuant t o t h a t o r d e r , c l a i m a n t ' s c o u n s e l was e x p r e s s l y d i r e c t e d t o d i s 
t r i b u t e t o SAIF $20,394.03 from t h e r e m a i n i n g b a l a n c e o f p roceeds. I n r e a c h i n g 
t h i s c o n c l u s i o n , we were under t h e i m p r e s s i o n t h a t t h e r e m a i n i n g b a l a n c e was i n 
excess o f SAIF's a s s e r t e d l i e n . T h i s c o n c l u s i o n was based on t h e u n d e r s t a n d i n g 
t h a t c l a i m a n t ' s a t t o r n e y f e e , l i t i g a t i o n c o s t s , and s t a t u t o r y 1/3 share had been 
a p p o r t i o n e d i n accordance w i t h s t a t u t o r y p r e r e q u i s i t e s . 

Y e t , as acknowledged i n c l a i m a n t ' s c o u n s e l ' s June 12, 1989 l e t t e r , our 
u n d e r s t a n d i n g was i n a c c u r a t e . C o n t r a r y t o s t a t u t o r y r e q u i r e m e n t s , as w e l l as t h e 
c l e a r d i r e c t i v e i n our subsequent o r d e r , c l a i m a n t ' s c o u n s e l had p r e v i o u s l y f o r 
warded t o c l a i m a n t $30,000 o f t h e s e t t l e m e n t proceeds. T h i s sum exceeded 
c l a i m a n t ' s s t a t u t o r y 1/3 share o f t h e balance w h i c h would r e m a i n a f t e r d e d u c t i o n s 
f o r c l a i m a n t ' s c o u n s e l ' s 1/3 a t t o r n e y f e e and l i t i g a t i o n expenses. Thus, i n 
e f f e c t , SAIF's r e c o v e r y had been u n i l a t e r a l l y and i n v a l i d l y r e d u c e d f r o m 
$20,394.03 t o $18,295.08. See Steven B. L u b i t z , 40 Van N a t t a 450 ( 1 9 8 8 ) . 
( C l a i m a n t ' s a t t o r n e y ' s disbursement o f proceeds from a t h i r d p a r t y s e t t l e m e n t 
d i r e c t l y t o a p h y s i c i a n was i n d i r e c t c o n t r a v e n t i o n o f s t a t u t o r y d i s t r i b u t i o n 
scheme and a Board o r d e r , t h e r e b y e n t i t l i n g p a y i n g agency t o r e c o v e r u n p a i d 
p o r t i o n o f Board o r d e r e d l i e n from c l a i m a n t ' s a t t o r n e y ) . 

C l a i m a n t seeks t o d i s t i n g u i s h L u b i t z . S p e c i f i c a l l y , he contends t h a t , i n 
t h e June 12, 1989 l e t t e r t o SAIF, h i s counsel c l e a r l y e x p r e s s e d h i s i n t e n t i o n t o 
a p p e a l t h e Board's o r d e r , as w e l l as h i s o f f e r t o f o r e g o t h a t a p p e a l i n exchange 
f o r SAIF's acceptance o f t h e $18,295.08 check as payment i n f u l l o f c l a i m a n t ' s 
o b l i g a t i o n . I n s u p p o r t o f t h i s c o n t e n t i o n , c l a i m a n t c i t e s K i l a n d e r v. B l i c k l e , 
280 Or 425, 429 ( 1 9 7 7 ) , which h e l d t h a t " . . . when a d e b t o r t e n d e r s payment upon 
c o n d i t i o n t h a t i t i s accepted as d i s c h a r g i n g a d i s p u t e d o r u n l i q u i d a t e d d e b t , and 
t h e c r e d i t o r a c c e p t s t h e payment upon t h i s c o n d i t i o n , t h e d e b t o r i s e n t i t l e d t o 
r e g a r d t h e m a t t e r as s e t t l e d . " 

We do n o t share c l a i m a n t ' s i n t e r p r e t a t i o n o f e i t h e r h i s o f f e r o r t h e e f f e c t 
o f SAIF's acceptance o f t h e check. We c o n s i d e r t h e o p e r a t i v e p h r a s e i n c l a i m a n t ' s 
c o u n s e l ' s l e t t e r t o be "we are w i l l i n g t o f o r e g o any f u r t h e r a p p e a l s i n t h i s 
m a t t e r i n exchange f o r your acceptance o f t h e e n c l o s e d money as payment i n f u l l . " 
We do n o t i n t e r p r e t t h e a f o r e m e n t i o n e d phrase t o p r o v i d e t h a t a c c e ptance o f t h e 
check a u t o m a t i c a l l y meant t h a t c l a i m a n t ' s o b l i g a t i o n was s a t i s f i e d . Such an 
a c t i o n by SAIF c o u l d mean f u l l s a t i s f a c t i o n o f t h e o b l i g a t i o n . However, such a 
c o n c l u s i o n would o n l y be reached i f SAIF accepted t h e check as payment i n f u l l . 

As e x p r e s s l y c o n f i r m e d i n i t s t r i a l c o u n s e l ' s June 22, 1989 l e t t e r t o 
c l a i m a n t ' s c o u n s e l , SAIF d i d n o t accept t h e check as f u l l payment. I n s t e a d , i n 
n o t i f y i n g c l a i m a n t ' s c o u n s e l t h a t t h e June 12, 1989 o f f e r was " u n a c c e p t a b l e " , 
SAIF a d v i s e d t h a t i t was demanding payment o f t h e remainder o f t h e u n p a i d p o r t i o n 
o f t h e $20,394.03 o r d e r e d payable under t h e Board's o r d e r . 

I n c o n c l u s i o n , we f i n d t h a t c l a i m a n t ' s o f f e r was c o n d i t i o n e d upon t h e man
ner i n w h i c h SAIF accepted t h e check. Since SAIF d i d n o t a c c e p t t h e $18,295.08 
as "payment i n f u l l , " c l a i m a n t was not r e q u i r e d t o f o r e g o h i s a p p e a l and h i s 
o b l i g a t i o n under t h e Board's o r d e r was n o t s a t i s f i e d . Moreover, even i f we 
i n t e r p r e t e d t h e c o n d i t i o n a l phrase i n t h e manner c l a i m a n t i s a d v a n c i n g , SAIF's 
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c o u n s e l ' s June 22, 1989 l e t t e r p e r s u a s i v e l y e s t a b l i s h e s t h a t SAIF d i d n o t accep t 
t h e $18,295.08 payment upon t h a t c o n d i t i o n . I n o t h e r words, t h e r e was no 
"meeting o f t h e minds." Thus, under e i t h e r approach, we c o n c l u d e t h a t SAIF's 
acceptance o f t h e $18,295.08 d i d n o t absol v e c l a i m a n t o f h i s l i a b i l i t y f o r ' t h e 
e n t i r e $20,394.03 as o r d e r e d payable under t h e Board's o r d e r . 

C o n s e q u e n t l y , i n accordance w i t h t h e r e a s o n i n g d i s c u s s e d above and t h e 
r a t i o n a l e a r t i c u l a t e d i n t h e L u b i t z h o l d i n g , we conclude t h a t i t i s c l a i m a n t ' s 
a t t o r n e y ' s r e s p o n s i b i l i t y t o remedy t h i s m a t t e r . A c c o r d i n g l y , c l a i m a n t ' s a t t o r 
ney i s d i r e c t e d t o pay SAIF t h e u n p a i d p o r t i o n o f i t s r i g h t f u l s hare o f t h e 
s e t t l e m e n t p r o c e e d s . i . e . , $2,098.95. 

I T IS SO ORDERED. 

December 2 1 , 1990 C i t e as 42 Van N a t t a 2838 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
KURT KRAAL, Claimant 
WCB Case No. 89-09254 
ORDER OF ABATEMENT 

David H o l l a n d e r , Claimant A t t o r n e y 
W i l l i a m s , e t al.,-Defense A t t o r n e y s 

The Board has r e c e i v e d t h e i n s u r e r ' s m o t i o n f o r abatement and r e c o n s i d e r a 
t i o n o f o u r Order on Review d a t e d November 23, 1990. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above n o t e d 
Board o r d e r i s abat e d and w i t h d r a w n . Claimant i s r e q u e s t e d t o f i l e a response 
t o t h e m o t i o n w i t h i n 10 days from t h e d a t e o f t h i s o r d e r . T h e r e a f t e r t h e Board 
s h a l l t a k e t h i s m a t t e r under advisement. 

I T I S SO ORDERED. 

December 26, 1990 C i t e as 42 Van N a t t a 2838 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
IRENE JENSEN, Claimant 
WCB Case No. 89-00938 

ORDER ON REVIEW 
Pe t e r O. Hansen, Claimant A t t o r n e y 

A l a n L. Ludwick ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee F o s t e r ' s o r d e r t h a t : (1) 
d e c l i n e d t o f i n d t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r f i b r o m y a l g i a was 
b a r r e d by t h e d o c t r i n e o f r e s j u d i c a t a ; and (2) s e t a s i d e i t s d e n i a l o f t h e 
a f o r e m e n t i o n e d c l a i m . SAIF a l s o r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r on r e 
c o n s i d e r a t i o n ( i s s u e d i n t h e absence o f Referee F o s t e r due t o h i s r e t i r e m e n t ) 
t h a t f o u n d t h a t c l a i m a n t had t i m e l y f i l e d her o c c u p a t i o n a l d i s e a s e c l a i m . The 
i s s u e s on r e v i e w a r e r e s j u d i c a t a , t i m e l i n e s s o f c l a i m f i l i n g , and c o m p e n s a b i l 
i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t r e s i g n e d her p o s i t i o n w i t h SAIF's i n s u r e d , Oregon Employment 
D i v i s i o n , on August 1, 1984. I n December 1985, more t h a n a y e a r a f t e r h er 
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r e s i g n a t i o n , c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m . C l a i m a n t worked as a 
j o b s e r v i c e r e p r e s e n t a t i v e i n a S t a t e employment o f f i c e . She a l l e g e d a g r a d u a l 
o n s e t o f neck and back problems due t o t h e e m o t i o n a l and p h y s i c a l demands o f t h e 
h o s t i l e work e n v i r o n m e n t . Claimant was diagnosed as h a v i n g a p r e e x i s t i n g degen
e r a t i v e d i s c d i s e a s e o f t h e c e r v i c a l and lumbar s p i n e . She c l a i m e d t h a t muscle 
t e n s i o n , caused by work s t r e s s , a g g r a v a t e d her a r t h r i t i c s p i n e and t h a t t h e r e 
s u l t i n g back s t r a i n o r mechanical d i f f i c u l t y was d i s a b l i n g . 

I n a p r i o r p r o c e e d i n g , Referee G a l t o n found t h e c o n d i t i o n compensable. 
The Board r e v e r s e d on A p r i l 7, 1987, and t h i s d e c i s i o n was a f f i r m e d by t h e Court 
o f Appeals on November 2, 1988. Jensen v. Employment D i v i s i o n , 93 Or App 635, 
637 (1988) ( S t r a i n was me r e l y a symptom o f t h e d e g e n e r a t i v e d i s e a s e and n o t a 
s e p a r a t e c o n d i t i o n t h a t was work-caused) . 

Between t h e t i m e o f t h e Board's d e t e r m i n a t i o n ' t h a t c l a i m a n t had f a i l e d t o 
p r o v e an o c c u p a t i o n a l ' d i s e a s e c l a i m and t h e c o u r t ' s a f f i r m a t i o n o f t h a t d e c i 
s i o n , c l a i m a n t began m e d i c a l t r e a t m e n t s w i t h Dr. S u l t a n y who d i a g n o s e d c l a i m 
a n t ' s c o n d i t i o n as f i b r o m y a l g i a . T h i s d i a g n o s i s was based on t h e i d e n t i c a l 
symptomatology p r e s e n t i n t h e i n i t i a l o c c u p a t i o n a l d i s e a s e c l a i m . C l a i m a n t now 
p r e s e n t s a new c l a i m under t h e more r e c e n t d i a g n o s i s o f f i b r o m y a l g i a . C l a i m a n t 
acknowledges t h a t she i s c l a i m i n g an o c c u p a t i o n a l d i s e a s e f o r t h e same p e r i o d o f 
t i m e as t h e p r e v i o u s c l a i m , and u s i n g t h e same m e d i c a l e v i d e n c e (as updated by 
t h e new d i a g n o s i s and t r e a t m e n t s w i t h Dr. S u l t a n y ) . C l a i m a n t has" n o t worked 
s i n c e August 1984. 

Cl a i m a n t gave n o t i c e o f her c l a i m t o t h e SAIF C o r p o r a t i o n on December 15, 
1988. She f i r s t l e a r n e d o f her newly diagnosed f i b r o m y a l g i a c o n d i t i o n sometime 
i n October-November o f 1987. W r i t t e n n o t i c e o f c l a i m a n t ' s new d i a g n o s i s was 
g i v e n t o c l a i m a n t ' s a t t o r n e y on December 24, 1987; however, a c t u a l m e d i c a l v e r i 
f i c a t i o n t h a t t h e f i b r o m y a l g i a was p o t e n t i a l l y an o c c u p a t i o n a l d i s e a s e was n o t 
known by c l a i m a n t u n t i l May 1989. 

UTLIMATE FINDINGS OF FACT 

C l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m was f i l e d w i t h i n one y e a r f r o m t h e 
d a t e her t r e a t i n g p h y s i c i a n i n f o r m e d her t h a t t h e f i b r o m y a l g i a c o n d i t i o n was 
r e l a t e d t o her work-exposure. 

F i b r o m y a l g i a and p a i n syndrome a re d i f f e r e n t diagnoses o f t h e d i s e a s e 
p r e v i o u s l y c l a i m e d by c l a i m a n t and found not compensable 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s o f C l a i m F i l i n g 

As a t h r e s h o l d m a t t e r we address t h e q u e s t i o n o f whether c l a i m a n t f i l e d a 
t i m e l y c l a i m . On r e c o n s i d e r a t i o n o f Referee F o s t e r ' s June 1, 1989 o r d e r , 
R e f e r e e D a v i s d e c l i n e d t o d i s m i s s t h e c l a i m f o r an a l l e g e d u n t i m e l y f i l i n g . We 
co n c u r , and a f f i r m and adopt t h e Referee's "Order on R e c o n s i d e r a t i o n " w i t h t h e 
f o l l o w i n g comments. 

Pur s u a n t t o ORS 656.807(1), a c l a i m f o r an o c c u p a t i o n a l d i s e a s e must be 
f i l e d w i t h t h e i n s u r e r one year from t h e d a t e t h e worker d i s c o v e r e d ( o r s h o u l d 
have d i s c o v e r e d ) t h e d i s e a s e o r one year from t h e d a t e t h e c l a i m a n t became d i s 
a b l e d o r i s i n f o r m e d by a p h y s i c i a n t h a t she i s s u f f e r i n g f r o m an o c c u p a t i o n a l 
d i s e a s e , w h i c h e v e r i s l a t e r . 

Here, c l a i m a n t gave n o t i c e o f her c l a i m t o SAIF on December 15, 1988, 
w h i c h was o v e r f o u r y e a r s a f t e r she r e s i g n e d her j o b w i t h t h e Employment D i v i 
s i o n due t o a back c o n d i t i o n . Claimant f i r s t l e a r n e d o f t h e new d i a g n o s i s o f a 
f i b r o m y a l g i a c o n d i t i o n sometime i n October-November o f 1987. W r i t t e n n o t i c e o f 
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c l a i m a n t ' s new d i a g n o s i s was g i v e n t o c l a i m a n t ' s a t t o r n e y on December 24, 1987; 
a l t h o u g h a c t u a l m e d i c a l v e r i f i c a t i o n t h a t t h e f i b r o m y a l g i a was p o t e n t i a l l y an 
o c c u p a t i o n a l d i s e a s e was n o t r e c e i v e d u n t i l May 1989. Her c l a i m was, t h e r e f o r e , 
f i l e d i n a t i m e l y manner because c l a i m a n t had not been c l e a r l y t o l d she was 
s u f f e r i n g f r o m an o c c u p a t i o n a l d i s e a s e p r i o r t o a c t u a l l y f i l i n g h er c l a i m . See 
Templeton v. Pope & T a l b o t , I n c . , 7 Or App 119 (1 9 7 1 ) ; V i c t o r L. S o u t h w e l l , 41 
Van N a t t a 234 ( 1 9 8 9 ) . A c c o r d i n g l y , we a f f i r m t h e Referee's d e t e r m i n a t i o n on t h e 
t i m e l i n e s s o f c l a i m f i l i n g . 

Res J u d i c a t a 

R e f e r e e F o s t e r d e t e r m i n e d t h a t because t h e f i b r o m y a l g i a d i a g n o s i s had n o t 
been made a t t h e t i m e o f c l a i m a n t ' s f i r s t h e a r i n g , her new c l a i m was n o t b a r r e d 
by p r i n c i p l e s o f r e s j u d i c a t a . We d i s a g r e e . 

C l a i m a n t ' s p a i n syndrome o r f i b r o m y a l g i a i s m e rely c a l l i n g c l a i m a n t ' s back 
c o n d i t i o n by a d i f f e r e n t name. I n o r d e r f o r c l a i m a n t t o e s t a b l i s h t h a t h er 
f i b r o m y a l g i a i s compensable, her c u r r e n t c o n d i t i o n must be d i f f e r e n t , o r changed, 
fr o m her c o n d i t i o n a t t h e t i m e o f t h e e a r l i e r f i n a l a d j u d i c a t i o n . See P r o c t o r 
v. SAIF, 68 Or App 333 (1 9 8 4 ) . The r e c o r d i n d i c a t e s t h e c o n t r a r y . C l a i m a n t 
m e r e l y c o n t e n d s t h a t her c u r r e n t symptoms are t h e r e s u l t o f " f i b r o m y a l g i a , " n o t 
"back s t r a i n , " as was t h e a l l e g e d cause i n her p r e v i o u s c l a i m . The f a c t s p e r 
suade us t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n , d e s p i t e t h e new d i a g n o s i s , i s t h e 
same as t h e c o n d i t i o n p r e v i o u s l y c l a i m e d as an o c c u p a t i o n a l d i s e a s e . 

T h e r e f o r e , r e g a r d l e s s o f Dr. S u l t a n y ' s new d i a g n o s i s , c l a i m a n t ' s c l a i m f o r 
r e l i e f a r i s e s o u t o f t h e same s e t o f o p e r a t i v e f a c t s w h i c h have been p r e v i o u s l y 
f u l l y l i t i g a t e d and d e t e r m i n e d by F i n a l Order. Thus, as.between c l a i m a n t and 
t h i s e mployer, her c l a i m i s b a r r e d by c l a i m p r e c l u s i o n . Drews v. EBI Companies, 
310 Or 134, 146 ( 1 9 8 9 ) . The f a c t t h a t c l a i m a n t now a s s e r t s her c l a i m by a n o t h e r 
name does n o t a l t e r t h e p r e c l u s i v e e f f e c t o f t h e p r i o r a d j u d i c a t i o n . M i l l i o n v. 
SAIF, 45 Or App 1097, 1102 r e v den 289 Or 337 (1980) (Res j u d i c a t a a p p l i e s n o t 
o n l y t o e v e r y c l a i m i n c l u d e d i n t h e p l e a d i n g s b u t e v e r y c l a i m w h i c h c o u l d have 
been a l l e g e d under t h e same aggregate o f o p e r a t i v e f a c t s ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 1, 1989, as r e c o n s i d e r e d September 29, 
1989, i s r e v e r s e d . The SAIF C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and u p h e l d . The 
Refe r e e ' s assessed a t t o r n e y f e e award o f $1,500 i s r e v e r s e d . 

December 26, 1990 C i t e as 42 Van N a t t a 2840 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
! TIMOTHY W. O'BRIEN, Claimant 

WCB Case No. 89-16000 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e P e t e r s o n ' s 
o r d e r t h a t f o u n d t h a t c l a i m a n t was e n t i t l e d t o v o c a t i o n a l a s s i s t a n c e . On r e 
v i e w , t h e i s s u e i s v o c a t i o n a l a s s i s t a n c e . We r e v e r s e . 

BACKGROUND 

C l a i m a n t was i n j u r e d i n November 1984, w h i l e w o r k i n g as a c l i p p e r o p e r a t o r 
f o r t h e e m p loyer's lumber company. He r e t u r n e d t o work f o r t h e employer u n t i l 
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September 1985, a t whic h t i m e he was l a i d o f f . A t t h e t i m e o f h i s i n j u r y , 
c l a i m a n t earned $10.55 per hour. H is c l a i m was c l o s e d November 1, 1985 and he 
was awarded unscheduled permanent d i s a b i l i t y f o r h i s low back i n j u r y . 

C l a i m a n t was unemployed f o r a p p r o x i m a t e l y a year f o l l o w i n g h i s l a y o f f w i t h 
t h e employer. He t h e n worked f o r s e v e r a l months i n 1986 and 1987 as a l o a d e r 
o p e r a t o r f o r a subsequent employer. Claimant earned.a t o t a l o f $9,791, on a 
p i e c e - w o r k b a s i s as a l o a d e r o p e r a t o r . 

C l a i m a n t n e x t worked f o r Smith's Frozen Foods as a seed p l a n t warehouse 
w o r k e r , f r o m J u l y 1987 t o January 1988. He r e i n j u r e d h i s back i n J u l y 1988, 
w h i l e w o r k i n g a t home on a f a m i l y c a r . C l a i m a n t ' s a g g r a v a t i o n c l a i m was • 
ac c e p t e d . 

I n F e b r u a r y 1989, c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r found t h a t , based upon 
t h e wages earned a t Smith's, c l a i m a n t was not e l i g i b l e f o r v o c a t i o n a l a s s i s 
t a n c e . She r e p o r t e d t h a t c l a i m a n t was n o t e l i g i b l e because t h e r e were s e d e n t a r y 
j o b s w h i c h he c o u l d p e r f o r m , t h a t p a i d wages w i t h i n 20 p e r c e n t o f the-wages 
earned a t Smith's. 

C l a i m a n t r e q u e s t e d t h a t t h e D i r e c t o r r e v i e w SAIF's e l i g i b i l i t y d e c i s i o n . 
On September 15, 1989, t h e D i r e c t o r i s s u e d an o r d e r w h i c h c o n c l u d e d t h a t 
c l a i m a n t was n o t e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . The D i r e c t o r c o n c l u d e d 
t h a t i t was r e a s o n a b l e t o assume t h a t t h e most r e c e n t employer, S m i t h ' s , p r o 
v i d e d c l a i m a n t w i t h work which could.be c o n s i d e r e d h i s r e g u l a r employment. The 
D i r e c t o r f u r t h e r concluded t h a t c l a i m a n t worked f o r Smith's f o r a p e r i o d of. more 
t h a n 60 days and t h e wages a v a i l a b l e f o r a l t e r n a t i v e employment were w i t h i n 20 
p e r c e n t o f t h e wage a t Smith's. 

C l a i m a n t r e q u e s t e d r e v i e w by a Referee, p u r s u a n t t o ORS 65 6 . 2 8 3 ( 1 ) . The 
R e f e r e e h e l d an e v i d e n t i a r y h e a r i n g and found c l a i m a n t e l i g i b l e f o r v o c a t i o n a l 
a s s i s t a n c e . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concl u d e d t h a t c l a i m a n t ' s work a t Smith's f o r s e v e r a l months 
a t $4.50 p e r hour was n o t s u i t a b l e employment and was, t h e r e f o r e . , n o t s u f f i c i e n t 
t o end h i s e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e . The Re f e r e e c o n c l u d e d t h a t 
t h e D i r e c t o r ' s o r d e r was c o n t r a r y t o t h e f a c t s o f t h e case and s h o u l d be modi
f i e d t o f i n d c l a i m a n t e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . We d i s a g r e e . 

SAIF argues t h a t t h e Referee s h o u l d n o t have m o d i f i e d t h e D i r e c t o r ' s d e c i 
s i o n because he d i d n o t conclude t h a t i t v i o l a t e d a r u l e , exceeded a u t h o r i t y , 
was made upon u n l a w f u l p r o c e d u r e o r was an abuse o f d i s c r e t i o n , as p r o v i d e d i n 
ORS 65 6 . 2 8 3 ( 2 ) . SAIF contends t h a t t h e f o l l o w i n g r u l e s a p p l y i n , t h i s case. OAR 
436-120-004 p r o v i d e s t h a t : 

"The o b j e c t i v e o f v o c a t i o n a l a s s i s t a n c e i s t o r e 
t u r n t h e worker t o employment which i s as c l o s e as 
p o s s i b l e t o t h e worker's r e g u l a r employment a t a 
wage as c l o s e as p o s s i b l e t o t h e worker's wage a t 
t h e t i m e o f i n j u r y . " 

I n a d d i t i o n , OAR 436-120-005(6)(b) d e f i n e s r e g u l a r employment as: 

"Employment o f t h e k i n d t h e worker h e l d a t t h e t i m e 
o f t h e i n j u r y o r t h e c l a i m f o r a g g r a v a t i o n , w h i c h 
e v e r gave r i s e t o t h e e l i g i b i l i t y f o r v o c a t i o n a l 
a s s i s t a n c e . . . . " 

http://could.be
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OAR 436-120-050 p r o v i d e s t h a t t h e e l i g i b i l i t y o f a worker f o r v o c a t i o n a l 
a s s i s t a n c e ends when any o f t h e f o l l o w i n g c o n d i t i o n s have o c c u r r e d : 

" ( 2 ) The worker has been employed i n s u i t a b l e em
ployment a f t e r t h e i n j u r y o r c l a i m f o r a g g r a v a t i o n 
f o r 60 days. T h i s p r o v i s i o n s h a l l n o t a p p l y i f t h e 
w o r k e r i s n o t m e d i c a l l y s t a t i o n a r y and f u r t h e r 
v o c a t i o n a l a s s i s t a n c e i s r e q u i r e d t o overcome 
o b s t a c l e s t o t h e w o r k e r ' s c o n t i n u e d employment." 

SAIF contends t h a t c l a i m a n t ' s j o b a t Smith's was h i s r e g u l a r employment a t 
t h e t i m e o f t h e a g g r a v a t i o n c l a i m . He had worked a t Smith's, a p p r o x i m a t e l y s i x 
months p r i o r t o h i s a g g r a v a t i o n c l a i m . SAIF a l s o argues t h a t j o b s have been 
i d e n t i f i e d t h a t c l a i m a n t c o u l d p e r f o r m which have wages w i t h i n t h e d e f i n i t i o n o f 
s u i t a b l e employment (20 p e r c e n t o f t h e wage p a i d t o c l a i m a n t a t S m i t h ' s ) . 

A t t h e o u t s e t , we agree w i t h SAIF's c o n t e n t i o n t h a t , b e f o r e t h e R e f e r e e 
may m o d i f y t h e D i r e c t o r ' s o r d e r , he i s r e q u i r e d t o make a f i n d i n g t h a t one o f 
t h e c i r c u m s t a n c e s l i s t e d i n ORS 656.283(2) has been met. See R i c h a r d A. 
C o l c l a s u r e , 42 Van N a t t a 2454 (1990). Here, t h e Referee made no f i n d i n g s on any 
of t h e f o u r bases f o r m o d i f y i n g t h e D i r e c t o r ' s o r d e r . I n a d d i t i o n , on r e v i e w , 
c l a i m a n t has n o t a l l e g e d grounds upon which t h e D i r e c t o r ' s o r d e r may be 
m o d i f i e d . 

I n t h e p r e s e n t case, we are unable t o f i n d t h a t t h e D i r e c t o r ' s d e c i s i o n 
e i t h e r v i o l a t e d a s t a t u t e o r r u l e . However, c l a i m a n t contends t h a t h i s wage as 
a l o g g e r , r a t h e r t h a n h i s wage w o r k i n g a t Smith's s h o u l d be used t o d e t e r m i n e 
whether t h e j o b s o f s e c u r i t y guard and p a r k i n g l o t a t t e n d a n t a r e s u i t a b l e . - We 
d i s a g r e e . 

We c o n c l u d e t h a t c l a i m a n t ' s J u l y 1988 a g g r a v a t i o n c l a i m was t h e c l a i m 
w h i c h gave r i s e t o h i s e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e . C l a i m a n t had r e 
t u r n e d t o work f o r t h r e e d i f f e r e n t employers s i n c e h i s o r i g i n a l d a t e o f i n j u r y . 
Because c l a i m a n t was unemployed on t h e d a t e o f h i s a g g r a v a t i o n , t h e D i r e c t o r 
c o r r e c t l y used t h e l a s t p r e v i o u s employment t o e s t a b l i s h a s u i t a b l e pay range. 
OAR 4 3 6 - 1 2 0 - 0 0 5 ( 6 ) ( 6 ) . We do not f i n d t h e D i r e c t o r ' s c o n c l u s i o n i n t h i s r e g a r d 
t o be e i t h e r a v i o l a t i o n o f a r u l e o r an abuse o f d i s c r e t i o n . 

I n a d d i t i o n t o our c o n c l u s i o n t h a t t h e D i r e c t o r ' s o r d e r n e i t h e r v i o l a t e d a 
r u l e nor c o n s t i t u t e d an abuse o f d i s c r e t i o n , we are u nable t o f i n d any o t h e r 
grounds f o r m o d i f i c a t i o n o f t h e order> as r e q u i r e d by ORS 65 6 . 2 8 3 ( 2 ) . There
f o r e , we may n o t a l t e r t h e D i r e c t o r ' s o r d e r , h o l d i n g t h a t c l a i m a n t i s h o t e n t i 
t l e d t o v o c a t i o n a l a s s i s t a n c e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 12, 1989 i s r e v e r s e d . The D i r e c t o r ' s 
o r d e r i s r e i n s t a t e d i n i t s e n t i r e t y . 

December 26, 1990 ' C i t e as 42 Van N a t t a 2842 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
' MICKEY D. SIMPSON, Claimant 

WCB Case No. 89-17573 
ORDER ON REVIEW 

Whitehead & Kloste r m a n , Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r t h a t d e c f i n e d t o 
assess an a t t o r n e y f e e f o r h i s c o u n s e l ' s s e r v i c e s i n o b t a i n i n g a D i r e c t o r ' s 
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o r d e r d i r e c t i n g t h e i n s u r e r t o p r o v i d e v o c a t i o n a l a s s i s t a n c e . On r e v i e w , t h e 
i s s u e i s a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The R eferee concl u d e d t h a t c l a i m a n t ' s r i g h t t o v o c a t i o n a l a s s i s t a n c e was a 
q u e s t i o n o f t h e amount o f compensation due from a compensable c l a i m . She, 
t h e r e f o r e , f o u n d t h a t an a t t o r n e y f e e must come o u t o f t h e i n c r e a s e d compensa
t i o n , w h i c h , i n e f f e c t , d e n i e d c l a i m a n t ' s c o u n s e l an a t t o r n e y f e e f o r e f f o r t s i n 
g a i n i n g v o c a t i o n a l a s s i s t a n c e . 

On r e v i e w , c l a i m a n t contends t h a t t h e p r e s e n t case can be d i s t i n g u i s h e d 
f r o m N y a l l W. Bacon, 41 Van N a t t a 2046 ( 1 9 8 9 ) , upon w h i c h t h e R e f e r e e r e l i e d . 
I n Bacon, t h e i s s u e was whether an a t t o r n e y i s e n t i t l e d t o a c a r r i e r - p a i d f e e 
when t h e a t t o r n e y i s i n s t r u m e n t a l i n r e i n s t a t i n g v o c a t i o n a l r e h a b i l i t a t i o n w i t h 
o u t a h e a r i n g . N y a l l W. Bacon, 41 Van N a t t a 2046 ( 1 9 8 9 ) . I n Bacon, t h e Board 
c o n c l u d e d t h a t claimant.'s a t t o r n e y i s o n l y e n t i t l e d t o a c a r r i e r - p a i d f e e i f 
c a u s a t i o n i s i n i s s u e ; where t h e amount o f compensation due i s t h e s o l e i s s u e , 
t h e f e e must come from c l a i m a n t ' s i n c r e a s e d compensation. The Board reasoned 
t h a t t h e q u e s t i o n o f e n t i t l e m e n t t o f u r t h e r v o c a t i o n a l s e r v i c e s i s a q u e s t i o n o f 
e x t e n t o f b e n e f i t s . (Emphasis added). T h e r e f o r e , c l a i m a n t ' s c o u n s e l was n o t 
e n t i t l e d t o a c a r r i e r - p a i d f e e , b u t was awarded a f e e under ORS 656.386(2) ( o u t 
o f c o m p e n s a t i o n ) . Bacon, supra. 

C l a i m a n t argues t h a t h i s case i s d i f f e r e n t f r o m Bacon because t h e i s s u e 
was n o t whether he was e n t i t l e d t o f u r t h e r v o c a t i o n a l s e r v i c e s , b u t whether he 
was e n t i t l e d t o any v o c a t i o n a l a s s i s t a n c e . Here, c l a i m a n t was fo u n d i n e l i g i b l e 
f o r v o c a t i o n a l a s s i s t a n c e because t h e i n s u r e r c o n c l u d e d t h a t h i s l a c k o f s u i t 
a b l e employment was no l o n g e r due t o t h e d i s a b i l i t y caused by t h e i n j u r y . 
C l a i m a n t c o n t e n d s , t h e r e f o r e , t h a t c a u s a t i o n i s i n i s s u e i n t h e p r e s e n t case. 
C l a i m a n t a l s o argues t h a t t h e " N o t i c e o f I n e l i g i b i l i t y " was a d e n i a l o f compen
s a t i o n , w h i c h was r e v e r s e d by t h e D i r e c t o r ' s o r d e r . We d i s a g r e e . 

We a r e n o t persuaded by c l a i m a n t ' s argument t h a t t h i s case i s d i s t i n g u i s h 
a b l e f r o m t h e Bacon case. We conclude t h a t , i n b o t h cases, t h e c l a i m a n t s were 
s i m i l a r l y n o t r e c e i v i n g v o c a t i o n a l s e r v i c e s and were r e q u i r e d t o go b e f o r e t h e 
D i r e c t o r i n o r d e r t o e s t a b l i s h an e n t i t l e m e n t t o b e n e f i t s . We, t h e r e f o r e , p r o 
ceed t o c o n s i d e r whether c l a i m a n t ' s c o u n s e l may be awarded an a t t o r n e y f e e under 
t h e f o l l o w i n g s t a t u t o r y p r o v i s i o n s . 

Bases f o r a t t o r n e y f e e s 

ORS 656.386(1) 

We do n o t agree w i t h c l a i m a n t ' s argument t h a t he i s e n t i t l e d t o an a t t o r 
ney f e e under ORS 656.386(1). We have p r e v i o u s l y h e l d t h a t ORS 656.386(1) does" 
n o t a u t h o r i z e an assessed f e e f o r p r e v a i l i n g b e f o r e t h e D i r e c t o r . See G l o r i a A. 
Seyerson, 41 Van N a t t a 2109 (1989). ORS 656.386(1) r e q u i r e s c l a i m a n t t o 
" p r e v a i l f i n a l l y " i n a h e a r i n g b e f o r e a Referee o r b e f o r e t h e . B o a r d . I n t h e 
p r e s e n t case, as i n Seyerson, c l a i m a n t has p r e v a i l e d b e f o r e t h e D i r e c t o r , n o t 
b e f o r e t h e R e f e r e e . 

I n a d d i t i o n , we conclude t h a t a t t o r n e y f e e s a r e n o t " b e n e f i t s " o r "compen
s a t i o n " w i t h i n t h e meaning o f t h e Workers' Compensation Law. See Dotson v. 
Bohemia, I n c . , 80 Or App 233, 236, r e v den 302 Or 35 ( 1 9 8 6 ) . The assessment o f 
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an a t t o r n e y f e e , t h e r e f o r e , does n o t p r e s e n t an i s s u e o f compensation and. c l a i m 
a n t d i d n o t " p r e v a i l f i n a l l y " b e f o r e t h e Referee f o r purposes of•ORS' 6 5 6 . 3 8 6 ( 1 ) . 
F i n a l l y , as n o t e d above, c l a i m a n t d i d n o t p r e v a i l a g a i n s t a d e n i a l o f t h e 
c o m p e n s a b i l i t y o f a c l a i m . A c c o r d i n g l y , an a t t o r n e y f e e under ORS 656.386(1) i s 
n o t w a r r a n t e d . 

ORS 656.382(1) 

C l a i m a n t has n o t argued t h a t t h e i n s u r e r has un r e a s o n a b l y r e s i s t e d payment 
o f compensation. Because t h e i s s u e has not been r a i s e d , we d e c l i n e t o c o n s i d e r 
w hether c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed f e e under t h i s s t a t u t e . 
See Mavis v. SAIF, 45 Or App 1059 (19 8 0 ) . 

ORS 656.386(2) 

The Board adopts t h e Referee's "Conclusions and O p i n i o n " p e r t a i n i n g t o an 
a t t o r n e y f e e o u t o f i n c r e a s e d compensation under ORS 65 6 . 3 8 6 ( 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 22, 1990 i s a f f i r m e d . 

December 26, 1990 : C i t e as 42 Van N a t t a 2844 (1990) 

I n t h e M a t t e r o f the-Compensation o f 
JEFF STEINKELLNER, Claimant 

WCB Case No. TP-90057 
THIRD PARTY DISTRIBUTION ORDER 

Pet e r E. Baer, Claimant A t t o r n e y 
M i c h a e l 0. W h i t t y ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a d i s p u t e c o n c e r n i n g a 
proposed s e t t l e m e n t o f a t h i r d p a r t y a c t i o n . See ORS 656.587. The SAIF Corpo^ 
r a t i o n , as p a y i n g agency, o b j e c t s t o t h e s e t t l e m e n t . However, s h o u l d we o r d e r 
a p p r o v a l , SAIF a l t e r n a t i v e l y seeks r e c o g n i t i o n t h a t i t r e t a i n s i t s r i g h t s t o 
s hare i n any r e c o v e r y from any subsequent a t t o r n e y n e g l i g e n c e a c t i o n . We 
approve t h e s e t t l e m e n t and acknowledge SAIF's l i e n r i g h t s . 

FINDINGS OF FACT 

I n a p p r o x i m a t e l y June 1987, c l a i m a n t , an a u t o m o t i v e s p r a y p a i n t e r , f i l e d 
an o c c u p a t i o n a l d i s e a s e c l a i m f o r " a l l e r g i c r h i n o s i n u s i t i s . " The SAIF C o r p o r a 
t i o n , as i n s u r e r f o r c l a i m a n t ' s employer, d e n i e d t h e c l a i m . T h e r e a f t e r , 
c l a i m a n t f i l e d a n o t h e r o c c u p a t i o n a l d i s e a s e c l a i m , t h i s t i m e f o r " t e m p o r a r y 
e x a c e r b a t i o n o f u n d e r l y i n g r e a c t i v e a i r w a y s d i s e a s e . " SAIF a l s o d e n i e d t h i s 
c l a i m . 

P u r s u a n t t o a March 1988 s t i p u l a t e d o r d e r , SAIF and c l a i m a n t agreed t h a t 
SAIF would r e s c i n d i t s d e n i a l s and process t h e c l a i m s as one c l a i m b e a r i n g an 
" i n j u r y d a t e " o f June 1, 1987. T h e r e a f t e r , SAIF has p r o v i d e d compensation under 
t h e c l a i m . To d a t e , i t has i n c u r r e d $60,384.08 i n c l a i m c o s t s , c o n s i s t i n g o f 
m e d i c a l expenses, v o c a t i o n a l r e h a b i l i t a t i o n c o s t s , t e m p o r a r y d i s a b i l i t y bene
f i t s , and a permanent d i s a b i l i t y award. 

C l a i m a n t engaged l e g a l r e p r e s e n t a t i o n t o pursue a cause o f a c t i o n a g a i n s t 
h i s employer and s e v e r a l t h i r d p a r t i e s ( c h e m i c a l and a i r compressor m a n u f a c t u r 
e r s ) . On May 3 1 , 1989, a c o m p l a i n t was f i l e d i n F e d e r a l D i s t r i c t C o u r t , s e e k i n g 
damages f o r n e g l i g e n c e , s t r i c t l i a b i l i t y / p r o d u c t l i a b i l i t y , l o s s o f c o n s o r t i u m , 
and v i o l a t i o n o f t h e Employer's L i a b i l i t y Law. 
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S h o r t l y t h e r e a f t e r , c l a i m a n t n o t i f i e d SAIF o f h i s e l e c t i o n t o b r i n g a 
c i v i l a c t i o n a g a i n s t h i s employer and t h e t h i r d p a r t y m a n u f a c t u r e r s . C l a i m a n t 
a s s e r t e d t h a t h i s r e s p i r a t o r y c o n d i t i o n had been caused by a d e f e c t i v e f r e s h a i r 
s u p p l y system, w h i c h a l l o w e d t o x i c i s o c y n a t e s t o e n t e r h i s - r e s p i r a t o r y system. 

F o l l o w i n g t h e d i s c o v e r y p r o c e s s , t h e t h i r d p a r t y d e f e n d a n t s j o i n e d i n a 
m o t i o n f o r summary judgment. They a l l e g e d t h a t c l a i m a n t had begun s u f f e r i n g 
r e s p i r a t o r y symptoms b e f o r e May 31, 1987. Since t h e s t a t u t e o f l i m i t a t i o n s f o r 
p r o d u c t s l i a b i l i t y c l a i m s i s two y e a r s , t h e d e f e n d a n t s contended t h a t c l a i m a n t ' s 
c o m p l a i n t was b a r r e d as u n t i m e l y . I n a d d i t i o n , c l a i m a n t ' s employer moved f o r 
summary judgment, a s s e r t i n g t h a t c l a i m a n t ' s c o m p l a i n t f a i l e d t o a l l e g e f a c t s 
w h i c h would p e r m i t him t o seek damages o u t s i d e o f t h e w o r k e r s ' compensation 
system. 

The t h i r d p a r t y d e f e n d a n t s ' motions f o r summary judgment were granted'. 
C o n s e q u e n t l y , t h e d e f e n d a n t s ' counsels were d i r e c t e d t o p r e p a r e a p p r o p r i a t e 
judgment o r d e r s f o r t h e c o u r t ' s s i g n a t u r e . 

T h e r e a f t e r , t h e t h i r d p a r t i e s ( e x cept t h e employer and i t s p r e s i d e n t ) and 
c l a i m a n t agreed t o s e t t l e t h e a c t i o n s f o r a t o t a l sum o f $7,500. SAIF has de
c l i n e d t o approve t h e s e t t l e m e n t , c o n t e n d i n g t h a t such an o f f e r r e p r e s e n t s o n l y 
" n u i s a n c e v a l u e . " SAIF a l s o wishes t o p r e s e r v e i t s r i g h t t o share i n any f u r 
t h e r r e c o v e r y s h o u l d a subsequent a t t o r n e y n e g l i g e n c e a c t i o n f o r t h e u n t i m e l y 
f i l i n g o f t h e c o m p l a i n t be i n s t i t u t e d . Thus, concerned t h a t i t s a p p r o v a l o f 
t h i s s e t t l e m e n t c o u l d be i n t e r p r e t e d as a w a i v e r o f i t s f u t u r e r e c o v e r y r i g h t s , 
SAIF r e f u s e s t o p r o v i d e i t s a p p r o v a l . 

I n b r i n g i n g h i s ''cause o f a c t i o n a g a i n s t t h e t h i r d p a r t i e s , c l a i m a n t has 
expended $266.35 i n l i t i g a t i o n c o s t s . These expenses a r e composed o f f i l i n g and 
s e r v i c e f e e s , as w e l l as d i s c o v e r y charges. 

FINDINGS OF ULTIMATE FACT 

The t h i r d p a r t y s e t t l e m e n t o f f e r o f $7,500 i s r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

Pur s u a n t t o ORS 656.587, t h e Board i s a u t h o r i z e d t o r e s o l v e d i s p u t e s con
c e r n i n g t h e a p p r o v a l o f any compromise o f a t h i r d p a r t y a c t i o n . I n e x e r c i s i n g 
t h i s a u t h o r i t y , we employ our independent judgment t o d e t e r m i n e whether t h e com
p r o m i s e i s r e a s o n a b l e . Natasha D. L e n h a r t , 38 Van N a t t a 1496 ( 1 9 8 6 ) . 

G e n e r a l l y , we w i l l approve s e t t l e m e n t s n e g o t i a t e d between a c l a i m a n t / 
p l a i n t i f f and a t h i r d p a r t y d e f e n d a n t , u n l e s s t h e s e t t l e m e n t appears t o be 
g r o s s l y u n r e a s o n a b l e . Dorotha M. C l a r k e , 40 Van N a t t a 1125 ( 1 9 8 8 ) ; K a t h r v n I . 
Looney, 39 Van N a t t a 1140 (1987). 

A f t e r r e v i e w i n g t h e p a r t i e s ' r e s p e c t i v e p o s i t i o n s , as w e l l as t h e proc e d u 
r a l p o s t u r e o f c l a i m a n t ' s cause o f a c t i o n a g a i n s t t h e t h i r d p a r t i e s , and c o n s i d 
e r i n g t h e a f o r e m e n t i o n e d s t a n d a r d , we conclude t h a t a s e t t l e m e n t o f f e r o f $7,500 
i s r e a s o n a b l e . Consequently, we approve t h e s e t t l e m e n t . 

I n r e a c h i n g t h i s c o n c l u s i o n , we w i s h t o emphasize t h a t o ur a p p r o v a l ex
t e n d s o n l y t o t h e p r e s e n t t h i r d p a r t y s e t t l e m e n t . I n o t h e r words, o u r d e c i s i o n 
does n o t e f f e c t SAIF's r i g h t s t o share i n any f u t u r e r e c o v e r i e s stemming f r o m 
c l a i m a n t ' s compensable i n j u r y and/or her t h i r d p a r t y l a w s u i t . As a p a y i n g 
agency, SAIF's l i e n f o r any p r e v i o u s l y unrecovered c o s t s w o u ld c o n t i n u e t o ex
t e n d t o any subsequent r e c o v e r y a t t r i b u t a b l e t o a t t o r n e y n e g l i g e n c e . See V i c t o r 
S. L l o y d , 41 Van N a t t a 1444 (19 8 9 ) ; Charlene T o o l e , 41 Van N a t t a 1392 ( 1 9 8 9 ) . 



2846 J e f f S t e i n k e l l n e r , 42 Van N a t t a 2844 (1990) 

F i n a l l y , we t u r n t o a j u s t and p r o p e r d i s t r i b u t i o n o f t h e t h i r d p a r t y 
s e t t l e m e n t p roceeds. ORS 656.593(3). The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f 
a t h i r d p a r t y r e c o v e r y o b t a i n e d by judgment, ORS 656.593(1), i s g e n e r a l l y a p p l i 
c a b l e t o t h e d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . 
R obert L. C a v i l , 39 Van N a t t a 721 (1987). We t a k e such an approach t o a v o i d 
making " e q u i t a b l e d i s t r i b u t i o n s on an ad hoc b a s i s and t o p e r m i t t h e p a r t i e s t o 
g e n e r a l l y know where t h e y s t a n d as t h e y seek t o s e t t l e a t h i r d p a r t y a c t i o n . " 
See M a r v i n T h o r n t o n , 34 Van N a t t a 999, 1002 (19 8 2 ) . 

We f i n d no p e r s u a s i v e reason t o d e p a r t from t h e a f o r e m e n t i o n e d approach. 
T h e r e f o r e , a f t e r t h e d e d u c t i o n o f a t t o r n e y f e e s , l i t i g a t i o n c o s t s , and c l a i m 
a n t ' s s t a t u t o r y 1/3 sha r e , SAIF i s e n t i t l e d t o r e t a i n t h e b a l a n c e o f t h e t h i r d 
p a r t y r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s f o r : 

compensation, f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r 
t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be expected f u t u r e e x p e n d i t u r e s f o r 
compensation and o t h e r c o s t s o f t h e worker's c l a i m s under ORS 656.001 t o 
656.794. See ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , ( b ) , & ( c ) . 

A c c o r d i n g l y , we con c l u d e t h a t a d i s t r i b u t i o n o f proceeds f r o m t h e t h i r d 
p a r t y s e t t l e m e n t i n accordance w i t h ORS 656.593(1) would be " j u s t and p r o p e r . " 
F u r t h e r m o r e , s i n c e SAIF's u n c o n t e s t e d a c t u a l c l a i m c o s t s exceed t h e b a l a n c e o f 
s e t t l e m e n t proceeds r e m a i n i n g a f t e r d e d u c t i o n o f c l a i m a n t ' s a t t o r n e y f e e , l i t i 
g a t i o n c o s t s , and s t a t u t o r y 1/3 share, we h o l d t h a t SAIF i s e n t i t l e d t o t h a t 
r e m a i n d e r . 

C o n s e q u e n t l y , c l a i m a n t ' s c o u n s e l i s d i r e c t e d t o d i s t r i b u t e t h e s e t t l e m e n t 
proceeds i n t h e f o l l o w i n g manner: 

S e t t l e m e n t $7,500 .00 
1/3 A t t o r n e y Fee - 2,500. 00 

S u b - T o t a l $5,000 .00 
L i t i g a t i o n Costs 266. 35 

S u b - T o t a l $4,733 .65 
C l a i m a n t ' s 1/3 1, 577 .88 

Remaining Balance $3,155 . 77 
(SAIF's Share) 

I T IS SO ORDERED. 

December 26, 1990 : C i t e as 42 Van N a t t a 2846 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY A. VOGELAAR, Claimant 

WCB Case No. 89-06466 
ORDER ON REVIEW 

Cr a i n e & Love, Claimant A t t o r n e y s 
M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t a f f i r m e d a D e t e r 
m i n a t i o n Order w h i c h d e c l i n e d t o g r a n t an unscheduled permanent d i s a b i l i t y award 
f o r a c e r v i c a l s p i n e and s h o u l d e r i n j u r y . The i s s u e on r e v i e w i s e x t e n t o f un
s c h e d u l e d permanent d i s a b i l i t y , i f any. We r e v e r s e . 

FINDINGS OF FACT • 

C l a i m a n t , 52 y e a r s o l d a t h e a r i n g , worked as a c u s t o d i a n f o r t h e S t a t e o f 
Oregon f o r o v e r f i f t e e n y e a r s . Claimant s u s t a i n e d a compensable i n j u r y t o her 
low back i n 1978. For t h i s i n i t i a l i n j u r y she r e c e i v e d a t o t a l award o f 10 p e r 
c e n t u n s c h e d u l e d permanent d i s a b i l i t y . C l a i m a n t ' s low back c o n d i t i o n p e r s i s t e d 
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w i t h p e r i o d i c e x a c e r b a t i o n s and t i m e l o s s . I n November 1986 she compensably 
r e i n j u r e d h er low back. Her 1986 i n j u r y c l a i m was c l o s e d by D e t e r m i n a t i o n Order 
i n December 1987 awarding 15 p e r c e n t unscheduled permanent d i s a b i l i t y . An a d d i 
t i o n a l 10 p e r c e n t was awarded by s t i p u l a t i o n i n June 1988. . C l a i m a n t ' s unsched
u l e d permanent d i s a b i l i t y awards f o r t h e 1978 i n j u r y and t h e 1986 i n j u r i e s t o t a l 
35 p e r c e n t . 

C l a i m a n t was p l a c e d under "heavy" l i f t i n g r e s t r i c t i o n s (50 pounds) and she 
r e t u r n e d t o j o b d u t i e s d e s c r i p t i v e o f medium-heavy work. 

C l a i m a n t has been compensated f o r t h e l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g 
f r o m h er v a r i o u s low back i n j u r i e s . . Claimant has n o t r e g a i n e d any o f t h e l o s s 
o f e a r n i n g c a p a c i t y s u f f e r e d and compensated f o r p r i o r t o August 1988. 

On August 30, 1988, c l a i m a n t s u s t a i n e d her most r e c e n t i n j u r y . T h i s t i m e 
t h e mid-back, neck, and s h o u l d e r s were i n v o l v e d — n o t t h e low back. Due t o 
t h i s i n j u r y , c l a i m a n t was permanently r e s t r i c t e d f r o m w o r k i n g i n s t a i r w e l l s , 
d o i n g heavy l i f t i n g , and mopping. A l s o , c e r t a i n j o b s were t o be done o n l y w i t h 
a s s i s t a n c e . She was r e s t r i c t e d t o m o d i f i e d j o b s i n t h e medium range, whereas 
p r i o r t o t h e c u r r e n t i n j u r y , c l a i m a n t was p e r f o r m i n g medium-heavy work. 

The c l a i m f o r mid-back, neck, and s h o u l d e r i n j u r i e s was c l o s e d by D e t e r m i 
n a t i o n Order on Februa r y 1, 1989 w i t h a temporary t o t a l d i s a b i l i t y award b u t no 
permanent d i s a b i l i t y award. 

CONCLUSIONS OF LAW AND OPINION 

No b r i e f s were f i l e d i n t h i s m a t t e r ; however, a t h e a r i n g c l a i m a n t argued 
t h a t t h e 35 p e r c e n t unscheduled permanent d i s a b i l i t y award f o r h er p r i o r low 
back i n j u r i e s was t h e law o f t h e case and t h a t she was e n t i t l e d t o an a d d i t i o n a l 
award because her l a s t i n j u r y r e s u l t e d i n a d d i t i o n a l i m p a i r m e n t . The Referee 
c o n c l u d e d t h a t c l a i m a n t f a i l e d t o prove her l o s s o f e a r n i n g c a p a c i t y exceeds t h e 
35 p e r c e n t p r e v i o u s l y awarded. A f t e r our de novo r e v i e w o f t h e r e c o r d , we 
d i s a g r e e . 

C l a i m a n t ' s c u r r e n t c l a i m was c l o s e d by a Februa r y 1, 1989 D e t e r m i n a t i o n 
O r d e r. A c c o r d i n g l y , i n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l 
i t y due t o t h e most r e c e n t i n j u r y , we a p p l y t h e s t a n d a r d s f o r e v a l u a t i n g perma
nent d i s a b i l i t y as adopted by t h e D i r e c t o r , p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See 
ORS 6 5 6 . 2 8 3 ( 7 ) . S p e c i f i c a l l y , we a p p l y t h e v e r s i o n o f OAR 436-35-001 e t seq i n 
f o r c e f r o m J anuary 1, 1989 t o October 1, 1990. 

G e n e r a l l y , t h e c r i t e r i o n f o r r a t i n g unscheduled permanent d i s a b i l i t y i s 
t h e l o s s o f e a r n i n g c a p a c i t y due t o t h e i n j u r y i n i s s u e , w h i c h i s " d e t e r m i n e d by 
t h e e x t e n t o f d i s a b i l i t y compared t o t h e worker b e f o r e such i n j u r y and w i t h o u t 
such d i s a b i l i t y . " See former ORS 656.214(5). S i m i l a r l y , ORS 656.222 p r o v i d e s 
i n p e r t i n e n t p a r t t h a t : 

"Should a f u r t h e r a c c i d e n t occur . . . t h e award o f compensation f o r such 
f u r t h e r a c c i d e n t s h a l l be made w i t h r e g a r d t o t h e combined e f f e c t o f t h e 
i n j u r i e s o f t h e worker and p a s t r e c e i p t o f money f o r such d i s a b i l i t i e s . " 

There i s some c o n f u s i o n over whether former ORS 656.222 i s a p p l i c a b l e t o 
uns c h e d u l e d permanent d i s a b i l i t i e s . See, Green v. S.I.A.C., 197 Or 160 ( 1 9 5 3 ) ; 
C a i n v. S.I.A.C., 149 Or 29 (1934) ( H o l d i n g t h a t ORS 656.222 does n o t a p p l y t o 
unsc h e d u l e d permanent d i s a b i l i t i e s ) . See a l s o American B l d q . M a i n t . v. McLees, 
296 Or 772, 774-75 ( 1 9 8 4 ) ; N e s s e l r o d t v. Compensation Dept., 248 Or 452, 455 
( 1 9 6 7 ) . But see, Thomason v. SAIF, 73 Or App 319 ( 1 9 8 5 ) ; Cascade S t e e l R o l l i n g 
M i l l s v. M a d r i l , 57 Or App 398 (19 8 2 ) ; Hannan v. Good S a m a r i t a n Hosp., 4 Or App 
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178 (1970) ( a p p l y i n g ORS 656.222 t o unscheduled permanent d i s a b i l i t y e v a l u a 
t i o n s ) . See a l s o , Norbv v. SAIF, 303 Or 536 (1987). The Co u r t o f Appeals most 
r e c e n t l y h e l d t h a t ORS 656.222 "... i s l i m i t e d t o subsequent awards f o r sched
u l e d d i s a b i l i t y . " C i t y o f P o r t l a n d v. D u c k e t t , 104 Or App 318 (1990) (Emphasis 
i n o r i g i n a l ) . 

N e v e r t h e l e s s , f o r m e r ORS 656.214(5) r e q u i r e s t h a t u nscheduled permanent 
d i s a b i l i t y due t o a compensable i n j u r y be d e t e r m i n e d by comparing t h e w o r k e r 
b e f o r e such i n j u r y and w i t h o u t such d i s a b i l i t y . Thus, we c o n c l u d e t h a t under 
f o r m e r ORS 656.214(5) an i n j u r e d worker i s e n t i t l e d t o t h a t u n s c h e d u l e d perma
nent d i s a b i l i t y w h i c h r e s u l t s from t h e i n j u r y i n q u e s t i o n , b u t t h e w o r k e r i s n o t 
e n t i t l e d t o be d o u b l y compensated f o r a permanent l o s s o f e a r n i n g c a p a c i t y w h i c h 
would have r e s u l t e d f r o m t h e i n j u r y i n q u e s t i o n b u t whi c h had a l r e a d y been p r o 
duced by an e a r l i e r a c c i d e n t and compensated by a p r i o r award. See Thomason v. 
SAIF, s u p r a a t 322; Cascade S t e e l R o l l i n g M i l l s v. M a d r i l , s upra a t N. 2; 
Lawrence W. S c o t t , 40 Van N a t t a 1721 (1988). 

The p r i n c i p l e e s t a b l i s h e d by former ORS 656.214(5) a p p l i e s e q u a l l y w hether 
a s e r i e s o f a c c i d e n t s i n v o l v e s i n j u r y t o t h e same o r d i f f e r e n t u n s c h e d u l e d p a r t s 
o f t h e body. See e.g. J e r r y R. M i l l e r , 42 Van N a t t a 571 ( 1 9 9 0 ) . For example, a 
low back i n j u r y may r e s u l t i n permanent l i m i t a t i o n t o a w o r k e r , p r e c l u d i n g heavy 
l i f t i n g , p u s h i n g and p u l l i n g . That l i m i t a t i o n would r e s u l t i n a c e r t a i n l o s s o f 
e a r n i n g c a p a c i t y i n t h e g e n e r a l l a b o r market. A subsequent a c c i d e n t t o t h e same 
wor k e r w h i c h p e r m a n e n t l y i n j u r e d t h e neck c o u l d produce s i m i l a r permanent r e 
s t r i c t i o n s and a s i m i l a r l o s s o f e a r n i n g c a p a c i t y . However, where t h e wo r k e r 
r e c e i v e d an unscheduled permanent d i s a b i l i t y award f o r l o s s o f e a r n i n g c a p a c i t y 
due t o t h e low back i n j u r y , t h e worker i s not e n t i t l e d t o a permanent d i s a b i l i t y 
award f o r t h e subsequent neck i n j u r y t o the. e x t e n t t h a t t h e neck i n j u r y i n d e p e n 
d e n t l y p r o d u c e d t h e same l i m i t a t i o n s and a l o s s o f e a r n i n g c a p a c i t y i n t h e same 
for m and degree as was c o n s i d e r e d i n t h e award f o r t h e low back i n j u r y . 

The i s s u e p r e s e n t e d i n t h i s case i s how t o a p p l y f o r m e r ORS 656.214(5) 
where p r e s e n t d i s a b i l i t y must be r a t e d i n accordance w i t h " s t a n d a r d s " w h i c h are-
i n t e n d e d t o r a t e t o t a l , p r e s e n t permanent d i s a b i l i t y w i t h o u t c o n s i d e r a t i o n o f 
any permanent d i s a b i l i t y i n e x i s t e n c e b e f o r e t h e i n j u r y i n q u e s t i o n . We con
c l u d e t h a t , a f t e r f i r s t r a t i n g a l l permanent d i s a b i l i t y ( c o n s i d e r i n g o n l y perma
nent i m p a i r m e n t due t o t h e i n j u r y i n q u e s t i o n ) under t h e " s t a n d a r d s , " we n e x t 
d e t e r m i n e whether d i s a b i l i t y , w i t h o u t r e g a r d t o p r i o r awards, i s , by c l e a r and 
c o n v i n c i n g e v i d e n c e , l e s s t h a n o r g r e a t e r t h a n d i s a b i l i t y d e t e r m i n e d by a p p l i c a 
t i o n o f t h e " s t a n d a r d s . " 

Once an unscheduled permanent d i s a b i l i t y f i g u r e i s a r r i v e d a t , e i t h e r by 
a p p l i c a t i o n o f t h e " s t a n d a r d s " o r by c l e a r and c o n v i n c i n g e v i d e n c e , we must 
d e t e r m i n e w h e t h e r , and t o what e x t e n t , such d i s a b i l i t y f i g u r e i n c l u d e s unsched
u l e d permanent d i s a b i l i t y ( l o s s o f e a r n i n g c a p a c i t y ) p r e s e n t b e f o r e t h e i n j u r y 
i n q u e s t i o n . 

O b v i o u s l y , t h i s p rocess cannot always be pe r f o r m e d w i t h m a t h e m a t i c a l p r e 
c i s i o n . The b e s t we can do i s t o a t t e m p t t o d e t e r m i n e and c o n s i d e r t o what ex
t e n t a p r i o r l o s s o f e a r n i n g c a p a c i t y r e s u l t e d from t h e same permanent l i m i t a 
t i o n s , and v o c a t i o n a l f a c t o r s as are r e l i e d upon i n t h e subsequent e v a l u a t i o n o f 
permanent d i s a b i l i t y . To t h e e x t e n t t h a t t h e subsequent award would compensate 
permanent d i s a b i l i t y p r e v i o u s l y p r e s e n t , we w i l l reduce t h e award by t h e amount 
w h i c h r e p r e s e n t s p r e v i o u s l y compensated l o s s o f e a r n i n g c a p a c i t y . 
Norbv v. SAIF, s u p r a . 

Unscheduled Permanent D i s a b i l i t y 

We f i r s t c a l c u l a t e c l a i m a n t ' s c u r r e n t d i s a b i l i t y under t h e " s t a n d a r d s . " 
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The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 52 y e a r s i s 1. Former OAR 
436- 3 5 - 2 9 0 ( 3 ) . 

C l a i m a n t has a h i g h s c h o o l e d u c a t i o n . T h e r e f o r e , t h e a p p r o p r i a t e f o r m a l 
e d u c a t i o n v a l u e i s 0. Former OAR 436-35-300(3). The h i g h e s t SVP l e v e l demon
s t r a t e d by c l a i m a n t d u r i n g t h e t e n years p r i o r t o d a t e o f d e t e r m i n a t i o n i s a 3, 
as a c u s t o d i a n . Thus, t h e a p p r o p r i a t e v a l u e f o r s k i l l s , i s 3. Former OAR 436-
3 5 - 3 0 0 ( 4 ) . C l a i m a n t has competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t beyond t h e 
e n t r y l e v e l and a c c o r d i n g l y no v a l u e i s a l l o w e d f o r t r a i n i n g . Former OAR 436-
3 5 - 3 0 0 ( 5 ) ( b ) . 

C l a i m a n t ' s t o t a l e d u c a t i o n v a l u e i s , t h e r e f o r e , 3. 

A d a p t a b i l i t y 

P r i o r t o t h e i n j u r y , c l a i m a n t was p e r f o r m i n g work a c t i v i t i e s c l a s s i f i e d i n 
t h e medium-to-heavy c a t e g o r y . A f t e r t h e i n j u r y , she r e t u r n e d t o her j o b as a 
c u s t o d i a n ; however, c l a i m a n t ' s permanent o n - t h e - j o b r e s t r i c t i o n s p l a c e her i n 
t h e l i m i t e d medium c a t e g o r y . T h e r e f o r e , c l a i m a n t ' s a d a p t a b i l i t y v a l u e i s 1.5. 
Former OAR 436-35-310(3). 

I m p a i r m e n t 

C l a i m a n t contends e n t i t l e m e n t t o d i s a b i l i t y f o r her r i g h t s h o u l d e r , l e f t 
s h o u l d e r , and c e r v i c a l s p i n e c o n d i t i o n s . 

We concur w i t h t h e Referee's a n a l y s i s o f c l a i m a n t ' s i m p a i r m e n t and c l a i m 
a n t does n o t c o n t e s t t h e impairment r a t i n g . Based on l o s s o f r a n g e ' o f m o t i o n i n 
b o t h t h e r i g h t and l e f t s h o u l d e r s we r a t e c l a i m a n t ' s i m p a i r m e n t as 2 p e r c e n t on 
t h e l e f t and 5 p e r c e n t on t h e r i g h t . Former OAR 436-35-330. C l a i m a n t ' s t o t a l 
i m p a i r m e n t due t o l o s s o f m o t i o n i n t h e c e r v i c a l s p i n e i s 6 p e r c e n t . ' - Former 
OAR 436-35-360(1-5). F i n a l l y , c l a i m a n t has a c h r o n i c c o n d i t i o n l i m i t i n g t h e 
r e p e t i t i v e use o f her c e r v i c o t h o r a c i c s p i n e and a c c o r d i n g l y i s e n t i t l e d t o 5 
p e r c e n t i m p a i r m e n t under former OAR 436-35-320(4). 

The 6 p e r c e n t and 5 p e r c e n t impairment v a l u e s f o r t h e c e r v i c a l s p i n e a r e 
combined t o o b t a i n a s i n g l e c e r v i c a l impairment v a l u e . Former OAR 436-35-
3 6 0 ( 1 1 ) . That v a l u e i s 10.7 p e r c e n t . Pursuant t o former OAR 436-35-320(2), we 
combine t h e 2 p e r c e n t impairment o f t h e l e f t s h o u l d e r w i t h t h e 5 p e r c e n t i m p a i r 
ment o f t h e r i g h t s h o u l d e r f o r a s u b t o t a l o f 6.9 p e r c e n t . We t h e n combine t h e 
6.9 p e r c e n t f o r t h e s h o u l d e r s w i t h the. 10.7 p e r c e n t f o r t h e c e r v i c a l s p i n e and 
g e t a 16.9 p e r c e n t o v e r a l l impairment r a t i n g . 

C o m p u t a t i o n o f Unscheduled D i s a b i l i t y 

H a ving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 1, i s added t o her e d u c a t i o n v a l u e , 3, t h e sum i s 4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1.5, t h e p r o d u c t i s 6. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 16.9, t h e r e s u l t i s 
22.9 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . That v a l u e i s rounded t o t h e next h i g h e r whole p e r c e n t a g e . Former OAR 
436- 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y f o r her c e r v i c a l , s p i n e and 
s h o u l d e r i n j u r i e s under t h e " s t a n d a r d s " i s , t h e r e f o r e , 23 p e r c e n t . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
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Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . The r e c o r d 
f a i l s t o e s t a b l i s h t h a t c l a i m a n t s u f f e r s i n j u r y - r e l a t e d permanent d i s a b i l i t y i n . 
excess o f t h a t awarded under t h e s t a n d a r d s . T h e r e f o r e , we do n o t f i n d c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t s u f f e r s more t h a n 23 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y . 

A p p l i c a t i o n o f Former ORS 656.214(5) 

As s t a t e d e a r l i e r , once we have d e t e r m i n e d t h e e x t e n t o f . d i s a b i l i t y under 
t h e " s t a n d a r d s " o r by c l e a r and c o n v i n c i n g e v i d e n c e , we must d e t e r m i n e w h e t h e r , 
and t o what e x t e n t , t h a t d e t e r m i n a t i o n i n c l u d e s unscheduled permanent d i s a b i l i t y 
w h i c h a l r e a d y e x i s t e d b e f o r e t h e p r e s e n t i n j u r y . 

Here, we have fou n d t h a t c l a i m a n t i s e n t i t l e d t o 23 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y under an a p p l i c a t i o n o f t h e " s t a n d a r d s " t o her c u r r e n t neck 
and s h o u l d e r c o n d i t i o n . F u r t h e r , we have found t h a t t h e r e i s no c l e a r and con
v i n c i n g e v i d e n c e t h a t c l a i m a n t s u f f e r s more t h a n t h a t amount. 

A f t e r c l a i m a n t ' s compensable low back i n j u r i e s i n 1978 and 1986, c l a i m a n t 
r e t u r n e d t o medium/heavy work a c t i v i t i e s . Her c u r r e n t neck and s h o u l d e r i n j u r 
i e s i n c r e a s e d c l a i m a n t ' s w o r k i n g r e s t r i c t i o n s , i . e . , c l a i m a n t i s now l i m i t e d t o 
work i n t h e medium range w i t h f u r t h e r r e s t r i c t i o n s on t h e a c t i v i t i e s she can 
p e r f o r m w i t h i n t h a t range. We t a k e t h i s i n t o account i n d e t e r m i n i n g whether and 
t o what e x t e n t t h e p r i o r unscheduled permanent d i s a b i l i t y r e s u l t e d f r o m t h e same 
permanent l i m i t a t i o n s , v o c a t i o n a l f a c t o r s , e t c . , as c l a i m a n t ' s . p r e s e n t permanent 
d i s a b i l i t y d e t e r m i n e d by a p p l i c a t i o n o f t h e " s t a n d a r d s . " We c o n c l u d e t h a t 10 
p e r c e n t o f t h e c u r r e n t award, d e t e r m i n e d by t h e " s t a n d a r d s , " r e p r e s e n t s perma
nent d i s a b i l i t y which.was n o t p r e s e n t p r i o r t o t h e 1988 i n j u r y . 

T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o an award o f 10 p e r c e n t permanent 
d i s a b i l i t y as "due t o " t h e 1988 i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 18, 1989 i s r e v e r s e d . I n a d d i t i o n t o t h e 
Fe b r u a r y 1, 1989 D e t e r m i n a t i o n Order award o f temporary t o t a l d i s a b i l i t y , 
c l a i m a n t i s awarded 10 p e r c e n t (32 degrees) unscheduled permanent d i s a b i l i t y . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d 
by t h i s o r d e r , n o t t o exceed $3,800, payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y by 
t h e SAIF C o r p o r a t i o n . 

December 27, 1990 C i t e as 42 Van N a t t a 2850 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN A. ERWERT, Claimant 

WCB Case Nos. 88-08897, 88-06172, 88-08896 & 88-07303 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Norman Cole ( S a i f ) , Defense A t t o r n e y 

K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members H o w e l l , Speer, and C r i d e r . 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ( L i b e r t y ) r e q u e s t s r e v i e w o f A r b i 
t r a t o r / R e f e r e e Terienbaum's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r a r i g h t s h o u l d e r c o n d i t i o n ; (2) u p h e l d t h e SAIF 
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C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n ; 
(3) awarded c l a i m a n t 19 p e r c e n t (60.8 degrees) unscheduled permanent d i s a b i l 
i t y f o r t h e r i g h t s h o u l d e r , whereas a D e t e r m i n a t i o n Order awarded 8 p e r c e n t 
(25.6 degrees) unscheduled permanent d i s a b i l i t y ; and (4) awarded c l a i m a n t a 
c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on t h e r e s p o n s i b i l i t y c l a i m . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w , s e e k i n g an i n c r e a s e i n t h e u n s c h e d u l e d permanent 
d i s a b i l i t y award. On r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y , e x t e n t o f permanent 
d i s a b i l i t y , and a t t o r n e y f e e s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

ULTIMATE FINDINGS OF FACT 

Cl a i m a n t has s u s t a i n e d a 21 p e r c e n t permanent l o s s o f e a r n i n g c a p a c i t y as 
a r e s u l t o f h i s compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e A r b i t r a t o r / R e f e r e e ' s " O p i n i o n and C o n c l u s i o n s " w i t h t h e 
f o l l o w i n g comments and m o d i f i c a t i o n s . 

R e s p o n s i b i l i t y 

The A r b i t r a t o r found t h a t c l a i m a n t developed a compensable r i g h t s h o u l d e r 
o c c u p a t i o n a l d i s e a s e w h i l e employed w i t h t h e f i r s t employer ( L i b e r t y ' s i n s u r e d ) , 
and t h a t t h i s u n d e r l y i n g c o n d i t i o n d i d not i n d e p e n d e n t l y worsen d u r i n g c l a i m 
a n t ' s work w i t h t h e second employer (SAIF's i n s u r e d ) . We do n o t r e v i e w t h e s e 
f a c t u a l f i n d i n g s as Board r e v i e w o f t h e A r b i t r a t o r ' s d e c i s i o n i s l i m i t e d t o 
q u e s t i o n s o f law. ORS 656.307(2); Timothy R. Schroeder, 41 Van N a t t a 568 
( 1 9 8 9 ) . 

N o t w i t h s t a n d i n g t h e f o r e g o i n g , L i b e r t y argues t h a t t h e scope o f our r e v i e w 
i s de novo. I n s u p p o r t o f t h i s c o n t e n t i o n , L i b e r t y n o t e s t h a t e x t e n t o f perma
ne n t d i s a b i l i t y was a l s o an i s s u e a t h e a r i n g , and t h a t r e s o l u t i o n o f t h e res p o n 
s i b i l i t y i s s u e would a l s o d e t e r m i n e who i s r e s p o n s i b l e f o r t h e payment o f t h e 
permanent p a r t i a l d i s a b i l i t y award. Consequently, L i b e r t y a r g u e s , t h e A r b i t r a 
t o r ' s d e c i s i o n r e s o l v e s a m a t t e r c o n c e r n i n g a c l a i m , t h e r e b y g i v i n g r i s e t o de 
novo r e v i e w . See ORS 656.307(2). 

We do n o t agree w i t h L i b e r t y ' s i n t e r p r e t a t i o n o f ORS 6 5 6 . 3 0 7 ( 2 ) . That 
p r o v i s i o n a l l o w s f o r de novo r e v i e w where t h e c l a i m a n t contends t h a t t h e a r b i 
t r a t o r e r r e d and a d i f f e r e n t assignment o f r e s p o n s i b i l i t y w i l l r e s o l v e a m a t t e r 
c o n c e r n i n g a c l a i m . Here, c l a i m a n t has n e i t h e r r e q u e s t e d nor c r o s s - r e q u e s t e d 
r e v i e w o f t h e A r b i t r a t o r ' s r e s p o n s i b i l i t y d e t e r m i n a t i o n and, i n f a c t , seeks i t s 
a f f i r m a n c e . T h e r e f o r e , we r e v i e w t h e A r b i t r a t o r ' s r e s p o n s i b i l i t y d e t e r m i n a t i o n 
f o r q u e s t i o n s o f law o n l y . John L. Riqqs I I I , 42 Van N a t t a 2816 ( 1 9 9 0 ) . More
o v e r , t h e f a c t t h a t an independent i s s u e ( e x t e n t o f permanent d i s a b i l i t y ) was 
c o n s i d e r e d w i t h an ORS 656.307 a r b i t r a t i o n p r o c e e d i n g , does n o t change t h a t 
p r o c e e d i n g o r t h e scope o f our r e v i e w o f i t . 

C l a i m a n t ' s c o n d i t i o n was p r o p e r l y c h a r a c t e r i z e d by t h e a r b i t r a t o r as an 
o c c u p a t i o n a l d i s e a s e . I n L i n d a L. Wise, 42 Van N a t t a 115 ( 1 9 9 0 ) , we r e c e n t l y 
n o t e d t h a t w i t h an o c c u p a t i o n a l d i s e a s e t h e c r i t i c a l e v e n t f o r a s s i g n i n g r e s p o n 
s i b i l i t y i s t h e "onset o f d i s a b i l i t y . " However, i n t h e o c c u p a t i o n a l d i s e a s e 
c o n t e x t t h e t r i g g e r i n g event f o r f i x i n g r e s p o n s i b i l i t y i s n o t always a p p a r e n t . 
We a s s i g n r e s p o n s i b i l i t y , where i t can be d e t e r m i n e d , t o t h e l a s t employment 
p r i o r t o t i m e l o s s w h i c h a c t u a l l y c o n t r i b u t e d t o t h e cause o r w o r s e n i n g o f t h e 
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u n d e r l y i n g d i s e a s e . See U n i t e d P a c i f i c I n s . v. H a r r i s , 63 Or App 256 ( 1 9 8 3 ) ; 
SAIF v. Gupton, 63 Or App 270 ( 1 9 8 3 ) ; Inez Horsey, 42'Van N a t t a 331 ( 1 9 9 0 ) . 

I n t h e p r e s e n t case, t h e a r b i t r a t o r found t h a t c l a i m a n t worked f o r 
L i b e r t y ' s i n s u r e d f o r about n i n e t e e n months b e f o r e d e v e l o p i n g a r i g h t s h o u l d e r 
p r o b l e m , d e s c r i b e d as an impingement syndrome. On November 10, 1987, c l a i m a n t 
r e c e i v e d a s t e r o i d s h o t t h a t r e l i e v e d h i s p a i n f o r one month. C l a i m a n t was 
l a i d o f f f o r u n r e l a t e d reasons on November 13, 1987, and t h e r e i s no f i n d i n g o f 
t i m e l o s s p r i o r t o t h i s d a t e . 

As f u r t h e r f o u n d by t h e Referee, on November 18, 1987,- c l a i m a n t began 
w o r k i n g f o r SAIF's i n s u r e d d o i n g e s s e n t i a l l y t h e same t y p e o f work. By mid-
December, c l a i m a n t ' s s h o u l d e r was once a g a i n symptomatic and he had two more 
s t e r o i d i n j e c t i o n s — one i n January 1988 and one 1 i n Februa r y 1988. The s t e r o i d 
s h o t s were l e s s and l e s s b e n e f i c i a l and, i n June 1988, c l a i m a n t had a p a r t i a l 
r i g h t s h o u l d e r a c r o m i n o p l a s t y and an e x c i s i o n o f bony p r o t u b e r a n c e s f r o m t h e 
c l a v i c l e and t h e a c r o m i o c l a v i c u l a r j u n c t i o n . The f i r s t r e p o r t e d t i m e l o s s was 
w i t h t h e second employer and t h i s began i n March 1988 (Ex. 22; T r . 5 5 ) . A f t e r 
t h e s u r g i c a l p r o c e d u r e , w h i c h r e l i e v e d t h e impingement o f t h e r o t a t o r c u f f , 
c l a i m a n t r e t u r n e d t o work i n t h e same o c c u p a t i o n w o r k i n g f o r a t h i r d employer 
who i s n o t a p a r t y . 

Based on t h e A r b i t r a t o r ' s f i n d i n g t h a t c l a i m a n t ' s second employment w i t h 
SAIF's i n s u r e d d i d n o t m a t e r i a l l y worsen c l a i m a n t ' s s h o u l d e r c o n d i t i o n , we con
c l u d e t h a t t h e l a s t employment p r i o r t o t i m e l o s s , which a c t u a l l y c o n t r i b u t e d t o 
t h e cause o r w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g d i s e a s e , was* w i t h t h e f i r s t 
e mployer. See I n e z Horsey, supra a t 332. A c c o r d i n g l y , t h e A r b i t r a t o r p r o p e r l y 
a s s i g n e d r e s p o n s i b i l i t y t o L i b e r t y . 

L i b e r t y argues on r e v i e w t h a t SAIF must show t h a t w o r k i n g c o n d i t i o n s w i t h 
i t s i n s u r e d d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a wo r s e n i n g o f c l a i m a n t ' s under
l y i n g c o n d i t i o n . The burden i s on t h e second employer, a c c o r d i n g t o L i b e r t y , 
under t h e " l a s t i n j u r i o u s exposure r u l e . " Champion I n t e r n a t i o n a l v. C a s t i l l e j a , 
91 Or App 556 ( 1 9 8 8 ) ; Kenneth R. N i s b e t , 41 Van N a t t a 1016, 1018 ( 1 9 8 9 ) ; Donald 
D. D a v i s , 40 Van N a t t a 2000, 2002 (1 9 8 8 ) . 

However, t h e s e cases a r e o n l y a p p l i c a b l e when t h e t r i e r o f f a c t i s ' u n s u r e 
w h i c h employer caused t h e c o n d i t i o n . The A r b i t r a t o r here was c o n v i n c e d t h a t t h e 
second employment d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a p a t h o l o g i c a l w o r s e n i n g 
o f c l a i m a n t ' s a c c e p t e d c o n d i t i o n and t h a t t h e eviden c e r e g a r d i n g c a u s a t i o n was 
n o t i n e q u i p o i s e . However, even i f t h e burden o f p e r s u a s i o n was on SAIF, t h e 
A r b i t r a t o r ' s f i n d i n g s make c l e a r t h a t t h a t burden was met. 

A t t o r n e y Fees 

The f i n a l i s s u e p r e s e n t e d i s whether t h e A r b i t r a t o r p r o p e r l y awarded a ; 
c a r r i e r - p a i d a t t o r n e y f e e t o c l a i m a n t f o r s e r v i c e s r e n d e r e d i n t h i s r e s p o n s i b i l 
i t y case. 

C o n t r a r y t o t h e A r b i t r a t o r ' s s t a t e m e n t t h a t c l a i m a n t ' s e n t i t l e m e n t t o 
compensation was i n j e o p a r d y u n t i l L i b e r t y ' s c o n c e s s i o n d u r i n g c l o s i n g argument, 
we observe t h a t once t h e p r e v i o u s ".307" o r d e r was e n t e r e d , c o m p e n s a b i l i t y was 
n o t a t i s s u e . See ORS 656.307(1). 

I n h er amended o r d e r , t h e A r b i t r a t o r , a f t e r r e v i e w i n g t h e c o m p l e t e f i l e s 
o f two h e a r i n g s , i n c l u d i n g t h e correspondence, g r a n t e d a c a r r i e r - p a i d a t t o r n e y 
f e e . We co n c u r . 

C l a i m a n t ' s a t t o r n e y p r o v i d e d a c t i v e and m e a n i n g f u l s e r v i c e s by h i s p a r t i c 
i p a t i o n i n p r e - h e a r i n g m a t t e r s and i n r e s o l v i n g t h e " r e s p o n s i b i l i t y " q u e s t i o n a t 
h e a r i n g . See Jean Novotny. 42 Van N a t t a 1060 (1 9 9 0 ) . C l a i m a n t o b t a i n e d t h e 
a s s i s t a n c e o f c o u n s e l s e v e r a l months b e f o r e t h e ".307" o r d e r i s s u e d on May 10, 
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1988. There were two h e a r i n g s , s e v e r a l d e p o s i t i o n s , and e x t e n s i v e c o r r e s p o n 
dence i n v o l v e d i n t h i s m a t t e r — a l l o f which r e q u i r e d c o u n s e l ' s i n v o l v e m e n t t o 
p r o t e c t c l a i m a n t ' s i n t e r e s t s . Moreover, c l a i m a n t has a c t i v e l y a s s e r t e d t h e 
p r e v a i l i n g v i e w on t h e r e s p o n s i b i l i t y i s s u e , i . e . , t h a t L i b e r t y i s r e s p o n s i b l e . -
See A l l e n V. Moore, 42 Van N a t t a 2023 (1 9 9 0 ) . A c c o r d i n g l y , we a f f i r m t h e 
A r b i t r a t o r ' s award o f a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y t o be p a i d by 
L i b e r t y . 

E x t e n t o f Permanent D i s a b i l i t y 

We n o t e p r e l i m i n a r i l y ' t h a t t h e Referee and Board a p p l y t h e s t a n d a r d s de 
novo based on t h e h e a r i n g r e c o r d . The E v a l u a t i o n S e c t i o n may have a p p l i e d t h e 
" s t a n d a r d s " e n t i r e l y c o r r e c t l y based on t h e e v i d e n c e b e f o r e i t , y e t c l a i m a n t 
c o u l d s t i l l p r o v e a g r e a t e r permanent d i s a b i l i t y under t h e s t a n d a r d s , based on 
e v i d e n c e p r e s e n t e d a t h e a r i n g . I n o t h e r words, c l a i m a n t need n o t d e m o n s t r a t e 
t h a t t h e s t a n d a r d s were i n c o r r e c t l y a p p l i e d by t h e E v a l u a t i o n S e c t i o n . 

L i b e r t y argued t h a t s h o u l d e r s u r g e r y i n and o f i t s e l f does n o t c o n s t i t u t e 
a b a s i s f o r a d i s a b i l i t y award where t h e s u r g i c a l p r o c e d u r e r e s o l v e s t h e d i s 
a b l i n g c o n d i t i o n . We agree w i t h t h e Referee t h a t t h e " s t a n d a r d s " f o r r a t i n g 
d i s a b i l i t y p r o v i d e v a l u e s f o r s u r g i c a l p r o c e d u r e s , reduced s t r e n g t h and 
endurance, and impairment due t o l o s s o f r e p e t i t i v e use. The R e f e r e e may con
s i d e r l a y e v i d e n c e , as w e l l as m e d i c a l e v i d e n c e , i n d e t e r m i n i n g whether a 
c l a i m a n t has permanent impa i r m e n t . See L a r r y L. McDouqal, 42 Van N a t t a 1544 
( 1 9 9 0 ) . 

Here, t h e c o m b i n a t i o n o f m e d i c a l evidence and c l a i m a n t ' s t e s t i m o n y sup
p o r t s a permanent impairment r a t i n g o f 5 p e r c e n t f o r a c h r o n i c c o n d i t i o n l i m i t 
i n g r e p e t i t i v e use o f t h e r i g h t s h o u l d e r . Former OAR 436-35-320(4). I n a d d i 
t i o n , c l a i m a n t i s e n t i t l e d t o a 5 p e r c e n t r a t i n g f o r a r e s e c t i o n o f h i s c l a v i c l e 
and 5 p e r c e n t f o r t h e r e s e c t i o n o f t h e acromion. Former OAR 436-35-330(13 & 
1 4 ) . F i n a l l y , c l a i m a n t has demonstrated a 7.5 p e r c e n t l o s s o f s t r e n g t h i n t h e 
r i g h t s h o u l d e r under forme r OAR 436-35-330(19). These i m p a i r m e n t v a l u e s a r e 
combined t o o b t a i n a t o t a l impairment v a l u e . I n t h i s case t h e t o t a l i m p airment 
v a l u e i s 20.7. 

On r e v i e w c l a i m a n t argues t h a t he i s e n t i t l e d t o an i n c r e a s e o f h i s perma
ne n t d i s a b i l i t y due t o d i s a b l i n g p a i n . Under t h e s t a n d a r d s , as amended e f f e c 
t i v e J a n uary 1, 1989, p a i n i s c o n s i d e r e d t o t h e e x t e n t i t r e s u l t s i n "measurable 
i m p a i r m e n t . " Former OAR 436-35-320(1). Thus, no s e p a r a t e award i s g i v e n f o r 
p a i n under t h e s t a n d a r d s . To t h e e x t e n t t h a t p a i n r e s u l t s i n d i s a b i l i t y g r e a t e r 
t h a n t h a t e v i d e n c e d by t h e measurable impairment, t h e l o s s o f e a r n i n g c a p a c i t y 
i s i n c l u d e d under t h e a d a p t a b i l i t y f a c t o r . I d . 

No v a l u e s a r e a s s i g n e d f o r c l a i m a n t ' s age, e d u c a t i o n o r a d a p t a b i l i t y under 
f o r m e r OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( b ) , 436-35-300(2)(b) and 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( b ) . The v a l i d 
i t y and a p p l i c a t i o n o f t h o s e r u l e s i s n o t c h a l l e n g e d . T h e r e f o r e , under t h e 
s t a n d a r d s c l a i m a n t ' s permanent d i s a b i l i t y i s 21 p e r c e n t . Former OAR 436-35-280. 
We do n o t f i n d c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f permanent d i s 
a b i l i t y s u f f e r e d by c l a i m a n t i s more o r l e s s t h a n t h a t a l l o w e d by t h e s t a n d a r d s . 
See f o r m e r ORS 656.295(5). 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e e x t e n t i s s u e i s $600, t o be p a i d by L i b e r t y . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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ORDER 

The A r b i t r a t o r / R e f e r e e ' s o r d e r d a t e d June 2 1 , 1989, as amended J u l y 19, 
1989, i s a f f i r m e d i n p a r t and m o d i f i e d i n p a r t . I n l i e u o f t h e Re f e r e e ' s award 
and i n a d d i t i o n t o t h e 8 p e r c e n t (25.6 degrees) unscheduled permanent d i s a b i l i t y 
awarded by D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 13 p e r c e n t (41.6 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 21 p e r c e n t 
(67.2 d e grees) unscheduled permanent d i s a b i l i t y f o r a r i g h t s h o u l d e r c o n d i t i o n . 
C l a i m a n t ' s a t t o r n e y i s awarded an approved f e e o f 25 p e r c e n t o f t h e i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r . However, t h e t o t a l approved a t t o r n e y f e e s 
g r a n t e d by t h e Re f e r e e and Board o r d e r s s h a l l n o t exceed $3,800. I n a d d i t i o n , 
f o r p r e v a i l i n g on L i b e r t y ' s r e q u e s t f o r r e v i e w on t h e e x t e n t i s s u e , c l a i m a n t i s 
awarded a r e a s o n a b l e assessed f e e o f $600. The remainder o f t h e o r d e r i s 
a f f i r m e d . 

December 27, 1990 C i t e as 42 Van N a t t a 2854 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
NANCY C. EVENHUS, Claimant 
Own M o t i o n No. 90-0625M 

OWN MOTION ORDER 
Whitehead & Kloste r m a n , Claimant A t t o r n e y s 

I n d u s t r i a l I n d e m n i t y , I n s u r a n c e C a r r i e r 

I n d u s t r i a l I n d e m n i t y has s u b m i t t e d i t s r e q u e s t f o r a u t h o r i z a t i o n f o r ' 
reimbursement f r o m t h e Reopened Claims Reserve f o r t h e above c a p t i o n e d c l a i m . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d January 9, 1986. I n d u s t r i a l I n d e m n i t y 
contends t h a t i t i s e n t i t l e d t o reimbursement f o r payment o f c l a i m a n t ' s tempos 
r a r y d i s a b i l i t y b e n e f i t s s i n c e i t has r e c e n t l y been fo u n d r e s p o n s i b l e f o r 
c l a i m a n t ' s December 1, 1986 s u r g e r y . Nancy C. Evenhus, 42 Van N a t t a 2615 
(1 9 9 0 ) . We g r a n t t h e r e q u e s t , s u b j e c t t o t h e f o l l o w i n g q u a l i f i c a t i o n s . 

The r e l e v a n t f a c t s a r e as f o l l o w s . I n d u s t r i a l I n d e m n i t y d e n i e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s December 1, 1986 s u r g e r y c l a i m . T h e r e a f t e r , 
L i b e r t y N o r t h w e s t a c c e p t e d t h e c l a i m as a "new i n j u r y " and p r o v i d e d t e m p o r a r y 
d i s a b i l i t y b e n e f i t s f o r her l e f t knee s u r g e r y . I n Februa r y 1987, L i b e r t y N o r t h 
west r e s c i n d e d i t s d e n i a l , c o n t e n d i n g t h a t i t d i d n o t p r o v i d e coverage d u r i n g 
t h e t i m e i n q u e s t i o n . A h e a r i n g was convened, w h i c h , i n a d d i t i o n t o a n o t h e r 
d e n i a l f r o m a n o t h e r c a r r i e r , concerned t h e a f o r e m e n t i o n e d d e n i a l s . A R e f e r e e 
h e l d t h a t L i b e r t y N o r t h w e s t was p r e c l u d e d from i s s u i n g i t s d e n i a l and, t h e r e 
f o r e , remained r e s p o n s i b l e f o r t h e c l a i m . We a f f i r m e d . Nancy C. Evenhus, 41 
Van N a t t a 1023 ( 1 9 8 9 ) . 

I n accordance w i t h t h e Referee and Board o r d e r , L i b e r t y N o r t h w e s t 
p r o c e s s e d t h e c l a i m t o c l o s u r e . A November 11, 1988 D e t e r m i n a t i o n Order awarded 
t e m p o r a r y t o t a l d i s a b i l i t y between December 1, 1986 and Feb r u a r y 1, 1987, as 
w e l l as 5 p e r c e n t s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . The Co u r t o f Appeals 
s u b s e q u e n t l y r e v e r s e d t h e Board o r d e r and remanded for., f u r t h e r c o n s i d e r a t i o n . 
Camlu R e t i r e m e n t Center v. Evenhus, 102 Or App 603 (1 9 9 0 ) . On remand, we u p h e l d 
L i b e r t y N o r t h w e s t ' s d e n i a l and found I n d u s t r i a l I n d e m n i t y r e s p o n s i b l e f o r c l a i m 
a n t ' s December 1, 1986 s u r g e r y c l a i m . Nancy C. Evenhus,42 Van N a t t a 2615 ( 1 9 9 0 ) . 

I n d u s t r i a l I n d e m n i t y has now s u b m i t t e d t h e "own m o t i o n " p o r t i o n o f 
c l a i m a n t ' s s u r g e r y c l a i m t o us. I t does n o t oppose r e o p e n i n g o f t h e c l a i m f o r 
t h e payment o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s e f f e c t i v e upon c l a i m a n t ' s 
December 1, 1986 s u r g e r y and t e r m i n a t i n g as o f her February 2, 1987 r e t u r n t o 
work, as f o u n d by t h e November 11, 1988 D e t e r m i n a t i o n Order. I n a d d i t i o n , •" 
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I n d u s t r i a l I n d e m n i t y seeks a u t h o r i z a t i o n t o r e c o v e r reimbursement f o r t h i s 
t e m p o r a r y d i s a b i l i t y compensation from t h e Reopened Claims Reserve. 

Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own M o t i o n " 
a u t h o r i t y when we f i n d a wor s e n i n g o f c l a i m a n t ' s compensable c o n d i t i o n r e q u i r i n g 
i n p a t i e n t o r o u t p a t i e n t s u r g e r y , o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
I n such cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y compensation com
mencing f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes o u t 
p a t i e n t s u r g e r y . 

Here, we f i n d t h a t c l a i m a n t ' s compensable l e f t knee c o n d i t i o n wors
ened, r e s u l t i n g i n t h e December 1, 1986 s u r g e r y . Such c i r c u m s t a n c e s would gen
e r a l l y e n t i t l e a c l a i m a n t t o t h e r e o p e n i n g o f her c l a i m f o r t h e payment o f tem
p o r a r y d i s a b i l i t y . However, as p r e v i o u s l y d i s c u s s e d , c l a i m a n t has a l r e a d y 
r e c e i v e d t e m p o r a r y d i s a b i l i t y b e n e f i t s from L i b e r t y N orthwest f o r t h e p e r i o d o f 
h i s d i s a b i l i t y r e s u l t i n g from t h e December 1, 1986 s u r g e r y . Under such c i r c u m 
s t a n c e s , we co n c l u d e t h a t c l a i m a n t i s not e n t i t l e d t o a do u b l e r e c o v e r y f o r t h e 
same d i s a b i l i t y . 

Thus, c l a i m a n t ' s c l a i m i s reopened f o r t h e payment o f t e m p o r a r y d i s 
a b i l i t y compensation, s u b j e c t t o t h e f o l l o w i n g c o n d i t i o n s . I f c l a i m a n t ' s tempo
r a r y d i s a b i l i t y r a t e under t h e L i b e r t y Northwest c l a i m exceeds her t e m p o r a r y 
d i s a b i l i t y r a t e under t h e I n d u s t r i a l I n d e m n i t y c l a i m , she s h a l l n o t be e n t i t l e d 
t o r e c e i v e a d d i t i o n a l t e mporary d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d o f her d i s 
a b i l i t y w h i c h c o i n c i d e s w i t h t h e p e r i o d i n which she r e c e i v e d b e n e f i t s under t h e 
L i b e r t y N o r t h w e s t c l a i m . I f c l a i m a n t ' s temporary d i s a b i l i t y r a t e under t h e 
L i b e r t y N o r t h w e s t c l a i m i s l e s s t h a n her r a t e under t h e I n d u s t r i a l I n d e m n i t y 
c l a i m , she s h a l l r e c e i v e from I n d u s t r i a l I n d e m n i t y t h e d i f f e r e n c e between t h e 
two r a t e s f o r t h e p e r i o d o f her d i s a b i l i t y w hich c o i n c i d e s w i t h t h e p e r i o d i n 
wh i c h she r e c e i v e d b e n e f i t s under t h e L i b e r t y Northwest c l a i m . F i n a l l y , I f 
c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s beyond t h e p e r i o d i n which 
L i b e r t y N o r t h w e s t p r o v i d e d such b e n e f i t s , she s h a l l r e c e i v e f u l l t e m p o r a r y bene
f i t s under t h e I n d u s t r i a l I n d e m n i t y c l a i m f o r t h a t a d d i t i o n a l p e r i o d u n t i l such 
compensation can be l a w f u l l y t e r m i n a t e d . 

I n t h e event t h a t I n d u s t r i a l I n d e m n i t y i s r e q u i r e d t o p r o v i d e tempo
r a r y d i s a b i l i t y b e n e f i t s as a r e s u l t o f t h i s o r d e r , reimbursement f r o m t h e 
Reopened Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 
and OAR 436 D i v i s i o n 45. 

F i n a l l y , a l t h o u g h t h e r e c o r d suggests t h a t c l a i m a n t has l o n g s i n c e 
r e t u r n e d t o work and become m e d i c a l l y s t a t i o n a r y as a r e s u l t o f her December 1, 
1986 s u r g e r y , i t would n o t be a p p r o p r i a t e f o r us t o c l o s e t h e c l a i m . Rather, 
t h e c l a i m s h o u l d be c l o s e d by I n d u s t r i a l I n d e m n i t y p u r s u a n t t o OAR 438-12-055. 

IT IS SO ORDERED. 

December 27, 1990 C i t e as 42 Van N a t t a 2855 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
L I L I A D. PAREL, Claimant 
WCB Case No. 89-13789 

ORDER ON REVIEW 
C y n t h i a Cumfer, Claimant A t t o r n e y 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Neal's o r d e r t h a t up
h e l d t h e i n s u r e r ' s d e n i a l o f her neck, head and s h o u l d e r i n j u r y c l a i m . I n her 
b r i e f , c l a i m a n t a s s e r t s t h a t t h e Referee e r r e d i n e x c l u d i n g t h e c o n t e n t o f 
speeches d e l i v e r e d a t t h e p a r t y where c l a i m a n t s u s t a i n e d her i n j u r y . On r e v i e w , 
t h e i s s u e s a r e e v i d e n c e and c o m p e n s a b i l i t y . 
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We a f f i r m and adopt t h e o r d e r o f t h e Referee, w i t h t h e f o l l o w i n g e x c e p t i o n 
and s u p p l e m e n t a t i o n . 

Evidence , 

The R e f e r e e e x c l u d e d c l a i m a n t ' s t e s t i m o n y r e g a r d i n g t h e c o n t e n t o f 
speeches d e l i v e r e d a t t h e employer's p a r t y h o n o r i n g a "Super S t a r " employee. 
Inasmuch as t h e speeches i n q u e s t i o n were n o t o f f e r e d f o r t h e t r u t h o f t h e i r 
c o n t e n t s , t h e e v i d e n c e was n o t hearsay and sh o u l d have been a d m i t t e d . 

However, we co n c l u d e t h a t , even i f t h e speeches were w o r k - r e l a t e d , c o n s i d 
e r a t i o n o f t h e i r c o n t e n t would n o t change t h e outcome o f t h i s case. Because t h e 
case has n o t been i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l 
oped, i t does n o t m e r i t remand. See former ORS 656.295(5). 

C o m p e n s a b i l i t y 

We adopt t h e Referee's o p i n i o n , except f o r her f i r s t " U l t i m a t e F i n d i n g o f 
F a c t . " I n t h i s r e g a r d , we do not dec i d e t h a t c l a i m a n t a t t e n d e d t h e p a r t y s o l e l y 
f o r h er own p l e a s u r e . See former ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) . 

However, we agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t has n o t 
pr o v e n a s u f f i c i e n t r e l a t i o n s h i p between her i n j u r y and her employment t o e s t a b 
l i s h c o m p e n s a b i l i t y . We con c l u d e , as d i d t h e Referee, t h a t t h e employer d i d n o t 
d e r i v e s u b s t a n t i a l d i r e c t b e n e f i t from t h e p a r t y "beyond t h e i n t a n g i b l e v a l u e o f 
improvement i n employee h e a l t h and morale t h a t i s common t o a l l k i n d s o f r e c r e 
a t i o n a l and s o c i a l l i f e . " See C o l v i n v. I n d u s t r i a l I n d e m n i t y , 83 Or App 73 
(1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 20, 1989, as amended November 27, 1989, 
i s a f f i r m e d . 

December 27, 1990 C i t e as 42 Van N a t t a 2856 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
RON M. ROGERS, Claimant 
WCB Case No. 88-11310 

ORDER ON REVIEW 
Gary K. Jensen, Claimant A t t o r n e y 
David O. Home, Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee M i c h a e l Johnson's 
o r d e r w h i c h : (1) foun d t h a t i t had i n c o r r e c t l y c a l c u l a t e d c l a i m a n t ' s r a t e o f 
te m p o r a r y d i s a b i l i t y b e n e f i t s ; and (2) assessed a p e n a l t y and r e l a t e d a t t o r n e y 
f e e f o r an a l l e g e d l y u n reasonable c a l c u l a t i o n o f tem p o r a r y d i s a b i l i t y b e n e f i t s . 
On r e v i e w , t h e i s s u e s a r e c a l c u l a t i o n o f temporary d i s a b i l i t y b e n e f i t s and 
p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t was h i r e d by t h e employer as a t r u c k d r i v e r i n March 1988. He 
had d r i v e n a p p r o x i m a t e l y t h r e e days f o r t h e employer when he s u s t a i n e d compens
a b l e i n j u r i e s i n a motor v e h i c l e a c c i d e n t . 

At t h e t i m e he was h i r e d , i t was agreed t h a t c l a i m a n t would be p a i d 
e i g h t e e n c e n t s p e r m i l e . C l a i m a n t had e x p e c t a t i o n s w i t h r e g a r d t o how many 
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m i l e s he would be d r i v i n g per month, b u t no r e p r e s e n t a t i o n s were made by t h e 
employer. The e i g h t e e n c e n t s per m i l e s i n c l u d e d a ' s i x c e n t s p e r diem w h i c h was 
used f o r maintenance expenses such as m o t e l b i l l s and f o o d . 

The employer p a i d c l a i m a n t based on a c h a r t showing t h e m i l e a g e between 
g i v e n l o c a t i o n s . The employer p a i d a l l o f i t s d r i v e r s i n t h i s manner. Claimant 
was n o t p a i d f o r a c t u a l m i l e a g e i n c u r r e d which was measured by a hub odometer 
i n s t a l l e d on t h e t r u c k . C l a i m a n t ' s r a t e o f tem p o r a r y t o t a l d i s a b i l i t y was c a l 
c u l a t e d u s i n g t h e m i l e a g e c h a r t and n o t on a c t u a l o r "hub" m i l e a g e . 

CONCLUSIONS OF LAW AND OPINION 

The Referee c o n c l u d e d t h a t c l a i m a n t ' s r a t e o f te m p o r a r y t o t a l d i s a b i l i t y 
s h o u l d have been c a l c u l a t e d u s i n g "hub" m i l e a g e . He f u r t h e r f o u n d t h a t c a l c u l a 
t i o n based on a mi l e a g e c h a r t was unreasonable. We d i s a g r e e . 

OAR 436-60-020 p r o v i d e s f o r methods o f c a l c u l a t i o n and payment o f tempo
r a r y t o t a l d i s a b i l i t y compensation. OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( a ) ( b ) & ( c ) p r o v i d e f o r 
c a l c u l a t i o n o f tem p o r a r y t o t a l d i s a b i l i t y w orkers who are on c a l l , do p i e c e w o r k 
o r have v a r y i n g h o u r s , wages o r s a l a r y . When a c l a i m a n t ' s work f a l l s w i t h i n 
t h e s e t h r e e s u b s e c t i o n s , and he has worked l e s s t h a n f o u r weeks, h i s r a t e o f 
t e m p o r a r y t o t a l d i s a b i l i t y i s based upon t h e i n t e n t o f h i r e as c o n f i r m e d by t h e 
employer and wor k e r . See OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( a ) . 

Here, Ms. Owens, t h e co-owner who h i r e d c l a i m a n t , t e s t i f i e d t h a t t h e r e had 
been no agreement t o pay c l a i m a n t based on "hub" m i l e a g e . She f u r t h e r t e s t i f i e d 
t h a t a l l o t h e r d r i v e r s employed by t h e employer were p a i d based upon c h a r t 
m i l e a g e r a t h e r t h a n "hub" m i l e a g e . 

C l a i m a n t t e s t i f i e d t h a t t h e employer had a " s t a n d a r d computer m i l e a g e from 
p o i n t A t o p o i n t B and t h a t t h e y p a i d mileage on t h a t , " b u t i n d i c a t e d t h a t he 
d i s a g r e e d w i t h t h a t t y p e o f c a l c u l a t i o n . ( T r . 4 1 ) . He f u r t h e r t e s t i f i e d t h a t 
o t h e r employers had p a i d him based on "hub" m i l e a g e . 

A l t h o u g h c l a i m a n t may have d i s a g r e e d w i t h t h e employer's method o f pay
ment, t h e r e i s no p e r s u a s i v e evidence o f an i n t e n t by t h e employer t o base 
c l a i m a n t ' s wages on "hub" m i l e a g e . F u r t h e r , t h e r e i s no e v i d e n c e w h i c h i n d i 
c a t e s t h a t t h e employer t o l d c l a i m a n t t h a t he would be p a i d based on "hub" 
m i l e a g e . F i n a l l y , t h e f a c t t h a t t h e employer p a i d a l l o t h e r d r i v e r s based on 
c h a r t m i l e a g e r a t h e r t h a n "hub" mileage leads us t o co n c l u d e t h a t t h e r e was no 
i n t e n t t o base c l a i m a n t ' s wages on "hub" m i l e a g e . A c c o r d i n g l y , we f i n d t h a t 
b a s i n g c l a i m a n t ' s r a t e o f temporary t o t a l d i s a b i l i t y on c h a r t m i l e a g e was appro
p r i a t e . 

Inasmuch as we have concluded t h a t t h e r e was no i n t e n t t o pay c l a i m a n t 
based on "hub" m i l e a g e , we do n o t f i n d t h e i n s u r e r ' s c a l c u l a t i o n o f t e m p o r a r y 
t o t a l d i s a b i l i t y , based on c h a r t m i l e a g e , was unreas o n a b l e . T h e r e f o r e , n e i t h e r 
a p e n a l t y n or an a s s o c i a t e d a t t o r n e y f e e i s w a r r a n t e d . 

ORDER 

The Referee's o r d e r d a t e d February 13, 1989, as r e c o n s i d e r e d January 10, 
1990, i s r e v e r s e d . That p o r t i o n which o r d e r e d c l a i m a n t ' s t e m p o r a r y t o t a l d i s 
a b i l i t y t o be recomputed based on "hub m i l e s " i s r e v e r s e d . The i n s u r e r ' s c a l c u 
l a t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , based on c h a r t m i l e s , i s r e i n 
s t a t e d and a f f i r m e d . That p o r t i o n which awarded a 25 p e r c e n t p e n a l t y and a $200 
a s s o c i a t e d a t t o r n e y f e e i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
VALREE BLOCKER, Claimant 
WCB Case No. 89-20786. 

ORDER ON REVIEW (REMANDING) 
G a t t i , e t a l . , C l aimant A t t o r n e y s . 

J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Baker's o r d e r t h a t d i s m i s s e d h er 
r e q u e s t f o r h e a r i n g . On r e v i e w , t h e i s s u e i s d i s m i s s a l . We remand. 

FINDINGS OF FACT 

C l a i m a n t r e q u e s t e d a h e a r i n g on October 26, 1989. A N o t i c e o f H e a r i n g s e t 
t h e h e a r i n g f o r F e b r u a r y 13, 1990. Claimant f a i l e d t o appear. C l a i m a n t ' s 
a t t o r n e y appeared, b u t chose n o t t o proceed i n c l a i m a n t ' s absence. No p r o c e e d 
i n g s o f r e c o r d were h e l d . 

T h e r e a f t e r , c l a i m a n t i n d i c a t e d by l e t t e r t h a t she had missed t h e h e a r i n g 
due t o an i n c o r r e c t n o t e on her c a l e n d a r . She e x p l a i n e d : "Somewhere a l o n g t h e 
l i n e , I u n d e r s t o o d t h a t t h e h e a r i n g was g o i n g t o be on Fe b r u a r y 19, 1990." W i t h 
t h e l e t t e r , h er a t t o r n e y r e q u e s t e d t h a t t h e Referee f i n d good cause f o r h er 
f a i l u r e t o appear and t o r e s e t t h e m a t t e r f o r h e a r i n g . The i n s u r e r s u b s e q u e n t l y 
moved f o r a d i s m i s s a l o f c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e e n t e r e d an Order o f D i s m i s s a l , f i n d i n g t h a t c l a i m a n t f a i l e d t o 
appear a t t h e F e b r u a r y 13, 1990 h e a r i n g and c o n c l u d i n g t h a t c l a i m a n t had n o t 
e s t a b l i s h good cause t h a t would have j u s t i f i e d postponement. We remand. 

Former OAR 438-06-071 a u t h o r i z e s a Referee t o d i s m i s s a r e q u e s t f o r h e a r 
i n g f o r " f a i l u r e o f a p a r t y , o r t h e p a r t y ' s r e p r e s e n t a t i v e t o appear a t t h e t i m e 
and p l a c e s c h e d u l e d f o r h e a r i n g . " I n t h i s case, c l a i m a n t p e r s o n a l l y f a i l e d t o 
appear. However, she d i d appear by c o u n s e l . I n W i l l i a m s v. SAIF, 99 Or App 367 
(1989) , t h e C o u r t o f Appeals h e l d t h a t former OAR 438-06-071 does n o t a l l o w a 
Ref e r e e t o d i s m i s s a r e q u e s t f o r h e a r i n g when a c l a i m a n t , w h i l e n o t p e r s o n a l l y 
p r e s e n t , was r e p r e s e n t e d by her a t t o r n e y a t t h e h e a r i n g . On r e v i e w , t h e Supreme 
Co u r t r e v e r s e d , c o n c l u d i n g t h a t t h e Referee and t h e Board had r e l i e d on a n o t h e r 
r u l e i n d i s m i s s i n g c l a i m a n t ' s h e a r i n g r e q u e s t . SAIF v. W i l l i a m s , 310 Or 320 
(1990) . The C o u r t , however, no t e d t h a t i t expressed no o p i n i o n r e g a r d i n g t h e 
Cour t o f Ap p e a l s ' i n t e r p r e t a t i o n o f former OAR 438-06-071, because i t was d i c t a . 
310 Or a t 327. 

N o t w i t h s t a n d i n g , we a r e persuaded t h a t t h e Court o f Appeals' d i c t a r e g a r d 
i n g t h e a p p l i c a t i o n o f fo r m e r OAR 438-06-071 i s c o r r e c t and we c o n t i n u e t o a p p l y 
t h a t i n t e r p r e t a t i o n t o cases i n v o l v i n g t h e r u l e . See Jose A r i s g u e t a - M a r t i n e z , 
42 Van N a t t a 2072 ( 1 9 9 0 ) . A c c o r d i n g l y , we conclude t h a t t h e R e f e r e e was w i t h o u t 
a u t h o r i t y t o d i s m i s s . 

We, t h e r e f o r e , proceed t o c o n s i d e r c l a i m a n t ' s r e q u e s t f o r postponement. 
I n o r d e r t o o b t a i n a postponement, c l a i m a n t must demonstrate t h a t e x t r a o r d i n a r y 
c i r c u m s t a n c e s beyond her c o n t r o l e x i s t e d t h a t p r e v e n t e d her appearance a t hear
i n g . Former OAR 438-06-081. Claimant contends t h a t she marked t h e i n c o r r e c t -
h e a r i n g d a t e on her c a l e n d a r . That m i s t a k e , however, was w i t h i n h er c o n t r o l . 
A c c o r d i n g l y , we do n o t c o n s i d e r i t t o . b e an e x t r a o r d i n a r y c i r c u m s t a n c e t h a t p r e 
v e n t e d h e r appearance a t t h e h e a r i n g . Claimant's, r e q u e s t f o r postponement i s 
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d e n i e d . Because c l a i m a n t f a i l e d t o appear a t t h e h e a r i n g , she has waived her 
r i g h t t o appear a t a subsequent h e a r i n g . Jose A r i s q u e t a - M a r t i n e z , supra. 

We remand t h i s m a t t e r t o Referee Baker f o r a h e a r i n g on t h e m e r i t s . A t 
h e a r i n g , t h e R eferee s h a l l d e t e r m i n e what evidence may be r e c e i v e d ; however, no 
e x h i b i t s s h a l l be r e c e i v e d t h a t were n o t s u b m i t t e d i n c o n n e c t i o n t o t h e p r i o r 
h e a r i n g , nor s h a l l any w i t n e s s , i n c l u d i n g c l a i m a n t , be p e r m i t t e d t o t e s t i f y who 
was n o t a v a i l a b l e t o and planned t o t e s t i f y a t t h e p r i o r h e a r i n g o r was under 
subpoena t o t e s t i f y a t t h a t h e a r i n g . Mario Miranda, 42 Van N a t t a 405 ( 1 9 9 0 ) . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 18, 1990 i s v a c a t e d and t h e case i s 
remanded t o Referee Baker f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

December 28, 1990 - C i t e as 42 Van N a t t a 2859 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
AGATHA K. BOHM, Claimant 
WCB Case No. 89-14867 

ORDER ON REVIEW 
Royce, e t a l . , C l aimant A t t o r n e y s 
Pamela S c h u l t z , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Thye's o r d e r t h a t : 
(1) f o u n d c l a i m a n t had f a i l e d t o e s t a b l i s h good cause f o r an u n t i m e l y f i l i n g o f 
a h e a r i n g r e q u e s t ; and (2) a f f i r m e d a D e t e r m i n a t i o n Order award o f no permanent 
d i s a b i l i t y . I n i t s b r i e f , t h e i n s u r e r has moved t o s t r i k e t h r e e documents t h a t 
were a t t a c h e d and s u b m i t t e d w i t h c l a i m a n t ' s a p p e l l a n t b r i e f . On r e v i e w , t h e 
i s s u e s a r e remand, t i m e l i n e s s and e x t e n t o f permanent d i s a b i l i t y . We deny 
remand and a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , who was 50 years o l d a t t h e t i m e o f h e a r i n g , was employed as a 
seamstress f o r a foam r u b b e r m a t t r e s s m a n u f a c t u r e r . She f i r s t d e v e l o p e d symp
toms o f asthma i n 1980 and was f i r s t h o s p i t a l i z e d f o r b r e a t h i n g problems i n 
1983. Her c o n d i t i o n worsened w i t h c o n t i n u e d waxing and waning o f symptoms t h a t , 
on o c c a s i o n , r e q u i r e d h o s p i t a l i z a t i o n and t i m e o f f f r o m work. She began t r e a t 
ment w i t h P r e d n i s o n e , a s t e r o i d t h a t o f t e n causes w e i g h t g a i n and, i n Februa r y 
1987, q u i t smoking c i g a r e t t e s , a h a b i t she had s t a r t e d when she was 13 y e a r s 
o l d . 

On October 27, 1987, c l a i m a n t was exposed t o fumes o f an i s o c y a n a t e known 
as Toluene D i i s o c y a n a t e ( T D I ) , which i s used i n t h e p r o c e s s o f c u r i n g foam 
r u b b e r . She s u f f e r e d a severe a s t h m a t i c s e i z u r e and was t a k e n t o t h e h o s p i t a l 
f o r t r e a t m e n t . 

Dr. K e p p e l , a pulmonary s p e c i a l i s t , examined c l a i m a n t on November 4, 1987. 
He f o u n d a severe o b s t r u c t i o n o f her pulmonary f u n c t i o n s and recommended t h a t 
she a v o i d f u r t h e r exposure t o t h e i s o c y a n a t e . On November 19, 1987, Dr. 
R i t z e n t h a l e r , who had t r e a t e d c l a i m a n t s i n c e 1985, f o u n d t h a t h er c o n d i t i o n had 
s t a b i l i z e d s i n c e t h e exposure and a l s o recommended t h a t she a v o i d f u r t h e r expo
s u r e t o TDI. C l a i m a n t has not worked s i n c e October 27, 1987. 

S h o r t l y a f t e r t h e October 27, 1987 exposure, c l a i m a n t f i l e d a c l a i m seek
i n g b e n e f i t s f o r o c c u p a t i o n a l l y induced asthma. I n Februa r y 1988, t h e i n s u r e r 
d e n i e d c o m p e n s a b i l i t y o f c l a i m a n t ' s asthma c o n d i t i o n on t h e b a s i s t h a t i t d i d 
n o t a r i s e o u t o f and i n t h e course and scope o f her employment. I t a l s o d e n i e d 
t h a t c l a i m a n t ' s u n d e r l y i n g asthma c o n d i t i o n had worsened as a r e s u l t o f her work 
e x p o s u r e . C l a i m a n t s u b s e q u e n t l y f i l e d a r e q u e s t f o r h e a r i n g . 
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On June 8, 1988, a S t i p u l a t i o n and Order was approved, i n w h i c h t h e p a r 
t i e s agreed t h a t : (1) t h e i n s u r e r would m o d i f y i t s d e n i a l -and a c c e p t t h e e f f e c t s 
o f a t e m p o r a r y symptomatic i n c r e a s e i n c l a i m a n t ' s u n d e r l y i n g asthma c o n d i t i o n 
caused by t h e October 27, 1987 exposure; (2) t h e i n s u r e r was n o t a c c e p t i n g a 
w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g asthma c o n d i t i o n by i t s a c t i o n i n the. m a t t e r ; 
and (3) c l a i m a n t ' s r e q u e s t f o r h e a r i n g and a l l i s s u e s r a i s e d o r r a i s a b l e a t t h a t 
t i m e w o u ld be d i s m i s s e d w i t h p r e j u d i c e . (Ex. 2 3 ) . 

Pur s u a n t t o t h e s t i p u l a t i o n , t h e i n s u r e r processed t h e c l a i m a c c o r d i n g t o 
law. A March 15, 1989 D e t e r m i n a t i o n Order found c l a i m a n t m e d i c a l l y s t a t i o n a r y 
as o f Ja n u a r y 25, 1989, and awarded temporary t o t a l d i s a b i l i t y b e n e f i t s w i t h no 
permanent d i s a b i l i t y . 

Meanwhile, c l a i m a n t had r e t u r n e d t o Dr. Keppel, who foun d t h a t c l a i m a n t 
had g a i n e d 20 pounds and t h a t her n i g h t b r e a t h i n g problems had i n c r e a s e d . A 
s l e e p s t u d y r e v e a l e d severe o b s t r u c t i v e s l e e p apnea. The i n s u r e r r e c e i v e d 
b i l l i n g s f o r . t h e s l e e p s t u d y and, on May 4, 1989, i s s u e d a d e n i a l o f c l a i m a n t ' s 
s l e e p apnea c o n d i t i o n . 

On August 1, 1989, c l a i m a n t ' s o r i g i n a l a t t o r n e y t i m e l y f i l e d a r e q u e s t f o r 
h e a r i n g on t h e D e t e r m i n a t i o n Order, a s s e r t i n g t h a t c l a i m a n t i s t o t a l l y and p e r 
m a n e n t l y d i s a b l e d . That a t t o r n e y had r e c e i v e d a copy o f t h e May 4, 1989 d e n i a l 
o f t h e s l e e p apnea c o n d i t i o n , b u t d i d n o t r e q u e s t a h e a r i n g on i t because he 
f e l t t h a t i t was i s s u e d by m i s t a k e . S h o r t l y t h e r e a f t e r , c l a i m a n t h i r e d a new 
a t t o r n e y , who f i l e d a s u p p l e m e n t a l r e q u e s t f o r h e a r i n g on t h a t d e n i a l . The 
Board r e c e i v e d t h e r e q u e s t on August 22, 1989, more t h a n 60 days a f t e r c l a i m a n t 
r e c e i v e d n o t i c e o f t h e d e n i a l . 

CONCLUSIONS OF- LAW AND OPINION 

A d m i s s i b i l i t y o f Evidence 

W i t h h er b r i e f , c l a i m a n t has s u b m i t t e d t h r e e documents t h a t were n o t sub
m i t t e d o r a d m i t t e d i n t h e e v i d e n t i a r y r e c o r d . Those documents i n c l u d e a work
sheet on permanent p a r t i a l d i s a b i l i t y and da t a from t h e D i c t i o n a r y o f Occupa
t i o n a l T i t l e s . 

The Board's r e v i e w i s l i m i t e d t o t h e r e c o r d developed by t h e R e f e r e e . We 
may remand t o t h e Referee f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e i f we d e t e r m i n e 
t h a t t h e r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . ORS 656 . 2 9 5 ( 5 ) . To m e r i t remand, however, i t must be shown t h a t t h e 
e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f h e a r i n g . Compton 
v. Weyerhaeuser Co., 301 Or 641 (19 8 6 ) . Because c l a i m a n t has made no such show
i n g , remand i s n o t w a r r a n t e d . A c c o r d i n g l y , we e x c l u d e t h e t h r e e documents con
t a i n e d i n c l a i m a n t ' s b r i e f and do n o t c o n s i d e r them on r e v i e w . 

T i m e l i n e s s 

The R e f e r e e fo u n d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h good cause f o r 
f a i l i n g t o t i m e l y r e q u e s t a h e a r i n g on t h e d e n i a l o f her s l e e p apnea c o n d i t i o n . 
We agree. 

ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) r e q u i r e s a c l a i m a n t t o r e q u e s t a h e a r i n g o f a d e n i a l 
w i t h i n 60 days o f n o t i f i c a t i o n . However, a h e a r i n g r e q u e s t f i l e d a f t e r 60 days, 
b u t w i t h i n 180 days o f a d e n i a l , may be excused o n l y i f c l a i m a n t e s t a b l i s h e s 
t h a t she had good cause f o r t h e l a t e f i l i n g . ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . The t e s t f o r 
d e t e r m i n i n g whether good cause e x i s t s has been equated t o t h e s t a n d a r d o f 
" m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r excusable n e g l e c t " r e c o g n i z e d under ORCP 
71B(1) and f o r m e r ORS 18.160. Anderson v. P u b l i s h e r s Paper Co., 78 Or App 513, 
517, r e v den 301 Or 666 (1 9 8 6 ) . 



Agatha K. Bohm, 42 Van N a t t a 2859 (1990) 2861 

C l a i m a n t contends t h a t her r e l i a n c e on her f i r s t a t t o r n e y , who f a i l e d t o 
f i l e t h e necessary r e q u e s t f o r a h e a r i n g , c o n s t i t u t e s good cause. We d i s a g r e e . 

The o r d i n a r y n e g l i g e n c e o f an a t t o r n e y i s n o t e x c u s a b l e n e g l e c t w i t h i n t h e 
meaning o f ORS 18.160 u n l e s s t h e a t t o r n e y ' s reason f o r f a i l u r e t o f i l e w ould be 
e x c u s a b l e i f a t t r i b u t e d t o c l a i m a n t . S e k e r m e s t r o v i c h v. SAIF, 280 Or 723, 727 
( 1 9 7 7 ) . I n t h i s case, t h e a t t o r n e y f a i l e d t o f i l e t h e r e q u e s t f o r h e a r i n g be
cause he t h o u g h t t h e d e n i a l was i s s u e d by m i s t a k e and was i n v a l i d . We concl u d e 
t h a t n o t h i n g i n t h e a t t o r n e y ' s a c t i o n s c o u l d be h e l d t o be e x c u s a b l e n e g l e c t i f 
i t were done by c l a i m a n t h e r s e l f . 

C o n s e q u e n t l y , we a f f i r m t h e Referee's d e t e r m i n a t i o n t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h e d good cause f o r her f a i l u r e t o f i l e a t i m e l y h e a r i n g 
r e q u e s t on t h e May 4, 1989 d e n i a l . 

Permanent D i s a b i l i t y 

C l a i m a n t contends t h a t she i s e n t i t l e d t o an award o f permanent t o t a l d i s 
a b i l i t y o r , i n t h e a l t e r n a t i v e , unscheduled permanent p a r t i a l d i s a b i l i t y . We 
d i s a g r e e . 

At t h e o u t s e t , we note t h a t , per s t i p u l a t i o n , t h e ac c e p t e d c o n d i t i o n i s a 
"te m p o r a r y symptomatic i n c r e a s e i n c l a i m a n t ' s u n d e r l y i n g asthma c o n d i t i o n . " 
C l a i m a n t ' s u n d e r l y i n g c o n d i t i o n i t s e l f i s not compensable. Moreover, c l a i m a n t ' s 
s l e e p apnea i s n o t compensable because, as p r e v i o u s l y d i s c u s s e d , t h e May 4, 1989 
d e n i a l i s f i n a l . T h e r e f o r e , i n o r d e r t o prove e n t i t l e m e n t t o permanent d i s a b i l 
i t y , c l a i m a n t must prove by a preponderance o f t h e e v i d e n c e t h a t t h e a l l e g e d 
permanent d i s a b i l i t y i s caused by t h e temporary e x a c e r b a t i o n o f her symptoms 
r e l a t e d t o t h e October 27, 1987 i n c i d e n t , and n o t caused by her p r e e x i s t i n g 
a s t h m a t i c c o n d i t i o n . See H a r r i s v. A l b e r t s o n ' s I n c . , 65 Or App 254 ( 1 9 8 3 ) . 

Of t h e numerous e x p e r t o p i n i o n s i n t r o d u c e d i n t h i s m a t t e r , o n l y Dr. 
Kep p e l , t h e t r e a t i n g p h y s i c i a n s i n c e November 1988, b e l i e v e d t h a t c l a i m a n t ' s 
c u r r e n t d i s a b i l i t y was caused by t h e October 27, 1987 exposure. Dr. 
R i t z e n t h a l e r , t h e t r e a t i n g p h y s i c i a n from 1985 u n t i l November 1988, found t h a t 
c l a i m a n t ' s c o n d i t i o n had s t a b i l i z e d t h r e e weeks a f t e r t h e exposure and f e l t t h a t 
she was c a p a b l e o f r e t u r n i n g t o work i n a c l e a n e n v i r o n m e n t . I n f a c t , d u r i n g 
h i s A p r i l 1988 d e p o s i t i o n , he d e s c r i b e d c l a i m a n t ' s c o n d i t i o n as s l i g h t l y b e t t e r 
t h a t i t was p r i o r t o t h e October 1987 exposure. 

Dr. Montanaro, who had examined c l a i m a n t on s e v e r a l o c c a s i o n s s i n c e 1984, 
r e p o r t e d t h a t t h e r e was no d i r e c t evidence t h a t t h e exposure caused a n y t h i n g 
more t h a n a t e m p o r a r y w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . Dr. Zbinden, a 
pulmonary d i s e a s e s p e c i a l i s t who examined c l a i m a n t i n December 1988, n o t e d t h a t 
t h e m e d i c a l r e c o r d i n d i c a t e d t h a t c l a i m a n t had s i g n i f i c a n t a i r w a y s d i s e a s e b o t h 
b e f o r e and a f t e r t h e October 27, 1987 i n c i d e n t and conclu d e d t h a t " t h e r e was no 
way t o d e t e r m i n e any permanent a g g r a v a t i o n o f her a i r w a y p r o c e s s f r o m t h a t i s o 
l a t e d e x p o s ure." (Ex. 4 6 - 4 ) . 

I n l i g h t o f t h i s s u b s t a n t i a l c o n t r a r y e v i d e n c e , we do n o t f i n d Dr. 
Keppel's o p i n i o n p e r s u a s i v e . Rather, we f i n d t h a t t h e preponderance o f t h e med
i c a l e v i d e n c e i n d i c a t e s t h a t c l a i m a n t ' s compensable c o n d i t i o n , t h e "temporary 
w o r s e n i n g , " r e s o l v e d w i t h no permanent r e s i d u a l s . A f t e r o ur r e v i e w o f t h e 
r e c o r d , we c o n c l u d e t h a t c l a i m a n t ' s c u r r e n t d i s a b i l i t y i s caused by her p r e 
e x i s t i n g , noncompensable a s t h m a t i c c o n d i t i o n . A c c o r d i n g l y , c l a i m a n t i s n o t 
e n t i t l e d an award o f permanent d i s a b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d February 23, 1990, as amended March 6, 1990, i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
WCB Case No. 87-16765 . 

KENNETH DAVIES, JR., Claimant 
ORDER ON REMAND 

Skal a k & A s s o c i a t e s , Claimant A t t o r n e y s 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . 
Diamond F r u i t Growers v. Davies, 103 Or App 280 (19 9 0 ) . The c o u r t has co n c l u d e d 
t h a t o u r p r i o r o r d e r , w h i c h awarded c l a i m a n t a $600 a t t o r n e y f e e f o r s e r v i c e s on 
r e v i e w p u r s u a n t t o ORS 656.382(2), p r o v i d e d no e x p l a n a t i o n f r o m w h i c h t h e c o u r t 
c o u l d d e t e r m i n e whether t h e r e was a rea s o n a b l e b a s i s f o r t h e amount awarded. 
C o n s e q u e n t l y , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n o f t h e a t t o r n e y f e e 
award. We pr o c e e d w i t h our r e c o n s i d e r a t i o n . 

The s e l f - i n s u r e d employer r e q u e s t e d Board r e v i e w o f t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r h i s 
neck, back, and r i g h t s h o u l d e r c o n d i t i o n s . I n response t o t h e e m ployer's b r i e f , 
c l a i m a n t ' s c o u n s e l s u b m i t t e d an 8 1/2 page respondent's b r i e f d e f e n d i n g t h e 
R e f e r e e ' s o r d e r . A p p r o x i m a t e l y 7 pages o f t h e b r i e f p e r t a i n e d t o h i s arguments 
r e b u t t i n g t h e employer's c o n t e n t i o n s c o n c e r n i n g t h e i n c i d e n t i n q u e s t i o n , t h e 
m e d i c a l e v i d e n c e , and c l a i m a n t ' s c r e d i b i l i t y . E n c l o s i n g a s t a t e m e n t o f s e r v i c e s 
n o t i n g 11.5 hours o f a c t u a l t i m e , c l a i m a n t ' s c o u n s e l sought a c a r r i e r - p a i d f e e 
f o r s e r v i c e s on Board r e v i e w o f $1,562.50. 

We a f f i r m e d and adopted t h e Referee's o r d e r . W i t h o u t d i s c u s s i n g t h e b a s i s 
f o r o u r d e c i s i o n , we a l s o summarily awarded c l a i m a n t ' s c o u n s e l a $600 c a r r i e r -
p a i d a t t o r n e y f e e . I n accordance w i t h t h e c o u r t ' s i n s t r u c t i o n s , we now p r o v i d e 
an e x p l a n a t i o n f o r our award. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s : c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s - $1,150, t o be p a i d b y - t h e 
employer. T h i s c o n c l u s i o n i s based on t h e f o l l o w i n g r e a s o n i n g . 

Counsel's e f f o r t s have been o f v a l u e t o c l a i m a n t i n t h a t h i s r i g h t t o com
p e n s a t i o n has remained secure. See OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) ( c ) , and ( f ) . The compens
a b i l i t y i s s u e r a i s e s a g e n e r a l q u e s t i o n o f normal f a c t u a l and m e d i c a l complex- • 
i t y . See OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) ( b ) . C l a i m a n t ' s c o u n s e l , an a t t o r n e y w i t h 10 y e a r s 
o f e x p e r i e n c e i n t h e w o r k e r s ' compensation f i e l d , has expended 11.5 ho u r s o f 
r e s e a r c h and p r e p a r a t i o n i n p r o d u c i n g a reasoned response t o t h e e m ployer's 
arguments. See OAR 438-15-010(4)(a) , ( d ) , and ( e ) . The i s s u e r a i s e d by t h e 
employer on r e v i e w was n o t o f a f r i v o l o u s n a t u r e . See OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) ( h ) . 
C o n s i d e r i n g a l l o f t h e s e f a c t o r s , as w e l l as t h e r i s k t h a t c l a i m a n t ' s a t t o r n e y ' s 
e f f o r t s may go uncompensated (See OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) ( g ) ) , we c o n c l u d e t h a t a 
r e a s o n a b l e f e e f o r s e r v i c e s on Board r e v i e w i s $1,150. 

C o n s e q u e n t l y , on r e c o n s i d e r a t i o n , a f t e r c o n s i d e r i n g t h e f a c t o r s r e c i t e d i n 
t h e a f o r e m e n t i o n e d a d m i n i s t r a t i v e r u l e , we f i n d t h a t a r e a s o n a b l e a t t o r n e y fee'' 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on Board r e v i e w i s $1,150. A c c o r d i n g l y , i n 
l i e u o f our p r i o r a t t o r n e y f e e award, c l a i m a n t ' s c o u n s e l i s awarded $1,150, t o 
be p a i d by t h e s e l f - i n s u r e d employer. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
PEGGY A. DAWES, Claimant 
WCB Case No. 89-14499 

ORDER ON REVIEW 
Olson, Rowell & Walsh, Claimant A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee I r v i n g ' s o r d e r 
w h i c h : (1) a l l o w e d t h e i n s u r e r t o o f f s e t temporary d i s a b i l i t y b e n e f i t s p a i d be
tween A p r i l 5, 1987 and May 16, 1989; and (2) found c l a i m a n t m e d i c a l l y s t a t i o n 
a r y as o f May 16, 1989. The i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
t h e R e f e r e e ' s o r d e r w h i c h : (1) found t h a t c l a i m a n t was p r o c e d u r a l l y e n t i t l e d t o 
t e m p o r a r y d i s a b i l i t y b e n e f i t s between A p r i l 5, 1987 and May 16, 1989; and (2) 
assessed a p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o pay 
t e m p o r a r y d i s a b i l i t y b e n e f i t s between A p r i l 5, 1987 and May 16, 1989. On r e 
v i e w , t h e i s s u e s a r e o f f s e t , m e d i c a l l y s t a t i o n a r y d a t e , t e m p o r a r y d i s a b i l i t y 
b e n e f i t s and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e Refer e e ' s o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t r e t u r n e d t o m o d i f i e d work on A p r i l 1,1987, b u t was t e r m i n a t e d on 
A p r i l 5, 1987, f o r reasons u n r e l a t e d t o her compensable i n j u r y . The June 28, 
1989 D e t e r m i n a t i o n Order p r o v i d e d t h a t , "The Department o r d e r s [ c l a i m a n t ] e n t i 
t l e d t o a d d i t i o n a l compensation f o r temporary d i s a b i l i t y , l e s s t i m e worked, as 
f o l l o w s . . ." The D e t e r m i n a t i o n Order t h e n awarded c l a i m a n t t e m p o r a r y t o t a l 
d i s a b i l i t y f r o m May 8, 1986 t h r o u g h May 16, 1989, among o t h e r t h i n g s . 

FINDINGS OF ULTIMATE FACT 

We adopt t h e " F i n d i n g s o f U l t i m a t e F a c t " as s e t f o r t h i n t h e Referee's . 

o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

O f f s e t 
We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e o f f s e t o f tem p o r a r y 

d i s a b i l i t y b e n e f i t s p a i d between A p r i l 5, 1987 and May 16, 1989, as s e t f o r t h i n 
t h e R e f e r e e ' s o r d e r . 

M e d i c a l l y S t a t i o n a r y Date 

We adopt t h e c o n c l u s i o n s and reasoning, c o n c e r n i n g t h e m e d i c a l l y s t a t i o n a r y 
i s s u e as s e t f o r t h i n t h e Referee's o r d e r . 

Temporary T o t a l D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t 
t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s p u r s u a n t t o t h e June 28, 1989 Determina
t i o n Order as s e t f o r t h i n t h e Referee's Order on R e c o n s i d e r a t i o n . 
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P e n a l t i e s and A t t o r n e y Fees 

Peggy A. Dawes, 42 Van N a t t a 2863 (1990) 

I n her Order on R e c o n s i d e r a t i o n , t h e Referee found t h e i n s u r e r ' s f a i l u r e 
t o pay t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , p u r s u a n t t o t h e June 28, 1989 D e t e r 
m i n a t i o n O rder, t o be u n r e a s o n a b l e . T h e r e f o r e , t h e Referee assessed a p e n a l t y 
and r e l a t e d a t t o r n e y f e e . We d i s a g r e e . 

P e n a l t i e s and a t t o r n e y fees may be assessed when a c a r r i e r " u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) . The r e a s o n a b l e n e s s o f a c a r r i e r ' s a c t i o n must be gauged on .the 
i n f o r m a t i o n a v a i l a b l e t o i t a t t h e t i m e o f i t s a c t i o n . Brown v. A r g o n a u t 
I n s u r a n c e Co., 93 Or App 588 ( 1 9 8 8 ) ; Mt. Mazama Plywood Co. v. B e a t t i e , 62 Or 
App 355 (1983) . . -

Here, t h e i n s u r e r knew t h a t c l a i m a n t had l e f t her m o d i f i e d work f o r 
reasons u n r e l a t e d t o her i n j u r y . F u r t h e r , t h e D e t e r m i n a t i o n Order language 
i n d i c a t e d e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s " l e s s t i m e . w o r k e d . " 
Inasmuch as t h e i n s u r e r knew t h a t c l a i m a n t had l e f t her m o d i f i e d work f o r 
reasons u n r e l a t e d t o her i n j u r y , we c o n s i d e r t h e language o f t h e D e t e r m i n a t i o n . 
Order, i n s o f a r as i t p e r t a i n s t o c l a i m a n t ' s temporary d i s a b i l i t y award, t o be 
ambiguous. 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e i n s u r e r had a l e g i t i m a t e 
doubt i n r e g a r d s t o i t s d u t y t o pay temporary t o t a l d i s a b i l i t y p u r s u a n t t o t h e 
D e t e r m i n a t i o n Order. See P r i c e v. SAIF, 73 Or App 123, 126 n. 3 ( 1 9 8 5 ) . There
f o r e , we do n o t f i n d t h e i n s u r e r ' s f a i l u r e t o pay t e m p o r a r y t o t a l d i s a b l i t y 
b e n e f i t s u n r e a s o n b l e . A c c o r d i n g l y , a p e n a l t y o r r e l a t e d a t t o r n e y fee. i s n o t 
w a r r a n t e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e e n t i t l e m e n t t o t e m p o r a r y , t o t a l d i s a b i l i t y p u r 
suant t o t h e June 28, 1989 D e t e r m i n a t i o n Order i s $500, t o be p a i d by t h e 
i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 13, 1989, as r e c o n s i d e r e d F e b r u a r y 2, 
1990, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n w h i c h awarded a 25 
p e r c e n t p e n a l t y based on t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s p a y a b l e between 
A p r i l 5, 1987 and May 16, 1989, i s r e v e r s e d . That p o r t i o n w h i c h awarded a $400 
assessed a t t o r n e y f e e i n a s s o c i a t i o n w i t h t h e p e n a l t y i s r e v e r s e d . The r e m a i n 
der o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e o f 
e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s p a y a b l e p u r s u a n t t o t h e June 
28, 1989 D e t e r m i n a t i o n Order, c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y 
f e e o f $500, p a y a b l e by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
MILFORD W. HAYES, Claimant 

WCB Case No. 89-06039 
ORDER ON REVIEW 

M a r i l y n K. O d e l l , C l a i m a n t A t t o r n e y 
Meyers & Rad l e r , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
M i l l e r ' s o r d e r t h a t : (1) a f f i r m e d a D e t e r m i n a t i o n Order m e d i c a l l y s t a t i o n a r y 
d a t e o f August 18, 1988; and (2) assessed an a t t o r n e y f e e f o r c l a i m a n t p r e v a i l 
i n g on t h e employer's c r o s s - r e q u e s t f o r h e a r i n g . On r e v i e w , t h e i s s u e s a r e t h e 
d a t e c l a i m a n t became m e d i c a l l y s t a t i o n a r y and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t has been m e d i c a l l y s t a t i o n a r y ' s i n c e December 30, 1987. 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l l y S t a t i o n a r y Date 

The employer contends t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on December 
30, 1987, r a t h e r t h a n August 18, 1988, t h e d a t e used i n t h e D e t e r m i n a t i o n Order. 
The employer has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t an e a r l i e r d a t e t h a n t h a t c o n t a i n e d i n t h e 
D e t e r m i n a t i o n Order. N o r t o n v. SAIF, 86 Or App 447 ( 1 9 8 7 ) . 

N o t w i t h s t a n d i n g her f i n d i n g o f u l t i m a t e f a c t t h a t c l a i m a n t had been medi
c a l l y s t a t i o n a r y s i n c e December 30, 1987, t h e Referee c o n c l u d e d t h a t t h e p r o p e r 
m e d i c a l l y s t a t i o n a r y d a t e was August 18, 1988. She r e l i e d on t h e f a c t t h a t , 
a l t h o u g h Dr. L a f r a n e e b e l i e v e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f 
December 30, 1987, he c o n t i n u e d t o t r e a t c l a i m a n t i n a c u r a t i v e f a s h i o n . She 
a l s o n o t e d t h a t Dr. L a f r a n c e had p l a c e d c l a i m a n t on r e s t r i c t i v e work d u t y and 
was s e e k i n g e f f e c t i v e v o c a t i o n a l a s s i s t a n c e . We d i s a g r e e . 

W h i l e Dr. L a f r a n c e c o n t i n u e d t o t r e a t c l a i m a n t a f t e r he d e c l a r e d him medi
c a l l y s t a t i o n a r y , t h e evide n c e i n d i c a t e s t h a t h i s t r e a t m e n t was l i m i t e d t o t h e 
p r e s c r i p t i o n o f p a i n m e d i c i n e . Moreover, h i s p l a c i n g o f c l a i m a n t on r e s t r i c t e d 
d u t y and h i s s e e k i n g v o c a t i o n a l a s s i s t a n c e does n o t i n d i c a t e t h a t he ex p e c t e d 
c l a i m a n t t o g e t b e t t e r . As e x p l a i n e d by Dr. L a f r a n c e i n h i s d e p o s i t i o n : 

"So i t ' s always been my t h o u g h t t h a t [ a b e l i e f t h a t 
c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and an assessment 
t h a t he i s n o t a b l e t o work i n a j o b ] a r e two d i f 
f e r e n t t h i n g s . Somebody may be q u i t e s t a t i o n a r y b u t 
s t i l l n o t a b l e t o work o r work a t t h e i r p r e v i o u s 
j o b , and I t h i n k t h a t ' s what we found." (Ex. 106C-
35) . 

F u r t h e r m o r e , we do n o t agree w i t h c l a i m a n t t h a t he was n o t m e d i c a l l y s t a 
t i o n a r y on December 30, 1987, because h i s c o n d i t i o n s u b s e q u e n t l y worsened. The 
Workers' Compensation Act does n o t r e q u i r e t h a t an i n j u r e d w o r k e r p r o g r e s s t o t h e 
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l o w e s t l e v e l o f p h y s i c a l d e t e r i o r a t i o n b e f o r e h i s c l a i m may be c l o s e d . See 
P r a t t v. SAIF, 29 Or App 255 (1 9 7 7 ) . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we conclu d e t h a t t h e employer has 
e s t a b l i s h e d t h a t a d a t e e a r l i e r t h a n t h e one used by t h e D e t e r m i n a t i o n Order i s 
t h e c o r r e c t m e d i c a l l y s t a t i o n a r y d a t e . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t became 
m e d i c a l l y s t a t i o n a r y as o f December 30, 1987. 

A t t o r n e y Fees 

Pu r s u a n t t o ORS 656.382(2), t h e Referee assessed an a t t o r n e y f e e f o r 
c l a i m a n t ' s p r e v a i l i n g oh t h e employer's c r o s s - r e q u e s t f o r h e a r i n g r e g a r d i n g t h e 
m e d i c a l l y s t a t i o n a r y d a t e and t e r m i n a t i o n o f tem p o r a r y t o t a l d i s a b i l i t y . G iven 
t h e f a c t t h a t t h e employer has u l t i m a t e l y p r e v a i l e d on t h o s e i s s u e s , t h e 
Referee ' s assessed f e e i s r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 16, 1990 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n t h a t a f f i r m e d t h e D e t e r m i n a t i o n Order m e d i c a l l y 
s t a t i o n a r y d a t e o f August 18, 1988 i s r e v e r s e d . C l a i m a n t i s e n t i t l e d t o tempo
r a r y d i s a b i l i t y t h r o u g h t h e d a t e of'December 30, 1987, r a t h e r t h a n t h e August 18, 
1988 d a t e f o u n d by t h e D e t e r m i n a t i o n Order. The employer i s a u t h o r i z e d t o r e 
c o v e r t h e o v e r p a i d t e m p o r a r y d i s a b i l i t y p a i d a f t e r December 30, 1987 a g a i n s t 
c l a i m a n t ' s f u t u r e permanent d i s a b i l i t y awards i n t h i s c l a i m , i f any. The Ref
eree's assessed a t t o r n e y f e e o f $150 awarded t o c l a i m a n t f o r p r e v a i l i n g on t h e 
employer's c r o s s - a p p e a l i s r e v e r s e d . The remainder o f t h e Refer e e ' s o r d e r i s 
a f f i r m e d . 

December 28, 1990 C i t e as 42 Van N a t t a 2866 :(1990) 

I n t h e M a t t e r o f t h e Compensation o f 
VINCENT G. JACOBAN, Claimant 

WCB Case No. 89-18043 „ 
ORDER ON REVIEW (REMANDING) 

Donald L. D i c k e r s o n , Claimant A t t o r n e y ., 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S c h u l t z ' o r d e r t h a t d i s m i s s e d h i s 
r e q u e s t f o r h e a r i n g on t h e grounds t h a t n e i t h e r he nor h i s a t t o r n e y appeared a t 
t h e h e a r i n g . C l a i m a n t contends t h a t he had good cause f o r h i s f a i l u r e t o appear 
and he moves f o r remand t o t h e Referee. We remand t h e case t o t h e R e f e r e e f o r 
f u r t h e r e v i d e n c e t a k i n g and r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

On September 1 1 , 1989, c l a i m a n t r e q u e s t e d a h e a r i n g . The case was s e t f o r 
a h e a r i n g t o t a k e p l a c e on January 5, 1990. On t h a t d a t e , t h e s e l f - i n s u r e d 
e mployer's c o u n s e l appeared a t t h e h e a r i n g , b u t n e i t h e r c l a i m a n t nor h i s a t t o r 
ney appeared a t t h a t t i m e . The Referee g r a n t e d t h e employer's m o t i o n t o d i s m i s s 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

A f t e r t h e Refer e e ' s Order o f D i s m i s s a l i s s u e d , c l a i m a n t ' s c o u n s e l w r o t e t o 
t h e R e f e r e e t o r e q u e s t t h a t he r e s c h e d u l e t h e m a t t e r . There i s no response ,to 
t h i s r e q u e s t i n t h e r e c o r d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MILFORD W. HAYES, Claimant 

WCB Case No. 89-06039 
ORDER ON REVIEW 

M a r i l y n K. O d e l l , Claimant A t t o r n e y 
Meyers & Radl e r , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w Of t h o s e p o r t i o n s o f Referee 
M i l l e r ' s o r d e r t h a t : (1) a f f i r m e d a D e t e r m i n a t i o n Order m e d i c a l l y s t a t i o n a r y 
d a t e o f August 18, 1988; and (2) assessed an a t t o r n e y f e e f o r c l a i m a n t p r e v a i l 
i n g on t h e employer's c r o s s - r e q u e s t f o r h e a r i n g . On r e v i e w , t h e i s s u e s a r e t h e 
d a t e c l a i m a n t became m e d i c a l l y s t a t i o n a r y and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

ULTIMATE FINDINGS OF FACT 

Cl a i m a n t has been m e d i c a l l y s t a t i o n a r y s i n c e December 30, 1987. 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l l y S t a t i o n a r y Date 

The employer contends t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on December 
30, 1987, r a t h e r t h a n August 18, 1988, t h e d a t e used i n t h e D e t e r m i n a t i o n Order. 
The employer has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t an e a r l i e r d a t e t h a n t h a t c o n t a i n e d i n t h e 
D e t e r m i n a t i o n Order. N o r t o n v. SAIF, 86 Or App 447 (1 9 8 7 ) . 

N o t w i t h s t a n d i n g her f i n d i n g o f u l t i m a t e f a c t t h a t c l a i m a n t had been medi
c a l l y s t a t i o n a r y s i n c e December 30, 1987, t h e Referee c o n c l u d e d t h a t t h e p r o p e r 
m e d i c a l l y s t a t i o n a r y d a t e was August 18, 1988. She r e l i e d on t h e f a c t t h a t , 
a l t h o u g h Dr. L a f r a n e e b e l i e v e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f 
December 30, 1987, he c o n t i n u e d t o t r e a t c l a i m a n t i n a c u r a t i v e f a s h i o n . She 
a l s o n o t e d t h a t Dr. L a f r a n c e had p l a c e d c l a i m a n t on r e s t r i c t i v e work d u t y and 
was s e e k i n g e f f e c t i v e v o c a t i o n a l a s s i s t a n c e . We- d i s a g r e e . 

W h i l e Dr. L a f r a n c e c o n t i n u e d t o t r e a t c l a i m a n t a f t e r he d e c l a r e d him medi
c a l l y s t a t i o n a r y , t h e e v i d e n c e i n d i c a t e s t h a t h i s t r e a t m e n t was l i m i t e d t o t h e 
p r e s c r i p t i o n o f p a i n m e d i c i n e . Moreover, h i s p l a c i n g o f c l a i m a n t on r e s t r i c t e d 
d u t y and h i s s e e k i n g v o c a t i o n a l a s s i s t a n c e does, not i n d i c a t e t h a t he e x p e c t e d 
c l a i m a n t t o g e t b e t t e r . As e x p l a i n e d by Dr. L a f r a n c e i n h i s d e p o s i t i o n : 

"So i t ' s always been my t h o u g h t t h a t [ a b e l i e f t h a t 
c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and an assessment 
t h a t he i s n o t a b l e t o work i n a j o b ] a r e two d i f 
f e r e n t t h i n g s . Somebody may be q u i t e s t a t i o n a r y b u t 
s t i l l n o t a b l e t o work o r work a t t h e i r p r e v i o u s 
j o b , and I t h i n k t h a t ' s what we found." (Ex. 106C-
3 5 ) . , 

F u r t h e r m o r e , we do n o t agree w i t h c l a i m a n t t h a t he was n o t m e d i c a l l y s t a 
t i o n a r y on December 30, 1987, because h i s c o n d i t i o n s u b s e q u e n t l y worsened. The 
Workers' Compensation A c t does n o t r e q u i r e t h a t an i n j u r e d . w o r k e r p r o g r e s s t o t h e 
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l o w e s t l e v e l o f p h y s i c a l d e t e r i o r a t i o n b e f o r e h i s c l a i m may be c l o s e d . See 
P r a t t v. SAIF, 29 Or App 255 (1 9 7 7 ) . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we conclude t h a t t h e employer has 
e s t a b l i s h e d t h a t a d a t e e a r l i e r t h a n t h e one used by t h e D e t e r m i n a t i o n Order i s 
t h e c o r r e c t m e d i c a l l y s t a t i o n a r y d a t e . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t became 
m e d i c a l l y s t a t i o n a r y as o f December 30, 1987. 

A t t o r n e y Fees 

Pu r s u a n t t o ORS .656.382(2), t h e Referee assessed an a t t o r n e y f e e f o r . 
c l a i m a n t ' s p r e v a i l i n g on t h e employer's c r o s s - r e q u e s t f o r h e a r i n g r e g a r d i n g t h e 
m e d i c a l l y s t a t i o n a r y d a t e and t e r m i n a t i o n o f temporary t o t a l d i s a b i l i t y . G iven 
t h e f a c t t h a t t h e employer has u l t i m a t e l y p r e v a i l e d on t h o s e i s s u e s , t h e 
Referee ' s assessed f e e i s r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 16, 1990 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n t h a t a f f i r m e d t h e D e t e r m i n a t i o n Order m e d i c a l l y 
s t a t i o n a r y d a t e o f August 18, 1988 i s r e v e r s e d . C l a i m a n t i s e n t i t l e d t o tempo
r a r y d i s a b i l i t y t h r o u g h t h e d a t e o f December 30, 1987/ r a t h e r t h a n t h e August 18, 
1988 d a t e f o u n d by t h e D e t e r m i n a t i o n Order. The employer i s a u t h o r i z e d t o r e 
cover t h e o v e r p a i d t e m p o r a r y d i s a b i l i t y p a i d a f t e r December 30, 1987 a g a i n s t 
c l a i m a n t ' s f u t u r e permanent d i s a b i l i t y awards i n t h i s c l a i m , i f any. The Ref
ere e ' s assessed a t t o r n e y f e e o f $150 awarded t o c l a i m a n t f o r p r e v a i l i n g on t h e 
employer's c r o s s - a p p e a l i s r e v e r s e d . The remainder o f t h e Re f e r e e ' s o r d e r i s 
a f f i r m e d . 

December 28, 1990 C i t e as 42 Van N a t t a 2866 - (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
VINCENT G. JACOBAN, Claimant 

WCB Case No. 89-18043 
ORDER ON REVIEW (REMANDING) 

Donald L. D i c k e r s o n , Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S c h u l t z ' o r d e r t h a t d i s m i s s e d h i s 
r e q u e s t f o r h e a r i n g on t h e grounds t h a t n e i t h e r he nor h i s a t t o r n e y appeared a t 
t h e h e a r i n g . C l a i m a n t contends t h a t he had good cause f o r h i s f a i l u r e t o appear 
and he moves f o r remand t o t h e Referee. We remand t h e case t o t h e R e f e r e e f o r 
f u r t h e r e v i d e n c e t a k i n g and r e c o n s i d e r a t i o n . J 

FINDINGS OF FACT 

On September 1 1 , 1989, c l a i m a n t r e q u e s t e d a h e a r i n g . The case was s e t f o r 
a h e a r i n g t o t a k e p l a c e on January 5, 1990. On t h a t d a t e , t h e s e l f - i n s u r e d 
e mployer's c o u n s e l appeared a t t h e h e a r i n g , b u t n e i t h e r c l a i m a n t nor h i s a t t o r 
ney appeared a t t h a t t i m e . The Referee g r a n t e d t h e employer's m o t i o n t o d i s m i s s 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

A f t e r t h e Referee's Order o f D i s m i s s a l i s s u e d , c l a i m a n t ' s c o u n s e l w r o t e t o 
t h e R e f e r e e t o r e q u e s t t h a t he r e s c h e d u l e t h e m a t t e r . There i s no response t o 
t h i s , r e q u e s t i n t h e r e c o r d . 
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CONCLUSIONS OF LAW AND OPINION 

2867 

Former OAR 438-06-071 became e f f e c t i v e September 15, 1987. That r u l e 
p r o v i d e s : 

" F a i l u r e o f a p a r t y o r t h e p a r t y ' s r e p r e s e n t a t i v e 
t o appear a t t h e t i m e and p l a c e scheduled f o r a 
h e a r i n g i s a w a i v e r o f appearance. I f t h e p a r t y 
t h a t f a i l s t o appear i s t h e p a r t y t h a t r e q u e s t e d 
t h e h e a r i n g , t h e r e f e r e e s h a l l i s s u e an o r d e r d i s 
m i s s i n g t h e r e q u e s t f o r h e a r i n g f o r f a i l u r e t o 
appear u n l e s s a postponement i s g r a n t e d under 438-
0 6 0 - 0 8 1 ( s i c ) . " 

Both c l a i m a n t and h i s a t t o r n e y f a i l e d t o appear a t t h e Jan u a r y 5, 1990 
h e a r i n g . Former OAR 438-06-071 r e q u i r e d t h e Referee t o d i s m i s s c l a i m a n t ' s r e 
q u e s t f o r h e a r i n g u n l e s s a postponement was g r a n t e d . We i n t e r p r e t t h a t r u l e t o 
mean t h a t a Referee must c o n s i d e r a mo t i o n f o r postponement o f a h e a r i n g even 
a f t e r an o r d e r o f d i s m i s s a l has been i s s u e d under f o r m e r OAR 438-06-071 so l o n g 
as t h e Re f e r e e r e t a i n s j u r i s d i c t i o n . See Mark R. Luthy> 41 Van N a t t a 2132 
( 1 9 8 9 ) . I n t h e p r e s e n t case, c l a i m a n t ' s a t t o r n e y r e q u e s t e d a postponement 
( r e s c h e d u l i n g ) . The Referee d i d n o t r u l e on t h a t m o t i o n . 

Based upon t h e r e c o r d b e f o r e us, we cannot d e t e r m i n e why t h e r e was no r e 
qu e s t f o r a postponement b e f o r e t h e h e a r i n g , o r t h e reason f o r c l a i m a n t ' s coun
s e l ' s f a i l u r e t o appear a t h e a r i n g . A c c o r d i n g l y , we f i n d t h a t t h e r e c o r d has 
been i n c o m p l e t e l y developed. 

ORDER 

The Referee's o r d e r d a t e d January 17, 1990 i s v a c a t e d and t h e case i s r e 
manded t o Ref e r e e S c h u l t z f o r r e c o n s i d e r a t i o n . I f t h e Referee d e t e r m i n e s t h a t a 
postponement o f t h e January 5, 1990 h e a r i n g s h o u l d be g r a n t e d , t h e Referee s h a l l 
p r o c e e d w i t h a h e a r i n g c o n c e r n i n g t h e m e r i t s o f t h e c l a i m . 

December 28, 1990 C i t e as 42 Van N a t t a 2867 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
FRANKLIN H. KING, Claimant 

WCB Case Nos. 88-12747, 88-11016 & 88-12746 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r an e l e c t r i c a l shock; 
(2) u p h e l d SAIF's d e n i a l o f c l a i m a n t ' s r i g h t eye i n j u r y c l a i m ; (3) u p h e l d SAIF's 
d e n i a l o f c l a i m a n t ' s head i n j u r y c l a i m ; (4) up h e l d SAIF's d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a p r e e x i s t i n g p s y c h i a t r i c c o n d i t i o n ; and (5) d e c l i n e d t o 
assess p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r a l l e g e d l y u n r e a s o n a b l e d e n i a l s . 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , a g g r a v a t i o n and p e n a l t i e s and r e l a t e d 
a t t o r n e y f e e s . We a f f i r m . 



2868 F r a n k l i n H. K i n g , 42 Van N a t t a 2867 (1990V 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" and " U l t i m a t e F i n d i n g s o f F a c t " 
as o ur own, w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

SAIF's d e n i a l s o f c o m p e n s a b i l i t y and a g g r a v a t i o n were r e a s o n a b l e ! 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y and A g g r a v a t i o n 

We adopt t h e Referee's "Conclusions and Reasoning" as o u r own. C l a i m a n t 
f a i l e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s e l e c t r i c shock, eye and head i n 
j u r y c l a i m s and he a l s o f a i l e d t o e s t a b l i s h e i t h e r a symptomatic o r p a t h o l o g i c a l 
w o r s e n i n g o f h i s p r e e x i s t i n g p s y c h i a t r i c c o n d i t i o n . 

The R e f e r e e d i d n o t address c l a i m a n t ' s c o n t e n t i o n t h a t each o f SAIF's 
d e n i a l s were u n r e a s o n a b l e . We now address t h o s e i s s u e s . 

P e n a l t i e s and R e l a t e d A t t o r n e y Fees - C o m p e n s a b i l i t y D e n i a l s 
i 

Where t h e i n s u r e r has a l e g i t i m a t e doubt as t o i t s l i a b i l i t y and i s s u e s a 
d e n i a l based on t h a t d o u bt, i t s d e n i a l i s n o t unreas o n a b l e . Brown v. Ar g o n a u t 
I n s u r a n c e Co., 93 Or 588 (19 8 8 ) . 

Here, SAIF i s s u e d t h r e e d e n i a l s on J u l y 22, 1988: one r e g a r d i n g an 
October 1987 i n c i d e n t , one r e g a r d i n g a January 1988 i n c i d e n t , and one r e g a r d i n g 
a March 1988 i n c i d e n t . Each o f t h e d e n i a l s s t a t e d t h a t no i n j u r i e s r e q u i r i n g 
m e d i c a l t r e a t m e n t and/or d i s a b i l i t y r e s u l t e d from' t h e a l l e g e d i n c i d e n t s . 

We have a l r e a d y found t h a t c l a i m a n t f a i l e d t o meet h i s burden o f p r o v i n g 
t h e c o m p e n s a b i l i t y o f each o f t h e t h r e e i n c i d e n t s . F u r t h e r , t h e m e d i c a l e v i 
dence e s t a b l i s h e s t h a t t h e o n l y a l l e g e d t r e a t m e n t c l a i m a n t r e c e i v e d f o r t h e s e . 
a l l e g e d i n c i d e n t s was s p i r i t u a l i n n a t u r e . While such t r e a t m e n t may be compens
a b l e under ORS 656.010, we f i n d t h a t t h e r e was i n s u f f i c i e n t e v i d e n c e t o e s t a b 
l i s h t h e c o m p e n s a b i l i t y o f such t r e a t m e n t . Because SAIF was w i t h o u t any e v i 
dence o f m e d i c a l t r e a t m e n t f o r t h e a l l e g e d i n c i d e n t s , we f i n d t h a t SAIF had a 
l e g i t i m a t e d o ubt as t o i t s l i a b i l i t y f o r such a l l e g e d i n c i d e n t s . C o n s e q u e n t l y , 
we c o n c l u d e t h a t SAIF a c t e d r e a s o n a b l y i n i s s u i n g i t s d e n i a l s . 

P e n a l t i e s and R e l a t e d A t t o r n e y ' F e e s - D e n i a l o f ; A g g r a v a t i o n • 

As s t a t e d e a r l i e r , where t h e i n s u r e r has a l e g i t i m a t e doubt as t o i t s l i a 
b i l i t y and i s s u e s a d e n i a l based on t h a t doubt, i t s d e n i a l i s n o t u n r e a s o n a b l e . 
Brown v. Argonaut I n s u r a n c e Co., supra. 

SAIF i s s u e d i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m based upon r e c e i p t 
o f two i n c o n s i s t e n t p s y c h i a t r i c r e p o r t s . Given t h e f a c t t h a t one r e p o r t sup
p o r t e d a w o r s e n i n g and t h e o t h e r d i d not s u p p o r t a w o r s e n i n g , we f i n d t h a t SAIF 
had a l e g i t i m a t e doubt as t o t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
T h e r e f o r e , we f i n d t h a t SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n . c l a i m was l i k e 
w i s e r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 1, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
TERRANCE C. MANN, Claimant 

WCB Case No. 89-21802 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Crumme's o r d e r t h a t : 
(1) awarded 19 p e r c e n t (28.5 degrees) scheduled permanent d i s a b i l i t y f o r a l o s s 
o f use o r f u n c t i o n o f t h e r i g h t f o r e a r m , whereas a D e t e r m i n a t i o n Order had 
awarded no permanent d i s a b i l i t y ; and (2) assessed a p e n a l t y and r e l a t e d a t t o r n e y 
f e e f o r an a l l e g e d l y unreasonable d e n i a l . On r e v i e w , t h e i s s u e s a r e e x t e n t o f 
sc h e d u l e d permanent d i s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We m o d i f y i n 
p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s r i g h t arm on May 26, 1988, w h i l e w o r k i n g 
as a gauge mechanic. Dr. U t t e r b a c k , M.D., diagnosed a s m a l l f l a k e f r a c t u r e i n 
c l a i m a n t ' s r i g h t w r i s t and recommended t h a t c l a i m a n t work l i g h t d u t y . (Ex. 2 ) . 
Cl a i m a n t remained on l i g h t d u t y f o r about s i x weeks and t h e r e a f t e r r e t u r n e d t o 
h i s r e g u l a r d u t i e s as a gauge mechanic. ( T r . 23-24). He c o n t i n u e d t r e a t m e n t 
w i t h Dr. U t t e r b a c k u n t i l he was d e c l a r e d m e d i c a l l y s t a t i o n a r y on August 30, 
1988, w i t h no permanent impairment. 

I n October 1988, c l a i m a n t r e t u r n e d t o Dr. U t t e r b a c k w i t h c o m p l a i n t s o f i n 
c r e a s e d p a i n . He c o n t i n u e d t r e a t m e n t u n t i l he was d e c l a r e d m e d i c a l l y s t a t i o n a r y 
on May 22, 1989. At t h a t t i m e , Dr. U t t e r b a c k suggested t h a t c l a i m a n t undergo an 
ind e p e n d e n t m e d i c a l e x a m i n a t i o n t o de t e r m i n e whether he had any permanent 
i m p a i r m e n t a t t r i b u t a b l e t o h i s i n j u r y . (Ex. 8 ) . 

On June 6, 1989, c l a i m a n t began work as a s h i f t e l e c t r i c i a n . He had r e 
q u e s t e d t o work as s h i f t e l e c t r i c i a n b e f o r e h i s i n j u r y and t h e p o s i t i o n change 
was u n r e l a t e d t o h i s i n j u r y . ( T r . 5 5 ) . 

I n response t o Dr. U t t e r b a c k ' s s u g g e s t i o n , Dr. B u t t o n , M.D., examined 
c l a i m a n t on August 23, 1989, October 2, 1989, and December 18, 1989. Dr. B u t t o n 
p e r f o r m e d g r i p s t r e n g t h exams on c l a i m a n t and r e p o r t e d : 

August 2 3 r d October 2nd December l'8th 
R i g h t g r i p 24 kg 31 kg 22 kg 
( i n j u r e d ) 

L e f t g r i p 49 kg 68 kg 59 kg 
( u n i n j u r e d ) 

Dr. B u t t o n d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y on December 18, 1989, 
w i t h no o b j e c t i v e e v i d e n c e o f g r i p s t r e n g t h l o s s . (Ex. 1 1 ) . 

A D e t e r m i n a t i o n Order i s s u e d on February 23, 1990, a w a r d i n g no t e m p o r a r y 
o r permanent d i s a b i l i t y . (Ex. 1 3 ) . 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has c h r o n i c p a i n i n h i s 
r i g h t hand, w r i s t and f o r e a r m t h a t l i m i t s h i s a b i l i t y t o engage i n r e p e t i t i v e 
a c t i v i t i e s . 
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CONCLUSIONS OF LAW AND OPINION 
Permanent D i s a b i l i t y 

The R e f e r e e awarded c l a i m a n t permanent d i s a b i l i t y f o r d i m i n i s h e d g r i p 
s t r e n g t h i n h i s r i g h t hand and f o r . a c h r o n i c c o n d i t i o n t h a t l i m i t s t h e r e p e t i 
t i v e use o f h i s r i g h t hand and fo r e a r m . We adopt t h e Referee's r e a s o n i n g and 
c o n c l u s i o n c o n c e r n i n g an award o f 5 p e r c e n t f o r c l a i m a n t ' s c o n d i t i o n l i m i t i n g 
t h e r e p e t i t i v e use o f h i s hand and fo r e a r m . We d i s a g r e e , however, t h a t c l a i m a n t 
has s u f f e r e d a l o s s o f f u n c t i o n due t o a l o s s o f g r i p s t r e n g t h . 

C l a i m a n t r e l i e s on t h e g r i p s t r e n g t h t e s t s p e r f o r m e d by Dr. B u t t o n . We do 
no t c o n s i d e r t h e g r i p s t e n g t h measurements evidence t h a t c l a i m a n t has s u s t a i n e d 
permanent i m p a i r m e n t as a r e s u l t o f h i s compensable i n j u r y . W h i l e t h o s e 
measurements suggested t h a t c l a i m a n t r e t a i n e d o n l y 70 p e r c e n t g r i p s t r e n g t h , Dr. 
B u t t o n d i d n o t c o n c l u d e t h a t t h e y i n d i c a t e d permanent i m p a i r m e n t . R a t h e r , he 
s p e c i f i c a l l y c o n c l u d e d t h a t t h e measurements l a c k e d o b j e c t i v e v a l i d i t y due t o a 
l a c k o f f u l l e f f o r t on c l a i m a n t ' s p a r t d u r i n g t e s t i n g . < He b a s e d ' h i s c o n c l u s i o n 
on t h e w i l d f l u c t u a t i o n s i n t h e g r i p . s t r e n g t h measurements i n b o t h hands, t h e 
l a c k o f r i g h t arm a t r o p h y and t h e e q u a l wear p a t t e r n o f c l a i m a n t ' s hands. 

C o n s e q u e n t l y , we conclu d e t h a t c l a i m a n t has f a i l e d t o p r o v e by a p r e p o n 
derance o f t h e e v i d e n c e t h a t he has s u f f e r e d a l o s s o f f u n c t i o n due t o a l o s s o f 
g r i p s t r e n g t h . A c c o r d i n g l y , g r i p s t r e n g t h w i l l n o t be c o n s i d e r e d i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . 

P e n a l t i e s and A t t o r n e y Fees \, 

A p e n a l t y and r e l a t e d a t t o r n e y f e e may be assessed when a c a r r i e r "unrea
s o n a b l y d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." ORS 656.'262 (10) ; 
65 6 . 3 8 2 ( 1 ) . The reasonableness o f a c a r r i e r ' s d e l a y and r e s i s t a n c e t o t h e pay
ment o f compensation must be c o n s i d e r e d i n t h e l i g h t o f a l l t h e i n f o r m a t i o n 
a v a i l a b l e t o t h e i n s u r e r . Brown v. Argonaut I n s u r a n c e Co., 93 Or App 588 ; 

(1988) . 
The R e f e r e e fo u n d t h a t t h e employer's p r o c e s s i n g o f t h e c l a i m a s n o n d i s -

a b l i n g was u n r e a s o n a b l e and assessed a p e n a l t y and an i n s u r e r - p a i d a t t o r n e y f e e . 
He r e l i e d on t h e f a c t t h a t , because t h e employer k e p t c l a i m a n t on l i g h t d u t y un
t i l June 6, 1989, i t t a c i t l y r e c o g n i z e d t h a t c l a i m a n t had a c o n t i n u i n g i m p a i r 
ment. He, t h e r e f o r e , c o n c l u d e d t h a t processing' t h e c l a i m as n o n d i s a b l i n g 
u n r e a s o n a b l y d e l a y e d c l o s u r e and r a t i n g o f permanent d i s a b i l i t y . 

We do n o t c o n s i d e r t h e employer's a c t i o n s u n r e a s o n a b l e . C l a i m a n t remained 
on l i g h t d u t y o n l y u n t i l e a r l y J u l y 1988, a t which t i m e he r e t u r n e d t o h i s r e g u 
l a r d u t i e s as a gauge mechanic. ( T r . 23-24). The d a t e r e l i e d upon-by t h e Ref
e r e e , June 6, 1989, i s t h e d a t e c l a i m a n t began work as a s h i f t e l e c t r i c i a n . 
C l a i m a n t l o s t no wages because o f h i s i n j u r y and d i d n o t r e q u e s t t i m e l o s s . 
Moreover, Dr. U t t e r b a c k d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y on August 30, 
1988, w i t h no permanent impa i r m e n t . 

Under- t h o s e c i r c u m s t a n c e s , we do n o t f i n d t h e employer's p r o c e s s i n g t h e 
c l a i m as n o n d i s a b l i n g t o have been unreasonable. A c c o r d i n g l y , t h e award o f a 
p e n a l t y and a t t o r n e y f e e i s n o t w a r r a n t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 23, 1990 i s m o d i f i e d i n p a r t and r e v e r s e d 
i n p a r t . I n l i e u o f t h e Referee's award and i n a d d i t i o n t o t h e D e t e r m i n a t i o n 
Order award o f sc h e d u l e d permanent d i s a b i l i t y , c l a i m a n t i s awarded 5 p e r c e n t 
(7.5 d e grees) s c h e d u l e d permanent d i s a b i l i t y f o r a l o s s o f use o r f u n c t i d n o f 
t h e r i g h t f o r e a r m . The Referee's assessed 15 p e r c e n t p e n a l t y and r e l a t e d a t t o r 
ney f e e o f $600 i s r e v e r s e d . • 
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I n t h e M a t t e r o f t h e Compensation o f 
JAY D. MARRIN6TON, Claimant 

WCB Case No. 89-15308 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Foss, W h i t t y , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee'Mongrain's o r d e r w h i c h i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d d i s a b i l i t y f o r t h e l o s s o f use and f u n c t i o n o f h i s r i g h t 
arm f r o m 4 p e r c e n t (7.68 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 19 
p e r c e n t (36.48 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f sch e d u l e d d i s a b i l i t y . 
We m o d i f y . 

FINDINGS OF FACT 

C l a i m a n t e x p e r i e n c e d a compensable r i g h t arm i n j u r y on June 5, 1988. (Ex. 
1 ) . He underwent s u r g e r y on November 30, 1988 t o r e l i e v e c o mpression neuropathy 
o f t h e median ne r v e beneath t h e p r o n a t o r i n t e r e s t muscle. (Ex. 1 5 ) . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on May 22, 1989. (Ex. 2 1 ) . A June 22, 
1989 D e t e r m i n a t i o n Order awarded c l a i m a n t 4 p e r c e n t s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y f o r t h e r i g h t arm. 

Cl a i m a n t has a c h r o n i c r i g h t arm c o n d i t i o n t h a t l i m i t s r e p e t i t i v e use o f 
h i s r i g h t arm. 

He e x p e r i e n c e s l o s s o f r i g h t elbow e x t e n s i o n e q u a l t o 4 p e r c e n t d i s a b i l i t y 
o f t h e r i g h t arm. 

Cl a i m a n t has n o t e s t a b l i s h e d t h e e x t e n t o f any l o s s o f g r i p s t r e n g t h . 

CONCLUSIONS OF LAW AND OPINION 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e dat e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on May 22, 1989, 
and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on June 22, 1989, we a p p l y t h e 
" s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m 
a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-35-
010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y . 

The Referee awarded c l a i m a n t an a d d i t i o n a l 15 p e r c e n t s c h e d u l e d d i s a b i l i t y 
f o r h i s r i g h t arm c o n d i t i o n . We m o d i f y . 

The Referee found t h a t c l a i m a n t s u f f e r e d 4 p e r c e n t d i s a b i l i t y f o r r i g h t 
arm i m p a i r m e n t . See former OAR 436-35-100(2). The p a r t i e s do n o t d i s p u t e t h i s 
f i n d i n g . 
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The R e f e r e e f o u n d i t was r e a s o n a b l e t o conclude t h a t c l a i m a n t ' s l o s s o f 
g r i p s t r e n g t h was due t o median nerve damage. Consequently, g r i p s t r e n g t h was 
r a t a b l e p u r s u a n t t o f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( d ) . We d i s a g r e e . 

I n t h i s case t h e r e i s no m e d i c a l evidence o f nerve i m p a i r m e n t f o l l o w i n g 
t h e November 1988 s u r g e r y . On January 16, 1989, c l a i m a n t ' s o p e r a t i n g surgeon, 
Dr. Workland r e l e a s e d c l a i m a n t t o work, f r e e o f r e s t r i c t i o n s . (Ex. 1 8 ) . More
o v e r , on A p r i l 12, 1989, Dr. Samuel, c h i r o p r a c t o r , n o t e d t h a t c l a i m a n t ' s hand 
was f r e e o f numbness. . (Ex. 1 9 ) . There i s no c o n t r a r y m e d i c a l e v i d e n c e . 
A c c o r d i n g l y , because t h e r e i s no evidence o f permanent nerve damage, c l a i m a n t ' s 
g r i p s t r e n g t h cannot be r a t e d i n accordance w i t h f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( d ) . 

We a l s o n o t e t h a t a l t h o u g h Dr. Samuel found t h a t c l a i m a n t c o u l d g e n e r a t e a 
t o t a l o f 64 kg o f f o r c e w i t h t h r e e squeezes w i t h t h e r i g h t hand, he f a i l e d t o 
i n d i c a t e what i s normal f o r g r i p s t r e n g t h , and we can f i n d no s t a n d a r d i n t h e 
AMA G u i d e l i n e s f o r R a t i n g Permanent Impairment. See f o r m e r OAR 4 3 6 - 3 5 - 0 0 5 ( 1 ) ; 
Gary L. Waldrupe, 42 Van N a t t a 2623 (1990). A c c o r d i n g l y , we a r e n o t a b l e t o 
r a t e ' g r i p s t r e n g t h . 

C h r o n i c C o n d i t i o n L i m i t i n g R e p e t i t i v e Use 

A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t does s u f f e r f r o m a 
c h r o n i c c o n d i t i o n w h i c h l i m i t s t h e r e p e t i t i v e use o f h i s r i g h t arm. 

Former OAR 436-35-010(7) p r o v i d e s f o r a 5 p e r c e n t d i s a b i l i t y award f o r 
c h r o n i c c o n d i t i o n s w h i c h l i m i t r e p e t i t i v e use o f a s c h e d u l e d body p a r t . 

C l a i m a n t e x p e r i e n c e s p a i n a f t e r r e p e t i t i v e g r i p p i n g . ( T r . 9 ) . He i s 
f o r c e d t o . r e l e a s e i t e m s h e l d w i t h h i s r i g h t hand because o f t h e p a i n . Moreover, 
Dr. Samuel r e p o r t e d t h a t g r i p p i n g , p u l l i n g , and p u s h i n g i n c r e a s e s c l a i m a n t ' s 
r i g h t arm p a i n . (Ex. 2 0 - 1 ) . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o 
an a d d i t i o n a l 5 p e r c e n t impairment f o r h i s c h r o n i c r i g h t arm c o n d i t i o n l i m i t i n g 
r e p e t i t i v e use. Former OAR 436-35-010(7). 

C o m p u t a t i o n o f Scheduled Permanent D i s a b i l i t y 

To a r r i v e a t c l a i m a n t ' s t o t a l i m p a i r m e n t , we combine t h e v a l u e a s s i g n e d 
f o r l o s s o f r e p e t i t i v e use o f t h e r i g h t arm (5) w i t h t h e v a l u e a s s i g n e d f o r l o s s 
o f r ange o f m o t i o n o f t h e r i g h t arm (4) t o a r r i v e a t a t o t a l i m p a i r m e n t v a l u e o f 
8.8 p e r c e n t . Former OAR 436-35-100(8). That d i s a b i l i t y i s rounded t o t h e n e x t 
h i g h e r p e r c e n t a g e . Former OAR 436-35-280(7). c l a i m a n t ' s permanent d i s a b i l i t y 
under t h e " s t a n d a r d s " i s , t h e r e f o r e 9 p e r c e n t (17.28 degrees) f o r t h e r i g h t arm 
c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 18, 1989 i s m o d i f i e d . I n l i e u o f t h e 
R e f e r e e ' s award and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 
5 p e r c e n t (9.6 degrees) scheduled permanent d i s a b i l i t y f o r t h e l o s s o f use o r 
f u n c t i o n o f t h e r i g h t arm, f o r a t o t a l award t o d a t e o f 9 p e r c e n t (17.28 
d e g r e e s ) . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARK A. OSTERMILLER, Claimant 

WCB Case Nos. 89-13019 & 89-08127 
ORDER ON REVIEW 

Malagon, e t a l . . C l aimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r a l e f t l e g 
b r u i s e ; and (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r a p s y c h o l o g i c a l c o n d i t i o n . Claimant moves t o remand f o r t h e t a k i n g o f a d d i 
t i o n a l e v i d e n c e . On r e v i e w , t h e i s s u e s a r e remand and c o m p e n s a b i l i t y . We deny 
t h e m o t i o n and r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t has s u f f e r e d c h r o n i c headaches, f a t i g u e , d i s o r i e n t a t i o n , i m b a l 
ance, and in s o m n i a s i n c e 1981 and c o n t i n u i n g u n t i l t h e d a t e o f h e a r i n g . The 
s e v e r i t y o f t h o s e c o m p l a i n t s v a r i e d d u r i n g t h e y e a r s . I n 1981, c l a i m a n t was 
di a g n o s e d w i t h c h r o n i c a n x i e t y w i t h t e n s i o n headaches. C l a i m a n t a l s o s u f f e r s 
f r o m h y p e r t e n s i o n s i n c e 1986, h y p e r c h o l e s t e r o l e m i a s i n c e 1988, o b e s i t y and 
o c c a s i o n a l h e a r i n g d e f i c i e n c y . 

C l a i m a n t worked as a bank t e l l e r f o r P a c i f i c Western Bank fr o m 1980 u n t i l 
1983. D u r i n g t h a t t i m e , he was s u b j e c t e d t o a bank r o b b e r y and complained o f 
w o r k - r e l a t e d s t r e s s . (Ex. a - 2 ) . No c l a i m was f i l e d f o r t h a t i n c i d e n t . 

I n J u l y 1985, c l a i m a n t began w o r k i n g f o r F i r s t I n t e r s t a t e Bank as a T e l l e r 
Grade 5. I n March 1986, a f t e r a good performance e v a l u a t i o n , i n c l u d i n g marks o f 
e x c e e d i n g e x p e c t a t i o n s (EE) and f u l l performance (FP), c l a i m a n t was promoted t o 
T e l l e r Grade 6. 

I n 1986, c l a i m a n t began e x p e r i e n c i n g stomach problems, i n c l u d i n g nausea 
and c h e s t p a i n . 

I n 1987, c l a i m a n t was t r a n s f e r r e d t o t h e employer's S p r i n g f i e l d Branch 
O f f i c e . I n September 1987, he was promoted t o T e l l e r Grade 7 and g i v e n a u t h o 
r i z e d s i g n i n g a u t h o r i t y and s u p e r v i s o r y d u t i e s . C l a i m a n t ' s p o s i t i o n i n c l u d e d 
b e i n g i n t e r r u p t e d r e g u l a r l y w h i l e p e r f o r m i n g c o m p l i c a t e d a c c o u n t i n g and a u d i t i n g 
t a s k s . 

I n J u l y 1988, c l a i m a n t complained o f m o o d / p e r s o n a l i t y changes, o n g o i n g f o r 
t h r e e months, t o Dr. Ko e s t e r , M.D. I n December 1988, c l a i m a n t t o o k a two week 
v a c a t i o n . 

I n January 1989, c l a i m a n t began r e c e i v i n g t r e a t m e n t f r o m Dr. Mossberg, 
M.D., f o r c o m p l a i n t s o f r i n g i n g i n t h e head, n o n e x e r t i o n a l e p i s o d e s o f c h e s t 
p r e s s u r e , l i g h t - h e a d e d n e s s , headaches and nausea. Mossberg t r e a t e d c l a i m a n t 
c o n s e r v a t i v e l y . EMG and MRI s t u d i e s were i n t e r p r e t e d by Dr. K n a c k s t e d t , M.D., 
t o be n o r m a l . 

On F e b r u a r y 15, 1989, c l a i m a n t became l i g h t - h e a d e d w h i l e r e t u r n i n g t o work 
a f t e r a b r e a k , b l a c k e d o u t and f e l l down some s t a i r s . He was t a k e n t o t h e hos
p i t a l where Dr. Morgan n o t e d no s p e c i f i c i n j u r i e s and diagnosed an imbalance 
d i s o r d e r , e t i o l o g y unknown. Claimant missed o n l y one day o f work. 
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On F e b r u a r y 22, 1989, c l a i m a n t f i l e d an i n j u r y c l a i m f o r a l e f t l e g b r u i s e 
r e s u l t i n g f r o m t h e f a l l . That i n j u r y c l a i m was de n i e d on A p r i l 18, 1989. 

I n March 1989, a f t e r p s y c h o l o g i c a l c o u n s e l i n g and r e l a x a t i o n e x e r c i s e s , 
c l a i m a n t ' s c o m p l a i n t s o f headaches and d e p r e s s i o n improved. H i s c o m p l a i n t s o f 
d i s e q u i l i b r i u m c o n t i n u e d . 

I n A p r i l 1989, c l a i m a n t was e v a l u a t e d by Dr. Tearse, n e u r o l o g i s t . The 
f o l l o w i n g day, c l a i m a n t was e v a l u a t e d by Dr. McConochie, p s y c h o l o g i s t . 
McConochie r e f e r r e d c l a i m a n t t o Dr. Reed, p s y c h o l o g i s t , w i t h whom c l a i m a n t began 
t r e a t m e n t on a week l y b a s i s . 

I n May 1989, c l a i m a n t f i l e d a j o b - r e l a t e d s t r e s s c l a i m and t o o k a 30-day 
l e a v e o f absence as recommended by Dr. Reed. The c l a i m f o r a s t r e s s c o n d i t i o n 
was d e n i e d on June 22, 1989. Claimant r e q u e s t e d a h e a r i n g on b o t h d e n i a l s . 

I n June 1989, c l a i m a n t underwent an independent e v a l u a t i o n by t h e 
O r t h o p a e d i c C o n s u l t a n t s and a p s y c h o l o g i c a l e v a l u a t i o n by Dr. P a r v a r e s h . 

From January 1988 t o March 1989, t h e employer's s t a f f was reduc e d f r o m 
13.7 t o 12.7 f u l l - t i m e s t a f f . The r e d u c t i o n i n s t a f f r e s u l t e d f r o m a decreased 
need f o r l o a n s e r v i c e s , a u t o m a t i o n o f c e r t a i n bank t r a n s a c t i o n s and a g e n e r a l 
i z e d r e d u c t i o n i n work q u a n t i t y . Claimant's w o r k l o a d i n c r e a s e d t e m p o r a r i l y due 
t o t h e r e d u c t i o n o f s t a f f , b u t no o v e r t i m e was ever e x p e c t e d o r r e q u e s t e d o f 
c l a i m a n t . 

The h e a r i n g was convened and c l o s e d on September 1, 1989. On November 5, 
1990, c l a i m a n t moved t o remand f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . 

ULTIMATE FINDINGS OF FACT 

The r e c o r d has n o t been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i 
c i e n t l y d e v e l o p e d . 

C l a i m a n t s u f f e r s from a s o m a t i z a t i o n d i s o r d e r w i t h s t r e s s and a n x i e t y . 
H i s d i s o r d e r i s m a n i f e s t e d by f e e l i n g s o f f a t i g u e , i n s o m n i a , d i s e q u i l i b r i u m 
( d i z z i n e s s ) and c h e s t p a i n s . Claimant a l s o s u f f e r s f r o m a p e r s o n a l i t y p r o b l e m 
t h a t p r e v e n t s him fr o m d o i n g an a c c u r a t e ^ e l f - a s s e s s r a e n t due t o h i s needs t o 
p l e a s e o t h e r s and appear competent. 

C l a i m a n t ' s a n x i e t y and s t r e s s d i d n o t a r i s e o u t o f o r i n t h e c o u r s e o f h i s 
employment. 

C l a i m a n t ' s i n j u r y d i d n o t a r i s e o u t o f or i n t h e course o f employment. 

CONCLUSIONS OF LAW AND OPINION 
Remand 

C l a i m a n t seeks remand f o r t h e purpose o f i n t r o d u c i n g i n t o t h e r e c o r d a 
m e d i c a l r e p o r t a u t h o r e d by Dr. Reed dat e d October 19, 1990. The employer ob
j e c t s t o c l a i m a n t ' s m o t i o n , a r g u i n g t h a t t h e r e p o r t has no b e a r i n g on t h e com
p e n s a b i l i t y o f e i t h e r c l a i m a n t ' s i n j u r y c l a i m o r h i s o c c u p a t i o n a l d i s e a s e c l a i m . 
We agree w i t h t h e employer and deny t h e m o t i o n . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 ( 1 9 8 6 ) . A f t e r o u r 
r e v i e w o f Dr. Reed's October 19, 1990 r e p o r t f o r t h e purposes o f d e t e r m i n i n g 
w h e t h e r remand i s a p p r o p r i a t e , we f i n d t h a t i t s c o n t e n t s has no b e a r i n g on t h e 
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i s s u e s b e f o r e us, i . e . , c o m p e n s a b i l i t y . T h e r e f o r e , we c o n c l u d e t h a t t h e r e c o r d 
has n o t been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d and 
deny c l a i m a n t ' s m o t i o n . 

C o m p e n s a b i l i t y o f P s y c h o l o g i c a l C o n d i t i o n 

The Referee found t h a t c l a i m a n t met h i s burden o f e s t a b l i s h i n g t h e com
p e n s a b i l i t y o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r m e n t a l s t r e s s . We d i s a g r e e . 

C l a i m a n t must pr o v e t h a t he has a mental d i s o r d e r w i t h a d i a g n o s i s t h a t i s 
g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community; and t h a t t h e 
e v e n t s w h i c h a r e t h e source o f h i s s t r e s s e x i s t i n "a r e a l and o b j e c t i v e sense." 
ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) & 656.802(2(a) & ( c ) . Moreover, he must p r o v e by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t h i s c o n d i t i o n arose o u t o f and i n t h e c o u r s e o f h i s em
p l o y m e n t . ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) . To e s t a b l i s h t h a t h i s c o n d i t i o n a r o s e o u t o f and 
i n t h e c o u r s e o f h i s employment, c l a i m a n t must prove by c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t h i s work exposure was a m a t e r i a l cause o f h i s c o n d i t i o n . 
ORS 656.266; Deborah Andersen, 42 Van N a t t a 513 ( 1 9 9 0 ) ; Donna E. Aschbacher, 
41 Van N a t t a 1242 ( 1 9 8 9 ) ; E l l e n L. Crawford, 41 Van N a t t a 1257 ( 1 9 8 9 ) . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b - . 
l i s h by c l e a r and c o n v i n c i n g evidence t h a t h i s c o n d i t i o n arose o u t o f and i n t h e 
c o u r s e o f h i s employment. 

F i r s t , c l a i m a n t has complained o f symptoms o f f a t i g u e , i n s o m n i a , d i z z i n e s s 
and c h e s t p a i n s i n c e as e a r l y as 1981. He r e c e i v e d c o n s e r v a t i v e t r e a t m e n t f o r 
t h o s e c o n d i t i o n s from numerous p h y s i c i a n s from 1981 t h r o u g h 1989. 

Second, c l a i m a n t ' s r e p o r t s o f when h i s s t r e s s symptoms began a r e i n c o n s i s 
t e n t . I n January 1989, c l a i m a n t i n d i c a t e d t o Dr. Mossberg t h a t he j u s t r e c e n t l y 
began f e e l i n g depressed f o r no reason. On February 9, 1989, c l a i m a n t i n d i c a t e d 
t o Dr. K n a c k s t e d t , M.D., t h a t he had e x p e r i e n c e d a c o n s t a n t d i z z y s e n s a t i o n 
w i t h l i g h t - h e a d e d n e s s f o r t h r e e t o f o u r weeks. On Febr u a r y 15, 1989, as a 
r e s u l t o f c l a i m a n t ' s f a l l a f t e r becoming d i z z y , Dr. Morgan d i a g n o s e d a b a l a n c e 
d i s o r d e r w i t h no e t i o l o g y . The f o l l o w i n g day, Dr. Tearse d i a g n o s e d i d i o p a t h i c 
g a i t i n s t a b i l i t y , p r o b a b l y due t o v e s t i b u l o p a t h y . C l a i m a n t r e p o r t e d t o Tearse 
t h a t he had e x p e r i e n c e d d i z z i n e s s and an imbalance and swaying f e e l i n g f o r s i x 
weeks and headaches f o r one month. 

I n A p r i l 1989, c l a i m a n t r e p o r t e d t o Dr. McConochie, p s y c h o l o g i s t , t h a t h i s 
symptoms began i n December 1988 w h i l e on v a c a t i o n . 

I n l a t e A p r i l and May 1989, c l a i m a n t r e p o r t e d t o Dr. Reed, p s y c h o l o g i s t , 
t h a t h i s symptoms began when he was t r a n s f e r r e d t o t h e S p r i n g f i e l d Branch 
O f f i c e , w h i c h was i n September 1987. Claimant r e p o r t e d t o Reed t h a t t h e symp
toms decreased w h i l e on v a c a t i o n , b u t i n c r e a s e d upon h i s r e t u r n t o work. 

I n June 1989, c l a i m a n t r e p o r t e d t o t h e O r t h o p a e d i c C o n s u l t a n t s t h a t h i s 
symptoms began as e a r l y as November 1988. That same month, c l a i m a n t r e p o r t e d t o 
Dr. P a r v a r e s h t h a t h i s symptoms began sometime i n t h e f a l l o f 1988. 

F i n a l l y , t h e m e d i c a l r e c o r d p r o v i d e s f u r t h e r s u p p o r t t h a t c l a i m a n t ' s 
m e n t a l s t r e s s i s n o t w o r k - r e l a t e d . 

C l a i m a n t r e p o r t e d t o Dr. McConochie t h a t h i s j o b was f i n e , t h e r e were no 
problems o r changes a s s o c i a t e d w i t h h i s j o b , he was happy w i t h b a n k i n g , and h i s 
p e r f o r m a n c e e v a l u a t i o n s had been e x c e l l e n t . A f t e r h i s e v a l u a t i o n , McConochie 
o p i n e d t h a t c l a i m a n t was an o v e r l y r e l i g i o u s , c o n f o r m i n g and c o n v e n t i o n a l person 
l a c k i n g i n i n s i g h t w i t h a n e u r o t i c p e r s o n a l i t y . McConochie o p i n e d t h a t an 
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"a p p a r e n t s o m a t i z a t i o n d i s o r d e r and modest i n t e l l i g e n c e , c o m p l i c a t e d by u n d e r l y 
i n g dependent p e r s o n a l i t y and h i g h l y r e l i g i o u s u p b r i n g i n g and s o c i a l o u t l o o k " 
appear t o account f o r c l a i m a n t ' s problems. (Ex. 4 d - 2 ) . 

Dr. P a r v a r e s h , a f t e r h i s e v a l u a t i o n , r e p o r t e d t h a t c l a i m a n t s u f f e r s f r o m 
an a n x i e t y , p a n i c and psychosomatic d i s o r d e r o f which t h e e t i o l o g y was u n c l e a r . 
P a r v a r e s h o p i n e d t h a t i t was " m e d i c a l l y improbable t h a t t h e a n x i e t y a t t a c k s and 
p a n i c [ w e r e ] m a t e r i a l l y c o n t r i b u t e d t o by [ c l a i m a n t ' s ] work." (Ex. 1 2 ) . 

C o n t r a r y t o t h e o p i n i o n s o f Parvaresh and McConochie, Dr. Reed o p i n e d t h a t 
c l a i m a n t ' s s t r e s s c o n d i t i o n was w o r k - r e l a t e d . She based her o p i n i o n on; 
c l a i m a n t ' s r e p o r t s t h a t h i s symptoms were r e l i e v e d w h i l e he was on v a c a t i o n , b u t 
r e t u r n e d when he r e t u r n e d t o work. (Ex. 7 ) . Reed's o p i n i o n i s c o n c l u s o r y . 
T h e r e f o r e , we do n o t f i n d i t p e r s u a s i v e i n d e t e r m i n i n g whether c l a i m a n t ' s s t r e s s 
i s w o r k - r e l a t e d . Moe v. C e i l i n g Systems, 44 Or App 429 ( 1 9 8 0 ) . 

We f i n d t h e more w e l l - r e a s o n e d o p i n i o n s o f Drs. McConochie and P a r v a r e s h 
t o be p e r s u a s i v e . Somers v. SAIF, 77 Or App 259, 262 ( 1 9 8 6 ) ; See Hammons v. 
P e r i n i Corp., 43 Or App 299, 302 (1979). 

G i v e n c l a i m a n t ' s l o n g h i s t o r y o f symptoms, h i s i n c o n s i s t e n t r e p o r t s o f 
when t h o s e symptoms a c t u a l l y began, and t h e m e d i c a l o p i n i o n s o f Drs. P a r v a r e s h 
and McConochie, we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t m e n t a l s t r e s s 
c o n d i t i o n a r o s e o u t o f and i n t h e course o f h i s employment. 

C o m p e n s a b i l i t y o f I n j u r y Claim 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s f a l l was caused by symptoms w h i c h were 
b r o u g h t on by c l a i m a n t ' s work w i t h t h e employer. We d i s a g r e e . 

C l a i m a n t has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h a t 
h i s i n j u r y a r o s e o u t o f and i n t h e course o f h i s employment. ORS 6 5 6 . 0 0 5 ( 8 ) ; 
ORS 656.266. The Supreme Court has adopted,a u n i t a r y w o r k - c o n n e c t i o n approach: 
" I f t h e i n j u r y has s u f f i c i e n t work r e l a t i o n s h i p , t h e n i t a r i s e s o u t o f and i n 
t h e c o u r s e o f employment and t h e s t a t u t e i s s a t i s f i e d . " Roger v. SAIF, 289 Or 
633, 643 ( 1 9 8 0 ) . 

We p r o c e e d t o c o n s i d e r c l a i m a n t ' s c l a i m under t h e u n i t a r y w o r k - c o n n e c t i o n 
a n a l y s i s as e x p l a i n e d i n P h i l A. L i v e s l e y Co. v. Russ, 296 Or 25 ( 1 9 8 3 ) , i n 
w h i c h t h e C o u r t adopted t h e "quantum", approach i n r e g a r d t o " a r i s i n g o u t o f " and 
" i n t h e c o u r s e . " There a r e two prongs t o t h e "quantum" approach: t h e " c o u r s e , 
o f employment" p r o n g and t h e " a r i s i n g o u t o f employment" pro n g . 

There i s no q u e s t i o n t h a t c l a i m a n t ' s i n j u r y o c c u r r e d i n t h e " c o u r s e o f " 
c l a i m a n t ' s employment. The i s s u e i s whether c l a i m a n t has e s t a b l i s h e d t h a t h i s 
i n j u r y "arose o u t o f " h i s employment. The " a r i s i n g o u t o f employment" p r o n g o f 
t h e a n a l y s i s r e q u i r e s t h a t c l a i m a n t show a c a u s a l l i n k between t h e o c c u r r e n c e o f 
t h e i n j u r y and a r i s k connected w i t h h i s employment. I n a n a l y z i n g t h i s r i s k 
f a c t o r we now d e t e r m i n e whether t h e i n j u r y had i t s o r i g i n i n a r i s k c o n n e c t e d 
w i t h t h e employment o r r a t i o n a l l y and n a t u r a l l y i n c i d e n t a l t h e r e t o . P h i l A. 
L i v e s l e y , s u p r a , 296 Or a t 29-30. 

Here, c l a i m a n t e x p e r i e n c e d a " l e f t l e g b r u i s e , " a f t e r f a l l i n g down s t a i r s 
a t work. C l a i m a n t contends t h a t t h e f a l l was p r e c i p i t a t e d by a d i z z y s p e l l , and 
a s s e r t s t h a t t h e d i z z y s p e l l and subsequent b l a c k - o u t l e a d i n g t o t h e f a l l was 
caused by w o r k - r e l a t e d s t r e s s . 

As we have a l r e a d y f o u n d , c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , i . e . , m e n t a l 
s t r e s s and i t s symptoms o f f a t i g u e , d i z z i n e s s , e t c . , d i d n o t a r i s e o u t o f o r i n 
t h e c o u r s e o f h i s employment. 
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C l a i m a n t ' s i n j u r y i s n o t compensable i f t h e i n j u r y was " i d i o p a t h i c , " i . e . , 
caused by a c o n d i t i o n p e r s o n a l t o c l a i m a n t r a t h e r t h a n w o r k - r e l a t e d o r unex
p l a i n e d . An i n j u r y i s u n e x p l a i n e d i f i t o c c u r r e d d u r i n g t h e co u r s e o f employ
ment, and was n o t caused by i d i o p a t h i c f a c t o r s . When i d i o p a t h i c causes have 
been e l i m i n a t e d , t h e i n f e r e n c e a r i s e s t h a t t h e i n j u r y i s t r a c e a b l e t o some r i s k , 
a l b e i t u n i d e n t i f i e d , t o which t h e employee was exposed a t t h e w o r k p l a c e . As 
such, c l a i m a n t has t h e burden o f p r e s e n t i n g a f f i r m a t i v e e v i d e n c e e x c l u d i n g 
i d i o p a t h i c f a c t o r s as t h e cause o f h i s i n j u r y . P h i l A. L i v e s l e y , s u p r a , 296 Or 
a t 32; Damis v. C o t t e r & Company, 89 Or App 219 (1 9 8 8 ) . 

Here, t h e r e c o r d e s t a b l i s h e s s e v e r a l p o s s i b l e causes o f c l a i m a n t ' s d i z z i 
ness; e.g., v e s t i b u l o p a t h y o r i d i o p a t h i c g a i t i n s t a b i l i t y . However, c l a i m a n t 
f a i l e d t o p r e s e n t e v i d e n c e which would e f f e c t i v e l y e x c l u d e i d i o p a t h i c f a c t o r s as 
t h e cause o f h i s d i z z i n e s s t h a t r e s u l t e d i n h i s f a l l . A c c o r d i n g l y , we are 
u n a b l e t o f i n d t h a t c l a i m a n t ' s d i z z i n e s s came about as a r e s u l t o f a work-
r e l a t e d b u t u n e x p l a i n e d cause. T h e r e f o r e , we conclu d e t h a t c l a i m a n t has f a i l e d 
t o meet h i s burden o f e s t a b l i s h i n g t h a t h i s i n j u r y arose o u t o f t h e course o f 
h i s employment. 

ORDER 

The Referee's o r d e r d a t e d November 29, 1989 i s r e v e r s e d . The employer's 
A p r i l 18, 1989 and June 22, 1989 d e n i a l s a r e r e i n s t a t e d and u p h e l d . The 
Refe r e e ' s $4,750 a t t o r n e y f e e award i s r e v e r s e d . 

December 28, 1990 C i t e as 42 Van N a t t a . 2877 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN L. RIGGS, I I I , Claimant 

WCB Case Nos. 89-16028,89-15744, 89-16027 & 89-10021 
CORRECTED ORDER ON REVIEW 

P o z z i , e t a l . , C l a i m a n t A t t o r n e y s 
Pamela S c h u l t z , Defense A t t o r n e y 

Randolph H a r r i s ( S a i f ) , Defense A t t o r n e y 

I t has come t o our a t t e n t i o n t h a t t h e Board's December 19, 1990 Order on 
Review c o n t a i n s a c l e r i c a l e r r o r . S p e c i f i c a l l y , i n t h e second p a r a g r a p h on 
page two o f t h e o r d e r , t h e names o f t h e i n s u r e r s have been t r a n s p o s e d . To 
c o r r e c t t h i s e r r o r , we w i t h d r a w t h e a f o r e m e n t i o n e d p a r a g r a p h i n i t s e n t i r e t y 
and r e p l a c e i t w i t h t h e f o l l o w i n g p aragraph. 

"We adopt t h a t p o r t i o n o f t h e Referee's o r d e r a d d r e s s i n g t h e i s s u e o f 
r e s p o n s i b i l i t y . The Referee found t h a t c l a i m a n t ' s work a c t i v i t y w h i l e employed 
a t L i b e r t y N o r t h w e s t ' s i n s u r e d d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o h i s worsened 
c o n d i t i o n . I t f o l l o w s t h a t SAIF i s r e s p o n s i b l e f o r c l a i m a n t ' s worsened c o n d i 
t i o n . " 

A c c o r d i n g l y , t h e Board's December 19, 1990 o r d e r i s w i t h d r a w n . As c o r 
r e c t e d h e r e i n , we adhere t o and r e p u b l i s h t h e December 19, 1990 o r d e r , e f f e c 
t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l b e g i n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JAY A. SCHECK, Claimant 
WCB Case No. 89-07699 

ORDER ON RECONSIDERATION (REMANDING) 
Ro b e r t s , e t a l . , Defense A t t o r n e y s 

We i s s u e d an Order on Review (Remanding) on October 3 1 , 1990. The i n s u r e r 
r e q u e s t e d r e c o n s i d e r a t i o n s e e k i n g c l a r i f i c a t i o n o f our o p i n i o n on November 27, 
1990. We ab a t e d our o r d e r on November 29, 1990 t o g i v e c l a i m a n t an o p p o r t u n i t y 
t o r e s p o n d . C l a i m a n t has n o t done so. We proceed w i t h our r e c o n s i d e r a t i o n . 

C l a i m a n t f a i l e d t o appear a t h e a r i n g , b u t h i s a t t o r n e y appeared. The 
Refe r e e d i s m i s s e d . On r e v i e w , we concluded t h a t t h e a d m i n i s t r a t i v e r u l e , f o r m e r 
OAR 438-06-071, d i d n o t p r o v i d e a u t h o r i t y f o r d i s m i s s a l i n t h a t c i r c u m s t a n c e . 
We c o n c l u d e d , however, t h a t c l a i m a n t had waived h i s r i g h t t o appear and t e s t i f y 
on h i s own b e h a l f . I n t h e f i n a l p aragraph o f our o p i n i o n we s t a t e d : 

"We remand t h i s m a t t e r t o t h e Referee f o r a h e a r i n g 
on t h e m e r i t s . A t h e a r i n g , no e x h i b i t s s h a l l be r e 
c e i v e d w h i c h were n o t s u b m i t t e d i n c o n n e c t i o n w i t h 
t h e p r i o r h e a r i n g , nor s h a l l any w i t n e s s , i n c l u d i n g 
c l a i m a n t , be p e r m i t t e d t o t e s t i f y who was n o t a v a i l 
a b l e and p l a n n i n g t o t e s t i f y a t t h e p r i o r h e a r i n g o r 
under subpoena t o t e s t i f y a t t h a t h e a r i n g . M a r i o 
M i r a n d a , 42 Van N a t t a 405 (19 9 0 ) . " 

The i n s u r e r seeks r e c o n s i d e r a t i o n o n l y o f t h a t p a r a g r a p h . I t argues t h a t 
i t s h o u l d n o t be p r e c l u d e d from i n t r o d u c i n g impeachment e v i d e n c e t h a t i t would 
have i n t r o d u c e d a t t h e t i m e o f t h e scheduled h e a r i n g . I t a l s o argues t h a t i t 
s h o u l d n o t be p r e c l u d e d from subpoenaing c l a i m a n t f o r t h e purposes o f c r o s s -
e x a m i n a t i o n . 

The purpose o f our i n s t r u c t i o n s i n t h i s case, and i n s i m i l a r cases such as 
Mira n d a , i s t o make sur e t h a t t h e p a r t i e s are i n t h e same p l a c e t h e y w o u l d have 
been i n had a h e a r i n g been convened a t t h e t i m e o f t h e o r i g i n a l h e a r i n g w i t h o u t 
c l a i m a n t p r e s e n t . C o n s i s t e n t w i t h t h a t p o l i c y , we amend our i n s t r u c t i o n s t o 
a l l o w t h e a s s i g n e d Referee t o de c i d e whether t h e i n s u r e r s h o u l d be a l l o w e d t o 
i n t r o d u c e impeachment e v i d e n c e o r t o subpoena t h e c l a i m a n t f o r c r o s s - e x a m i n a t i o n . 

ORDER 

Our Order o f October 31 , 1990, as amended h e r e i n , i s hereby r e p u b l i s h e d . 
Appeal r i g h t s r u n f r o m t h e d a t e o f t h i s o r d e r . 

December 28, 1990 C i t e as 42 Van N a t t a 2878 (1990) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY S. WARREN, Claimant 
WCB Case No. 89-17815 

ORDER ON REVIEW 
John E. Uf f e l m a n , Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee P e t e r s o n ' s o r d e r 
w h i c h f o u n d t h a t c l a i m a n t was e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s f r o m 
J a n u a r y 5, 1989 t h r o u g h c l a i m c l o s u r e . The i n s u r e r a l s o seeks t h e a d m i s s i o n o f 
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an a d d i t i o n a l document as a new e x h i b i t . We t r e a t such a r e q u e s t as a m o t i o n t o 
remand. Judy A. B r i t t o n , 37 Van N a t t a 1262 (19 8 5 ) . C l a i m a n t c r o s s - r e q u e s t s 
r e v i e w o f t h a t p o r t i o n o f t h e o r d e r which d e c l i n e d t o assess a p e n a l t y o r a t t o r 
ney f e e f o r an a l l e g e d l y u n t i m e l y d e n i a l . On r e v i e w , t h e i s s u e s a r e remand, 
t e m p o r a r y d i s a b i l i t y b e n e f i t s and p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n 
p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable i n j u r y t o her neck and r i g h t s h o u l d e r i n 
June 1981. She a t t e m p t e d t o r e t u r n t o work on s e v e r a l o c c a s i o n s , b u t was unable 
t o work due t o i n c r e a s e d symptoms. She l a s t worked f o r t h e employer i n November 
1981. I n A p r i l 1982, c l a i m a n t underwent an a n t e r i o r d i s c e c t o m y and i n t e r b o d y 
f u s i o n a t C5-6. I n J u l y 1982, c l a i m a n t underwent a p a r t i a l a c r o m i o p l a s t y and 
r e s e c t i o n o f t h e d i s t a l c l a v i c e f o r c a l c i f i c d e g e n e r a t i v e t e n d i n i t i s i n her 
r i g h t arm and s h o u l d e r . 

I n December 1984, c l a i m a n t underwent a c e r v i c a l laminotomy and f a c e t e c t o m y 
a t C5-6 and C6-7, r i g h t . Her c l a i m was c l o s e d by an October 1985 D e t e r m i n a t i o n 
Order w h i c h awarded 35 p e r c e n t unscheduled permanent d i s a b i l i t y . C l a i m a n t r e 
q u e s t e d a h e a r i n g c o n c e r n i n g t h e October 1985 D e t e r m i n a t i o n Order, c o n t e n d i n g 
she was p e r m a n e n t l y and t o t a l l y d i s a b l e d . A h e a r i n g was h e l d i n l a t e 1986 and 
e a r l y 1987. An e a r l i e r Referee d e c l i n e d t o award permanent t o t a l d i s a b i l i t y , 
b u t i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award t o 70 p e r c e n t . 

I n May 1986, c l a i m a n t was r e f e r r e d f o r v o c a t i o n a l a s s i s t a n c e . V o c a t i o n a l 
a s s i s t a n c e was t e r m i n a t e d i n February 1987 t o a w a i t t h e outcome o f her h e a r i n g . 
V o c a t i o n a l a s s i s t a n c e was r e i n s t a t e d i n May 1987. A j o b as a companion f o r t h e 
e l d e r l y was f o r m u l a t e d as a g o a l t o r e t u r n c l a i m a n t t o work. I n September 1987, 
v o c a t i o n a l a s s i s t a n c e was t e r m i n a t e d f o r m e d i c a l reasons, i n c l u d i n g c l a i m a n t ' s 
compensable i n j u r y as w e l l as a noncompensable low back c o n d i t i o n and noncom^ 
p e n s a b l e s e i z u r e d i s o r d e r . 

F o l l o w i n g t e r m i n a t i o n o f v o c a t i o n a l a s s i s t a n c e , c l a i m a n t l o o k e d f o r work 
i n l a t e 1987 and e a r l y 1988, w i t h i n t h e immediate v i c i n i t y o f h e r home. By l a t e 
1988, c l a i m a n t was n o t l o o k i n g f o r work due t o i n c r e a s e d neck symptoms. 

I n J a nuary 1989, c l a i m a n t r e t u r n e d t o her t r e a t i n g n e u r o s u r g e o n , Dr. Nash, 
w i t h i n c r e a s e d neck c o m p l a i n t s . By l e t t e r o f January 5, 1989, Dr. Nash i n f o r m e d 
t h e i n s u r e r t h a t c l a i m a n t ' s neck c o n d i t i o n had worsened and t h a t she was unem
p l o y a b l e . Dr. Nash recommended an MRI s t u d y . The MRI scan r e v e a l e d a d i s c p r o 
t r u s i o n a t C6-7, a b u l g i n g d i s c a t C3-4 and f o r a m i n a l s t e n o s i s a t C5-6. There
a f t e r , c l a i m a n t was r e f e r r e d t o Dr. B e r k e l e y f o r e v a l u a t i o n . 

By l e t t e r o f May 3, 1989, Dr. B e r k e l e y recommended t h a t c l a i m a n t undergo 
d i s c e c t o m i e s and i n t e r b o d y f u s i o n s a t C3-4 and C6-7. I n September 1989, t h e 
i n s u r e r w r o t e c l a i m a n t i n d i c a t i n g t h a t i t was a c c e p t i n g r e s p o n s i b i l i t y f o r t h e 
proposed s u r g e r y , b u t was de n y i n g payment o f temporary d i s a b i l i t y b e n e f i t s on 
t h e b a s i s t h a t c l a i m a n t had removed h e r s e l f from t h e work f o r c e . The s u r g e r y 
t o o k p l a c e on December 1 1 , 1989. 

C l a i m a n t has n o t been r e g u l a r l y employed s i n c e 1981. At t h e t i m e o f her 
Jan u a r y 1989 a g g r a v a t i o n , c l a i m a n t was w i l l i n g t o work, b u t was n o t l o o k i n g f o r 
work because o f her compensable neck c o n d i t i o n and noncompensable low back con
d i t i o n and s e i z u r e d i s o r d e r . At t h a t t i m e , c l a i m a n t ' s p h y s i c i a n s i n f o r m e d her 
t h a t she c o u l d n o t work. Any e f f o r t t o seek work a t t h a t t i m e w o u ld have been 
f u t i l e . 
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CONCLUSIONS OF LAW AND OPINION 
Remand 

W i t h i t s b r i e f , t h e i n s u r e r has s u b m i t t e d an a d d i t i o n a l document f r o m Dr. 
G a r l a n d , who p r e v i o u s l y t r e a t e d c l a i m a n t , and r e q u e s t s t h a t t h e document be 
a d m i t t e d i n t o t h e r e c o r d . We deny t h e i n s u r e r ' s r e q u e s t . 

We may remand t o t h e Referee s h o u l d we f i n d t h t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
656 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must 
c l e a r l y be shown t h a t t h e m a t e r i a l evidence was n o t o b t a i n a b l e w i t h due d i l i 
gence a t t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. L y s t e r , 70 Or App 416 
( 1 9 8 6 ) ; B e r n a r d L. Osborn, 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 
152 ( 1 9 8 6 ) . ' 

We a r e n o t persuaded t h a t t h e r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed. We acknowledge t h a t t h e document was n o t 
o b t a i n a b l e p r i o r t o t h e h e a r i n g . However, t h e document i s a u t h o r e d by 
c l a i m a n t ' s o r i g i n a l t r e a t i n g p h y s i c i a n and d e a l s w i t h c l a i m a n t ' s d i s a b i l i t y 
s i n c e 1981. We, ^ t h e r e f o r e , f i n d i t t o be c u m u l a t i v e . F u r t h e r , t h e document i s 
a one sent e n c e r e p o r t i n d i c a t i n g t h a t c l a i m a n t has been d i s a b l e d s i n c e 1981 and 
has been t r e a t i n g w i t h Dr. Garland. We, t h e r e f o r e , a r e n o t persuaded t h a t i t i s 
m a t e r i a l l y r e l e v a n t t o t h e i s s u e a t hand. A c c o r d i n g l y , we deny t h e m o t i o n f o r 
remand and do n o t c o n s i d e r t h e document on r e v i e w . 

Temporary D i s a b i l i t y B e n e f i t s 

The R e f e r e e fo u n d t h a t c l a i m a n t , a l t h o u g h n o t employed, was making r e a s o n 
a b l e e f f o r t s t o seek employment and was, t h e r e f o r e , i n t h e work f o r c e . He, 
t h e r e f o r e , c o n c l u d e d t h a t she was e n t i t l e d t o tem p o r a r y d i s a b i l i t y b e n e f i t s . 
A l t h o u g h we agree t h a t c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s , we 
m o d i f y t h e R e f e r e e ' s r e a s o n i n g . 

I n o r d e r t o r e c e i v e t emporary t o t a l d i s a b i l i t y b e n e f i t s f o r a w o r s e n i n g o f 
a compensable i n j u r y , c l a i m a n t must have been i n t h e work f o r c e a t t h e t i m e o f 
t h e w o r s e n i n g . C u t r i g h t v. Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) . C l a i m a n t i s deemed 
i n t h e work f o r c e i f : (1) she was engaged i n r e g u l a r g a i n f u l employment a t t h e 
t i m e o f t h e w o r s e n i n g ; (2) a l t h o u g h n o t employed, she was making r e a s o n a b l e 
e f f o r t s t o t o o b t a i n employment; o r (3) a l t h o u g h w i l l i n g t o work, she was n o t 
l o o k i n g f o r employment f o r reasons r e l a t e d t o t h e compensable i n j u r y ; where such 
e f f o r t s w o u l d be f u t i l e . Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 
( 1 9 8 9 ) . 

Here, c l a i m a n t was n o t w o r k i n g a t t h e t i m e o f her January 1989 agg r a v a 
t i o n . F u r t h e r , a l t h o u g h she had made some l i m i t e d a t t e m p t s t o o b t a i n work i n 
e a r l y 1988, she was n o t l o o k i n g f o r work a t t h e t i m e o f t h e January 1989 a g g r a 
v a t i o n . C l a i m a n t t e s t i f i e d , however, t h a t she was w i l l i n g t o work, and would 
have l o o k e d f o r work, b u t was unable t o do so because her p h y s i c i a n s i n f o r m e d 
her she c o u l d n o t work due t o her p h y s i c a l c o n d i t i o n , w h i c h i n c l u d e d t h e com
pens a b l e neck c o n d i t i o n . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t , a l t h o u g h w i l l i n g t o work, 
c l a i m a n t was n o t l o o k i n g f o r work a t t h e t i m e o f t h e January 1989 a g g r a v a t i o n 
f o r r e asons r e l a t e d t o her compensable neck c o n d i t i o n . We f u r t h e r c o n c l u d e t h a t 
any e f f o r t t o seek work a t t h a t t i m e would have been f u t i l e based on c l a i m a n t ' s 
p h y s i c a l c o n d i t i o n , w h i c h i n c l u d e s t h e compensable neck c o n d i t i o n . A c c o r d i n g l y , 
c l a i m a n t was i n t h e work f o r c e a t t h e t i m e o f her w o r s e n i n g and t h e r e f o r e i s 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . I d . 
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P e n a l t i e s and A t t o r n e y F e e s 

The R e f e r e e found t h a t t h e i n s u r e r ' s p r o c e s s i n g o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m was r e a s o n a b l e . We d i s a g r e e . 

P e n a l t i e s and a t t o r n e y f e e s may be a s s e s s e d when a c a r r i e r " u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay c o m p e n s a t i o n . " ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) . The r e a s o n a b l e n e s s o f a c a r r i e r ' s a c t i o n must be gauged b a s e d upon 
t h e i n f o r m a t i o n a v a i l a b l e t o t h e c a r r i e r a t t h e t i m e o f i t s a c t i o n . Brown v. 
A r g o n a u t I n s u r a n c e Company, 93 Or App 588 ( 1 9 8 8 ) ; P r i c e v. S A I F , 73 Or App 123 
( 1 9 8 5 ) 

On J a n u a r y 5, 1989, Dr. Nash w r o t e t h e i n s u r e r and i n d i c a t e d t h a t c l a i m 
a n t ' s n e c k c o n d i t i o n had worsened. He r e q u e s t e d t h a t an MRI s c a n be p e r f o r m e d . 
C l a i m a n t was s u b s e q u e n t l y r e f e r r e d t o Dr. B e r k e l e y , who i n f o r m e d t h e i n s u r e r i n 
May 1989 t h a t c l a i m a n t needed f u r t h e r c e r v i c a l s u r g e r y . The i n s u r e r , however, 
t o o k no a c t i o n u n t i l i t i s s u e d i t s d e n i a l o f t e m p o r a r y d i s a b i l i t y b e n e f i t s i n 
S e p t e m b e r 1989. 

Dr. N a s h ' s r e p o r t i n d i c a t e s t h a t c l a i m a n t ' s c o m p e n s a b l e c o n d i t i o n had 
w o r s e n e d . A s s u m i n g arguendo, t h a t i t d i d not i n d i c a t e a w o r s e n e d c o n d i t i o n , Dr. 
B e r k e l e y ' s r e q u e s t f o r s u r g e r y c l e a r l y i n d i c a t e s t h a t c l a i m a n t was i n need o f 
f u r t h e r m e d i c a l s e r v i c e s f o r a w orsened c o n d i t i o n . The i n s u r e r d i d n o t t a k e any 
a c t i o n r e g a r d i n g a c c e p t a n c e o r d e n i a l o f t h e c l a i m u n t i l S e ptember 1989. I t 
o f f e r s no e x p l a n a t i o n f o r t h i s d e l a y and we f i n d i t u n r e a s o n a b l e . A c c o r d i n g l y , 
a p e n a l t y o f 25 p e r c e n t and r e l a t e d a t t o r n e y f e e i s w a r r a n t e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) and a p p l y i n g 
them t o t h i s c a s e , we f i n d t h a t a r e a s o n a b l e a s s e s s e d f e e f o r c l a i m a n t ' s c o u n 
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e t e m p o r a r y d i s a b i l i t y b e n e f i t s i s s u e i s 
$750, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we h a v e p a r t i c u 
l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e c a s e ( a s r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

F u r t h e r , a f t e r c o n s i d e r i n g t h e a f o r m e n t i o n e d f a c t o r s , we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l s e r v i c e s c o n c e r n i n g t h e p e n a l t y i s s u e i s 
$500, p a y a b l e by t h e i n s u r e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 20, 1990 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . T h a t p o r t i o n w h i c h d e c l i n e d t o a s s e s s a p e n a l t y and a t t o r n e y 
f e e f o r an u n t i m e l y d e n i a l i s r e v e r s e d . C l a i m a n t i s awarded a p e n a l t y e q u a l . t o 
25 p e r c e n t o f a l l t e m p o r a r y d i s a b i l i t y b e n e f i t s p a y a b l e u n d e r t h e R e f e r e e ' s 
o r d e r . C l a i m a n t ' s c o u n s e l i s awarded an a s s e s s e d f e e o f $500, p a y a b l e by t h e 
i n s u r e r , f o r s e r v i c e s c o n c e r n i n g t h e p e n a l t y i s s u e . The r e m a i n d e r o f t h e o r d e r 
i s a f f i r m e d . F o r s e r v i c e s on r e v i e w c o n c e r n i n g t h e t e m p o r a r y d i s a b i l i t y i s s u e , 
c l a i m a n t ' s c o u n s e l i s awarded an a s s e s s e d a t t o r n e y f e e o f $750, p a y a b l e by t h e 
i n s u r e r . 



2882 C i t e a s 42 Van N a t t a 2882 (19901 December 28, 1990 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f • 
ROBIN R. WILSON, C l a i m a n t 

WCB C a s e No. 89-20632 - • 
ORDER ON REVIEW 

P a r k e r & Bush, C l a i m a n t A t t o r n e y s 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d by B o a r d Members C u s h i n g and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e M i l l s ' o r d e r w h i c h up
h e l d t h e i n s u r e r ' s d e n i a l o f h e r o c c u p a t i o n a l d i s e a s e c l a i m f o r m o n o n u c l e o s i s . 
On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f o r t h e emp l o y e r i n e a r l y 1989. I n Se p t e m b e r 1989, 
s h e was d i a g n o s e d a s h a v i n g m o n o n u c l e o s i s . She was t a k e n o f f work due t o t h i s 
c o n d i t i o n and f i l e d a w o r k e r s ' c o m p e n s a t i o n c l a i m . I n O c t o b e r 1989, t h e i n s u r e r 
d e n i e d t h e c l a i m on t h e b a s i s t h a t i t was not r e l a t e d t o h e r employment. 

C l a i m a n t ' s work i n v o l v e s t h e p r e p a r a t i o n o f food a t a r e s t a u r a n t . I n 
A u g u s t and Se p t e m b e r 1989, two o f c l a i m a n t ' s c o - w o r k e r s were a l s o e x p e r i e n c i n g 
m o n o n u c l e o s i s symptoms. B o t h c o - w o r k e r s were l a t e r d i a g n o s e d a s h a v i n g t h e 
d i s e a s e . • 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had not e s t a b l i s h e d t h a t h e r mononu
c l e o s i s was c o m p e n s a b l e . We a g r e e w i t h t h i s c o n c l u s i o n , b u t we m o d i f y h i s 
r e a s o n i n g . 

To p r e v a i l on h e r o c c u p a t i o n a l d i s e a s e c l a i m , c l a i m a n t must d e m o n s t r a t e by 
a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t h e r work a c t i v i t i e s and e x p o s u r e s , when 
compared t o nonwork a c t i v i t i e s and e x p o s u r e s , were t h e m a j o r c o n t r i b u t i n g c a u s e 
o f t h e o n s e t o r w o r s e n i n g o f h e r c o n d i t i o n r e s u l t i n g i n d i s a b i l i t y o r r e q u i r i n g 
m e d i c a l s e r v i c e s . S ee f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. H y s t e r Co., 295 Or 
298, 310 ( 1 9 8 3 ) . 

C l a i m a n t c o n t e n d s t h a t h e r m o n o n u c l e o s i s i s c o m p e n s a b l e on t h e b a s i s t h a t 
s h e was e x p o s e d t o two c o - w o r k e r s who a l s o had m o n o n u c l e o s i s symptoms p r i o r t o 
c o n t r a c t i n g m o n o n u c l e o s i s . We g e n e r a l l y h e s i t a t e t o i n f e r c a u s a t i o n from t h e 
mere t e m p o r a l s e q u e n c e o f e v e n t s . See Bradshaw v. S A I F , 69 Or App 587, 589-90 
( 1 9 8 4 ) . We d e c l i n e t o i n f e r c a u s a t i o n h e r e , b e c a u s e t h e r e a r e a l t e r n a t i v e 
c a u s e s b e s i d e s t h e e x p o s u r e t o h e r c o - w o r k e r s . 

Dr. Wong, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , i n d i c a t e d t h a t t h e " b u r d e n o f t h e 
e v i d e n c e w o u l d s u g g e s t t h a t [ c l a i m a n t ] d i d i n d e e d g e t m o n o n u c l e o s i s a s a c o n s e 
q u e n c e o f h e r work and i n a s s o c i a t i o n w i t h f e l l o w e m p l o y e e s who had t h i s 
i l l n e s s . " - D r . Wong, however, acknowledged t h a t m o n o n u c l e o s i s i s o f t e n t r a n s m i t 
t e d by p e r s o n s w i t h o u t symptoms and f u r t h e r acknowledged t h a t t h e i n c u b a t i o n 
p e r i o d f o r t h e d i s e a s e c a n be a s l o n g a s s i x weeks. A l t h o u g h Dr. Wong s u g g e s t s 
t h a t c l a i m a n t ' s m o n o n u c l e o s i s i s w o r k - r e l a t e d , he a c k n o w l e d g e s t h a t c l a i m a n t may 
hav e c o n t r a c t e d t h e d i s e a s e e l s e w h e r e . • F u r t h e r , Dr. Wong o f f e r s no b a s i s f o r 
h i s o p i n i o n o t h e r t h a n t h e t e m p o r a l s e q u e n c e o f e v e n t s . We, t h e r e f o r e , a r e n o t 
p e r s u a d e d by Dr. Wong's o p i n i o n . 

C o n v e r s e l y , Dr. L e g g e t t o p i n e d t h a t i t was more l i k e l y t h a t c l a i m a n t d i d 
n o t c o n t r a c t m o n o n u c l e o s i s from h e r c o - w o r k e r s and n o t e d t h a t t h e d i s e a s e i s 
more o f t e n t r a n s m i t t e d by non-symptomatic c a r r i e r s . He f u r t h e r i n d i c a t e d t h a t 
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m o n o n u c l e o s i s h a s a m i n i m a l i n f e c t i o u s n a t u r e and d i s c o u n t e d c l a i m a n t ' s c o n t a c t 
w i t h t h e i n f e c t e d c o - w o r k e r s i n l i g h t o f t h e v a r i e t y o f ways i n w h i c h c l a i m a n t 
c o u l d become i n f e c t e d . 

We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h e r work a c t i v i t i e s 
w e r e t h e m a j o r c o n t r i b u t i n g c a u s e o f h e r m o n o n u c l e o s i s . I n r e a c h i n g t h i s c o n 
c l u s i o n , we n o t e t h a t ORS 656.266 p l a c e s t h e b u r d e n on c l a i m a n t t o a f f i r m a t i v e l y 
p r o v e t h a t h e r o c c u p a t i o n a l d i s e a s e i s w o r k - r e l a t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 6, 1990 i s a f f i r m e d . 

December 27, 1990 C i t e a s 42 Van N a t t a 2883 (1990) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
RANDALL W. BOGGS, C l a i m a n t 

WCB C a s e No. C0-00379 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

P e t e r O. Hansen, C l a i m a n t A t t o r n e y 
J a c q u e l i n e A. Weber, D e f e n s e A t t o r n e y 

R e v i e w e d by B o a r d Members S p e e r and H o w e l l . 

On November 28, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . P u r s u a n t t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $12,000 by S a f e c o I n s u r a n c e Company, 
c l a i m a n t f u l l y r e l e a s e s h i s r i g h t t o f u t u r e w o r k e r s ' c o m p e n s a t i o n b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . We s e t a s i d e t h e p r o p o s e d 
d i s p o s i t i o n . 

P u r s u a n t t o t h e d i s p o s i t i o n , c l a i m a n t a g r e e s t o r e l e a s e any and a l l r i g h t s 
t o f u t u r e w o r k e r s ' c o m p e n s a t i o n b e n e f i t s , e x c e p t t h a t t h e i n s u r e r " w i l l c o n t i n u e 
t o r e m a i n r e s p o n s i b l e f o r m e d i c a l s e r v i c e s r e l a t e d t o c l a i m a n t ' s c o m p e n s a b l e 
i n j u r y a s s e t f o r t h i n ORS C h a p t e r 656 e t s e q . " (Page 3, L i n e s 1 3 - 1 5 ) . The 
p a r t i e s f u r t h e r a g r e e t h a t t h e i n s u r e r ' s " d e n i a l o f c h i r o p r a c t i c b i l l s w i l l s t a y 
i n a d e n i e d s t a t u s . " (Page 3, L i n e s 1 6 - 1 7 ) . 

ORS 6 5 6 . 2 3 6 ( 1 ) p e r m i t s p a r t i e s , by agreement, t o make " s u c h d i s p o s i t i o n o f 
any o r a l l m a t t e r s r e g a r d i n g a c l a i m , e x c e p t f o r m e d i c a l s e r v i c e s , a s t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e , " s u b j e c t t o t h e t e r m s and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n a g r e e m e n t " a s a 
w r i t t e n a greement i n w h i c h a " c l a i m a n t a g r e e s t o r e l e a s e r i g h t s , o r a g r e e s t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d e m p l o y e r from o b l i g a t i o n s , u n d e r ORS 656.001 
t o 656.794 e x c e p t f o r m e d i c a l s e r v i c e s , i n an a c c e p t e d c l a i m . " OAR 436-60-
0 0 5 ( 9 ) . S e e a l s o OAR 4 3 8 - 0 9 - 0 0 1 ( 1 ) . 

H e r e , t h e p r o p o s e d d i s p o s i t i o n p u r p o r t s t o r e l e a s e c l a i m a n t ' s r i g h t s and 
o b l i g a t i o n s n o t o n l y u n d e r h i s a c c e p t e d c l a i m , but i t a l s o a t t e m p t s t o r e s o l v e 
i s s u e s p e r t a i n i n g t o c l a i m a n t ' s d e n i e d c h i r o p r a c t i c b i l l s . As p r e v i o u s l y n o t e d , 
a. c l a i m a n t ' s r i g h t t o m e d i c a l s e r v i c e s f o r a c o m p e n s a b l e i n j u r y u n d e r ORS 
656.245 i s e x p r e s s l y e x c l u d e d from m a t t e r s w h i c h may be d i s p o s e d u n d e r ORS 
656.236 and r u l e s p r o m u l g a t e d t h e r e u n d e r . See OAR 4 3 6 - 6 0 - 1 4 5 ( 1 ) , 4 3 8 - 0 9 - 0 0 1 ( 1 ) . 
M o r e o v e r , t h e l a t t e r p o r t i o n o f t h e p a r t i e s ' agreement does n o t p e r t a i n t o an 
a c c e p t e d c l a i m and, a s s u c h , i s not a p r o p e r m a t t e r f o r d i s p o s i t i o n u n d e r ORS 
656.236 and t h e a f o r e m e n t i o n e d a d m i n i s t r a t i v e r u l e s . 
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I n a s m u c h a s t h e o f f e n s i v e p o r t i o n o f t h e p a r t i e s ' a g reement c a n n o t . b e t e x 
c i s e d w i t h o u t s u b s t a n t i a l l y a l t e r i n g t h e b a r g a i n u n d e r l y i n g t h e e x c h a n g e o f c o n 
s i d e r a t i o n , we a r e w i t h o u t a u t h o r i t y t o a p p r o v e any p o r t i o n o f t h e p r o p o s e d d i s 
p o s i t i o n . V i c t o r F . L a m b e r t , 42 Van N a t t a 2707 ( 1 9 9 0 ) . Under s u c h c i r c u m 
s t a n c e s , we c o n c l u d e t h a t t h e agreement e x c e e d s t h e bounds o f ORS 656.236, OAR 
4 3 6 - 6 0 - 1 4 5 ( 1 ) and 4 3 8 - 0 9 - 0 0 1 ( 1 ) . C o n s e q u e n t l y , we f i n d t h a t t h e p r o p o s e d d i s p o 
s i t i o n i s u n r e a s o n a b l e a s a m a t t e r o f law and must be s e t a s i d e . ORS 
6 5 6 . 2 3 6 ( 1 ) ( a ) ; L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 

F o l l o w i n g o u r s t a n d a r d p r o c e d u r e , we would be w i l l i n g t o c o n s i d e r a 
r e v i s e d a g r e e m e n t w h i c h does not c o n t a i n p r o v i s i o n s e x c e e d i n g o u r a u t h o r i t y 
u n d e r ORS 656.236 and OAR 438-09-001 e t s e q . 

I T I S SO ORDERED. 

December 31, 1990 : C i t e a s 42 Van N a t t a 2884 ( 1 9 9 0 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
L Y L E D. BETTELYOUN, JR., C l a i m a n t 

WCB C a s e Nos. 89-21026, 88-20072 & 89-07848 
ORDER ON REVIEW 

P e t e r O. Hansen, C l a i m a n t A t t o r n e y 
Meyers and R a d l e r , D e f e n s e A t t o r n e y s 

J o h n s t o n & C u l b e r s o n , D e f e n s e A t t o r n e y s 
B o t t i n i , e t a l . , D e f e n s e A t t o r n e y s 

Jerome P. L a r k i n ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d by B o a r d Members H o w e l l and S p e e r . 

V a n p o r t M a n u f a c t u r i n g Company, a s e l f - i n s u r e d e m p l o y e r , r e q u e s t s r e v i e w o f 
t h o s e p o r t i o n s o f R e f e r e e Tenenbaum's o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n ; 
and ( 2 ) u p h e l d t h e S A I F C o r p o r a t i o n ' s d e n i a l , o n - b e h a l f o f H o s p i t a l L i n e n S e r 
v i c e s , and S c o t t W e t z e l S e r v i c e s ' d e n i a l , on b e h a l f o f Mark's C a r C l i n i c , o f t h e 
same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We a f f i r m ; . 

FINDINGS OF FACT ' ' ,. 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s . " 

' CONCLUSIONS OF LAW AND OPINION ' 

We a d o p t t h e R e f e r e e ' s " O p i n i o n and C o n c l u s i o n s " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d t h a t h i s employment 
w i t h V a n p o r t was, i n f a c t , t h e c a u s e o f h i s c u r r e n t b i l a t e r a l c a r p a l t u n n e l 
c o n d i t i o n . T h e r e f o r e , t h e R e f e r e e c o n c l u d e d t h a t s h e need n o t r e l y upon t h e 
" l a s t i n j u r i o u s e x p o s u r e " r u l e i n d e t e r m i n i n g w h i c h e m p l o y e r i s r e s p o n s i b l e f o r 
c l a i m a n t ' s c o n d i t i o n . See B r a c k e v. B a z a ' r , 293 Or 239 ( 1 9 8 2 ) . We a g r e e w i t h 
t h e R e f e r e e ' s a n a l y s i s . On r e v i e w , V a n p o r t c o n t e n d s t h a t a p p l i c a t i o n o f t h e 
" l a s t i n j u r i o u s e x p o s u r e r u l e " r e s u l t s i n a s s i g n m e n t o f r e s p o n s i b i l i t y t o a 
s u b s e q u e n t e m p l o y e r / i n s u r e r . We c o n c l u d e / however, t h a t e v e n i f we w e r e t o 
a p p l y t h e " l a s t i n j u r i o u s e x p o s u r e r u l e , " we would n e v e r t h e l e s s c o n c l u d e t h a t 
t h e R e f e r e e c o r r e c t l y a s s i g n e d r e s p o n s i b i l i t y t o V a n p o r t . 

I n t h i s r e g a r d , i n an o c c u p a t i o n a l d i s e a s e c o n t e x t , t h e l a s t i n j u r i o u s 
e x p o s u r e r u l e p r o v i d e s t h a t , i f a w o r k e r p r o v e s t h a t h i s d i s e a s e was c a u s e d by 
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work c o n d i t i o n s t h a t e x i s t e d d u r i n g a p e r i o d when more t h a n one c a r r i e r o r 
e m p l o y e r was on t h e r i s k , t h e l a s t employment p r o v i d i n g p o t e n t i a l l y c a u s a l c o n 
d i t i o n s i s deemed r e s p o n s i b l e f o r t h e d i s e a s e . B o i s e C a s c a d e C o r p . v. S t a r b u c k , 
296 Or 238 ( 1 9 8 4 ) ; Meyer v. S A I F , 71 Or App 371, 373 ( 1 9 8 4 ) . The " o n s e t o f d i s 
a b i l i t y " i s t h e t r i g g e r i n g d a t e f o r t h e d e t e r m i n a t i o n o f w h i c h employment i s t h e 
l a s t p o t e n t i a l l y c a u s a l employment. B r a c k e v. B a z a ' r , s u p r a . 

The o n s e t o f d i s a b i l i t y i s t h e d a t e upon w h i c h t h e c l a i m a n t f i r s t becomes 
d i s a b l e d ( t e m p o r a r i l y o r p e r m a n e n t l y ) as a r e s u l t o f t h e c o m p e n s a b l e c o n d i t i o n 
•or, i f t h e c l a i m a n t does not become d i s a b l e d , t h e d a t e he f i r s t s e e k s m e d i c a l 
t r e a t m e n t f o r t h e c o n d i t i o n . P r o g r e s s Q u a r r i e s v. V a a n d e r i n q , 80 Or App 160 
( 1 9 8 6 ) ; S A I F v. C a r e y , 63 Or App 68 ( 1 9 8 3 ) ; I n e z H o r s e y , 42 Van N a t t a 331 
( 1 9 9 0 ) . To s h i f t r e s p o n s i b i l i t y t o an e a r l i e r c a r r i e r o r e m p l o y e r , t h e c a r r i e r 
o r e m p l o y e r on t h e r i s k when c l a i m a n t became d i s a b l e d o r s o u g h t m e d i c a l t r e a t 
ment must e s t a b l i s h t h a t t h e work c o n d i t i o n s w h i l e t h e p r i o r c a r r i e r o r e m p l o y e r 
was on t h e r i s k were t h e s o l e c a u s e o f t h e d i s e a s e o r t h a t i t was i m p o s s i b l e f o r 
work c o n d i t i o n s d u r i n g t h e p e r i o d when t h e l a s t c a r r i e r o r e m p l o y e r was on t h e 
r i s k t o h a v e c a u s e d t h e d i s e a s e . FMC Corp v. L i b e r t y M u t u a l I n s . Co., 70 Or App 
370 ( 1 9 8 4 ) , c l a r i f i e d 73 Or App 223 ( 1 9 8 5 ) . 

H e r e , c l a i m a n t became t e m p o r a r i l y d i s a b l e d upon s u r g e r y i n September 1989. 
H i s l a s t employment p r i o r t o t h e o n s e t of d i s a b i l i t y was w i t h Mark's C a r C l i n i c . 
T h e r e f o r e , u n d e r t h e r u l e , r e s p o n s i b i l i t y would i n i t i a l l y be a s s i g n e d t o Mark's. 
The e v i d e n c e f u r t h e r e s t a b l i s h e s , however, t h a t t h e work c o n d i t i o n s w h i l e 
c l a i m a n t was employed a t V a n p o r t were t h e s o l e c a u s e o f h i s c o n d i t i o n . We a g r e e 
i n t h i s r e g a r d w i t h t h e R e f e r e e ' s a s s e s s m e n t o f t h e m e d i c a l e v i d e n c e . W h i l e 
c l a i m a n t e x p e r i e n c e d s u b s e q u e n t e x a c e r b a t i o n s o f symptoms o f h i s c o n d i t i o n , t h e 
p r e p o n d e r a n c e o f t h e e v i d e n c e i s t o t h e e f f e c t t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i 
t i o n d i d n o t c o r r e s p o n d i n g l y w o r s e n . A s y m p t o m a t i c w o r s e n i n g , u n a c c o m p a n i e d by 
a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n , does n o t s h i f t l i a b i l i t y f o r t h e d i s 
a b l i n g d i s e a s e t o a s u b s e q u e n t e m p l o y e r . B r a c k e v. B a z a ' r , s u p r a a t 2 50. 

I n sum, w h e t h e r o r not a n a l y z e d under t h e l a s t i n j u r i o u s e x p o s u r e r u l e , 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l c o n d i t i o n r e s t s w i t h 
V a n p o r t . 

B e c a u s e c o m p e n s a b i l i t y was an i s s u e a t h e a r i n g , c o m p e n s a b i l i t y r e m a i n e d a t 
r i s k on r e v i e w a s w e l l by v i r t u e o f t h e B o a r d ' s de novo r e v i e w a u t h o r i t y . 
D e s t a e l v. N i c o l a i Co., 80 Or App 596 ( 1 9 8 6 ) ; s e e D i l w o r t h v. W e y e r h a e u s e r Co., 
95 Or App 85 ( 1 9 8 9 ) . B e c a u s e V a n p o r t i n i t i a t e d r e v i e w and c l a i m a n t ' s compensa
t i o n was n o t r e d u c e d o r d i s a l l o w e d , c l a i m a n t i s e n t i t l e d t o an a s s e s s e d f e e 
u n d e r ORS 6 5 6 . 3 8 2 ( 2 ) . T a n y a L. B a k e r , 42 Van N a t t a 1870 ( 1 9 9 0 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) and a p p l y i n g 
them t o t h i s c a s e , we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s 
s e r i c e s on r e v i e w c o n c e r n i n g t h e p o t e n t i a l c o m p e n s a b i l i t y i s s u e i s $200, t o be 
p a i d by V a n p o r t . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h i s i s s u e ( a s r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r dated' F e b r u a r y 2, 1990 i s a f f i r m e d . F o r s e r v i c e s on 
r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e a s s e s s e d f e e o f $200, p a y a b l e 
by V a n p o r t M a n u f a c t u r i n g Company. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
EDDIE J . HANNA, C l a i m a n t 

WCB C a s e No. 89-17671 
ORDER ON REVIEW 

R i c k W. R o l l , C l a i m a n t A t t o r n e y 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d by B o a r d Members H o w e l l and S p e e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s o r d e r w h i c h a f f i r m e d a D e t e r 
m i n a t i o n O r d e r award o f 53 p e r c e n t (3.18 d e g r e e s ) f o r l o s s o f u s e o f h i s l e f t 
l i t t l e f i n g e r . On r e v i e w , t h e i s s u e i s e x t e n t o f s c h e d u l e d p ermanent d i s a b i l 
i t y . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t was found m e d i c a l l y s t a t i o n a r y on F e b r u a r y 13, 1989 and h i s c l a i m 
was c l o s e d by D e t e r m i n a t i o n O r d e r on March 28, 1989. 

C l a i m a n t r e t u r n e d t o work f u l l t i m e a t t h e j o b he had a t t h e t i m e o f 
i n j u r y . C l a i m a n t i s r i g h t - h a n d e d . 

C l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , Dr. G i l l , r e p o r t e d on F e b r u a r y 13, 1989 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and t h a t c l a i m a n t ' s " p r i m a r y d e f e c t s a r e 
l o s s o f g r i p s t r e n g t h and d e x t e r i t y . " ( E x . 1 9 - 2 ) . The p r o x i m a l i n t e r p h a l a n g e a l 
j o i n t o f c l a i m a n t ' s l e f t l i t t l e f i n g e r i s f i x e d a t 30 d e g r e e s . C l i n i c a l f i n d 
i n g s r e g a r d i n g t h e r e m a i n d e r o f c l a i m a n t ' s l e f t hand a r e w i t h i n n o r m a l l i m i t s . 
( E x . 19-1) . 

CONCLUSIONS OF LAW AND OPINION 

The B o a r d a d o p t s t h e R e f e r e e ' s " C o n c l u s i o n " e x c e p t a s m o d i f i e d b e l o w . 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we a p p l y t h e 
s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y a s a d o p t e d by t h e D i r e c t o r , p u r 
s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See former ORS 6 5 6 . 2 8 3 ( 7 ) . S p e c i f i c a l l y , we a p p l y 
t h e v e r s i o n o f OAR 436-35-001 e t s e q , i n . e f f e c t a t t h e t i m e o f t h e March 28,. 
1989 D e t e r m i n a t i o n O r d e r . Former OAR.436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e 
r a t i n g o f s c h e d u l e d permanent p a r t i a l d i s a b i l i t i e s . Former OAR 4 3 6 - 3 5 - 0 1 0 ( 1 ) . 

C l a i m a n t s u f f e r s permanent l o s s o f r a n g e o f m o t i o n i n h i s l e f t l i t t l e 
f i n g e r . The p r o x i m a l i n t e r p h a l a n g e a l j o i n t o f c l a i m a n t ' s l e f t l i t t l e f i n g e r i s 
f i x e d a t 30 d e g r e e s f o r a 53 p e r c e n t l o s s o f u s e . Former OAR 4 3 6 - 3 5 - 0 6 0 ( 4 ) . 

C l a i m a n t a r g u e s t h a t he h a s s u s t a i n e d a l o s s o f u s e o r f u n c t i o n o f h i s 
l e f t hand a s a r e s u l t o f t h e l o s s o f u s e o f h i s l e f t l i t t l e f i n g e r . C o n v e r s i o n 
o f f i n g e r v a l u e s t o a hand v a l u e may be made when t h e r e i s a l o s s o f u s e o f two 
o r more d i g i t s o r t h e r e i s documented i m p a i r m e n t t o t h e hand. S e e f o r m e r OAR 
4 3 6 - 3 5 - 0 7 0 ( 1 ) . C l a i m a n t h a s l o s t t h e u s e o f one f i n g e r and t h e r e i s no d o c u 
mented e v i d e n c e o f i m p a i r m e n t t o h i s hand. 

C l a i m a n t c o n t e n d s t h a t h i s l o s s o f g r i p s t r e n g t h a l l o w s f o r c o n v e r s i o n o f 
f i n g e r v a l u e s t o a hand v a l u e . As t h e R e f e r e e found, f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) 
p r o v i d e s , " D e c r e a s e d g r i p s t r e n g t h due t o a l o s s i n r a n g e o f m o t i o n i n t h e , 
j o i n t s o f t h e hand o r f i n g e r s r e c e i v e s no r a t i n g i n a d d i t i o n t o t h a t g i v e n f o r 
t h e l o s s o f r a n g e o f m o t i o n . " ( e m p h a s i s a d d e d ) . 
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C l a i m a n t a r g u e s t h a t he i s e n t i t l e d t o a g r e a t e r permanent d i s a b i l i t y 
a w a r d t h a n e v i d e n c e d by t h e " s t a n d a r d s . " E i t h e r p a r t y may e s t a b l i s h t h a t t h e 
r e c o r d , a s a w h o l e , c o n s t i t u t e s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e d e g r e e o f 
p e r m a n e n t p a r t i a l d i s a b i l i t y s u f f e r e d by c l a i m a n t i s more o r l e s s t h a n t h e e n t i 
t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " Former ORS 6 5 6 . 2 8 3 ( 7 ) and 6 5 6 . 2 9 5 ( 5 ) . To 
be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d 
f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l G e n e r a l C o n t r a c t o r , I n c . v . Tandy Corp., 
303 Or 390, 402 ( 1 9 8 7 ) . We a r e not p e r s u a d e d t h a t c l a i m a n t h a s g r e a t e r l o s s o f 
u s e o r f u n c t i o n t h a n awarded by t h e D e t e r m i n a t i o n O r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 19, 1990 i s a f f i r m e d . 

December 31, 1990 C i t e a s 42 Van N a t t a 2887 (1990) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
EDGAR C. SIXBERRY, C l a i m a n t 

WCB C a s e No. CO-00374 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
F r a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

Roy M i l l e r ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d by B o a r d Members H o w e l l and S p e e r . 

On November 27, 1990, t h e Boa r d acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n a greement i n t h e a b o v e - c a p t i o n e d m a t t e r . P u r s u a n t t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $20,000 by t h e S A I F C o r p o r a t i o n , 
c l a i m a n t a g r e e s t o r e l e a s e h i s r i g h t t o f u t u r e w o r k e r s ' c o m p e n s a t i o n b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . We s e t a s i d e t h e p r o p o s e d 
d i s p o s i t i o n . 

The a greement r e c i t e s t h a t S A I F p a r t i a l l y d e n i e d c l a i m a n t ' s c l a i m f o r 
r i g h t w r i s t s t r a i n , d e Q u e r v a i n ' s t e n o s y n o v i t i s , r i g h t e l bow p a i n and r i g h t 
c a r p a l t u n n e l syndrome on O c t o b e r 17, 1989. C l a i m a n t e v i d e n t l y r e q u e s t e d a 
h e a r i n g on t h e p a r t i a l d e n i a l . P u r s u a n t t o t h i s a greement, however, t h e p a r t i e s 
a g r e e t h a t " [ t ] h e r e q u e s t f o r h e a r i n g r e g a r d i n g t h e a p p e a l o f t h e O c t o b e r 17, 
1989, p a r t i a l d e n i a l s h a l l be d i s m i s s e d , w i t h t h e e f f e c t t h a t t h o s e c o n d i t i o n s 
l i s t e d s h a l l r e m a i n d e n i e d " (Page 6, l i n e s 2 1 - 2 3 ) . 

ORS 6 5 6 . 2 3 6 ( 1 ) p e r m i t s p a r t i e s , by agreement, t o make " s u c h d i s p o s i t i o n o f 
any o r a l l m a t t e r s r e g a r d i n g a c l a i m , e x c e p t f o r m e d i c a l s e r v i c e s , a s t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e , " s u b j e c t t o t h e t e r m s and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n a g r e e m e n t " a s a 
w r i t t e n a g r e e m e n t i n w h i c h a " c l a i m a n t a g r e e s t o r e l e a s e r i g h t s , o r a g r e e s t o 
r e l e a s e a n i n s u r e r o r s e l f - i n s u r e d e m p l o y e r from o b l i g a t i o n s , u n d e r ORS 656.001 
t o 656.794 e x c e p t f o r m e d i c a l s e r v i c e s , i n an a c c e p t e d c l a i m . " OAR 4 3 6 - 6 0 -
0 0 5 ( 9 ) ( E m p h a s i s a d d e d ) . See a l s o OAR 4 3 8 - 0 9 - 0 0 1 ( 1 ) . 

H e r e , t h e p r o p o s e d d i s p o s i t i o n not o n l y p u r p o r t s t o r e l e a s e c l a i m a n t ' s 
r i g h t s u n d e r h i s a c c e p t e d c l a i m , b u t a l s o a t t e m p t s t o r e s o l v e i s s u e s p e r t a i n i n g 
t o c l a i m a n t ' s d e n i e d c o n d i t i o n s . T h a t i s not a p r o p e r m a t t e r f o r d i s p o s i t i o n 
u n d e r ORS 656.236 and t h e a f o r e m e n t i o n e d a d m i n i s t r a t i v e r u l e s . R a n d a l l W. 
Boqgs, 42 Van N a t t a 2883 ( 1 9 9 0 ) ; s e e a l s o V i c t o r F. L a m b e r t , 42 Van N a t t a 2707 
( 1 9 9 0 ) . 

I n a s m u c h a s t h e o f f e n s i v e p o r t i o n o f t h e p a r t i e s ' a g r e e m e n t c a n n o t be 
e x c i s e d w i t h o u t s u b s t a n t i a l l y a l t e r i n g t h e b a r g a i n u n d e r l y i n g t h e e x c h a n g e o f 
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c o n s i d e r a t i o n , we a r e w i t h o u t a u t h o r i t y t o a p p r o v e any p o r t i o n o f t h e p r o p o s e d 
d i s p o s i t i o n . V i c t o r F . L a m b e r t , s u p r a . Under s u c h c i r c u m s t a n c e s > we c o n c l u d e 
t h a t t h e a g r e e m e n t e x c e e d s t h e bounds o f ORS 656.236, OAR 4 3 6 - 6 0 - 1 4 5 ( 1 ) , and 
4 3 8 - 0 9 - 0 0 1 ( 1 ) . C o n s e q u e n t l y , we f i n d t h a t t h e p r o p o s e d d i s p o s i t i o n i s u n r e a s o n 
a b l e a s a m a t t e r o f l a w and must be s e t a s i d e . ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; L o u i s R. 
Anava, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 

. F o l l o w i n g o u r s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a 
r e v i s e d a g r e e m e n t w h i c h does not c o n t a i n p r o v i s i o n s e x c e e d i n g o u r a u t h o r i t y 
u n d e r ORS 656.236 and OAR 438-09-001 e t s e g . 

I T I S SO ORDERED. 
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I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

i 

In the Matter of the Compensation of 
Dennis J . Blanchard, Claimant. 

P O W E R M A S T E R , INC. , 
Petitioner, 

v. 
Dennis J . B L A N C H A R D 

and S A I F Corporation, 
Respondents. 

(WCB 87-05652;" CA A60351) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted April 18, 1990. 

Patrick R. Berg, Portland, argued the cause and filed the 
brief for petitioner. 

Roger Van Hoy, Vancouver, Washington, argued the cause 
for respondent Dennis J . Blanchard. With him on the brief 
were James L . Sellers and Sellers & Jacobs, Vancouver, 
Washington. 

No appearance for respondent S A I F Corporation. 

Before Richardson, Presiding Judge, and Newman 
Affirmed. 

Cite as 103 Or App 467 (1990) 469 

D E I T S , J . 
i 

Employer seeks review of a Workers' Compensation 
Board order setting aside its denial of a claim. The issue is 
whether claimant is a "worker employed in this state" within 
the meaning of ORS 656.126(1) or is, instead, an out-of-state 
employee who is not covered by the Oregon Workers' Com
pensation Law. The Board concluded that claimant is an 
Oregon worker. We agree and affirm. 

Employer is an Oregon corporation with its head
quarters in Portland. It has what it calls "operations offices" 
in Louisiana, California, Texas, Washington and Utah, li bad 
an operations office in Portland until September, 1986, when 
it was relocated to Vancouver, Washington. The accounting, 
administration and payroll functions for all of the operations 
offices are performed at the Portland headquarters, and 
payroll checks are sent from the headquarters and are drawn 
on employer's Oregon account. Employer withholds Oregon 
taxes from the wages of Oregon employees, including claim
ant. Each operations office has a manager, to whom employees 
report for duty each day to receive their assignments. 

After the Portland operations office was moved to 
Vancouver, employees who had worked out of that office 
began reporting to the new location every day. When the office 
was in Portland, employer paid premiums to S A I F for those 
employees but, when the office moved, it began paying pre
miums to the Washington Worker's Compensation Fund. 
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Employer continues to pay S A I F premiums for personnel 
working in the Portland headquarters. 

Claimant was initially hired in 1984 at the Portland 
office. He worked primarily in Oregon but on two occasions he 
worked briefly in Washington. He was laid off but returned to 
work in February, 1986. Both times that he was hired, he was 
told that he might be required to work in other states. After he 
was rehired, he reported to the Portland office every morning 
and was then sent to his job site. From the time of the rehire 
through September, 1986, he worked only in Oregon. After the 
branch operations office was moved to Vancouver, he reported 
there in the morning to pick up his equipment and returned 
the equipment to Vancouver every night. In an average 12-
hour day, he spent approximately one hour in Vancouver and 
the remaining time on his job assignment in Portland. In 
470 Power Master, Inc. v. Blanchard 

October, 1986, he was assigned to work in Idaho, where he 
sustained an on-the-job injury in November. Under medical 
orders, he rested a few days and then returned to work in 
Portland. 

Employer gave claimant Washington compensation 
claim forms, which he completed and filed. He received time 
loss and medical benefits on his Washington claim. He then 
filed a protest against the acceptance of his claim in Wash
ington and filed this claim in Oregon. Employer denied the 
claim. Claimant contested the denial, and the referee and the 
Board determined that employer is an Oregon employer and 

/ that claimant is an Oregon worker. The Board based its deter
mination on the facts that claimant was a continuous Oregon 
resident; he was hired in Oregon; he was told that he would 
occasionally have to work outside of Oregon; during the sec
ond period of employment, he did not work outside Oregon 
until the Idaho job; and, after the operations office moved to 
Vancouver, he spent only a small portion of his work day at 
that office. The Board determined that his work outside 
Oregon, in Washington and Idaho, was temporary. It also 
decided that employer is a subject employer, because it has its 
headquarters in Portland and has workers who are subject 
employees. 

Employer makes three assignments of error, all of 
which are aimed at one point: The Board erred by concluding 
that claimant is an Oregon worker under ORS 656.126(1),' 
which provides, in part: 

"If a worker employed in this state and subject to ORS 
656.001 to 656.794 temporarily leaves the state incidental to 
that employment and receives an accidental injury arising out 
of and in the course of employment, the worker * * * is entitled 
to * * * benefits * * * as though the worker were injured within 
this state." 

1 Employer's first assignment raises that point directly. Its third assignment 
makes the related assertion that the Board misapplied the "permanent employment 
relation test" that, we have developed for determining a worker's status under ORS 
656.126(1). The second assignment is that the Board erred by concluding that 
employer is a "subject employer" under ORS 656.023. Obviously, it is. It has perma
nent employees at the Portland headquarters, for whom it pays premiums to an 
Oregon workers' compensation insurer. The real point of employer's argument, how
ever, is that it is not an Oregon employer with respect to this claimant, because he is 
not an Oregon employee under ORS 656.126(1). See also ORS 656.126(2). 
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The case that we, as did the Board, consider the most 
analogous is Kolar v. B&C Contractors, 36 Or App 65,583 P2d 
r>()2 (1978). The employer there had its main office in Califor
nia, but it also maintained offices in Oregon and Washington. 
The claimant was hired in Bend and was first assigned to a 
three-day project in Klamath Falls. He was then given a long-
term assignment in Washington. We concluded that the 
claimant was an Oregon worker, because he 

"was hired in Oregon to work for an Oregon employer. He did 
some work in Oregon for employer before being transferred to 
the company project in Washington. The company official 
who hired him testified claimant would have been returned to 
work on projects in Oregon upon completion of his work on 
the [Washington] project." 36 Or App at 69. 

The distinction that employer emphasizes, between 
Kolar and this case, is that the immediate supervisor whd 
assigned claimant to work in Oregon has his office in Wash-, 
ington, while the supervisor in Kolar was located in Oregon. 
Employer contends that claimant "was an Oregon worker at 
the time of his hire, but became a Washington worker" when 
the operations office was moved to Vancouver. Employer 
maintains that the fact that most of claimant's work con
tinued to be in Oregon is irrelevant, because it understands 
Kolar and our later cases to make the place "where the control 
is exercised" the sole or most significant determinant of the 
worker's status/Employer relies in particular on Phelan v. 
H.S.C. Logging, Inc., 84 Or App 632, 735 P2d 22, rev den 303 
Or 590 (1987). However, Phelan does not support the one-
factor analysis that employer advocates. We based our holding 
that the claimant there was not an Oregon employee on 
numerous facts—that he was hired from Washington, the 
Oregon operations were run from Washington, that paychecks 
were issued there and that claimant was expected to be 
assigned to work in Washington after his Oregon project was 
completed. 

We reiterated in Hobson v. Ore Dressing, Inc., 87 Or 
App 397, 400, 742 P2d 675, rev den 304 Or 437 (1987), that the 
"key inquiry" under ORS 656.126(1) "is the extent to which 
the claimant's work outside the state is temporary." Here, the 
work that claimant did in Washington after the operations 
office was moved to Vancouver amounted to an hour a day. 
The point that employer's argument misses is that the move of 

472 Power Master, Inc. v. Blanchard 

the office had no significant effect on claimant's job. Van
couver became little more than a detour for claimant on his 
way to and from his work sites, wherever they were. This is not 
a case like Hobson, where the result of the employer's reloca
tion was that "there was no longer an Oregon employer for 
which the work in California could be incidental." 87 Or App 
at 608. Conversely, here, the daily trips to Vancouver were 
incidental, and claimant's principal work continued to be in 
Oregon for his Oregon corporate employer. Claimant 
remained an Oregon employee for purposes lof O R S 
656.126U).2 

Affirmed. 

I 
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* Employer argues that the Board's findings are not supported by substantial 
evidence, because its conclusion that claimant is an Oregon worker indicates that it 
disregarded uncontradicted testimony by employer's controller about the control that 
the operation* office managers exercise over assignments and other aspects of the 
work of employees assigned to them. That argument is also baaed on employer's 
mistaken understanding that control is the decisive factor. The fact that the evidence 
may have compelled a certain finding about the nature of the Vancouver manager's 
control has no bearing on the significance of that control in comparison with the other 
considerations that bear on whether claimant is an Oregon worker under the statute. 

508 October 3, 1990 No. 470 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of t he Compensation of 
Reyes S. Garcia, Claimant. 

Reyes S. G A R C I A , 
Petitioner, 

v. 
B O I S E C A S C A D E C O R P O R A T I O N , 

Respondent. 
(WCB 85-15946; CA A46569) 

On remand from the Oregon Supreme Court, Garcia v. 
Boise Cascade Corp., 309 Or 292, 787 P2d 884 (1990). 

Judicial Review from the Workers' Compensation Board. 

Submitted on remand March 30,1990. 

Quintin B . Estell, Salem, for petitioner. 

Paul Dakopolos, Paul J . De Muniz and Garrett, Seideman, 
Hemann, Robertson & De Muniz, Salem, for respondent. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

W A R R E N , P. J . 

Affirmed. 

510 Garcia v. Boise Cascade Corp. 

W A R R E N , P . J . 

This case is on remand from the Supreme Court. 
Garcia v. Boise Cascade Corp., 309 Or 292, 787 P2d 884 (1990), 
which held that we incorrectly applied the standard of review 
when we held that the referee's findings, adopted by the 
Board, were not supported by substantial evidence. 309 Or at 
294. In our first opinion we erroneously substituted our judg
ment for that of the Board. Garcia v. Boise Cascade Corp., 94 
Or App 362, 765 P2d 1245 (1988). We now affirm the referee's 
order. 

Claimant has osteoarthritis in his lower back, a 
degenerative condition that manifested itself some time after 
1980. Claimant argued at the hearing that his condition was 
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an occupational disease.1 The referee concluded that claimant 
had failed to prove that "the work activities for this employer 
were the major contributing cause" of his condition. The 
Board affirmed. 

Claimant worked for employer from 1963 to 1980,2 

when he was laid off. He then worked at several jobs involving 
medium to heavy labor, until he was rehired by employer in 
February, 1983. Then, he worked as a puller on the veneer 
chain until his injury in September, 1985.3 Working on the 
veneer chain required claimant to "lift thin sheets of veneer 
off the waist-high chain and place them in appropriate carts 
which were located behind him." 

Dr. Collada, a neurosurgeon, testified that all of 
claimant's activities throughout his life have contributed to 
his osteoarthritis, with work being a significant factor. When 
claimant's attorney explained the physical requirements of 
pulling veneer and asked whether claimant's work was the 
primary factor, Collada said that that type of activity can 
accelerate the deterioration. When asked whether work was 
the primary factor, he said: 

"[0]n a hypothetical basis, if he had not been involved in any 

Cite as 103 Or App 508 (1990) 511 

strenuous activities and he had a fairly sedentary life outside 
of work activities, considering the type of work he's done, then 
I would say over half," 

He also said, however, that genetic factors play a role in the 
progression of the disease. 

Dr. Munson, claimant's physician since 1973, wrote: 
"Mr. Garcia is quite young at age 46 and I do not often see 
osteoarthritis at that age group. Wear and tear of the ligamen
tous and capsular structures probably cause low-grade inflam
mation in almost everyone and, quite commonly, the changes 
[sic] of osteoarthritis. Certainly pulling green chain at a 
lumber mill would tend to give you more wear and tear than 
perhaps selling used cars." 

In another letter, he wrote: 
"His performing heavy lifting at the mill is certainly a major if 
not the major contributing factor aggravating his arthritis 
condition and degenerative disc syndrome. I feel that his 
employment has brought about an additional hastening of his 
degenerative low back condition. These changes found on his 
x-rays of October 11, 1985, are at least in part a result of his 
employment exposure." 

The referee discounted Munson's opinion that 
"heavy lifting at the mill" was a major contributing factor, 
because he found that claimant's work did not involve heavy 
lifting. That finding is supported by substantial evidence. 
Claimant could not estimate how much the veneer weighed, 

1 At the hearing, claimant also argued that his herniated disc resulted from his 
September, 1985, on-the-job injury. He has not, however, pursued that theory on 
appeal. 

2 Claimant worked for employer for only part of 1968. 
3 Employer accepted compensability of the injury, except for the degenerative 

changes in claimant's lower back. 
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but he testified that the thickest veneer was only a quarter of 
an inch thick and that a cushion of air made lifting veneer 
easier. The trier of fact was entitled to believe either of the two 
conflicting medical opinions. Substantial evidence supports 
the decision that the work was not the major contributing 
cause of the condition. O R S 183.482(8)(c); Garcia v. Boise 
Cascade Corp., supra, 309 Or at 295. 

Finally, claimant argues that employer should be 
found liable under the last injurious exposure rule. Under that 
rule, the last employer whose work could have caused the 
condition is responsible without proof of actual causation. 
That rule has no application here, because only one self-
insured employer is involved. By bringing a claim against 
employer only, claimant elected to prove actual causation. See 
Bracke v. Baza'r, 293 Or 239, 250 n 5, 646 P2d 1330 (1982); see 
also Runft v. SAIF, 303 Or 493, 739 P2d 12 (1987). 

Affirmed. 

No. 471 October 3, 1990 513 

IN T H E C O U R T OF A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Elmira K. Satcher, Claimant. 

W A C K E R S I L T R O N I C C O R P O R A T I O N 
and Liberty Northwest Insurance Corporation, 

Petitioners, 
v. 

Elmira K . S A T C H E R , 
Respondent. 

(87-03768; C A A62476) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted June 13,1990. 

Jenny A. Ogawa, Salem, argued the cause for petitioners. 
With her on the brief was Kevin L . Mannix, Salem. 

Patrick K . Mackin, Portland, argued the cause and filed 
the brief for respondent. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

R I G G S , J . 

Reversed. 

Cite as 103 Or App 513 (1990) 515 

R I G G S , J . 

In this workers' compensation case, employer seeks 
review of the Workers' Compensation Board's order affirming 
the referee's imposition of penalties and attorney fees for 
unreasonable delay in the payment of medical services. We 
reverse. 
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Employer sought Board review of a referee's order 

holding that claimant's injury was compensable. While that 
review was pending, employer denied payment for certain chi
ropractic services.1 The referee set aside employer's denial of 
those services. Employer did not seek review of that order and 
did not pay for the medical services within 60 days after the 
order. Claimant sought enforcement of the medical services 
order. The referee held that employer was obligated to pay and 
assessed penalties and attorney fees against employer for 
unreasonable refusal to comply with the first referee's order. 
The Board affirmed. 

An employer is liable for penalties and attorney fees 
if it "unreasonably delays or unreasonably refuses to pay com
pensation * * *." O R S 656.262(10). O R S 656.313 provides, in 
part: 

"(1) Filing by an employer or the insurer of a request for 
review or court appeal shall not stay payment of compensa
tion to a claimant. 

< < » » * * * 

"(4) Notwithstanding ORS 656.005, for the purpose of 
this section, 'compensation' means benefits payable pursuant 
to the provisions of ORS 656.204 to 656.208, 656.210 and 
656.214 and does not include the payment of medical serv
ices."2 

Medical services cannot be considered compensation while 
516 Wacker Siltronic Corp. v. Satcher 

review of compensability of the injury is pending. Thus, there 
was no basis on which to award penalties or attorney fees.3 

Reversed. 

1 Claimant's brief includes an argument relating to acupuncture services. 
Employer's assignment of error relates solely to the ruling about chiropractic services; 
therefore, we do not consider or make any determination regarding the acupuncture. 

2 ORS 656.313 has been amended, effective July 1, 1990. Or Laws 1990 (Special 
Session), ch 1197, § 23. The amendment is not applicable here. 

* Claimant argues that, when employer failed to seek review of the referee's order 
directing payment of medical services, that order became final and employer was 
obligated to pay. The fact that the order became final, however, doe* not affect the fact 
that, under ORS 656.313(4), payment of medical services is not considered compensa
tion while review of compensability of the injury is pending. 
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No. 486 October 10, 1990 601 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

ACCIDENT PREVENTION DIVISION, 
Respondent, 

u. 
R L C CORP./MATLACK, INC., 

Petitioner. 
(SH-88817; CA A62767) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 13, 1990. 
Thomas W. Brown, Portland, argued the cause for peti

tioner. With him on the brief was Cosgrave, Vergeer & Kester, 
Portland. 

John T. Bagg, Assistant Attorney General, Salem, argued 
the cause for respondent. With him on the brief were Dave 
Frohnmayer, Attorney General, and Virginia L. Linder, Solic
itor General, Salem. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

WARREN, P. J . 

Reversed and remanded for reconsideration. 

Cite aa 103 Or App 601 (1990) _i 603 

W A R R E N , P. J . 
Employer seeks review of a Workers' Compensation 

Board order approving a citation by the Accident Prevention 
Division (Division) for a safety violation under the Oregon 
Safe Employment Act. ORS 654.001 et seq. We reverse. 

Employer makes three assignments of error relating 
to the citation for violation of OAR 437-41-035(4), which 
alleged that there was a dangerous gap between a loading 
platform owned by a third party and employer's tanker trucks 
that were being filled at the loading platform. The only assign
ment meriting discussion relates to whether the Board applied 
the correct legal standard in analyzing employer's so-called 
"Grossman/Anning-Johnson" defense. See Grossman Steel & 
Aluminum Corporation, 4 OSHC (BNA) 1185 (1976); Anning-
Johnson Company, 4 OSHC (BNA) 1193 (1976). 

The defense is stated in Division's Field Compliance 
Manual: 

"3. * ** Prior to issuing citations to an employer with 
employees exposed to a hazard, it must first be determined 
whether the exposing employer(s) has a legitimate defense to 
the citation, as set forth below: 
"a. The employer did hot create the hazard; 
"b. The employer did not have the authority or the ability to 

correct the hazard; 
"c. The employer made a reasonable effort to persuade the 

controlling employer to correct the hazard; 
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"d. The employer has instructed, and where necessary, 
informed employees how to avoid or minimize the dan
gers associated with the hazardous conditions and, 
where feasible, has taken alternative means of protect
ing employees from the hazard short of walking off the 
job (except when special circumstances require such 
extreme action). 

"Note: All of these items must be documented in the case 
file." 

The Board concluded that defendant had violated the 
safety rules, because "a hinged extension [to the platform] 
might have been considered, probably relatively inexpen
sively." That conclusion was made without any evidence 
about that possible safety measure's cost. In any event, the 

604 Accident Prevention Div. v. RLC Corp./Matlack, Inc. 

question is not whether alternatives could have been consid
ered but were not; it is whether, overall, the employer did what 
was reasonable under the circumstances to protect its employ
ees from the hazard. Anning-Johnson Company, supra, 4 
OSHC at 1198. The Board did not make any findings relating 
to the reasonableness of employer's actions. 

Reversed and remanded for reconsideration. 

634 October 10, 1990 \<>. 493 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Gabino R. Orozco, Claimant. 

Gabino R. OROZCO, 
Petitioner, 

v. 
U & I GROUP, INC., 

Respondent. 
(WCB 85-10736; A60581) 

Judicial review from Workers' Compensation Board. 
Argued and submitted September 7, 1990. 
David C. Force, Eugene, argued the cause and filed the 

brief for petitioner. 

Janet Schroer, Portland, argued the cause for respondent. 
On the brief were Peter A. Ozanne and Schwabe, Williamson 
& Wyatt, Portland. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

EDMONDS, J . 
Affirmed. 
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636 Orozco v. U & I Group, Inc. 

EDMONDS, J . 

Claimant seeks review of a Workers' Compensation 
Board order, dated March 23, 1989, that denied attorney fees 
for lack of jurisdiction under ORS 656.295(8).' Claimant 
argues that the Board had "ministerial jurisdiction" to award 
attorney fees. We affirm. 

In December, 1986, a referee issued an order that 
upheld the denial of claimant's chiropractic treatment; it was 
affirmed by the Board. On review, we remanded to the Board 
for reconsideration. Orozco v. U & I Group, Inc., 92 Or App 
585, 758 P2d 894 (1988). In the order on remand dated Febru
ary 3, 1989, the Board reversed the referee's order and set 
aside the denial. It said, "Inasmuch as we have not received a 
statement of services from claimant's attorney, we cannot 
award an assessed fee." Although the Board received a state
ment Of services on February 22, 1989, the Board did not 
consider it until after the 30-day period in which to seek 
review of the February 3 order had expired. On March 23, 
1989, the Board denied claimant's request for attorney fees, 
holding that it had no jurisdiction, because the February 3 
order had become final. 

Claimant argues that the Board does not need to 
assume jurisdiction over a case in order to perform the "post-
adjudicative, ministerial function" of reviewing a statement of 
services and contends that this case is controlled by our opin
ion in Schwabe, Williamson & Wyattv. Workers' Comp. Board, 
101 Or App 645, 792 P2d 461 (1990). Employer argues that, 
because claimant failed to file a petition for review before the 
30-day period expired after the February 3, 1989 order, the 

"Board is correct. 

The February 3 order, which dealt with the merits 

and the issue of attorney fees, is a final order.2 Claimant did 
not petition for review within the time allowed by ORS 
656.295(8). Attorney fees in workers' compensation cases may 
be awarded only when expressly authorized by statute. Farm
ers Ins. Group v. SAIF, 301 Or 612, 619, 724 P2d 799 (1986); 
McGill v. SAIF, 91 Or App 228, 231,754 P2d 612 (1988). Once 
the Board had ruled and claimant had not sought timely 
review, the effect of ORS 656.298(8) was to deprive the Board 
of jurisdiction to consider claimant's request, even though it 
was timely filed. 

1 O R S 656.295(8) provides: 

"An order of the board is final unless within 30 days after the date of mailing 
of copies of such order to the parties, one of the parties appeals to the Court of 
Appeals for judicial review pursuant to O R S 656.298. The order shall contain a 
statement explaining the rights of the parties under this subsection and O R S 
65Q.298." 

s The February 3 order contained the standard notice: 

" N O T I C E T O A L L P A R T I E S : This order is final unless, within 30 days after 
the date of mailing of copies of this order to the parties, one of the parties appeals 
to the Court of Appeals at the Supreme Court Building, Salem, Oregon 97310 for 
judicial review as provided by O R S 656.298." 

Cite as 103 Or App 634 (1990) 637 
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We disagree with claimant's argument that Schwabe, 

Williamson & Wyatt v. Workers' Comp. Board, supra, controls. 
In that case, the Board issued an order in February, 1988, 
addressing the merits of the case, but not the issue of attorney 
fees. Two months later, the insurer's counsel sought autho
rization for attorney fees. Unlike here, when the Board denied 
the request for attorney fees in that case, the petitioner sought 
review of the attorney fees decision within 30 days after the 
Board first addressed the issue. The "continuing jurisdiction" 
situation in Schwabe does not apply to this case, because the 
February 3 order addressed claimant's entitlement to attorney 
fees as well as the merits of the case. When claimant failed 
within 30 days to move for a stay, request an abatement or 
otherwise preserve his right to seek review of the February 3 
order, the order became final. 

Affirmed.3 

3 Claimant's other arguments do not merit discussion. 

132 October 17, 1990 No. 517 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In i he Matter of the Compensation of 
Randy R. Westfall, Claimant. 

Randy R. WESTFALL, 
Petitioner, 

v. 
RUST INTERNATIONAL 

and Underwriters Adjusting Company, 
Respondents. 

(WCB 88-01147; CA A62442) 

Judicial Review from Workers' Compensation Board. 
On respondents' petition for imposition of sanctions under 

ORS 656.390 filed June 28,1990. Opinion filed June 27, 1990. 
Westfall v. Rust International, 102 Or App 373, 795 P2d 124 

Bradley R. Scheminske, Portland, for petition. 
No appearance contra. 
Before Warren, Presiding Judge, and Riggs and Edmonds. 

Judges. 
PER CURIAM 
Petition for sanctions allowed. 
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Cite as 104 Or App 132 (1990) 133 

P E R C U R I A M 

Employer petitions for an award of sanctions against 
claimant's attorney, claiming that the petition for judicial 
review in this case, 102 Or App 373, 795 P2d 124 (1990), was 
frivolous. ORS 656.390.1 We agree and grant the petition. 

Claimant filed a petition for review of an order of the 
Workers' Compensation Board that denied compensation for 
claimant's back condition. Distilled to its basic premise, 
claimant argued that he had testified that his back still hurt, 
that the referee had found his testimony credible and that the 
condition was not so complex tb.at expert testimony was 
required. Claimant's attorney acknowledged that there were 
competent medical opinions to support both employer's and 
claimant's views. He also acknowledged "that on judicial 
review pursuant to ORS 656.298, this Court will not disturb 
the Board's weighing of competing medical opinions, in the 
record * * *." 

The attorney knew and acknowledged that there was 
substantial evidence to support the Board's decision. The 
petition for review was frivolous.2 We conclude that it is 
appropriate to award sanctions to employer. Employer shall 
submit within 14 days after the date of the appellate judgment 
on this motion a statement of reasonable expenses incurred by 
134 Westfall v. Rust International 

reason of the petition, including reasonable attorney fees. 
Claimant's attorney shall have 14 days thereafter to file a 
response. 

Petition for sanctions allowed. 

1 O R S 656.390 provides: 

"Notwithstanding O R S 656.236. if either party appeals for review of the claim 
to the Court of Appeals or to the Supreme Court, or files a motion for reconsidera
tion of the decision of the Court of Appeals or the Supreme Court, and the court 
finds that the appeal or motion for reconsideration was frivolous or was filed in 
bad faith or for the purpose of harassment, the court may impose an appropriate 
sanction upon the attorney who filed the appeal or motion. The sanction may 
include an order to pay to the other party the amount of the reasonable expenses 
incurred by reason of the appeal or motion, including a reasonable attorney fee." 
2 For example, the brief says: 

"Claimant/Petitioner fully recognizes that on judicial review pursuant to 
O R S 656.298, this Court will not disturb the Board's weighing of competing 
medical opinions in the record; even where, as here, the opinions it chooses to give 
the weight to are absurd and contrary to all known facts, x-rays, and the laws of 
nature. There were two well-reasoned opinions in support of the claim, and two 
odd ones against it, but one of the latter was signed by more than one "expert," 
and, therefore, the Board counted them up and held that Claimant must lose. 

"(This method of 'fact-finding' on de novo review will result, over time, in 
many more 'expert opinions' in compensation cases, since the last part to get one 
admited should always win on Board review. Nonethelss, the Legislature has 
prohibited this Court from instruding on such 'adjudication' of facts)." 
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No. 533 November 7, 1990 225 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Fees for Services 
by Southern Oregon Neurological Association 

for Eul Moody, Injured Worker. 
SOUTHERN OREGON 

NEUROLOGICAL ASSOCIATES, 
Petitioner, 

v. 
E B I COMPANIES, 

Respondent. 
(WCB 88-06320; CA A49901) 

Judicial Review from order of the Director of the Workers' 
Compensation Department. 

Argued and submitted February 26, 1990. 
Jeffrey W. Foxx, Medford, argued the cause and filed the 

brief for petitioner. 
Jerald P. Keene, Portland, argued the cause for 

respondent. With him on the brief was Roberts, Reinisch & 
Klor, P.C., Portland. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

RICHARDSON, P. J . 
Affirmed. 

Cite as 104 Or App 225 (1990) 227 

R I C H A R D S O N , P. J . 
Petitioner seeks review of a final order of the Director 

of the Workers' Compensation Department awarding it fees 
for testimony in a workers' compensation hearing.1 Pursuant 
to ORS 656.704(2), we review the decision under ORS 183.482 
and affirm. 

The facts are not disputed: Dr. Maukonen, a prin
cipal in petitioner whose offices are located in Medford, was a 
treating physician of Moody, an injured worker who filed a 
claim against his employer, Publishers Paper Company. EBI 
Companies was the compensation plan administrator for the 
employer. E B I subpoenaed Maukonen to testify as an expert 
witness in a hearing scheduled in Newport. After his testi
mony, he submitted an itemized statement: 
Services Rate Time Total 
Pre-Hearing Review $100/hr 3 hrs $ 300.00 
Attendance at Hearing 200/hr 6hrs 1,200.00 
Travel Time 200/hr 12 hrs 2,400.00 
Mileage .20 mile 511 miles 102.20 
Motel 67.40 
Phone 6.50 
Meals 35.00 
Total $4,111.10 
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EBI offered $900, which was rejected and the parties pre
sented the matter to the Director as a medical fee dispute. 
Former OAR 436-10-110. The Director ordered petitioner to 
accept $900.2 

Petitioner requested review. The dispute was heard 
by a Workers' Compensation Board referee as a matter not 
concerning a claim.3 ORS 656.704(2); OAR 436-10-110(3). 
228 Southern Oregon Neurological v. EBI Companies 

The referee concluded that the Department's medical service 
rules applied to determine how much petitioner was entitled 
to be paid for testimony pursuant to subpoena. The referee 
ordered EBI to pay petitioner $1,326.72; $150.96 for each hour 
that Maukonen was at the hearing and $270 for the time he 
had spent in preparation. Regarding the claimed travel 
expenses, the referee concluded: 

"OAR 438-07-020 provides witness fees and mileage in Work
ers' Compensation cases are payable as in civil actions. There 
is a separate fee provision in the rules for expert medical 
testimony in Workers' Compensation cases * * *. Since Dr. 
Maukonen's travel time and expense in this case is [sic] cov
ered by the statutory subpoena law, it would be inappropriate 
to stretch * * * interpretation of the scope of coverage of the 
CPT codes." 

Petitioner first contends that Maukonen's travel 
expenses, including compensation for travel time, should have 
been awarded as part of medical expenses. It initially argues 
that it is entitled to the fees for the reasons expressed in 
Hanna v. McGraw Bros. Sawmill, 44 Or App 189,605 P2d 724, 
modified 45 Or App 757, 609 P2d 422t(1980). In Hanna, we 
considered which party was responsible for payment of fees to 
a physician who was called as a witness only for cross-exam
ination after his medical report was introduced in a workers' 
compensation hearing. We did not address the amount of fees 
to be paid. 

Petitioner next argues that it is entitled to the 
claimed travel expenses pursuant to OAR 436-10-040(1)(a), 
which requires that an 

"insurer shall pay for all medical services which the nature of 
the compensable injury or the process of recovery requires." 

OAR 436-10-005(20) provides: 
" 'Medical service' means any medical, surgical, chiropractic, 
dental, hospital, nursing, ambulance, or other related services; 
also any drugs, medicines, crutch, prosthesis, brace, support 
or physical restorative device." 

The more specific categories of medical services and the value 
assigned such service are defined in the Department's fee 

1 The Hearings Division of the Workers' Compensation Board heard the matter 
pursuant to O R S 656.704(2). O A R 436-10-008. 

2 The Director explained that he did not decide the dispute, but only issued his 
ruling to allow the matter to proceed to a hearing. 

3 E B I moved, in its brief, to dismiss the petition for review for lack of jurisdiction 
on the ground that the Workers' Compensation Board has jurisdiction. We already 
denied an identical motion and we do so again. E B I also moves to dismiss, because 
petitioner did not serve employer with a copy of the petition, as required by O R S 
183.482. Although service on all parties is mandatory, it is not jurisdictional under the 
A P A and dismissal of the petition is not warranted where there is no prejudice. Hill v. 
Employment Division, 92 Or App 357,758 P2d 420 (1988). E B I was served with a copy 
of the petition for review and processed the review for employer. 



schedules and the Current Procedural Terminology (CPT) 
codes adopted by the Department. See OAR 436-10-090. Peti
tioner argues that the travel expenses are covered by CPT 
Cite as 104 Or App 225 (1990) 229 

code 99082, which allows expenses for unusual travel in 
providing medical 'services or, alternatively, by OAR 436-10-
090(4), which allows reasonable fees for medical services when 
there is no applicable C P T code. 

The rules for Compensation for medical services con
template recovery for services provided in direct relation to a 
claimant's medical needs. Expenses arising from a physician's 
testimony at a workers' compenation hearing are designated 
neither directly or indirectly in the CPT codes or fee sched
ules. "Medical Services" as used in the Department's rules do 
not include the travel expenses claimed here. The referee cor
rectly concluded that there is no authority in the rules to 
award the claimed travel expenses. 

Petitioner next contends that the referee erred in 
reducing the fee for testifying from the ordinary fee that it 
charged to the amount in the fee schedule. The referee held 
that the doctor's preparation time and the time that he was at 
the hearing are covered by OAR 436-10-090(31), which pre
scribes fees for preparation and testimony at depositions. 
Such services are assigned a value by the relevant CPT code. 
Petitioner's principal argument is that its regular hourly rate 
should have been used rather than the code fee schedule, 
because it had an agreement with EBI to be paid the regular 
rate. The referee's authority to determine fees is provided by 
the rules and CPT codes. He does not have authority to deter
mine fees pursuant to a contract. 

Affirmed. 

No. 541 • November 7 r 1990 261 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Maria Campos, Claimant. 

Maria CAMPOS, 
Petitioner, 

v. 
HOOD RIVER CARE C E N T E R 

and Western Employers, 
Respondents. 

(87-08331; CA A61553) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted May 14, 1990. 
Angelo Gomez, Hillsboro, argued the cause; for petitioner. 

With him on the brief was Ginsburg, Gomez & Neal, Hill
sboro. 

Nancy J . Meserow, Portland, argued the cause for 
respondents. With her on the brief was Scheminske & Lyons, 
Portland. 



Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

NEWMAN, J . 
Reversed and remanded for reconsideration. 

Cite as 104 Or App 261 (1990) 263 

NEWMAN, J . 
Claimant petitions for judicial review of a Workers' 

Compensation Board order that affirmed the referee's order 
dismissing her request for a hearing. We reverse and remand. 

* Employer denied claimant's aggravation claim and 
her claim for medical treatment. She filed a request for a 
hearing. The referee set the hearing for December 22, 1987, 
and mailed notices to claimant and her attorney on November 
24. Claimant did not attend the hearing, but her attorney did. 
He withdrew the request for a hearing on the issue of medical 
benefits, said that he was unprepared to proceed on the 
aggravation claim in claimant's absence and asked for-a 
postponement. Employer moved for an order of dismissal, 
because claimant had failed to appear, and the referee orally 
granted the motion. He told claimant's attorney, however, 
that he would reconsider the order if, within 30 days after the 
issuance of his dismissal order, claimant presented good cause 
for her failure to appear. 

The referee issued his dismissal order on January 4, 
1988. In relevant part, it reads: 

"[Employer] moved for an order of dismissal based upon 
claimant's failure to appear. The motion was allowed. There
fore: IT IS HEREBY ORDERED that this matter is dis
missed. [Former] OAR 438-06-070."1 

Claimant timely moved for reconsideration. She asked that 
the order of dismissal be set aside on the ground that she had 
good cause for failing to appear at the hearing and asked that 
she be given a new hearing.2 Contemporaneously, she also 
requested Board review. Claimant submitted an affidavit and 
supporting documents in support of both of her requests. 

Claimant's affidavit asserted that she had gone to 
Mexico on November 23, 1987, to see a Spanish-speaking 

264 Campogv. Hood River Care Center 

doctor who could treat her injury and to visit her old and 
infirm father; she did not receive the notice of hearing before 
she left, and her family in the United States could not contact 
her by telephone; she telephoned them on December 20 and 
learned that a hearing was scheduled for December 22; she 
immediately drove back to the United States and arrived on 
December 25; she understood little English and spoke with her 

1 Former O A R 438-06-070 was in effect on December 22,1987. It provided: 

"Failure of a party to appear at a hearing without good cause constitutes a 
waiver of appearance. I f the party failing to appear is the party that requested the 
hearing, the request for hearing may be dismissed unless good cause is shown and 
the other party is not prejudiced thereby." 

It was amended, effective January 1,1988. 
1 Cle t does not argue that she had not failed to appear at the ring of 

De !>er 22, given that attorney appeared on her behalf. 
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lawyer through interpreters; and she did not understand what 
a hearing was, or that one would be scheduled in her case, and; 
accordingly, she did not notify her lawyer that she was leaving 
for Mexico. She also submitted to the referee and the Board a 
copy of the Mexican doctor's x-ray report, which her treating 
chiropractor in the United States had had translated. 

The referee did not respond, by order or otherwise, to 
claimant's motion for reconsideration. Although claimant 
argued to the Board that the referee had incompletely devel
oped the issue of good cause and asked it to remand for further 
evidence on the good cause issue, the Board simply issued an 
order that it "affirms and adopts the referee's order of dis
missal." 

Claimant asserts that the Board's order is inadequate 
for judicial review, because it contains no findings of fact or 
conclusions of law on the issue of inadequate record develop
ment. What claimant means by her assignment of error is that 
we cannot determine from the Board's order whether it con
sidered the issue of good cause and why it reached the decision 
to affirm the referee, because neither the Board nor the referee 
made findings of fact or conclusions of law on the issue of good 
cause. We agree. 

To be adequate for our review, an order of the Board 
must contain findings of fact, reasoning and conclusions of 
law, Armstrong v. Asten-Hill Co., 90 Or App 200, 205, 752 P2d 
312 (1988), or it must adopt an order of the referee that has 
those components. Johnston v. James River Corp., 91 Or App 
721, 722, 756 P2d 696 (1988). Here, neither the Board nor the 
referee made findingsof fact or conclusions of law on whether 
claimant had good cause for failing to appear. Indeed, the 
referee issued his order before claimant submitted her evi
dence on good cause to him. Although the referee gave claim
ant permission to seek reconsideration, nothing in the record 
indicates that he even considered the issue of good cause in the 

Cite as 104 Or App 261 (1990) 265 

light of the material that claimant presented in support of her 
motion. Obviously, his January 4,1988 order does not respond 
to claimant's subsequent submission. Moreover, the Board's 
order does not address claimant's assertion that the record is 
insufficiently developed on the issue of good cause; it simply 
affirmed and adopted the referee's order. On review, we can
not determine why the Board decided not to remand to the 
referee for reconsideration. See ORS 656.295(5).3 

Reversed and remanded for reconsideration. 

* Because of our disposition of this case, we do not address claimant's other 
assignments of error. 
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•::-:'IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Denise M. Bowman, Claimant. 

Denise M. BOWMAN, 
Petitioner, 

v. 
SYSTEMS-IMPROVEMENT ASSOC., INC., 

Respondent. 
(8040; CA A62720) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted October 8,1990. 
Robert Wollheim, Portland, argued the cause for peti

tioner. With him on the brief was Welch, Bruun and Green, 
Portland. 

William Dickas, Portland, argued the cause for 
respondent. With him on the brief was Kell, Alterman & 
Runstein, Portland. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

PER CURIAM 
Affirmed. Howard v. Liberty Northwest Ins., 94 Or App 283, 

765 P2d 223 (1988). 
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IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Roland L . Dawkins, Claimant. 

ROLAND L . DAWKINS, 
Petitioner, 

v. 
PACIFIC MOTOR TRUCKING, 

Respondent. 
(85-11265; CA A63382) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted October 8,1990. 
Brad G. Garber, Salem, argued the cause for petitioner. 

With him on the brief was Michael B. Dye, Salem. 
Jeffrey S. Love, Portland, argued the cause for respondent. 

With him on the brief were Scott P. Monfils and Lane Powell 
Spears Lubersky, Portland. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

PER CURIAM 
Affirmed. Short v. SAIF, 305 Or 541, 754 P2d 575 (1988); 

Vip's Restaurant v. Krause, 89 Or App 214, 748 P2d 164, on 
rfron 91 Or App 472, 756 P2d 47, rev den 306 Or 414 (1988). 
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318 November 21, 1990 , No. 554 

IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Fred J . Duckett, Claimant. 

CITY OF PORTLAND, 
Petitioner, 

v. 
Fred J . D U C K E T T , 

Respondent. 
(WCB 87-15729; CA A62930) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted June 25, 1990. 
David L. Jorling, Deputy City Attorney, Portland, argued 

the cause and filed the brief for petitioner. 
Frank J . Susak, Portland, filed the brief for respondent. 
Before Richardson, Presiding Judge, and Newman and 

Deits, Judges. 
RICHARDSON, P. J . 
Affirmed. 

320 City of Portland v. Duckett 

RICHARDSON, P. J . 

Employer seeks review of an order of the Workers' 
Compensation Board. The only issue is whether, under ORS 
656.222, employer should be allowed to subtract from the per
manent disability award in the present case the amount of a 
permanent disability award already paid to claimant for a 
previous injury to the same body part. The Board said that 
employer was not entitled to an offset. We affirm. 

Claimant compensably injured his left knee in 1984 
and was awarded 15 percent scheduled permanent disability. 
In 1986, he injured his left leg and back. That injury resulted 
in an award for 17 percent scheduled permanent disability for 
his left leg. The Board found credible claimant's testimony 
that he had recovered completely from the 1984 injury before 
1986. The Board's findings also noted that none of claimant's 
treating physicians mentioned the previous injury when dis
cussing the present degree of disability in his left knee. 

Employer argues that ORS 656.222 requires that the 
1984 award lor 15 percent scheduled permanent disability be 
subtracted from the 1986 award in order to avoid a double 
payment. Claimant argues that, because he had completely 
recovered from the 1984 injury, the 1986 accident was in fact 
responsible for the full 17 percent disability to his left leg and 
he should, therefore, receive t he entire amount with no offset. 
ORS 656.222 provides: 

"Should a further accident occur to a worker who is receiv
ing compensation for a temporary disability, or who has been 
paid or awarded compensation for a permanent disability, the 
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award of compensation for such further accident shall be 
made with regard to the combined effect of the injuries of the 
worker and past receipt of money for such disabilities." 

The statute was interpreted in Norby v. SAIF, 303 Or 
536, 540, 738 P2d 974 (1987), to require "that any payments 
made or compensation for permanent disability awarded shall 
be counted in an award for a later accident." That reasoning 
comes from Nesselrodt v. Compensation Department, 248 Or 
452,435 P2d 315 (1967), where the court reduced an award for 
a scheduled disability by the amount of a previous award for a 
scheduled disability of the same body part. The rule is limited 
to subsequent awards for scheduled disability. See American 
Bldg. Maint. v. McLees, 296 Or 772, 774-75, 679 P2d 1361 

Cite as 104 Or App 318 (1990) 321 

(1984); Nesselrodt v. Compensation Department, supra, 248 Or 
at 455. 

Were it not for the fact that claimant had completely 
recovered from the 1984 injury before the 1986 injury, this 
case would be controlled bythe rule in Nesselrodt, and claim
ant's award for the 1986 injury would be offset by the^award 
for the 1984 injury to the same scheduled body part. The 
statute, however, requires consideration of the "combined 
effect" of the previous and present injury. Claimant estab
lished that there is in fact no combined effect, because he had 
completely recovered from the previous injury. His recovery 
for the 1986 injury should not be reduced simply because he 
had recovered from what was thought at the time of the pre
vious award to be a permanent disability. Had his left leg still 
been partially disabled at the time of the second accident, the 
combined effects of his injuries might have been greater than 
17 percent disability. ORS 656.222 would then apply to reduce 
his award for the second accident. The Board did not err. 

Affirmed. 
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322 November 21, 1990 No. 555 

IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Marvin C. Wright, Claimant. 

SAIF CORPORATION, 
Petitioner, 

v. 
Marvin C. WRIGHT, 

Respondent. 
(WCB TP-88016; CA A51030) 

Judicial Review from Workers' Compensation Board. 
On respondent's petition for reconsideration filed October 

4,1990. Former opinion filed August 1,1990. 102 Or App 598, 
795 P2d 604. 

David C. Force and Vick & Gutzler, Salem, for petition. 
Before Richardson, Presiding Judge, and Newman and 

Deits, Judges. 
RICHARDSON, P. J. 
Reconsideration allowed; decision modified to designate 

claimant as prevailing party; affirmed as modified. 

324 SAIF v. Wright 

RICHARDSON, P. J . 
Claimant petitions for review of our decision, 102 Or 

App 598, 795 P2d 604 (1990), and we treat the matter as a 
petition for reconsideration. ORAP 9.15. Claimant seeks rec
onsideration of our designation of SAIF as the prevailing 
party and our order denying his petition for attorney fees 
pursuant to ORS 656.390. We allow reconsideration and mod
ify our opinion to designate claimant as the prevailing party. 
We deny reconsideration of claimant's petition for attorney 
fees. 

We concluded that the Board did not have authority 
to rule on SAIF's motion, reversed its decision and remanded 
with instructions to dismiss SAIF's motion. Because the 
Board's decision was reversed and the case remanded, we des
ignated SAIF as the prevailing party. However, the Board had 
denied SAIF the relief that it sought, and we concurred in that 
denial but for a different reason. Consequently, the opinion is 
modified to delete its last sentence (but not note 2), and the 
disposition is changed to read: 

"Motion to dismiss petition for judicial review denied; 
motion for attorney fees denied; affirmed." 

Claimant is designated as the prevailing party, and costs are 
allowed to him, payable by SAIF. 

Reconsideration allowed; decision modified to desig
nate claimant as prevailing party; affirmed as modified. 
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No. 557 November 21, 1990 329 

IN T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Joseph F. Smith, Claimant. 

CIGNA INSURANCE COMPANIES/ 
PORTLAND RENDERING, 
Petitioner - Cross-Respondent, 

v. 
CRAWFORD & COMPANY/ 
PORTLAND RENDERING, 
Respondent - Cross-Petitioner, 

and 
Joseph F. SMITH, 

Respondent - Cross-Respondent. 
(87-10525; CA A62902) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted September 24,1990. 
Montgomery W. Cobb, Portland, argued the cause for peti

tioner - cross-respondent. With him on the briefs were Mat 
thew K. Rossman and Tooze Shenker Holloway & Duder. 
Portland. 

Margaret H. Leek Leiberan, Portland, argued the cans 
and filed the brief for respondent - cross-petitioner. 

Glen S. Shearer, Portland, argued the cause for respondent 
- cross-respondent. With him on the briefs was Schouboe. 
Marvin & Furniss, Portland. 

Before Buttler, Presiding Judge, and Deits and De Muniz. 
Judges. 

B U T T L E R , P. J . 
Affirmed on petition and on cross-petition. 

Cite as 104 Or App 329 (1990) 331 

B U T T L E R , P. J . 
Cigna Insurance Companies seeks review of a deci

sion of the Workers' Compensation Board affirming the ref
eree's decision that claimant's asthma is compensable and 
holding that Cigna, and not Crawford and Company, is the 
responsible insurer. Crawford cross-petitions for review, con
tending that the Board erred in ordering it to pay claimant's 
attorney fees. We affirm on the petition and cross-petition. 

There is substantial evidence to support the Board's 
finding that claimant's asthma was caused or worsened by his 
on the job exposu re to smoke and fumes after Cigna became 
employer's workers' compensation carrier. Its conclusion that 
Cigna is responsible is affirmed. 

On Crawford's cross-petition, we conclude that 
claimant is entitled to attorney fees pursuant to ORS 
656.382(2), payable by Crawford. ORS 656.382(2) provides: 
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"If a request for hearing, request for review, appeal or 

cross-appeal to the Court of Appeals or petition for review to 
the Supreme Court is initiated by an employer or insurer, and 
the referee, board or court finds that the compensation 
awarded to a claimant should not be disallowed or reduced, the 
employer or insurer shall be required to pay to the claimant or 
the attorney of the claimant a reasonable attorney fee in an 
amount set by the referee, board or the court for legal repre
sentation by an attorney for the claimant at and prior to the 
hearing, review on appeal or cross-appeal." 

Cigna did not appeal to the Board and therefore cannot be 
assessed fees under the statute. Crawford was held responsible 
by the referee, and appealed to the Board on the questions of 
compensability and responsibility; thus, claimant was 
required to defend the case before the Board or risk loss of 
compensation. Although Crawford prevailed on Board review, 
there is no indication that the shifting of responsibility to 
Cigna resulted in a reduction of compensation to claimant. 
The test under the statute is not whether the one seeking 
review prevails; it is whether compensation was disallowed or 
reduced. It was not disallowed or reduced, so claimant is 
entitled to his attorney fees under ORS 656.382(2) against the 
insurer that sought review. 

Affirmed on petition and on cross-petition. 

No. 582 November 28, 1990 461 

IN T H E C O U R T O F A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Audria M. Edwards, Deceased, Claimant. 

Patricia T R I C E , 
Personal Representative of the Estate of 

Audria M. Edwards, 
Petitioner, 

v. 
T E K T R O N I X , INC., 

Respondent. 
(WCB 87-11548; CA A63260) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted September 7, 1990. 

Dennis W. Skarstad, Portland, argued the cause and filed 
the brief for petitioner. 

Kevin Nicholas Keaney, Portland, argued the cause for 
respondent. With him on the brief were Judy L . Johnson and 
Stoel, Rives, Boley, Jones & Grey, Portland. 

Before Warren, 1'residing Judge, and Riggs and Edmond . 
Judges. 

R I G G S , J . 

Affirmed. 
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Cite as 104 Or App 461 (1990) 463 

R I G G S , J . 

The issue in this workers' compensation case is 
whether the personal representative of a deceased claimant's 
estate has standing to recover unpaid temporary total dis
ability benefits that accrued before claimant's death if the 
claimant was not survived by a spouse or dependent children. 
The Workers' Compensation Board concluded that the per
sonal representative does not have standing and dismissed the 
case. We affirm. 

The claimant was disabled as a result of work-related 
stress. Employer denied her claim. The referee set aside the 
denial and ordered employer to pay compensation, and the 
Board affirmed. Employer sent a check for time loss for the 
period of August through September 5, 1986. Claimant 
requested a hearing on employer's failure to pay temporary 
disability benefits in accordance with the referee's order. She 
died on October 24. At the time of her death, she was unmar
ried and was not survived by any minor children. 

Employer filed a motion to dismiss on the ground 
that the claimant had died and left no statutory beneficiaries 
to pursue her request for a hearing. Trice, the claimant's 28-
year old daughter, as the personal representative of her estate, 
moved for an order substituting her for the claimant in the 
proceeding. The referee denied the motion and granted 
employer's motion to dismiss the request for hearing. The 
referee denied reconsideration, and the Board affirmed. 

The personal representative argues that the Board 
erred in granting employer's motion to dismiss, because the 
personal representative of a claimant's estate may recover any 
unpaid temporary disability payments that accrued before a 
claimant's death. Heuchert v. State Industrial Accident Com
mission, 168 Or 74,121 P2d 453 (1942). She contends that the 
1973 amendments to ORS 656.218, Or Laws 1973, ch 355, § 1, 
were intended to expand the recovery rights for permanent 
partial disability benefits (PPD) and that they do not restrict 
an estate's ability to recover temporary disability benefits 
under Heuchert. 

Employer argues that Heuchert has been implicitly 
overruled by later case law and statutory changes. It contends 
that the current version of ORS 656.218 specifically limits the 

464 Trice v. Tektronix, Inc. 

right to pursue a hearing to statutory beneficiaries, regardless 
of whether a claim is for permanent or total disability benefits. 
ORS 656.218(3),(5). It also contends that, because a personal 
representative is not a statutory beneficiary, she is not 
entitled to pursue the claimant's hearing request. We agree. 

ORS 656.218 provides, in part: 
"(1) In case of the death of a worker entitled to compen

sation, whether eligibility therefor or the amount thereof have 
[sic] been determined, payments shall be made for the period 
during which the worker, if surviving, would have been 
entitled thereto. 

« * * • * * 



"(3) If the worker has filed a request for a hearing pur
suant to ORS 656.283 and death occurs prior to the final 
disposition of the request, the persons described in subsection 
(5) of this section shall be entitled to pursue the matter to 
final determination of all issues presented by the request for 
hearing. 

< < * * * * » 

"(5) The payments provided in this section shall be 
made to the persons who would have been entitled to receive 
death benefits if the injury causing the disability had been 
fatal. In the absence of persons so entitled, a burial allowance 
may be paid not to exceed the lesser of either the unpaid 
award or the amount payable by ORS 656.204." (Emphasis 
supplied.) 

In 1973, the legislature amended ORS 656.218, in an 
effort to remedy the perceived injustice of Fertig v. State Com
pensation Dept., 254 Or 136, 455 P2d 180 (1969), which held 
that a claimant's surviving spouse was not entitled to recover 
permanent partial disability benefits, because no award had 
been made before the claimant's death from noncompensable 
causes. The amended statute provides that a surviving spouse 
and others who are eligible to receive death benefits pursuant 
to ORS 656.204 are also entitled to all permanent disability 
benefits, even if the benefits were undetermined at the time of 
death. It also granted those beneficiaries the right to be sub
stituted for the claimant to seek disability awards. 

The personal representative argues that, because the 
purpose of the 1973 amendments was to expand recovery 
qghts to permanent disability benefits and because there was 
no discussion of temporary disability benefits, Heuchert v. 
State Industrial Accident Commission, supra, is still good law, 
and she can, therefore, recover any unpaid temporary dis
ability benefits that accrued before her mother's death. We 
disagree. 

Heuchert is no longer viable in the light of the mate
rial change in the language of the pre-1973 law.1 Unlike its 
predecessor, which solely concerned permanent partial dis
ability, the current version of ORS 656.218 expressly refers to 
"compensation," ORS 656.218(1), which includes both perma
nent disability and temporary disability benefits. See ORS 
656.005(8).2 We presume that the legislature, by amending the 
statute to refer specifically to the more inclusive term "com
pensation," intended a change in meaning. See Fifth Ave. 
Corp. v. Washington County, 282 Or 591, 581 P2d 50 (1978). 

Nonetheless, ORS 656.218 is clear when it speaks of 
who can pursue a deceased claimant's hearing request. That 
right is limited to those who are entitled to death benefits 
under ORS 656.204, that is, a surviving spouse, children under 
18 or a "dependent." See ORS 656.005(10). The claimant was 
unmarried when she died and had no minor children. The 
personal representative is not a statutory beneficiary entitled 
to pursue the hearing request. 

Affirmed. 

1 When Heuchert was decided, the statute was OCLA, § 102-1761, the predecessor 
of ORS 656.218. Heuchert, however, does not rely on that statutory provision or on 
any other. 

s ORS 656.005(8) provides: 
"(8) 'Compensation' includes all benefits, including medical services, pro

vided for a compensable injury to a subject worker or the worker's beneficiaries by 
an insurer or self-insured employer pursuant to this chapter." (Emphasis sup-
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IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Cleo I . Beswick, Claimant. 

S A I F C O R P O R A T I O N 
and Lane Community College, 

Petitioners, 
v. 

Cleo I. B E S W I C K , 
Respondent. 

(WCB 86-00108; CA A62962) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted September 7, 1990. 

David L . Runner, Assistant Attorney General, Salem, 
argued the cause for petitioners. With him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

W. D. Bates, Eugene, argued the cause and filed the brief 
for respondent. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

P E R C U R I A M 

Reversed and remanded for reconsideration. 

Cite as 104 Or App 494 (1990) 495 

P E R C U R I A M 

Employer seeks review of the Workers' Compensa
tion Board's decision affirming the referee's order that 
granted claimant permanent total disability. We reverse and 
remand. 

Employer contends that the case should be 
remanded, because the Board failed to make a finding about 
whether claimant was willing to seek employment. O R S 
656.206(3) provides: 

"The worker has the burden of proving permanent total 
disability status and must establish that, the worker is willing 
to seek regular gainful employment and that the worker has 
made reasonable efforts to obtain such employment." 

In SAIF v. Stephen, 308 Or 41, 48, 774 P2d 1103 (1989), the 
Supreme Court held that futility excuses proof of reasonable 
efforts to gain employment, but proof of willingness to seek 
work is still required. It remanded the case for a finding on 
whether the claimant was willing to seek employment. See also 
SAIF v. Orr, 101 Or App 612, 792 P2d 454 (1990). Here, the 
Board found that any efforts by claimant to seek employment 
would be futile but did not address whether she was willing to 
seek work. We remand for that determination. 

Reversed and remanded for reconsideration. 
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IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Sheila A. (Morin) Cress, Claimant. 

I N T E R N A T I O N A L P A P E R COMPANY, 
Petitioner, 

v-. 
Sheila A. (Morin) C R E S S , 

Station House and S A I F Corporation, 
Respondents. 

(86-15248; 87-14036; C A A63238) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted October 22,1990. 

Paul L . Roess, Portland, argued the cause for petitioner. 
With him on the brief was Acker, Underwood, Norwood & 
Hiefield, Portland. 

James L . Edmunson, Eugene, argued the cause and filed 
the brief for respondent Cress. 

. Dave Frohrimayer, Attorney General, Virginia L . Linder, 
Solicitor General, and David L . Runner, Assistant Attorney 
General, Salem, filed the brief for respondents S A I F Corpora
tion and Station House. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

P E R C U R I A M 

Affirmed. 
Cite as 104 Or App 496 (1990) 497 

P E R C U R I A M 

Employer International Paper Company petitions for 
review of an order of the Workers' Compensation Board 
affirming the referee's holdings that employer and not Station 
House and its insurer, SAIF, is responsible for claimant's 
wrist injury, and that claimant had demonstrated "good 
cause" for her failure to file her request for hearing within 60 
days after not i f icat ion of employer's denial . O R S 
656.319(l)(b).' The only issue on review is good cause. We 
affirm. 

Employer issued a denial of claimant's wrist injury 
claim on August 14, 1986, by certified mail. Claimant was in 

1 ORS 656.319(l)(a) and (b) provide: 
"With respect to objection by a claimant to denial of a claim for compensation 

under ORS 656.262, a hearing thereon shall not be granted and the claim shall not 
be enforceable unless: 

"(a) A request for hearing is filed not later than the 60th day after the 
claimant was notified of the denial; or 

"(b) The request is filed not later than the 180th day after notification of 
denial and the claimant establishes at a hearing that there was good cause for 
failure to file the request by the 60th day after notification of denial." 



the process of moving and had asked her mother to pick up her 
mail for her. Although the return receipt bears a signature 
purporting to be claimant's, she testified that she did not sign 
it. According to her, it was either her mother or her sister who 
signed the receipt. The Board found that she did not know 
about the denial until late October, 1986. Her request for 
hearing was filed on November 3, 1986, which was more than 
60 days, but less than 180 days, after the denial was mailed. 

Employer argues that the lack of actual notice does 
not constitute "good cause." Notwithstanding that, under 
ORS 656.319(1), notification occurs when a denial is mailed, 
the time for requesting a hearing may be extended for good 
cause. Lack of actual notice may constitute good cause. There 
is substantial evidence to support the Board's finding, and its 
finding supports its conclusion that claimant had "good 
cause" for filing a late request for hearing. Giusti Wine Co. v. 
Adams, 102 Or App 329, 332, 794 P2d 451 (1990). 

Affirmed. 

498 December 5, 1990 No. 590 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
David L . Vorderstrasse, Claimant. 

T E L E D Y N E W A H C H A N G 
and Argonaut Insurance Co., 

Petitioners, 
v. 

David L . V O R D E R S T R A S S E , 
Respondent. 

(WCB No. 86-14401; CA A63132) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted September 14,1990. 

Jenny Ogawa, Salem, argued the cause for petitioners. 
With her on the brief was Kevin L . Mannix, P.C., Salem. 

Karen M. Werner, Eugene, argued the cause and filed the 
brief for respondent. 

Before Joseph, Chief Judge, and Newman and Deits, 
Judges. 

J O S E P H , C. J . 

Reversed and remanded to Workers' Compensation Board 
for reconsideration on occupational disease claim. 

500 Teledyne Wah Chang v. Vorderstrasse 

J O S E P H , C . J . 

Employer seeks review of an order of the Workers' 
Compensation Board that reversed the referee and concluded 
that claimant's occupational disease claim is compensable.1 

We reverse and remand. 
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Claimant injured his right wrist while using a pneu
matic grinder at work in 1982. The claim was accepted by 
employer as nondisabling. In 1983, claimant filed a claim for 
additional medical services for his right wrist, which employer 
denied. Claimant then began experiencing left wrist pain, for 
which he received medical treatment. The parties eventually 
stipulated that employer would pay for medical services for 
both the left and right wrists. 

Claimant continued to suffer pain, numbness and 
decreased circulation in both hands. In August, 1986, he saw 
Dr. Ellison, a hand surgeon, who diagnosed Raynaud's Phe
nomenon, secondary to work activities. Employer denied that 
claimant's bilateral problem was related to his 1982 compen
sable right wrist injury and also denied that it was a compen
sable occupational disease, because the '"work was not the 
major contributing cause. At employer's request, after that 
denial, claimant saw Dr. Button, who also diagnosed 
Raynaud's Phenomenon, secondary to the use of grinders at 
work. 

Claimant requested a hearing. The referee said that 
"[t]he denial must be clarified." She affirmed the denial of the 
aggravation claim, but she made no express finding of whether 

/the 1986 condition was related to the 1982 injury. Nonethe
less, she reversed the denial of the occupational disease claim 
to the extent that it denied the relationship of claimant's 
condition to work. The referee otherwise affirmed denial of 
compensability of the occupational disease claim, because the 
disease had not been disabling, nor had it required medical 
services. By that "clarification," the referee apparently 
intended to protect claimant's position should Raynaud's 
Phenomenon ever cause disability or require medical services. 

Cite as 104 Or App 498 (1990) 501 

Claimant appealed to the Board on both the aggravation claim 
and the occupational disease claim. The Board affirmed the 
referee on the aggravation claim, but reversed on the occupa
tional disease claim, on the basis that Raynaud's Phe
nomenon is a disease of which the work was the major cause 
and diagnostic services had been rendered. Only the occupa
tional disease claim is before us. 

Employer argues that the Board's reasoning was 
wrong, because it supposedly first found that the medical serv
ices were compensable, then concluded that the claim was 
compensable because it required medical services. Employer 
asserts that claimant first had to prove a disease or injury, 
which he did not do, and then that he had incurred medical 
expenses or had become disabled. Finch v. Stayton Canning 
Company, 93 Or App 168, 761 P2d 544 (1988); see also Collins 
v. Hygenic Corp. of Oregon, 86 Or App 484, 739 P2d 1073 
(1987). It challenges the Board's conclusion on two grounds: 
(1) As a matter of law; Raynaud's Phenomenon cannot be a 
disease, because it is identified only by symptoms; and (2), in 
the light of the medical evidence from both parties, there was 

1 When the claim was filed, ORS 656.802(1) (since amended by Or Laws 1987, ch 
713, § 4) defined "occupational disease" as 

"any disease or infection which arises out of and in the scope of employment, and 
to which an employe is not ordinarily subjected or exposed other than during a 
period of regular actual employment therein." 
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not substantial evidence to support a conclusion that claimant 
suffered from a disease. 

Employer's argument that Raynaud's Phenomenon 
cannot be a compensable disease, because it is only a group of 
symptoms, fails. If the medical evidence supports the conclu
sion that the manifested symptoms are the disease, the condi
tion may be compensable. Georgia-Pacific Corp. v. Warren, 103 
Or App 275, 278, 796 P2d 1246 (1990). We cannot say, as a 
matter of law, that Raynaud's Phenomenon is not a disease. 

We review for substantial evidence to support the 
Board's finding. All of the evidence on whether Raynaud's 
Phenomenon is a disease came from employer's expert, But
ton.2 On the basis of its interpretation of that testimony, the 

502 Teledyne Wah Chang v. Vorderetrasse 

Board found that the only way that the phenomenon is made 
manifest is by its characteristic symptoms. It also found that 
it consists of vasospasms of nerves surrounding blood vessels 
that temporarily shut them, causing fingers to turn blue or 
white and to feel cold. Although they are temporary, those are 
physical changes, not just symptoms. There was substantial 
evidence in Button's testimony to support those findings, and 
the findings support the conclusion that claimant has a dis
ease. 

Employer next argues that the Board's conclusion 
that the work was the major contributing cause of his condi
tion is not supported by substantial evidence. It also argues 
that, the order is insufficient for our review, because it lacks 
findings to substantiate and explain that conclusion. 

We address the sufficiency of the order first. It states, 
as a f inding of fact, that claimant's work activities were the 
major cause of Raynaud's Phenomenon without stating any 
evidentiary basis for that finding. Employer characterizes the 
Board's finding as a conclusion. Whether claimant's work 
activity was the major contributing cause of his disease is a 
mixed question of law and fact. Therefore, in this context, it is 
an ultimate finding required to be made in order to determine 
whether the claim was compensable. Notwithstanding that, 
employer correctly points out that the Board's order must 
contain a statement of the underlying facts that support the 
findings on each contested issue or ultimate fact, as well as an 
explanation of how the findings lead to the conclusion. 
Armstrong v. Asten-Hill Co., 90 Or App 200, 205-06, 752 P2d 
312 (1988). 

2 In a deposition, Button testified about the etiology of the condition: 
"In simplified terms, Raynaud's [PJhenomenon relates to vasospasm of the blood 
vessels. The blood vessels are in a sense like tubes with valves and they may open 
and close. There's a fine spider-web complex of nerves which surround the vessels 
which controls this opening and closing mechanism, depending upon temperature, 
trauma and so forth. What happens in Raynaud's phenomenon is, for whichever 
reason, the blood vessels will suddenly go into spasm, in a sense the valves will 
shut down. When that occurs— it's common in fingers — people will notice that 
their hands will turn blue or white and feel very cold. The most common factor 
usually is the cold weather exposure. The phenomenon is temporary in a sense 
because suddenly the nerves will start to function again and the vessels will reopen 
and then there's a flush where the hand will actually get warmer and pinker in 
color than normal. 

"It's a temporary, intermittent phenomenon. When it occurs, it's just a temporary 
shutdown. But there's no permanent damage to the tissue." 



The Board agreed with the referee, so it was not 
required to reiterate the referee's findings, if they were ade
quate. Johnston v. James River Corporation, 91 Or App 721, 
722, 756 P2d 696 (1988). The difficulty is that the referee's 
"FINDINGS O F F A C T " consist of nothing but recitations of 
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the procedural record and the medical evidence, except for the 
concluding sentence: "Claimant suffers from Raynaud 's 
[PJhenomenon." That is the only finding of fact. In her con
clusions, the referee also said that "that condition has * * * 
neither been disabling nor required medical services." She 
made no express finding with respect to the issue of work 
connectedness. 

The Board rejected the referee's conclusion that 
claimant's condition had not required medical treatment. For 
an unexplained reason, the referee ignored claimant's going to 
Ellison because of the pain and numbness in his hands. 
Ellison's diagnostic efforts could be compensable medical 
treatments. See Collins v. Hygenic Corporation of Oregon, 
supra. The Board's conclusion is supported by substantial 
evidence. 

The Board also said: "Because the [rjeferee concluded 
that the Raynaud's [PJhenomenon was caused by claimant's 
work, she clarified the denial to specify that it was caused by 
the work, albeit not compensable." Although that may be a 
fair interpretation drawn from the logic of the referee's opin
ion, it is not accurate. The referee failed to make any finding 
with respect to the causal effect of the work. At best, she only 
reviewed the evidence. Without "an ordered set of findings of 
fact and * * * any explanation of why facts * * * lead to its 
conclusion," the referee's order was inadequate, and the Board 
could not merely agree with the referee. Armstrong v. Asten-
Hill Co., supra. The Board's order is inadequate for our review. 

Reversed and remanded to Workers' Compensation 
Board for reconsideration on occupational disease claim. 
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G I L L E T T E , J . 
This workers' compensation case involves review of 

an order of the Workers' Compensation Board (Board) that 
adopted a referee's order that dismissed with pre judice claim
ant's request for a hearing on the extent of her disability on 
the ground that claimant failed to appear at the hearing, 
although her attorney was present and prepared to present 
evidence. The Court of Appeals reversed and remanded. 
Williams v. SAIF, 99 Or App 367, 781 P2d 126!) (1989). We 
affirm the decision of the Court of Appeals on different 
grounds. 



On September 29, 1987, a hearing was scheduled in 
Salem, Oregon, before a referee of the Hearings Division of the 
Workers' Compensation Board. The primary issue for resolu
tion at that hearing was the extent of claimant's disability. 
The claimant was sent a notice of hearing on June 12,1987, to 
her address near Port Townsend, Washington. On the date 
scheduled for the hearing, claimant's attorney appeared 
before the referee but claimant was not present. Claimant's 
attorney advised the referee that he had received a telephone 
call f rom claimant the day before and that claimant told him 
that she was not able to attend the hearing because she lacked 
the funds to pay for the trip to Salem. Claimant's attorney 
moved for a postponement of the hearing, or, in the alter
native, that claimant's request for a hearing be dismissed 
without prejudice. The referee denied both motions. Claim
ant's attorney then asked the referee to "proceed on the basis 
of the record" and to take claimant's testimony over the tele
phone. The referee denied these requests and dismissed with 
prejudice claimant's request for a hearing. 

The next day, September 30, 1987, the referee 
entered an order which recited the above procedural history 
and then stated: 

"IT IS H E R E B Y ORDERED that the request for hearing by 
the claimant in this matter shall be dismissed with prejudice 
based on OAR 438-06-085." 

Claimant appealed to the Board, which affirmed and adopted 
the referee's order on all issues except one that is not relevant 
to this appeal. Claimant then sought review in the Court of 
Appeals. 

324 Williams v. SAIF 

/ . The Court of Appeals reversed and remanded. 
Williams v. SAIF, supra. The court analyzed the problem this 
way: 

"ORS 656.283(7)1'! ensures that all parties will have the. 
opportunity to present their evidence. Although a claimant 
may choose to present evidence through her own testimony, 
her choice not to do so does not prevent the insurer from 
presenting its evidence in defense of her claim. OAR 438-06-
071121 contemplates that a request for a hearing may be dis
missed with prejudice if neither a claimant nor a claimant's 
attorney appear for hearing. Nothing in the rule authorizes 
the referee to dismiss the request simply because the claimant 
does not appear. Under the Board's rules, claimant was 
entitled to offer the remainder of her evidence, even if she 
chose not to testify personally. The referee erred when it [sic] 
denied her'that opportunity." 

1 At the time of the hearing and subsequent Board review in this case, ORS 
656.283(7) provided: 

"Except as otherwise provided in this section and rules of procedure estab
lished by the board, the referee is not bound by common law or statutory rules of 
evidence or by technical or formal rules of procedure, and may conduct the hearing 
in any manner that will achieve substantial justice. The referee shall apply to the 
hearing of the claim such standards for evaluation of disability as may be adopted 
by the director pursuant to ORS 656.726. Nothing in this section shall be con
strued to prevent or limit the right of a worker, insurer or Belf-insured employer to 
present evidence at hearing and to establish by clear and convincing evidence that 
the degree of permanent disability suffered by the claimant is more or less than the 
entitlement indicated by the standards adopted by the director under ORS 
656.726." 

ORS 656.283(7) was amended extensively by Oregon Laws 1990 (Special Session), 
chapter 2, section 20, in respects not pertinent to our decision in this case. 



Id. at 370 (footnote omitted). We granted review to determine 
whether the referee, and in turn the Board, erred by dismiss
ing claimant's claim with prejudice when claimant, although 
not personally present, was represented by her attorney at the 
hearing and was prepared to present evidence. We now con
clude that our inquiry cannot proceed so far. 

The scope of judicial review in this and all workers' 
compensation cases is that described in O R S 656.298(6), 
which reads: 

"The review by the Court of Appeals shall be on the entire 
record forwarded by the board. Review shall be as provided in 
ORS 183.482(7) and (8)."3 

326 Williams v. SAIF 

This case presents a classic example of the kind of error con
templated by O R S 183.482(8)(a), viz., "the agency has 
erroneously interpreted a provision of law." 

The provision of law relied upon by the referee and 
the Board in this case was, according to the referee's order, 
"OAR 438-06-085." The difficulty with this citation is that 
OAR 438-06-085, on which the referee (and, derivatively, the 
Board) relied, has nothing to do with the procedural situation 
that the referee faced. OAR 438-06-085 provided: 

2 The Court of Appeals incorrectly stated: 
"At the time of the hearing, OAR 438-06-071 provided: 
"(1) A request for hearing may be dismissed if a referee finds that the party 

that requested the hearing has abandoned the request for hearing or has engaged . 
in conduct that has resulted in an unjustified delay in the hearing of more than 60 
days. 

"(2) Unjustified failure of a party or the party's representative to attend a 
scheduled hearing is a waiver of appearance. If the party that waives appearance is 
the party that requested the hearing, the referee shall dismiss the request for 
hearing as having been abandoned unless extraordinary circumstances justify 
postponement or continuant e of the hearing." 

Williams v. SAIF, 99 Or App 367, 369, 781 P2d 1269 (1989) (footnote omitted). 
In fact, a different version <>l' OAR 438-06-071, adopted by the Board on August 

26, 1987, as a temporary rule, and effective September i5, 1987, was in effect at the 
time of claimant's hearing on September 29,1987. It provided: 

"Failure of a party or the party's representative to appear at the time and 
place scheduled for a hearing is a waiver of appearance. If the party that fails to 
appear is the party that requested the hearing, the Referee shall issue an order 
dismissing the request for hearing for failure to appear unless a postponement is 
granted under 438-06-081." 
OAR 438-06-081, which was in effect at the time of claimant's hearing, read: 

"(1) A scheduled hearing shall not be postponed except by order of a Referee 
after a showing of extraordinary circumstances beyond the control of a party. 
'Extraordinary circumstances' means an event or occurrence that physically pre
vents a party or attorney of record for a party from appearing at the time and place 
scheduled for the hearing or that the Referee concludes would result in extreme 
hardship or manifest injustice if the party or attorney were compelled to appear 
and to proceed with the hearing. Circumstances that shall not be considered 
'extraordinary circumstances' include, but are not limited to: 

"(a) An attorney's conflict with administrative or judicial proceedings 
that were scheduled after the mailing date of the Notice of Hearing; 

"(b) Press of business; 
"(c) Unavailability of a witness not subpoenaed or not subject to sub

poena; and 
"(d) Incomplete case preparation. 

"(2) As used in this section, 'Referee' means the Referee assigned to the 
hearing or if the Board directs, the Presiding Referee or a Referee or Referees 
designated by the Presiding Referee to hear requests for postponement." 
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"DISMISSAL FOR DELA Y. A request for hearing may be 
dismissed for want of prosecution where the party requesting 
the hearing occasions a delay of more than ninety (90) days 
without good cause. Prior to dismissal an order may be 
entered allowing a specific time within which the party 
requesting the hearing will have the opportunity to show 
cause why the case should not be dismissed. The filing of an 
application for a hearing date without explanation for the 
prior delay, does not constitute a showing of good cause." 

There is no claim in the referee's order, nor any procedural or 
other facts there recited, that would justify the application of 
OAR 438-06-085 to this case. The referee and the Board 
apparently read the rule otherwise, but they erred. This never 
was, nor did it ever purport to be, a case of "dismissal for 
delay." In terms of ORS 183.482(8)(a), the referee and the 
Board have erroneously interpreted a provision of law — in 
this case, by interpreting the provision of law to apply to a 
situation, when a correct interpretation shows it does not 
apply.4 

Cite as 310 Or 320 (1990) 327 

As the case was decided in the Court of Appe'als, 
however, its focus was not on the reason the referee gave, but 
rather on the referee's actual authoril y to dismiss under the 
rules. In the Court of Appeals, the employer relied on OAR 
438-O6-07i,5 which at least has the virtue of dealing with the 
subject of dismissal. 

The problem here is that the Board and referee did 
not rely on this rule. Their only reliance was on an inapposite 
rule. It may be, as the Court of Appeals opined, that the 
applicable rule was OAR 436-06-071 and that, under that rule, 
dismissal was inappropriate. We express no opinion on either 
point because, as our analysis shows, both rulings were dicta. 
The Court of Appeals simply should have reversed and 
remanded to the Board the case the Board actually decided. 

3 ORS 183.482(7) and (8) provide: 
"(7) Review of a contested case shall be confined to the record, the court shall 

not substitute its judgment for that of the agency as to any issue of fact or agency 
discretion. * * * The court shall remand the order for further agency action if it 
finds that either the fairness of the proceedings or the correctness of the action 
may have been impaired by a material error in procedure or a failure to follow 
prescribed procedure. 

"(8)(a) The court may affirm, reverse or remand the order. If the court finds 
that the agency has erroneously interpreted a provision of law and that a correct 
interpretation compels a particular action, it shall: 

"(A) Set aside or modify the order; or 
"(B) Remand the case to the agency for further action under a correct 

interpretation of the provision of law, 
"(b) The court shall remand the order to the agency if it finds the agency's 

exercise of discretion to be: 
"(A) Outside the range of discretion delegated to the agency by law; 
"(B) Inconsistent with an agency rule, an officially stated agency posi

tion, or a prior agency practice, if the inconsistency is not explained by the 
agency; or 

"(C) Otherwise in violation of a constitutional or statutory provision. 
"(c) The court shall set aside or remand the order if it finds that the order is 

not supported by substantial evidence in the record. Substantial evidence exists to 
support a finding of fact when the record, viewed as a whole, would permit a 
reasonable person to make that finding." 
* This ruling will come as no surprise to the parties. It was clear from their oral 

arguments in this Court that both sides recognized that OAR 436-06-085 did not apply 
in this case. Neither party even mentioned the rule in its brief to the Court of Appeals. 

4 See supra note 2. 
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If follows from the foregoing that, although the Court 

of Appeals used the wrong analysis, the result it reached none
theless was correct. The referee was not entitled to dismiss the 
proceeding before him on the basis he cited. The case must be 
reversed and remanded to the Board for further proceedings 
not inconsistent with this opinion. 

Decision of the Court of Appeals affirmed; order of 
the Workers' Compensation Board reversed in part; remanded 
to the Workers' Compensation Board for further proceedings. 

U N I S , J . , specially concurring. 

I agree with the majority's decision that this case 
must be reversed and remanded to the Workers' Compensa
tion Board for further proceedings. I do not agree with the 
analysis used by the majority to reach that result. 

We granted review in this workers' compensation 
case to decide whether the referee, and in turn the Board, 
erred by dismissing claimant's claim with prejudice when 
claimant, although not personally present, was represented by 
her attorney at the hearing and was prepared to present evi
dence. The majority is correct when it concludes that we can
not decide that issue. It is the analysis and reasoning used by 
the majority for reaching that conclusion with which I dis
agree. In my view, this court cannot decide that issue because 
328 Williams v. SAIF 

the Board's order is inadequate for judicial review. I would, 
therefore, affirm the decision of the Court of Appeals to 
reverse and remand this case to the Workers' Compensation 
Board, but on a different ground than that stated by the Court 
of Appeals or the majority of this court. 

The scope of judicial review in this and all workers' 
compensation cases is that described in O R S 656.298(6), 
which provides: 

"The review by the Court of Appeals shall be on the entire 
record forwarded by the board. Review shall be as provided in 
ORS 183.482(7) and (8)."1 

1 ORS 183.482(7) and (8) provide: 
"(7) Review of a contested case shall be confined to the record, the court shall 

not substitute its judgment for that of the agency as to any issue of fact or agency 
discretion. * * * The court shall remand the order for further agency action if it 
finds that either the fairness of the proceedings or the correctness of the action 
may have been impaired by a material error in procedure or a failure to follow 
prescribed procedure. 

"(8)(a) The court may affirm, reverse or remand the order. If the court finds 
that the agency has erroneously interpreted a provision of law and that a correct 
interpretation compels a particular action, it shall: 

"(A) Set aside or modify the order; or 
"(B) Remand the case to the agency for further action under a correct 

interpretation of the provision of law. 
"(b) The court shall remand the order to the agency if it finds the agency's 

exercise of discretion to be: 
"(A) Outside the range of discretion delegated to the agency by law; 
"(B) Inconsistent with an agency rule, an officially stated agency posi

tion, or a prior agency practice, if the inconsistency is not explained by the 
agency; or 

"(C) Otherwise in violation of a constitutional or statutory provision. 
"(c) The court shall set aside or remand the order if it finds that the order is 

not supported by substantial evidence in the record. Substantial evidence exists to 
support a finding of fact when the record, viewed as a whole, would permit a 
reasonable person to make that finding." 
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ORS 183.482(7) and (8) do not, however, describe 

what a final order in a workers' compensation contested case 
must contain. I agree with Chief Judge Joseph of the Court of 
Appeals that ORS 183.470(2) "applies in substance to Board 
orders, because it states requirements which are necessary for 
effective judicial review" under O R S 183.482(7) and (8). 
Armstrong v. Asten-Hill Co., 90 Or App 200, 205, 752 P2d 312 
(1988) (Emphasis added). ORS 183.470(2) provides: 
Cite as 310 Or 320 (1990) 329 

"A final order shall be accompanied by findings of fact and 
conclusions of law. The findings of fact shall consist of a 
concise statement of the underlying facts supporting the find
ings as to each contested issue of fact and as to each ultimate 
fact required to support the agency's order." 

There are practical reasons for the requirement 
expressed in ORS 183.470(2) that an administrative agency 
state its factual findings and articulate a rational connection 
between the facts it finds and the legal conclusions it draws 
from them :

2 Such articulation facilitates meaningful judicial 
review, Ross v. Springfield School Dist. No. 19, 294 Or 357,370, 
657 P2d 188 (1982); enables the court on judicial review to give 
an appropriate degree of credence to the agency interpreta
tion, Springfield Education Assn. v. School Dist. No. 19, 290 Or 
217, 228, 621 P2d 547 (1980); "servefs] to assure proper 
application of the law in the individual case," Ross v. Spring
field School Dist. No. 19, 300 Or 507, 517, 716 P2d 724 (1986); 
Ross v. Springfield School Dist. No. 19, supra, 294 Or at 370; 
prevents judicial usurpation of administrative functions, 
Davis, Administrative Law Text 321, § 16.03 (3d ed 1972); 
assures more careful administrative consideration, i.e., pro
tects against careless or arbitrary action, id. at 321-322; pro
vides a source of guidance for agency personnel as well as for 
persons governed by the statute, Ross v. Springfield School 
Dist. No. 19, supra, 300 Or at 517; helps develop and maintain 
the consistency in administration, id.; facilitates the parties' 
planning, i.e., helps parties plan their cases for rehearings and 
judicial review, Davis, Administrative Law Text, supra, at 322; 
and keeps agencies within their jurisdiction. Id. 

When the Board issues an order in a workers' com
pensation contested case, this court first should review to 
determine if the order is adequate for meaningful judicial 
review, and if so, we then should proceed to review the order as 
authorized by ORS 183.482(7) and (8). For an order to be 
adequate for meaningful judicial review, "it must articulate a 
tenable basis for the legal conclusions by which it applies a 
statute for rule] to the facts." See 1000 Friends of Oregon v. 
330 Williams v. SAIF 

LCDC, 305 Or 384, 394, 752 P2d 271 (1988), quoting Ross v. 
Springfield School Dist. No. 19, supra, 300 Or at 517.3 See also 
Market Transport v. Maudlin, 301 Or 727, 736-37, 725 P2d 914 
(1986); Teledyne Wah Chang v. Energy Fac. Siting Council, 
298 Or 240, 255, 692 P2d 86 (1984). A final order of the Board 

2 The Supreme Court of the United States has stated that "the orderly functioning 
of the process of review requires that the grounds upon which the administrative 
agency acted be clearly disclosed and adequately sustained.'' SEC v. Chenery Corp., 
318 US 80, 94, 63 S Ct 454, 462, 87 L Ed 626 (1943). 
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that contains the findings of fact and conclusions of law sub
stantially like those required by ORS 183.470(2) is necessary 
for meaningful judicial review as provided in ORS 183.482(7) 
and (8). 

I turn now to the Board's order in this case. The 
Board did not write its own specific findings of fact and con
clusions of law in its order.4 The Board merely affirmed and 
adopted the referee's order on all issues except one that is not 
relevant to this discussion. It is necessary, therefore, to exam
ine the referee's order to determine whether it satisfies the 
above-described standards, i.e., whether that order is adequate 
for meaningful judicial review. 

As previously stated, the referee's order states that 
claimant's request for a hearing is "dismissed with prejudice 
based on OAR 438-06-085." OAR 438-06-085, which was in 
effect when the referee and the Board entered their respective 
orders in this case, provided: 

"DISMISSAL FOR DELA Y. A request for hearing may be 
dismissed for want of prosecution where the party requesting 
the hearing occasions a delay of more than ninety (90) days 
without good cause. Prior to dismissal an order may be 

Cite as 310 Or 320 (1990) 331 

entered allowing a specific time within which the party 
requesting the hearing will have the opportunity to show 
cause why the case should not be dismissed. The filing of an 
application for a hearing day without explanation for the prior 
delay, does not constitute a showing of good cause." 

The referee's citation, in his final order, to OAR 438-
06-085 is not supported by any reasoning. The referee's order 
is, for the most part, a recitation of the various requests made 
by claimant's attorney on claimant's behalf and the objections 
and arguments of the attorney representing claimant's 
employer and its insurer, followed by a bare conclusion. The 
referee's order does not demonstrate that claimant delayed 
the hearing, much less that she did so without good cause. It is 
devoid of specific findings of fact that would lead to and sup
port the referee's ultimate conclusion to dismiss with preju
dice claimant's request for hearing on the basis of OAR 438-
06-085. The referee's order, adopted by the Board, is, there
fore, inadequate to permit meaningful judicial review as pro
vided in ORS 183.482(7) and (8). This conclusion is reinforced 

3 In Ross u. Springfield School Dist. No. 19, 294 Or 357, 370, 657 P2d 188 (1982), 
we quoted from Springfield Education Assn. v. Springfield School District No. 19, 290 
Or 217, 227, 621 P2d 547 (1980): 

"The requirement of ORS 183.470 that the order contain findings of fact ami 
conclusions of law is a requirement that the reasoning by which the agency applies 
a statute to facts to reach a result be expressed in the order. If the statute is plain 
on its face, the reason is obvious and may be expressed by a simple statutory 
reference. If the statute requires interpretation, however, the interpretation and 
the agency's rationalization of it are properly a part of the reasoning of the order 
Thus, under ORS 183.470, the order itself is the instrument by which an agency 
demonstrates that a particular interpretation or application of a statute is within 
a generally expressed legislative policy," 
4 The Board need not, in every instance, write its own specific findings of fact an<: 

conclusions of law in its order on de novo review of the decision of a referee. See OH -
656.295(6). Armstrong v. Asten-Hill Co., 90 Or App 200,205 n 4, 752 P2d 312 (1988 
The Board "may adopt the opinion and order of a referee in whole or in part; it ma 
write its own order in whole or in part. Its obligation is to provide for our review a fin 
order satisfying the import of ORS 183.470(2)." Id. 
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by the following reasoning. Assume that the referee's order in 
this case was the same except that it stated that claimant's 
request for a hearing is "dismissed with prejudice" and made 
no reference to any rule. Such an order obviously would not be 
adequate for an appellate court to conduct meaningful judicial 
review under ORS 183.482(7) and (8). Here both parties agree 
that "the referee's decision, adopted by the Board, * * * cited 
an inapposite rule as the ground for dismissal." For purposes 
of determining whether a referee's order is adequate for mean
ingful judicial review, reliance by citation to an "inapposite 
rule" is no different than a failure to cite a rule. 

In this case, the Court of Appeals reversed the Board 
on the basis that O R S 656.283(7) and OAR 438-06-071 
entitled the claimant to offer her evidence even though she 
was absent from the hearing. At no time, however, did the 
referee or the Board consider that particular statute and rule. 
Neither of the parties argued to the referee or the Board that 
ORS 656.283(7) or OAR 438-06-071 were relevant in deter
mining whether to dismiss with prejudice claimant's request 
for hearing. Since a remand of this case for further proceed
ings is necessary, see Teledyne Wah Chang v. Energy Fac. 
Siting Council, supra, 298 Or at 255-56,1 express no opinion 
regarding the correctness of the Court of Appeals' application 
of ORS 656.283(7) and OAR 438-06-071. 
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F A D E L E Y , J . 
In this case the court is asked to interpret and apply 

the exclusive liability provisions of O K S 656.018(l)(a). 1 

Defendant general contractor claims immunity under that 
statute from the negligent injury claim of a plaintiff who 
worked for defendant's subcontractor. The issue is: Are 
Oregon Workers' Compensation benefits the exclusive rem
edy of a subcontractor's employee injured allegedly because of 
the acts or omissions of the general contractor? The trial court 
granted defendant's motion for summary judgment holding 
that the general contractor was "immune" based on a finding 
"t hat defendant was an employer as contemplated under the 
W irkman's [sic] Compensation Law." 2 

The Court of Appeals reversed and remanded, hold-
in; that the summary judgment should not have been granted 
because the general contractor was not the injured worker's 
employer as that term is used in ORS 656.018, notwithstand
ing ORS 656.029(1),3 and that the exemption from liability 
532 Martelli v. R.A. Chambers and Associates 

extends only to an actual employer as defined in O R S 
656.005(14)(1985). Martelli v. R.A. Chambers and Associates, 
99 Or App 524, 783 P2d 31 (1989). We affirm the decision of 
the Court of Appeals. 

F A C T S 

Lebanon Community Hospital accepted the total bid 
of defendant to construct and remodel per plans and specifica
tions provided by the hospital. In the summer of 1985 and in 
documents entitled "Subcontract," defendant contracted with 
Associated Sheet Metals, Inc., to do parts of the work which 
defendant had become obligated to do under its general con
tract with the hospital. Under the subcontract; Associated was 
to 

1 O R S 656.018(l)(a) states: 

"The liability of every employer who satisfies the duty required by O R S 
656.017(1) is exclusive and in place of all other liability arising out of compensable 
injuries to the subject workers, the workers' beneficiaries and anyone otherwise 
entitled to recover damages from the employer on account of such injuries or 
claims resulting therefrom, specifically including claims for contribution or 
indemnity asserted by third persons from whom damages are sought on account of 
such injuries, except as specifically provided otherwise in O R S 656.001 to 
656.794." 
2 O R S 656.005(14)(1985) stated: 

" 'Employer' means any person, including receiver, administrator, executor or 
trustee, and the state, state agencies, counties, municipal corporations, school 
districts and other public corporations or political subdivisions, who contracts to 
pay a remuneration for and secures the right to direct and control the services of 
any person." (Emphasis added.) This definition subsection is presently numbered 
O R S 656.005(13), not (14), as it was in 1985. 
O R S 656.005(27) states: 

" 'Worker' means any person, including a minor whether lawfully or 
unlawfully employed, who engages to furnish services for a remuneration, subject 
to the direction and control of an employer and includes salaried, elected and 
appointed officials of the state, state agencies, counties, cities, school districts and 
other public corporations, but does not include any person whose services are 
performed as an inmate or ward of a state institution." (Emphasis added.) 
3 O R S 656.029(1) provides in part: 

"If a person awards a contract involving the performance of labor[,] * * * the 
person awarding the contract is responsible for providing workers' compensation 
insurance coverage for all individuals, other than those exempt under O R S 
656.027, who perform labor under the contract unless the person to whom the 
contract is awarded provides such coverage for those individuals before labor 
under the contract commences." 
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"furnish all materials, labor, tools, equipment and supplies 
necessary for performance of this subcontract , as provided 
herein, in a proper, efficient and workmanlike manner, and in 
strict accordance with the subcontract and contract docu
ments, and any and all building codes or state, county or 
municipal laws, orders or regulations applicable to the work." 

The contract documents described the end result which Asso
ciated was to produce. 

Defendant's form subcontracts required that Associ
ated maintain several kinds of insurance, including "Stat
utory Workmens' Compensation as required by law," and 
provided that "certificates of above insurance shall be for
warded to contractor [defendant] immediately after sub
contract has been accepted. All insurance policies shall 
include a clause that insurance shall not be cancelled or 
reduced, restricted or amended until ten (10) days after the 
contractor has received written notice." 

Plaintiff, who was on Associated's payroll only, and 
for whom Associated in fact provided workers' compensation 
coverage, was assigned by Associated to work on the roof of 
the hospital project. A stairway constructed by defendant for 
use of workers on the roof collapsed, causing plaintiff s inju
ries, on November 5, 1985. Defendant maintained a foreman 
with general supervisory authority at the hospital project site. 

Defendant asserts that it was plaintiffs "employer" 
as that term is used in ORS 656.018(1) or, alternatively, that it 
should be deemed plaintiffs employer because it would have 

Cite as 310 Or 529 (1990) " I •;• 533 

been responsible for providing workers' compensation cover
age for plaintiff under ORS 656.029(1), had Associated failed 
to do so. Therefore, defendant generally argues that it should 
be granted immunity as plaintiffs employer. Because these 
points depend upon a construction of the relevant statutes, we 
turn to that subject. 

L E G A L H I S T O R Y O F T H E I M M U N I T Y C L A I M E D 

Oregon's Workers' Compensation Law first came 
into being as an innovation adopted legislatively in 1913. Its 
original form included direct antecedents of present statutory 
provisions important to the decision of this case. Oregon Laws 
1913, chapter 112, section 12, in part provided: 

"[T]he right to receive such sum or sums [as workers' compen
sation] shall be in lieu of all claims against his employer on 
account of such injury or death except as hereinafter specially 
provided." 

Immediately following that grant to an employer of immunity 
from other claims by its workers, and coupled with it by sen
tence structure, the first compensation act provided for an 
injured worker's action against a negligent third party, as 
follows: . 

"[P]rovided, however, that if the injury to a workman occur
ring away from the plant of His employer is due to the negli
gence or wrong of another not in the same employ, the injured 
workman * * * shall elect whether to take under this act or 
seek a remedy against such other, sucb election to be in 
advance of any suit, and if he take under this act the cause of 
action against such other shall be assigned to the State for the 



benefit of the accident fund. * * * Any such cause of action 
assigned to the State may be prosecuted or compromised by 
the department in its discretion." 

In return for immunity granted to his employer, the worker 
injured in the course of employment, and in a way defined by 
that act, was guaranteed compensation, regardless whether a 
fault or neglect on the part of the employer caused the injury. 
The worker, however, retained the right to seek damages from 
parties other than his employer where those others were at 
fault. And the State, for the benefit of the accident insurance 
fund, simultaneously acquired legal rights in any injured 
worker's claim against other parties at fault. 

From the inception of the first compensation act, 
534 Martelli v. R.A. Chambers and Associates 

these rights and immunities expressly depended upon who 
was a worker and who was his or her employer. Section 14, a 
definition section, in part provided: 

"The term 'employer' used in this act shall be taken to 
mean any person, firm or corporation, but not including 
municipal corporations, that shall contract for and secure the 
right to direct and control the services of any person, and the 
term 'workman' shall be taken to mean any person, male or 
female, who shall engage to furnish his or her services subject 
to the direction or control of an employer." (Emphasis added.) 

All three of these legislative ideas — the right of the 
worker to compensation regardless of fault, the right of the 
employer providing compensation insurance to immunity, and 
the right of both the worker and the insurance fund to recover 
from third parties at fault — have continued to the present 
day. Likewise, the "right to direct and control" was and is the 
test for employer status when the immunity based on that 
status is in issue. 

When the compensation law was extensively revised 
in 1965 so that insurance could be provided by the employer 
directly, by purchasing it from a private insurer, or by pur
chasing it from the State Accident Insurance Fund, each of 
those legislative ideas was retained. Oregon Laws 1965, chap
ter 285, section 4(12) and (20), continued to define employer 
and worker in terms of "the right to direct and control the 
services of any person," and in terms of "remuneration" for 
which the worker "engages to furnish his services * * * subject 
to the direction and control of an employer," and for which the 
employer "contracts to pay," just as present ORS 656.005(27), 
supra note 2, still does. Damage recovery from a third party, to 
benefit both worker and the insurance carrier, was continued 
in sections 44-49 of Oregon Laws 1965, chapter 285, essen
tially as provided now in O R S 656.576 to 656.593. The immu
nity of an employer from any worker's claims, other than for 
workers' compensation, was continued in section 6 of the 1965 
act, as worded in the 1913 Act, quoted supra, and now phrased 
in modern terms, in ORS 656.018(1), supra note 1. 

The 1913 Act, section 24, provided in part: 
"In respect to any injury happening to any of his workmen 
during the period of such default in any payment required 
hereunder, the defaulting employer shall not, if such default 
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be after demand for payment, be entitled to any of the benefits 
of this act, but shall be liable to the injured workman * * * as 
he would have been prior to the passage of this act." 

This penalty by loss of immunity, continued in section 7 of the 
1965 revision, today is found in O R S 656.020 and imple
mented by ORS 656.578. 

Unlike the Workers' Compensation Law provisions 
we have just discussed, ORS 656.029(1), note 3, had no direct 
antecedents in the 1913 Act. Its idea was not enacted until 
Oregon Laws 1933, chapter 116, section 2. However, the prob
lem addressed was not unknown during the 1913 to 1933 
period. Employers and workers avoided the law's protections 
of the worker and its corollary immunity of the employer by 
not establishing a direct, master-servant employment rela
tionship. See, e.g., Smith v. State Ind. Acc. Comm., 144 Or 480, 
482, 23 P2d 904, reh granted, 25 P2d 1119 (1933) (relation of 
master and servant and "contract for hire" required before 
compensation law applies); Vient v. State Industrial Acc. 
Com., 123 Or 334, 262 P 250 (1927) (claimant lather held 
independent contractor not entitled to workers' compensation 
under home builder's coverage because no master-servant 
relationship with right to exercise complete control existed). 

Oregon Laws 1935, chapter 113, section 1, amending 
the 1933 Act, in part provided: 

"[I]f any person engaged in a business and subject to this 
act as an employer, in the course of such business shall let a 
contract the principal purpose of which is the performance of 
labor, such labor to be performed by the person to whom the 
contract was let or by such person with the assistance of 
others, all workmen engaged in the performance of the con
tract shall be deemed workmen of the person letting the con
tract, if the person to whom the contract was let was not 
engaged in a separate business involving the occupation cov
ered by the contract at the time of commencing the perform
ance of the contract." 

The exclusion of independent contractors from the 
definition of who was an employer's worker for purposes of 
immunity remained, but where a contract for labor as such 
was awarded, the new legislative rule applied. Codified in 1953 
as ORS 656.124, the 1935 act was repealed by Oregon Laws 
1965, chapter 285, section 95. The legislative rule of 1935 
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proved too valuable to do without, and its pre-1965 version 
was re-enacted as Oregon Laws 1979, chapter 864, and cod
ified as O R S 656.029. 

During the statute's 30-year existence, the right to 
direct and control a worker's performance of specific tasks 
remained the touchstone used by the courts to determine 
whether an employer-worker relationship obtained, entailing 
the employer's immunity from other liability where workers' 
compensation insurance was provided by employer. 

Two years after the 1935 amendments to the labor-
contract provision now embodied in ORS 656.029, in Davis v. 
State Ind. Acc. Com., 156 Or 393,64 P2d 1330 (1937), a partner 
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in a sawmill was killed driving a truck for a logging company, 
during a time when the sawmill was shut down for lack of logs. 
The logging company was under contract to deliver logs to the 
mill, at $2.80 per thousand board feet. The court held that the 
partner, when killed, was an employee of the logging company 
and not of the mill. This holding was reached, after considera
tion of the statutory progenitor of ORS 656.029, because the 
logging company was an independent contractor obligated to 
pay for, and privileged to direct and control, the work of the 
mill-partner while he was hauling logs for the logging com
pany. Although in a sense engaged in a common enterprise, 
the logging company was not "engaged in the same pursuit" as 
the sawmill, and the logging company provided the equipment 
and directed the work performed. The logging company was 
an "independent contractor" and the deceased was its worker, 
for purposes of Workers' Compensation Law. 

Likewise, in Cox v. State Ind. Acc. Com., 168 Or 508, 
121 P2d 919 (1942), the court held that the predecessor of 
ORS 656.029 did not apply under the facts of that case. An 
injured worker was held to be the employee of a subcontractor 
hauling wood, not the employee of the contractor who let the 
contract for the hauling. In Cox, a farmer had a contract to 
supply pulpwood from his farm to a paper mill. He contracted 
wij;h a neighboring second farmer, who owned a truck, to haul 
tfie pulpwood to the mill at $1.00 per cord. The second farmer 
hire&the first farmer's son, at $.15 per cord, to assist in load
ing and hauling, at which task the son was injured. 

Notwithstanding the statutory language, the court 
stated, the son was the employee of the hauling subcontractor, 
Cite as 310 Or 529 (1990) _^ 537 

as an independent contractor, because the contract, did not 
"call for performance of labor primarily but for the transpor
tation of wood. * * * The use of the truck was what [contractor] 
wanted." Id., 168 Or at 513. Accord: Reynolds eial v. Harbert et 
al, 232 Or 586, 375 P2d 245 (1962) (truck iowner hauling 
another's rock under contact to deliver it to site at so much a 
yard was killed fchile hauling; widow held entitled to sue for 
negligence the plireon who let that contract, notwithstanding 
predecessor to O R S 656.029 and the immunity provisions of 
ORS 656.018(1), because deceased was not rock-contractor's 
employee); cf. Brazeale v. State Ind. Acc. Comm., 190 Or 565, 
227 P2d 804 (1951) (driver for log-trucking company under 
exclusive contract to haul for logging company killed while 
servicing truck, as required by trucking company, was not 
logging company's employee; distinguishes predecessor ORS 
656.029 because deceased's task when killed was performed 
for trucking company's purpose, not that of logging company). 

Defendant's contentions that plaintiff was its 
employee as a matter of law under ORS 656.018(1) or 656.029 
are not supported by the foregoing review of the development 
and application of those statutes. As this court stated in Bell v. 
Hartman, 289 Or 447, 452,615 P2d 314 (1980), concerning the 
Oregon Workers' Compensation Law: 

"That the law means to anchor the compensation scheme 
to the employment relation is evident throughout the statute. 
The key term in the statutory scheme is 'subject worker.' An 
employer is bound to assure payment of compensation only 
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for 'subject workers,' ORS 656.017, cf. ORS 656.052. In return 
for the right to compensation, the subject worker and his 
beneficiaries are deprived of the legal remedies for injuries 
which they might otherwise have against his employer. ORS 
656.018. The statute's coverage of an employer is derivative of 
its coverage of a worker * * *." 

Determination of who is a subject worker depends, 
under our law, on who pays for the worker's services and who 
directs and controls the specific work. See Bell v. Hartman, 
supra (jockey was independent contractor, not employee of 
horse's owner or trainer, or of racetrack or racing commis
sion); Woody v. Waibel, 276 Or 189, 197, 554 P2d 492 (1976) 
(owner-driver of log truck was sufficiently controlled by log
ging operator who paid him to establish that driver was in 
master-servant relation, not independent contractor); Harris 
538 Martelli v. R.A. Chambers and Associates 

v. State Ind. Acc. Com., 191 Or 254, 268, 230 P2d 175 (1951) 
(union member elected by local union to negotiating commit
tee to do bidding of local union was not International Union's 
employee); Streby v. State Ind. Acc. Com., 107 Or 314, 215 P 
586 (1923) (person painting porch at daily wage was house-
owner's employee where owner directed when, where, and 
materials to use in painting). Defendant is not entitled to 
immunity from a third-party negligence claim because it is not 
plaintiffs employer, a relationship which O R S 656.018 
explicitly requires before that statute is applicable. 

Defendant contends that having its foreman at the 
job site, generally supervising the project, is sufficient control 
of the work. It is not. Defendant further argues that the fore
man's presence and duties create a situation of joint supervi
sion of the work with plaintiffs direct employer and that that 
is sufficient control. Plaintiff counters that, since the enact
ment of Oregon Laws 1975, chapter 152, joint supervision and 
control no longer confers immunity. Plaintiff is correct. 
Before the 1975 act, ORS 656.154 in part read: 

"If the injury to a workman is due to the negligence or wrong 
of a third person not in the same employ, the injured work
man, or if death results from the injury, his widow, children or 
other dependents, as the case may be, may elect to seek a 
remedy against such third person. However, no action shall be 
brought against any such third person if he or his workman 
causing the injury was, at the time of the injury, on premises 
over which he had joint supervision and control with the 
employer of the injured workman and was an employer sub
ject to ORS 656.001 to 656.794." (Emphasis added.) 

After the 1975 act, oi ly the first sentence remains as present 
O R S 656.154; the joi at supervision defense to a third party 
negligence claim was repealed in toto. 

Defendant next observes that this court has held that 
indirect payment of remuneration may be enough, in some 
circumstances, to support the conclusion that a worker receiv
ing that remuneration is an employee and subject worker of 
the party originating the payment.4 Defendant relies on 
Whitlock v. State Ind. Acc: Com., 233 Or 166, 377 P2d 148 
(1962), and Gibson v. Safeway Stores, Inc., 307 Or 120, 764 P2d 

* Of course, the Lebanon Community Hospital originated the remuneration ulti
mately received both by defendant's own workers and its subcontractors' workers. 
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548 (1988). To that list defendant could add Blacknall v. West-
wood Corporation,<ZWl Or 113, 764 P2d 544 (1988), which is 
similar to Gibson. 

All three cases involve use of temporary labor sup
plied through another entity to whom payment for the serv
ices of the worker is made for labor services provided under 
the direction and control of the originator of the remunera
tion. In Gibson, a security-guard service company supplied 
Safeway with guards who were controlled in six listed ways by 
Safeway, and whom Safeway could fire from the job. 307 Or at 
122. In Blacknall, Adia Services, Inc., provided a temporary 
worker to its client, a construction company, which was 
"[b]eyond any question" exercising direction and control of 
the worker. 307 Or at 118. In Whitlock, property owners con
tracted with a high-school student club or organization to 
paint a structure and "had the right to direct and control the 
manner in which the services were rendered" by club menl-
bers. 233 Or at 169. 

Defendant's contract with its subcontractors does 
not provide defendant any right to direct or control the sub
contractor's employees, whose labor the subcontractor is to 
supply along with materials, tools and equipment. Based 
thereon, we believe Whitlock, Blacknall, and Gibson do not 
help defendant establish as a matter of law, as it must to merit 
summary judgment, that it was plaintiffs employer because 
the subcontract calls for production of an end result. Direction 
and control of the subcontractor's worker is lacking. More
over, as Gibson, noted, the 1975 repeal of the second sentence, 
formerly part of O R S 656.154, withdrew immunity of a second 
employer in a common enterprise. 

Next, defendant contends that the general contractor 
is "legally obligated" or "ultimately responsible" for providing 
workers' compensation coverage under O R S 656.029 and 
656.556 read together, if plaintiffs employer had not done so. 
Defendant then urges that these statutes have "the effect of 
shifting the responsibility for providing workers' compensa
tion coverage for subcontractor employees from the sub
contractor to the general contractor." 

The facts of this case contradict the conditions 
required for any obligation of the general contractor to arise, 
assuming without deciding that the statutes cited would oth-
ejwise apply as defendant argues. Plaintiffs employer pro
vided coverage. Defendant's contracts with that employer 
protected defendant from an unfairness which could be argued 
to arise from the hypothetical case defendants have con
structed. Because we do not decide hypothetical cases, we do 
not consider this contention further.8 

The decision of the Court of Appeals is affirmed. The 
judgment of the circuit court is reversed, and the case is 
remanded to that court. 

6 Defendant also asserts that cases from other jurisdictions should be applied to 
determine the meaning of Oregon statutory provisions defining "employer" and 
"worker." However, Oregon's statutes and those from the other jurisdictions are not 
similar. 
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MEDICAL OPINION 

MEDICAL SERVICES 

MEDICALLY STATIONARY 

NONCOMPLYING EMPLOYER 
See COVERAGE QUESTIONS 

NONSUBJECT/SUBJECT WORKERS 
See COVERAGE QUESTIONS 

OCCUPATIONAL DISEASE CLAIMS (FILING) 

OCCUPATIONAL DISEASE CLAIMS 
(PROCESSING) 

OCCUPATIONAL DISEASE, CONDITION OR 
INJURY 

OFFSETS/OVERPAYMENTS 

ORDER TO SHOW CAUSE 
See REQUEST FOR HEARING"(PRACTICE 
& PROCEDURE) 

OVERPAYMENTS 
See OFFSETS 

OWN MOTION RELI E F 

PAYMENT 

PENALTIES 

PPD (GENERAL) * 

PPD (SCHEDULED) 

PPD (UNSCHEDULED) 

PERMANENT TOTAL DISABILITY 

PREMATURE CLAIM CLOSURE 
See DETERMINATION .ORDER/NOTICE OF 

CLOSURE; MEDICALLY STATIONARY 

PSYCHOLOGICAL CONDITION CLAIMS 

REMAND 

REQUEST FOR HEARING (FILING) 
REQUEST FOR HEARING (PRACTICE 
& PROCEDURE) 

REQUEST FOR BOARD REVIEW (FILING) 

REQUEST FOR BOARD REVIEW 
(PRACTICE & PROCEDURE) 

REQUEST FOR REVIEW—COURTS 
(INCLUDES FILING, PRACTICE, 
PROCEDURE) 

RES JUDICATA 

RESPONSIBILITY CASES 

See SUCCESSIVE EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 

SETTLEMENTS & STIPULATIONS 

SUBJECT WORKERS 
See COVERAGE QUESTIONS 
SUCCESSIVE (OR MULTIPLE) EMPLOYMENT 
EXPOSURES 

TEMPORARY TOTAL DISABILITY 

THIRD PARTY CLAIMS 

TIME LIMITATIONS 
See AGGRAVATION CLAIM (PROCEDURAL); 
CLAIMS FILING; REQUEST FOR HEARING 
(FI L I N G ) ; REQUEST FOR REVIEW 
(F I L I N G ) ; REQUEST FOR REVIEW—COURTS 

TORT ACTION 

VOCATIONAL REHABILITATION 
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AOE/COE (ARISING OUT OF & IN THE COURSE OF EMPLOYMENT) 
See a l s o : COVERAGE QUESTIONS; HEART CONDITIONS; MEDICAL CAUSATION 
A s s a u l t e x c l u s i o n , 149,1295 
Bunkhouse r u l e , 2810 
Burden of proof, 121,2600 
Dinner a t employer's house, 542 
Disobedience to i n s t r u c t i o n , 1213 
"Dual employment", 1047 
Going & coming r u l e 

Handicapped a c c e s s ramp, 1198 
Lobby, m u l t i s t o r y b u i l d i n g , 1039 
Motor v e h i c l e r e q u i r e d at work, 145 
P u b l i c s t r e e t / p a r k i n g l o t , 2769 
Steps, m u l t i s t o r y b u i l d i n g , 1350 
Walkway between parking l o t , work, 2004 

Horseplay 
P h y s i c a l , 862 
V e r b a l , 1295 

I d i o p a t h i c f a l l , 353,2873 
I n t e n t i o n a l i n j u r y , 261,1570 
I n t e n t i o n a l t o r t v s . work a c t i v i t y , 2163 
" J o i n t employment", 1047 
L i v i n g q u a r t e r s on premises, 527 
Lunch or work break i n j u r y , 1039,2006,2473,2600 
On premises, on c a l l , 10 
P e r s o n a l m i s s i o n , 1291 
P r o h i b i t e d conduct, 137,337 
P r o s t h e t i c d e v i c e , i n j u r y to, 1053 
S k i i n s t r u c t o r , 10 
S o c i a l a c t i v i t y , 2399 
T r a v e l i n g employee, a s s a u l t , 479 
Unexplained f a l l , 171 
Volunteer v s . work a c t i v i t y , 121,527,2155 
Work r e l a t i o n s h i p t e s t , 10,121,527,542,862,2399 

ACCIDENTAL INJURY 
See a l s o : AOE/COE; CREDIBILITY; HEART CONDITIONS; MEDICAL CAUSATION 
Burden of proof 

G e n e r a l l y , 4,22,62,171,1591,1981,2075 
" M a t e r i a l c o n t r i b u t i n g cause" t e s t d i s c u s s e d , 4,22,865,1117,1288 

"Claim": medical s e r v i c e s , d i s a b i l i t y d i s c u s s e d , 1981 
Claim compensable 

Claimant c r e d i b l e , 296,939,1175,1770,2686 
D i a g n o s i s , disagreement as to, 1591,2000 
Medical opinion supports, 66,939,1127,1770,2686 
Minimum i n c i d e n t , 1175,1981 
O f f - j o b i n j u r y worsened by work, 921 
P r e - e x i s t i n g c o n d i t i o n made symptomatic, 607,1288,2684 
S t r e s s - c a u s e d amnesia, 1591 
S t r e s s - c a u s e d f l a r e u p of d i s e a s e , 2684 
Unwitnessed i n c i d e n t , 296 

Claim not compensable 
Claim never f i l e d , 229 
Claimant not c r e d i b l e , 4,62,143,311,608,865,1159,1644,1957,2075,2078,2757 
Delay i n symptoms, 2077 
Delay i n treatment, 62 
I n t e r v e n i n g trauma before medical treatment, 22,143 
Lay testimony i n s u f f i c i e n t , 171,229 
Medical evidence i n s u f f i c i e n t , 865,1644,2075,2077,2480 
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ACCIDENTAL INJURY—Claim not compensable (continued) 
No mention t o doctors contemporaneous with i n j u r y , 229,1644,1957 
No r i s k of employment, 590 

Vs. o c c u p a t i o n a l d i s e a s e claim, 16,143,220,271,684,921,1117,1140,1288,1591, 
1684,2443,2684,2850 

AGGRAVATION CLAIM (PROCEDURAL) 
F i l i n g 

A s s e r t e d by c a r r i e r at hearing,- 1717 
Claim o r i g i n a l l y denied, 665 
Nondisabling c l a i m , 2296,2514,2812 
T i m e l i n e s s i s s u e , 19,391,631,919,1101,1338,1690,1745,1832 
When aggravation c l a i m already denied, 175 

Notice of 
Cau s a l connection to i n j u r y i s s u e , 1690 
Changed c o n d i t i o n requirement, 98,1021 
D i f f e r e n t c o n d i t i o n claim, 2584 
E l e c t i v e surgery request, 2584 
Medical r e p o r t as, 558,1021,1745,2504,2584 
2nd c l a i m presented ( i s s u e ) a f t e r 1st d e n i a l , 175 
What c o n s t i t u t e s ( g e n e r a l l y ) , 1061,1690,1745,2296 

P e n a l t i e s i s s u e : t i m e l i n e s s , 35,284,993,1021 

AGGRAVATION (ACCEPTED CLAIM) 
Burden of proof, 248,256,282,287,892,968,1268,1511,1552,1731,1765,2732 
"Dry" aggravation, 333 
F a c t o r s d i s c u s s e d 

Claimant's testimony, 146,282,912,1393,1731,1745,2732 
H o s p i t a l i z a t i o n , 892 
Improvement a f t e r c l o s u r e , 387 *Bold Page = Court Case* 
I n t e r v e n i n g , o u t - o f - s t a t e i n j u r y , 129,1511 
L a s t arrangement of compensation 

What c o n s t i t u t e s , 273,663,669,1612,2524,2732 
Unemployed, 892 
Worsening p r i o r to, 785,2500 
Worsening s i n c e requirement, 98,287,381,387,428,45-7,593,665,669,785,1668, 

1742,1745,2360,2500,2 533 
Medical evidence preponderance, 282,892,987 
M u l t i p l e c o n d i t i o n s , 248 
No p r i o r award of PPD, 123,892,977,2812,2829 
Noncredible claimant, 91,1076,1731 
Nondisabling claim, 2829 
O b j e c t i v e v s . s u b j e c t i v e worsening, 977,1393 
P a t h o l o g i c a l change, 2504 
P a t t e r n of doctor shopping, 385 
Performance of a c t i v i t i e s from which r e s t r i c t e d , 2533 
P r i o r denied aggravation claim, 2524 
P s y c h o l o g i c a l c o n d i t i o n , 1804 
R e l a t i o n s h i p to accepted c l a i m i s s u e 

P r e - e x i s t i n g , degenerative condition, 1226,1511,1687,2608 
P r i o r aggravation d e n i a l upheld, 993 
P r i o r c l a i m , 1680 
P s y c h o l o g i c a l c o n d i t i o n , 892 
Symptoms same, 282,290 

S u b j e c t i v e complaints, 35,415,1021,1393 
T e s t 

14 days' time l o s s , 123,129,248,287,381,415,968,1082,1552,1731,1742,2504 
Future e x a c e r b a t i o n s a n t i c i p a t e d i s s u e , 287,415,558,1552,1742,2360,2500, 

2504 
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AGGRAVATION (ACCEPTED CLAIM)—Factors d i s c u s s e d — T e s t (continued) 
I n c r e a s e d l o s s of use or function (scheduled i n j u r y ) , 98,387,457,568,1742, 

2524,2533 
I n c r e a s e d symptoms, 146,968,1082,1778,1804,2812,2829 
L e s s a b l e to work, 785,802,1076,1717,1765,1778,2360,2493,2829 
L o s t e a r n i n g c a p a c i t y g r e a t e r than anticipated,123,248,256,287,290,428, 

665,1082,1552,1717,1804,2686 
Worsened c o n d i t i o n , 912,1012,1076,1082,2732 

20-year-old c l a i m , 1778 
Unemployment b e n e f i t s , a p p l i c a t i o n f o r , 1082 

Worsening 
Not due to i n j u r y , 385,993,1076,1226,1286,1612,1687,2469,2608 
Not proven, 35,91,98,146,248,273,290,381,387,415,428,669,785,802,912,987, 
1021,1552,1668,1717,1731,1742,1745,1778,1804,2360,2493,2500,2524,2 531,2 732 

Proven, due to i n j u r y , 129,256,282,558,665,892,968,977,1082,1393,1511,1680, 
1765,2686,2812,2829 

AGGRAVATION/NEW INJURY See SUCCESSIVE EMPLOYMENT EXPOSURES 

AGGRAVATION (PRE-EXISTING CONDITION). See OCCUPATIONAL DISEASE CLAIMS; 
PSYCHOLOGICAL CONDITION CLAIMS 

APPEAL & REVIEW See OWN MOTION RELIEF; REMAND; REQUEST FOR HEARING ( F I L I N G ) ; 
REQUEST FOR HEARING (PRACTICE & PROCEDURE); REQUEST FOR BOARD REVIEW 
( F I L I N G ) ; REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE); REQUEST FOR 
REVIEW—COURTS (INCLUDES FILING, PRACTICE, PROCEDURE) 

ATTORNEY FEES 
See a l s o : JURISDICTION, THIRD PARTY CLAIMS 
F a c t o r s c o n s i d e r e d 

Claimant doesn't p r e v a i l on a l l i s s u e s , 399 
G e n e r a l l y , 73,1887,2518,2782,2862 

Fee a f f i r m e d , awarded, or i n c r e a s e d 
A s s e s s e d f ee 

Challenged on C o n s t i t u t i o n a l grounds, 1684 
Fee not i n c r e a s e d , 2558 
I n c r e a s e d ( c l a i m a n t ' s r e q u e s t ) , 1241,1887 
Not reduced, 1206,1953 
R e t a i n e r agreement i n Spanish, 1629 

Board review 
C a r r i e r c r o s s - r e q u e s t , compensation not reduced, 1044 
C a r r i e r r e q u e s t , compensation not reduced, 1243,2862 
No b r i e f f i l e d , 2829 
Non-complying employer c o n t e s t s compensability, 326 

C l i e n t - p a i d f ee 
" A u t h o r i z a t i o n " d i s c u s s e d , 839,1835 
E x t r a o r d i n a r y , affirmed, 2692 
Own Motion c a s e , 503 
R e t r o a c t i v e a p p l i c a t i o n , Board r u l e s , 1429,1835 

C o s t s , A p p e l l a t e review, 2911 
Cr o s s - r e q u e s t , employer's 

Compensation (PPD) not reduced, 191,1334 
D e n i a l not f u l l y r e s c i n d e d , 98 
For h e a r i n g , Board review, 399 
Not i n c r e a s e d ; c l a i m a n t ' s request, 618,889,910,1067 
Unreasonable conduct 

Claim c l o s u r e i s s u e , 1003,1339,1363,2487 
D e n i a l , 108 
F a i l u r e t o comply with Referee's order, 73,885 



Van Natta's SUBJECT INDEX 2943 

ATTORNEY FEE S— F e e a f f i r m e d — U n r e a s o n a b l e conduct (continued) 
Fee i n c r e a s e d , 1154 1 
No p e n a l t y a s s e s s e d , 311,473,524,810,1690,1763,2082,2379,2634 
No statement of s e r v i c e s , 1569 ' 
Own Motion case, 330,476 
Pe n a l t y a s s e s s e d , 1847,2293,2379,2504,2580,2584 
Pe n a l t y reduced on review, 2782 

Fee out of, not i n a d d i t i o n to, compensation 
Aggravation d e n i a l withdrawn at hearing, 2390 
Before o f f s e t , 279,1619,1666 
M i s d i r e c t e d , paid to claimant, 670 
O f f s e t . i s s u e , 611 
Own Motion case, 1846 
PPD award i n c r e a s e d , 1686 
PTD award: lump sum request, 1762 
PTD award r e v e r s e d , PPD inc r e a s e d , 840 
PTD v s . PPD award, 500 
Premature c l a i m c l o s u r e , 381 
Re f e r e e ' s f a i l u r e to award, 1,237 
TTD t e r m i n a t i o n : not d e n i a l , 238 
TTD v s . aggravation claim, 1 
Unscheduled award changed to include scheduled, .897 
Where PPD o f f s e t allowed, 1758 
Where TTD p r e v i o u s l y paid, 1619,1666 

Inmate I n j u r y c a s e s , 719,977 
No fee, or fee reduced 

A f f i r m a t i v e defense defeated, 23 
Board review 

Claimant didn't i n i t i a t e appeal, 2300 
Compensation not reduced, 871 
Compensation reduced, 1564 
Cross-appeal d i s m i s s a l motion (employer's), 1863 
Cross-appeal withdrawn, 2035 
Fee i s s u e , 73,98,568,839,1339,1431,1650,1763,1953,2023 
No b r i e f , 79,838 
No f i n a l p r e v a i l i n g , 835,2300 
No "matter concerning a claim", 2295 
No statement of s e r v i c e s , 784,796,951 
P e n a l t y i s s u e , 149,457,568,936,1003,2300,2346 
Referee a f f i r m e d on procedural grounds, 2423 
Re f e r e e ' s a l t e r n a t i v e f i n d i n g not reached, 839 
Request f o r Board Review withdrawn, 270,704,1416 
Untimely submission, statement of s e r v i c e s , 157,516 
Value of i n t e r e s t obtained, 2290 

Delay, payment of s t i p u l a t e d fee, 2387 
D e n i a l not s e t a s i d e , 23,53,1311,2379 
D e n i a l r e s c i d n e d at hearing, 2324,2390 
D e n i a l r e s c i n d e d before hearing, 875,1154,1862,1958,2082,2116,2387 
De p o s i t i o n on late-produced report, 1919 
Fee reduced 

Compensability i s s u e , 2672 
P e n a l t y - r e l a t e d , 2686 

" F i n a l l y p r e v a i l " d i s c u s s e d , 23,1311 
No d e n i a l , c l a i m accepted before hearing, 935,2379 
No d e n i a l of c o n d i t i o n , 2485 
O f f s e t i s s u e , 397,1116 
Own Motion case, 2139 
PPD award decreased at hearing, i n c r e a s e d by Board, 1686 
P r o s p e c t i v e : fee reduced, 2522 
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ATTORNEY FEES—No fee, or fee reduced (continued) 
P r o s p e c t i v e ( f u t u r e PPD), 2466 
R e f e r e e ' s order reduced, 108,2379 
Remand from Court of Appeals, 1994 
Right t o compensation not a f f e c t e d , 526 
Statement of s e r v i c e s , requirement of, 29,527,951,1431,1520 
Unreasonable conduct 

Board unable to determine, 899 
Fee reduced, 2628 
L a t e payment, a s s e s s e d fee, 1875 
No r e s i s t a n c e to.payment of compensation, 53, 284, 361, 437, 467,819,993,1013, 

1177,1329,1352,1597,1668,1750., 1923,2293,2435,2543,2 574,2 599,2631,2 632 
T h i r d P a r t y case, 1947 

Untimely request, 31 , 
V o c a t i o n a l s e r v i c e s i s s u e , 206,2788,2842 

R e s p o n s i b i l i t y case 
" A c t i v e l y l i t i g a t e d " d i s c u s s e d , 173,369,693,949,2023,2642 
Board review 

Fee awarded, 583,2047,2518,2660,2725,2818,2832,2884 
No fee awarded, 154,173,183,362,1016,1060,1417,1433,1948,2037,2050,2597 

"Meaningful" p a r t i c i p a t i o n d i s c u s s e d , 1060,2047,2850 
No fee awarded, 173,343,352,1060,1309,2167 *Bold Page = Court Case* 
No .307 Order, 76,309,367,1896,2047,2518,2643,2713 
One c a r r i e r r e s p o n s i b l e , other pays fee, 889,1650,2088,2912 
R e s p o n s i b l e c a r r i e r pays, 66,309,367,369,546,951,1896,2047,2643,2713,2818, 

2850 
S e r v i c e s before .307 Order, 955,1433 
Settlement s e t a s i d e ; no fee awarded, 2230 
.307 Order i n e f f e c t ; fee awarded, 949,951 
Untimely r e q u e s t , 2313 

BACK-UP DENIALS (BAUMAN) See DENIAL OF CLAIMS 

BENEFICIARIES & DEPENDENTS 
Claim d e n i e d — C o h a b i t a n t ' s c h i l d , 373 

Permanent d i s a b i l i t y award; en t i t l e m e n t , c a l c u l a t i o n , 2546 

BOARD'S OWN MOTION See OWN MOTION RELIEF 

CLAIMS FILING 
"Claim" d e f i n e d or d i s c u s s e d , 53,298,997,1690,1981,2634.2759,2867 
L a t e f i l i n g i s s u e 

Claim barred, 1551,2578 
Claim not barred, 542,1652 
Employer knowledge shown, 1013,1360,2440 
N e c e s s i t y of i s s u i n g d e n i a l i n 14 days, 2578 
1961 i n j u r y , 1575 
No p r e j u d i c e shown, 569,650,1013,1127 
Occupational d i s e a s e claim, 2672 

Notice of c l a i m d i s c u s s e d , 264,2435,2595,2686 
Order of J o i n d e r as c l a i m , 997 

CLAIMS PROCESSING 
See a l s o : OWN MOTION RELIEF; DETERMINATION ORDER/NOTICE OF CLOSURE; 

TEMPORARY TOTAL DISABILITY 
Acceptance 

F o l l o w i n g l i t i g a t i o n order, 822 
P a r t i a l d e n i a l as, 1002 
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CLAIMS PROCESSING—Acceptance ( c o n t i n u e d ) 
Scope o f ( g e n e r a l l y ) , 214,1362,1635,1965,1976,2010,2098,2156,2411,2478, 

2520,2771 
What c o n s t i t u t e s , 1197,1213,1306,1750,1965,2358,2504,2699,2771 

C l o s u r e 
F i r s t : how t o , 263,1969 
N o t i c e o f C l o s u r e , p r o p r i e t y o f , 1177 
Reopening (Own Mo t i o n ) when l a s t D e t e r m i n a t i o n Order a p p e a l a b l e , 639 

Denied c l a i m : n o t i c e o f c l o s u r e , 2636 
Duty t o pr o c e s s 

A g g r a v a t i o n c l a i m , 304 
C l a i m c l o s u r e 

D u p l i c a t e D e t e r m i n a t i o n Orders i s s u e d , 361 
F o l l o w i n g l i t i g a t i o n o r d e r : compensable c o n d i t i o n q u e s t i o n , 1962 
F o l l o w i n g s h i f t i n r e s p o n s i b i l i t y , 2513 
N o n - d i s a b l i n g c l a i m , 1061,1134,2296 
Pur s u a n t t o S t i p u l a t i o n , 304 
Response t o 873 for m , 2322 
S e l f c l o s u r e , p r o p r i e t y o f , 1363 
Submission t o E v a l u a t i o n D i v i s i o n , 128,1836 
When r e q u i r e d , 945,1003,1061,1134,1339 

C l a i m no l o n g e r compensable, 2 632 
C l a r i f i c a t i o n , a ccepted c o n d i t i o n s , 2750 
C l a s s i f i c a t i o n i s s u e , 1086,1321,1329,1625,2296,2710,2869 
I n t e r v e n i n g , o f f - w o r k i n j u r y b e f o r e c l o s u r e , 533 
L i t i g a t i o n o r d e r , 437,1619,1857,2632 
M e d i c a l s e r v i c e s c l a i m , 298,1850 
N o n - d i s a b l i n g c l a i m 

N o t i c e r e q u i r e m e n t , 1086 
Own M o t i o n case, 330 
Payment, m e d i c a l b i l l s , pending a p p e a l ; no .307 Order, 606 

IME, c a r r i e r ' s r i g h t t o , 1727 
I n j u r i o u s p r a c t i c e a s s e r t i o n , 1611 
Non-complying employer c l a i m s 

P rocedure f o r c o n t e s t i n g , 1713,2328,2657,2727,2773 
Procedure f o r p r o c e s s i n g , 1247,1543,2661,2727,2797 
R i g h t t o p r o c e s s , 939,1377,1543,1713,1860,1964,2311,2657,2661 

N o n - d i s a b l i n g c l a i m : c l a i m a n t ' s r i g h t s and d u t i e s , 2812,2829 
P e n a l t y i s s u e 

Award, payment o f , 2580,2863 
C l a s s i f i c a t i o n ( n o n - d i s a b l i n g ) i s s u e , 1246,1329,2869 
Coverage q u e s t i o n / d e l a y i n d e n y i n g , 2708 
Delay accept/deny,268,467,473,524,558,612 ,993,1061,1087,1154,17 50,1754,1847, 

1850,2293,2435,2686 
D e l a y / c l o s u r e , 128,1003,1136,1339,1836,2322,2647 
D e l a y / p r o c e s s i n g , 437,576,810,1850 
Employer's d e l a y i n r e p o r t i n g t o c a r r i e r , 524,2759 
Method o f c l o s u r e , 304,1177 
Non-complying employer: d e l a y i n p r o c e s s i n g , 274,1964 
N o t i c e o f c l o s u r e , 2487 
Own M o t i o n case, 1846 
Premature c l o s u r e , 1363,1690,1976,2487 
Reasonableness i s s u e , 361,457,576,1619,1727,2863 
R e f u s a l t o p r o c e s s , 1690,1857,2632 
Reimbursement, h e a l t h p r o v i d e r , 708 
.307 Order, r e f u s a l o f , 2732 

R i g h t t o p r o c e s s : covered employer, 2759 
Suspension 

A u t h o r i t y f o r , 2516 
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CLAIMS PROCESSING—Suspension ( c o n t i n u e d ) 
I n j u r i o u s o r u n s a n i t a r y p r a c t i c e , 2098 
Order o f , 1727 
When t o r e q u e s t , 2098 

Suspension o f compensation 
F a i l u r e t o a t t e n d IME, 1972 

COLLATERAL ESTOPPEL 
See a l s o : RES JUDICATA 
Unemployment h e a r i n g , 804 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

CONSTITUTIONAL ISSUES 

COVERAGE QUESTIONS 
Non-complying employer i s s u e 

Burden o f p r o o f , 641 
Coverage c l a i m e d , n o t b e l i e v e d , 1770 
E l e c t i o n o f coverage, 1828 

N o n - s u b j e c t employer i s s u e 
Casual employment, 251,527,2753 
Employee knowledge o f owner r e q u i r e m e n t , 821 
Housekeeping b u s i n e s s , 641 
Independent c o n t r a c t o r w i t h o u t coverage, 1964,2708,2801 
Lease f o r t r u c k s and d r i v e r s , 2781 
Method o f pay, 465,527,1535,1559,2756 
Remuneration, 2807 
R i g h t t o c o n t r o l t e s t , 465,602,641,958,1535,1559,2538,2708,2732,2756,2801, 

2807 
R i g h t t o t e r m i n a t e , 465,958,1559,2756,2801,2807 
Sole p r o p r i e t o r s h i p i s s u e , 2328 
W r i t t e n agreement, 2708 

N o n - s u b j e c t w o r k e r i s s u e 
C o r p o r a t e o f f i c e r , 2597 
Household e x a m p t i o n , 1127 
Housekeeper, 641 
Inde p e n d e n t c o n t r a c t o r , 465,1535,2732 
I n s u r a n c e c a r r i e d on claimant,' 1358 
Loaned s e r v a n t , 1645 
Longshore coverage, 192 7 
O n - t h e - j o b t r a i n e e , 101 
O r a l c o n t r a c t o f h i r e , 253,1535 
O u t - o f - s t a t e employee i s s u e , 327,2475,2716,2890 
R a t i f i c a t i o n , u n a u t h o r i z e d h i r e , 2534 
So l e p r o p r i e t o r , coverage t e r m i n a t e d , 647 
V o l u n t e e r , 19,2719 

Reimbursement between c a r r i e r s , 676 
Two c l a i m s f i l e d : one i n j u r y , two c a r r i e r s , 1937 

CREDIBILITY ISSUES 
E x a g g e r a t i o n , 97 
I n c o n s i s t e n c i e s 

I n t e r n a l , c l a i m a n t ' s t e s t i m o n y , 608 
Lay w i t n e s s e s , 4 
M e d i c a l h i s t o r i e s , 91,865 

P r e s u m p t i o n : e v e r y w i t n e s s t e l l s t r u t h , 591 
P r i o r f e l o n y c o n v i c t i o n s , 296 
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CREDIBILITY ISSUES ( c o n t i n u e d ) 
R e f e r e e ' s o p i n i o n 

D e f e r r e d t o , 91,400,608,865,1076,1258,1571,1891,1957 
D i s c u s s e d , g e n e r a l l y , 1393 *Bold Page = Court Case* 
I m p l i e d , 296,1331,1354,2075 
None g i v e n ; Board d e t e r m i n e s , 94,804 
Not d e f e r r e d t o 

C l a i m a n t f o u n d c r e d i b l e by Board, 1588,2088 
Demeanor as b a s i s f o r , 1393 
T e s t i m o n i e s i n c o n s i s t e n t , 591,674,794,1232,1770 
Testimony c r e d i b l e , 1175,1585 
Testimony i n c o n s i s t e n t w i t h r e c o r d s , 569,674,794,1232 
Testimony v s . f i l m , 597 
Vague & i n c o n s i s t e n t , 645,1232 

What c o n s t i t u t e s , 97 

CRIME VICTIM ACT 
C l a i m a l l o w e d 

Compensable c r i m e , s e r i o u s i n j u r y , 357 
S u b s t a n t i a l c o n t r i b u t i o n t o w r o n g f u l a c t , 2347 

C l a i m n o t a l l o w e d 
No compensable c r i m e , 562 
No good cause f o r l a t e f i l i n g , 1795 

"Compensable c r i m e " d i s c u s s e d , 357,562 
O b j e c t i o n s t o proposed o r d e r v 

U n t i m e l y , 1844 
S t a n d a r d o f Review, 357 

DEATH BENEFITS 
E n t i t l e m e n t : no b e n e f i c i a r y , no s t a n d i n g , 2449,2913 

DENIAL OF CLAIMS 
A g g r a v a t i o n 

Scope: new a g g r a v a t i o n s b e f o r e h e a r i n g , 892 
Back-up d e n i a l 

See a l s o : CLAIMS PROCESSING 
Cl a i m o r c o n d i t i o n never accepted, 1213,1635,1750,1948 
No coverage, 1384,1927,1937,2146,2597,2615,2632 
Not p e r m i s s i b l e , 244,958,1976,2098,2358 
P e r m i s s i b l e , d e n i a l a f f i r m e d , 522 
P e r m i s s i b l e , d e n i a l r e v e r s e d , 2156 

C l a r i f i c a t i o n , r e q u e s t f o r , 2750 
De f a c t o , 229,274,467,473,1422,2495,2566,2634 
F i n a l i t y o f , 2759 
I n j u r i o u s o r u n s a n i t a r y p r a c t i c e a s s e r t i o n , 1611,2098 
M e d i c a l s e r v i c e s 

C l a s s o f c a r e , 1026 
D e n i a l : what c o n s t i t u t e s , 2634,2759 
M u l t i p l e bases, one d e n i a l , 23,53,1396 
M u l t i p l e d e n i a l s r e q u i r e m e n t , 1026 
P r o s p e c t i v e 

C u r r e n t v s . ong o i n g t r e a t m e n t , 54,1026 
D i s c u s s e d , 5,40 
Set a s i d e , 5,40,150,223,415,655 
Treatment between d e n i a l and h e a r i n g , 415 

Moot: c l a i m i n open s t a t u s , 304 
Non-complying employer's, 218,939,1247,1411,1543,1770,1860,1964,2474,2657, 

2661,2727 
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DENIAL OF CLAIMS ( c o n t i n u e d ) 
O r a l 

E f f e c t i v e n e s s o f , 2495 
P a r t i a l d e n i a l 

P r emature, 227 
Vs. back-up, 108,2368,2478,2497,2520,2543 
Vs. p r e c l o s u r e , 91,324,2411,2450 

P e n a l t y i s s u e 
D elay accept/deny, 467,473,524,819,899,936,1520,1595,1668,17 63,2405,2443, 

2504,2634,2746,27 59,2878 
Reasonableness i s s u e , 22 7,240,367,425,597,607,822,905,958,968,971,987,993, 

1047,1140,1170,1177,1243,1269,1272,1284,1312,1365,1555,1614,1860,1900, 
1923,1965,2030,2082,2098,2316,2405,2430,2759,2867 

Wrong c l a i m p r o c e s s e d , 1763 
P e r m i s s i b i l i t y i s s u e 

F i r s t c a r r i e r d e nies/2nd c a r r i e r ' s c l a i m open, 1038 
P r e c a u t i o n a r y , 1326 
P r e c l o s u r e 

E f f e c t i v e upon c l o s u r e , 905 
I m p e r m i s s i b l e , 905,945,1061,1269,2098,2489 
N o n - d i s a b l i n g c l a i m , 945,2489 
R e s p o n s i b i l i t y i s s u e , 1061 

Premature i s s u e , 227,1122 
P r o s p e c t i v e 

Ongoing v s . c u r r e n t m e d i c a l s e r v i c e s , 1072,1242,1358,1558,1601,1702,1731, 
1793,2522,2791 

P o s t - d e n i a l , p r e - h e a r i n g s e r v i c e s , 1072,1124,1146,1242,1358,1793,1923 
R e s p o n s i b i l i t y ( f u t u r e ) d e n i e d , 1747 
Vs. c o m p e n s a b i l i t y d e n i a l , 2128 

R e s c i s s i o n o f , v s . t a k i n g no p o s i t i o n , 98 
R e s p o n s i b i l i t y a c c e p t e d , l a t e r d e n i e d , 121,1747 
Scope o f 

C o n d i t i o n s i n c l u d e d , 2566 
" F a c t u a l and l e g a l b a s i s " d i s c u s s e d , 1013,1026 
L i m i t e d by c o n d i t i o n ( s ) c l a i m e d , 447 
L i m i t e d t o bases s t a t e d , 858,2485 

What c o n s t i t u t e s , 2745 

DEPENDENTS See BENEFICIARIES & DEPENDENTS 
i 

\ 

DETERMINATION ORDER/NOTICE OF CLOSURE 
See a l s o : MEDICALLY STATIONARY; JURISDICTION; CLAIMS PROCESSING 
C l o s u r e , f i r s t ; R e feree's r o l e , 263 
C l o s u r e w i t h i n 14 days o f l i t i g a t i o n o r d e r , 615 
Denied c l a i m : N o t i c e o f C l o s u r e , 2636 
E a r l i e r c l o s u r e d a t e f o u n d , 439,558,1232,1786,2425,2865 
F a c t o r s c o n s i d e r e d 

C l a i m c l o s u r e d a t e : N o t i c e o f C l o s u r e vs. D e t e r m i n a t i o n Order, 240 
C o n d i t i o n a t c l o s u r e , 146,842,2487,2570 
"Due t o i n j u r y " r e q u i r e m e n t , 2330 
E v a l u a t i o n D i v i s i o n : i n f o r m a t i o n n o t s u b m i t t e d t o , 1934 
F u r t h e r improvement e x p e c t e d , 592,1775,1879,1896,1950,1962 
F u r t h e r s u r g e r y s u g g e s t i o n , 502,987 
F u r t h e r t e s t i n g s u g g e s t i o n , 439,1648,2570 
I n a b i l i t y t o work v s . improvement e x p e c t a t i o n , 146 
Improvement a f t e r c l o s u r e , 201,1950 
Lay v. m e d i c a l o p i n i o n , 1515,1775,2823 
M u l t i p l e compensable c o n d i t i o n s , 592,1896,1976 
M u l t i p l e d i a g n o s e s , 1962,1976 
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DETERMINATION ORDER/NOTICE OF CLOSURE—Factors c o n s i d e r e d ( c o n t i n u e d ) 
New c o n d i t i o n n o t compensable, 1804 
New t r e a t m e n t p l a n , 1775 
No e v i d e n c e c o n d i t i o n s t a t i o n a r y , 1962,2487 
No f u r t h e r improvement expected, 387,558,593,1087,1232,1281,1321,1786,1940 
Non-compensable c o n d i t i o n , 1668,2425 
P a i n Center t r e a t m e n t , 536 
P a i n m e d i c a t i o n , 2865 
P a l l i a t i v e v s . c u r a t i v e c a r e , 2732,2865 
P h y s i c a l t h e r a p y c o u r s e , 177,518,1648,2823 
P o s s i b l e f u t u r e w o r s e n i n g , 558 
P o s t - c l o s u r e e v i d e n c e , 490 
P r e d i c t i o n , f u t u r e m e d i c a l s t a b i l i t y , 86,558,2570 
P r i o r l i t i g a t i o n , 1717 
Release t o r e g u l a r work, 1232,1775 
S t i p u l a t i o n t o m e d i c a l l y s t a t i o n a r y , 362 
S u b j e c t i v e c o m p l a i n t s , 1690 
T r e a t i n g p h y s i c i a n s , s w i t c h i n , 201,518,842,2823 
V a r i a t i o n i n m e d i c a l c o n d i t i p n , 381,1943 
V o c a t i o n a l a s s i s t a n c e , need f o r , 381,2865 
V o c a t i o n a l o p i n i o n from t r e a t i n g d o c t o r , 1281 
Weight l o s s program, 2388 
Worsening, subsequent, 2865 

P e n a l t i e s i s s u e 
N o t i c e o f C l o s u r e : reasonableness i s s u e , 240,1668 
TTD f o l l o w i n g D e t e r m i n a t i o n Order n o t p a i d , 1321 

Premature c l a i m c l o s u r e i s s u e 
Burden o f p r o o f , 86,146,177,201,240,381,387,987,1087,1690,1775,1943,2425, 

2732,2823,2865 
C l o s u r e a f f i r m e d , 146,177,362,381,387,536,593,842,987,1087,1283,1321,1515, 

1648,1668,1690,1804,1934,1943,1950,1962,1976,2330,2732,2823 
C l o s u r e s e t a s i d e , 86,201,240,518,592,1775,1879,1896,2388,2487 

DISCOVERY 
C l a i m a n t ' s r i g h t t o exam by chosen d o c t o r , 2789 
D i r e c t o r ' s v s . Board's r u l e , 411,413,993 
D o c t o r ' s r e f u s a l o f c r o s s - e x a m i n a t i o n , 651 
Impeachment e v i d e n c e , 785 
In-camera p r o c e e d i n g t o p r o v i d e , 785 
P a y r o l l r e c o r d s , 2574 
P e n a l t y i s s u e , 311,413,437,899,993,1250,1763, 2574, 2599, 2608, 2631,2669,2805 
P r i o r t o Request f o r H e a r i n g , 411,993,2574 

Release o f employment r e c o r d s ( c l a i m a n t ' s ) , l i m i t a t i o n s on, 1101 

DISPUTED CLAIM SETTLEMENT See SETTLEMENTS Si STIPULATIONS 

DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYERS' L I A B I L I T Y ACT 

EMPLOYMENT RELATIONSHIP See COVERAGE QUESTIONS 

ESTOPPEL 
A p p l i c a b i l i t y t o w o r k e r s ' compensation, 1770 
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EVIDENCE 
A d m i n i s t r a t i v e n o t i c e 

Agency o r d e r v s . c o n t e n t s o f f i l e , 370 
D e t e r m i n a t i o n Order, 304,669 
M e d i c a l a r t i c l e , 1621 
Newspaper a r t i c l e , 351 
Own M o t i o n Order, 314 
P r i o r s t i p u l a t i o n , same c l a i m , 1854 
Request f o r h e a r i n g , 2311 

Ad m i s s i o n o f e x h i b i t s o r evide n c e i s s u e 
D o c t o r ' s r e f u s a l o f c r o s s - e x a m i n a t i o n , 651,2372 
D o c t o r ' s r e p o r t r e g a r d i n g second c l a i m a n t , 2551 
Doc u m e n t a t i o n , c l a i m a n t ' s course o f t r e a t m e n t , 1863 
E a r n i n g s : c l a i m a n t ' s t e s t i m o n y , 2658 
Evi d e n c e o b t a i n a b l e w i t h due d i l i g e n c e , 268,1203 
F i l m , 1185,2340 
Hearsay s t a t e m e n t ; d e c l a r a n t u n a v a i l a b l e , 568,1133,1863 
IME r e p o r t s r e q u e s t e d by D i r e c t o r , 7 
Impeachment, 819,1785,2656 
L i m i t a t i o n : c r o s s - e x a m i n a t i o n , 462,1171 
M e d i c a l a r t i c l e , 1621 
M e d i c a l r e p o r t , u n s i g n e d , 2773 
P e r t a i n i n g t o co-employee, 1760 
P o s t - h e a r i n g s u b m i s s i o n , 1624,1855 
Re f e r e e ' s d i s c r e t i o n , 123,715,987,1026,1171,1203,1206,1235 
R e f e r e e ' s i n a d v e r t e n t o m i s s i o n , 651,1380,2513 
T i m e l y d i s c l o s u r e : Referee's d i s c r e t i o n , 549,627,662,1845,1855,2491,2791 
U n t i m e l y d i s c l o s u r e , o f f e r , 42,651 
V i d e o , c l a i m a n t ' s j o b , 1785 
Vi d e o ( g e n e r a l l y ) , 2731 

A u t h e n t i c a t i o n o f document i s s u e , 1302 
C l e a r & c o n v i n c i n g d i s c u s s e d , 467 
D e m o n s t r a t i o n : s p r a y p a i n t , 1206 
D o c t o r : e x p e r t o r l a y w i t n e s s ? , 485 
Impeachment 

C l a i m a n t ' s s t a t e m e n t as, 2 608 
M e d i c a l o p i n i o n , 1923 
V i d e o , 2340,2731 
When t o d i s c l o s e , 2608 

I n f e r e n c e , n e g a t i v e : . w i t n e s s e s n o t c a l l e d , 2757 
" J u d i c i a l n o t i c e " d i s c u s s e d , 1252 
L i m i t a t i o n : remand, 405 
M a i l i n g p r e s u m p t i o n , 251,1183 
M e d i c a l r e p o r t c o s t : who pays, 2045 
O f f i c i a l n o t i c e 

L i m i t a t i o n s , g e n e r a l l y , 958 
M i l e a g e , 1087 
Mortgage b a n k i n g p r a c t i c e , 958 

P r i v i l e g e 
A t t o r n e y - c l i e n t , 785 

Review, c o n s i d e r a t i o n on 
From a n o t h e r case, 462 

Rules o f Evi d e n c e , g e n e r a l l y , 351,819,1206 
S t i p u l a t i o n ( o f f a c t ) o f p a r t i e s , 2450 
S u b s t a n t i a l , d i s c u s s e d , 674,698,705,722 *Bold Page = Court Case* 
Testimony 

C l a i m a n t ' s : c o s t s o f t r a n s p o r t a t i o n o f , 2816 
Ex c l u d e d 

Co-worker,, 346 
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E V I D E N C E — T e s t i m o n y — E x c l u d e d ( c o n t i n u e d ) 
I n v e s t i g a t o r ' s d i s c u s s i o n w i t h r e p r e s e n t e d c l a i m a n t , 1185 

Ref e r e e ' s d i s c r e t i o n , 865 
Testi m o n y , e x p e r t 

A l l o w e d d e s p i t e f a i l u r e t o g i v e n o t i c e , 655 
As adverse w i t n e s s , 1206 
Ex c l u d e d : f a i l u r e t o g i v e n o t i c e , 260,1087 
V o c a t i o n a l , 346,353 

T r a n s p o r t a t i o n , c l a i m a n t ' s , t o appear, 2816 

EXCLUSIVE REMEDY 
A c t u a l employer v s . s u b c o n t r a c t o r , 2929 
C o n t r a c t t o purchase l i a b i l i t y i n s u r a n c e , 1406 
" M a t t e r c o n c e r n i n g a c l a i m " vs. t o r t , 680 
T o r t , i n t e n t i o n a l o r n e g l i g e n t vs. work a c t i v i t y , 2163 

FEDERAL EMPLOYEES L I A B I L I T Y ACT 
S t a t u t e o f l i m i t a t i o n s : d i s e a s e c l a i m , 2148 

FIREFIGHTERS 
Fireman's p r e s u m p t i o n , 932 

HEARINGS PROCEDURE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

HEART CONDITIONS 
M y o c a r d i a l i n f a r c t i o n 

Not compensable, 280,351,1193,1286,2069 

INDEMNITY ACTION 
C o n t r a c t t o purchase l i a b i l i t y i n s u r a n c e , 1406 
Role o f a c c o u n t a n t s , SAIF v. AOL, 1387 

INMATE INJURY FUND 
See a l s o : ATTORNEY FEES 
A g g r a v a t i o n r i g h t s , 977 
Cl a i m compensable 

No n o t i c e o f work r u l e s g i v e n , 30 
Cla i m n o t compensable 

L a t e f i l i n g , 1403 
C l a i m p r o c e s s i n g i s s u e , 1650 
Payment p e n d i n g a p p e a l , 981 
P e n a l t i e s , i m p o s i t i o n o f , 981 
P r o c e s s i n g agent, 981 
Vs. SAIF, as p a y i n g agency, 977,981 

INSURANCE See COVERAGE QUESTIONS; EXCLUSIVE REMEDY 

INTERIM COMPENSATION See TEMPORARY TOTAL DISABILITY 

JONES ACT 

JURISDICTION 
Board 

C l a i m d e n i a l f i n a l ; p r o c e s s i n g p r i o r t o , 446 
Request f o r a t t o r n e y f e e s : when Board w i l l (can) c o n s i d e r , 31,399,516,2898 
Request f o r Review w i t h d r a w n a f t e r Order on Review, 838 
Request f o r Review w i t h d r a w n i n f i r s t case; no e f f e c t on second, 838 
Request f o r Review w i t h d r a w n ; u n t i m e l y c o r s s - r e q u e s t , 1667 
T h i r d P a r t y e l e c t i o n , r e s c i s s i o n , 689 
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JURISDICTION ( c o n t i n u e d ) 
Board (Own M o t i o n ) 

E x e r c i s e o f j u r i s d i c t i o n i s s u e , 680 
1962 i n j u r y , PTD: .245 i s s u e , 2742 
R e e v a l u a t i o n , PTD, 356 

Board (Own M o t i o n ) v s . Hearings D i v i s i o n 
A g g r a v a t i o n r i g h t s : e x p i r a t i o n i s s u e , 19,1086,1101,1792,1832 
C l a i m reopened w h i l e l a s t c l o s u r e a p p e a l a b l e , 639,2376 
M e d i c a l s e r v i c e s i s s u e , 1778 
Own M o t i o n Order Reviewing C a r r i e r C l o s u r e ( a p p e a l f r o m ) , 821 
P e n a l t i e s , Own M o t i o n case, 2576 

Board v s . C i r c u i t C o u r t 
A t t o r n e y f e e s , 279,1433,1435 
T o r t v s . " m a t t e r c o n c e r n i n g a c l a i m " , 680 

Board v s . C o u r t o f Appeals 
D i r e c t o r ' s Order, f e e d i s p u t e , 1306 
I n c o r r e c t s t a t e m e n t o f appeal r i g h t s , 267 
Non-complying employer case, 267,626,1594,1933,1946 
R e c o n s i d e r a t i o n R e q u e s t / P e t i t i o n f o r Review, 695,921,1042,1241,1413 
V a l i d i t y o f A d m i n i s t r a t i v e r u l e , g e n e r a l l y , 298 

Board v s . Department o f I n s u r a n c e & Finance 
E x p e r t w i t n e s s f e e , 2902 
IME ( 4 t h ) , 2055 
" M a t t e r c o n c e r n i n g a c l a i m " , 2055 
M e d i c a l s e r v i c e s , 107,298,485,1923 
Non-complying employer: c l a i m s c o s t r e c o v e r y i s s u e , 48 
N o n - d i s a b l i n g c l a i m , r e c l a s s i f i c a t i o n i s s u e , 635 
N o t i c e o f C l o s u r e , appeal from, 324 
PTD r e d u c t i o n i s s u e , 493 
Reimbursement between c a r r i e r s , 488,565,676,1981,2643 
Suspension o f TTD, 2485 
.307 Order, i s s u a n c e o f , 2643 
V o c a t i o n a l a s s i s t a n c e , 1778 

Board v s . H e a r i n g s D i v i s i o n 
C l a i m reopened f o r ATP, 808 
Fee o u t o f compensation, Referee's f a i l u r e t o o r d e r , 1 
Re f e r e e ' s Abatement Order/Request f o r Review, 454,2767 
V o c a t i o n a l s e r v i c e s i s s u e , 1228 

Cou r t o f Appeals 
Own M o t i o n case, r e d u c t i o n i n award, 2139 
Order on R e c o n s i d e r a t i o n n o t appealed, 2177 

Department o f I n s u r a n c e & Finance 
R e d u c t i o n i n PPD award: p r i o r award f i n a l , 1116 
Reimbursement between c a r r i e r s , 67 6 

H e a r i n g s D i v i s i o n 
A g g r a v a t i o n c l a i m 

N o n d i s a b l i n g c l a i m , never c l o s e d , 2812 
T i m e l i n e s s o f f i l i n g , 1832 

A t t o r n e y f e e o u t o f compensation, 670 
C a r r i e r j o i n e d by Order o f J o i n d e r / m o v i n g c a r r i e r DCS's c l a i m , 997 
C l a i m c l o s u r e , f i r s t , 263 
Death b e n e f i t s : who has s t a n d i n g t o pursue, 2913 
D i s c o v e r y p r i o r t o Request f o r H e a r i n g , 411,413,2669 
" M a t t e r c o n c e r n i n g a c l a i m " , 488,669,670,708 
M e d i c a l b i l l s i s s u e , 612 
Non-complying employer 

Appeal f r o m Order o f Non-compliance, t i m e f o r , 2474 
D e n i a l , a p p e a l f r o m , 2311 
Prop e r n o t i c e i s s u e , 211 
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JURISDICTION—Hearings D i v i s i o n ( c o n t i n u e d ) 
O u t - o f - s t a t e c l a i m accepted, 2672 
P e n a l t y : v o c a t i o n a l s e r v i c e s , 785 
Premature Request f o r H e a r i n g , 298 
P r i o r R eferee's o r d e r abated (enforcement i s s u e ) , 1857 
Proposed and F i n a l Order/Request f o r H e a r i n g d i s m i s s e d , 1713 
Reimbursement o f h e a l t h p r o v i d e r , 708 *Bold Page = Court Case* 
"Reserved i s s u e " d i s m i s s e d , appeal u n t i m e l y , 600,861,2328 
S a n c t i o n s , c r i m i n a l , a g a i n s t t r e a t i n g c h i r o p r a c t o r , 2411 
S u b j e c t i v i t y i s s u e / n o n - c o m p l y i n g employer, 2753 
TTD i s s u e ; lump sum award on D e t e r m i n a t i o n Order, 2330 

I n c o r r e c t s t a t e m e n t o f appeal r i g h t s , 267,1594,1946,2055 

LABOR LAW ISSUES 

LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
See a l s o : ACCIDENTAL INJURY; OCCUPATIONAL DISEASE CLAIMS; EVIDENCE; 

PSYCHOLOGICAL CONDITION CLAIMS 
Burden o f p r o o f , 198,268,290,936,1326,1585,1739,1804,2010,2791 
C o n d i t i o n compensable 

A c c e p t e d by s t i p u l a t i o n , unchanged s i n c e , 2699 
I n j u r y a c c e l e r a t e s d e g e n e r a t i v e c o n d i t i o n , 1058,2791 
I n j u r y causes symptoms o f p r e - e x i s t i n g c o n d i t i o n , 108,166,431,473,1585, 

2478,2763 
I n j u r y m a t e r i a l cause o f need f o r s u r g e r y , 1058,1630,1652,2466 
M e d i c a l e v i d e n c e preponderance, 542,796,1360,1754,1959,2010,2746,2791 
New name, same c o n d i t i o n , 1002 
O f f - j o b i n j u r y , 240,268,533 

C o n d i t i o n n o t compensable 
Back i n j u r y / k n e e c o n d i t i o n , 910 
C o n d i t i o n p r e v i o u s l y d e n i e d , 1623,1918 
D i a g n o s t i c t e s t i n g t o d e t e r m i n e e x t e n t o f u n r e l a t e d c o n d i t i o n , 2029 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 60,198,214,375,425,436,651,908,993,1250,1326, 

1612,1668,1737,1739,1915,1965,2010,2435,2469,2480,2 663,2 699,2787 
I n t e r v e n i n g i n c i d e n t , 936,1778,2435,2447,2469 
I n t e r v e n i n g , s u p e r c e d i n g trauma, 54,169,662 
Knee i n j u r y / b a c k c l a i m , 83,1635 
Knee i n j u r y / o p p o s i t e knee c o n d i t i o n , 2582 
Long p e r i o d w i t h o u t symptoms o r t r e a t m e n t , 825,936,1232,1250,1579,1739, 

1804,2497 
M a l i n g e r i n g , 385 
M u l t i p l e d i a g n o s e s , 391,1918 
M u l t i p l e p o s s i b l e causes, 7,198,208,576,825,1235,1250,1326,1579,1612,1739, 

1915,2368,2787 
N o n c r e d i b l e c l a i m a n t , 91,214,324,569,825,1232,2469 
O b e s i t y , 166 
P r e - e x i s t i n g c o n d i t i o n 

Not worsened by i n j u r y , 607,1226,1687,1804,2368,2439 
Symptoms no l o n g e r r e l a t e d , 2520 

R e f u s a l o f d e f i n i t i v e t e s t , 7 
Temporal r e l a t i o n s h i p , 578 

D i r e c t & N a t u r a l consequences 
A c t i v i t y r e l a t e d t o i n j u r y , 1331 
Adverse e f f e c t s o f t r e a t m e n t , 150,221,436,1144,1279,1365,2771,2828 
Motor v e h i c l e a c c i d e n t on way t o IME, 852 
Shou l d e r i n j u r y r e s u l t s from knee i n j u r y , 2722 
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MEDICAL OPINION 
A n a l y s i s v s . c o n c l u s o r y o p i n i o n 

Check-the-box r e p o r t , 123,171,363,406,1087,1644,1870,2825 
C o n c l u s o r y , 83,140,171,391,415,433,436,612,655,791,802,825,892,901,961,1072, 

1172,1255,1267,1367,1380,1591,1597,1612,1690,1711,2010,2699,2791 
P e r s u a s i v e a n a l y s i s , 35,54,83,94,158,198,208,229,271,651,655,779,1117,1172, 

1380,1577,1690,1711,1804,1923,1953,1981,2069,2663,2791 
Based on 

A n a l y s i s i n a d e q u a t e o r i r r e l e v a n t , 1272,1579,1699,1702,1804,2663,2722,2739, 
2882 

B i a s , 470,779 
Changed o p i n i o n , 546,1336,1511,1737 
C l a i m a n t ' s o p i n i o n , 415,1690,2010 
Complete, a c c u r a t e h i s t o r y , 35,169,391,624,1006,1144,1250,1255,1312,1595, 

1702,2450,2692 
C o n d i t i o n a l o p i n i o n , 273 
C r e d i b l e c l a i m a n t , 282,546,977,1577 
Data, f l a w e d , 1345 
Erroneous d i a g n o s i s , 825 
Exam v s . r e c o r d s r e v i e w , 431 
Exams b e f o r e , a f t e r key e v e n t , 76,240,431,546,977,1021 
E x p e r t i s e : c h i r o p r a c t o r - c l a i m a n t ' s own o p i n i o n , 2010 
E x p e r t i s e , g r e a t e r o r l e s s e r , 54,436,779,1142,1206,1235,1358,1591,1668, 

2480,2781 
F a c t o r s : s o u r c e , f a c t u a l b a s i s , p e r s u a s i v e n e s s , 779,1124,1345 
I n a c c u r a t e h i s t o r y , 64,91,152,208,214,385,391, 406, 633, 651, 936,1006,1076, 

1117,1124,1172,1232,1278,1345,1354,2069,232 6,2397,2497,2524,2 560,2 699 
I n c o m p l e t e h i s t o r y , 62,94,158,391,997,1006,1076,1131,1142,1172,12 55,159 5, 

1612,1668,1733,1943,2469,2692 
Law o f t h e case, assumption c o n t r a r y t o , 1026 
L o g i c a l f o r c e l a c k i n g , 779,1255 
"Magic words", n e c e s s i t y o f , 140,375,406,486,1218,1259,1321,1585 
N o n - c r e d i b l e c l a i m a n t , 4,91,152,311,324,569,591,597,794,82 5,912,1072,1076, 

1690,1957,2075,2078,2469,2563,2 692 
O b s e r v a t i o n o f w o r k s i t e , 1309 
P o s s i b i l i t y , 60,208,229,375,436,607,1039,1737,1870,2692 
Records r e v i e w , 35 
S i n g l e exam v s . l o n g t i m e observation,54,273,347, 431, 624, 977,997,1021, 

1131,1278,1699,1981,2686 
Temporal r e l a t i o n s h i p , 578,2010,2069 
T e s t i n g , 1206,1943,2010 
Theory, r e c e n t and r e l i a b l e , 280 

N e c e s s i t y o f 
A g g r a v a t i o n c l a i m , 2608 
Complex m e d i c a l q u e s t i o n , g e n e r a l l y , 60,83,198,908,1591 
F u n c t i o n a l component, PPD i s s u e , 132 
I n j u r y c l a i m / c u r r e n t (new) c o n d i t i o n , 152,158,198,208,214,375,431,1326,1551, 

1585,1668,1739,2447,2763,2791 
I n j u r y c l a i m / c u r r e n t (same) c o n d i t i o n , 169,282,391,433,936,1235,1579,1612, 

1778,1915 
I n j u r y c l a i m / c u r r e n t t r e a t m e n t , 1358 
I n j u r y c l a i m ; m u l t i p l e t r a u m a t i c e v e n t s , 22 
I n j u r y c l a i m / p s y c h o l o g i c a l t r e a t m e n t , 54,1312,1690,1943 
M e d i c a l l y s t a t i o n a r y i s s u e , 381,536,558,1690 
M e n t a l s t r e s s c l a i m , 203,1891,2692 
O c c u p a t i o n a l d i s e a s e c l a i m , 203,229,597,633,1172,1218,1255,1259,1318,1345, 

1573,1733,1737,1781 
PPD: compensable, non-compensable c o n d i t i o n s , 440,457,645,1151,2739 
PPD: permanency i s s u e , 1315,1377,2001,2039 
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MEDICAL OPINION—Necessity o f ( c o n t i n u e d ) 
P r e - e x i s t i n g c o n d i t i o n / i n j u r y , 171,400,1226,1288,1591 
R e s p o n s i b i l i t y i s s u e , 181,363,565,583,1131,1539,1870,1915,2450 

T r e a t i n g p h y s i c i a n 
A n a l y s i s v s . o b s e r v a t i o n , 280,2480 
F i r s t t r e a t m e n t l o n g a f t e r key e v e n t , 152,214,1087,1226,2739 
Former, 651,2497 
I n c o n s i s t e n t o r c o n t r a d i c t o r y o p i n i o n s , 83,158,163,171,229,391,406,433, 

518,662,804,892,1076,2001,2408,2722 
O p i n i o n d e f e r r e d t o , 203,240,282,343,365,400,546,977,1082,1250,1272,1309, 

1312,1336,1511,1699,1804,1950,1981,2686,2746,2763 
O p i n i o n n o t d e f e r r e d t o , 35,152,158,163,171,280,347,363,470,802,901,961, 

1026,1076,1124,1144,1206,1226,12 55,1262,1340,1367,1640,1668,1804,1923, 
2010,2364,2408,2439,2469,2663,2722,2739,2825 

Records i n c o n s i s t e n t w i t h o p i n i o n , 569 
S t a t u s , c r i t e r i a f o r , 2333 
V o c a t i o n a l i s s u e s ( o p i n i o n commenting o n ) , 32,125 

Who q u a l i f i e s t o g i v e , PPD case, 2570,2720 

MEDICAL SERVICES 
See a l s o : DENIAL OF CLAIMS 
A i r r i d e s u s p e n s i o n s e a t , 1967 
A t t e n d a n t c a r e , c h o i c e o f , 1120 
A t t e n d i n g p h y s i c i a n 

Who can s e r v e as, 2543 
B i l l i n g s 

Payment p e n d i n g a p p e a l , 606 
P r o v i d e r v i o l a t e s b i l l i n g , r e p o r t i n g r e q u i r e m e n t s , 1237 

C h i l d c a r e s e r v i c e s , 1087 
C h i r o p r a c t i c 

Burden o f p r o o f , 463,905 
Frequency i s s u e , 463,550,829,1396,1601,1793,1850 
Not r e a s o n a b l e & necessary 

C o n d i t i o n n o t t r e a t a b l e by c h i r o p r a c t i c , 1358 
C o n d i t i o n r e s o l v e d w i t h o u t impairment, 854 
C o n d i t i o n u n r e l a t e d , 425 
G e n e r a l l y , 905,1026,1072,1124,1144,1601 
L i m i t e d b e n e f i t , 425,1690,1923,2791 
No c o n d i t i o n t o t r e a t , 470,1923 
No o b j e c t i v e f i n d i n g s , 905,912 
P h y s i c a l l y d e t r i m e n t a l , 912 
P s y c h o l o g i c a l l y d e t r i m e n t a l , 415,655,1144 

Reasonable & necessary, 54,477,1329 *Bold Page = Court Case* 
D e p o s i t i o n , 651,938,1061,1306,1884 
D i a g n o s t i c t e s t 

CT scan; reasonableness i s s u e , 2631 
D i e t a r y supplement, 1538,1989 
" D i r e c t c o n t r o l & s u p e r v i s i o n " d i s c u s s e d , 298 
E l e c t r i c c a r t , 1597 
E x e r c y c l e , 612,636 
E x p e r t w i t n e s s f e e , 485,2902 
E y e g l a s s e s , 1053 
Home m o d i f i c a t i o n s , 2174 
Housekeeping s e r v i c e s as, 81 
IME, c a r r i e r ' s r i g h t t o , 1727 
I n j u r i o u s p r a c t i c e a s s e r t i o n , 1611 
Mammogram/weight l o s s program, 2055 
Massage t h e r a p y , 298,1532,2543 
O u t - o f - s t a t e p h y s i c i a n , c h o i c e o f , 828 
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MEDICAL SERVICES ( c o n t i n u e d ) 
P a i n C e n t e r t r e a t m e n t , 2732 
P e n a l t y i s s u e 

B i l l i n g 
M a i l i n g v s . r e c e i p t d a t e , 298,993 
Sent t o wrong c l a i m , 298 
60 days t o pay, 576 

Delay ( p a y m e n t ) , 27,568,1668,2750,2895 
R e f u s a l t o pay, 576,1120,1237,1532 
Reasonableness q u e s t i o n , 829,1026,2104,2543 

Premiums ( i n s u r a n c e ) , c l a i m f o r , 2449 
P r o l o t h e r a p y , 131 
P r o s t h e t i c d e v i c e , 1053 
P s y c h i a t r i c t r e a t m e n t n o t r e a s o n a b l e o r necessary, 587 
R e p o r t , c o s t o f : l i t i g a t i o n v s . t r e a t m e n t , 2045 
S p i r i t u a l t r e a t m e n t , 2867 
S u r g e r y 

Change i n c o n d i t i o n s i n c e p r i o r d e n i a l o f , 1291 
M a t e r i a l r e l a t i o n s h i p i s s u e , 910 
Reasonable & necessary i s s u e , 113,273,987,2333,2522 
W i t h d r a w a l o f r e q u e s t f o r , 2104 

Thermography, 470 
T r a v e l expenses 

C l a i m f o r , what c o n s t i t u t e s , 2049 
M i l e a g e (amount) d i s p u t e , 1087 
O u t - o f - s t a t e p h y s i c i a n , 1522,2670,2681 
Payment p e n d i n g a p p e a l , 977 
R e l o c a t i o n / e s t a b l i s h e d p r o v i d e r , 21 

Weight l o s s program, 612 
W h i r l p o o l u n i t , 603,2129 

MEDICALLY STATIONARY 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE 
D e f i n e d o r d i s c u s s e d , 201,381,439,1281 
Evidence o f , 457 

NONCOMPLYING EMPLOYER See COVERAGE QUESTIONS; DENIAL OF CLAIMS 

NONSUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 

OCCUPATIONAL DISEASE CLAIMS (FILING) 
T i m e l i n e s s i s s u e , 16,2798,2838 

OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
See a l s o : FIREFIGHTERS; HEART CONDITIONS; PSYCHOLOGICAL CONDITIONS; 

SUCCESSIVE EMPLOYMENT EXPOSURES 
A p p l i c a b l e s t a t u t e , 225,271,447,453,532,591,597,633,640,794,816,901,971,1006, 

1102,1140,1149,1172,12 55,1259,1272,1284,1300,1318,1345 ,1595 ,1665,1699,1704, 
1711,1737,1781,1887,2051,2080,2082,2692,2759 

Burden o f p r o o f 
G e n e r a l l y , 2,140,532,597,633,640,777,794,1149,1345,1399,1699,19 53 
M e d i c a l e v i d e n c e 

N e c e s s i t y o f diagnoses d i s c u s s e d , 2443 
P r e d i s p o s i t i o n v s . d i s e a s e , 2,2558 
P r e - e x i s t i n g c o n d i t i o n , 220,271,1272,1665,1737,2081,2 558 
Symptoms as d i s e a s e , 2918 

C l a i m compensable 
C o m p e n s a b i l i t y conceded ( s u c c e s s i v e employment exposure c a s e ) , 369,406 
D i a g n o s t i c s e r v i c e s o n l y , 1704 
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OCCUPATIONAL DISEASE CLAIMS (PROCESSING)—Claim compensable ( c o n t i n u e d ) 
I n c r e a s e d d i s a b i l i t y r e q u i r e s m e d i c a l s e r v i c e s , 816 
L a s t i n j u r i o u s exposure r u l e , 2051 
Ma j o r c o n t r i b u t i n g cause t e s t , 2,16,140,624,1218,1422,1953,2443,2558 
M a t e r i a l c a u s a t i o n t e s t , 225,271,453,640,1255,1259,1272,1284,1300,1684,1699 
P r e - e x i s t i n g c o n d i t i o n worsened, 1309 
S e r i e s o f t r a u m a t i c e v e n t s , 225,271,1140,1149,1255,1258,1284,1300,1318,1684 

1699,1781,1981,2080 
Symptomatic w o r s e n i n g , p r e - e x i s t i n g c o n d i t i o n , 271,816,1272,1318,1781,1887, 

2080,2558,2759 
Symptoms c o n s t i t u t e d i s e a s e , 2171 
U n c e r t a i n d i a g n o s i s , 624,1981,2443 

C l a i m n o t compensable 
E x i s t e n c e o f c o n d i t i o n q u e s t i o n a b l e , 140,163,533 
Major cause t e s t n o t met, 163,777,1039,1573,2082,2893 
M a t e r i a l c a u s a t i o n n o t proven, 1595,2480 
M e d i c a l e v i d e n c e 

Based on i n a c c u r a t e h i s t o r y , 2326 -r 

I n s u f f i c i e n t t o meet burden o f p r o o f , 163,203,532,633,698,777,1172,1206, 
1354,1399,1573,1711,2480,2558,2882 

No c l e a r d i a g n o s i s , 163 
No d i s c u s s i o n o f o f f - j o b exposure, 143,391,1006,1345,1595 
O t h e r c l a i m s e l i m i n a t e d , 1039 

No t r e a t m e n t , d i s a b i l i t y , 915 
N o n c r e d i b l e c l a i m a n t , 597,794,1006,1354,1957 
P r e - e x i s t i n g c o n d i t i o n n o t worsened by work, 158, 220,229,1573,1665,2082,2558 
P r e v i o u s c l a i m d e n i e d , .no change i n c o n d i t i o n , 1172 
P r i o r c l a i m , same c o n d i t i o n , d e n i e d , 2838 
S i g n i f i c a n t o f f - j o b exposure, 597,1006,1345,1733 
S t r e s s - c a u s e d p h y s i c a l c o n d i t i o n , 1102,1170,1193,1261,1286,1699,2775 
Temporal sequence o f e v e n t s , 2882 

Date o f " i n j u r y " , 794,1255,1259,2692 
Vs. i n j u r y c l a i m , 16,143,220,271,684,921,1117,1140,1288,1591,1684,1737,2443, 

2684,2850 

OCCUPATIONAL DISEASE, CONDITION OR INJURY 
A d h e s i v e c a p s u l i t i s , 1149 
A l l e r g i c r h i n i t i s , 2 
Aneurism, 684 
A r t h r i t i s , 1704 
A s b e s t o s i s , 777,1733 *Bold Page = Court Case* 
Asthma, 1665,2859 
Bone s p u r s , 271 
B o t u l i s m p o i s o n i n g , 542 
B o u t o n n i e r e d e f o r m i t y , 2098 
Bowel syndrome ( f u n c t i o n a l ) , 1377 
C a r d i a c a r r y t h m i a , 1206 
C a r p a l t u n n e l syndrome, 140,453,816,901,951,1172,1218,1272,1284,1577,1953, 

1976,1981,2156,2171,232 6,2419,2481,2562 
C a u s a l g i a , 1269 
COPD, 932,1733 
Crohn's d i s e a s e , 2684 
Dementia, 7 
D e r m a t i t i s , 85,86 
D i a b e t e s , 400 
Encephalopathy,, t o x i c , 1345 
E p i c o n d y l i t i s , 1699 
F i b r o m y a l g i a , 2838 
F i b r o s i t i s , 1002 



2958 SUBJECT INDEX Van N a t t a ' s 

OCCUPATIONAL DISEASE, CONDITION OR INJURY ( c o n t i n u e d ) 
Headaches, 1102,1781,1959,2763,2775 
H e a r i n g l o s s , 698,1313,1352,1584,2051 
H e r n i a , 569,1127,1551,1595 
H i v e s , 203 
H y p e r l o r d o s i s , 2368 
H y p e r t e n s i o n , 436,1170,1261,2010 
I n f l a m m a t o r y bowel d i s e a s e , 2010 
Ky p h o s i s , 2010 
L a b y r i n t h i n e c o n c u s s i o n syndrome, 152 
L e g i o n n a i r e ' s Disease, 1919 
L i p i d myopathy, 1989 
Mo n o n u c l e o s i s , 2882 , 
M y a l g i a , 227 
Org a n i c b r a i n syndrome, 7 
Os t r i g o n e c o n d i t i o n , 2364 
O s t e o a r t h r i t i s , 431,1887,2893 
Overuse syndrome, 1981,2080 
P l a n t a r f a s c i t i s , 2010 
Pneumonia, 1206 
Raynaud's Phenomenon, 2918 
R e s p i r a t o r y c o n d i t i o n , 1039 
R h i n i t i s , 705,1309 
R h i n o s i n u s i t i s , 1573 
Sneeze, 590 
S p o n d y l o l i s t h e s i s , 2478 
S p o n d y l o t y s i s , 2478 
S t r o k e , 2480 
T i n n i t u s , 424 
TMJ, 1235,1358,1362,1804,2791 
Tremor c o n d i t i o n , 1699 
U l c e r , 1102 
V i r a l m e n i n g i t i s , 375 

OFFSETS/OVERPAYMENTS 
A l l o w e d 

PPD v s . PPD, 897,1627,1798,1941,2313 
PPD v s . PTD, 342,2591 
SSI v s . PTD, 1907 
TTD v s . f u t u r e PPD, 1940 
TTD v s . PPD, 381,456,1524,1824,1987,2322,2381,2425,2666,2751,2777 
TTD v s . PTD, 45,342 

Burden o f p r o o f , 1307,1524,2666,2751 
Not a l l o w e d 

One c l a i m v s . second c l a i m b e n e f i t s , 526 
PPD v s . PPD, 1113,1116 
PPD v s . PPD (two c l a i m s , same body p a r t ) , 2909 
PPD v s . PTD, 174 
PPD v s . TTD, 262 5 
TTD v s . PPD, 397,483,538,869,1666,1934,2388,2516 
TTD v s . TTD, 135,1537,1971 

Payment p e n d i n g r e v i e w , l a t e r r e v e r s a l , 483,1113 
U n i l a t e r a l , 2160,2625 

When t o r e q u e s t , 342,477,1798,1824,2178 

ORDER TO SHOW CAUSE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

OVERPAYMENTS See OFFSETS 



Van N a t t a ' s SUBJECT INDEX 2959 

OWN MOTION RELI E F 
See a l s o : JURISDICTION 
Claims p r o c e s s i n g , 156,1846 
C l o s u r e : r e o p e n i n g w h i l e D e t e r m i n a t i o n Order a p p e a l a b l e , 639,2376 
No a c t i o n by Board 

U n i l a t e r a l s o l u t i o n a v a i l a b l e , - 2298 
P e n a l t y i s s u e , 156,330,476,1271,1846,1951 
P o l i c y 

C o m p e n s a b i l i t y i s s u e s , 355 
R e c o n s i d e r a t i o n r e q u e s t 

E v idence c o n s i d e r e d , 355,957 
T i m e l i n e s s i s s u e , 1120,1714,2769 

R e f e r r e d f o r f a c t f i n d i n g h e a r i n g 
TTD r a t e q u e s t i o n , 1531 

R e l i e f a l l o w e d 
C a r r i e r r e q u e s t 

C l a i m c l o s e d , 1271 
Employment i n f o r m a t i o n , 1537 
Reopening d a t e changed, 1537 
R e s p o n s i b i l i t y d e c i s i o n r e v e r s e d on r e v i e w , 2854 

Consent t o i s s u a n c e o f .307 Order, 90 
E v a l u a t i o n D i v i s i o n r e q u e s t 

C l o s u r e : c l a i m a n t deceased, 1948 
M e d i c a l s e r v i c e s , pre-1966 i n j u r y , 156,501,1120 
Pre-1966 i n j u r y , 2715,2722 
TTD a l l o w e d o r c o n t i n u e d 

A f f i d a v i t o f work s e a r c h , 62,138 
ATP, 517 
C a r r i e r t e r m i n a t i o n improper, 1271 
C l a i m a n t employed, 2341 
C l o s u r e p r e m a t u r e , 451,502 
F u t i l e t o seek work, 824 
H o s p i t a l i z a t i o n 

Chemical dependency, 156 
S u r g e r y , 330,501,663,1528,2715 

Leave work due t o worsened c o n d i t i o n , 663 
Less t h a n 14 days t o t a l d i s a b i l i t y , 639 
Tax r e c o r d s show self-employment, 102,2421 

R e l i e f d e n i e d 
C a r r i e r r e q u e s t 

C o r r e c t u n a p p e a l a b l e o r d e r , 557 
1962 i n j u r y , PTD: .245 r e q u e s t , 2742 
O f f s e t , 1537 
Reimbursement, Reopened Claims Reserve, 924 
Release o f employment r e c o r d s , u n l i m i t e d , 1101 
R e s c i s s i o n o f p r i o r D e t e r m i n a t i o n Orders, 2704 

Consent t o i s s u a n c e o f .307 Order, 25 
E v idence 

Fact f i n d i n g h e a r i n g r e q u e s t , 186,2820 
S u b m i t t e d w i t h R e c o n s i d e r a t i o n Request, 132 

P e n a l t i e s , 2576 
PPD r e q u e s t , 451,502,711,1524,1948,2342 
TTD r e q u e s t 

C o n d i t i o n de f a c t o d e n i e d , 1520 
F o s t e r p a r e n t as employee i s s u e , 187 
H o s p i t a l i z a t i o n ; no worseningg, 1618 
I n v e s t m e n t income, 957 
Myelogram, f a c e t i n j e c t i o n , 1538 
No h o s p i t a l i z a t i o n , s u r g e r y , 139 



2960 SUBJECT INDEX Van N a t t a ' s 

OWN MOTION R E L I E F — T T D r e q u e s t ( c o n t i n u e d ) 
N o n - c o o p e r a t i o n w i t h v o c a t i o n a l a s s i s t a n c e , 827 
Not i n work f o r c e a t t i m e o f wors e n i n g , 2103,2820 
Seek work p r o o f : p r e - v s . p o s t - w o r s e n i n g , 216,219 
S e l f - l i m i t a t i o n on work search, 827 
Trea t m e n t f o r u n r e l a t e d c o n d i t i o n , 924 
W i t h d r a w a l f r o m work f o r c e , 2168,2423,2820 

PAYMENT 
Lump sum award: e f f e c t on TTD i s s u e , 2330 
Made p e n d i n g r e v i e w , l a t e r r e v e r s a l , 483 
P e n a l t i e s : u n r e a s o n a b l e d e l a y PPD, 2580 
Pending a p p e a l , 977,1113,2570 
PPD award: r a t e o f payment, 2607 
Reimbursement between c a r r i e r s i s s u e , 488 *Bold Page = Court Case* 

PENALTIES 
"Amounts t h e n due" 

Costs o f m e d i c a l s e r v i c e s , 53,268,2759 
D i s c u s s e d , 1614 
H e a r i n g d a t e v s . c l a i m c l o s u r e ( l a t e r ) , 2487 
Permanent p a r t i a l d i s a b i l i t y as, 1003,1847,2647,2698 
Requirement, 284,361,467,473,476,524,709,810,819, 899,936, 993,1003,1087, 

1177,1246,1250,1329,1352,1597,1668,1690,1750,1763,1923,2082,2293,2574 
Burden o f p r o o f , 2602,2625 
C l a i m a n t ' s l a c k o f c o o p e r a t i o n , 2322 
"Compensation" d i s c u s s e d , 268,467,2476,2634,2895 
Double p e n a l t y , 35,311 
Own M o t i o n case, 2576 
P e n a l t y on p e n a l t y , 2476 

PPD (GENERAL) 
Board's a u t h o r i t y t o reduce PPD, 1854 
E v a l u a t i o n D i v i s i o n ' s a u t h o r i t y t o reduce PPD, 1116,1832 
F u n c t i o n a l o v e r l a y , 132 
Loss o f e a r n i n g c a p a c i t y : scheduled i n j u r y , 44 
M u l t i p l e body p a r t s 

Second c l o s u r e : what p a r t s r e - r a t e d , 1186 
P e n a l t i e s 

Change i n payment s c h e d u l e , 2607 
Delay i n payment i s s u e , 2580 

R e l i a n c e on d o c t o r ' s r a t i n g , 582 
Stan d a r d s 

Burden o f p r o o f under, 467,841,2850 
C h a l l e n g e t o v a l i d i t y o f , 1775 
Imp a i r m e n t r e q u i r e m e n t , 1016,1059 
S t a n d a r d o f r e v i e w , 467,1297 
T y p o g r a p h i c a l e r r o r , 973 
When a p p l i c a b l e , 854 

Tes t 
I m p a i r m e n t due t o i n j u r y , 433,440,451,818,2570 

Unscheduled i n j u r y , s c h e d u l e d d i s a b i l i t y , 1640 
When t o r a t e 

C l a i m reopened p o s t - h e a r i n g , 1717 
D e t e r m i n a t i o n Order n u l l i f i e d ; p r i o r a g g r a v a t i o n d e n i a l a f f i r m e d on r e v i e w , 

2065 
D e t e r m i n a t i o n Order/Own M o t i o n r e o p e n i n g , 1351,1608 
D e t e r m i n a t i o n Order ( p r e - S t a n d a r d s ) / D e t e r m i n a t i o n Order ( p o s t - S t a n d a r d s ) , 

841,1707 
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PPD (GENERAL)—When t o r a t e ( c o n t i n u e d ) 
Generally,, 387 , 841, 977 ,1279,1654,1707 ,1969 
P a r t i a l d e n i a l s e t a s i d e , 1585,2435 
R e s p o n s i b i l i t y d e n i a l s e t a s i d e , 2466 
S u p e r c e d i n g compensable i n j u r y , 2088 
S u p e r c e d i n g noncompensable i n j u r y , 54 

PPD (SCHEDULED) 
A f f e c t e d body p a r t 

Arm, 68,347,440,582,645,784,791,800,841,842,973,1008,1032,1112,12 58,1373, 
1654,1662,1941,2109,2299,2382,2570,2587,2869,2871 

F i n g e r , 518,1640,1739,1814,1879,2683,2886 
F o o t , 221,508,1011,1075,1126,1164,1370,152 6,2039,2062,2683 
Hand, 873,1096,1879,2623 
H e a r i n g l o s s , 103,1847 
H i p , 2039 
Leg ( i n c l u d i n g k n e e ) , 234,387,545,582,887,890,985,1012,1036,1056,1114,1164, 

1228,1252,1320,1557,1635,1654,1934,2016,2039,2062,2094,2109,2396,2414, 
2651,2713 

Leg v s . f o o t , 2379 
S k i n d i s o r d e r , 1370 
V i s i o n , 2293 

Burden o f p r o o f 
C l e a r & c o n v i n c i n g 

T e s t a p p l i e d , 1008,1075,1112,1164,1258,1526,1654,1662,2109,2713,2799 
Vs. preponderance, 784,887 

G e n e r a l l y , 1164,1798 
L a s t arrangement o f compensation 

Permanent w o r s e n i n g s i n c e r e q u i r e m e n t , 1177,1557,2364 
Lay t e s t i m o n y v s . m e d i c a l evidence, 873,887,1036,1662,2683 

F a c t o r s c o n s i d e r e d 
A m p u t a t i o n o r e q u i v a l e n t , 508,1096 
A t r o p h y , 1056,1075,1635,2094 
B i n o c u l a r l o s s o f v i s i o n , 2 2 9 3 
Brace, 1011,1526 
C h r o n i c c o n d i t i o n 

Award made, 2109,2414,2713,2799,2869,2871 
No award made, 2382,2587,2651 

Comparison, c o n t r a l a t e r a l j o i n t , 985,1056,1164,2016 
C r e d i b i l i t y , 1232,1281,1571 
"Due t o i n j u r y " r e q u i r e m e n t , 440,1012,1934,2570 
Edema, 582,1164 
E x a g g e r a t i o n , 1941 
F i n g e r v s . hand award, 2886 
F u n c t i o n a l component, 132,1281 
G r i p , 582,800,842,873,973,1112,1941,2109,2299,2587,2 623,2869,2871,2886 
I n s t a b i l i t y , 985,1056,1164,2414 
Lay t e s t i m o n y , 347,518,545,1662,2414,2651 
Limp, 1638 
Loss o f o p p o s i t i o n , 1739,1814,1879 
Numbness o r sensory l o s s , 1096,1112,1126,1640,1654,1879,2623 
P a i n , 221,784,842,873,890,985,1008,1032,1036,1056,1075,1096,1112,1114, 

1164,1209,1228,1373,1557,1635,1638,1662,1739,1814,1879,2062,2299 
Permanency i s s u e , 1370 
P h y s i c a l t h e r a p i s t ' s measurements, 2570 
Pre-employment h e a r i n g l o s s , 103 
P r e - e x i s t i n g d i s a b i l i t y , u n r e l a t e d , 1012,1058,1662 
P r e - i n j u r y d i s a b i l i t y , 645 
P r e s b y c u s i s , 103,1847 
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PPD (SCHEDULED)—Factors c o n s i d e r e d ( c o n t i n u e d ) 
P r e v i o u s award, a n o t h e r c l a i m : o f f s e t i s s u e , 2909 
Range o f m o t i o n 

G e n e r a l l y , 887,890,985,1056,1209,1635,1662,2109,2 587 
P h y s i c a l t h e r a p i s t ' s measurements, 2570 

" R e f e r r e d " p a i n f r o m unscheduled i n j u r y , 800,1126,1640,2620 
R e p e t i t i v e use, 1252 
S u r g e r y , 234,1008,1032,1056,1112,1114,1164,1209,1635,2016, 2109,2 587,2799 
V a s c u l a r d i s e a s e , 2109 
Weakness, 347,887,1056,1320,1635,2094 

Sta n d a r d s a p p l i e d ( J u l y , 1988), 784,842,873,887,890,973,985,1008,1011,1032, 
1052,1075,1096,1112,1164,1209,1228,1370,1373,1557,1635,1640,1662,1814, 
1879,2039 

Sta n d a r d s a p p l i e d ( J a n u a r y , 1989), 2109,2382,2414,2570,2587,2623,2683,2871 

PPD (UNSCHEDULED) 
Back & neck 

No award, 344,470,495,841,854,861,930,1018,1059,1076,1151,12 58,1281,1571, 
1635,1648,1668,1702,1915,1919,1950,2025,2314,2425,2435,2563,2732,2739 

1-15%, 298,346,477,550,1000,1016,1223,1372,1513,1542,1561,1568,1634,1676, 
1824,2335,2350,2367,2729 

16-30%, 224,571,573,925,1025,1032,1070,1081,1087,1093,1137,1161,12 75,1297, 
1302,1340,1516,1565,1581,1602,1657,1676,1707,1804,1816,1820,1840,1873, 
1876,1934,2001,2016,2062,2094,2305,2362,2408,2417,2536,2544,2696,2805 

31-50%, 467,582,933,1045,1164,1228,1315,1544,1787,1798,1834,2500,2611,2620, 
2651,2677,2777,2784,2814 

51-100%, 32,161,319,365,420,657,791,961,1638,1937,2552 
Body p a r t a f f e c t e d 

Asthma, 2859 
B r a i n , 1654 
C o l o n i c o r r e c t a l i m p a i r m e n t , 1377 
D e r m a t i t i s , 85 
D e r m a t o l o g i c a l c o n d i t i o n , 1252 
Eye c o n d i t i o n , 1066 
Gonad, 2426 
Headaches, 2763 
H e r n i a , 2426 
H i p , 832,1876,2396 
Ki d n e y , 818 
Lung, 1919 
P s y c h o l o g i c a l , 344,387,1752,1804,1950 
R e s p i r a t o r y problems, 2463 
S h o u l d e r , 451,645,1544,1605,1707,2507,2 536,2620, 2675, 2 720, 2846,2850 
T i n n i t u s , 424,1066,2085 
V a s c u l a r p r o b l e m s , 221 

Burden o f p r o o f , 344,467,470,818,925,1059,1137,1164,2732 
C l e a r & c o n v i n c i n g e v i d e n c e , g r e a t e r d i s a b i l i t y issue,925,1029,1084,1137,1187, 

1200,1252,1302,1315,1373,1516,1602,1640,1657, 1676,1707,1787,1820,1824,1840, 
1934,2022,2085,2335,2344,2354,2362,2417,2463,2552,2762,2763,2777,2814,2846 

"Combining" c o m p u t a t i o n under s t a n d a r d s , 1228,1297 
F a c t o r s c o n s i d e r e d 

Age 
Under 30 y e a r s , 1581,1602,1605,1654,1707,2001 
30-39, 298,420,550,832,925,1000,1137,1516,1544,1676,1804,1820,1934, 

2039,2045,2305,2526,2611 
40-49, 1513,1657,1816,2094,2463,2500,2651,2677,2729,2777,2784 
50+, 32,161,319,571,573,582,791,961,1565,1798,1873,187 6,1937,2016,2085, 

2507,2620,2846 
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PPD (UNSCHEDULED)—Factors c o n s i d e r e d ( c o n t i n u e d ) 
E d u c a t i o n 

S t a n d a r d , a p p l i c a t i o n d i s c u s s e d , 1084,2507 
No f o r m a l , o r i l l i t e r a t e , 
1-6 y e a r s , 319,420 
7-11, 32,925,1513,1516,1544,1820,1876,1937,2001, 2039,2045,2085,2463,2 52 6 
1 2 t h grade o r GED, 161,582,961,1000,1565,1581,1602,1605,1654,1657,1676, 

1707,1804,1816,1934,2016,2094,2304,2500,2611,2620,2651,2675,2729, 
2777,2784,2846 

H i g h e r e d u c a t i o n , 298,550,571,573,791,832,1137,2022,2677 
Im p a i r m e n t 

A n k y l o s i s , 2394 
C h r o n i c c o n d i t i o n 

Award made, 2417 
Award n o t made, 2408,2 768 
G e n e r a l l y , 1676,1787,2367,2394,2408,2500,2 507,2 52 6,2846,2850 
M u l t i p l e body p a r t s , 1544,1876,2536 

Cosmetic e f f e c t s o f i n j u r y , 930 
C r e d i b l e t e s t i m o n y , 975 
Deceased c l a i m a n t , 2546 
D i s c derangement, 925,1019,1029,1081,1085,1228,1275,1544,1581,1804,1934, 

2001,2045,2062,2305,2408,2500,2552,2620,2651,2768,2805 
"Due t o i n j u r y " r e q u i r e m e n t , 818,1151,1340,1804,1915,2394,2425,2434,2570, 

2 732,2 739,2805,2846,2859 
F u n c t i o n a l component, 132,1025,1087,1950,2025,2039,2720,2732 
Hormones, l e v e l o f , 2526 
Lay v s . m e d i c a l o p i n i o n , 550,1066,1302,2720 
M i l d , 298 
M i n i m a l , 550 
Moderate, 161,1937 
Nerve damage, 2526 
Non-compensable, d i s a b l i n g c o n d i t i o n , 451,477 
N o n - c r e d i b l e c l a i m a n t , 1076,1571,1876,2001,2027,2563 
None, 85,495,854,930,1018,1648,1668,1702,2 314,2732 
O r g a n i c b r a i n damage, 1654 
P a i n , 495,550,832,975,1016,1018,1029,1032,1059,1084,1093,1151,1161,1179, 

1200,1228,1275,1302,1372,1373,1513,1561,1565,1581,1602,1605,1638,1640 
1668,1676,1702,1707,1804,1816,1820,1824,1832,2001,2025,2039,2062,2094, 
2611,2620 

Permanency r e q u i r e m e n t , 1315,1377,1635,1919,2350,2526,2651,2777 
P h y s i c a l t h e r a p i s t ' s o p i n i o n , 2720 
P r e - e x i s t i n g c o n d i t i o n n o t a f f e c t e d , 433,1657,1798 
P r e s c r i p t i o n causes d i s a b i l i t y , 221 
P r i o r i n j u r y , award, 571,645,2035,2846 
P s y c h o l o g i c a l problems 

Impairment i s s u e , 1834 
R e l a t e d , 1315 
U n r e l a t e d , 344,1834,2025,2039 

Range o f m o t i o n i s s u e 
Compensable, noncompensable c o n d i t i o n s , 1668,2426 
Due t o i n j u r y i s s u e , 2391 
I n c o n s i s t e n c i e s , 1950 
M e d i c a l r e c o r d s , 1025,1029,1045,1137,1151,1228,1513,1638,1820,1824,1873, 

2305,2408 
Refe r e e ' s o b s e r v a t i o n , 1059,1372,1873,2039 
S u b j e c t i v e l i m i t a t i o n s , 1676 
V a r i a t i o n s day-to-day, 2394 

R e f u s a l o f s u r g e r y , 224 
Severe, 420 
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PPD (UNSCHEDULED)—Factors c o n s i d e r e d — I m p a i r m e n t ( c o n t i n u e d ) 
S leep d i s t u r b a n c e , 1315 
S p e c u l a t i o n as t o , 2546 
Speech i m p a i r m e n t , 930 
S t r e n g t h l o s s , 1137,1179,2362,2507,2675,2720,2850 
S u b j e c t i v e v s . o b j e c t i v e l i m i t a t i o n s , 573,1025,1372,2732 
S u r g e r y , 961,1045,1179,1200,1228,1275,1297,1314,1315,1565,1581,1602,1638, 

1840,2060,2522,2611,2620,2777,2850 
V e r t e b r a l f r a c t u r e , 2552 

L a s t arrangement o f compensation 
A d j u s t m e n t o f award t o i n c l u d e , 2777 
Worsening s i n c e r e q u i r e m e n t , 344,861,1314,1340 

M i t i g a t i o n o f damages i s s u e , 1315 
M o t i v a t i o n , 1315 
Standards ( J u l y , 1988) a p p l i e d , 467,832,925,930,933,975,1000,1016,1018,1025, 

1029,1032,1045,1081,1084,1093,1126,1137,1151,1161,1164,1179,1200,1228, 
1275,1372,1373,1377,1513,1516,1561,1564,1571,1581,1602 ,1605,1638,1640, 
1668,1676,1707,1804,1816,1820,1824,1834,1840,1873,1934,1950,2001,2016, 
2039,2062,2094,2 611,2620,2651,2763,2814 

St a n d a r d s ( J a n u a r y , 1989) a p p l i e d , 1544,1876,2305,2335,2350,2362,2391,2408, 
2417,2500,2507,2526,2675,2720,2729,2 739,2 784,2805,2846 

S t a n d a r d s , method o f a p p l i c a t i o n , 2777 
Work e x p e r i e n c e / c u r r e n t l i m i t a t i o n s 

A c t i v e l i f e s t y l e , 1018 
A d a p t a b i l i t y s t a n d a r d d i s c u s s e d 

" A v e r a g i n g " m u l t i p l e a d a p t a b i l i t y f a c t o r s , 2784 
G e n e r a l l y , 1019,1032,1045,1070,1081,1200,1228,1302 ,1373,1516,1542,1544, 

1561,1565,1568,1581,1605,1634,1640,167 6,1816,1840,1873,1876,2001, 
2062,2085,2391,2417,2675 

M o d i f i e d work, r e t u r n t o , 1000,1070,1873,2507,2620,2696,2729 
" O f f e r " d i s c u s s e d , 2651 
O f f e r , m o d i f i e d work, 1516,1683,1752,1873,2408,2784 
P e r i o d i c e x a c e r b a t i o n s expected, 2335 
P r i o r i n j u r y , 2544 
V o c a t i o n a l c o n s u l t a n t ' s o p i n i o n , 2016,2022 

E n g l i s h language d e f i c i e n c y , 467,2552,2814 
L i g h t work l i m i t a t i o n , 32,791,961 
Low IQ, 1084 
M e d i u m - l i g h t l i m i t a t i o n , 925 
P a r t - t i m e work, 319,420 
P r i o r employments p r e c l u d e d , 319 
Reduced wage, p o s t - i n j u r y , 1000 
R e t u r n t o r e g u l a r work, 582,1066,1200,1565,1568,1640,1798 
SVP, a p p l i c a t i o n o f , 933,1000,1025,1544,1820 
T r a i n i n g i s s u e , 933,1161,1544,1581,1816,1824,1834,187 6, 2001,2094,2 391, 

2526,2542,2552 
V o c a t i o n a l t e s t i m o n y , 1602,1657,2552,2814 
Waxing and waning e x p e c t e d , 2335 

PERMANENT TOTAL DISABILITY 
Award 

A f f i r m e d , 103,110,174,2 54,276,353,481,808,928,1585,1632,2307,2374 
Made, 45,125,294,314,593,869,1049,1334,2019,2384,2591 
Refused, 7,14,32,44,161,255,488,573,659,1069,1142 ,1188,1194, 12 62,1265,1324, 

1413,1419,1717,1786,2027,2425,2531,2751,2762,2825 
Reversed, 41,166,177,234,319,348,365,420,459,493,508,540,571,629,657,779, 

961,1278,1367,1937,1995,2033,2060,2552,2677 
B e n e f i t s , c a l c u l a t i o n o f , 1174 
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PERMANENT TOTAL DISABILITY ( c o n t i n u e d ) 
Burden o f p r o o f 

G e n e r a l l y , 41,571,573,791,808,869,1049,1188,1194,1265 , 1427 ,1717,2 531,2677, 
2825 

Odd l o t d o c t r i n e , 14,32,110,125,161,254,276,314,488,508,629,657,1142,1278, 
1324,1340,1367,1413,1717,1995,2019,2374,2384,2 552 

E f f e c t i v e d a t e , 45,125,593,928,965,1049,1632,2178,2384 
F a c t o r s c o n s i d e r e d 

Age 
30-40 y e a r s , 420,2825 
41-50, 7,110,166,348,365,540,808,1265,1367,1632,2019,2033,2677 
51-60, 32,41,2 34,319,573,791,1049,1188,1262,1324,1340,1413,1717,1937,1995, 

2374,2591 
61+, 45,125,161,276,294,314,459,961,1419,2307 

E d u c a t i o n , 4 

No f o r m a l , o r i l l i t e r a t e , 1049 
1-6 y e a r s , 319,420,1324 
7-11, 7,32, 41,45,110,125,166,234,276,294, 314, 459,1188,1262,1632,17 s17, 

1937,1995,2307 
1 2 t h grade/GED, 161,540,593,657,961,1265,1340,1367,2019,2374 
H i g h e r e d u c a t i o n o r t r a i n i n g , 348,573,791,2677,2825 

L a s t arrangement o f compensation 
Requirement o f wor s e n i n g s i n c e , 103,174,481,779,1049,2033 

M e d i c a l i s s u e s / o p i n i o n s / l i m i t a t i o n s 
Ambiguous m e d i c a l o p i n i o n , 255 
Compensable, non-compensable c o n d i t i o n s mixed, 166 
C r e d i b l e c l a i m a n t , 1995 
F i l m impeachment, 2027 
I m p a i r m e n t : l a y v s . e x p e r t o p i n i o n , 1995 
Lack o f c o n d i t i o n i n g , 166 
L i g h t work l i m i t a t i o n , 14,32,161,177,276,294,319,488,573,629,791,961, 

1262,1324,1367,1413,2033,2677 
Low i n t e l l i g e n c e , 7,348,1049 
Memory d i f f i c u l t i e s , 1194 
M i n i m a l i m p a i r m e n t , 166,1717 
M i t i g a t i o n o f damages i s s u e , 1427 
Moderate i m p a i r m e n t , 14,177,459,488,1367 
M u l t i p l e i n j u r i e s , 314 
O b e s i t y , 166 
100% i m p a i r m e n t e q u a l s PTD i s s u e , 1188 
P a i n , 459,488,593,1188,1717,2374 
P o s t - i n j u r y d i s a b l i n g c o n d i t i o n , 319,459 
P r e - e x i s t i n g c o n d i t i o n ( s ) 

Compensable, s e p a r a t e c l a i m s , 481 
C o n d i t i o n v s . d i s a b i l i t y , 166,779,1142,2425 
D i s a b l i n g , 32,103,276,314,459,573,1334,1995 
Made symptomatic by i n j u r y , 166,593 
N o n d i s a b l i n g , n o t a f f e c t e d by i n j u r y , 1991 
P s y c h o l o g i c a l , 2825 
Speech impediment, 2384 
Worsened by i n j u r y , 2384 
Worsens p o s t - i n j u r y , 41,254,348,779,916,1419,2425,2677 

P s y c h o l o g i c a l problems 
P r e - e x i s t i n g and d i s a b l i n g , 1334,2384 
R e l a t e d , 103,174,365,593,808,1049,1262,1632 
U n r e l a t e d , 779,1367,2033 

Relapse, p r o b a b i l i t y o f , 2374 
Se d e n t a r y work l i m i t a t i o n , 41,45,125,234,255,353,420,508,657,808,869, 

1194,1340,1717,1995,2384 
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PERMANENT TOTAL D I S A B I L I T Y — F a c t o r s c o n s i d e r e d — M e d i c a l i s s u e s ( c o n t i n u e d ) 
Severe i m p a i r m e n t , 110,420,1194,2019,2384,2591 
S u b j e c t i v e v s . o b j e c t i v e l i m i t a t i o n s , 573,961,1069,1188,2027 
S u r g e r y , 41,12 5,791,961,2374,2384 

M o t i v a t i o n 
A t t i t u d e p o o r , 177,488 
B e l i e f o f i n a b i l i t y t o work, 459,1265,1324,1367,1995,2825 
But f o r i n j u r y , w i l l i n g t o work, 2307 
E f f o r t s n o t r e a s o n a b l e , 14,234,365,459,488,961,1069,1142,1188,1278,1324, 

1367,1717,1995,2027,2677,282 5 
F u t i l e t o seek work, 110,125,276,314,593,808,1049,1334,1632,2307,2384,2591 
" F u t i l i t y " d i s c u s s e d , 459,508,1188,1265,1427,1995 
" G a i n f u l & s u i t a b l e employment" d i s c u s s e d , 276,319,2060,2751 
Move o u t o f s t a t e , 657 
No work s e a r c h , 234,459,657,791,1937 
P e n s i o n , r e c e i p t o f , 234 
Poor m o t i v a t i o n , 791,1188 *Bold Page = Court Case* 
Reasonable e f f o r t s , 353,593 
R e f u s a l o f s u r g e r y , 45 
R e l o c a t i o n i s s u e , 1188 
R e t i r e m e n t , 276,314,459,1786 
S o c i a l s e c u r i t y , r e c e i p t o f , 234 
V o c a t i o n a l s e r v i c e s 

C o o p e r a t i v e w i t h , 32,276,294,314,808,1632,2019,2374 
R e f u s a l o f , 7,365,1367,2531 
U n c o o p e r a t i v e w i t h , 791,1069,1265,1937,2751 
U n s u c c e s s f u l , 2019 

V o c a t i o n a l f a c t o r s 
E x p e c t e d wage r a t e , 629,657,1194 
E x p e r t v o c a t i o n a l t e s t i m o n y 

Based on o b s e r v a t i o n o f impeachment f i l m , 2027 
Based on s u b j e c t i v e l i m i t a t i o n s , 573,629,2825 
Jobs, p o t e n t i a l , i d e n t i f i e d , 161,961,1194,1324,1340,1367,2751,2825 
Labor market s u r v e y s , 14,2762 
Longtime work w i t h c l a i m a n t vs. h e a r i n g exposure, 41,540 
M e d i c a l o p i n i o n s o f f e r e d , 659,791 
No j o b s i d e n t i f i e d , 2384 
P e r s u a s i v e o p i n i o n , 125,1049,1194,2384 
T h e o r e t i c a l j o b s i d e n t i f i e d ; n o t e s t a b l i s h e d , 2591 
Un p e r s u a s i v e o p i n i o n , 1049,2762 

Labor m a r k e t : g e o g r a p h i c a l area, 2762 
L i m i t e d o p p o r t u n i t y g e o g r a p h i c a l l y , 32 
P a r t - t i m e work, 41,45,125,276,319,420,961,2060,2374 
P o s s i b l e j o b o f f e r , 45 
P r i o r employments p r e c l u d e d , 110,125,314,353,808 
Seasonal m o d i f i e d work, 420 
S p e c u l a t i v e j o b a v a i l a b i l i t y , 869 
S u r v e i l l a n c e : c l a i m a n t w o r k i n g , 916 
T r a i n i n g p o s s i b i l i t y , 294 
T r a n s f e r a b l e s k i l l s 

Good, 177,365,2374,2677 
L i m i t e d , 32,44,508,657 
None, 294,314,2307,2591 

V o l u n t e e r work, 125 
Wages: p r e - i n j u r y v s . p o s t - i n j u r y , 2060 
Work p o s t - i n j u r y , 2552 
Working p a r t - t i m e , 1786 
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PERMANENT TOTAL DISABILITY ( c o n t i n u e d ) 
R e e v a l u a t i o n 

C o n s t i t u t i o n a l i t y o f , 2472 
G e n e r a l l y , 493,916,1185 
Own M o t i o n , 356 
R e v e r s a l a f f i r m e d , 916,2472 

Suspension o f b e n e f i t s i s s u e , 245 

PREMATURE CLAIM CLOSURE See DETERMINATION ORDER/NOTICE OF CLOSURE; 
MEDICALLY STATIONARY 

PSYCHOLOGICAL CONDITION CLAIMS 
I n j u r y c l a i m 

S t r e s s f u l e v e n t s , s i n g l e day, 684 
I n j u r y v s . o c c u p a t i o n a l d i s e a s e , 684 
O c c u p a t i o n a l d i s e a s e c l a i m 

A p p l i c a b l e s t a t u t e , 79,804,1102,1588,1990,1928,2430,2483,2540,2 692 
Burden o f p r o o f , 64,94,203,804,1102,1588,1760,1928,1993,2430,2873 
C l a i m compensable 

C o n d i t i o n s n o t " g e n e r a l l y i n h e r e n t " , 1900,1928,2059 
M a j o r cause t e s t met, 79,203,292 
Overwork, 2430 
"Real" c o n d i t i o n s o f employment, 203,292,1588,1927,2430 
R e d u c t i o n i n wages v s . t e r m i n a t i o n , 292 

C l a i m n o t compensable 
C l a i m a n t n o t c r e d i b l e , 513 
C o n d i t i o n s "not g e n e r a l l y i n h e r e n t " i n s u f f i c i e n t cause, 2102 
" G e n e r a l l y r e c o g n i z e d d i a g n o s i s " r e q u i r e m e n t , 513,1102,1993,2540 
Major cause t e s t n o t met, 94,848 
M a t e r i a l c o n t r i b u t i o n t e s t not met, 1993 
M e d i c a l e v i d e n c e i n s u f f i c i e n t , 848,2008,2873 
M e d i c a l o p i n i o n : no d i s c u s s i o n o f o f f - j o b s t r e s s o r s , 94,848 
Real & o b j e c t i v e t e s t n o t met, 64,94,513,1144,1555,1891,2483,2560 
Reasonable d i s c i p l i n e , 1555,1705,1760 
R i s k s e p a r a b l e from work p l a c e , 2008 
S i g n i f i c a n t o f f - j o b s t r e s s o r s , 94 
T e r m i n a t i o n i s s u e , 64,804 

S t r e s s - c a u s e d p h y s i c a l c o n d i t i o n SEE O c c u p a t i o n a l Disease C l a i m s ; 
A c c i d e n t a l I n j u r y 

R e l a t i o n s h i p : c u r r e n t c o n d i t i o n t o accepted c o n d i t i o n 
Compensable 

Ov e r f o c u s on i n j u r y c o n d i t i o n , 587 
Treatment n o t compensable, 587 

Not compensable 
No t r e a t m e n t , o p i n i o n , 54 
R e s p o n s i b i l i t y s h i f t e d by law, 5 

R e l a t i o n s h i p t o p h y s i c a l i n j u r y c l a i m 
Burden o f p r o o f , 35,592,1312,1690,2397,2732 
C l a i m compensable 

A d j u s t m e n t t o i n j u r y , p a i n , 1154,2010 
A d j u s t m e n t t o l o s s o f j o b , 1959 
C h i r o p r a c t i c t r e a t m e n t / h a r m f u l e f f e c t s , 1144 
I n c r e a s e i n symptoms, 39 
M e d i c a l e v i d e n c e preponderance, 1380 
P r e - e x i s t i n g c o n d i t i o n worsened, 54,1632 
V o c a t i o n a l i s s u e s , 1312 

C l a i m n o t compensable 
DCS, p r i o r , e f f e c t o f , 35,2566 
Long p e r i o d w i t h o u t t r e a t m e n t , 1943 
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PSYCHOLOGICAL CONDITION C L A I M S — R e l a t i o n s h i p t o p h y s i c a l i n j u r y ( c o n t i n u e d ) 
C l a i m n o t compensable ( c o n t i n u e d ) 

M a l i n g e r i n g c l a i m a n t , 2397 
M e d i c a l e v i d e n c e i n s u f f i c i e n t , 486,779,1690,1943 
M u l t i p l e p o s s i b l e causes, 2397 
No symptoms r e q u i r i n g t r e a t m e n t , d i s a b i l i t y , 2732 
N o n - c r e d i b l e c l a i m a n t , 152 
P r e - e x i s t i n g c o n d i t i o n n o t worsened, 2732 
Same c o n d i t i o n , d i f f e r e n t d i a g n o s i s , p r e v i o u s l y d e n i e d , 1915 

M u l t i p l e a c c e p t e d i n j u r y c l a i m s , 1896 

REMAND 
By Board 

D i s m i s s a l s e t a s i d e 
F a i l u r e t o appear ( c l a i m a n t ) , 196,394,405,443,579,586,621,783,965,2072, 

2289,2403,2517,2 765,2858,2866 
Inmate i n j u r y case, 1650 
L i m i t on e v i d e n c e , 394,405,445,579,586,621,783,965,2072,2289,2403,2517, 

2765,2858,2878 • 
1961 i n j u r y d a t e , 1575 
No b a s i s f o r , 2384 
Non-complying employer c o n t e s t s c l a i m acceptance, 218 
Non-complying employer, n o t i c e i s s u e , 211 
To a d m i t e v i d e n c e e r r o n e o u s l y e x c l u d e d , 627 
To d e t e r m i n e t i m e l i n e s s , 1575 

For f u r t h e r p r o c e e d i n g s 
D i s c o v e r y : p e n a l t y / f e e i s s u e s , 411 
To c o n s i d e r e x c l u d e d e v i d e n c e , 1845 
To d e t e r m i n e 

A t t o r n e y f e e s : .307 case, 2642 
Case on m e r i t s , 2511 
C o m p e n s a b i l i t y , 1079,1543,2072,2104,2636,2727,2789 
I f DCS s h o u l d be s e t a s i d e , 2393 
P r o p r i e t y o f noncompliance o r d e r , 2311 
R e s p o n s i b i l i t y , 331,1823,2066,2289,2325,2355 
S t a t u s , Longshoremen's & Harbor w o r k e r s ' compensation c l a i m , 2481 
Whether d i s m i s s a l j u s t i f i e d , 1091 
Whether " e x t r a o r d i n a r y c i r c u m s t a n c e s " shown, 394,445,586,621,1332,2289, 

2442,2866 
Whether two Requests f o r H e a r i n g merged, 835 
Whether v i o l a t i o n o f Oregon Safe Employment A c t o c c u r r e d , 2897 
Which s t a t u t e a p p l i e s ( o c c u p a t i o n a l d i s e a s e c l a i m ) , 447 

To d i s c l o s e f i l m n o t used a t h e a r i n g , 2340 
To l i t i g a t e c o m p e n s a b i l i t y , 650,1349 
To make f i n d i n g s o f f a c t , 991,2355 
To o b t a i n N o t i c e o f Acceptance, 259 
To r a t e permanent d i s a b i l i t y , 1752,2391,2394 

M o t i o n f o r , a l l o w e d 
For a d m i s s i o n o f e x h i b i t ; r e b u t t a l , 549 
For p r e v i o u s l y u n o b t a i n a b l e e v i d e n c e , 372,462,490,2562 
M e d i c a l r e p o r t s n o t o b t a i n e d by d i s c o v e r y , 1645 

M o t i o n f o r , d e n i e d 
Case n o t i n s u f f i c i e n t l y developed, 97,136,177,522,533,662,785,892,928, 

1228,1354,1377,1526,1648,1717,1733,1923,2019,2 384,2469,2495,2 511,2669 
" C o m p e l l i n g " reasons d i s c u s s e d , 2469 
Evidence a v a i l a b l e w i t h due d i l i g e n c e , 264,268,387,397,515,865,1013,1159, 

1307,1599,1785,2113,2495,2705,2757,2859 
Ev i d e n c e p r e c l u d e d f r o m a d m i s s i o n , 651,1087 
I n a d e q u a t e r e p r e s e n t a t i o n , 1648 
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REMAND—By B o a r d — M o t i o n f o r , denied ( c o n t i n u e d ) 
I r r e l e v a n t e v i d e n c e , 97,264,314,420,865,1194,1717,1733,2753,2873,2878 
I s s u e moot, 1969 
Ref e r e e b i a s , 1159 
Request f o r r e - h e a r i n g , 531 
Unnecessary: a d m i n i s t r a t i v e n o t i c e , 304 

By C o u r t o f Appeals 
D i s m i s s a l s e t a s i d e , 2904 
To c a l c u l a t e p e n a l t y , 709 *Bold page = Court Case* 
To d e t e r m i n e 

Claims p r o c e s s i n g : D e t e r m i n a t i o n Order s e t a s i d e , 2160 
C o m p e n s a b i l i t y : home r e m o d e l i n g , 2174 
C o m p e n s a b i l i t y : i n j u r y , 684,2146 
C o m p e n s a b i l i t y : m e d i c a l s e r v i c e vs. p a r t i a l d e n i a l , 2128 
C o m p e n s a b i l i t y : non-complying employer's a p p e a l , 4 
C o m p e n s a b i l i t y : o c c u p a t i o n a l d i s e a s e , 2,705,2918 
Course & scope, 337 
C r e d i b i l i t y , 1399 
E n t i t l e m e n t t o a t t o r n e y f e e , 693,1413,1429,2173 
E n t i t l e m e n t t o TTD (Own M o t i o n c a s e ) , 2168 
Frequency, c h i r o p r a c t i c t r e a t m e n t , 1396 
PTD, 1427,2916 / 
R e s p o n s i b i l i t y , 2615 

To e x p l a i n c o n c l u s i o n o f case (PPD), 1391 
To o r d e r reimbursement between c a r r i e r s , 676 
To r e c o n s i d e r p e n a l t i e s ( s a f e t y v i o l a t i o n s ) , 1402 

By Supreme Co u r t 
For f u r t h e r p r o c e e d i n g s ( d i s m i s s a l s e t a s i d e ) , 2922 
To a p p l y s u b s t a n t i a l evidence t e s t , 77 

REQUEST FOR HEARING (FILING) 
L a t e f i l i n g i s s u e 

C l a i m c l o s u r e i s s u e , 1363 
D e n i a l : more t h a n 180 days, 864 
D e t e r m i n a t i o n Order, appeal from, 68,477,861,1183,1778 
Good cause i s s u e 

A t t o r n e y ' s employee's n e g l e c t , 2566 
A t t o r n e y ' s n e g l e c t , 580,1682,2859 
Burden o f p r o o f , 104,679,1365,1531 
D e n i a l a c t u a l l y r e c e i v e d l a t e , 2917 
Denials never r e c e i v e d , 1365,2124 
D i l i g e n c e , l a c k o f , 197,229,645,2030 
Exc u s a b l e n e g l e c t , 104,1365 
M e n t a l competence, 375,400 
M i s c a l c u l a t i o n o f d a t e , 679 
None shown, 864,1979 
Not r eached; d e n i a l i n v a l i d , 1976 
N o t i c e t o a t t o r n e y i s s u e , 104,533 
P u r s u i t o f c l a i m i n ano t h e r s t a t e , 1308 
R e l i a n c e on c a r r i e r ' s employee's s t a t e m e n t , 447,618,1531,2743 
R e l i a n c e on d o c t o r t o c o n t a c t c a r r i e r , 608 

N o t i c e o f C l o s u r e , 506 
Order o f Noncompliance, appeal from, 1860 
TTD, 1778 
"Waiver" o f i s s u e d i s c u s s e d , 864 

Non-complying employer's r e q u e s t , 189,251,2661,2727 
Premature, 298,612 



2970 SUBJECT INDEX Van N a t t a ' s 

REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
A u t h o r i t y , R e f e r e e ' s , scope o f 

A r b i t r a t o r v s . r e f e r e e , 2495 
C l a i m a n t ' s conduct p o s t - h e a r i n g , 846 
R e s p o n s i b i l i t y / c o m p e n s a b i l i t y d e n i a l s , 889 

C l o s i n g arguments, t r a n s c r i p t i o n c o s t s , 2811 
C o n t i n u a n c e 

B a s i s f o r , 848,1026 
E r r o n e o u s l y a l l o w e d , 848 
L i m i t a t i o n s on e v i d e n c e , 865 
U n a v a i l a b l e w i t n e s s , 865 

D i s m i s s a l , M o t i o n f o r 
C l a i m a n t ' s f a i l u r e t o appear, 1133,1863,2322 

D i s m i s s a l , Order o f 
See a l s o : REMAND 
A f f i r m e d 

G e n e r a l l y , 370,395,420,931,955,1240,1377,2328 
U n j u s t i f i e d d e l a y , 2549 

Appeal r i g h t s , n o t i c e o f , 68 
Bases f o r , 2789 
F a i l u r e o f c l a i m a n t t o appear, 955 
I s s u e " r e s e r v e d " : e f f e c t , 600,861,2328 
P r e j u d i c e ( w i t h ) v s . w i t h o u t p r e j u d i c e , 68,395,871,2704,2765 
R e f e r e e ' s a u t h o r i t y , 871,2425 

Enforcement, Referee's o r d e r 
" L i t i g a t i o n o r d e r " d i s c u s s e d , 437 
Order w i t h o u t a u t h o r i t y , 73,2632 

F i n a l ( a p p e a l a b l e ) o r d e r : what c o n s t i t u t e s , 500 
" H e a r i n g " d i s c u s s e d , 875 
I s s u e 

Defense: when t o r a i s e , 617,618 
D e n i a l — L i m i t a t i o n s on scope o f l i t i g a t i o n o f , 858,1013,1026 
J u r i s d i c t i o n a l , w a i v e r q u e s t i o n , 251,2538 
L i m i t a t i o n on remand, 2476 
Non-complying o r d e r , c o n t e s t e d 

Must be d e c i d e d a l t h o u g h c l a i m n o t compensable, 251 
Not r a i s e d ; R e feree s h o u l d n ' t d e c i d e , 571,892,1179,1680 
O f f s e t : when t o r a i s e , 477 
Ra i s e d a f t e r c l a i m a n t ' s case p r e s e n t e d , 1300 
Ra i s e d a t h e a r i n g i s s u e , 1941,2485 
Ra i s e d f i r s t a t h e a r i n g , 244,2078,2435 • 
Rai s e d i n c l o s i n g argument, 2783 
"Reserved" b u t d i s m i s s e d ; n e c e s s i t y o f t i m e l y a p p e a l , 600,1032,2328 
S p e c i f i c a t i o n o f i s s u e s (document) v s . o r a l , 262,910 
Waiver o f , d i s c u s s e d , 321,2178,2180 
When t o r a i s e , 618,858,1206,2783 

J o i n d e r , Order o f 
G e n e r a l l y , 363 
T i m e l i n e s s i s s u e , 1156 

M o t i o n t o Postpone 
A l l o w e d : e x t r a o r d i n a r y c i r c u m s t a n c e s , 443,1349,2511,2638 
Not a l l o w e d : No e x t r a o r d i n a r y c i r c u m s t a n c e , 579,783,965,2072,2858 
Remand f o r c o n s i d e r a t i o n o f SEE Remand 

M o t i o n t o Sever, 1156 
Order 

Proposed, p r e p a r e d by c o u n s e l , 779 
R i g h t , due p r o c e s s 

O b s e r v a t i o n o f w i t n e s s by Referee, 531,2787 
Scope o f r e v i e w : PPD under s t a n d a r d s , 467 
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REQUEST FOR BOARD REVIEW (FILING) 
See a l s o : JURISDICTION 
" A p p e l l a n t " , "respondent" i d e n t i f i e d , 844 
Cr o s s - r e q u e s t 

M o t i o n t o S t r i k e , 66 
N e c e s s i t y o f , 191,270,1667 

D i s m i s s a l o f 
U n d e r l y i n g c l a i m no l o n g e r compensable, 2614 
U n t i m e l y f i l i n g , 142,922,1032,1052 
Withdrawn, 1192,1240,1667 

" F i l i n g " d i s c u s s e d , 509 
F i n a l o r d e r o f Referee, n e c e s s i t y o f , 500,1079,2706,2789 
M a i l i n g v s . r e c e i p t o f o r d e r , 1765 
M o t i o n t o Dism i s s 

A l l o w e d 
No n o t i c e t o a l l p a r t i e s , 2343 
U n t i m e l y f i l i n g , 1765 

Denied 
Claims p r o c e s s i n g "acceptance" pending r e v i e w , 198 
M u l t i p l e c a r r i e r s , no i s s u e r a i s e d a g a i n s t one, 202,239 
No b r i e f f i l e d , 26 
No s p e c i f i c a t i o n o f i s s u e s , 1356 
Non-complying employer's appeal v i a b l e , 188 
Ref e r e e ' s Abatement Order not t i m e l y , 454 
Request addressed t o Referee, 1961 
T i m e l y n o t i c e t o a l l p a r t i e s , 246,509,1035,1239,1356 

Non-complying employer c l a i m 
S t a n d i n g , who has, 939 
Waiver o f appearance a t h e a r i n g , 939 

" P a r t y " d e f i n e d o r d i s c u s s e d , 1239,1356,1377,1765 
U n r e p r e s e n t e d a p p e l l a n t , 142,922,1052,1667 
What c o n s t i t u t e s , 192 

REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) 
See a l s o : SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
A r b i t r a t i o n : .307 Order 

S t a n d a r d o f r e v i e w , 181,244,449 
B r i e f f i l i n g 

T i m e l i n e s s i s s u e , 518,821,844 
C l o s i n g arguments, t r a n s c r i p t i o n c o s t s , 2811 
Cross r e q u e s t , n e c e s s i t y o f , 1044,1667 
I s s u e 

C o n s t i t u t i o n a l , 1823 
Defense waived a t h e a r i n g , 617 
Moot: p r i o r l i t i g a t i o n ' s a f f e c t , 2065 
Not r a i s e d a t h e a r i n g , 66,86,136,174,338,374,381,503,617,810,901,987,1016, 

1122,1127,1158,1161,1164,1179,1717,1922,2291,2350,247 6,2 608,2 661,2695,2832 
Not r a i s e d a t h e a r i n g o r on r e v i e w , 1989 
Not r a i s e d on r e v i e w , 933,975,1081,1209,1265,1314,1367,1565,1638,1787,1814, 

1896,2027,2060,2069,2291,2620 
Not r a i s e d on r e v i e w u n t i l r e c o n s i d e r a t i o n , 2698 
Not r a i s e d u n t i l c l o s i n g argument, 1206 
On remand: no i s s u e f i n a l , 2615 
Raised a t h e a r i n g and r e v i e w , 916,1284 
Ra i s e d a t h e a r i n g , n o t on r e v i e w , 202,800 
Raised a t h e a r i n g . Referee doesn't d e c i d e , 1284,1354 
Raised i n s p e c i f i c a t i o n o f i s s u e s , n o t a t h e a r i n g , 910 
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REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) ( c o n t i n u e d ) 
M o t i o n t o S t r i k e 

A l l o w e d 
I s s u e addressed p r e v i o u s l y w i t h d r a w n , 2035 
R e f e r e n c e t o e x h i b i t n o t i n evi d e n c e , 1717 

Denied 
Employer, c a r r i e r each f i l e b r i e f , 1995 
No new i s s u e r a i s e d , 2029 

P e n a l t y i s s u e : f r i v o l o u s f i l i n g , 2085 
P o l i c y : a l l o w p a r t i e s t o b r i n g o u t changes i n law, 112 
R e c o n s i d e r a t i o n r e q u e s t 

Denied 
I s s u e n o t r a i s e d p r e v i o u s l y , 112 
N o n - r e c e i p t by a t t o r n e y , 2299 
N o n - r e c e i p t by c l a i m a n t , 972 *Bold Page = Court Case* 
U n t i m e l y , 59,853,1055,2667 

Good cause ( l a t e f i l i n g ) i s s u e , 1055 
Vs. P e t i t i o n f o r Review, 695,921,1042,1241,2346,2898 

R e p u b l i s h e d 
F a i l u r e t o m a i l t o a p a r t y , 1813 

Scope o f Review (SEE a l s o : SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES) 
D e n i a l o f m e d i c a l s e r v i c e s , 473 
Evidence a c c e p t e d i n r e c o r d o n l y , 821 
Ref e r e e ' s O p i n i o n & Order vs. Order on R e c o n s i d e r a t i o n , 991 
S u f f i c i e n c y o f Referee's Order, 1332 

REQUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE, PROCEDURE) 
R e c o n s i d e r a t i o n (Board) R e q u e s t / P e t i t i o n f o r Review, 695,921,1042,1241,1413, 

2346,2898 
S a n c t i o n s f o r f r i v o l o u s case, 2900 
S t a n d a r d o f Review, 2893 

RES JUDICATA 
C l a i m p r e c l u s i o n 

D i s c u s s e d , 102 3,1562,1717,17 54,2180 
Elements f o r , 1562,2180 
Vs. i s s u e p r e c l u s i o n , 903,1529,1717,2180,2524,2604 

D i s c u s s e d , g e n e r a l l y , 1532 
D i s p u t e d c l a i m s e t t l e m e n t 

M e d i c a l c o n d i t i o n n o t mentioned, 2104 
New m e d i c a l s e r v i c e s , same d o c t o r , 1023 
New o c c u p a t i o n a l d i s e a s e c l a i m , 816 
P a r t i a l d e n i a l / c o n d i t i o n c l a i m e d a g a i n , 35,649 

D o c t r i n e o f Merger, 1532 
" F i n a l judgement" d i s c u s s e d , 796 
I s s u e p r e c l u s i o n 

Elements f o r , 1562 
P r i o r l i t i g a t i o n 

I s s u e l i t i g a t e d o r p r e c l u d e d 
C u r r e n t c o n d i t i o n , 993,1623 
I n j u r y t h e o r y / o c c u p a t i o n a l d i s e a s e t h e o r y , 2364 
Same c o n d i t i o n / d i f f e r e n t d i a g n o s i s , 2838 
S u b j e c t i v i t y / c l a i m d e n i a l , 370 
TTD: e n t i t l e m e n t , 785 
.245 claim/permanent d i s a b i l i t y , 1725 

I s s u e n o t l i t i g a t e d 
C u r r e n t p a r t i e s d i f f e r e n t , 2524 
D e n i a l u p h e l d on p r o c e d u r a l g r o u n d s / c u r r e n t m e d i c a l s e r v i c e s , 2439 
M e d i c a l s e r v i c e s , 268,483,1532 
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RES J U D I C A T A — P r i o r l i t i g a t i o n — I s s u e n o t l i t i g a t e d ( c o n t i n u e d ) 
Non-complying employer s t a t u s , 2753 
Permanent d i s a b i l i t y , 1717,2703 
Rate o f TTD, 623,2180 
Secondary c o n d i t i o n , 1562,2791 
TTD (amount) d i s p u t e , 2 604 

P r i o r Order o f D i s m i s s a l 
M e d i c a l s e r v i c e s i s s u e t h e n , now p r e c l u d e d , 1291 
No i s s u e " l i t i g a t e d " , p r e c l u d e d , 796 

P r i o r S t i p u l a t i o n 
A g g r a v a t i o n / m e d i c a l s e r v i c e s , 321 
" A l l i s s u e s r a i s e d o r r a i s a b l e " , 321,903 
Business e n t i t y i s s u e , 522 
Compensability/TTD, 2710 
M e d i c a l s e r v i c e s / m e d i c a l s e r v i c e s , 1754 
M e d i c a l l y s t a t i o n a r y d a t e , 362 
R e s p o n s i b i l i t y / m e d i c a l s e r v i c e s , 1630 
Scope o f acceptance, 1635 

Vs. w a i v e r o f c l a i m , 321,2178,2180 

RESPONSIBILITY CASES See SUCCESSIVE EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 
V i o l a t i o n f i n d i n g s a f f i r m e d ; p e n a l t i e s amount q u e s t i o n e d , 1402 

SETTLEMENTS & STIPULATIONS 
See a l s o : RES JUDICATA 
C l a i m D i s p o s i t i o n Agreement 

Advance payment/deduction c l a u s e , 2115 
Order a p p r o v i n g 

I n c o r p o r a t e d DCS a l r e a d y approved, 2663 
No n - E n g l i s h s p e a k i n g c l a i m a n t , 2663 

Order d i s a p p r o v i n g 
DCS i n c o r p o r a t e d by r e f e r e n c e , 2565,2594,2615 
DCS i n c o r p o r a t e d i n same document, 2378 
F a l s e c e r t i f i c a t i o n o f r e v i e w w i t h a t t o r n e y , 2304 
L i m i t on m e d i c a l s e r v i c e s , 2307,2407,2883 
N o n - E n g l i s h s p e a k i n g c l a i m a n t , 2345 
Permanent d i s a b i l i t y award as c o n s i d e r a t i o n , 2798 
Release o f d e n i e d c l a i m o r c o n d i t i o n , 2883,2887 
Release o f o t h e r c l a i m s , 2707 
Release o f re-employment r i g h t s , 2071 
Release o f r i g h t t o p a l l i a t i v e c a r e , 2093 

Process f o r a p p r o v a l , 1843 
30-day r i g h t t o r e q u e s t d i s a p p r o v a l , 1991 

C o l l a t e r a l a t t a c k , 939 
D i s p u t e d C l a i m S e t t l e m e n t 

C o n t e s t e d : no .307 Order, 997 
O c c u p a t i o n a l d i s e a s e c l a i m 

E f f e c t on l a t e r c l a i m , 816 
P a r t i a l d e n i a l 

E f f e c t on l a t e r c l a i m , 35,649 
P a r t i e s t o , 939 I 
R e s p o n s i b i l i t y i s s u e , one c l a i m DCS'd, 858,939,997,1813,2 566 
Scope o f , 1778 \< 
S e t t i n g a s i d e 

G e n e r a l l y , 515,939,1519 
Non-complying employer c l a i m , 939 
S t a n d i n g , who has, 939 
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SETTLEMENTS & STIPULATIONS—Disputed Claim S e t t l e m e n t ( c o n t i n u e d ) 
When .307 Order e n t e r e d , 858,997 

" R e s e r v a t i o n " o f i s s u e : e f f e c t on j u r i s d i c t i o n , 600,861 
.307 case s e t t l e m e n t 

C l a i m a n t n e c e s s a r y p a r t y , 2320 

SUBJECT WORKERS See COVERAGE QUESTIONS 

SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
A g g r a v a t i o n / n e w i n j u r y o r o c c u p a t i o n a l d i s e a s e 

A c c e p t e d c l a i m n o t c l o s e d , remains r e s p o n s i b l e , 1061,1134 
Accept e d c l a i m n o t c l o s e d , r e s p o n s i b i l i t y s h i f t s , 2450,2513 
A f f i r m a t i v e d e f e n s e , 495 
A g g r a v a t i o n f o u n d , 115,247,286,309,449,495,565, 583, 604, 665,898,951,983, 

1131,1156,1221,1267,1336,1539,1564,1870,2037,2049,2088,2113,2330,2359, 
2595,2615,2668,2686,2722,272 5,2804,2816 

Burden o f p r o o f , 115,190,286,309,322,844,898,951,997,1131,1156,1221,1267, 
1539,1564,1812,1870,2066,2113,2615,2668,2725,2804 

C o m p e n s a b i l i t y conceded 
A g g r a v a t i o n c l a i m a c c e p t e d , c o n t e s t e d , 2595 
A u t h o r i z e d t r a i n i n g program 

Burden o f p r o o f , 1690 
I n j u r y d u r i n g , 1690 

No .307 o r d e r , 406,606,617 
.307 o r d e r , 369,858 

C o m p e n s a b i l i t y n o t conceded 
R e f e r e e ' s a u t h o r i t y r e n o n - r e s p o n s i b l e c a r r i e r ' s d e n i a l , 889 

M i c r o t i s s u e damage, 247 
M u l t i p l e a c c e p t e d c l a i m s 

F o l l o w e d by new i n j u r y c l a i m , 1113 
One i n j u r y , 958 
Second n o t c l o s e d , 945 

M u l t i p l e employment exposures, 1221,2450 
N e i t h e r c l a i m compensable, 35,91,158,311,997,2524 
New c o n d i t i o n v s . d i f f e r e n t d i a g n o s i s , 604 " 
New i n j u r y o r o c c u p a t i o n a l d i s e a s e found,^66,181,183,322,327,406,431,546, 

844,1690,1948,2450,2513,2566 
New symptoms, 546,1948 , 
One c l a i m DCS'd: e f f e c t on r e m a i n i n g c a r r i e r s , 858,939,997,1313 
One employer, m u l t i p l e c a r r i e r s , 1564 
One employer, one i n s u r e r , 1117,2582 
Symptoms v s . w o r s e n i n g , 565,844,1870,2289,2330,2722 
Tes t i m o n y v s . e x p e r t o p i n i o n , 181,406,565,583 

"Dual" employment, 1047 
F e d e r a l e xposure (LHWCA), subsequent, 2419,2481 
L a s t i n j u r i o u s exposure r u l e 

As a f f i r m a t i v e d e f e n s e , 495,1153,1313,1974 
Date o f d i s a b i l i t y , 16,183,203,331,363,951,1584,1733,1887,2051,2643, 

2850,2884 *Bold Page = Court Case* 
D i s c u s s e d , 16,183,203,511,1422,2051,2 643,2884, 2893 
E a r l i e r employment r e s p o n s i b l e , 363,511,1153,2850,2884 
F i r s t employment r e s p o n s i b l e ; c o n d i t i o n r e s o l v e d , 2558 
L a t e r employment r e s p o n s i b l e , 183,203,951,1422,1584,1733,1887,1981,2643 
M u l t i p l e a c c e p t e d c l a i m s / s u b s e q u e n t new c o n d i t i o n , 1896 
M u l t i p l e employment exposures, 16,2051 
Not a p p l i e d : a c t u a l c a u s a t i o n proven, 1577,1584,2558 
Not a p p l i e d : c l a i m v s . one employer o n l y , 2893 

M u l t i p l e a c c e p t e d c l a i m s , 76,343,1038,1134,1336,1630,1823,1884,1974,2049,2088, 
2416,2466,2832 
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SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES ( c o n t i n u e d ) 
M u l t i p l e c o n d i t i o n s , d i v i d e d r e s p o n s i b i l i t y , 1887 
Non-complying/complying employer i s s u e , 939 
O r e g o n / o u t - o f - s t a t e i n j u r y o r exposure, 129,1204,1645,1915,2316,2572,2672 
Payment, m e d i c a l b i l l s , pending appeal, 606 
St a n d a r d (scope) o f r e v i e w , 181,244,322,331,512,898,971,983,1823,2077, 

2643,2725,2816,2850 
.307 Order e r r o n e o u s l y e n t e r e d , 1211 

TEMPORARY TOTAL DISABILITY 
E n t i t l e m e n t 

See a l s o : AGGRAVATION CLAIM; OWN MOTION RELIEF 
A g g r a v a t i o n c l a i m , 333,503,892,2296,2504,2878 
C l a i m c l o s u r e w i t h i n 14 days o f l i t i g a t i o n o r d e r , 615 
C o n t i n u e d work d e s p i t e a u t h o r i z a t i o n o f TTD, 810 
D e t e r m i n a t i o n Order i s s u e s b e f o r e b i w e e k l y payment due, 1072 
"Due t o i n j u r y " r e q u i r e m e n t , 576,810,2330 
F i r e d a f t e r i n j u r y , 1955 
" F i r s t t h r e e days" i s s u e 

A g g r a v t i o n v s . i n i t i a l c l a i m , 2135 
C o n t i n u o u s t i m e l o s s r e q u i r e m e n t , 2133 

F o l l o w i n g l i t i g a t i o n o r d e r , 437,885,981,1857,2710 
I n a b i l i t y t o c o n t i n u e work, 2604 
I n c a r c e r a t i o n , 716,1666 
I n c l u s i v e d a t e s , 5 
Lay t e s t i m o n y v s . m e d i c a l a u t h o r i z a t i o n , 637,1067,2710 
Lump sum award, a f f e c t o f , 2330 
M e d i c a l l y s t a t i o n a r y v s. r e l e a s e t o work d a t e , 518 
No n s u b j e c t employer, 2797 
N o t i c e o f c l a i m , 2686 
P a i n Center t r e a t m e n t , r e s i d e n t i a l , 536 
Pending r e v i e w o f l i t i g a t i o n o r d e r , 885 
P r i o r t o t r e a t m e n t , 2710 
Q u i t l i g h t d u t y work, u n r e l a t e d t o i n j u r y , 1921 
R e i n s t a t e m e n t a f t e r suspension, 842,1867 
S u b s t a n t i v e v s . p r o c e d u r a l , 553,554,615,885,1072,1321,1549,1619,1627,1940 
Three c a l e n d a r days r e q u i r e m e n t , 632 
Two a g g r a v a t i o n d e n i a l s , f i r s t a f f i r m e d , 892 
Two c l a i m s 

A p p o r t i o n m e n t , 521 
Wages p a i d i n l i e u o f , 812 
W i t h d r a w a l f r o m l a b o r market i s s u e 

B e f o r e a g g r a v a t i o n c l a i m , 333,503 
B e f o r e c l a i m c l o s u r e , 154,538,699,1321,1530,1867,1940 
E n r o l l m e n t as f u l l - t i m e s t u d e n t , 154 
F u t i l e t o l o o k f o r work, 2878 
Labor s t r i k e , 1674,1988,2067,2073 
Not s e e k i n g work a t a g g r a v a t i o n , 2379,2878 
R e t i r e m e n t , 2746 
Time t o d e t e r m i n e , 1321 
U n w i l l i n g t o sea r c h , o r search unreasonable, 799,1688 
W h i l e r e c e i v i n g s o c i a l s e c u r i t y , 699 
W i l l i n g t o work, 2878 

I n t e r i m compensation 
A g g r a v a t i o n c l a i m d e n i e d , second p r e s e n t e d , 175 
A g g r a v a t i o n r i g h t s e x p i r e d , 391 
Burden o f p r o o f , d a t e o f c a r r i e r r e c e i p t , 1021 
Compensable v s . n o t compensable c l a i m , 43 
Double payment, 676,1987 
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TEMPORARY TOTAL D I S A B I L I T Y — I n t e r i m compensation ( c o n t i n u e d ) 
Duty t o commence 

A g g r a v a t i o n c l a i m , 284,558,799,1021,2584,2745,2829 
F o l l o w i n g l i t i g a t i o n o r d e r , 1987 
I n i t i a l c l a i m , 264,2578 
M o t i o n f o r J o i n d e r , 1773 

"Grace p e r i o d " , 149,977 
I n c l u s i v e d a t e s 

A g g r a v a t i o n c l a i m , 2745 
New c l a i m , 311,548 

"Leave work" r e q u i r e m e n t , 264,2578 
M e d i c a l v e r i f i c a t i o n r e q u i r e m e n t , 284,799,1717,2686,2745,2746,2829 

P e n a l t y i s s u e 
"Amounts t h e n due" c a l c u l a t i o n , 1850 
Delay i n payment i s s u e , g e n e r a l l y , 27,437,822,846,977,1668,1773,1850 
Delay/payment: .307 Order, 2422 
F a i l u r e t o pay, 147,503,554,576,699,812,1223,1232,1321,1627,1857,1863,1867, 

1879,2073,2628,2710,2863 
I n t e r i m compensation i s s u e , 284,311,503,1021,2504,2578,2584,2686 
Rate i s s u e , 1302,1659,2602,2639 
R e f e r e e ' s o r d e r , r e f u s a l t o comply, 73,293,981 
Reopened c l a i m , PPD " r e c l a s s i f i c a t i o n " , 2625 

{TPD i s s u e , 339 
V o l u n t a r y payment, 812 

Rate 
Assumed wage, 441 
Average we e k l y wage, 623 
Bonus, 1766 
Burden o f p r o o f , 1186 
Company c a r , use o f , 1092,1522 
C o n t r a c t v s . a c t u a l wages, 1886 
Date o f i n j u r y v s . c u r r e n t e a r n i n g s , 1272 
Gross r e c e i p t s , l e s s p e r c e n t a g e & expenses, 441,917 
H o u r l y pay, 869 
Hub v s . c h a r t m i l e a g e , 2856 
I n c e n t i v e pay, 1302 
I n t e n t a t h i r e , 177,2538,2856 
M u l t i p l e j o b s v s . j o b a t i n j u r y , 83 
O n - c a l l , 311,869,907 
O v e r t i m e i s s u e , 623,1659,1766,2314 
Piecework, 2538 
"Regular employment" d i s c u s s e d , 83,441,907,1766 
R e g u l a r v. o n - c a l l , 2356 
T i p s , 2639 
TPD ( f i r s t c l a i m ) p l u s t r a i n i n g wage (2nd c l a i m ) , 521 
Two employments, 2156,2611 
V a r y i n g h o u r s , 450,907,910,2353,2356,2639 
V a r y i n g work s t a t u s , 907 
Wage a t " t i m e o f i n j u r y " , 1922 
"Wages" d i s c u s s e d , 521 

Temporary p a r t i a l d i s a b i l i t y 
C l a i m a n t ' s r e f u s a l t o c o o p e r a t e , 554,885 
Earned income r e p o r t e d t o IRS, 1715 
Employment, d i f f e r e n t employer, 339 
L a y - o f f , 425,499 
Payment p e n d i n g appeal o f c o m p e n s a b i l i t y i s s u e , 885 
R e f u s a l o f j o b i s s u e , 1627,1802,1921,2309 
Requirements f o r , 1541,1863 
T e r m i n a t i o n , 553,714,812,1232,1921,1955,2628,2810,2863 
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TEMPORARY TOTAL DISABILITY—Temporary p a r t i a l d i s a b i l i t y ( c o n t i n u e d ) 
Two-year l i m i t a t i o n , 2628 
Unemployment b e n e f i t s , 425,499,2098 

T e r m i n a t i o n 
C l a i m a n t ' s agreement t o , 1549 
N o n - t r e a t i n g d o c t o r ' s r e l e a s e t o work, 554,885 
Requirements f o r , g e n e r a l l y , 5,1072,1879 
Suspension 

I n t o x i c a t e d a t IME, 846 
W h i l e i n c a r c e r a t e d , 648 

U n i l a t e r a l 
C l a i m a n t ' s r e f u s a l t o c o o p e r a t e , 554 
I n c a r c e r a t i o n , 238 
R e - a u t h o r i z a t i o n o f TTD a f t e r TPD, 812 
Release t o r e g u l a r work, none, 1223 
Release t o r e g u l a r work, n o t s t a t i o n a r y , 2098 

Vs. e s t a b l i s h m e n t o f e n t i t l e m e n t , 333 
Vs. TPD r a t e o f z e r o , 339,553 

THIRD PARTY CLAIMS 
Assignment o f a c t i o n i s s u e , 687,689 *Bold Page = Court Case* 
C a r r i e r ' s l i e n 

Choice o f law v s . s t a t u t o r y l i e n , 2142 
D i s t r i b u t i o n i s s u e 

A t t o r n e y f e e s , 967 
A t t o r n e y f e e s , e x t r a o r d i n a r y , 1098,2057 
C a r r i e r ' s l i e n 

C l a i m c o s t s , 1609 
IM E / t r e a t m e n t c o s t i s s u e , 377 
Non-complying employer case, 1789 
Vs. f u t u r e r e c o v e r y , 2844 
Vs. n o n - b e n e f i c i a r y ' s share o f e s t a t e , 430 
Vs. s u r v i v i n g spouse's share, 193 
Where u n c o o p e r a t i v e , 1211 

Co s t s , l e g a l , 50,659 
E f f e c t : c a r r i e r a c c e p t s check i n l e s s e r amount, 2835 
F i n a l : permanent d i s a b i l i t y d e t e r m i n e d , 80 
L i m i t a t i o n on Board's a u t h o r i t y , 2144 
S t a t u t o r y f o r m u l a , 2618 
S t r u c t u r e d s e t t l e m e n t , 659 
U n i l a t e r a l r e d u c t i o n o f c a r r i e r ' s share, 2835 

M a l p r a c t i c e s e t t l e m e n t , 1042 
"Paying agency" d i s c u s s e d , 968,1042,1609,1789 
P a y i n g agency's l i e n / e x p e n d i t u r e s 

E x p e r t o p i n i o n c o s t , 659 
F u t u r e expenses, 80,377 
None: non-complying employer case, 533 
Waiver i s s u e , 2618 

P e n a l t y i s s u e , 1947 
S e t t l e m e n t i s s u e 

A p p l i c a b l e law, 2111 
C a r r i e r a p p r o v a l , d e n i e d c l a i m , 968,1042 
D i s a p p r o v e d : r e l e a s e o f r i g h t s , 2111 
G e n e r a l l y , 335,492,1199,1211,2844 
Premature p e t i t i o n f o r a p p r o v a l , 1348 
P r e s e n t v s . f u t u r e s e t t l e m e n t , 2844 
Reasonableness i s s u e , 2303 
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TIME LIMITATIONS See AGGRAVATION CLAIM (PROCEDURAL); CLAIMS FILING; REQUEST FOR 
HEARING ( F I L I N G ) ; REQUEST FOR REVIEW (F I L I N G ) ; REQUEST FOR REVIEW—COURTS 

TORT ACTION 
See a l s o : EXCLUSIVE REMEDY 

VOCATIONAL REHABILITATION 
D i r e c t o r ' s Order 

A f f i r m e d 
C o m p e t i t i v e market v s . d i s a b i l i t y , 409 
F a i l u r e t o c o o p e r a t e , 209,785,2548 
No abuse o f d i s c r e t i o n , 2454,2649,2840 
P r e - a u t h o r i z a t i o n o f expenses, 213 
R e g u l a r , s u i t a b l e employment f o l l o w i n g a g g r a v a t i o n , 2840 

Scope o f r e v i e w , 209,409,785,2454,2548 
P e n a l t i e s , 785 
P r o v i s i o n o f , p e n d i n g r e v i e w , 2574 
Time w i t h i n w h i c h D i r e c t o r must r e v i e w , 2649 
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R u s s e l l . Donna J . . 40 Van N a t t a 568 (1988) 1302,1766,2314 
Rustrum. H e r b e r t P.. 37 Van N a t t a 1291 (1985) 2551 
S a l i n a s , Carmen, 42 Van N a t t a 518 (1990) 885 
S a l s b u r y . Kenneth P.. 41 Van N a t t a 565 (1989) 21 
Sasse. Ronald. 42 Van N a t t a 1828 (1990) ..2597 
Sauerbrey, Heinz J.U.. 37 Van N a t t a 1512 (1985) 267,1594,1933,2311 
Savage, P o n a l d L. . 39 Van N a t t a 758 (1987) 348 
S c a r r a t t . Stephen A.. 42 Van N a t t a 607 (1990) 1288 
S c h a f f e r - W r i g h t , M a r g a r e t t . 39 Van N a t t a 1112 (1987) 919 
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Schemmel, Ralph W. . 40 Van N a t t a 951 (1988) 659 
S c h i l l e r , John, 39 Van N a t t a 368 (1987) 903 
S c h i l l i n g , Ronald L.. 42 Van N a t t a 1974 (1990) 2566 
S c h n e i d e r , Melody M., 40 Van N a t t a 1297 (1988) 1870,2001 
S c h o f i e l d , Karen M., 42 Van N a t t a 456 (1990) 1742 
Schrock, C a r l a J. . 42 Van N a t t a 2324 (1990) 2390 
Schroeder, Timothy R.. 41 Van N a t t a 568 (1989) 181,244,309,322,330,449, 

949,983,991,1823,2066,2289,2325,2355,2495,2 513,2816,2850 
Schufa, Frank T. , 41 Van N a t t a 1488 (1989) 1272 
S c h u t t e , L a r r y L. , 38 Van N a t t a 467 (1986) 1087 
S c o t t , Lawrence W.. 40 Van N a t t a 1721 (1988) 526,571,2846 
Seagrove, P e r r y S., 38 Van N a t t a 1420 (1986) 177 
S e a l e s , C l i n t o n F.. J r . , 42 Van N a t t a 268 (1990) ....2634,2746 
Sealev, Sandra J . , 41 Van N a t t a 929 (1989) 1338 
S e a r l e s , W a l t e r R., 41 Van N a t t a 627 (1989) 348,629,657,2060,2751 
S e b a s t i a n , Vernon G., 38 Van N a t t a 1527 (1986) 838,838 
S e e l i g , Joanne L. , 41 Van N a t t a 1665 (1989) 655 
Serna, G l o r i a , 42 Van N a t t a 54 (1990) 1235, 1358 
Severson, G l o r i a A.. 41 Van N a t t a 2109 (1989) 1228,2842 
Sexton, Joseph, 40 Van N a t t a 331 (1988) 670 
Shamberger, Ronald A., 40 Van N a t t a 993 (1988) .298 
Shipman, O r v i l l e D., 40 Van N a t t a 537 (1988) 135,355,451,1271 
S h i r k , James P. , 41 Van N a t t a 90 (1989) 1524 
Shute, D e l o r e s M., 41 Van N a t t a 1028 (1989) 1348 
Simer, Andrew, 37 Van N a t t a 118,154 (1985) 2088 
Simmons, Kenneth M., 41 Van N a t t a 378 (1989) 2732 
Simpson, L i n d a P.. 40 Van N a t t a 958 (1988) 374 
Simpson, W i l l i a m B.. 41 Van N a t t a 1811 (1989) 2481 
S m a r t t , Thelma T. . 40 Van N a t t a 602 (1988) 1117 
Smee, Roy W. , 40 Van N a t t a 1254 (1988) 2504 
S m i t h , C h a r l e s L. , 41 Van N a t t a 75 (1989) 1 
S m i t h , P.L.. 42 Van N a t t a 499 (1990) 1082 
S m i t h , Pebra A. , 42 Van N a t t a 1531 (1990) 2743 
Sm i t h , M a r g a r e t A., 41 Van N a t t a 272 (1989) 1584,2643 
Smi t h . R o b e r t C. . 42 Van N a t t a 899 (1990) 1087,2669 
S m i t h , W i l l i a m C. , 40 Van N a t t a 1259 (1988) 1211 
Snow, Kenneth C. , 39 Van N a t t a 743 (1987) 406,1087 
Snyder, W i l l i a m J.. 41 Van N a t t a 876 (1989) 1987 
Soderstrom, Gary P.. 35 Van N a t t a 1710 (1983) 267,1594,1946,2328 
S o r b e t s , Gregg C. . 38 Van N a t t a 39 (1986) 1884 
Soto, Gerardo V., J r . . 35 Van N a t t a 1801 (1983) 192,1961 
S o u t h w e l l . V i c t o r L.. 41 Van N a t t a 234 (1989) 16,2838 
S p e i g h t , Roy E. . 41 Van N a t t a 2215 (1989) 1961 
S p r a t t , Susan K. , 34 Van N a t t a 1028 (1982) 381 
Spreadborough, Timothy, 37 Van N a t t a 1055 (1985) ....808 
S p r o u l . R i c h a r d L. . 42 Van N a t t a 1516 (1990) 2022,2354 
S t a f f o r d , J e f f e r v K.. 42 Van N a t t a 251 (1990) 1026 
S t a l e v , Eva L. ( P o n e r l . 38 Van N a t t a 1280 (1986) 115 
S t a n l e y , E v e r e t t S.. 39 Van N a t t a 486 (1987) 245 
S t a n l e y , Jane E. . 40 Van N a t t a 831 (1988) 31,157,1413 
S t a r k , P o r i s M. . 42 Van N a t t a 449 (1990) 2353,2356 
S t a r r , H o l l i s t e r L. . 39 Van N a t t a 79 (1987) 816 
S t e i n e r , Raymond. 40 Van N a t t a 381 (1988) 1947 
Stevenson, L i n d a A.. 42 Van N a t t a 86,262 (1990) 910 
S t i e h l . Theron, 42 Van N a t t a 31 (1990) 2313 
S t i e r , Warren F. , 36 Van N a t t a 334 (1984) 405 
S t i n n e t t , Henry H.. 42 Van N a t t a 1187 (1990) 1657,2022 
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S t o r e y , Nancy V.. 41 Van N a t t a 1951 (1989) 1197,1750,2358 
S t r a z i , Randv. 42 Van N a t t a 1116 (1990) 2117 
S t r i p l i n , Woodie R. . 40 Van N a t t a 1301 (1988) 2439 
S u l l i v a n , Lawrence N.. 39 Van N a t t a 88 (1987) 397,1116 
Suvdam. W i l l i a m N. . 41 Van N a t t a 95 (1989) 1281 
Swanqer, Thomas L. , 42 Van N a t t a 887 (1990) 1164,1297,1526,2552 
Swanson, James M. . 40 Van N a t t a 780 (1988) 193 
Swartwout, Sara I . , 41 Van N a t t a 1471 (1989) 476 
Swodeck, Timothy J.. 39 Van N a t t a 341 (1987) 1076,1159 
T a i s a c a n , V i c e n t e M. . 41 Van N a t t a 1005 (1989) 623 
T a l l a n t , John A. , 39 Van N a t t a 344 (1987) 2393 
T a l l a n t , John A. , 42 Van N a t t a 939 (1990) 2320,2474 
T a t e , James D. . 41 Van N a t t a 2247, 2414 (1989) 1989 
T a t e , James D. . 42 Van N a t t a 112 (1990) 2698 
T a y l o r , Raymond P.. 37 Van N a t t a 1082 (1985) 1789 
T a y l o r , R i c h a r d F. . 40 Van N a t t a 384 (1988) 437 
T e e t e r s , Susan K.. 42 Van N a t t a 1115 (1988) 1854,2311 
Thomas, Mary A. . 42 Van N a t t a 1538 (1990) 1989 
Thomas, M y r t l e L. . 35 Van N a t t a 1093 (1983) 2029 
Thomas, W i l l i a m J.. 42 Van N a t t a 841 (1990) 1032,1707 
Thompson, Bryan. 42 Van N a t t a 1532 (1990) 2524 
Thompson, H e r s c h e l J . . 40 Van N a t t a 1670 (1988) 1659 
Thompson, P a t r i c i a S., 42 Van N a t t a 648 (1990) 2104 
Thon, J a n i c e G., 40 Van N a t t a 606 (1988) 1146 
T h o r n t o n , M a r v i n , 34 Van N a t t a 999 (1982) 659,1211,1609,1789,2618, 

2844 
T h u r s t o n , E l e a n o r M. . 40 Van N a t t a 1191 (1988) 2066 
T i c h e n o r , Dale L. . 40 Van N a t t a 867 (1988) 526 
T i g n e r , Rual E. . 40 Van N a t t a 1789 (1988) 239,2643 
T i l l m a n , Buddy, 41 Van N a t t a 239 (1989) 135,1537,1971,2115 
T i t e l , R o b e r t E. . 42 Van N a t t a 2674 (1990) 2665 
T o o l e , C h a r l e n e . 41 Van N a t t a 1392 (1989) 2844 
T r a v i s , P a u l i n e , 37 Van N a t t a 194 (1985) 1351,1608 
T r e m l , James J. , 42 Van N a t t a 2594 (1990) 2615,2707 
T r i g g , L eonard, 41 Van N a t t a 1264 (1989) 447 
T r u i i l l o . J u l i e A.. 40 Van N a t t a 1892 (1988) 381,615,1072,1549,2322 
Tucker, C a r o l l e J . . 36 Van N a t t a 1374 (1984) 522 
T u r p i n , J o e l D. , 41 Van N a t t a 1736 (1989) 367,2818 
Van Santen, Karen K. . 40 Van N a t t a 63 (1988) 47 
Vaughn, E r n e s t L. . 40 Van N a t t a 1574 (1988) 1813 
V e a r r i e r , Karen A. . 42 Van N a t t a 2071 (1990) 2707 
Vernaza, Joseph I . . 42 Van N a t t a 1284 (1990) 1699 
V i o l e t t , George, 42 Van N a t t a 2647 (1990) 2698 
V o l l e n d r o f f , S t e p h a n i e L.. 42 Van N a t t a 945 (1990) .. 1061,1134,2359,2450 
Waasdorp, D a v i d L. . 38 Van N a t t a 81 (1986) 2576 
Waldron. Donald L. . 38 Van N a t t a 461 (1986) 1174 
Waldrupe, Gary L. . 42 Van N a t t a 2623 (1990) ...2871 
Walker, C h e r r y . 40 Van N a t t a 1973 (1988) 1855 
Walker, Teresa L. . 41 Van N a t t a 2283 (1989) 1117,1690,2582 
Walker. W. C r a i g . 37 Van N a t t a 974 (1985) 1061 
W a l l , D a v i d L. . 40 Van N a t t a 861 (1988) 177 
Walsh, M a r i e C. , 41 Van N a t t a 777 (1989) 157,399 
Ward, Jimmie C. . 42 Van N a t t a 1265 (1990) 1367,2060 
Warner, Ronald L. . 40 Van N a t t a 975 (1988) 1896 
Warner, Ronald L.. 40 Van N a t t a 1082 (1988) 276,309,670,935,951,1584, 

2047,2643 
W a t e r s t o n , R o b e r t S.. 41 Van N a t t a 2025 (1989) 977,981,1650 
W a t k i n s - A u b e r t . Sharon, 42 Van N a t t a 2093 (1990) 2378,2407 
Webb, Reine R. . 42 Van N a t t a 477 (1990) 1798 
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W e l t z , W i l l i s N. , 42 Van N a t t a 1933 (1990) 1946 
Wesley, James G. , 40 Van N a t t a 1841 (1988) 1570,1611 
Whitmore, J o e l L. , 41 Van N a t t a 1382 (1989) 1315 
Whit n e y , James D. , 37 Van N a t t a 1463 (1985) 2767 
W i i t a l a , Mark A. , 42 Van N a t t a 196 (1990) 965,2072 
Wiebe, F l o y d L. , 37 Van N a t t a 1295 (1985) 1538 
W i l c o x , B e t t y A. , 39 Van N a t t a 828 (1987) 94 
W i l l i a m s , Robert B., 38 Van N a t t a 119 (1986) 2835 
W i l l i a m s , Romilda, 41 Van N a t t a 1887 (1989) 2117 
W i l l i a m s o n , Thomas W., 39 Van N a t t a 1147 (1987) 76,951,2660 
W i l k i n s o n , Donald W., 37 Van N a t t a 937 (1985) ..342,477 
W i l s o n , D a r r e l l L., 42 Van N a t t a 1200 (1990) 1297,2552 
W i l s o n , Debbie J. , 42 Van N a t t a 586 (1990) 621 
W i l s o n , Joseph, 40 Van N a t t a 66 (1988) 500,1079 
W i l s o n , S t a n l e y , 40 Van N a t t a 387 (1988) 267,1306,1594,1933,1946, 

2311 
W i l s o n , Suzanne S., 41 Van N a t t a 1319 (1989) 476 
W i l s o n , Tana, 40 Van N a t t a 476 (1988) 903,1023,1529,1717,1754, 

2364 
W i r t h , I r i s J. , 41 Van N a t t a 194 (1989) 2608 
Wise, L i n d a L., 42 Van N a t t a 115 (1990) 190,286,309,330,844,951, 

1156,1539,1630,1812,2050,2066,232 5,2416,2466,2513,2595,2615,2668,2725,2804, 
2850 

Witham, Judy, 40 Van N a t t a 1982 (1988) 121,406,617,1213 
Wolf, V i r g i n i a , 40 Van N a t t a 1725 (1988) 23 
Wood, Donald H. , 42 Van N a t t a 1522 (1990) ....2670,2681 
Wood, John C. , 41 Van N a t t a 237 (1989) 500 
Wood, W i l l i a m E. , 40 Van N a t t a 999 (1988) 202,239,844,987 
Wood, W i l l i a m E. , 41 Van N a t t a 2123 (1989) 2340,2608 
Woodraska, Glenn L., 41 Van N a t t a 1472 (1989) 395,579 
Woodward, D a v i d W. , 42 Van N a t t a 615 (1990) 1072 
Woodward, Joseph L., 39 Van N a t t a 1163 (1987) 431,2686 
W r i g h t , L i n d a F. , 42 Van N a t t a 2570 (1990) 2683,2720 
W r i g h t , M a r v i n C. , 41 Van N a t t a 36 (1989) 968,1042 
W r i g h t , W i l l i a m R. , 42 Van N a t t a 1816 (1990) 2085 
W u e l l e t t , Thomas A., 42 Van N a t t a 1927 (1990) 2419 
W v t c h e r l e v , Ronald P., 42 Van N a t t a 931 (1990) 1713 
Y a t e s , Joyce, 37 Van N a t t a 256 (1985) 1766 
Y b a r r a , Jose, 40 Van N a t t a 5 (1988) 1690 
York, Ray Lynn, 35 Van N a t t a 558 (1983) 1823 
Young, L i n d a , 41 Van N a t t a 1070 (1989) ...1036,1372 
Zimmerman, P a v i d S., 40 Van N a t t a 862 (1988) 337,479,2399 
Z w i c k e r , P a r r e l l R., 42 Van N a t t a 136 (1990) 1798 
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ORS 1.150 1629 
ORS 15.080 211 
ORS 15.080(1) 211 
ORS 15.080(8) 211 
ORS 18.160 375,400,447,533,608,618,644,1365,1531,1682, 

1979,2566,2743,2859 
ORS 18.455(1) (b) 1387 
ORS 19.033 680 *Bold Page = Court Case* 
ORS 19.033(1) 695 
ORS 20.096 875 
ORS 20.096(1) 875 
ORS 30.260 e t seq 2163 
ORS 40.060 t o .085 1252 
ORS 40.065 351 
ORS 40.065(2) 304,314,669 
ORS 4 0 . 1 3 5 ( l ) ( q ) 246,1239,2750 
ORS 40.225 785 
ORS 147.005-.375 562,1795,2347 
ORS 147.005(4) 357,562 
ORS 147.005(8) 357 
ORS 147.015 1795 
ORS 147.015(1) 357,562 
ORS 147.015(5) 562,2347 
ORS 147 .015(6) (a) 1795 
ORS 147 .015(6) (b) 1795 
ORS 147 .035 357 
ORS 147.115 1844 , 
ORS 147.125(3) 562 
ORS 147 .155 357 
ORS 147.155(5) 357,562,1844,2347 
ORS 147 .365 1795 
ORS 161.085(7) 562 
ORS 161.085(8) 562 
ORS 161.085(9) 562 
ORS 174.010 641,2135 
ORS 174.120 1035,2343 
ORS 183.310 t o .550 2055 
ORS 183.310(6) 370,939 
ORS 183.310(6) ( c ) 47 
ORS 183.315 958 
ORS 183.315(1) 695,939 
ORS 183.400 298 
ORS 183.450(4) 958 
ORS 183.470 2922 
ORS 183.470(2) 925,2922 
ORS 183.480 939 
ORS 183.480(1) 267,1594,1933,2311 
ORS 183.480(2) 267,1594,1933,1946,2311 
ORS 183.482 695,2902 
ORS 183.482(1) 1933 
ORS 183.482(6) 695 
ORS 183.482(7) 695,2168,2922 
ORS 183.482(8) 695,705,2168,2922 
ORS 183.482(8) (a) 2922 
ORS 183.482(8)(b)(A) 715 
ORS 1 8 3 . 4 8 2 ( 8 ) ( b ) ( B ) 875 
ORS 1 8 3 . 4 8 2 ( 8 ) ( c ) 698,722,1309,1402,2893 
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ORS 187. 
ORS 243. 
ORS 471. 
ORS 471. 
ORS 654. 
ORS 655. 
ORS 655. 
ORS 655. 
ORS 655 
ORS 655 
ORS 655 
ORS 655 
ORS 655. 
ORS 655 
ORS 655 
ORS 655 
ORS 655. 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 

1053, 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 

2873, 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 

1281, 
ORS 656 

2302, 
ORS 656 
ORS 656 
ORS 656 

1559, 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 
ORS 656 

010 ( 3 ) 2769 
676 875 
410 562 
410 ( 3 ) 562 
001 e t sea 2897 
405 t o .450 719 
420 719 
505 e t sea 719,977,1403 
5 1 0 ( l ) ( c ) 30 
515 ...719,977,981,1650 
515 ( 1 ) 716,1650 
520 719,875,1403 
520(1) 719,1403 
520(2) 1650 
520(3) 1403 
525 719,977,981,1403,1650 
535 977,981 
003 2180,2302 
005 2399,2895 
005 ( 5 ) 373 
005 ( 6 ) 447,1750,1969,2049,2180,2435,2584,2634 
005 ( 7 ) 490,1175 
005 ( 7 ) (a) 10,137,158,296,337,406,479,542,602,1039, 
1117,1644,1750,1981,2000,2004,2069,2135,2584,2759,2769 

7 ) ( a ) ( A ) 149 
7 ) ( a ) ( B ) 2399 
7 ) ( b ) 812,1352,2296,2855 
7) ( c ) 1352,2296 
8) 73,268,521,1213,1295,1733,1850,2006,2634, 

8) ( a ) 337,479,527,1295,1704,2171 
10) 2913 
12) 1690,2333 
13) 527,602,1047,1360,1559,2732,2756,2807,2929 
14) 465,1377,1789,2929 
17) 86,201,240,298,381,387,518,536,558,593,987, 

19) 47,188,939,972,1239,1356,1377,1765,2299, 

25) 641,1828,2708,2756,2797 
26) 187,521,1302,1886,2534,2 753,2797 
27) 19,101,154,465,527,641,716,1047,1360,1535, 

19) 
26) 

005 
2667 
005 
005 
005 
2 538,2708,2719,2732,2 756,2783,2801,2807,2929 
006 
006 
006 
010 
012 
012 
012 
017 
017 
018 
018 
018 
018 
020 

53 
1995 
441 
2867 
1619 

2 ) ( a ) 1174,2129 
2) ( b ) 651 

958,1046,2302,2632,2753,2929 
1) 680,1247,1422 

680,2929 
1) 1406,2929 
l ) ( a ) ..680,2929 
1) ( c ) 1406 

2929 

*Bold Page = C o u r t Case* 
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ORS 656.023 251,641,2538,2753,2890 
ORS 656.027 251,465,641,939,958,1828,2328,2534,2538, 

2732,2753,2756,2797,2801,2929 
ORS 656.027(1) 641,2538 
ORS 656.027(2) 527,641,1127 
ORS 656.027(3) 251,2753 
ORS 6 5 6 . 0 2 7 ( 3 ) ( a ) 527,2753 
ORS 6 5 6 . 0 2 7 ( 3 ) ( a ) ( A ) 251,527,2753 
ORS 6 5 6 . 0 2 7 ( 3 ) ( a ) ( B ) 251,2753 
ORS 6 5 6 . 0 2 7 ( 3 ) ( b ) 527,2753 
ORS 656.027(4) ; 1927,2419 
ORS 656.027(9) 1828,2597 
ORS 656.029 465,939,1047,1213,1964,2328,2538,2781 
ORS 656.029(1) 641,958,1213,1964,2781,2801,2929 
ORS 656.029(2) 2328 
ORS 656.029(3) ( a ) 1964 
ORS 656.029(4) 2328 
ORS 656.029(4) ( a ) 2328 
ORS 656.029(4) ( b ) 2328 
ORS 656.033(1) 719 
ORS 656.039(1) 1828 
ORS 656.039(4) 2597 
ORS 656.052 2302,2753,2929 
ORS 656.054 48,274,939,1247,1594,1964,2328,2632,2661, 

2797 
ORS 656.054(1) 211,274,958,1247,1789,1860,2144,2302,2727 
ORS 656.054(2) 1713 
ORS 656.054(3) 48,370 
ORS 656.065 . 1252 
ORS 656.124 2929 
ORS 656.126(1) 327,1645,2716,2890 
ORS 656.126(2) 2716,2890 
ORS 656.128 . 647 
ORS 656.154 193,2929 
ORS 656.156 1611 
ORS 656.156(1) 261,1146,1570,1611,2828 
ORS 656.202 ... . 79,711,1907 
ORS 656.202(2) ; 225,447,711,1272,1575,1907 
ORS 656.204 2913 
ORS 656.204(2) 373 
ORS 656.206 319,508,1367,1717,2472 
ORS 656.206(1) 32,319,571,791,1188,1334,1995,2384 
ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) 14,32,41,125,161,166,177,234,254,276,348, 

365,420,481,488,593,779,869,1142,1188,1262,1324,1419,2060,2307,2384,2425, 
2591,2677,2825 

ORS 656.206(2) 1174 
ORS 656.206(2) ( a ) 348 
ORS 656.206(3) 7,14,32,41,110,125,161,166,177,234,294,314, 

420,459,488,571,573,593,657,699,791,808,1049,1142,1188,1265,1278,1324,1334, 
1340,1632,1937,1995,2168,2307,2374,2531,2552,2591,2677,2762,2916 

ORS 656.206(4) 125 
ORS 656.206(5) ...493,1185 
ORS 656.209 1907 
ORS 656.209(1) 1907 
ORS 656.209(2) 1907 
ORS 656.209(3) 1907 
ORS 656.209(4) 1907 
ORS 656.210 83,441,450,483,576,623,632,676,699,907,917, 

1092,1272,1659,1766,1802,1987,2314,2353,2356,2604,2639,2895 
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ORS 656.210(1) 154,441,521,522,1092,1766,1987,2180 
ORS 656.210(2) 1884,2353,2356 
ORS 656.210(2) ( a ) 869,1766,2356 
ORS 6 5 6 . 2 1 0 ( 2 ) ( a ) ( C ) 1766,2356 
ORS 6 5 6 . 2 1 0 ( 2 ) ( b ) 1766 
ORS 656 .210(2) ( b ) (A) 1886,1922 
ORS 6 5 6 . 2 1 0 ( 2 ) ( b ) ( B ) 1922 
ORS 656.210(2) ( c ) 441,869,1766 
ORS 656.210(3) 264,632,812,1329,1981,2133,2135 
ORS 656.210(26) 1522 
ORS 656.211 623 
ORS 656.212 339,425,499,699,885,1715,1802,1955,2098, 

2309,2628,2658 
ORS 656.214 420,439,571,1879,2739,2895 
ORS 656.214(2) 44,161,221,234,387,439,508,518,545,582,791, 

961,1008,1012,1798,1804,1934' 
ORS 656.214(2) ( c ) 44,2396 
ORS 656.214(2) (d) 2377^,2396 
ORS 6 5 6 . 2 1 4 ( 2 ) ( e ) 2396 
ORS 656 .214(2) ( k ) 1096 
ORS 656.214(5) 32,44,54,146,161,166,177,221,298,319,365, 

381,387,415,420,428,433,459,477,540,545,550,571,582,657,800,854,961,1066, 
1087,1391,1544,1549,1640,1715,1775,1915,1937,1995,2088,2335,2362,2425,2526, 
2732,2846 

ORS 656.216 2607,2647,2698 
ORS 656.216(1) 2647 
ORS 656.218 2913 
ORS 656.218(1) 2546,2913 
ORS 656.218(3) 1419,2449,2913 
ORS 656.218(5) 2449,2913 
ORS 656.222 161,540,571,2035,2435,2846,2909 
ORS 656.230 2330,2647,2698 
ORS 656.230(1) 2330,2607,2647 
ORS 565.230(2) 2647 
ORS 656.236 1843,2071,2093,2104,2111,2307,2345,2378, 

2407,2594,2615,2707,2883,2887 
ORS 656.236(1) 903,1991,2071,2115,2345,2545,2594,2665, 

2707,2883,2887 
ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) 1843,2093,2303,2307,2378,2407,2565,2594, 

2615,2674,2798,2883,2887 
ORS 656.236(1) ( b ) 1843 
ORS 6 5 6 . 2 3 6 ( 1 ) ( c ) 2545 
ORS 656.236(2) 2093,2307,2378,2407,2565,2594,2615,2674, 

2707 
ORS 656.245 152,268,298,381,503,871,993,1087,1120,1146, 

1237,1522,1538,1731,2093,2104,2307,2407,2514,2631,2670,2742,2791,2828 
ORS 656.245(1) 54,81,298,324,415,463,483,612,655,828,829, 

854,910,912,987,1072,1120,1124,1146,1242,1329,1358,1396,1522,1532,1538,1558, 
1597,1601,1612,1690,1702,1793,1915,1923,1967,1989,2030,2128,2129,2174,2180, 
2469,2522,2576,2634,2670,2681,2732,2791 

ORS 656.245(2) 150,655 
ORS 656.245(3) 107,651,828,1120 
ORS 656.245(4) 1538,1989,2129 
ORS 656.248 485,1237 
ORS 656.252 298,651,1237 
ORS 656 .252(1) 1615 
ORS 6 5 6 . 2 5 2 ( 2 ) ( b ) 812 
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ORS 656.254 298,1237 
ORS 656.262 218,238,251,576,676,864,1247,1377,1411, 

1668,1690,1770,1867,2302,2495,2657,2742,2917 
ORS 656.262(1) .. 822,892,2759 
ORS 656.262(2) 981,1026,1857,2049 
ORS 656.262(3) . 274,524,2759 
ORS 656.262(4) 264,311,632,1247,1773,1850,1879,2180,2578, 

2604,2829 
ORS 656.262(5) 2759 
ORS 656.262(6) 27,35,268,304,524,612,635,819,936,993,1197, 

1247,1306,1532,1597,1668,1750,1754,1850,1863,1965,2010,2358,2368,2435,2443, 
2495,2 504,2634,2759,2773 

ORS 656.262(6) ( a ) 1625 
ORS 656.262(6) ( b ) 635 
ORS 656.262(8) 1247,1411,1850,2495,2566,2745 
ORS 656.262(9) ...1042,2178,2180,2504 
ORS 656.262(10) 27,35,53,73,112,156,268,274,284,298,311,330, 

361,367,381,411,413,437,467,473,476,503,524,558,635,676,709,810,819,829,905, 
919,936,968,981,993,1003,1047,1061,1086,1087,1134,1154,1175,1223,1246,1250, 
1312,1321,1329,1352,1365,1528,1532,1555,1588,1597,1619,1659,1668,1690,17 50, 
1758,1763,1836,1847,1'850,1863,1875,1879,1900,2049,2135,2160,2293,2346,2405, 
2435,2487,2504,2514,2543,2584,2599,2602,2608,262 5,2628,2631,2634,2669,2686, 
2698,2750,2759,2863,2869,2878,2895 

ORS 656.262(11) 2296,2514,2812 
ORS 656.262(12) 80,665,919,1003,1086,1828,2296,2489,2514, 

2812,2829 
ORS 656.263(6) 2135 
ORS 656.265 569,650,674,1013,1360,1575,1652 
ORS 656.265(1) 1551,1575,1652,2440 
ORS 656.265(2) 1551 
ORS 656.265(3) 2686 
ORS 656.265(4) 1403 
ORS 656.265(4) (a). 569', 1013 ,11,27 , 1403 ,1551,1575 ,1652 , 2440 
ORS 6 5 6 . 2 6 5 ( 4 ) ( b ) 1551,1575,2578 
ORS 6 5 6 . 2 6 5 ( 4 ) ( c ) 1551,1575 
ORS 656.265(4) ( d ) 1551 
ORS 656.265(5) 875,1127,2538,2578 
ORS 656.266 1039,1516,1934,2797,2873,2882 
ORS 656.268 263,304,493,499,554,639,665,699,892,919,945, 

1072,1086,1183,1674,1680,1802,1836,1948,1969,1972 , 2309, 2376, 2647,2698 
ORS 656.268(1) 240,425,536,554,716,1690,1717,1775,1976, 

2309,2823 
ORS 656.268(2) 154,263,425,538,615,1072,1549,1879,2309 
ORS 6 5 6 . 2 6 8 ( 2 ) ( a ) 1969,2180 
ORS 6 5 6 . 2 6 8 ( 2 ) ( c ) 554,615,1072 
ORS 656.268(3) 19,80,240,304,324,406,615,1363,2180,2296, 

2411,2812 
ORS 6 5 6 . 2 6 8 ( 3 ) ( a ) 1177,2160 
ORS 656.268(3) ( f ) ...1003,1329,2485 
ORS 656.268(4) 456,2180,2625 
ORS 656.268(5) 456,517,808,1832,1896,2180 
ORS 656.268(6) ..'..1183,1625,2376,2489 
ORS 656.268(8) 635,1625,2489 
ORS 656.268(10) 397,526,538,1941,2178,2180 
ORS 656.268(13) ....2178 
ORS 656.270 635 
ORS 656.273 ' 80,98,146,256,287,377,415,503,600,659,714, 

808,861,892,919,977,1082,1086,1101,1211,1609,1731,1745,1846,1951,2104,2180, 
2296,2 514,2 608,2 686,2812,2829 



Van N a t t a ' s ORS C i t a t i o n s 3013 

S t a t u t e Page(s) 

ORS 656.273(1) 23,35,91,98,146,248,256,282,381,385,415,456, 
558,669,912,1021,1286,1511,2135,2500,2504,2524,2 533,2584,2 732,2 746,2812 

ORS 656.273(3) 53,98,175,558,1021,1061,1690,2180,2504,2584 
ORS 656.273(4) 19,146,263,476,631,1101,1792 
ORS 656.273(4) (a) 19,391,631,919,1086,1338,2595 
ORS 656.273(4) (b) 19,631,665,919,1086,1792,2296,2514,2812 
ORS 656.273(4) ( c ) 19,631,983,1832 
ORS 656.273(6) 284,558,799,1021,2504,2584,2686,2745,2746, 

2829 
ORS 656.274(1) 1575 
ORS 656.278 25,80,356,377,501,639,659,680,711,808,924, 

949,1061,1211,1351,1528,1528,1609,1792,1948,2104,2376,2 514,2576,2 704,2715 
ORS 656.278(1) 19,356,476,557,711,983,2168 
ORS 656.278(1) ( a ) 25,62,90,102,138,139,156,187,219,330,355,' 

639,663,711,827,924,1351,1520,1538,1608,1618,1832,2168,2298,2340,2421,2423, 
2576,2820,2854 

ORS 656.278(1) (b) 156,356,501,2449,2715,2722,2742 
ORS 656 .278(2) 557 
ORS 656.278(3) 924,2139 
ORS 656.278(4) 2576 
ORS 656.278(5) 680 
ORS 656.283 t o .304 1650 
ORS 656.283 48,298,485,493,626,635,670,939,1411,1713, 

1907,1923,1946,2055,2302,2657,2 661,2797 
ORS 656.283(1) 48,68,411,413,846,1411,2180,2411,2454,2548, 

2595,2840 
ORS 656.283(2) ' 209,409,785,1228,1403,1411,1778,2454,2548, 

2649,2840 
ORS 656.283(2) ( a ) 2548,2649 
ORS 656.283(2) (b) 2548,2649 
ORS 656.283(2) ( c ) 2548,2649 
ORS 656.283(2) (d) 2454,2548,2649 
ORS 656.283(4) 267,875,1240,1594,2311,2495 
ORS 656.283(5) 618,875 
ORS 656.283(6) 875 
ORS 656.283(7) 346,351,405,467,621,650,784,819,832,842,865, 

873,887,890,92 5,930,985,1000,1008,1018,1029,1056,1084,1093,1096,1112,1133, 
1137,1151,1161,1164,1179,1200,1206,1209,1223,1228,1275,1297,1315,1352,1373, 
1526,1544,1565,1635,1640,1654,1662,1676,1683,1707,1820,1840,1847,1873,1876, 
1934,1950,2001,2016,2022,2039,2062,2094,2104,2109,2117,2168,2335,2 340,2344, 
2350,2354,2362,2391,2414,2417,2463,2507,2526,2542,2552,2562,2611,2620,2623, 
2675,2696,2713,2720,2763,2 773,2777,2784,2799,2805,2814,2846,2871,2886,2922 

ORS 656.283(9) 875 
ORS 656.289(1) 437,875,2789 
ORS 656.289(2) 437 
ORS 656.289(3) 68,142,188,192,198,246,270,395,437,446,454, 

509,626,875,922,939,1035,1052,1079,1239,1356,1667,1765,1961,1989,2180,2343 
ORS 656.289(4) 515,939,939,1519 
ORS 656.291(3) ( c ) ...875 
ORS 656.295 68,142,188,192,246,395,454,509,626,650,695, 

875,922,1035,1052,1239,1356,1377,1413,1667,1765,1961,2055,2177,2335,2343 
ORS 656.295(1) 142,192,202,239,1356,1961 
ORS 656.295(2) 142,188,246,454,509,922,1035,1052,1239,1356, 

1961,2343 
ORS 656.295(3) 68,462,651,875,2113,2394 
ORS 656.295(4) 198 
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ORS 656.295(5) 97,136,177,259,264,304,314,397,411,420,447, 
462,467,490,515,522,586,651,662,670,785,832,835,842,887,890,892,925,928,930, 
958,985,991,1000,1008,1013,1018,1026,1029,1045,1056,1079,1087,1091,1093,1096, 
1112,1137,1151,1159,1161,1164,1179,1194,1200,1209,1223,1228,1275,1297,1307, 
1332,1352,1354,1373,1377,1526,1565,1615,1625,1634,1640,1650,1654,1662,1676, 
1683,1707,1717,1733,1752,1836,1840,1845,1847,1863,1873,1923,2001,2016,2019, 
2039,2062,2066,2085,2094,2117,2178,2289,2299,2325,2335,2340,2344,2350,2354, 
2384,2391,2393,2394,2414,2417,2419,2463,2469,2495,2526,2542,2552,2562,2611, 
2620,2623,2636,2642,2669,2705,2713,2720,2753,2763,2784,2799,2805,2814,2846, 
2850,2855,2859,2871,2873,2878,2886,2904 

ORS 656.295(6) 103,188,202,446,1923 
ORS 656.295(8) 31,59,157,446,454,695,853,972,1241,1813, 

2177,2180,2299,2313,2667,2898 
ORS 656.298 2144,2177,2900 
ORS 656.298(3) . 2343 
ORS 656.298(6) 695,698,705,722,875,1309,1396,2124,2168, 

2922 
ORS 656.298(8) 2898 
ORS 656.301 719 
ORS 656.301(2) 719 
ORS 656.304 2330 
ORS 656.307 25,76,90,132,152,161,181,183,244,309,322, 

343,367,369,406,495,546,606,617,676,693,858,889,949,951,955,971,991,997,1061, 
1213,1221,1309,1311,1336,1377,1417,1433,1584,1630,1747,1823,1857,1896,1981, 
2023,2037,2047,2077,2088,2121,2167,2320,2358,2422,2513,2 518,2642,2643,2713, 
2725,2732,2816,2818,2832 

ORS 656.307(1) 676,1213,2850 
ORS 656.307(1) ( b ) 25 
ORS 656.307(2) 244,322,331,449,512,898,949,983,991,1131, 

1823,2066,2072,2289,2325,2355,2495,2513,2643,2816,2850 
ORS 656.307(3) 488,565,676,1979,1981,2121,2643 
ORS 656.307(5) 173,309,331,369,875,949,991,1060,1417,1433, 

1435,2023,2047,2077,2167,2320,2355,2597,2642 
ORS 656.310(2) 651 
ORS 656.313 446,981,2895 
ORS 656.313(1) 73,188,198,606,885,2425,2574 
ORS 656.313(2) 483,897,1113,2425 
ORS 656.313(3) 2634 
ORS 656.313(4) 606,875,977,2574,2634,2895 
ORS 656.319 493,533,600,1308,2180,2538,2661,2727,2742, 

2759,2917 
ORS 656.319(1) 104,644,679,864,1713,2124,2328,2759 
ORS, 6 5 6 . 3 1 9 ( 1 ) ( a ) 375,400,447,533,608,618, 864,1531,1682,1979, 

2030,2566,2743,2859,2917 
ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) 400,447,533,608,618,864,1365,1531,1682,1979, 

2030,2124,2566,2743,2859,2917 
ORS 656.319(4) 68,477,600,861,1778 
ORS 656.325 858,2485 
ORS 656.325(1) 2055,2454,2516 
ORS 6 5 6 . 3 2 5 ( 1 ) ( a ) 846,1727,1972 
ORS 6 5 6 . 3 2 5 ( 1 ) ( b ) 1087,1727 
ORS 656.325(2) ....1611,2485 
ORS 656.325(3) 245,493,1185,1516 
ORS 656.325(4) 1727 
ORS 656.325(5) 699,1802,2067,2309 
ORS 656.325(6) 493 *Bold Page = C o u r t Case* 
ORS 656.327 1237,1923 
ORS 656.327(1) 1923 
ORS 656.327(2) 1923 
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ORS 6 5 6 . 3 3 1 ( 1 ) ( b ) 104 
ORS 6 5 6 . 3 4 0 ( 1 ) ( b ) ( B ) 381 
ORS 656.382 53,268,437,467,829,899,901,1061,1668,1750, 

1836,1857,2293,2476,2487,2708 
ORS 656.382(1) 27,35,73,156,274,284,298,330,361,367,411, 

413,374,503,524,635,676,810,819,839,875,885,899,901,968,981,993,1003,1047, 
1154,117 5,1246,1250,1312,1352,1363,1365,1528,1532,1597,1619,1659,1668,1690, 
1750,1754,1763,1847,1857,1860,1875,1879,1951,2047,2082,2160,2405,2435,2487, 
2504,2580,2599,2602,2608,2625,2628,2631,2634,2686,2750,2759,2805,2842,2863, 
2869,2878 

ORS 656.382(2) 23,73,76,79,98,149,154,173,183,263,326,362, 
369,397,457,516,568,583,704,719,835,838,838,871,875,901,932,1003,1016,1044, 
1116,1185,1243,1281,1334,1339,1416,1417,1433,1435,1564,1650,1686,1857,1863, 
1941,1989,1994,2035,2037,2050,2173,2295,2300,2346,2387,2435,2485,2487,2597, 
2634,2660,2713,2782,2818,2832,2862,2865,2884,2912 

ORS 656.382(3) 1857,2085 
ORS 656.382(4) 875,1857 
ORS 656.386 1431,1433,1857,2082,2692 
ORS 656.386(1) 1,1,23,31,53,83,206,238,279,309,367,397,476, 

526,611,704,835,875,935,949,955,1288,1309,1311,1417,1431,1433, 1435,1659,1862, 
1958,2037,2077,2082,2088,2167,2300,2320,2324,2390,2435,2440,2466,2478,2485, 
2597,2643,2818,2842 

ORS 656.386(2) 1,23,206,238,279,397,500,611,875,903,1433, 
1686,2842 

ORS 656.388 279,527,1413 
ORS 656.388(1) 1,2,337,835,1309,1413,1591,2300 
ORS 656.388(2) ..704,875,1433,1435 
ORS 656.388(3) 670 
ORS 656.390 2085,2900,2911 
ORS 656.419(1) 1377,1384 
ORS 656.419(3) 1828,2597 
ORS 656.419(5) 647 
ORS 656 .423 . 647 
ORS 656 .427 ( 1 ) 647 
ORS 656 .556 2929 
ORS 656.576 968,1042,1098,1609,1789,2057,2618 
ORS 656.578 t h r o u g h 595 2111,2929 
ORS 656.578 193,1042,1609,1789,2144,2618,2835,2929 
ORS 656.580 687 
ORS 656.580(2) 2140,2144,2618 
ORS 656 .583 687 
ORS 656.583(1) 2618 
ORS 656.587 335,492,687,1211,1348,2111,2144,2303,2844 
ORS 656 .588 875 
ORS 656.591 . 689 
ORS 656.591(2) 687,689 
ORS 656.593 193,687,967,1789,2144 
ORS 656.593(1) 50,193,377,659,687,689,967,1098,1211,1609, 

1789,2057,2140,2618,2835,2844 
ORS 656 .593(1) (a) 50,193,659,967,1098,2057,2618,2835,2844 
ORS 656.593(1) (b) 659,2618,2835,2844 
ORS 656.593(1) ( c ) 80,193,377,659,1211,1609,1789,2618,2835, 

2844 
ORS 656.593(1) (d) 80,193,377,659,1211,1609,1789,2835 
ORS 656.593(2) .50,193,659,1211,1609 
ORS 656.593(3) 50,193,335,377,492,659,659,689,1199,1211, 

1348,1609,1789,2111,2140,2144,2303,2618,2835,2844 
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ORS 656.593(4) 1789 
ORS 656.595 1098,2057 
ORS 656.625 62,90,102,138,156,156,330,501,639,663,824, 

1120,1351,1528,1608,2341,2421,2715,2854 
ORS 656.704 626,1923,1946 
ORS 656.704(1) 687,689,2055 
ORS 656.704(2) 485,676,2055,2902 
ORS 656.704(3) 411,413,488,512,565,626,669,670,680,689,708, 

983,1131,1979,1981,2055,2121,2411,2643,2816 
ORS 656.708 669,680 
ORS 656.708(3) 48 
ORS 656.724 871 
ORS 656.726 44,467,1008,2922 
ORS 656.726(2) 68,485,488,565,1979,1981,2121,2643 
ORS 656.726(3) , . 676 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) 784,832,873,1029,1093,1223,1275,1315,1544, 

1820,1876,1934,1950,1995,2109,2 362,2391,2507,2526,2623,2675,2696,2777,2805, 
2846,2886 

ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) 467,887,925,930,1000,1018,1096,1137,1151, 
1161,1179,1352,1373,1565,1635,1640,1662,1676,1707,1739,1816,1840,1847,2001, 
2016,2039,2062,2094,2335,2350,2463,2611,2763,2784,2814,2871 

ORS 656.726(4) 413,477,485,617,651,949,1798,1844 
ORS 656.727(C) 854 
ORS 656.735 ; 274,370,2302,2753 
ORS 656.735(4) 374 
ORS 656.740 370,2753 
ORS 656.740(1) 370,641,2311,2474 
ORS 656.740(3) 48,1933,1946,2474 
ORS 656.740(4) 48,1933,1946,2311 
ORS 6 5 6 . 7 4 0 ( 4 ) ( c ) 370,626,2534 
ORS 656.794 1989 
ORS 656.802 532,591,592,597,816,901,1144,1218,1261,1272, 

1284,1300,1699,1900,1981,2008,2430,2480,2483,2692,2773,2775 
ORS 656.802(1) 225,271,447,453,633,640,794,1006,1102,1140, 

1149,1193,1259,1309,1318,1399,1595,1711,1781,1981,2480,2 560,2684,2 775,2918 
ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) 2,163,203,220,225,447,698,777,1102,1140, 

1261,1286,1300,1345,1573,1665,1699,1733,1737,1781,2051,2082,2443,2558,2775, 
2882 

ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) 225,513,1102,1170,1193,1261,1286,1555,1573, 
1588,1699,1705,1760,1900,1959,1993,2540,2692,2775,2873 

ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) 225,271,453,532,591,597,633,640,794,816,901, 
' 915,1006,1102,1140,1149,1172,1193,12 55,1259,1261,1272,1284,1286,1300,1318, 
1354,1573,1595,1644,1684,1699,1704,1711,1781,1887,1981,2051,2080,2 7 59,2775 

ORS 656.802(2) 592,804,932,1102,1705,1928,2008,2483,2540 
ORS 6 5 6 . 8 0 2 ( 2 ) ( a ) 513,1102,1555,1705,1900,1928,1993,2483,2692, 

2873 
ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) 1102,1170,1555,1705,1760,1900,1928,2102, 

2430,2483 
ORS 6 5 6 . 8 0 2 ( 2 ) ( c ) 513,1102,1286,1555,1705,1900,1928,1993,2483, 

2540,2692,2873 
ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) 513,1555,1705,1760,1900,1928,1993,2102,2483, 

2692,2873 
ORS 656.802(3) 932 
ORS 656.804 1733,2171,2443 
ORS 656.807 2672,2798 
ORS 656.807(1) 16,1013,1399,2672,2838 
ORS 656 .990(1) 2411 
ORS 657 .155 425 
ORS 659.415 2071 
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S t a t u t e Page(s) 

ORS 677 .495 298 
ORS 684.015(3) 436 
ORS 687 .011(4) 298 
ORS 687 .021(2) 298 
ORS 687.031(1) 298 

ADMINISTRATIVE RULE CITATIONS 

Rule Page(s) 

OAR 137- 76 
OAR 137- 76 
OAR 137- 76 
OAR 137- 76 
OAR 430- 09 
OAR 436- 06 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 
OAR 436- 10 

-030 1615 , 
-030(10) 411,413,899,993,1615,2: 
-040 . 131,150 
- 0 4 0 ( l ) ( a ) 2902 
-040(2) 1731 
-040(2) ( a ) 463,829,1396,1793,1850 
-040(4) 1237 
- 0 4 0 ( 4 ) ( a ) 2030 
-040(7) 1538,1597,1989,2129 

-050(2) 298,1120,1532,2543 
-050(3) 1120 
-050(4) 1120 
- 0 6 0 ( 4 ) ( a ) 53 
-090 27,2902 
-090(1) 27,1237 
-090(2) 1237 
-090(4) 2902 
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OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 

415, 
1066 

OAR 436 
1000 
1223 
1602 
1824 
2085 
2500 
2739 

OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 

1164 
2094 

OAR 436 
1164 
2117 

OAR 436 
OAR 436 

1209 
OAR 436 
OAR 436 
OAR 436 

2623 
OAR 436 

2587 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 
OAR 436 

- 1 0 - 1 1 0 ( 5 ) ( a ) 1306 
15-010(6) 108 

-30-005(2) 1228 
-30-005(9) 1177 
-30-030 1003 
-30-030(5) 2322 
-30-030(7) 1183 
-30-065(5) 493 
-30-065(6) 493 
30-330 508 
30-330 e t seq 387 

-30-340 508 
-30-380 e t seq 32,146,161,166,177,221,298,319,365,381,387, 
420,424,428,459,477,540,545,550,571,573,582,629,645,657,800,818,854,961, 
,1087,1112,1179,1549,1690,1707,1717,1798,1915,1937,1943,2027,2 677,2732 
-35-001 e t seq 467,784,832,842,873,887,890,925,930,985, 
,1008,1018,1029,1056,1081,1093,1096,1112,1137,1151,1161,1164,1200,1209, 
,1228,1275,1297,1315,1340,1372,1373,1377,1516,1544,1557,1565,1572,1581, 
,1605,1635,1638,1640,1654,1676,1702,1707,1739,1752,1775,1804,1814,1820, 
,1840,1847,1854,1873,1876,1879,1934,1950,2001,2016,2027,2039,2045,2062, 
,2094, 2109, 2117, 2299, 2305, 2335, 2350, 2362., 2364, 2382, 2391, 2408, 2417, 2435, 
,2 507,2 52 6,2552,2587,2611,2620,2623,2651,2675,2683,2696,2713,2 720,2729, 
,2763,2777,2784,2799,2805,2846,2871,2886 
-35-002 1352 
-35-003 841,1352,2088,2463 
-35-005(1) . 1544,2109,2570,2623,2683,2720,2871 
-35-005(2) 925,1228,2587 
- 3 5 - 0 0 5 ( 2 ) ( a ) 1114 
-35-005(4) 925,1228 
-35-010 800,2570 
-35-010 t h r u -260 842,887,890,985,1008,1056,1096,1112,1161, 
,1209,1228,1373,1557,1635,1638,1640,1654,1662,1804,1847,1879,2039,2062, 
,2117,2364,2382,2417,2570,2587,2651,2713,2799,2871,2886 
-35-010(1) 842,887,890,985,1008,1056,1096,1112,1161, 
,1209,1228,1373,1557,1602,1635,1638,1640,1654,1847,1879,2039,2062,2094, 
,2886 
-35-010(2) 873,1565,1707,1816,1879,2364,2382 
- 3 5 - 0 1 0 ( 2 ) ( a ) 784,842,890,1008,1056,1096,1112,1126, 
, 1373,1640,1662,1707,1739,1816,1824,2039,2062 

(b) 2299,2364,2570,2683 
890,985,1056,1096,1164,1209,1526,2016 
890,1126,1164,1635,1654,1662,1739,2039,2109, 

-35-010(2 
-35-010(3 
-35-010(6 
,2799 
-35-010(7 
,2651,2713,2799,2871 

1252,1544,2109,2120,2382,2394,2414,2570, 

-35-010(8) 1662 
- 3 5 - 0 2 0 ( 2 ) ( a ) 1164 
35-030 1879 
35-030(5) 1814,1879 
35-030(6) 1096,1879 
35-040 1879 

-35-040(2) 1814 
- 3 5 - 0 4 0 ( 2 ) ( a ) 1739,1879 
-35-040(3) 1096,1879 
-35-050 1544 
-35-050(3) 1879 
-35-050(6) 1814 
-35-060 1544 
-35-060(1) t h r u ( 9 ) 1008 
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OAR 436-35-060 (1) ••• 
OAR 436-35-060 [3) 
OAR 436-35-060 (4) 2886 
OAR 436-35-060 (5) . 1879 
OAR 436-35-060 (7) 
OAR 436-35-070 
OAR 436-35-070 (1) 
OAR 436-35-070 (2) 
OAR 436-35-070 (3) 
OAR 436-35-070 (4) 1879 
OAR 436-35-070 (5) 
OAR 436-35-070 [6) 1096,1879 
OAR 436-35-070 (7) 
OAR 436-35-070 (8) 1879 
OAR 436-35-080 (1) 
OAR 436-35-080 (3) 
OAR 436-35-080 [5) 
OAR 436-35-080 (7) 
OAR 436-35-080 (9) 
OAR 436-35-080 [11) 
OAR 436-35-090 
OAR 436-35-090 (1) 
OAR 436-35-100 (1) 1662 
OAR 436-35-100 [2) 
OAR 436-35-100 (4) 
OAR 436-35-100 (6) 
OAR 436-35-100 (8) 
OAR 436-35-110 
OAR 436-35-110 (1) 
OAR 436-35-110 ( l ) ( a ) .1096,1640,2623 
OAR 436-35-110 ( l ) ( b ) 1879 
OAR 436-35-110 (3) 
OAR 436-35-110 ( 3 ) ( a ) 
OAR 436-35-110 ( 3 ) ( b ) 
OAR 436-35-110 [ 3 ) ( c ) , 2587 
OAR 436-35-110 ( 3 ) ( d ) 
OAR 436-35-110 (4) 2109 
OAR 436-35-110 ( 4 ) ( f ) 
OAR 436-35-110 ( 4 ) ( i ) 
OAR 436-35-110 ( 4 ) < j ) 
OAR 436-35-120 [1) 
OAR 436-35-120 (2) 2109 
OAR 436-35-120 (4) 1654 
OAR 436-35-130 2062 
OAR 436-35-130 (1) 2039,2396 
OAR 436-35-170 (1) 
OAR 436-35-180 (12) 1075 
OAR 436-35-190 1011 
OAR 436-35-190 (2) 
OAR 436-35-190 (4) 1164,2109 
OAR 436-35-190 (6) 
OAR 436-35-190 (8) 1164,2039 
OAR 436-35-190 (11) 2039,2109 
OAR 436-35-190 (12) 
OAR 436-35-200 (1) 1126,1654,2039 
OAR 436-35-200 (2) 1164,2039 
OAR 436-35-210 2039,2109 
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OAR 436-35-220(1) . , . 887,890,985,1056,1164,1209,1635,2016,2396, 
2799 

, , 887,890,985,1056,1164,1209,1635,2039,2396 
. . . 890,985,1056,1164,1209,1635,2016,2396 
. . . 2039 
. . . 1114 
. . . 985,1056,1164,1252,2414 
. . . 1164 

OAR 4 3 6 - 3 5 - 2 3 0 ( 4 ) ( b ) .. . . . 2396 
OAR 4 3 6 - 3 5 - 2 3 0 ( 4 ) ( c ) .. . , , 890,1056,1164,1209,1635,2016 
OAR 4 3 6 - 3 5 - 2 3 0 ( 4 ) ( d ) .. . . . 2799 
OAR 436-35-230(5) . . . 1320,1635,2016 
OAR 4 3 6 - 3 5 - 2 3 0 ( 5 ) ( a ) .. , . . 1056,1075,1638,2039 
OAR 4 3 6 - 3 5 - 2 3 0 ( 5 ) ( b ) .. . . . 887,2094 
OAR 4 3 6 - 3 5 - 2 3 0 ( 6 ) ( b ) .. . . . 2109 
OAR 4 3 6 - 3 5 - 2 3 0 ( 6 ) ( b ) ( A ) . . . 1638 
OAR 436-35-230(7) . . . 2039 
OAR 436-35-240 , . , 2039 
OAR 436-35-240(1) . . . 2117 
OAR 436-35-240(2) . . . 890,985,1056,1209 
OAR 436-35-240(4) . . . 2039 
OAR 436-35-250 . . . 1847,2552 
OAR 4 3 6 - 3 5 - 2 5 0 ( 2 ) ( b ) .. . . . 1352 
OAR 436-35-250(3) . . . 1352 
OAR 4 3 6 - 3 5 - 2 5 0 ( 4 ) ( b ) .. . . . 1352 
OAR 4 3 6 - 3 5 - 2 5 0 ( 4 ) ( c ) .. , , , 1352 
OAR 4 3 6 - 3 5 - 2 5 0 ( 5 ) ( a ) .. . . . 1352 
OAR 436-35-260(6) , , , 2293 
OAR 436-35-260(7) , , , 2293 
OAR 436-35-270 t h r u -440 . . . . . . 925,930,1000,1018,1137,1161,1164,1179,1200 

1228,1297,1340,1373,1377, 1516,1565,1572,1581,1602,1605,1638,1640,1654,167 6, 
1707,1752,1804,1816,1824, 1840, 1873,2001,202 7,2039,2062,2094,2305,2350,2408, 
2435,2500,2526,2552, 2611, 2651, 2 696,2 739,2 763,2 784,2805 

. . . 1602, 1824,2394 

. . . 467,925,930,1000,1018,1137,1161,1164,1179, 
1200,1228,1297,1340,1373,1377, 1516,1565,1572,1581,1605,1638,1640,1654,167 6, 
1707,1816,1840,1873, 2001, 2027, 2039,2062,2094,2 305,2350,2435,2500,2 611,2 651, 
2777 

. . , 832,975,2335 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) .. . . . 467,832,925,1000,1019,1032,1070,1084,1093, 

1137,1161,1164,1179, 1228, 1252, 1275,1297,1513,1544,1581,1605,1654,1707,1816, 
2016,2039,2045,2062, 2094, 2463, 2 500,2 507,2 52 6,2 536,2 611,2 620,2729,27 77 

OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) 1070,2507,2729 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( c ) 1544 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) 1544 
OAR 436-35-280 467,832,925,1000,1019,1025,1029,1045,1070, 

1081,1084,1093,1137,1161,1164,1179,1200,1223,1228 , 1252,1275,1297,1315,1373, 
1513,1544,1581,1638,1640,1654,1676,1707,1816,1820,1840,1873,1876,1934,2016, 
2039,2045,2062,2085,2094,2350,2362,2391,2463,2500,2 507,2 52 6,2620,2 67 5,2777, 
2784,2805,2850 

OAR 436-35-280(1) . 930,1018,1059 ,1572 ,1648 ,,1668, 1676,1752 , 2001, 
2027,2435,2563,2683,2739 

OAR 436-35-280(2) 1676 
OAR 436-35-280(3) 1676 
OAR 436-35-280(4) 1605,1676,1707,1816,2729,2805 
OAR 436-35-280(5) 1676 
OAR 436-35-280(6) 1137,1605,1676,1707,1816,2729,2805 
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OAR 436-35-280(7) 467,832,925,1000,1019,1029,1032,1070,1081, 
1084,1093,1137,1158,1161,1164,1179,1200,1223,1228,12 52,127 5,1297,1302,1315, 
1340,1513,1516,1544,1561,1565,1581,1602,1605,1638,1640,1654,1676,1707,1787, 
1804,1816,1820,1824,1840,1873,1876,1934,2016,2039,2045,2062,2085,2094,2305, 
2350,2362,2367,2408,2417,2463,2500,2507,2526,2536,2544,2552,2611,2620,2651, 
2675,2696,2720,2729,2777,2784,2805,2846,2871 

OAR 436-35-290 t h r o u g h 310 2062 
OAR 436-35-290 832,1000,1032,1070,1093,1223,1252,1275,1297, 

1340,1373,1513,1516,1581,1654,1676,1707,1873,2016,2039,2045,2085,2305,2463, 
2500,2507,2611,2620,2651,2729,2777,2784 

OAR 436-35-290(1) 2094 
OAR 436-35-290(1) (b) 1565,1568,2367 
OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( a ) 2763 
OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( b ) 1200,1605,1640,1775,2062,2350,2850 
OAR 436-35-290(3) 925,1029,1045,1137,1161,1179,1228,1544,1602, 

1804,1820,1824,1934,2391,2526,2552,2846 
OAR 436-35-290(4) 467,1084,1164,1605,1816,1876,2675 
OAR 436-35-300 1045,1223 
OAR 436-35-300(1) ( b ) 1565,1568,2367 
OAR 4 3 6 - 3 5 - 3 0 0 ( 2 ) ( a ) 2763 
OAR 436-35-300(2) (b) 1200,1373,1605,1640,1775,2062,2350,2850 
OAR 436-35-300(3) 467,832,1000,1032,1070,1093,1223,1252,1275, 

1297,1513,1581,1602,1654,1707,1804,1816,1824,1873,2016,2039,2045,2094,2 305, 
2463,2500,2507,2526,2552,2 611,2620,2651,2729,2777,2784,2846 

OAR 436-35-300(3) (a) 1029,1029,1084,1137,1164,1179,1228,1605, 
1676,2022,2391 

OAR 436-35-300(3) (b) 925,1161,1544,1820,1876,1934,2085,2675 
OAR 436-35-300(4) 467,832,925,933,1000,1025,1029,1032,1070, 

1084,1093,1137,1161,1164,1179,1223,1228,1252,1275,1297,1340,1513,1516,1544, 
1568,1581,1602,1605,1654,1676,1707,1804,1816,1820,1824,1873,1876,1934,2016, 
2039,2045,2085,2094,2305,2391,2463,2 500,2507,2526,2 552,2611,2 620,2651/2675, 
2729,2777,2784,2846 

OAR 436-35-300(5) 467,832,933,1000,1032,1070,1084,1093,1137, 
1161,1179,1223,1228,12 52,127 5,1297,1340,1513,1544,1581,1602,1605,1654,1676, 
1707,1804,1816,1820,1824,1873,1876,1934,2001,2016,2022,2039,2045,2085,2094, 
2305,2391,2463,2500,2507,2542,2552,2611,2620,2651,2675,2729,2777,2784 

OAR 436-35-300(5) (a) 925,1029,1081,1137,1161,1164,1581,1605,1824, 
1834,2526 

OAR 436-35-300(5) (b) 2526,2542,2675,2846 
OAR 436-35-300(6) 832,925,1000,1029,1032,1070,1093,1161,1164, 

1179,1228,127 5,1297,1581,1654,1820,1934,2016,2039,2045,2085,2094,2305,2463, 
2500,2611,2620,2777 

OAR 436-35-310 467,1302,1752,1816,2335,2417,2696 
OAR 436-35-310(1) 1752 
OAR 436-35-310(1) (b) 1565,1568,2367 
OAR 436-35-310(c) & (d) 467 
OAR 436-35-310(2) 1752,2085 
OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) 1373,2085,2335,2763 
OAR 436-35-310(2) (b) 1200,1605,1640,1752,1775,2062,2350,2850 
OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( c ) 1752 
OAR 436-35-310(3) 1193,1544,1752,2085,2335,2394,2408,2417, 

2552,2675,2696,272*9,2784,2846 
OAR 436-35-310(3) (a) 1032,1070,1084,1161,1164,1275,1297,1302, 

1513,1542,1581,1605,1634,1654,1676,1683,1707,17 52,1824,1840,1873,2045,2094, 
2391,2 500,2507,2 526,2 611,2729,2777 

OAR 436-35-310(3) (b) 1045,1516,1602,1683,1752,2651 
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OAR 436-35-310(4) 467,832,925,1019,1045,1081,1093,1137,1158, 
1179,1223,1228,1252,1315,1516,1544,1561,1752,1804,1816,1820,1876,2001,2016, 
2039,2085,2391,2394,2408,2463,2536,2544,2620,2651,2784 

OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) 925,1000,1032,1070,1084,1161,1164,1275,1297, 
1513,1581,1605,1654,1676,1707,1752,1840,1873,2045,2094,2500,2507,2526,2611, 
2729,2777 

OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( b ) 925,1000,1019,1032,1070,1084,1161,1164,1179, 
1252,1275,1297,1513,1544,1581,1605,1634,1654,1676,1707,1752,1840,1873,2045, 
2094,2 500,2 507,2 526,2 536,2544,2611,2729,2 7 77 

OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( c ) 832,1000,1032,1070,1084,1093,1158,1161,1164, 
1252,1275,1297,1513,1544,1581,1605,1654,1676,1683,1707,1752,1840,1873,1876, 
2045,2094,2408,2500,2507,2536,2 544,2611,2729,2777 

OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( d ) 1000,1032,1070,1084,1161,1164,1275,1297, 
1340,1513,1581,1605,1654,1676,1707,1752,1840,1873,1876,2039,2045,2094,2500, 
2507,2611,2729,2777 

OAR 436-35-320 1029,1840,2335,2391,2417 
OAR 436-35-320(1) 1164,1275,2335,2526,2763,2850 
OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) 832,975,1016,1018,1029,1093,1151,1161,1164, 
1179,1200,1228,137 3,1513,1561,1565,1581,1605,1635,1702,1804,1824,202 5,2039, 
2062,2305,2611,2620,2651,2777 

OAR 436-35-320(2) 1032,1544,1816,1950,2500,2507,2536,2846 
OAR 436-35-320(3) 2526 
OAR 436-35-320(4) 1315,1544,1668,1676,1787,1824,1876,2120, 

2350,2 362,2367,2391,2408,2417,2500,2507,252 6,2 536,2 552,2651,2 729,2 763,2768, 
2846,2850 

OAR 436-35-330 1544,2720,2846 
OAR 436-35-330(1) 1605,1707,1816,2620,2675 
OAR 436-35-330(2) t h r u ( 4 ) 1605,1707,1816 
OAR 436-35-330(5) 1605,1707,1816,2507,2620,2675 
OAR 436-35-330(6) . 1605,1707,1816 
OAR 436-35-330(7) 1605,1707,1816,2620,2675 
OAR 436-35-330(8) 1605,1707,1816 
OAR 436-35-330(9) 1032,1179,1605,1707,1816,2507 
OAR 436-35-330(10) 1032,1605,1707,1816 
OAR 436-35-330(11) 1605,1707,1816,2507,2620,2675 
OAR 436-35-330(12) 1605,1707,1816 
OAR 436-35-330(13) 1707,1816,2362,2850 
OAR 436-35-330(14) 1032,1605,1816,2507,2620,2850 
OAR 436-35-330(15) 1707 
OAR 436-35-330(16) 1707 
OAR 436-35-330(17) 1707,2620 
OAR 436-35-330(18) 1707 
OAR 436-35-330(19) 1707,2362,2507,2675,2850 
OAR 436-35-335(13) 1179 
OAR 436-35-335(19) 1179 
OAR 436-35-340(5) 1876 
OAR 436-35-340(15) 2720 
OAR 436-35-350 1804,2552 
OAR 436-35-350(1) 1029,2552 
OAR 4 3 6 - 3 5 - 3 5 0 ( 1 ) ( a ) 1161,1164,2552 
OAR 4 3 6 - 3 5 - 3 5 0 ( 1 ) ( b ) 1164 
OAR 436-35-350(1) ( c ) ... 1161,2552 
OAR 436-35-350(2) 467,925,1029,1045,1081,1093,1126,1200,1228, 

1275,1297,1315,1340,1516,1544,1565,1581,1602,1638,1804,1840,2001,2045,2 305, 
2408,2500,2552,2611,2620,2651,2768,2777,2805 

OAR 436-35-350(3) 467,1126,1161,1200,1228,1297,1840,2394,2 552, 
2620 

OAR 436-35-350(4) 467,1934,2062,2526 
OAR 436-35-350(5) 467 
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OAR 436-35-350(11) 1126,2720 
OAR 436-35-360 1000,1084,1223,1544,1565,1804,1824,2552, 

2611 
OAR 436-35-360(1) 1070,2846 
OAR 436-35-360(2) 1070,1081,1161,1297,1513,1544,1840,2094, 

2350,2846 
OAR 436-35-360(3) 925,1070,1081,1161,1297,1513,1544,1840,2846 
OAR 436-35-360(4) 925,1070,1081,1161,1200,1297,1513,1544,1840, 

2350,2620,2846 
OAR 436-35-360(5) 1070,1081,1161,1297,1513,1544,1840,2350, 

2536,2846 
OAR 436-35-360(6) 832,925,1000,1019,1045,1070,1093,1137,1161, 

1164,1228,1513,1544,1565,1638,1676,1876,1934,2045,2062,2305,2350,2526,2651, 
2777 

OAR 436-35-360(7) 832,925,1019,1045,1070,1093,1161,1164,1228, 
1513,1544,1565,1787,1824,1876,1934,2039,2045,2062,2305,2350,2500,2526,2777 

OAR 436-35-360(8) 1019,1045,1070,1093,1161,1164,1513,1544, 
1565,1787,1876,1934,2039,2045,2062,2305,2350,2408 

OAR 436-35-360(9) 925,1019,1070,1093,1161,1164,1513,1544,1565, 
1787,2062,2305,2651 

OAR 436-35-360(10) 832,925,1093,1137,1161,1164,1200,1228,1565, 
1787,1876,1934,2039,2062,2350,2620,2777 

OAR 436-35-360(11) 925,1084,1093,1137,1158,1161,1164,1200,1228, 
1297,1561,1581,1638,1816,1824,1840,1934,2350,2408,2500,2552,2611,2620,2651, 
2777,2784,2805,2846 

OAR 436-35-375 .2526 
OAR 436-35-380 1544 
OAR 436-35-385 2463 
OAR 4 3 6 - 3 5 - 3 9 0 ( 7 ) ( b ) 2085 
OAR 436-35-395 1654 
OAR 436-35-400(1) 1950,2039 
OAR 436-35-400(4) 1315,1834,2025 
OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( a ) 1834 
OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( b ) 1834 
OAR 436-35-400(4) (b) (B) 1315,1752 
OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( b ) ( F ) 1834 
OAR 436-35-410(4) 1804 
OAR 436-35-420(2) 1377 
OAR 436-35-430(7) 2526 
OAR 436-35-430(8) ..2463 
OAR 4 3 6 - 3 5 - 4 3 0 ( 8 ) ( b ) 2463 
OAR 4 3 6 - 3 5 - 4 3 0 ( 8 ) ( c ) 2463 
OAR 436-35-440 1252 
OAR 436-50-002 676 
OAR 436-50-006 676 
OAR 436-50-008 676 * B o l d Page = C o u r t Case* 
OAR 436-50-010 676 
OAR 436-50-020 676 
OAR 436-50-040(2) 939 
OAR 4 3 6 - 5 0 - 0 4 0 ( 2 ) ( a ) 939 
OAR 436-54-232(1) 2160,2625 
OAR 436-54-320 526 
OAR 436-57-001 e t seq 1907 
OAR 436-57-130(6) 1907 
OAR 436-60-005(1) 2135 
OAR 436-60-005(9) 2071,2707,2883,2887 
OAR 436-60-008 2485 
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OAR 436-60-015(2) 104 
OAR 436-60-020 450,907,2353,2356,2639,2856 
OAR 436-60-020(0) 441 
OAR 436-60-020(2) 521 
OAR 436-60-020(4) 177,441,521,917 
OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) ( a ) 311,441,907,910 
OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) ( b ) 425 
OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) ( c ) 425 
OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) ( g ) 2639 
OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) ( 1 ) 425 
OAR 436-60-020(7) 1659,1766,2314 
OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( a ) 869,1016,1659,2356,2538,2856 
OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( b ) 2856 
OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( c ) 1016,1659,2856 
OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( f ) 2611 
OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( i ) 1659,1766,2314 
OAR 436-60-020(7) ( j ) 1302,1766 
OAR 436-60-030 2098,2309,2658 
OAR 436-60-030(1) 425,499,1715,1955,2611 
OAR 436-60-030(2) 425,499,812,1715,2067 
OAR 436-60-030(3) 425,499,812,1715,1955,2309,2628 
OAR 436-60-030(4) 2628 
OAR 4 3 6 - 6 0 - 0 3 0 ( 4 ) ( a ) 812,1921,2067 
OAR 436-60-030(5) 425,812,1541,1627,1802,1863,1867,2309 
OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) ( c ) 1802,2309 
OAR 436-60-030(6) 1867 
OAR 4 3 6 - 6 0 - 0 3 0 ( 6 ) ( a ) 812 
OAR 4 3 6 - 6 0 - 0 3 0 ( 6 ) ( b ) 425,499 
OAR 436-60-050 2681 
OAR 436-60-050(2) 1053 
OAR 436-60-050(4) 21,655,977,1522 
OAR 436-60-050(5) 828,1522,2681 
OAR 436-60-060 . 2330,2647 
OAR 436-60-070 1087,2681 
OAR 436-60-070(2) 1087 
OAR 436-60-090 1727,1972 
OAR 436-60-090(6) 1972 
OAR 4 3 6 - 6 0 - 0 9 0 ( 6 ) ( d ) 1972 
OAR 4 3 6 - 6 0 - 0 9 0 ( 6 ) ( h ) 1972 
OAR 436-60-105 533,2485 
OAR 436-60-110 1611 
OAR 436-60-110(1) 1611 
OAR 436-60-110(4) 1611 
OAR 436-60-140 1377 
OAR 436-60-140(4) 858,1013 
OAR 4 3 6 - 6 0 - 1 4 0 ( 4 ) ( a ) 2566 
OAR 436-60-145 1843,1991,2115,2345,2545,2665 
OAR 436-60-145(1) 2093,2307,2378,2407,2883,2887 
OAR 436-60-145(3) 1991,2345 
OAR 436-60-145(6) 2345 
OAR 436-60-150(1) 2580 
OAR 436-60-150(3) ...27,293,1867 
OAR 436-60-150(3) ( b ) ....264 
OAR 4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) 437,554,615,981,1321,1857 
OAR 436-60-150(4) 27,615,977,1850,1857,2576 
OAR 436-60-150(5) 2580 
OAR 4 3 6 - 6 0 - 1 5 0 ( 5 ) ( b ) 981 
OAR 436-60-170 526,1941 
OAR 436-60-170(2) 1524 
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OAR , 25,90,363,495,935,1747 
OAR 676 
OAR 676 *Bold Page = 
OAR , , 676 
OAR 2495 
OAR ,,,25,606 
OAR ,,.676 
OAR 676 
OAR 
OAR 
OAR 
OAR 436-61-151(9) 213 
OAR 213 
OAR 1370 
OAR 1370 
OAR 436-65-530(7)(b) 1370 
OAR ,,,1370 
OAR 1995 
OAR ,.,.1850 
OAR 
OAR 211 
OAR .... 211 
OAR 527 
OAR 1247,1411 
OAR 48 
OAR 1789 
OAR 1789 
OAR 
OAR ,,,1177 
OAR ,...2840 
OAR 436-120-005(6)(b) 2840 
OAR 2454 
OAR .... 2454 
OAR 
OAR 2454 
OAR 209,2840 
OAR- 2840 
OAR 507 
OAR ,,,.2454 
OAR 1688 
OAR 209 
OAR 409 
OAR 2649 
OAR ,,.2649 
OAR 
OAR 2454 
OAR 436-120-210(2) t h r u (4) ... 2454 
OAR 2454,2548,2649 
OAR 2454 
OAR ,,,1896 
OAR 2897 
OAR , , 1402 
OAR 1402 
OAR 1402 
OAR ,,..411,413,899 
OAR 835 
OAR 1026 
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OAR 438-05-046(1)(b) 454,509,1052,1356,2343 
OAR 438-05-046(2)(a) 509,1684 
OAR 438-05-046(2)(b) 509 
OAR 438-05-055 1026,1850,2566 
OAR 438-05-060 2566 
OAR 438-05-065 1183 
OAR 438-05-075 1120 
OAR 438-06-031 244,477,617,618,1026,1300,1798 
OAR 438-06-040 1969 
OAR 438-06-045 2549 
OAR 438-06-065(1) 363,1156 
OAR 438-06-065(2) 1156 • 
OAR 438-06-070 939,955,2904 
OAR 438-06-071 394,405,420,443,445,579,583,621,783,931,965, 

1133,1240,1332,1349,1863,2072,2289,2320,2322,2403,2442,2517,2765,2789,2858, 
2866,2922 

OAR 438-06-071(1) 2549 
OAR 438-06-071(2) 2322,2511 
OAR 438-06-081 196,420,443,579,621,783,848,965,1235,1240, 

1349,2072,2403,2517,2638,2858,2922 
OAR 438-06-081(2) 196,2638 
OAR 438-06-081(3) 2495 
OAR 438-06-085 2072,2403,2442,2765,2922 
OAR 438-06-091 1171,1186,1235 
OAR 438-06-091(3) 865 
OAR 438-06-091(4) 848 
OAR 438-07-005 715 
OAR 438-07-005(3) 485,651,938,1884,2372 
OAR 438-07-005(3)(b) 123,2491 
OAR 438-07-005(4) 123,715 
OAR 438-07-005(5) 1061,2789 
OAR 438-07-015 522,549,785,1171,1763,1845,1855,2340,2574, 

2599,2731,2791 
OAR 438-07-015(2) 311,411,413,627,899,993,1250,2574,2608,2669 
OAR 438-07-015(3) 30,627,651 
OAR 438-07-015(4) 30,627,662,1855 
OAR 438-07-015(5) 549,1171,1845,2791 
OAR 438-07-015(6) 627,655,1087,1171 
OAR 438-07-016 260,1087,1855 
OAR 438-07-016(3) 2491 
OAR 438-07-017 785,819,1785,2027,2340,2608,2731 
OAR 438-07-018 2791 
OAR 438-07-018(1) 549,1171,1855,2791 
OAR 438-07-018(2) 1845,2791 
OAR 438-07-018(3) 2791 
OAR 438-07-018(4) 549,1171,1855,2791 
OAR 438-07-022 2442,2816 
OAR 438-07-025 477,1798 
OAR 438-07-025(1) 454,931,1203,1624 
OAR 438-07-025(2) 1203,1624 
OAR 438-07-025(2)(b) 1307 
OAR 438-08-020 ....977,1969,2902 
OAR 438-09-001 e t seq 2707,2883,2887 
OAR 438-09-001(1) •. 2069,2093,2307,2378,2407,2707,2883,2887 
OAR 438-09-020 1843 
OAR 438-09-020(1) 1991 
OAR 438-09-020(2)(a) 2345 
OAR 438-09-020(2)(b) 2378,2565 
OAR 438-09-020(3) 1843,1991,2345,2378,2565 
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OAR 438-09-023 1843,1991 
OAR 438-09-025 1843 
OAR 438-09-025(1) 2545 
OAR 438-09-025(2) 1843,1991,2545 
OAR 438-09-030(1) 2674,2798 
OAR 438-10-005 784,832,841,842,873,887,890,925,985,1000, 

1008,1029,1056,1093,1096,1112,1137,1161,1164,1179,1200,1209,1223,1228,1252, 
1275,1315,1373,1565,1635,1640,1654,1676,1707,1840,1847,1873,1950,1995,2001, 
2062,2085,2094,2335,2350,2391,2611 

OAR 438-10-010 467,784,832,873,887,925,930,973,975,1000, 
1018,1029,1093,1096,1137,1151,1161,1179,1223,1252,1275,1315,1352,1373,1565, 
1635,1640,1662,1676,1707,1820,1840,1847,1873,1950, 2001,2016,2039,2062,2085, 
2094,2335,2350,2391,2463,2611,2620,2763,2784,2871 

OAR 438-11-005(1) . 1356 
OAR 438-11-005(3) , 1356 

, 66 
OAR 438-11-020(1) , 26 
OAR 438-11-020(2) .518,844 
OAR 438-11-045(2) . 689 

139,502,711,1528,1948 
.1846,1951 
. 1520 

OAR 438-12-025(2) .156,330,476,1846,1951 
OAR 438-12-032(3) .25,90 

. 2168 

. 2742 

.2168,2820 

. 924 

.62,102,138,156,501,639,663,824,1351,1528, 
1608,2341,2376, 2421,2715,2854 

OAR 438-12-060(1) , 506 
OAR 438-12-062(2) . 2769 

. 2769 
, 516 

OAR 438-12-065(2) .1055,1120,1714,2769 
OAR 438-12-065(3) .132,355,957 

. 196 
OAR 438-14-025(1) . 2320 

.527 
OAR 438-15-005(2) .2,21,131,177,203,245,248,268,276,287,292, 

298,327,337,424 ,554,602,784,796, 875,905,919,938,968,1008,1140,1158,1431 
OAR 438-15-005(7) .473 

. 1067,1569 
OAR 438-15-010(1) , 62,138,156,1429,1835,2341 
OAR 438-15-010(2) . 1857 
OAR 438-15-010(4) .1835,1964,1974,2000,2010,2037,2067,2080, 

2082,2085,2094,2098,2290,2316,2372,2379,2405,2419,2440,2443,2466,2474,2489, 
2504,2518,2522,2534,2536,2538,2558,2572,2580,2584,2587,2628,2639,2657,2660, 
2672,2681,2686,2692,2699,2 710,2713,2725,2743,2746,2759,2773,2781,2782,2791, 
2798,2801,2807,2818,2828,2829,2832,2850,2862,2863,2878,2884 

OAR 43 8 - 1 5 - 0 1 0 ( 4 ) ( a ) , (b) 2862 
OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) ( c ) , (d) 2862 
OAR 43 8 - 1 5 - 0 1 0 ( 4 ) ( e ) , ( f ) 2862 
OAR 438-15-010(4)(g), (h) 2862 
OAR 438-15-010(5) 2,21,29,31,79,110,131,174,177,203,245,248, 

263,268,276,287,292,298,327,337,424,473,554,602,784,796,885,887,905,919,932, 
938,951,968,1008,1140,1146,1158,1185,1288,1309,1431,1520,1569 
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OAR 438-15-010(6) 73,326,399,503,597,618,838,885,889,910,1206, 
1241,1339,1564,1584,1835,1887,1928,1953,1959,2047,2173,2478,2518 

OAR 438-15-020 503 
OAR 438-15-027(1) 1413 
OAR 438-15-027(1)(c) 503 
OAR 438-15-027(1)(d) 157,1429,1835 
OAR 438-15-028(1)(c) 157,399,1429 
OAR 438-15-030 . 298,875,1862,2082 
OAR 438-15-030(1) 875,1862,1958,2324 
OAR 438-15-040 2466 
OAR 438-15-040(1) 1 
OAR 438-15-045 1,1619,1659 
OAR 438-15-055(1) 1686 
OAR 438-15-065 .... . < .1686 
OAR 438-15-070 1686,2295 
OAR 438-15-080 924,1528,2139 
OAR 438-15-085(2) 611,1619,1666,1754 
OAR 438-15-090 949,1060 
OAR 438-15-095 967,1098,2057 
OAR 438-26-015(4) 1907 
OAR 437-47-000 to -095 670 
OAR 438-47-010(5) 670 
OAR 438-47-025 279 
OAR 438-47-030 1 
OAR 438-47-080 670 
OAR 438-47-085 279 
OAR 438-82-030(1) 2347 
OAR 438-82-030(2) 562 
OAR 438-82-045 1844 
OAR 438-82-045(6) 1844 
OAR 438-82-050 1844 
OAR 847-50-010 298 
OAR 847-50-037 298 

LARSON CITATIONS 

Lar s o n Page(s) 

Larson, Workers' Compensation Law, 277 (1984) 465 
Larson, The Law of Workmen's Compensation, Sec. 21.74 10 
1 Larson, WCL, 3-308 to 3-336, Sec. 12 . 00-12 .14 ( f ) 353 
1 Larson, WCL, 3-325 to 3-327, Sec. 12.14(b) 353 
1 Larson, WCL, 3-378, 13.11(d) (1985) 852,1331 
1 Larson, WCL, 13.21 (1985) 1146,2828 
1 Larson, WCL, 13.21 a t 3-415 (1985) 150 
1 Larson, WCL, 13.21 at 3-415 & n. 84 (1985, Supp. 1988) 1146,2828 
1 Larson, WCL, 13.21 at 3-419 to 3-425 (1985) 1146,2828 
1 Larson, WCL, 13.22....; 1427 
1A Larson, WCL, 21.60 (1987) 1291 
1A Larson, WCL 5-383, 27.34 (1985) 2155 
1A Larson, WCL, 29.10 at 5-355 2006 
1A Larson, WCL 6-7, S e c t i o n 31.00 (1979) 1213 
1A Larson, WCL, S e c t i o n 41.31 (1973)., 1117 
IB Larson, WCL, Sec. 41.31 ....684 
IB Larson, WCL, 42.12 (1987) 1053 
1C Larson, WCL, 46.30 2708 
1C Larson, WCL 8-317, 48.00 1645 
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1C Larson, WCL, 48.40 (1982) 1047 
4 Larson, WCL 16-171, 88.00 (1989) 2140 
4 Larson, WCL, 95;12 (1976) 1870 

OREGON RULES OF C I V I L PROCEDURE CITATIONS 

Rule Page(s) 

ORCP 1(A) 2340 
ORCP 10A 1795 
ORCP 36B(1) 785 
ORCP 36B(3) 2340 
ORCP 47C 1098 
ORCP 54A(1) 871 
ORCP 54A(2) 871 
ORCP 54B(3) 680 
ORCP 54B(4) 680 *Bold Page = Court Case* 
ORCP 67B 680,1387 
ORCP 7D 211 
ORCP 7D(3) (a) ( i ) 211 
ORCP 71B 618,2566 
ORCP 71B(1) 104,375,400,447,533,608,644,679,931,1308,1365, 

1531,1682,1979,2030,2124,2743,2859 

OREGON EVIDENCE CODE CITATIONS 

Code Page(s) 

OEC 2 0 1 ( b ) i . . 
ORE 311(1)(m) 

351 
1387 
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Abbott, David R. (WCB 87-13097 e t c . ; CA A50887) 2156 
Adams, Ivan J . (87-12162) 2478 
Adams, James G. (WCB 86-08747 e t c . ; CA A61582) 2124 
Adams, R a n d a l l P. (88-08615 e t c . ) 79,181,296 
Adent, A l f r e d P. (89-26085) 1356 
Afonin, N i k o l a i (86-02478) 1044 
Aguas, R i c a r d o (89-07959) 2783 
Aguilar-Ramos, C a r l o s A. (89-03913) 2391 
A l c a n t a r , John J . (87-188551 e t c . ) 406,617 
Alexander, Steve A. (88-16136) 2572 
A l l e n , J u a n i t a (88-10169) 1627 
A l l e n , Marvin H. (WCB TP-87028; CA A61751) 2140 
A l l e y , Susan (88-01559 e t c . ) 1131 
Alonzo, Maria (88-11045) 338 
Alton, Ralph G. (89-02652 e t c . ) 1650 
Amado, Anthony S., J r . (CV-90002) 1795,1844 
Ames, G o l d i e M. (88-22524) 1657 
Amini, Hamid R. (89-06149) 188 
Amlie, S c o t t M. (88-04803) 361 
Amstutz, Dorothy (88-10611 e t c . ) 339 
Anaya, L o u i s R. (C-00001) 1843 
Andersen, Deborah (88-12163) 513 
Anderson, Mark V. (88-02539) 189 
Anderson, Maynard (84-02795) 1907 
Andre, Jerome S. (88-15523) 861 
Arabia, David C. (88-14034) 1798 
Ari s q u e t a - M a r t i n e z , Jose (89-06673) 2072 
Arms, Tommy V. (88-07597 e t c . ) 367 
Armstrong, Robert D. (WCB 86-02776; CA A51176) 705,1309 
Arnold, Robin A. (88-11286) 137 
Ashley, Robert W. (WCB 86-11499; CA A50458) 708 
Ausbie, Herbert C. (88-08507) 271 
A u s t i n , Bobby L. (87-17300) 631 
Azar, Joseph A. (87-02374) 916 
Babcock, T e r r y L. (88-20883) 1318 
B a c k l i n , Mavis (87-15326) 409 
B a i l , Jason L. (87-15445) 553 
B a i l e y , Donald R. (88-08667 e t c . ) 1358 
B a i l e y , Roger A. (88-16900 e t c . ) 1659 
B a i l e y , Walter G. (88-10986) 796 
Bain, Huarleen (88-18747) 1058 
Baker, Penny J . (87-03591) 296 
Baker, Tanya L. (88-19615 e t c . ) 1870,2094,2818 
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Wheeler, Charles W. (87-13235) 669 
White, Tobert L. (89-09561 etc.) 2832 
Wigger, O l l i e D. (88-12473 etc.) 2416,2627 
W i i t a l a , Mark A. (88-12436) 196 
Wiley, V i c k i e C. (89-02368) 1711 
Wilkinson, Eugene H. (89-08250) 2551 
Wi l l i a m s , Dennis (88-03048 etc.) 253 
W i l l i a m s , Hugh M. (87-19180) 180 
W i l l i a m s , Jan M. (89-01499) 1922 
Wi l l i a m s , J e f f e r y R. (88-17048) 1713 
Wi l l i a m s , Mary E. (WCB 87-00078; SC S36867) 2765 ,2922 
W i l l i a m s , Russell S. (88-21382) 1232 
W i l l i a m s , Wayne E. (89-0735M) 557 
Williamson, Jan K. (88-18040) 1760 
Willingham, Danette A. (87-03093) 113 
W i l l i s , L i l l i e M. (87-14796) 1923 
W i l l i s , R.J. (87-15112) 254 
Willman, Thomas W. (87-19133 etc.) 304 
Wilson, Audie (WCB 87-17907; CA A49975) 676 
Wilson, D a r r e l l L. (88-12951) 1200 
Wilson, Debbie J. (88-07477) 586 
Wilson, Donna J. (88-13422) 1026 
Wilson, Jimmie C. (88-06710 etc.) 612 
Wilson, Jimmie L. (89-05579) 2526 
Wilson, Jon F. (89-20090 etc.) 2595 
Wilson, P a t t i L. (89-08089) 2116,2390 
Wilson, Robin R. (89-20632) 2882 
Wincer, Donald S. (WCB 86-0406M; CA A50113) 711,2342 
Winn, Marty (88-05138) 1013 
Winship, Brenda M. (88-11672) 2443 
Wise, Linda L. (88-06851) 115 
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W i t t , Ralph L. (88-07709) 2628 
Wolgamot, Terry (85-13796) 2531 
Woltersdorf, Marcella L. (88-17931) 1235 
Wood, Donald H. (88-09280) 1522 
Wood, John C. (89-06778 etc.) 1079 
Wood, Nadine (88-10289) 451 
Wood, Ruth L. (88-02465) 1076 
Woodard, David W. (87-14951) 615 
Worthen, David E. (88-22458) 1605 
Wright, Andy J. (87-02002) 522 
Wright, Dick A. (88-14573 etc.) 1156 
Wright, Dick A. (89-01599) 1987 
Wright, Linda F. (89-10549) 2570 
Wright, Marvin C. (WCB TP-88016; CA A51030) 2144,2911 
Wright, W i l l i a m R. (88-13372) 1816 
W u e l l e t t , Thomas A. (83-03294) 1927 
Wytcherley, Ronald D. (88-13310) 931 
Wytcherley, Ronald D. (88^19256) 1713 
Yakes, Audrey L. (89-0503M) 187,1055 
Yancey, Donna L. (89-08853 etc.) 2651 
Young, Mark A. (88-13983) 1793 
Yowell, Jay A. (90-0158M) 1120 
Zapata, G i l b e r t o T. (88-22009) 2065 
Z a r i f i , Mohammad (86-08558) 670 
Zavala, J u l i a (88-08603) 214 
Zearfoss, Robin M. (89-14133) 2656 
Ziemer, Ronald L. (88-16364) 2522 
Zimmerle, David R. (89-08397) 2608 
Zimmerly, Kathlene R. (88-09124) 1928 
Zimmerman, David S. (86-15055) 337 
Zwicker, D a r r e l l R. (86-01392) 137 


