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J a n u a r y 2, 1992 C i t e as 44 Van N a t t a 1 (1992) 1 

I n t h e M a t t e r o f t h e Compensation o f 
DARCINE L. FOX, Claimant 
WCB Case No. 91-02878 

ORDER ON REVIEW 
Emmons, e t a l . , C l aimant A t t o r n e y s 

Steve C o t t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and K i n s l e y . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e H o l t a n ' s 
o r d e r t h a t : (1) d i r e c t e d i t t o pay c l a i m a n t ' s scheduled permanent d i s a b i l i t y 
award a t t h e r a t e o f $305 per degree; and (2) assessed a p e n a l t y f o r SAIF's a l ­
l e g e d l y u n r e a s o n a b l e f a i l u r e t o pay scheduled permanent d i s a b i l i t y a t t h e c o r ­
r e c t r a t e . On r e v i e w , t h e i s s u e s a r e t h e r a t e o f schedul e d permanent d i s a b i l i t y 
and p e n a l t i e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

Rate o f Scheduled Permanent D i s a b i l i t y 

We a f f i r m and adopt t h e p o r t i o n o f t h e Referee's o r d e r w h i c h addressed t h e 
r a t e o f c l a i m a n t ' s scheduled permanent d i s a b i l i t y , w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s December 28, 1990 award o f schedul e d 
permanent d i s a b i l i t y s h o u l d be p a i d a t t h e r a t e o f $305 pe r degree. We agree. 

I n A l a n G. He r r o n , 43 Van N a t t a 267, on rec o n 43 Van N a t t a 1097 ( 1 9 9 1 ) , we 
h e l d t h a t t h e amendment t o ORS 656.214(2), i n 1990 Oregon Laws, c h a p t e r 2, sec­
t i o n 7 w h i c h i n c r e a s e d t h e v a l u e per degree o f scheduled permanent d i s a b i l i t y t o 
$305, a p p l i e d t o a l l awards o f scheduled d i s a b i l i t y made on o r a f t e r May 7, 
1990, r e g a r d l e s s o f t h e d a t e o f i n j u r y . 

A c c o r d i n g l y , because c l a i m a n t ' s award o f scheduled permanent d i s a b i l i t y 
was made a f t e r May 7, 1990, t h e Referee c o r r e c t l y c o n c l u d e d t h a t t h e award 
s h o u l d be p a i d a t t h e r a t e o f $305 per degree. 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e assessed p e n a l t i e s and a t t o r n e y f e e s under ORS 656.262(10) f o r 
SAIF's a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o pay c l a i m a n t ' s compensation a t t h e c o r ­
r e c t r a t e . We do n o t agree. The i n s u r e r contends, and we agree, t h a t i t s con­
d u c t was r e a s o n a b l e because i t f o l l o w e d a v a l i d l y e n a c t e d r u l e when c a l c u l a t i n g 
t h e payments. See fo r m e r OAR 436-35-010(5); ( e f f . October 1, 1990). Mary E. 
Weaver, 43 Van N a t t a 2618, 2619 (1991) ("As a g e n e r a l r u l e , we do n o t i n such 
c i r c u m s t a n c e s , assess a p e n a l t y ; f o r t o do so would p e n a l i z e t h e i n s u r e r f o r 
c o m p l y i n g w i t h a v a l i d a d m i n i s t r a t i v e r u l e . " ) . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g 
a g a i n s t SAIF's r e q u e s t f o r r e v i e w . See ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s , s e r v i c e s on r e v i e w c o n c e r n i n g t h e 
r a t e o f permanent d i s a b i l i t y i s s u e i s $300, t o be p a i d by t h e SAIF C o r p o r a t i o n . 
I n r e a c h i n g t h i s c o n c l u s i o n , . we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 27, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e o r d e r t h a t assessed a p e n a l t y i s r e v e r s e d . The 
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r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w , c o n c e r n i n g 
t h e r a t e o f permanent d i s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an as­
sessed a t t o r n e y f e e o f $300, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

J a n u a r y 3, 1992 ; ; C i t e as 44 Van N a t t a 2 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JACK S. MABE, Claimant 

' WCB Case No. 90-18262 • 
ORDER ON REVIEW 

Sherwood & Coon, Claimant A t t o r n e y s 
Schwabe', e t a l . , Def ense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r w h i c h u p h e l d U n i t e d Em­
p l o y e r s I n s u r a n c e Company's ("UEI") d e n i a l o f c o m p e n s a b i l i t y o f and r e s p o n s i b i l ­
i t y f o r h i s low back c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa­
t i o n . 

C l a i m a n t ' s c l a i m a g a i n s t SAIF, which was schedul e d t o be hea r d a t t h e same 
t i m e as t h i s m a t t e r , was s e t t l e d p r i o r t o h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

We adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g on t h e c o m p e n s a b i l i t y 
i s s u e . 

R e s p o n s i b i l i t y 

The R e f e r e e determined- t h a t c l a i m a n t ' s employment a t UEI's i n s u r e d d i d n o t 
i n d e p e n d e n t l y c o n t r i b u t e t o a p a t h o l o g i c a l w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n and c o n c l u d e d t h a t SAIF remained r e s p o n s i b l e f o r c l a i m a n t ' s l o w back 
i n j u r y . 

We agree w i t h t h e Referee t h a t r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back con­
d i t i o n r e mains w i t h SAIF, b u t we ana l y z e t h i s m a t t e r under t h e Workers' Compen­
s a t i o n A c t as amended by Senate B i l l 1197, e f f e c t i v e J u l y 1, 1990. I d a M. 
Walker, 43 Van N a t t a 1402 (1 9 9 1 ) . We have h e l d t h a t under S e c t i o n 49 o f Senate 
B i l l 1197, a c a r r i e r t h a t i s r e s p o n s i b l e f o r a compensable i n j u r y r e mains r e ­
s p o n s i b l e f o r c o n t i n u e d o r i n c r e a s e d d i s a b i l i t y d u r i n g employment w i t h a l a t e r 
c a r r i e r , u n l e s s t h e c l a i m a n t s u s t a i n s a new i n j u r y o r o c c u p a t i o n a l d i s e a s e d u r ­
i n g t h e subsequent employment. See Donald C. Moon, 43 Van N a t t a 2595 ( 1 9 9 1 ) ; 
R i c a r d o Vasquez, 43 Van N a t t a 1678 (19 9 1 ) . Thus, SAIF, h a v i n g a c c e p t e d t h e 1987 
low back i n j u r y c l a i m , remains r e s p o n s i b l e u n l e s s c l a i m a n t s u s t a i n e d a new com­
p e n s a b l e i n j u r y o r o c c u p a t i o n a l d i s e a s e w h i l e w o r k i n g f o r UEI's i n s u r e d . ' 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) and 656.802. 

Whether c l a i m a n t s u s t a i n e d a new i n j u r y o r d i s e a s e o r an a g g r a v a t i o n o f 
h i s 1987 i n j u r y p r e s e n t s a complex m e d i c a l q u e s t i o n t h a t r e q u i r e s e x p e r t m e d i c a l 
o p i n i o n . U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) , Kassahn v. 
P u b l i s h e r s Paper Co. , 76 Or App 105 (1 9 8 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . The 
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m e d i c a l e v i d e n c e i n d i c a t e s t h a t c l a i m a n t d i d n o t s u s t a i n a new compensable i n ­
j u r y o r o c c u p a t i o n a l d i s e a s e w h i l e UEI was on t h e r i s k . 

3 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. B r e t t , a n e u r o l o g i s t , o p i n e d t h a t 
c l a i m a n t ' s f l a r e up o f symptoms i n June 1990 r e p r e s e n t e d o n l y a symptomatic ag­
g r a v a t i o n o f h i s p r e e x i s t i n g low back c o n d i t i o n . Dr. B r e t t a l s o s t a t e d t h a t 
c l a i m a n t ' s J u l y 1987 i n d u s t r i a l i n j u r y was t h e major c o n t r i b u t i n g cause o f 
c l a i m a n t ' s p r e s e n t c o n d i t i o n and need f o r t r e a t m e n t . 

Dr. Logan, an o r t h o p e d i c surgeon w i t h t h e O r t h o p a e d i c C o n s u l t a n t s a l s o ex­
amined c l a i m a n t . Dr. Logan o p i n e d t h a t c l a i m a n t d i d n o t s u s t a i n a new i n j u r y , 
b u t h i s back c o n d i t i o n was t e m p o r a r i l y a g g r a v a t e d . Dr. Logan f u r t h e r s t a t e d 
t h a t c l a i m a n t ' s symptoms a r e c h r o n i c i n n a t u r e and f o l l o w h i s J u l y 1987 i n j u r y . 

Dr. P h i l l i p s , c h i r o p r a c t o r , o p i n e d t h a t c l a i m a n t ' s l o n g - h a u l d r i v i n g i s a 
maj o r c o n t r i b u t i n g f a c t o r i n c l a i m a n t ' s need f o r t r e a t m e n t and l o s t t i m e f r o m 
work. 

We f i n d Drs. B r e t t and Logan more p e r s u a s i v e t h a n Dr. P h i l l i p s . We gener­
a l l y g i v e g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g p h y s i c i a n . W e i l a n d v. 
SAIF, 64 Or App 810, 814 (1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 1580, w i t h d r a w n 
on o t h e r g r o u n d s , 37 Van N a t t a 1596 (198 5 ) , r e p u b l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . 
Here, we f i n d no p e r s u a s i v e reason n o t t o d e f e r t o c l a i m a n t ' s c u r r e n t t r e a t i n g 
p h y s i c i a n , Dr. B r e t t . F u r t h e r m o r e , Dr. B r e t t ' s o p i n i o n i s s u p p o r t e d by o r t h o p e ­
d i c s u r g e o n , Dr. Logan. A c c o r d i n g l y , we conclude t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h t h a t he s u s t a i n e d a new i n j u r y w h i l e UEI was on t h e r i s k . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 15, 1991 i s a f f i r m e d . 

J a n u a r y 3, 1992 : C i t e as 44 Van N a t t a 3 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT L. TRUMP, Claimant 
WCB Case No. 90-18096 

ORDER ON REVIEW 
P e t e r 0. Hansen, Claimant A t t o r n e y 

Thomas C a s t l e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f reimbursement f o r thermography. On r e v i e w , t h e i s s u e i s 
m e d i c a l s e r v i c e s . We v a c a t e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e e x c e p t i o n o f t h e l a s t 
s e n t e n c e . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t i n i t i a t e d t h i s p r o c e e d i n g a f t e r r e c e i v i n g SAIF's p a r t i a l d e n i a l 
o f h i s t hermography p r o c e d u r e . SAIF contends t h a t c l a i m a n t and h i s d o c t o r s v i o ­
l a t e d OAR 436-10-040(10) by n o t r e q u e s t i n g p r i o r a u t h o r i z a t i o n o f t h e t h e r m o g r a ­
phy p r o c e d u r e . OAR 436-10-040(10) p r o v i d e s t h a t l i q u i d c r y s t a l t h e rmography, 
p h o t o g r a p h i c o r e l e c t r o n i c , i s n o t r e i m b u r s a b l e w i t h o u t p r i o r a u t h o r i z a t i o n . 
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The r u l e a l s o s t a t e s t h a t SAIF may r e q u i r e d o c u m e n t a t i o n t o show why use o f 
t h e r m o g r a p h y i s p r e f e r a b l e t o u s u a l d i a g n o s t i c t e s t s and a l s o p r o v i d e s t h a t SAIF 
may l i m i t t h e number o f t i m e s i t may be used i n each case. The Re f e r e e u p h e l d 
SAIF's d e n i a l o f c l a i m a n t ' s thermography c i t i n g t h i s r u l e . 

We r e c e n t l y h e l d t h a t under amended ORS 656.704(3) " m a t t e r s c o n c e r n i n g a 
c l a i m " o v e r w h i c h t h e Board, and t h u s t h e Hearings D i v i s i o n , - has j u r i s d i c t i o n , 
do n o t i n c l u d e any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r f e e s f o r w h i c h a r e s o ­
l u t i o n p r o c e d u r e i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. S t a n l e y Meyers, 43 
Van N a t t a 2643 ( 1 9 9 1 ) . ORS 656.327 p r o v i d e s a p r o c e d u r e f o r t h e r e s o l u t i o n o f 
d i s p u t e s between a c a r r i e r and t h e i n j u r e d worker c o n c e r n i n g m e d i c a l t r e a t m e n t 
t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f t h e 
r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " 

We c o n c l u d e t h a t t h i s d i s p u t e i n v o l v e s m e d i c a l t r e a t m e n t " i n v i o l a t i o n o f 
t h e r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " T reatment i n v i o l a ­
t i o n o f t h e r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s i s no l o n g e r a 
m a t t e r c o n c e r n i n g a c l a i m o v e r which t h e Hearings D i v i s i o n has j u r i s d i c t i o n . 
ORS 656.327; ORS 656 . 7 0 4 ( 3 ) . Because such d i s p u t e s a r e no l o n g e r m a t t e r s con­
c e r n i n g a c l a i m , o r i g i n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h t h e D i r e c t o r . 
S t a n l e y Meyers, supra. A c c o r d i n g l y , we must v a c a t e t h e R e f e r e e ' s o r d e r f o r l a c k 
o f j u r i s d i c t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 14, 1991 i s v a c a t e d . 

J a n u a r y 6, 1992 C i t e as 44 Van N a t t a 4 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
TODD S. ANDERSON, Claimant 

WCB Case Nos. 90-09651, 89-26233, 90-09650 & 90-09649 
ORDER ON REVIEW 

Malagon, e t a l . , C l a i m a n t A t t o r n e y s 
A l a n Ludwick ( S a i f ) , Defense A t t o r n e y 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f A r b i t r a t o r 
M ongrain's o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r a back c o n d i t i o n ; (2) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s 
d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n ; (3) assessed a 
p e n a l t y f o r SAIF's a l l e g e d l y unreasonable r e s p o n s i b i l i t y d e n i a l ; and (4) awarded 
an assessed f e e o f $2,500 f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g . I n t h e 
a l t e r n a t i v e , SAIF argues t h a t t h e assessed f e e i s e x c e s s i v e . On r e v i e w , t h e 
i s s u e s a r e r e s p o n s i b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and 
m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e A r b i t r a t o r ' s " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

C l a i m a n t ' s c o u n s e l a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e d i n t h e a r b i t r a ­
t i o n p r o c e e d i n g . 
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CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

We r e v i e w t h e A r b i t r a t o r ' s o r d e r s o l e l y on q u e s t i o n s o f law. ORS 
6 5 6 . 3 0 7 ( 2 ) ; T imothy R. Schroeder, 41 Van N a t t a 568 ( 1 9 8 9 ) . Where an a r b i t r a ­
t o r ' s o r d e r i s n o t c o n s i s t e n t w i t h a p p l i c a b l e law, we remand f o r t h e p r o p e r 
a p p l i c a t i o n o f law. See Yolanda Carrasco, 42 Van N a t t a 2289 ( 1 9 9 0 ) . 

The A r b i t r a t o r i n t h e p r e s e n t case concluded t h a t t h e law, as amended by 
Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2., a p p l i e d t o t h i s m a t t e r . The 
p a r t i e s on r e v i e w agree. F u r t h e r , t h e A r b i t r a t o r f o u n d t h a t c l a i m a n t ' s c u r r e n t 
c o n d i t i o n i s p r o p e r l y a n a l y z e d as an o c c u p a t i o n a l d i s e a s e because i t i s n o t t h e 
une x p e c t e d r e s u l t o f a s p e c i f i c i n j u r i o u s i n c i d e n t b u t arose ov e r a p e r i o d o f 
s e v e r a l days. The A r b i t r a t o r t h e n proceeded t o conclu d e t h a t SAIF remained r e ­
s p o n s i b l e f o r c l a i m a n t ' s back c o n d i t i o n because SAIF had n o t p r o v e n t h a t c l a i m ­
a n t had s u s t a i n e d a new o c c u p a t i o n a l d i s e a s e w h i l e employed by L i b e r t y N o r t h ­
w e s t 's i n s u r e d . 

A f t e r c o n d u c t i n g our r e v i e w , we conclude t h a t t h e A r b i t r a t o r ' s o r d e r i s 
c o n s i s t e n t w i t h t h e a p p l i c a b l e law. A c c o r d i n g l y , we a f f i r m t h e A r b i t r a t o r on 
t h e i s s u e o f r e s p o n s i b i l i t y . See Donald C. Moon, 43 Van N a t t a 2679 ( 1 9 9 1 ) ; 
R i c a r d o Vasguez, 43 Van N a t t a 1678 (1991). 

P e n a l t i e s and A t t o r n e y f e e s 

The A r b i t r a t o r found t h a t c l a i m a n t was e n t i t l e d t o a p e n a l t y and c l a i m ­
a n t ' s a t t o r n e y was e n t i t l e d t o one h a l f t h e p e n a l t y i n l i e u o f an a t t o r n e y f e e , 
f o r SAIF's u n r e a s o n a b l e d e n i a l o f r e s p o n s i b i l i t y . We agree w i t h t h e A r b i t r a t o r 
t h a t SAIF d i d n o t have a l e g i t i m a t e doubt, from a l e g a l s t a n d p o i n t , as t o i t s 
l i a b i l i t y . A c c o r d i n g l y , we agree w i t h t h e A r b i t r a t o r ' s c o n c l u s i o n t h a t , based 
upon t h e m e d i c a l e v i d e n c e a t t h e t i m e o f i t s d e n i a l , SAIF's d e n i a l was unreason­
a b l e . Brown v. Argonaut I n s u r a n c e Co., 93 Or App 588 ( 1 9 8 8 ) , c i t i n g N o r g a r d v. 
Ra w l i n s o n s , 30 Or App 999, 1003 (1977). We, t h e r e f o r e , a f f i r m t h e A r b i t r a t o r on 
t h e p e n a l t y i s s u e . 

Assessed A t t o r n e y Fee 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y an assessed f e e o f $2,500 f o r h i s 
s e r v i c e s a t h e a r i n g . ORS 656.307(5) a u t h o r i z e s an i n s u r e r - p a i d a t t o r n e y f e e i f 
c l a i m a n t ' s c o u n s e l a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e s i n t h e a r b i t r a t i o n 
p r o c e e d i n g . The p r o c e e d i n g commences upon t h e Board's r e c e i p t o f a ".307" 
o r d e r . T h e r e f o r e , f e e s may be assessed f o r s e r v i c e s p e r f o r m e d b e f o r e h e a r i n g . 
Kenneth Cage, 43 Van N a t t a 1473 (1991). 

SAIF concedes t h a t c l a i m a n t ' s counsel a c t i v e l y p a r t i c i p a t e d i n a p r e - h e a r -
i n g d e p o s i t i o n . I n t h a t d e p o s i t i o n , c l a i m a n t t o o k t h e p o s i t i o n t h a t SAIF was 
r e s p o n s i b l e . A d d i t i o n a l l y , a t h e a r i n g , c l a i m a n t b r o u g h t o u t t e s t i m o n y t h a t 
t h e r e had been no a c c i d e n t s o r i n j u r i e s d u r i n g h i s subsequent employment w i t h 
L i b e r t y ' s i n s u r e d . Upon our r e v i e w , we conclude t h a t c l a i m a n t ' s a t t o r n e y ac­
t i v e l y p a r t i c i p a t e d a t h e a r i n g and a s s e r t e d t h e p r e v a i l i n g v i e w on t h e r e s p o n s i ­
b i l i t y i s s u e , i . e . , t h a t SAIF i s r e s p o n s i b l e . T h e r e f o r e , we c o n c l u d e t h a t 
c l a i m a n t i s e n t i t l e d t o an assessed f e e . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4), we m o d i f y t h e A r b i t r a t o r ' s award. We c o n c l u d e t h a t 
a r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s d u r i n g t h e a r b i t r a ­
t i o n p r o c e e d i n g i s $1,800. We p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e 
case (as r e p r e s e n t e d by t h e h e a r i n g r e c o r d ) , and t h e r i s k t h a t c l a i m a n t ' s coun­
s e l ' s s e r v i c e s m i g h t go uncompensated. 
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C l a i m a n t r e q u e s t s an a t t o r n e y f e e on r e v i e w . A ".307" o r d e r i s s u e d p r i o r 
t o h e a r i n g and r e s p o n s i b i l i t y was t h e o n l y i s s u e l i t i g a t e d on r e v i e w . However, 
c l a i m a n t t e s t i f i e d t h a t L i b e r t y had a lower r a t e o f t e m p o r a r y d i s a b i l i t y compen­
s a t i o n t h a n SAIF. A c c o r d i n g l y , c l a i m a n t ' s r i g h t t o compensation was a t r i s k o f 
r e d u c t i o n , had SAIF's appeal been s u c c e s s f u l . Inasmuch as t h e r e was a r i s k t h a t 
c l a i m a n t ' s compensation would be reduced had we r e v e r s e d t h e A r b i t r a t o r ' s o r d e r 
and f o u n d L i b e r t y r e s p o n s i b l e , we conclude t h a t c l a i m a n t i s e n t i t l e d t o an i n ­
s u r e r p a i d a t t o r n e y f e e f o r s e r v i c e s on r e v i e w , t o be p a i d by SAIF. See Ray 
S c h u l t e n ' s F o r d v. V i i a n . 105 Or App 294 (1 9 9 1 ) ; O l l i e D. Wiqqer. 43 Van N a t t a 
261 ( 1 9 9 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s on r e v i e w c o n c e r n i n g t h e r e s p o n s i b i l i t y i s s u e i s $750, t o be p a i d by SAIF. 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The A r b i t r a t o r ' s o r d e r i s a f f i r m e d i n p a r t and m o d i f i e d i n p a r t . I n l i e u 
o f t h e R e f e r e e ' s assessed a t t o r n e y f e e award, c l a i m a n t ' s c o u n s e l i s awarded a 
f e e o f $1,800 f o r s e r v i c e s a t h e a r i n g . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s 
c o u n s e l i s awarded an a t t o r n e y f e e o f $750, t o be p a i d by SAIF. The re m a i n d e r 
o f t h e o r d e r i s a f f i r m e d . 

J a nuary 6, 1992 ; : C i t e as 44 Van N a t t a 6 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JACQUELINE ECKERT, Claimant 

Own M o t i o n No. 91-0683M 
OWN MOTION ORDER 

Olson, e t a l . , C l aimant A t t o r n e y s 

The i n s u r e r s u b m i t t e d a c l a i m f o r an a l l e g e d w o r s e n i n g o f c l a i m a n t ' s 
September 28, 1981 r i g h t t h o r a c i c o u t l e t and l e f t s h o u l d e r i n j u r y . C l a i m a n t ' s 
c l a i m was f i r s t c l o s e d on February 11, 1982. The i n s u r e r a c c e p t e d t h e compens­
a b i l i t y o f a proposed l e f t s h o u l d e r s u r g e r y and recommends t h a t we a u t h o r i z e t h e 
payment o f t e m p o r a r y d i s a b i l i t y compensation. 

The Board's own m o t i o n a u t h o r i t y extends t o c l a i m s f o r worsened c o n d i t i o n s 
w h i c h a r i s e a f t e r t h e e x p i r a t i o n o f a g g r a v a t i o n r i g h t s . M i l t e n b e r q e r v. 
Howard's Plumbing, 93 Or App 475 (1988). Here, t h e i n s u r e r reopened c l a i m a n t ' s 
c l a i m on J u l y 9, 1985. T h i s c l a i m was c l o s e d by a September 1, 1988 D e t e r m i n a ­
t i o n Order. However, t h a t D e t e r m i n a t i o n Order was s e t a s i d e as p r e m a t u r e by an 
October 6, 1989 O p i n i o n and Order. The i n s u r e r s u b m i t t e d a D e t e r m i n a t i o n Re­
qu e s t t o t h e E v a l u a t i o n S e c t i o n o f t h e Department o f I n s u r a n c e and Fin a n c e on 
May 2 1 , 1990 and a g a i n on J u l y 6, 1990. However, t h e r e i s no e v i d e n c e t h a t a 
D e t e r m i n a t i o n Order has i s s u e d o r t h a t t h e c l a i m has been c l o s e d . We a c c o r d ­
i n g l y f i n d t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s have n o t y e t e x p i r e d and and con­
c l u d e t h a t we l a c k j u r i s d i c t i o n under ORS 656.278(2). Because we l a c k , j u r i s d i c ­
t i o n t o a u t h o r i z e own m o t i o n b e n e f i t s , we deny c l a i m a n t ' s r e q u e s t and i n s t r u c t 
t h e i n s u r e r t o pr o c e s s c l a i m a n t ' s c l a i m under ORS 656.262 and 656.273. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JOE FERNANDEZ, JR., Claimant 

WCB Case No. 90-18415 
ORDER ON REVIEW 

M i c h a e l B. Dye, Claimant A t t o r n e y 
Gracey & Davidson, Defense A t t o r n e y s 

D a v i d R. Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The a l l e g e d noncomplying employer r e q u e s t s r e v i e w o f Re f e r e e Myzak's o r d e r 
t h a t s e t a s i d e t h e SAIF C o r p o r a t i o n ' s d e n i a l (on b e h a l f o f t h e noncom p l y i n g em­
p l o y e r ) o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s low back c o n d i t i o n . On r e v i e w , 
t h e i s s u e i s a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t e s t a b l i s h e d a compensable a g g r a v a t i o n 
o f h i s low back. We d i s a g r e e . 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was 
convened a f t e r J u l y 1, 1990, h i s c l a i m i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i ­
s i o n s t o t h e Workers' Compensation A c t . See I d a M. Walker, 43 Van N a t t a 1402 
( 1 9 9 1 ) . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a 
worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement 
o f compensation. ORS 656.273(1). To prove a worsened c o n d i t i o n , c l a i m a n t must 
show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n d i m i n ­
i s h e d e a r n i n g c a p a c i t y . Smith v. SAIF, 302 Or 396 .(1986); Edward D. Lucas, 41 
Van N a t t a 22 (1989) r e v ' d on o t h e r grounds Lucas v. C l a r k , 106 Or App 687 
( 1 9 9 1 ) . F u r t h e r , t h e worsened c o n d i t i o n must be e s t a b l i s h e d by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

We agree w i t h t h e Referee t h a t c l a i m a n t ' s c o n d i t i o n has worsened and we 
adopt t h e Refer e e ' s O p i n i o n and Con c l u s i o n s on t h e i s s u e o f c l a i m a n t ' s worsened 
c o n d i t i o n . However, inasmuch as t h e J u l y 12, 1990 mo-ped i n j u r y , w h i c h d i d n o t 
oc c u r i n t h e co u r s e and scope o f c l a i m a n t ' s employment, c o n t r i b u t e d t o h i s wors­
ened c o n d i t i o n , he must a l s o prove l e g a l c a u s a t i o n . 

G e n e r a l l y , a compensable w o r s e n i n g i s e s t a b l i s h e d by p r o o f t h a t t h e com­
p e n s a b l e i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . See 
Ro b e r t E. Leatherman, 43 Van N a t t a 1677 (1991). However, i f t h e r e i s an o f f -
work i n j u r y w h i c h i s t h e major c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n , t h e 
w o r s e n i n g i s n o t compensable. ORS 656.273(1); E l i z a b e t h A. Bonar-Hanson, 43 Van 
N a t t a 2578 ( 1 9 9 1 ) . 

Here, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. W r i g h t , M.D., r e p o r t e d on J u l y 
26, 1990, t h a t c l a i m a n t ' s " r e c e n t a c c i d e n t (by m o t o r c y c l e ) i s l i k e l y t h e p r i m a r y 
cause o f t h e e x a c e r b a t i o n o f p a i n b u t he appears t o have p e r s i s t e n t r o o t com­
p r e s s i o n by h i s s t u d i e s i n November o f 1988 and March o f 1989." 

On December 6, 1990, Dr. W r i g h t c o n c u r r e d w i t h a l e t t e r f r o m c l a i m a n t ' s 
c o u n s e l s t a t i n g t h a t , " a l t h o u g h t h e b i c y c l e a c c i d e n t would be c o n s i d e r e d a 
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s i g n i f i c a n t f a c t o r i n p r e c i p i t a t i n g t h e e x a c e r b a t i o n , i t w o u l d n o t be c o n s i d e r e d 
as t h e m a j o r f a c t o r i n t h e worsened c o n d i t i o n . " 

I n a January 9, 1991 d e p o s i t i o n , Dr. W r i g h t t e s t i f i e d t h a t he was u n a b l e 
t o a s c e r t a i n whether c l a i m a n t ' s compensable i n j u r y was t h e m a j o r cause o f h i s 
worsened c o n d i t i o n . (Ex. 39-20). Dr. W r i g h t t e s t i f i e d t h a t i t was p r o b a b l e 
t h a t t h e i n d u s t r i a l i n j u r y , was t h e major cause. (Ex. 39-20) . However, Dr. 
W r i g h t was r e f e r r i n g t o t h e major cause o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n 
r a t h e r t h a n h i s worsened c o n d i t i o n . (Ex. 39-19). Moreover, Dr. W r i g h t agreed 
w i t h SAIF's c o u n s e l t h a t i t was p r o b a b l e t h a t t h e m o t o r c y c l e a c c i d e n t was t h e 
s i n g l e i n c i d e n t t h a t caused t h e wor s e n i n g he saw on c l a i m a n t ' s MR I " . T r . 20. 
Dr. W r i g h t s t a t e d t h a t i t was p r o b a b l e " t h a t t h e reason t h e MR I l o o k s much worse 
i s t h a t he's had an a g g r a v a t i n g i n j u r y . " ( T r . 2.1). 

Taken as a whole, we i n t e r p r e t Dr. W r i g h t ' s o p i n i o n t o mean t h a t t h e major 
cause o f c l a i m a n t ' s worsened c o n d i t i o n was t h e o f f - w o r k mo-ped a c c i d e n t . A l ­
tho u g h Dr. W r i g h t s i g n e d a concurrence l e t t e r c o n t r a d i c t i n g h i s o r i g i n a l o p i n ­
i o n , we f i n d t h e l e t t e r c o n c l u s o r y as t h e r e i s no e x p l a n a t i o n f o r h i s change o f 
o p i n i o n . A c c o r d i n g l y , we d e c l i n e t o r e l y upon t h e c o n c u r r e n c e l e t t e r . More­
o v e r , Dr. W r i g h t ' s f i n a l s t a t e m e n t on t h e s u b j e c t o f c a u s a t i o n i n d i c a t e s t h a t , 
as he o r i g i n a l l y s t a t e d , he b e l i e v e s t h a t t h e mo-ped a c c i d e n t i s t h e s i n g l e i n ­
c i d e n t w h i c h caused t h e w o r s e n i n g o f c l a i m a n t ' s low back c o n d i t i o n , as ev i d e n c e d 
by t h e MRI t a k e n a f t e r t h e o f f - w o r k a c c i d e n t . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e J u l y 12, 1990 mo-ped a c c i ­
d e n t was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s worsened c o n d i t i o n . A c c o r d ­
i n g l y , c l a i m a n t ' s worsened low back c o n d i t i o n i s n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 7, 1991 i s r e v e r s e d . The SAIF C o r p o r a ­
t i o n ' s d e n i a l (on b e h a l f o f t h e a l l e g e d noncomplying employer) i s r e i n s t a t e d and 
u p h e l d . The Referee's a t t o r n e y f e e award.of $2,000 i s a l s o r e v e r s e d . 

J a n u a r y 6, 1992 : C i t e as 44 Van N a t t a 8 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LORI KEEFAUVER, Claimant 
WCB Case No. 90-04291 

ORDER ON REVIEW 
Karen M. Werner, Claimant A t t o r n e y 
P h i l l i p Nyburg, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
O t t o ' s o r d e r w h i c h s e t a s i d e i t s p a r t i a l d e n i a l o f d i s a b i l i t y and/or t r e a t m e n t 
f o r c l a i m a n t ' s p r e e x i s t i n g s p o n d y l o l i s t h e s i s and s t e n o s i s c o n d i t i o n s . On r e ­
v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 
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CONCLUSIONS OF LAW 

The employer f i r s t a s s e r t s t h a t t h e Board's a c t i o n s on June 25, 1990, do 
n o t q u a l i f y as a convened h e a r i n g because no eviden c e was o f f e r e d o r a d m i t t e d 
and t h e m e r i t s o f t h e case were n o t d i s c u s s e d . A c c o r d i n g t o t h e employer, 
t h e r e f o r e , t h i s case i s s u b j e c t t o t h e new law e f f e c t i v e J u l y 1, 1990, because 
t h i s case a c t u a l l y was n o t l i t i g a t e d u n t i l t h e March 28, 1991 h e a r i n g . 

I n John K. French, 43 Van N a t t a 836, 838-39 ( 1 9 9 1 ) , we c o n c l u d e d t h a t t h e 
Board has a u t h o r i t y t o r e s c h e d u l e o r a c c e l e r a t e a h e a r i n g , p r o v i d e d t h a t i t 
g i v e s p r o p e r n o t i c e under ORS 656.283(5), and t h e n c o n t i n u e s t h e h e a r i n g a t a 
l a t e r d a t e . The c o n t i n u a n c e was j u s t i f i e d i n t h o s e c i r c u m s t a n c e s because t h e 
Board had sc h e d u l e d a number o f cases f o r t h a t day i n o r d e r t o o f f s e t i t s f a i l ­
u r e i n i t i a l l y t o schedu l e a h e a r i n g w i t h i n 90 days o f c l a i m a n t r e q u e s t and i n 
l i g h t o f t h e l e g i s l a t u r e ' s 1990 amendments t o t h e w o r k e r s ' compensation 
s t a t u t e s . I d . 

The June 25, 1990 h e a r i n g t o o k p l a c e and was c o n t i n u e d under t h e same c i r 
cumstances as t h o s e i n French. We, t h e r e f o r e , conclude t h a t t h e Re f e r e e c o r ­
r e c t l y d e c l i n e d t o a p p l y t h e 1990 s t a t u t o r y amendments. 

The R e f e r e e a n a l y z e d t h i s case as a c l a i m f o r an o c c u p a t i o n a l d i s e a s e un­
der f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , c o n c l u d i n g t h a t c l a i m a n t p r o v e d t h a t h e r compens­
a b l e i n j u r y caused her p r e e x i s t i n g back c o n d i t i o n t o become symptomatic. 

We d i s a g r e e t h a t t h i s case i s a p p r o p r i a t e l y a n a l y z e d under f o r m e r 
6 5 6 . 8 0 2 ( 1 ) ( c ) . C l a i m a n t i s a t t e m p t i n g t o o b t a i n compensation f o r t h e symptoms 
o f h e r p r e e x i s t i n g c o n g e n i t a l back c o n d i t i o n on t h e t h e o r y t h a t h e r compensable 
i n j u r y caused h e r p r e e x i s t i n g c o n d i t i o n t o become symptomatic and r e q u i r e medi­
c a l s e r v i c e s . I n such cases, i t i s a p p r o p r i a t e t o examine t h e r e l a t i o n s h i p be­
tween t h e i n j u r y and t h e p r e e x i s t i n g c o n d i t i o n . S c a r r a t t v. H.A. Anderson 
C o n s t r u c t i o n Co., 108 Or App 554, 558 (19 9 1 ) . U n l i k e f o r m e r ORS 656.802, w h i c h 
r e q u i r e s a showing t h a t t h e u n d e r l y i n g c o n d i t i o n has worsened, d i s a b l i n g symp­
toms o f t h e u n d e r l y i n g d i s e a s e a r e compensable i f t h e y a r e caused by an occupa­
t i o n a l i n j u r y , even i n t h e absence o f a wor s e n i n g o f t h e u n d e r l y i n g d i s e a s e . 
See B a r r e t t v. D & H D r y w a l l , 300 Or 325, 300 ( 1 9 8 5 ) , c l a r i f i e d 300 Or 553 
( 1 9 8 6 ) . Moreover, symptoms t h a t r e q u i r e m e d i c a l s e r v i c e s a r e compensable i f 
t h e y a r e caused by an o c c u p a t i o n a l i n j u r y , even i f t h e u n d e r l y i n g d i s e a s e has 
n o t worsened. S c a r r a t t , supra, 108 Or App a t 557-58. 

We a r e persuaded t h a t c l a i m a n t has proven t h a t her compensable i n j u r y 
caused her asymptomatic c o n g e n i t a l back c o n d i t i o n t o become symptomatic and r e ­
q u i r e m e d i c a l s e r v i c e s . C l a i m a n t was t r e a t e d by s e v e r a l d o c t o r s f o r h er low 
back c o n d i t i o n . A l t h o u g h t h e y agreed t h a t c l a i m a n t ' s symptoms were a r e s u l t o f 
her c o n g e n i t a l c o n d i t i o n , o n l y Dr. K i t c h e l , c l a i m a n t ' s t r e a t i n g o r t h o p e d i c s u r ­
geon, d i r e c t l y addressed t h e c a u s a t i o n o f t h e symptoms. Dr. K i t c h e l s t a t e d sev 
e r a l t i m e s t h a t c l a i m a n t ' s i n j u r y caused her p r e e x i s t i n g c o n d i t i o n t o become 
sympto m a t i c . (Exs. 21-1, 23-3, 23F, 2 6 ) . 

The employer urge s us t o r e l y on t h e r e p o r t o f t h e Western M e d i c a l Consul 
t a n t s , w h i c h s t a t e s t h a t c l a i m a n t ' s p r e e x i s t i n g s p i n a l c o n d i t i o n was u n r e l a t e d 
t o h er o c c u p a t i o n a l i n j u r y . (Ex. 2 4 ) . T h e i r o p i n i o n does n o t d i f f e r f r o m t h e 
o t h e r d o c t o r s who saw c l a i m a n t , i n c l u d i n g Dr. K i t c h e l , none o f whom i n d i c a t e d 
t h a t c l a i m a n t ' s c o n g e n i t a l c o n d i t i o n was caused o r worsened by t h e i n j u r y . As 
t h e R e f e r e e n o t e d , however, t h e r e p o r t from t h e Western M e d i c a l C o n s u l t a n t s p r o 
v i d e s no e x p l a n a t i o n f o r t h e e x i s t e n c e o f c l a i m a n t ' s symptoms. We f i n d t h e i r 
r e p o r t o f l i t t l e o r no a s s i s t a n c e . I n s t e a d , l i k e t h e R e f e r e e , we d e f e r t o t h e 
o p i n i o n o f Dr. K i t c h e l , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , and c o n c l u d e t h a t 
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c l a i m a n t has p r o v e n t h a t t h e o n s e t and c o n t i n u a t i o n o f symptoms o f h e r p r e e x i s t ­
i n g c o n d i t i o n were caused by her compensable i n j u r y . 

The employer n e v e r t h e l e s s argues t h a t t r e a t m e n t d i r e c t e d t o c l a i m a n t ' s 
p r e e x i s t i n g c o n d i t i o n i s compensable o n l y i f t h e compensable i n j u r y has p a t h o ­
l o g i c a l l y worsened t h a t c o n d i t i o n . We do n o t agree. Under t h e a p p l i c a b l e law, 
as l o n g as o n g o i n g symptoms o f c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n c o n t i n u e t o be 
r e l a t e d t o h e r compensable i n j u r y , t r e a t m e n t r e l a t e d t o t h o s e symptoms i s com­
p e n s a b l e . S c a r r a t t , supra. Moreover, t h e f a c t t h a t t r e a t m e n t o f c l a i m a n t ' s 
symptoms r e q u i r e s t r e a t m e n t o f her noncompensable p r e e x i s t i n g c o n d i t i o n does n o t 
r e n d e r such t r e a t m e n t i t s e l f noncompensable. See SAIF v. Roam, 109 Or App 169 
(1991) ( t r e a t m e n t o f t h e noncompensable c o n d i t i o n i s compensable where i t i s a 
nec e s s a r y p r e l u d e t o t r e a t m e n t o f t h e compensable i n j u r y ) . 

We n o t e p a r e n t h e t i c a l l y t h a t , under t h e 1990 amendments t o t h e w o r k e r s ' 
compensation law, t r e a t m e n t and d i s a b i l i t y r e s u l t i n g f r o m t h e c o m b i n a t i o n o f 
c l a i m a n t ' s compensable i n j u r y and her p r e e x i s t i n g back c o n d i t i o n s w o u l d be com­
p e n s a b l e o n l y t o t h e e x t e n t t h a t her i n j u r y remained t h e m a j or cause o f t h e r e ­
s u l t i n g c o n d i t i o n . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ; Bahman M. N a z a r i , 43 Van N a t t a 2368 
( 1 9 9 1 ) . 

Because t h e employer r e q u e s t e d r e v i e w and we have n o t d i s a l l o w e d o r r e ­
duced c l a i m a n t ' s compensation, c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed 
a t t o r n e y f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e 
i s $900, t o be p a i d by t h e s e l f - i n s u r e d employer. I n r e a c h i n g t h i s c o n c l u s i o n , 
we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 24, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $900, t o be p a i d by t h e s e l f -
i n s u r e d employer. 

J a n u a r y 6, 1992 C i t e as 44 Van N a t t a 10 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LUIS A. LUGO, Claimant 
WCB Case No. 90-18129 

ORDER ON REVIEW 
Welch, e t a l . , C l a i m a n t A t t o r n e y s 

M i t c h e l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d e m p loyer's d e n i a l o f h i s b i l a t e r a l median entrapment and b i l a t e r a l 
c a r p a l t u n n e l syndrome c o n d i t i o n s . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t , w i t h t h e e x c e p t i o n o f t h e , f i f t h 
and t e n t h p a r a g r a p h s i n t h a t s e c t i o n . We add t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
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On May 23, 1990, Steve Ross, c l a i m a n t ' s s u p e r v i s o r , f i l l e d o u t an a c c i d e n t 
r e p o r t i n w h i c h he s t a t e d t h a t c l a i m a n t had e x p e r i e n c e d a pr o b l e m w i t h p a i n i n 
h i s hand, w r i s t s and arms f o r a p p r o x i m a t e l y two months. Ross r e p o r t e d t h e 
" a c c i d e n t cause" as c o n t i n u o u s t w i s t i n g o f t h e w r i s t w h i l e d r i v i n g a p a l l e t j a c k 
o r s t a n d - u p l i f t . He recommended r o t a t i n g c l a i m a n t t o a d i f f e r e n t p o s i t i o n . 

I n November 1990, c l a i m a n t ' s c o n d i t i o n was diagnosed as b i l a t e r a l c a r p a l 
t u n n e l syndrome by Dr. Baum, D.O. 

Cl a i m a n t was examined on one o c c a s i o n by Dr. Nathan, an ind e p e n d e n t medi­
c a l e xaminer. C l a i m a n t was a l s o examined once by Dr. Baum. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions and O p i n i o n , " w i t h t h e f o l l o w i n g sup­
p l e m e n t a t i o n . 

On r e v i e w , c l a i m a n t contends t h a t t h e Referee e r r e d i n a s s i g n i n g g r e a t e r 
w e i g h t t o t h e o p i n i o n o f Dr. Nathan, an independent m e d i c a l examiner. C l a i m a n t 
argues t h a t Dr. Nathan has n o t r e b u t t e d Dr. Baum's o p i n i o n t h a t c l a i m a n t ' s work 
a c t i v i t y caused h i s c a r p a l t u n n e l syndrome. 

We do n o t agree t h a t t h e Referee e r r e d i n f i n d i n g Dr. Nathan's o p i n i o n 
more p e r s u a s i v e . T h i s case i s s u f f i c i e n t l y complex t h a t c a u s a t i o n must be es­
t a b l i s h e d by e x p e r t m e d i c a l o p i n i o n . Somers v. SAIF, 77 Or App 259, 262 (19 8 6 ) . 
We c o n c l u d e t h a t , as a hand surgeon, Dr. Nathan has more e x p e r t i s e i n t h i s f i e l d 
t h a n Dr. Baum, an o s t e o p a t h i c p h y s i c i a n . A d d i t i o n a l l y , we a g r e e . w i t h t h e Ref­
e r e e t h a t , i n t h i s case, t h e r e i s no reason t o g i v e s p e c i a l d e f e r e n c e t o t h e 
o p i n i o n o f a t r e a t i n g p h y s i c i a n , because r e s o l u t i o n i n v o l v e s e x p e r t a n a l y s i s 
r a t h e r t h a n e x p e r t e x t e r n a l o b s e r v a t i o n . See A l l i e v. SAIF, 79 Or App 284, 287 
( 1 9 8 6 ) . F i n a l l y , we agree w i t h t h e Referee t h a t , because Dr. Baum t r e a t e d 
c l a i m a n t upon one o c c a s i o n o n l y , t h e r e i s no reason t o d e f e r t o him as a t r e a t ­
i n g p h y s i c i a n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 12, 1991 i s a f f i r m e d . 

J a n u a r y 7, 1992 C i t e as 44 Van N a t t a 11 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GEORGE A. FERGUSON, Claimant 

WCB Case Nos. 90-13891 & 90-07687 
ORDER ON REVIEW 

P o z z i , W i l s o n , e t a l . , C l a i m a n t A t t o r n e y s 
W a l lace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r w h i c h : (1) a f f i r m e d a 
March 22, 1990 D e t e r m i n a t i o n Order which awarded no schedul e d permanent p a r t i a l 
d i s a b i l i t y , and (2) i n c r e a s e d c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l ­
i t y award f o r a s h o u l d e r i n j u r y from 30 p e r c e n t (96 d e g r e e s ) , as awarded by a 
June 13, 1990 D e t e r m i n a t i o n Order, t o 33 p e r c e n t (105.6 d e g r e e s ) . On r e v i e w , 
t h e i s s u e , i s e x t e n t o f scheduled and unscheduled permanent d i s a b i l i t y . We a f ­
f i r m i n p a r t and m o d i f y i n p a r t . 
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FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Scheduled D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e e x t e n t o f sc h e d u l e d 
permanent d i s a b i l i t y as s e t f o r t h i n t h e Referee's o r d e r . 

Unscheduled D i s a b i l i t y 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on March 7, 1990, 
and her c l a i m was c l o s e d by D e t e r m i n a t i o n Order on June 13, 1990, we a p p l y t h e 
" s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m ­
a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seg. 

Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and imp a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e app r o ­
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f uns c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

The p a r t i e s do n o t d i s p u t e t h e Referee's v a l u e s f o r age [ 1 ] and e d u c a t i o n 
[ 3 ] . The p a r t i e s a l s o do n o t d i s p u t e t h e impairment f i n d i n g o f 24 1/2 p e r c e n t 
based on: l o s t ranges o f m o t i o n i n t h e s h o u l d e r ; c h r o n i c c o n d i t i o n p u r s u a n t t o 
f o r m e r OAR 436-35 - 3 2 0 ( 4 ) ; r e s e c t i o n o f t h e c l a v i c l e and r e s e c t i o n o f t h e 
acromi o n p u r s u a n t t o fo r m e r OAR 436-35-330(14) and ( 1 5 ) . 

A d a p t a b i l i t y 

The R e f e r e e f o u n d t h a t t h e a d a p t a b i l i t y f a c t o r was 2 under f o r m e r OAR 436-
3 5 - 3 1 0 ( 3 ) . C l a i m a n t argues t h a t she i s e n t i t l e d t o an a d a p t a b i l i t y f a c t o r o f 4 
p u r s u a n t t o f o r m e r OAR 436-35-310(4), because she argues she i s n o t w o r k i n g as a 
r e s u l t o f her compensable r i g h t s h o u l d e r c o n d i t i o n . Dr. M c N e i l l r e l e a s e d c l a i m ­
a n t t o m o d i f i e d work i n t h e l i g h t c a t e g o r y w i t h no r e p e t i t i v e l i f t i n g a t o r 
above s h o u l d e r l e v e l . C l a i m a n t r e t u r n e d t o work i n January 1990, b u t was u n a b l e 
t o c o n t i n u e t o p e r f o r m t h e work. A worker i s n o t c o n s i d e r e d t o have l e f t work 
as t h e r e s u l t o f t h e i n j u r y i f a seasonal j o b ends o r t h e w o r k e r i s l a i d o f f . 
See Lorene E. Y o s t , 43 Van N a t t a 2321 (1 9 9 1 ) ; Cleophas C. Chambliss, 43 Van 
N a t t a 904 ( 1 9 9 1 ) ; Joyce M. Ramirez-Jones, 43 Van N a t t a 342 ( 1 9 9 1 ) . Here, how­
e v e r , c l a i m a n t l e f t h er j o b because she c o u l d n o t p e r f o r m t h e work. Under t h e s e 
c i r c u m s t a n c e s , we agree t h a t c l a i m a n t i s e n t i t l e d t o an a d a p t a b i l i t y f a c t o r o f 4 
p u r s u a n t t o f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( c ) . 

I m p a i r m e n t 

C l a i m a n t argues e n t i t l e m e n t t o an award o f 12 p e r c e n t f o r t o t a l s h o u l d e r 
a r t h r o p l a s t y ( j o i n t r e p l a c e m e n t ) under former OAR 436-35-330(15). The r e c o r d 
c o n t a i n s no e v i d e n c e t h a t c l a i m a n t ' s o p e r a t i o n i n v o l v e d a t o t a l s h o u l d e r j o i n t 
r e p l a c e m e n t . We, t h e r e f o r e , do n o t make an award f o r t o t a l s h o u l d e r a r t h r o ­
p l a s t y . 
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Cl a i m a n t contends she i s e n t i t l e d t o an award f o r l o s s o f s h o u l d e r 
s t r e n g t h due t o p h y s i c a l damage t o t h e s h o u l d e r under f o r m e r OAR 436-35-320(19). 
I n s u p p o r t o f her argument, c l a i m a n t c i t e s t o f i n d i n g s i n t h e Western M e d i c a l . 
C o n s u l t a n t s ' r e p o r t w h i c h was performed b e f o r e c l a i m a n t ' s s h o u l d e r s u r g e r y . 
C l a i m a n t ' s t r e a t i n g p h y s i c i a n and surgeon, Dr. M c N e i l l , i s t h e o n l y p h y s i c i a n t o 
examine c l a i m a n t a f t e r h er s h o u l d e r s u r g e r y when she was m e d i c a l l y s t a t i o n a r y 
w i t h r e g a r d t o her s h o u l d e r c o n d i t i o n . Dr. M c N e i l l o p i n e s t h a t c l a i m a n t ' s im­
p a i r m e n t o f t h e s h o u l d e r i s m i l d . Dr. M c N e i l l a l s o o p i n e s t h a t t h e r e i s no sen­
s o r y , m otor, r e f l e x change o r a t r o p h y and t h a t c l a i m a n t ' s muscle s t r e n g t h i s 
no r m a l . A c c o r d i n g l y , we conclude t h a t c l a i m a n t has n o t pro v e n e n t i t l e m e n t t o an 
award f o r l o s s o f s h o u l d e r s t r e n g t h due t o p h y s i c a l damage. 

Co m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m ­
a n t ' s age v a l u e 1 i s added t o her e d u c a t i o n v a l u e 3, t h e sum i s 4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 4, t h e p r o d u c t i s 16. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 24 1/2, t h e r e s u l t i s 40 1/2 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 
That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . Former 
OAR 436- 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 41 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 12, 1991 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . I n a d d i t i o n t o t h e Referee's and D e t e r m i n a t i o n Order award o f 33 p e r ­
c e n t (105.6 degrees) unscheduled permanent d i s a b i l i t y , c l a i m a n t i s awarded 8 
p e r c e n t (25.6 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r a t o t a l 
award o f 41 p e r c e n t (131.2 d e g r e e s ) . C l a i m a n t ' s a t t o r n e y s h a l l r e c e i v e 25 p e r ­
c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r . However, t h e t o t a l 
a t t o r n e y f e e awarded by t h e Referee and t h e Board Orders s h a l l n o t exceed 
$3,800. The rema i n d e r o f t h e o r d e r i s a f f i r m e d . 

J a n u a r y 7, 1992 C i t e as 44 Van N a t t a 13 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RODNEY H. GABEL, Claimant 

WCB Case Nos. 90-01883 & 90-14619 
ORDER ON RECONSIDERATION 

A l l e n , S t o r t z , e t a l . , C l aimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

CNA I n s u r a n c e Companies r e q u e s t s r e c o n s i d e r a t i o n o f our December 1 1 , 1991 
Order on Review. I n t h a t o r d e r , we concluded t h a t : (1) t h e t e n o s y n o v i t i s and 
c a r p a l t u n n e l syndrome (CTS) c o n d i t i o n s a r e compensable; (2) t h e SAIF Corpora­
t i o n i s r e s p o n s i b l e f o r c l a i m a n t ' s t e n o s y n o v i t i s c o n d i t i o n ; and (2) CNA i s r e ­
s p o n s i b l e f o r h i s r e c u r r e n t CTS c o n d i t i o n . 

On r e c o n s i d e r a t i o n , r e l y i n g on L i b e r t y Northwest I n s . Corp. v. Spurgeon, 
109 Or App 566 ( 1 9 9 1 ) , CNA contends t h a t SAIF i s r e s p o n s i b l e f o r c l a i m a n t ' s r e ­
c u r r e n t CTS c o n d i t i o n because: (1) c l a i m a n t ' s r e s i d u a l s u r g i c a l s c a r r i n g f r o m 
CNA's a c c e p t e d CTS c l a i m was a p r e d i s p o s i t i o n ; and (2) t h e t e n o s y n o v i t i s c o n d i ­
t i o n caused by subsequent work a c t i v i t i e s a t SAIF's i n s u r e d was t h e a c t i v e con­
t r i b u t o r t o t h e need f o r t h e second CTS s u r g e r y . 
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Spurgeon d e a l t s o l e l y w i t h t h e i s s u e o f c o m p e n s a b i l i t y o f an o c c u p a t i o n a l 
d i s e a s e c l a i m . T h e r e f o r e , Spurgeon i s i n a p p o s i t e t o t h e i s s u e o f r e s p o n s i b i l ­
i t y . I n i t s r e q u e s t f o r r e c o n s i d e r a t i o n , CNA i s n o t a r g u i n g t h a t t h e r e c u r r e n t 
CTS c o n d i t i o n i s n o t compensable. F u r t h e r m o r e , a l t h o u g h Dr. E l l i s o n n o t e d a 
c o n t r i b u t i o n f r o m t h e t e n o s y n o v i t i s c o n d i t i o n t o t h e r e c u r r e n t CTS and t h e need 
f o r t h e second CTS s u r g e r y , he m a i n t a i n e d h i s o p i n i o n t h a t t h e m a j o r c o n t r i b u t ­
i n g cause o f b o t h t h e r e c u r r e n t CTS and t h e need f o r s u r g e r y was c l a i m a n t ' s 
a c c e p t e d i n j u r y w i t h CNA, t h e f i r s t s u r g e r y , and t h e s c a r t i s s u e f r o m t h a t f i r s t 
s u r g e r y . (Exs. 32, 39, 40-24, 40-25, 40-26, 40-27). We c o n c l u d e t h a t o u r Order 
on Review a d e q u a t e l y addresses t h e m e d i c a l e v i d e n c e and t h e r e s p o n s i b i l i t y 
i s s u e . 

A c c o r d i n g l y , our December 11, 1991 i s abated and w i t h d r a w n . On r e c o n s i d ­
e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r December 1 1 , 
1991 o r d e r i n i t s e n t i r e t y . 

J a n u a r y 7, 1992 C i t e as 44 Van N a t t a 14 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN K. MILES, Claimant 
WCB Case No. 88-17001 
SECOND ORDER ON REMAND 

G a l t o n , e t a l . , C l aimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

On December 20, 1991, we abated our November 26, 1991 Order on Remand, 
w h i c h r e v e r s e d t h e Referee's o r d e r and s e t a s i d e t h e employer's d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome. We 
t o o k t h i s a c t i o n t o c o n s i d e r t h e s e l f - i n s u r e d employer's m o t i o n f o r r e c o n s i d e r a ­
t i o n and t o a l l o w c l a i m a n t an o p p o r t u n i t y t o submit h i s response. 

S i n c e o u r abatement o r d e r , we have r e c e i v e d a copy o f t h e p a r t i e s ' s t i p u ­
l a t i o n i n WCB Case No. 91-12799, which r e s o l v e d a l l i s s u e s r a i s e d o r r a i s a b l e 
between them t h a t were pending b e f o r e t h e Hearings D i v i s i o n . P u r s u a n t t o t h e 
s t i p u l a t i o n , t h e employer agreed t o w i t h d r a w i t s m o t i o n f o r r e c o n s i d e r a t i o n o f 
our Order on Remand. The s t i p u l a t i o n has r e c e i v e d Referee a p p r o v a l . 

I n accordance w i t h t h e s t i p u l a t i o n , t h e employer has w i t h d r a w n i t s m o t i o n 
f o r r e c o n s i d e r a t i o n . A c c o r d i n g l y , as supplemented h e r e i n , we adhere t o and r e ­
p u b l i s h o u r November 26, 1991 o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n 
f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Jan u a r y 7, 1992 C i t e as 44 Van N a t t a 14 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LONNY D. MOORE, Claimant 
WCB Case No. 90-15831 

ORDER ON REVIEW 
P a t r i c k L a v i s , Claimant A t t o r n e y 

Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Tenenbaum's o r d e r t h a t : (1) i n c r e a s e d c l a i m a n t ' s unscheduled permanent 
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d i s a b i l i t y award f o r a low back and l e f t h i p i n j u r y f rom 5 p e r c e n t (16 d e g r e e s ) , 
as awarded by D e t e r m i n a t i o n Order, t o 17 p e r c e n t (54.4 d e g r e e s ) ; and (2) awarded 
a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r an unreasonable r e s i s t a n c e t o t h e payment o f 
compensation. I n i t s b r i e f , t h e employer contends t h a t t h e Re f e r e e e r r e d by ad­
m i t t i n g E x h i b i t 19-A i n t o e v i d e n c e . Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t p o r ­
t i o n o f t h e o r d e r t h a t e s t a b l i s h e d February 1, 1987 as t h e d a t e f r o m w h i c h ag­
g r a v a t i o n r i g h t s a r e t o be computed. On r e v i e w , t h e i s s u e s a r e e v i d e n c e , e x t e n t 
o f permanent d i s a b i l i t y , a g g r a v a t i o n d a t e , and p e n a l t y - r e l a t e d a t t o r n e y f e e s . 
We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s " as s e t f o r t h i n t h e Referee's o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

Evidence 

I n i t s b r i e f , t h e employer argues t h a t t h e Referee a d m i t t e d E x h i b i t 19-A 
ov e r i t s o b j e c t i o n t h a t t h e document was n o t m a t e r i a l t o t h e c u r r e n t case and 
t h a t i t was n o t " s u p p l i e d " t o t h e employer. E x h i b i t 19-A i s a copy o f t h e no­
t i c e r e g a r d i n g changes i n t h e w o r k e r s ' compensation law p r o v i d e d by t h e SAIF 
C o r p o r a t i o n t o a f f e c t e d c l a i m a n t s , which c l a i m a n t i n c l u d e d i n t h e p a c k e t o f doc­
uments s u b m i t t e d t o t h e employer on December 10, 1990, t e n days b e f o r e h e a r i n g . 
S i n c e t h e document was " s u p p l i e d " t o t h e employer a t t h i s t i m e , we r e a d t h e t e r m 
" s u p p l i e d " as used i n t h e b r i e f t o mean t h a t t h e document was n o t t i m e l y d i s ­
c l o s e d . F a i l u r e t o t i m e l y d i s c l o s e documents may be c o n s i d e r e d grounds f o r 
t h e i r e x c l u s i o n as e v i d e n c e . OAR 438-07-015(5). However, a t t h e h e a r i n g , t h e 
employer o b j e c t e d t o t h e ad m i s s i o n o f t h e document s o l e l y on t h e ground t h a t i t 
was n o t m a t e r i a l t o t h e case b e f o r e t h e Referee. Because t h e employer d i d n o t 
r a i s e t h e i s s u e o f u n t i m e l y d i s c l o s u r e a t h e a r i n g , we do n o t address t h a t i s s u e 
on r e v i e w . Theodore W. L i n c i c u m , 40 Van N a t t a 1760 ( 1 9 8 8 ) . 

F u r t h e r m o r e , t h e Referee has d i s c r e t i o n t o a l l o w a d m i s s i o n o f a d d i t i o n a l 
documentary e v i d e n c e i n t o t h e r e c o r d t h a t had n o t been d i s c l o s e d p u r s u a n t t o 
OAR 438-07-015, p r o v i d e d t h e r e i s no m a t e r i a l p r e j u d i c e t o t h e o t h e r p a r t y t h a t 
has r e s u l t e d f r o m t h e t i m i n g o f t h e d i s c l o s u r e . OAR 438-07-018(4). T h i s docu­
ment f a l l s i n t o t h i s c a t e g o r y because i t was p r o c u r e d by t h e d i r e c t e f f o r t s o f 
c l a i m a n t ' s a t t o r n e y and was n o t d i s c l o s e d u n t i l t h e h e a r i n g . T h e r e f o r e , we r e ­
v i e w t h e R e f e r e e ' s e x e r c i s e o f such d i s c r e t i o n o n l y f o r abuse. As n o t e d above, 
t h e e mployer's o b j e c t i o n a t h e a r i n g went o n l y t o t h e m a t e r i a l i t y , o r w e i g h t , o f 
t h e document. The employer d i d n o t contend t h a t i t was m a t e r i a l l y p r e j u d i c e d by 
t h e t i m i n g o f t h e r e c e i p t o f t h e document. A c c o r d i n g l y , a l t h o u g h t h e Referee 
made no s p e c i f i c f i n d i n g , we i n f e r from her acceptance o f t h e document, and t h e 
employer's agreement t h a t t h e o b j e c t i o n would go t o t h e w e i g h t o f t h e document, 
t h a t t h e R e f e r e e f o u n d no m a t e r i a l p r e j u d i c e f r o m t h e t i m i n g o f t h e d i s c l o s u r e . 
We c o n s e q u e n t l y c o n c l u d e t h a t t h e Referee d i d n o t abuse her d i s c r e t i o n i n a d m i t ­
t i n g t h e document. 

E x t e n t o f Permanent D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e i s s u e o f e x e n t o f 
uns c h e d u l e d permanent d i s a b i l i t y as s e t f o r t h i n t h e Ref e r e e ' s o r d e r . 

A g g r a v a t i o n Date 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e a g g r a v a t i o n d a t e 
i s s u e as s e t f o r t h i n t h e Referee's o r d e r . 
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P e n a l t y - R e l a t e d A t t o r n e y Fee 

The R e f e r e e c o n c l u d e d t h a t t h e n o t i c e s sent t o c l a i m a n t by t h e employer 
r e g a r d i n g p a l l i a t i v e m e d i c a l s e r v i c e s c o n s t i t u t e d u n r e a s o n a b l e r e s i s t a n c e t o t h e 
payment o f compensation. T h e r e f o r e , she awarded a p e n a l t y - r e l a t e d a t t o r n e y f e e . 
We d i s a g r e e . 

The n o t i c e s r e g a r d i n g p a l l i a t i v e c a r e , w h i c h were s e n t t o c l a i m a n t by t h e 
employer, were n o t i n response t o a c l a i m f o r compensation. I n f a c t , t h e r e were 
no o u t s t a n d i n g m e d i c a l b i l l i n g s a t t h e t i m e t h e employer s e n t t h e n o t i c e s . 
Inasmuch as t h e r e was no c l a i m f o r compensation, i t f o l l o w s t h a t t h e r e c o u l d n o t 
be an u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. See K a t h r y n E. 
Lund, 43 Van N a t t a 312 ( 1 9 9 1 ) ; Kathv J. R i c h a r d , 42 Van N a t t a 2030 ( 1 9 9 0 ) . Un­
der t h e s e c i r c u m s t a n c e s , c l a i m a n t i s n o t e n t i t l e d t o a p e n a l t y - r e l a t e d a t t o r n e y 
f e e p u r s u a n t t o ORS 656.382(1). E l l i s v. McCall I n s u l a t i o n , 308 Or App 74 
(1 9 8 9 ) . 

A t t o r n e y Fee/Board Review 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s on r e v i e w i s $7 50, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u ­
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e ­
s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e t h a t c l a i m a n t ' s a t t o r n e y i s n o t 
e n t i t l e d t o a f e e f o r s e r v i c e s devoted t o t h e a g g r a v a t i o n d a t e , p e n a l t y , and 
a t t o r n e y f e e i s s u e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 11 , 1991 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n which awarded c l a i m a n t ' s c o u n s e l a p e n a l t y -
r e l a t e d a t t o r n e y f e e o f $850 i s r e v e r s e d . The remainder o f t h e o r d e r i s 
a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a $750 
assessed f e e , p a y a b l e by t h e s e l f - i n s u r e d employer. 

J a n u a r y 7, 1992 C i t e as 44 Van N a t t a 16 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MICKEY L. PLATZ, Claimant 
WCB Case No. 91-11623 

INTERIM ORDER 
H o l l i s Ransom, Cla i m a n t A t t o r n e y 

W i l l i a m s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d Board r e v i e w o f Referee Barber's November 26, 1991 
" I n t e r i m Order o f Remand." We have r e v i e w e d t h e r e q u e s t t o d e t e r m i n e w h e t h e r we 
have a u t h o r i t y t o c o n s i d e r t h e m a t t e r . We conclude t h a t j u r i s d i c t i o n r e s t s w i t h 
t h e Board. 

FINDINGS OF FACT 

On November 26, 1991, t h e Referee i s s u e d h i s I n t e r i m Order o f Remand. 
F i n d i n g t h a t a m e d i c a l a r b i t e r ' s r e p o r t c o n c e r n i n g c l a i m a n t ' s i m p a i r m e n t had n o t 
been c o n s i d e r e d by t h e A p p e l l a t e U n i t f o r t h e E v a l u a t i o n S e c t i o n o f t h e Workers' 
Compensation D i v i s i o n , t h e Referee concluded t h a t t h e Order on R e c o n s i d e r a t i o n 
was i n v a l i d . 
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Con s e q u e n t l y , t h e Referee set, a s i d e t h e R e c o n s i d e r a t i o n Order and remanded 
t h e m a t t e r t o t h e A p p e l l a t e U n i t f o r c o n s i d e r a t i o n o f t h e m e d i c a l a r b i t e r ' s r e ­
p o r t . Reasoning t h a t t h e i n t e r i m o r d e r was n o t a f i n a l o r d e r , t h e R e f e r e e d i d 
n o t i n c l u d e a s t a t e m e n t e x p l a i n i n g t h e p a r t i e s ' r i g h t s o f appeal under ORS 
656.289(3) and 656.295. 

On December 24, 1991, c l a i m a n t m a i l e d , by c e r t i f i e d m a i l , t o t h e Board her 
r e q u e s t f o r r e v i e w o f t h e Referee's November 26, 1991 o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

A f i n a l o r d e r i s one which d i s p o s e s o f a c l a i m so t h a t no f u r t h e r a c t i o n 
i s r e q u i r e d . P r i c e v. SAIF, 296 Or 311, 315 (19 8 4 ) . A d e c i s i o n w h i c h n e i t h e r 
d e n i e s t h e c l a i m , nor a l l o w s i t and f i x e s t h e amount o f compensation, i s n o t an 
a p p e a l a b l e f i n a l o r d e r . Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; Mendenhall 
v. SAIF, 16 Or App 136, 139 (19 7 4 ) . 

Here, i f t h e Referee's o r d e r i s c o r r e c t , i t i s n o t a f i n a l a p p e a l a b l e 
o r d e r because i t does n o t f i n a l l y d e t e r m i n e t h e r i g h t s o f t h e p a r t i e s c o n c e r n i n g 
c l a i m a n t ' s h e a r i n g r e q u e s t from t h e Order on R e c o n s i d e r a t i o n . N e v e r t h e l e s s , i f 
t h e R e f e r e e ' s o r d e r i s i n c o r r e c t , t h e Referee's o r d e r w i l l have f i n a l l y d e t e r ­
mined t h e r i g h t s o f t h e p a r t i e s by d i s m i s s i n g t h e o n l y r e q u e s t f o r h e a r i n g w h i c h 
w o u l d a l l o w f o r l i t i g a t i o n and m o d i f i c a t i o n o f t h e Department's R e c o n s i d e r a t i o n 
Order. 

Inasmuch as c l a i m a n t ' s e n t i t l e m e n t t o temporary and permanent d i s a b i l i t y 
i s p o t e n t i a l l y i mpacted by t h e Referee's o r d e r , we co n c l u d e t h a t i t i s an 
a p p e a l a b l e f i n a l o r d e r . Because c l a i m a n t t i m e l y r e q u e s t e d Board r e v i e w , t h e 
Re f e r e e ' s o r d e r has n o t become f i n a l . See ORS 656.289( 3 ) . C o n s e q u e n t l y , we 
h o l d t h a t we have a u t h o r i t y t o c o n s i d e r t h e m a t t e r s r a i s e d by c l a i m a n t ' s r e q u e s t 
f o r Board r e v i e w o f t h a t o r d e r . 

A t r a n s c r i p t o f t h e o r a l p r o c e e d i n g s has been o r d e r e d . Upon i t s r e c e i p t , 
c o p i e s w i l l be d i s t r i b u t e d t o t h e p a r t i e s a l o n g w i t h a b r i e f i n g s c h e d u l e . 
T h e r e a f t e r , t h e case w i l l be docketed f o r Board r e v i e w . 

I T I S SO ORDERED. 

Jan u a r y 7, 1992 C i t e as 44 Van N a t t a 17 (1992) 

I n t h e M a t t e r o f t h e Compensation 
GARY L. WALDRUPE, Claimant 

WCB Case Nos. 90-17608 & 90-13576 
ORDER OF ABATEMENT 

Welch, e t a l . , Claimant A t t o r n e y s 
R o d e r i c k D. P e t e r s ( S a i f ) , Defense A t t o r n e y 

VavRosky, e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n ,of our December 13, 1991 Order on Review 
w h i c h h e l d t h a t t h e H e a r i n g s D i v i s i o n l a c k e d j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s 
h e a r i n g r e q u e s t c o n c e r n i n g t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s 
s u r g e r y c l a i m . R e l y i n g on Tracy Johnson, 43 Van N a t t a 2546 ( 1 9 9 1 ) , we reasoned 
t h a t s i n c e t h e d e n i a l was based on a c o n t e n t i o n t h a t c l a i m a n t had exceeded t h e 
number o f a t t e n d i n g p h y s i c i a n s o f h i s c h o i c e p u r s u a n t t o ORS 6 5 6 . 2 5 4 ( 3 ) ( a ) , t h e 
R e f e r e e was w i t h o u t a u t h o r i t y t o address t h e d i s p u t e . Contending t h a t t h e em­
p l o y e r ' s d e n i a l a l s o r a i s e d t h e i s s u e s o f a g g r a v a t i o n , as w e l l as a c a u s a l r e l a ­
t i o n s h i p between t h e s u r g e r y and c l a i m a n t ' s compensable i n j u r y , c l a i m a n t a s s e r t s 
t h a t t h e R e f e r e e was a u t h o r i z e d t o c o n s i d e r t h e m a t t e r . 
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B e f o r e a d d r e s s i n g c l a i m a n t ' s m o t i o n , we g r a n t t h e employer an o p p o r t u n i t y 
t o r e s p o n d . To be c o n s i d e r e d , t h e employer's response must be s u b m i t t e d w i t h i n 
14 days f r o m t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , we s h a l l t a k e t h i s m a t t e r 
under advisement. 

I T I S SO ORDERED. 

Janu a r y 8, 1992 C i t e as 44 Van N a t t a 18 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LANCE M. KITE, Claimant 
WCB Case No. 90-16586 

ORDER ON REVIEW 
Donald M. Hooton, Cl a i m a n t A t t o r n e y 
S n a r s k i s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Q u i l l i n a n ' s o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . I n i t s b r i e f , 
t h e i n s u r e r a l s o contends t h a t t h e Referee s h o u l d n o t have a t t r i b u t e d 12 p e r c e n t 
o f c l a i m a n t ' s t o t a l unscheduled permanent d i s a b i l i t y award t o a " c h r o n i c p a i n " 
c o n d i t i o n . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e Re f e r e e ' s 
o r d e r t h a t : (1) fo u n d t h a t he has a dr u g dependency c o n d i t i o n ; and (2) d e c l i n e d 
t o r a t e u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y o f h i s p s y c h o l o g i c a l c o n d i t i o n . 
I n h i s b r i e f , c l a i m a n t contends t h a t , i f i t i s d e t e r m i n e d t h a t he does have a 
d r u g dependency c o n d i t i o n , i t i s r e l a t e d t o t h e 1984 i n j u r y . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y and e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l ­
i t y . We a f f i r m i n p a r t , r e v e r s e i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

On August 8, 1984, c l a i m a n t i n j u r e d h i s r i g h t l e g and r i g h t low back w h i l e 
w o r k i n g as a m i l l w o r k e r . The i n s u r e r accepted t h e r e s u l t i n g c l a i m . C l a i m a n t ' s 
c o n d i t i o n was fo u n d t o be m e d i c a l l y s t a t i o n a r y on June 2, 1988. A D e t e r m i n a t i o n 
Order i s s u e d on June 30, 1988, awarding c l a i m a n t 15 p e r c e n t u n s c h e d u l e d perma­
ne n t d i s a b i l i t y . By s t i p u l a t i o n on October 27, 1988, c l a i m a n t was awarded an 
a d d i t i o n a l 15 p e r c e n t , b r i n g i n g h i s t o t a l unscheduled permanent d i s a b i l i t y award 
t o 30 p e r c e n t . 

S i n c e an e a r l i e r i n j u r y t o h i s back and neck i n 1980, c l a i m a n t s u f f e r s 
f r o m c h r o n i c p a i n i n h i s low back and r i g h t h i p and l e g . C l a i m a n t a l s o has a 
h i s t o r y o f se v e r e headaches and d i a r r h e a . Since t h e 1984 i n j u r y , c l a i m a n t a d d i ­
t i o n a l l y s u f f e r s f r o m g r o i n p a i n . 

Except f o r a s h o r t t i m e i n 1984, c l a i m a n t has t a k e n between one and t h r e e 
t a b l e t s o f T y l e n o l # 3 e v e r y day s i n c e h i s i n j u r y i n 1980. T y l e n o l # 3 c o n t a i n s 
t h e n a r c o t i c c o d e i n e , an a d d i c t i v e d r u g . 

I n June 1989, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. B u t t l e r , r e f e r r e d 
c l a i m a n t t o Dr. Fl e m i n g , Ph.D., a c l i n i c a l p s y c h o l o g i s t . Dr. F l e m i n g d i a g n o s e d 
an a d j u s t m e n t r e a c t i o n w i t h c o n s i d e r a b l e d e p r e s s i o n and a n x i e t y . (Ex. 9 9 ) . Dr. 
Fl e m i n g c o n t i n u e d s e e i n g c l a i m a n t about t w i c e a month u n t i l A p r i l 1990. A f t e r 
c l a i m a n t ' s f i n a l v i s i t t o Dr. Fleming on June 25, 1990, Dr. F l e m i n g d e c l a r e d 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n t o be m e d i c a l l y s t a t i o n a r y . A d d i t i o n a l l y Dr. 
Fl e m i n g m o d i f i e d h i s d i a g n o s i s from a d j u s t m e n t r e a c t i o n w i t h d e p r e s s i o n t o 
d e p r e s s i v e n e u r o s i s . 
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A l s o i n June 1990, c l a i m a n t underwent an independent m e d i c a l e v a l u a t i o n a t 
t h e Western M e d i c a l C o n s u l t a n t s . The p s y c h i a t r i c e v a l u a t i o n , c o n d u c t e d by Dr. 
K l e c a n , M.D., a p s y c h i a t r i s t , concluded t h a t c l a i m a n t had no p s y c h i a t r i c d i s o r ­
d e r r e l a t e d t o h i s covered i n j u r y , b u t t h a t he d i d p r e s e n t w i t h an o p i a t e depen­
dence d i s o r d e r . (Ex. 134). 

A J u l y 19, 1990 D e t e r m i n a t i o n Order awarded no a d d i t i o n a l permanent d i s ­
a b i l i t y . 

On December 12, 1990, t h e i n s u r e r d e n i e d c l a i m a n t ' s m e n t a l d i s e a s e o r de­
f e c t , c o n c l u d i n g t h a t c l a i m a n t d i d n o t have a p s y c h i a t r i c d i s o r d e r and, a l t e r n a ­
t i v e l y , t h a t h i s compensable i n j u r y o f August 8, 1984 was n o t t h e m a j o r con­
t r i b u t i n g cause o f h i s diagnosed c o n d i t i o n o f d e p r e s s i v e n e u r o s i s o r o p i a t e 
dependence d i s o r d e r . 

C l a i m a n t was 36 y e a r s o l d a t t h e t i m e o f t h e h e a r i n g . I n June 1988, he 
p a r t i c i p a t e d i n a v o c a t i o n a l t r a i n i n g program i n c o m p u t e r - a s s i s t e d d r a f t i n g . 
C l a i m a n t s u c c e s s f u l l y completed t h e program i n 1990. He c u r r e n t l y i s employed 
by B e n t l e y E n g i n e e r i n g . A l t h o u g h f u l l t i m e work i s a v a i l a b l e , c l a i m a n t i s l i m ­
i t e d by h i s p a i n t o w o r k i n g s i x t o s i x and o n e - h a l f hours p e r day, f i v e days a 
week. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f P s y c h o l o g i c a l C o n d i t i o n 

The R e f e r e e f o u n d t h a t c l a i m a n t s u f f e r s from "a r e c o g n i z e d d i a g n o s e d emo­
t i o n a l d i s o r d e r o f d e p r e s s i v e n e u r o s i s o r dy s t h y m i c d i s o r d e r , " and t h a t c l a i m ­
a n t ' s p s y c h o l o g i c a l c o n d i t i o n " i s compensably r e l a t e d t o t h e 1984 i n d u s t r i a l 
i n j u r y . " (O & O a t 8 ) . 

The R e f e r e e a n a l y z e d c l a i m a n t ' s c o n d i t i o n under ORS 656.802, as an occupa­
t i o n a l d i s e a s e , and ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , as a consequence o f c l a i m a n t ' s com­
p e n s a b l e 1984 i n j u r y . On r e v i e w , t h e p a r t i e s agree t h a t t h e a p p r o p r i a t e a n a l y ­
s i s f o r d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f t h e c l a i m i s under ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . We a l s o a r e persuaded t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
s h o u l d be a n a l y z e d as a "consequence" o f t h e 1984 compensable i n j u r y . C l a i m a n t 
i s n o t a l l e g i n g t h a t h i s m e n t a l c o n d i t i o n arose o u t o f t h e co u r s e and scope o f 
h i s employment. R a t h e r , he contends t h a t h i s c o n d i t i o n f l o w s f r o m t h e i n j u r i e s 
s u s t a i n e d i n t h e 1984 a c c i d e n t . We t h e r e f o r e r e v i e w c o m p e n s a b i l i t y under ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . See Nordstrom, I n c . v. Gaul, 108 Or App 237 ( 1 9 9 1 ) ; J u l i e K. 
Ga s p e r i n o , 43 Van N a t t a 1151 (1991) ( p r o v i d i n g t h a t a "consequence" n o r m a l l y r e ­
l a t e s t o a c l a i m a n t ' s c o n d i t i o n which occurs as a r e s u l t o f t h e i n j u r i e s sus­
t a i n e d i n an i n d u s t r i a l a c c i d e n t , as d i s t i n g u i s h e d from a c o n d i t i o n d i r e c t l y 
a r i s i n g f r o m t h e i n d u s t r i a l a c c i d e n t i t s e l f ) . 

ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) p r o v i d e s t h a t " [ n ] o i n j u r y o r d i s e a s e i s compensable 
as a consequence o f a compensable i n j u r y u n l e s s t h e compensable i n j u r y i s t h e 
maj o r c o n t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n . " The i n s u r e r a s s e r t s 
t h a t c l a i m a n t f a i l e d t o prove t h a t he s u f f e r s from a compensable m e n t a l d i s o r ­
d e r . The i n s u r e r f u r t h e r m a i n t a i n s t h a t t h e eviden c e d e m o n s t r a t e s t h a t c l a i m a n t 
o n l y s u f f e r e d f r o m a d r u g dependency and t h a t t h e 1984 i n j u r y was n o t t h e major 
c o n t r i b u t i n g cause o f h i s c o n d i t i o n . We d i s a g r e e . 

The e v i d e n c e here c o n s i s t s o f t h e o p i n i o n o f Dr. Fl e m i n g , who di a g n o s e d 
c l a i m a n t as s u f f e r i n g from d e p r e s s i v e n e u r o s i s , and Dr. Kl e c a n , who c o n c l u d e d 
t h a t c l a i m a n t d i d n o t s u f f e r from any p s y c h i a t r i c d i s o r d e r b u t d i d have an 
o p i a t e dependence d i s o r d e r . For t h e reasons t h a t f o l l o w , we r e l y on Dr. 
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F l e m i n g ' s o p i n i o n and c o n c l u d e t h a t c l a i m a n t proved by a preponderance o f e v i ­
dence t h a t he s u f f e r s f r o m a m e n t a l d i s o r d e r . 

We f i n d t h e o p i n i o n o f Dr. Fleming, c l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t , t o 
be more p e r s u a s i v e f o r s e v e r a l reasons. Claimant sought t r e a t m e n t f r o m Dr. 
F l e m i n g f o r n e a r l y a y e a r , s e e i n g him about t w i c e a week. Dr. K l e c a n , on t h e 
o t h e r hand, i n t e r v i e w e d c l a i m a n t f o r o n l y two hours d u r i n g one m e d i c a l examina­
t i o n . We c o n c l u d e t h a t Dr. Fleming had a g r e a t e r o p p o r t u n i t y t o o b s e r v e c l a i m ­
a n t and become f a m i l i a r w i t h c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n t h a n Dr. K l e c a n . 
F u r t h e r m o r e , Dr. Fleming's r e p o r t s a l s o i n c l u d e d r e a s o n i n g r e g a r d i n g t h e v a r i o u s 
f a c t o r s c a u s i n g c l a i m a n t ' s m e n t a l s t a t e . For i n s t a n c e , Dr. F l e m i n g ' s r e p o r t s 
d e s c r i b e c l a i m a n t ' s d e p r e s s i o n as b e i n g caused, i n p a r t , f r o m w o r r i e s about h i s 
" v o c a t i o n a l f u t u r e , " " f i n a n c i a l p r e s s u r e " as w e l l as h i s f e a r o f " l o s i n g e v e r y ­
t h i n g , " i n c l u d i n g h i s home. (Exs. 106, 115). Dr. Klecan's r e p o r t , on t h e o t h e r 
hand, c o n t a i n s n o t h i n g about c l a i m a n t ' s v o c a t i o n a l o r f i n a n c i a l c o n c e r n s . 

Dr. F l e m i n g a l s o f o u n d t h a t t h e j o b i n j u r y was t h e m a j or c o n t r i b u t i n g 
cause o f c l a i m a n t ' s a n x i e t y and d e p r e s s i o n . (Ex. 1 5 7 ) . As n o t e d above, Dr. 
F l e m i n g c l e a r l y i d e n t i f i e d concerns w i t h h i s v o c a t i o n a l t r a i n i n g and j o b f u t u r e 
as c a u s i n g c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . Dr. F l e m i n g a l s o d e s c r i b e d 
c l a i m a n t ' s m e n t a l s t a t e as b e i n g caused by h i s c h r o n i c p a i n . Dr. F l e m i n g a t t r i ­
b u t e d t h e s e f a c t o r s t o t h e 1984 i n j u r y . See Ex. 99-5,6. We t h e r e f o r e c o n c l u d e 
t h a t c l a i m a n t p r o v e d t h a t t h e 1984 i n j u r y was t h e major c o n t r i b u t i n g f a c t o r o f 
h i s c o n d i t i o n . See Paul W. L u h r s , 42 Van N a t t a 1312 (1990) ( c l a i m a n t ' s m e n t a l 
s t a t e due t o concerns w i t h v o c a t i o n a l t r a i n i n g and j o b f u t u r e and t h e r e f o r e psy­
c h o l o g i c a l c o n d i t i o n was compensable); Rex A. Howard, 42 Van N a t t a 2010, 2014-
15 (1990) ( c l a i m a n t ' s d e p r e s s i o n compensable because i t r e s u l t e d f r o m c h r o n i c 
p a i n syndrome t h a t was consequence o f back p r o b l e m ) . 

F i n a l l y , t h e i n s u r e r argues t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s n o t 
s u b j e c t t o new a g g r a v a t i o n r i g h t s because he has agreed t h a t h i s m e n t a l c o n d i ­
t i o n i s a " s e q u e l a " o f t h e 1984 i n j u r y . We acknowledge t h a t t h e c o m p e n s a b i l i t y 
o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n has been framed i n t e r m s o f i t s r e l a t i o n ­
s h i p t o c l a i m a n t ' s compensable 1984 i n j u r y . N e v e r t h e l e s s , s i n c e t h e c o n c e r n 
r a i s e d by t h e i n s u r e r i s a c l a i m p r o c e s s i n g i s s u e a r i s i n g o u t o f t h i s compens­
a b i l i t y d e t e r m i n a t i o n , i t would be i n a p p r o p r i a t e f o r us t o c o n s i d e r i t . 

C o m p e n s a b i l i t y o f Drug Dependency C o n d i t i o n 

C l a i m a n t , on c r o s s - r e v i e w , c h a l l e n g e s t h e Referee's f i n d i n g t h a t he was 
a d d i c t e d t o n a r c o t i c s b u t , because he had been consuming t h e d r u g s s i n c e t h e 
1980 i n j u r y , t h e d r u g dependency "was n o t worsened o r m a t e r i a l l y a f f e c t e d by t h e 
1984 i n j u r y . " (O & O a t 8 ) . Claimant argues t h a t t h e m e d i c a l e v i d e n c e d i d n o t 
p r o v e t h a t he s u f f e r s f r o m such a c o n d i t i o n . We agree. 

C l a i m a n t does n o t d i s p u t e t h a t he has consumed between 1 and 3 t a b l e t s o f 
T y l e n o l # 3 p e r day s i n c e h i s i n j u r y i n 1980. There was t e s t i m o n y by Dr. K l e c a n 
t h a t t h e amount o f p i l l s and l e n g t h o f t i m e c l a i m a n t has t a k e n t h e d r u g can l e a d 
t o a d d i c t i o n . Dr. Klecan a l s o t e s t i f i e d t h a t c l a i m a n t shows s e v e r a l s i g n s o f 
dependency on t h e d r u g , i n c l u d i n g c h r o n i c p a i n , h i s d e s c r i p t i o n s o f b o u t s w i t h 
d i a r r h e a , and h i s d e f e n s i v e a t t i t u d e about h i s consumption. 

However, we have fou n d Dr. Klecan's o p i n i o n t o be u n p e r s u a s i v e and we de­
c l i n e t o r e l y upon h i s c o n c l u s i o n t h a t c l a i m a n t s u f f e r s f r o m a d r u g dependency. 
Moreover, d e s p i t e h a v i n g been seen by numerous p h y s i c i a n s , h i s c h i r o p r a c t o r , Dr. 
B u t t l e r , and h i s c o u n s e l o r , Dr. Fleming, Dr. Klecan was t h e o n l y p e r s o n t o f i n d 
a d r u g a d d i c t i o n . A l t h o u g h Dr. B u t t l e r s t a t e d t h a t he "agrees t h a t c l a i m a n t 
s h o u l d d i s c o n t i n u e T y l e n o l # 3 use" (Ex. 138), Dr. Fleming f o u n d i t " d e s i r a b l e 
f o r [ c l a i m a n t ] t o g e t o f f p a i n m e d i c a t i o n " (Ex. 1 4 1 ) , and Dr. M i t c h e l l , 
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c l a i m a n t ' s t r e a t i n g p h y s i c i a n , " d i s a g r e e s w i t h t h i s [ c l a i m a n t ' s ] use o f T y l e n o l 
# 3" (Ex. 1 4 8 ) , i n no case d i d any o f them express t h e o p i n i o n t h a t c l a i m a n t had 
an a d d i c t i o n . F i n a l l y , Dr. Carvalho s t a t e d o n l y t h a t " i t i s s u s p e c t e d t h a t 
[ c l a i m a n t ] may have a [ d r u g ] dependency." (Ex. 133 a t 7 ) . -

I n s h o r t , we f i n d t h a t , a l t h o u g h some o f c l a i m a n t ' s d o c t o r s e x p r e s s e d con­
c e r n o v e r h i s consumption o f T y l e n o l # 3, t h e y d i d n o t f i n d a d r u g a d d i c t i o n . 
A c c o r d i n g l y , we c o n c l u d e t h a t t h e r e was i n s u f f i c i e n t p r o o f of. a d r u g dependency. 

Because we have f o u n d t h a t c l a i m a n t does not have a d r u g dependency c o n d i ­
t i o n , we do n o t address h i s a l t e r n a t i v e argument t h a t such a c o n d i t i o n i s com-
p e n s a b l y r e l a t e d t o t h e 1984 i n j u r y . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l ­
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l ­
i t y . OAR 438-10-010. We t h e r e f o r e agree w i t h t h e Referee t h a t f o r m e r OAR 436-
35-001 e t seq. (WCD Admin. Order 7-1988) a p p l i e s i n r a t i n g c l a i m a n t ' s permanent 
d i s a b i l i t y . 

Low back c o n d i t i o n 

On r e v i e w , t h e i n s u r e r contends t h a t t h e Referee s h o u l d n o t have a t t r i ­
b u t e d 12 p e r c e n t o f c l a i m a n t ' s t o t a l 30 p e r c e n t unscheduled permanent d i s a b i l i t y 
t o a " c h r o n i c p a i n " c o n d i t i o n . We agree. I n t h e p r e s e n t case, c l a i m a n t ' s t o t a l 
d i s a b i l i t y award c o n s i s t e d o f a 1988 D e t e r m i n a t i o n Order award o f 15 p e r c e n t and 
a subsequent s t i p u l a t e d award o f 15 p e r c e n t unscheduled permanent d i s a b i l i t y . 
Because h a l f o f c l a i m a n t ' s p r i o r award was based upon an agreement between t h e 
p a r t i e s , we do n o t adopt t h e Referee's r e a s o n i n g t h a t 12 p e r c e n t o f t h e t o t a l 30 
p e r c e n t award may be a t t r i b u t e d t o c h r o n i c p a i n . 

A l t h o u g h t h e i n s u r e r d i s a g r e e s w i t h t h e Referee's r e a s o n i n g on t h e i s s u e 
o f e x t e n t , i t does n o t r e q u e s t a r e d u c t i o n o f c l a i m a n t ' s 30 p e r c e n t award o f un­
s c h e d u l e d permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n . ( A p p e l l a n t ' s Reply 
B r i e f p. 3 ) . F u r t h e r m o r e , c l a i m a n t agrees t h a t 30 p e r c e n t a d e q u a t e l y compen­
s a t e s him f o r h i s low back c o n d i t i o n . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e on t h e 
i s s u e o f e x t e n t o f unscheduled permanent impairment f o r c l a i m a n t ' s low back. 

P s y c h o l o g i c a l c o n d i t i o n 

The R e f e r e e d e c l i n e d t o d e t e r m i n e t h e d i s a b i l i t y r a t i n g f o r c l a i m a n t ' s 
m e n t a l c o n d i t i o n , f i n d i n g t h a t t h e c l a i m f i r s t had t o be e v a l u a t e d by t h e De­
p a r t m e n t o f I n s u r a n c e and Finance. Both c l a i m a n t and t h e i n s u r e r a s s e r t t h a t , 
i f we c o n c l u d e t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s compensable, we s h o u l d 
a l s o p r o c e e d t o r a t e h i s p s y c h o l o g i c a l c o n d i t i o n . 

When a c l a i m a n t r e q u e s t s a h e a r i n g from a D e t e r m i n a t i o n Order and t h e Ref­
e r e e d e t e r m i n e s t h a t c l a i m a n t s u f f e r s from a compensable p s y c h o l o g i c a l c o n d i ­
t i o n , t h e R e f e r e e has t h e a u t h o r i t y t o d e t e r m i n e a l l m a t t e r s c o n c e r n i n g t h e 
c l a i m , i n c l u d i n g t h e e x t e n t o f d i s a b i l i t y stemming f r o m t h e compensable i n j u r y . 
N e l l i e M. L e d b e t t e r , 43 Van N a t t a 570, 572 ( 1 9 9 1 ) . We a l s o have no r e a s o n t o 
b e l i e v e t h a t t h e E v a l u a t i o n S e c t i o n d i d n o t c o n s i d e r c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n . See i d . The r e c o r d r e g a r d i n g c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was 
f u l l y , d e v e l o p e d a t h e a r i n g . We agree w i t h t h e p a r t i e s , t h e r e f o r e , t h a t we may 
r a t e c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n a t t h i s t i m e . 
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I n r e g a r d t o t h e impairment v a l u e f o r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , 
Dr. F l e m i n g has o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n f a l l s under f o r m e r OAR 436-35-
4 0 0 ( 4 ) ( b ) C l a s s 2: moderate ( 3 5 - 4 9 % ) . The i n s u r e r d i s a g r e e s w i t h Dr. Flem i n g ' s 
i m p a i r m e n t r a t i n g , a r g u i n g t h a t c l a i m a n t does n o t p r e s e n t w i t h t h e k i n d o f psy­
c h i a t r i c d i s a b i l i t y w h i c h f a l l s w i t h i n t h e range o f 35-49 p e r c e n t a d d i t i o n a l 
permanent p a r t i a l d i s a b i l i t y . 

I n o r d e r f o r a wo r k e r ' s m e n t a l c o n d i t i o n t o f a l l under f o r m e r OAR 436-35-
4 0 0 ( 4 ) ( b ) , a p s y c h o l o g i s t must no t e one o r more o f t h e v a r i o u s l i s t e d r e a c t i o n s , 
i n c l u d i n g t h o u g h t s o f s u i c i d e . Here, Dr. Fleming n o t o n l y n o t e d c l a i m a n t ' s oc­
c a s i o n a l t h o u g h t s o f s u i c i d e , b u t a l s o documented c l a i m a n t ' s n e a r l y c o n s t a n t 
a n x i e t y and f r u s t r a t i o n , as w e l l as h i s d i f f i c u l t y i n c o p i n g w i t h v o c a t i o n a l and 
f i n a n c i a l c o n c e r n s , c h r o n i c p a i n , and p h y s i c a l l i m i t a t i o n s . We t h e r e f o r e f i n d 
t h a t c l a i m a n t s u c c e s s f u l l y proved t h a t h i s impairment r a t i n g f o r h i s p s y c h o l o g i ­
c a l c o n d i t i o n b e l o n g s under former OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( b ) . We f u r t h e r c o n c l u d e 
t h a t c l a i m a n t i s e n t i t l e d t o an impairment v a l u e o f 35 p e r c e n t f o r h i s m e n t a l 
c o n d i t i o n . We f i n d t h a t c l a i m a n t i s e n t i t l e d t o t h e minimum v a l u e a v a i l a b l e 
under f o r m e r OAR 436-35-400(4)(b) because, a l t h o u g h e x p e r i e n c i n g a s i g n i f i c a n t 
degree o f d e p r e s s i o n , c l a i m a n t has n o t shown t h a t t h e degree o f i m p a i r m e n t 
caused by h i s p s y c h o l o g i c a l c o n d i t i o n w a r r a n t s a g r e a t e r award. For i n s t a n c e , 
c l a i m a n t s u c c e s s f u l l y completed a r e t r a i n i n g program and i s a b l e t o work an 
average o f 6 hours p e r day; c l a i m a n t t e s t i f i e d t h a t he i s u n a b l e t o work f u l l 
t i m e due t o h i s c h r o n i c p a i n r a t h e r t h a n p s y c h o l o g i c a l f a c t o r s . 

I n d e t e r m i n i n g c l a i m a n t ' s t o t a l unscheduled permanent i m p a i r m e n t , we adopt 
t h e R e f e r e e ' s a s s i g n e d v o c a t i o n a l v a l u e s ; however, we c o n c l u d e t h a t , f o r p u r ­
poses o f r a t i n g d i s a b i l i t y , c l a i m a n t ' s impairment v a l u e f o r h i s low back c o n d i ­
t i o n i s 25 p e r c e n t . ^ 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e , 0, i s added t o h i s e d u c a t i o n v a l u e , 2, t h e sum i s 2. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 2.5, t h e p r o d u c t i s 
5. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e o f 51 p e r c e n t ( h i s 
combined low back im p a i r m e n t o f 25 p e r c e n t and p s y c h o l o g i c a l i m p a i r m e n t o f 35 
p e r c e n t , see f o r m e r OAR 43 6 - 3 5 - 3 2 0 ( 2 ) ) , t h e r e s u l t i s 56 p e r c e n t u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). C l a i m a n t ' s t o t a l p e r ­
manent d i s a b i l i t y under t h e " s t a n d a r d s " t o d a t e i s , t h e r e f o r e , 56 p e r c e n t . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s h i g h l y p r o b a b l e . R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 302, 390 ( 1 9 8 7 ) . 

I n t h i s case, we f i n d t h a t c l a i m a n t ' 3 award under t h e " s t a n d a r d s " ade­
q u a t e l y r e f l e c t s c l a i m a n t ' s degree o f permanent p a r t i a l d i s a b i l i t y , i n c l u d i n g 

1 We have above a f f i r m e d t h e Referee on t h e i s s u e o f e x t e n t o f u n s c h e d u l e d 
permanent d i s a b i l i t y . Moreover, we have adopted t h e Referee's a s s i g n e d 
" v o c a t i o n a l " v a l u e s under t h e s t a n d a r d s . I n o r d e r t o d e t e r m i n e c l a i m a n t ' s im­
p a i r m e n t v a l u e f o r h i s low back c o n d i t i o n , we' t h e r e f o r e s u b t r a c t t h e t o t a l 
" v o c a t i o n a l " v a l u e o f 5 ( c l a i m a n t ' s age ( 0 ) , added t o h i s e d u c a t i o n a l v a l u e ( 2 ) , 
m u l t i p l i e d by h i s a d a p t a b i l i t y v a l u e ( 2 . 5 ) ) , from t h e t o t a l award o f 30 p e r c e n t . 
A c c o r d i n g l y , we c o n c l u d e t h a t , f o r purposes o f r a t i n g d i s a b i l i t y , c l a i m a n t ' s im­
p a i r m e n t v a l u e f o r h i s low back i s 25 p e r c e n t . 
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d i s a b i l i t y caused by c l a i m a n t ' s c h r o n i c p a i n c o n d i t i o n . We t h e r e f o r e c o n c l u d e 
t h a t c l a i m a n t f a i l e d t o p r o v e by c l e a r and c o n v i n c i n g e v i d e n c e t h a t h i s degree 
o f permanent p a r t i a l d i s a b i l i t y i s g r e a t e r t h a n t h e award p r o v i d e d under t h e 
" s t a n d a r d s . " 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r s e r v i c e s on r e v i e w 
c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y o f h i s p s y c h o l o g i c a l c o n d i t i o n . See ORS 
6 5 6 . 3 8 2 ( 2 ) . He i s a l s o e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g and 
on r e v i e w c o n c e r n i n g h i s a l l e g e d d r u g dependency. ORS 6 5 6 . 3 8 6 ( 1 ) . A f t e r con­
s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s 
on Board r e v i e w c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y i s $1,000 and a r e a s o n ­
a b l e f e e f o r s e r v i c e s a t h e a r i n g and on r e v i e w r e g a r d i n g t h e d r u g dependency 
i s s u e i s $1,250, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e s (as r e p r e s e n t e d by 
t h e h e a r i n g r e c o r d and c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e 
i s s u e s and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 16, 1991 i s r e v e r s e d i n p a r t , m o d i f i e d 
i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t f o u n d 
t h a t c l a i m a n t had a d r u g dependency c o n d i t i o n i s r e v e r s e d . For s e r v i c e s a t 
h e a r i n g and on r e v i e w c o n c e r n i n g t h e d r u g dependency i s s u e , c l a i m a n t ' s a t t o r n e y 
i s awarded #1,250, t o be p a i d by t h e i n s u r e r . That p o r t i o n o f t h e R e f e r e e ' s 
o r d e r t h a t a f f i r m e d t h e J u l y 19, 1990 D e t e r m i n a t i o n Order i s m o d i f i e d . I n a d d i ­
t i o n t o t h e p r i o r D e t e r m i n a t i o n Order and s t i p u l a t e d awards o f 30 p e r c e n t (96 
d e g r e e s ) , c l a i m a n t i s awarded 26 p e r c e n t (83.2 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y f o r h i s low back and p s y c h o l o g i c a l c o n d i t i o n s , f o r a t o t a l award t o 
d a t e o f 56 p e r c e n t (179.2 degrees) unscheduled permanent d i s a b i l i t y . C l a i m a n t ' s 
c o u n s e l i s awarded 2 5 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s -
o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s c o u n s e l by t h e i n s u r e r . However, t h e 
t o t a l o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e award s h a l l n o t exceed $3,800. The r e ­
mainder o f t h e Referee's o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e i s s u e o f c o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , c l a i m a n t ' s 
c o u n s e l i s awarded a r e a s o n a b l e assessed f e e o f $1,000, p a y a b l e by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
FRANK J . THORP, Claimant 
WCB Case No. 89-14826 

ORDER ON REMAND 
Royce, e t a l . , C l aimant A t t o r n e y s 

L a r r y D. Schucht ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f A p p e a l s . The 
c o u r t r e v e r s e d o u r p r i o r o r d e r , which found t h a t c l a i m a n t ' s work e x p o s u r e was a 
m a t e r i a l c o n t r i b u t i n g cause o f i n c r e a s e d symptoms o f h i s u n d e r l y i n g back c o n d i ­
t i o n and t h e r e f o r e compensable under former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . The c o u r t r e ­
manded f o r r e c o n s i d e r a t i o n i n l i g h t o f Aetna C a s u a l t y Co. v. Aschbacher, 107 Or 
App 494, r e v den 312 Or 150 (1 9 9 1 ) , which h e l d t h a t a c l a i m a n t must e s t a b l i s h 
t h a t h i s employment was t h e major c o n t r i b u t i n g cause o f a c l a i m e d c o n d i t i o n o r 
i t s w o r s e n i n g i n o r d e r t o prove a c l a i m f o r o c c u p a t i o n a l d i s e a s e under f o r m e r 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e e x c e p t i o n o f t h e 7 t h and 
8 t h f u l l p a r a g r a p h s on page 3 o f t h e O p i n i o n and Order. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s back i n j u r y and b i l a t e r a l g r o i n 
s t r a i n was compensable as an i n j u r y o r an o c c u p a t i o n a l d i s e a s e . A f t e r f i n d i n g 
t h a t t h e case s h o u l d be ana l y z e d as an o c c u p a t i o n a l d i s e a s e , we a f f i r m e d . R e l y ­
i n g on o u r f i r s t o r d e r i n Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) , w h i c h 
h e l d t h a t a c l a i m a n t c o u l d p r o v e a compensable o c c u p a t i o n a l d i s e a s e c l a i m under 
f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) by merely showing t h a t work was a m a t e r i a l c o n t r i b u t i n g 
cause o f a c l a i m e d c o n d i t i o n o r a worsening o f t h e symptoms o f a p r e e x i s t i n g 
d i s e a s e , we c o n c l u d e d t h a t t h e m e d i c a l evidence pr o v e d t h a t c l a i m a n t ' s work was 
a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s i n c r e a s e d symptoms o f h i s u n d e r l y i n g 
back c o n d i t i o n . 

The C o u r t o f Appeals s u b s e q u e n t l y r e v e r s e d o ur o r d e r i n Aschbacher, h o l d ­
i n g t h a t t h e l e g i s l a t u r e had n o t i n t e n d e d t o change t h e s t a n d a r d o f p r o o f neces­
s a r y t o p r o v e a c l a i m under former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) and t h a t a c l a i m a n t was 
s t i l l r e q u i r e d t o show t h a t t h e work a c t i v i t y was t h e m a jor c o n t r i b u t i n g cause 
o f a c l a i m e d c o n d i t i o n o r wor s e n i n g o f an u n d e r l y i n g d i s e a s e . Aetna C a s u a l t y 
Co. v. Aschbacher, supra. R e l y i n g on i t s h o l d i n g i n Aschbacher, t h e c o u r t has 
r e v e r s e d o u r o r d e r and remanded t h i s case f o r r e c o n s i d e r a t i o n . 

We f i r s t r e p u b l i s h t h a t p o r t i o n o f our p r e v i o u s o r d e r w h i c h f o u n d t h a t t h e 
c l a i m a p p r o p r i a t e l y i s a n a l y z e d as an o c c u p a t i o n a l d i s e a s e and p r o c e e d t o d e t e r ­
mine w h e t h e r c l a i m a n t s a t i s f i e d h i s burden o f p r o o f under f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) . We t u r n t o a d e t e r m i n a t i o n o f t h e c o m p e n s a b i l i t y i s s u e . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. B u t l e r , o r t h o p e d i c surgeon, s t a t e d t h a t 
c l a i m a n t ' s work " d i d n o t i n d e p e n d e n t l y worsen [ h i s ] c o n d i t i o n . I b e l i e v e h i s 
c u r r e n t c o n d i t i o n i s e x p l a i n a b l e based on h i s p r e v i o u s s u r g e r i e s and a n a t u r a l 
h i s t o r y o f h i s o n g o i n g back problem." (Ex. 4 1 ) . I n a subsequent o p i n i o n , 
B u t l e r d e t a i l e d c l a i m a n t ' s back c o n d i t i o n , s t a t i n g t h a t t h e r e was no "e v i d e n c e 
o f a d i s c i n j u r y " b u t t h a t c l a i m a n t d i d "have c o n s i d e r a b l e d e g e n e r a t i v e changes 
a t t h e f a c e t j o i n t s a t L-3, 4 b i l a t e r a l l y . " (Ex. 4 3 - 1 ) . I n r e g a r d s t o t h e e f ­
f e c t o f c l a i m a n t ' s work, B u t l e r s t a t e d t h a t " s i n c e [ c l a i m a n t ] has r e t u r n e d t o 
work a t [SAIF's i n s u r e d ] i n November 1987, he has had numerous s t r e s s e s t o h i s 
l o w e r back." (Ex. 4 3 - 2 ) . However, B u t l e r found "no ev i d e n c e o b j e c t i v e l y t h a t * 
* * i n c i d e n t s [ a t w o r k ] produced any change i n h i s back problems as measured by 



Frank J. Thorp, 44 Van N a t t a 24 (1992) 25 

t e s t s . C l i n i c a l l y , however, he has had a g r e a t d e a l more p a i n , w h i c h has. p e r ­
s i s t e d ^ ] * * * He c e r t a i n l y had worsening o f h i s symptoms[.]" ( I d . ) B u t l e r 
added t h a t c l a i m a n t "has b a s i c a l l y gone d o w n h i l l over t h i s ( s i c ) l a s t t w e l v e 
months, i n my o p i n i o n a t a g r e a t e r r a t e o f speed t h a n he would have i f he had 
n o t been w o r k i n g a t t h i s p a r t i c u l a r j o b , b u t i n s t e a d a t a more s e d e n t a r y t y p e 
j o b . T h i s w o r s e n i n g cannot r e a l l y be measured by o b j e c t i v e t e s t s , and o b j e c ­
t i v e l y I do n o t t h i n k we can s t a t e t h a t he i s worse, b u t s u b j e c t i v e l y he i s c e r ­
t a i n l y worse." ( I d . a t 2 ) . 

An i n d e p e n d e n t examiner, Dr. Hazel, o r t h o p e d i c surgeon, f o u n d t h a t 
c l a i m a n t "has m u l t i l e v e l d e g e n e r a t i v e i n t e r v e r t e b r a l d i s c d i s e a s e w i t h a p r o ­
g r e s s i v e d e g e n e r a t i v e p r o c e s s , t h e e t i o l o g y o f whic h i s unknown and i n h i s case 
m i g h t even be f a m i l i a l . " (Ex. 27-2) Hazel f u r t h e r s t a t e d t h a t , a l t h o u g h an 
e x a c e r b a t i o n o f symptoms was preceded by an i n c i d e n t o f s t r e s s t o t h e back, h i s 
back p a i n was due t o a " p r o g r e s s i o n o f h i s d i s e a s e p r o c e s s , i . e . , h y p e r t r o p h i c 
p r o l i f e r a t i o n o f t i s s u e s w i t h i n t h e s p i n e and i n t e r f o r a m i n a l r e g i o n s a s s o c i a t e d 
w i t h superimposed s t r e s s e s t h a t r e n d e r t h o s e a d d i t i o n a l l y symptomatic." ( I d . a t 
4 ) • 

I n s h o r t , t h e m e d i c a l evidence shows t h a t c l a i m a n t ' s employment c o n d i t i o n s 
were n o t t h e major c o n t r i b u t i n g cause o f a wor s e n i n g o f c l a i m a n t ' s u n d e r l y i n g 
back c o n d i t i o n . C l a i m a n t o n l y demonstrated t h a t h i s work- produced h i s symptoms, 
w h i c h i s n o t s u f f i c i e n t t o s a t i s f y former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . See Aetna C a s u a l t y 
Co. v. Aschbacher, supra. We t h e r e f o r e conclude t h a t c l a i m a n t does n o t have a 
compensable o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s low back c o n d i t i o n . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d May 24, 1990 i s 
r e v e r s e d . SAIF's d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's a t t o r n e y f e e 
award a l s o i s r e v e r s e d . 

I T IS SO ORDERED. 

Janu a r y 9, 1992 C i t e as 44 Van N a t t a 25 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MARIA ADAMSON, Claimant 
Own M o t i o n No. 91-0195M 

OWN MOTION ORDER ON RECONSIDERATION 
M i c h a e l B. Dye, Claimant A t t o r n e y 

Employers I n s u r a n c e o f Wausau, I n s u r a n c e C a r r i e r 

C l a i m a n t moves t o supplement her r e q u e s t t o reopen her c l a i m f o r t h e pay­
ment o f t e m p o r a r y d i s a b i l i t y compensation w i t h a r e q u e s t f o r a p e n a l t y f o r t h e 
i n s u r e r ' s u n r e a s o n a b l e d e l a y o f t h e payment o f compensation. See 
ORS 65 6 . 2 6 2 ( 1 0 ) . She contends t h a t t h e i n s u r e r f a i l e d t o t i m e l y s u b m i t i t s r e c ­
ommendation t o t h e Board. Because a December 11, 1991 Own M o t i o n Order i s s u e d 
r e o p e n i n g c l a i m a n t ' s c l a i m , we t r e a t her m o t i o n t o supplement as a r e q u e s t f o r 
r e c o n s i d e r a t i o n . 

The i n s u r e r i s r e q u i r e d t o make a w r i t t e n recommendation t o t h e Board 
w i t h i n 90 days o f r e c e i v i n g an own m o t i o n c l a i m as t o whether t h e c l a i m s h o u l d 
be reopened o r d e n i e d . OAR 438-12-025 and 438-12-030. Here, t h e i n s u r e r r e ­
c e i v e d c l a i m a n t ' s r e q u e s t f o r c l a i m r e o p e n i n g on February 1 1 , 1991. I t t i m e l y 
s u b m i t t e d an A p r i l 10, 1991 C a r r i e r ' s Own M o t i o n Recommendation Form t o t h e 
Board, recommending t h a t c l a i m a n t ' s r e q u e s t f o r r e o p e n i n g be d e n i e d on s e v e r a l 
g r o u n d s . The Board i s s u e d an o r d e r p o s t p o n i n g a c t i o n u n t i l a h e a r i n g had been 
h e l d on t h e i n s u r e r ' s d e n i a l o f s u r g e r y . Pursuant t o t h e p a r t i e s ' s t i p u l a t i o n 
a t h e a r i n g , by a September 16, 1991 S e t t l e m e n t Order, t h e Referee s e t a s i d e t h e 
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i n s u r e r ' s d e n i a l . I n December 1991, t h e i n s u r e r i s s u e d a second Own M o t i o n Rec­
ommendation Form, recommending t o t h e Board t h a t c l a i m a n t ' s r e q u e s t f o r r e o p e n ­
i n g be g r a n t e d . T h e r e a f t e r , t h e Board reopened t h e c l a i m on December 1 1 , 1991. 

W h i l e t h e J u l y 15, 1991 p o s t p o n i n g o r d e r i n d i c a t e d t h a t t h e p a r t i e s 
" s h o u l d " a d v i s e t h e Board o f t h e i r p o s i t i o n s on t h e r e o p e n i n g a f t e r t h e Ref­
e r e e ' s o r d e r , t h e r e i s no r e q u i r e m e n t t h a t t h e i n s u r e r submit a n o t h e r recommen­
d a t i o n a f t e r an o r d e r o r s t i p u l a t i o n r e s o l v e s r e l a t e d i s s u e s p e n d i n g a t h e a r i n g . 
The i n s u r e r t i m e l y d i s c h a r g e d i t s o b l i g a t i o n under our r u l e s by s u b m i t t i n g i t s 
i n i t i a l recommendation. A c c o r d i n g l y , we do not f i n d t h e i n s u r e r ' s c o n d u c t was 
un r e a s o n a b l e and d e c l i n e t o assess a p e n a l t y . 

Our December 11, 1991 Own Mo t i o n Order i s w i t h d r a w n . As supplemented 
above, we r e p u b l i s h our December 11, 1991 Own M o t i o n Order i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Janu a r y 9, 1992 C i t e as 44 Van N a t t a 26 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
HAROLD T. BIRD, Deceased, Claimant 

WCB Case No. 90-18895 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

Rosemary B i r d , t h e widow o f t h e deceased c l a i m a n t , ( h e r e a f t e r r e f e r r e d t o 
as c l a i m a n t ) , r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r w h i c h : (1) d e c l i n e d t o 
o r d e r payment o f d e a t h b e n e f i t s pending appeal o f an e a r l i e r r e f e r e e ' s o r d e r ; 
and (2) d e c l i n e d t o assess p e n a l t i e s and fe e s f o r an a l l e g e d l y u n r e a s o n a b l e 
f a i l u r e t o pay t h e a f o r e m e n t i o n e d b e n e f i t s pending Board r e v i e w o f t h e e a r l i e r 
r e f e r e e ' s o r d e r . On r e v i e w , t h e i s s u e s a r e e n t i t l e m e n t t o d e a t h b e n e f i t s pend­
i n g a p p e a l and p e n a l t i e s and f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's s t a t e m e n t o f t h e f a c t s as s t i p u l a t e d by t h e p a r ­
t i e s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d e t e r m i n e d t h a t t h i s m a t t e r was s e p a r a t e and d i s t i n c t f r o m t h e 
e a r l i e r c o m p e n s a b i l i t y d e t e r m i n a t i o n , and i s governed by amended ORS 656.313, 
w h i c h a l l o w s t h e compensation a t i s s u e t o be s t a y e d p e n d i n g a p p e a l o f t h e e a r ­
l i e r r e f e r e e ' s o r d e r . We agree. 

C l a i m a n t contends t h a t t h e c o m p e n s a b i l i t y o f t h e deceased w o r k e r ' s c l a i m , 
w h i c h was l i t i g a t e d p r i o r t o t h e e f f e c t i v e d a t e o f Senate B i l l 1197, i s i n d i s ­
t i n g u i s h a b l e f r o m t h e i s s u e o f her e n t i t l e m e n t t o d e a t h b e n e f i t s , w h i c h was l i t ­
i g a t e d a f t e r Senate B i l l 1197 t o o k e f f e c t . T h e r e f o r e , she contends t h a t h e r en­
t i t l e m e n t t o d e a t h b e n e f i t s s h o u l d be de t e r m i n e d by fo r m e r ORS 656.313 w h i c h 
p r o v i d e d t h a t compensation c o u l d n o t be st a y e d p e n d i n g a p p e a l . 

P r i o r t o J u l y 1, 1990, ORS 656.313 p r o v i d e d t h a t " [ f ] i l i n g by an employer 
o r t h e i n s u r e r o f a r e q u e s t f o r r e v i e w o r c o u r t appeal s h a l l n o t s t a y payment o f 
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compensation t o a c l a i m a n t . " The l e g i s l a t u r e , however, amended ORS 656.313 e f ­
f e c t i v e J u l y 1, 1990. As amended, ORS 656.313 s t a t e s t h a t t h e f i l i n g o f such a 
r e q u e s t o r ap p e a l s t a y s t h e payment o f compensation appealed e x c e p t f o r : (,1) 
t e m p o r a r y d i s a b i l i t y b e n e f i t s t h a t accrue from t h e d a t e o f t h e o r d e r appealed 
f r o m u n t i l c l o s u r e under ORS 656.268, o r u n t i l t h e o r d e r appealed f r o m i s i t s e l f 
r e v e r s e d , w h i c h e v e r event f i r s t o c c u r s , and (2) permanent t o t a l d i s a b i l i t y bene­
f i t s t h a t a c c r u e f r o m t h e d a t e o f t h e o r d e r appealed f r o m u n t i l t h e o r d e r 
a p p e a l e d f r o m i s r e v e r s e d . ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) , ( A ) , (B) . 

Subsequent t o t h e d a t e o f t h e Referee's o r d e r , we i s s u e d our o p i n i o n i n 
Raymond J . Seebach, 43 Van N a t t a 2687 (1 9 9 1 ) . I n Seebach, we h e l d t h a t a l t h o u g h 
s u b s t a n t i v e c o m p e n s a b i l i t y was l i t i g a t e d under t h e law i n e f f e c t b e f o r e J u l y 1, 
1990, t h e q u e s t i o n o f whether payment o f compensation was s t a y e d p e n d i n g t h e i n ­
s u r e r ' s a p p e a l t o t h i s Board was a se p a r a t e p r o c e d u r a l " m a t t e r " w h i c h d i d n o t 
a r i s e u n t i l a f t e r t h e i s s u a n c e o f t h e e a r l i e r r e f e r e e ' s c o m p e n s a b i l i t y d e t e r m i ­
n a t i o n . T h e r e f o r e , we concluded t h a t amended ORS 656.313, w h i c h a l l o w s compen­
s a t i o n t o be s t a y e d p e n d i n g appeal a p p l i e d . 

L i k e w i s e , i n t h e p r e s e n t case, t h e q u e s t i o n o f whether payment o f d e a t h 
b e n e f i t s i s s t a y e d p e n d i n g t h e appeal i s a s e p a r a t e " m a t t e r " w h i c h a r o s e ( i . e . , 
became a t i s s u e ) a f t e r t h e e a r l i e r c o m p e n s a b i l i t y d e t e r m i n a t i o n . Inasmuch as 
c l a i m a n t ' s h e a r i n g r e q u e s t r e g a r d i n g t h i s m a t t e r was n o t f i l e d b e f o r e May 1, 
1990 and h e a r i n g r e g a r d i n g t h i s m a t t e r was n o t convened p r i o r t o J u l y 1, 1990, 
t h e m a t t e r i n v o l v e d here was not " i n l i t i g a t i o n " f o r t h e purposes o f s e c t i o n 
5 4 ( 2 ) . See Raymond J. Seebach, supra. T h e r e f o r e , t h i s case was p r o p e r l y ana­
l y z e d by t h e Referee under amended ORS 656.313. 

S i n c e we have conclu d e d t h a t t h e i n s u r e r was e n t i t l e d t o s t a y payment o f 
t h e a f o r e m e n t i o n e d compensation, i t f o l l o w s t h a t t h e i n s u r e r ' s f a i l u r e t o pay 
t h e s e b e n e f i t s was n o t unreas o n a b l e . T h e r e f o r e , we assess no p e n a l t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 8, 1991 i s > a f f i r m e d . 

J a n u a r y 9, 1992 ; C i t e as 44 Van N a t t a 27 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JERRY A. DOVE, Claimant 
WCB Case No. 90-22034 

ORDER ON REVIEW 
Westmoreland & Shebley, Claimant A t t o r n e y s 

D a v i s & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Menashe's o r d e r t h a t d i r e c t e d i t t o 
pay a d d i t i o n a l t e m p o r a r y d i s a b i l i t y compensation. On r e v i e w , t h e i s s u e i s 
c l a i m s p r o c e s s i n g . We r e v e r s e . 

FINDINGS OF FACT 

By O p i n i o n and Order d a t e d November 7, 1990, a p r i o r R e feree f o u n d t h a t 
c l a i m a n t s u s t a i n e d an a g g r a v a t i o n o f h i s compensable i n j u r y , and remanded t h e 
a g g r a v a t i o n c l a i m t o t h e i n s u r e r f o r " p r o c e s s i n g c o n s i s t e n t w i t h Oregon Workers' 
Compensation Law." The i n s u r e r f i l e d a r e q u e s t f o r Board r e v i e w on November 13, 
1990. The i n s u r e r has n o t p a i d temporary d i s a b i l i t y compensation f o r any p e r i o d 
b e f o r e November 7, 1990. 
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C l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g t h e i n s u r e r ' s r e f u s a l t o pay compen­
s a t i o n p u r s u a n t t o t h e p r i o r Referee's o r d e r was f i l e d a f t e r May 1 , 1990. A 
h e a r i n g was n o t convened b e f o r e J u l y 1, 1990. 

CONCLUSIONS OF LAW AND OPINION 

A p p l y i n g f o r m e r ORS 656.313, which was i n e f f e c t b e f o r e t h e 1990 amend­
ments Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2, t h e R e f e r e e c o n c l u d e d t h a t 
t h e i n s u r e r ' s f i l i n g o f a r e q u e s t f o r Board r e v i e w d i d n o t s t a y t h e payment o f 
any t e m p o r a r y d i s a b i l i t y compensation o r d e r e d p a y a b l e by t h e November 7, 1990 
O p i n i o n and Order. We d i s a g r e e . 

ORS 656.313 governs t h e payment o f compensation p e n d i n g an a p p e a l . I t s 
fo r m e r v e r s i o n , w h i c h t h e Referee a p p l i e d , p r o v i d e d i n r e l e v a n t p a r t t h a t t h e 
" [ f j i l i n g by an employer o r t h e i n s u r e r o f a r e q u e s t f o r r e v i e w * * * s h a l l n o t 
s t a y payment o f compensation t o a c l a i m a n t . " The l e g i s l a t u r e amended t h e 
s t a t u t e i n 1990, and i t now p r o v i d e s i n r e l e v a n t p a r t : 

" ( l ) ( a ) F i l i n g by an employer o r t h e i n s u r e r o f * * * a r e ­
q u e s t f o r b o a r d r e v i e w * * * s t a y s payment o f t h e compensation 
a p p e a l e d , e x c e p t f o r : 

"(A) Temporary d i s a b i l i t y b e n e f i t s t h a t a c c r u e f r o m t h e d a t e 
o f t h e o r d e r appealed from u n t i l c l o s u r e under ORS 656.268, o r u n t i l 
t h e o r d e r appealed f r o m i s i t s e l f r e v e r s e d , w h i c h e v e r e v e n t f i r s t 
o c c u r s . " 

I n d e t e r m i n i n g t h a t f o r m e r ORS 656.313 a p p l i e s , t h e Ref e r e e c o n c l u d e d t h a t 
t h i s m a t t e r was governed by t h e s a v i n g s c l a u s e i n s u b s e c t i o n 5 4 ( 2 ) o f t h e 1990 
Oregon Laws ( S p e c i a l S e s s i o n ) , c h a p t e r 2. That s u b s e c t i o n p r o v i d e s : 

"Any m a t t e r r e g a r d i n g a c l a i m which i s i n l i t i g a t i o n b e f o r e 
t h e H e a r i n g s D i v i s i o n , t h e board, t h e Court o f Appeals o r t h e 
Supreme C o u r t under t h i s c h a p t e r , and r e g a r d i n g w h i c h m a t t e r a r e ­
q u e s t f o r h e a r i n g was f i l e d b e f o r e May 1, 1990, and a h e a r i n g was 
convened b e f o r e J u l y 1, 1990, s h a l l be d e t e r m i n e d p u r s u a n t t o t h e 
law i n e f f e c t b e f o r e J u l y 1, 1990." 

The R e f e r e e reasoned t h a t , because t h e p r i o r h e a r i n g on t h e a g g r a v a t i o n 
c l a i m was r e q u e s t e d b e f o r e May 1, 1990, and convened b e f o r e J u l y 1, 1990, t h e 
i n s u r e r ' s o b l i g a t i o n t o pay compensation pending Board r e v i e w was governe d by 
t h e law i n e f f e c t b e f o r e J u l y 1, 1990. We r e c e n t l y r e j e c t e d t h a t r e a s o n i n g . 

I n Raymond J. Seebach. 43 Van N a t t a 2687 ( 1 9 9 1 ) , we c o n c l u d e d t h a t t h e i n ­
s u r e r ' s o b l i g a t i o n t o pay compensation pending Board r e v i e w i s a s e p a r a t e p r o c e ­
d u r a l m a t t e r f r o m t h e s u b s t a n t i v e d e t e r m i n a t i o n g i v i n g r i s e t o t h a t o b l i g a t i o n . 
T h e r e f o r e , inasmuch as c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g t h e i n s u r e r ' s r e ­
f u s a l t o pay compensation was n o t f i l e d b e f o r e May 1, 1990, and t h e h e a r i n g on 
t h a t m a t t e r was n o t convened b e f o r e J u l y 1, 1990, we h e l d t h a t s u b s e c t i o n 54(2) 
o f t h e 1990 amendments does n o t a p p l y and t h a t t h e i n s u r e r ' s payment o b l i g a t i o n s 
a r e governed by amended ORS 656.313. I d . 

As i n Seebach, t h i s c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g t h e i n s u r e r ' s 
r e f u s a l t o pay compensation was n o t f i l e d b e f o r e May 1, 1990, and a h e a r i n g was 
n o t convened b e f o r e J u l y 1, 1990. A c c o r d i n g l y , amended ORS 656.313 a p p l i e s here 
as w e l l . 

Under ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) ( A ) , t h e payment o f te m p o r a r y d i s a b i l i t y compensa­
t i o n i s s t a y e d p e n d i n g Board r e v i e w , except f o r t e m p o r a r y d i s a b i l i t y 
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c ompensation t h a t accrues from t h e d a t e o f t h e o r d e r appealed f r o m . A c c o r d i n g ­
l y , p e n d i n g Board r e v i e w , t h e i n s u r e r was not r e q u i r e d t o pay t e m p o r a r y d i s a b i l ­
i t y c ompensation f o r any p e r i o d b e f o r e t h e November 7, 1990 O p i n i o n and Order. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 5, 1991 i s r e v e r s e d . The o r d e r d i r e c t i n g 
t h e i n s u r e r t o pay te m p o r a r y d i s a b i l i t y compensation f o r t h e p e r i o d f r o m January 
15, 1990 t o November 7, 1990 pending Board r e v i e w o f t h e p r i o r R e f e r e e ' s o r d e r , 
as w e l l as t h e approved a t t o r n e y f e e award, i s r e v e r s e d . 

Board Member Tenenbaum s p e c i a l l y concurring. 

For t h e reasons s t a t e d i n my d i s s e n t t o Seebach, I m a i n t a i n t h a t t h e en­
fo r c e m e n t o f t h e i n s u r e r ' s c l a i m p r o c e s s i n g o b l i g a t i o n s h o u l d n o t be d i v o r c e d 
f r o m t h e c o m p e n s a b i l i t y o f t h e c l a i m , f o r t h e purpose o f a p p l y i n g s e c t i o n 54(2) 
o f t h e 1990 A c t . However, I am bound by t h a t d e c i s i o n and r e l u c t a n t l y concur. 

J a n u a r y 9, 1992 C i t e as 44 Van N a t t a 29 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
VINCENT A. LOPEZ, C l a i m a n t 

WCB Case No. 90-20485 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Peterson's o r d e r w h i c h : (1) u p h e l d 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s r i g h t w r i s t i n j u r y c l a i m ; and (2) d e c l i n e d t o 
assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l . On r e ­
v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t i s 22 y e a r s o f age. He began w o r k i n g f o r t h e employer as a 
machine o p e r a t o r i n January 1990. 

I n J u l y 1990, c l a i m a n t was w o r k i n g t h e g r a v e y a r d s h i f t , 11:00 P.M. t o 7:00 
A.M. He was sc h e d u l e d t o work t h a t s h i f t on F r i d a y , J u l y 26, 1990 ( s h i f t e n d i n g 
S a t u r d a y , 7:00 A.M.). However, on o r around J u l y 20, he asked h i s s u p e r v i s o r 
f o r p e r m i s s i o n t o t a k e t h e n e x t F r i d a y o f f , because a c o u s i n was coming t o v i s i t 
f r o m C a l i f o r n i a . C l a i m a n t was i n s t r u c t e d t o submit a w r i t t e n r e q u e s t as r e q u i r ­
ed by company p o l i c y . 

C l a i m a n t f a i l e d t o submit a w r i t t e n r e q u e s t . I n s t e a d , he approached h i s 
s u p e r v i s o r a t t h e s t a r t o f t h e s h i f t on J u l y 26, and asked t o have t h e s h i f t 
o f f . H i s s u p e r v i s o r d e n i e d t h e r e q u e s t because c l a i m a n t had n o t made t h e r e ­
q u e s t i n w r i t i n g as i n s t r u c t e d . C laimant walked away i n a h u f f . A p p r o x i m a t e l y 
t e n m i n u t e s l a t e r , c l a i m a n t r e p o r t e d t h a t he had i n j u r e d h i s r i g h t w r i s t w h i l e 
u s i n g a t a p e gun, and was i n severe p a i n . 

C l a i m a n t l e f t work s h o r t l y a f t e r r e p o r t i n g t h e a l l e g e d i n c i d e n t and went 
t o a h o s p i t a l emergency room. He was seen by Robert F i e l d s , M.D., who diagnosed 
a s p r a i n o f t h e r i g h t w r i s t , t r a u m a t i c c a r p a l t u n n e l syndrome. Dr. F i e l d s 
p l a c e d t h e r i g h t w r i s t i n a s p l i n t , p r e s c r i b e d A d v i l f o r p a i n , and r e l e a s e d 
c l a i m a n t t o l i g h t d u t y f o r f o u r days. 



30 V i n c e n t A. Lopez, 44 Van N a t t a 29 (1992) 

D u r i n g t h e e n s u i n g weeks, c l a i m a n t c o n t i n u e d t o r e p o r t t o Dr. F i e l d s t h a t 
he was i n severe p a i n , and unable t o r e t u r n t o work. Not b e i n g a hand and w r i s t 
s p e c i a l i s t , Dr. F i e l d s r e f e r r e d c l a i m a n t f o r f u r t h e r t r e a t m e n t , t o Dr. D a v i d 
LaGasse, an o r t h o p e d i c and f r a c t u r e surgeon, c l a i m a n t was f i r s t seen by LaGasse 
on August 23, 1990. At t h e e x a m i n a t i o n , c l a i m a n t complained t h a t h i s p a i n was 
g e t t i n g worse. However, t h e r e s u l t s o f Dr. LaGasse's e x a m i n a t i o n , i n c l u d i n g t h e . 
X-r a y s , were normal i n a l l r e s p e c t s , e x c e p t c l a i m a n t r e p o r t e d some t e n d e r n e s s i n 
h i s w r i s t and hand. Thus, c l a i m a n t had f u l l range o f m o t i o n o f t h e f i n g e r s and 
w r i s t , good w r i s t s t r e n g t h and "no weakness." Because o f t h e s e p o s i t i v e f i n d ­
i n g s , Dr. Lagasse's r e p o r t notes t h a t " I t i s hard t o say what has happened 
h e r e . " (Ex. 11) 

C l a i m a n t was examined a g a i n by Dr. Lagasse on August 29, 1990. A l t h o u g h 
t h e e x a m i n a t i o n r e s u l t s were normal, c l a i m a n t c o n t i n u e d t o c o m p l a i n o f unabated 
p a i n , now w i t h some numbness i n t h e s m a l l f i n g e r and t h e d i s t a l h a l f o f t h e r i n g 
f i n g e r . T h e r e f o r e , Dr. LaGasse r e f e r r e d c l a i m a n t t o Dr. W i l l i a m P i a t t , n e u r o l o ­
g i s t , f o r an u l n a r nerve e v a l u a t i o n , and t o Dr. Samuel G i l l , a hand s p e c i a l i s t , 
f o r a second o p i n i o n . (Ex. 11) 

Upon e x a m i n a t i o n by Dr. P i a t t , c l a i m a n t demonstrated a f u l l range o f mo­
t i o n o f h i s w r i s t s and hands and no s w e l l i n g was e v i d e n t . The n e r v e c o n d u c t i o n 
s t u d i e s were a l s o n o r m a l . Dr. P i a t t r e p o r t e d t h a t t h e r e were "no c l e a r c u t 
f i n d i n g s o f n e r v e entrapment, e i t h e r by e x a m i n a t i o n o r ner v e c o n d u c t i o n s t u d ­
i e s . " (Ex. 15-2) 

Dr. G i l l ' s f i n d i n g s , upon e x a m i n a t i o n , were a l s o e s s e n t i a l l y n o r m a l , a l ­
t h o u g h c l a i m a n t r e p o r t e d a spontaneous r e c u r r e n c e o f p a i n w h i c h G i l l d e s c r i b e d 
as " r a t h e r n o n d e s c r i p t i n n a t u r e . " Dr. G i l l ' s i m p r e s s i o n was muscle p a i n o f un­
d e t e r m i n e d e t i o l o g y , w i t h p o s s i b l e b u t d o u b t f u l u l n a r n e r v e e n t r a p m e n t , l e f t . 
However, G i l l a l s o r e p o r t e d t h a t " I am r e a l l y a t a l o s s t o a c t u a l l y e x p l a i n t h i s 
man's symptoms. The o b j e c t i v e f i n d i n g s o f any s i g n i f i c a n t a b n o r m a l i t y a r e m i n i ­
mal b u t he does seem r e a s o n a b l y b e l i e v a b l e . *** I must say t h a t a t t h i s t i m e I 
have no s p e c i f i c recommendations f o r any management, u n l e s s t h e e l e c t r o m y g r a p h 
shows so m e t h i n g , w h i c h I don't a n t i c i p a t e . " (Ex. 21-1,2). The e l e c t r i c a l s t u d ­
i e s s u g g e s t e d by Dr. G i l l were u l t i m a t e l y done. They r e v e a l e d no a b n o r m a l i t i e s . 

C l a i m a n t r e t u r n e d t o Dr. LaGasse on October 16, 1990, r e p o r t i n g what Dr. 
LaGasse c h a r a c t e r i z e d as "a d i f f e r e n t s e t o f symptoms:" p a i n now e x t e n d i n g f r o m 
t h e i n n e r s i d e o f t h e elbow down t o t h e u l n a r ( o u t s i d e ) a s p e c t o f f o r e a r m i n t o 
h i s hand. (Ex. 28) 

I n h i s l a s t r e p o r t , Dr. Lagasse observed t h a t "An o b j e c t i v e d i a g n o s i s o f 
p a t h o l o g y has never been made," and t h a t " I r e a l i z e t h i s i s a vague and nebulous 
s i t u a t i o n , b u t t h a t i s t h e n a t u r e o f t h i s case." (Ex. 3 2 ) . Dr. G i l l u l t i m a t e l y 
o p i n e d t h a t c l a i m a n t ' s c o m p l a i n t s o f p a i n were n o t c o m p a t i b l e w i t h any t y p e o f 
u l n a r n e r v e i n j u r y and t h a t c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s d i d n o t c o r r e l a t e 
w i t h any o b j e c t i v e f i n d i n g s . (Ex. 32A). 

FINDINGS OF ULTIMATE FACT 

The o c c u r r e n c e o f an a c c i d e n t a l i n j u r y on J u l y 26, 1990 a r i s i n g o u t o f and 
i n t h e c o u r s e o f c l a i m a n t ' s employment r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g 
i n d i s a b i l i t y was n o t e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e 
f i n d i n g s . 

CONCLUSIONS OF LAW 

C l a i m a n t had t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e , 
t h a t he s u f f e r e d a compensable i n j u r y . Hutcheson v. Weyerhaeuser, 288 Or 51 
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( 1 9 7 9 ) . The R eferee concl u d e d t h a t c l a i m a n t f a i l e d t o c a r r y h i s b u r d e n . We 
a g r e e . 

31 

As amended by Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , Ch. 2, S e c t i o n 3, ORS 
656.005 ( 7 ) ( a ) p r o v i d e s : 

"A 'compensable i n j u r y ' i s an a c c i d e n t a l i n j u r y , *** a r i s i n g 
o u t o f and i n t h e course o f employment r e q u i r i n g m e d i c a l s e r v i c e s o r 
r e s u l t i n g i n d i s a b i l i t y o r d e a t h ; an i n j u r y i s a c c i d e n t a l i f t h e r e ­
s u l t i s an a c c i d e n t , whether o r n o t due t o a c c i d e n t a l means, i f i t 
i s e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s 
*** m " 

" O b j e c t i v e f i n d i n g s " i n s u p p o r t o f m e d i c a l e v i d e n c e a r e d e f i n e d t o i n ­
c l u d e , b u t a r e n o t l i m i t e d t o , "range o f m o t i o n , a t r o p h y , muscle s t r e n g t h , mus­
c l e spasm and d i a g n o s t i c e v i d e n c e s u b s t a n t i a t e d by c l i n i c a l f i n d i n g s . " Amended 
ORS 6 5 6 . 0 0 5 ( 1 9 ) . I n Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) , we c o n s t r u e d 
t h a t s t a t u t o r y d e f i n i t i o n t o r e q u i r e a d e t e r m i n a t i o n by a p h y s i c i a n , based on an 
e x a m i n a t i o n o f t h e i n j u r e d w orker, t h a t t h e worker has a d i s a b i l i t y o r need f o r 
m e d i c a l s e r v i c e s . Such a f i n d i n g may be based on a p h y s i c i a n ' s e v a l u a t i o n o f 
t h e w o r k e r ' s d e s c r i p t i o n o f t h e p a i n t h a t he i s e x p e r i e n c i n g . J a c q u a l v n L. 
H e t x i c k , 43 Van N a t t a 2357 (1 9 9 1 ) . 

Here, Dr. F i e l d s diagnosed a r i g h t w r i s t s t r a i n / s p r a i n , based on h i s e v a l ­
u a t i o n o f c o m p l a i n a n t ' s d e s c r i p t i o n o f t h e p a i n t h a t c l a i m a n t was e x p e r i e n c i n g . 
H i s m e d i c a l r e p o r t s would c o n s t i t u t e m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e 
f i n d i n g s , were t h o s e r e p o r t s g i v e n s u b s t a n t i a l w e i g h t . We do n o t , however, f i n d 
Dr. F i e l d s ' r e p o r t s p e r s u a s i v e . 

A l t h o u g h c l a i m a n t was i n i t i a l l y seen by Dr. F i e l d s , he was r e f e r r e d by 
F i e l d s f o r t r e a t m e n t t o Dr. LaGasse, due t o c l a i m a n t ' s c o m p l a i n t s o f unabated 
p a i n and Dr. LaGasse's g r e a t e r e x p e r t i s e i n t h e f i e l d o f m e d i c i n e i n v o l v e d . 
Upon h i s e x a m i n a t i o n s , LaGasse c o u l d f i n d n o t h i n g wrong w i t h c l a i m a n t t o e x p l a i n 
h i s c o m p l a i n t s o f s e vere p a i n . LaGasse r e f e r r e d c l a i m a n t t o Dr. P i a t t , a hand 
and w r i s t s p e c i a l i s t , f o r f u r t h e r t e s t s , and t o Dr. G i l l f o r a second o p i n i o n . 
The r e s u l t s o f t h e a d d i t i o n a l t e s t s conducted by Dr. P i a t t were n o r m a l . U l t i ­
m a t e l y , LaGasse would c h a r a c t e r i z e t h e s i t u a t i o n as "vague and n e b u l o u s . " Dr. 
G i l l , based on h i s e x a m i n a t i o n s , was " a t a l o s s " t o e x p l a i n c l a i m a n t ' s com­
p l a i n t s o f p a i n . He u l t i m a t e l y concluded t h a t c l a i m a n t ' s c o m p l a i n t s were n o t 
c o m p a t i b l e w i t h any t y p e o f u l n a r nerve i n j u r y and t h a t c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s d i d n o t c o r r e l a t e w i t h any o b j e c t i v e f i n d i n g s . 

C l a i m a n t c l a i m s t o have s u f f e r e d an u n w i t n e s s e d i n j u r y under what can o n l y 
be d e s c r i b e d as s u s p i c i o u s c i r c u m s t a n c e s . C l a i m a n t had t h e burden o f p r o v i n g 
t h a t a compensable i n j u r y o c c u r r e d . Dr. F i e l d s ' d i a g n o s i s o f a r i g h t w r i s t 
s p r a i n / s t r a i n does n o t e x p l a i n t h e n a t u r e , s e v e r i t y , o r d u r a t i o n o f c l a i m a n t ' s 
s u b j e c t i v e symptoms, and t h e d o c t o r s t o whom c l a i m a n t was r e f e r r e d f o r t r e a t m e n t 
c o u l d f i n d no o b j e c t i v e m e d i c a l b a s i s f o r them. Under t h e s e c i r c u m s t a n c e s , we 
do n o t f i n d Dr. F i e l d s ' c o n c l u s o r y r e p o r t s p e r s u a s i v e . On t h e b a s i s o f t h e 
r e c o r d as a whole, we agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o c a r r y 
h i s b u r d en o f p r o v i n g t h a t a compensable i n j u r y o c c u r r e d . 

F u r t h e r m o r e , we c o n c l u d e t h a t c l a i m a n t i s n o t e n t i t l e d t o a p e n a l t y o r as­
s o c i a t e d a t t o r n e y f e e . The i n s u r e r ' s d e n i a l was n o t u n r e a s o n a b l e , as i t was 
i s s u e d based on m e d i c a l r e p o r t s which p r o v i d e d a l e g i t i m a t e b a s i s f o r d o u b t i n g 
t h e c o m p e n s a b i l i t y o f t h e c l a i m . Brown v. Argonaut I n s . Co., 93 Or App 588 
( 1 9 8 8 ) . I n any e v e n t , we have found t h e c l a i m n o t compensable. C o n s e q u e n t l y , 
t h e r e were no amounts " t h e n due" upon wh i c h t o base a p e n a l t y award. L l o v d L. 
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C r i p e , 41 Van N a t t a 1774 (1 9 8 9 ) . S i m i l a r l y , t h e r e has been no u n r e a s o n a b l e r e ­
s i s t a n c e t o t h e payment o f compensation. ORS 656.382( 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 20, 1991 i s a f f i r m e d . 

J a n u a r y 9, 1992 C i t e as 44 Van N a t t a 32 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JESUS MEJIA, Claimant 
WCB Case No. 90-15042 

ORDER ON REVIEW 
Cowli n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t : (1) i n ­
c r e a s e d h i s s c h e d u l e d permanent d i s a b i l i t y award f o r t h e l o s s o f use o r f u n c t i o n 
o f t h e r i g h t f o r e a r m , f r o m 24 p e r c e n t (36 degrees) as awarded by t h e J u l y 9, 
1990 D e t e r m i n a t i o n Order, t o 35 p e r c e n t (52.5 d e g r e e s ) ; and (2) a f f i r m e d t h e 
D e t e r m i n a t i o n Order award o f 16 p e r c e n t (51.2 degrees) unscheduled permanent 
d i s a b i l i t y f o r c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n . On r e v i e w , t h e i s s u e i s ex­
t e n t o f permanent p a r t i a l d i s a b i l i t y , scheduled and unsch e d u l e d . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s , " w i t h t h e f o l l o w i n g e x c e p t i o n s and sup­
p l e m e n t a t i o n . 

We do n o t adopt t h e Referee's f i n d i n g t h a t c l a i m a n t has weakness and a t r o ­
phy i n h i s r i g h t thumb, whi c h causes decreased g r i p s t r e n g t h i n t h e r i g h t hand. 

C l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and h i s c o n d i t i o n was s t i l l i m p r o v ­
i n g a t t h e t i m e o f Dr. Shames' November 1989 l e t t e r , w h i c h d e s c r i b e d c l a i m a n t ' s 
l o s s o f g r i p s t r e n g t h . 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s h i g h e s t SVP ( s p e c i f i c v o c a t i o n a l p r e p a ­
r a t i o n t i m e ) d u r i n g t h e t e n y e a r s p r i o r t o e v a l u a t i o n i s 2, based on D.O.T. 
( D i c t i o n a r y o f O c c u p a t i o n a l T i t l e s ) #403.863-010. I n s t e a d , we f i n d t h a t 
c l a i m a n t ' s j o b w h i c h had t h e h i g h e s t SVP d u r i n g t h e r e l e v a n t t i m e p e r i o d i s b e s t 
d e s c r i b e d by D.O.T. #403.687-010 (Farmworker, F r u i t I I ) , w h i c h a l s o has an SVP 
o f 2. 

CONCLUSIONS OF LAW AND OPINION 

Scheduled d i s a b i l i t y 

We adopt t h e Referee's " O p i n i o n " c o n c e r n i n g c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y , w i t h t h e f o l l o w i n g e x c e p t i o n s and s u p p l e m e n t a t i o n . 

The R e f e r e e f o u n d c l a i m a n t t o be e n t i t l e d t o a 10 p e r c e n t r a t i n g f o r l o s t 
g r i p s t r e n g t h i n h i s r i g h t hand, caused by weakness and a t r o p h y i n t h e r i g h t 
thumb. I n so d o i n g , t h e Referee r e l i e d on a November 1989 l e t t e r f r o m Dr. 
Shames, t h e n t r e a t i n g p h y s i c i a n , who note d reduced t h e n a r muscle mass on t h e 
r i g h t and decreased g r i p s t r e n g t h on t h e r i g h t . (Ex. 2 0 ) . However, c l a i m a n t 
was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f Shames' r e p o r t and t h e r e i s no medi­
c a l e v i d e n c e o f l o s t g r i p s t r e n g t h a f t e r c l a i m a n t ' s c o n d i t i o n became s t a t i o n a r y 
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on A p r i l 5, 1990. On t h i s e v i d e n c e , c l a i m a n t has n o t e s t a b l i s h e d permanent d i s ­
a b i l i t y due t o l o s t g r i p s t r e n g t h . 

C o n s e q u e n t l y , c l a i m a n t i s e n t i t l e d t o r a t i n g s o f 49 p e r c e n t f o r f u s i o n a t 
10 degrees (based on t h e s u r g i c a l f u s i o n o f t h e m e t a c a r p o p h a l a n g e a l thumb j o i n t ) 
and 39 p e r c e n t f o r 10 degrees r e t a i n e d m o t i o n i n t h e d i s t a l i n t e r p h a l a n g e a l 
j o i n t . These v a l u e s a r e combined f o r a t o t a l o f 69 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t thumb. Former OAR 436-35-
0 5 0 ( 6 ) . 

We have d e t e r m i n e d t h a t c l a i m a n t i s e n t i t l e d t o l e s s s c h e d u l e d permanent 
d i s a b i l i t y compensation t h a n he has been awarded p r e v i o u s l y . However, because 
t h e i n s u r e r has n o t r e q u e s t e d a r e d u c t i o n i n t h e amount awarded by t h e R e f e r e e , 
we do n o t d i s t u r b t h a t award. See Robin M. G l o v e r , 42 Van N a t t a 1081, 1082 
( 1 9 9 0 ) ; see a l s o D a n i e l M. A l i r e , 41 Van N a t t a 752, 759 ( 1 9 8 9 ) . 

Unscheduled d i s a b i l i t y 

We adopt t h e p o r t i o n o f t h e Referee's O p i n i o n c o n c e r n i n g c l a i m a n t ' s un­
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 17, 1990 i s a f f i r m e d . 

J a n u a r y 9, 1992 C i t e as 44 Van N a t t a 33 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MELVIN O. ROBERTS, Claimant 

WCB Case No. 91-00810 
ORDER ON RECONSIDERATION 

G a l t o n , e t a l . , C l aimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our December 26, 1991 Order on Re­
vie w . I n t h a t o r d e r , we u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s 
d e g e n e r a t i v e d i s c c o n d i t i o n and need f o r m e d i c a l s e r v i c e s , d e c l i n e d t o assess a 
p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d l y unreasonable d e n i a l , and f o u n d t h a t 
t h e R e f e r e e d i d n o t e r r i n a d m i t t i n g E x h i b i t 19 i n t o t h e r e c o r d . 

On r e c o n s i d e r a t i o n , c l a i m a n t argues t h a t our e v i d e n t i a r y r u l i n g i s con­
t r a r y t o our d e c i s i o n i n H a r o l d T. B i r d , 43 Van N a t t a 1732 ( 1 9 9 1 ) . I n B i r d , we 
h e l d t h a t ORS 65 6 . 2 8 3 ( 7 ) , s h o u l d n o t be read t o a u t h o r i z e a d m i s s i o n o f documents 
t h a t a r e n e i t h e r a d m i s s i b l e under ORS 656.310(2) nor under t h e Oregon Evidence 
Code. ORS 656.283(7) p r o v i d e s t h a t s u b s t a n t i a l j u s t i c e i s t h e s o l e g u i d e t o de­
c i d i n g e v i d e n t i a r y d i s p u t e s "except as o t h e r w i s e p r o v i d e d i n t h i s s e c t i o n and i n 
r u l e s o f p r o c e d u r e e s t a b l i s h e d by t h e board. . . . " 

C l a i m a n t ' s argument assumes t h a t E x h i b i t 19 i s i n a d m i s s i b l e under ORS 
65 6 . 3 1 0 ( 2 ) . We c l a r i f y our h o l d i n g . ORS 656.310(2) p r o v i d e s an e x c e p t i o n t o 
t h e h e a r s a y r u l e f o r m e d i c a l , s u r g i c a l and h o s p i t a l r e p o r t s p r e s e n t e d by 
c l a i m a n t s , s e l f - i n s u r e d employers and i n s u r e r s , p r o v i d e d t h a t t h e d o c t o r r e n d e r ­
i n g t h e m e d i c a l o r s u r g i c a l r e p o r t consents t o submit t o c r o s s - e x a m i n a t i o n . 

E x h i b i t 19 i s a l e t t e r p r e p a r e d by t h e i n s u r e r ' s c o u n s e l , s e n t t o Dr. 
W i l s o n , s i g n e d by t h e d o c t o r and fa x e d back t o t h e i n s u r e r ' s c o u n s e l ' s o f f i c e . 
The R e f e r e e a d m i t t e d t h i s document i n t o t h e r e c o r d s u b j e c t t o c l a i m a n t ' s r i g h t 
t o c r oss-examine t h e d o c t o r . C l a i m a n t ' s ' c o u n s e l d e c l i n e d t h e o p p o r t u n i t y t o 
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c r o s s - e x a m i n e Dr. W i l s o n . Dr. W i l s o n s i g n e d t h e document i n d i c a t i n g t h a t i t 
a c c u r a t e l y r e f l e c t e d h i s m e d i c a l o p i n i o n . Moreover, space was p r o v i d e d f o r t h e 
d o c t o r t o supplement t h e r e p o r t o r t o i n d i c a t e h i s disagreement w i t h t h e docu­
ment . 

We, t h e r e f o r e , c o n c l u d e t h a t t h i s document i s a m e d i c a l r e p o r t and i s ad­
m i s s i b l e under ORS 656.310( 2 ) . Inasmuch as we f i n d t h i s document i s a d m i s s i b l e 
under ORS 6 5 6 . 3 1 0 ( 2 ) , we conclude t h a t our Order on Review i s n o t c o n t r a r y t o 
our h o l d i n g i n H a r o l d T. B i r d , supra. 

A c c o r d i n g l y , o u r December 26, 1991 Order on Review i s w i t h d r a w n . As sup­
pl e m e n t e d and c l a r i f i e d h e r e i n , we r e p u b l i s h our December 26, 1991 Order on Re­
vi e w i n i t s e n t i r e t y . The p a r t i e s r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

. I T IS SO ORDERED. 

Janu a r y 9, 1992 C i t e as 44 Van N a t t a 34 (1992T 

I n t h e M a t t e r o f t h e Compensation o f 
CATHIE J. YOUNG, Claimant 
WCB Case No. 90-20781 

ORDER ON REVIEW 
Pe t e r O. Hansen, Claimant A t t o r n e y 

W i l l i a m B r i c k e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r w h i c h : (1) f o u n d 
t h a t h e r low back i n j u r y c l a i m had not been p r e m a t u r e l y c l o s e d ; and (2) a f f i r m e d 
a N o t i c e o f C l o s u r e t h a t d i d n o t award any permanent d i s a b i l i t y . On r e v i e w , t h e 
i s s u e s a r e p r e m a t u r e c l o s u r e and e x t e n t o f scheduled permanent d i s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c l a i m was n o t p r e m a t u r e l y c l o s e d by 
t h e October 4, 1990 N o t i c e o f C l o s u r e . We agree. 

On June 7, 1990, Dr. Beeson, c h i r o p r a c t o r , e x p r e s s l y f o u n d t h a t c l a i m a n t ' s 
o r i g i n a l i n j u r y had h e a l e d and merely recommended p a l l i a t i v e c a r e t o a l l e v i a t e 
c l a i m a n t ' s r e s i d u a l symptoms. (Ex. 8 ) . There i s no m e d i c a l r e p o r t t o t h e con­
t r a r y . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f t h e 
October 4, 1990 N o t i c e o f C l o s u r e . See L i n d a F. W r i g h t , 42 Van N a t t a 2570, 2571 
( 1 9 9 0 ) ; Tommy L. Brown, 42 Van N a t t a 558, 560 (1 9 9 0 ) . 

The R e f e r e e a l s o concluded t h a t c l a i m a n t was n o t e n t i t l e d t o a permanent 
d i s a b i l i t y award f o r her c h r o n i c c o n d i t i o n . We agree. 

Where c l a i m a n t f a i l s t o e s t a b l i s h any measurable i m p a i r m e n t r e s u l t i n g f r o m 
her compensable i n j u r y , no award o f d i s a b i l i t y i s a l l o w e d . Former OAR 436-35-
0 1 0 ( 2 ) ( b ) ; OAR 436-35-280(1). Here, c l a i m a n t has f a i l e d t o e s t a b l i s h a measur­
a b l e i m p a i r m e n t r e s u l t i n g from her compensable i n j u r y , as d e f i n e d by t h e " s t a n d ­
a r d s . " The " s t a n d a r d s " d e f i n e "impairment" as a decrease i n f u n c t i o n o f a body 
p a r t o r system as measured by a p h y s i c i a n a c c o r d i n g t o t h e methods d e s c r i b e d i n 
t h e American M e d i c a l A s s o c i a t i o n Guides t o t h e r a t i n g o f permanent i m p a i r m e n t , 
2nd E d i t i o n , C o p y r i g h t 1984. Former OAR 436-35-005(1). Dr. Beeson has r e l e a s e d 
c l a i m a n t t o r e t u r n t o her r e g u l a r work. Moreover, Beeson has c o n c l u d e d t h a t 
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c l a i m a n t ' s i n j u r y has h e a l e d . T h i s c o n c l u s i o n i s a l s o shared by t h e R e h a b i l i t a ­
t i o n C e n t e r w h i c h f o u n d t h a t c l a i m a n t had not s u s t a i n e d permanent i m p a i r m e n t as 
a r e s u l t o f h e r i n j u r y . I n l i g h t o f t h i s m e d i c a l e v i d e n c e , c l a i m a n t ' s t e s t i m o n y 
i s n o t s u f f i c i e n t t o e n t i t l e her t o an award o f permanent d i s a b i l i t y under t h e 
" s t a n d a r d s . " See W i l l i a m K. Nesvold, 43 Van N a t t a 2767 ( 1 9 9 1 ) . T h e r e f o r e , we 
f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o an award o f permanent 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 28, 1991 i s a f f i r m e d . 

J a n u a r y 10, 1992 C i t e as 44 Van N a t t a 35 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
VICKI S. BURNS, Claimant 
WCB Case No. 90-20776 

ORDER ON REVIEW 
Welch, e t a l . , C l aimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee G a l t o n ' s o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r a h e r n i a t e d d i s c a t L4-5. 
On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g m o d i f i c a t i o n . 

C l a i m a n t ' s work a c t i v i t i e s on J u l y 27, 1990, r a t h e r t h a n J u l y 23, 1990, 
were t h e m a j o r c o n t r i b u t i n g cause o f her d i s c h e r n i a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n w i t h t h e f o l l o w i n g s u p p l e ­
m e n t a t i o n and j u r i s d i c t i o n . 

The R e f e r e e s e t a s i d e t h e i n s u r e r ' s November 2, 1990 d e n i a l o f c l a i m a n t ' s 
back i n j u r y c l a i m and " a f f i r m e d as moot" t h e March 4, 1991 d e n i a l , w h i c h c l a r i ­
f i e d and supplemented t h e November d e n i a l by d e n y i n g c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r t h e same back c o n d i t i o n . 

We agree w i t h t h e Referee's d e t e r m i n a t i o n t h a t t h i s m a t t e r i s p r o p e r l y 
a n a l y z e d as an i n j u r y c l a i m . Here, as i n V a l t i n s o n v. SAIF, 56 Or App 184 
( 1 9 8 2 ) , t h e i n j u r y was "unexpected," i n t h a t c l a i m a n t was symptom f r e e f o r some 
t i m e p r i o r t o t h e sudden onset o f p a i n . She had r e c o v e r e d f r o m h e r March 1990 
f a l l f r o m t h e bandstand, and t h a t i n c i d e n t i s a " r e d h e r r i n g " i n t h i s s i t u a t i o n . 
As i n V a l t i n s o n , t h e onset o f symptoms was "sudden," i n t h a t i t o c c u r r e d i n o n l y 
a m a t t e r o f h o u r s . See V a l t i n s o n , supra a t 188. For t h e s e r e a s o n s , as w e l l as 
t h o s e s e t f o r t h by t h e Referee, we conclude t h a t c l a i m a n t has pr o v e n t h a t she 
s u s t a i n e d a compensable o n - t h e - j o b i n j u r y on J u l y 27, 1990.-'-

1 We n o t e t h a t t h e November 1990 d e n i a l r e f e r r e d n o t t o t h e March 1990 band­
s t a n d i n j u r y , w h i c h caused no t i m e l o s s and f o r w h i c h c l a i m a n t sought no t r e a t ­
ment. The p a r t i e s d i d , however, a l s o l i t i g a t e t h e i s s u e o f an i n j u r y on J u l y 
27, 1990 and we, l i k e t h e Referee, c o n s i d e r t h e d e n i a l t o i n c l u d e t h a t c l a i m as 
w e l l . 
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A l t h o u g h Dr. Mason, t r e a t i n g p h y s i c i a n , n o t e d r i s k s a s s o c i a t e d w i t h w a i t -
r e s s i n g g e n e r a l l y , he r e l a t e d c l a i m a n t ' s h e r n i a t e d d i s c s p e c i f i c a l l y t o h e r work 
a c t i v i t i e s on J u l y 27, 1990. (See Exs. 22-13/ 22-24, 22-31, 2 2 - 3 5 ) . Because 
t h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s work a c t i v i t i e s , e x c e p t t h o s e on J u l y 27, 
1990, caused h e r d i s c h e r n i a t i o n , we conclude t h a t she has n o t p r o v e n t h a t she 
s u f f e r s f r o m an o c c u p a t i o n a l d i s e a s e . Consequently, we u p h o l d t h e i n s u r e r ' s 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
i n s u r e r ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e com­
p e n s a b i l i t y i s s u e i s $400, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u ­
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e ­
s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 28, 1991 i s m o d i f i e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n o f t h e o r d e r t h a t " a f f i r m e d as moot" t h e i n s u r e r ' s March 
4, 1991 d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m i s m o d i f i e d so t h a t t h e 
i n s u r e r ' s d e n i a l i s u p h e l d . C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assess­
ed f e e o f $400, f o r h i s s e r v i c e s on r e v i e w , t o be p a i d by t h e i n s u r e r . The r e ­
mainder o f t h e Referee's o r d e r i s a f f i r m e d . 

J a n u a r y 10, 1992 C i t e as 44 Van N a t t a 36 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROSALIE S. DREWS, Claimant 

WCB Case Nos. 90-05597 & 90-15186 
ORDER ON REVIEW 

Rasmussen & Henry, Claimant A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

David O. Home, Defense A t t o r n e y 

Reviewed by t h e Board en banc. 

Wausau I n s u r a n c e Companies r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
B l a c k ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r a low back i n j u r y ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . I n her b r i e f , c l a i m a n t 
r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h a l l e g e d l y d i d n o t 
f i n d c l a i m a n t ' s low back c o n d i t i o n compensable. I n t h e a l t e r n a t i v e , c l a i m a n t 
moves f o r remand t o t h e Hearings D i v i s i o n f o r f u r t h e r p r o c e e d i n g s . On r e v i e w , 
t h e i s s u e s a r e r e s p o n s i b i l i t y , c o m p e n s a b i l i t y , and remand. We deny t h e m o t i o n 
t o remand, and r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " as supplemented. 

Wausau a c c e p t e d a 1985 i n j u r y c l a i m on an "801" c l a i m p r o c e s s i n g f o r m . 
The "801" f o r m l i s t e d t h e body p a r t a f f e c t e d as "low back l e f t l e g . " The n a t u r e 
o f t h e i n j u r y was d e s c r i b e d as " s p r a i n , s t r a i n o f low back, h e r n i a t e d . " 

On December 26, 1989, c l a i m a n t t r i p p e d and f e l l o v e r a desk drawer w h i l e 
a t SAIF's i n s u r e d , r e s u l t i n g i n d i s a b i l i t y and t h e need f o r m e d i c a l t r e a t m e n t 
i n v o l v i n g t h e low back and l e f t l e g . 
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The 1989 low back i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s 
d i s a b i l i t y and need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 
Remand 

C l a i m a n t contends t h a t t h e Referee made no f i n d i n g s r e g a r d i n g t h e compens­
a b i l i t y o f h e r low back c o n d i t i o n , and r e q u e s t s t h a t t h e Board address t h i s 
i s s u e on r e v i e w . I n t h e a l t e r n a t i v e , c l a i m a n t moves f o r remand t o t h e He a r i n g s 
D i v i s i o n f o r f u r t h e r p r o c e e d i n g s on t h i s i s s u e . We c o n s i d e r t h e m o t i o n f o r r e ­
mand f i r s t . 

I f t h e Board d e t e r m i n e s t h a t a case has been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed o r heard by t h e r e f e r e e , i t may remand t h e 
case t o t h e r e f e r e e f o r f u r t h e r e vidence t a k i n g , c o r r e c t i o n o r o t h e r n e c e s s a r y 
a c t i o n . ORS 656 . 2 9 5 ( 5 ) . Here, t h e c o m p e n s a b i l i t y i s s u e was r a i s e d , d e v e l o p e d , 
and l i t i g a t e d a t h e a r i n g . The Referee's o r d e r addressed t h e c o m p e n s a b i l i t y 
i s s u e i n t h e c o n t e x t o f t h e r e s p o n s i b i l i t y d i s c u s s i o n . He f o u n d t h e c l a i m com­
p e n s a b l e as an a g g r a v a t i o n and assig n e d r e s p o n s i b i l i t y t o Wausau. T h e r e f o r e , we 
co n c l u d e t h a t remand i s n o t a p p r o p r i a t e . The r e q u e s t f o r remand i s d e n i e d , and 
we p r o c e e d t o c o n s i d e r t h e m e r i t s . 

Compensab i l i t v / R e s p o n s i b i l i t v 

The R e f e r e e d e c i d e d t h i s m a t t e r under t h e Workers' Compensation A c t , as 
amended i n 1990. On May 7, 1990, t h e Oregon L e g i s l a t u r e passed Senate B i l l 
1197, an e x t e n s i v e r e v i s i o n o f t h e Workers' Compensation A c t . Or Laws 1990 
( S p e c i a l S e s s i o n ) , ch. 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and 
t h e h e a r i n g was convened' a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i g a t i o n " s a v i n g s 
c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t 
i s s u e h e r e i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a ­
b i l i t y p r o v i s i o n . See S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 amend­
ments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes 
and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van N a t t a 1402 
( 1 9 9 1 ) . A c c o r d i n g l y , we t o o an a l y z e t h i s m a t t e r under t h e Workers' Compensation 
A c t as amended, e f f e c t i v e J u l y 1, 1990. 

As r e l e v a n t , t h e amended law p r o v i d e s : 

"When a worker s u s t a i n s a compensable i n j u r y , t h e r e s p o n s i b l e 
employer s h a l l remain r e s p o n s i b l e f o r f u t u r e compensable m e d i c a l 
s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i t i o n u n l e s s 
t h e w o r k e r s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same con­
d i t i o n . I f a new compensable i n j u r y o c c u r s , a l l f u r t h e r compensable 
m e d i c a l s e r v i c e s and d i s a b i l i t y i n v o l v i n g t h e same c o n d i t i o n s h a l l 
be p r o c e s s e d as a new i n j u r y c l a i m by t h e subsequent employer." Or 
Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 4 9 ( 1 ) . 

We have i n t e r p r e t e d t h e amended law t o mean t h a t , i n cases i n w h i c h an 
ac c e p t e d i n j u r y i s f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g employment w i t h 
a l a t e r c a r r i e r , r e s p o n s i b i l i t y r e s t s w i t h t h e o r i g i n a l c a r r i e r u n l e s s t h e 
c l a i m a n t s u s t a i n s an a c t u a l , independent compensable i n j u r y d u r i n g t h e subse­
quent work exposure. R i c a r d o Vasguez, 43 Van N a t t a 1678 ( 1 9 9 1 ) . T h e r e f o r e , 
Wausau, as t h e l a s t c a r r i e r a g a i n s t whom c l a i m a n t had an ac c e p t e d low back i n ­
j u r y , remains p r e s u m p t i v e l y r e s p o n s i b l e . I n o r d e r t o a v o i d r e s p o n s i b i l i t y , 
Wausau has t h e burden o f e s t a b l i s h i n g t h a t c l a i m a n t s u s t a i n e d a new compensable 
i n j u r y i n v o l v i n g t h e same c o n d i t i o n w h i l e w o r k i n g f o r SAIF's i n s u r e d . 
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I n o r d e r t o p r o v e a new compensable i n j u r y , Wausau must show t h a t t h e 1989 
i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f d i s a b i l i t y o r need f o r t r e a t m e n t . 
See Mark N. W i e d l e , 43 Van N a t t a 855 (1991). The i n j u r y must be e s t a b l i s h e d by 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; 
6 5 6 . 0 0 5 ( 1 9 ) ; Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . 

On December 26, 1989, w h i l e w o r k i n g f o r SAIF's i n s u r e d , c l a i m a n t t r i p p e d 
and f e l l o v e r an open desk drawer. As a r e s u l t o f t h i s d i s c r e t e a c c i d e n t , 
c l a i m a n t i n j u r e d her low back. Her t r e a t i n g p h y s i c i a n , Dr. N a g e l , r e p o r t e d t h a t 
t h e i n j u r y r e s u l t e d i n reduced range o f m o t i o n and s l i g h t l y more p r o m i n e n t d i s c 
b u l g i n g a t L4-5. Dr. Nagel a l s o concluded t h a t c l a i m a n t ' s c u r r e n t symptoms were 
due t o t h e r e c e n t i n j u r y . Moreover, c l a i m a n t sought t r e a t m e n t i n F e b r u a r y 1990 
f o r t h e e f f e c t s o f t h e 1989 i n c i d e n t . T h e r e f o r e , we c o n c l u d e t h a t t h e m e d i c a l 
r e c o r d , s u p p o r t e d by o b j e c t i v e f i n d i n g s , e s t a b l i s h e s t h a t c l a i m a n t s u s t a i n e d an 
a c c i d e n t a l i n j u r y i n 1989 t h a t was a m a t e r i a l c o n t r i b u t i n g cause o f a need f o r 
t r e a t m e n t . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . A c c o r d i n g l y , Wausau has c a r r i e d i t s b u rden 
o f p r o v i n g t h e o c c u r r e n c e o f a new compensable i n j u r y i n v o l v i n g t h e same c o n d i ­
t i o n , and r e s p o n s i b i l i t y f o r " a l l f u r t h e r compensable m e d i c a l s e r v i c e s and d i s ­
a b i l i t y i n v o l v i n g t h e same c o n d i t i o n " s h a l l be t h e r e s p o n s i b i l i t y o f SAIF. 

SAIF s u g g e s t s a d i f f e r e n t a n a l y s i s . SAIF a s s e r t s t h a t , f o r purposes o f 
d e t e r m i n i n g whether c l a i m a n t s u s t a i n e d a "new compensable i n j u r y " under t h e 
amended r e s p o n s i b i l i t y law, we must a p p l y ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . That s t a t u t e 
p r o v i d e s : 

" I f a compensable i n j u r y combines w i t h a p r e e x i s t i n g d i s e a s e 
o r c o n d i t i o n t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , 
t h e r e s u l t a n t c o n d i t i o n i s compensable o n l y t o t h e e x t e n t t h e com­
p e n s a b l e i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f t h e 
d i s a b i l i t y o r need f o r t r e a t m e n t . " Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2, 3. 

SAIF argues t h a t t h e 1985 i n j u r y amounts t o a " p r e e x i s t i n g c o n d i t i o n " f o r 
purposes o f ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . I n a d d i t i o n , SAIF contends t h a t c l a i m a n t ' s 
1989 i n j u r y w h i l e employed by i t s i n s u r e d has combined w i t h t h e p r e e x i s t i n g con­
d i t i o n f r o m t h e 1985 i n j u r y , r e s u l t i n g i n c l a i m a n t ' s c u r r e n t c o n d i t i o n . There­
f o r e , SAIF a s s e r t s c l a i m a n t d i d n o t e x p e r i e n c e a "new compensable i n j u r y " under 
t h e amended r e s p o n s i b i l i t y law u n l e s s t h e 1989 i n j u r y i s t h e m a j o r c o n t r i b u t i n g 
cause o f t h e r e s u l t i n g c o n d i t i o n . We d i s a g r e e . 

We do n o t f i n d ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) a p p l i c a b l e i n t h e r e s p o n s i b i l i t y con­
t e x t . We have r e c e n t l y h e l d t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) does n o t d e t e r m i n e com­
p e n s a b i l i t y o f t h e i n i t i a l i n j u r y , b u t r a t h e r l i m i t s a c a r r i e r ' s l i a b i l i t y f o r 
c o n t i n u i n g d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . Bahman M. N a z a r i , 43 Van 
N a t t a 2368 ( 1 9 9 1 ) . Only a f t e r i n i t i a l c o m p e n s a b i l i t y has been f a v o r a b l y d e c i d e d 
do we i n q u i r e , p u r s u a n t t o ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , whether t h e compensable i n j u r y 
has combined w i t h a p r e e x i s t i n g d i s e a s e o r c o n d i t i o n . Thus, c o m p e n s a b i l i t y o f 
f u r t h e r d i s a b i l i t y o r need f o r t r e a t m e n t i s a s e p a r a t e i s s u e , t h e r e s o l u t i o n o f 
w h i c h i s n o t r e l e v a n t t o t h e assignment o f r e s p o n s i b i l i t y q u e s t i o n . 

A c c o r d i n g l y , i t i s n o t Wausau's burden t o e s t a b l i s h t h a t t h e 1989 i n j u r y 
was t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n . Wausau's b u r d e n went 
no f u r t h e r t h a n p r o v i n g m a t e r i a l c o n t r i b u t i n g cause i n o r d e r t o e s t a b l i s h a new 
compensable i n j u r y . Wausau has c a r r i e d i t s burden o f p r o o f and r e s p o n s i b i l i t y 
f o r t h e c l a i m s h i f t s t o SAIF. SAIF must accept r e s p o n s i b i l i t y f o r t h e c l a i m and 
p r o c e s s i t . 

C l a i m a n t i s e n t i t l e d t o an assessed f e e f o r s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e i s s u e o f c o m p e n s a b i l i t y . A f t e r c o n s i d e r i n g c l a i m a n t ' s s t a t e m e n t o f 
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s e r v i c e s , as w e l l as t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $700 i s a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s 
c o u n s e l ' s e f f o r t s on Board r e v i e w . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c ­
u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e p r e s e n t e d , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 2 1 , 1990 i s r e v e r s e d . Wausau's d e n i a l 
i s r e i n s t a t e d and u p h e l d . The SAIF C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e and t h e 
c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. The Ref e r e e ' s a t t o r ­
ney f e e award s h a l l be p a i d by SAIF, r a t h e r t h a n Wausau. For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $700, t o be p a i d by 
SAIF. 

Board Member K i n s l e y s p e c i a l l y concurring. 

I w r i t e t o emphasize t h a t i t i s always t h e c l a i m a n t , n o t t h e i n s u r e r , t h a t 
has t h e burden t o pr o v e a new, compensable i n j u r y : 

"The burden o f p r o v i n g t h a t an i n j u r y o r o c c u p a t i o n a l d i s e a s e 
i s compensable and o f p r o v i n g t h e n a t u r e and e x t e n t o f any d i s a b i l ­
i t y r e s u l t i n g t h e r e f r o m i s upon t h e worker." ORS 656.266. 

An i n s u r e r has t h e o p t i o n t o produce evid e n c e t o s u p p o r t i t s p o s i t i o n on 
e i t h e r s i d e o f a d i s p u t e i n v o l v i n g s e c t i o n 49 o f Oregon Laws 1990, c h a p t e r 2. 
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I n t h e M a t t e r o f t h e Compensation o f 
JENNIFER MATTHIES, Claimant 

WCB Case No. 90-16309 
ORDER ON REVIEW 

Dennis O'Malley, Claimant A t t o r n e y 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Crumme's o r d e r 
w h i c h : ( 1 ) f o u n d t h a t c l a i m a n t was not e n t i t l e d t o t e m p o r a r y d i s a b i l i t y a f t e r 
September 12, 1989 because c l a i m a n t had wi t h d r a w n from t h e work f o r c e ; and (2) 
a l l o w e d t h e SAIF C o r p o r a t i o n t o o f f s e t temporary d i s a b i l i t y p a i d between Septem­
b e r 12, 1989 t h r o u g h F e b r u a r y 15, 1990. I n i t s res p o n d e n t ' s b r i e f , SAIF con­
t e n d s t h a t t h e Referee e r r e d i n m o d i f y i n g c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e 
f r o m September 12, 1989, as found by a D e t e r m i n a t i o n Order, t o Fe b r u a r y 28, 
1990. On r e v i e w , t h e i s s u e s a r e m e d i c a l l y s t a t i o n a r y d a t e , t e m p o r a r y d i s a b i l i t y 
and o f f s e t . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSION OF LAW AND OPINION 

On November 9, 1989, an e a r l i e r Referee d i r e c t e d SAIF t o ac c e p t c l a i m a n t ' s 
March 1989 a g g r a v a t i o n c l a i m . (Ex. 11A). The q u e s t i o n b e f o r e us now i s t h e 
d a t e by w h i c h c l a i m a n t s u b s e q u e n t l y became m e d i c a l l y s t a t i o n a r y as a r e s u l t o f 
t h a t a g g r a v a t i o n . 
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" M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r m a t e r i a l improvement would 
r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . ORS 
6 5 6 . 0 0 5 ( 1 7 ) . Evidence t h a t was n o t a v a i l a b l e a t t h e t i m e o f c l o s u r e may be con­
s i d e r e d t o t h e e x t e n t t h e e v i d e n c e addresses t h e c o n d i t i o n a t t h e t i m e o f c l o ­
s u r e . Schuening v. J.R. S i m p l o t & Co., 84 Or App 622, 625 ( 1 9 8 7 ) . C l a i m a n t 
b e a r s t h e burden o f p r o v i n g t h a t she was m e d i c a l l y s t a t i o n a r y a t t h e d a t e o f 
c l o s u r e . B e r l i n e r v. Weyerhaeuser, 54 Or App 624 ( 1 9 8 1 ) . The r e s o l u t i o n o f t h e 
m e d i c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l q u e s t i o n based on competent 
m e d i c a l e v i d e n c e . Harmon v. SAIF, 54 Or App 121 ( 1 9 8 1 ) . 

I n t h i s case, t h e r e i s no e x p l i c i t s t a t e m e n t t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on September 12, 1989. Nonetheless, "magic words" a r e n o t n e c e s s a r y 
t o e s t a b l i s h a m e d i c a l l y s t a t i o n a r y d a t e and c i r c u m s t a n t i a l m e d i c a l e v i d e n c e i s 
as e f f e c t i v e as a d i r e c t s t a t e m e n t . Henry M a r t i n , 43 Van N a t t a 2561, 2562 
( 1 9 9 1 ) ; a l s o see A u s t i n v. SAIF, 48 Or App 7 ( 1 9 8 0 ) ; P aul E. V o e l l e r , 42 Van 
N a t t a 1775 ( 1 9 9 0 ) . A f t e r our r e v i e w o f t h e r e c o r d , we d i s a g r e e w i t h t h e Ref­
e r e e ' s f i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y u n t i l 
F e b r u a r y 28, 1990. 

Dr. Munley, M.D., c l a i m a n t ' s f i r s t t r e a t i n g p h y s i c i a n , r e p o r t e d t h a t when 
he saw c l a i m a n t on March 30, 1989, h i s f i n d i n g s were n o t s i g n i f i c a n t l y d i f f e r e n t 
f r o m t h o s e on p r e v i o u s e x a m i n a t i o n s . (Ex. C). Dr. Munley f u r t h e r n o t e d t h a t 
t h e March 1989 e x a m i n a t i o n was n o t u n l i k e t h o s e i n t h e p a s t when c l a i m a n t was 
e x p e r i e n c i n g a t e m p o r a r y e x a c e r b a t i o n . Dr. Munley r e p o r t e d t h a t c l a i m a n t ' s con­
d i t i o n seemed t o be somewhat s t a t i c . (Ex. C). 

Dr. B e n n e t t , r h e u m a t o l o g i s t , saw c l a i m a n t on r e f e r r a l f r o m Dr. Munley. 
B e n n e t t p r e s c r i b e d p h y s i c a l t h e r a p y t r e a t m e n t s t h r e e t i m e s a week f r o m May 1989 
t h r o u g h J u l y 1989. ( T r . 14; Ex. 6 ) . Claimant a l s o r e c e i v e d i n j e c t i o n s f r o m Dr. 
B e n n e t t on May 1 1 , June 20, and September 26, 1989. (Ex. 2 ) . D u r i n g t h i s 
p e r i o d , a May 23, 1989 MRI r e v e a l e d normal f i n d i n g s f o r c l a i m a n t ' s l e f t s h o u l ­
d e r . (Ex. 8 ) . 

S i n c e c l a i m a n t began p h y s i c a l t h e r a p y on May 19, 1989, her c o n d i t i o n 
e s s e n t i a l l y d i d n o t v a r y . (Ex. 6 ) . Claimant c o n t i n u e d t o c o m p l a i n o f p a i n w i t h 
good days and bad days. (Ex. 6 ) . Consequently, on J u l y 26, 1989, Dr. Z i v i n , 
n e u r o l o g i s t , on r e f e r r a l by Dr. B e n n e t t , r e p o r t e d t h a t p h y s i c a l t h e r a p y was no 
l o n g e r n e c e s s a r y . (Ex. 6-4). 

T h e r e a f t e r , t h e p h y s i c a l t h e r a p i s t a d v i s e d Dr. B e n n e t t t h a t c l a i m a n t ' s 
p r o g r e s s was slow, b u t t h a t p h y s i c a l t h e r a p y was h e l p i n g her t o manage her p a i n 
l e v e l . Dr. B e n n e t t , who had o n l y t r e a t e d c l a i m a n t t w i c e d u r i n g t h i s t i m e , r e c ­
ommended t h a t t h e p h y s i c a l t h e r a p i s t t e a c h c l a i m a n t and her spouse how t o p e r ­
f o r m t h e p h y s i c a l t h e r a p y a t home. (Ex. 6-4). A f t e r two i n s t r u c t i o n s , c l a i m a n t 
began r e c e i v i n g p h y s i c a l t h e r a p y i n August 1989 f r o m her husband on an as needed 
b a s i s . (Ex. 6-4; T r . 2 4 ) . 

On September 12, 1989, c l a i m a n t was examined by Dr. Z i v i n f o r a t h i r d 
t i m e . (Ex. 1 1 ) . Dr. Z i v i n r e p o r t e d : 

" I do n o t f e e l t h a t t h e r e a r e any r e q u i r e m e n t s f o r t h e r a p y . 
C e r t a i n l y [ c l a i m a n t ] i s capable o f any o f a v a r i e t y o f j o b s f o r 
w h i c h she i s capable by v i r t u e o f e x p e r i e n c e and t r a i n i n g . There 
a r e m i n i m a l r e s t r i c t i o n s r e l a t i v e t o l i f t i n g and/or p r o l o n g e d o v e r ­
head use o f t h e arms." (Ex. 11-4). 

Dr. Z i v i n f u r t h e r a d v i s e d c l a i m a n t t o a v o i d i n j e c t i o n s and deep v i g o r o u s massage 
t o t h e a r e a i n q u e s t i o n because he suspected she was a c t u a l l y i n c u r r i n g r e p e t i ­
t i v e i n j u r i e s t o t h e a rea t h r o u g h t h e r a p e u t i c i n t e r v e n t i o n . (Ex. 1 1 - 4 ) . 
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Based on Dr. Z i v i n ' s comment, c l a i m a n t contends Dr. Z i v i n ' s o p i n i o n i s i n ­
c o n s i s t e n t w i t h t h e n o t i o n t h a t she was m e d i c a l l y s t a t i o n a r y . (App. Br. a t 1 1 ) . 
We d i s a g r e e . We i n t e r p r e t Dr. Z i v i n as p r o v i d i n g h i s reasons f o r recommending 
t h a t c l a i m a n t d i s c o n t i n u e p h y s i c a l t h e r a p y . I n l i g h t o f Dr. Z i v i n ' s recommenda­
t i o n and subsequent c e s s a t i o n o f a d m i n i s t e r i n g i n j e c t i o n s , we f i n d t h e most l o g ­
i c a l i n t e r p r e t a t i o n o f h i s s t a t e m e n t o f " i n c u r r i n g r e p e t i t i v e i n j u r i e s " t o i n d i ­
c a t e h i s e x p l a n a t i o n f o r why c l a i m a n t was n o t i m p r o v i n g w i t h p h y s i c a l t h e r a p y . 
Inasmuch as Z i v i n d i d n o t recommend f u r t h e r t h e r a p y , we c o n s i d e r h i s o p i n i o n t o 
be s u p p o r t i v e o f t h e p r o p o s i t i o n t h a t no m a t e r i a l improvement i n c l a i m a n t ' s con­
d i t i o n was r e a s o n a b l y t o be expected from m e d i c a l t r e a t m e n t o r t h e passage o f 
t i m e . See ORS 656.005(17). 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n ­
a r y by September 12, 1989. For t h i s c o n c l u s i o n , we r e l y on: (1) Dr. B e n n e t t ' s 
J u l y 1989 recommendation o f home p h y s i c a l t h e r a p y ; (2) B e n n e t t ' s assessment t h a t 
c l a i m a n t seek f u r t h e r c a r e on an as needed b a s i s ; and (3) t h e f a c t t h a t Dr. 
B e n n e t t d i d n o t f i n d i t necessary t o schedule f u t u r e a p p o i n t m e n t s o r p r o v i d e 
m e d i c a l t r e a t m e n t f o r c l a i m a n t beyond t h e t h r e e i n j e c t i o n s g i v e n i n May, June 
and September 1989. See W i l l a D. Tucker, 42 Van N a t t a 1281, 1283 ( 1 9 9 0 ) . We 
f u r t h e r n o t e t h a t c l a i m a n t d i d n o t r e c e i v e a n o t h e r i n j e c t i o n f r o m Dr. B e n n e t t 
u n t i l F e b r u a r y 1990, f i v e months l a t e r , and, d u r i n g t h a t t i m e , she d i d n o t r e ­
c e i v e any t r e a t m e n t . 

C l a i m a n t ' s t e s t i m o n y does n o t a l t e r our c o n c l u s i o n c o n c e r n i n g her medi­
c a l l y s t a t i o n a r y d a t e . C l a i m a n t t e s t i f i e d t h a t i n t h e l a t t e r p a r t o f 1989 she 
was p r e t t y much on an "even k e e l " and o n l y sought t r e a t m e n t f r o m Dr. B e n n e t t on 
an as needed b a s i s . ( T r . 18, 1 9 ) . A l t h o u g h c l a i m a n t t e s t i f i e d t h a t she be­
l i e v e d she had improved a f t e r February 1990 and became m e d i c a l l y s t a t i o n a r y i n 
May 1990 ( T r . 2 5 - 2 7 ) , t h e r e i s no m e d i c a l evidence i n t h e r e c o r d t o s u p p o r t t h i s 
a l t e r n a t i v e s u g g e s t i o n . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y on 
September 12, 1989. I n l i g h t o f t h i s c o n c l u s i o n , we need n o t address t h e ques­
t i o n o f w h e t h e r t h e R eferee i m p r o p e r l y r a i s e d t h e " w i t h d r a w a l f r o m t h e work 
f o r c e " i s s u e . 

O f f s e t 

Because we have concluded t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
September 12, 1989, c l a i m a n t i s n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y a f t e r t h a t 
d a t e . Soledad F l o r e s , 43 Van N a t t a 2504 (1 9 9 1 ) . Consequently, SAIF i s e n t i t l e d 
t o o f f s e t t e m p o r a r y d i s a b i l i t y p a i d between September 12, 1989 and F e b r u a r y 15, 
1990 a g a i n s t c l a i m a n t ' s c u r r e n t and f u t u r e permanent d i s a b i l i t y awards. 

E x t e n t o f Permanent P a r t i a l D i s a b i l i t y 

We adopt t h e Referee's O p i n i o n and C o n c l u s i o n on t h i s i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 8, 1991 i s r e v e r s e d i n p a r t and a f f i r m ­
ed i n p a r t . The F e b r u a r y 15, 1990 D e t e r m i n a t i o n Order i s r e i n s t a t e d and a f f i r m ­
ed i n s o f a r as i t f o u n d c l a i m a n t ' s c o n d i t i o n m e d i c a l l y s t a t i o n a r y as o f September 
12, 1989 and awarded t e m p o r a r y d i s a b i l i t y t h r o u g h t h a t d a t e . The SAIF Corpora­
t i o n i s a u t h o r i z e d t o o f f s e t t e mporary d i s a b i l i t y p a i d between September 12> 
1989 and F e b r u a r y 15, 1990 a g a i n s t c l a i m a n t ' s c u r r e n t and f u t u r e permanent d i s ­
a b i l i t y awards. The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
EDWIN W. PEARLE I I , Claimant 

WCB Case No. 90-17837 
ORDER ON REVIEW 

Coons, e t a l . , C l a i m a n t A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y , Tenenbaum and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee B l a c k ' s o r d e r w h i c h s e t a s i d e t h e 
i n s u r e r ' s d e n i a l i n s o f a r as i t d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low 
back c o n d i t i o n . On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We r e v e r s e . 

FINDING OF FACTS 

We adopt t h e Referee's " F i n d i n g s o f F a c t s " w i t h t h e f o l l o w i n g supplementa­
t i o n . 

We do n o t f i n d t h a t c l a i m a n t ' s symptoms, as developed on o r about J u l y 7, 
1990, a r e m a t e r i a l l y r e l a t e d t o h i s October 1 1 , 1988 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d c l a i m a n t ' s 1990 low back c o n d i t i o n t o be a compensable 
a g g r a v a t i o n o f h i s o r i g i n a l w o r k - r e l a t e d low back s t r a i n . We d i s a g r e e . 

The d i s p o s i t i v e i s s u e i s whether c l a i m a n t has s u s t a i n e d h i s burden o f 
p r o v i n g t h a t h i s c o n d i t i o n was m a t e r i a l l y r e l a t e d t o h i s compensable i n j u r y . 
See G r a b l e v. Weyerhaeuser, 291 Or 387, 401 (19 8 1 ) . To s u s t a i n h i s burden o f 
p r o o f , c l a i m a n t o f f e r s h i s own statement and t h e r e p o r t s o f Drs. Mentzer and 
K i t c h e l . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Mentzer, M.D., di a g n o s e d " r e c u r r e n t low 
back s t r a i n w i t h l e f t s c i a t i c a and l e f t s a c r o i l i i t i s . " (Ex. 10A-1). Dr. Mentzer 
made no f i n d i n g s as t o c a u s a t i o n . H i s o p i n i o n i s , t h e r e f o r e , n o t p e r s u a s i v e on 
t h e i s s u e o f c a u s a t i o n . 

Dr. K i t c h e l , an o r t h o p e d i c surgeon, r e p o r t e d : ". . . I do b e l i e v e t h a t 
November 10, 1988 work i n j u r y i s t h e major c o n t r i b u t i n g cause o f h i s o n g o i n g 
p r o b l e m and c u r r e n t need f o r t r e a t m e n t . I make t h i s judgement based upon t h e 
h i s t o r y w h i c h [ c l a i m a n t ] p r o v i d e s as w e l l as t h e m e d i c a l r e c o r d s w h i c h have been 
f o r w a r d e d t o me f r o m Dr. Mentzer." (Ex. 2 0 ) . 

A l t h o u g h t h e r e i s no c o n t r a d i c t o r y m e d i c a l e v i d e n c e i n t h e r e c o r d , we con­
c l u d e t h a t c l a i m a n t has n o t s u s t a i n e d h i s burden o f e s t a b l i s h i n g a c a u s a l nexus 
between h i s employment and h i s d i s a b i l i t y . 

C o n s i d e r i n g t h e c o m p l e x i t y o f t h e c a u s a t i o n i s s u e c o n c e r n i n g c l a i m a n t ' s 
m e d i c a l c o n d i t i o n , we a c c o r d c l a i m a n t ' s l a y c o n c l u s i o n s l i t t l e w e i g h t . 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) ; Moe v. C e i l i n g s 
Systems, 44 Or App 429, 433 (1 9 8 0 ) . F u r t h e r , c l a i m a n t ' s c o n c l u s i o n i s i n c o n s i s ­
t e n t w i t h t h e e v i d e n c e t h a t he f u n c t i o n e d q u i t e w e l l and had no t r e a t m e n t be­
tween November 1988 and J u l y 1990. Dr. K i t c h e l ' s bare c o n c l u s i o n i s l i k e w i s e 
n o t p e r s u a s i v e , as he m e r e l y r e l i e s upon c l a i m a n t ' s s t a t e m e n t s and Dr. Mentze r ' s 
m e d i c a l r e p o r t s , w h i c h c o n t a i n no a n a l y s i s o f t h e cause o f c l a i m a n t ' s c o n d i t i o n . 
Moreover, Dr. K i t c h e l does n o t e x p l a i n h i s f i n d i n g , nor i s i t documented by Dr. 
Mentzer's n o t e s . A c c o r d i n g l y , c l a i m a n t has f a i l e d t o c a r r y h i s burden o f p r o o f . 
Moe, s u p r a . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d February 20, 1991 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d . The award o f an a t t o r n e y f e e t o c l a i m a n t ' s 
a t t o r n e y i s a l s o r e v e r s e d . 

Board member Gunn d i s s e n t i n g . 

The m a j o r i t y ' s c o n c l u s i o n can o n l y be reached by t h e metamorphosis o f t h e 
e v i d e n c e . The Board i g n o r e s c l a i m a n t ' s t e s t i m o n y as t o c a u s a t i o n . A l t h o u g h t h e 
Re f e r e e made no s p e c i f i c f i n d i n g s on c r e d i b i l i t y , he d i d f i n d c l a i m a n t ' s d e n i a l s 
t h a t o f f - w o r k a c t i v i t i e s c o n t r i b u t e d t o a wor s e n i n g s u f f i c i e n t e v i d e n c e t o d i s ­
miss t h e employer's c o n t e n t i o n s as f o l l o w s : "There i s n o t h i n g i n t h e r e c o r d t h a t 
w o u l d j u s t i f y f u r t h e r c a v i l l i n g w i t h r e s p e c t t o t h i s d e n i a l . " The Re f e r e e 
c l e a r l y r e l i e d on c l a i m a n t ' s t e s t i m o n y as t o t h a t i s s u e as d i s p o s i t i v e o f t h e 
m a t t e r . I would h o l d t h i s i m p l i e s a f i n d i n g t h a t c l a i m a n t was c r e d i b l e . 

The m a j o r i t y c o u l d be c o r r e c t i n d i s m i s s i n g c l a i m a n t ' s t e s t i m o n y as me r e l y 
"a l a y p e r s o n ' s a n a l y s i s , " 1 however, h i s t e s t i m o n y i s s u p p o r t e d by t h e o p i n i o n s 
o f t h e t r e a t i n g p h y s i c i a n and Dr. K i t c h e l . There i s no c o n t r a d i c t o r y e v i d e n c e 
on c a u s a t i o n . Even t h e employer does n o t advance t h e argument t h a t t h e m e d i c a l 
e v i d e n c e does n o t s u s t a i n c a u s a t i o n . 2 

The m a j o r i t y goes on t o d i s m i s s Dr. K i t c h e l ' s r e p o r t as "bare c o n c l u s i o n . " 
Yet t h e good d o c t o r a c t u a l l y saw c l a i m a n t , examined him and r e v i e w e d t h e t r e a t ­
i n g p h y s i c i a n ' s r e c o r d s b e f o r e r e a c h i n g t h i s "bare c o n c l u s i o n . " I submit t h a t 
when r e q u i r e d t o choose between t h e m e d i c a l o p i n i o n o f two l a w y e r s and a d o c t o r 
who saw t h e p a t i e n t and re v i e w e d t h e m e d i c a l r e c o r d s , I w i l l d e f e r t o t h e 
d o c t o r . 

L a s t l y , under Senate B i l l 1197 many l i m i t a t i o n s were p l a c e d on w o r k e r s ' 
a b i l i t y t o o b t a i n compensation f o r i n j u r i e s o r a g g r a v a t i o n s . To i g n o r e m e d i c a l 
e v i d e n c e , a c t u a l "magic words," t h e absence o f c o n t r a r y e v i d e n c e o r argument, 
and o v e r t u r n t h e w e l l - r e a s o n e d o p i n i o n o f t h e Referee, l e a v e s me wo n d e r i n g i f 
any i n j u r y / a g g r a v a t i o n can be found compensable. 

I d i s s e n t . 

1 My r e s p e c t e d c o l l e a g u e s a r e w e l l - e d u c a t e d and g r e a t l y e x p e r i e n c e d i n work­
e r s ' c o mpensation, law b u t I would submit t h e y a r e a l s o a p p l y i n g a " l a y p e r s o n ' s 
a n a l y s i s " t o a q u e s t i o n o f m e d i c i n e . 

2 The employer argues t h a t Dr. K i t c h e l d i d n o t have knowledge o f o u t s i d e 
a c t i v i t i e s t h a t may have been agents o f c a u s a t i o n . 

J a n u a r y 10, 1992 C i t e as 44 Van N a t t a 43 (1992) 

I n t h e M a t t e r o f t h e Compensation 
GARY L. WALDRUPE, Claimant 

WCB Case Nos. 90-17608 & 90-13576 
SECOND ORDER OF ABATEMENT 

Welch, e t a l . , Claimant A t t o r n e y s 
R o d e r i c k D. P e t e r s ( S a i f ) , Defense A t t o r n e y 

VavRosky, e t a l . , Defense A t t o r n e y s 

On Ja n u a r y 7, 1992, we i s s u e d an Order o f Abatement g r a n t i n g t h e s e l f -
i n s u r e d employer an o p p o r t u n i t y t o respond t o c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a 
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t i o n o f t h e Board's December 13, 1991 Order on Review. A l t h o u g h c a p t i o n e d as an 
abatement o r d e r , t h e o r d e r d i d n o t e x p r e s s l y s t a t e t h a t t h e December 13, 1991 
Order on Review had been w i t h d r a w n . 

I n t h e i n t e r e s t s o f c l a r i f i c a t i o n , t h e Board's January 7, 1992 Order o f 
Abatement i s supplemented t o p r o v i d e t h a t t h e December 13, 1991 Order on Review 
i s w i t h d r a w n f o r r e c o n s i d e r a t i o n . The employer's response t o c l a i m a n t ' s m o t i o n 
s h a l l c o n t i n u e t o be due w i t h i n 14 days o f t h e Board's January 7, 1992 Order o f 
Abatement. 

I T I S SO ORDERED. 

Jan u a r y 10, 1992 • C i t e as 44 Van N a t t a 44 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PAUL F. WEIGEL, Claimant 
WCB Case No. 90-15250 

ORDER ON REVIEW 
Karen M. Werner, Cla i m a n t A t t o r n e y 

Robert J. Jackson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Blac k ' s o r d e r t h a t : (1) a f f i r m e d t h e 
D e t e r m i n a t i o n Order award o f 7 p e r c e n t (13.44 degrees) s c h e d u l e d permanent d i s ­
a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f t h e r i g h t arm; (2) i n c r e a s e d h i s un­
sc h e d u l e d permanent d i s a b i l i t y award f o r a ches t i n j u r y f r o m 14 p e r c e n t 
(44.8 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 29 p e r c e n t (92.8 d e g r e e s ) ; 
and (3) d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e SAIF Cor­
p o r a t i o n ' s a l l e g e d l y u n r easonable c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e 
e x t e n t o f permanent d i s a b i l i t y , scheduled and unscheduled, and p e n a l t i e s and 
a t t o r n e y f e e s . We m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent D i s a b i l i t y 

C l a i m a n t seeks i n c r e a s e d awards o f permanent p a r t i a l d i s a b i l i t y compensa­
t i o n , s c h e d u l e d and unscheduled. We m o d i f y b o t h awards. 

The R e f e r e e a p p l i e d t o t h i s case t h e s t a n d a r d s f o r e v a l u a t i n g permanent 
d i s a b i l i t y t h a t were i n e f f e c t a t t h e t i m e o f t h e Februa r y 2 1 , 1990 D e t e r m i n a ­
t i o n Order. See f o r m e r ORS 656.283(7); WCD Admin. Order 7-1988. We a p p l y t h e 
same s t a n d a r d s . 

Scheduled D i s a b i l i t y 

The p a r t i e s do n o t d i s p u t e t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s l o s t 
r anges o f m o t i o n i n t h e r i g h t w r i s t add t o a t o t a l o f 7 p e r c e n t s c h e d u l e d perma­
ne n t d i s a b i l i t y under t h e s t a n d a r d s . We t h e r e f o r e adopt t h a t c o n c l u s i o n . 

C l a i m a n t seeks an award o f 40 p e r c e n t scheduled permanent d i s a b i l i t y based 
on t h e O r t h o p a e d i c C o n s u l t a n t s ' August 8, 1989 r e p o r t . (Ex. 2 6 ) . I n t h a t 
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r e p o r t , D r s . Mar b l e and Brown diagnosed non-union r i g h t s c a p h o i d f r a c t u r e w i t h 
e a r l y p o s t - t r a u m a t i c d e g e n e r a t i v e changes, and o p i n e d : 

"[W]e w i l l on t h e b a s i s o f our p e r s o n a l o b s e r v a t i o n s o f t h e 
e f f e c t s o f i n j u r i e s o f t h i s t y p e on numerous p a t i e n t s , suggest t h a t 
[ c l a i m a n t ' s ] w r i s t s h o u l d be r a t e d as e x h i b i t i n g a 40 p e r c e n t l o s s 
o f f u n c t i o n w h i c h i n t h e absence o f any s u r g i c a l p r o c e d u r e s h o u l d be 
a n t i c i p a t e d t o be permanent." 

However, Drs. Marble and Brown do n o t s p e c i f y f i n d i n g s t o w h i c h we can 
a p p l y t h e s t a n d a r d s f o r c a l c u l a t i n g permanent d i s a b i l i t y . Absent t h o s e f i n d ­
i n g s , we a r e u n a b l e t o award a d d i t i o n a l scheduled d i s a b i l i t y under t h e s t a n ­
d a r d s . 

C l a i m a n t a l s o seeks an a d d i t i o n a l award f o r l o s s o f g r i p s t r e n g t h and 
w r i s t s t r e n g t h . Former OAR 436-35-110(3) p r o v i d e s f o r t h e r a t i n g o f decreased 
g r i p s t r e n g t h . We agree w i t h t h e Referee, however, t h a t c l a i m a n t ' s l o s s o f g r i p 
s t r e n g t h cannot be q u a n t i f i e d based on t h e m e d i c a l r e p o r t s i n t h i s r e c o r d . The 
O r t h o p a e d i c C o n s u l t a n t s r a t e d c l a i m a n t ' s g r i p s t r e n g t h as "90 KPA" (Ex 2 6 - 4 ) , 
b u t d i d n o t i n d i c a t e what pe r c e n t a g e o f g r i p s t r e n g t h was l o s t due t o t h e com­
p e n s a b l e i n j u r y . Dr. Smith, t h e a t t e n d i n g p h y s i c i a n , r e p o r t e d " c o n s i d e r a b l e 
weakness o f g r i p on t h e r i g h t s i d e , measuring 45-40-40 on t h e Jamar dynamometer" 
(Ex 2 3 - 1 ) , b u t d i d n o t q u a n t i f y what percentage o f g r i p s t r e n g t h was l o s t . 

B e s i d e s t h e l a c k o f a q u a n t i f i a b l e l o s s o f g r i p s t r e n g t h , we cannot f i n d a 
u s e f u l s t a n d a r d f o r r a t i n g l o s s o f g r i p s t r e n g t h i n t h e AMA G u i d e l i n e s f o r Rat­
i n g Permanent D i s a b i l i t y . See OAR 436-35-005(1). A c c o r d i n g l y , we a r e u n a b l e t o 
r a t e c l a i m a n t ' s l o s s o f g r i p s t r e n g t h . See Jay D. M a r r i n q t o n , 42 Van N a t t a 2871 
( 1 9 9 0 ) . 

F i n a l l y , c l a i m a n t contends t h a t h i s permanent d i s a b i l i t y due t o l o s s o f 
g r i p and w r i s t s t r e n g t h exceeds t h e v a l u e p r o v i d e d by a p p l i c a t i o n o f t h e s t a n ­
d a r d s . E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y 
s u f f e r e d by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e s t a n ­
d a r d s . Former ORS 656 . 2 8 3 ( 7 ) , 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e 
must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y 
H i l l G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

The R e f e r e e d e c l i n e d t o award permanent d i s a b i l i t y o u t s i d e t h e s t a n d a r d s , 
c i t i n g ORS 656.325(4) as a " c o m p e l l i n g reason." The Referee's r e f u s a l was e v i ­
d e n t l y based on a f i n d i n g t h a t c l a i m a n t u n r e a s o n a b l y r e f u s e d t o undergo bone 
g r a f t s u r g e r y on t h e w r i s t , which was recommended by Dr. Smi t h . We d i s a g r e e . 

ORS 656.325(4) a u t h o r i z e s t h e D i r e c t o r , n o t a Re f e r e e , t o redu c e any bene­
f i t s awarded t o a w o r k e r , based on t h e worker's f a i l u r e t o f o l l o w m e d i c a l a d v i c e 
f r o m t h e a t t e n d i n g p h y s i c i a n . T h e r e f o r e , t h a t s t a t u t e does n o t a p p l y h e r e . 
P a r e n t h e t i c a l l y , we would n o t conclude on t h i s r e c o r d , t h a t c l a i m a n t had f a i l e d 
t o f o l l o w h i s p h y s i c i a n ' s a d v i c e o r r e f u s e d t o p a r t i c i p a t e i n p h y s i c a l r e s t o r a ­
t i o n . 

However, t h e r e i s case law p e r m i t t i n g a r e d u c t i o n o f permanent d i s a b i l i t y 
b e n e f i t s i f t h e wo r k e r u n r e a s o n a b l y r e f u s e s t o submit t o recommended t r e a t m e n t . 
d e mons v. Roseburq Lumber Co., 34 Or App 135 ( 1 9 9 0 ) . Here, we do n o t f i n d t h a t 
c l a i m a n t ' s r e f u s a l t o undergo s u r g e r y was unrea s o n a b l e . A l t h o u g h Dr. Smi t h 
e s t i m a t e d an 80 p e r c e n t chance o f success w i t h s u r g e r y ( T r . 5 6 ) , he o n l y 
d e s c r i b e d as " p o s s i b [ l e ] " t h e l i k e l i h o o d t h a t s u r g e r y would i n c r e a s e s t r e n g t h . 
(Ex. 2 3 - 2 ) . A d d i t i o n a l l y , c l a i m a n t was t o l d t h e p r o c e d u r e w o u l d be p a i n f u l due 
t o t h e n e c e s s i t y o f removing bone from t h e donor s i t e . ( T r . 56) . F i n a l l y , 
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S m i t h had p r e v i o u s l y e s t i m a t e d an 80 p e r c e n t chance o f success w i t h bone s t i m u ­
l a t o r t h e r a p y , w h i c h c l a i m a n t e l e c t e d i n l i e u o f s u r g e r y , b u t i t had f a i l e d . 
( T r . 35, 5 6 ) . Under t h e s e c i r c u m s t a n c e s , i t was r e a s o n a b l e f o r c l a i m a n t t o 
f o r g o t h e p a i n o f w r i s t s u r g e r y . See Clemons, supra, 34 Or App a t 140; Maryanne 
Champagne, 42 Van N a t t a 224 ( 1 9 9 0 ) . 

We t h e r e f o r e proceed t o c o n s i d e r whether c l a i m a n t ' s permanent l o s s o f use 
o r f u n c t i o n o f t h e w r i s t exceeds h i s e n t i t l e m e n t under t h e s t a n d a r d s . A l t h o u g h 
t h e r e a r e i n s u f f i c i e n t f i n d i n g s t o award c l a i m a n t a d d i t i o n a l s c h e d u l e d d i s a b i l ­
i t y under t h e s t a n d a r d s , t h e m e d i c a l e x p e r t s a r e i n agreement t h a t c l a i m a n t s u f ­
f e r s s i g n i f i c a n t d i s a b i l i t y due t o t h e non-union f r a c t u r e . 

Dr. S m i t h r e p o r t e d t h a t c l a i m a n t has w r i s t p a i n and weakness, p a r t i c u l a r l y 
w i t h d o r s i f l e x i o n (backward b e n d i n g ) , and " c o n s i d e r a b l e " weakness o f g r i p 
s t r e n g t h . (Ex 2 3 ) . Smith a l s o r e p o r t e d t h a t c l a i m a n t i s u n a b l e t o do s i g n i f i ­
c a n t work w i t h t h e w r i s t and i s n o t capable o f o p e r a t i n g a chainsaw. (Ex 2 3 ) . 
C l a i m a n t t e s t i f i e d t h a t he has had t o " c u t back" on s e v e r a l a c t i v i t i e s i n v o l v i n g 
use o f t h e w r i s t , i n c l u d i n g r o w i n g , k a y a k i n g , and g r i p p i n g a hammer. ( T r . 3 3 ) . 
F i n a l l y , as we d i s c u s s e d above, t h e O r t h o p a e d i c C o n s u l t a n t s o p i n e d , based on 
t h e i r p e r s o n a l o b s e r v a t i o n s o f numerous p a t i e n t s w i t h t h e same c o n d i t i o n , t h a t 
c l a i m a n t has 40 p e r c e n t permanent l o s s o f w r i s t f u n c t i o n due t o t h e n o n - u n i o n . 
(Ex. 2 6 - 6 ) . 

Based on t h e a f o r e m e n t i o n e d e v i d e n c e , which we f i n d p e r s u a s i v e , p a r t i c u ­
l a r l y t h e O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t , we c o n c l u d e t h a t c l a i m a n t has e s t a b ­
l i s h e d by c l e a r and c o n v i n c i n g evidence t h a t he has s u s t a i n e d a 40 p e r c e n t p e r ­
manent l o s s o f use o r f u n c t i o n o f t h e r i g h t f o r e a r m ( w r i s t ) . C o n v e r t i n g t h a t 
l o s s t o a l o s s i n t h e r i g h t arm, we f i n d t h a t c l a i m a n t has a 32 p e r c e n t i m p a i r ­
ment o f t h e arm. See f o r m e r OAR 436-35-090. S u b t r a c t i n g t h e 7 p e r c e n t i m p a i r ­
ment c a l c u l a t e d under t h e s t a n d a r d s , we conclude t h a t c l a i m a n t has s u s t a i n e d 25 
p e r c e n t i m p a i r m e n t i n excess o f h i s e n t i t l e m e n t under t h e s t a n d a r d s . We t h e r e ­
f o r e award, o u t s i d e o f t h e s t a n d a r d s , an a d d i t i o n a l 25 p e r c e n t s c h e d u l e d perma­
ne n t d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f t h e r i g h t arm. 

Unscheduled D i s a b i l i t y 

We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n c o n c e r n i n g t h i s i s s u e , ex­
c e p t t h e f i n a l two p a r a g r a p h s , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The d e t e r m i n a t i o n o f unscheduled permanent d i s a b i l i t y under t h e s t a n d a r d s 
i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e s t a n d a r d s t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n are added and t h e sum i s m u l t i p l i e d by t h e a p p r o ­
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

C l a i m a n t c h a l l e n g e s t h e +2 v a l u e t h a t t h e Referee a s s i g n e d t o t h e a d a p t ­
a b i l i t y f a c t o r . The Referee a s s i g n e d t h a t v a l u e based on h i s f i n d i n g t h a t 
c l a i m a n t had been p e r f o r m i n g work r e q u i r i n g medium p h y s i c a l c a p a c i t y a t t h e t i m e 
o f i n j u r y . We d i s a g r e e . 

C l a i m a n t t e s t i f i e d t h a t h i s l o g g i n g j o b r e q u i r e d c a r r y i n g j a c k s w e i g h i n g 
60 pounds, a c h a i n saw w e i g h i n g 25 pounds, and gas and o i l w e i g h i n g a n o t h e r 16 
pounds. ( T r . 2 1 ) . Based on h i s t e s t i m o n y , we f i n d t h a t c l a i m a n t ' s u s u a l and 
c ustomary work r e q u i r e d heavy p h y s i c a l c a p a c i t y . I t i s u n d i s p u t e d t h a t c l a i m ­
a n t ' s m o d i f i e d j o b r e q u i r e s l i g h t p h y s i c a l c a p a c i t y . T h e r e f o r e , u s i n g t h e 
m a t r i x i n f o r m e r OAR 436-35-310(3), we a s s i g n t h e a d a p t a b i l i t y f a c t o r a v a l u e o f 
+2.5. 
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We now procee d t o t h e c a l c u l a t i o n o f unscheduled d i s a b i l i t y . When c l a i m ­
a n t ' s age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 2, t h e sura i s 3. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5, t h e p r o d u c t i s 7.5. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 23, t h e r e s u l t i s 30.5 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 
That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . Former 
OAR 436 - 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e s t a n d a r d s i s , 
t h e r e f o r e , 31 p e r c e n t . 

F i n a l l y , c l a i m a n t contends t h a t h i s unscheduled permanent d i s a b i l i t y ex­
ceeds h i s e n t i t l e m e n t under t h e s t a n d a r d s . He m a i n t a i n s t h a t he i s c a p a b l e o f 
s e d e n t a r y work o n l y , due t o h i s r i b f r a c t u r e s and pulmonary c o n d i t i o n . We f i n d 
i n s u f f i c i e n t e v i d e n c e t o prov e t h a t c l a i m a n t i s p e r m a n e n t l y l i m i t e d t o s e d e n t a r y 
work. F u r t h e r m o r e , we a r e persuaded t h a t t h e permanent l i m i t a t i o n s due t o h i s 
c h e s t c o n d i t i o n were a d e q u a t e l y c o n s i d e r e d i n d e t e r m i n i n g t h e i m p a i r m e n t v a l u e 
under t h e s t a n d a r d s . A c c o r d i n g l y , we do not f i n d c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t c l a i m a n t ' s unscheduled d i s a b i l i t y exceeded h i s e n t i t l e m e n t under t h e s t a n ­
d a r d s . Former ORS 656 . 2 8 3 ( 7 ) ; 656.295(5). 

P e n a l t i e s 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s r e g a r d i n g t h i s i s s u e . 

ORDER 

The Ref e r e e ' s o r d e r d a t e d January 11, 1991, i s m o d i f i e d i n p a r t and 
a f f i r m e d i n p a r t . I n a d d i t i o n t o t h e 7 p e r c e n t (13.44 degrees) s c h e d u l e d perma­
n e n t d i s a b i l i t y awarded by t h e D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 25 p e r ­
c e n t (48 degrees) s c h e d u l e d d i s a b i l i t y , g i v i n g him a t o t a l s c h e d u l e d permanent 
d i s a b i l i t y award o f 32 p e r c e n t (61.44 degrees) f o r t h e l o s s o f use o r f u n c t i o n 
o f t h e r i g h t arm. I n a d d i t i o n t o t h e 29 p e r c e n t (92.8 degrees) unscheduled p e r ­
manent d i s a b i l i t y awarded by t h e D e t e r m i n a t i o n Order and t h e R e f e r e e , c l a i m a n t 
i s awarded 2 p e r c e n t (6.4 degrees) unscheduled permanent d i s a b i l i t y , g i v i n g him 
a t o t a l u n s c h e d u l e d permanent d i s a b i l i t y award o f 31 p e r c e n t (99.2 degrees) f o r 
a c h e s t i n j u r y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d com­
p e n s a t i o n c r e a t e d by t h i s o r d e r . However, t h e t o t a l a t t o r n e y f e e s awarded by 
t h e R e f e r e e and t h e Board s h a l l n o t exceed $3,800. The re m a i n d e r o f t h e Ref­
e r e e ' s o r d e r i s a f f i r m e d . 

J a n u a r y 10, 1992 C i t e as 44 Van N a t t a 47 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
BETTY R. YOUNG, Claimant 
WCB Case No. 91-0111S 

ORDER ON REVIEW 
Green, e t a l . , C l aimant A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Daughtry's o r d e r t h a t d e c l i n e d t o 
approve t h e p a r t i e s ' s t i p u l a t i o n c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d 
permanent d i s a b i l i t y . R e l y i n g on OAR 438-09-005(1), t h e Re f e r e e reasoned t h a t 
t h e H e a r i n g s D i v i s i o n was w i t h o u t a u t h o r i t y t o approve t h e s t i p u l a t i o n because 
c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1, 1990 and no Order 
on R e c o n s i d e r a t i o n under ORS 656.268(5) and (6) had i s s u e d . The i n s u r e r a l s o 
seeks remand f o r an e v i d e n t i a r y h e a r i n g . A l t e r n a t i v e l y , c o n t e n d i n g t h a t t h e 
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r u l e exceeds t h e Board's s t a t u t o r y a u t h o r i t y , t h e p a r t i e s seek a p p r o v a l o f t h e 
r e s u b m i t t e d s t i p u l a t i o n . We deny t h e m o t i o n t o remand and a f f i r m . 

FINDINGS OF FACT 

On August 28, 1990, a D e t e r m i n a t i o n Order i s s u e d c l o s i n g c l a i m a n t ' s i n j u r y 
c l a i m . C l a i m a n t was awarded 11 p e r c e n t unscheduled permanent d i s a b i l i t y . The 
D e t e r m i n a t i o n Order a l s o found c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y as o f J u l y 
18, 1990. 

I n F e b r u a r y 1991 t h e p a r t i e s s u b m i t t e d t o t h e H e a r i n g s D i v i s i o n a proposed 
s t i p u l a t i o n p u r p o r t i n g t o r e s o l v e t h e e x t e n t o f permanent d i s a b i l i t y i s s u e . 
P u r s u a n t t o t h e s t i p u l a t i o n , c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award 
was i n c r e a s e d f r o m 11 p e r c e n t t o 26 p e r c e n t . When t h e R eferee d e c l i n e d t o ap­
pr o v e t h e s t i p u l a t i o n , t h e i n s u r e r sought Board r e v i e w . 

CONCLUSIONS OF LAW 

When a c l a i m i s c l o s e d by D e t e r m i n a t i o n Order, an o b j e c t i n g p a r t y must 
f i r s t r e q u e s t r e c o n s i d e r a t i o n o f t h e D e t e r m i n a t i o n Order. Amended ORS 
65 6 . 2 6 8 ( 5 ) . T h e r e a f t e r , i f a p a r t y d i s a g r e e s w i t h t h e r e c o n s i d e r a t i o n , t h e 
p a r t y may r e q u e s t a h e a r i n g w i t h i n 180 days a f t e r m a i l i n g o f t h e D e t e r m i n a t i o n 
Order. Amended ORS 6 5 6 . 2 6 8 ( 6 ) ( b ) . These s t a t u t o r y amendments a p p l y t o a l l 
c l a i m s e x i s t i n g on and a f t e r J u l y 1, 1990 where t h e c l a i m a n t ' s c o n d i t i o n became 
m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1, 1990. 1990 Oregon Laws ( S p e c i a l S e s s i o n ) , 
c h a p t e r 2, s e c t i o n 5 4 ( 3 ) . 

Here, t h e August 28, 1990 D e t e r m i n a t i o n Order found c l a i m a n t ' s c o n d i t i o n 
t o be m e d i c a l l y s t a t i o n a r y on J u l y 28, 1990. I n r e a c h i n g t h i s f i n d i n g , we n o t e 
t h a t a copy o f t h e D e t e r m i n a t i o n Order has n o t been s u b m i t t e d i n t o t h e r e c o r d as 
e v i d e n c e . N e v e r t h e l e s s , s i n c e t h e D e t e r m i n a t i o n Order i s c a p a b l e o f a c c u r a t e 
and r e a d y d e t e r m i n a t i o n by r e s o r t t o sources whose ac c u r a c y cannot r e a s o n a b l y be 
q u e s t i o n e d , we t a k e a d m i n i s t r a t i v e n o t i c e o f i t s e x i s t e n c e and f i n d i n g s . 
Grace B. Simpson, 43 Van N a t t a 1276, 1277 (19 9 1 ) . 

S i n c e c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1, 1990, 
and a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an ab s u r d o r u n j u s t r e ­
s u l t , t h e amendments t o ORS 656.268 a re a p p l i c a b l e . 1990 Oregon Laws ( S p e c i a l 
S e s s i o n ) , c h a p t e r 2, s e c t i o n 5 4 ( 3 ) ; Lorna D. H i l d e r b r a n d , 43 Van N a t t a 2721 
( 1 9 9 1 ) . Thus, b e f o r e a p a r t y o b j e c t i n g t o t h e D e t e r m i n a t i o n Order may seek a 
h e a r i n g , t h a t p a r t y must f i r s t r e q u e s t r e c o n s i d e r a t i o n under ORS 6 5 6 . 2 6 8 ( 5 ) . 
Such a c o n c l u s i o n i s f u r t h e r c o n f i r m e d by amended ORS 65 6 . 3 1 9 ( 4 ) , w h i c h now p r o ­
v i d e s t h a t a p a r t y may seek a h e a r i n g c o n c e r n i n g a " r e c o n s i d e r a t i o n o r d e r , " 
whereas t h e s t a t u t e p r e v i o u s l y p r o v i d e d f o r a h e a r i n g r e g a r d i n g a " d e t e r m i n a t i o n 
o r n o t i c e o f c l o s u r e . " See Lorna D. H i l d e r b r a n d , supra. 

I n accordance w i t h t h e s t a t u t o r y scheme, t h e Board's a u t h o r i t y t o approve 
p r o p o s e d s t i p u l a t i o n s c o n c e r n i n g i s s u e s a r i s i n g o u t o f c l a i m c l o s u r e i s c o n t i n ­
g e n t upon c o n c l u s i o n o f t h e r e c o n s i d e r a t i o n p r o c e d u r e under ORS 656.268. OAR 
438- 0 9 - 0 0 5 ( 1 ) . S p e c i f i c a l l y , t h e Board r u l e p r o v i d e s as f o l l o w s : 

" C o n t e s t e d m a t t e r s a r i s i n g o u t o f a c l a i m c l o s u r e may be r e ­
s o l v e d by t h e p a r t i e s a t any t i m e a f t e r t h e c o n c l u s i o n o f t h e r e c o n ­
s i d e r a t i o n p r o c e e d i n g by E v a l u a t i o n under ORS 656.268, whether o r 
n o t a h e a r i n g has been r e q u e s t e d by a p a r t y . " (Emphasis s u p p l i e d ) . 

The p a r t i e s c o n t e n d t h a t OAR 438-09-005(1) exceeds t h e Board's s t a t u t o r y 
a u t h o r i t y i n t h a t i t r e s t r i c t s t h e p a r t i e s ' a b i l i t y t o r e s o l v e d i s p u t e s 



B e t t y R. Young, 44 Van N a t t a 47 (1992) 

r e g a r d i n g permanent d i s a b i l i t y u n t i l a f t e r t h e r e c o n s i d e r a t i o n p r o c e e d i n g . We 
d i s a g r e e . 

49 

As p r e v i o u s l y d i s c u s s e d , OAR 438-09-005(1) i s c o n s i s t e n t w i t h t h e c u r r e n t 
s t a t u t o r y scheme, w h i c h r e q u i r e s a p a r t y c o n t e s t i n g a D e t e r m i n a t i o n Order t o 
f i r s t seek r e c o n s i d e r a t i o n by t h e E v a l u a t i o n S e c t i o n p u r s u a n t t o ORS 6 5 6 . 2 6 8 ( 5 ) . 
Were we t o accede t o t h e p a r t i e s ' wishes and approve a s t i p u l a t i o n c o n c e r n i n g a 
d i s p u t e t h a t i s s u b j e c t t o t h e r e c o n s i d e r a t i o n p r o c e e d i n g , we would be t a k i n g an 
a c t i o n i n d i r e c t c o n t r a v e n t i o n o f t h e s t a t u t o r y scheme. 

OAR 438-09-005(1) does n o t p r e v e n t t h e p a r t i e s f r o m r e s o l v i n g such d i s ­
p u t e s . We a r e unaware o f any s t a t u t e o r a d m i n i s t r a t i v e r u l e p r o h i b i t i n g t h e 
E v a l u a t i o n S e c t i o n f r o m c o n s i d e r i n g s t i p u l a t i o n s r e s o l v i n g d i s p u t e s s u b j e c t t o 
t h e r e c o n s i d e r a t i o n p r o c e e d i n g . I n f a c t , we n o t e t h a t t h e D i r e c t o r has proposed 
a r u l e w h i c h would p e r m i t t h e Hearings D i v i s i o n t o c o n s i d e r s t i p u l a t i o n s t h a t 
a r e s u b m i t t e d w h i l e a r e q u e s t f o r r e c o n s i d e r a t i o n i s p e n d i n g . See proposed OAR 
436-30-050(24). I n any e v e n t , s h o u l d t h e E v a l u a t i o n S e c t i o n d e c l i n e t o approve 
such s t i p u l a t i o n s , we a r e l i k e w i s e unaware o f a s t a t u t o r y o r a d m i n i s t r a t i v e r e ­
s t r i c t i o n p r e v e n t i n g a Referee from c o n s i d e r i n g a proposed s t i p u l a t i o n s u b m i t t e d 
a f t e r c o m p l e t i o n o f t h e r e c o n s i d e r a t i o n p r o c e e d i n g . 

I n c o n c l u s i o n , we h o l d t h a t because n e i t h e r p a r t y sought r e c o n s i d e r a t i o n 
o f t h e D e t e r m i n a t i o n Order p r i o r t o s u b m i t t i n g t h e s t i p u l a t i o n f o r Referee 
a p p r o v a l , t h e Referee l a c k e d a u t h o r i t y t o c o n s i d e r t h e agreement. A c c o r d i n g l y , 
we a f f i r m t h e Referee's h o l d i n g t h a t t h e Hearings D i v i s i o n was w i t h o u t j u r i s d i c ­
t i o n t o approve t h e s t i p u l a t i o n . 

F i n a l l y , t h e i n s u r e r r e q u e s t s t h a t t h i s m a t t e r be remanded t o t h e Referee 
f o r an e v i d e n t i a r y h e a r i n g . We may remand i f we f i n d t h e r e c o r d i n a d e q u a t e l y , 
i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y developed. ORS 6 5 6 . 2 9 5 ( 5 ) . To r e ­
mand, i t must be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e a t t h e 
t i m e o f h e a r i n g w i t h t h e e x e r c i s e o f due d i l i g e n c e . Compton v. Weyerhaeuser 
Co. , 301 Or 641 ( 1 9 8 6 ) ; Bernard L. Osborn, 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d 
mem 80 Or App 152 ( 1 9 8 6 ) . 

Here, o t h e r t h a n s e e k i n g an " e v i d e n t i a r y h e a r i n g , " t h e i n s u r e r does n o t 
i d e n t i f y what e v i d e n c e i t proposes t o submit i n t o t h e r e c o r d on remand. Such 
c i r c u m s t a n c e s do n o t l e a d us t o conclude t h a t t h i s " e vidence" was p r e v i o u s l y un­
o b t a i n a b l e w i t h t h e e x e r c i s e o f due d i l i g e n c e . Moreover, n e i t h e r p a r t y has r e g ­
i s t e r e d an o b j e c t i o n t o t h e J u l y 18, 1990 m e d i c a l l y s t a t i o n a r y f i n d i n g by t h e 
E v a l u a t i o n S e c t i o n . Since t h a t f i n d i n g i s c r u c i a l t o a d e t e r m i n a t i o n o f t h e 
H e a r i n g s D i v i s i o n ' s a u t h o r i t y t o c o n s i d e r t h e s t i p u l a t i o n , we c o n s i d e r t h e 
r e c o r d s u f f i c i e n t l y d e veloped t o c o n s i d e r our r e v i e w . C o n s e q u e n t l y , t h e m o t i o n 
t o remand i s d e n i e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 7, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LUIGI CARTASEGNA, Claimant 

WCB Case Nos. 90-11865 & 90-10091 
ORDER ON REVIEW 

S e l l e r s & Jacobs, Claimant A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r t h a t : (1) u p h e l d 
L i b e r t y N o r t h w e s t I n s u r a n c e Company's d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r h i s 
c u r r e n t low back c o n d i t i o n ; (2) u p h e l d Sedgwick James & Company's d e n i a l o f h i s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s low back c o n d i t i o n ; and (3) u p h e l d L i b e r t y 
N o r t h w e s t ' s d e n i a l o f h i s c h i r o p r a c t i c t r e a t m e n t s i n excess o f t h e g u i d e l i n e s . 
On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n , c o m p e n s a b i l i t y and m e d i c a l s e r v i c e s . We 
a f f i r m i n p a r t and v a c a t e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . I n a d d i t i o n , we n o t e t h a t , a l ­
t h o u g h under her " I s s u e s " s e c t i o n t h e Referee r e f e r r e d t o Sedgwick James' d e n i a l 
o f May 10, 1990, t h e d e n i a l o f c h i r o p r a c t i c t r e a t m e n t i s s u e d on May 10, 1990 was 
a c t u a l l y i s s u e d by L i b e r t y N o rthwest. 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n and C o m p e n s a b i l i t y 

We adopt t h o s e p o r t i o n s o f t h e Referee's o r d e r d i s c u s s i n g c l a i m a n t ' s 
a g g r a v a t i o n and new o c c u p a t i o n a l d i s e a s e c l a i m s . 

M e d i c a l S e r v i c e s 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had not e s t a b l i s h e d t h a t c h i r o p r a c t i c 
t r e a t m e n t i n excess o f t h e g u i d e l i n e s was e i t h e r r e a s o n a b l e o r ne c e s s a r y . Con­
s e q u e n t l y , she u p h e l d L i b e r t y N orthwest's d e n i a l o f such t r e a t m e n t . We co n c l u d e 
t h a t t h e R e f e r e e l a c k e d j u r i s d i c t i o n t o address t h e m e d i c a l s e r v i c e s i s s u e . 

Subsequent t o t h e Referee's o r d e r , we d e t e r m i n e d t h a t amended ORS 656.327 
p r o v i d e s a p r o c e d u r e f o r t h e r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e 
i n j u r e d w o r k e r c o n c e r n i n g m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p ­
p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e pe r f o r m a n c e o f 
m e d i c a l s e r v i c e s . " S t a n l e y Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) . We c o n c l u d e d 
t h a t , i n cases such as t h e p r e s e n t one which i n v o l v e a d e n i a l on t h e gro u n d t h a t 
t h e t r e a t m e n t i s e x c e s s i v e , o r i g i n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h t h e 
D i r e c t o r . Meyers, supra. 

A c c o r d i n g l y , we v a c a t e t h a t p o r t i o n o f t h e Referee's d e c i s i o n i n s o f a r as 
i t p u r p o r t s t o u p h o l d t h e d e n i a l , as t h e d e n i a l d i d n o t r a i s e a m a t t e r c o n c e r n ­
i n g a c l a i m w i t h i n t h e j u r i s d i c t i o n o f t h e Hearings D i v i s i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 1, 1991 i s a f f i r m e d i n p a r t and v a c a t e d i n 
p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t u p h e l d L i b e r t y N o r t h w e s t ' s de­
n i a l o f m e d i c a l s e r v i c e s i s v a c a t e d . The remainder o f t h e Re f e r e e ' s o r d e r i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DEBBIE K. ZIEBERT, Claimant 

WCB Case No. Cl-02683 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

G a t t i , G a t t i , e t a l . , C l aimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

On December 11, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d ­
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u ­
t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens­
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n f o r t h e f o l l o w i n g r e a s o n s . 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make such d i s p o s i t i o n o f 
any o r a l l m a t t e r s r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r ­
t i e s c o n s i d e r r e a s o n a b l e , s u b j e c t t o t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" as a 
w r i t t e n agreement i n w h i c h a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer from o b l i g a t i o n s , under ORS 656.001 
t o 656.794 e x c e p t f o r m e d i c a l s e r v i c e s , i n an accepted c l a i m . " OAR 436-60-
005 ( 9 ) (Emphasis added). See a l s o OAR 438-09-001(1). 

A l t h o u g h t h e proposed d i s p o s i t i o n p r o v i d e s t h a t c l a i m a n t r e t a i n s her r i g h t 
t o m e d i c a l s e r v i c e s f o r t h e compensable i n j u r y , t h e agreement a l s o s t a t e s t h a t 
i t " w i l l s e r v e t o c l o s e t h i s c l a i m and c l a i m a n t w i l l be m e d i c a l l y s t a t i o n a r y on 
t h e d a t e t h a t t h i s document i s s i g n e d by t h e Board." The f u n c t i o n o f a c l a i m 
d i s p o s i t i o n agreement i s t o di s p o s e o f an accepted c l a i m , w i t h t h e e x c e p t i o n o f 
m e d i c a l s e r v i c e s , as t h e c l a i m e x i s t s a t t h e t i m e t h e Board r e c e i v e s t h e CDA. 
See ORS 65 6 . 2 3 6 ( 1 ) . I t i s n o t t h e f u n c t i o n o f a CDA t o a c c o m p l i s h c l a i m p r o ­
c e s s i n g f u n c t i o n s under ORS 656.262. There a r e o t h e r p r o c e d u r a l avenues a v a i l ­
a b l e t o t h e p a r t i e s t o ac c o m p l i s h t h e s e o b j e c t i v e s , such as s t i p u l a t i o n s and 
d i s p u t e d c l a i m s e t t l e m e n t s . See F r e d e r i c k M. P e t e r s o n , 43 Van N a t t a 1067 
( 1 9 9 1 ) . Here, however, t h e agreement a t t e m p t s t o se r v e as a d e v i c e f o r c l a i m 
c l o s u r e . 

Moreover, i t s t a t e s t h a t c l a i m a n t w i l l be foun d m e d i c a l l y s t a t i o n a r y on 
t h e d a t e t h a t t h e d i s p o s i t i o n agreement i s s i g n e d by t h e Board. P u r s u a n t t o 
amended ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) , a c l a i m a n t ' s e n t i t l e m e n t t o m e d i c a l s e r v i c e s i s sub­
s t a n t i a l l y l i m i t e d on r e a c h i n g m e d i c a l l y s t a t i o n a r y s t a t u s . Here, however, 
c l a i m a n t may o r may no t be m e d i c a l l y s t a t i o n a r y . Because c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y s t a t u s i s n o t s u s c e p t i b l e t o ready d e t e r m i n a t i o n , we a r e u n w i l l i n g t o 
approve an agreement w h i c h c o u l d be r e a s o n a b l y i n t e r p r e t e d as a p a r t i a l r e l e a s e 
o f c l a i m a n t ' s s t a t u t o r y r i g h t t o m e d i c a l s e r v i c e s . Keely K. W i l s o n , 43 Van 
N a t t a 1365 ( 1 9 9 1 ) . 

Inasmuch as t h e agreement a t t e m p t s t o ac c o m p l i s h p r o c e s s i n g f u n c t i o n s and 
c o u l d r e a s o n a b l y be i n t e r p r e t e d as i n v o l v i n g a r e l e a s e o f m e d i c a l s e r v i c e s , t h e 
c l a i m d i s p o s i t i o n agreement i m p e r m i s s i b l y exceeds t h e bounds o f OAR 438-09-
0 2 0 ( 1 ) ( b ) . T h e r e f o r e , we f i n d t h a t i t i s "unreasonable as a m a t t e r o f law." 
ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . See F r e d e r i c k M. Pe t e r s o n , supra. 

We f u r t h e r c o n c l u d e t h a t t h e proposed agreement i s u n r e a s o n a b l e as a mat­
t e r o f law on an a d d i t i o n a l b a s i s . We not e i n t h i s r e g a r d t h a t t h e agreement 
p r o v i d e s t h a t , o u t o f t h e t o t a l agreement proceeds, c l a i m a n t ' s c o u n s e l i s t o r e ­
c e i v e b o t h a $1,000 a t t o r n e y f e e and c o s t s i n t h e amount o f $50. We have no way 
o f v e r i f y i n g t h e a c c u r a c y o f such c o s t s . F u r t h e r , a l t h o u g h t h e a t t o r n e y f e e 
p a y a b l e t o c l a i m a n t ' s c o u n s e l i s t o be p r e s c r i b e d by t h e Board p u r s u a n t t o ORS 
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656.236(4) and OAR 438-15-052, c o s t s i n c u r r e d by an a t t o r n e y i n p u r s u i n g a mat­
t e r on b e h a l f o f a p a r t y a r e n o t i n c l u d e d i n fe e s p a i d t o an a t t o r n e y . OAR 438-
15 - 0 0 5 ( 6 ) . See J a n e l l e I . Neal, 40 Van N a t t a 359 ( 1 9 8 8 ) . Moreover, ORS 656.234 
p r o h i b i t s t h e assignment by an i n j u r e d worker o r any o t h e r b e n e f i c i a r y o f any 
"moneys p a y a b l e under ORS 656.001 t o 656.807" p r i o r t o t h e i r r e c e i p t . Because 
t h e agreement proceeds here a r e payable under ORS 656.236, such proceeds cannot 
be a s s i g n e d by c l a i m a n t p r i o r t o t h e i r r e c e i p t . For t h e s e r e a s o n s , we c o n c l u d e 
t h a t t h e p o r t i o n o f t h e CDA p r o v i d i n g f o r payment o f c o s t s t o c l a i m a n t ' s c o u n s e l 
i s u n r e a s o n a b l e as a m a t t e r o f law. 

Because t h e o f f e n s i v e p o r t i o n s o f t h e p a r t i e s ' agreement cannot be e x c i s e d 
w i t h o u t s u b s t a n t i a l l y a l t e r i n g t h e b a r g a i n u n d e r l y i n g t h e exchange o f c o n s i d e r a ­
t i o n , we c o n c l u d e t h a t we a r e w i t h o u t a u t h o r i t y t o approve any p o r t i o n o f t h e 
proposed d i s p o s i t i o n . Karen A. V e a r r i e r , 42 Van N a t t a 2071 ( 1 9 9 0 ) . Consequent­
l y , we d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . See ORS 
6 5 6 . 2 3 6 ( 1 ) ( a ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r t h e 
i n s u r e r s h a l l recommence payment o f any temporary o r permanent d i s a b i l i t y t h a t 
was s t a y e d by t h e s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . See OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e ­
v i s e d agreement. 

I T I S SO ORDERED. 

Janu a r y 14, 1992 C i t e as 44 Van N a t t a 52 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CORDY A. BRICKEY, Claimant 
Own M o t i o n No. 66-0302M 

OWN MOTION ORDER 
SAIF L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n s u b m i t t e d c l a i m a n t ' s c l a i m f o r m e d i c a l b e n e f i t s a l ­
l e g e d l y r e l a t e d t o h i s 1953 low back i n j u r y . SAIF recommends d e n i a l o f t h e 
c l a i m on t h e ground t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n r e q u i r i n g s u r g e r y i s n o t 
compensably r e l a t e d t o c l a i m a n t ' s 1953 i n j u r y . SAIF a l s o r e q u e s t s reimbursement 
f o r a n a r r a t i v e r e p o r t i t sought r e g a r d i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c l a i m . 

For c o n d i t i o n s r e s u l t i n g from a compensable i n j u r y o c c u r r i n g b e f o r e Jan­
u a r y 1, 1966, t h e Board may a u t h o r i z e t h e payment o f m e d i c a l b e n e f i t s . ORS 
6 5 6 . 2 7 8 ( 1 ) ( b ) . Here, t h e m e d i c a l evidence i n d i c a t e s t h a t c l a i m a n t ' s o r i g i n a l 
i n j u r y r e s u l t e d i n a h e r n i a t e d d i s c a t L5-S1 on t h e r i g h t s i d e . Dr. Weinman 
o p i n e d t h a t c l a i m a n t ' s c u r r e n t L2-3 and L3-4 decompression s u r g e r y on t h e l e f t 
i s u n r e l a t e d t o h i s 1953 i n j u r y , as i t was a t a d i f f e r e n t l e v e l and on t h e oppo­
s i t e s i d e . No c o n t r a r y e v i d e n c e has been s u b m i t t e d . A c c o r d i n g l y , we f i n d t h a t 
c l a i m a n t ' s c u r r e n t c o n d i t i o n i s u n r e l a t e d t o h i s compensable 1953 i n j u r y . We 
c o n s e q u e n t l y deny payment f o r c l a i m a n t ' s J u l y 10, 1991 l e f t L2-3 and L3-4 decom­
p r e s s i o n s u r g e r y and r e l a t e d m e d i c a l b e n e f i t s . I d . 

We n e x t t u r n t o SAIF's r e q u e s t f o r reimbursement o f t h e n a r r a t i v e r e p o r t 
i t s o l i c i t e d t o e v a l u a t e t h e r e l a t i o n s h i p between c l a i m a n t ' s c u r r e n t c o n d i t i o n 
and h i s 1953 i n j u r y . ORS 656.625 a l l o w s f o r reimbursement f r o m t h e Reopened 
Claims Reserve o n l y f o r "compensation payable t o i n j u r e d w o r k e r s . " "Compensa­
t i o n " i n c l u d e s a l l b e n e f i t s , i n c l u d i n g m e d i c a l s e r v i c e s , p r o v i d e d f o r a 
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compensable i n j u r y t o a s u b j e c t worker. ORS 656.005(8). A m e d i c a l r e p o r t t o 
d e t e r m i n e c o m p e n s a b i l i t y i s n o t compensation as d e f i n e d by ORS 6 5 6 . 0 0 5 ( 8 ) . We 
a c c o r d i n g l y deny SAIF's r e q u e s t f o r reimbursement f o r t h e r e p o r t . 

Inasmuch as our r e a s o n i n g r e g a r d i n g t h e reimbursement f o r a n a r r a t i v e r e ­
p o r t t o e s t a b l i s h c o m p e n s a b i l i t y d i f f e r e d i n Henry J. D o l i n a r , i s s u e d January 
17, 1991 ( u n p u b l i s h e d ) , we disavow t h a t p o r t i o n o f t h a t o r d e r . 

I T IS SO ORDERED. 

Janu a r y 14, 1992 C i t e as 44 Van N a t t a 53 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LINDA L. NELSEN, Claimant 
WCB Case No. 89-26009 

ORDER ON REVIEW 
P e t e r O. Hansen, Claimant A t t o r n e y 
M i l l e r , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t u p h e l d t h e i n ­
s u r e r ' s December 7, 1989 p a r t i a l d e n i a l o f her c l a i m f o r a p s y c h o l o g i c a l c o n d i ­
t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. The h e a r i n g was convened a f t e r J u l y 1, 
1990. T h e r e f o r e , t h e l i t i g a t i o n s a v i n g s c l a u s e c o n t a i n e d i n s e c t i o n 54(2) does 
n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l 
e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See, e.g., 5 4 ( 3 ) . 
Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an a b s u r d o r un­
j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compen­
s a t i o n law. I d a M. Walker, 43 Van N a t t a 1402 (1 9 9 1 ) . A c c o r d i n g l y , we a n a l y z e 
t h i s m a t t e r under t h e Workers' Compensation Law as amended e f f e c t i v e J u l y 1, 
1990. 

C l a i m a n t ' s c l a i m f o r a p s y c h o l o g i c a l c o n d i t i o n i s based on h e r c o n t e n t i o n 
t h a t h e r p s y c h o l o g i c a l problems a re a compensable consequence o f h e r 1982 com­
p e n s a b l e r i g h t f o o t i n j u r y . 

C l a i m a n t b e a r s t h e burden o f p r o v i n g t h a t her compensable i n j u r y i s t h e 
maj o r c o n t r i b u t i n g cause o f her a l l e g e d l y c o n s e q u e n t i a l p s y c h o l o g i c a l c o n d i t i o n . 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ; J u l i e K. Gasperino 43 Van N a t t a 1151 ( 1 9 9 1 ) . M a j o r cause 
means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r exposures w h i c h 
c o n t r i b u t e s more t o t h e onset o r wor s e n i n g t h a n a l l o t h e r c o n d i t i o n s , e x p l a n a ­
t i o n s , o r exposures combined. See McGarrah v. SAIF, 296 Or 145, 146 ( 1 9 8 3 ) ; 
D e t h l e f s v. H y s t e r Co., 295 Or 309-310 (1 9 8 3 ) ; David K. Boyer, 43 Van N a t t a 561 
( 1 9 9 1 ) . 

C l a i m a n t c o r r e c t l y observes t h a t "magic words" a re n o t n e c e s s a r y t o c a r r y 
her b u r d e n . See McClendon v. Nabisco Brands, I n c . , 77 Or App 412, 417 ( 1 9 8 6 ) . 
However, due t o t h e passage o f t i m e s i n c e t h e 1982 i n j u r y and t h e number o f 
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p o t e n t i a l l y c a u s a l f a c t o r s i n t h i s case, t h e c a u s a t i o n i s s u e i s a complex medi­
c a l q u e s t i o n . T h e r e f o r e , r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on an a n a l y s i s 
o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 426 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) , r e v den 300 
Or 546 ( 1 9 8 6 ) . 

Dr. B l o o d , M.D., and L e s l i e B e n n e t t , M.S., o f f e r t h e o n l y e x p e r t o p i n i o n s 
c o n c e r n i n g t h e c a u s a t i o n o f c l a i m a n t ' s c u r r e n t need f o r p s y c h o l o g i c a l t r e a t m e n t . 
Ms. B e n n e t t o p i n e d t h a t c l a i m a n t ' s work i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause 
o f h e r need f o r c o u n s e l i n g . (Ex. 5 9 ) . Dr. Blood s t a t e d : 

" I do t h i n k [ c l a i m a n t ] does r e q u i r e some p s y c h o t h e r a p y t o g e t 
her Workmen's Compensation case t e r m i n a t e d . Such p s y c h o t h e r a p y 
w o u l d be addressed t o her p a i n problem, and o b v i o u s l y h er a t t e n t i o n -
s e e k i n g complex i s a p a r t o f t h e d i f f i c u l t y mixed i n w i t h t h e p a i n 
s i t u a t i o n , and t h e r e f o r e i t would be i n v o l v e d i n t h e t r e a t m e n t as 
w e l l as t h e p a i n . " (Ex. 63-8). 

Inasmuch as Dr. Blood was a p p a r e n t l y unaware o f c l a i m a n t ' s i n t e r v e n i n g 
back i n j u r y and i t s sequelae, p a r t i c u l a r l y p a i n , he d i d n o t have an a c c u r a t e 
h i s t o r y o f p o t e n t i a l l y c a u s a l f a c t o r s u n d e r l y i n g t h e c u r r e n t c l a i m . T h e r e f o r e , 
h i s o p i n i o n i s n o t p e r s u a s i v e . See Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . More­
o v e r , even i f Dr. Blood d i d have an a c c u r a t e h i s t o r y , he d i d n o t q u a n t i f y t h e 
r e l a t i v e c o n t r i b u t i o n s o f t h e v a r i o u s c a u s a l f a c t o r s w h i c h he i d e n t i f i e d . We 
co n c l u d e t h a t n e i t h e r Dr. Blood's nor Ms. Ben n e t t ' s r e p o r t s s u p p o r t a f i n d i n g 
t h a t t h e 1982 i n j u r y i s t h e major cause o f c l a i m a n t ' s p s y c h o l o g i c a l p r oblems. 
See D a v i d K. Boyer, supra. Consequently, c l a i m a n t has n o t c a r r i e d h e r burden. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 4, 1991 i s a f f i r m e d . 

J a n u a r y 14, 1992 C i t e as 44 Van N a t t a 54 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LARRY S. OLSON, Claimant 
WCB Case No. 90-22247 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t : (1) i n c r e a s e d 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f t h e 
l e f t arm f r o m 16 p e r c e n t (30.72 d e g r e e s ) , as awarded by D e t e r m i n a t i o n O rder, t o 
41 p e r c e n t (78.72 d e g r e e s ) ; and (2) d i r e c t e d i t t o pay c l a i m a n t ' s s c h e d u l e d p e r ­
manent d i s a b i l i t y award a t t h e r a t e o f $305 per degree. On r e v i e w , t h e i s s u e s 
a r e t h e e x t e n t o f schedul e d permanent d i s a b i l i t y and t h e r a t e o f s c h e d u l e d p e r ­
manent d i s a b i l i t y . We m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , w i t h t h e f o l l o w i n g m o d i f i c a t i o n s . 

We do n o t f i n d t h a t c l a i m a n t ' s p a r t i a l l o s s e s o f l e f t f o r e a r m ( w r i s t ) 
d o r s i f l e x i o n , palmar f l e x i o n , and g r i p s t r e n g t h a r e due t o t h e June 1989 i n j u r y . 
We f i n d t h a t c l a i m a n t has normal range o f e x t e n s i o n i n t h e l e f t elbow. We do 
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n o t f i n d t h a t t h e c h r o n i c l i m i t a t i o n on c l a i m a n t ' s a b i l i t y t o l i f t o v e r 10 
pounds i s due t o t h e June 1989 i n j u r y . 
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CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Scheduled D i s a b i l i t y 

C l a i m a n t b e a r s t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e 
t h a t he i s e n t i t l e d t o permanent d i s a b i l i t y b e n e f i t s . ORS 656.266; Hutcheson v. 
Weyerhaeuser, 288 Or 51 (1 9 7 9 ) . The Referee a p p l i e d t o t h i s case t h e s t a n d a r d s 
f o r e v a l u a t i n g permanent d i s a b i l i t y t h a t were i n e f f e c t a t t h e t i m e o f t h e J u l y 
18, 1990 D e t e r m i n a t i o n Order. See former ORS 656.283( 7 ) ; WCD Admin. Order 7-
1988. We a p p l y t h e same s t a n d a r d s . 

The i n s u r e r argues t h a t t h e Referee e r r e d i n f i n d i n g t h a t c l a i m a n t sus­
t a i n e d t h e f o l l o w i n g permanent impairments due t o t h e June 1989 i n j u r y : (1) 
l o s s e s o f l e f t f o r e a r m ( w r i s t ) d o r s i f l e x i o n and palmar f l e x i o n ; (2) l o s s o f l e f t 
elbow e x t e n s i o n ; (3) l o s s o f l e f t hand g r i p s t r e n g t h ; and (4) l o s s o f a b i l i t y t o 
r e p e t i t i v e l y move l e f t f o r e a r m o r l i f t 10 pounds w i t h i t . We address each con­
t e n t i o n below. 

The R e f e r e e a s s i g n e d v a l u e s o f 3 and 4 p e r c e n t f o r p a r t i a l l o s s e s o f 
d o r s i f l e x i o n and palmar f l e x i o n i n t h e l e f t w r i s t . He a p p a r e n t l y r e l i e d on t h e 
No r t h w e s t P a i n C e n t e r ' s May 22, 1990 r e p o r t , which r e p o r t e d t h a t c l a i m a n t r e ­
t a i n e d 45 degrees i n d o r s i f l e x i o n and 45 degrees i n palmar f l e x i o n . (Ex. 2 5 ) . 
The i n s u r e r agrees w i t h t h e range o f m o t i o n f i n d i n g s , b u t argues t h e r e i s no 
e v i d e n c e r e l a t i n g t h o s e l o s s e s t o t h e June 1989 i n j u r y . We agree. 

C l a i m a n t has p r e e x i s t i n g r h e u m a t o i d a r t h r i t i s t h a t has deformed b o t h hands 
and i n t e r f e r e s w i t h t h e use o f t h e l e f t arm. (Ex. 14-1, 20).- Because c l a i m ­
a n t ' s i m p a i r m e n t may r e l a t e , i n p a r t , t o t h e noncompensable a r t h r i t i s c o n d i t i o n , 
t h e c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n . The r e s o l u t i o n o f t h i s i s s u e 
l a r g e l y t u r n s on t h e m e d i c a l evidence. See U r i s v. Compensation Department, 247 
Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) , 
r e v den 300 Or 546 (1 9 8 6 ) . 

There i s no m e d i c a l evidence t h a t s p e c i f i c a l l y r e l a t e s t h e l o s s o f l e f t 
w r i s t d o r s i f l e x i o n and palmar f l e x i o n t o t h e June 1989 i n j u r y . I n d e e d , c l a i m a n t 
had t h e same ranges o f m o t i o n i n h i s r i g h t w r i s t w h i c h was n o t p a r t o f t h e com­
pe n s a b l e c l a i m . (Ex. 2 5 - 4 ) . That suggests t h e l o s s e s o f d o r s i f l e x i o n and 
palmar f l e x i o n a r e u n r e l a t e d t o t h e June 1989 i n j u r y . F u r t h e r , h i s c o m p l a i n t o f 
p a i n t o t h e N o r t h w e s t P a i n Center was on s u p i n a t i o n , n o t d o r s i f l e x i o n o r palmar 
f l e x i o n . A c c o r d i n g l y , we d e c l i n e t o a s s i g n any v a l u e s based on t h o s e f i n d i n g s . 

The R e f e r e e a l s o a s s i g n e d a v a l u e o f 3 p e r c e n t based on a f i n d i n g t h a t 
c l a i m a n t p a r t i a l l y l o s t l e f t elbow e x t e n s i o n due t o t h e i n j u r y . The Re f e r e e r e ­
l i e d on Dr. Fagan's December 29, 1989 c h a r t n o t e , w h i c h r e p o r t e d t h a t c l a i m a n t 
l o s t 15 degrees i n e x t e n s i o n . (Ex. 1 9 ) . However, Dr. Fagan's r e p o r t i s d a t e d 
a l m o s t f i v e months b e f o r e c l a i m a n t had a t t a i n e d m e d i c a l l y s t a t i o n a r y s t a t u s , and 
i t r e p o r t s t h a t c l a i m a n t ' s elbow had worsened a t t h a t t i m e . A f t e r t h a t r e p o r t , 
c l a i m a n t ' s elbow improved (Ex. 22, 23, 24) and he became m e d i c a l l y s t a t i o n a r y on 
May 22, 1990- On t h a t d a t e , c l a i m a n t had f u l l e x t e n s i o n i n t h e elbow. (Ex. 25-
4 ) . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d t o any v a l u e f o r a l o s s o f l e f t elbow 
e x t e n s i o n . 

The R e f e r e e a s s i g n e d a v a l u e o f 25 p e r c e n t f o r l o s s o f g r i p s t r e n g t h i n 
t h e l e f t hand. He e v i d e n t l y r e l i e d on t h e Northwest P a i n C e n t e r ' s r e p o r t t h a t 
t h e l e f t g r i p s t r e n g t h was 35 pounds, whereas t h e r i g h t g r i p s t r e n g t h was 65 
pounds. (Ex. 2 5 - 5 ) . However, t h e r e i s m e d i c a l e v i d e n c e t h a t c l a i m a n t ' s l o s s o f 
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g r i p s t r e n g t h i s due t o t h e r h e u m a t o i d a r t h r i t i s c o n d i t i o n . (Ex. 1 4 - 2 ) . There 
i s no p e r s u a s i v e e v i d e n c e t h a t a d e q u a t e l y s e p a r a t e s o u t and r e l a t e s t h e l o s s o f 
l e f t g r i p s t r e n g t h t o t h e June 1989 i n j u r y . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i ­
t l e d t o any v a l u e f o r l o s s o f g r i p s t r e n g t h . 

F i n a l l y , t h e Referee a s s i g n e d a v a l u e o f 5 p e r c e n t based on f i n d i n g s t h a t 
c l a i m a n t cannot r e p e t i t i v e l y move h i s l e f t f o r e a r m o r l i f t more t h a n 10 pounds. 
The R e f e r e e based h i s f i n d i n g s on t h e Northwest P a i n C e n t e r ' s r e p o r t . (Ex. 26-
2 ) . The i n s u r e r contends t h a t c l a i m a n t ' s c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e 
use i s n o t r e l a t e d t o t h e June 1989 i n j u r y . We d i s a g r e e . 

Dr. Fancher, e x a m i n i n g p h y s i c i a n , was t h e o n l y m e d i c a l e x p e r t t o address 
t h e r e l a t i o n s h i p between t h e c h r o n i c c o n d i t i o n and t h e June 1989 i n j u r y . He 
w r o t e : 

" [ C l a i m a n t ] has c h r o n i c soreness o f h i s neck and l e f t s h o u l d e r 
r e l a t e d t o h i s p r e v i o u s work i n j u r i e s [ i n 1979 and 1 9 8 5 ] . He has 
l i m i t e d a b i l i t y t o l i f t a n y t h i n g more tha'n f i v e pounds w i t h h i s l e f t 
arm. He has r e c e n t l y had c h r o n i c a c h i n g around h i s l e f t elbow and 
l e f t f o r e a r m r e l a t e d t o h i s work i n j u r y i n June [ 1 9 8 9 ] . " (Ex. 13-3) 

Based on Dr. Fancher's o p i n i o n , we f i n d t h a t t h e c h r o n i c l i m i t a t i o n on 
l i f t i n g i s due t o p r i o r work i n j u r i e s , n o t t h e June 1989 i n j u r y . However, we 
a l s o f i n d t h a t t h e c h r o n i c a c h i n g , which l i m i t s r e p e t i t i v e use o f t h e l e f t f o r e ­
arm, i s due t o t h e June 1989 i n j u r y . (Ex. 26 - 2 ) . A c c o r d i n g l y , c l a i m a n t i s en­
t i t l e d t o 5 p e r c e n t f o r t h a t c o n d i t i o n . See former OAR 436-35 - 0 1 0 ( 7 ) . 

The sum o f t h e l o s s e s o f l e f t f o r e a r m m o t i o n i s 6 p e r c e n t based on 5 de­
grees r e t a i n e d r a d i a l d e v i a t i o n (3) and 15 degrees r e t a i n e d u l n a r d e v i a t i o n ( 3 ) . 
See f o r m e r OAR 436-35-080(5), 436-35-080(7) and 436-35-080(9). When combined 
w i t h , t h e 5 p e r c e n t f i n d i n g f o r a c h r o n i c c o n d i t i o n , t h e t o t a l i s 11 p e r c e n t . 
See f o r m e r OAR 436-35-080(11). C o n v e r t i n g t h a t f o r e a r m l o s s t o a l o s s i n t h e 
arm, t h e v a l u e i s 8 p e r c e n t . See former OAR 436-35-090. 

The sum o f t h e l o s s e s o f l e f t arm m o t i o n i s 12 p e r c e n t based on 35 degree 
l o s s o f p r o n a t i o n (6) and s u p i n a t i o n ( 6 ) . See former OAR 436-35-100(4) and 436-
3 5 - 1 0 0 ( 6 ) . When t h a t l o s s i s combined w i t h t h e 8 p e r c e n t l o s s , t h e t o t a l i s 19 
p e r c e n t . A c c o r d i n g l y , we m o d i f y t h e Referee's scheduled permanent d i s a b i l i t y 
award t o 19 p e r c e n t . 

Rate o f Scheduled D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s scheduled permanent d i s a b i l i t y award 
s h o u l d be p a i d a t t h e r a t e o f $305 per degree. We agree. 

I n A l a n G. H e r r o n , 43 Van N a t t a 267, on re c o n 43 Van N a t t a 1097 ( 1 9 9 1 ) , we 
h e l d t h a t t h e amendment t o ORS 656.214(2) i n Oregon Laws 1990, c h a p t e r 2, sec­
t i o n 7, w h i c h i n c r e a s e d t h e v a l u e per degree o f scheduled permanent d i s a b i l i t y 
t o $305, a p p l i e d t o a l l awards o f scheduled d i s a b i l i t y made on o r a f t e r May 7, 
1990, r e g a r d l e s s o f t h e d a t e o f i n j u r y . 

A c c o r d i n g l y , because c l a i m a n t ' s award o f scheduled permanent d i s a b i l i t y 
was made a f t e r May 7, 1990, t h e Referee c o r r e c t l y c o n c l u d e d t h a t t h e award 
s h o u l d be p a i d a t t h e r a t e o f $305 per degree. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 8, 1991 i s m o d i f i e d i n p a r t and a f f i r m e d i n 
p a r t . I n l i e u o f t h e Referee's award o f 25 p e r c e n t (48 degrees) s c h e d u l e d 
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permanent d i s a b i l i t y , and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order award o f 16 
p e r c e n t (30.72 degrees) scheduled permanent d i s a b i l i t y , c l a i m a n t i s awarded 3 
p e r c e n t (5.76 degrees) scheduled permanent d i s a b i l i t y , g i v i n g him a t o t a l sched­
u l e d award o f 19 p e r c e n t (36.48 degrees) f o r t h e l o s s o f use o r f u n c t i o n o f t h e 
l e f t arm. The rema i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

J a n u a r y 14, 1992 C i t e as 44 Van N a t t a 57 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS R. PRINCE, Claimant 

WCB Case No. Cl-02687 
ORDER APPROVING CLAIM DISPOSITION AGREEMENT 

Baum & R i e d l i n g e r , Claimant A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

On December 12, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d ­
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u ­
t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens­
a b l e i n j u r y . 

The s u b m i t t e d d i s p o s i t i o n agreement has been processed as r e q u i r e d i n a l l 
a s p e c t s e x c e p t one. Whereas t h e d i s p o s i t i o n agreement has been p r o v i d e d , t h e 
p a r t i e s have n o t f i l e d s i x c o p i e s o f t h e agreement a l o n g w i t h t h e o r i g i n a l p u r ­
s u a n t t o OAR 438-09-025(1). 

Under t h e s e c i r c u m s t a n c e s , we f i n d t h e o m i s s i o n o f s i x l e g i b l e c o p i e s o f 
t h e c l a i m d i s p o s i t i o n agreement c o n s t i t u t e s an i n a d v e r t e n t e r r o r . T h e r e f o r e , we 
approve t h e proposed agreement. 

T h i s agreement i s i n accordance w i t h t h e terms and c o n d i t i o n s p r e s c r i b e d 
by t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. The Board does n o t f i n d 
any s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See ORS 6 5 6 . 2 3 6 ( 1 ) . Ac­
c o r d i n g l y , t h i s c l a i m d i s p o s i t i o n agreement i s approved. An a t t o r n e y f e e pay­
a b l e t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e terms o f t h i s agreement i s a l s o 
approved. 

I T I S SO ORDERED. 

Janu a r y 14, 1992 C i t e as 44 Van N a t t a 57 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GERALD D. SPENCER, Claimant 

Own M o t i o n No. 66-0226M 
OWN MOTION ORDER 

Malagon, e t a l . , C l a i m a n t A t t o r n e y s 
SAIF L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n s u b m i t t e d c l a i m a n t ' s c l a i m f o r m e d i c a l b e n e f i t s and 
t e m p o r a r y t o t a l d i s a b i l i t y compensation f o r a worsened c o n d i t i o n and h o s p i t a l ­
i z a t i o n a l l e g e d l y r e s u l t i n g f r o m c l a i m a n t ' s September 10, 1963 r i g h t l e g f r a c ­
t u r e and a l a r g e a v u l s i o n f l a p o f t h e p o p l i t e a l space and c a l f . C l a i m a n t has 
had s k i n g r a f t s t o t h i s a r e a ; t h e scar area l a c k s f e e l i n g . SAIF opposed t h e r e ­
o p e n i n g o f c l a i m a n t ' s c l a i m on t h e ground t h a t c l a i m a n t ' s r i g h t l e g c o n d i t i o n 
t h a t r e q u i r e d h o s p i t a l i z a t i o n on December 5, 1990 c o u l d have been t h e r e s u l t o f 
a 1988 o r 1990 c l a i m when a d i f f e r e n t i n s u r e r was on t h e r i s k , o r due t o o f f -
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t h e - j o b causes such as a b u r n i n c i d e n t , d i a b e t e s and o b e s i t y . By a September 
12, 1991 Own M o t i o n Order, we a u t h o r i z e d an independent m e d i c a l r e p o r t and a 
w r i t t e n response f r o m c l a i m a n t ' s a t t e n d i n g p h y s i c i a n r e g a r d i n g t h e c a u s a l r e l a ­
t i o n s h i p o f t h e h o s p i t a l i z a t i o n t o t h e 1963 i n j u r y , p u r s u a n t t o OAR 438-12-
0 3 7 ( 1 ) ( f ) . I n t h a t o r d e r we r e q u i r e d " o p i n i o n s as t o t h e r e l a t i v e c o n t r i b u t i o n s 
o f each o f t h e a f o r e m e n t i o n e d i n c i d e n t s o r m e d i c a l c o n d i t i o n s t o c l a i m a n t ' s need 
f o r h o s p i t a l i z a t i o n i n December 1990." 

Drs. B u i e and S t a n t o n , who p e r f o r m e d an independent m e d i c a l e x a m i n a t i o n on 
O c t o b e r 4, 1991, diagnosed c l a i m a n t ' s c u r r e n t c o n d i t i o n , w h i c h was a new com­
p l a i n t o f an " u l c e r b e h i n d my knee, one month," as " r e c u r r e n t u l c e r a t i o n i n t h e 
p o p l i t e a l a r e a [ p o s t e r i o r s u r f a c e o f t h e knee] secondary t o s c a r c o n t r a c t u r e and 
o t h e r a s s o c i a t e d f a c t o r s i n c l u d i n g o b e s i t y , smoking, d i a b e t e s , and p r e v i o u s 
c e l l u l i t i s . " N e i t h e r d o c t o r addressed t h e c o m p e n s a b i l i t y o f t h e c o n d i t i o n f o r 
w h i c h c l a i m a n t was h o s p i t a l i z e d i n December 1990, and f o r w h i c h he r e q u e s t e d 
c l a i m r e o p e n i n g . Because t h e independent m e d i c a l r e p o r t i s u n r e s p o n s i v e t o t h e 
q u e s t i o n s f o r m u l a t e d i n o u r September 10, 1991 o r d e r , and because we have n o t 
r e c e i v e d a r e p o r t f r o m Dr. Conner, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e g a r d i n g t h e 
c a u s a l r e l a t i o n s h i p o f t h e h o s p i t a l i z a t i o n t o t h e 1963 i n j u r y , we t u r n t o t h e 
n o t e s made by Dr. Conner a t t h e t i m e c l a i m a n t ' s December 1990 c o n d i t i o n a r o s e . 

Dr. Conner d e s c r i b e d a " l a r g e bulbous l e s i o n c o n t a i n i n g about 30 cc o f 
g o l d f l u i d below t h e p r e v i o u s areas o f s k i n l o s s i n h i s g r a f t . The a r e a i s 
e r y t h e m a t o u s . I d o n ' t know what happened. He has no s e n s a t i o n h e r e so i t i s 
p o s s i b l e t h a t he m i g h t have burned i t a t some t i m e . " ( C h a r t n o t e , December 3, 
1990). Dr. Conner t r e a t e d c l a i m a n t w i t h a n t i b i o t i c s , b u t t h e c o n d i t i o n worsened 
t o t h e p o i n t t h a t Conner r e f e r r e d c l a i m a n t t o t h e h o s p i t a l , where he was t r e a t e d 
by Dr. Johnson. Dr. Johnson diagnosed c l a i m a n t ' s c o n d i t i o n as c e l l u l i t i s , a 
p u r u l e n t i n f e c t i o n . (Johnson's notes o f December 5, 1990.) A f t e r c l a i m a n t was 
r e l e a s e d back t o Dr. Conner's c a r e , Conner a g a i n s t a t e d , " [ C l a i m a n t ] has f i r s t 
and second degree b a s i c burns on t h e back o f h i s l e g . How he g o t them I d o n ' t 
know." ( C h a r t n o t e , December 11, 1990.) 

C l a i m a n t r e q u e s t e d own m o t i o n c l a i m r e o p e n i n g on J anuary 16, 1991. He 
a l s o f i l e d a c l a i m w i t h a n o t h e r c a r r i e r , who was on t h e r i s k a t t h e t i m e o f a 
1988 i n d u s t r i a l i n j u r y , f o r "workers' compensation b e n e f i t s due t o a b u r n and 
r e s u l t i n g b l i s t e r o v e r a s k i n g r a f t area on t h e p o s t e r i o r o f t h e r i g h t l e g sus­
t a i n e d on o r about December 3, 1990." 

I n August 1991, c l a i m a n t ' s a t t o r n e y p r o v i d e d Dr. Johnson w i t h a h i s t o r y o f 
c l a i m a n t ' s c o n d i t i o n t h a t i n d i c a t e d t h a t c l a i m a n t has had a n n u a l o u t b r e a k s o f 
s k i n l e s i o n s s i n c e t h e o r i g i n a l i n j u r y , f o r which he s e l f - m e d i c a t e d u n t i l 1990, 
when he sought m e d i c a l a t t e n t i o n . The a t t o r n e y a l s o s t a t e d t h a t c l a i m a n t d i d 
n o t s u f f e r a b u r n i n j u r y t o h i s l e g p r i o r t o h i s h o s p i t a l i z a t i o n . The a t t o r n e y 
r e q u e s t e d Dr. Johnson's o p i n i o n as t o whether i t was more p r o b a b l e t h a n n o t t h a t 
t h e 1963 i n j u r y i s t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s r e c u r r e n t s k i n 
l e s i o n s , s p e c i f i c a l l y t h e one o f December 1990. 

I n r e s p o n s e , Dr. Johnson o p i n e d t h a t i t was p r o b a b l e t h a t t h e r e c u r r e n c e 
o f c l a i m a n t ' s l e s i o n s were due t o t h e 1963 i n j u r y , " a l t h o u g h d i f f i c u l t t o say 
w i t h c e r t a i n t y . " ( L e t t e r o f September 3, 1991 t o c l a i m a n t ' s a t t o r n e y . ) A f t e r 
t h e i s s u a n c e o f o u r September 12, 1991 o r d e r , i n response t o c l a i m a n t ' s a t t o r ­
ney's q u e s t i o n about t h e r e l a t i o n s h i p o f t h e December 1990 h o s p i t a l i z a t i o n t o 
p r e v i o u s i n j u r i e s , Dr. Johnson responded i n r e l e v a n t p a r t as f o l l o w s : 

"The h o s p i t a l i z a t i o n o f March 1964 d e s c r i b e s i n t e r v e n t i o n f o r 
p e r s i s t e n t u l c e r a t i o n o f t h e p o p l i t e a l area o f t h e r i g h t secondary 
t o t h e i n i t i a l i n j u r y . T h i s u l t i m a t e l y r e q u i r e d s k i n g r a f t i n g . 
T h i s d e s c r i b e s i n j u r i e s t o l e g from t h e i n i t i a l i n j u r y c o n s i s t i n g o f 
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c o n s i d e r a b l e l o s s o f s o f t t i s s u e s , s k i n and subcutaneous t i s s u e . A t 
t h e t i m e o f t h e p a t i e n t ' s h o s p i t a l i z a t i o n i n December o f 1990 t h e 
p a t i e n t was e x p e r i e n c i n g l a r g e u l c e r a t e d l e s i o n s o f t h e r i g h t c a l f 
w i t h secondary i n f l a m m a t i o n and i n f e c t i o n . There was no i n j u r y t h a t 
t h e p a t i e n t was aware o f and no reason f o r t h e s k i n breakdown t h a t 
he c o u l d d e t e r m i n e . . . . I t i s my f e e l i n g t h a t t h e s e two i n c i ­
d e n t s a r e p r o b a b l y i n t e r r e l a t e d because t h e l i k e l i h o o d o f d e v e l o p i n g 
a s c e n a r i o such as Mr. Spencer e x p e r i e n c e d i n 1990 would make a n o r ­
mal h e a l t h y l e g n e g l i g i b l e . " 

Thus, a l t h o u g h Dr. Johnson concludes t h a t t h e r e was some r e l a t i o n s h i p be­
tween c l a i m a n t ' s 1963 i n j u r y and t h e December 1990 h o s p i t a l i z a t i o n , he d i d n o t 
address t h e i s s u e o f t h e r e l a t i v e c o n t r i b u t i o n s t o c l a i m a n t ' s 1990 c o n d i t i o n o f 
t h e 1988 i n j u r y , t h e a l l e g e d 1990 burn i n c i d e n t , and c l a i m a n t ' s d i a b e t e s and 
o b e s i t y . F u r t h e r m o r e , i t i s u n c l e a r t o us from t h i s r e c o r d whether c l a i m a n t 
s u f f e r e d a b u r n i n December 1990 and whether Dr. Johnson was g i v e n an a c c u r a t e 
h i s t o r y o f c l a i m a n t ' s v a r i o u s c o n d i t i o n s . 

For c o n d i t i o n s r e s u l t i n g from a compensable i n j u r y o c c u r r i n g b e f o r e Jan­
u a r y 1 , 1966, t h e Board may a u t h o r i z e t h e payment o f m e d i c a l b e n e f i t s . ORS 
6 5 6 . 2 7 8 ( 1 ) ( b ) . Here, because o f t h e l a c k o f c l a r i t y r e g a r d i n g t h e b u r n i s s u e 
and because o u r q u e s t i o n s r e g a r d i n g t h e r e l a t i v e c o n t r i b u t i o n s o f t h e o t h e r i n ­
c i d e n t s and c o n d i t i o n s remain unanswered, we we are u n a b l e t o c o n c l u d e t h a t 
c l a i m a n t ' s December 1990 c o n d i t i o n r e s u l t e d from c l a i m a n t ' s 1963 i n j u r y . Ac­
c o r d i n g l y , we d e c l i n e t o a u t h o r i z e t h e payment o f m e d i c a l b e n e f i t s f o r c l a i m ­
a n t ' s December 1990 c o n d i t i o n . 

Temporary D i s a b i l i t y Compensation 

We may a u t h o r i z e , on our own m o t i o n , t h e payment o f t e m p o r a r y d i s a b i l i t y 
c o m pensation when t h e r e i s a worsening o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a ­
t i o n . ORS 6 5 6 . 2 7 8 ( 1 0 ( a ) . Here, because we have co n c l u d e d t h a t t h e r e was no 
w o r s e n i n g o f c l a i m a n t ' s compensable i n j u r y , i t f o l l o w s t h a t we have no a u t h o r i t y 
t o award t h e payment o f temporary d i s a b i l i t y compensation f r o m t h e d a t e c l a i m a n t 
was h o s p i t a l i z e d . 

We a l s o n o t e t h a t SAIF contends t h a t c l a i m a n t was n o t i n t h e work f o r c e a t 
t h e t i m e o f h i s a l l e g e d w o r s e n i n g . Claimant contends t h a t he was w i l l i n g t o 
work and was l o o k i n g f o r work. I n o r d e r t o q u a l i f y f o r t h e payment o f t e m p o r a r y 
d i s a b i l i t y compensation, c l a i m a n t must have been i n t h e work f o r c e a t t h e t i m e 
o f t h e w o r s e n i n g . Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 ( 1 9 8 9 ) ; 
C u t r i q h t v. Weyerhaeuser Company, 229 Or 290 (1 9 8 5 ) . C l a i m a n t had n o t worked 
s i n c e he was r e l e a s e d f r o m h i s back i n j u r y i n June 1990. T h e r e f o r e , c l a i m a n t i s 
r e q u i r e d t o e s t a b l i s h t h a t he was w i l l i n g t o work and was l o o k i n g f o r work. A l ­
t h o u g h c l a i m a n t p r o v i d e d a w r i t t e n r e n d e r i n g o f an i n t e r v i e w a t h i s a t t o r n e y ' s 
o f f i c e , i n w h i c h he contended t h a t he had l o o k e d f o r work b u t t h e u n i o n d i d n o t 
want t o p l a c e him because o f h i s back i n j u r y , he f a i l e d t o p r o v i d e e v i d e n c e sup­
p o r t i n g t h a t c o n t e n t i o n . The burden o f p r o o f on t h i s i s s u e l i e s w i t h c l a i m a n t . 
A c c o r d i n g l y , we f i n d t h a t c l a i m a n t was n o t i n t h e work f o r c e a t t h e t i m e o f h i s 
w o r s e n i n g . See Dawkins, i d . , and C u t r i q h t , i d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
FRANK L. STEVENS, Claimant 

WCB Case No. 91-04675 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Nancy J. Meserow, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Brazeau's o r d e r 
w h i c h : (1) u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r a back c o n d i t i o n ; (2) u p h e l d t h e employer's "de f a c t o " d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r h i s back c o n d i t i o n ; and (3) d e c l i n e d t o 
assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l . On r e ­
v i e w , t h e i s s u e s a r e a g g r a v a t i o n , m e d i c a l s e r v i c e s and p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h o s e p o r t i o n s o f t h e Referee's o r d e r c o n c e r n i n g t h e m e d i c a l s e r ­
v i c e s , p e n a l t y and a t t o r n e y f e e i s s u e s . We supplement t h a t p o r t i o n o f t h e Ref­
e r e e ' s o r d e r t h a t p e r t a i n s t o t h e a g g r a v a t i o n i s s u e . 

The R e f e r e e u p h e l d t h e employer's a g g r a v a t i o n d e n i a l . I n d o i n g so, he 
co n c l u d e d t h a t c l a i m a n t ' s compensable c o n d i t i o n had n o t worsened s i n c e t h e A p r i l 
1991 Order on R e c o n s i d e r a t i o n , w h i c h t h e Referee fo u n d t o be t h e l a s t a r r a n g e ­
ment o f compensation. The Referee reasoned t h a t t h e r e c o n s i d e r a t i o n d a t e was 
c l a i m a n t ' s l a s t o p p o r t u n i t y t o p r e s e n t evidence on t h e i s s u e o f t h e e x t e n t o f 
h i s permanent d i s a b i l i t y . A l t h o u g h we agree t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m 
i s n o t compensable, we conclude t h a t t h e D e t e r m i n a t i o n Order, n o t t h e Order on 
R e c o n s i d e r a t i o n , was t h e l a s t arrangement o r award o f compensation. 

We have p r e v i o u s l y h e l d t h a t t h e l o g i c a l p o i n t f r o m w h i c h t o measure 
c l a i m a n t ' s w o r s e n i n g i s a t h i s l a s t o p p o r t u n i t y t o be heard w i t h r e s p e c t t o h i s 
c o n d i t i o n . L a r r y H. Erbs, 42 Van N a t t a 98, 100 (1 9 9 0 ) . I n E r b s , t h e r e had been 
no h e a r i n g , b u t we h e l d t h a t t h e l a s t arrangement o f compensation can be a De­
t e r m i n a t i o n Order o r a s t i p u l a t e d o r d e r . 

F u r t h e r , i t i s c o n c e i v a b l e t h a t a worker c o u l d worsen subsequent t o h i s 
l a s t o p p o r t u n i t y t o p r e s e n t evidence a t h e a r i n g , b u t p r i o r t o t h e R e f e r e e ' s 
i s s u a n c e o f an o r d e r . L a r r y H. Erbs, supra; Joseph R. K l i n s k y , 35 Van N a t t a 
333, 334 ( 1 9 8 3 ) . T h e r e f o r e , i n d e t e r m i n i n g t h e d a t e o f t h e l a s t award o r a r ­
rangement o f compensation, we r e j e c t an approach w h i c h c o u l d c u t o f f a c l a i m ­
a n t ' s a g g r a v a t i o n r i g h t s d u r i n g t h e o f t e n - p r o t r a c t e d p e r i o d between c l a i m a n t ' s 
l a s t o p p o r t u n i t y t o p r e s e n t e v i d e n c e on h i s c u r r e n t c o n d i t i o n and a f i n a l o r d e r 
o f t h e Board o r a p p e l l a t e c o u r t s e s t a b l i s h i n g c l a i m a n t ' s compensation. Joseph 
R. K l i n s k y , s u p r a a t 333 (1 9 8 3 ) . 

Here, t h e A p r i l 1991 Order on R e c o n s i d e r a t i o n r e c o n s i d e r e d c l a i m a n t ' s 
" c u r r e n t c o n d i t i o n " as o f t h e d a t e o f t h e December 1990 D e t e r m i n a t i o n Order. I n 
d o i n g so, o n l y e v i d e n c e p r e s e n t e d up u n t i l t h e t i m e o f t h e D e t e r m i n a t i o n Order 
was c o n s i d e r e d . Thus, t h e Order on R e c o n s i d e r a t i o n i s analogous t o a f i n a l o r ­
der o f t h e Board o r a p p e l l a t e c o u r t s c o n c e r n i n g a r e c o r d t h a t was d e v e l o p e d a t 
h e a r i n g . See L a r r y H. Erbs, supra; Joseph R. K l i n s k y , s u pra. A c c o r d i n g l y , we 
c o n c l u d e t h a t t h e December 1990 D e t e r m i n a t i o n Order, w h i c h t h e A p r i l 1991 o r d e r 
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r e c o n s i d e r e d , was c l a i m a n t ' s l a s t o p p o r t u n i t y t o p r e s e n t e v i d e n c e o f h i s c u r r e n t 
c o n d i t i o n . T h e r e f o r e , t h e December 1990 D e t e r m i n a t i o n Order was t h e l a s t a r ­
rangement o r award o f compensation. 

We p r o c e e d t o a d e t e r m i n a t i o n o f whether c l a i m a n t ' s compensable c o n d i t i o n 
has worsened s i n c e December 28, 1990, t h e d a t e o f h i s l a s t award o r arrangement 
o f c o m p e nsation. C l a i m a n t contends t h a t h i s compensable c o n d i t i o n worsened i n 
t h e p e r i o d between t h e December 1990 D e t e r m i n a t i o n Order and t h e A p r i l 1991 
Order on R e c o n s i d e r a t i o n . (App. Br. a t 5; Reply a t 2 ) . We d i s a g r e e w i t h 
c l a i m a n t ' s c o n t e n t i o n . 

The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n ; however, i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do 
o t h e r w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . Here, t h e r e a r e p e r s u a ­
s i v e r easons n o t t o d e f e r t o Dr. Stevens' o p i n i o n . 

Dr. Stevens, M.D., who f i r s t began t r e a t i n g c l a i m a n t i n F e b r u a r y 1991, 
does n o t s u p p o r t c l a i m a n t ' s c o n t e n t i o n t h a t h i s c o n d i t i o n worsened between De­
cember 1990 and A p r i l 1991. S p e c i f i c a l l y , Dr. Stevens c o n c l u d e d t h a t c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s o f p a i n and d i f f i c u l t y i n w a l k i n g , s t a n d i n g and s i t t i n g 
had worsened s i n c e he was l a s t examined f o r t h e c l o s i n g o f h i s i n i t i a l c l a i m on 
November 9, 1990. (Ex. 6 4 ) . 

To b e g i n , because Stevens d i d n o t have t h e o p p o r t u n i t y t o examine c l a i m a n t 
b e f o r e t h e December 1990 c l o s u r e , Stevens d i d n o t have t h e advantage o f compar­
i n g c l a i m a n t ' s c o n d i t i o n b e f o r e and a f t e r h i s a l l e g e d a g g r a v a t i o n . F u r t h e r m o r e , 
Dr. Stevens d i d n o t d i s c u s s c l a i m a n t ' s well-documented p a i n b e h a v i o r , f u n c t i o n a l 
o v e r l a y and e x a g g e r a t i o n o f symptoms. L a c k i n g such a d i s c u s s i o n , we do n o t con­
s i d e r S t e v e n s ' o p i n i o n t o be p e r s u a s i v e . M i l l e r v. G r a n i t e C o n s t r u c t i o n Co. , 
28 Or App 473 ( 1 9 7 7 ) . 

Moreover, t h e Referee found c l a i m a n t a t h e a r i n g t o be somewhat h i s t r i o n i c 
and b e l i e v e d he e x a g g e r a t e d h i s d i s a b i l i t y . S u r v e i l l a n c e f i l m shown a t h e a r i n g 
c o n t r a d i c t e d c l a i m a n t ' s t e s t i m o n y as t o h i s a b i l i t y t o p e r f o r m v a r i o u s t a s k s . 
Thus, t h e R e f e r e e f o u n d , and we agree, t h a t c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s t o 
h i s d o c t o r s were r e n d e r e d u n r e l i a b l e i n l i g h t o f t h i s i n f o r m a t i o n . M i l l e r v. 
G r a n i t e C o n s t r u c t i o n Co., supra. 

As we have d i s c o u n t e d Dr. Stevens' o p i n i o n , we a r e l e f t w i t h two o t h e r 
m e d i c a l o p i n i o n s i n t h e r e c o r d . N e i t h e r o p i n i o n addresses t h e q u e s t i o n o f 
w hether c l a i m a n t ' s compensable c o n d i t i o n worsened w i t h i n t h e p e r i o d i n d i s p u t e . 

On March 27, 1991, t h e Western M e d i c a l C o n s u l t a n t s p e r f o r m e d an i n d e p e n ­
d e n t m e d i c a l e x a m i n a t i o n . (Ex. 6 6 ) . N o t i n g t h a t c l a i m a n t had e x c e l l e n t 
s t r e n g t h and no e v i d e n c e o f any n e u r o l o g i c a l d e f i c i t s , t h e C o n s u l t a n t s c o n c l u d e d 
t h a t t h e p h y s i c a l e x a m i n a t i o n d i d n o t mesh w i t h c l a i m a n t ' s s t a t e d c o m p l a i n t s o f 
p a i n . (Ex. 6 6 ) . Such a c o n c l u s i o n does not s u p p o r t c l a i m a n t ' s c o n t e n t i o n . 
R a t h e r , i f a n y t h i n g , t h e C o n s u l t a n t s ' r e f e r e n c e t o an i n c o n s i s t e n c y between 
c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s and o b j e c t i v e f i n d i n g s s u p p o r t s t h e R e f e r e e ' s 
f i n d i n g t h a t c l a i m a n t ' s t e s t i m o n y and h i s t o r y were not r e l i a b l e . 

On A p r i l 17, 1991, c l a i m a n t was examined by Dr. H o l z a p f e l , c h i r o p r a c t o r . 
(Ex. 6 8 ) . Dr. H o l z a p f e l m e rely n o t e d t h a t c l a i m a n t c o n t i n u e s t o s u f f e r r e s i d u a l 
low back p a i n and l o w e r e x t r e m i t y changes as a r e s u l t o f h i s i n d u s t r i a l i n j u r y . 
( I d ) . As w i t h t h e C o n s u l t a n t s , H o l z a p f e l does n o t address t h e p i v o t a l w o r s e n i n g 
q u e s t i o n . Moreover, s i n c e H o l z a p f e l ' s f i n d i n g s are a t t r i b u t a b l e t o c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s , t h e y are s i m i l a r l y u n r e l i a b l e . 
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Inasmuch as t h e r e c o r d l a c k s p e r s u a s i v e m e d i c a l e v i d e n c e t h a t c l a i m a n t ' s 
compensable c o n d i t i o n worsened between December 1990 and A p r i l 29, 1991, we con­
c l u d e t h a t he has n o t e s t a b l i s h e d an a g g r a v a t i o n d u r i n g t h e p e r i o d a s s e r t e d by 
c l a i m a n t . C o n s e q u e n t l y , we agree w i t h t h e Referee t h a t t h e employer's d e n i a l 
s h o u l d be u p h e l d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 9, 1991 i s a f f i r m e d . 

J a n u a r y 14, 1992 C i t e as 44 Van N a t t a 62 (19921 

I n t h e M a t t e r o f t h e Compensation o f 
THERESA F. TRAHAN, Claimant 

WCB Case No. 88-17678 
ORDER DENYING RECONSIDERATION 

Garry L. Kahn, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t , p r o se, has s u b m i t t e d a l e t t e r " t o see i f I c o u l d a p p e a l t h i s 
m y s e l f o r g e t a n o t h e r l a w y e r . " C o n s i d e r i n g t h a t a September 1 1 , 1990 Board 
o r d e r a f f i r m e d a Referee's o r d e r u p h o l d i n g t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
l e f t w r i s t s c a p h o - l u n a t e l i g a m e n t t e a r c l a i m , we t r e a t c l a i m a n t ' s l e t t e r as a 
m o t i o n f o r r e c o n s i d e r a t i o n o r r e p u b l i c a t i o n o f t h e Board o r d e r . Inasmuch as we 
f i n d t h a t o u r p r i o r o r d e r has become f i n a l , we conclu d e t h a t we l a c k a u t h o r i t y 
t o r e c o n s i d e r o r r e p u b l i s h our o r d e r . 

A Board o r d e r i s f i n a l u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f 
c o p i e s o f such o r d e r , one o f t h e p a r t i e s appeals t o t h e C o u r t o f Appeals f o r 
j u d i c i a l r e v i e w . ORS 656.295(8). The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r con­
t i n u e s t o r u n , u n l e s s t h e o r d e r had been " s t a y e d , " w i t h d r a w n o r m o d i f i e d . 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or 
App 656, 659 ( 1 9 8 6 ) . 

The Board may r e p u b l i s h an o r d e r i f i t f i n d s t h a t i t f a i l e d t o m a i l a copy 
o f i t s p r i o r o r d e r t o a p a r t y . B e r l i n e r v. Weyerhaeuser Company, 92 Or App 264, 
266-67 ( 1 9 8 8 ) ; Mary J. Gates, 42 Van N a t t a 1813 (19 9 0 ) . " P a r t y " means a c l a i m ­
a n t f o r compensation, t h e employer o f t h e i n j u r e d worker a t t h e t i m e o f i n j u r y 
and t h e i n s u r e r , i f any, o f such employer. ORS 656.005(20). 

When an o r d e r has been m a i l e d t o a p a r t y a t an address o t h e r t h a n t h a t 
p r e v i o u s l y p r o v i d e d t o t h e forum, t h e o r d e r has n o t been m a i l e d t o a p a r t y and 
i s n o t f i n a l . E r n e s t L. Vaughn, 40 Van N a t t a 1574 ( 1 9 8 8 ) ; Douglas M e u l e r , 40 
Van N a t t a 989 ( 1 9 8 8 ) ; compare Joyce E. M i t t s , 42 Van N a t t a 972 (1990) (Where t h e 
c u r r e n t a ddress o f a p a r t y had been p r o v i d e d t o t h e Hea r i n g s D i v i s i o n i n a n o t h e r 
case, b u t n o t t o t h e Board i n t h e case i n q u e s t i o n , and a copy o f t h e Board's 
o r d e r i n t h e case i n q u e s t i o n , which was m a i l e d t o t h a t p a r t y a t t h e address 
p r o v i d e d t o t h e Board i n t h e case i n q u e s t i o n , was n o t r e t u r n e d as u n d e l i v e r -
a b l e , t h e Board h e l d t h a t i t s o r d e r had been m a i l e d t o a l l p a r t i e s and was 
f i n a l . ) 

Here, c l a i m a n t a s s e r t s t h a t t h e Workers' Compensation Ombudsman p r o v i d e d 
h e r w i t h "a copy o f my app e a l s " and t h a t she has "found o u t t h a t [ h e r ] c l a i m 
c o u l d have been appealed." Contending t h a t she has been " f a l s e l y r e p r e s e n t e d by 
[ h e r ] a t t o r n e y , " c l a i m a n t i n q u i r e s as t o whether she " c o u l d a p p e a l t h i s m y s e l f 
o r g e t a n o t h e r l a w y e r . " 
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C l a i m a n t ' s d e c i s i o n r e g a r d i n g whether t o p e t i t i o n f o r j u d i c i a l r e v i e w o f 
t h e Board's September 11 , 1990 o r d e r o r t o secure new l e g a l r e p r e s e n t a t i o n a r e 
q u e s t i o n s t h a t a r e e n t i r e l y p e r s o n a l c h o i c e s w h i c h a r e n o t s u b j e c t t o o u r au­
t h o r i t y . C o n s e q u e n t l y , we w i l l n o t comment on t h o s e o p t i o n s . 

N e v e r t h e l e s s , t h o s e p o r t i o n s o f c l a i m a n t ' s l e t t e r w h i c h suggest t h a t she 
o n l y r e c e n t l y l e a r n e d t h a t her c l a i m c o u l d have been appealed can be i n t e r p r e t e d 
as a c o n t e n t i o n t h a t she d i d n o t r e c e i v e a copy o f t h e Board's September 1 1 , 
1990 o r d e r . Based on such an i n t e r p r e t a t i o n , we have r e v i e w e d t h i s m a t t e r t o 
d e t e r m i n e whether t h e a f o r e m e n t i o n e d o r d e r can be r e p u b l i s h e d . 

To prompt t h e r e i s s u a n c e o f our September 11, 1990 o r d e r , c l a i m a n t must 
e s t a b l i s h t h a t a copy o f t h e o r d e r was not m a i l e d t o h e r . B e r l i n e r v. 
Weyerhaeuser Company, supra. The r e c o r d does n o t s u p p o r t such a f i n d i n g . 

To b e g i n , t h e Board's o r d e r and f i l e i n d i c a t e t h a t c o p i e s o f t h e o r d e r 
were m a i l e d t o a l l p a r t i e s , as w e l l as t h e i r r e p r e s e n t a t i v e s . Moreover, t h e 
r e c o r d does n o t c o n t a i n a copy o f t h e Board's o r d e r marked u n d e l i v e r a b l e by t h e 
p o s t a l s e r v i c e . We f u r t h e r n o t e t h a t t h e r e t u r n address l i s t e d on t h e envelope 
w h i c h c o n t a i n e d c l a i m a n t ' s r e c e n t l e t t e r i s t h e same address l i s t e d f o r c l a i m a n t 
on t h e Board's September 11 , 1990 o r d e r ; i . e , "5824 NE 42nd Ave, P o r t l a n d , OR 
97218." Such c i r c u m s t a n c e s persuade us t h a t c o p i e s o f t h e Board's September 1 1 , 
1990 o r d e r were m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g . 

I t i s u n f o r t u n a t e i f c l a i m a n t d i d n o t r e c e i v e a copy o f t h e Board's o r d e r . 
I t i s a l s o r e g r e t t a b l e i f c l a i m a n t was unaware t h a t she c o u l d a p p e a l t h e o r d e r 
as a r e s u l t o f her l e g a l r e p r e s e n t a t i o n . However, such c i r c u m s t a n c e s do n o t 
p r o v i d e a u t h o r i z a t i o n f o r t h e r e i s s u a n c e o f our September 11 , 1990 o r d e r . 

I n c o n c l u s i o n , based on t h e a f o r e m e n t i o n e d r e a s o n i n g , we f i n d t h a t a copy 
o f o u r September 1 1 , 1990 o r d e r was m a i l e d t o c l a i m a n t and a l l o t h e r p a r t i e s t o 
t h e p r o c e e d i n g . Inasmuch as our o r d e r has n e i t h e r been s t a y e d , w i t h d r a w n , modi­
f i e d , n or app e a l e d w i t h i n 30 days o f i t s m a i l i n g t o t h e p a r t i e s , i t has become 
f i n a l . ORS 65 6 . 2 9 5 ( 8 ) ; I n t e r n a t i o n a l Paper v. W r i g h t , s u p r a ; F i s c h e r v. SAIF, 
s u p r a . C o n s e q u e n t l y , we ar e w i t h o u t a u t h o r i t y t o r e p u b l i s h o u r o r d e r as c l a i m ­
a n t a p p a r e n t l y r e q u e s t s . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n o r r e p u b l i c a t i o n o f our 
September 1 1 , 1990 o r d e r i s d e n i e d . 

I T I S SO ORDERED. 

January 14, 1992 C i t e as 44 Van N a t t a 63 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DALE A. WILSON, Claimant 
WCB Case No. Cl-102534 

ORDER APPROVING CLAIM DISPOSITION AGREEMENT 
Emmons, Kropp, e t a l . , C l aimant A t t o r n e y s 
Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

On November 26, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d ­
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u ­
t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens­
a b l e i n j u r y . 
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The s u b m i t t e d agreement p r o v i d e s t h a t t h e p a r t i e s agree t o s e t t l e t h e 
c l a i m f o r a t o t a l o f $8,250. The summary sheet p r o v i d e s t h a t , o u t o f t h e $8,250 
t o t a l , c l a i m a n t ' s c o u n s e l s h a l l be p a i d an a t t o r n e y f e e i n t h e amount o f 
$2,062.50. The agreement i t s e l f has been r e v i s e d t o p r o v i d e t h a t , o u t o f t h e 
t o t a l c o n s i d e r a t i o n amount o f $8,250, $6,250 s h a l l be p a i d t o c l a i m a n t and 
$2,000 s h a l l be p a i d t o c l a i m a n t ' s c o u n s e l . 

A l t h o u g h t h e summary sheet has not been r e v i s e d t o r e f l e c t t h e changes 
made w i t h i n t h e agreement i t s e l f , we f i n d t h a t i t i s t h e p a r t i e s ' i n t e n t t o p r o ­
v i d e t h a t , f r o m t h e t o t a l proceeds, c l a i m a n t i s t o be p a i d $6,250 and c l a i m a n t ' s 
c o u n s e l i s t o be p a i d an a t t o r n e y f e e i n t h e amount o f $2,000. Because t h e t o ­
t a l amounts p r o v i d e d upon t h e summary sheet and w i t h i n t h e agreement a r e c o n s i s ­
t e n t and we f i n d t h e p a r t i e s have merely r e v i s e d t h e agreement t o p r o v i d e f o r a 
lo w e r a t t o r n e y f e e w i t h an i n c r e a s e d amount o f c o n s i d e r a t i o n t o be p a i d t o 
c l a i m a n t , we f i n d t h e o m i t t e d r e v i s i o n upon t h e summary sheet t o c o n s t i t u t e an 
i n a d v e r t e n t e r r o r . T h e r e f o r e , we approve t h e proposed agreement. 

T h i s agreement i s i n accordance w i t h t h e terms and c o n d i t i o n s p r e s c r i b e d 
by t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. The Board does n o t f i n d 
any s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See ORS 6 5 6 . 2 3 6 ( 1 ) . Ac­
c o r d i n g l y , t h i s c l a i m d i s p o s i t i o n agreement i s approved. A $2,000 a t t o r n e y f e e 
p a y a b l e t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e terms o f t h i s agreement i s a l s o 
approved. 

I T I S SO ORDERED. 

January 15, 1992 C i t e as 44 Van N a t t a 64 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MARVIN W. BELQUIST, Claimant 

WCB Case No. 90-10115 
ORDER ON REVIEW 

S i l v e n , Schmeits, e t a l . , C l a i m a n t A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h u p h e l d t h e i n ­
s u r e r ' s d e n i a l o f h i s i n j u r y c l a i m f o r an acne c o n d i t i o n . On r e v i e w , t h e i s s u e 
i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

ULTIMATE FINDINGS OF FACT 

The 1990 amendments t o t h e Workers' Compensation A c t a p p l y t o t h i s case. 

CONCLUSIONS OF LAW AND OPINION 

A p p l i c a b l e Law 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2. Clai m a n t r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990. A l t h o u g h a h e a r i n g was n o t convened, t h e h e a r i n g i n t h i s m a t t e r was 
s e t f o r November 6, 1990. The p a r t i e s agreed t h a t t h e case would be removed 
f r o m t h e d o c k e t and d e c i d e d on t h e documentary r e c o r d a l o n e . T h e r e f o r e , t h e 
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" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i ­
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n 
o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r under t h e Work­
e r s ' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. I n d o i n g so, we r e ­
j e c t c l a i m a n t ' s argument t h a t a p p l i c a t i o n o f t h e amended law t o h i s c l a i m i s un­
c o n s t i t u t i o n a l . See B o r i s o f f v. Workers' Compensation Board, 104 Or App 603 
( 1 9 9 0 ) . 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s acne c o n d i t i o n was p r o p e r l y c h a r a c ­
t e r i z e d as a "consequence" o f a compensable i n j u r y , and t h a t c l a i m a n t had n o t 
p r o v e n h i s 1979 i n j u r y , w h i c h r e n d e r e d him p a r a p l e g i c , was t h e m a j o r c o n t r i b u t ­
i n g cause o f t h i s c o n d i t i o n . See amended ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . 

Subsequent t o t h e d a t e o f t h e Referee's o r d e r we h e l d t h a t t h e 1990 amend­
ments do n o t a f f e c t t h e s t a n d a r d o f c o m p e n s a b i l i t y f o r c o n d i t i o n s w h i c h r e s u l t 
d i r e c t l y f r o m t h e i n d u s t r i a l a c c i d e n t ; o n l y t h e l e v e l o f p r o o f r e q u i r e d f o r com­
p e n s a b i l i t y o f c o n d i t i o n s w h i c h a r i s e as a consequence o f t h e compensable c o n d i ­
t i o n has been changed t o t h e major c o n t r i b u t i n g s t a n d a r d . J u l i e K. G a s p e r i n o , 
43 Van N a t t a 1151, 1153 ( 1 9 9 1 ) . I n Gasperino, we c o n c l u d e d t h a t t h e q u e s t i o n o f 
w h e t h e r o r n o t a c o n d i t i o n arose d i r e c t l y from t h e a c c i d e n t i t s e l f o r secondary 
as a consequence o f t h e compensable c o n d i t i o n s u s t a i n e d i n t h e a c c i d e n t was a 
q u e s t i o n o f m e d i c a l cause and e f f e c t which must be d e t e r m i n e d on a case by case 
b a s i s . 

C l a i m a n t ' s compensable i n j u r y o c c u r r e d i n 1979. The acne and d e r m a t i t i s 
c o n d i t i o n s d i d n o t a r i s e u n t i l s e v e r a l y e a r s a f t e r t h e i n j u r y . C l a i m a n t a s s e r t s 
t h a t h i s c u r r e n t acne and d e r m a t i t i s c o n d i t i o n s r e s u l t f r o m t h e p a r a p l e g i a 
caused by t h e 1979 i n j u r y . Under t h e c i r c u m s t a n c e s p r e s e n t e d by t h i s case, we 
c o n c l u d e t h a t c l a i m a n t ' s acne c o n d i t i o n i s a secondary as opposed t o a p r i m a r y 
c o n s e q u e n t i a l c o n d i t i o n o f h i s 1979 compensable i n j u r y . See J u l i e K. Gasperino, 
s u p r a . J 

\ 

T h i s case p r e s e n t s a complex m e d i c a l q u e s t i o n o f t h e c a u s a t i o n o f c l a i m ­
a n t ' s acne c o n d i t i o n . We r e q u i r e e x p e r t m e d i c a l o p i n i o n t o r e s o l v e t h e i s s u e 
p r e s e n t e d . U r i s v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . The r e c o r d c o n t a i n s two o p i n ­
i o n s on t h e c a u s a t i o n o f c l a i m a n t ' s acne c o n d i t i o n . Dr. M i l l e r i s a d e r m a t o l o ­
g i s t who t r e a t e d c l a i m a n t f o r t h e acne and d e r m a t i t i s c o n d i t i o n s . He o p i n e d 
t h a t t h e acne and d e r m a t i t i s c o n d i t i o n s "may have been, a t l e a s t , p a r t i a l l y ag­
g r a v a t e d by t h e f a c t t h a t [ c l a i m a n t ] i s a p a r a p l e g i c . " C l a i m a n t ' s f a m i l y p h y s i ­
c i a n , Dr. P r i c e , a l s o gave an o p i n i o n on c a u s a t i o n . He s t a t e d t h a t " t h e combi­
n a t i o n o f s t r e s s , f a t i g u e , and i m m o b i l i t y t h a t r e s u l t f r o m h i s p a r a p l e g i a have 
l e d t o and a g g r a v a t e d " c l a i m a n t ' s d e r m a t i t i s . 

Because o f h i s g r e a t e r e x p e r t i s e i n t h e t r e a t m e n t o f s k i n d i s e a s e s , we de­
f e r t o d e r m a t o l o g i s t , Dr. M i l l e r . See A b b o t t v. SAIF, 45 Or App 657, 661 
( 1 9 8 0 ) . Dr. M i l l e r does n o t i n d i c a t e t h a t t h e 1979 i n j u r y i s t h e m a j o r con­
t r i b u t i n g cause o f c l a i m a n t ' s acne and d e r m a t i t i s c o n d i t i o n s . I n f a c t , Dr. 
M i l l e r ' s s t a t e m e n t t h a t c l a i m a n t ' s acne "may have been" a g g r a v a t e d by c l a i m a n t ' s 
p a r a p l e g i a connotes a mere p o s s i b i l i t y o f a c a u s a l c o n n e c t i o n between c l a i m a n t ' s 
p a r a p l e g i a and h i s acne c o n d i t i o n . The law r e q u i r e s more t h a n t h e p o s s i b i l i t y 
o f a c a u s a l c o n n e c t i o n between t h e i n j u r y and t h e acne c o n d i t i o n . Gormlev v. 
SAIF, 52 Or App 1055, 1060 ( 1 9 8 1 ) . 
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A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has n o t met h i s burden o f p r o o f t o show 
t h a t t h e 1979 i n j u r y was t h e major c o n t r i b u t i n g cause o f h i s acne and d e r m a t i t i s 
c o n d i t i o n s . 

ORDER 

The Refer e e ' s o r d e r d a t e d A p r i l 5, 1991 i s a f f i r m e d . 

J a n u a r y 15, 1992 C i t e as 44 Van N a t t a 66 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MERRILL L. CHICHA, Claimant 

WCB Case No. 90-13774 
ORDER ON REVIEW 

Robert G. D o l t o n , C l a i m a n t A t t o r n e y 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M i l l s ' o r d e r w h i c h 
s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r h i s psy­
c h i a t r i c c o n d i t i o n . On r e v i e w , t h e i n s u r e r contends c l a i m a n t ' s p s y c h i a t r i c 
t r e a t m e n t i s n o t compensable as a necessary p r e r e q u i s i t e t o c l a i m a n t ' s r e c o v e r y 
f r o m s u r g e r y f o r h i s compensable s h o u l d e r c o n d i t i o n because t h e need f o r p s y c h i ­
a t r i c t r e a t m e n t was t h e r e s u l t o f a dr u g - i n d u c e d p s y c h o s i s u n r e l a t e d t o 
c l a i m a n t ' s compensable c o n d i t i o n . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " and " F i n d i n g s o f U l t i ­
mate F a c t " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The i n s u r e r ' s d e n i a l o f c l a i m a n t ' s p s y c h i a t r i c t r e a t m e n t i s s u e d on June 
18, 1990. 

CONCLUSIONS OF LAW AND OPINION 

A p p l i c a b l e Law 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Or Laws 
1990 ( S p e c i a l S e s s i o n ) , Ch. 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, 
and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n 
s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e 
m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 
1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h 
t h e p u rposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we an a l y z e t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

M e d i c a l S e r v i c e s 

C l a i m a n t r e q u e s t e d a h e a r i n g p u r s u a n t t o ORS 656.319, c h a l l e n g i n g t h e i n ­
s u r e r ' s June 18, 1990 p a r t i a l d e n i a l o f h i s p s y c h i a t r i c t r e a t m e n t . The Ref e r e e 
f o u n d t h a t c l a i m a n t ' s need f o r p s y c h i a t r i c t r e a t m e n t was n o t d r u g - r e l a t e d and 
was n e c e s s a r y t o p e r m i t t r e a t m e n t o f c l a i m a n t ' s compensable s h o u l d e r i n j u r y . On 
r e v i e w , t h e i n s u r e r contends t h a t c l a i m a n t ' s need f o r t h e s e s e r v i c e s was caused 
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by d r u g use and, t h e r e f o r e , t h e s e r v i c e s a r e n o t compensable under ORS 
6 5 6 . 0 0 5 ( 7 ) ( b ) ( C ) . We d i s a g r e e . 

Assuming w i t h o u t d e c i d i n g t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) ( C ) a p p l i e s t o m e d i c a l 
s e r v i c e s , t h e r e c o r d does n o t e s t a b l i s h by c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
c l a i m a n t ' s need f o r p s y c h i a t r i c s e r v i c e s was d r u g - r e l a t e d . C l a i m a n t s u f f e r e d a 
compensable s h o u l d e r i n j u r y on September 27, 1989 and underwent s u r g e r y on h i s 
s h o u l d e r on December 29. 1989. (Ex. 4 and 10-4). He s t a r t e d h a v i n g p s y c h i a t r i c 
p r oblems i n January 1990, about two weeks a f t e r t h e s u r g e r y , and was r e f e r r e d t o 
Dr. Gross f o r p s y c h i a t r i c t r e a t m e n t . (Ex. 10-7 and 2 6 ) . W h i l e c l a i m a n t a d m i t ­
t e d t o u s i n g d r u g s d u r i n g J u l y and August o f 1990 ( T r . 100 and 12 9 ) , t h e r e i s no 
e v i d e n c e t h a t he was t a k i n g drugs i n January 1990 when h i s p s y c h i a t r i c problems 
s t a r t e d . 

On t h i s r e c o r d , we concur w i t h t h e Referee's f i n d i n g and c o n c l u d e t h a t 
c l a i m a n t i s e n t i t l e d t o payment f o r p s y c h i a t r i c s e r v i c e s w h i c h a r e r e q u i r e d t o 
p e r m i t t r e a t m e n t o f h i s compensable s h o u l d e r c o n d i t i o n . ORS 656.245; see SAIF 
v. Roam, 109 Or App 169 (1 9 9 1 ) . 

A t t o r n e y Fee Award 

Because t h e i n s u r e r i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s ­
a l l o w e d o r reduc e d compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i ­
t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a ­
s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $1,000, t o be p a i d by 
t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 3, 1990 i s a f f i r m e d . For s e r v i c e s r e n ­
d e r e d on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $1,000, t o be p a i d by t h e i n s u r ­
e r . 

J a n u a r y 15, 1992 C i t e as 44 Van N a t t a 67 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY A. HOLMES-NOFFSINGER, Claimant 

WCB Case No. 90-10340 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o r g a n i c b r a i n d i s o r d e r c l a i m ; (2) d e c l i n e d t o 
award i n t e r i m compensation; and (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y 
f e e s f o r an a l l e g e d l y unreasonable d e n i a l and f a i l u r e t o pay i n t e r i m compensa­
t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , i n t e r i m compensation, p e n a l t i e s 
and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g c o r r e c t i o n s and 
s u p p l e m e n t a t i o n . We r e p l a c e t h e t h i r d sentence o f t h e f i r s t p a r a g r a p h w i t h t h e 
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f o l l o w i n g . C l a i m a n t was knocked t o t h e ground as a r e s u l t o f t h e work i n j u r y , 
b u t i t i s n o t c l e a r whether she l o s t consciousness. We e l i m i n a t e t h e word 
" f i r s t " i n t h e f i r s t sentence o f t h e f o u r t h p a r a g r a p h . 

On March 17, 1987, Dr. P a t t e r s o n , n e u r o l o g i s t , n o t e d t h a t c l a i m a n t had 
some v i s u a l b l u r r i n g and vague d i z z i n e s s over t h e p a s t few weeks w h i c h c l a i m a n t 
a t t r i b u t e d t o poor e a t i n g h a b i t s . (Ex. 5 ) . 

On January 9, 1988, c l a i m a n t r e p o r t e d t h a t she e x p e r i e n c e d d i z z i n e s s i f 
she d i d n o t t a k e h er s i n u s m e d i c a t i o n . (Ex. 14A). 

On J u l y 30, 1990, c l a i m a n t was examined by Dr. H a r r i s , n e u r o l o g i s t . 
C l a i m a n t r e p o r t e d t h a t she h i t her head, b u t d i d n o t l o s e c o n s c i o u s n e s s d u r i n g 
t h e F e b r u a r y 6, 1988 a u t o a c c i d e n t . (Ex. 4 8 - 2 ) . 

ULTIMATE FINDINGS OF FACT 

We adopt t h e Referee's u l t i m a t e f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g sup­
p l e m e n t a t i o n . C l a i m a n t was n o t e n t i t l e d t o i n t e r i m compensation p r i o r t o t h e 
i n s u r e r ' s August 2, 1990 d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e f e r e e fo u n d t h a t c l a i m a n t f a i l e d t o e s t a b l i s h t h a t h e r Ja n u a r y 1987 
work i n j u r y was e i t h e r a m a t e r i a l o r a major c o n t r i b u t i n g cause o f h e r c o g n i t i v e 
b r a i n d y s f u n c t i o n . We f i n d t h a t t h e s t a n d a r d o f p r o o f i n t h i s case i s a mate­
r i a l c o n t r i b u t i n g cause and agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o 
meet t h a t s t a n d a r d . 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , Chapter 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i ­
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n 
o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we an a l y z e t h i s m a t t e r under t h e Work­
e r s ' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

C i t i n g ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , t h e i n s u r e r argues t h a t c l a i m a n t must p r o v e 
t h a t t h e work i n j u r y was t h e major c o n t r i b u t i n g cause o f t h e o r g a n i c b r a i n d i s ­
o r d e r . C l a i m a n t contends t h a t as a d i r e c t r e s u l t o f t h e January 1987 i n d u s t r i a l 
a c c i d e n t , she s u f f e r e d an o r g a n i c b r a i n d i s o r d e r ( p o s t c o n c u s s i o n syndrome), a l ­
t h o u g h t h a t d i s o r d e r was n o t diagnosed u n t i l A p r i l 1990. Thus, c l a i m a n t a r g u e s , 
t o e s t a b l i s h c o m p e n s a b i l i t y o f t h i s c o n d i t i o n she must p r o v e t h a t t h e work i n ­
j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f her b r a i n d i s o r d e r . We agree w i t h 
c l a i m a n t ' s s t a t e m e n t o f t h e law. The s t a n d a r d o f c o m p e n s a b i l i t y f o r an i n i t i a l 
i n d u s t r i a l i n j u r y c l a i m remains m a t e r i a l c o n t r i b u t i n g cause. Mark N. W e i d l e , 43 
Van N a t t a 855 ( 1 9 9 1 ) ; see a l s o J u l i e K. Gasperino. 43 Van N a t t a 1151 ( 1 9 9 1 ) . 
However, on t h i s r e c o r d , c l a i m a n t has n o t e s t a b l i s h e d t h a t t h e J a n u a r y 1987 work 
i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f her o r g a n i c b r a i n d i s o r d e r . 

C l a i m a n t s u s t a i n e d p o s s i b l e head i n j u r i e s b o t h d u r i n g t h e 1987 work i n j u r y 
and t h e 1988 noncompensable a u t o a c c i d e n t . F u r t h e r m o r e , t h e m e d i c a l e x p e r t s on 
b o t h s i d e s o f t h e q u e s t i o n agree t h a t c l a i m a n t ' s l o s s o f c o g n i t i v e a b i l i t y 
( p a r t i c u l a r i l y memory l o s s ) i s s i g n i f i c a n t l y e f f e c t e d by non-compensable 
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p s y c h o g e n i c f a c t o r s . T h e r e f o r e , t h e i s s u e s o f whether c l a i m a n t has a n e u r o l o g i ­
c a l d i s o r d e r , and i f so, whether t h e c o n d i t i o n i s compensably r e l a t e d t o her i n ­
d u s t r i a l i n j u r y a r e complex m e d i c a l q u e s t i o n s . Thus, a l t h o u g h c l a i m a n t ' s t e s t i ­
mony i s p r o b a t i v e , t h e r e s o l u t i o n o f t h e s e i s s u e s l a r g e l y t u r n s on an a n a l y s i s 
o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 426 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) , r e v den 300 
Or 546 ( 1 9 8 6 ) . 

Because c l a i m a n t s u s t a i n e d p o s s i b l e head i n j u r i e s b o t h d u r i n g t h e 1987 
work i n j u r y and t h e 1988 noncompensable aut o a c c i d e n t , t h e a c c u r a c y o f t h e h i s ­
t o r i e s c l a i m a n t gave t o t h e v a r i o u s p h y s i c i a n s r e g a r d i n g t h e s e i n c i d e n t s and t h e 
t i m i n g o f h e r r e p o r t s o f c o g n i t i v e problems i s c r u c i a l t o e v a l u a t i n g t h e m e d i c a l 
r e p o r t s . 

C l a i m a n t ' s r e p o r t s t o t h e t r e a t i n g and ex a m i n i n g p h y s i c i a n s about t h e 
s e v e r i t y and e f f e c t s o f t h e auto a c c i d e n t v a r i e d . I n t h e Fe b r u a r y 6, 1988 emer­
gency room r e p o r t f o l l o w i n g c l a i m a n t ' s auto a c c i d e n t , t h e nurse n o t e d t h a t 
c l a i m a n t " d e n i e s LOC [ l o s s o f c o n s c i o u s n e s s ] " and t h e d o c t o r n o t e d "? b r i e f 
LOC." (Ex. 16A). On May 10, 1988, c l a i m a n t r e p o r t e d t o Dr. By e r s , M.D., t h a t 
she h i t her head on t h e w i n d s h i e l d and l o s t consciousness f r o m f i v e t o t e n min­
u t e s . (Ex. 2 6 - 1 ) . Dr. C a r t e r , t r e a t i n g p s y c h i a t r i s t , n o t e d t h a t c l a i m a n t m i n i ­
mized t h e a u t o a c c i d e n t , s t a t i n g t h a t she e x p e r i e n c e d no s i g n i f i c a n t i n j u r y . 
(Ex. 4 7 - 1 ) . On J u l y 30, 1990, c l a i m a n t r e p o r t e d t o Dr. H a r r i s , c o n s u l t i n g 
n e u r o l o g i s t , t h a t she h i t her head d u r i n g t h e aut o a c c i d e n t , b u t d i d n o t l o s e 
c o n s c i o u s n e s s . (Ex. 4 8 - 2 ) . 

The r e c o r d a l s o i n d i c a t e s t h a t c l a i m a n t d i d n o t r e p o r t c o g n i t i v e problems 
i n t h e f o r m o f memory l o s s u n t i l a f t e r t h e aut o a c c i d e n t . D u r i n g a p s y c h o l o g i ­
c a l e v a l u a t i o n on August 14, 1987, Dr. Wicher, a p s y c h o l o g i s t w i t h t h e Nor t h w e s t 
P a i n C e n t e r , n o t e d t h a t : (1) c l a i m a n t ' s t h o u g h t processes appeared t o be w e l l 
i n t a c t ; (2) h e r speech p a t t e r n s appeared t o be r e a s o n a b l e and c o n s i s t e n t w i t h 
her e d u c a t i o n a l and c u l t u r a l background; and (3) she p r e s e n t e d no i n d i c a t i o n s o f 
memory o r c o n c e n t r a t i o n d i f f i c u l t i e s . (Ex. 11-3). 

However, on J u l y 30, 1990, c l a i m a n t r e p o r t e d t o Dr. H a r r i s t h a t : (1) her 
main p r o b l e m was t h e change i n her memory; (2) she used t o have a p h o t o g r a p h i c 
memory; (3) she had had memory problems s i n c e her January 1987 work i n j u r y ; and 
(4) t h e r e had been no w o r s e n i n g o r p r o g r e s s i o n o f her memory problems o v e r t h e 
l a s t t h r e e y e a r s . (Ex. 4 8 - 1 ) . C l a i m a n t r e p o r t e d t o Dr. K u r l y c h e k , n e u r o p h y s i -
o l o g i s t , and Dr. C a r t e r t h a t her c o g n i t i v e problems d a t e d back t o t h e work i n ­
j u r y . (Exs. 38-8, 4 7 - 1 ) . 

F u r t h e r m o r e , t h e r e c o r d i n d i c a t e s noncompensable p s y c h o l o g i c a l f a c t o r s i n ­
f l u e n c e d c l a i m a n t ' s c o g n i t i v e symptomatology. The Nor t h w e s t P a i n Center d i a g ­
nosed: ( 1) s o m a t i z a t i o n o f s t r e s s and t e n s i o n ; (2) psychogenic m a g n i f i c a t i o n o f 
p a i n ; and (3) reduced i n c e n t i v e f o r r e d u c t i o n o f p a i n b e h a v i o r due t o secondary 
g a i n . (Exs. 11-4, 13-1, 13-2, 17-6, 41-10). Dr. K u r l y c h e k d i a g n o s e d psy­
c h o g e n i c f a c t o r s c o n t r i b u t i n g t o c l a i m a n t ' s n e u r o p s y c h o l o g i c a l d e f i c i t s . ( 38-
8 ) . 

C l a i m a n t argues t h a t a r e p o r t from Dr. C a r t e r , t r e a t i n g p s y c h i a t r i s t , 
e s t a b l i s h e s t h a t c l a i m a n t ' s c o g n i t i v e problems were n o t t h e r e s u l t o f non-
n e u r o l o g i c a l , p s y c h o l o g i c a l processes. We d i s a g r e e . 

On June 25, 1990, Dr. C a r t e r diagnosed p o s t - c o n c u s s i o n phenomena and "an 
a d j u s t m e n t d i s o r d e r w i t h some m a g n i f i c a t i o n o f p h y s i c a l c o m p l a i n t s on a psy­
c h o p h y s i o l o g i c b a s i s r e l a t i v e t o her i n j u r y o f 1/18/87." (Ex. 4 7 - 3 ) . On 
September 18, 1990, Dr. C a r t e r agreed w i t h t h e Northwest P a i n C e n t e r ' s recommen­
d a t i o n t h a t " t h e most e f f e c t i v e way t o e v a l u a t e n e u r o l o g i c a l v e r s u s non-
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n e u r o l o g i c a l c o n t r i b u t i o n s t o [ c l a i m a n t ' s ] c o g n i t i v e i m p a i r m e n t w o u l d be t h r o u g h 
an e x t e n d e d b e h a v i o r a l and p s y c h o l o g i c a l e v a l u a t i o n a t a head trauma t r e a t m e n t 
program." (Ex. 5 3 - 2 ) . On October 3, 1990,, Dr. C a r t e r c o n c l u d e d t h a t c l a i m a n t ' s 
c o g n i t i v e problems d i d n o t r e f l e c t n o n - n e u r o l o g i c a l , p s y c h o l o g i c a l p r o c e s s e s . 
(Ex. 5 4 - 1 ) . The f a c t t h a t c l a i m a n t d i d n o t undergo an e v a l u a t i o n a t a head 
trauma t r e a t m e n t program, w h i c h Dr. C a r t e r agreed would d i s c l o s e t h e p resence o f 
any n o n - n e u r o l o g i c a l c o n t r i b u t i o n , makes Dr. C a r t e r ' s f i n a l o p i n i o n t h a t t h e r e 
i s no n o n - n e u r o l o g i c a l c o n t r i b u t i o n u n p e r s u a s i v e . For t h e same r e a s o n , we must 
q u e s t i o n t h e v a l i d i t y o f t h e P a i n Center's c o n t r a r y o p i n i o n t h a t c l a i m a n t ' s 
symptoms were s o l e l y t h e r e s u l t o f psychogenic f a c t o r s . Thus, i n e f f e c t , t h e 
m e d i c a l e v i d e n c e on t h e q u e s t i o n o f whether c l a i m a n t a c t u a l l y has a b r a i n d i s o r ­
d e r i s i n e q u i p o i s e . 

We r e l y on m e d i c a l o p i n i o n s w h i c h are w e l l - r e a s o n e d and based on complete 
i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . F u r t h e r m o r e , an o p i n ­
i o n based on i n a c c u r a t e h i s t o r y i s n o t p e r s u a s i v e . See M i l l e r v. G r a n i t e 
C o n s t r u c t i o n Co., 28 Or App 473, 476 ( 1 9 7 7 ) ; Weiland v. SAIF, 64 Or App 810 
(1983) . Because c l a i m a n t ' s r e p o r t s as t o t h e e f f e c t o f t h e a u t o a c c i d e n t and 
t h e t i m i n g o f t h e c o g n i t i v e problems v a r i e d s i g n i f i c a n t l y , we a r e u n a b l e t o 
d e t e r m i n e w h i c h p h y s i c i a n had an a c c u r a t e h i s t o r y upon w h i c h t o base h i s o p i n ­
i o n . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t she has a 
c o g n i t i v e b r a i n d i s o r d e r w h i c h was m a t e r i a l l y caused by t h e 1987 work i n j u r y . 

I n t e r i m Compensation 

The R e f e r e e f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o i n t e r i m compensation 
because Dr. K u r l y c h e k ' s r e p o r t d i d n o t p r o v i d e m e d i c a l v e r i f i c a t i o n o f an i n ­
a b i l i t y t o work. On r e v i e w , c l a i m a n t concedes t h i s f a c t i n r e l a t i o n t o Dr. 
K u r l y c h e k ' s r e p o r t b u t contends t h a t a r e p o r t from Dr. C a r t e r e s t a b l i s h e d t h e 
r e q u i r e d m e d i c a l v e r i f i c a t i o n o f i n a b i l i t y t o work. 

The i n s u r e r argues t h a t , under amended ORS 6 5 6 . 2 7 3 ( 6 ) , no i n t e r i m compen­
s a t i o n i s due u n l e s s t h e c l a i m i s compensable. We r e j e c t e d t h a t argument i n 
D o r i s A. Pace, 43 Van N a t t a 2526 (November 18, 1991). There, we c o n c l u d e d t h a t 
ORS 656.273(6) r e q u i r e d t h e i n s u r e r t o pay c l a i m a n t i n t e r i m compensation no 
l a t e r t h a n t h e 1 4 t h day a f t e r i t r e c e i v e d m e d i c a l v e r i f i c a t i o n o f an i n a b i l i t y 
t o work as documented i n a m e d i c a l r e p o r t which c o n s t i t u t e s p r i m a f a c i e e v i d e n c e 
o f a compensable w o r s e n i n g . T h e r e a f t e r , i n t e r i m compensation c o n t i n u e s u n t i l a 
f o r m a l d e n i a l o f t h e c l a i m i s i s s u e d . ORS 656.262(4); Bono v. SAIF, 298 Or 405 
(1984) ; Roger G. Prusak, 40 Van N a t t a 2037 (1 9 8 8 ) . 

Here, Dr. C a r t e r s u b m i t t e d an 827 form which r e l e a s e d c l a i m a n t f r o m work 
and i n d i c a t e d t h a t she was n o t m e d i c a l l y s t a t i o n a r y . (Ex. 4 4 ) . The i n s u r e r r e ­
c e i v e d t h i s r e p o r t on June 16, 1990. However, t h i s form d i d n o t c o n s t i t u t e 
p r i m a f a c i e e v i d e n c e o f a compensable worsening because Dr. C a r t e r d i d n o t r e ­
l a t e c l a i m a n t ' s c o n d i t i o n t o t h e compensable c o n d i t i o n . On August 2, 1990, t h e 
i n s u r e r d e n i e d c l a i m a n t ' s c o g n i t i v e b r a i n d i s o r d e r c l a i m . (Ex. 4 9 ) . On August 
20, 1990, t h e i n s u r e r r e c e i v e d a r e p o r t from Dr. C a r t e r t h a t r e l a t e d c l a i m a n t ' s 
c o n d i t i o n t o t h e compensable i n j u r y . (Ex. 4 5 ) . Because t h e i n s u r e r i s s u e d a 
f o r m a l d e n i a l b e f o r e i t had t h e n o t i c e o r knowledge s t a t u t o r i l y r e q u i r e d t o 
t r i g g e r i t s d u t y t o pay i n t e r i m compensation, we c o n c l u d e t h a t c l a i m a n t i s n o t 
e n t i t l e d t o i n t e r i m compensation. 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t argues t h a t she i s e n t i t l e d t o p e n a l t i e s and a t t o r n e y f e e s be­
cause t h e i n s u r e r ' s d e n i a l o f her c o g n i t i v e b r a i n d i s o r d e r was u n r e a s o n a b l e . 
However, we have f o u n d t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t her c o g n i t i v e 
b r a i n d i s o r d e r i s compensable. T h e r e f o r e , she i s n o t e n t i t l e d t o p e n a l t i e s o r 
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a t t o r n e y f e e s on t h a t i s s u e . See R a n d a l l v. L i b e r t y N o r t h w e s t I n s . Corp., 107 
Or App 599 (1991) . 

C l a i m a n t a l s o argues t h a t she i s e n t i t l e d t o a p e n a l t y under ORS 
656.262(10) and an a t t o r n e y f e e under ORS 656.382(1) f o r t h e i n s u r e r ' s r e f u s a l 
t o pay i n t e r i m compensation. Because we have found t h a t t h e i n s u r e r was n o t 
o b l i g a t e d t o pay c l a i m a n t i n t e r i m compensation, we a l s o f i n d t h a t t h e i n s u r e r ' s 
f a i l u r e t o pay s a i d compensation i s n o t unreasonable. A c c o r d i n g l y , c l a i m a n t i s 
n o t e n t i t l e d t o p e n a l t i e s o r a t t o r n e y f e e s on t h a t i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 22, 1991 i s a f f i r m e d . 

J a n u a r y 16, 1992 C i t e as 44 Van N a t t a 71 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LINDA R. BURROW, Claimant 
WCB Case No. 90-21508 

ORDER ON REVIEW 
Welch, e t a l . , Claimant A t t o r n e y s 
C. Douglas O l i v e r , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n . On r e v i e w , t h e i s s u e i s com­
p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

We adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e compens­
a b i l i t y i s s u e w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n i t s d e n i a l , and a t h e a r i n g , SAIF contended t h a t c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n was n o t compensable on t h e b a s i s t h a t h er acce p t e d i n j u r y was n o t t h e 
m a j o r c o n t r i b u t i n g cause o f her c e r v i c a l c o n d i t i o n . On r e v i e w , SAIF advances, 
f o r t h e f i r s t t i m e , t h e c o n t e n t i o n t h a t c l a i m a n t was a c t i n g as a " v o l u n t e e r " a t 
t h e t i m e o f t h e June 1990 i n c i d e n t ; t h e r e f o r e her c e r v i c a l c o n d i t i o n i s n o t com­
p e n s a b l e on t h e b a s i s t h a t i t d i d n o t occur i n t h e course and scope o f her em­
plo y m e n t . C l a i m a n t s u b m i t s t h a t SAIF cannot r a i s e t h i s t h e o r y , f o r t h e f i r s t 
t i m e , a t Board l e v e l . We agree. 

SAIF's p o s i t i o n c o u l d be c h a r a c t e r i z e d as merely a d i f f e r e n t t h e o r y on t h e 
q u e s t i o n o f c o m p e n s a b i l i t y , r a t h e r t h a n a s e p a r a t e and new def e n s e . However, we 
co n c l u d e t h a t c l a i m a n t would be p r e j u d i c e d i f we r e s o l v e d t h i s case on a co u r s e 
and scope b a s i s . C l a i m a n t ' s e v i d e n t i a r y showing a t t h e h e a r i n g addressed t h e 
c a u s a l r e l a t i o n s h i p between t h e compensable i n j u r y and her c e r v i c a l c o n d i t i o n . 
T h i s was c o n s i s t e n t w i t h SAIF's d e n i a l and c h a r a c t e r i z a t i o n o f t h e i s s u e a t t h e 
t i m e o f h e a r i n g . To now de c i d e t h i s case on a c o m p l e t e l y d i f f e r e n t b a s i s w o u ld 
be f u n d a m e n t a l l y u n f a i r , and we d e c l i n e t o do so. See Mavis v. SAIF, 45 Or App 
1059 ( 1 9 8 0 ) ; Karen K. Malsom, 42 Van N a t t a 503 (1990) ( i m p r o p e r f o r Board t o 
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address " w o r s e n i n g " i s s u e when c a u s a l r e l a t i o n s h i p q u e s t i o n was o n l y i s s u e l i t i ­
g a t e d a t h e a r i n g r e g a r d i n g a g g r a v a t i o n d e n i a l ) ; Gunther H. J a c o b i , 41 Van N a t t a 
1031 ( 1 9 8 9 ) . 

Even i f we were t o address t h i s i s s u e , we would f i n d SAIF's c o n t e n t i o n 
c o m p l e t e l y w i t h o u t m e r i t , even as t h e r e c o r d s t a n d s . There i s no d i s p u t e t h a t 
t h e June 1990 i n c i d e n t o c c u r r e d a t work and t h a t c l a i m a n t was i n j u r e d w h i l e 
a s s i s t i n g a co-worker who was b e i n g a t t a c k e d by a p a t i e n t . C l a i m a n t was p a i d 
f o r h e r a c t i v i t y , w h i c h o b v i o u s l y b e n e f i t e d her employer, i n t h a t a v i o l e n t 
p a t i e n t was r e s t r a i n e d and a f e l l o w employee was p r o t e c t e d f r o m harm by c l a i m ­
a n t ' s i n t e r v e n t i o n . A l t h o u g h g i v e n t h e employer's i n s t r u c t i o n t o r e f r a i n f r o m 
" s t r e n u o u s " a c t i v i t y , t h e employer p r o b a b l y had a r i g h t t o t a k e e x c e p t i o n t o t h e 
manner and method o f c l a i m a n t ' s work performance d u r i n g t h e i n c i d e n t , c l a i m a n t 
was p e r f o r m i n g work f o r t h e employer. She was c l e a r l y n o t a " v o l u n t e e r . " 

A t t o r n e y Fee/Board Review 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e c o m p e n s a b i l i t y i s s u e i s $1,000, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 7, 1991 i s a f f i r m e d . For s e r v i c e s on r e ­
vi e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $1,000, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 

J a n u a r y 16, 1992 C i t e as 44 Van N a t t a 72 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PAMELA R. CRAIN, Deceased, Claimant 

WCB Case No. 90-15903 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
Susan B. Ebner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t ' s b e n e f i c i a r i e s r e q u e s t r e v i e w o f Referee Podnar's o r d e r w h i c h 
a f f i r m e d a D e t e r m i n a t i o n Order t h a t d i d n o t award any permanent d i s a b i l i t y f o r a 
r i g h t s h o u l d e r i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACTS 

We adopt t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g supplementa­
t i o n . 

A t t h e t i m e o f c l a i m a n t ' s d e a t h from a noncompensable motor v e h i c l e a c c i ­
d e n t , f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be ex p e c t e d f o r c l a i m a n t ' s 
compensable r i g h t s h o u l d e r c o n d i t i o n from m e d i c a l t r e a t m e n t o r t h e passage o f 
t i m e . 
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CONCLUSIONS OF LAW AND OPINION 

Reasoning t h a t c l a i m a n t ' s c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y and con­
s i d e r i n g t h e s p e c u l a t i v e n a t u r e o f t h e f a c t o r s necessary t o d e t e r m i n e c l a i m a n t ' s 
permanent d i s a b i l i t y (such as her a d a p t a b i l i t y and i m p a i r m e n t ) , t h e Re f e r e e con­
c l u d e d t h a t c l a i m a n t was n o t e n t i t l e d t o permanent d i s a b i l i t y r a t i n g a t t h e t i m e 
o f h e r d e a t h . Inasmuch as c l a i m a n t would n o t have been e n t i t l e d t o a permanent 
d i s a b i l i t y award, t h e Referee h e l d t h a t c l a i m a n t ' s b e n e f i c i a r i e s were l i k e w i s e 
n o t e n t i t l e d t o r e c o v e r any b e n e f i t s . See ORS 656.218(1). We agr e e , b u t f o r 
t h e f o l l o w i n g r e a s o n s . 

A deceased wo r k e r ' s b e n e f i c i a r i e s a r e e n t i t l e d t o r e c o v e r t h e w o r k e r ' s 
b e n e f i t s . J e a n n i e E. Spunauqle (Deceased), 42 Van N a t t a 2546, 2547 ( 1 9 9 0 ) . 
However, i n o r d e r f o r t h e b e n e f i c i a r i e s t o r e c o v e r such b e n e f i t s , t h e deceased 
w o r k e r must have been e n t i t l e d t o t h e b e n e f i t s . ORS 65 6 . 2 1 8 ( 1 ) ; Spunauqle, 
s u p r a . When t h e r e c o r d s u p p o r t s a f i n d i n g t h a t a deceased c l a i m a n t ' s compens­
a b l e c o n d i t i o n was m e d i c a l l y s t a t i o n a r y p r i o r t o t h e c l a i m a n t ' s d e a t h , an award 
o f permanent d i s a b i l i t y may be g r a n t e d based upon m e d i c a l e v i d e n c e e s t a b l i s h i n g 
t h e c l a i m a n t ' s permanent imp a i r m e n t . C a r l L. Stevens, 43 Van N a t t a 2700 ( 1 9 9 1 ) . 

An i n j u r e d w o r k e r i s c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no f u r t h e r mate­
r i a l improvement o f t h e compensable c o n d i t i o n would r e a s o n a b l y be e x p e c t e d f r o m 
m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . See ORS 656.005(17). The r e s o l u t i o n 
o f t h e m e d i c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l q u e s t i o n . Harmon v. 
SAIF, 54 Or App 121, 125 (1 9 8 4 ) . 

A f t e r c o n s i d e r a t i o n o f t h e m e d i c a l e v i d e n c e , we a r e n o t persuaded t h a t 
c l a i m a n t ' s compensable r i g h t s h o u l d e r c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a t t h e 
t i m e o f her d e a t h . We base t h i s c o n c l u s i o n on t h e f o l l o w i n g f i n d i n g s . 

On October 2, 1989, Dr. Brenneke, o r t h o p e d i s t , diagnosed a l i g a m e n t t e a r 
i n c l a i m a n t ' s r i g h t s h o u l d e r , w h i c h would need s u r g e r y t o r e p a i r . N o t i n g t h a t 
such a p r o c e d u r e r e q u i r e d "a s i g n i f i c a n t commitment" f r o m c l a i m a n t , Brenneke 
recommended t h a t c l a i m a n t undergo an i n t e n s i v e p h y s i c a l t h e r a p y program b e f o r e 
p r o c e e d i n g w i t h t h e s u r g e r y . I n November 1989, Dr. S w i t l y k , M.D., agreed t h a t a 
p h y s i c a l t h e r a p y program was " v e r y r e a s o n a b l e and i m p o r t a n t " f o r t h e s t r e n g t h e n ­
i n g o f c l a i m a n t ' s s h o u l d e r . 

Due t o " m u l t i p l e d i f f i c u l t i e s f o l l o w i n g t h r o u g h w i t h Dr. Brenneke," 
c l a i m a n t d i d n o t undergo p h y s i c a l t h e r a p y . On Februa r y 7, 1990, c l a i m a n t came 
under t h e c a r e o f Dr. H e l t o n , c h i r o p r a c t o r . C o n c l u d i n g t h a t c l a i m a n t ' s c o n d i ­
t i o n was n o t m e d i c a l l y s t a t i o n a r y , H e l t o n p r e s c r i b e d c o n s e r v a t i v e t r e a t m e n t . 
Dr. H e l t o n a n t i c i p a t e d "some o b s e r v a b l e r e s u l t , b o t h s u b j e c t i v e l y and o b j e c ­
t i v e l y , w i t h i n one month." 

On March 7, 1990, t h e Western M e d i c a l C o n s u l t a n t s p e r f o r m e d an independent 
m e d i c a l e x a m i n a t i o n . The C o n s u l t a n t s found "no c o n t r a i n d i c a t i o n " t o Dr. 
Brenneke's s u r g e r y recommendation. S t a t i n g t h a t " ' t i m e ' was p r o b a b l y t h e b e s t 
t r e a t m e n t a v a i l a b l e , " t h e C o n s u l t a n t s concluded t h a t c l a i m a n t ' s c o n d i t i o n was 
n o t m e d i c a l l y s t a t i o n a r y . F i n a l l y , t h e C o n s u l t a n t s recommended t h a t c l a i m a n t 
a v o i d c h i r o p r a c t i c t r e a t m e n t . 

On A p r i l 18, 1990, Dr. H e l t o n r e p o r t e d t h a t c l a i m a n t was r e s p o n d i n g " q u i t e 
f a v o r a b l y t h u s f a r t o t r e a t m e n t . " C o n c l u d i n g t h a t swimming would " h e l p i n her 
r e c o n d i t i o n i n g and r e h a b i l i t a t i o n , " H e l t o n a n t i c i p a t e d t h a t c l a i m a n t w o u l d need 
s i x months o f " g r a d u a l r e h a b i l i t a t i o n i n v o l v i n g t h e swimming." On A p r i l 26, 
1990, c l a i m a n t was k i l l e d i n a noncompensable motor v e h i c l e a c c i d e n t . 
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On November 12, 1990, Dr. B a r t h , n e u r o l o g i s t , o f t h e Western M e d i c a l Con­
s u l t a n t s c o n c l u d e d t h a t he had been unable t o p r o v i d e an a c c u r a t e assessment o f 
c l a i m a n t ' s permanent impairment d u r i n g her March 1990 e x a m i n a t i o n . B a r t h 
r e a c h e d such a c o n c l u s i o n because c l a i m a n t ' s c o n d i t i o n was n o t m e d i c a l l y s t a ­
t i o n a r y a t t h a t t i m e . 

On November 19, 1990, Dr. H e l t o n o p i n e d t h a t c l a i m a n t w o u l d have had "some 
permanent p a r t i a l i m p a i r m e n t " as a r e s u l t o f her compensable i n j u r y . H e l t o n 
a n t i c i p a t e d "some degree o f l o s s o f s t r e n g t h due t o t h e i n s t a b i l i t y i n h e r 
s h o u l d e r . " Had s u r g e r y been performed, H e l t o n f o r e c a s t e d "some degree o f im­
p a i r m e n t , e i t h e r a l o s s o f range o f m o t i o n o r l o s s o f s t r e n g t h . " 

On November 28, 1990, Dr. Wade, c l a i m a n t ' s p r i o r t r e a t i n g o r t h o p e d i s t , 
s u r m i s e d t h a t c l a i m a n t was " s t a b l e and unchanging a t t h e t i m e o f h e r f a t a l a c c i ­
d e n t . " I n making such a s t a t e m e n t , Wade acknowledged h i s u n c e r t a i n t y as t o i t s 
a c c u r a c y because he had l a s t examined c l a i m a n t i n 1988. 

I n December 1990, Dr. N o r t o n , M.D., r e v i e w e d c l a i m a n t ' s m e d i c a l f i l e . 
N o r t o n r e p o r t e d t h a t s e v e r a l e x a m i n a t i o n s demonstrated no p a s s i v e o r a c t i v e l o s s 
o f s h o u l d e r m o t i o n . N o t i n g t h a t t h e l o s s o f m o t i o n was a t t r i b u t e d t o c l a i m a n t ' s 
p a i n , N o r t o n o p i n e d t h a t any l o s s o f m o t i o n s h o u l d be a s c r i b e d t o a " c h r o n i c 
c o n d i t i o n . " D i a g n o s i n g " m i l d s h o u l d e r i n s t a b i l i t y , " N o r t o n r a t e d c l a i m a n t ' s 
s h o u l d e r i m p a i r m e n t a t "no more t h a n 5% f o r a c h r o n i c c o n d i t i o n . " 

At t h e t i m e o f c l a i m a n t ' s A p r i l 26, 1990 d e a t h , no p h y s i c i a n had c o n s i d ­
e r e d her s h o u l d e r c o n d i t i o n t o have reached a m e d i c a l l y s t a t i o n a r y s t a t u s . I n 
f a c t , a p p r o x i m a t e l y one month b e f o r e her d e a t h , t h e N o r t h w e s t M e d i c a l C o n s u l ­
t a n t s had e x p r e s s l y s t a t e d t h a t her c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y . 
Moreover, one week p r i o r t o c l a i m a n t ' s d e a t h , her t r e a t i n g c h i r o p r a c t o r , Dr. 
H e l t o n , had recommended t h a t c l a i m a n t p a r t i c i p a t e i n swimming a c t i v i t i e s f o r r e ­
c o n d i t i o n i n g and r e h a b i l i t a t i o n . Inasmuch as H e l t o n had n o t c o n s i d e r e d c l a i m ­
a n t ' s c o n d i t i o n t o be m e d i c a l l y s t a t i o n a r y some two months b e f o r e t h i s swimming 
recommendation, we do n o t c o n s i d e r t h i s o p i n i o n t o be p e r s u a s i v e e v i d e n c e t h a t 
c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a t t h a t t i m e . F i n a l l y , s i n c e Dr. 
Wade conceded t h a t he had n o t examined c l a i m a n t s i n c e 1988, we do n o t f i n d h i s 
o p i n i o n t h a t her c o n d i t i o n was " s t a b l e and unchanging" a t t h e t i m e o f her d e a t h 
t o be p e r s u a s i v e . 

C o n s e q u e n t l y , t h e m e d i c a l evidence does not s u p p o r t t h e c o n c l u s i o n t h a t 
c l a i m a n t ' s compensable r i g h t s h o u l d e r c o n d i t i o n was m e d i c a l l y s t a t i o n a r y a t t h e 
t i m e o f h e r A p r i l 26, 1990 d e a t h . Inasmuch as c l a i m a n t ' s c o n d i t i o n was n o t med­
i c a l l y s t a t i o n a r y , i t would be e n t i r e l y s p e c u l a t i v e f o r us t o d e t e r m i n e c l a i m ­
a n t ' s c a p a c i t y t o r e t u r n t o work o r t h e e x t e n t o f her permanent i m p a i r m e n t 
a t t r i b u t a b l e t o her compensable c o n d i t i o n . See J e a n n i e E. Spunauqle, s u p r a . 

F i n a l l y , even i f c l a i m a n t ' s compensable c o n d i t i o n was m e d i c a l l y s t a t i o n a r y 
a t t h e t i m e o f her d e a t h , her b e n e f i c i a r i e s would n o t be e n t i t l e d t o r e c o v e r a 
permanent d i s a b i l i t y award. No award o f unscheduled permanent d i s a b i l i t y s h a l l 
be a l l o w e d i f a c l a i m a n t has n o t s u f f e r e d measurable i m p a i r m e n t . Former OAR 
4 3 6 - 3 5 - 2 7 0 ( 2 ) . Impairment means a decrease i n t h e f u n c t i o n o f a body p a r t o r 
system as measured by a p h y s i c i a n a c c o r d i n g t o t h e methods d e s c r i b e d i n t h e 
American M e d i c a l A s s o c i a t i o n Guides t o t h e R a t i n g o f Permanent I m p a i r m e n t , 2nd 
E d i t i o n , c o p y r i g h t 1984. Former OAR 436-35-005(1). 

C l a i m a n t ' s b e n e f i c i a r i e s contend t h a t impairment has been e s t a b l i s h e d 
t h r o u g h t h e r e p o r t s i s s u e d by Dr. H e l t o n , t h e Western M e d i c a l C o n s u l t a n t s and 
Dr. N o r t o n . S p e c i f i c a l l y , t h e b e n e f i c i a r i e s a s s e r t t h a t : (1) H e l t o n s t a t e d 
t h a t c l a i m a n t would have "some" impairment w i t h o r w i t h o u t s u r g e r y ; (2) t h e Con­
s u l t a n t s r e p o r t e d t h a t c l a i m a n t , would have " s i g n i f i c a n t i m p a i r m e n t and 



Pamela R. C r a i n , 44 Van N a t t a 72 (1992) 75 

r e s i d u a l s " ; and (3) N o r t o n r a t e d c l a i m a n t ' s impairment a t 5 p e r c e n t due t o a 
c h r o n i c c o n d i t i o n . 

To b e g i n , i n l i g h t o f t h e s p e c u l a t i v e n a t u r e o f t h e s e o p i n i o n s , we do no t 
c o n s i d e r them t o be p a r t i c u l a r l y p e r s u a s i v e . I n any e v e n t , none o f t h e s e o p i n ­
i o n s e s t a b l i s h e s e n t i t l e m e n t t o a permanent d i s a b i l i t y award under t h e 
" s t a n d a r d s . " References t o "some" and " s i g n i f i c a n t " do n o t suggest t h a t t h e 
p h y s i c i a n ' s assessments o f c l a i m a n t ' s "impairment" was based on measurements 
a c c o r d i n g t o t h e methods d e s c r i b e d i n t h e American M e d i c a l A s s o c i a t i o n Guides t o 
t h e R a t i n g o f Permanent Impairment. 

F u r t h e r m o r e , i n o r d e r t o r e c e i v e an award f o r a c h r o n i c c o n d i t i o n l i m i t i n g 
r e p e t i t i v e use o f a body p a r t , a c l a i m a n t must have s u f f e r e d " i m p a i r m e n t " as de­
f i n e d by t h e " s t a n d a r d s . " W i l l i a m K. Nesvold, 43 Van N a t t a 2767 ( 1 9 9 1 ) . There­
f o r e , because t h e r e c o r d does n o t s u p p o r t a f i n d i n g t h a t c l a i m a n t s u f f e r e d 
" i m p a i r m e n t " under t h e " s t a n d a r d s , " an award based on Dr. N o r t o n ' s " c h r o n i c con­
d i t i o n " r a t i n g i s u n a v a i l a b l e . 

I n c o n c l u s i o n , because c l a i m a n t ' s compensable c o n d i t i o n was n o t m e d i c a l l y 
s t a t i o n a r y a t t h e t i m e o f her d e a t h , we h o l d t h a t any assessment o f her perma­
ne n t i m p a i r m e n t w o u ld be e n t i r e l y s p e c u l a t i v e and u n p e r s u a s i v e . T h e r e f o r e , 
c l a i m a n t w o u ld n o t be e n t i t l e d t o a permanent d i s a b i l i t y award. Under such c i r ­
cumstances, c l a i m a n t ' s b e n e f i c i a r i e s are l i k e w i s e n o t e n t i t l e d t o r e c o v e r any 
permanent d i s a b i l i t y award. A l t e r n a t i v e l y , even i f c l a i m a n t ' s compensable con­
d i t i o n was m e d i c a l l y s t a t i o n a r y a t her d e a t h , we are n o t persuaded t h a t she s u f ­
f e r e d measurable im p a i r m e n t under t h e " s t a n d a r d s . " Since such a c o n c l u s i o n 
w o u l d be nec e s s a r y t o an award o f permanent d i s a b i l i t y under t h e " s t a n d a r d s , " 
n e i t h e r c l a i m a n t nor her b e n e f i c i a r i e s c o u l d r e c o v e r such an award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 7, 1991 i s a f f i r m e d . 

J a n u a r y 16, 1992 C i t e as 44 Van N a t t a 75 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DIANE T. DAWES, Claimant 
WCB Case No. TP-91021 

THIRD PARTY DISTRIBUTION ORDER 
Olson, e t a l . , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Safeway S t o r e s , I n c . , as a p a y i n g agency, has p e t i t i o n e d t h e Board f o r 
r e s o l u t i o n o f a c o n f l i c t c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f s e t ­
t l e m e n t proceeds stemming f r o m a m a l p r a c t i c e a c t i o n a g a i n s t c l a i m a n t ' s f o r m e r 
a t t e n d i n g p h y s i c i a n . See ORS 656.593(3). Contending t h a t t h e r e c o r d does n o t 
s u p p o r t a c o n c l u s i o n t h a t t h e p a y i n g agency i n c u r r e d a d d i t i o n a l expenses as a 
r e s u l t o f t h e m a l p r a c t i c e , c l a i m a n t a s s e r t s t h a t Safeway i s n o t e n t i t l e d t o a 
share o f t h e s e t t l e m e n t proceeds. We agree w i t h c l a i m a n t ' s c o n t e n t i o n . 

FINDINGS OF FACT 

I n A p r i l 1988, c l a i m a n t , a f i s h c u t t e r a p p r e n t i c e , f i l e d a b i l a t e r a l 
c a r p a l t u n n e l syndrome c l a i m . Safeway accepted t h e c l a i m and p r o v i d e d compensa­
t i o n . F o l l o w i n g s u r g e r y on b o t h w r i s t s , c l a i m a n t r e t u r n e d t o work. When her 
symptoms c o n t i n u e d , c l a i m a n t l e f t her employment. Her c l a i m was reopened i n 
October 1988. 
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C l a i m a n t came under t h e c a r e o f Dr. J e w e l l , hand surgeon. D i a g n o s i n g on­
g o i n g upper e x t r e m i t y symptomatology a s s o c i a t e d w i t h c a r p a l t u n n e l syndrome, 
J e w e l l recommended m e d i c a t i o n and p h y s i c a l t h e r a p y . 

I n March 1989, Dr. J e w e l l recommended t h a t c l a i m a n t be r e f e r r e d t o a p a i n 
c e n t e r . As an i n t e r i m measure, J e w e l l p r e s c r i b e d f u r t h e r m e d i c a t i o n . I n A p r i l 
1989, when c l a i m a n t ' s symptoms remained unchanged, J e w e l l r e p e a t e d h i s recommen­
d a t i o n f o r a p a i n c e n t e r r e f e r r a l . As a f u r t h e r i n t e r i m measure, J e w e l l r e f e r ­
r e d c l a i m a n t t o Dr. Meece, c h i r o p r a c t o r , f o r "upper e x t r e m i t y c h i r o p r a c t i c c a r e 
c o n c e r n i n g her m y o f a s c i a l symptomatology." 

• C l a i m a n t began r e c e i v i n g t r e a t m e n t s from Dr. Meece on A p r i l 13, 1989. 
These t r e a t m e n t s , w h i c h c o n t i n u e d t h r o u g h J u l y 12, 1989, a l s o i n c l u d e d low back 
and coccyx m a n i p u l a t i o n s . 

On May 18, 1989, w i t h Dr. J e w e l l ' s a p p r o v a l , c l a i m a n t was e v a l u a t e d by t h e 
Salem H o s p i t a l p h y s i c a l m e d i c i n e and r e h a b i l i t a t i o n c e n t e r . R a t h e r t h a n recom­
mending a p a i n c l i n i c r e f e r r a l , Dr. Chester o f Salem H o s p i t a l s u g g e s t e d t h a t 
c l a i m a n t be r e f e r r e d t o a work h a r d e n i n g program f o r a p h y s i c a l c a p a c i t y assess­
ment. 

On June 22, 1989, a p h y s i c a l c a p a c i t i e s e v a l u a t i o n was c o n d u c t e d by t h e 
I n d u s t r i a l M e d i c i n e s e c t i o n o f Salem H o s p i t a l . C l a i m a n t d e m o n s t r a t e d t h e p h y s i ­
c a l c a p a c i t y t o p e r f o r m s e d e n t a r y work and t o l i f t / c a r r y 15 pounds o c c a s i o n a l l y . 

On June 30, 1989, c l a i m a n t r e t u r n e d t o Dr. J e w e l l f o r a f o l l o w - u p v i s i t . 
N o t i n g t h a t c l a i m a n t had completed a p o r t i o n o f her p h y s i c a l c a p a c i t i e s e v a l u a ­
t i o n and was c o n t i n u i n g t o r e c e i v e t h e r a p y from Dr. Meece, J e w e l l d i a g n o s e d 
" [ i ] m p r o v i n g upper e x t r e m i t y symptomatology." A f t e r r e v i e w i n g Dr. C h e s t e r ' s r e ­
p o r t , J e w e l l recommended t h a t c l a i m a n t pursue a work h a r d e n i n g program. I n 
a d d i t i o n , Dr. J e w e l l a l s o suggested t h a t r e p e a t nerve c o n d u c t i o n t e s t i n g be con­
d u c t e d . 

On J u l y 5, 1989, Dr. J e w e l l r e i t e r a t e d h i s agreement w i t h Dr. C h e s t e r ' s 
recommendation f o r a work h a r d e n i n g program. N o t i n g t h a t t h e r e p e a t n e r v e con­
d u c t i o n t e s t i n g remained pe n d i n g , J e w e l l a l s o c o n c l u d e d t h a t Dr. Meece's t r e a t ­
ments f o r c l a i m a n t ' s upper e x t r e m i t y c o n d i t i o n were a p p r o p r i a t e . 

On J u l y 12, 1989, Dr. Meece r e p o r t e d t h a t c l a i m a n t w o u ld be r e l o c a t i n g a t 
t h e end o f t h e month. Since she wished t o c o n t i n u e w i t h her t h e r a p y , Meece r e c ­
ommended a r e f e r r a l t o a p h y s i c i a n i n t h e area t o w h i c h c l a i m a n t was moving. 

On J u l y 17, 1989, Dr. J e w e l l r e p o r t e d t h a t c l a i m a n t ' s n e r v e c o n d u c t i o n 
s t u d i e s were n o r m a l . Inasmuch as c l a i m a n t ' s w r i s t p a i n and t e n d e r n e s s c o n t i n ­
ued, J e w e l l p r e s c r i b e d " n o c t u r n a l s p l i n t i n g . " 

On J u l y 27, 1989, Salem H o s p i t a l a d v i s e d c l a i m a n t t h a t she was s c h e d u l e d 
t o b e g i n p a r t i c i p a t i n g i n t h e " I n d u s t r i a l M e d i c i n e Program" on August 7, 1989. 
The f o l l o w i n g day, Dr. J e w e l l r e f e r r e d c l a i m a n t t o Dr. Knox, n e u r o l o g i s t . 

On J u l y 3 1 , 1989, Dr. J e w e l l r e p o r t e d t h a t c l a i m a n t was, " f o r t h e most 
p a r t , m e d i c a l l y s t a t i o n a r y . " C o n c l u d i n g t h a t c l a i m a n t was e x p e r i e n c i n g some 
m i l d upper e x t r e m i t y problems, J e w e l l recommended t h a t c l a i m a n t be r e f e r r e d t o a 
hand t h e r a p i s t f o r a c l o s i n g e v a l u a t i o n . R e i t e r a t i n g t h a t c l a i m a n t had been r e ­
f e r r e d t o Dr. Meece f o r upper e x t r e m i t y symptoms, J e w e l l d i d n o t know why Meece 
had been a d j u s t i n g c l a i m a n t ' s back. 

On September 6, 1989, c l a i m a n t completed a p h y s i c a l c a p a c i t y e v a l u a t i o n 
c o n d u c t e d by Dr. C h e s t e r . F i n d i n g t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y 
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s t a t i o n a r y and t h a t she was capable o f l i g h t d u t y work, Chester recommended 
c l a i m c l o s u r e . On September 28, 1989, Dr. J e w e l l agreed t h a t c l a i m c l o s u r e was 
" d e f i n i t e l y i n d i c a t e d . " 

On October 12, 1989, Dr. Cohen, o r t h o p e d i s t , p e r f o r m e d an inde p e n d e n t med­
i c a l e x a m i n a t i o n . N o t i n g t h a t most o f c l a i m a n t ' s symptoms were s o m a t i c , Cohen 
su g g e s t e d t h a t a r e h a b i l i t a t i o n program be c o n s i d e r e d . Cohen f u r t h e r c o n c l u d e d 
t h a t t h e " [ t ] h e most i m p o r t a n t t h i n g . . . i s t h a t t h e c l a i m s h o u l d be c l o s e d 
w i t h some d i s a b i l i t y r a t i n g . " Dr. J e w e l l a g a i n c o n c u r r e d t h a t c l a i m c l o s u r e was 
i n d i c a t e d . 

On October 24, 1989, c l a i m a n t was examined by Dr. Knox. T h e r e a f t e r , Knox 
l e a r n e d t h a t Dr. Meece's t r e a t m e n t s had i n c l u d e d coccyx m a n i p u l a t i o n s . Diagnos­
i n g " [ a ] l l e g e d trauma t o t h e coccyx w i t h c o c c y d y n i a , " Knox d i d n o t c o n s i d e r t h e 
m a n i p u l a t i o n s t o be r e l a t e d t o c l a i m a n t ' s compensable upper e x t r e m i t y c o n d i t i o n . 
Knox r e f e r r e d c l a i m a n t t o Dr. H a r t , o b s t e t r i c i a n / g y n e c o l o g i s t , who di a g n o s e d a 
c o c c y g e a l b r u i s e . C l a i m a n t a l s o r e c e i v e d p s y c h i a t r i c c o u n s e l i n g f o r h er "post 
t r a u m a t i c s t r e s s r e a c t i o n " t o t h e coccyx m a n i p u l a t i o n s . 

A November 13, 1989 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m . C l a i m a n t 
was awarded t e m p o r a r y t o t a l d i s a b i l i t y t h r o u g h October 12, 1989. I n a d d i t i o n , 
c l a i m a n t was g r a n t e d 2 7 p e r c e n t scheduled permanent d i s a b i l i t y f o r each o f her 
f o r e a r m s . T h i s D e t e r m i n a t i o n Order award was reduced t o 5 p e r c e n t s c h e d u l e d 
permanent d i s a b i l i t y by a January 4, 1990 D e t e r m i n a t i o n Order. 

I n August 1990, c l a i m a n t f i l e d a m a l p r a c t i c e a c t i o n a g a i n s t Dr. Meece. 
The c o m p l a i n t a l l e g e d t h a t Meece performed unnecessary a d j u s t m e n t s t o c l a i m a n t ' s 
low back and coccyx, areas w h i c h c l a i m a n t was n o t e x p e r i e n c i n g symptoms p r i o r t o 
t h e t r e a t m e n t s . C l a i m a n t sought a p p r o x i m a t e l y $4,000 i n m e d i c a l expenses and 
u n s p e c i f i e d non-economic damages. 

P r i o r t o t r i a l , c l a i m a n t s e t t l e d her l a w s u i t w i t h Dr. Meece f o r $80,000. 
C l a i m a n t and Safeway agreed t h a t c l a i m a n t ' s c o u n s e l would h o l d i n t r u s t a p o r ­
t i o n o f t h e s e t t l e m e n t proceeds e q u a l t o t h e amount o f Safeway's a s s e r t e d l i e n 
( $ 2 , 0 1 8 . 7 8 ) . The p a r t i e s f u r t h e r agreed t h a t t h e y would sub m i t t h e i r d i s p u t e t o 
t h e Board f o r r e s o l u t i o n . 

From A p r i l 17, 1989 t h r o u g h June 28, 1989, Dr. Meece s u b m i t t e d c h i r o p r a c ­
t i c b i l l s t o Safeway. A c c o r d i n g t o t h e b i l l i n g s t a t e m e n t s , Meece's b i l l s were 
f o r t r e a t m e n t s p r o v i d e d f o r c l a i m a n t ' s " b i l a t e r a l upper e x t r e m i t y . " Safeway 
p a i d t h e s e b i l l s , as w e l l as p r o v i d e d temporary d i s a b i l i t y b e n e f i t s d u r i n g t h i s 
p e r i o d . Safeway's $2,018.78 l i e n i s composed o f $655.92 i n Dr. Meece's m e d i c a l 
b i l l s and $1,352.86 i n tem p o r a r y d i s a b i l i t y b e n e f i t s p a i d " d u r i n g t h e p e r i o d o f 
t r e a t m e n t w i t h Dr. Meece ( A p r i l 17, 1989 t h r o u g h J u l y [ s i c ] 28, 1989)." 

CONCLUSIONS OF LAW 

A p a y i n g agency i s e n t i t l e d t o t h e r e c o v e r y o f i t s c l a i m c o s t s f r o m a 
t h i r d p a r t y s e t t l e m e n t f o r m a l p r a c t i c e t o t h e e x t e n t t h a t t h e agency i s r e c e i v ­
i n g r eimbursement f o r a d d i t i o n a l expenses i n c u r r e d as a r e s u l t o f t h e m a l p r a c ­
t i c e . Ray F. L i t t l e f i e l d , 41 Van N a t t a 1781 (1 9 8 9 ) ; John G a l a n o p o u l o s , 34 Van 
N a t t a 615, 616 ( 1 9 8 2 ) . The burden o f p r o o f i s upon t h e p a y i n g agency t o e s t a b ­
l i s h t h e e x t e n t o f e x p e n d i t u r e s a t t r i b u t a b l e t o t h e m a l p r a c t i c e . I d . 

Here, Safeway contends t h a t i t i s e n t i t l e d t o r e c o v e r f r o m t h e t h i r d p a r t y 
s e t t l e m e n t i t s c o s t s i n c u r r e d i n p a y i n g Dr. Meece's c h i r o p r a c t i c b i l l s f o r 
" i m p r o p e r t r e a t m e n t s " and i n p r o v i d i n g t emporary d i s a b i l i t y between A p r i l 17, 
1989 and J u l y 28, 1989 ( t h e d a t e s which Safeway a s s e r t s t h a t c l a i m a n t was under 
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Dr. Meece's c a r e - we no t e p a r e n t h e t i c a l l y t h a t t h e r e c o r d i n d i c a t e s t h a t Dr. 
Meece p r o v i d e d t r e a t m e n t s t o c l a i m a n t from A p r i l 17, 1989 t h r o u g h June 28, 
1989). S p e c i f i c a l l y , Safeway argues t h a t Dr. Meece's "i m p r o p e r ' t r e a t m e n t s ' 
p r e j u d i c e d employer by r e q u i r i n g employer t o pay a d d i t i o n a l t i m e l o s s and^medi­
c a l s e r v i c e s f o r 'c a r e ' w h i c h p h y s i c a l l y and m e n t a l l y damaged c l a i m a n t . " 

The r e c o r d does n o t e s t a b l i s h t h a t t h e compensation f o r w h i c h Safeway i s 
s e e k i n g reimbursement would n o t have been i n c u r r e d b u t f o r t h e m a l p r a c t i c e . To 
b e g i n , Dr. Meece p r o v i d e d c h i r o p r a c t i c t r e a t m e n t s on r e f e r r a l f r o m c l a i m a n t ' s 
f o r m e r t r e a t i n g p h y s i c i a n , Dr. J e w e l l . T h i s r e f e r r a l was d e s i g n e d as an 
" i n t e r i m measure" f o r c l a i m a n t ' s upper e x t r e m i t y symptomatology. Dr. Meece's 
c h a r t n o t e s r e f e r t o coccyx a d j u s t m e n t s on two o c c a s i o n s . N e v e r t h e l e s s , Meece's 
b i l l i n g s d i d n o t m e n t i o n any low back o r coccyx t r e a t m e n t . R a t h e r , t h e b i l l i n g 
s t a t e m e n t s were f o r t r e a t m e n t s c o n c e r n i n g c l a i m a n t ' s " b i l a t e r a l upper e x t r e m ­
i t y ." 

F u r t h e r m o r e , w h i l e c l a i m a n t was r e c e i v i n g t r e a t m e n t s f r o m Dr. Meece, she 
c o n t i n u e d t o o c c a s i o n a l l y see Dr. J e w e l l , as w e l l as undergo p h y s i c a l c a p a c i t y 
e v a l u a t i o n s and a nerve c o n d u c t i o n s t u d y . These e x a m i n a t i o n s and e v a l u a t i o n s 
.continued t o document ongo i n g , b u t i m p r o v i n g , symptomatology i n c l a i m a n t ' s 
w r i s t s . Dr. J e w e l l a l s o d i d n o t ment i o n t h a t c l a i m a n t ' s c o n d i t i o n was n e a r i n g a 
m e d i c a l l y s t a t i o n a r y s t a t u s u n t i l J u l y 3 1 , 1989. A t t h a t t i m e , f o l l o w i n g a n o r ­
mal n e r v e c o n d u c t i o n s t u d y and a r e f e r r a l t o Dr. Knox, n e u r o l o g i s t , J e w e l l r e c ­
ommended a c l o s i n g e v a l u a t i o n . F i n a l l y , J e w e l l c o n c l u d e d t h a t Dr. Meece's 
t r e a t m e n t s f o r c l a i m a n t ' s upper e x t r e m i t y c o m p l a i n t s were a p p r o p r i a t e . T h i s 
c o n c l u s i o n was n o t a l t e r e d , even a f t e r Dr. J e w e l l l e a r n e d o f Meece's i n a p p r o p r i ­
a t e back and coccyx a d j u s t m e n t s . 

Such c i r c u m s t a n c e s do n o t s u p p o r t a c o n c l u s i o n t h a t Safeway's payment o f 
Dr. Meece's b i l l , as w e l l as c l a i m a n t ' s t emporary d i s a b i l i t y b e n e f i t s d u r i n g t h e 
t i m e i n q u e s t i o n , were i n c u r r e d as a r e s u l t o f Meece's low back and coccyx 
t r e a t m e n t s . To t h e c o n t r a r y , t h e r e c o r d e s t a b l i s h e s t h a t Dr. Meece's b i l l s p e r ­
t a i n e d t o c l a i m a n t ' s compensable upper e x t r e m i t y c o n d i t i o n and t h a t c l a i m a n t ' s 
compensable c o n d i t i o n remained d i s a b l i n g ( n o t w i t h s t a n d i n g t h e low back and 
coccyx a d j u s t m e n t s ) d u r i n g t h e t i m e which Safeway seeks reimbursement. 

C o n s e q u e n t l y , Safeway has f a i l e d t o e s t a b l i s h t h a t t h e compensation f o r 
w h i c h i t seeks reimbursement was i n c u r r e d as a r e s u l t o f t h e a l l e g e d m a l p r a c ­
t i c e . - A c c o r d i n g l y , we h o l d t h a t Safeway i s n o t e n t i t l e d t o a shar e o f s e t t l e ­
ment proceeds stemming f r o m c l a i m a n t ' s m a l p r a c t i c e a c t i o n a g a i n s t Dr. Meece. 

I T I S SO ORDERED. 

Janu a r y 16, 1992 C i t e as 44 Van N a t t a 78 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSE L. HERNANDEZ, Claimant 

WCB Case No. 90-05284 
ORDER ON REVIEW 

G a r l o c k , e t a l . , C l aimant A t t o r n e y s 
Steven R. C o t t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee M i c h a e l V. Johnson's o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i ­
t i o n . On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . 



Jose L. Hernandez, 44 Van N a t t a 78 (1992) 

We a f f i r m and adopt t h e Referee's o r d e r except f o r t h e p o r t i o n e n t i t l e d 
"Reasoning U n d e r l y i n g S p e c i f i c F i n d i n g s o f Fa c t " and add t h e f o l l o w i n g s u p p l e ­
m e n t a t i o n . 
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We agree w i t h t h e Referee t h a t c l a i m a n t s u c c e s s f u l l y p r o v e d a c l a i m f o r 
a g g r a v a t i o n under f o r m e r ORS 656.273(1). The m e d i c a l e v i d e n c e , p r i m a r i l y f r o m 
Dr. Anderson, c l a i m a n t ' s t r e a t i n g p h y s i c i a n t h r o u g h o u t t h e r e l e v a n t t i m e p e r i ­
ods, p r o v e s t h a t c l a i m a n t s u f f e r e d a temporary e x a c e r b a t i o n o f h i s symptoms r e n ­
d e r i n g him l e s s a b l e t o work. On January 3, 1990, Dr. Anderson t o o k c l a i m a n t 
o f f work, s t a t i n g t h a t he was " s u f f e r i n g from a g g r a v a t i o n o f o l d i n j u r i e s . " 
(Ex. 21A). Anderson s u b s e q u e n t l y r e p o r t e d t h a t c l a i m a n t " d i d s u f f e r a t l e a s t an 
e x a c e r b a t i o n " b u t t h a t , by March 9, 1990, " h i s i n j u r y - p a i n c o m p l a i n t s [ h a v e ] 
e s s e n t i a l l y s t a b i l i z e d . " (Ex. 23A). That o p i n i o n was r e i t e r a t e d i n a l a t e r r e ­
p o r t , where Anderson s t a t e d t h a t c l a i m a n t "had a t l e a s t an i n t e r i m w o r s e n i n g o f 
h i s c o n d i t i o n " b u t no " a d d i t i o n a l i m p a i r m e n t . " (Ex. 23E-1). Anderson r e l e a s e d 
c l a i m a n t f o r " t r i a l work" on March 12, 1991. (Ex. 23D). C l a i m a n t r e t u r n e d t o 
h i s f o r m e r work p l a n t i n g and t r i m m i n g t r e e s . ( T r . 2 1 , Ex. 2 4 - 2 ) . 

Anderson's o p i n i o n t h a t c l a i m a n t s u f f e r e d a te m p o r a r y e x a c e r b a t i o n o f 
symptoms i n l a t e 1989 and e a r l y 1990 i s n o t c o n t r a d i c t e d by t h e r e m a i n i n g medi­
c a l r e p o r t s . Those r e p o r t s s u p p o r t t h e p r o p o s i t i o n t h a t c l a i m a n t has s u f f e r e d 
no permanent i m p a i r m e n t as a r e s u l t o f h i s compensable i n j u r y . However, t h e y do 
n o t address t h e i s s u e o f whether c l a i m a n t ' s compensable c o n d i t i o n worsened tem­
p o r a r i l y i n l a t e 1989 and January 1990. Because r e s o l u t i o n o f t h i s q u e s t i o n i n ­
v o l v e s a comparison o f c l a i m a n t ' s c o n d i t i o n b e f o r e and d u r i n g t h e a l l e g e d exac­
e r b a t i o n , we d e f e r t o t h e o p i n i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s on r e v i e w i s $800, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as 
r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f and st a t e m e n t o f s e r v i c e s ) > t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 16, 1991 i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded $800 f o r s e r v i c e s on Board r e v i e w , t o be p a i d by t h e SAIF Corpora­
t i o n . 

J a n u a r y 16, 1992 C i t e as 44 Van N a t t a 79 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIS W. STAMM, Claimant 
WCB Case No. 91-00132 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 

J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e Podnar's 
o r d e r w h i c h assessed a p e n a l t y f o r an a l l e g e d l y u n reasonable d e n i a l o f c l a i m ­
a n t ' s arm i n j u r y c l a i m . On r e v i e w , SAIF contends t h a t i t s d e n i a l was n o t 
u n r e a s o n a b l e . We r e v e r s e . 
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FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t s . " 

CONCLUSION OF LAW AND OPINION 

A p e n a l t y i s as s e s s a b l e under amended ORS 656.262(10) when a c a r r i e r 
" u n r e a s o n a b l y d e l a y s o r un r e a s o n a b l y r e f u s e s t o pay compensation." The r e a s o n ­
a b l e n e s s o f a c a r r i e r ' s d e n i a l must be gauged based upon t h e i n f o r m a t i o n a v a i l ­
a b l e t o t h e c a r r i e r a t t h e t i m e o f t h e d e n i a l . Brown v. Argonaut I n s u r a n c e Co., 
93 Or App 588 ( 1 9 8 8 ) ; P r i c e v. SAIF, 73 Or App 123, 126 n. 3 ( 1 9 8 5 ) . The s t a n ­
d a r d f o r d e t e r m i n i n g whether a d e n i a l i s unreasonable i s whether t h e c a r r i e r had 
a l e g i t i m a t e doubt as t o i t s l i a b i l i t y f o r t h e c l a i m . Brown v. Ar g o n a u t 
I n s u r a n c e Co., su p r a . 

SAIF d e n i e d t h e c l a i m on t h e b a s i s t h a t c l a i m a n t ' s i n j u r y d i d n o t a r i s e 
f r o m h i s employment and t h a t SAIF had been unable t o o b t a i n a s t a t e m e n t f r o m 
c l a i m a n t as t o t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e i n c i d e n t . (Ex. 1 3 ) . SAIF's 
d e n i a l was a p p a r e n t l y based, i n p a r t , on t h e employer's s t a t e m e n t on t h e "801" 
c l a i m f o r m t h a t : 

"Worker had j u s t been t o l d n o t t o do what he d i d . . Worker was 
a t t e m p t i n g t o mount a t i r e , u s i n g a t i r e machine, on a mag w h e e l . 
Worker o v e r i n f l a t e d t h e t i r e and i t exploded. P i e c e s , o f t i r e 
s t r u c k w o r k e r b r e a k i n g arm and c a u s i n g g l a s s e s t o b r e a k . " (Ex. 2 ) . 
(Emphasis i n o r i g i n a l ) . 

A t h e a r i n g , i n s u p p o r t o f i t s a s s e r t i o n t h a t c l a i m a n t had been t o l d n o t t o 
c o n t i n u e t o work on t h e t i r e i n q u e s t i o n , SAIF p r e s e n t e d e v i d e n c e t h a t t h e em­
p l o y e r had a p o l i c y a g a i n s t employees w o r k i n g on "mag wheels." The Re f e r e e r e ­
j e c t e d t h a t e v i d e n c e , f i n d i n g a l a c k o f a company p o l i c y a g a i n s t w o r k i n g on c e r ­
t a i n w h e e l s . The Referee reasoned t h a t c l a i m a n t was n o t aware o f such a p o l i c y 
and t h a t t h e r e was a d m i t t e d l y no w r i t t e n p o l i c y t o t h i s e f f e c t . However, assum­
i n g t h a t c l a i m a n t was i n f a c t unaware o f t h e p o l i c y , such a c o n c l u s i o n does n o t 
negate a f i n d i n g t h a t such a p o l i c y e x i s t e d . Moreover, g i v e n t h e f a c t t h a t t h e 
employer h e r e i s a s e r v i c e s t a t i o n , we are u n w i l l i n g t o c o n c l u d e as t h e Referee 
d i d t h a t a p o l i c y a g a i n s t w o r k i n g on a c e r t a i n t y p e o f wheel would be f o r m a l l y 
r e d u c e d t o w r i t i n g . 

I n sum, we ac c e p t SAIF's evidence t h a t i t s i n s u r e d had an o r a l p o l i c y 
a g a i n s t w o r k i n g on t h e t y p e o f wheel i n v o l v e d i n c l a i m a n t ' s i n j u r y . F u r t h e r , 
SAIF's a s s e r t i o n i n i t s d e n i a l t h a t i t was unable t o o b t a i n a s t a t e m e n t f r o m 
c l a i m a n t c o n c e r n i n g t h e c i r c u m s t a n c e s o f h i s i n j u r y i s u n r e b u t t e d . T h e r e f o r e , 
d e s p i t e i t s a p p a r e n t e f f o r t s , SAIF had no knowledge o f c l a i m a n t ' s a s s e r t i o n t h a t 
he was unaware o f such a p o l i c y . Moreover, i n l i g h t o f e x i s t i n g case law, 
SAIF's b e l i e f t h a t t h e c l a i m would n o t be compensable i f c l a i m a n t c o n s c i o u s l y 
v i o l a t e d a known work p o l i c y i s n o t unreasonable. See A g r i p a c v. Zimmerman, 97 
Or App 512 ( 1 9 8 9 ) . Under t h e s e c i r c u m s t a n c e s , we co n c l u d e t h a t SAIF had a 
l e g i t i m a t e doubt as t o t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 18, 1991 i s r e v e r s e d i n p a r t . That p o r ­
t i o n o f t h e Refer e e ' s o r d e r t h a t assessed a p e n a l t y p u r s u a n t t o ORS 65 6 . 2 6 2 ( 1 0 ) , 
w i t h one h a l f o f t h e p e n a l t y payable t o c l a i m a n t ' s c o u n s e l i n l i e u o f an a t t o r ­
ney f e e , i s r e v e r s e d . The remainder t o t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RODNEY E. ANGERBAUER, Claimant 

WCB Case No. Cl-02715 
ORDER ON RECONSIDERATION APPROVING CLAIM DISPOSITION AGREEMENT 

Emmons, Kropp, e t a l . , C l aimant A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

On December 17, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e ab o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d ­
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u ­
t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens­
a b l e i n j u r y . 

By o r d e r d a t e d December 3 1 , 1991, t h e Board d i s a p p r o v e d t h e p a r t i e s ' C l a i m 
D i s p o s i t i o n Agreement (CDA) on t h e b a s i s t h a t t h e agreement p r o v i d e d f o r p r o ­
c e s s i n g m a t t e r s o u t s i d e o f Chapter 656 and t h e r e f o r e was n o t a p p r o p r i a t e f o r 
d i s p o s i t i o n under ORS 656.236 and t h e r u l e s p r o m u l g a t e d t h e r e u n d e r . The p a r t i e s 
have r e q u e s t e d r e c o n s i d e r a t i o n o f our o r d e r by s u b m i t t i n g a m o d i f i e d d i s p o s i t i o n 
agreement t h a t has d e l e t e d t h e o b j e c t i o n a b l e language. 

The Rules o f P r a c t i c e and Procedure r e l a t i n g t o r e q u e s t s f o r r e c o n s i d e r a ­
t i o n o f o r d e r s d i s a p p r o v i n g c l a i m d i s p o s i t i o n agreements were amended e f f e c t i v e 
September 2, 1991. WCB Admin. Order 5-1991 (August 2 1 , 1991). OAR 438-09-035 
p r o v i d e s t h a t : 

" ( 1 ) A m o t i o n f o r r e c o n s i d e r a t i o n o f f i n a l o r d e r s i s s u e d by 
t h e Board under ORS 656.236 and t h e s e r u l e s s h a l l be f i l e d w i t h i n 10 
days o f t h e d a t e o f m a i l i n g o f t h e o r d e r . 

(2) The Board may r e c o n s i d e r f i n a l o r d e r s under ORS 656.236, 
p r o v i d e d t h a t t h e m o t i o n f o r r e c o n s i d e r a t i o n : 

(a) I s f i l e d i n accordance w i t h s e c t i o n ( 1 ) ; and 

(b) S t a t e s s p e c i f i c a l l y t h e r e a s o n s ( s ) r e c o n s i d e r a t i o n i s 
r e q u e s t e d . 

(3) R e c o n s i d e r a t i o n o f a f i n a l o r d e r i s s u e d by t h e Board under 
ORS 656.236 and t h e s e r u l e s s h a l l be l i m i t e d t o t h e r e c o r d b e f o r e 
t h e Board a t t h e t i m e i t s f i n a l o r d e r was m a i l e d and no a d d i t i o n a l 
i n f o r m a t i o n w i l l be c o n s i d e r e d , u n l e s s t h e Board f i n d s good cause 
f o r a l l o w i n g t h e a d d i t i o n a l s u b m i s s i o n . " 

The Board may r e c o n s i d e r f i n a l o r d e r s under ORS 656.236, p r o v i d e d t h a t t h e 
m o t i o n f o r r e c o n s i d e r a t i o n i s f i l e d w i t h i n t e n days o f t h e d a t e o f m a i l i n g o f 
t h e o r d e r . OAR 438- 0 9 - 0 3 5 ( 2 ) ( a ) and ( 1 ) . 

Here, t h e d i s a p p r o v a l o r d e r was m a i l e d on December 3 1 , 1991, and t h e i n ­
s u r e r ' s r e q u e s t f o r r e c o n s i d e r a t i o n was f i l e d on January 9, 1992, 9 days a f t e r 
t h e d a t e o f m a i l i n g o f t h e o r d e r . Thus, t h e Board f i n d s c l a i m a n t ' s r e q u e s t f o r 
r e c o n s i d e r a t i o n was t i m e l y f i l e d and i s i n accordance w i t h OAR 438-09-035. Con­
s e q u e n t l y , we may c o n s i d e r t h e m o t i o n f o r r e c o n s i d e r a t i o n . OAR 438-09- 0 3 5 ( 2 ) . 
Moreover, upon r e v i e w o f t h e addendum, we f i n d good cause f o r a l l o w i n g t h e a d d i ­
t i o n a l s u b m i s s i o n . A c c o r d i n g l y , we w i l l c o n s i d e r t h i s i n f o r m a t i o n on r e c o n s i d ­
e r a t i o n . See OAR 438-09-035(3); Robert S. Robinson, 43 Van N a t t a 1893 ( 1 9 9 1 ) . 
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I n s u p p o r t o f t h e i r m o t i o n f o r r e c o n s i d e r a t i o n , t h e p a r t i e s have s u b m i t t e d 
a r e v i s e d agreement w h i c h removed t h e language w h i c h concerned m a t t e r s o u t s i d e 
o f C hapter 656. 

A c c o r d i n g l y , we g r a n t t h e m o t i o n f o r r e c o n s i d e r a t i o n . On r e c o n s i d e r a t i o n , 
we f i n d t h a t t h i s agreement i s now i n accordance w i t h t h e t e r m s and c o n d i t i o n s 
p r e s c r i b e d by t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. We do n o t f i n d 
any s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See ORS 6 5 6 . 2 3 6 ( 1 ) . 
A c c o r d i n g l y , t h i s c l a i m d i s p o s i t i o n agreement i s approved. An a t t o r n e y f e e 
p a y a b l e t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e terms o f t h i s agreement i s a l s o 
approved. 

I T IS SO ORDERED. 

Janu a r y 17, 1992 . C i t e as 44 Van N a t t a 82 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY O. BROWN, Claimant 
Own M o t i o n No. 84-0266M 

OWN MOTION ORDER OF ABATEMENT 
Emmons, e t a l . , C l aimant A t t o r n e y s 

SAIF L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f pur December 19, 1991 Own M o t i o n 
Order R e v i e w i n g C a r r i e r C l o s u r e t h a t a f f i r m e d SAIF's August 22, 1991 N o t i c e o f 
C l o s u r e i n t h e a b o v e - c a p t i o n e d case. Claimant s u b m i t t e d a d d i t i o n a l e v i d e n c e t o 
s u p p o r t o f h i s c o n t e n t i o n he i s not m e d i c a l l y s t a t i o n a r y . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n f o r r e c o n s i d e r a ­
t i o n , we a b a t e o u r o r d e r . SAIF i s r e q u e s t e d t o f i l e a response t o t h e m o t i o n 
w i t h i n t e n days o f t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , t h i s m a t t e r s h a l l be 
t a k e n under advisement. 

I T I S SO ORDERED. 

Janu a r y 17, 1992 C i t e as 44 Van N a t t a 82 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LINDA J . HASSLEN, Claimant 

WCB Case No. 88-20402 
ORDER ON REMAND 

Welch, e t a l . , C laimant A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Ap p e a l s . 
B o i s e Cascade C o r p o r a t i o n v. Hasslen, 108 Or App 605 ( 1 9 9 1 ) . The c o u r t has p a r ­
t i a l l y r e v e r s e d o u r p r i o r o r d e r , L i n d a J. Hasslen, 42 Van N a t t a 1558 ( 1 9 9 0 ) , 
w h i c h h e l d t h a t b o t h o f t h e s e l f - i n s u r e d employer's d e n i a l s were i m p r o p e r 
p r o s p e c t i v e d e n i a l s . The c o u r t has agreed t h a t t h e p o r t i o n o f t h e employer's 
November 15, 1988 d e n i a l , w h i c h d e n i e d r e s p o n s i b i l i t y f o r "any d i s a b i l i t y as 
compensably r e l a t e d t o t h i s i n j u r y , " was p r o s p e c t i v e . Thus, t h a t p o r t i o n o f our 
p r i o r o r d e r has been a f f i r m e d . However, t h e c o u r t has co n c l u d e d t h a t t h e r e ­
m a i n i n g p o r t i o n o f t h e November 15, 1988 d e n i a l and a l l o f t h e October 25, 1988 
d e n i a l were v a l i d . Consequently, t h e c o u r t has remanded w i t h i n s t r u c t i o n s t o 
" c o n s i d e r whether t h e r e q u e s t e d m e d i c a l s e r v i c e s a r e r e a s o n a b l e and n e c e s s a r y t o 
t r e a t c l a i m a n t ' s compensable i n d u s t r i a l i n j u r y . " 
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We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f her c u r r e n t low back c o n d i t i o n , c l a i m ­
a n t must p r o v e t h a t her 1984 compensable low back i n j u r y i s a m a t e r i a l c o n t r i b u ­
t i n g cause o f her low back d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . Hutcheson 
v. Weyerhaeuser, 288 Or 5 1 , 56 (19 7 9 ) . C o n s i d e r i n g t h e l e n g t h o f t i m e w h i c h has 
e l a p s e d s i n c e c l a i m a n t ' s 1984 low back s t r a i n i n j u r y and i n l i g h t o f h e r e x t e n ­
s i v e m e d i c a l and p s y c h o l o g i c a l h i s t o r y , we conclude t h a t t h e c a u s a t i o n i s s u e i s 
a complex m e d i c a l q u e s t i o n . Thus, r e s o l u t i o n o f t h i s i s s u e r e q u i r e s e x p e r t med­
i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 424 ( 1 9 6 7 ) ; Kassahn 
v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 (1 9 8 5 ) . 

A f t e r a de novo r e v i e w o f t h e r e c o r d , we conclu d e t h a t c l a i m a n t has f a i l e d 
t o c a r r y h e r burden t o prov e a c a u s a l r e l a t i o n s h i p between her compensable i n ­
j u r y and t h e m e d i c a l t r e a t m e n t a t i s s u e here. 

C l a i m a n t r e l i e s on t h e o p i n i o n o f her t r e a t i n g p h y s i c i a n , Dr. Nelson, a 
g e n e r a l p r a c t i t i o n e r , t o argue t h a t her m e d i c a l t r e a t m e n t i s r e l a t e d t o her com­
p e n s a b l e i n j u r y . Dr. Nelson o p i n e d t h a t c l a i m a n t has " c o n t i n u e d t o have back 
p r o b l e m s and has been r e c e i v i n g p a i n m e d i c a t i o n a l l a l o n g . " (Ex. 4 5 - 1 ) . I n a 
c h a r t n o t e , Dr. Nelson a l s o makes t h e sta t e m e n t t h a t c l a i m a n t ' s back p a i n "seems 
t o be t h e same o l d t h i n g she has had f o r a l o n g t i m e . " (Ex. 4 0 - 3 ) . 

N o t w i t h s t a n d i n g t h e s e r e f e r e n c e s , Dr. Nelson a l s o c o n c u r r e d w i t h two l e t ­
t e r s f r o m t h e i n s u r e r s t a t i n g t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n r e q u i r i n g t r e a t ­
ment i s u n r e l a t e d t o t h e accepted i n j u r y . Dr. Nelson l a t e r e x p l a i n e d t h a t he 
was r e f e r r i n g t o t r e a t m e n t f o r c l a i m a n t ' s h e r p e t i c i n f e c t i o n , headaches and an 
e p i s o d e o f d i a r r h e a , nausea and v o m i t i n g . 

We c o n s i d e r Nelson's s t a t e m e n t s t o be i n s u f f i c i e n t t o p r o v e a c a u s a l con­
n e c t i o n between c l a i m a n t ' s 1984 compensable i n j u r y and t h e m e d i c a l s e r v i c e s a t 
i s s u e . Even i f we c o u l d c o n s t r u e Dr. Nelson's o p i n i o n as i n d i c a t i n g t h a t t h e 
compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f her c u r r e n t back problems 
and r e s u l t i n g need f o r t r e a t m e n t , h i s o p i n i o n l a c k s e x p l a n a t i o n and a n a l y s i s and 
i s t h e r e f o r e n o t p e r s u a s i v e . See Moe v. C e i l i n g Systems, 44 Or App 429, 433 
( 1 9 8 0 ) . We f i n d t h e s e o m i s s i o n s p a r t i c u l a r l y n o t e w o r t h y when c o n s i d e r e d i n 
l i g h t o f t h e c o n t r a r y m e d i c a l o p i n i o n s and c l a i m a n t ' s complex m e d i c a l and psy­
c h o l o g i c a l h i s t o r y . 

Dr. H o l l a n d , p s y c h i a t r i s t , examined c l a i m a n t f o r t h e purpose o f d e t e r m i n ­
i n g w h e t h e r a p s y c h o l o g i c a l c o n d i t i o n e x i s t e d w h i c h was c a u s a l l y r e l a t e d t o 
c l a i m a n t ' s o c c u p a t i o n a l i n j u r y . (Ex. 4 8 ) . Dr. H o l l a n d c o n c l u d e d t h a t c l a i m ­
a n t ' s p s y c h i a t r i c problems p r e e x i s t e d t h e d a t e o f i n j u r y and bo r e no c a u s a l 
r e l a t i o n s h i p t o t h e i n j u r y . Dr. H o l l a n d s u b s e q u e n t l y added t h a t he d i d n o t f i n d 
a m a t e r i a l c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s compensable i n j u r y and h e r 
c u r r e n t p a i n d i s o r d e r . He o p i n e d t h a t , b u t f o r c l a i m a n t ' s p r e e x i s t i n g psycho­
l o g i c a l p r o b l e m s , o b e s i t y and t h e p s y c h o s o c i a l s t r e s s o r s i n her p e r s o n a l l i f e , 
c l a i m a n t w o u l d n o t be c u r r e n t l y m a n i f e s t i n g a m y o f a s c i a l p a i n syndrome. (Ex. 
5 0 ) . Dr. H o l l a n d i d e n t i f i e d t h e s e s i g n i f i c a n t p s y c h o s o c i a l s t r e s s o r s as t h e 
u n i n s u r e d l o s s o f c l a i m a n t ' s home t o f i r e , her b r o t h e r - i n - l a w ' s d e a t h f r o m can­
c e r , h e r t r e a t m e n t f o r a l c o h o l i s m , t h e m o l e s t a t i o n o f her d a u g h t e r by a y o u t h 
c o u n s e l o r , and t h e d e a t h o f her s i s t e r - i n - l a w i n an a u t o m o b i l e a c c i d e n t . (Ex. 
48-8, 9 ) . We f i n d Dr. H o l l a n d ' s o p i n i o n t o be b o t h t h o r o u g h and w e l l reasoned. 
C o n s e q u e n t l y , we f i n d i t p e r s u a s i v e . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 
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Dr. Mahoney, i n t e r n i s t , t r e a t e d c l a i m a n t i n 1984 and 1985. A l t h o u g h he 
had n o t examined c l a i m a n t s i n c e J u l y 1985, Mahoney o p i n e d t h a t t h e r e was no 
m a t e r i a l c a u s a l r e l a t i o n s h i p between t h e compensable i n j u r y and c l a i m a n t ' s c u r ­
r e n t low back c o n d i t i o n . Dr. Mahoney e x p l a i n e d t h a t when he saw c l a i m a n t f o r 
h e r low back c o n d i t i o n she was h a v i n g severe s i t u a t i o n a l d e p r e s s i o n as a r e s u l t 
o f a v e r y d i f f i c u l t home s i t u a t i o n . He o p i n e d t h a t t h e s e s i t u a t i o n a l problems 
were t h e p r i m a r y c a u s a l f a c t o r i n c l a i m a n t ' s low back p a i n . (Ex. 5 1 ) . 

Dr. A f f l e y , an o c c u p a t i o n a l m e d i c i n e c o n s u l t a n t , p e r f o r m e d a f i l e r e v i e w 
and t e s t i f i e d a t h e a r i n g . Dr. A f f l e y concluded t h a t i n t h e normal c o u r s e o f 
e v e n t s , c l a i m a n t ' s 1984 s t r a i n s h o u l d have r e s o l v e d i n a p e r i o d o f s e v e r a l days 
o r weeks. Dr. A f f l e y l i s t e d c l a i m a n t ' s herpes z o s t e r i n f e c t i o n , o b e s i t y and 
s o c i a l s t r e s s o r s as o t h e r p o t e n t i a l causes o f c l a i m a n t ' s c o n t i n u e d back p a i n . 
C o n s e q u e n t l y , Dr. A f f l e y o p i n e d t h a t c l a i m a n t ' s symptoms r e q u i r i n g t r e a t m e n t 
were l a r g e l y r e l a t e d t o l i f e s t r e s s e s and n o t t o her 1984 compensable i n j u r y . 

C o n s i d e r i n g t h e c o n t r a r y m e d i c a l o p i n i o n s , e s p e c i a l l y t h e p e r s u a s i v e o p i n ­
i o n o f Dr. H o l l a n d , we c o n c l u d e t h a t Dr. Nelson's c o n c l u s o r y s t a t e m e n t s c o n c e r n ­
i n g a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s 1984 compensable i n j u r y and h e r 
c u r r e n t low back c o n d i t i o n a r e i n s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t ' s com­
p e n s a b l e i n j u r y i s a m a t e r i a l cause o f her c u r r e n t need f o r m e d i c a l s e r v i c e s . 
C o n s e q u e n t l y , we h o l d t h a t t h e r e q u e s t e d m e d i c a l s e r v i c e s d e n i e d by t h e em­
p l o y e r ' s d e n i a l s a r e n o t compensable. 

I n l i g h t o f t h i s d e c i s i o n , we need n o t address c l a i m a n t ' s e n t i t l e m e n t t o 
an a t t o r n e y f e e f o r f i n a l l y p r e v a i l i n g a g a i n s t t h e employer's d e n i a l s a f t e r r e ­
mand. Inasmuch as c l a i m a n t has n o t p r e v a i l e d a g a i n s t t h e d e n i a l s a f t e r remand, 
t h e i s s u e i s moot. 

A c c o r d i n g l y on r e c o n s i d e r a t i o n , we r e v e r s e t h a t p o r t i o n o f t h e Referee's 
o r d e r d a t e d March 3 1 , 1989 w h i c h s e t a s i d e t h e employer's October 25, 1988 
d e n i a l . The d e n i a l i s r e i n s t a t e d and u p h e l d . I n a d d i t i o n , we r e v e r s e t h e Ref­
e r e e ' s o r d e r t o t h e e x t e n t t h a t t h e employer's November 15, 1988 d e n i a l was s e t 
a s i d e i n i t s e n t i r e t y . The d e n i a l i s r e i n s t a t e d and u p h e l d t o t h e e x t e n t t h a t 
i t d e n i e d c l a i m a n t ' s " c u r r e n t t r e a t m e n t needs." C o n s i s t e n t w i t h t h e c o u r t ' s 
d e c i s i o n , t h a t p o r t i o n o f t h e d e n i a l which d e n i e d r e s p o n s i b i l i t y f o r "any d i s ­
a b i l i t y as compensably r e l a t e d t o t h i s i n j u r y " remains s e t a s i d e as p r o s p e c t i v e . 

As a r e s u l t o f t h i s d e c i s i o n , t h e Referee's a t t o r n e y f e e award f o r p r e ­
v a i l i n g a t h e a r i n g a g a i n s t t h e d e n i a l s and our p r i o r a t t o r n e y f e e award f o r s e r ­
v i c e s on r e v i e w s h a l l be m o d i f i e d . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t . f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e p r o s p e c t i v e p o r t i o n 
o f t h e e m p loyer's November 15, 1988 d e n i a l i s $750 and a r e a s o n a b l e f e e f o r s e r ­
v i c e s on r e v i e w c o n c e r n i n g t h e s u c c e s s f u l defense o f t h a t i s s u e i s $300. Both 
f e e s s h a l l be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r ­
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d 
and c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e , 
and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
EDGAR A. POWELL, Claimant 
WCB Case No. 90-21034 

ORDER ON REVIEW 
Coons, e t a l . , C l aimant A t t o r n e y s 

Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Q u i l l i n a n ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n a t 
C4-5 on t h e b a s i s o f r e s j u d i c a t a . Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t p o r ­
t i o n o f t h e Refer e e ' s o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s 
m e d i c a l s e r v i c e s c l a i m f o r L l - 2 s u r g e r y . .On r e v i e w , t h e i s s u e s a r e r e s j u d i c a t a 
and c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment. 

We agree t h a t SAIF i s p r e c l u d e d from d e n y i n g c o m p e n s a b i l i t y o f c l a i m a n t ' s 
C4-5 c e r v i c a l c o n d i t i o n on t h e b a s i s o f i s s u e p r e c l u s i o n . The i s s u e o f whether 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n , a t a l l l e v e l s , i s compensably r e l a t e d t o t h e i n ­
d u s t r i a l i n j u r y was l i t i g a t e d i n t h e e a r l i e r Referee's o r d e r i n w h i c h he fo u n d 
t h a t t h e i n d u s t r i a l i n j u r y had worsened c l a i m a n t ' s c e r v i c a l s p o n d y l o s i s . The 
e a r l i e r R e f e r e e ' s o r d e r has become f i n a l as a m a t t e r o f law. T h e r e f o r e , SAIF i s 
p r e c l u d e d f r o m d e n y i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n . See 
Drews v. EBI Companies, 310 Or 134 (19 9 0 ) ; N o r t h Clackamas School D i s t r i c t v. 
Wh i t e , 305 Or 48, on rec o n 305 Or 468 (19 8 8 ) . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e C4-5 c e r v i c a l c o n d i t i o n i s $1,000, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 3, 1991 i s a f f i r m e d . For s e r v i c e s on r e ­
v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $1,000, p a y a b l e 
by t h e SAIF C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
PENNY L. WILSON, Claimant 
WCB Case No. 90-14232 

ORDER ON REVIEW 
Douglas S. Hess, Claimant A t t o r n e y 
M i l l e r , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a psy­
c h i a t r i c c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 
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FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t e x c e p t f o r t h e l a s t s entence o f 
t h e f i f t h p a r a g r a p h on page 2, t h e f i r s t f u l l sentence a p p e a r i n g on page 3, t h e 
l a s t two sentences o f t h e t h i r d p a ragraph on page 3, t h e f o u r t h p a r a g r a p h on 
page 4, and t h e f i r s t two paragraphs on page 5. 

CONCLUSIONS OF LAW AND OPINION 

Under ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) , " o c c u p a t i o n a l d i s e a s e " i n c l u d e s any m e n t a l d i s o r ­
d e r w h i c h r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n p h y s i c a l o r m e n t a l d i s a b i l i t y 
o r d e a t h . The wor k e r must prove t h a t employment c o n d i t i o n s were t h e m a j o r con­
t r i b u t i n g cause o f t h e d i s e a s e and e s t a b l i s h i t s e x i s t e n c e w i t h m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.802(2). A d d i t i o n a l l y , t h e employment 
c o n d i t i o n s p r o d u c i n g t h e m e n t a l d i s o r d e r must e x i s t i n a r e a l and o b j e c t i v e 
sense and must n o t be g e n e r a l l y i n h e r e n t i n ev e r y w o r k i n g s i t u a t i o n ; t h e r e must 
be a d i a g n o s i s o f a m e n t a l o r e m o t i o n a l d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d 
i n t h e m e d i c a l o r p s y c h o l o g i c a l community; and t h e r e must be c l e a r and c o n v i n c ­
i n g e v i d e n c e t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n t h e c o u r s e o f employ­
ment. ORS 6 5 6 . 8 0 2 ( 3 ) ( a ) - ( d ) . 

The employer a s s e r t s t h a t c l a i m a n t f a i l e d t o pro v e t h a t employment c o n d i ­
t i o n s were t h e major c o n t r i b u t i n g cause o f her me n t a l c o n d i t i o n and t h a t t h e r e 
was n o t c l e a r a n d . c o n v i n c i n g evidence t h a t her me n t a l d i s o r d e r a r o s e o u t o f and 
i n t h e c o u r s e o f employment. S p e c i f i c a l l y , t h e employer contends t h a t c l a i m a n t 
began e x p e r i e n c i n g d e p r e s s i o n i n January 1990, a t w h i c h t i m e she was i n S p e c i a l 
H a n d l i n g and n o t e x p e r i e n c i n g j o b s t r e s s , and t h a t she e x p e r i e n c e d o f f - t h e - j o b 
s t r e s s o r s , i n c l u d i n g a l o n g e r d r i v e commute. We agree. 

C l a i m a n t a t t r i b u t e s t h e s t r e s s she e x p e r i e n c e d t o her work i n c o l l e c t i o n s 
and t h e i n t r o d u c t i o n o f t h e a u t o d i a l e r system. However, t h e r e c o r d e s t a b l i s h e s 
t h a t c l a i m a n t , i n f a c t , began e x p e r i e n c i n g d e p r e s s i o n i n January 1990, b e f o r e 
c l a i m a n t was asked t o t r a n s f e r t o t h e c o l l e c t i o n s d e p a r t m e n t . (Ex. 7A-1). A t 
t h a t t i m e , because c l a i m a n t ' s d e p r e s s i o n appeared t o be c y c l i c , a p h y s i o l o g i c a l 
e x p l a n a t i o n was c o n s i d e r e d . Moreover, on March 12, 1990, c l a i m a n t was r e f e r r e d 
f o r an " u r g e n t " m e n t a l h e a l t h c o n s u l t a t i o n by P. F l e u r y , a nur s e p r a c t i t i o n e r . 
(Ex. 7 ) . C l a i m a n t s u b s e q u e n t l y saw Susan Hook, M.S., who r e p o r t e d t h a t c l a i m a n t 
e x p e r i e n c e d a "major d e p r e s s i v e e p i s o d e " on a p p r o x i m a t e l y March 9, 1990. (Ex. 
7A-1). However, i t was n o t u n t i l A p r i l 16, 1990, t h a t t h e a u t o d i a l e r system 
went on l i n e . ( T r . a t 8 9 ) . 

Moreover, we agree t h a t t h e m e d i c a l e v i d e n c e shows t h a t c l a i m a n t ' s m e n t a l 
c o n d i t i o n was, i n s i g n i f i c a n t p a r t , caused by an i n c r e a s e d d r i v i n g commute f r o m 
a l o c a l 10-minute d r i v e on P o r t l a n d ' s e a s t s i d e t o a 30-minute c r o s s - t o w n commute 
w h i c h c l a i m a n t f o u n d e x t r e m e l y s t r e s s f u l . From t h e o u t s e t , n u r s e p r a c t i t i o n e r 
F l e u r y r e c o u n t e d two f a c t o r s which c l a i m a n t a t t r i b u t e d t o c a u s i n g h e r d i s t r e s s : 
" I have been g e t t i n g v e r y f r i g h t e n e d about d r i v i n g t o work and t h e p r e s s u r e a t 
work i s r e a l l y u p s e t t i n g me * * *." S i m i l a r l y , Susan Hook, who saw c l a i m a n t on 
a w e e k l y b a s i s , i d e n t i f i e d " r e c e n t s t r e s s e s " t o i n c l u d e a l o n g e r d r i v e commute, 
as w e l l as a t u r n o v e r i n her j o b ' s management team and t h e i n t r o d u c t i o n o f t h e 
a u t o d i a l e r . (Ex 7A-1). F u r t h e r , Dr. Turco, who conducted an i n d e p e n d e n t psy­
c h i a t r i c e x a m i n a t i o n o f c l a i m a n t , a t t r i b u t e d c l a i m a n t ' s a d j u s t m e n t d i s o r d e r t o 
t h r e e f a c t o r s , i n c l u d i n g t h e commute, t h e a u t o d i a l e r , and " t h e g e n e r a l ' b u r n o u t ' 
f e e l i n g w i t h c o l l e c t i o n s . " (Ex 22 - 8 ) . Moreover, i n h i s r e p o r t , Turco d e s c r i b e d 
i n c o n s i d e r a b l e d e t a i l t h e s t r e s s c l a i m a n t e x p e r i e n c e d as a r e s u l t o f her new, 
ext e n d e d commute. The h i s t o r y r e c o u n t e d by Turco i n c l u d e d t h e f a c t t h a t c l a i m ­
a n t had p r e v i o u s l y t u r n e d down a j o b o f f e r w i t h t h e employer because i t r e q u i r e d 
a downtown commute; t h a t , on a r r i v a l a t work i n t h e morning and r e t u r n i n g home 
a t n i g h t , c l a i m a n t needed t o remain i n her c a r f o r 15 mi n u t e s i n o r d e r t o s t o p 
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s h a k i n g and t o r e c o v e r f r o m her commute; and t h a t c l a i m a n t had changed her ap­
p o i n t m e n t w i t h Turco so t h a t a f r i e n d c o u l d d r i v e her t o t h e downtown P o r t l a n d 
a p p o i n t m e n t r a t h e r t h a n d r i v i n g h e r s e l f . F i n a l l y , Turco n o t e d t h a t c l a i m a n t 
w o u ld t u r n down any subsequent j o b o f f e r w i t h t h e employer a t i t s B e a v e r t o n 
o f f i c e because she views t h e d r i v i n g as b e i n g much t o o s t r e s s f u l . 

We a r e , t h e r e f o r e , persuaded t h a t t h e commute was a s i g n i f i c a n t f a c t o r i n 
c a u s i n g c l a i m a n t ' s m e n t a l c o n d i t i o n . We f u r t h e r c o n c l u d e t h a t c l a i m a n t ' s com­
mute i s n o t a c o g n i z a b l e w o r k - r e l a t e d s t r e s s o r under ORS 656.802. See Gwin v. 
L i b e r t y N o r t h w e s t I n s . Co., 105 Or App 171 ( 1 9 9 1 ) ( i n j u r i e s o c c u r r i n g w h i l e t r a v ­
e l i n g t o and f r o m work a r e n o t g e n e r a l l y compensable). A l t h o u g h b o t h Hook and 
Turco r e p o r t t h a t t h e r e were w o r k - r e l a t e d causes f o r c l a i m a n t ' s m e n t a l - c o n d i t i o n 
— n a m e l y , t h e a u t o d i a l e r and c o l l e c t i o n s w o r k — n e i t h e r o f them e x p l a i n s t h e 
r e l a t i v e c o n t r i b u t i o n o f each o f t h e f a c t o r s , i n c l u d i n g t h e commute. I n t h i s 
r e g a r d , i t i s c l a i m a n t ' s burden t o prove by c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
w o r k - r e l a t e d f a c t o r s were t h e major c o n t r i b u t i n g cause o f her m e n t a l d i s o r d e r . 
K a t h e r i n e E. Thrash, 43 Van N a t t a 846 (19 9 1 ) . I n t h e absence o f an e x p l a n a t i o n 
o f t h e w e i g h t t o be g i v e n t h e v a r i o u s f a c t o r s , and i n l i g h t o f t h e a p p a r e n t s i g ­
n i f i c a n c e o f t h e commute as a c o n t r i b u t i n g f a c t o r , t h e r e c o r d i s n o t " f r e e f r o m 
c o n f u s i o n , f u l l y i n t e l l i g i b l e and d i s t i n c t " t o t h e e f f e c t t h a t c o g n i z a b l e work 
c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n . R i l e y 
H i l l G e n e r a l C o n t r a c t o r s , I n c . v. Tandy Corp., 303 Or 390 ( 1 9 8 7 ) . T h e r e f o r e , 
because t h e m e d i c a l e v i d e n c e f a i l s t o demonstrate t h a t employment c o n d i t i o n s 
a l o n e were t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s m e n t a l d i s o r d e r , we a r e 
u n a b l e t o c o n c l u d e t h a t h er c l a i m i s compensable. 

Because we co n c l u d e t h a t c l a i m a n t f a i l e d t o pro v e t h a t employment c o n d i ­
t i o n s were t h e major c o n t r i b u t i n g cause o f her menta l c o n d i t i o n , we do n o t ad­
d r e s s t h e employer's r e m a i n i n g a s s e r t i o n s t h a t c l a i m a n t f a i l e d t o p r o v e t h a t em­
ploy m e n t c o n d i t i o n s c a u s i n g her mental d i s o r d e r e x i s t e d i n a r e a l and o b j e c t i v e 
sense and t h a t t h e a l l e g e d employment c o n d i t i o n s a r e n o t g e n e r a l l y i n h e r e n t i n 
a l l w o r k i n g s i t u a t i o n s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 27, 1991 i s r e v e r s e d . The employer's 
d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's a t t o r n e y f e e award i s r e v e r s e d . 

J a n u a r y 17, 1992 C i t e as 44 Van N a t t a 87 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN E. WILSON, Claimant 

WCB Case No. Cl-02707 
ORDER DENYING RECONSIDERATION 

Malagon, e t a l . , C laimant A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

On December 16, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e ab o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d ­
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u ­
t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens­
a b l e i n j u r y . 

By o r d e r d a t e d December 24, 1991, t h e Board d i s a p p r o v e d t h e p a r t i e s ' C l a i m 
D i s p o s i t i o n Agreement (CDA) on t h e b a s i s t h a t t h e agreement p r o v i d e d f o r an a t ­
t o r n e y f e e i n excess o f t h e l i m i t s e t by OAR 438-15-052, w i t h o u t an i n d i c a t i o n 
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o f e x t r a o r d i n a r y c i r c u m s t a n c e s . C l a i m a n t ' s c o u n s e l has r e q u e s t e d r e c o n s i d e r a ­
t i o n o f o u r o r d e r c o n t e n d i n g t h a t c l a i m a n t ' s a t t o r n e y f e e i s n o t e x c e s s i v e . 

The Board may r e c o n s i d e r f i n a l o r d e r s under ORS 656.236, p r o v i d e d t h a t t h e 
m o t i o n f o r r e c o n s i d e r a t i o n i s f i l e d w i t h i n t e n days o f t h e d a t e o f m a i l i n g o f 
t h e o r d e r . OAR 4 3 8 - 0 9 - 0 3 5 ( 2 ) ( a ) 
and ( 1 ) . 

Here, t h e d i s a p p r o v a l o r d e r was m a i l e d on December 24, 1991, and c l a i m ­
a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n was f i l e d on January 6, 1991, t h i r t e e n days 
a f t e r t h e d a t e o f m a i l i n g o f t h e o r d e r . Thus, t h e Board f i n d s t h a t c l a i m a n t ' s 
r e q u e s t f o r r e c o n s i d e r a t i o n was n o t t i m e l y f i l e d i n accordance w i t h OAR 438-09-
0 3 5 ( 1 ) . 

C o n s e q u e n t l y , we d e c l i n e t o c o n s i d e r t h e m o t i o n f o r r e c o n s i d e r a t i o n . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL H. MCDONALD, Claimant 

WCB Case Nos. 90-19825, 90-19343, 90-08551, 90-19824 & 90-08652 
ORDER ON REVIEW 

G a t t i , e t a l . , Claimant A t t o r n e y s 
D a r r y l Nelson, Defense A t t o r n e y 

VavRosky, e t a l . , Defense A t t o r n e y s 
J a n e l l e I r v i n g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee McCullough's o r d e r 
w h i c h : (1) d e c l i n e d t o award an assessed a t t o r n e y f e e f o r t h e SAIF Corpora­
t i o n ' s r e s c i s s i o n o f t h e c o m p e n s a b i l i t y p o r t i o n o f i t s March 22, 1990 d e n i a l ; 
and (2) d e c l i n e d t o award an assessed a t t o r n e y f e e f o r s e t t i n g a s i d e L i b e r t y 
N o r t h w e s t ' s October 5, 1990 r e s p o n s i b i l i t y d e n i a l . On r e v i e w , t h e i s s u e i s 
a t t o r n e y f e e s . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee, w i t h t h e f o l l o w i n g s u p p l e ­
m e n t a t i o n . 

C o n c e r n i n g SAIF's c o m p e n s a b i l i t y r e s c i s s i o n , we agree w i t h t h e Referee's 
c o n c l u s i o n t h a t t h e r e c o r d f a i l s t o e s t a b l i s h t h a t s e r v i c e s r e n d e r e d by c l a i m ­
a n t ' s c o u n s e l were i n s t r u m e n t a l i n o b t a i n i n g SAIF's r e s c i s s i o n . Or Laws 1991, 
SB 540. We a c c o r d i n g l y a f f i r m t h e Referee on t h i s b a s i s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 15, 1991 i s a f f i r m e d . 

J a nuary 15, 1992 C i t e as 44 Van N a t t a 89 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RAYMOND THORNSBERRY, Claimant 

Own M o t i o n No. 66-0298M 
OWN MOTION ORDER 

R o l l , e t a l . , Claimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t s u b m i t t e d a c l a i m f o r m e d i c a l s e r v i c e s and t e m p o r a r y t o t a l d i s ­
a b i l i t y b e n e f i t s f o r an a l l e g e d worsening o f h i s October 1, 1953 i n d u s t r i a l i n ­
j u r y , i n w h i c h he e x p e r i e n c e d a crushed p e l v i s w i t h b i l a t e r a l s a c r o i l i a c d i s l o ­
c a t i o n , a l a c e r a t e d u r i n a r y b l a d d e r , m u l t i p l e a b r a s i o n s , and p a r a l y s i s o f t h e 
l e f t l o w e r e x t r e m i t y . On March 7, 1990 c l a i m a n t had a t o t a l r i g h t h i p a r t h r o ­
p l a s t y . SAIF has f a i l e d t o p r o v i d e a recommendation r e g a r d i n g t h i s c l a i m . See 
OAR 438-12-030. 

For c o n d i t i o n s r e s u l t i n g from a compensable i n j u r y o c c u r r i n g b e f o r e Jan­
u a r y 1, 1966, t h e Board may a u t h o r i z e t h e payment o f m e d i c a l b e n e f i t s . ORS 
6 5 6 . 2 7 8 ( 1 ) ( b ) . I n 1986, c l a i m a n t developed i n c r e a s i n g p a i n i n h i s r i g h t l e g and 
h i p . (Dr. Whitney's l e t t e r o f May 14, 1986). Dr. Whitney r e q u e s t e d a r i g h t 
t o t a l h i p r e p l a c e m e n t and knee s u r g e r y . ( L e t t e r o f June 30, 1986). By a Febu-
r a r y 19, 1987 Own M o t i o n Order, we found no r e l a t i o n s h i p between c l a i m a n t ' s 
r i g h t h i p and l e g problems and h i s 1953 i n j u r y and de n i e d c l a i m a n t ' s r e q u e s t f o r 
m e d i c a l s e r v i c e s and r e l a t e d temporary d i s a b i l i t y compensation. By a November 
17, 1989 l e t t e r , SAIF d e n i e d an October 18, 1989 r e q u e s t f o r t o t a l r i g h t h i p 
a r t h r o p l a s t y on t h e b a s i s t h a t t h i s was t h e same s u r g e r y f o r t h e same body p a r t 
t h a t was d e n i e d i n our p r i o r o r d e r . 



90 Raymond T h o r n s b e r r v , 44 Van N a t t a 89 (1992) 

C l a i m a n t proceeded w i t h t h e s u r g e r y on March 7, 1990, w h i c h i s t h e s u b j e c t 
o f t h i s r e q u e s t . We are p r e c l u d e d from r e l i t i g a t i n g c l a i m s and i s s u e s p r e v i ­
o u s l y a d j u d i c a t e d . See Drews v. EBI Companies, 310 Or 134 ( 1 9 9 0 ) ; F r e d L o t f i , 
43 Van N a t t a 430 1991. Here, because t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t l e g 
and h i p c o n d i t i o n was foun d t o be u n r e l a t e d t o c l a i m a n t ' s 1953 i n d u s t r i a l i n ­
j u r y , and because t h e c u r r e n t c o n d i t i o n f o r which c l a i m a n t r e q u e s t s b e n e f i t s i s 
t h e same c o n d i t i o n f o r w h i c h he r e q u e s t e d b e n e f i t s i n 1987, we deny t h e reopen­
i n g o f c l a i m a n t ' s c l a i m . 

I T IS SO ORDERED. 

Janu a r y 2 1 , 1992 C i t e as 44 Van N a t t a 90 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DIANE T. DAWES, Claimant 
WCB Case No. 90-01550 

ORDER ON REVIEW 
Olson, e t a l . , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee K i n s l e y ' s o r d e r t h a t : (1) f o u n d t h a t 
her c l a i m had n o t been p r e m a t u r e l y c l o s e d ; (2) i n c r e a s e d her s c h e d u l e d permanent 
d i s a b i l i t y award f o r her l e f t f o r e a r m c o n d i t i o n f r o m 5 p e r c e n t (7.5 d e g r e e s ) , as 
awarded by D e t e r m i n a t i o n Order, t o 10 p e r c e n t (15 d e g r e e s ) ; and (3) i n c r e a s e d 
her s c h e d u l e d permanent d i s a b i l i t y award f o r her r i g h t f o r e a r m c o n d i t i o n f r o m 5 
p e r c e n t (7.5 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 10 p e r c e n t (15 de­
gr e e s ) . On r e v i e w , t h e i s s u e s a r e premature c l o s u r e and e x t e n t o f sc h e d u l e d 
permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 
Premature c l o s u r e 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t h er c l a i m was 
p r e m a t u r e l y c l o s e d . We agree w i t h t h e Referee, however, we base o u r c o n c l u s i o n 
upon t h e f o l l o w i n g a n a l y s i s . 

I t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t she was n o t m e d i c a l l y s t a t i o n a r y 
when t h e c l a i m was c l o s e d . B e r l i n e r v. Weyerhaeuser, 54 Or App 624, 628 ( 1 9 8 1 ) . 
The r e s o l u t i o n o f t h e m e d i c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l q u e s t i o n 
w h i c h must be r e s o l v e d based on competent m e d i c a l e v i d e n c e . Harmon v. SAIF, 54 
Or App 121, 125 ( 1 9 8 5 ) . We e v a l u a t e c l a i m a n t ' s c o n d i t i o n and t h e r e a s o n a b l e ex­
p e c t a t i o n o f improvement as o f t h e d a t e o f c l o s u r e . A l v a r e z v. GAB Busin e s s 
S e r v i c e s , 72 Or App 524 (1 9 8 5 ) . 

C l a i m a n t contends t h a t she was not m e d i c a l l y s t a t i o n a r y on November 13, 
1989, t h e d a t e o f c l o s u r e . Claimant argues t h a t Dr. Knox, her t r e a t i n g p h y s i ­
c i a n as o f October 24, 1989, has r e p o r t e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a ­
t i o n a r y and has n o t been m e d i c a l l y s t a t i o n a r y s i n c e he began s e e i n g h e r on t h a t 
d a t e . C l a i m a n t contends t h a t t h e m e d i c a t i o n s and p h y s i c a l t h e r a p y p r e s c r i b e d by 
Dr. Knox a l s o i n d i c a t e t h a t t h e r e was a rea s o n a b l e e x p e c t a t i o n o f improvement. 
F i n a l l y , c l a i m a n t a s s e r t s t h a t s t a t e m e n t s made by Dr. Karasek and Dr. J e w e l l 
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t h a t c l a i m a n t ' s symptoms would g r a d u a l l y r e s o l v e s u p p o r t s her c o n t e n t i o n t h a t 
o t h e r p h y s i c i a n s had a re a s o n a b l e e x p e c t a t i o n t h a t her c o n d i t i o n w o u ld improve. 

We do n o t agree t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y on t h e d a t e o f 
c l o s u r e . S i n c e her c l a i m was reopened, c l a i m a n t ' s c o n d i t i o n had been f o u n d t o 
be m e d i c a l l y s t a t i o n a r y by Drs. C o l e t t i , Chester and J e w e l l . I n May 1989, Dr. 
Che s t e r r e p o r t e d c l a i m a n t ' s " p s y c h o s o c i a l c o n t r i b u t i o n t o i m p a i r m e n t " and her 
symptom a m p l i f i c a t i o n d u r i n g e x a m i n a t i o n . Dr. Chester recommended c l a i m c l o s ­
u r e . I n J u l y 1989, Dr. J e w e l l , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e p o r t e d t h a t he 
agreed w i t h Dr. C h e s t e r ' s r e p o r t and concluded t h a t i t would be t o c l a i m a n t ' s 
b e n e f i t t o c l o s e her c l a i m . F i n a l l y , on October 12, 1989, Dr. Cohen examined 
c l a i m a n t and r e p o r t e d t h a t c l a i m a n t d i d n o t need f u r t h e r t r e a t m e n t . Dr. Cohen 
a l s o recommended c l o s u r e o f t h e c l a i m . 

We a r e n o t persuaded by t h e r e p o r t o f Dr. Knox, who became c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n on October 24, 1989. I n November 1990, Dr. Knox r e p o r t e d 
t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and she had never been m e d i c a l l y s t a ­
t i o n a r y s i n c e he began t r e a t i n g her i n 1989. We agree w i t h t h e Referee's r e a ­
s o n i n g t h a t Dr. Knox's o p i n i o n i s n o t p e r s u a s i v e as he was p r i m a r i l y t r e a t i n g 
her f o r c o n d i t i o n s o t h e r t h a n her accepted b i l a t e r a l arm c o n d i t i o n . Moreover, 
Dr. Knox has n o t addressed t h e o p i n i o n s o f t h e o t h e r p h y s i c i a n s , i n c l u d i n g t h a t 
o f Dr. J e w e l l , c l a i m a n t ' s p r e v i o u s t r e a t i n g p h y s i c i a n , who have a l l r e p o r t e d 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and have recommended c l a i m c l o s u r e . 

F i n a l l y , a l t h o u g h c l a i m a n t concedes t h a t Dr. Knox has n o t been a b l e t o 
s u c c e s s f u l l y t r e a t her b i l a t e r a l arm c o n d i t i o n , c l a i m a n t contends t h a t t h e i s s u e 
i s w h ether o r n o t t h e r e was a rea s o n a b l e e x p e c t a t i o n o f improvement. We agree 
w i t h t h e R e f e r e e t h a t , t h r o u g h o u t Dr. Knox's t r e a t m e n t , c l a i m a n t ' s c o n d i t i o n has 
remained unchanged. Fu r t h e r m o r e , we conclude t h a t t h e p e r s u a s i v e m e d i c a l e v i ­
dence e s t a b l i s h e s t h a t , as o f t h e d a t e o f c l a i m c l o s u r e , t h e r e was no r e a s o n a b l e 
e x p e c t a t i o n t h a t c l a i m a n t ' s c o n d i t i o n would improve. A c c o r d i n g l y , we a f f i r m t h e 
R e f e r e e on t h e i s s u e o f premature c l o s u r e . 

E x t e n t o f sc h e d u l e d d i s a b i l i t y 

We a f f i r m t h e Referee on t h e i s s u e o f e x t e n t o f schedul e d permanent d i s ­
a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 28, 1991 i s a f f i r m e d . 

J a nuary 2 1 , 1992 C i t e as 44 Van N a t t a 91 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CHRISTINE A. DEGRAUW, Claimant 

WCB Case No. 90-18720 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
D a r r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r w h i c h d i s m i s s e d 
c l a i m a n t ' s h e a r i n g r e q u e s t , f i n d i n g t h a t t h e Board does n o t have j u r i s d i c t i o n t o 
e v a l u a t e whether c l a i m a n t ' s c l a i m i s d i s a b l i n g u n t i l t h e E v a l u a t i o n D i v i s i o n has 
c l a s s i f i e d i t as n o n d i s a b l i n g and c l a i m a n t has appealed t h e r e o n . The i s s u e on 
r e v i e w i s j u r i s d i c t i o n . We a f f i r m . 
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FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s . " 

CONCLUSION OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t where a c l a i m i s n o t c l a s s i f i e d as n o n d i s a b l i n g 
u n t i l o v e r a y e a r a f t e r i t has been f i l e d and over a year a f t e r t h e d a t e o f i n ­
j u r y o r o c c u p a t i o n a l d i s e a s e , s e c t i o n s 48(1) and (2) o f Oregon Laws ( S p e c i a l 
S e s s i o n , c h a p t e r 2, wh i c h s t a t e t h a t t h e worker has one year f r o m t h e d a t e o f 
i n j u r y t o r e q u e s t r e c l a s s i f i c a t i o n o f a n o n d i s a b l i n g c l a i m t o d i s a b l i n g , do n o t 
a p p l y . We agr e e , b u t o f f e r t h e f o l l o w i n g a n a l y s i s . 

S e c t i o n 48(3) p r o v i d e s , i n p e r t i n e n t p a r t : 

"A c l a i m f o r a n o n d i s a b l i n g i n j u r y s h a l l n o t be r e p o r t e d t o 
t h e d i r e c t o r by t h e i n s u r e r o r s e l f - i n s u r e d employer e x c e p t : 

> • * * * * 

" ( c ) When t h e worker o b j e c t s t o a d e c i s i o n t h a t t h e i n j u r y i s 
n o n d i s a b l i n g and r e q u e s t s a d e t e r m i n a t i o n t h e r e o n . . . ." 

S e c t i o n 4 8 ( 3 ) ( c ) does n o t r e s t r i c t c l a i m a n t t o a t i m e l i m i t i n w h i c h t o 
con t e n d a n o n d i s a b l i n g c l a i m i s d i s a b l i n g . A c c o r d i n g l y , c l a i m a n t may make a r e ­
q u e s t o f t h e E v a l u a t i o n S e c t i o n f o r a d e t e r m i n a t i o n o f d i s a b l i n g s t a t u s o f her 
i n i t i a l c l a i m . We conclu d e t h a t we do not have j u r i s d i c t i o n u n t i l c l a i m a n t 
f i r s t e x h a u s t s t h e a d m i n i s t r a t i v e remedy as p r o v i d e d f o r i n S e c t i o n 4 8 ( 3 ) ( c ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 20, 1991 i s a f f i r m e d . 

J a nuary 22, 1992 C i t e as 44 Van N a t t a 92 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RALPH B. DePAUL, Claimant 
WCB Case No. 86-14571 

CORRECTED ORDER ON REVIEW 
D a r y l l E. K l e i n , Claimant A t t o r n e y 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daughtry's o r d e r w h i c h d i s m i s s e d 
c l a i m a n t ' s h e a r i n g r e q u e s t . On r e v i e w , t h e i s s u e i s j u r i s d i c t i o n . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t was compensably i n j u r e d i n 1979. SAIF d e n i e d an a g g r a v a t i o n o f 
t h e 1979 i n j u r y on January 24, 1986, On February 26, 1986, c l a i m a n t , p r o se, 
r e q u e s t e d a h e a r i n g on SAIF's a g g r a v a t i o n d e n i a l . On May 23, 1986, c l a i m a n t , 
t h e n r e p r e s e n t e d by c o u n s e l , f i l e d a supplemental r e q u e s t f o r h e a r i n g t o appeal 
a June 3, 1985 D e t e r m i n a t i o n Order. On J u l y 9, 1986, c l a i m a n t f i l e d a second 
s u p p l e m e n t a l r e q u e s t f o r h e a r i n g , r a i s i n g p e n a l t i e s and a t t o r n e y f e e s f o r u n r e a ­
s o n a b l e d e n i a l . On J u l y 17, 1986, c l a i m a n t ' s c o u n s e l asked t h a t t h e case be 
p l a c e d i n i n a c t i v e s t a t u s . 



Ralph B. DePaul, 44 Van N a t t a 92 (1992) 93 

On J u l y 2 1 , 1986, Referee Podnar i s s u e d an Order o f D i s m i s s a l s t a t i n g t h a t 
t h e c l a i m was d i s m i s s e d " p r e s e r v i n g t o c l a i m a n t h i s r i g h t t o r e q u e s t a h e a r i n g 
on any i s s u e d ( s i c ) r a i s e d o r r a i s a b l e . " T h i s Order o f D i s m i s s a l was an a p p e a l ­
a b l e o r d e r and c o n t a i n e d a statement o f appeal r i g h t s . T h i s o r d e r was never ap­
p e a l e d . T h e r e a f t e r , on August 5, 1986, c l a i m a n t ' s a t t o r n e y w r o t e R e f e r e e Podnar 
a s k i n g him t o r e c o n s i d e r h i s Order o f D i s m i s s a l and p l a c e t h e case i n i n a c t i v e 
s t a t u s . R e f e r e e Podnar d e n i e d c l a i m a n t ' s r e q u e s t s t a t i n g t h a t he d i d n o t w i s h 
t o p r e j u d i c e c l a i m a n t and r e i t e r a t i n g h i s b e l i e f t h a t t h e i s s u e s r a i s e d by 
c l a i m a n t ' s r e q u e s t were p r e s e r v e d . 

On Oct o b e r 22, 1986, c l a i m a n t a g a i n r e q u e s t e d a h e a r i n g on t h e same i s s u e s 
s p e c i f i e d i n t h e e a r l i e r r e q u e s t and amended r e q u e s t s f o r h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g was u n t i m e l y , and 
t h e r e f o r e d i s m i s s e d t h e r e q u e s t f o r h e a r i n g . SAIF contends t h a t t h e Re f e r e e was 
c o r r e c t . I t argues t h a t a l t h o u g h t h e e a r l i e r r e f e r e e ' s 1986 Order o f D i s m i s s a l 
s t a t e d t h a t i t p r e s e r v e d c l a i m a n t ' s r i g h t t o a h e a r i n g on any i s s u e s r a i s e d o r 
r a i s a b l e , c l a i m a n t was s t i l l r e q u i r e d t o f i l e a new r e q u e s t f o r h e a r i n g w i t h i n 
t h e t i m e l i m i t s f o r a p p e a l i n g t h e D e t e r m i n a t i o n Order and t h e a g g r a v a t i o n de­
n i a l . We agree. 

I n C l a u d i a I . H a m i l t o n , 42 Van N a t t a 600 (1 9 9 0 ) , we h e l d t h a t t h e " r e s e r ­
v a t i o n " o f i s s u e s r a i s e d by a r e q u e s t f o r h e a r i n g amounts t o a d i s m i s s a l o f 
t h o s e i s s u e s w i t h o u t p r e j u d i c e . Those i s s u e s can t h e n be r e r a i s e d a t any t i m e 
w i t h i n t h e t i m e l i m i t s s e t o u t by ORS 656.319. I n H a m i l t o n , no r e q u e s t f o r 
h e a r i n g was made b e f o r e t h e D e t e r m i n a t i o n Order became f i n a l as a m a t t e r o f law. 
T h e r e f o r e , we h e l d t h a t t h e appeal o f t h e D e t e r m i n a t i o n Order was u n t i m e l y . See 
a l s o D a v i d L. M a l l e t t e , 38 Van N a t t a 843 (1986). 

S i m i l a r l y , i n t h e p r e s e n t case, a l t h o u g h t h e e a r l i e r r e f e r e e i n t e n d e d t o 
p r e s e r v e t h e i s s u e o f t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , c l a i m a n t 
d i d n o t t i m e l y a p p e a l t h e June 3, 1985 D e t e r m i n a t i o n Order. 

A c c o r d i n g l y , we a f f i r m t h e Referee's o r d e r d i s m i s s i n g t h i s m a t t e r f o r l a c k 
o f j u r i s d i c t i o n . Glen D. Roles, 42 Van N a t t a 68 (1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 9, 1991 i s a f f i r m e d . 

J a n u a r y 22, 1992 C i t e as 44 Van N a t t a 93 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
HARLIE B. GILLIAM, Claimant 

WCB Case No. 90-11937 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Peterson's o r d e r w h i c h : (1) fo u n d 
c l a i m a n t had f a i l e d t o e s t a b l i s h any permanent d i s a b i l i t y r e s u l t i n g f r o m h i s i n ­
d u s t r i a l i n j u r y ; (2) foun d t h a t c l a i m a n t was not e n t i t l e d t o f u r t h e r t e m p o r a r y 
t o t a l d i s a b i l i t y ; (3) d e c l i n e d t o assess a p e n a l t y a g a i n s t t h e i n s u r e r f o r f a i l ­
i n g t o pay t e m p o r a r y d i s a b i l i t y o r d e r e d by a D e t e r m i n a t i o n Order; and (4) 
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d e c l i n e d to a s s e s s a penalty a g a i n s t the i n s u r e r f o r unreasonable r e s i s t a n c e to 
payment of compensation f o r i n i t i a l l y c l a s s i f y i n g c l a i m a n t ' s c l a i m as nondis-
a b l i n g . On review, the i s s u e s are extent of permanent d i s a b i l i t y , e n t i t l e m e n t 
to temporary t o t a l d i s a b i l i t y compensation and p e n a l t i e s and a t t o r n e y f e e s . We 
a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Ex t e n t of Scheduled Permanent D i s a b i l i t y 

We adopt the c o n c l u s i o n s and reasoning concerning the i s s u e of scheduled 
permanent d i s a b i l i t y as s e t f o r t h i n the Referee's order. 

Temporary D i s a b i l i t y 

On May 7, 1990, the Governor signed i n t o law Senate B i l l 1197, an exten­
s i v e r e v i s i o n of the workers' compensation s t a t u t e s . See Or Laws 1990 ( S p e c i a l 
S e s s i o n ) , ch. 2. Because claimant requested a hearing a f t e r May 1, 1990, and 
the h e a r i n g was convened a f t e r J u l y 1, 1990, we analyze t h i s matter under 
amended ORS 656.268. 

Claimant argues e n t i t l e m e n t to f u r t h e r temporary t o t a l d i s a b i l i t y compen­
s a t i o n . The Referee found t h a t claimant refused to take a drug s c r e e n r e q u i r e d 
by a c o l l e c t i v e b a r g a ining agreement, and, under the terms of the c o l l e c t i v e 
b a r g a i n i n g agreement, claimant v o l u n t a r i l y q u i t h i s job by r e f u s i n g to take the 
t e s t . The Referee reasoned t h a t the employer was not r e q u i r e d to make a w r i t t e n 
o f f e r of work i n order to terminate temporary t o t a l d i s a b i l i t y , s i n c e claimant 
had v o l u n t a r i l y q u i t h i s job. Therefore, the Referee concluded t h a t claimant 
was not e n t i t l e d to f u r t h e r temporary t o t a l d i s a b i l i t y compensation. We do not 
agree. 

Amended ORS 656.268(3) e x p l i c i t l y s e t s out the c o n d i t i o n s f o r u n i l a t e r a l 
t e r m i n a t i o n of temporary t o t a l d i s a b i l i t y compensation. I t p r o v i d e s : 

"(3) Temporary t o t a l d i s a b i l i t y b e n e f i t s s h a l l continue u n t i l 
whichever of the f o l l o w i n g events f i r s t o ccurs: 

" ( a ) The worker r e t u r n s to r e g u l a r or modified employment; 

"(b) The attending p h y s i c i a n g i v e s the worker a w r i t t e n r e ­
l e a s e to r e t u r n to r e g u l a r employment; or 

" ( c ) The attending p h y s i c i a n g i v e s the worker a w r i t t e n r e ­
l e a s e to r e t u r n to modified employment, such employment i s o f f e r e d 
i n w r i t i n g to the worker and the worker f a i l s to begin such employ­
ment . " 

When a worker i s r e l e a s e d to modified work by h i s p h y s i c i a n , and has not 
yet r e t u r n e d to modified work, the employer must give the worker a w r i t t e n o f f e r 
of employment and the worker must f a i l to begin such employment, before the em­
p l o y e r may u n i l a t e r a l l y terminate temporary t o t a l d i s a b i l i t y compensation. ORS 
6 5 6 . 2 6 8 ( 3 ) ( c ) . That d i d not occur here. Although c l a i m a n t ' s p h y s i c i a n gave him 
a w r i t t e n r e l e a s e to r e t u r n to modified employment, t h i s employment was never 
o f f e r e d to claimant i n w r i t i n g as r e q u i r e d before temporary t o t a l d i s a b i l i t y may 
be terminated. 
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I n Soledad F l o r e s , 43 Van N a t t a 2504 ( 1 9 9 1 ) , we h e l d t h a t ORS 656.268, as 
amended, was i n t e n d e d t o make i t e a s i e r f o r a c a r r i e r t o u n i l a t e r a l l y t e r m i n a t e 
t e m p o r a r y t o t a l d i s a b i l i t y i n o r d e r t o l i m i t t h e need t o o f f s e t overpayments o f 
t e m p o r a r y d i s a b i l i t y w h i c h m i g h t never be r e c o v e r e d . I n F l o r e s , we d i s t i n ­
g u i s h e d between s u b s t a n t i v e e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y and p r o c e ­
d u r a l e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y . 

I n t h i s case, t h e i n s u r e r d i d n o t even comply w i t h t h e l e s s e r p r o c e d u r a l 
r e q u i r e m e n t s o f t h e amended s t a t u t e when i t t e r m i n a t e d t e m p o r a r y t o t a l d i s a b i l ­
i t y . A l t h o u g h c l a i m a n t may n o t u l t i m a t e l y be s u b s t a n t i v e l y e n t i t l e d t o tempo­
r a r y t o t a l d i s a b i l i t y , p r o c e d u r a l l y t h e i n s u r e r c o u l d n o t t e r m i n a t e t e m p o r a r y 
t o t a l d i s a b i l i t y w i t h o u t m e e t i n g t h e c r i t e r i a s e t f o r t h i n t h e s t a t u t e . A c c o r d ­
i n g l y , we c o n c l u d e t h a t t h e i n s u r e r i m p r o p e r l y t e r m i n a t e d t e m p o r a r y t o t a l d i s ­
a b i l i t y . 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g o f t h e Referee on t h e i s s u e o f 
p e n a l t i e s f o r improper c l a s s i f i c a t i o n o f c l a i m a n t ' s c l a i m as n o n d i s a b l i n g . 

C l a i m a n t a l s o contends he i s e n t i t l e d t o a p e n a l t y f o r i m p r o p e r t e r m i n a ­
t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y . At t h e t i m e t h e i n s u r e r u n i l a t e r a l l y t e r m i ­
n a t e d c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y , i t was r e q u i r e d t o c o n f o r m i t s con­
d u c t t o f o r m e r ORS 656.268. We have p r e v i o u s l y h e l d t h a t t h e r e i s n o t h i n g 
anomalous i n a d e c i s i o n by t h e l e g i s l a t u r e t o a p p l y amended ORS 656.268(3) 
r e t r o a c t i v e l y t o a l l e x i s t i n g c l a i m s , t h e r e b y r e q u i r i n g t h e c l a i m a n t ' s e n t i t l e ­
ment t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s t o be d e t e r m i n e d by t h e amended 
s t a t u t e . See Rocky L. Coble, 43 Van N a t t a 1907 ( 1 9 9 1 ) . 

Here, t h e i n s u r e r ' s conduct was unreasonable under b o t h t h e 1990 amend­
ments and t h e law p r i o r t o J u l y 1, 1990. Under t h e law and t h e r u l e s w h i c h ap­
p l i e d a t t h e t i m e t h e i n s u r e r u n i l a t e r a l l y t e r m i n a t e d c l a i m a n t ' s t e m p o r a r y t o t a l 
d i s a b i l i t y , t h e i n s u r e r ' s a c t i o n s were unreasonable. The i n s u r e r d i d n o t comply 
w i t h f o r m e r OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) ( c ) b e f o r e t e r m i n a t i n g t e m p o r a r y t o t a l d i s a b i l i t y . 
Under t h e law i n e f f e c t p r i o r t o t h e 1990 amendments, an i n s u r e r c o u l d n o t p r o ­
c e d u r a l l y t e r m i n a t e t e m p o r a r y t o t a l d i s a b i l i t y u n t i l t h e w o r k e r was e i t h e r r e ­
l e a s e d t o r e g u l a r work, o r had r e t u r n e d t o r e g u l a r work and was m e d i c a l l y s t a ­
t i o n a r y . See f o r m e r ORS 656.268; F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or 
App 592, on r e c o n 93 Or App 103, r e v den 309 Or 326 ( 1 9 8 8 ) . 

Here, c l a i m a n t was n o t r e l e a s e d t o r e g u l a r work, d i d n o t r e t u r n t o r e g u l a r 
work and was n o t m e d i c a l l y s t a t i o n a r y . Thus, under b o t h t h e law i n e f f e c t a t 
t h e t i m e o f t h e i n s u r e r ' s conduct, and t h e 1990 amendments, t h e i n s u r e r ' s con­
d u c t i n t e r m i n a t i n g t e m p o r a r y t o t a l d i s a b i l i t y was u n r e a s o n a b l e . C l a i m a n t i s , 
t h e r e f o r e , e n t i t l e d t o a p e n a l t y o f 25 p e r c e n t o f t h e compensation t h e n due f o r 
i t s u n r e a s o n a b l e r e f u s a l t o pay compensation. ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . C l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o o n e - h a l f o f t h i s a d d i t i o n a l amount i n l i e u o f an a t t o r ­
ney f e e . I d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 10, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r which found t h a t c l a i m a n t was n o t 
e n t i t l e d t o f u r t h e r t e m p o r a r y t o t a l d i s a b i l i t y compensation i s r e v e r s e d . C l a i m ­
a n t i s awarded t e m p o r a r y t o t a l d i s a b i l i t y from August 18, 1989 t h r o u g h October 
3, 1989. C l a i m a n t ' s c o u n s e l i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. Claimant i s awarded a p e n a l t y 
e q u a l t o 2 5 p e r c e n t o f a l l temporary d i s a b i l i t y compensation owing a t t h e t i m e 
o f h e a r i n g as a r e s u l t o f t h i s o r d e r , payable by t h e i n s u r e r . C l a i m a n t ' s a t t o r ­
ney s h a l l r e c e i v e o n e - h a l f o f t h e p e n a l t y , i n l i e u o f an a t t o r n e y f e e . The r e ­
mainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES P. STEPHAN, Claimant 

WCB Case No. 90-18575 
ORDER ON REVIEW 

M e r r i l l Schneider, C l a i m a n t A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Tenenbaum's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a low back 
i n j u r y . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment. 

The R e f e r e e concl u d e d t h a t t h e i s s u e i s whether c l a i m a n t ' s work a c t i v i t i e s 
on J u l y 20, 1990 were a m a t e r i a l c o n t r i b u t i n g cause o f d i s a b i l i t y o r need f o r 
t r e a t m e n t f o r t h e lumbar s t r a i n . We agree. Claimant e s t a b l i s h e d t h a t he s u f ­
f e r e d a r e l a t i v e l y minor s t r a i n which d i d n o t worsen o r i n any o t h e r way, e f f e c t 
h i s p r e e x i s t i n g s p o n d y l o l i s t h e s i s and s p o n d y l o l y s i s . T h e r e f o r e , t h e work i n j u r y 
d i d n o t "combine" w i t h t h e p r e e x i s t i n g c o n d i t i o n s w i t h i n t h e meaning o f ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . Consequently, t h e major c o n t r i b u t i n g c o u rse s t a n d a r d o f t h a t 
p r o v i s i o n d i d n o t a p p l y t o c l a i m a n t ' s c l a i m . On t h e o t h e r hand, t h e employer i s 
n o t r e s p o n s i b l e f o r t h e p r e e x i s t i n g c o n d i t i o n s . See Bahman M. N a z a r i , 43 Van 
N a t t a 2368 (1991) . 

Cl a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
s e l f - i n s u r e d employer's r e q u e s t f o r r e v i e w . ORS 656.382( 2 ) . A f t e r c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we 
f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w i s $500, 
t o be p a i d by t h e s e l f - i n s u r e d employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 22, 1991 i s a f f i r m e d . For s e r v i c e s on r e ­
v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $500, p a y a b l e by 
t h e s e l f - i n s u r e d employer. 

J a n u a r y 22, 1992 C i t e as 44 Van N a t t a 96 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM A. STEVENSON, Claimant 

WCB Case No. 90-22185 
ORDER ON' REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
Tom Ewing, A s s i s t a n t A t t o r n e y General 

Reviewed by Board Members Westerband and Gunn. 

The Department o f J u s t i c e , Inmate I n j u r y Fund (Fund), r e q u e s t s r e v i e w o f 
Refe r e e O t t o ' s o r d e r w h i c h : (1) found t h a t c l a i m a n t had t i m e l y f i l e d a w r i t t e n 
c l a i m w i t h t h e Department o f J u s t i c e w i t h i n 90 days o f h i s r i g h t knee i n j u r y ; 
and (2) s e t a s i d e t h e Fund's d e n i a l o f c l a i m a n t ' s r i g h t knee i n j u r y c l a i m . Con­
t e n d i n g t h a t c l a i m a n t d i d n o t t i m e l y f i l e a w r i t t e n c l a i m w i t h t h e Department, 
t h e Fund seeks r e i n s t a t e m e n t o f i t s d e n i a l . We agree and r e v e r s e . 
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FINDINGS OF FACT 
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We adopt t h e Referee's " S t i p u l a t e d F a c t s " and " F i n d i n g s o f F a c t . " We do 
not adopt t h e Referee's " F i n d i n g s o f U l t i m a t e F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t i n f i r m a r y n o tes from a p h y s i c i a n a t t h e Oregon 
S t a t e C o r r e c t i o n a l I n s t i t u t e (OSCI) c o n s t i t u t e d a w r i t t e n c l a i m t o t h e D e p a r t ­
ment o f J u s t i c e w h i c h were f i l e d w i t h i n 90 days o f c l a i m a n t ' s r i g h t knee i n j u r y . 
C o n s e q u e n t l y , t h e Referee h e l d t h a t c l a i m a n t ' s i n j u r y c l a i m was n o t b a r r e d under 
ORS 6 5 5 . 5 2 0 ( 3 ) . We d i s a g r e e . 

R i g h t s t o b e n e f i t s under ORS 655.505 t o 655.550 s h a l l be b a r r e d u n l e s s a 
w r i t t e n c l a i m i s f i l e d w i t h t h e Department o f J u s t i c e w i t h i n 90 days a f t e r t h e 
i n j u r y , o r u n l e s s t h e Department waives t h e t i m e l i m i t on t h e ground t h a t , " f o r 
good and s u f f i c i e n t r e a s o n , t h e c l a i m c o u l d n o t be f i l e d on t i m e . " ORS 
65 5 . 5 2 0 ( 3 ) ; Dept. o f J u s t i c e v. B r y a n t , 101 Or App 226, 229 ( 1 9 9 0 ) . The excep­
t i o n s t o t i m e l y f i l i n g o f a w o r k e r s ' compensation c l a i m under ORS 6 5 6 . 2 6 5 ( 4 ) ( a ) 
a r e n o t a p p l i c a b l e t o an inmate i n j u r y c l a i m f i l e d under ORS c h a p t e r 655. Dept. 
o f J u s t i c e v. B r y a n t , supra. F u r t h e r m o r e , subsequent t o t h e R e f e r e e ' s o r d e r , we 
h e l d t h a t t h e s u b m i s s i o n o f w r i t t e n l e t t e r s t o t h e C o r r e c t i o n s D i v i s i o n does n o t 
c o n s t i t u t e f i l i n g o f a w r i t t e n c l a i m w i t h t h e Department o f J u s t i c e under ORS 
655.520(1) and ( 3 ) . Kenneth G. R i l e y , 43 Van N a t t a 1380, 1381 ( 1 9 9 1 ) . 

Here, c l a i m a n t s u f f e r e d h i s r i g h t knee i n j u r y on December 13, 1988. He 
sought m e d i c a l t r e a t m e n t from t h e OSCI i n f i r m a r y f o r h i s i n j u r y s h o r t l y t h e r e ­
a f t e r . Such t r e a t m e n t i s documented i n a s e r i e s o f c h a r t n o t e s , p r o g r e s s r e ­
p o r t s , and an October 1989 MRI r e p o r t . N e v e r t h e l e s s , t h e s e m a t e r i a l s were n o t 
s u b m i t t e d t o t h e Department o f J u s t i c e u n t i l sometime a f t e r c l a i m a n t f i l e d h i s 
w r i t t e n c l a i m f o r b e n e f i t s w i t h t h e Department under t h e Inmate I n j u r y Fund. 
Inasmuch as t h a t c l a i m was n o t f i l e d u n t i l June 2 1 , 1990, more t h a n 90 days 
a f t e r c l a i m a n t ' s December 13, 1988 i n j u r y , and t h e Department has n o t waived t h e 
90-day s t a t u t o r y t i m e l i m i t , t h e c l a i m i s b a r r e d as u n t i m e l y . See ORS 
65 5 . 5 2 0 ( 3 ) ; Dept. o f J u s t i c e v. B r y a n t , supra; Kenneth G. R i l e y , s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 11, 1991 i s r e v e r s e d . The Department o f 
J u s t i c e ' s d e n i a l i s r e i n s t a t e d and up h e l d . The Referee's a t t o r n e y f e e award i s 
r e v e r s e d . 

J a n u a r y 22, 1992 C i t e as 44 Van N a t t a 97 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
BOB E. TAYLOR, Claimant 
WCB Case No. Cl-02680 

ORDER APPROVING CLAIM DISPOSITION AGREEMENT 
Reynolds & Bendixsen, Claimant A t t o r n e y s 

L i b e r t y N orthwest I n s u r a n c e C o r p o r a t i o n , I n s u r a n c e C a r r i e r 

Reviewed by Board Members N e i d i g and M o l l e r . 

On December 9, 1991, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t a gree­
ment, i n c o n s i d e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n 
r i g h t s t o f u t u r e w o r k e r s ' compensation b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , f o r 
t h e compensable i n j u r y . 
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On December 17, 1991, t h e Board r e q u e s t e d an addendum p r o v i d i n g whether 
c l a i m a n t has been a b l e t o r e t u r n t o t h e work f o r c e . On January 13, 1992, t h e 
Board r e c e i v e d an addendum s i g n e d by a l l t h e p a r t i e s p r o v i d i n g t h i s i n f o r m a t i o n . 

A proposed c l a i m d i s p o s i t i o n agreement must be s e t a s i d e i f we f i n d t h a t 
i t i s t h e r e s u l t o f an i n t e n t i o n a l m i s r e p r e s e n t a t i o n o f m a t e r i a l f a c t . ORS 
6 5 6 . 2 3 6 ( 1 ) ( b ) . M i s r e p r e s e n t a t i o n i s an i n t e n t i o n a l , f a l s e s t a t e m e n t o f a sub­
s t a n t i v e f a c t , o r any conduct which l e a d s t o a b e l i e f o f a s u b s t a n t i v e f a c t 
m a t e r i a l t o a p r o p e r u n d e r s t a n d i n g o f t h e m a t t e r i n hand, made w i t h t h e i n t e n t 
t o d e c e i v e o r m i s l e a d . L o u i s R. Anava, 42 Van N a t t a 1843 ( 1 9 9 0 ) . 

Here, t h e i n s u r e r a l l e g e s t h a t , when t h e p a r t i e s e n t e r e d i n t o t h i s a g r e e ­
ment, i t was unaware t h a t c l a i m a n t was r e l e a s e d t o h i s r e g u l a r o c c u p a t i o n as a 
c h i p t r u c k d r i v e r . F u r t h e r , t h e i n s u r e r a l l e g e s t h a t t h e Claims D i s p o s i t i o n 
Agreement was i n t e n d e d t o compensate c l a i m a n t f o r v o c a t i o n a l s e r v i c e s due t o t h e 
f a c t t h a t he c o u l d n o t r e t u r n t o h i s r e g u l a r o c c u p a t i o n and t h a t c l a i m a n t had 
a d v i s e d t h e i n s u r e r t h a t he would be u s i n g t h e funds t o r e t r a i n h i m s e l f f o r a 
new o c c u p a t i o n . The i n s u r e r f u r t h e r a s s e r t s t h a t r e c e n t c o n t a c t w i t h c l a i m a n t ' s 
c u r r e n t employer f o u n d t h a t c l a i m a n t had r e t u r n e d t o work w i t h them i n t h e occu­
p a t i o n o f a c h i p t r u c k d r i v e r and t h a t he c o n t i n u e s t o be t h e i r employee. 

The i n s u r e r s u b m i t s an August 29, 1991 l e t t e r w i t h a t t a c h e d c h a r t n o t e s 
f r o m Dr. B e r s e l l i w h i c h r e p o r t t h a t : (1) he l a s t saw c l a i m a n t on August 5, 
1991; ( 2 ) c l a i m a n t i s m e d i c a l l y s t a t i o n a r y ; (3) c l a i m a n t i n d i c a t e d t h a t he would 
l i k e t o o b t a i n a new j o b as a C o r r e c t i o n s O f f i c e r ; and (4) Dr. B e r s e l l i o p i n e d 
t h a t t h a t was a f e a s i b l e j o b from a p h y s i c a l s t a n d p o i n t . 

A d d i t i o n a l l y , t h e i n s u r e r submits a January 7, 1992 l e t t e r f r o m Dr. 
B e r s e l l i s t a t i n g t h a t c l a i m a n t " . . . i s a b l e t o r e t u r n t o h i s o c c u p a t i o n o f a 
t r u c k d r i v e r . " The i n s u r e r a l s o submits a permanent r e s i d u a l p h y s i c a l c a p a c i t y 
e v a l u a t i o n d a t e d November 7, 1991. I n t h i s e v a l u a t i o n , Dr. B e r s e l l i n o t e d : 
" L a s t seen on 9/6/91 — S t a t u s quo. He missed scheduled a p p o i n t m e n t on 
10/7/91." He f u r t h e r r e p o r t e d t h a t c l a i m a n t was r e l e a s e d f o r h i s customary and 
u s u a l work. 

The a f o r e m e n t i o n e d r e c o r d s do n o t e s t a b l i s h t h a t t h e Claims D i s p o s i t i o n 
Agreement was i n t e n d e d t o compensate c l a i m a n t f o r v o c a t i o n a l s e r v i c e s due t o t h e 
f a c t t h a t he c o u l d n o t r e t u r n t o h i s r e g u l a r o c c u p a t i o n and t h a t c l a i m a n t had 
a d v i s e d t h e i n s u r e r t h a t he would be u s i n g t h e funds t o r e t r a i n h i m s e l f f o r a 
new o c c u p a t i o n . To t h e c o n t r a r y , by h i s p h y s i c a l c a p a c i t y r e p o r t d a t e d November 
7, 1991, r e c e i v e d by t h e i n s u r e r t h e next day, Dr. B e r s e l l i i n d i c a t e d t h a t , de­
s p i t e c e r t a i n r e s t r i c t i o n s , c l a i m a n t was r e l e a s e d f o r r e g u l a r work. F u r t h e r , on 
December 20, 1991, t h e i n s u r e r s i g n e d an addendum acknowledging t h a t c l a i m a n t 
had r e t u r n e d t o t h e w o r k f o r c e . 

A c c o r d i n g l y , we do n o t f i n d t h a t c l a i m a n t made r e p r e s e n t a t i o n s t h a t were 
f a l s e and w i t h t h e i n t e n t t o de c e i v e o r m i s l e a d . 

T h i s agreement i s i n accordance w i t h t h e terms and c o n d i t i o n s p r e s c r i b e d 
by t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. The Board does n o t f i n d 
any s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See ORS 6 5 6 . 2 3 6 ( 1 ) . Ac­
c o r d i n g l y , t h i s c l a i m d i s p o s i t i o n agreement i s approved. An a t t o r n e y f e e 
p a y a b l e t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e terms o f t h i s agreement i s a l s o 
approved. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DELORAS M. HUTCHENS, Claimant 

WCB Case No. 90-11309 
ORDER ON REVIEW 

Goldberg & Mechanic, Claimant A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r w h i c h : ( 1 ) h e l d t h a t 
c l a i m a n t had n o t e s t a b l i s h e d good cause f o r f a i l i n g t o t i m e l y f i l e a r e q u e s t f o r 
h e a r i n g on t h e s e l f - i n s u r e d employer's d e n i a l ; and (2) u p h e l d t h e s e l f - i n s u r e d 
e m p l o yer's d e n i a l o f her r i g h t arm c o n d i t i o n and d e g e n e r a t i v e d i s e a s e . I n a d d i ­
t i o n , c l a i m a n t contends t h a t t h e Referee e r r e d i n n o t a d m i t t i n g a d d i t i o n a l medi­
c a l r e p o r t s i n t o e v i d e n c e . We t r e a t c l a i m a n t ' s c o n t e n t i o n t h a t t h e s e r e p o r t s 
s h o u l d have been a d m i t t e d as a m o t i o n t o remand f o r a d d i t i o n a l e v i d e n c e . I n i t s 
b r i e f , t h e employer contends t h a t c l a i m a n t d i d n o t t i m e l y r e q u e s t Board r e v i e w 
o f t h e R e f e r e e ' s o r d e r . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f t h e r e q u e s t s 
f o r h e a r i n g and Board r e v i e w and remand. 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment con­
c e r n i n g t h e t i m e l i n e s s and remand i s s u e s . 

On A p r i l 10, 1991, c l a i m a n t moved t h a t t h e Referee abate and r e c o n s i d e r 
h i s o r d e r f a i l i n g t o f i n d good cause f o r an u n t i m e l y h e a r i n g r e q u e s t . I n her 
m o t i o n , c l a i m a n t asked t h e Referee t o reopen t h e r e c o r d and adm i t a d d i t i o n a l 
documents n o t a d m i t t e d a t h e a r i n g . On A p r i l 12, 1991, t h e Re f e r e e i s s u e d an 
"Order o f Abatement and D e n i a l o f Mo t i o n t o Reconsider." I n h i s o r d e r , t h e Ref­
e r e e e x p r e s s l y a b a t e d and r e p u b l i s h e d h i s o r i g i n a l o r d e r i n i t s e n t i r e t y . 

I n i t s b r i e f , t h e employer contends t h a t t h e Referee's o r d e r d e n y i n g r e ­
c o n s i d e r a t i o n d i d n o t t o l l t h e 30 day p e r i o d f o r a p p e a l i n g t h e o r i g i n a l O p i n i o n 
and Order. T h e r e f o r e , t h e employer argues t h a t c l a i m a n t ' s r e q u e s t f o r r e v i e w 
was f i l e d more t h a n 30 days a f t e r t h e Referee's March 13, 1991 O p i n i o n and 
Order. We d i s a g r e e . 

The t i m e w i t h i n w h i c h t o appeal an o r d e r c o n t i n u e s t o r u n , u n l e s s t h e 
o r d e r has been " s t a y e d , " w i t h d r a w n o r m o d i f i e d . I n t e r n a t i o n a l Paper Co. v. 
W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or App 656, 659 ( 1 9 8 6 ) . I n 
o r d e r t o ab a t e and a l l o w r e c o n s i d e r a t i o n o f an o r d e r i s s u e d under ORS 
65 6 . 2 8 9 ( 1 ) , a t t h e v e r y l e a s t , t h e language o f t h e second o r d e r must be spe­
c i f i c . Farmers I n s u r a n c e Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . 

Inasmuch as t h e Referee s p e c i f i c a l l y abated h i s March 13, 1991 o r d e r when 
he i s s u e d h i s A p r i l 12, 1991 o r d e r , we conclude t h a t c l a i m a n t had 30 days f r o m 
t h e i s s u a n c e o f t h e A p r i l 12, 1991 o r d e r t o seek r e v i e w . Compare F l o a r e a Perua, 
39 Van N a t t a 454 (1987) (Where "Order Denying R e c o n s i d e r a t i o n " a t t e m p t e d t o 
g r a n t a d d i t i o n a l 30 days t o app e a l , b u t o r d e r n e i t h e r m o d i f i e d , w i t h d r e w , 
s t a y e d , n o r r e p u b l i s h e d p r i o r o r d e r , appeal f i l e d more t h a n 30 days a f t e r i n i ­
t i a l o r d e r was u n t i m e l y ) . 

I n l i g h t o f t h e f a c t t h a t we have a f f i r m e d t h e Referee's f i n d i n g t h a t 
c l a i m a n t f a i l e d t o e s t a b l i s h good cause f o r f a i l u r e t o t i m e l y r e q u e s t a h e a r i n g , 
we do n o t address c l a i m a n t ' s c o n t e n t i o n t h a t t h e Referee e r r e d i n n o t a d m i t t i n g 
t h e p o s t - h e a r i n g r e p o r t o f Dr. Smith o r r e a d m i t t i n g Dr. Peto's J u l y 30, 1990 
l e t t e r , w h i c h c l a i m a n t w i t h d r e w a t h e a r i n g . On t h e q u e s t i o n o f whether c l a i m a n t 
e s t a b l i s h e d good cause f o r t h e u n t i m e l y r e q u e s t f o r h e a r i n g , see Deanna L. 
S o u t h e r l a n d , 42 Van N a t t a 608 (1990). 

ORDER 

The Re f e r e e ' s o r d e r d a t e d March 13, 1991, as r e c o n s i d e r e d A p r i l 12, 1991, 
i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD M. KUEHMICHEL, Claimant 

Own M o t i o n No. 91-0718M 
OWN MOTION ORDER 

Welch, e t a l . , C l aimant A t t o r n e y 
Cigna I n s u r a n c e Companies, I n s u r a n c e C a r r i e r 

The i n s u r e r s u b m i t t e d a c l a i m f o r an a l l e g e d w o r s e n i n g o f c l a i m a n t ' s Octo­
b e r 30, 1973 r i g h t knee i n j u r y . C l a i m a n t ' s a g g r a v a t i o n ' r i g h t s e x p i r e d on A p r i l 
6, 1984. The i n s u r e r has accepted t h e c o m p e n s a b i l i t y o f a recommended t o t a l 
r i g h t knee r e p l a c e m e n t s u r g e r y . However, i t opposes t h e r e o p e n i n g o f h i s c l a i m 
f o r payment o f t e m p o r a r y d i s a b i l i t y compensation, c o n t e n d i n g t h a t c l a i m a n t has 
removed h i m s e l f f r o m t h e work f o r c e . 

We may e x e r c i s e o ur own m o t i o n a u t h o r i t y t o reopen c l a i m a n t ' s c l a i m f o r 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y compensation i f he has s u s t a i n e d a w o r s e n i n g o f 
h i s compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y , o r 
o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . We c o n c l u d e t h a t 
c l a i m a n t has s u s t a i n e d such a worsening. 

However, i n o r d e r t o q u a l i f y f o r t h e payment o f t e m p o r a r y d i s a b i l i t y com­
p e n s a t i o n , c l a i m a n t must have been i n t h e work f o r c e a t t h e t i m e o f t h e worsen­
i n g . I n o r d e r t o p r e v a i l , c l a i m a n t must prove t h a t he i s w i l l i n g t o work and 
t h a t e i t h e r : (1) he i s making r e a s o n a b l e e f f o r t s t o o b t a i n work; o r (2) r e a s o n ­
a b l e e f f o r t s t o o b t a i n work would be f u t i l e due t o t h e compensable i n j u r y . See 
Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 ( 1 9 8 9 ) ; C u t r i g h t v. 
Weyerhaeuser Company, 229 Or 290 (1985). The i n s u r e r contends t h a t c l a i m a n t had 
w i t h d r a w n f r o m t h e work f o r c e . Claimant s t a t e s t h a t h i s r e t i r e m e n t was f o r c e d . 
by t h e d i s a b l i n g e f f e c t o f h i s compensable i n j u r y and t h a t he remains w i l l i n g 
and a n x i o u s t o r e t u r n t o " t h e work f o r c e . " Dr. Rusch, c l a i m a n t ' s a t t e n d i n g 
o r t h o p e d i s t , o p i n e d t h a t c l a i m a n t c o u l d have r e t u r n e d t o m o d i f i e d work a f t e r h i s 
e a r l i e r l e f t knee c o n d i t i o n became m e d i c a l l y s t a t i o n a r y . He a l s o r e p o r t e d t h a t 
c l a i m a n t had r e t i r e d and d i d n o t a n t i c i p a t e a r e t u r n t o work. C l a i m a n t has p r o ­
v i d e d no e v i d e n c e t h a t , p r i o r t o t h e c u r r e n t w o r s e n i n g o f h i s r i g h t knee, he was 
un a b l e t o work due t o t h e compensable i n j u r y , o r t h a t r e a s o n a b l e e f f o r t s t o seek 
work w o u l d have been f u t i l e . The burden o f p r o o f l i e s w i t h c l a i m a n t . A c c o r d ­
i n g l y , we c o n c l u d e t h a t c l a i m a n t has wit h d r a w n from t h e work f o r c e . T h e r e f o r e , 
we deny h i s r e q u e s t f o r t emporary d i s a b i l i t y compensation. See i d . 

C l a i m a n t ' s e n t i t l e m e n t t o m e d i c a l expenses p u r s u a n t t o ORS 656.245 i s n o t 
a f f e c t e d by t h i s o r d e r . 

I T I S SO ORDERED. 

Janu a r y 23, 1992 : C i t e as 44 Van N a t t a 100 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD B. OLSON, Claimant 

WCB Case Nos. 90-01934 & 89-23026 
ORDER ON REVIEW 

Q u i n t i n B. E s t e l l , Claimant A t t o r n e y 
K e v i n L. Mannix, Defense A t t o r n e y 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H o l t a n ' s o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; and 
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(2) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f h i s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y 
and r e s p o n s i b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee's o r d e r w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t argues t h a t r e t r o a c t i v e a p p l i c a t i o n o f Oregon Laws 1990 ( S p e c i a l 
S e s s i o n ) , c h a p t e r 2, would v i o l a t e h i s c o n s t i t u t i o n a l due proce s s r i g h t s . How­
e v e r , he does n o t s p e c i f y t h e due process r i g h t s t h a t would be v i o l a t e d by 
r e t r o a c t i v e a p p l i c a t i o n o f t h e 1990 amendments. Inasmuch as t h e c o n s t i t u t i o n a l 
argument i s n o t a d e q u a t e l y developed f o r our r e v i e w , we d e c l i n e t o address t h e 
i s s u e . See H a l l v. Northwest Outward Bound School, 280 Or 655, 661-62(1977); 
S t a t e ex r e l B o r i s o f f v. Workers' Compensation Board, 104 Or App 603, 607(1990). 

ORDER . 

The R e f e r e e ' s o r d e r d a t e d December 7, 1990, i s a f f i r m e d . 

J a n u a r y 23, 1992 C i t e as 44 Van N a t t a 101 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ERNEST C. RICHTER, Claimant 

WCB Case Nos. 88-04556, 86-13711 & 85-12160 
SECOND ORDER ON REMAND 

Emmons, e t a l . , Claimant A t t o r n e y s 
John B. M o t l e y ( S a i f ) , Defense A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our January 10, 1992 Order on Remand 
t h a t awarded c l a i m a n t ' s c o u n s e l an $800 c a r r i e r - p a i d a t t o r n e y f e e under ORS 
656.386(1) when Argonaut I n s u r a n c e r e s c i n d e d i t s c o m p e n s a b i l i t y d e n i a l o f 
c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t p r i o r t o h e a r i n g . R e l y i n g on h i s c o u n s e l ' s 
a f f i d a v i t w h i c h was p r e s e n t e d a t t h e t i m e o f h e a r i n g and t h e f a c t t h a t i t has 
t a k e n " t h r e e s e p a r a t e appeals t o o b t a i n t h e d e s i r e d r e s u l t , " c l a i m a n t asks t h a t 
we i n c r e a s e t h e a t t o r n e y f e e award. 

To b e g i n , t h e i s s u e b e f o r e us on remand was t h e amount o f a r e a s o n a b l e 
a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s i n p r o m p t i n g t h e r e s c i s s i o n o f 
Ar g o n a u t ' s c h i r o p r a c t i c d e n i a l w i t h o u t a h e a r i n g . T h e r e f o r e , any o f c l a i m a n t ' s 
c o u n s e l ' s e f f o r t s d e v o t e d t o r e v e r s i n g t h e Referee's o r d e r and our p r i o r d e c i ­
s i o n t h a t c l a i m a n t ' s a t t o r n e y f e e s h o u l d be p a i d from compensation ( a l t h o u g h 
m e r i t o r i o u s and u l t i m a t e l y s u c c e s s f u l ) , are i r r e l e v a n t t o a d e t e r m i n a t i o n o f a 
r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s counsel's p r e - h e a r i n g s e r v i c e s . More­
o v e r , because a t t o r n e y f e e s do not c o n s t i t u t e compensation, c l a i m a n t w o uld n o t 
be e n t i t l e d t o an a t t o r n e y f e e award f o r s e r v i c e s r e n d e r e d b e f o r e t h e Board and 
c o u r t f o r " f i n a l l y p r e v a i l i n g " on t h i s i s s u e . See ORS 65 6 . 3 8 8 ( 1 ) ; Cleo I . 
Beswick, 43 Van N a t t a 1314 ( 1 9 9 1 ) . 

C l a i m a n t a l s o o b j e c t s t o our award, c o n t e n d i n g t h a t we fo u n d t h a t he had 
" i m p l i e d l y agreed" t o t h e Referee's o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e award. Re­
f e r r i n g t o h i s a f f i d a v i t , c l a i m a n t a s s e r t s t h a t he c l e a r l y e x p r e s s e d h i s d i s ­
agreement w i t h t h e amount o f t h e Referee's award. 

C l a i m a n t m i s i n t e r p r e t s our d e c i s i o n . Our o r d e r m e r e l y n o t e d t h a t , on r e ­
v i e w , c l a i m a n t c o n t e s t e d t h e Referee's and our p r i o r h o l d i n g s t h a t t h e a t t o r n e y 
f e e s h o u l d be p a i d from h i s compensation and t h a t he d i d n o t e x p r e s s l y c h a l l e n g e 
t h e amount o f h i s a t t o r n e y f e e award. Such a r e f e r e n c e was n o t i n t e n d e d t o 
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suggest a c o n c e s s i o n by c l a i m a n t t h a t t h e Referee's $800 a t t o r n e y f e e award was 
r e a s o n a b l e . R a t h e r , -the r e f e r e n c e was i n s e r t e d t o d e s c r i b e c l a i m a n t ' s a p p e l l a t e 
arguments. 

F u r t h e r m o r e , as c l e a r l y s t a t e d i n our d e c i s i o n , we c o n s i d e r e d a l l o f t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) i n r e a c h i n g o ur d e t e r m i n a t i o n r e g a r d i n g 
t h e amount o f a r e a s o n a b l e a t t o r n e y f e e . A f t e r c o n d u c t i n g t h a t a n a l y s i s ( w h i c h 
i n c l u d e d c o n s i d e r a t i o n o f c l a i m a n t ' s a t t o r n e y ' s a f f i d a v i t o f s e r v i c e s r e n d e r e d ) , 
we f o u n d t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s s i o n o f A r g o n a u t ' s 
c h i r o p r a c t i c c o m p e n s a b i l i t y d e n i a l p r i o r t o h e a r i n g i s $800, t o be p a i d by A r g ­
o n a u t . A f t e r r e c o n s i d e r i n g t h i s m a t t e r i n l i g h t o f c l a i m a n t ' s m o t i o n , we adhere 
t o o u r p r i o r r e a s o n i n g and c o n c l u s i o n . We f u r t h e r n o t e t h a t b e n e f i t s secured i n 
t h e f o r m o f m e d i c a l s e r v i c e s a r e g e n e r a l l y c o n s i d e r e d t o be r a t h e r modest. 
Dwiqht E. F i l l m o r e , 40 Van N a t t a 794 (198 8 ) , a f f ' d Weyerhaeuser Company v. 
F i l l m o r e , 98 Or App 567 (19 8 9 ) . 

A c c o r d i n g l y , we w i t h d r a w our January 10, 1992 o r d e r . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our January 10, 1992 o r d e r . 
The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Janu a r y 23, 1992 C i t e as 44 Van N a t t a 102 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS R. SAUTER, Claimant 

WCB Case Nos. 90-15605 & 90-12606 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

F i r e & C a s u a l t y I n s u r a n c e Company o f C o n n e c t i c u t (F&C) r e q u e s t s r e v i e w o f 
Ref e r e e D a v i s ' o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " 
c l a i m f o r h i s c e r v i c a l c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s 
r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i m a t e F a c t s " 
as o u r own as supplemented. 

Dr. Hacker examined c l a i m a n t on March 20, 1990 and n o t e d d ecreased c e r v i ­
c a l range o f m o t i o n ; and a t r o p h y , weakness, d i m i n i s h e d r e f l e x e s , and h y p e r e s t h e ­
s i a o f t h e l e f t arm. 

Independent M e d i c a l Examiners Drs. Brooks and C o l e t t i r e v i e w e d c l a i m a n t ' s 
March 1990 myelogram. They n o t e d i t was s u s p i c i o u s f o r a C5-6 d i s c h e r n i a t i o n , 
and recommended a d d i t i o n a l work-up o f c l a i m a n t ' s neck and arm, t o i n c l u d e an EMG 
and MRI scan o r p o s t m y e l o g r a p h i c CT Scan. 

C l a i m a n t ' s a c c e p t e d 1980 c e r v i c a l i n j u r y was a muscle s t r a i n . C l a i m a n t ' s 
1990 c e r v i c a l i n j u r y has been diagnosed as a h e r n i a t e d d i s c a t C5-6. 

No o r d e r d e s i g n a t i n g a p a y i n g agent i s s u e d p u r s u a n t t o ORS 656.307. 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

On r e v i e w , SAIF does n o t c h a l l e n g e t h e Referee's r e s p o n s i b i l i t y c o n c l u ­
s i o n . N o n e t h e l e s s , n o t i n g t h a t c l a i m a n t f i l e d h i s r e q u e s t f o r h e a r i n g a f t e r 
May 1, 1990 and t h e h e a r i n g was convened a f t e r J u l y 1, 1990, SAIF cont e n d s t h e 
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1990 s t a t u t o r y changes t o r e s p o n s i b i l i t y law a p p l y . We d i s a g r e e . C l a i m a n t ' s 
a c c e p t e d 1980 c e r v i c a l i n j u r y was a muscle s t r a i n . C l a i m a n t ' s 1990 c e r v i c a l i n ­
j u r y has been diagnosed as a h e r n i a t e d d i s c a t C5-6. Where, as h e r e , t h e second 
compensable i n j u r y does n o t i n v o l v e t h e same c o n d i t i o n b u t , r a t h e r , m e r e l y t h e 
same body p a r t as t h e p r i o r i n j u r y , S e c t i o n 49 o f SB 1197 i s n o t a p p l i c a b l e . 
B e v e r l y R. T i l l e r y , 43 Van N a t t a 2470, 2472 (1 9 9 1 ) . A c c o r d i n g l y , we t o o a n a l y z e 
t h i s c l a i m under case law i n e f f e c t b e f o r e t h e 1990 s t a t u t o r y changes t o r e s p o n ­
s i b i l i t y . 

R e s p o n s i b i l i t y 

The R e f e r e e fo u n d c l a i m a n t ' s February 1990 i n j u r y a t F&C's i n s u r e d i n d e ­
p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w orsening o f h i s a c c e p t e d c e r v i c a l con­
d i t i o n and, a c c o r d i n g l y , r e s p o n s i b i l i t y f o r c l a i m a n t ' s c e r v i c a l c o n d i t i o n s h i f t s 
f r o m SAIF t o F&C. 

We a f f i r m and adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n as s e t f o r t h i n 
t h e " C o n c l u s i o n s o f Law and O p i n i o n " s e c t i o n o f t h e O p i n i o n and Order and 
" D i s c u s s i o n " s e c t i o n o f t h e Order on R e c o n s i d e r a t i o n w i t h t h e f o l l o w i n g comment. 

SAIF remains r e s p o n s i b l e f o r c l a i m a n t ' s c e r v i c a l c o n d i t i o n u n l e s s work 
a c t i v i t i e s w i t h F&C's i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l wors­
e n i n g o f c l a i m a n t ' s a c c e p t e d c o n d i t i o n . See M i s s i o n I n s u r a n c e Co. v. Dundon, 86 
Or App 470, 472-73 ( 1 9 8 7 ) ; Hensel Phelps Const, v. M i r i c h , 81 Or App 290, 293-94 
( 1 9 8 6 ) . I f t h o s e a c t i v i t i e s i n d e p e n d e n t l y c o n t r i b u t e d , however s l i g h t l y , t o a 
w o r s e n i n g o f h i s c o n d i t i o n , t h e n F&C i s s o l e l y r e s p o n s i b l e . I d . 

On r e v i e w , F&C a s s e r t s t h a t t h e r e i s no evidence o f a p a t h o l o g i c a l worsen­
i n g o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n and, i n t h e a l t e r n a t i v e , t h a t t h e r e i s no 
e v i d e n c e t h a t any such w o r s e n i n g was caused by c l a i m a n t ' s F e b r u a r y 1990 i n j u r y 
a t F&C's i n s u r e d . We d i s a g r e e . 

Dr. Hacker, c o n s u l t i n g n e u r o l o g i s t , examined c l a i m a n t f o l l o w i n g h i s Febru­
a r y 1990 i n j u r y . He n o t e d decreased c e r v i c a l range o f m o t i o n ; and a t r o p h y , 
weakness, d i m i n i s h e d r e f l e x e s , and h y p e r e s t h e s i a o f t h e l e f t arm — f i n d i n g s 
w h i c h were n o t p r e s e n t p r i o r t o t h e second i n j u r y . T h e r e a f t e r , i n March 1990, 
he p e r f o r m e d a c e r v i c a l myelogram. Whereas a March 1983 c e r v i c a l myelogram 
r e v e a l e d no a b n o r m a l i t y , Dr. W i l k e n , t h e h o s p i t a l r a d i o l o g i s t and Dr. Hacker, 
r e s p e c t i v e l y , i n t e r p r e t t h e 1990 myelogram as " h i g h l y s u s p i c i o u s " f o r d i s c 
h e r n i a t i o n a t C5-6 on t h e l e f t , and " c o n s i s t e n t " w i t h c e r v i c a l d i s c h e r n i a t i o n 
a t C5-6 on t h e l e f t . I n a d d i t i o n , Dr. Hacker has recommended c l a i m a n t undergo 
c e r v i c a l m i c r o d i s c e c t o m y and f u s i o n . Independent e x a m i n i n g p h y s i c i a n s Brooks 
and C o l e t t i i n t e r p r e t t h e myelogram as " i n c o n c l u s i v e . " However, t h e y a l s o n o t e 
i t i s " s u s p i c i o u s " f o r a b n o r m a l i t y a t t h e C5-6 l e v e l , and recommend a d d i t i o n a l 
work-up o f c l a i m a n t ' s neck and arm, t o i n c l u d e an EMG and MRI scan o r p o s t m y e l o -
g r a p h i c CT Scan. On t h i s r e c o r d , we agree t h a t SAIF has e s t a b l i s h e d t h a t 
c l a i m a n t ' s u n d e r l y i n g c e r v i c a l c o n d i t i o n has worsened. 

Only Dr. Hacker has expressed an o p i n i o n r e g a r d i n g t h e cause o f c l a i m a n t ' s 
worsened c o n d i t i o n . A f t e r t a k i n g a t h o r o u g h h i s t o r y and p e r f o r m i n g a complete 
e x a m i n a t i o n , Dr. Hacker u n e q u i v o c a l l y concludes t h a t c l a i m a n t has c e r v i c a l 
r a d i c u l o p a t h y , d i s c h e r n i a t i o n and nerve compression, and t h a t h i s p r e s e n t medi­
c a l c o n d i t i o n was caused p r i m a r i l y by t h e February 1990 i n j u r y . A c c o r d i n g l y , we 
a l s o f i n d t h a t c l a i m a n t ' s work a t F&C i n d e p e n d e n t l y c o n t r i b u t e d t o h i s c u r r e n t 
compensable c o n d i t i o n . Consequently, r e s p o n s i b i l i t y f o r c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n s h i f t s from SAIF t o F&C. 

A t t o r n e y Fee 

F&C r e q u e s t e d Board r e v i e w , and sought t o p r e v e n t t h e s h i f t i n g o f r e s p o n ­
s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n from SAIF t o i t s e l f . C l a i m a n t ' s 
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a g g r a v a t i o n r i g h t s had e x p i r e d on t h e SAIF c l a i m . C l a i m a n t ' s c o u n s e l p a r t i c i ­
p a t e d on Board r e v i e w and contended t h a t t h e Referee's r e s p o n s i b i l i t y d e c i s i o n 
s h o u l d be a f f i r m e d . Under t h e s e c i r c u m s t a n c e s , we con c l u d e t h a t c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o a f e e f o r s e r v i c e s on r e v i e w under ORS 6 5 6 . 3 8 2 ( 2 ) , 
p a y a b l e by F&C, t h e i n s u r e r t h a t i n i t i a t e d Board r e v i e w . See Marlene G. 
Schmidt, 43 Van N a t t a 1211 (1 9 9 1 ) ; J o e l D. T u r p i n , 42 Van N a t t a 1736 ( 1 9 8 9 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $600 i s a re a s o n a b l e f e e f o r c l a i m a n t ' s coun­
s e l ' s s e r v i c e s on r e v i e w . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h i s i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n ­
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t t o 
c l a i m a n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 11, 1990, as r e c o n s i d e r e d F e b r u a r y 22, 
1991, i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f 
$600, f o r s e r v i c e s on r e v i e w , payable by F i r e & C a s u a l t y I n s u r a n c e Company o f 
C o n n e c t i c u t . 

J a n u a r y 23, 1992 , C i t e as 44 Van N a t t a 104 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PAT K. YOST, Claimant 
WCB Case No. 89-12047 

ORDER ON REVIEW 
Ga r l o c k , e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h : (1) u p h e l d t h e 
i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n ; and (2) 
a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded c l a i m a n t no a d d i t i o n a l u n s c heduled 
permanent d i s a b i l i t y beyond a p r e v i o u s award o f 10 p e r c e n t (32 d e g r e e s ) . On r e ­
vi e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and e x t e n t o f unscheduled permanent d i s a b i l ­
i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d her low back on June 14, 1986 w h i l e she was 
w o r k i n g as a CNA f o r American N u r s i n g . P r i o r t o her i n d u s t r i a l i n j u r y , c l a i m a n t 
had a l o n g h i s t o r y o f p e r s o n a l , f a m i l y and p s y c h o l o g i c a l problems. (Ex. 1 ) . A 
D e t e r m i n a t i o n Order awarded c l a i m a n t 10 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y on March 17, 1987 f o r her low back i n j u r y . A second D e t e r m i n a t i o n 
Order d a t e d October 2 1 , 1987 awarded c l a i m a n t temporary d i s a b i l i t y , b u t no a d d i ­
t i o n a l permanent d i s a b i l i t y . On January 4, 1988, c l a i m a n t was h o s p i t a l i z e d f o r 
d e p r e s s i o n . (Ex. 5 5 - 1 ) . 

An October 17, 1988 O p i n i o n and Order found c l a i m a n t ' s p s y c h i a t r i c c o n d i ­
t i o n compensable. (Ex. 73A). T h i s O p i n i o n and Order was s u b s e q u e n t l y a f f i r m e d 
by b o t h t h e Board and t h e Court o f Appeals. On February 2 1 , 1989, c l a i m a n t was 
examined by Dr. F o r t i n e r , a p s y c h i a t r i s t . Dr. F o r t i n e r o p i n e d t h a t c l a i m a n t ' s 
need f o r t r e a t m e n t o f her p s y c h i a t r i c c o n d i t i o n i s due t o her l o n g s t a n d i n g psy­
c h i a t r i c problems and p e r s o n a l i t y d i s o r d e r and not her compensable i n j u r y . (Ex. 
74) . Mr. Brown, who has been c l a i m a n t ' s c o u n s e l o r f o r many y e a r s , agreed t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was p r e s e n t b e f o r e her compensable i n j u r y , 
b u t o p i n e d t h a t t h e i n j u r y d i d e x a c e r b a t e her menta l h e a l t h c o n d i t i o n . (Ex. 
75) . 
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On A p r i l 2 1 , 1989, a t h i r d D e t e r m i n a t i o n Order awarded c l a i m a n t no f u r t h e r 
t e m p o r a r y o r permanent d i s a b i l i t y . (Ex. 7 7 ) . On June 26, 1989, t h e i n s u r e r de­
n i e d c l a i m a n t ' s c u r r e n t need f o r t r e a t m e n t o f her p s y c h i a t r i c c o n d i t i o n as u n r e ­
l a t e d t o h e r 1986 compensable i n j u r y . (Ex. 78) . 

Dr. W h i t e agreed w i t h Dr. F o r t i n e r and s t a t e d t h a t c l a i m a n t g r o s s l y f i t s a 
p i c t u r e o f severe p e r s o n a l i t y d i s o r d e r more t h a n a t r u e o r pu r e d e p r e s s i o n . 
(Ex. 7 9 ) . 

At t h e f i r s t h e a r i n g i n t h i s m a t t e r , c l a i m a n t d e l i v e r e d t o her a t t o r n e y a 
r e p o r t by Dr. Segur (Ex. 80) and a r e p o r t from Dr. W i l l i a m s o n (Ex. 8 1 ) . I n h i s 
f i r s t O p i n i o n and Order t h e Referee d e c l i n e d t o admit t h e s e documents. The 
Board i s s u e d an Order on Review (Remanding) i n s t r u c t i n g t h e R eferee t o admit Ex­
h i b i t s 80 and 81 and r e c o n s i d e r t h e c o m p e n s a b i l i t y and e x t e n t o f permanent d i s ­
a b i l i t y i s s u e s i n l i g h t o f t h e s e e x h i b i t s . A h e a r i n g was h e l d on F e b r u a r y 8, 
1991. The Re f e r e e a d m i t t e d E x h i b i t s 80 and 81 and i s s u e d h i s O p i n i o n and Order 
on March 25, 1991. 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

Upon c o n s i d e r a t i o n o f t h e newly a d m i t t e d documents, t h e R e f e r e e concl u d e d 
t h a t t h e y d i d n o t a l t e r t h e outcome o f t h i s case. 

To e s t a b l i s h c o m p e n s a b i l i t y o f her c u r r e n t p s y c h i a t r i c c o n d i t i o n , c l a i m a n t 
must p r o v e t h a t h er compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f her 
need f o r m e d i c a l t r e a t m e n t . Hutcheson v. Weyerhaeuser, 288 Or 5 1 , 56 (1 9 7 9 ) . 
We c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d her burden o f p r o o f f o r t h e f o l l o w i n g 
r e a s o n s . 

Dr. F o r t i n e r o p i n e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l problems and p e r s o n a l i t y 
d i s o r d e r l o n g p r e e x i s t e d her minor compensable i n j u r y . T h e r e f o r e , he o p i n e d 
t h a t c l a i m a n t ' s need f o r p s y c h i a t r i c t r e a t m e n t i s n o t r e l a t e d t o her compensable 
i n j u r y . Dr. F o r t i n e r ' s o p i n i o n does n o t e x p l a i n why c l a i m a n t ' s c u r r e n t psycho­
l o g i c a l c o n d i t i o n i s no l o n g e r r e l a t e d t o her compensable i n j u r y . R a t h e r , i t 
i n d i c a t e s t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s n o t , and never has been, 
r e l a t e d t o h e r i n d u s t r i a l i n j u r y . Dr. F o r t i n e r ' s o p i n i o n c o n f l i c t s w i t h t h e law 
o f t h e case, w h i c h i s t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s compensably r e ­
l a t e d t o h e r i n d u s t r i a l i n j u r y . As a l e g a l m a t t e r , Dr. F o r t i n e r ' s o p i n i o n i s 
wrong. Kuhn v. SAIF, 73 Or App 768 (1985). For t h i s r eason, we d i s c o u n t h i s 
o p i n i o n . 

Dr. W h i t e r e l i e d on Dr. F o r t i n e r ' s o p i n i o n . Because we do n o t f i n d Dr. 
F o r t i n e r ' s o p i n i o n p e r s u a s i v e , we l i k e w i s e do n o t f i n d Dr. White's o p i n i o n r e l y ­
i n g on Dr. F o r t i n e r ' s views p e r s u a s i v e . 

Dr. W i l l i a m s o n , c l a i m a n t ' s p s y c h o l o g i s t , o p i n e d t h a t work gave c l a i m a n t 
her sense o f w o r t h and purpose. Dr. W i l l i a m s o n o p i n e d t h a t t h e compensable i n ­
j u r y s e t o f f a c h a i n o f symptoms c u l m i n a t i n g i n d e p r e s s i o n , a g o r a p h o b i a , and 
o c c a s i o n a l l y s u i c i d a l t e n d e n c i e s . Dr. W i l l i a m s o n o p i n e d t h a t c l a i m a n t needs on­
g o i n g p s y c h o t h e r a p y . Based on t h i s e v i d e n c e , we f i n d t h a t c l a i m a n t has met her 
burden t o p r o v e t h a t her i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f her c u r r e n t 
need f o r p s y c h o l o g i c a l t r e a t m e n t . 

Permanent D i s a b i l i t y 

A l t h o u g h we have s e t t h e d e n i a l o f c l a i m a n t ' s c u r r e n t c o n d i t i o n a s i d e , 
c l a i m a n t r e q u e s t s t h a t we r a t e t h e e x t e n t o f her permanent unscheduled d i s a b i l ­
i t y i n c l u d i n g h er p s y c h o l o g i c a l c o n d i t i o n . The p a r t i e s do n o t d i s p u t e t h a t 
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p o r t i o n o f t h e D e t e r m i n a t i o n o r d e r which found c l a i m a n t m e d i c a l l y s t a t i o n a r y , 
w i t h r e g a r d t o her low back and p s y c h o l o g i c a l c o n d i t i o n , as o f F e b r u a r y 2 1 , 
1989. Inasmuch as we f i n d t h e r e c o r d s u f f i c i e n t l y d e veloped r e g a r d i n g psycho­
l o g i c a l i m p a i r m e n t , we proceed t o r a t e t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d 
permanent d i s a b i l i t y , i n c l u d i n g her compensable p s y c h o l o g i c a l c o n d i t i o n . 

The R e f e r e e fo u n d c l a i m a n t n o t c r e d i b l e and "found n o t h i n g b e l i e v a b l e i n 
t h e f i l e " w i t h w h i c h t o e v a l u a t e c l a i m a n t ' s permanent d i s a b i l i t y . The b a s i s o f 
t h e R e f e r e e ' s c r e d i b i l i t y f i n d i n g was c l a i m a n t ' s a d m i s s i o n on c r o s s - e x a m i n a t i o n 
t h a t she s u b m i t t e d a f a l s e reimbursement r e q u e s t f o r a p r e s c r i p t i o n t o t h e i n ­
s u r e r . When t h e Referee bases h i s c r e d i b i l i t y f i n d i n g on i n c o n s i s t e n c i e s i n t h e 
r e c o r d , r a t h e r t h a n c l a i m a n t ' s demeanor w h i l e t e s t i f y i n g , t h e Board may make i t s 
own assessment o f c l a i m a n t ' s c r e d i b i l i t y . C o a s t a l Farm Supply v. H u l t b e r q , 84 
Or App 282, 285 ( 1 9 8 7 ) ; Dean A. G r u d z i n s k i , 42 Van N a t t a 597, 598 ( 1 9 9 0 ) . 

A l t h o u g h c l a i m a n t ' s t e s t i m o n y a t h e a r i n g w i t h r e g a r d t o t h e s u b m i s s i o n o f 
t h e f a l s e reimbursement r e q u e s t was u n t r u t h f u l , we f i n d no i n d i c a t i o n t h a t h er 

l a c k o f t r u t h f u l n e s s w i t h r e g a r d t o t h e f a l s e reimbursement r e q u e s t t a i n t e d her 
p h y s i c i a n ' s i m p a i r m e n t f i n d i n g s . T h e r e f o r e , a l t h o u g h we d e c l i n e t o a l t e r t h e 
Re f e r e e ' s c r e d i b i l i t y f i n d i n g , we proceed t o c o n s i d e r t h e m e d i c a l e v i d e n c e o f 
permanent i m p a i r m e n t . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l ­
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e dat e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l ­
i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on F e b r u a r y 2 1 , 
1989, and her c l a i m was c l o s e d by D e t e r m i n a t i o n Order on A p r i l 2 1 , 1989, we ap­
p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impa i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a re added and t h e sum i s m u l t i p l i e d by t h e app r o ­
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f un s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 39 ye a r s i s 0. Former OAR 
436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 12 years o f f o r m a l e d u c a t i o n i s 0. 
Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o de­
t e r m i n e t h e v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For our p u r p o s e s , p e r ­
manent d i s a b i l i t y i s always d e t e r m i n e d on t h e d a t e o f h e a r i n g . The p o s i t i o n 
w h i c h c l a i m a n t s u c c e s s f u l l y performed d u r i n g t h e t e n y e a r s p r o c e e d i n g t h e d a t e 
o f h e a r i n g , w h i c h has t h e h i g h e s t SVP l e v e l , was as a nurse's a i d e (DOT # 
355.674-014). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s 3. Former OAR 
436 - 3 5 - 3 0 0 ( 4 ) . 
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Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has de m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y l e v e l p o s i t i o n . See L a r r y L. 
McDouqal, 42 Van N a t t a 1544 (1990). 

Here, c l a i m a n t has demonstrated competence i n a s p e c i f i c v o c a t i o n a l p u r ­
s u i t . T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r t r a i n i n g i s 0. Former OAR 436-35-
3 0 0 ( 5 ) . 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f 
h i s o r h e r compensable i n j u r y / c o n d i t i o n i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l 
p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o 
t h e i n j u r y . Former OAR 436-35-310(4). 

Here, c l a i m a n t i s n o t w o r k i n g as a r e s u l t o f her compensable i n j u r y and no 
o f f e r o f employment has been made. Claimant's p h y s i c a l c a p a c i t y i s i n t h e l i g h t 
c a t e g o r y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 4. Former OAR 436-
3 5 - 3 1 0 ( 4 ) ( c ) . 

C l a i m a n t ' s i s unable t o r e t u r n t o h i s u s u a l and customary work and has n o t 
r e t u r n e d t o , o r been o f f e r e d , r e g u l a r , m o d i f i e d work s i n c e he became m e d i c a l l y 
s t a t i o n a r y (when permanent d i s a b i l i t y i s r a t e d ) . C l a i m a n t ' s p h y s i c a l c a p a c i t y 
f a l l s w i t h i n t h e c a t e g o r y . Thus, t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 4. 
Former OAR 436-35-310(4)( ) . 

Imp a i r m e n t 

There i s a d i s p a r i t y i n t h e evidence w i t h r e s p e c t t o c l a i m a n t ' s range o f 
m o t i o n f i n d i n g s . We d e f e r t o t h e range o f m o t i o n f i n d i n g s i n t h e M e d i c a l Con­
s u l t a n t s N o r t h w e s t r e p o r t d a t e d J u l y 14, 1988. C l a i m a n t ' s i m p a i r m e n t based on 
her l o s s o f range o f m o t i o n i s 6.4 p e r c e n t . We do n o t d e f e r t o Dr. Segur's r e ­
p o r t c o n t a i n e d i n E x h i b i t 80 because i t does n o t s e t o u t c l a i m a n t ' s c u r r e n t 
r ange o f m o t i o n f i n d i n g s , b u t r a t h e r s t a t e s t h e y a r e c o n s i s t e n t w i t h h i s A p r i l 
1987 exam. We f i n d Dr. Segur's r e p o r t t o be c o n c l u s o r y i n t h i s r e g a r d . 

The A p r i l 2 1 , 1989 D e t e r m i n a t i o n Order d i d n o t award c l a i m a n t any unsched­
u l e d permanent d i s a b i l i t y f o r her compensable p s y c h o l o g i c a l c o n d i t i o n . C l a i m a n t 
contends t h a t she i s e n t i t l e d t o an impairment v a l u e o f 5 p e r c e n t p u r s u a n t t o 
f o r m e r OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( a ) , which p r o v i d e s f o r an imp a i r m e n t r a t i n g f o r a p e r ­
manent s t a t e o f p s y c h o n e u r o s i s . T h i s n e u r o s i s must be diagnosed by a p s y c h i a ­
t r i s t o r p s y c h o l o g i s t . There i s no evidence t h a t c l a i m a n t ' s c o n d i t i o n i s perma­
ne n t as r e q u i r e d by fo r m e r OAR 436-35-400(4), we co n c l u d e , t h e r e f o r e , t h a t 
c l a i m a n t i s n o t e n t i t l e d t o any impairment v a l u e f o r her p s y c h o l o g i c a l c o n d i ­
t i o n . 

A c c o r d i n g l y , c l a i m a n t ' s t o t a l v a l u e f o r impairment i s 6.4. 

Compu t a t i o n o f unscheduled d i s a b i l i t y . 
H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 

d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 3 t h e sum i s 3. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 4 t h e p r o d u c t i s 12. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 6.4 t h e r e s u l t i s 18.4 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35- 2 8 0 ( 7 ) . 
That d i s a b i l i t y f i g u r e i s rounded t o t h e next h i g h e r whole p e r c e n t a g e . Former 
OAR 436 - 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 19 p e r c e n t . 

Inasmuch as c l a i m a n t has p r e v i o u s l y r e c e i v e d an award o f 10 p e r c e n t un­
sch e d u l e d permanent d i s a b i l i t y f o r her compensable i n j u r y , she i s n o t e n t i t l e d 
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t o t h e f u l l 19 p e r c e n t a t t h i s t i m e , b u t r a t h e r , she i s e n t i t l e d t o t h e a d d i ­
t i o n a l 9 p e r c e n t unscheduled permanent d i s a b i l i t y . See Ronald R. Buddenberq, 43 
Van N a t t a 434 ( 1 9 9 1 ) ; Gary A. Koch, 42 Van N a t t a 2777 ( 1 9 9 0 ) . 

A t t o r n e y Fee/ Board Review 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g on t h e 
c o m p e n s a b i l i t y i s s u e . ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h 
i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
assessed a t t o r n e y f e e f o r c l a i m a n t ' s counsel's s e r v i c e s a t h e a r i n g and on r e v i e w 
c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $3,000, t o be p a i d by t h e i n s u r e r . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by a p p e l l a n t ' s b r i e f and t h e h e a r i n g r e c o r d ) , t h e com­
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 25, 1991 i s r e v e r s e d . The i n s u r e r ' s de­
n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g ac­
c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n , c l a i m a n t ' s counsel i s awarded an assessed a t t o r n e y f e e 
o f $3,000, p a y a b l e by t h e i n s u r e r . I n a d d i t i o n t o t h e p r i o r D e t e r m i n a t i o n Order 
award o f 10 p e r c e n t (32 d e g r e e s ) , c l a i m a n t i s awarded 9 p e r c e n t (28.8 degrees) 
un s c h e d u l e d permanent d i s a b i l i t y , g i v i n g her a t o t a l award t o d a t e o f 19 p e r c e n t 
(60.8 d egrees) unscheduled permanent d i s a b i l i t y f o r her low back i n j u r y . C l a i m ­
a n t ' s c o u n s e l i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by 
t h i s o r d e r , n o t t o exceed $3,800. 

Ja n u a r y 24, 1992 C i t e as 44 Van N a t t a 108 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LINDA M. AKINS, Claimant 
WCB Case No. 90-22641 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 

C a r r o l J. Smith ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Knapp's o r d e r t h a t : 
(1) d e c l i n e d t o award an assessed a t t o r n e y f e e f o r her c o u n s e l ' s s e r v i c e s i n ob­
t a i n i n g r e s c i s s i o n , p r i o r t o h e a r i n g , o f t h e SAIF C o r p o r a t i o n ' s d e n i a l o f her 
low back i n j u r y c l a i m ; and (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s 
f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e p e n a l t i e s and 
a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa­
t i o n . SAIF d e n i e d t h e c l a i m on November 19, 1990. On December 13, 1990, 
c l a i m a n t began l o s i n g t i m e f r o m work due t o t h e low back i n j u r y . On December 
28, 1990, c l a i m a n t ' s a t t o r n e y r e q u e s t e d a h e a r i n g on SAIF's November 19, 1990 
d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l Session),, c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
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" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i ­
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n 
o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r under t h e Work­
e r s ' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

P r e - H e a r i n g D e n i a l R e s c i s s i o n - A t t o r n e y Fees 

The R e f e r e e , r e l y i n g on Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , c o n c l u d e d 
t h a t no a t t o r n e y f e e was a v a i l a b l e f o r a d e n i a l r e s c i n d e d p r i o r t o h e a r i n g . 
However, s i n c e t h e Referee's o r d e r , t h e l e g i s l a t u r e has e f f e c t i v e l y o v e r r u l e d 
Jones by amending ORS 656.386(1) t o a l l o w an a t t o r n e y f e e i f "an a t t o r n e y i s i n ­
s t r u m e n t a l i n o b t a i n i n g compensation," even i f a h e a r i n g i s n o t h e l d . See ORS 
656.386(1) (amended June 19, 1991). That amendment a p p l i e s r e t r o a c t i v e l y t o 
cases i n w h i c h t h e o r d e r was n o t f i n a l on o r b e f o r e t h e e f f e c t i v e d a t e o f t h e 
a c t . SB 540 3. Such i s t h e case here. 

The R eferee a l s o found t h a t c l a i m a n t ' s a t t o r n e y was n o t e n t i t l e d t o an ap­
p r o v e d f e e p u r s u a n t t o OAR 438-15-030 because he con c l u d e d t h a t c l a i m a n t ' s a t ­
t o r n e y was n o t i n s t r u m e n t a l i n i n i t i a t i n g t h e r e q u e s t f o r t h e i n v e s t i g a t i o n 
w h i c h l e a d t o t h e d e n i a l r e s c i s s i o n . 

We f i n d t h a t c l a i m a n t ' s a t t o r n e y ' s r e q u e s t f o r h e a r i n g p r e s e r v e d c l a i m ­
a n t ' s r i g h t s because SAIF r e s c i n d e d t h e d e n i a l more t h a n 60 days a f t e r t h e d a t e 
o f t h e d e n i a l . T h e r e f o r e , by p r e s e r v i n g c l a i m a n t ' s r i g h t s , c l a i m a n t ' s a t t o r n e y 
was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . Ac­
c o r d i n g l y , an a t t o r n e y f e e f o r s e r v i c e s p r i o r t o t h e h e a r i n g i s w a r r a n t e d . How­
e v e r , we agree w i t h t h e Referee t h a t c l a i m a n t ' s t e l e p h o n e c a l l t o SAIF i n i t i a t e d 
t h e i n v e s t i g a t i o n w h i c h was u l t i m a t e l y r e s p o n s i b l e f o r t h e r e s c i s s i o n o f t h e 
d e n i a l . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r ­
v i c e s p r i o r t o h e a r i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $150, t o be p a i d 
by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e r e c o r d ) . 

P e n a l t i e s and A t t o r n e y Fees 

A l l e g e d l y Unreasonable Conduct by SAIF 

W i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n , we adopt t h e Referee's o p i n i o n and 
c o n c l u s i o n t h a t SAIF d i d n o t a c t u nreasonably i n d e n y i n g c l a i m a n t ' s c l a i m , g i v e n 
t h e i n f o r m a t i o n i t had a t t h e t i m e o f t h e d e n i a l . 

A f t e r r e c e i v i n g an 827 form from Dr. C l a r k i n which c l a i m a n t d e s c r i b e d her 
low back i n j u r y as o c c u r r i n g a t work, Ms. Highberg, t h e c l a i m s a d j u s t e r , phoned 
t h e employer's r i s k management person who s a i d he had no knowledge o f any c l a i m 
o r i n j u r y t o c l a i m a n t . ( T r . 12, 1 7 ) . On t h e b a s i s o f t h i s i n f o r m a t i o n and t h e 
a p p a r e n t gap between t h e i n j u r y and t h e f i r s t m e d i c a l t r e a t m e n t , SAIF d e n i e d t h e 
c l a i m . 

C l a i m a n t argues t h a t , p r i o r t o SAIF's d e n i a l , SAIF r e c e i v e d an 801 f o r m 
f r o m t h e employer acknowledging t h a t t h e i n j u r y o c c u r r e d a t work. Thus, c l a i m ­
a n t a r g u e s , SAIF's d e n i a l was unreasonable. However, Ms. H i g h b e r g t e s t i f i e d 
t h a t she r e c e i v e d t h e 801 form a f t e r she d e n i e d t h e c l a i m . She a l s o t e s t i f i e d 
t h a t she was a d v i s e d by SAIF's counsel n o t t o b r i n g t h e c l a i m s f i l e t o t h e 
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h e a r i n g . D u r i n g t h e h e a r i n g , c l a i m a n t ' s a t t o r n e y d e t e r m i n e d t h a t , a l t h o u g h t h e 
801 f o r m i n t h e r e c o r d was n o t d a t e stamped, t h e o r i g i n a l 801 f o r m i n t h e c l a i m s 
f i l e p r o b a b l y had a d a t e stamp which would d e t e r m i n e whether SAIF r e c e i v e d t h a t 
document b e f o r e i t i s s u e d i t s d e n i a l . ( T r . 1 1 ) . However, c l a i m a n t ' s a t t o r n e y 
e x p r e s s l y w a i v e d any r e q u e s t t o produce t h e c l a i m s f i l e . ( T r . 1 8 ) . T h e r e f o r e , 
t h e r e i s no e v i d e n c e i n t h e r e c o r d t o r e b u t Ms. Highberg's t e s t i m o n y . 

U nreasonable Conduct by t h e Employer 

The R e f e r e e f o u n d t h a t t h e employer's a c t i o n s were u n r e a s o n a b l e , i m p u t a b l e 
t o SAIF, and s u b j e c t t o a p e n a l t y f o r unreasonable r e s i s t a n c e t o t h e payment o f 
c ompensation. We a gree. However, he found t h a t , a t t h e t i m e o f t h e November 
19, 1990 d e n i a l , t h e r e were no amounts "t h e n due" upon w h i c h t o base a p e n a l t y . 
We d i s a g r e e . 

The employer had knowledge o f t h e c l a i m on August 27, 1990, t h e day a f t e r 
t h e work i n j u r y . (Ex. 3 ) . However, t h e employer i n i t i a l l y t o l d SAIF t h a t 
c l a i m a n t was n o t i n j u r e d a t work. On t h i s b a s i s , SAIF d e n i e d t h e c l a i m on 
November 19, 1990. Sometime a f t e r November 8, 1990, t h e d a t e t h e employer 
s i g n e d t h e 801 f o r m , t h e employer r e p o r t e d t o SAIF t h a t t h e c l a i m was work r e ­
l a t e d . (Ex. 3 ) . 

An employer must r e p o r t a c l a i m t o i t s i n s u r e r w i t h i n f i v e days a f t e r r e ­
c e i v i n g n o t i c e o r knowledge o f t h e c l a i m . ORS 6 5 6 . 2 6 2 ( 3 ) . The employer's con­
d u c t i n i n i t i a l l y d e n y i n g t h a t t h e c l a i m was work r e l a t e d and i n f a i l i n g t o r e ­
p o r t t h e c l a i m i n a t i m e l y manner i s l e g a l l y i m p u t a b l e t o i t s i n s u r e r . See N i x 
v. SAIF, 80 Or App 656 ( 1 9 8 6 ) , r e v den 303 Or 158 ( 1 9 8 7 ) . Hence, SAIF i s deemed 
t o have n o t i c e o f t h e c l a i m when i t s i n s u r e d r e c e i v e d n o t i c e on August 27, 1990. 
Because SAIF's d e n i a l was i s s u e d l e s s t h a n 90 days a f t e r i t s i m p u t e d knowledge 
o f t h e c l a i m , t h e d e n i a l was n o t u n t i m e l y . ORS 656.262(6). However, g i v e n t h e 
i m p u t e d knowledge o f t h e w o r k - r e l a t e d n e s s o f t h e i n j u r y , t h e d e n i a l was u n r e a ­
s o n a b l e . 

ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) p r o v i d e s , i n p e r t i n e n t p a r t , t h a t " [ i ] f t h e i n s u r e r o r 
s e l f - i n s u r e d employer u n r e a s o n a b l y d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compen­
s a t i o n , o r u n r e a s o n a b l y d e l a y s acceptance or d e n i a l o f a c l a i m , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l be l i a b l e f o r an a d d i t i o n a l amount up t o 25 p e r c e n t 
o f t h e amount t h e n due." We have p r e v i o u s l y d e t e r m i n e d t h a t t h e d e l a y p e r i o d i s 
t h e " t h e n " w i t h r e g a r d t o t h e t e r m "amounts t h e n due." George V i o l e t t , 42 Van 
N a t t a 2647 ( 1 9 9 0 ) . To a r r i v e a t any o t h e r r e s u l t would r e n d e r t h e p e n a l t y p r o ­
v i s i o n u t t e r l y t o o t h l e s s . H a r o l d A. L e s t e r , 37 Van N a t t a 745, 747 ( 1 9 8 5 ) . 

SAIF argues t h a t any p e n a l t y on an unreasonable d e n i a l i s computed as a 
p e r c e n t a g e o f t h e amounts due a t t h e t i m e o f t h e h e a r i n g . SAIF a l s o contends 
t h a t , s i n c e t h e t e m p o r a r y d i s a b i l i t y compensation was p a i d b e f o r e t h e h e a r i n g , 
t h e r e were no amounts due upon which t o base a p e n a l t y . C l a i m a n t argues t h a t 
she i s e n t i t l e d t o a p e n a l t y based on t h e d e l a y i n payment caused by t h e u n r e a ­
s o n a b l e d e n i a l . 

We f i n d t h e p r e s e n t case analogous t o J e f f r e y D. Dennis, 43 Van N a t t a 857 
( 1 9 9 1 ) . There, t h e i n s u r e r u nreasonably d e l a y e d d e n i a l o f a c l a i m w h i c h r e ­
s u l t e d i n u n t i m e l y payment o f i n t e r i m compensation. However, t h i s i n t e r i m com­
p e n s a t i o n was p a i d b e f o r e t h e u n t i m e l y d e n i a l was i s s u e d . Thus, no amounts were 
due as o f t h e d a t e o f t h e d e n i a l . 

I n D e n n i s , t h e i n s u r e r , r e l y i n g on Wacker S i l t r o n i c C o r p o r a t i o n v. 
S a t c h e r , 91 Or App 654 ( 1 9 8 8 ) , argued t h a t o n l y amounts due on t h e d a t e o f t h e 
d e n i a l were "amounts t h e n due" f o r t h e purpose o f p e n a l t y assessment. We i n t e r ­
p r e t e d S a t c h e r l e s s r e s t r i c t i v e l y and concluded t h a t " t h e p e n a l t y b a s i s f o r an 
u n t i m e l y d e n i a l i n c l u d e s t h a t compensation which was due b u t u n p a i d d u r i n g t h e 
d e l a y p e r i o d , i . e . , between t h e d a t e when t h e d e n i a l became u n t i m e l y ( t h e 6 1 s t 
day a f t e r n o t i c e o f t h e c l a i m ) and t h e d e n i a l d a t e . " J e f f r e y D. D e n n i s , s u p r a 
a t 858. We based o u r c o n c l u s i o n , i n p a r t , on t h e f a c t t h a t f o r m e r ORS 656.262 
e x p r e s s l y p r o v i d e d a p e n a l t y f o r unreasonable d e l a y i n payment o f compensation. 
T h e r e f o r e , we were u n w i l l i n g t o conclude t h a t t h e s t a t u t e a l s o p r o v i d e d f o r a 
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c u r e a f t e r such a d e l a y whereby t h e i n s u r e r c o u l d "pay up" j u s t b e f o r e i s s u i n g 
an u n t i m e l y d e n i a l . I d . 

The same r e a s o n i n g a p p l i e s here. The c u r r e n t v e r s i o n o f ORS 656.262(10) 
c o n t a i n s t h e same p r o v i s i o n f o r a p e n a l t y f o r unreasonable d e l a y i n payment o f 
c ompensation. Here, t h e unreasonable d e n i a l d e l a y e d payment o f t e m p o r a r y d i s ­
a b i l i t y c ompensation. The f a c t t h a t SAIF r e s c i n d e d t h e d e n i a l and p a i d t h i s 
c ompensation b e f o r e t h e h e a r i n g does not negate t h e f a c t t h a t payment was de­
l a y e d . The d e l a y p e r i o d c o n t i n u e d u n t i l SAIF r e s c i n d e d i t s d e n i a l . Thus, t h e 
t e m p o r a r y d i s a b i l i t y compensation due a t t h e t i m e SAIF r e s c i n d e d i t s d e n i a l i s 
an amount " t h e n due" f o r p e n a l t y purposes. See a l s o W a l t e r E. McCarthy, 43 Van 
N a t t a 593 (1991) (where d e n i a l was b o t h u n t i m e l y and u n r e a s o n a b l e , t h e Board 
awarded a p e n a l t y o f 25 p e r c e n t o f t h e d i s a b i l i t y b e n e f i t s due a t t h e t i m e t h e 
i n s u r e r w i t h d r e w i t s d e n i a l ) . 1 A c c o r d i n g l y , we assess a p e n a l t y o f 25 p e r c e n t 
o f t h a t amount.^ 

C l a i m a n t argues t h a t she i s a l s o e n t i t l e d t o a s e p a r a t e a t t o r n e y f e e p u r ­
s u a n t t o ORS 6 5 6 . 3 8 2 ( 1 ) . We d i s a g r e e . Where, as h e r e , a s i n g l e u n r e a s o n a b l e 
a c t i o n i s r e l i e d upon t o s u p p o r t b o t h a p e n a l t y and a t t o r n e y f e e , o n l y ORS 
656.262(10) a p p l i e s . A c c o r d i n g l y , p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) , o n e - h a l f o f 
t h e a d d i t i o n a l amount s h a l l be awarded t o c l a i m a n t ' s a t t o r n e y , i n l i e u o f an 
a t t o r n e y f e e . See N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) ; H a r r y E. 
F o r r e s t e r , 43 Van N a t t a 1480 (1991). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 29, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n which d e c l i n e d t o award an assessed a t t o r n e y f e e f o r s e r ­
v i c e s c o n c e r n i n g t h e SAIF C o r p o r a t i o n ' s r e s c i s s i o n o f i t s d e n i a l p r i o r t o hear­
i n g i s r e v e r s e d . For s e r v i c e s r e n d e r e d i n c o n j u n c t i o n w i t h t h e r e s c i s s i o n o f 
t h e d e n i a l , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $150, 
p a y a b l e by SAIF. That p o r t i o n o f t h e o r d e r which d e c l i n e d t o award a p e n a l t y 
p u r s u a n t t o ORS 656.262(10) i s r e v e r s e d . Claimant i s awarded a p e n a l t y o f 25 
p e r c e n t o f t h e t e m p o r a r y d i s a b i l i t y b e n e f i t s due when SAIF r e s c i n d e d i t s Novem­
ber 19, 1990 d e n i a l o f c l a i m a n t ' s low back s t r a i n on January 30, 1991. C l a i m ­
a n t ' s a t t o r n e y s h a l l r e c e i v e o n e - h a l f o f t h a t p e n a l t y i n l i e u o f an a t t o r n e y 
f e e . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

1 I n t h e o r d i n a r y "unreasonable d e n i a l " case, t h e employer o r i n s u r e r does 
n o t r e s c i n d i t s d e n i a l p r i o r t o h e a r i n g . I n such a case, we c a l c u l a t e t h e f i ­
n a n c i a l "damage" t o t h e c l a i m a n t as o f t h e h e a r i n g i n o r d e r t o assess a p e n a l t y 
based on t h e f u l l amount o f compensation due and owing t o c l a i m a n t by v i r t u e o f 
t h e d e n i a l . Here, t h e i n s u r e r u l t i m a t e l y r e s c i n d e d i t s u n r e a s o n a b l e d e n i a l b u t 
a f t e r a l m o s t two months d u r i n g w h i c h c l a i m a n t was w i t h o u t compensation because 
o f t h e u n r e a s o n a b l e d e n i a l . C l e a r l y , i t would n o t serve t h e purpose and p o l i c y 
o f ORS 656.262(10) t o c a l c u l a t e t h e amount "t h e n due" as o f t h e h e a r i n g , where 
t h e u n r e a s o n a b l e d e n i a l i s r e s c i n d e d p r i o r t o t h e h e a r i n g . By r e s c i n d i n g t h e 
d e n i a l p r i o r t o h e a r i n g , t h e i n s u r e r has c l e a r l y l i m i t e d t h e amount o f i t s l i a ­
b i l i t y t o c l a i m a n t f o r a p e n a l t y . The r e s c i s s i o n d i d n o t , however, d e p r i v e 
c l a i m a n t o f a v a l i d c l a i m f o r a p e n a l t y based on t h e p e r i o d b e f o r e t h e r e s c i s ­
s i o n d u r i n g w h i c h she was w i t h o u t t h e compensation t o w h i c h she was e n t i t l e d 
because o f t h e u n r e a s o n a b l e d e n i a l . 

^ ORS 6 5 6 . 2 6 2 ( 3 ) , w h i c h r e q u i r e s prompt r e p o r t i n g o f c l a i m s t o i t s i n s u r e r 
by an employer, a l s o s t a t e s : 

" F a i l u r e t o so r e p o r t s u b j e c t s t h e o f f e n d i n g employer t o a 
charge f o r r e i m b u r s i n g t h e i n s u r e r f o r any p e n a l t y t h e i n s u r e r i s 
r e q u i r e d t o pay under s u b s e c t i o n (10) o f t h i s s e c t i o n because o f 
such f a i l u r e . " 
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Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H o l t a n ' s o r d e r w h i c h : (1) u p h e l d 
SAIF/Golden V a l l e y Farms' d e n i a l o f h i s c u r r e n t lumbar and c e r v i c a l s p i n e c o n d i ­
t i o n ; ( 2 ) u p h e l d SAIF/Bob Cheyne Farms' d e n i a l o f h i s "new i n j u r y " c l a i m f o r a 
s p r a i n o f t h e s a c r o i l i a c l i g a m e n t ; and (3) d e c l i n e d t o award p e n a l t i e s and a t ­
t o r n e y f e e s f o r an a l l e g e d l y unreasonable d e n i a l . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y and p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n 
c o n c e r n i n g t h e c l a i m a g a i n s t SAIF/Golden V a l l e y Farms. 

The R e f e r e e a p p l i e d ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) and co n c l u d e d t h a t c l a i m a n t ' s 
March 19, 1987 compensable i n j u r y "made n e i t h e r a major c o n t r i b u t i o n , nor any 
c o n t r i b u t i o n , " t o h i s c u r r e n t low back and c e r v i c a l c o n d i t i o n . 

Because we conclu d e t h a t t h e March 19, 1987 i n j u r y was n o t even a m a t e r i a l 
c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t low back and c e r v i c a l s p i n e c o n d i t i o n , 
we need n o t c o n s i d e r whether ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) a p p l i e s i n t h i s s i t u a t i o n . 

Dr. B a i n t o o k x - r a y s o f c l a i m a n t ' s low back and c e r v i c a l s p i n e and o p i n e d 
t h a t c l a i m a n t ' s c u r r e n t symptoms are due t o o s t e o a r t h r i t i s , and a r e n o t r e l a t e d 
t o t h e March 19, 1987 i n j u r y . Dr. Bain's o p i n i o n i s s u p p o r t e d by t h e J u l y 14, 
1987 r e p o r t o f t h e Western M e d i c a l C o n s u l t a n t s . They o p i n e d t h a t c l a i m a n t ' s 
" r e a l p r o b l e m i s d e g e n e r a t i v e s p i n e d i s e a s e r e l a t e d t o h i s age w h i c h i s symp­
t o m a t i c w i t h a c t i v i t y . " We f i n d t h e o p i n i o n s o f Dr. B a i n and t h e Western Medi­
c a l C o n s u l t a n t s t o be w e l l reasoned and based on complete i n f o r m a t i o n . We, 
t h e r e f o r e f i n d t h e s e o p i n i o n s t o be p e r s u a s i v e . Somers v. SAIF, 77 Or App 259, 
263 ( 1 9 8 6 ) . 

The R e f e r e e f o u n d t h e o p i n i o n o f Dr. Stearns u n p e r s u a s i v e . We a l s o f i n d 
Dr. S t e a r n s u n p e r s u a s i v e . Dr. Stearns f a i l s t o address t h e impact o f c l a i m a n t ' s 
o s t e o a r t h r i t i s on h i s c u r r e n t back symptoms. Based on t h i s r e c o r d , we c o n c l u d e 
t h a t c l a i m a n t has f a i l e d t o show t h a t h i s March 1987 i n j u r y remains a m a t e r i a l 
c o n t r i b u t i n g cause o f h i s c u r r e n t need f o r t r e a t m e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LUIS E. GONGORA, Claimant 
WCB Case No. 90-10314 

ORDER ON REVIEW 
Gin s b u r g , e t a l . , Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r w h i c h : (1) u p h e l d t h e 
i n s u r e r ' s p a r t i a l d e n i a l o f h i s p s y c h o l o g i c a l and c u r r e n t p h y s i c a l c o n d i t i o n s , 
and ( 2 ) decreased h i s unscheduled permanent d i s a b i l i t y award f r o m 19 p e r c e n t 
(60.8 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 12.5 p e r c e n t (41.6 de­
gr e e s ) u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . I n i t s b r i e f , t h e i n s u r e r con­
t e n d s t h a t c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y s h o u l d be reduced 
t o z e r o . On r e v i e w , t h e i s s u e s a r e t h e p r o p r i e t y o f t h e d e n i a l and e x t e n t o f 
uns c h e d u l e d permanent d i s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
P h y s i c a l C o n d i t i o n 

C l a i m a n t s u f f e r e d a compensable head and low back i n j u r y i n December 1988. 
Si n c e t h a t t i m e , he has complained o f d e b i l i t a t i n g low back p a i n , and has been 
examined by s e v e r a l d o c t o r s . A t h e a r i n g , c l a i m a n t a l s o c o m p l a i n e d o f p a i n i n 
h i s head, stomach, e a r s , neck, h i p s , a n k l e s , knees, t h i g h , l u n g s and arms. On 
J u l y 25, 1990, t h e i n s u r e r r e a f f i r m e d i t s acceptance o f t h e o r i g i n a l head and 
back i n j u r y c l a i m , b u t o t h e r w i s e d e n i e d c l a i m a n t ' s c u r r e n t p h y s i c a l problems as 
n o t b e i n g compensably r e l a t e d t o t h e 1988 compensable i n j u r y . 

To e s t a b l i s h e n t i t l e m e n t t o compensation f o r m e d i c a l s e r v i c e s , c l a i m a n t 
must p r o v e a c a u s a l r e l a t i o n s h i p between h i s need f o r m e d i c a l s e r v i c e s and h i s 
compensable i n j u r y . Jordan v. SAIF 86 Or App 29, 32 ( 1 9 8 7 ) . Here, t h e Referee 
c o n c l u d e d , and we agree, t h a t c l a i m a n t has f a i l e d t o c a r r y h i s burden o f p r o o f . 

The g r e a t w e i g h t o f t h e m e d i c a l evidence does n o t even v e r i f y t h e e x i s ­
t e n c e o f any c o n t i n u e d p h y s i c a l problems r e s u l t i n g f r o m t h e 1988 i n c i d e n t . Dr. 
H o w e l l , o s t e o p a t h , o p i n e d t h a t t h e r e was no c o r r e l a t i o n between c l a i m a n t ' s sub­
j e c t i v e c o m p l a i n t s and t h e o b j e c t i v e p h y s i c a l f i n d i n g s . I n h i s d e p o s i t i o n , he 
s t a t e d t h a t c l a i m a n t ' s low back p a i n was i n an unusual ar e a , t h a t c l a i m a n t d i s ­
p l a y e d d r a m a t i c p a i n b e h a v i o r , such as ga s p i n g , g r o a n i n g , and moaning, w h i c h i s 
n o t u s u a l i n back s t r a i n s u f f e r e r s , and which i n d i c a t e d t h e presence o f non-
p h y s i c a l f a c t o r s a f f e c t i n g c l a i m a n t ' s c o n d i t i o n . He no t e d t h a t c l a i m a n t had a 
p o s i t i v e Waddell s i g n w h i c h might i n d i c a t e a n o n - p h y s i c a l cause o f c l a i m a n t ' s 
p a i n , and e x p l a i n h i s c o m p l a i n t s o f d i f f u s e p a i n when l o c a l i z e d p a i n i s t o be 
ex p e c t e d o f someone w i t h a s p r a i n o r s t r a i n i n j u r y . 

Dr. Benz, an o r t h o p e d i c surgeon, and one o f c l a i m a n t ' s t r e a t i n g p h y s i ­
c i a n s , c o n c u r r e d w i t h Dr. Howell's o p i n i o n t h a t t h e r e was no c o r r e l a t i o n between 
c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s and o b j e c t i v e p h y s i c a l f i n d i n g s . I n a l a t e r 
r e p o r t , he agreed w i t h Dr. Howell t h a t t h e r e was no evi d e n c e o f o n g o i n g e f f e c t s 
f r o m t h e 1988 compensable i n j u r y . He a l s o c o n c u r r e d t h a t t h e r e were no muscu­
l o s k e l e t a l a b n o r m a l i t i e s which c o u l d account f o r c l a i m a n t ' s c o m p l a i n t s , and t h a t 
c l a i m a n t was as p h y s i c a l l y capable o f w o r k i n g now as he was b e f o r e t h e 1988 i n ­
j u r y . (Ex. 5 1 ) . 
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C l a i m a n t r e l i e s p r i m a r i l y on Dr. Benz, who o p i n e d t h a t t h e 1988 i n j u r y was 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s p h y s i c a l c o n d i t i o n and d i s a b i l i t y . 
However, i n t h a t same r e p o r t , as n o t e d above, Dr. Benz agreed w i t h Dr. H o w e l l 
t h a t t h e r e were no o n g o i n g e f f e c t s o f t h e 1988 i n j u r y and t h a t c l a i m a n t ' s p h y s i ­
c a l c o n d i t i o n had r e t u r n e d t o i t s p r e - i n j u r y s t a t u s . A l t h o u g h Dr. Benz's r e p o r t 
i s i n t e r n a l l y i n c o n s i s t e n t , i t s s p e c i f i c s and predominate w e i g h t s u p p o r t t h e i n ­
s u r e r ' s case. Dr. Benz's r e p o r t i s i n s u f f i c i e n t t o c a r r y c l a i m a n t ' s b u r d e n o f 
p r o o f . 

The o n l y o t h e r m e d i c a l e v i d e n c e comes from Dr. Romero, who a l s o t r e a t e d 
c l a i m a n t . Dr. Romero o p i n e d t h a t c l a i m a n t i s p r i m a r i l y depressed and t h a t h i s 
head i n j u r y may have c o n t r i b u t e d t o h i s d e p r e s s i o n . (Ex. 5 2 ) . Dr. Romero t o o k 
e x c e p t i o n o n l y w i t h t h e t o n e o f Dr. Howell's r e p o r t . He d i d n o t d i s a g r e e w i t h 
i t s s p e c i f i c s . 

I n summary, t h e preponderance o f t h e evidence e s t a b l i s h e s t h a t c l a i m a n t 
does n o t have any p h y s i c a l problem which i s compensably r e l a t e d t o c l a i m a n t ' s 
1988 a c c e p t e d i n j u r y . The Referee p r o p e r l y u p h e l d t h e p h y s i c a l c o n d i t i o n s p o r ­
t i o n o f t h e i n s u r e r ' s d e n i a l . 

P s y c h o l o g i c a l C o n d i t i o n 

The i n s u r e r a l s o i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t p s y c h o l o g i ­
c a l c o n d i t i o n . The Referee concluded t h a t c l a i m a n t has n o t p r o v e n t h a t he has a 
compensable p s y c h o l o g i c a l c o n d i t i o n r e q u i r i n g m e d i c a l s e r v i c e s as a r e s u l t o f 
t h e compensable i n j u r y . We agree. 

To e s t a b l i s h c o m p e n s a b i l i t y o f a p s y c h o l o g i c a l c o n d i t i o n a r i s i n g as a con­
sequence o f t h e 1988 compensable i n j u r y , c l a i m a n t must p r o v e by a preponderance 
o f t h e e v i d e n c e t h a t t h e compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f 
t h e p s y c h o l o g i c a l c o n d i t i o n . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . Of c o u r s e , as a t h r e s h o l d 
m a t t e r , he must f i r s t e s t a b l i s h t h a t he has a p s y c h o l o g i c a l c o n d i t i o n t h a t i s 
d i s a b l i n g and r e q u i r e s m e d i c a l t r e a t m e n t . 

The R e f e r e e concl u d e d t h a t c l a i m a n t f a i l e d t o c a r r y h i s burden o f p r o o f . 
We agree. 

Dr. Colbach, p s y c h i a t r i s t , examined c l a i m a n t f o r t h e i n s u r e r as p a r t o f an 
O r t h o p a e d i c C o n s u l t a n t s p a n e l . The p s y c h o l o g i c a l e v a l u a t i o n was a r r a n g e d be­
cause t h e p h y s i c i a n s who t r e a t e d o r examined c l a i m a n t were u n a b l e t o f i n d any 
p h y s i c a l cause f o r c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s . 

Dr. Colbach o p i n e d t h a t c l a i m a n t was "making t o o much o f w h a t e v e r t r u e 
aches and p a i n s he has." He found c l a i m a n t m e d i c a l l y s t a t i o n a r y w i t h r e g a r d t o 
h i s p s y c h o l o g i c a l c o n d i t i o n and d i d n o t t h i n k t h a t c l a i m a n t had any s i g n i f i c a n t 
p s y c h i a t r i c p r o b l e m due t o h i s i n d u s t r i a l i n j u r y . (Ex. 2 0 - 3 ) . I n a l a t e r r e ­
p o r t , Dr. Colbach o p i n e d t h a t t h e work i n j u r y was a v e r y m i n or e v e n t , w h i c h pos­
s i b l y p l a y e d no r o l e i n c l a i m a n t ' s p s y c h o l o g i c a l problems. He o p i n e d t h a t 
c l a i m a n t d i d n o t have any p s y c h o l o g i c a l problem w h i c h r e q u i r e d m e d i c a l t r e a t ­
ment. (Exs. 20, 4 9 ) . 

Dr. H o w e l l , who i s n o t a p s y c h i a t r i s t , o p i n e d t h a t c l a i m a n t does n o t have 
a p s y c h o l o g i c a l c o n d i t i o n . Dr. Romero, a l s o n o t a p s y c h i a t r i s t , o p i n e d t h a t 
c l a i m a n t was depressed and t h a t h i s d e p r e s s i o n may have been caused by t h e 1988 
i n j u r y . 

C l a i m a n t r e l i e s p r i m a r i l y on t h e o p i n i o n o f Dr. T o r r e s , p s y c h o l o g i s t . Dr. 
T o r r e s e v a l u a t e d c l a i m a n t on a r e f e r r a l from Dr. Benz, who was u n a b l e t o f i n d 
any p h y s i c a l r e a s o n f o r c l a i m a n t ' s c o m p l a i n t s . 
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Dr. T o r r e s o p i n e d t h a t c l a i m a n t was depressed secondary t o t h e 1988 i n j u r y 
w h i c h c l a i m a n t p e r c e i v e s as i n c a p a c i t a t i n g . However, Dr. T o r r e s d i d n o t f i n d 
t h a t c l a i m a n t r e q u i r e d t r e a t m e n t f o r h i s d e p r e s s i o n . I n s t e a d , he o p i n e d t h a t 
c l a i m a n t needed t o r e t u r n t o work, and t h a t i f he d i d so, h i s f l o r i d p a i n com­
p l a i n t s w o u l d i n a l l l i k e l i h o o d d i m i n i s h . (Ex. 1 8 ) . 

Thus, t h e r e i s no e v i d e n c e i n t h e r e c o r d t h a t c l a i m a n t has a p s y c h o l o g i c a l 
c o n d i t i o n w h i c h i s d i s a b l i n g and which r e q u i r e d t r e a t m e n t . A c c o r d i n g l y , t h e 
R e f e r e e p r o p e r l y u p h e l d t h e i n s u r e r ' s d e n i a l . 

Assuming arguendo t h a t c l a i m a n t s u f f e r s from a d i s a b l i n g p s y c h o l o g i c a l 
c o n d i t i o n , we would s t i l l u p h o l d t h e i n s u r e d ' s d e n i a l as c l a i m a n t has n o t e s t a b ­
l i s h e d t h a t h i s compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f h i s psy­
c h o l o g i c a l c o n d i t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we r e l y on t h e w e l l - r e a s o n e d 
o p i n i o n o f Dr. Colbach 

Unscheduled Permanent D i s a b i l i t y 

The R e f e r e e reduced c l a i m a n t ' s d i s a b i l i t y award t o 12.5 p e r c e n t . The 
D e t e r m i n a t i o n Order awarded c l a i m a n t 19 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y . I n i t s b r i e f , t h e i n s u r e r argues t h a t on de novo r e v i e w t h e Board 
s h o u l d reduce t h e permanent p a r t i a l d i s a b i l i t y award t o z e r o because t h e Referee 
f o u n d c l a i m a n t had no impairment and a l l o w e d c l a i m a n t an award o f permanent d i s ­
a b i l i t y based s o l e l y on e d u c a t i o n a l and v o c a t i o n a l f a c t o r s . We agree. 

Where t h e c l a i m a n t f a i l s t o e s t a b l i s h any measurable i m p a i r m e n t r e s u l t i n g 
f r o m h i s o r her compensable i n j u r y / c o n d i t i o n , no award o f d i s a b i l i t y i s a l l o w e d . 
Former OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( b ) , OAR 436-35-280(1). 

Here, c l a i m a n t has f a i l e d t o e s t a b l i s h measurable i m p a i r m e n t r e s u l t i n g 
f r o m h i s compensable i n j u r y . T h e r e f o r e , we f i n d t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h e n t i t l e m e n t t o an award o f permanent d i s a b i l i t y . 

We c o n c l u d e a f t e r a de novo r e v i e w o f t h e r e c o r d t h a t c l a i m a n t has p r o v e n 
no i m p a i r m e n t due t o h i s December 1988 i n j u r y . The O r t h o p a e d i c C o n s u l t a n t s 
f o u n d g r o s s i n t e r f e r e n c e making e v a l u a t i o n almost i m p o s s i b l e . (Ex 2 1 ) . I n 
t h e i r second e x a m i n a t i o n o f c l a i m a n t , O r t h o p a e d i c C o n s u l t a n t s f o u n d t h a t t h e 
language b a r r i e r and c l a i m a n t ' s gross p a i n b e h a v i o r made i t d i f f i c u l t t o assess 
t h e n a t u r e o f i m p a i r m e n t . T h i s was so even though an i n t e r p r e t e r was p r e s e n t . 
(Ex 3 4 - 4 ) . Dr. H o w e l l o p i n e d t h a t c l a i m a n t had no permanent i m p a i r m e n t . He 
o p i n e d t h a t c l a i m a n t ' s reduced range o f m o t i o n was v o l u n t a r i l y c o n t r o l l e d and 
n o t an i n d i c a t i o n o f any u n d e r l y i n g p a t h o l o g i c a l c o n d i t i o n . (Ex 4 1 ) . C l a i m ­
a n t ' s c h i r o p r a c t o r , Dr. Beeson, and o r t h o p e d i c surgeon, Dr. Benz, c o n c u r r e d w i t h 
Dr. H o w e l l ' s r e p o r t . Dr. Benz a g a i n c o n c u r r e d s p e c i f i c a l l y w i t h Dr. H o w e l l ' s 
s t a t e m e n t s t h a t c l a i m a n t had no permanent impairment r e s u l t i n g f r o m h i s December 
1988 i n j u r y and t h a t c l a i m a n t was as p h y s i c a l l y capable o f w o r k i n g as he was 
p r i o r t o t h e December 1988 i n j u r y . (Ex 51-4). 

C l a i m a n t was e v a l u a t e d by Dr. Lubcke, a c h i r o p r a c t o r a t J e n n i n g s Lodge 
C h i r o p r a c t i c C enter. Dr. Lubcke o p i n e d : " I am somewhat uneasy w i t h t h e i n c o n ­
s i s t e n c i e s p r e s e n t on p h y s i c a l and mechanical t e s t i n g . " Dr. Lubcke a l s o s t a t e d 
t h a t some f u n c t i o n a l o v e r l a y and i n t e r f e r e n c e c o u l d be p r e s e n t i n t h e t e s t i n g 
p r o c e s s . I n s p i t e o f t h e s e concerns, Dr. Lubcke concluded t h a t f u n c t i o n a l o v e r ­
l a y d i d n o t i n t e r f e r e w i t h t h e t e s t i n g process. 

We c o n c l u d e t h a t , based on t h e m e d i c a l r e p o r t s summarized above, c l a i m a n t 
has n o t p r o v e n he has impairment due t o l o s t ranges o f m o t i o n . 
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We agree w i t h t h e Referee t h a t t h e r e i s no evi d e n c e t h a t c l a i m a n t ' s d i s c 
b u l g e was caused by h i s compensable i n j u r y . T h e r e f o r e , no v a l u e may be g i v e n 
f o r h i s d i s c b u l g e . See Ruben D. C a r l o s , 43 Van N a t t a 605 ( 1 9 9 1 ) ; D a n i e l G. 
H u f f , 42 Van N a t t a 2805 (1 9 9 0 ) . 

We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h any measurable i m p a i r ­
ment r e s u l t i n g f r o m h i s compensable i n j u r y . T h e r e f o r e , no award o f d i s a b i l i t y i s 
a l l o w e d . Former OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( b ) , former OAR 436-35-280(1). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 13, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . I n l i e u o f t h e Referee's and D e t e r m i n a t i o n Order award o f uns c h e d u l e d 
permanent d i s a b i l i t y , c l a i m a n t i s awarded zero p e r c e n t u n scheduled permanent 
d i s a b i l i t y . That p o r t i o n o f t h e Referee's o r d e r w h i c h u p h e l d t h e i n s u r e r ' s de­
n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s a f f i r m e d . I n a d d i t i o n , t h a t p o r ­
t i o n o f t h e i n s u r e r ' s d e n i a l which denied c l a i m a n t ' s c u r r e n t p h y s i c a l c o n d i t i o n 
as no l o n g e r b e i n g r e l a t e d t o h i s compensable i n j u r y i s u p h e l d . 

J a nuary 24, 1992 C i t e as 44 Van N a t t a 116 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN M. SMITH, Claimant 
Own Mo t i o n No. 91-0686M 

OWN MOTION ORDER 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 

Employers I n s u r a n c e o f Wausau, I n s u r a n c e C a r r i e r 

The i n s u r e r s u b m i t t e d c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s 
A p r i l 19, 1976 low back i n j u r y . C l a i m ant's a g g r a v a t i o n r i g h t s e x p i r e d on Decem­
ber 19, 1982. The i n s u r e r has den i e d t h e c o m p e n s a b i l i t y o f and r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s c u r r e n t r i g h t s h o u l d e r r o t a t o r c u f f t e a r c o n d i t i o n and r e s u l t a n t 
s u r g e r y o f September 17, 1991. I t a l s o opposes t h e r e o p e n i n g o f c l a i m a n t ' s 
c l a i m f o r payment o f temporary d i s a b i l i t y compensation, c o n t e n d i n g t h a t c l a i m a n t 
has removed h i m s e l f f r o m t h e work f o r c e . 

We may e x e r c i s e our own m o t i o n a u t h o r i t y and reopen c l a i m a n t ' s c l a i m f o r 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y compensation i f he has s u s t a i n e d a w o r s e n i n g o f 
h i s compensable i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y , o r 
o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . However, a t t h e 
p r e s e n t t i m e , l i t i g a t i o n i s pending r e g a r d i n g c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r ­
r e n t m e d i c a l t r e a t m e n t (WCB Case No. 91-17460). The Board r o u t i n e l y p ostpones 
a c t i o n on own m o t i o n m a t t e r s u n t i l f i n a l r e s o l u t i o n o f pe n d i n g l i t i g a t i o n on r e ­
l a t e d i s s u e s i s r e s o l v e d . 

N e v e r t h e l e s s , postponement i s n o t necessary where t h e c l a i m a n t i s n o t en­
t i t l e d t o own m o t i o n r e o p e n i n g . A c l a i m a n t does n o t q u a l i f y f o r t h e payment o f 
te m p o r a r y d i s a b i l i t y compensation u n l e s s he was i n t h e work f o r c e a t t h e t i m e o f 
t h e w o r s e n i n g . Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 ( 1 9 8 9 ) ; 
C u t r i q h t v. Weyerhaeuser Company, 229 Or 290 (19 8 5 ) . The i n s u r e r c o n t e n d s t h a t 
c l a i m a n t has w i t h d r a w n f r o m t h e work f o r c e . By a November 22, 1991 Order on Re­
vie w (WCB Case No. 88-09368) t h e Board concluded t h a t c l a i m a n t had n o t worked 
s i n c e 1976, w i t h t h e e x c e p t i o n o f a one-week t r i a l p e r i o d and t h a t he was n o t 
w i l l i n g t o work. We, a c c o r d i n g l y , conclude t h a t c l a i m a n t has w i t h d r a w n f r o m t h e 
work f o r c e . C o nsequently, we deny c l a i m a n t ' s r e q u e s t f o r t e m p o r a r y d i s a b i l i t y 
c o mpensation. See i d . 

C l a i m a n t ' s e n t i t l e m e n t t o m e d i c a l expenses p u r s u a n t t o ORS 656.245 i s n o t 
a f f e c t e d by t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LARRY McSPERITT, Claimant 
WCB Case No. 89-10041 

ORDER ON REMAND 
J o l l e s , e t a l . , Claimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court o f Ap p e a l s . 
Roseburq F o r e s t P r o d u c t s v. M c S p e r i t t , 108 Or App 288 (1 9 9 1 ) . The c o u r t has r e ­
v e r s e d o u r o r d e r t h a t a f f i r m e d a Referee's o r d e r w h i c h s e t a s i d e an o c c u p a t i o n a l 
d i s e a s e d e n i a l o f c l a i m a n t ' s h e a r i n g l o s s c l a i m . C i t i n g Aetna C a s u a l t y Co. v. 
Aschbacher, 107 Or App 494 (1 9 9 1 ) , and L i b e r t y N orthwest I n s . Corp. v. Damm, 107 
Or App 764 ( 1 9 9 1 ) , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as c o n t a i n e d i n t h e Refe r e e ' s o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . C l a i m a n t ' s work exposure f o r t h e s e l f - i n s u r e d 
employer was t h e major c o n t r i b u t i n g cause o f h i s b i n a u r a l h e a r i n g l o s s . 

CONCLUSIONS OF LAW AND OPINION 

F i n d i n g t h a t c l a i m a n t ' s work exposure f o r t h e employer was t h e m a j o r cause 
o f t h e h e a r i n g l o s s i n b o t h o f c l a i m a n t ' s e a r s , t h e Referee h e l d t h a t c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m was compensable. We a f f i r m e d w i t h t h e f o l l o w i n g sup­
p l e m e n t a t i o n . R e l y i n g on Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) , we con­
c l u d e d t h a t c l a i m a n t need o n l y e s t a b l i s h t h a t h i s work exposure was a m a t e r i a l 
c o n t r i b u t i n g cause o f h i s h e a r i n g l o s s . 

The c o u r t has r e c e n t l y h e l d t h a t t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f an 
o c c u p a t i o n a l d i s e a s e c l a i m under former ORS 656.802, a c l a i m a n t must e s t a b l i s h 
t h a t h i s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s c o n d i t i o n . 
L i b e r t y N o r t h w e s t I n s u r a n c e Corp. v. Damm, supra; Aetna C a s u a l t y Co. v. 
Aschbacher, s u p r a . I n l i g h t o f t h o s e r e c e n t h o l d i n g s , t h e c o u r t has r e v e r s e d 
o u r o r d e r and remanded f o r r e c o n s i d e r a t i o n . 

A f t e r c o n d u c t i n g o ur r e c o n s i d e r a t i o n , we conclude t h a t c l a i m a n t ' s work ex­
posure was t h e major c o n t r i b u t i n g cause o f h i s h e a r i n g l o s s . I n r e a c h i n g t h i s 
c o n c l u s i o n , we r e l y upon c l a i m a n t ' s c r e d i b l e t e s t i m o n y and t h e o p i n i o n o f f e r e d 
by Dr. B u r k e t t , c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . As was t h e R e f e r e e , we a r e p e r ­
suaded by B u r k e t t ' s o p i n i o n t h a t c l a i m a n t ' s exposure t o n o i s e w h i l e w o r k i n g f o r 
t h e employer was t h e major c o n t r i b u t i n g cause o f h i s h e a r i n g l o s s . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we a f f i r m and adopt t h e R e f e r e e ' s o r d e r 
d a t e d September 15, 1989. Our p r i o r $875 a t t o r n e y f e e award f o r s e r v i c e s on 
Board r e v i e w i s r e p u b l i s h e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LARRY McSPERITT, Claimant 
WCB Case No. 89-10041 
SECOND ORDER ON REMAND 

J o l l e s , e t a l . , C l aimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f o u r October 30, 1991 
Order on Remand t h a t a f f i r m e d , w i t h s u p p l e m e n t a t i o n , a Referee's o r d e r s e t t i n g 
a s i d e t h e employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h e a r i n g 
l o s s . C o n t e n d i n g t h a t our o r d e r n e g l e c t e d t o address s e v e r a l Board d e c i s i o n s 
c o n c e r n i n g h e a r i n g l o s s c l a i m s , t h e employer r e i t e r a t e s t h a t c l a i m a n t has f a i l e d 
t o e s t a b l i s h t h a t h i s work exposure f o r t h e employer was t h e m a j o r c o n t r i b u t i n g 
cause o f h i s h e a r i n g l o s s . 

To v a r y i n g degrees, each o f t h e cases upon which t h e employer r e l i e s i n ­
v o l v e d m e d i c a l o p i n i o n s w h i c h d e c l i n e d t o a t t r i b u t e t h e c l a i m a n t s ' h e a r i n g l o s s 
t o work exposure because t h e c l a i m a n t s wore ear p r o t e c t i o n w h i l e w o r k i n g . Here, 
i n c o n t r a s t , t h e s o l e m e d i c a l o p i n i o n acknowledges t h a t c l a i m a n t wore ear p r o ­
t e c t i o n w h i l e p e r f o r m i n g h i s work a c t i v i t i e s , b u t c o n t i n u e s t o r e a c h t h e c o n c l u ­
s i o n t h a t c l a i m a n t ' s work exposure was t h e major c o n t r i b u t i n g cause o f h i s hear­
i n g l o s s . For t h e reasons a r t i c u l a t e d by t h e Referee, i n a d d i t i o n t o c l a i m a n t ' s 
c r e d i b l e t e s t i m o n y c o n c e r n i n g h i s on and o f f work exposures, we c o n t i n u e t o f i n d 
t h i s o p i n i o n p e r s u a s i v e . Consequently, we remain persuaded t h a t c l a i m a n t ' s 
h e a r i n g l o s s c l a i m i s compensable. 

A c c o r d i n g l y , we w i t h d r a w our October 30, 1991 o r d e r . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our October 30, 1991 o r d e r . 
The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Janu a r y 10, 1992 C i t e as 44 Van N a t t a 118 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ERNEST C. RICHTER, Claimant 

WCB Case Nos. 88-04556, 86-13711 & 85-12160 
ORDER ON REMAND 

Emmons, e t a l . , Claimant A t t o r n e y s 
John B. Mo t l e y ( S a i f ) , Defense A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t o f Ap p e a l s . 
R i c h t e r v. P a c i f i c Auto Body & P a i n t , 108 Or App 470 ( 1 9 9 1 ) . The c o u r t has r e ­
v e r s e d t h a t p o r t i o n o f our o r d e r , E r n e s t C. R i c h t e r , 42 Van N a t t a 955 ( 1 9 9 0 ) , 
w h i c h h e l d t h a t c l a i m a n t was not e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e under 
ORS 656.386(1) when Argonaut I n s u r a n c e r e s c i n d e d i t s c o m p e n s a b i l i t y d e n i a l o f 
c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t p r i o r t o h e a r i n g . R e l y i n g on t h e amendments 
t o ORS 656.386(1) as adopted by SB 540, t h e c o u r t has r e v e r s e d t h a t p o r t i o n o f 
our o r d e r and remanded f o r an award o f a t t o r n e y f e e s . 

FINDINGS OF FACT 

We r e p u b l i s h t h e " F i n d i n g s o f Fa c t " and " U l t i m a t e F i n d i n g s o f F a c t " con­
t a i n e d i n o u r p r i o r o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . C l a i m a n t ' s a t t o r ­
ney was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e h e l d t h a t c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o an a t t o r n e y f e e 
f o r s e r v i c e s r e n d e r e d i n s e c u r i n g t h e r e s c i s s i o n o f Argonaut's c o m p e n s a b i l i t y 
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d e n i a l p r i o r t o h e a r i n g . A f t e r c o n s i d e r i n g c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f 
s e r v i c e s i n l i g h t o f t h e f a c t o r s s e t f o r t h i n former OAR 438-15-010(2) (now sec­
t i o n ( 4 ) ) , t h e Referee found t h a t $800 was a re a s o n a b l e a t t o r n e y f e e . F i n a l l y , 
t h e R e f e r e e c o n c l u d e d t h a t t h e fe e was payable from c l a i m a n t ' s compensation, 
r a t h e r t h a n by Arg o n a u t . 

C l a i m a n t r e q u e s t e d Board r e v i e w , c o n t e n d i n g t h a t t h e R eferee had e r r e d i n 
h o l d i n g t h a t t h e a t t o r n e y f e e s h o u l d be p a i d from c l a i m a n t ' s compensation. 
C l a i m a n t d i d n o t c o n t e s t t h e amount o f t h e Referee's a t t o r n e y f e e award. R a t h e r , 
he r e q u e s t e d t h a t t h e Referee's o r d e r be m o d i f i e d t o d i r e c t t h a t c l a i m a n t ' s 
a t t o r n e y f e e be i n s u r e r - p a i d . 

R e l y i n g on Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , we a f f i r m e d and 
adopted t h i s p o r t i o n o f t h e Referee's o r d e r . E r n e s t C. R i c h t e r , s u p r a . The 
c o u r t has r e v e r s e d . I n l i g h t o f t h e l e g i s l a t u r e ' s amendment t o ORS 65 6 . 3 8 6 ( 1 ) , 
t h e c o u r t has h e l d t h a t c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e . 
C o n s e q u e n t l y , t h e c o u r t has remanded f o r such an award. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4). and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s ­
s i o n o f A r g o n a u t ' s c h i r o p r a c t i c c o m p e n s a b i l i t y d e n i a l p r i o r t o h e a r i n g i s $800, 
t o be p a i d by Argonau t . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con­
s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d and c l a i m ­
a n t ' s a t t o r n e y ' s a f f i d a v i t o f s e r v i c e s r e n d e r e d ) , t h e c o m p l e x i t y o f t h e i s s u e , 
and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e t h a t , on r e v i e w , c l a i m ­
a n t o n l y c o n t e s t e d t h e source, n o t t h e amount, o f t h e Referee's a t t o r n e y f e e 
award. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h 
awarded c l a i m a n t ' s a t t o r n e y a $800 f e e i s m o d i f i e d . Rather t h a n b e i n g p a y a b l e 
f r o m c l a i m a n t ' s compensation, as p r e v i o u s l y g r a n t e d by t h e R e f e r e e , t h e $800 a t ­
t o r n e y f e e i s p a y a b l e by Argonaut i n a d d i t i o n t o c l a i m a n t ' s compensation. 
T h e r e f o r e , i n t h e event t h a t c l a i m a n t ' s a t t o r n e y has a l r e a d y r e c e i v e d t h e $800 
f e e f r o m c l a i m a n t ' s compensation, Argonaut s h a l l pay c l a i m a n t t h e $800 as r e i m ­
bursement f o r t h e f e e . 

I T IS SO ORDERED. 

Janu a r y 23, 1992 C i t e as 44 Van N a t t a 119 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
HELEN S. LONG, Claimant 
WCB Case No. 90-17164 

ORDER ON REVIEW 
Malagon, e t a l . , Claimant A t t o r n e y s 

M a r c i a L. B a r t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee B l a c k ' s o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment. On 
r e v i e w , SAIF contends t h a t , even assuming t h a t c l a i m a n t ' s c o n d i t i o n i s compens­
a b l e , t h e s u r g e r y p e r f o r m e d by Dr. Smith was not a compensable m e d i c a l s e r v i c e 
under ORS 656.245. We f i n d no evidence i n t h e r e c o r d t h a t SAIF p r o p e r l y r a i s e d 
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t h a t i s s u e b e f o r e t h e Referee. A c c o r d i n g l y , we d e c l i n e t o address i t on r e v i e w . 
See Stevenson v. Blue Cross, 108 Or App 247 (19 9 1 ) . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e c o m p e n s a b i l i t y i s s u e i s $1,000, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 2 1 , 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1,000, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 

J a n u a r y 23, 1992 C i t e as 44 Van N a t t a 120 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH L. STUART, Claimant 

Own Moti o n No. 90-0532M 
OWN MOTION ORDER REVIEWING CARRIER CLOSURE 

Welch, e t a l . , Claimant A t t o r n e y s 
The Farmers I n s u r a n c e Group, I n s u r a n c e C a r r i e r 

C l a i m a n t r e q u e s t s r e v i e w o f t h e c a r r i e r ' s October 8, 1991 N o t i c e o f C l o ­
s u r e w h i c h c l o s e d h i s c l a i m w i t h an award o f temporary d i s a b i l i t y compensation 
fr o m November 14, 1990 t h r o u g h September 30, 1991. The c a r r i e r d e c l a r e d c l a i m ­
a n t m e d i c a l l y s t a t i o n a r y as o f September 30, 1991. C l a i m a n t contends t h a t t h e 
i n s u r e r p r e m a t u r e l y c l o s e d h i s c l a i m and t h a t he i s e n t i t l e d t o a d d i t i o n a l 
c o mpensation. 

An i n s u r e r i s r e q u i r e d t o c o n t i n u e p a y i n g t e m p o r a r y d i s a b i l i t y compensa­
t i o n u n t i l c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and t h e c l a i m i s c l o s e d ; c l a i m a n t 
r e t u r n s t o r e g u l a r o r m o d i f i e d work; t h e a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a 
w r i t t e n r e l e a s e t o r e t u r n t o r e g u l a r work; o r t h e a t t e n d i n g p h y s i c i a n g i v e s 
c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o m o d i f i e d work, such employment i s 
o f f e r e d i n w r i t i n g t o c l a i m a n t and c l a i m a n t f a i l s t o b e g i n such employment. OAR 
438-12-035(2) . 

The i n s u r e r s t a t e d t h a t c l a i m a n t r e p o r t e d on August 22, 1991 t h a t he had 
been r e l e a s e d f o r m o d i f i e d work. By an August 7, 1991 c h a r t n o t e , Dr. Becker 
recommended t h a t c l a i m a n t r e t u r n t o work e f f e c t i v e August 12, 1991, w i t h r e ­
s t r i c t i o n s on heavy l i f t i n g , t w i s t i n g , bending o r c a r r y i n g . However, t h e r e i s 
no e v i d e n c e t h a t c l a i m a n t a c t u a l l y r e t u r n e d t o work, nor i s t h e r e e v i d e n c e t h a t 
employment was o f f e r e d i n w r i t i n g t o c l a i m a n t and c l a i m a n t f a i l e d t o b e g i n t h a t 
employment. A c c o r d i n g l y , t h e i n s u r e r was r e q u i r e d t o c o n t i n u e p a y i n g t e m p o r a r y 
d i s a b i l i t y compensation u n t i l c l a i m a n t became m e d i c a l l y s t a t i o n a r y and t h e c l a i m 
was c l o s e d . C onsequently, t h e q u e s t i o n b e f o r e us i s whether c l a i m a n t was medi­
c a l l y s t a t i o n a r y a t t h e t i m e o f c l a i m c l o s u r e . 

An i n j u r e d w orker i s c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no f u r t h e r mate­
r i a l improvement would r e a s o n a b l y be expected from m e d i c a l t r e a t m e n t o r t h e pas­
sage o f t i m e . ORS 656.005(17). Dr. N i c h o l s , who pe r f o r m e d an in d e p e n d e n t medi­
c a l e x a m i n a t i o n on September 30, 1991, r e p o r t e d t h a t c l a i m a n t c o n t i n u e d t o have 
p a i n i n t h e mid low back and p a i n i n b o t h l e g s , r i g h t g r e a t e r t h a n l e f t . 
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N i c h o l s a l s o r e p o r t e d t h a t c l a i m a n t had been r e c e i v i n g p h y s i c a l t h e r a p y t h r e e 
t i m e s a week f o r t h e p a s t e i g h t months, b u t was unsure whether t h e p h y s i c a l 
t h e r a p y was h e l p i n g him much. N i c h o l s o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n appeared 
t o be s t a b l e , t h a t c l a i m a n t had had l e s s t h a n o p t i m a l r e s u l t s f r o m m u l t i p l e back 
s u r g e r i e s , and t h a t i t was e x t r e m e l y u n l i k e l y t h a t f u r t h e r back s u r g e r y would be 
i n d i c a t e d o r b e n e f i c i a l t o c l a i m a n t . He a l s o o p i n e d t h a t a d d i t i o n a l p h y s i c a l 
t h e r a p y w o u l d n o t be o f b e n e f i t . ( L e t t e r o f September 30, 1991.) 

Dr. Becker, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , n o t e d on September 1 1 , 1991 
t h a t c l a i m a n t c o n t i n u e d t o have e p i s o d i c f l a r e - u p s o f p a i n t o h i s l e g . A p h y s i ­
c a l e x a m i n a t i o n d e m o n s t r a t e d no s i g n i f i c a n t change i n c l a i m a n t ' s c o n d i t i o n . How­
e v e r , Becker recommended an MRI " t o f i n a l l y diagnose [ c l a i m a n t ' s ] s i t u a t i o n t o 
see i f t h e r e i s any r e m e d i a t i o n p o s s i b l e and t o f a c i l i t a t e f i n a l d e t e r m i n a t i o n 
o f h i s m e d i c a l c o n d i t i o n . " Becker planned t o see c l a i m a n t a f t e r c o m p l e t i o n o f 
t h e MRI. However, t h e r e i s no evidence t h a t t h e MRI was pursued and p e r f o r m e d . 

Here, even though t h e r e i s no evidence t h a t Dr. N i c h o l s ' r e p o r t was p r o ­
v i d e d t o Dr. Becker f o r h i s response, i t does n o t appear t o us t h a t Becker ex­
p e c t e d c l a i m a n t ' s c o n d i t i o n t o m a t e r i a l l y improve w i t h m e d i c a l t r e a t m e n t o r t h e 
passage o f t i m e . F i r s t , Dr. Becker noted t h a t c l a i m a n t had been e x p e r i e n c i n g 
e p i s o d i c f l a r e - u p s i n h i s r i g h t l e g . Second, he d i d n o t e x p l a i n what he ex­
p e c t e d t o f i n d f r o m t h e MRI, a s i d e from " p o s s i b l e r e m e d i a t i o n " . We do n o t i n ­
t e r p r e t t h i s p h r a s e t o mean an e x p e c t a t i o n o f m a t e r i a l improvement. F u r t h e r ­
more, Becker's p h y s i c a l e x a m i n a t i o n r e v e a l e d no change i n c l a i m a n t ' s c o n d i t i o n . 
I n a d d i t i o n , c l a i m a n t d i d n o t r e p o r t any improvement f r o m h i s p h y s i c a l t h e r a p y 
t r e a t m e n t s . Thus, i t does n o t appear t h a t Dr. Becker has an e x p e c t a t i o n o f im­
provement as a reason f o r c o n t i n u i n g t r e a t m e n t . 

Based on t h i s r e c o r d , we f i n d t h a t , a t t h e t i m e o f c l a i m c l o s u r e , no f u r ­
t h e r m a t e r i a l improvement was re a s o n a b l y expected f r o m m e d i c a l t r e a t m e n t o r t h e 
passage o f t i m e . We t h e r e f o r e conclude t h a t c l a i m a n t became m e d i c a l l y s t a t i o n ­
a r y on September 30, 1991 and a f f i r m t h e i n s u r e r ' s c l a i m c l o s u r e i n a l l r e ­
s p e c t s . 

I T I S SO ORDERED. 

January 23, 1992 C i t e as 44 Van N a t t a 121 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SHARON J . TRUE, Claimant 
WCB Case No. 89-16466 

ORDER ON REVIEW 
Cr a i n e & Love, Claimant A t t o r n e y s 

Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Baker's o r d e r w h i c h h e l d t h a t c l a i m a n t 
was n o t e n t i t l e d t o an assessed a t t o r n e y f e e under ORS 656.386(1) when t h e SAIF 
C o r p o r a t i o n r e s c i n d e d i t s d e n i a l o f c l a i m a n t ' s h e p a t i t i s c l a i m . On r e v i e w , t h e 
i s s u e i s a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa­
t i o n . 

On August 2 1 , 1989, c l a i m a n t ' s a t t o r n e y f i l e d a r e q u e s t f o r h e a r i n g con­
c e r n i n g SAIF's June 30, 1989 d e n i a l o f t h e c l a i m . 
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A t c l a i m a n t ' s a t t o r n e y ' s r e q u e s t , c l a i m a n t ' s p h y s i c i a n s u b m i t t e d a r e p o r t 
s t a t i n g , w i t h i n a r e a s o n a b l e m e d i c a l p r o b a b i l i t y , t h a t c l a i m a n t c o n t r a c t e d 
h e p a t i t i s a t her work p l a c e . (See Exs. 7, 8 ) . 

On December 8, 1989, t h e day o f t h e h e a r i n g , SAIF r e s c i n d e d i t s d e n i a l and 
ac c e p t e d t h e c l a i m f o r h e p a t i t i s . As a r e s u l t o f SAIF r e s c i n d i n g t h e d e n i a l , 
t h e r e was no h e a r i n g c o n c e r n i n g c o m p e n s a b i l i t y o f t h e c l a i m . 

C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r 
c l a i m a n t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e h e l d t h a t c l a i m a n t was n o t e n t i t l e d t o an assessed a t t o r n e y 
f e e based on Jones v. OSCI, 107 Or App 78 (199 1 ) , w h i c h h e l d t h a t f o r m e r ORS 
656.386(1) p r o v i d e d no b a s i s f o r an award o f i n s u r e r - p a i d a t t o r n e y f e e s t o a 
c l a i m a n t when a c a r r i e r w i t h d r a w s i t s d e n i a l p r i o r t o h e a r i n g . The C o u r t o f 
Appeals s u b s e q u e n t l y a l l o w e d r e c o n s i d e r a t i o n i n t h a t case and w i t h d r e w i t s o p i n ­
i o n . Jones v. OSCI, 108 Or App 230, 232 (1991). The c o u r t ' s a c t i o n was based 
on t h e 1991 amendment t o ORS 656.386(1) p r o v i d i n g t h a t i f "an a t t o r n e y i s i n ­
s t r u m e n t a l i n o b t a i n i n g compensation f o r a c l a i m a n t and a h e a r i n g by t h e r e f e r e e 
i s n o t h e l d , a r e a s o n a b l e a t t o r n e y f e e s h a l l be a l l o w e d . " I d . 

The o r d e r i n t h i s case d i d n o t become f i n a l b e f o r e t h e e f f e c t i v e d a t e o f 
t h e 1991 a c t , and t h e r e f o r e t h i s case comes under t h e amended s t a t u t e . SB 540, 
3. Moreover, c l a i m a n t ' s a t t o r n e y s u b m i t t e d a h e a r i n g r e q u e s t c o n c e r n i n g 

SAIF's d e n i a l and e l i c i t e d a m e d i c a l r e p o r t c o n c e r n i n g c l a i m a n t ' s h e p a t i t i s con­
d i t i o n and i t s r e l a t i o n s h i p t o her work a c t i v i t i e s . We t h e r e f o r e c o n c l u d e t h a t 
c l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t 
t h r o u g h t h e r e s c i s s i o n o f SAIF's d e n i a l p r i o r t o t h e schedu l e d h e a r i n g and t h a t 
c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e under ORS 6 5 6 . 3 8 6 ( 1 ) . See 
Thomas D. O l i v e , 43 Van N a t t a 1881, 1882-83 ( 1 9 9 1 ) . 

SAIF concedes t h a t c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e under ORS 
65 6 . 3 8 6 ( 1 ) . SAIF contends, however, t h a t c l a i m a n t i s n o t e n t i t l e d t o a t t o r n e y 
f e e s on Board r e v i e w under ORS 656.382(2) s i n c e c l a i m a n t ' s r i g h t t o a t t o r n e y 
f e e s was t h e o n l y i s s u e on r e v i e w and c l a i m a n t ' s r i g h t t o compensation was n o t 
a t r i s k . We agree. Dept. o f J u s t i c e , Inmate I n s . Fund v. H e n d e r s h o t t , 108 Or 
App 584 (1991) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we c o n c l u d e 
t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e r e s c i s s i o n o f SAIF's d e n i a l i s 
$1,600, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d and 
c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We not e t h a t c l a i m a n t ' s c o u n s e l i s n o t en­
t i t l e d t o an assessed f e e f o r th o s e s e r v i c e s d i r e c t e d t o t h e f e e i s s u e , as 
opposed t o t h o s e s e r v i c e s l e a d i n g t o SAIF's r e s c i s s i o n o f i t s d e n i a l . Saxton v. 
SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, 80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 20, 1991 i s r e v e r s e d . C l a i m a n t ' s a t t o r n e y 
i s awarded a r e a s o n a b l e i n s u r e r - p a i d a t t o r n e y f e e o f $1,600 f o r s e r v i c e s i n con­
n e c t i o n w i t h SAIF's p r e - h e a r i n g r e s c i s s i o n o f i t s d e n i a l , t o be p a i d by t h e SAIF 
C o r p o r a t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
DIANA M. WRIGHT, Claimant 
Own Mo t i o n No. 91-0623M 

OWN MOTION ORDER 
P o z z i , e t a l . , C l aimant A t t o r n e y s 
EBI Companies, I n s u r a n c e C a r r i e r 

The i n s u r e r s u b m i t t e d c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g o f h e r 
November 25, 1980 compensable low back i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s 
e x p i r e d on J u l y 28, 1986. Claimant i s r e q u e s t i n g t e m p o r a r y d i s a b i l i t y compensa­
t i o n f o r h er c u r r e n t c e r v i c a l and t h o r a c i c and lumbar c o n d i t i o n . The i n s u r e r 
opposes r e o p e n i n g o f t h e c l a i m on t h e ground t h a t no s u r g e r y o r h o s p i t a l i z a t i o n 
has been r e q u e s t e d . 

We may a u t h o r i z e , on our own m o t i o n , t h e payment o f t e m p o r a r y d i s a b i l i t y 
c o mpensation when t h e r e i s a worsening o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a ­
t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, we may a u t h o r i z e t h e payment o f com­
p e n s a t i o n f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes o u t ­
p a t i e n t s u r g e r y . I d . 

Here, Dr. Moore, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , s t a t e d t h a t f u r t h e r medi­
c a l t r e a t m e n t f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n i s c o n t r a i n d i c a t e d , as she expe­
r i e n c e d o n l y a minor f l a r e i n symptoms. Thus, t h e r e c o r d f a i l s t o dem o n s t r a t e 
t h a t c l a i m a n t r e q u i r e s s u r g e r y o r h o s p i t a l i z a t i o n f o r t r e a t m e n t now o r i n t h e 
near f u t u r e . As a r e s u l t , we are n o t a u t h o r i z e d t o g r a n t c l a i m a n t ' s r e q u e s t f o r 
r e o p e n i n g . A c c o r d i n g l y , we deny t h e r e q u e s t f o r own m o t i o n r e l i e f . 

C l a i m a n t ' s e n t i t l e m e n t t o m e d i c a l expenses under ORS 656.245 i s n o t 
a f f e c t e d by t h i s o r d e r . 

I T I S SO ORDERED. 

January 24, 1992 C i t e as 44 Van N a t t a 123 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DORIS KLAGER-HBRMEN, Claimant 

WCB Case No. 91-15474 
ORDER DENYING MOTION TO DISMISS 

Goldberg & Mechanic, Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d Board r e v i e w o f Referee S c h u l t z ' s November 29, 1991 
"Order o f D i s m i s s a l , " w h i c h found t h a t t h e Hearings D i v i s i o n l a c k e d j u r i s d i c t i o n 
t o c o n s i d e r t h e i s s u e s r a i s e d by c l a i m a n t ' s h e a r i n g r e q u e s t . The s e l f - i n s u r e d 
employer has moved f o r d i s m i s s a l o f c l a i m a n t ' s r e q u e s t f o r Board r e v i e w , con­
t e n d i n g t h a t t h e r e q u e s t i s "premature" and t h a t " e x c l u s i v e j u r i s d i c t i o n o f t h e 
i s s u e c u r r e n t l y r e s i d e s w i t h t h e M e d i c a l D i r e c t o r . " We deny t h e m o t i o n t o d i s ­
miss . 

FINDINGS OF FACT 

I n O ctober 1991, c l a i m a n t r e q u e s t e d a h e a r i n g , r a i s i n g as i s s u e s : (1) un­
r e a s o n a b l e r e f u s a l s t o pay m e d i c a l b i l l s and t o p e r m i t t h e c h o i c e o f an o u t - o f -
s t a t e a t t e n d i n g p h y s i c i a n ; and (2) p e n a l t i e s and a t t o r n e y f e e s . T h e r e a f t e r , t h e 
employer moved f o r d i s m i s s a l , c o n t e n d i n g t h a t t h e Hearings D i v i s i o n l a c k e d 
j u r i s d i c t i o n t o c o n s i d e r t h e i s s u e s r a i s e d by c l a i m a n t ' s h e a r i n g r e q u e s t . 



124 D o r i s Klaqer-Hermen, 43 Van N a t t a 123 (1992) 

On November 29, 1991, t h e Referee i s s u e d h i s Order o f D i s m i s s a l . F i n d i n g 
t h a t " t h e i s s u e s r a i s e d by c l a i m a n t i n t h i s case would f a l l w i t h i n t h e e x c l u s i v e 
j u r i s d i c t i o n o f t h e d i r e c t o r , " t h e Referee d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g . 

On December 23, 1991, c l a i m a n t m a i l e d , by c e r t i f i e d m a i l , t o t h e Board her 
r e q u e s t f o r r e v i e w o f t h e Referee's November 29, 1991 o r d e r . I n c l u d e d w i t h 
c l a i m a n t ' s r e q u e s t was a c e r t i f i c a t i o n t h a t a copy o f t h e r e q u e s t had been 
m a i l e d t o t h e employer's co u n s e l on December 23, 1991. 

CONCLUSIONS OF LAW AND OPINION 

A f i n a l o r d e r i s one which d i s p o s e s o f a c l a i m so t h a t no f u r t h e r a c t i o n 
i s r e q u i r e d . P r i c e v. SAIF, 296 Or 311, 315 (19 8 4 ) . A d e c i s i o n w h i c h n e i t h e r 
d e n i e s t h e c l a i m , nor a l l o w s i t and f i x e s t h e amount o f compensation, i s n o t an 
a p p e a l a b l e f i n a l o r d e r . Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; Mendenhall 
v. SAIF, 16 Or App 136, 139 (19 7 4 ) . 

Here, as a r e s u l t o f t h e Referee's o r d e r , c l a i m a n t ' s r e q u e s t f o r h e a r i n g 
c o n c e r n i n g t h e i s s u e o f m e d i c a l s e r v i c e s was d i s m i s s e d . Thus, a t l e a s t as a 
p r o c e d u r a l , i f n o t a s u b s t a n t i v e m a t t e r , t h e o r d e r had t h e p o t e n t i a l o f i m p a c t ­
i n g c l a i m a n t ' s e n t i t l e m e n t t o compensation. I n t h a t r e s p e c t , t h e o r d e r i s an 
a p p e a l a b l e f i n a l o r d e r . Donald L. Lowe, 41 Van N a t t a 1873 ( 1 9 8 9 ) . 

Inasmuch as c l a i m a n t t i m e l y r e q u e s t e d Board r e v i e w , t h e R e f e r e e ' s o r d e r 
has n o t become f i n a l . See ORS 656.289(3). Consequently, we h o l d t h a t we have 
a u t h o r i t y t o c o n s i d e r t h e m a t t e r s r a i s e d by c l a i m a n t ' s r e q u e s t f o r Board r e v i e w 
o f t h a t o r d e r . 

As a r e s u l t o f t h i s o r d e r , t h e f o l l o w i n g r e v i s e d b r i e f i n g s c h e d u l e s h a l l 
be implemented. C l a i m a n t ' s a p p e l l a n t ' s b r i e f w i l l be due 21 days f r o m t h e d a t e 
o f t h i s o r d e r . The employer's respondent's b r i e f w i l l be due 21 days f r o m t h e 
d a t e o f m a i l i n g o f c l a i m a n t ' s a p p e l l a n t ' s b r i e f . C l a i m a n t ' s r e p l y b r i e f s h a l l 
be due 14 days f r o m t h e d a t e o f m a i l i n g o f t h e employer's r e s p o n d e n t ' s b r i e f . 
T h e r e a f t e r , t h i s case w i l l be docketed f o r r e v i e w . 

I T IS SO ORDERED. 

January 27, 1992 C i t e as 44 Van N a t t a 124 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD L. RUSHTON, Claimant 

WCB Case Nos. 90-18342, 90-20033, 90-20032 & 90-16159 
ORDER ON REVIEW 

Smith & Smith, Claimant A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 

C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

L i b e r t y N o r t h w e s t , on b e h a l f o f Cascade Bl o c k , r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f A r b i t r a t o r Mongrain's d e c i s i o n t h a t : (1) s e t a s i d e L i b e r t y ' s 
(Cascade B l o c k ' s ) d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a low back c o n d i ­
t i o n ; and (2) u p h e l d L i b e r t y ' s (Jackson County School D i s t r i c t ' s ) d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . I n i t s r e s p o n d e n t ' s b r i e f , 
L i b e r t y ( Jackson County) r e q u e s t s t h a t we c o r r e c t a c l e r i c a l e r r o r i n t h e A r b i ­
t r a t o r ' s d e c i s i o n , w h i c h s t a t e s t h a t L i b e r t y (Jackson C o u n t y ) , t h e n o n r e s p o n s i -
b l e c a r r i e r , was r e s p o n s i b l e f o r t h e A r b i t r a t o r ' s $1,400 a t t o r n e y f e e award. On 
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r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . Reviewing f o r q u e s t i o n s o f law p u r s u a n t t o 
ORS 6 5 6 . 3 0 7 ( 5 ) , we a f f i r m and c o r r e c t t h e c l e r i c a l e r r o r . 

We a f f i r m t h e A r b i t r a t o r ' s " O p i n i o n " and " C o n c l u s i o n o f Law" w i t h t h e f o l ­
l o w i n g s u p p l e m e n t a t i o n . 

We have i n t e r p r e t e d S e c t i o n 49 o f t h e amended law t o mean t h a t , i n cases 
i n w h i c h an a c c e p t e d i n j u r y i s f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g em­
p l o y m e n t w i t h a l a t e r c a r r i e r , r e s p o n s i b i l i t y r e s t s w i t h t h e o r i g i n a l c a r r i e r 
u n l e s s t h e c l a i m a n t s u s t a i n s an a c t u a l , independent compensable i n j u r y d u r i n g 
t h e subsequent work exposure. R i c a r d o Vasquez, 43 Van N a t t a 1678 ( 1 9 9 1 ) . Thus, 
i n t h i s case, Jackson County School D i s t r i c t , as t h e l a s t i n s u r e d a g a i n s t whom 
c l a i m a n t had an a c c e p t e d low back i n j u r y , remains p r e s u m p t i v e l y r e s p o n s i b l e . I n 
o r d e r t o a v o i d r e s p o n s i b i l i t y , Jackson County School D i s t r i c t has t h e burden o f 
e s t a b l i s h i n g t h a t c l a i m a n t s u s t a i n e d a new compensable i n j u r y i n v o l v i n g t h e same 
c o n d i t i o n w h i l e w o r k i n g f o r Cascade Block . 

The A r b i t r a t o r concluded t h a t t h e m e d i c a l r e c o r d , s u p p o r t e d by o b j e c t i v e 
f i n d i n g s , e s t a b l i s h e d t h a t c l a i m a n t s u s t a i n e d an independent a c c i d e n t a l low back 
i n j u r y i n 1990 w h i l e w o r k i n g f o r Cascade Bl o c k t h a t was a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s d i s a b i l i t y and need f o r t r e a t m e n t . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . A ccord­
i n g l y , t h e A r b i t r a t o r found t h a t r e s p o n s i b i l i t y s h i f t e d f r o m Jackson County 
School D i s t r i c t t o Cascade Block . 

Cascade B l o c k , however, argues t h a t , f o r purposes o f d e t e r m i n i n g whether 
c l a i m a n t s u s t a i n e d a "new compensable i n j u r y " under t h e amended r e s p o n s i b i l i t y 
l aw, we must a p p l y ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . That s t a t u t e p r o v i d e s : 

" I f a compensable i n j u r y combines w i t h a p r e e x i s t i n g d i s e a s e 
o r c o n d i t i o n t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , 
t h e r e s u l t a n t c o n d i t i o n i s compensable o n l y t o t h e e x t e n t t h e com­
p e n s a b l e i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f t h e 
d i s a b i l i t y o r need f o r t r e a t m e n t . " Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2, 3. 

Cascade B l o c k contends t h a t t h e 1989 i n j u r y w i t h Jackson County amounts t o 
a " p r e e x i s t i n g c o n d i t i o n " f o r purposes o f ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . I n a d d i t i o n , 
Cascade B l o c k a s s e r t s t h a t c l a i m a n t ' s 1990 i n j u r y w h i l e i n i t s employ has com­
b i n e d w i t h t h e p r e e x i s t i n g c o n d i t i o n from t h e 1989 i n j u r y , r e s u l t i n g i n c l a i m ­
a n t ' s c u r r e n t c o n d i t i o n . T h e r e f o r e , Cascade B l o c k argues t h a t c l a i m a n t d i d n o t 
e x p e r i e n c e a "new compensable i n j u r y " under t h e amended r e s p o n s i b i l i t y law 
u n l e s s t h e 1990 i n j u r y w i t h Cascade Bl o c k i s t h e major c o n t r i b u t i n g cause o f t h e 
r e s u l t i n g c o n d i t i o n . We d i s a g r e e . 

As we r e c e n t l y h e l d i n R o s a l i e S. Drews, 44 Van N a t t a 36 ( 1 9 9 2 ) , ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) i s n o t a p p l i c a b l e i n t h e r e s p o n s i b i l i t y c o n t e x t . We reasoned 
t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) does not d e t e r m i n e c o m p e n s a b i l i t y o f t h e i n i t i a l i n ­
j u r y , b u t r a t h e r l i m i t s a c a r r i e r ' s l i a b i l i t y f o r c o n t i n u i n g d i s a b i l i t y o r need 
f o r m e d i c a l s e r v i c e s . R o s a l i e S. Drews, supra; Bahman M. N a z a r i , 43 Van N a t t a 
2368 ( 1 9 9 1 ) . Only a f t e r i n i t i a l c o m p e n s a b i l i t y has been f a v o r a b l y d e c i d e d do we 
i n q u i r e , p u r s u a n t t o ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , whether t h e compensable i n j u r y has 
combined w i t h a p r e e x i s t i n g d i s e a s e o r c o n d i t i o n . R o s a l i e S. Drews, s u p r a . 
Thus, c o m p e n s a b i l i t y o f f u r t h e r d i s a b i l i t y o r need f o r t r e a t m e n t i s a s e p a r a t e 
i s s u e , t h e r e s o l u t i o n o f w h i c h i s n o t r e l e v a n t t o t h e assignment o f r e s p o n s i b i l ­
i t y q u e s t i o n . I d . 

Here, i t i s n o t Jackson County School D i s t r i c t ' s burden t o e s t a b l i s h t h a t 
t h e 1990 i n j u r y was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n . Jack­
son County School D i s t r i c t ' s burden went no f u r t h e r t h a n p r o v i n g m a t e r i a l 
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c o n t r i b u t i n g c a u s a t i o n i n o r d e r t o e s t a b l i s h a new compensable i n j u r y w h i l e 
c l a i m a n t worked f o r Cascade B l o c k . Inasmuch as t h e A r b i t r a t o r f o u n d t h a t c l a i m ­
a n t had s u s t a i n e d a new compensable i n j u r y under a " m a t e r i a l c o n t r i b u t i n g cause" 
s t a n d a r d , i t f o l l o w s t h a t r e s p o n s i b i l i t y f o r t h e c l a i m s h i f t s t o Cascade B l o c k . 

A c c o r d i n g l y , s i n c e we f i n d no e r r o r o f law i n t h e A r b i t r a t o r ' s d e c i s i o n , 
we a f f i r m t h e d e t e r m i n a t i o n t h a t r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i ­
t i o n r e s t s w i t h L i b e r t y Northwest (Cascade B l o c k ) . 

As t o t h e c l e r i c a l e r r o r i d e n t i f i e d i n L i b e r t y ' s (Jackson County's) 
b r i e f , we n o t e t h a t t h e A r b i t r a t o r concluded t h a t L i b e r t y (Cascade B l o c k ) was 
t h e r e s p o n s i b l e c a r r i e r . As t h e r e s p o n s i b l e c a r r i e r , t h e A r b i t r a t o r s t a t e d i n 
t h e " O p i n i o n " s e c t i o n o f h i s d e c i s i o n t h a t Cascade B l o c k was r e s p o n s i b l e f o r 
p a y i n g c l a i m a n t ' s a t t o r n e y f e e award. However, i n t h e "Order" s e c t i o n o f h i s 
d e c i s i o n , t h e A r b i t r a t o r m i s t a k e n l y l i s t e d L i b e r t y (Jackson County) as t h e c a r ­
r i e r r e s p o n s i b l e f o r t h e f e e . We c o r r e c t t h i s c l e r i c a l e r r o r . 

ORDER 

The A r b i t r a t o r ' s d e c i s i o n d a t e d March 25, 1991 i s a f f i r m e d . A c l e r i c a l 
e r r o r i s c o r r e c t e d i n t h e d e c i s i o n t o p r o v i d e t h a t L i b e r t y N o r t h w e s t (Cascade 
B l o c k ) , n o t L i b e r t y N orthwest (Jackson C o u n t y ) , s h a l l pay c l a i m a n t ' s $1,400 
a t t o r n e y f e e award f o r s e r v i c e s a t h e a r i n g . 

J a n u a r y 28, 1992 C i t e as 44 Van N a t t a 126 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DENNIS C. BUSH, Claimant 
WCB Case No. 90-19369 

ORDER ON REVIEW 
Schouboe & F u r n i s s , C l a i m a n t A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee G a l t o n ' s o r d e r t h a t 
awarded 14 p e r c e n t (44.8 degrees) unscheduled permanent d i s a b i l i t y f o r a low 
back i n j u r y , whereas a D e t e r m i n a t i o n Order had awarded no permanent d i s a b i l i t y . 
I n i t s r e s p o n d e n t ' s b r i e f , t h e i n s u r e r argues t h a t t h e D e t e r m i n a t i o n Order 
s h o u l d be a f f i r m e d . The i s s u e on r e v i e w i s e x t e n t o f unscheduled permanent d i s ­
a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa­
t i o n . For two weeks i n December 1990, c l a i m a n t r e t u r n e d t o work a t a j o b r e ­
q u i r i n g l i g h t / m e d i u m p h y s i c a l c a p a c i t y . ( T r . 1 6 ) . He d i d n o t l e a v e t h i s j o b 
due t o h i s i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

We n o t e , p r e l i m i n a r i l y , t h a t under t h e a p p l i c a b l e law, we r a t e d i s a b i l i t y 
as o f t h e d a t e o f h e a r i n g , n o t as o f t h e d a t e o f c l a i m c l o s u r e . The amendments 
t o ORS 656.283(7) and 656.295(5), which c r e a t e a d i f f e r e n t r a t i n g p r i n c i p l e , do 
n o t a p p l y because c l a i m a n t became m e d i c a l l y s t a t i o n a r y b e f o r e J u l y 1, 1990. See 
Or Laws 1990, Ch. 2, Sec. 5 4 ( 3 ) . Stephen A. Ro b e r t s , 43 Van N a t t a 1815 ( 1 9 9 1 ) . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l ­
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
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T h o s e " s t a n d a r d s " i n e f f e c t o n t h e d a t e o f t h e D e t e r m i n a t i o n O r d e r f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f p e r m a n e n t p a r t i a l d i s a b i l ­
i t y . OAR 4 3 8 - 1 0 - 0 1 0 . 

B e c a u s e c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y o n A p r i l 1 8 , 
1 9 9 0 , a n d h i s c l a i m was c l o s e d b y D e t e r m i n a t i o n O r d e r o n A p r i l 2 5 , 1 9 9 0 , we 
a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n O r d e r i n r a t i n g 
c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y . F o r m e r OAR 4 3 6 - 3 5 - 0 0 1 e t s e q . ; WCD A d m i n . 
O r d e r 1-1989. F o r m e r OAR 43 6 - 3 5 - 2 7 0 t h r o u g h 4 3 6 - 3 5 - 4 4 0 a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

The d e t e r m i n a t i o n o f p e r m a n e n t p a r t i a l d i s a b i l i t y u n d e r t h e " s t a n d a r d s " i s 
made b y d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d b y t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s a g e , e d u c a t i o n , a d a p t a b i l i t y a n d i m p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age a n d e d u c a t i o n a r e a d d e d and t h e sum i s m u l t i p l i e d b y t h e a p p r o ­
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e t w o f i g u r e s i s t h e n a d d e d 
t o t h e a p p r o p r i a t e v a l u e f o r i m p a i r m e n t t o y i e l d t h e p e r c e n t a g e o f u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y . F o r m e r OAR 4 3 6 - 3 5 - 2 8 0 . 

Age a n d E d u c a t i o n 

The p a r t i e s do n o t d i s p u t e t h e v a l u e s a s s i g n e d b y t h e R e f e r e e f o r c l a i m ­
a n t ' s a ge ( 0 ) a n d h i s f o r m a l e d u c a t i o n ( 0 ) . F o r m e r OAR 4 3 6 - 3 5 - 2 9 0 ; f o r m e r OAR 
4 3 6 - 3 5 - 3 0 0 ( 3 ) . 

S k i l l s 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d b y a 
c l a i m a n t d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s u s e d t o d e ­
t e r m i n e a v a l u e f o r s k i l l s . F o r m e r OAR 4 3 6 - 3 5 - 3 0 0 ( 4 ) . F o r o u r p u r p o s e s , p e r m a ­
n e n t d i s a b i l i t y i s d e t e r m i n e d o n t h e d a t e o f h e a r i n g . The p o s i t i o n w h i c h c l a i m ­
a n t s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f h e a r i n g , 
w h i c h h a s t h e h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l , was as a t r u c k 
d r i v e r , f l a t b e d (DOT # 9 0 5 . 6 6 3 - 0 1 4 ) w h i c h has a SVP v a l u e o f 4. T h e r e f o r e , t h e 
a p p r o p r i a t e v a l u e f o r s k i l l s i s 3. F o r m e r OAR 4 3 6 - 3 5 - 3 0 0 ( 4 ) . 

T r a i n i n g 

W h e t h e r c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g u n d e r f o r m e r OAR 4 3 6 -
3 5 - 3 0 0 ( 5 ) i s d e p e n d e n t u p o n w h e t h e r o r n o t c l a i m a n t h a s d e m o n s t r a t e d c o m p e t e n c e 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " u n d e r f o r m e r OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) means t h e a c q u i s i t i o n o f t r a i n i n g o n o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y l e v e l p o s i t i o n . L a r r y L. M c D o u g a l , 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

C l a i m a n t a r g u e s t h a t he i s e n t i t l e d t o a t r a i n i n g v a l u e o f 1 b a s e d o n h i s 
t e s t i m o n y t h a t a l l o f t h e j o b s he has p e r f o r m e d o v e r t h e l a s t t e n y e a r s a r e e n ­
t r y l e v e l j o b s . We d i s a g r e e a nd f i n d t h a t t h e r e c o r d e s t a b l i s h e s t h a t he h a s 
d e m o n s t r a t e d c o m p e t e n c e i n a s p e c i f i c v o c a t i o n a l p u r s u i t , t h a t o f a t r u c k 
d r i v e r . ( E x s . 1 , 1 8 - 2 ) . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s a 0. 
F o r m e r OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) . 

A d d i n g t h e v a l u e s f o r f o r m a l e d u c a t i o n ( 0 ) , s k i l l s ( 3 ) , a n d t r a i n i n g ( 0 ) 
r e s u l t s i n a t o t a l e d u c a t i o n v a l u e o f 3. 

A d a p t a b i l i t y 

The R e f e r e e a s s i g n e d an a d a p t a b i l i t y f a c t o r o f 1 . C l a i m a n t a r g u e s t h a t he 
i s e n t i t l e d t o a n a d a p t a b i l i t y f a c t o r o f a t l e a s t 2.5 p u r s u a n t t o f o r m e r OAR 
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4 3 6 - 3 5 - 3 1 0 ( 4 ) , b e c a u s e , he a r g u e s , he i s n o t w o r k i n g due t o h i s c o m p e n s a b l e l o w 
b a c k i n j u r y . We a g r e e t h a t i f c l a i m a n t r e t u r n e d t o w o r k b u t was u n a b l e t o r e ­
m a i n o n t h e j o b b e c a u s e o f h i s c o m p e n s a b l e i n j u r y , t h e a d a p t a b i l i t y f a c t o r w o u l d 
be d e t e r m i n e d p u r s u a n t t o f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) . G e o r g e A. F e r g u s o n , 44 Van 
N a t t a 1 1 ( 1 9 9 2 ) ; Donna L. B a r t r u f f , 42 Van N a t t a 2784 ( 1 9 9 0 ) . 

H o w e v e r , t h e r e c o r d d o e s n o t e s t a b l i s h t h e s e f a c t s . C l a i m a n t w o r k e d f o r 
a b o u t t w o w e e k s i n December 1990 a t a c a b i n e t s h o p . He t e s t i f i e d t h a t o n e o f 
t h e r e a s o n s he q u i t t h i s j o b was t h a t h i s b a c k w o r s e n e d . ( T r . 1 6 ) . H o w e v e r , he 
a l s o t e s t i f i e d t h a t t h e s h o p was a " b i z a r r e o u t f i t " a n d t h a t " [ t ] h e y w a n t e d me 
t o do some u n s a f e t h i n g s . " ( T r . 1 5 ) . On t h i s r e c o r d , we do n o t f i n d t h a t c l a i m ­
a n t h a s e s t a b l i s h e d t h a t he i s n o t w o r k i n g due t o h i s c o m p e n s a b l e b a c k i n j u r y . 

I n t h e a l t e r n a t i v e , c l a i m a n t a r g u e s t h a t he i s e n t i t l e d t o a n a d a p t a b i l i t y 
f a c t o r o f 2.5 p u r s u a n t t o f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) . We a g r e e . The a d a p t a b i l i t y 
v a l u e f o r a c l a i m a n t who has e i t h e r r e t u r n e d t o m o d i f i e d w o r k o r r e c e i v e d a w o r k 
o f f e r [ s e e f o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) ] i s d e t e r m i n e d f r o m a m a t r i x o f v a l u e s a t 
f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . T h a t m a t r i x c o m p a r e s t h e p h y s i c a l c a p a c i t y o f t h e 
c l a i m a n t ' s u s u a l a n d c u s t o m a r y w o r k w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d b y t h e 
m o d i f i e d w o r k . T h i s i s t r u e e v e n t h o u g h c l a i m a n t may h a v e t h e p h y s i c a l c a p a c i t y 
t o do h e a v i e r w o r k t h a n i s r e q u i r e d b y t h e m o d i f i e d e m p l o y m e n t . P h y s i c a l c a p a c ­
i t i e s a r e n o t d e f i n e d b y t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e d e f i n i ­
t i o n s c o n t a i n e d i n f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s c a s e , c l a i m a n t ' s u s u a l and c u s t o m a r y w o r k r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do h e a v y w o r k . ( E x . 19-2, T r . 1 4 ) . C l a i m a n t ' s m o d i f i e d w o r k r e ­
q u i r e d a l i g h t / m e d i u m p h y s i c a l c a p a c i t y . ( T r . 1 6 ) . T h e r e f o r e , t h e a p p r o p r i a t e 
a d a p t a b i l i t y v a l u e i s 2.5. F o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t 

The R e f e r e e f o u n d t h a t c l a i m a n t s u s t a i n e d 1 1 p e r c e n t i m p a i r m e n t i n h i s l o w 
b a c k d u e t o l o s s o f r a n g e o f m o t i o n (2 p e r c e n t ) , an u n o p e r a t e d d i s c ( 4 p e r c e n t ) , 
a n d a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e u s e o f h i s l o w b a c k (5 p e r c e n t ) . On 
r e v i e w , c l a i m a n t a r g u e s t h a t he has a d d i t i o n a l i m p a i r m e n t i n t h e f o r m o f a 
c h r o n i c c o n d i t i o n t h a t l i m i t s r e p e t i t i v e u s e o f h i s l e f t h i p . The i n s u r e r 
a r g u e s t h a t c l a i m a n t has no i m p a i r m e n t due t o h i s i n j u r y . 

L e f t H i p - C h r o n i c C o n d i t i o n L i m i t i n g R e p e t i t i v e Use 

C l a i m a n t c o n t e n d s t h a t h i s t e s t i m o n y and t h e l e f t h i p f i n d i n g s d o c u m e n t e d 
i n t h e h i s t o r i e s t a k e n b y t h e t r e a t i n g and e x a m i n i n g p h y s i c i a n s e s t a b l i s h t h a t 
he h a s a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e u s e o f h i s l e f t h i p . We d i s ­
a g r e e . 

The a p p l i c a b l e s t a n d a r d s d e f i n e " i m p a i r m e n t " as a d e c r e a s e i n t h e f u n c t i o n 
o f a b o d y p a r t o r s y s t e m , as m e a s u r e d b y a p h y s i c i a n . F o r m e r OAR 4 3 6 - 3 5 - 0 0 5 ( 1 ) 
[ E m p h a s i s s u p p l i e d ] . F o r m e r OAR 4 3 6 - 3 5 - 3 2 0 ( 4 ) p r o v i d e s f o r a f i v e p e r c e n t d i s ­
a b i l i t y a w a r d f o r c h r o n i c c o n d i t i o n s w h i c h l i m i t r e p e t i t i v e u s e o f a n u n s c h e d ­
u l e d b o d y p a r t . A l t h o u g h s e v e r a l p h y s i c i a n s n o t e l e f t h i p symptoms i n t h e i r 
h i s t o r i e s o f c l a i m a n t ' s c o m p l a i n t s , none d i a g n o s e a c h r o n i c c o n d i t i o n w h i c h l i m ­
i t s r e p e t i t i v e u s e o f h i s l e f t h i p . C l a i m a n t ' s t e s t i m o n y i s n o t s u f f i c i e n t t o 
e s t a b l i s h t h i s l o s s u n d e r t h e s t a n d a r d s . On t h i s r e c o r d , we f i n d t h a t c l a i m a n t 
h a s n o t e s t a b l i s h e d t h a t he has a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e u s e o f 
h i s l e f t h i p a s d e f i n e d b y t h e " s t a n d a r d s . " See W i l l i a m K. N e s v o l d , 43 Van 
N a t t a 2767 ( 1 9 9 1 ) ; B o n n i e S. B u r k e , 43 Van N a t t a 2466 ( 1 9 9 1 ) ; O v i d D. B r o w n , 42 
Van N a t t a 2767 ( 1 9 9 0 ) ; M a r t h a L. B r u n n e r , 42 Van N a t t a 2587 ( 1 9 9 0 ) . 

L o s s o f Range o f M o t i o n 

The i n s u r e r a r g u e s t h a t t h e r a n g e o f m o t i o n f i n d i n g s r e p o r t e d b y D r . 
F o r g e y , t r e a t i n g c h i r o p r a c t o r , o n J u l y 27, 1990 e s t a b l i s h t h a t c l a i m a n t h a s no 
l o s s o f r a n g e o f m o t i o n . ( E x . 2 0 A ) . However, we d e t e r m i n e p e r m a n e n t d i s a b i l i t y 
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o n t h e d a t e o f t h e h e a r i n g . The r a n g e o f m o t i o n m e a s u r e m e n t s c l o s e s t t o h e a r i n g 
a r e t h o s e t a k e n b y t h e O r t h o p a e d i c C o n s u l t a n t s o n O c t o b e r 3 1 , 1 9 9 0 . ( E x . 2 2 - 4 ) . 
T h e s e f i n d i n g s , w h i c h we f i n d p e r s u a s i v e , show 1.5 p e r c e n t l o s s o f f l e x i o n a n d 
.5 p e r c e n t l o s s o f e x t e n s i o n f o r a t o t a l l o s s o f r a n g e o f m o t i o n o f 2 p e r c e n t . 

Low B a c k - C h r o n i c C o n d i t i o n L i m i t i n g R e p e t i t i v e Use 

The i n s u r e r a r g u e s t h a t t h e r e p o r t s o f t h e O r t h o p a e d i c C o n s u l t a n t s a n d 
D r . D u n c a n , e x a m i n i n g c h i r o p r a c t o r , e s t a b l i s h t h a t c l a i m a n t h a s no c h r o n i c c o n ­
d i t i o n l i m i t i n g t h e r e p e t i t i v e u s e o f h i s b a c k . We d i s a g r e e . B o t h D r s . F o r g e y 
a n d B e l l , a t t e n d i n g n e u r o l o g i s t , d i a g n o s e a c h r o n i c l o w b a c k c o n d i t i o n a n d l i m i t 
c l a i m a n t ' s r e p e t i t i v e u s e o f h i s b a c k as a r e s u l t o f t h i s c o n d i t i o n . ( E x s . 20A, 
2 4 - 3 ) . 

The B o a r d g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n ; h o w e v e r , i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e r e a s o n s t o do 
o t h e r w i s e . W e i l a n d v . S A I F , 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. C u d a b a c k , 37 
Van N a t t a 1 5 8 0 , w i t h d r a w n o n o t h e r g r o u n d s , 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b ­
l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . T h e r e a r e no r e a s o n s n o t t o d e f e r t o t h e o p i n ­
i o n s o f D r s . F o r g e y a n d B e l l . T h u s , c l a i m a n t i s e n t i t l e d t o a n i m p a i r m e n t v a l u e 
o f 5 p e r c e n t f o r t h i s c o n d i t i o n . F o r m e r OAR 4 3 6 - 3 5 - 3 2 0 ( 4 ) . 

D i s c B u l g e 

The i n s u r e r a r g u e s t h a t c l a i m a n t ' s d i s c b u l g e a t L l - 2 i s r e l a t e d t o d e g e n ­
e r a t i v e d i s c d i s e a s e r a t h e r t h a n t h e w o r k i n j u r y . The o n l y e v i d e n c e o f d e g e n e r ­
a t i v e d i s c d i s e a s e i s D r . F o r g e y ' s n o t a t i o n " d e g e n e r a t i v e L5 d i s c " made as a r e ­
s u l t o f x - r a y s t a k e n o n J u l y 18, 1989. (Ex. 2 ) . A l t h o u g h D r . D u n c a n r e l i e d o n 
t h a t n o t a t i o n t o c o n c l u d e t h a t c l a i m a n t "has p r e - e x i s t i n g d e g e n e r a t i v e d i s c 
d i s e a s e a t L 5 - S 1 , " he e x a m i n e d no r a d i o g r a p h s h i m s e l f . ( E x . 1 2 - 3 ) . 

On t h e o t h e r h a n d , t h e O r t h o p a e d i c C o n s u l t a n t s e x a m i n e d t h e J u l y 18, 1989 
x - r a y s a n d f o u n d t h e m t o be d a r k w i t h p o o r d e t a i l b u t s h o w i n g w h a t a p p e a r e d t o 
be s l i g h t n a r r o w i n g a t t h e l u m b o s a c r a l d i s c l e v e l . ( E x . 7 - 4 ) . H o w e v e r , x - r a y s 
t a k e n b y t h e C o n s u l t a n t s o n O c t o b e r 30, 1989, w e r e c o n s i d e r e d n o r m a l a n d showed 
no d e g e n e r a t i v e c h a n g e s . ( E x s . 7-4, 2 2 - 5 , 2 3 - 1 ) . F u r t h e r m o r e , a M a r c h 1 0 , 1990 
MRI, a m o r e d e t a i l e d t e s t t h a n an x - r a y , showed no d e g e n e r a t i v e c h a n g e s a l t h o u g h 
i t s h o w e d a d i s c p r o t r u s i o n a t L l - 2 . ( E x . 1 4 ) . We do n o t f i n d t h a t t h i s r e c o r d 
e s t a b l i s h e s t h a t c l a i m a n t h a d a p r e e x i s t i n g d i s c d i s e a s e . 

I n s u p p o r t o f i t s a r g u m e n t t h a t t h e d i s c b u l g e i s n o t r e l a t e d t o t h e w o r k 
i n j u r y , t h e i n s u r e r r e l i e s o n : ( 1 ) t h e C o n s u l t a n t s ' O c t o b e r 3 0 , 1989 o p i n i o n 
t h a t c l a i m a n t h a d no n e u r o l o g i c a l o r o r t h o p e d i c a b n o r m a l i t y ; a n d ( 2 ) D r . 
D u n c a n ' s o p i n i o n t h a t c l a i m a n t h a d p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e a t L 5 -
S l b u t no e v i d e n c e o f r a d i c u l o p a t h y . ( E x s . 7-4, 1 2 - 3 ) . H o w e v e r , t h e C o n s u l ­
t a n t s ' o p i n i o n was r e n d e r e d b e f o r e t h e MRI. F u r t h e r m o r e , as n o t e d a b o v e , we do 
n o t f i n d D r . D u n c a n ' s o p i n i o n o n t h i s s u b j e c t p e r s u a s i v e . 

D r . F o r g e y o p i n e d t h a t t h e d i s c b u l g e was t h e r e s u l t o f t h e w o r k i n j u r y . 
( E x . 2 0 A ) . D r . B e l l o p i n e d t h a t t h e L l - 2 d i s c p r o t r u s i o n may s u b s t a n t i a t e 
c l a i m a n t ' s i n j u r y . ( E x . 2 4 - 4 ) . A l t h o u g h D r . B e l l ' s o p i n i o n o f a p o s s i b l e c o n ­
n e c t i o n i s n o t s u f f i c i e n t t o e s t a b l i s h t h e n e c e s s a r y r e l a t i o n s h i p , i t d o e s s u p ­
p o r t D r . F o r g e y ' s o p i n i o n . T h u s , b a s e d o n D r . F o r g e y ' s o p i n i o n , we f i n d t h a t 
c l a i m a n t h a s e s t a b l i s h e d t h a t t h e d i s c b u l g e a t L l - 2 was c a u s e d b y t h e w o r k i n ­
j u r y . He i s e n t i t l e d t o an i m p a i r m e n t v a l u e o f 4 p e r c e n t f o r t h i s c o n d i t i o n . 
F o r m e r OAR 4 3 6 - 3 5 - 3 5 0 ( 2 ) . 

C o m p u t a t i o n o f U n s c h e d u l e d P e r m a n e n t D i s a b i l i t y 

H a v i n g d e t e r m i n e d e a c h v a l u e n e c e s s a r y t o c o m p u t e c l a i m a n t ' s p e r m a n e n t 
d i s a b i l i t y u n d e r t h e " s t a n d a r d s , " we p r o c e e d t o t h a t c a l c u l a t i o n . When 
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c l a i m a n t ' s a g e v a l u e 0 i s a d d e d t o h i s e d u c a t i o n v a l u e 3, t h e sum i s 3. When 
t h a t v a l u e i s m u l t i p l i e d b y c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5, t h e p r o d u c t i s 
7.5. When t h a t v a l u e i s a d d e d t o c l a i m a n t ' s i m p a i r m e n t v a l u e 1 1 , t h e r e s u l t i s 
18.5 p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . F o r m e r OAR 4 3 6 - 3 5 -
2 8 0 ( 7 ) . T h a t d i s a b i l i t y f i g u r e i s r o u n d e d t o t h e n e x t h i g h e r w h o l e p e r c e n t a g e . 
F o r m e r OAR 4 3 6 - 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s p e r m a n e n t d i s a b i l i t y u n d e r t h e " s t a n d a r d s " 
i s , t h e r e f o r e , 19 p e r c e n t . 

A t t o r n e y F e e s 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e 
f o r s e r v i c e s r e n d e r e d o n B o a r d r e v i e w f o r p r e v a i l i n g o n t h e i n s u r e r ' s c o n t e n t i o n 
t h a t c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y a w a r d s h o u l d be r e d u c e d . See ORS 
6 5 6 . 3 8 2 ( 2 ) ; James H. W i l e y , 43 Van N a t t a 153 ( 1 9 9 1 ) . A f t e r c o n s i d e r i n g t h e f a c ­
t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) a nd a p p l y i n g t h e m t o t h i s c a s e , we f i n d t h a t 
a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s o n r e v i e w c o n c e r n i n g t h e e x ­
t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y i s $750, t o be p a i d b y t h e i n s u r e r . I n 
r e a c h i n g t h i s c o n c l u s i o n , we h a v e p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e ( a s r e p r e s e n t e d b y c l a i m a n t ' s r e p l y b r i e f ) , t h e c o m p l e x i t y o f t h e 
i s s u e , a n d t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d M a r c h 1 , 1 9 9 1 , as r e c o n s i d e r e d o n M a r c h 2 9 , 
1 9 9 1 , i s m o d i f i e d . I n a d d i t i o n t o t h e 14 p e r c e n t ( 4 4 . 8 d e g r e e s ) a w a r d e d b y t h e 
R e f e r e e , c l a i m a n t i s a w a r d e d 5 p e r c e n t ( 1 6 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s ­
a b i l i t y , g i v i n g h i m a t o t a l a w a r d o f 19 p e r c e n t ( 6 0 . 8 d e g r e e s ) u n s c h e d u l e d p e r ­
m a n e n t d i s a b i l i t y f o r a l u m b a r s p i n e i n j u r y . C l a i m a n t ' s a t t o r n e y i s a w a r d e d 25 
p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n c r e a t e d b y t h i s o r d e r , n o t t o e x c e e d 
$ 3 , 8 0 0 . F o r s e r v i c e s o n r e v i e w , c o n c e r n i n g t h e i n s u r e r ' s r e q u e s t f o r r e d u c t i o n 
o f c l a i m a n t ' s a w a r d , c l a i m a n t ' s a t t o r n e y i s a w a r d e d an a s s e s s e d f e e o f $7 5 0 , t o 
be p a i d b y t h e i n s u r e r . 

J a n u a r y 2 8 , 1992 C i t e as 44 Van N a t t a 130 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DANI R. CAVE, C l a i m a n t 
WCB Case No. 90-17756 

ORDER ON REVIEW 
V i c k & G u t z l e r , C l a i m a n t A t t o r n e y s 
D a v i s & B o s t w i c k , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members Gunn a n d W e s t e r b a n d . 

The n o n c o m p l y i n g e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e Tenenbaum's o r d e r 
t h a t s e t a s i d e t h e SA I F C o r p o r a t i o n ' s d e n i a l , o n i t s b e h a l f , o f c l a i m a n t ' s c l a i m 
f o r a b a c k i n j u r y . I n a d d i t i o n , i t r e q u e s t s t h a t t h e m a t t e r b e r e m a n d e d o n t h e 
b a s i s t h a t i t was n o t r e p r e s e n t e d b y c o u n s e l a t t h e i n i t i a l h e a r i n g . On r e v i e w , 
t h e i s s u e s a r e r e m a n d a n d c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n S e p t e m b e r 1 990, c l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s m a t t e r . On Novem­
b e r 2, 1 9 9 0 , S A I F ' s c o u n s e l w r o t e t h e n o n c o m p l y i n g e m p l o y e r s t a t i n g , among o t h e r 
t h i n g s , "You may w i s h t o c o n s u l t an a t t o r n e y t o r e p r e s e n t y o u a t t h e h e a r i n g . 
As n o t e d a b o v e , I r e p r e s e n t S A I F C o r p o r a t i o n ; I am n o t y o u r a t t o r n e y . " ( E m p h a s i s 
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i n o r i g i n a l ) . The h e a r i n g i n t h i s m a t t e r was c o n v e n e d o n J a n u a r y 1 4 , 1 9 9 1 . A t 
t h a t t i m e , t h e n o n c o m p l y i n g e m p l o y e r moved f o r a p o s t p o n e m e n t o n t h e b a s i s t h a t 
i t was n o t r e p r e s e n t e d b y c o u n s e l . The R e f e r e e d e n i e d t h e m o t i o n . H o w e v e r , s h e 
l e f t t h e r e c o r d o p e n i n o r d e r f o r t h e n o n c o m p l y i n g e m p l o y e r t o s u b m i t a n y r e b u t ­
t a l m e d i c a l e v i d e n c e t h a t i t w i s h e d ; d e p o s e D r s . T e s a r a n d M i z r a h i ; a n d p r e s e n t 
t e s t i m o n y o f t w o w i t n e s s e s who w e r e n o t a t t h e J a n u a r y 14, 1 9 9 1 h e a r i n g . A r e p ­
r e s e n t a t i v e f o r t h e n o n c o m p l y i n g e m p l o y e r was a l l o w e d t o e x a m i n e t h e w i t n e s s e s 
a t t h e J a n u a r y 1 4 , 1 9 9 1 h e a r i n g . 

The h e a r i n g was r e c o n v e n e d o n M a r c h 1 1 , 1 9 9 1 . A t t h i s t i m e , t h e noncom­
p l y i n g e m p l o y e r was r e p r e s e n t e d b y c o u n s e l . T h e r e was no o b j e c t i o n b y t h e n o n -
c o m p l y i n g e m p l o y e r w i t h r e g a r d t o t h e J a n u a r y 14, 1 9 9 1 i n i t i a l h e a r i n g . A l ­
t h o u g h t h e n o n c o m p l y i n g e m p l o y e r d i d n o t s u b m i t a n y f u r t h e r m e d i c a l e v i d e n c e , i t 
d i d p r e s e n t t e s t i m o n y o f w i t n e s s e s who w e r e n o t a t t h e J a n u a r y 1 4 , 1 9 9 1 h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 
Remand 

The n o n c o m p l y i n g e m p l o y e r c o n t e n d s t h a t t h i s m a t t e r s h o u l d b e r e m a n d e d o n 
t h e b a s i s t h a t i t d i d n o t h a v e c o u n s e l a t t h e J a n u a r y 14, 1 9 9 1 i n i t i a l h e a r i n g . 
We d e c l i n e t o r e m a n d . 

We may r e m a n d t o t h e R e f e r e e s h o u l d we f i n d t h a t t h e r e c o r d h a s b e e n 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
6 5 6 . 2 9 5 ( 5 ) . 

H e r e , t h e n o n c o m p l y i n g e m p l o y e r c o n t e n d s t h a t t h e R e f e r e e a b u s e d h e r d i s ­
c r e t i o n b y r e f u s i n g t o p o s t p o n e t h e h e a r i n g t o e n a b l e i t t o r e t a i n l e g a l c o u n ­
s e l , b e c a u s e t h e n o n c o m p l y i n g e m p l o y e r r e a s o n a b l y b e l i e v e d t h a t i t w o u l d be r e p ­
r e s e n t e d b y S A I F a t t h e h e a r i n g . . However, t h e n o n c o m p l y i n g e m p l o y e r h a d b e e n 
s p e c i f i c a l l y i n f o r m e d t h a t SAIF d i d n o t r e p r e s e n t i t a p p r o x i m a t e l y t w o m o n t h s 
p r i o r t h e h e a r i n g . A c c o r d i n g l y , we a g r e e w i t h t h e R e f e r e e t h a t t h i s was n o t 
s u f f i c i e n t b a s i s f o r p o s t p o n i n g t h e h e a r i n g . See OAR 4 3 8 - 0 6 - 0 8 1 . 

F u r t h e r , a s s u m i n g a r g u e n d o t h a t t h e n o n c o m p l y i n g e m p l o y e r was p r e j u d i c e d 
b y l a c k o f c o u n s e l a t t h e i n i t i a l h e a r i n g , t h e R e f e r e e c u r e d a n y p r e j u d i c e b y 
c o n t i n u i n g t h e h e a r i n g t o a l l o w t h e n o n c o m p l y i n g e m p l o y e r t o s u b m i t a n y r e b u t t a l 
m e d i c a l e v i d e n c e as w e l l as p r e s e n t f u r t h e r t e s t i m o n y a n d c r o s s e x a m i n e c l a i m ­
a n t ' s m e d i c a l e x p e r t . w i t n e s s e s . M o r e o v e r , t h e n o n c o m p l y i n g e m p l o y e r d i d o b t a i n 
c o u n s e l f o r t h e s e c o n d h e a r i n g a n d t h e r e was no o b j e c t i o n a t t h a t t i m e t o l a c k 
o f c o u n s e l a t t h e i n i t i a l h e a r i n g . 

U n d e r t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t r e m a n d i s n o t a p p r o p r i a t e i n 
t h i s i n s t a n c e . A c c o r d i n g l y , we t u r n t o t h e m e r i t s o f t h e c a s e . 

C o m p e n s a b i l i t y 

We a d o p t t h e c o n c l u s i o n s a n d r e a s o n i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e 
as s e t f o r t h i n t h e R e f e r e e ' s o r d e r . 

A t t o r n e y F e e / B o a r d R e v i e w 

C l a i m a n t i s e n t i t l e d t o an a s s e s s e d a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
n o n c o m p l y i n g e m p l o y e r ' s r e q u e s t f o r r e v i e w . ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) a n d a p p l y i n g t h e m t o t h i s c a s e , we 
f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s o n r e v i e w i s 
$ 1 , 7 5 0 , t o be p a i d b y t h e SAIF C o r p o r a t i o n o n b e h a l f o f t h e n o n c o m p l y i n g em­
p l o y e r . I n r e a c h i n g t h i s c o n c l u s i o n , we h a v e p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
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d e v o t e d t o t h e c a s e ( a s r e p r e s e n t e d b y c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com­
p l e x i t y o f t h e i s s u e s , a n d t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 3, 1 9 9 1 i s a f f i r m e d . F o r s e r v i c e s o n r e ­
v i e w , c l a i m a n t ' s c o u n s e l i s a w a r d e d an a s s e s s e d a t t o r n e y f e e o f $ 1 , 7 5 0 , p a y a b l e 
b y t h e S A I F C o r p o r a t i o n o n b e h a l f on t h e n o n c o m p l y i n g e m p l o y e r . 

J a n u a r y 2 9 , 1992 C i t e as 44 Van N a t t a 132 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DAVID R. ABBOTT, C l a i m a n t 

WCB Case Nos. 8 7 - 1 3 0 9 7 , 87-13096 & 8 7 - 1 3 0 9 5 
ORDER ON REMAND 

V i c k & G u t z l e r , C l a i m a n t A t t o r n e y s 
Roy M i l l e r ( S a i f ) , D e f e n s e A t t o r n e y 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e B o a r d o n remand f r o m t h e C o u r t o f A p p e a l s . S A I F 
v . A b b o t t , 107 Or App 53 ( 1 9 9 1 ) . The c o u r t i n i t i a l l y a f f i r m e d t h a t p o r t i o n o f 
o u r o r d e r t h a t h a d a f f i r m e d a nd a d o p t e d a R e f e r e e ' s o r d e r w h i c h s e t a s i d e S A I F ' s 
d e n i a l s o f c l a i m a n t ' s n e c k , b a c k , a n d b i l a t e r a l a rm c o n d i t i o n s as i n v a l i d u n d e r 
Bauman v . S A I F , 295 Or 788 ( 1 9 8 3 ) , a nd u p h e l d L i b e r t y N o r t h w e s t ' s d e n i a l . The 
c o u r t a l s o r e v e r s e d t h a t p o r t i o n o f o u r o r d e r c o n c e r n i n g c a l c u l a t i o n o f c l a i m ­
a n t ' s d i s a b i l i t y b e n e f i t s . 103 Or App 49 ( 1 9 9 0 ) . The c o u r t t h e n a l l o w e d S A I F ' s 
m o t i o n f o r r e c o n s i d e r a t i o n a n d remanded f o r r e c o n s i d e r a t i o n o f t h e s c o p e o f 
S A I F ' s a c c e p t a n c e o f t h e c l a i m . 107 Or App a t 53. 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s u p p l e m e n t a ­
t i o n . 

On December 15, 1986, SAIF a c c e p t e d t h e c l a i m f o r t h e f o l l o w i n g c o n d i ­
t i o n s : " r i g h t w r i s t s t r a i n " a n d " r i g h t s h o u l d e r s t r a i n . " ( E x . 1 0 ) . 

CONCLUSIONS OF LAW AND OPINION 

Our p r i o r o r d e r a f f i r m e d a nd a d o p t e d t h e R e f e r e e ' s o r d e r w h i c h s e t a s i d e 
S A I F ' s d e n i a l s o n t h e b a s i s t h a t t h e y w e r e n o t v a l i d u n d e r Bauman v . S A I F , 
s u p r a . O u r o r d e r a l s o s t a t e d , h o w e v e r , t h a t i f S A I F ' s d e n i a l s w e r e p e r m i s s i b l e , 
S A I F a n d L i b e r t y N o r t h w e s t w o u l d j o i n t l y b e a r r e s p o n s i b i l i t y f o r t h e c l a i m u n d e r 
D a l l a s H. G r e e n s l i t t , 40 Van N a t t a 1038 ( 1 9 8 8 ) . 

The C o u r t o f A p p e a l s , i n i t s f i r s t d e c i s i o n , a l s o f o u n d t h a t S A I F ' s d e ­
n i a l s w e r e n o t v a l i d a n d t h a t SAIF was r e s p o n s i b l e f o r c l a i m a n t ' s c a r p a l t u n n e l 
s y n d r o m e b e c a u s e , u n d e r G e o r g i a - P a c i f i c v . P i w o w a r , 305 Or 494 ( 1 9 8 8 ) , S A I F ' s 
a c c e p t a n c e o f c l a i m a n t ' s symptoms en c o m p a s s e d t h e d i s e a s e c a u s i n g t h o s e symp­
t o m s . S A I F v . A b b o t t , s u p r a , 103 Or App a t 52-54. The c o u r t r e v e r s e d w i t h r e ­
s p e c t t o t h e b a s i s f o r t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , h o w e v e r , f i n d i n g 
t h a t , w h e t h e r o r n o t t h e c a s e was one o f d u a l e m p l o y m e n t , S A I F o n l y was r e s p o n ­
s i b l e f o r a p o r t i o n o f s u c h b e n e f i t s " b a s e d o n t h e wages [ O l y m p i c ] p a i d t o 
c l a i m a n t . " Id. a t 54. 

The c o u r t t h e n a l l o w e d S A I F ' s m o t i o n f o r r e c o n s i d e r a t i o n , h o l d i n g t h a t , i f 
S A I F ' s a l l e g a t i o n s w e r e t r u e t h a t i t s a c c e p t a n c e was s p e c i f i c a l l y f o r " r i g h t 
w r i s t s t r a i n " a n d " r i g h t s h o u l d e r s t r a i n , " i t s r e s p o n s i b i l i t y w o u l d b e l i m i t e d 
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t o t h o s e m e d i c a l c o n d i t i o n s . SAIF v . A b b o t , s u p r a , 107 Or App a t 5 5 - 5 6 . The 
c o u r t f u r t h e r f o u n d , h o w e v e r , t h a t t h e e x h i b i t s f o r w a r d e d t o t h e B o a r d a n d t h e 
C o u r t o f A p p e a l s w e r e n o t t h e o n e s a d m i t t e d b y t h e R e f e r e e . The c o u r t t h e r e f o r e 
r e m a n d e d t o t h e B o a r d f o r r e c o n s i d e r a t i o n o f t h e s c o p e o f S A I F ' s a c c e p t a n c e . 
I d . 

The B o a r d t h e n i s s u e d an i n t e r i m o r d e r o n r e m a n d d i r e c t i n g t h e R e f e r e e t o 
c o n v e n e a p r o c e e d i n g t o d e t e r m i n e t h e i d e n t i t y o f t h e e x h i b i t s w h i c h w e r e a d m i t ­
t e d i n t o e v i d e n c e a t t h e p r i o r h e a r i n g . D a v i d R. A b b o t t , 43 Van N a t t a 1 4 4 1 
( 1 9 9 1 ) . The o r d e r a l s o i n s t r u c t e d t h e R e f e r e e t o f o r w a r d t h e r e c o r d t o t h e 
B o a r d , a l o n g w i t h a n i n t e r i m o r d e r d i s c u s s i n g t h e e f f e c t o f t h e i n c l u s i o n o f t h e 
c o r r e c t e x h i b i t s . I d . The R e f e r e e c o m p l i e d w i t h t h a t o r d e r , i n c l u d i n g t h e a d ­
m i t t e d e x h i b i t s i n t o t h e r e c o r d a n d f i n d i n g t h a t SAIF was n o t p r e c l u d e d f r o m 
d e n y i n g c l a i m a n t ' s c a r p a l t u n n e l s y n d r o m e b e c a u s e i t l i m i t e d i t s a c c e p t a n c e t o a 
r i g h t w r i s t a n d r i g h t s h o u l d e r s t r a i n . We now p r o c e e d w i t h o u r r e c o n s i d e r a t i o n . 

U n d e r G e o r g i a - P a c i f i c C o r p . v . P i w o w a r , a c a r r i e r ' s a c c e p t a n c e o f a c l a i m 
f o r a c o n d i t i o n i n c l u d e s a c c e p t a n c e o f t h e c o m p e n s a b i l i t y o f t h e d i s e a s e c a u s i n g 
t h a t c o n d i t i o n . 305 Or a t 5 0 1 . T h i s r u l e d o es n o t a p p l y , h o w e v e r , f o r c o n d i ­
t i o n s t h a t a r e s e p a r a t e f r o m t h o s e s p e c i f i e d i n t h e n o t i c e o f a c c e p t a n c e . I d . 
I n t h i s c a s e , S A I F ' s a c c e p t a n c e was l i m i t e d t o " r i g h t w r i s t s t r a i n " a n d " r i g h t 
s h o u l d e r s t r a i n . " ( E x . 1 0 ) . T h e r e i s no m e d i c a l e v i d e n c e t h a t c l a i m a n t ' s w r i s t 
s t r a i n was a symptom o f h i s c a r p a l t u n n e l s y n d r o m e . The c a r p a l t u n n e l s y n d r o m e 
t h e r e f o r e was n o t w i t h i n t h e s c o p e o f S A I F ' s a c c e p t a n c e a n d S A I F was n o t r e ­
q u i r e d t o p r o v e f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y i n o r d e r t o 
j u s t i f y i t s d e n i a l o f t h e c l a i m . 

We t h e r e f o r e a d d r e s s w h e t h e r SAIF p r o p e r l y d e n i e d t h e c l a i m f o r l a c k o f 
r e s p o n s i b i l i t y . T h i s c a s e i s v e r y s i m i l a r t o t h e f a c t s i n D a l l a s H. G r e e n s l i t t , 
s u p r a . The c l a i m a n t i n G r e e n s l i t t was w o r k i n g i n a g r o c e r y w a r e h o u s e w h i l e a c t ­
i n g a s a n u n d e r c o v e r i n v e s t i g a t o r o f s u s p e c t e d d r u g a c t i v i t i e s i n t h e w a r e h o u s e . 
We h e l d t h a t t h e c l a i m a n t s a t i s f i e d t h e t e s t f o r " d u a l e m p l o y m e n t " as s e t o u t i n 
M i s s i o n I n s u r a n c e Co. v . M i l l e r , 73 Or App 159, 163 ( 1 9 8 5 ) , b e c a u s e t h e c l a i m a n t 
was u n d e r c o n t r a c t w i t h b o t h e m p l o y e r s , t h e c l a i m a n t was u n d e r t h e s e p a r a t e c o n ­
t r o l o f b o t h e m p l o y e r s , a n d t h e c l a i m a n t ' s w a r e h o u s e f u n c t i o n s w e r e s e p a r a t e and 
d i s t i n c t f r o m h i s i n v e s t i g a t i v e f u n c t i o n s . 40 Van N a t t a a t 1 0 4 0 - 4 1 . 

As we h e l d i n o u r p r e v i o u s o r d e r , G r e e n s l i t t i s a p p l i c a b l e t o t h i s c a s e . 
C l a i m a n t a c c e p t e d wages f r o m P i n k e r t o n ( L i b e r t y N o r t h w e s t ' s i n s u r e d ) a n d O l y m p i c 
( S A I F ' s i n s u r e d ) , p e r f o r m e d t h e r e g u l a r d u t i e s o f an O l y m p i c e m p l o y e e as w e l l as 
t h o s e s e p a r a t e f u n c t i o n s o f an u n d e r c o v e r i n v e s t i g a t o r f o r P i n k e r t o n , a n d t o o k 
s e p a r a t e d i r e c t i o n f r o m O l y m p i c a n d P i n k e r t o n . We c o n c l u d e t h a t c l a i m a n t was a 
d u a l e m p l o y e e . 

I n c a s e s o f d u a l e m p l o y m e n t , t h e e m p l o y e r s may be l i a b l e s e p a r a t e l y o r 
j o i n t l y , d e p e n d i n g o n t h e s e v e r a b i l i t y o f t h e c l a i m a n t ' s a c t i v i t i e s a t t h e t i m e 
o f i n j u r y . G r e e n s l i t t , 40 Van N a t t a a t 1 0 4 1 ( c i t i n g L a r s o n , Workmen's Compensa­
t i o n Law, 4 8 . 5 0 ( 1 9 8 6 ) ) . As we h e l d i n G r e e n s l i t t , we f i n d t h a t P i n k e r t o n a n d 
O l y m p i c a r e j o i n t l y r e s p o n s i b l e . C l a i m a n t ' s a c t i v i t i e s w e r e n o t s e v e r a b l e b e ­
c a u s e , as p a r t o f h i s i n v e s t i g a t i v e f u n c t i o n s , he was e x p e c t e d t o make o b s e r v a ­
t i o n s w h i l e p e r f o r m i n g h i s m i l l w o r k . 

As t h e C o u r t o f A p p e a l s n o t e d i n i t s f i r s t d e c i s i o n , when a c l a i m a n t i s 
w o r k i n g f o r t w o e m p l o y e r s , b e n e f i t s g e n e r a l l y a r e m e a s u r e d b y t h e wages f r o m 
b o t h j o b s , b u t e a c h e m p l o y e r b e a r s i t s p r o p o r t i o n a t e s h a r e o f t h e b u r d e n o f p a y ­
i n g b e n e f i t s . S A I F v . A b b o t t , s u p r a , 103 Or App a t 54. B e c a u s e we f i n d t h a t 
t h e e m p l o y e r s a r e j o i n t l y r e s p o n s i b l e , SAIF and L i b e r t y N o r t h w e s t w i l l s h a r e i n 
p a y i n g c l a i m a n t ' s c o m p e n s a t i o n , e a c h amount a p p o r t i o n e d b a s e d o n t h e wages p a i d 
t o c l a i m a n t . 
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A c c o r d i n g l y , o n r e c o n s i d e r a t i o n , t h e R e f e r e e ' s o r d e r d a t e d December 3 1 , 
1987 i s r e v e r s e d i n p a r t a n d a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r s e t ­
t i n g a s i d e S A I F ' s d e n i a l s f o r c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m o n t h e b a s i s 
t h a t t h e y w e r e i n v a l i d u n d e r Bauman v . SA I F , i s r e v e r s e d . T h o s e p o r t i o n s o f t h e 
o r d e r f i n d i n g t h a t S A I F i s s o l e l y r e s p o n s i b l e f o r c l a i m a n t ' s c l a i m a n d u p h o l d i n g 
L i b e r t y N o r t h w e s t ' s d e n i a l a r e r e v e r s e d . L i b e r t y N o r t h w e s t ' s d e n i a l i s s e t 
a s i d e . S A I F a n d L i b e r t y N o r t h w e s t a r e j o i n t l y r e s p o n s i b l e f o r t h e p r o c e s s i n g o f 
c l a i m a n t ' s c l a i m a n d w i l l b e a r a p r o p o r t i o n a t e s h a r e o f p a y i n g c l a i m a n t ' s com­
p e n s a t i o n . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

J a n u a r y 2 9 , 1992 C i t e as 44 Van N a t t a 134 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
BRUCE A. CONKLIN, C l a i m a n t 

WCB Case No. 90-19855 
ORDER ON REVIEW 

J u l e n e Q u i n n ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members W e s t e r b a n d , M o l l e r a n d Gunn. 

C l a i m a n t , p r o s e , r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s o r d e r w h i c h : ( 1 ) 
d e c l i n e d t o a w a r d c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y b e t w e e n A u g u s t 1 3 , 1990 
an d November 1 5, 1 9 9 0 ; a n d ( 2 ) d e c l i n e d t o a s s e s s p e n a l t i e s a n d r e l a t e d a t t o r n e y 
f e e s f o r a l l e g e d l y u n r e a s o n a b l e c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , p e n a l t i e s , a n d a t t o r n e y f e e s . 

We a f f i r m a n d a d o p t t h e o r d e r o f t h e R e f e r e e w i t h t h e f o l l o w i n g comment. 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was t e r m i n a t e d f o r r e a s o n s u n r e l a t e d 
t o h i s c o m p e n s a b l e i n j u r y . We do n o t go so f a r . We c o n c l u d e t h a t t h e p r e p o n ­
d e r a n c e o f t h e e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t was n o t t e r m i n a t e d b e c a u s e o f 
an y i n a b i l i t y t o w o r k d ue t o h i s c o m p e n s a b l e i n j u r y . On t h e c o n t r a r y , c l a i m a n t 
was a b l e t o w o r k a n d was w o r k i n g w i t h f u l l p a y a t t h e t i m e o f h i s t e r m i n a t i o n . 
We a g r e e w i t h t h e R e f e r e e t h a t t h e e m p l o y e r ' s c o n c e r n s a b o u t c l a i m s c o s t s may 
h a v e b e e n a n i m p o r t a n t f a c t o r i n t h e e m p l o y e r ' s d e c i s i o n t o t e r m i n a t e c l a i m a n t . 
S u ch c o n d u c t , i f t r u e , may g i v e r i s e t o a d i s c r i m i n a t i o n c l a i m u n d e r ORS 
6 5 9 . 4 1 0 . I t w o u l d n o t , h o w e v e r , e n t i t l e c l a i m a n t t o t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s a f t e r h i s t e r m i n a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d M a r c h 15, 1 9 9 1 i s a f f i r m e d . 

B o a r d Member Gunn d i s s e n t i n g . 

The m a j o r i t y c o r r e c t l y c o n c l u d e s t h i s i n d i v i d u a l was t e r m i n a t e d f o r 
r e a s o n s c o n n e c t e d w i t h t h e f i l i n g o f a c l a i m , b u t n o t a n y i n a b i l i t y t o w o r k . 
S u c h a f i n d i n g i m p l i e s t e r m i n a t i o n was a v i o l a t i o n o f l a w a n d o u t s i d e " n o r m a l 
e m p l o y m e n t s t a n d a r d s . " I b e l i e v e s u c h a f i n d i n g s h o u l d r e t u r n c l a i m a n t t o a n 
e n t i t l e m e n t o f t e m p o r a r y t o t a l d i s a b i l i t y , u n t i l m e d i c a l l y s t a t i o n a r y . 

The r e c o r d p r e s e n t s a p r i m a f a c i e c a s e o f d i s c r i m i n a t i o n p u r s u a n t t o ORS 
65 9 . 4 1 0 w h i c h r e a d s : 

" ( 1 ) I t i s u n l a w f u l e m p l o y m e n t p r a c t i c e f o r an e m p l o y e r t o 
d i s c r i m i n a t e a g a i n s t a w o r k e r w i t h r e s p e c t t o h i r e o r t e n u r e o r a n y 
t e r m o r c o n d i t i o n o f e m p l o y m e n t b e c a u s e t h e w o r k e r h a s a p p l i e d f o r 
b e n e f i t s o r i n v o k e d o r u t i l i z e d t h e p r o c e d u r e s p r o v i d e d f o r i n ORS 
6 5 6 . 0 0 1 t o 656.794 a n d 656.802 t o 65 6 . 8 0 7 , o r o f 659.400 t o 6 5 9 . 4 6 0 
o r h a s g i v e n t e s t i m o n y u n d e r t h e p r o v i s i o n s o f s u c h s e c t i o n s . " 
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The e m p l o y e r a l l e g e s c l a i m a n t was t e r m i n a t e d f o r f o u r r e a s o n s . 
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( 1 ) V i o l a t i o n o f t h e e m p l o y e e s ' Saw B l a d e P o l i c y . 

C l a i m a n t a l l e g e d l y f a i l e d t o p r o p e r l y r e p o r t o r r e c o r d b r o k e n saw b l a d e s . 
C l a i m a n t was a l l e g e d l y a w a r e o f t h e a p p r o p r i a t e p o l i c y a n d p r o c e d u r e s a n d f a i l e d 
t o f o l l o w t h o s e p o l i c i e s a n d p r o c e d u r e s . The p e r p l e x i n g t h i n g i s t h a t c l a i m ­
a n t ' s i m m e d i a t e s u p e r v i s o r t e s t i f i e d t h a t t h e p o l i c y d i d n o t e x i s t o r a r i s e 
u n t i l a f t e r c l a i m a n t ' s d i s c h a r g e . 

( 2 ) F a i l u r e t o r e p o r t t o w o r k f o r a S a t u r d a y o v e r t i m e o p p o r t u n i t y . 

C l a i m a n t a l l e g e d l y s i g n e d u p t o w o r k o v e r t i m e o n a S a t u r d a y . The s i g n u p 
s h e e t was n e v e r p r o d u c e d b u t i n t h e r e c o r d i s a d o c u m e n t f r o m t h e e m p l o y e r a l ­
l e g i n g s u c h a s i g n u p d o c u m e n t e x i s t e d a n d was s i g n e d b y c l a i m a n t . A g a i n , t h i s 
i s c o n t r a r y t o t h e t e s t i m o n y o f c l a i m a n t ' s i m m e d i a t e s u p e r v i s o r who t e s t i f i e d 
t h a t h e knew c l a i m a n t may be u n a v a i l a b l e t o w o r k o n t h a t d a t e d u e t o a f a m i l y 
r e u n i o n . The i m m e d i a t e s u p e r v i s o r a l s o t e s t i f i e d t h a t he was t h e p e r s o n r e s p o n ­
s i b l e f o r s i g n i n g u p e m p l o y e e s a n d s c h e d u l i n g o v e r t i m e w o r k . 

( 3 ) I n a b i l i t y o f e m p l o y e r t o o b t a i n i n s u r a n c e f o r c l a i m a n t d u e t o h i s 
d r i v i n g r e c o r d . 

T h e r e was a p o s t d i s c h a r g e d o c u m e n t i n t h e r e c o r d w h i c h s u p p o r t s t h e a l l e ­
g a t i o n t h a t t h e e m p l o y e r ' s i n s u r e r w o u l d n o t e x t e n d c o v e r a g e t o c l a i m a n t d u e t o 
h i s p o o r d r i v i n g r e c o r d . T h i s i s m o s t o d d f o r t w o r e a s o n s . F i r s t , a t t h e t i m e 
o f t h e i n s u r a n c e w i t h d r a w a l , t h e e m p l o y e e was n o t e x p e c t e d t o d r i v e d u e t o h i s 
i n j u r y . S e c o n d , m o s t o f t e n , i n s u r a n c e c o m p a n i e s may r a i s e t h e e m p l o y e r ' s o v e r ­
a l l p r e m i u m s f o r e m p l o y e e s w i t h p o o r d r i v i n g r e c o r d s , n o t e x c l u d e s p e c i f i c em­
p l o y e e s b y name. 

( 4 ) E m p l o y e e ' s a b s e n t e e i s m a n d t a r d i n e s s . 

The e m p l o y e r ' s s t r o n g e s t a r g u m e n t was c l a i m a n t ' s r e c o r d o f n u m e r o u s a b ­
s e n c e s f r o m w o r k a n d t a r d y a t t e n d a n c e . However, t h e e m p l o y e r ' s w i t n e s s i n d i ­
c a t e d t h a t t h e c r i t i c a l f a c t o r was t h a t e m p l o y e e s h a d t o n o t i f y t h e e m p l o y e r i n 
c a s e s o f a b s e n c e o r t a r d i n e s s . I n a l l c a s e s b u t t w o , c l a i m a n t d i d n o t i f y t h e 
e m p l o y e r . One i n s t a n c e , t h e e m p l o y e e d i d n o t r e t u r n f r o m a d o c t o r ' s a p p o i n t m e n t 
r e l a t e d t o h i s i n j u r y . The o t h e r i n s t a n c e , t h e a l l e g e d S a t u r d a y a b s e n c e men­
t i o n e d e a r l i e r . 

B o t h t h e e m p l o y e r ' s r e p r e s e n t a t i v e , i m m e d i a t e s u p e r v i s o r a n d t h e e m p l o y ­
e r ' s p e r s o n n e l f i l e g i v e t e s t i m o n y t o t h e e m p l o y e r ' s p r o g r e s s i v e d i s c i p l i n e / 
n o t i c e a p p r o a c h t o c o r r e c t e m p l o y e e d e f i c i e n c i e s . Y e t , no w h e r e i n t h e r e c o r d 
i s t h i s a p p l i e d t o a n y o f t h e d e f i c i e n c i e s c i t e d b y t h e e m p l o y e r a s r e a s o n s f o r 
c l a i m a n t ' s d i s c h a r g e . G i v e n t h e e x t e n s i v e d o c u m e n t e d a b s e n c e s a n d t a r d i n e s s , 
t h e r e s h o u l d h a v e b e e n some n o t i c e i n t h e f i l e a d v i s i n g c l a i m a n t t h a t s u c h c o n ­
d u c t was i n a p p r o p r i a t e . D o cuments i n c l a i m a n t ' s f i l e a s t o o t h e r d e f i c i e n c i e s 
e x i s t e d , n o n e o f w h i c h w e r e r e l i e d u p o n b y t h e e m p l o y e r a s r e a s o n s f o r d i s ­
c h a r g e . 

The r e c o r d l e a v e s rne w i t h t h e a p p e a r a n c e t h a t t h e e m p l o y e r c o n t r i v e d r e a ­
s o n s f o r c l a i m a n t ' s d i s c h a r g e . The e v i d e n c e i n t h e r e c o r d t h a t l o s s o f w o r k e r s ' 
c o m p e n s a t i o n p r e m i u m r e b a t e s w e r e a c a u s e o f c l a i m a n t ' s d i s c h a r g e a r e a s l i k e l y 
a r e a s o n f o r t h e d i s c h a r g e as t h o s e p u t f o r t h b y t h e e m p l o y e r . 

A t t h i s p o i n t , u n d e r t h e m a j o r i t y ' s r e a d i n g o f S a f e w a y S t o r e s v . O w s l e y , 
9 1 Or App 475 ( 1 9 8 8 ) a n d Roy H. R o b e r t s o n , 42 Van N a t t a 2 810 ( 1 9 9 0 ) w h e t h e r o r 
n o t e m p l o y m e n t was t e r m i n a t e d o u t s i d e " n o r m a l e m p l o y m e n t s t a n d a r d s , " c l a i m a n t 
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w o u l d s t i l l h a v e no e n t i t l e m e n t t o t e m p o r a r y p a r t i a l d i s a b i l i t y a n d s i n c e c l a i m ­
a n t was w o r k i n g , he l o s e s a n y e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y p a y ­
m e n t s . S i n c e h i s r e t u r n t o w o r k , h i s wages e q u a l e d o r e x c e e d e d a n y amo u n t p u r ­
s u a n t t o ORS 6 5 6 . 2 1 2 , he g e t s n o t h i n g . I w o u l d d i s t i n g u i s h t h e i n s t a n t c a s e 
f r o m O w s l e y , s u p r a a n d R o b e r t s o n , s u p r a , i n t w o a r e a s . 

I n t h o s e t w o c a s e s , t h e t e r m i n a t i o n ( s ) o f t h e c l a i m a n t ( s ) was f o u n d t o 
h a v e no r e l a t i o n s h i p t o t h e i n j u r y o r t h e c l a i m b e f o r e t h e C o u r t a n d B o a r d . 

I n b o t h o f t h e a b o v e - m e n t i o n e d c a s e s , t h e c l a i m a n t h a d r e c e i v e d e n t i t l e ­
m e n t t o o r a c t u a l p a r t i a l d i s a b i l i t y p a y m e n t s . i n t h i s c a s e , i t i s mo r e l i k e l y 
t h a n n o t c l a i m a n t was d i s c h a r g e d f o r r e a s o n s r e l a t e d t o h i s f i l i n g o f a c l a i m 
a n d t h e r e s u l t a n t l o s s o f p r e m i u m r e b a t e s . A l s o , c l a i m a n t h a d n e v e r r e c e i v e d o r 
b e e n e n t i t l e d t o t e m p o r a r y t o t a l o r p a r t i a l d i s a b i l i t y p a y m e n t s . 

C l a i m a n t was b r o u g h t b a c k t o w o r k b y t h e e m p l o y e r t o a v o i d p a y m e n t o f t e m ­
p o r a r y t o t a l d i s a b i l i t y p a y m e n t s . T e r m i n a t i o n o f t h a t e m p l o y m e n t f o r r e a s o n s 
n o t f o u n d e d i n " n o r m a l e m p l o y m e n t s t a n d a r d s " s h o u l d r e t u r n c l a i m a n t t o t h e p r e ­
v i o u s l e v e l o f t e m p o r a r y t o t a l d i s a b i l i t y e n t i t l e m e n t . 

The C o u r t ' s h o l d i n g i n O w s l e y as t o e n t i t l e m e n t t o t e m p o r a r y p a r t i a l d i s ­
a b i l i t y i s a q u e s t i o n n o t t o be a s k e d o r a n s w e r e d b y u s o r t h e C o u r t . I t w o u l d 
seem a b s u r d t o a d o p t a r e a d i n g t h a t b e n e f i t s u n d e r ORS 656.210 o r 6 5 6 . 2 1 2 c o u l d 
b e a b o l i s h e d b y an o f f e r o f r e t u r n t o w o r k f o l l o w e d b y a t e r m i n a t i o n o f t h a t em­
p l o y m e n t f o r r e a s o n s o u t s i d e " n o r m a l e m p l o y m e n t s t a n d a r d s " o r a v i o l a t i o n o f 
ORS 6 5 9 . 4 1 0 . S u c h a h o l d i n g w o u l d be c o n t r a r y t o ORS 6 5 6 . 0 1 2 ( 2 ) ( a ) : 

" ( a ) To p r o v i d e , r e g a r d l e s s o f f a u l t , s u r e , p r o m p t a n d com­
p l e t e m e d i c a l t r e a t m e n t f o r i n j u r e d w o r k e r s a n d f a i r , a d e q u a t e a n d 
r e a s o n a b l e i n c o m e b e n e f i t s t o i n j u r e d w o r k e r s a n d t h e i r d e p e n d e n t s . " 

S a d l y , t h i s c a s e b e f o r e u s i s p r o s e . T h i s i s a c o m p l i c a t e d l e g a l m a t t e r 
w i t h p o t e n t i a l c a u s e s a nd a c t i o n s i n o t h e r l e g a l v e n u e s . I o n l y h o p e t h a t 
c l a i m a n t c a n r e t a i n c o u n s e l t o p r o p e r l y r e p r e s e n t h i m i n a l l t h e s e m a t t e r s . 

J a n u a r y 2 9 , 1992 C i t e as 44 Van N a t t a 136 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ARLENE J . KOITZSCH, C l a i m a n t 

WCB Case No. 90-13984 
ORDER ON REVIEW (REMANDING) 

C r a i n e & L o v e , C l a i m a n t A t t o r n e y s 
P a mela S c h u l t z , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members W e s t e r b a n d a n d Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Knapp's o r d e r w h i c h a w a r d e d c l a i m a n t 
34 p e r c e n t ( 5 1 d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a r i g h t f o r e a r m c o n ­
d i t i o n , w h e r e a s t h e N o t i c e o f C l o s u r e h a d a w a r d e d no s c h e d u l e d p e r m a n e n t d i s ­
a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f s c h e d u l e d p e r m a n e n t d i s a b i l i t y . We 
v a c a t e a n d r e m a n d . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

The R e f e r e e r e l i e d i n p a r t o n t h e f i n d i n g s o f D r . N a t h a n , t h e c o n s u l t i n g 
h a n d s u r g e o n , i n r a t i n g c l a i m a n t ' s s c h e d u l e d d i s a b i l i t y . On r e v i e w , c l a i m a n t 
r e l i e s o n amended ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) t o a r g u e t h a t o n l y h e r a t t e n d i n g p h y s i ­
c i a n a t t h e t i m e o f c l a i m c l o s u r e may r a t e h e r p e r m a n e n t d i s a b i l i t y . 
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ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) p r o v i d e s , i n p e r t i n e n t p a r t , t h a t " [ e ] x c e p t as o t h e r ­
w i s e p r o v i d e d i n t h i s c h a p t e r , o n l y t h e a t t e n d i n g p h y s i c i a n a t t h e t i m e o f c l a i m 
c l o s u r e may make f i n d i n g s r e g a r d i n g t h e w o r k e r ' s i m p a i r m e n t f o r t h e p u r p o s e o f 
e v a l u a t i n g t h e w o r k e r ' s d i s a b i l i t y . " C l a i m a n t a r g u e s t h a t t h e r e f e r e n c e t o an 
e x c e p t i o n t o t h e a t t e n d i n g p h y s i c i a n r u l e i n ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) r e f e r s t o t h e 
p r o v i s i o n f o r a m e d i c a l a r b i t e r i n ORS 6 5 6 . 2 6 8 ( 7 ) . 

C l a i m a n t a r g u e s t h a t s i n c e she d i d n o t become m e d i c a l l y s t a t i o n a r y u n t i l 
A p r i l 1 8 , 1990 t h e p r o v i s i o n s o f ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) a p p l y t o h e r c a s e , b u t t h e 
p r o v i s i o n s o f ORS 6 5 6 . 2 6 8 ( 7 ) do n o t . We a g r e e . See Or Laws 1990 ( S p e c i a l S e s ­
s i o n ) , c h a p t e r 2, 5 4 ( 3 ) . 

T h u s , t h e c l e a r l a n g u a g e o f amended ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) as a p p l i e d t o t h e 
p r e s e n t c a s e means t h a t , a l t h o u g h t h e d i s a b i l i t y i s r a t e d a t t h e t i m e o f h e a r ­
i n g , o n l y t h e a t t e n d i n g p h y s i c i a n a t t h e t i m e o f c l a i m c l o s u r e c a n p r o v i d e t h e 
f i n d i n g s r e g a r d i n g t h e w o r k e r ' s i m p a i r m e n t . See D e n n i s E. C o n n o r , 43 Van N a t t a 
2 7 99 ( 1 9 9 1 ) . 

The p e r t i n e n t p o r t i o n o f ORS 6 5 6 . 0 0 5 ( 1 2 ) ( a ) ( A ) d e f i n e s a n a t t e n d i n g p h y s i ­
c i a n a s "A m e d i c a l d o c t o r o r d o c t o r o f o s t e o p a t h y l i c e n s e d u n d e r ORS 6 7 7 .100 t o 
6 7 7 . 2 2 8 b y t h e B o a r d o f M e d i c a l E x a m i n e r s f o r t h e S t a t e o f O r e g o n o r a b o a r d 
c e r t i f i e d o r a l s u r g e o n l i c e n s e d b y t h e O r e g o n B o a r d o f D e n t i s t r y . " 

The i n s u r e r a r g u e s t h a t t h e r e c o r d d o es n o t i n d i c a t e w h e t h e r D r . J o h n s o n , 
who p r a c t i c e s m e d i c i n e i n W a s h i n g t o n , i s l i c e n s e d b y t h e B o a r d o f M e d i c a l Exam­
i n e r s f o r t h e S t a t e o f O r e g o n as r e q u i r e d b y ORS 6 5 6 . 0 0 5 ( 1 2 ) ( a ) ( A ) . C l a i m a n t 
r e p l i e s t h a t r e m a n d i s t h e a p p r o p r i a t e c o u r s e i n t h i s c a s e b e c a u s e t h e r e c o r d i s 
i n c o m p l e t e l y d e v e l o p e d . 

We may r e m a n d t o t h e R e f e r e e s h o u l d we f i n d t h a t t h e r e c o r d h a s b e e n " i m ­
p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . 

H e r e , t h e r e c o r d d o e s n o t i n d i c a t e w h e t h e r D r . J o h n s o n i s l i c e n s e d as a 
p h y s i c i a n i n O r e g o n , so t h a t he may q u a l i f y as c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . 
U n d e r s u c h c i r c u m s t a n c e s , we c a n n o t d e t e r m i n e w h e t h e r we m u s t , as c l a i m a n t c o n ­
t e n d s , u s e D r . J o h n s o n ' s i m p a i r m e n t f i n d i n g s t o r a t e c l a i m a n t ' s p e r m a n e n t i m ­
p a i r m e n t . We, t h e r e f o r e , c o n c l u d e t h a t t h e r e c o r d b e f o r e u s h a s b e e n i n c o m ­
p l e t e l y a n d i n s u f f i c i e n t l y d e v e l o p e d . 

A c c o r d i n g l y , t h e R e f e r e e ' s o r d e r d a t e d M a r c h 1 1 , 1 9 9 1 i s v a c a t e d . T h i s 
c a s e s h a l l b e r e m a n d e d t o t h e P r e s i d i n g R e f e r e e t o a s s i g n a r e f e r e e t o o p e n t h e 
r e c o r d f o r a d d i t i o n a l e v i d e n c e r e g a r d i n g w h e t h e r D r . J o h n s o n i s l i c e n s e d as a 
p h y s i c i a n i n t h e S t a t e o f O r e g o n a n d t h u s q u a l i f i e s as c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n . The a s s i g n e d r e f e r e e i s i n s t r u c t e d t o p r o c e e d i n a n y m a n n e r t h a t 
w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . The a s s i g n e d r e f e r e e w i l l t h e n i s s u e a f i n a l 
a p p e a l a b l e o r d e r a f t e r r e c o n s i d e r i n g t h e i s s u e s r a i s e d a t h e a r i n g i n l i g h t o f 
t h i s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d M a r c h 1 1 , 1 9 9 1 i s v a c a t e d . T h i s m a t t e r i s r e ­
manded t o P r e s i d i n g R e f e r e e Emerson f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 
o r d e r . 



138 C i t e as 44 Van N a t t a 138 ( 1 9 9 2 ) J a n u a r y 2 9 , 1992 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
RICHARD L . LEATHERS, C l a i m a n t 

WCB Case No. 90-05998 
ORDER ON REVIEW 

W e l c h , e t a l . , C l a i m a n t A t t o r n e y s 
T o o z e , e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members N e i d i g a nd M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B e t h l a h m y ' s o r d e r w h i c h : ( 1 ) u p h e l d 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h e a r i n g l o s s ; 
a n d ( 2 ) d e c l i n e d t o a s s e s s p e n a l t i e s a nd a t t o r n e y f e e s f o r a l l e g e d l y u n r e a s o n ­
a b l e c l a i m p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y a n d p e n a l t i e s 
a n d a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g m o d i f i c a t i o n . 
C l a i m a n t ' s h e a r i n g l o s s h a s r e q u i r e d d i a g n o s t i c m e d i c a l s e r v i c e s . 

CONCLUSION OF LAW AND OPINION 
H e a r i n g L o s s 

I n u p h o l d i n g t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r h e a r i n g l o s s , t h e R e f e r e e a p p l i e d f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . S u b s e q u e n t t o 
t h e R e f e r e e ' s o r d e r , t h e c o u r t h a s h e l d t h a t an o c c u p a t i o n a l d i s e a s e c l a i m f o r 
h e a r i n g l o s s i s p r o p e r l y a n a l y z e d p u r s u a n t t o f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 
R o s e b u r g F o r e s t P r o d u c t s v . M c S p e r i t t , 108 Or App 288 ( 1 9 9 1 ) , o n r e m a n d L a r r y 
M c S p e r i t t , 44 Van N a t t a 117 ( 1 9 9 2 ) , o n r e c o n 44 Van N a t t a 118 ( 1 9 9 2 ) . C o n s e ­
q u e n t l y , c l a i m a n t m u s t p r o v e t h a t h i s e x p o s u r e t o n o i s e a t w o r k was t h e m a j o r 
c o n t r i b u t i n g c a u s e o f h i s h e a r i n g l o s s . 

A s s u m i n g , w i t h o u t d e c i d i n g , t h a t c l a i m a n t ' s h e a r i n g l o s s r e q u i r e d m e d i c a l 
s e r v i c e s o r r e s u l t e d i n d i s a b i l i t y , c l a i m a n t has n o t p r o v e n t h a t h i s w o r k was 
t h e m a j o r c a u s e o f h i s c o n d i t i o n . 

Two m e d i c a l e x p e r t s h a v e o f f e r e d o p i n i o n s c o n c e r n i n g t h e c a u s e o f c l a i m ­
a n t ' s h e a r i n g l o s s : D r . M i l l i g a n a n d D r . M a u r e r . N e i t h e r e x p e r t i s a t r e a t i n g 
p h y s i c i a n . We r e l y o n t h e e x p e r t r e a s o n e d o p i n i o n . Soroers v . S A I F , 77 Or App 
259 ( 1 9 8 6 ) . 

On November 1 , 1 9 8 9 , D r . M i l l i g a n , e a r , n o s e a n d t h r o a t p h y s i c i a n , exam­
i n e d c l a i m a n t a n d r e p o r t e d t h a t c l a i m a n t : 

"has h i g h f r e q u e n c y n e u r o s e n s o r y l o s s o f r e c e n t o n s e t . W o r k s 
i n n o i s e e n v i r o n m e n t b u t s t a t e s he w e a r s e a r m u f f s . N o i s e e x p o s u r e 
i s t h e o n l y e v i d e n t c a u s e o f t h i s l o s s i n t h i s p a t i e n t ' s h i s t o r y . " 
( E m p h a s i s i n o r i g i n a l ) ( E x . 6 ) . 

A s s u m i n g t h a t D r . M i l l i g a n was a t t r i b u t i n g c l a i m a n t ' s h e a r i n g l o s s t o h i s 
w o r k a c t i v i t i e s , h e h a s n o t a d e q u a t e l y e x p l a i n e d h i s f i n d i n g , i n l i g h t o f c l a i m ­
a n t ' s h i s t o r y o f w e a r i n g n o i s e p r o t e c t i o n . N o r has he r u l e d o u t o t h e r n o i s e -
r e l a t e d c a u s e s p o s s i b l y c o n t r i b u t i n g t o c l a i m a n t ' s l o s s , i n c l u d i n g c l a i m a n t ' s 
p e r i o d i c h u n t i n g a c t i v i t i e s . 

D r . M a u r e r , c l i n i c a l a u d i o l o g i s t , o p i n e d t h a t c l a i m a n t ' s w o r k e x p o s u r e was 
n o t t h e m a j o r c a u s e o f h i s h e a r i n g l o s s b e c a u s e t h e w e a r i n g o f e a r p r o t e c t i o n 
w o u l d p r e v e n t h e a r i n g l o s s a s s o c i a t e d w i t h n o i s e e x p o s u r e . ( T r . 7 4 , 7 5 ) . D r . 
M a u r e r a l s o o u t l i n e d s e v e r a l o t h e r p o s s i b l e c a u s e s o f c l a i m a n t ' s t e s t r e s u l t s 
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s h o w i n g h e a r i n g l o s s : ( 1 ) t h e u s e o f f i r e a r m s ; ( 2 ) m e t a b o l i c p r o b l e m s ; ( 3 ) 
v a s c u l a r i t y / b l o o d p r e s s u r e p r o b l e m s ; ( 4 ) e a r w a x ; ( 5 ) n o i s e i n t r u s i o n d u r i n g 
h e a r i n g t e s t ; a n d ( 6 ) n o i s e e x p o s u r e w i t h i n a h o u r o f t h e h e a r i n g t e s t . ( T r . 
66, 7 1 , 7 3 ) . 

D r . M a u r e r i s a s p e c i a l i s t i n t h e f i e l d o f a u d i o l o g y . ( T r . 5 6 , 5 7 ) . F u r ­
t h e r , D r . M a u r e r r e v i e w e d a l l t h e e x h i b i t s i n t h e p r e s e n t c a s e , r e v i e w e d D r . 
M i l l i g a n ' s r e p o r t a n d e x a m i n e d c l a i m a n t a nd a c o - w o r k e r who i s e x p o s e d t o t h e 
same w o r k c o n d i t i o n s . ( T r . 5 8 ) . U n d er s u c h c i r c u m s t a n c e s , we d e f e r t o t h e w e l l -
r e a s o n e d o p i n i o n o f D r . M a u r e r . Somers v . SA I F , s u p r a . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a compens­
a b l e h e a r i n g l o s s c l a i m . T h e r e f o r e , we f i n d t h a t t h e R e f e r e e p r o p e r l y u p h e l d 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s h e a r i n g l o s s c l a i m . 

P e n a l t i e s a n d A t t o r n e y Fees 

We a d o p t t h e R e f e r e e ' s C o n c l u s i o n s o f Law and O p i n i o n o n t h i s m a t t e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d M a r c h 6, 1 9 9 1 i s a f f i r m e d . 

J a n u a r y 2 9 , 1992 C i t e as 44 Van N a t t a 139 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
PATSY B. MARTY, C l a i m a n t 

WCB Case Nos. 90-19475 & 90-19474 
ORDER ON REVIEW (REMANDING) 

B l a c k , e t a l . , C l a i m a n t A t t o r n e y s 
R o n a l d Pomeroy ( S a i f ) , D e f e n s e A t t o r n e y 

Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members M o l l e r a nd N e i d i g . 

S c o t t W e t z e l S e r v i c e s r e q u e s t s r e v i e w o f A r b i t r a t o r B r o w n ' s o r d e r t h a t : 
( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a l o w b a c k i n j u r y ; 
a n d ( 2 ) u p h e l d t h e SA I F C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m 
f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We r e m a n d . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e A r b i t r a t o r ' s F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

We r e v i e w t h e A r b i t r a t o r ' s o r d e r s o l e l y o n q u e s t i o n s o f l a w . ORS 
6 5 6 . 3 0 7 ( 2 ) . Where an a r b i t r a t o r ' s o r d e r i s n o t c o n s i s t e n t w i t h a p p l i c a b l e l a w , 
we r e m a n d f o r t h e p r o p e r a p p l i c a t i o n o f l a w . See C o n c e t t a M. C r o w d e r , 43 Van 
N a t t a 1 7 4 1 ( 1 9 9 1 ) . 

H e r e , t h e A r b i t r a t o r c o n c l u d e d t h a t , b e c a u s e c l a i m a n t ' s i n j u r y w i t h t h e 
s e c o n d i n s u r e r ( S A I F ) h a d o c c u r r e d t o t h e same b o d y p a r t as h e r i n j u r y w i t h t h e 
f i r s t i n s u r e r ( S c o t t W e t z e l ) , t h e new i n j u r y h a d c o m b i n e d w i t h t h e o l d . C o n s e ­
q u e n t l y , t h e A r b i t r a t o r c o n c l u d e d t h a t , u n d e r ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , t h e r e s u l ­
t a n t c o n d i t i o n was c o m p e n s a b l e o n l y t o t h e e x t e n t t h a t i t was t h e m a j o r c o n t r i ­
b u t i n g c a u s e o f t h e d i s a b i l i t y o r ne e d f o r t r e a t m e n t . B e c a u s e he f o u n d t h a t t h e 
e v i d e n c e i n d i c a t e d t h a t o n l y 50 p e r c e n t o f c l a i m a n t ' s c o n d i t i o n was a t t r i b u t a b l e 
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t o t h e s e c o n d i n j u r y , t h e A r b i t r a t o r l e f t r e s p o n s i b i l i t y w i t h S c o t t W e t z e l , t h e 
f i r s t i n s u r e r . 

S u b s e q u e n t t o t h e A r b i t r a t o r ' s o r d e r , we i s s u e d o u r o p i n i o n i n R o s a l i e S. 
D r e w s , 44 Van N a t t a 36 ( 1 9 9 2 ) . I n Drews, we c o n c l u d e d t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) 
i s n o t a p p l i c a b l e i n a r e s p o n s i b i l i t y c o n t e x t f o r p u r p o s e s o f a s s i g n i n g r e s p o n ­
s i b i l i t y . M o r e o v e r , i n o r d e r t o c a r r y i t s b u r d e n o f p r o o f a n d s h i f t r e s p o n s i ­
b i l i t y t o a s u b s e q u e n t i n s u r e r , we c o n c l u d e d t h a t t h e f i r s t i n s u r e r w i t h an 
a c c e p t e d c l a i m was r e q u i r e d t o p r o v e o n l y t h a t t h e s u b s e q u e n t i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o c l a i m a n t ' s c o n d i t i o n . D rews, s u p r a . 

A c c o r d i n g l y , b e c a u s e t h e A r b i t r a t o r a p p l i e d ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) a n d t h e 
" m a j o r c o n t r i b u t i n g c a u s e " s t a n d a r d i n t h i s c a s e , we f i n d t h a t t h i s m a t t e r was 
n o t a n a l y z e d u n d e r t h e a p p l i c a b l e l a w . B ecause we r e v i e w o n l y q u e s t i o n s o f l a w , 
we m u s t r e m a n d f o r a d d i t i o n a l f i n d i n g s , a n d a d e t e r m i n a t i o n o f w h i c h c a r r i e r i s 
r e s p o n s i b l e when t h e c o r r e c t r u l e o f l a w i s a p p l i e d . See ORS 6 5 6 . 3 0 7 ( 2 ) ; 
C o n c e t t a M. C r o w d e r , s u p r a . 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d F e b r u a r y 2 8 , 1 9 9 1 i s v a c a t e d . T h i s m a t t e r i s 
r e m a n d e d t o A r b i t r a t o r B rown f o r a d e t e r m i n a t i o n o f t h e r e s p o n s i b l e c a r r i e r . 
A r b i t r a t o r B r o w n may make t h a t d e t e r m i n a t i o n w i t h o r w i t h o u t f u r t h e r p r o c e e d i n g s 
i n a n y m a n n e r w h i c h a c h i e v e s s u b s t a n t i a l j u s t i c e . 

J a n u a r y 2 9 , 1992 : C i t e as 44 Van N a t t a 140 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
RAYMOND D. MCKEE, C l a i m a n t 

WCB Case No. 90-05999 
ORDER ON REVIEW 

W e l c h , e t a l . , C l a i m a n t A t t o r n e y s 
T o o z e , e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members M o l l e r a n d N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B e t h l a h m y ' s o r d e r w h i c h : ( 1 ) u p h e l d 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h e a r i n g l o s s ; 
a n d ( 2 ) d e c l i n e d t o a s s e s s p e n a l t i e s a nd a t t o r n e y f e e s f o r a l l e g e d l y u n r e a s o n ­
a b l e c l a i m p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y a n d p e n a l t i e s 
a n d a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g m o d i f i c a t i o n . 
C l a i m a n t ' s h e a r i n g l o s s h a s r e q u i r e d d i a g n o s t i c m e d i c a l s e r v i c e s . 

CONCLUSION OF LAW AND OPINION 
H e a r i n g L o s s 

I n u p h o l d i n g t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r h e a r i n g l o s s , t h e R e f e r e e a p p l i e d f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . S u b s e q u e n t t o 
t h e R e f e r e e ' s o r d e r , t h e c o u r t has h e l d t h a t an o c c u p a t i o n a l d i s e a s e c l a i m f o r 
h e a r i n g l o s s i s p r o p e r l y a n a l y z e d p u r s u a n t t o f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 
R o s e b u r g F o r e s t P r o d u c t s v . M c S p e r i t t , 108 Or App 288 ( 1 9 9 1 ) , o n r e m a n d L a r r y 
M c S p e r i t t , 43 Van N a t t a 117 ( 1 9 9 2 ) o n r e c o n , 43 Van N a t t a 118 ( 1 9 9 2 ) . C o n s e ­
q u e n t l y , c l a i m a n t m u s t p r o v e t h a t h i s e x p o s u r e t o n o i s e a t w o r k was t h e m a j o r 
c o n t r i b u t i n g c a u s e o f h i s h e a r i n g l o s s . 
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A s s u m i n g , w i t h o u t d e c i d i n g t h a t c l a i m a n t ' s h e a r i n g l o s s r e q u i r e d m e d i c a l 
s e r v i c e s o r r e s u l t e d i n d i s a b i l i t y , c l a i m a n t h a s n o t p r o v e n t h a t h i s w o r k was 
t h e m a j o r c a u s e o f h i s c o n d i t i o n . 

On December 1 1 , 1 9 8 9 , D r . M i l l i g a n , e a r , n o s e a n d t h r o a t p h y s i c i a n , exam­
i n e d c l a i m a n t a n d r e p o r t e d t h a t c l a i m a n t : 

". . s t a t e s t h a t he w o r k s i n a v e r y n o i s y e n v i r o n m e n t t h o u g h 
he d e n i e s w o r k i n g w i t h o u t h e a r i n g p r o t e c t i o n . He h a s no f a m i l y h i s ­
t o r y o f h e a r i n g l o s s a n d no h i s t o r y o f i n j u r i e s t o e i t h e r e a r s i n 
t h e p a s t . " ( E x . 8 ) . 

D r . M i l l i g a n f u r t h e r n o t e d : 

"My o n l y c o n c e r n i n r e g a r d i n g t h i s p a t i e n t ' s a u d i o l o g i c e v a l u ­
a t i o n i s t h a t he d o e s , i n f a c t , show some s l o w p r o g r e s s i o n o f h e a r ­
i n g l o s s , p a r t i c u l a r l y i n t h e r i g h t e a r o v e r s e v e r a l y e a r s p e r i o d . 
H o w e v e r , i n r e v i e w o f h i s a u d i o l o g i c s t u d i e s f r o m [ h i s e m p l o y e r ] , he 
a c t u a l l y h a s v a r i e d as much as 10-15 d b . i n h i s s t u d i e s a t ( h i s em­
p l o y e r ] f r o m t h e p a s t . He w o u l d a l t e r n a t e f r o m p o o r h e a r i n g o n e 
y e a r a n d a c t u a l l y i m p r o v e t h e n e x t . I n c o n s i d e r a t i o n o f t h e l e g a l 
i m p l i c a t i o n s o f h i s h e a r i n g l e v e l a t t h i s t i m e , i t w o u l d p r o b a b l y be 
a d v i s a b l e t h a t [ c l a i m a n t ] be r e e v a l u a t e d a u d i o l o g i c a l l y . I t h i n k i t 
w o u l d b e i m p o r t a n t t h a t he r e a l i z e t h e i m p o r t a n c e o f a f o r t h r i g h t 
a n d h o n e s t r e s p o n s e t o t h a t a u d i o l o g i c s t u d y as t h e p r e s e n t l e v e l s 
a r e n o t c o n s i s t e n t w i t h t h e n a t u r a l h i s t o r y o f a s l o w l y p r o g r e s s i v e 
n o i s e i n d u c e d h e a r i n g l o s s . " ( E x . 8 ) . 

I n l i g h t o f D r . M i l l i g a n ' s c o n c e r n s r e g a r d i n g t h e c o n s i s t e n c y o f c l a i m ­
a n t ' s a u d i o l o g i c t e s t i m o n y , we do n o t c o n s i d e r M i l l i g a n ' s o p i n i o n t o be s u f f i ­
c i e n t t o s a t i s f y c l a i m a n t ' s b u r d e n o f p r o o f . 

D r . L i n d g r e n , a n o t o l a r y n g o l o g y s p e c i a l i s t , e x a m i n e d c l a i m a n t o n J u l y 10, 
1990 a n d r e p o r t e d t h a t he h a d no k n o w l e d g e o f t h e i n t e n s i t y o f c l a i m a n t ' s j o b -
r e l a t e d n o i s e e x p o s u r e . ( E x . 1 3 ) . D r . L i n d g r e n b a s e d h i s o p i n i o n o n l y o n 
c l a i m a n t ' s a c c o u n t i n g o f h i s w o r k e n v i r o n m e n t . D r . L i n d g r e n d i d n o t r e v i e w 
c l a i m a n t ' s p r i o r a u d i o l o g i c a l s t u d i e s . D r . L i n d g r e n t h e n f o u n d t h a t c l a i m a n t ' s 
j o b a c t i v i t i e s w e r e t h e m a j o r c a u s e o f h i s h e a r i n g l o s s . 

We a r e n o t p e r s u a d e d b y D r . L i n d g r e n ' s o p i n i o n . He d o e s n o t e x p l a i n t h e 
r e a s o n i n g b e h i n d h i s a n a l y s i s . C o n s e q u e n t l y , we f i n d D r . L i n d g r e n ' s r e p o r t t o 
be c o n c l u s o r y a n d n o t w e l l - r e a s o n e d o r p e r s u a s i v e . Somers v . S A I F , 77 Or App 
259 ( 1 9 8 6 ) ; Moe v . C e i l i n g s S y s t e m s , 44 Or App 429, 433 ( 1 9 8 0 ) . 

D r . M a u r e r , p r o f e s s o r o f Speech and H e a r i n g S c i e n c e s a t P o r t l a n d S t a t e 
U n i v e r s i t y , i s a s p e c i a l i s t i n t h e f i e l d o f a u d i o l o g y . ( T r . 56, 5 7 ) . D r . 
M a u r e r r e v i e w e d a l l t h e e x h i b i t s i n t h e p r e s e n t c a s e , r e v i e w e d t h e r e p o r t s o f 
D r . M i l l i g a n a n d D r . L i n d g r e n a n d e x a m i n e d c l a i m a n t a nd a c o - w o r k e r who i s e x ­
p o s e d t o t h e same w o r k c o n d i t i o n s . ( T r . 5 8 ) . 

D r . M a u r e r o p i n e d t h a t c l a i m a n t ' s w o r k e x p o s u r e was n o t t h e m a j o r c a u s e o f 
h i s h e a r i n g l o s s b e c a u s e t h e w e a r i n g o f e a r p r o t e c t i o n w o u l d p r e v e n t h e a r i n g 
l o s s a s s o c i a t e d w i t h n o i s e e x p o s u r e . ( T r . 74, 7 5 ) . D r . M a u r e r a l s o o u t l i n e d 
s e v e r a l o t h e r p o s s i b l e c a u s e s o f c l a i m a n t ' s t e s t r e s u l t s h o w i n g a h e a r i n g l o s s : 
( 1 ) t h e u s e o f a t r a c t o r ; ( 2 ) m e t a b o l i c p r o b l e m s ; ( 3 ) v a s c u l a r i t y / b l o o d p r e s s u r e 
p r o b l e m s ; ( 4 ) e a r w a x ; ( 5 ) n o i s e i n t r u s i o n d u r i n g h e a r i n g t e s t ; a n d ( 6 ) n o i s e e x ­
p o s u r e w i t h i n a h o u r o f t h e h e a r i n g t e s t . ( T r . 66, 7 1 , 7 3 ) . 

We d e f e r t o t h e w e l l - r e a s o n e d o p i n i o n o f D r . M a u r e r who d i d n o t f i n d t h a t 
c l a i m a n t ' s e m p l o y m e n t c o n d i t i o n s w e r e t h e m a j o r c a u s e o f h i s h e a r i n g l o s s . 
Somers v . S A I F , s u p r a . 
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A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a compens­
a b l e h e a r i n g l o s s c l a i m . T h e r e f o r e , we f i n d t h a t t h e R e f e r e e p r o p e r l y u p h e l d 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s h e a r i n g l o s s c l a i m . 

P e n a l t i e s a n d A t t o r n e y Fees 

We a d o p t t h e R e f e r e e ' s C o n c l u s i o n s o f Law a n d O p i n i o n o n t h i s m a t t e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d M a r c h 6, 1 9 9 1 i s a f f i r m e d . 

J a n u a r y 2 9 , 1992 C i t e as 44 Van N a t t a 142 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
GERRY J . ODE, C l a i m a n t 
WCB Case No. 91-00084 

ORDER ON REVIEW 
D o b b i n s & McCurdy, C l a i m a n t A t t o r n e y s 
J e f f G e r n e r ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members M o l l e r a n d N e i d i g . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e L i p t o n ' s o r d e r w h i c h : ( 1 ) 
f o u n d t h a t c l a i m a n t was an O r e g o n s u b j e c t w o r k e r t e m p o r a r i l y w o r k i n g o u t o f 
s t a t e ; a n d ( 2 ) s e t a s i d e S A I F ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m . On r e v i e w , 
S A I F c o n t e n d s t h a t c l a i m a n t ' s i n j u r y d i d n o t a r i s e o u t o f t h e c o u r s e a n d s c o p e 
o f h i s e m p l o y m e n t . We a f f i r m . 

FINDINGS OF FACTS 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF OPINION AND LAW 

The R e f e r e e c o n c l u d e d t h a t a t t h e t i m e o f h i s i n j u r y , c l a i m a n t was a n 
O r e g o n w o r k e r t e m p o r a r i l y w o r k i n g o u t o f s t a t e e m p l o y e d b y a n O r e g o n company, 
S A I F ' s i n s u r e d . We a g r e e . 

I n o r d e r t o be c o m p e n s a b l e , c l a i m a n t ' s i n j u r y m u s t h a v e o c c u r r e d i n t h e 
c o u r s e a n d s c o p e o f h i s e m p l o y m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . The u l t i m a t e i n q u i r y i s 
w h e t h e r t h e r e l a t i o n s h i p b e t w e e n t h e i n j u r y a n d e m p l o y m e n t i s s u c h t h a t t h e i n ­
j u r y s h o u l d b e c o m p e n s a b l e . R o g e r s v . SA I F , 289 Or 633 ( 1 9 8 5 ) ; M e l l i s v . 
McEwen, 74 Or App 5 7 1 , 575 r e v d e n 300 Or 249 ( 1 9 8 5 ) . 

I n o u r de n o v o r e v i e w , we r e l y o n t h e s e v e n f a c t o r s f i r s t i d e n t i f i e d b y 
t h e C o u r t o f A p p e a l s i n J o r d a n v . W e s t e r n E l e c t r i c Co., 1 Or App 4 4 1 ( 1 9 7 0 ) i n 
d e t e r m i n i n g w h e t h e r a n i n j u r y i s w o r k - r e l a t e d : ( 1 ) w h e t h e r c l a i m a n t ' s a c t i v i t y 
a t t h e t i m e o f t h e i n j u r y was f o r t h e b e n e f i t o f t h e e m p l o y e r ; ( 2 ) w h e t h e r t h e 
a c t i v i t y was c o n t e m p l a t e d b y t h e e m p l o y e r a nd t h e e m p l o y e e ; ( 3 ) w h e t h e r t h e 
a c t i v i t y was a n o r d i n a r y r i s k o f , a nd i n c i d e n t a l t o , t h e p a r t i c u l a r e m p l o y m e n t ; 
( 4 ) w h e t h e r t h e e m p l o y e e was p a i d f o r t h e a c t i v i t y ; ( 5 ) w h e t h e r t h e a c t i v i t y was 
o n t h e e m p l o y e r ' s p r e m i s e s ; ( 6 ) w h e t h e r t h e a c t i v i t y was d i r e c t e d o r a c q u i e s c e d 
i n b y t h e e m p l o y e r ; a n d ( 7 ) w h e t h e r t h e e m p l o y e e was o n a p e r s o n a l m i s s i o n . 
T i m b e r l i n e L o d g e v . K y l e , 97 Or App 239 ( 1 9 8 9 ) ; P r e s t o n v . S A I F , 88 Or App 327 
( 1 9 8 7 ) ; M e l l i s v . McEwen, Hanna, G r i s v o l d , s u p r a . A l l o f t h e s e f a c t o r s a r e c o n ­
s i d e r e d a n d no o n e f a c t o r i s d i s p o s i t i v e . I d . 



G e r r y J. Ode, 44 Van N a t t a 142 (1992) 

B e n e f i t t o t h e Employer 

143 

C l a i m a n t ' s i n j u r y o c c u r r e d w h i l e he and h i s foreman were p e r f o r m i n g e x t r a -
work beyond t h e o r i g i n a l c o n s t r u c t i o n c o n t r a c t o f t h e i r j o b . The c o n s t r u c t i o n 
p r o j e c t , w h i c h was conducted o u t - o f - s t a t e , c o u l d n o t have been commenced u n t i l 
t h e e x t r a - w o r k was f i r s t completed. ( T r . 2 7 ) . The employer p a i d h i s employees 
a $15.00 p e r day s u b s i s t e n c e pay p l u s o t h e r o u t - o f - s t a t e expenses. (Ex. 8 ) . 
Had t h e e x t r a - w o r k n o t been done by t h e employer's employees, t h e y w o u ld have 
had t o " s i t and w a i t " u n t i l i t was completed. ( T r . 3 2 ) . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t i t was t o t h e employer's bene­
f i t t o have h i s own employees do t h e e x t r a - w o r k . I n a d d i t i o n , w hether t h e o t h e r 
company d i r e c t l y p a i d t h e employees o r whether i t p a i d t h e employer and he t h e n 
p a i d t h e employees, as was t h e u s u a l custom, t h e e x t r a - w o r k would n o t have been 
a c o s t t o t h e employer. I n s t e a d , c o m p l e t i n g t h e j o b w i t h o u t f u r t h e r d e l a y s 
w o u l d have r e p r e s e n t e d a b e n e f i t t o t h e employer by a v o i d i n g "downtime." 

The foreman d i d n o t g e t a change o r d e r , as i s t h e company's p o l i c y b e f o r e 
e x t r a - w o r k i s engaged i n by t h e employer's employees. ( T r . 3 0 ) . However, t h e 
employer e x p l a i n e d t h a t a change o r d e r i s h i s f i r s t p r e f e r e n c e , w i t h h i s second 
p r e f e r e n c e b e i n g "an o r a l agreement o r somebody b e i n g r e s p o n s i b l e f o r payment." 
( T r . 4 4 ) . Moreover, t h e employer b e l i e v e d t h a t t h e foreman d i d t h e r i g h t t h i n g 
by g e t t i n g t h e j o b done. ( T r . 3 8 ) . 

A c t i v i t y Contemplated by t h e Employer 

The employer had p r e v i o u s l y n e g o t i a t e d change o r d e r s and a l l o w e d e x t r a -
work beyond t h e o r i g i n a l c o n s t r u c t i o n c o n t r a c t t o be done by h i s employees. 
( T r . 3 5 ) . P r i o r t o h i s i n j u r y , c l a i m a n t had, i n f a c t , engaged i n such e x t r a -
work arrangements w h i l e w o r k i n g f o r t h i s employer. ( T r . 10, 1 1 ) . Consequently, 
we c o n c l u d e t h a t c l a i m a n t ' s a c t i v i t y when he was i n j u r e d was c o n t e m p l a t e d by t h e 
employer. 

O r d i n a r y R i s k o f and I n c i d e n t a l t o Employment 

The employer's c o n s t r u c t i o n c o n t r a c t s were f o r i n s t a l l i n g r a c g u e t b a l l 
c o u r t s . A p p r o x i m a t e l y e v e r y one i n s i x - t o - t e n j o b s i n v o l v e d e x t r a - c o n t r a c t u a l 
work. ( T r . 8 ) . A l l o f t h e employees knew how t o do t h e work and t h e employer 
w o u l d a u t h o r i z e h i s employees t o p e r f o r m t h e work. ( T r . 3 3 ) . F u r t h e r , many 
t i m e s t h e d e v e l o p e r s d i d n o t have t h e i r own c a r p e n t e r s t o do t h e j o b and i t was 
n e c e s s a r y t o have t h e employer's employees p e r f o r m t h e e x t r a - w o r k t o complete 
t h e i n s t a l l a t i o n o f t h e r a c q u e t b a l l c o u r t s . ( T r . 3 4 ) . T h e r e f o r e , we f i n d t h a t 
t h e a c t i v i t y c l a i m a n t was p e r f o r m i n g a t t h e t i m e o f h i s i n j u r y was an o r d i n a r y 
r i s k o f and i n c i d e n t a l t o h i s employment. 

Payment f o r t h e A c t i v i t y 

When c l a i m a n t worked o u t - o f - t o w n , i n a d d i t i o n t o h i s r e g u l a r h o u r l y pay, 
he was p a i d a $15.00 per day s u b s i s t e n c e pay. Other "away" expenses were a l s o 
p a i d . (Ex. 8 ) . A l t h o u g h we are unable t o d e t e r m i n e whether c l a i m a n t was p a i d 
f o r t h e one hour o f e x t r a - w o r k he completed b e f o r e h i s i n j u r y , we f i n d t h a t he 
was on p a i d t i m e f o r h i s employer. We reach t h i s c o n c l u s i o n r e g a r d l e s s o f 
w hether t h e o t h e r company f i r s t p a i d t h e employer and t h e employer t h e n p a i d t h e 
employee o r i f t h e o t h e r company i n v o l v e d had planned t o r e n d e r payment d i r e c t l y 
t o c l a i m a n t . 

A c t i v i t y on Premises 

A l t h o u g h t h e a c t i v i t y d i d n o t occur on premises owned by t h e employer, i t 
i s t h e n a t u r e o f t h e employer's bu s i n e s s t h a t work a c t i v i t i e s be c o n d u c t e d on 
t h e p r e m i s e s o f o t h e r s . F u r t h e r m o r e , u n t i l t h e e x t r a - w o r k was c o m p l e t e d , 
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c l a i m a n t was r e q u i r e d t o s t a y i n t h e area u n t i l he c o u l d b e g i n t h e c o n t r a c t e d 
work. ( T r . 3 2 ) . 

Employer D i r e c t i o n and Acquiescence 

A t t h e t i m e o f t h e i n j u r y , c l a i m a n t was under t h e d i r e c t i o n o f t h e foreman 
f o r t h a t p a r t i c u l a r j o b . ( T r . 5, 3 5 ) . T h i s j o b was t h e f i r s t t i m e t h i s foreman 
had t o make a d e c i s i o n w i t h o u t a s s i s t a n c e from t h e employer. ( T r . 3 7 ) . The 
company p o l i c y was t h a t t h e r e was t o be a "change o r d e r " b e f o r e e x t r a - w o r k was 
do be done. ( T r . 3 0 ) . T h i s foreman d i d n o t g e t a change o r d e r , b u t i n s t e a d 
i n s t r u c t e d c l a i m a n t t h a t t h e y were g o i n g t o do i t and g e t p a i d i n cash. ( T r . 
7 ) . The foreman had t h e a u t h o r i t y t o d i r e c t c l a i m a n t . ( T r . 35- 3 8 ) . C l a i m a n t 
b e l i e v e d t h e foreman had c l e a r e d t h i s w i t h t h e employer. ( I d ) . F u r t h e r , t h e 
employer b e l i e v e d t h a t t h e foreman d i d t h e r i g h t t h i n g by g e t t i n g t h e j o b done. 
( T r . 3 8 ) . Con s e q u e n t l y , we conclude t h a t t h e employer, t h r o u g h h i s foreman, 
e i t h e r d i r e c t e d o r acqu i e s c e d i n t h e a c t i v i t y which c l a i m a n t was p e r f o r m i n g when 
he s u s t a i n e d h i s i n j u r y . 

P e r s o n a l M i s s i o n 

Because we f i n d t h a t t h e e x t r a - w o r k was f o r t h e b e n e f i t o f t h e employer, 
we f i n d t h a t c l a i m a n t was not on a p e r s o n a l m i s s i o n . See James D. Reynolds, 43 
Van N a t t a 2602, 2605 1991). 

C o n c l u s i o n 

A l t h o u g h no one f a c t o r i s d i s p o s i t i v e , our c o n c l u s i o n s c o n c e r n i n g each 
f a c t o r , when t a k e n as a whole, persuade us t h a t t h e r e i s a s i g n i f i c a n t work-con­
n e c t i o n between c l a i m a n t ' s i n j u r y on J u l y 16, 1990 and h i s employment.. A c c o r d ­
i n g l y , we agree w i t h t h e Referee t h a t c l a i m a n t ' s i n j u r y a r o s e o u t o f t h e course 
and scope o f h i s employment. 

Inasmuch as SAIF has r e q u e s t e d r e v i e w and c l a i m a n t ' s compensation has n o t 
been d i s a l l o w e d o r reduced, c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e 
award. ORS 65 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-
0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed f e e 
f o r c l a i m a n t ' s c o u n s e l s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s 
$900, t o be p a i d by SAIF. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 17, 1991 i s a f f i r m e d . For s e r v i c e s on r e ­
vi e w , c l a i m a n t ' s c o u n s e l i s awarded a rea s o n a b l e assessed a t t o r n e y f e e o f $900, 
t o be p a i d by t h e SAIF C o r p o r a t i o n . 

J a n u a r y 29, 1992 C i t e as 44 Van N a t t a 144 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSEPH W. RAMSAY, Claimant 

WCB Case No. 90-07488 
ORDER ON REVIEW 

Gracey & Davidson, Cl a i m a n t A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l V. Johnson's o r d e r w h i c h up­
h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c h e s t i n j u r y c l a i m . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . 



Joseph W. Ramsay, 44 Van N a t t a 144 (1992) 145 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

The i n s u r e r a s s e r t s t h a t c l a i m a n t ' s b r i e f s h o u l d be s t r i c k e n as u n t i m e l y 
f i l e d w i t h t h e Board. C l a i m a n t ' s b r i e f was due on June 19, 1991. OAR 438-05-
0 4 6 ( 1 ) ( a ) p r o v i d e s t h a t " f i l i n g " means t h e p h y s i c a l d e l i v e r y o r t h e d a t e o f 
m a i l i n g . For documents o t h e r t h a n r e q u e s t s f o r h e a r i n g o r Board r e v i e w , f i l i n g 
can be a c c o m p l i s h e d by f i r s t c l a s s m a i l . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( c ) . The r u l e f u r ­
t h e r p r o v i d e s t h a t an " a t t o r n e y ' s c e r t i f i c a t e t h a t a t h i n g was d e p o s i t e d i n t h e 
m a i l on a s t a t e d d a t e i s p r o o f o f m a i l i n g on t h a t d a t e . I f t h e t h i n g i s n o t r e ­
c e i v e d w i t h i n t h e p r e s c r i b e d t i m e and no c e r t i f i c a t e o f m a i l i n g i s f u r n i s h e d , i t 
s h a l l be presumed t h a t t h e f i l i n g was u n t i m e l y u n l e s s t h e f i l i n g p a r t y e s t a b ­
l i s h e s t h a t t h e f i l i n g was t i m e l y . " I d . 

Here, c l a i m a n t contends t h a t t h e t r a n s m i t t a l l e t t e r accompanying h i s b r i e f 
and b e a r i n g t h e d a t e June 19, 1990 q u a l i f i e s as a c e r t i f i c a t e o f m a i l i n g . We do 
n o t a g r e e . The d a t e on a l e t t e r may evidence when t h e l e t t e r was w r i t t e n , b u t 
i t does n o t h i n g t o c e r t i f y t h e d a t e o f m a i l i n g . However, t h e e n v e l o p e c o n t a i n ­
i n g t h e b r i e f i s postmarked "June 19, 1990." T h i s f a c t i s u n c o n t e s t e d . We f i n d 
t h a t t h e postmark e s t a b l i s h e s t h a t f i l i n g was t i m e l y . 

C l a i m a n t argues t h a t we s h o u l d r e j e c t t h e Referee's f i n d i n g t h a t c l a i m a n t 
was n o t a c r e d i b l e w i t n e s s and sh o u l d f i n d t h a t he proved t h a t h i s c l a i m i s com­
p e n s a b l e . A l t h o u g h i t i s n o t s t a t u t o r i l y r e q u i r e d , we g e n e r a l l y d e f e r t o t h e 
Re f e r e e ' s d e t e r m i n a t i o n o f c r e d i b i l i t y . See Erck v. Brown O l d s m o b i l e , 311 Or 
519, 526 ( 1 9 9 1 ) . We do so i n t h i s case. Along w i t h t h e reasons c i t e d by t h e 
R e f e r e e , we a l s o n o t e t h a t c l a i m a n t , when he f i n a l l y t o l d m e d i c a l p e r s o n n e l t h a t 
he had been i n j u r e d a t work, d i d n o t c o n s i s t e n t l y d e s c r i b e t h e way he was i n ­
j u r e d . On h i s 801 and 827 forms, as w e l l as a t h e a r i n g , c l a i m a n t m a i n t a i n e d 
t h a t he f i r s t f e l t c h e s t p a i n w h i l e l i f t i n g a couch o n t o a t r u c k . However, he 
t o l d h i s t r e a t i n g p h y s i c i a n , Dr. Cummings, t h a t he f i r s t f e l t p a i n w h i l e l i f t i n g 
some boxes a t work, Ex. 2-1, and t o l d Dr. Struckman t h a t , w h i l e l i f t i n g a couch, 
he f e l l o v e r and t h e couch landed on t o p o f him, Ex. 12-1. 

C l a i m a n t a l s o contends t h a t t h e Referee, w i t h o u t f i n d i n g t h a t c l a i m a n t ' s 
w i f e was n o t c r e d i b l e , s i m p l y i g n o r e d her t e s t i m o n y s u b s t a n t i a t i n g c l a i m a n t ' s 
a l l e g a t i o n t h a t he was i n j u r e d on February 17. As t h e c o u r t n o t e d i n E r c k , i n 
some cases a f i n d i n g t h a t one w i t n e s s i s o r i s n o t c r e d i b l e n e c e s s a r i l y i s a 
f i n d i n g t h a t a n o t h e r w i t n e s s i s o r i s n o t c r e d i b l e . 311 Or a t 527 n. 7. Here, 
we f i n d t h a t t h e R e f e r e e , by d i s g a r d i n g c l a i m a n t ' s v e r s i o n and c r e d i t i n g t h e 
t e s t i m o n y o f co-employees, i m p l i c i t l y found c l a i m a n t ' s w i f e ' s t e s t i m o n y t o be 
n o t c r e d i b l e . 

F i n a l l y , c l a i m a n t contends t h a t we s h o u l d remand t h i s case i n o r d e r f o r 
him t o have t h e o p p o r t u n i t y t o p r e s e n t t h e t e s t i m o n y from Addie P o t t s . P o t t s 
owns a f a r m where c l a i m a n t sometimes does work. Cl a i m a n t argues t h a t , w i t h her 
t e s t i m o n y , he c o u l d p r o v e t h a t h i s i n j u r y was n o t a r e s u l t o f w o r k i n g on t h e 
f a r m . 

ORS 656.295(5) p r o v i d e s t h a t " i f t h e board d e t e r m i n e s t h a t a case has been 
i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed o r he a r d by t h e 
r e f e r e e , i t may remand t o t h e r e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g , c o r r e c t i o n o r 
o t h e r n e c e s s a r y a c t i o n . " Here, t h e Referee e x p l i c i t l y d i d n o t f i n d t h a t c l a i m ­
a n t i n j u r e d h i s c h e s t w h i l e w o r k i n g on P o t t s ' farm, i n s t e a d c o n c l u d i n g t h a t 
c l a i m a n t f a i l e d t o p r o v e t h a t he was i n j u r e d w h i l e w o r k i n g f o r t h e employer. We 
agree. The r e c o r d , t h e r e f o r e , i s n o t i n s u f f i c i e n t l y d e veloped and we d e c l i n e t o 
remand. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 17, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
BETTY J . CURTISS, Claimant 

WCB Case No. 90-21077 
ORDER ON REVIEW 

R i c h a r d N e s t i n g , Claimant A t t o r n e y 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Thye's o r d e r t h a t 
o r d e r e d payment o f permanent t o t a l d i s a b i l i t y b e n e f i t s p u r s u a n t t o a p r e v i o u s 
r e f e r e e ' s August 3 1 , 1990 Order on R e c o n s i d e r a t i o n . On r e v i e w , t h e i s s u e i s 
s t a y o f payment p e n d i n g a p p e a l . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e f o l l o w i n g supplementa­
t i o n . C l a i m a n t r e q u e s t e d a h e a r i n g on November 15, 1990, c o n t e n d i n g t h a t t h e 
employer had f a i l e d t o comply w i t h t h e p r e v i o u s r e f e r e e ' s August 3 1 , 1990 Order 
on R e c o n s i d e r a t i o n and s e e k i n g p e n a l t i e s and a t t o r n e y f e e s . 

CONCLUSIONS OF LAW AND OPINION 

R e l y i n g on S e c t i o n 54(2) o f Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , R eferee 
Thye c o n c l u d e d t h a t t h e former v e r s i o n o f ORS 656.313 was a p p l i c a b l e s i n c e 
c l a i m a n t ' s h e a r i n g r e q u e s t which r e s u l t e d i n t h e e a r l i e r r e f e r e e ' s August 9, 
1990 o r d e r , as r e c o n s i d e r e d on August 31 , 1990, was f i l e d b e f o r e May 1, 1990 and 
t h e h e a r i n g was convened b e f o r e J u l y 1, 1990. We d i s a g r e e t h a t e i t h e r S e c t i o n 
54(2) o r f o r m e r ORS 656.313 i s a p p l i c a b l e here. 

S e c t i o n 54(2) p r o v i d e s : 

"Any m a t t e r r e g a r d i n g a c l a i m which i s i n l i t i g a t i o n b e f o r e 
t h e H e a r i n g s D i v i s i o n , t h e Board, t h e Court o f Appeals o r t h e 
Supreme C o u r t under t h i s c h a p t e r , and r e g a r d i n g w h i c h m a t t e r a r e ­
q u e s t f o r h e a r i n g was f i l e d b e f o r e May 1, 1990, and a h e a r i n g was 
convened b e f o r e J u l y 1, 1990, s h a l l be d e t e r m i n e d p u r s u a n t t o t h e 
law i n e f f e c t b e f o r e J u l y 1, 1990." 

We have r e c e n t l y h e l d , under s u b s t a n t i a l l y s i m i l a r f a c t s , t h a t t h e i s s u e 
o f w h ether payment o f compensation i s s t a y e d pending appeal i s n o t t h e same 
" m a t t e r r e g a r d i n g a c l a i m " as t h e s u b s t a n t i v e q u e s t i o n o f e n t i t l e m e n t w h i c h was 
p r e v i o u s l y i n l i t i g a t i o n . Raymond J. Seebach, 43 Van N a t t a 2687 ( 1 9 9 1 ) ; Gary 
R. LaChance, Sr., 43 Van N a t t a 2746 (1991). Here, t h e i s s u e s p r e s e n t e d t o 
Ref e r e e Thye d i d n o t a r i s e u n t i l i ssuance o f t h e p r e v i o u s r e f e r e e ' s August 3 1 , 
1990 Order on R e c o n s i d e r a t i o n which addressed t h e i s s u e o f e x t e n t o f permanent 
d i s a b i l i t y . T h e r e f o r e , t h e i s s u e o f s t a y e d compensation c o u l d n o t have been be­
f o r e t h e p r e v i o u s r e f e r e e f o r t h e i s s u e arose a f t e r he i s s u e d h i s o r d e r . S i m i ­
l a r l y , t h e q u e s t i o n b e f o r e Referee Thye o f whether payment o f compensation i s 
s t a y e d p e n d i n g a p p e a l was s e p a r a t e and d i s t i n c t f rom t h e i s s u e o f e x t e n t o f p e r ­
manent d i s a b i l i t y b e f o r e t h e p r e v i o u s r e f e r e e . C l a i m a n t ' s r e q u e s t f o r h e a r i n g 
on t h e i s s u e o f s t a y e d compensation was n o t f i l e d u n t i l November 15, 1990, and 
t h e h e a r i n g was n o t convened u n t i l February 8, 1991. Thus, we f i n d t h a t t h e 
l i t i g a t i o n " s a v i n g s c l a u s e " does n o t a p p l y . Raymond J. Seebach, s u p r a . 

F u r t h e r , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o 
t h e a c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, 
n e i t h e r p a r t y contends t h a t a p p l i c a t i o n o f t h e 1990 amendments w i l l p roduce an 
abs u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e 
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w o r k e r s ' compensation law. See I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 
A c c o r d i n g l y , t h i s case i s p r o p e r l y a n a l y z e d under t h e Workers' Compensation Act 
as amended, e f f e c t i v e J u l y 1, 1990. 

As amended, ORS 6 5 6 . 3 1 3 ( ( 1 ) ( a ) ( B ) p r o v i d e s t h a t t h e compensation appealed 
i s s t a y e d e x c e p t f o r " [ p j e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s t h a t a c c r u e f r o m t h e 
d a t e o f t h e o r d e r appealed from u n t i l t h e o r d e r appealed f r o m i s r e v e r s e d . " 
C o n s e q u e n t l y , p e n d i n g t h e r e v i e w p r o c e s s , t h e employer was e n t i t l e d t o s t a y pay­
ment o f permanent t o t a l d i s a b i l i t y compensation t h r o u g h t h e day b e f o r e t h e 
i s s u a n c e o f t h e e a r l i e r r e f e r e e ' s o r d e r appealed by t h e employer. ORS 
6 5 6 . 3 1 3 ( 1 ) ( a ) ( B ) . Here, t h e employer has p a i d permanent t o t a l d i s a b i l i t y bene­
f i t s commencing September 1, 1990. A c c o r d i n g l y , we r e v e r s e t h e Re f e r e e ' s o r d e r 
w h i c h h e l d t h a t t h e employer was o b l i g a t e d t o pay c l a i m a n t ' s permanent t o t a l 
d i s a b i l i t y compensation f r o m October 1985. 

ORDER 

The Ref e r e e ' s o r d e r d a t e d March 14, 1991 i s r e v e r s e d . 

J a n u a r y 30, 1992 C i t e as 44 Van N a t t a 147 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
EDWANA L. ECCLESTON, Claimant 

WCB Case No. 91-00764 
ORDER ON REVIEW 

George W. Soh l , Claimant A t t o r n e y 
David Schieber ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t : (1) foun d t h a t 
c l a i m a n t had n o t e s t a b l i s h e d "good cause" f o r her u n t i m e l y h e a r i n g r e q u e s t from 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f her a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; 
and (2) d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t as u n t i m e l y . On r e v i e w , t h e i s s u e 
i s w h e t h e r c l a i m a n t e s t a b l i s h e d good cause f o r her u n t i m e l y r e q u e s t . We a f f i r m . 

FINDINGS OF FACT 

SAIF m a i l e d i t s d e n i a l o f c l a i m a n t ' s low back a g g r a v a t i o n c l a i m on Novem­
ber 2, 1990 and c l a i m a n t r e c e i v e d i t on November 5, 1990. ( T r . 5 and Ex. 11 6 ) . 

C l a i m a n t o r her a t t o r n e y m i s p l a c e d t h e d e n i a l and her a t t o r n e y t o l d h er he 
c o u l d n o t f i l e a r e q u e s t f o r a h e a r i n g w i t h o u t knowing t h e o r i g i n a l d a t e o f t h e 
d e n i a l . ( T r . 5 ) . Because he was n o t as y e t on r e t a i n e r , h er a t t o r n e y asked 
c l a i m a n t t o c o n t a c t SAIF. ( T r . 5 ) . She r e c e i v e d a copy o f t h e d e n i a l on Jan­
u a r y 9, 1991, a f t e r c o n t a c t i n g t h e Workers' Compensation Board. ( T r . 6 ) . 

C l a i m a n t ' s a t t o r n e y m a i l e d c l a i m a n t ' s r e q u e s t f o r a h e a r i n g on t h e d e n i a l 
on J a n u a r y 18, 1991 and i t was r e c e i v e d on January 22, 1991. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s h e a r i n g r e q u e s t was not f i l e d w i t h i n 60 days o f SAIF's November 
5, 1990 d e n i a l and she d i d n o t have good cause f o r d e l a y i n f i l i n g a r e q u e s t . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t has 60 days t o r e q u e s t a h e a r i n g on a d e n i a l , o r 180 days i f good 
cause f o r t h e f a i l u r e t o r e q u e s t w i t h i n 60 days i s shown. ORS 65 6 . 3 1 9 ( 1 ) . 



148 Edwana L. E c c l e s t o n , 44 Van N a t t a 147 (1992) 

The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been equated t o t h e 
s t a n d a r d o f " m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r exc u s a b l e n e g l e c t " r e c o g n i z e d 
under ORCO 71B(1) and former ORS 18.160. Anderson v. P u b l i s h e r s Paper Co., 78 
Or App 513, 517, r e v den 301 Or 666 (1986). Lack o f d i l i g e n c e does n o t c o n s t i ­
t u t e good cause. Cogswell v. SAIF, 74 Or App 234, 237 ( 1 9 8 5 ) . C l a i m a n t has t h e 
burden o f p r o v i n g good cause. I d . 

Here, c l a i m a n t f i l e d her r e q u e s t f o r h e a r i n g 60 days a f t e r n o t i c e , b u t 
w i t h i n 180 days. C l a i m a n t contends t h a t she has shown good cause f o r her un­
t i m e l y f i l i n g . W h i l e she concedes t h a t she r e c e i v e d t h e d e n i a l on November 5, 
1990, she argues t h a t , a f t e r showing i t t o her a t t o r n e y , t h e d e n i a l was m i s ­
p l a c e d and she was una b l e t o g e t a copy u n t i l January 9, 1991. 

We do n o t agree t h a t c l a i m a n t ' s a l l e g e d i n a b i l i t y t o o b t a i n a copy o f t h e 
d e n i a l c o n s t i t u t e s good cause. A copy o f t h e d e n i a l i s n o t needed t o f i l e a r e ­
q u e s t f o r a h e a r i n g . A r e q u e s t f o r a h e a r i n g need o n l y s t a t e t h a t a h e a r i n g i s 
d e s i r e d . ORS 656 . 2 8 3 ( 3 ) . Moreover, c l a i m a n t and her a t t o r n e y had an o p p o r t u ­
n i t y t o r e v i e w t h e d e n i a l b e f o r e i t was m i s p l a c e d , and, i f t h e a t t o r n e y wanted 
t h e s p e c i f i c d a t e o f t h e d e n i a l , a l l t h a t was r e q u i r e d was a t e l e p h o n e c a l l . We 
co n c l u d e , based on t h e c i r c u m s t a n c e s here, t h a t c l a i m a n t ' s l a c k o f d i l i g e n c e i n 
t h i s m a t t e r does n o t c o n s t i t u t e good cause f o r u n t i m e l y r e q u e s t f o r a h e a r i n g . 
See M a r i a Guerra, 43 Van N a t t a 677 (1991). A c c o r d i n g l y , we a f f i r m t h e Referee's 
d i s m i s s a l o f c l a i m a n t ' s r e q u e s t f o r a h e a r i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 19, 1991 i s a f f i r m e d . 

J a n u a r y 30, 1992 C i t e as 44 Van N a t t a 148 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH A. FOSTER, Claimant 

WCB Case No. 90-11827 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f h i s r i g h t f o o t i n j u r y c l a i m ; and (2) d e c l i n e d t o 
assess p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r SAIF's a l l e g e d l y u n r e a s o n a b l e 
d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y 
f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t worked as a v o l u n t e e r f i r e f i g h t e r f o r SAIF's i n s u r e d , i n a d d i t i o n 
t o h i s f u l l - t i m e employment as a we l d e r . He was p a i d e v e r y t h r e e months f o r h i s 
v o l u n t e e r work. 

On March 30, 1990, c l a i m a n t responded t o an emergency c a l l . He ro d e t h e 
re s c u e van t o t h e scene, went i n t o t h e v i c t i m ' s house and was w a l k i n g h u r r i e d l y 
back t o t h e van when he stepped down and f e l t a sharp p a i n i n h i s r i g h t f o o t . 
When he r e t u r n e d t o t h e f i r e s t a t i o n , h i s r i g h t f o o t was p a i n f u l and s o r e . 

C l a i m a n t missed h i s f u l l - t i m e work t h e n e x t day and went t o t h e h o s p i t a l 
emergency room. Dr. Rose, t h e emergency room p h y s i c i a n , d i a g n o s e d a f i f t h 
m e t a t a r s a l f r a c t u r e o f t h e r i g h t f o o t o f unknown e t i o l o g y . (Ex. 3 ) . W h i l e 
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c l a i m a n t ' s emergency room x - r a y s d i s c l o s e d t h a t t h e f r a c t u r e had b o t h c h r o n i c 
and a c u t e p r o c e s s e s , he t o l d Dr. Rose t h a t he d i d n o t have any p r e v i o u s symp­
toms. (See Exs. 3 and 4 ) . 

C l a i m a n t saw Dr. E r k k i l a , an o r t h o p e d i s t , t h e f o l l o w i n g Monday, A p r i l 2, 
1990. I n h i s A p r i l 17, 1990 l e t t e r t o SAIF, E r k k i l a s t a t e d t h a t c l a i m a n t ' s i n ­
j u r y was w o r k - r e l a t e d . (Ex. 7-A). I n a d d i t i o n , Dr. E r k k i l a o p i n e d i n b o t h h i s 
September 13, 1990 and October 23, 1990 l e t t e r s t h a t , w h i l e c l a i m a n t may have 
had a p r e v i o u s s t r e s s l e s i o n i n h i s r i g h t f o o t , t h e March 30, 1990 i n c i d e n t was 
t h e f i n a l p r e c i p i t a t i n g event which caused h i s f r a c t u r e . (Exs. 10 and 1 2 ) . 

W h i l e c l a i m a n t c o u l d n o t i n i t i a l l y p i n p o i n t t h e s p e c i f i c cause o f h i s i n ­
j u r y , he c o n s i s t e n t l y i n d i c a t e d t h a t t h e onset o c c u r r e d t h e e v e n i n g o f March 30, 
1990, w h i l e w o r k i n g as a v o l u n t e e r f i r e f i g h t e r . (See Exs. 2, 3, 5, 6, 7-A, 7-B, 
9, 10 and 1 2 ) . Moreover, even though c l a i m a n t f i r s t named h i s f u l l - t i m e 
e m p l oyer, he l a t e r d e t e r m i n e d and c o n s i s t e n t l y named SAIF's i n s u r e d as t h e 
r e s p o n s i b l e employer. (See Exs. 1, 6, 7-A, 7-B, 9 and 1 2 ) . 

On A p r i l 3, 1990, c l a i m a n t s u b m i t t e d an 801 Form, i n d i c a t i n g t h a t he was 
i n j u r e d w h i l e on d u t y w i t h SAIF's i n s u r e d and l i s t i n g t r e a t m e n t by b o t h t h e hos­
p i t a l emergency room and Dr. E r k k i l a , who was named as c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n . (Ex. 6 ) . SAIF r e c e i v e d c l a i m a n t ' s 801 Form on A p r i l 10, 1990 ( T r . 
13 ) , and d e n i e d t h e c l a i m on A p r i l 13, 1990, c o n t e n d i n g t h a t t h e r e was i n s u f f i ­
c i e n t e v i d e n c e t h a t c l a i m a n t ' s f r a c t u r e was w o r k - r e l a t e d . (Ex. 7 ) . 

B e f o r e d e n y i n g c l a i m a n t ' s c l a i m , SAIF d i d n o t c o n t a c t c l a i m a n t f o r a 
s t a t e m e n t . ( T r . 8 ) . Moreover, even though SAIF conceded a t h e a r i n g t h a t t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m was a m e d i c a l q u e s t i o n , i t d i d n o t seek a 
m e d i c a l o p i n i o n f r o m c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t h e h o s p i t a l emergency room 
o r i t s own in-house m e d i c a l e x p e r t b e f o r e d e n y i n g t h e c l a i m . (See T r . 21-22 and 
Exs. 7-A, 7-B and 9 ) . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t had a p r e e x i s t i n g s t r e s s l e s i o n on h i s r i g h t f o o t p r i o r t o h i s 
compensable i n j u r y . 

On March 30, 1990, c l a i m a n t s u f f e r e d an a c c i d e n t a l i n j u r y t o h i s r i g h t 
f o o t , w h i c h a r o s e o u t o f and i n t h e course o f h i s work as a v o l u n t e e r f i r e ­
f i g h t e r and was a m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r med­
i c a l s e r v i c e s . T h i s i n j u r y combined w i t h c l a i m a n t ' s p r e e x i s t i n g s t r e s s l e s i o n 
t o cause o r p r o l o n g h i s need f o r t r e a t m e n t . However, t h e i n j u r y remained t h e 
maj o r c o n t r i b u t i n g cause o f h i s d i s a b i l i t y and need f o r t r e a t m e n t f o r h i s r e s u l ­
t a n t c o n d i t i o n . 

A t t h e t i m e o f i t s d e n i a l , SAIF d i d n o t have a l e g i t i m a t e d o ubt c o n c e r n i n g 
i t s l i a b i l i t y f o r c l a i m a n t ' s i n j u r y c l a i m . 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

C l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g was con­
vened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d 
i n Oregon Laws 1990, Chapter 2, S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e 
m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
a p p l i c a b i l i t y p r o v i s i o n . See e.g. Oregon Laws 1990, Chapter 2, S e c t i o n 5 4 ( 3 ) . 
Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an absu r d o r un­
j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compen­
s a t i o n law. See I d a M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . A c c o r d i n g l y , we 
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a n a l y z e t h i s m a t t e r under t h e Workers' Compensation A c t as amended, e f f e c t i v e 
J u l y 1, 1990. 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o p r o v e t h a t he s u s t a i n e d a 
compensable i n j u r y on March 30, 1990 w h i l e w o r k i n g as a v o l u n t e e r f i r e f i g h t e r . 
We d i s a g r e e . 

Because we f i n d t h a t p r i o r t o March 30, 1990 c l a i m a n t had a p r e e x i s t i n g 
s t r e s s l e s i o n i n h i s r i g h t f o o t , t h i s case i s governed by amended ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . Under t h a t p r o v i s i o n , we have r e c e n t l y h e l d t h a t , i f t h e r e i s 
a p r e e x i s t i n g c o n d i t i o n , whether a c l a i m i s compensable i s a t w o - p a r t t e s t . 
Bahman M. N a z a r i , 43 Van N a t t a 2368 (1991). F i r s t , i t must be d e t e r m i n e d 
w hether t h e r e was a compensable i n j u r y . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . Then, i f i t i s 
d e t e r m i n e d t h a t t h e r e i s a p r e e x i s t i n g c o n d i t i o n and t h a t t h e c o n d i t i o n combined 
w i t h t h e i n j u r y t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , c l a i m a n t 
i s e n t i t l e d t o d i s a b i l i t y compensation and t r e a t m e n t i f t h e i n j u r y was t h e major 
c o n t r i b u t i n g cause o f t h e r e s u l t a n t o r need f o r m e d i c a l t r e a t m e n t . ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

There i s e v i d e n c e i n t h e r e c o r d which we f i n d p e r s u a s i v e , t h a t c l a i m a n t 
had a p r e e x i s t i n g s t r e s s l e s i o n . I n l i g h t o f t h i s m e d i c a l e v i d e n c e , we f i n d 
t h a t t h e cause o f c l a i m a n t ' s r i g h t f o o t f r a c t u r e i s a complex m e d i c a l q u e s t i o n 
and r e l y on e x p e r t m e d i c a l o p i n i o n t o r e s o l v e t h e i s s u e . U r i s v. Compensation 
Department, 247 Or 420 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 
(1985) . 

Here, c l a i m a n t was f i r s t t r e a t e d a t t h e h o s p i t a l emergency room by Dr. 
Rose, t h e day a f t e r t h e March 30, 1990 i n c i d e n t . Dr. Rose l a t e r o p i n e d t h a t , 
because o f t h e presence o f b o t h c h r o n i c and a c u t e processes i n t h e a r e a o f t h e 
f r a c t u r e , c l a i m a n t ' s f r a c t u r e o c c u r r e d a t l e a s t one week b e f o r e c l a i m a n t r e ­
p o r t e d e x p e r i e n c i n g p a i n . Claimant saw Dr. E r k k i l a , an o r t h o p e d i s t , t h e f o l l o w ­
i n g Monday. E r k k i l a o p i n e d t h a t c l a i m a n t ' s f r a c t u r e was w o r k - r e l a t e d . (Ex. 7-
A) . E r k k i l a s t a t e d t h a t c l a i m a n t had a p r e e x i s t i n g s t r e s s l e s i o n i n h i s r i g h t 
f o o t and t h a t h i s w a l k i n g h u r r i e d l y t o t h e rescue van t h e e v e n i n g o f March 30, 
1990 was t h e f i n a l e v e n t and t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s r e s u l t ­
i n g f r a c t u r e . (See Exs. 7-A,10, 11 and 1 2 ) . We f i n d Dr. E r k k i l a ' s o p i n i o n p e r ­
s u a s i v e because he i s c l a i m a n t ' s t r e a t i n g p h y s i c i a n and, as an o r t h o p e d i s t , he 
i s a s p e c i a l i s t i n t h i s area. Moreover, h i s o p i n i o n i s w e l l - r e a s o n e d and ex­
p l a i n s b o t h c l a i m a n t ' s l a c k o f p r e v i o u s symptoms and t h e c h r o n i c and a c u t e p r o ­
cesses e v i d e n t i n c l a i m a n t ' s emergency room x - r a y s w h i c h l e a d Dr. Rose t o sus­
p e c t t h a t c l a i m a n t ' s f r a c t u r e o c c u r r e d a t l e a s t one week p r i o r t o t h e March 30, 
1990. 

We f i n d Dr. E r k k i l a ' s o p i n i o n s u f f i c i e n t t o s a t i s f y b o t h prongs o f t h e 
" N a z a r i " t e s t . A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s c l a i m i s compensable 
because c l a i m a n t s u s t a i n e d a compensable i n j u r y on March 30, 1990 w h i l e w o r k i n g 
f o r SAIF's i n s u r e d and t h i s i n j u r y was and remained t h e major c o n t r i b u t i n g cause 
o f h i s d i s a b i l i t y and h i s c u r r e n t need f o r m e d i c a l s e r v i c e s . 

P e n a l t y and A t t o r n e y Fees 

W h i l e t h e R eferee d i d n o t make f i n d i n g s as t o t h i s i s s u e , i t was r a i s e d 
and l i t i g a t e d a t h e a r i n g (see Tr. 1 and 13-29) and we, t h e r e f o r e , address i t 
h e r e . I n d e t e r m i n i n g i f a d e n i a l i s unreasonable, t h e q u e s t i o n i s whether t h e 
i n s u r e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . I f t h e i n s u r e r based i t s 
d e n i a l upon a l e g i t i m a t e doubt, t h e d e n i a l i s n o t u n r e a s o n a b l e . Brown v. 
A r g o naut Co., 93 Or App 588 ( 1 9 8 8 ) . The i n s u r e r ' s " r e a s o n a b l e n e s s " and 
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h i s t o r y . A l t h o u g h t h e Referee's o r d e r i s s u e d b e f o r e o ur o r d e r i n R o b e r t s o n , h i s 
c o n s t r u c t i o n o f t h e s t a t u t e i s c o n s i s t e n t w i t h our i n t e r p r e t a t i o n . For t h e r e a ­
sons s t a t e d i n t h e Referee's o r d e r , we a l s o f i n d t h a t c l a i m a n t e s t a b l i s h e d h i s 
c l a i m w i t h m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g 
a g a i n s t t h e i n s u r e r ' s r e q u e s t f o r r e v i e w . See ORS 656 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r ­
i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, 
we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w con­
c e r n i n g c o m p e n s a b i l i t y i s $600, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as 
r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 10, 1991 i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $600, t o be 
p a i d by t h e i n s u r e r . 

F e b r u a r y 5, 1992 C i t e as 44 Van N a t t a 198 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
BENNY W. SAMPLES, Claimant 

WCB Case Nos. 89-22172, 89-15774, 89-15773 & 89-22171 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r t h a t d e c l i n e d t o 
award a c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d c o n c e r n i n g t h e SAIF Cor­
p o r a t i o n ' s r e s c i s s i o n o f i t s d e n i a l and acceptance o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m w i t h o u t a h e a r i n g . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa­
t i o n . 

C l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r 
c l a i m a n t ' s a g g r a v a t i o n c l a i m w i t h o u t a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

On November 23, 1990, we remanded t h i s case t o t h e R e f e r e e . Benny W. 
Samples, 42 Van N a t t a 2642 (1 9 9 0 ) . At i s s u e was whether c l a i m a n t was e n t i t l e d 
t o a c a r r i e r - p a i d a t t o r n e y f e e f o r h i s c o u n s e l ' s s e r v i c e s i n p r o m p t i n g t h e 
r e s c i s s i o n o f SAIF's d e n i a l and i t s acceptance o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
On remand, t h e Referee found t h a t c l a i m a n t ' s a t t o r n e y d i d n o t a c t i v e l y and mean­
i n g f u l l y p a r t i c i p a t e i n t h e r e s o l u t i o n o f t h e r e s p o n s i b i l i t y i s s u e d u r i n g t h e 
s i x - d a y p e r i o d between t h e d a t e t h e Board r e c e i v e d t h e o r d e r d e s i g n a t i n g a pay­
i n g agent under ORS 656.307 and t h e d a t e t h a t SAIF acc e p t e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . Consequently, t h e Referee d e c l i n e d t o award a 
c a r r i e r - p a i d f e e , i n a d d i t i o n t o t h e o u t - o f - c o m p e n s a t i o n f e e t h a t had been p r e ­
v i o u s l y awarded. 
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p r e e x i s t i n g C4-5 d i s c d i s e a s e . Thus, we conclude t h a t c l a i m a n t has n o t e s t a b ­
l i s h e d a compensable o c c u p a t i o n a l d i s e a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 9, 1990 i s a f f i r m e d . 

F e b r u a r y 5, 1992 C i t e as 44 Van N a t t a 197 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MANUEL MICHACA, Claimant 
WCB Case No. 90-18924 

ORDER ON REVIEW 
M i c h a e l B. Dye, Claimant A t t o r n e y 
Pamela S c h u l t z , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee McCullough's o r d e r w h i c h s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s l e f t r i b cage area i n j u r y . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

The i n s u r e r f i r s t a s s e r t s t h a t c l a i m a n t f a i l e d t o prov e t h a t h i s i n j u r y 
a r o s e o u t o f and i n t h e course o f h i s employment. The i n s u r e r bases t h i s a s s e r ­
t i o n on i t s c o n t e n t i o n t h a t c l a i m a n t d i d n o t p r o v i d e c o n s i s t e n t h i s t o r i e s r e ­
g a r d i n g t h e a c c i d e n t t o t h e employer and h i s d o c t o r s and t h e r e f o r e he i s n o t a 
c r e d i b l e w i t n e s s , nor a r e t h e r e p o r t s from h i s d o c t o r s r e l i a b l e e v i d e n c e . 

We agree w i t h t h e Referee t h a t c l a i m a n t ' s h i s t o r y o f t h e a c c i d e n t , as t e s ­
t i f i e d t o a t t h e h e a r i n g and r e p o r t e d t o h i s d o c t o r s a r e a l l e s s e n t i a l l y c o n s i s ­
t e n t e x c e p t f o r t h e January 15, 1991 r e p o r t from Dr. Webb. However, we f i n d 
t h a t t h i s one i n c o n s i s t e n c y does n o t p r e v e n t c l a i m a n t f r o m c a r r y i n g h i s burden 
o f p r o o f i n v i e w o f t h e Referee's f i n d i n g t h a t c l a i m a n t i s c r e d i b l e , as w e l l as 
t h e f a c t t h a t Dr. Webb's i n i t i a l r e p o r t d e s c r i b e d t h e a c c i d e n t c o n s i s t e n t l y w i t h 
c l a i m a n t ' s t e s t i m o n y a t h e a r i n g , w h i l e t h e January 15 r e p o r t was w r i t t e n f i v e 
months a f t e r Webb stopped t r e a t i n g c l a i m a n t . 

The i n s u r e r n e x t argues t h a t c l a i m a n t f a i l e d t o prov e h i s c l a i m w i t h medi­
c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s , as r e q u i r e d by ORS 656 . 0 0 5 ( 7 W a ) . 
I n t h i s r e g a r d , t h e Referee's c o n s t r u c t i o n o f t h e s t a t u t e i s c o n s i s t e n t w i t n ^ a u r 
o r d e r i n Suzanne Ro b e r t s o n , 43 Van N a t t a 1505 ( 1 9 9 1 ) . The i n s u r e r a s s e r t s , how^\^^ 
e v e r , t h a t " t h e d e c i s i o n i n Robertson was wrong, and t h e h o l d i n g s h o u l d be o v e r - \ 
t u r n e d i n t h i s case." 

I n R o b e r t s o n , we c o n s t r u e d t h e " o b j e c t i v e f i n d i n g s " r e q u i r e m e n t i n ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) t o be s a t i s f i e d i f a p h y s i c i a n examines t h e w o r k e r and, based on 
t h a t e x a m i n a t i o n , f i n d s t h a t t h e worker s u f f e r s from a d i s a b i l i t y o r a p h y s i c a l 
c o n d i t i o n t h a t r e q u i r e s m e d i c a l s e r v i c e s . T h i s e v a l u a t i o n may be based on t h e 
w o r k e r ' s d e s c r i p t i o n o f t h e p a i n t h a t she i s e x p e r i e n c i n g , b u t t h e r e p o r t cannot 
m e r e l y r e c i t e t h e c l a i m a n t ' s c o m p l a i n t s o f p a i n and must i n d i c a t e t h a t t h e 
c l a i m a n t does, i n f a c t , e x p e r i e n c e symptoms. Suzanne R o b e r t s o n , s u p r a a t 1507. 

We d e c l i n e t o g r a n t t h e i n s u r e r ' s r e q u e s t t h a t we disavow R o b e r t s o n . Un­
l i k e i t s c o n s t r u c t i o n o f ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , we based our i n t e r p r e t a t i o n o f t h e 
language o f t h e s t a t u t e on l e g i s l a t i v e i n t e n t , as ev i d e n c e d by t h e l e g i s l a t i v e 
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" ( b ) One year from t h e d a t e t h e c l a i m a n t becomes d i s a b l e d o r 
i s i n f o r m e d by a p h y s i c i a n t h a t t h e c l a i m a n t i s s u f f e r i n g f r o m an 
o c c u p a t i o n a l d i s e a s e . " (Emphasis added). 

The f i r s t p h y s i c i a n who e x p r e s s l y a t t r i b u t e d c l a i m a n t ' s c u r r e n t symptoms 
t o w o r k - r e l a t e d C4-5 d i s c d i s e a s e was Dr. Rabie i n March 1990. (Ex. 69a ) . We 
t h e r e f o r e c o n c l u d e t h a t t h i s was t h e e a r l i e s t c l a i m a n t s h o u l d have r e a s o n a b l y 
d i s c o v e r e d t h a t h i s symptoms were p o t e n t i a l l y a t t r i b u t a b l e t o an o c c u p a t i o n a l 
d i s e a s e a t C4-5. Because c l a i m a n t f i l e d h i s o c c u p a t i o n a l d i s e a s e c l a i m a t hear­
i n g i n J u l y 1990, we f i n d t h a t c l a i m a n t t i m e l y f i l e d h i s o c c u p a t i o n a l d i s e a s e 
c l a i m . See Norman L. W i n t e r , 43 Van N a t t a 144 (1 9 9 1 ) . The f i r s t e v i d e n c e i n 
t h e r e c o r d o f C4-5 d i s c d i s e a s e i s a 1985 myelogram showing o s t e o p h y t e f o r m a t i o n 
a t C4-5. However, t h e r e i s no evidence t h a t c l a i m a n t ' s d o c t o r i n f o r m e d him o f 
t h i s c o n d i t i o n , o r a t t r i b u t e d h i s c o n t i n u i n g symptoms t o t h i s c o n d i t i o n , as d i s ­
t i n c t f r o m c l a i m a n t ' s advanced d i s c d i s e a s e a t o t h e r l e v e l s o f t h e c e r v i c a l 
s p i n e . 

We t u r n t o t h e m e r i t s o f t h e c l a i m . For an o c c u p a t i o n a l d i s e a s e c l a i m , 
t h e d a t e o f d i s e a s e i s t h e d a t e upon which c l a i m a n t was l a s t exposed t o employ­
ment c o n d i t i o n s w h i c h a l l e g e d l y caused t h e d i s e a s e . Johnson v. SAIF, 78 Or App 
143, r e v den 301 Or 240 (19 8 6 ) . Claimant's l a s t exposure t o t h e work w h i c h he 
a l l e g e s caused a w o r s e n i n g o f h i s p r e e x i s t i n g d e g e n e r a t i v e c e r v i c a l c o n d i t i o n 
was i n November 1989. A c c o r d i n g l y , t h e o c c u p a t i o n a l d i s e a s e law, w h i c h became 
e f f e c t i v e J a n u a r y 1, 1988, i s a p p l i c a b l e . See Johnson, s u p r a , a t 146-48. 

Here, c l a i m a n t ' s work a c t i v i t i e s i n c l u d e d r e p e t i t i v e t w i s t i n g and t u r n i n g 
o f t h e neck. C o n s i d e r i n g such c i r c u m s t a n c e s , we co n c l u d e t h i s c l a i m i s f o r a 
c o n d i t i o n r e s u l t i n g f r o m a " s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s " p u r s u a n t 
t o f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

To e s t a b l i s h t h a t h i s c o n d i t i o n i s compensable under f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) , c l a i m a n t must prove t h a t h i s work a c t i v i t i e s were t h e major 
c o n t r i b u t i n g cause o f a wor s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n and t h a t such 
w o r s e n i n g r e s u l t e d from a s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s . Former 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) ; Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494 ( 1 9 9 1 ) . 

When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , t h e g r e a t e r w e i g h t w i l l 
be g i v e n t o t h o s e m e d i c a l o p i n i o n s which a r e b o t h w e l l reasoned and based on 
complete i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259, 262 ( 1 9 8 6 ) ; see Hammons v. 
P e r i n i Corp., 43 Or App 299, 302 (1979). 

Only Dr. Rabie o p i n e s t h a t c l a i m a n t ' s C4-5 d i s c c o n d i t i o n was t h e r e s u l t 
o f h i s work a c t i v i t i e s . (Ex. 69a). However, he examined c l a i m a n t o n l y once, 
t h r e e days a f t e r t h e December 1988 i n j u r y . (Ex. 48A). Thus, he had no d i r e c t 
knowledge o f t h e May 1990 f l a r e up l e a d i n g up t o t h e C4-5 s u r g e r y . F u r t h e r , a l ­
t h o u g h Dr. Rabie was aware t h a t c l a i m a n t ' s 1966 s u r g e r y d i d n o t r e s t o r e c l a i m ­
a n t ' s c e r v i c a l s p i n e t o normal, i t i s n o t apparent from Rabie's b r i e f o p i n i o n 
t h a t he c o n s i d e r e d c l a i m a n t ' s h i s t o r y o f C4-5 o s t e o p h y t e s and t h e p o s s i b l e 
e f f e c t o f t h e p r i o r s u r g e r i e s a t C5-6 and C6-7. 

Dr. F u l l e r , o r t h o p e d i s t , examined c l a i m a n t t w i c e and r e v i e w e d a l l o f t h e 
e x h i b i t s . F u l l e r f o u n d t h a t t h e major cause o f c l a i m a n t ' s c u r r e n t c o n d i t i o n was 
t h e a l t e r e d c e r v i c a l mechanics caused by t h e 1966 d i s k e c t o m y . (Ex. 78-10 
t h r o u g h 78-13, 78-64). 

G i v e n t h e c o n c l u s o r y n a t u r e o f Dr. Rabie's r e p o r t and Dr. F u l l e r ' s w e l l 
r easoned, c o n t r a r y o p i n i o n , we conclude t h a t c l a i m a n t has n o t p r o v e d t h a t h i s 
work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f a w o r s e n i n g o f h i s 
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We adopt t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g c o r r e c t i o n s . 
The e x a m i n a t i o n r e f e r r e d t o i n paragraph 13 was pe r f o r m e d by Dr. Denker on Jan­
u a r y 13, 1989, n o t 1990. (Ex. 48C). 

A D e t e r m i n a t i o n Order i s s u e d J u l y 28, 1989, n o t June 28, 1989 as i n d i c a t e d 
i n p a r a g r a p h 20. (Ex. 6 4 ) . 

FINDINGS OF ULTIMATE FACT 

The May 5, 1989 S t i p u l a t e d Order a d j u d i c a t e d t h e i s s u e o f whe t h e r t h e 
December 27, 1988 i n j u r y worsened c l a i m a n t ' s p r e e x i s t i n g d e g e n e r a t i v e C4-5 d i s c 
d i s e a s e . 

C l a i m a n t ' s work a c t i v i t i e s were n o t t h e major c o n t r i b u t i n g cause o f a 
w o r s e n i n g o f c l a i m a n t ' s C4-5 d i s c d i s e a s e . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t r e q u e s t e d a h e a r i n g b e f o r e May 1, 1990 and a h e a r i n g was 
convened b e f o r e J u l y 1, 1990, h i s c l a i m i s p r o p e r l y a n a l y z e d under t h e Workers' 
Compensation Law i n e f f e c t p r i o r t o t h e 1990 r e v i s i o n s . See Or Laws 1990 
( S p e c i a l S e s s i o n ) , ch.2, 5 4 ( 2 ) . 

Res J u d i c a t a and A g g r a v a t i o n 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n on b o t h c l a i m p r e c l u s i o n 
and i s s u e p r e c l u s i o n . Because we agree t h a t t h e May 5, 1989 S t i p u l a t e d Order 
p r e c l u d e d c l a i m a n t f r o m c o n t e n d i n g t h a t t h e December 1988 i n j u r y worsened h i s 
C4-5 d i s c d i s e a s e , we do n o t address t h e i s s u e o f a g g r a v a t i o n . 

O c c u p a t i o n a l Disease 

The R e f e r e e f o u n d t h a t c l a i m a n t d i d n o t argue t h e c o m p e n s a b i l i t y o f h i s 
d i s c d i s e a s e on an o c c u p a t i o n a l d i s e a s e t h e o r y . We d i s a g r e e and f i n d t h a t 
c l a i m a n t r a i s e d t h i s i s s u e a t h e a r i n g . ( T r . 8 ) . Inasmuch as t h e i n s u r e r d i d 
n o t o b j e c t t o t h e " p r e m a t u r i t y " o f p r o c e e d i n g w i t h a h e a r i n g on c l a i m a n t ' s occu­
p a t i o n a l d i s e a s e c l a i m , i t has waived i t s o p p o r t u n i t y t o o b j e c t t o t h e c l a i m on 
t h a t b a s i s . Thomas v. SAIF, 64 Or App 193 (19 8 3 ) . 

The i n s u r e r argues t h a t t h e o c c u p a t i o n a l d i s e a s e i s s u e i s t i m e b a r r e d . I t 
con t e n d s t h a t c l a i m a n t knew i n t h e e a r l y 1970's t h a t h i s d e g e n e r a t i v e c e r v i c a l 
c o n d i t i o n was b e i n g a g g r a v a t e d by work a c t i v i t i e s . I t f u r t h e r argues t h a t 
c l a i m a n t was i n f o r m e d t h a t he had an o c c u p a t i o n a l d i s e a s e by Dr. B r e t t ' s Septem­
b e r 1985 r e p o r t w h i c h s t a t e d t h a t c l a i m a n t c o u l d n o t r e t u r n t o jackhammer work . 
because i t a g g r a v a t e d h i s p a i n . (Ex. 41-10). Because b o t h o f t h e s e d a t e s were 
more t h a n one y e a r p r i o r t o c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m made a t hear­
i n g , t h e i n s u r e r contends t h a t c l a i m a n t i s t i m e b a r r e d p u r s u a n t t o f o r m e r ORS 
65 6 . 8 0 7 ( 1 ) . 

Former ORS 656.807(1) p r o v i d e s , i n p e r t i n e n t p a r t , t h a t : 

" ( 1 ) A l l o c c u p a t i o n a l d i s e a s e c l a i m s s h a l l be v o i d u n l e s s a 
c l a i m i s f i l e d w i t h t h e i n s u r e r . . . by whichever i s t h e l a t e r o f 
t h e f o l l o w i n g d a t e s : 

" ( a ) One year from t h e d a t e t h e worker f i r s t d i s c o v e r e d , o r i n 
t h e e x e r c i s e o f r e a s o n a b l e c a r e s h o u l d have d i s c o v e r e d , t h e occupa­
t i o n a l d i s e a s e ; o r 



194 Sean T. Berk, 44 Van N a t t a 192 (1992) 

t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f and s t a t e m e n t o f s e r ­
v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We 
n o t e t h a t c l a i m a n t ' s c o u n s e l i s n o t e n t i t l e d t o an a t t o r n e y f e e on r e v i e w f o r 
d e f e n d i n g t h e Referee's award o f an assessed a t t o r n e y f e e . See Dotson v. 
Bohemia, I n c . , 80 Or App 233 (19 8 6 ) . 

ORDER 

The Refer e e ' s o r d e r d a t e d May 13, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . For t h e i n s u r e r ' s unreasonable c l a i m s p r o c e s s i n g , c l a i m a n t ' s c o u n s e l i s 
award a p e n a l t y - r e l a t e d a t t o r n e y f e e o f $1,000, pa y a b l e by t h e i n s u r e r . The r e ­
mainder o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e compen­
s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f 
$1,200, p a y a b l e by t h e i n s u r e r . 

F e b r u a r y 5, 1992 C i t e as 44 Van N a t t a 194 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LANCE M. KITE, Claimant 
WCB Case No. 91-00996 
ORDER OF DISMISSAL 

Malagon, e t a l . , C l aimant A t t o r n e y s 
S n a r s k i s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t e d r e v i e w o f Referee Garaventa's o r d e r t h a t d i s m i s s e d 
c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g h i s e n t i t l e m e n t t o p a l l i a t i v e c a r e . The 
p a r t i e s have e n t e r e d i n t o a "Disp u t e d Claim S e t t l e m e n t , " w h i c h i s d e s i g n e d t o 
r e s o l v e a l l i s s u e s r a i s e d o r r a i s a b l e i n WCB Case No. 91-04247, a case w h i c h was 
pen d i n g b e f o r e t h e Hearings D i v i s i o n . Pursuant t o t h e s e t t l e m e n t , c l a i m a n t 
agrees t h a t h i s r e q u e s t f o r Board r e v i e w " s h a l l be d i s m i s s e d . " 

The s e t t l e m e n t has r e c e i v e d Referee a p p r o v a l . I n accordance w i t h t h e 
approved s e t t l e m e n t , c l a i m a n t ' s r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 

Feb r u a r y 5, 1992 C i t e as 44 Van N a t t a 194 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
FRANK J . KNAPP, Claimant 
WCB Case No. 90-00715 

ORDER ON REVIEW 
B o t t i n i , e t a l . , Claimant A t t o r n e y s 

Tooze, Shenker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee O t t o ' s o r d e r t h a t : 
(1) f o u n d t h a t t h e May 5, 1989 S t i p u l a t e d Order p r e c l u d e d l i t i g a t i o n o f 
c l a i m a n t ' s c l a i m f o r h i s C4-5 d i s c d i s e a s e on t h e t h e o r y h i s December 1988 i n ­
j u r y worsened t h a t c o n d i t i o n ; (2) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r h i s C4-5 d i s c d i s e a s e and r e l a t e d s u r g e r y ; and (3) de­
c l i n e d t o address t h e c o m p e n s a b i l i t y o f h i s c o n d i t i o n on an o c c u p a t i o n a l d i s e a s e 
t h e o r y . On r e v i e w , t h e i s s u e s a r e r e s j u d i c a t a and c o m p e n s a b i l i t y o f c l a i m a n t ' s 
d i s c d i s e a s e and r e l a t e d s u r g e r y as an a g g r a v a t i o n o r o c c u p a t i o n a l d i s e a s e . We 
a f f i r m . 
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d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s s t a t e m e n t o f s e r v i c e s ) , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

P e n a l t y - R e l a t e d A t t o r n e y Fee 

C l a i m a n t contends t h a t he i s e n t i t l e d t o a p e n a l t y - r e l a t e d a t t o r n e y f e e 
f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable f a i l u r e t o r e s c i n d i t s d e n i a l o f h i s 
t h o r a c i c - d o r s a l c o n d i t i o n u n t i l t h e day o f t h e h e a r i n g . We agree. 

As a p r e l i m i n a r y m a t t e r , i n t h e i n s t a n t case, c l a i m a n t does n o t a l l e g e 
t h a t t h e r e were amounts t h e n due on which t o base a p e n a l t y f o r t h e i n s u r e r ' s 
a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o r e s c i n d , i t s d e n i a l . T h e r e f o r e , a p e n a l t y can­
n o t be assessed p u r s u a n t t o ORS 656.262(10). However, ORS 656.382(1) p r o v i d e s 
f o r an assessed a t t o r n e y f e e when an i n s u r e r engages i n c o n d u c t , w h i c h c o n s t i ­
t u t e s an u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation, even t h o u g h 
t h e r e a r e no amounts t h e n due upon which t o base a p e n a l t y . See N i c o l a s a 
M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) . 

A p e n a l t y o r r e l a t e d - a t t o r n e y fees may be assessed when a c a r r i e r "unrea­
s o n a b l y d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." The r e a s o n a b l e n e s s 
o f a c a r r i e r ' s d e n i a l o f compensation must be gauged upon t h e i n f o r m a t i o n a v a i l ­
a b l e t o t h e c a r r i e r a t t h e t i m e o f i t s d e n i a l . Mt. Mazama Plywood Co. v. 
B e a t t i e , 62 Or App 355 ( 1 9 8 3 ) . A f t e r an i n s u r e r r e a s o n a b l y d e n i e s a c l a i m , con­
t i n u a t i o n o f t h a t d e n i a l i n t h e l i g h t o f new m e d i c a l e v i d e n c e becomes unreason­
a b l e o n l y i f t h e new e v i d e n c e d e s t r o y s any l e g i t i m a t e d o u b t . Brown v. Argonaut 
I n s u r a n c e Co., 93 Or App 588 ( 1 9 8 8 ) . 

A t t h e t i m e t h e i n s u r e r i s s u e d i t s d e n i a l , Dr. Struckman i n d i c a t e d t h a t 
c l a i m a n t ' s back c o m p l a i n t s m i g h t be r e l a t e d t o c o n g e n i t a l c e r v i c a l a n o m a l i e s . 
T h e r e f o r e , a t t h e t i m e o f i t s i s s u a n c e , t h e d e n i a l was n o t u n r e a s o n a b l e . How­
e v e r , i n J u l y 1990, Dr. Struckman s p e c i f i c a l l y s t a t e d t h a t c l a i m a n t ' s work 
a c t i v i t i e s were t h e major cause o f c l a i m a n t ' s t h o r a c i c - d o r s a l c o n d i t i o n . A l s o 
i n J u l y 1990, Dr. Erdman, who p r o v i d e d t h e o n l y o t h e r m e d i c a l o p i n i o n , s t a t e d 
t h a t c l a i m a n t ' s t h o r a c i c - d o r s a l c o n d i t i o n was caused by t h e work a c t i v i t i e s . 

A l t h o u g h t h e i n s u r e r had a l e g i t i m a t e doubt a t t h e t i m e i t i s s u e d i t s 
d e n i a l , Dr. Struckman and Dr. Erdman's J u l y 1990 l e t t e r s removed t h i s l e g i t i m a t e 
d o u bt w i t h r e g a r d t o t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s t h o r a c i c - d o r s a l c o n d i t i o n . 
However, t h e i n s u r e r d i d n o t r e s c i n d t h a t p o r t i o n o f i t s d e n i a l u n t i l A p r i l 12, 
1991, t h e day o f t h e h e a r i n g . We conclude t h a t t h i s c o n s t i t u t e s an u n r e a s o n a b l e 
r e s i s t a n c e t o t h e payment o f . c o m p e n s a t i o n . A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o 
a p e n a l t y - r e l a t e d a t t o r n e y f e e under ORS 656.382(1). See Tami L. F a r r e l l , 43 
Van N a t t a 2727 ( 1 9 9 1 ) ; R i c h a r d J. Stevenson, 43 Van N a t t a 1883 ( 1 9 9 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r ­
v i c e s c o n c e r n i n g t h e i n s u r e r ' s unreasonable c l a i m s p r o c e s s i n g i s $1,000, t o be 
p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d ­
e r e d t h e t i m e d e v o t e d t o t h e i s s u e t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

A t t o r n e y Fee/Board Review 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
i n s u r e r ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s oh r e v i e w c o n c e r n i n g t h e com­
p e n s a b i l i t y o f t h e c e r v i c a l c o n d i t i o n i s $1,200, t o be p a i d by t h e i n s u r e r . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
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I n t h e M a t t e r o f t h e Compensation o f 
SEAN T. BERK, Claimant 
WCB Case No. 90-09395 

ORDER ON REVIEW 
Royce, e t a l . , C l aimant A t t o r n e y s 
Gordon Welborn, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee F i n k ' s o r d e r 
t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a c e r v i c a l c o n d i t i o n ; 
(2) awarded an assessed a t t o r n e y f e e o f $2,500, f o r s e r v i c e s r e n d e r e d a t hear­
i n g . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f t h e R e f e r e e ' s o r d e r 
t h a t d e c l i n e d t o award a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r a l l e g e d l y u n r e a s o n a b l e 
c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , amount o f a t t o r n e y 
f e e s and p e n a l t y - r e l a t e d a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fact" as s e t f o r t h i n t h e R e f e r e e ' s o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g t h e r e s c i s s i o n o f t h a t 
p o r t i o n o f t h e i n s u r e r ' s d e n i a l t h a t d e n ied c l a i m a n t ' s t h o r a c i c - d o r s a l c o n d i ­
t i o n . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c e r v i c a l c o n d i t i o n as s e t f o r t h i n t h e Referee's o r d e r . 

A t t o r n e y Fees 

The Referee awarded c l a i m a n t ' s c o u n s e l an assessed a t t o r n e y f e e o f $2,500, 
f o r s e r v i c e s a t h e a r i n g . We agree. 

The i n s u r e r ' s d e n i a l d e n i e d c l a i m a n t ' s back c o n d i t i o n i n i t s e n t i r e t y . 
J u s t p r i o r t o h e a r i n g , t h e i n s u r e r r e s c i n d e d t h a t p o r t i o n o f i t s d e n i a l c o n c e r n ­
i n g c l a i m a n t ' s t h o r a c i c - d o r s a l s p i n e . T h e r e a f t e r , t h e p a r t i e s proceeded t o l i t ­
i g a t e t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s lumbar and c e r v i c a l c o n d i t i o n s . The Ref­
e r e e s e t a s i d e t h e r emainder o f t h e i n s u r e r ' s d e n i a l . On a p p e a l , o n l y t h e com­
p e n s a b i l i t y o f c l a i m a n t ' s c e r v i c a l c o n d i t i o n i s a t i s s u e and we have h e r e i n 
a f f i r m e d t h e R e feree w i t h r e g a r d t o t h e c e r v i c a l c o n d i t i o n . 

Inasmuch as c l a i m a n t has p r e v a i l e d over t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
lumbar and c e r v i c a l c o n d i t i o n s , he i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r 
s e r v i c e s a t h e a r i n g i n r e g a r d t o th e s e c o n d i t i o n s . See ORS 656.386(1) (amended 
June 19, 1991). Moreover, c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g t h e 
i n s u r e r ' s r e s c i s s i o n o f i t s d e n i a l o f c l a i m a n t ' s t h o r a c i c - d o r s a l c o n d i t i o n . 
T h e r e f o r e , he i s a l s o e n t i t l e d t o an assessed a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d 
i n c o n j u n c t i o n w i t h t h e r e s c i s s i o n o f t h a t p o r t i o n o f t h e i n s u r e r ' s d e n i a l . I d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t t h e Referee's t o t a l award o f a $2,500 assessed 
a t t o r n e y f e e , f o r s e r v i c e s c o n c e r n i n g t h e d e n i a l o f c l a i m a n t ' s lumbar and c e r v i ­
c a l c o n d i t i o n s , as w e l l as t h e s e r v i c e s c o n c e r n i n g t h e r e s c i s s i o n o f t h e d e n i a l 
o f c l a i m a n t ' s t h o r a c i c - d o r s a l c o n d i t i o n , a p p r o p r i a t e l y compensates c l a i m a n t ' s 
c o u n s e l . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
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I n t h e M a t t e r o f t h e Compensation o f 
TODD S. ANDERSON, Claimant 

WCB Case Nos. 90-09651, 89-26233, 90-09650 & 90-09649 
ORDER ON RECONSIDERATION 

Malagon, e t a l . , C l aimant A t t o r n e y s 
A l a n Ludwick ( S a i f ) , Defense A t t o r n e y 

Employers Defense Counsel, Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our J anuary 6, 1992 
Order on Review w h i c h m o d i f i e d t h e A r b i t r a t o r ' s a t t o r n e y f e e award o f $2,500 and 
awarded c l a i m a n t ' s c o u n s e l $1,800 f o r s e r v i c e s a t h e a r i n g . On r e c o n s i d e r a t i o n , 
c l a i m a n t ' s c o u n s e l n o t e s t h a t t h e case i n v o l v e d 20 a t t o r n e y h o u r s and 10 hours 
o f p a r a l e g a l t i m e . C l a i m a n t , t h e r e f o r e , r e q u e s t s t h a t t h e a t t o r n e y f e e be i n ­
c r e a s e d t o $3,500. 

We d e c l i n e t o i n c r e a s e c l a i m a n t ' s counsel's a t t o r n e y f e e award f o r s e r ­
v i c e s a t h e a r i n g . We n o t e t h a t t h e p r i m a r y i s s u e i n t h i s case was r e s p o n s i b i l ­
i t y , and a ".307" o r d e r had i s s u e d . Claimant was a l s o p r e s e n t a t h e a r i n g , how­
e v e r , on a p e n a l t y i s s u e . The A r b i t r a t o r ' s o r d e r p r o v i d e s f o r an a t t o r n e y f e e 
on t h a t i s s u e , and we d e c l i n e t o base c l a i m a n t ' s a t t o r n e y f e e f o r t h e r e s p o n s i ­
b i l i t y i s s u e upon p a r t i c i p a t i o n o r s e r v i c e s r e n d e r e d t o w a r d t h e p e n a l t y i s s u e . 

Moreover, we f i n d t h a t t h e h e a r i n g was a r e l a t i v e l y b r i e f one ( a p p r o x i ­
m a t e l y one and o n e - h a l f h o u r s ) , w i t h t h e t r a n s c r i p t r e f l e c t i n g 6 pages o f d i r e c t 
e x a m i n a t i o n o f c l a i m a n t and 3 pages o f d i r e c t e x a m i n a t i o n o f a w i t n e s s by c l a i m ­
a n t ' s c o u n s e l . We base our a t t o r n e y f e e , i n p a r t , upon t h e e x t e n t t o w h i c h t h e 
e x a m i n a t i o n i n v o l v e d t h e i s s u e o f r e s p o n s i b i l i t y , as we no t e t h a t some o f c l a i m ­
a n t ' s c o u n s e l ' s q u e s t i o n s were d i r e c t e d t o w a r d t h e p e n a l t y i s s u e . 

F u r t h e r m o r e , SAIF conceded, and we acknowledged, t h a t c l a i m a n t ' s c o u n s e l 
a c t i v e l y p a r t i c i p a t e d i n a p r e - h e a r i n g d e p o s i t i o n . A c c o r d i n g l y , a l t h o u g h we 
base o u r a t t o r n e y f e e award, i n p a r t , upon t h a t p a r t i c i p a t i o n , we n o t e t h e l i m ­
i t e d e x t e n t o f p a r t i c i p a t i o n i n t h e d e p o s i t i o n . The d e p o s i t i o n was conducted by 
c o u n s e l f o r t h e i n s u r e r s and, f o r t h e most p a r t , c o n s i s t e d o f q u e s t i o n s by t h e 
i n s u r e r s ' a t t o r n e y s . B e f o r e b e g i n n i n g her q u e s t i o n s , c l a i m a n t ' s c o u n s e l 
acknowledged t h a t her q u e s t i o n s would be "doubly r e d u n d a n t . . . " T r . 63. Under 
t h e c i r c u m s t a n c e s , we base our a t t o r n e y f e e award f o r such s e r v i c e s upon t h e 
degree o f p a r t i c i p a t i o n e x h i b i t e d i n t h e r e c o r d . 

F i n a l l y , we a l s o acknowledge t h a t c l a i m a n t ' s c o u n s e l o r i g i n a t e d c o r r e s p o n ­
dence, p a r t i c i p a t e d i n t e l e p h o n e c a l l s and t r a v e l e d t o t h e h e a r i n g . To t h e de­
gre e t h a t such s e r v i c e s were d i r e c t e d t o w a r d t h e r e s p o n s i b i l i t y i s s u e , we agree 
t h a t c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an a t t o r n e y f e e a t h e a r i n g . 

Under t h e c i r c u m s t a n c e s , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
438 - 1 5 - 0 1 0 ( 4 ) , we c o n t i n u e t o conclude t h a t $1,800 i s an a p p r o p r i a t e a t t o r n e y 
f e e award f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g , where t h e i s s u e was r e ­
s p o n s i b i l i t y and a .307 o r d e r had i s s u e d . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d and our p r i o r 
o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , s u b j e c t t o t h e f o r e g o i n g s u p p l e m e n t a t i o n , 
we adhere t o and r e p u b l i s h our January 6, 1992 o r d e r . The p a r t i e s ' r i g h t s o f 
app e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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r i g h t arm. A c c o r d i n g l y , we award no permanent d i s a b i l i t y f o r t h e s e s c h e d u l e d 
body p a r t s . 

However, m e d i c a l e v i d e n c e does r e v e a l a c h r o n i c c u m u l a t i v e trauma d i s o r d e r 
i n v o l v i n g t h e l e f t upper arm t h a t l i m i t s i t s r e p e t i t i v e use. (Exs. 27-3, 2 8 - 2 ) . 
A c c o r d i n g l y , we award 5 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h i s c h r o n i c 
c o n d i t i o n . Former OAR 436-35-010(7). 

Unscheduled Permanent D i s a b i l i t y 

Unscheduled d i s a b i l i t y i s r a t e d on i m p a i r m e n t , as m o d i f i e d by age, educa­
t i o n ( i n c l u d i n g t r a i n i n g and s k i l l s ) , and a d a p t a b i l i t y t o p e r f o r m a g i v e n j o b . 
Former OAR 436-35-270. However, where, as here, c l a i m a n t has r e t u r n e d t o her 
u s u a l and customary work, no v a l u e i s assigned t o t h e age, e d u c a t i o n and a d a p t ­
a b i l i t y c a t e g o r i e s . Former OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( a ) , 4 3 6 - 3 5 - 3 0 0 ( 2 ) ( a ) and 436-35-
3 1 0 ( 2 ) ( a ) . 

There i s no m e d i c a l evidence o f impairment o f c l a i m a n t ' s neck. However, 
m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t t h e same c h r o n i c c u m u l a t i v e trauma d i s o r d e r 
a f f e c t i n g c l a i m a n t ' s l e f t upper arm a l s o l i m i t s t h e r e p e t i t i v e use o f c l a i m a n t ' s 
l e f t s h o u l d e r . (Exs. 27-3, 28-2). A c c o r d i n g l y , we r a t e t h i s c h r o n i c s h o u l d e r 
c o n d i t i o n as a 5 p e r c e n t impairment. Former OAR 436-35-320(4). Here, c l a i m a n t 
r e t u r n e d t o her u s u a l and customary work as a meat packer. T h e r e f o r e , we a s s i g n 
no v a l u e s t o t h e c a t e g o r i e s o f age, e d u c a t i o n and a d a p t a b i l i t y . Former OAR 436-
3 5 - 2 9 0 ( 2 ) ( a ) , 4 3 6 - 3 5 - 3 0 0 ( 2 ) ( a ) and 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) . A c c o r d i n g l y , c l a i m a n t ' s 
u n s cheduled permanent d i s a b i l i t y under t h e s t a n d a r d s i s 5 p e r c e n t . 

A t t o r n e y Fees on Review 

The r e q u e s t f o r r e v i e w was f i l e d by t h e i n s u r e r . We have f o u n d t h a t 
c l a i m a n t ' s compensation s h o u l d n o t be d i s a l l o w e d o r reduced. Hence, c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o an assessed f e e . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s counsel's s e r v i c e s on r e v i e w c o n c e r n i n g t h e 
c o m p e n s a b i l i t y i s s u e i s $750, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s con­
c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p ­
r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 9, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s J u l y 
1 1 , 1990 N o t i c e o f C l o s u r e i s r e v e r s e d . The N o t i c e o f C l o s u r e i s r e i n s t a t e d . 
I n a d d i t i o n t o t h e t e m p o r a r y d i s a b i l i t y awarded by t h e N o t i c e o f C l o s u r e , c l a i m ­
a n t i s awarded 5 p e r c e n t (9.6 degrees) scheduled permanent d i s a b i l i t y f o r t h e 
l o s s o f use o r f u n c t i o n o f t h e l e f t arm and 5 p e r c e n t (16 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y f o r t h e l e f t s h o u l d e r c o n d i t i o n . The r e m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s a l l o w e d an approved f e e i n t h e amount 
o f 25 p e r c e n t o f t h e i n c r e a s e d permanent d i s a b i l i t y compensation awarded under 
t h i s o r d e r . However, t h e t o t a l approved a t t o r n e y f e e s g r a n t e d by t h i s o r d e r and 
t h e R e f e r e e ' s o r d e r s h a l l n o t exceed $3,800, payable by t h e i n s u r e r d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y . For s e r v i c e s on r e v i e w r e g a r d i n g t h e c o m p e n s a b i l i t y i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded a $750 assessed f e e , p a y a b l e by t h e i n s u r e r . 
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d a t e o f c l o s u r e . M e d i c a l r e p o r t s o f f e r e d a f t e r c l o s u r e may be c o n s i d e r e d on t h e 
i s s u e o f w h e t h e r t h e c l a i m a n t was s t a t i o n a r y a t t h e t i m e o f c l o s u r e . Scheuninq. 
s u p r a . 

The r e s o l u t i o n o f t h e m e d i c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a q u e s t i o n 
f o r competent m e d i c a l e x p e r t s . Harmon v. SAIF, 54 Or App 121, 125 ( 1 9 8 5 ) . The 
J u l y 1 1 , 1990 N o t i c e o f C l o s u r e d i d n o t address c l a i m a n t ' s l e f t neck, s h o u l d e r 
and arm c o n d i t i o n s . However, a t t h e t i m e o f c l o s u r e , c l a i m a n t had been examined 
and e v a l u a t e d by Drs. Rosenbaum and Franks. Based on a May 1 1 , 1990 examina­
t i o n , Dr. Rosenbaum o p i n e d t h a t c l a i m a n t ' s l e f t c a r p a l t u n n e l syndrome had been 
a p p r o p r i a t e l y t r e a t e d and t h a t i t was now m e d i c a l l y s t a t i o n a r y . He a l s o o p i n e d 
t h a t c l a i m a n t ' s l e f t neck and arm p a i n , f o r which a d i a g n o s i s had n o t y e t been 
made, was r e l a t e d t o her r e p e t i t i v e arm use a t work, b u t he d i d n o t d i s c u s s pos­
s i b l e improvement i n t h a t c o n d i t i o n . (Ex. 2 1 ) . F u r t h e r m o r e , Dr. Rosenbaum 
examined c l a i m a n t a g a i n on November 30, 1990 and r e p o r t e d t h a t c l a i m a n t ' s c o n d i ­
t i o n was t h e same on b o t h d a t e s , which was c o n f i r m e d by c l a i m a n t ' s r e p o r t t o 
him. (Ex. 31A). Dr. Franks, c l a i m a n t ' s former t r e a t i n g d o c t o r f o r her c a r p a l 
t u n n e l syndrome, fo u n d no o b j e c t i v e b a s i s f o r c l a i m a n t ' s neck and s h o u l d e r symp­
toms, and f o u n d her m e d i c a l l y s t a t i o n a r y as t o t h e c a r p a l t u n n e l syndrome and 
r e l e a s e d h e r t o work as o f June 6, 1990. (Ex. 23, 23A). I n a d d i t i o n , Dr. 
Franks s t a t e d t h a t h i s A p r i l 20, 1989 exam and Dr. Rosenbaum's May 1990 exam 
were i d e n t i c a l , and he c o n c u r r e d w i t h Dr. Rosenbaum's r e p o r t . (Ex. 3 5 ) . 

When c l a i m a n t c o n s u l t e d Dr. Long on J u l y 26, 1990 a f t e r t h e N o t i c e o f 
C l o s u r e i s s u e d , he c a t e g o r i z e d her symptoms as m i l d and r e l e a s e d her t o r e g u l a r 
work, o p i n i n g t h a t t h e symptoms would fade w i t h normal a c t i v i t y . (Ex. 2 7 - 4 ) . 
He p r e s c r i b e d p h y s i c a l t h e r a p y , which he d i s c o n t i n u e d i n October 1990, n o t i n g 
t h a t c l a i m a n t had made no improvement. (Ex. 3 0 ) . T h i s i n d i c a t e s t o us t h a t 
t h e r e was no p o s t - c l o s u r e change i n c l a i m a n t ' s c o n d i t i o n . L a t e r , on December 5, 
1990, Dr. Long i n d i c a t e d t h a t c l a i m a n t was n o t y e t m e d i c a l l y s t a t i o n a r y and was 
n o t s t a t i o n a r y on June 6, 1990. (Ex. 31-2). However, we do n o t f i n d h i s Decem­
ber 1990 o p i n i o n p e r s u a s i v e because h i s c o n c l u s i o n i s n o t s u p p o r t e d by h i s e a r ­
l i e r r e p o r t s , and no e x p l a n a t i o n i s g i v e n f o r h i s change o f o p i n i o n . We a c c o r d ­
i n g l y c o n c l u d e f r o m t h e m e d i c a l evidence t h a t , a t t h e t i m e o f c l a i m c l o s u r e , no 
f u r t h e r m a t e r i a l improvement was r e a s o n a b l y expected from m e d i c a l t r e a t m e n t o r 
t h e passage o f t i m e . Consequently, we conclude t h a t c l a i m a n t ' s c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y a t t h e t i m e t h e N o t i c e o f C l o s u r e i s s u e d . See ORS 
656.005(17) . 

E x t e n t o f Permanent D i s a b i l i t y 

We t h e r e f o r e r e i n s t a t e t h e i n s u r e r ' s J u l y 11, 1990 N o t i c e o f C l o s u r e and 
p r o c e e d t o r a t e t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y a c c o r d i n g t o t h e s t a n d a r d s 
i n e f f e c t on t h a t d a t e . See OAR 438-10-010 (WCB Admin. Order 11-1990). C l a i m ­
a n t became m e d i c a l l y s t a t i o n a r y on June 5, 1990 and t h e N o t i c e o f C l o s u r e i s s u e d 
on J u l y 1 1 , 1990. We t h u s a p p l y t h e January 1, 1989 Standards (WCD Admin. Order 
7-1988). See f o r m e r OAR 436-35-010(1) e t seg. Former OAR 436-35-010 t h r o u g h 
436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s scheduled permanent p a r t i a l d i s ­
a b i l i t y and f o r m e r OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

S cheduled Permanent D i s a b i l i t y 

Scheduled d i s a b i l i t y i s r a t e d on t h e permanent l o s s o f use o r f u n c t i o n o f 
a body p a r t l i s t e d i n f o r m e r ORS 6 5 6 . 2 1 4 ( 2 ) ( a ) t h r o u g h ( 4 ) , w h i c h i n c l u d e s t h e 
arm and hand. An i m p a i r m e n t i s a decrease i n t h e f u n c t i o n o f a body p a r t o r 
system as measured by a p h y s i c i a n . See f o r m e r OAR 436-35-005 t h r o u g h 436-35-
020. There i s no m e d i c a l e v i d e n c e o f impairment o f c l a i m a n t ' s l e f t hand o r 
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" l e g i t i m a t e d o u b t " must be e v a l u a t e d i n l i g h t o f t h e i n f o r m a t i o n a v a i l a b l e t o i t 
a t t h e t i m e o f t h e d e n i a l . I d . 

SAIF's c l a i m s a d j u s t o r r e c e i v e d c l a i m a n t ' s 801 f o r m on A p r i l 10, 1990. He 
d e n i e d t h e c l a i m on A p r i l 13, 1990 The o n l y w r i t t e n d o c u m e n t a t i o n he had a t t h e 
t i m e o f t h e d e n i a l was c l a i m a n t ' s 801 form.. The a d j u s t o r c o n c l u d e d t h a t 
n o t w i t h s t a n d i n g t h e sudden onset o f p a i n c l a i m a n t s a i d he e x p e r i e n c e d on t h e day 
o f t h e r e p o r t e d i n j u r y , t h e r e was no " s p e c i f i c i n c i d e n t " as r e q u i r e d f o r com­
p e n s a b i l i t y , a c c o r d i n g t o h i s own u n d e r s t a n d i n g o f law. ( T r . 1 6 ) . We c o n c l u d e 
t h a t t h e d e n i a l was p r e c i p i t o u s , unreasonable, and based on an e r r o n e o u s l e g a l 
c o n c l u s i o n o f t h e c l a i m s a d j u s t o r . 

To be compensable as an i n j u r y , a c o n d i t i o n need n o t a r i s e as a r e s u l t o f 
some u n u s u a l o c c u r r e n c e , event o r " a c c i d e n t " a t work, as a p p a r e n t l y t h e c l a i m s 
a d j u s t o r b e l i e v e d . A compensable i n j u r y may occur w h i l e t h e w o r k e r i s p e r f o r m ­
i n g "no more t h a n t h e u s u a l e x e r t i o n on h i s j o b . " V a l t i n s o n v. SAIF, 56 Or App 
184, 187 ( 1 9 8 2 ) . The s a l i e n t c h a r a c t e r i s t i c s o f a compensable i n j u r y i s t h a t 
t h e c o n d i t i o n i s unexpected, "sudden i n o n s e t " ( a l t h o u g h n o t n e c e s s a r i l y i n s t a n ­
t a n e o u s ) , o c c u r r i n g d u r i n g a d i s c r e t e p e r i o d o f work a c t i v i t y . Whether t h e em­
p l o y e e ' s work a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g cause o f t h e c o n d i t i o n i s 
o f t e n a complex m e d i c a l q u e s t i o n , as i t was i n t h e p r e s e n t case. 

Here, t h e employer d i d n o t deny t h a t a w o r k - r e l a t e d i n j u r y o c c u r r e d , b u t 
r a t h e r a d m i t t e d on t h e 801 form t h a t i t d i d n o t know i f c l a i m a n t was ( o r was 
n o t ) i n j u r e d on t h e j o b . (Ex. 6 ) . The employer a l s o r e p o r t e d on t h e f o r m t h a t : 
"Worker s t a t e d t h a t he t h o u g h t i t happened a t t h e scene o f an emergency. Worker 
s t a t e d t h a t h i s d o c t o r t h o u g h t t h i s m ight have happened e a r l i e r b u t wasn't 
s u r e . " (Ex. 6 ) . P a r t i c u l a r l y s i n c e a t t h i s p o i n t , t h e c l a i m s a d j u s t o r had no 
i n k l i n g o f t h e n a t u r e o f c l a i m a n t ' s d i s a b l i n g c o n d i t i o n , t h e s e h earsay s t a t e ­
ments a t t r i b u t e d t o c l a i m a n t , u n d e r s c o r e d t h e need t o seek a d i a g n o s t i c o p i n i o n 
f r o m c l a i m a n t ' s t r e a t i n g p h y s i c i a n (Dr. E r k k i l a , who was i d e n t i f i e d on t h e 801 
f o r m as such) c o n c e r n i n g t h e n a t u r e and p r o b a b l e cause o f c l a i m a n t ' s r i g h t f o o t 
c o n d i t i o n . 

The c l a i m s a d j u s t o r c a l l e d Dr. E r k k i l a ' s o f f i c e on t h e t e l e p h o n e and spoke 
t o a "Martha," whose o f f i c i a l c a p a c i t y i s n o t e s t a b l i s h e d by t h i s r e c o r d . 
A c c o r d i n g t o t h e c l a i m s a d j u s t o r ' s t e s t i m o n y a t h e a r i n g , "Martha" s a i d t h a t Dr. 
E r k k i l a was "unaware" t h a t c l a i m a n t had s u s t a i n e d a w o r k - r e l a t e d i n j u r y . ( T r . 
1 5 ) . The c l a i m s a d j u s t o r d i d n o t speak t o Dr. E r k k i l a . On A p r i l 13, 1990, t h e 
c l a i m s a d j u s t o r c a l l e d c l a i m a n t , who s a i d t h a t "he was unsure o f how t h e i n j u r y 
o c c u r r e d , o n l y when t h e p a i n s t a r t e d . " ( T r . 1 5 ) . On t h e same day, t h e c l a i m s 
a d j u s t o r d e n i e d t h e c l a i m , based on h i s c o n c l u s i o n t h a t f o r a compensable i n ­
j u r y , t h e law r e q u i r e d a " s p e c i f i c i n c i d e n t , " and t h e r e was none ( T r . 15-16). 

A " l e g i t i m a t e doubt" cannot be s a i d t o e x i s t , where, as h e r e , a d e c i s i o n 
i s q u i c k l y made, w h i c h p r e j u d g e s t h e m e d i c a l evidence a v a i l a b l e on t h e q u e s t i o n 
o f m a t e r i a l c o n t r i b u t i n g c a u s a t i o n o r i n t e r p r e t s l o n g s t a n d i n g case law ( e . g . 
V a l t i n s o n v. SAIF) more n a r r o w l y t h a n t h e law a c t u a l l y p r o v i d e s . 

We n o t e i n t h i s r e g a r d t h a t ORS 656.262(6) was amended i n 1990 t o a l l o w 
i n s u r e r s and s e l f - i n s u r e d employers 90 days, as opposed t o t h e p r i o r p e r i o d o f 
60 days, t o a c c e p t o r deny a c l a i m f o r compensation. Or Laws 1990 ( S p e c i a l Ses­
s i o n ) , Ch. 2, 15. That amendment was a p p l i c a b l e here. See Bryan L. Dunn, 43 
Van N a t t a 1673 ( 1 9 9 1 ) . As e x p l a i n e d i n t h e l e g i s l a t i v e h i s t o r y , t h e i n t e n t be­
h i n d t h e change was t o a v o i d d e n i a l s such as t h e one i s s u e d i n t h i s case. Dur­
i n g t h e Senate F l o o r Debate on May 7, 1990, Senator Grensky e x p l a i n e d t h a t t h e 
p e r i o d had been extended from 60 t o 90 days t o a l l o w " b e t t e r c l a i m s e v a l u a ­
t i o n s . " S i m i l a r l y , R e p r e s e n t a t i v e S h i p r a c k e x p l a i n e d t h a t "we wanted t o g i v e 
t h e i n s u r e r more t i m e t o accept o r deny based upon t h e m e d i c a l e v i d e n c e t h a t 



152 Kenneth A. F o s t e r , 44 Van N a t t a 148 (1992) 

w o u l d be r e c e i v e d i n t h e f i l e * * *." J o i n t I n t e r i m S p e c i a l Committee on Work­
e r s ' Compensation, May 4, 1990, Tape 14, Side B a t 298. Moreover, C e c i l 
T i b b e t s , a member o f t h e Governor's Labor-Management A d v i s o r y Committee, t e s t i ­
f i e d t h a t t h e p r o v i s i o n was amended i n o r d e r " t o g i v e a l i t t l e more t i m e f o r t h e 
i n s u r a n c e company t o t a k e a l o o k . What we're t r y i n g t o do w i t h t h e s e changes i s 
c r e a t e more acceptances and l e s s d e n i a l s . " J o i n t I n t e r i m S p e c i a l Committee, May 
3, 1990, Tape 1, Side B a t 240. 

We c o n c l u d e t h a t b e f o r e i t s r u s h t o judgment, SAIF d i d n o t have a l e g i t i ­
mate doubt as t o i t s l i a b i l i t y f o r t h e c l a i m , and we f i n d i t s d e n i a l u n r eason­
a b l e . A c c o r d i n g l y , a p e n a l t y o f 25 p e r c e n t i s a p p r o p r i a t e i n t h i s i n s t a n c e . 

A t t o r n e y Fee on Board Review 

C l a i m a n t i s a l s o e n t i t l e d t o an assessed a t t o r n e y f e e f o r f i n a l l y p r e v a i l ­
i n g a g a i n s t SAIF's d e n i a l o f c o m p e n s a b i l i t y . ORS 656 . 3 8 6 ( 1 ) . A g a i n , a f t e r con­
s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s 
s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
i n j u r y i s $3,500, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r ­
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e r e c o r d 
and c l a i m a n t ' s a p p e l l a n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 2 1 , 1991 i s r e v e r s e d . The SAIF Corpora­
t i o n ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g i n 
accordance w i t h law. C l a i m a n t ' s a t t o r n e y i s awarded $3,500 f o r s e r v i c e s a t 
h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m , t o be 
p a i d by SAIF. For SAIF's unreasonable d e n i a l , c l a i m a n t i s awarded a p e n a l t y 
e q u a l t o 2 5 p e r c e n t o f t h e compensation due as o f t h e d a t e o f h e a r i n g as a r e ­
s u l t o f t h i s o r d e r , p a y a b l e by SAIF. T h i s p e n a l t y s h a l l be p a i d i n e q u a l shares 
t o c l a i m a n t and h i s a t t o r n e y . 

J a n u a r y 30, 1992 C i t e as 44 Van N a t t a 152 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD W. GREEN, Claimant 

WCB Case No. 90-09964 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
D a r y l l E. K l e i n , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r w h i c h u p h e l d t h e i n ­
s u r e r ' s d e n i a l o f c l a i m a n t ' s head and neck i n j u r y c l a i m . I n i t s b r i e f , t h e i n ­
s u r e r c o n t e n d s t h a t c l a i m a n t ' s i n j u r y c l a i m i s b a r r e d due t o an a l l e g e d f a i l u r e 
t o t i m e l y n o t i f y t h e employer and t h a t t h e Referee e r r e d i n d e c l i n i n g t o adm i t 
E x h i b i t s 12, 13 and 20 and p o r t i o n s o f E x h i b i t 14, as w e l l as t e s t i m o n y f r o m two 
w i t n e s s e s . C l a i m a n t a s s e r t s t h a t t h e Referee i m p r o p e r l y a d m i t t e d E x h i b i t s 14 
and 19. On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f t h e c l a i m , c o m p e n s a b i l i t y , and 
e v i d e n c e . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 
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CONCLUSIONS OF LAW AND OPINION 
T i m e l i n e s s o f t h e c l a i m 

We f i r s t address t h e i n s u r e r ' s a s s e r t i o n t h a t t h e c l a i m i s b a r r e d because 
c l a i m a n t f a i l e d t o t i m e l y n o t i f y t h e employer o f h i s i n j u r y . Under ORS 
65 6 . 2 6 5 ( 1 ) , n o t i c e o f an a c c i d e n t r e s u l t i n g i n an i n j u r y must be g i v e n t o t h e 
employer w i t h i n 30 days. F a i l u r e t o g i v e such n o t i c e b a r s a c l a i m u n l e s s " [ t ] h e 
employer had knowledge o f t h e i n j u r y o r de a t h , o r t h e i n s u r e r o r s e l f - i n s u r e d 
employer has n o t been p r e j u d i c e d by f a i l u r e t o r e c e i v e t h e n o t i c e [ . ] " 

The R e f e r e e con c l u d e d t h a t t h e employer d i d have n o t i c e o f t h e c l a i m be­
cause, as manager o f t h e company, c l a i m a n t ' s "knowledge o f t h e manager would be 
knowledge o f t h e employer." (O & O, p. 6 ) . F u r t h e r m o r e , t h e Re f e r e e found t h a t 
c l a i m a n t ' s i n j u r y was g e n e r a l o f f i c e knowledge and, t h e r e f o r e , i t was r e a s o n a b l e 
t o c o n c l u d e t h a t o t h e r o f f i c e r s o f t h e company were aware o f i t . 

I n a s s e s s i n g whether t h e employer has n o t i c e o f a c l a i m , knowledge o f i n ­
d i v i d u a l s i n s u p e r v i s o r y p o s i t i o n s o f an i n j u r y may be imputed t o t h e employer. 
C o l v i n v. I n d u s t r i a l I n d e m n i t y , 301 Or 743, 747 (1 9 8 6 ) . However, i f c l a i m a n t 
h i m s e l f i s i n a s u p e r v i s o r y p o s i t i o n , h i s own knowledge o f h i s own i n j u r y does 
n o t q u a l i f y as n o t i c e t o t h e employer. 3 Larson's Workman's Compensation Law 
7 8 . 3 1 ( b ) ( 2 ) . We t h e r e f o r e d i s a g r e e w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m ­
a n t ' s own knowledge o f h i s i n j u r y was n o t i c e t o t h e employer. We f u r t h e r f i n d , 
however, t h a t t h e r e was eviden c e t h a t c l a i m a n t ' s son, t h e p r e s i d e n t o f t h e 
company, was aware o f c l a i m a n t ' s i n j u r y s h o r t l y a f t e r h i s a l t e r c a t i o n w i t h 
Mr. S m i t h . ( T r . 5 9 ) . Consequently, t h e c l a i m i s n o t b a r r e d and we need n o t 
address t h e q u e s t i o n o f p r e j u d i c e . 

C o m p e n s a b i l i t y 

The R e f e r e e con c l u d e d t h a t t h e c l a i m was n o t compensable based on h i s 
f i n d i n g s t h a t c l a i m a n t f a i l e d t o e s t a b l i s h h i s i n j u r y w i t h m e d i c a l e v i d e n c e sup­
p o r t e d by o b j e c t i v e f i n d i n g s o r prove t h a t h i s c l o s e d head i n j u r y was t h e major 
c o n t r i b u t i n g cause o f h i s c o m p l a i n t s o f d i z z i n e s s , l o s s o f memory, nausea/vomit­
i n g , and s t r e s s . 

Under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , a c l a i m a n t must show t h a t t h e c l a i m " i s e s t a b ­
l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s f . ] " A c l a i m a n t may 
s a t i s f y t h i s r e q u i r e m e n t i f he o f f e r s evidence t h a t a p h y s i c i a n has examined him 
and d e t e r m i n e d t h a t he s u f f e r s from a d i s a b i l i t y o r p h y s i c a l c o n d i t i o n t h a t r e ­
q u i r e s m e d i c a l s e r v i c e s . Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . That 
d e t e r m i n a t i o n may be based on p u r e l y o b j e c t i v e f a c t o r s s u b s t a n t i a t e d by c l i n i c a l 
f i n d i n g s , see ORS 656.005(19), o r a p h y s i c i a n ' s e v a l u a t i o n o f t h e p h y s i c a l con­
d i t i o n based on t h e w o r k e r ' s d e s c r i p t i o n o f t h e p a i n t h a t she i s e x p e r i e n c i n g , 
Suzanne R o b e r t s o n , supra. Under t h e l a t t e r approach, however, t h e r e p o r t must 
i n d i c a t e t h a t t h e c l a i m a n t does, i n f a c t , e x p e r i e n c e t h e symptoms and n o t m e r e l y 
r e c i t e t h e w o r k e r ' s c o m p l a i n t s o f p a i n . I d . 

C l a i m a n t here a s s e r t s t h a t h i s c u r r e n t symptoms o f d i z z i n e s s , nausea, l o s s 
o f memory and s t r e s s a r e a r e s u l t o f t h e c l o s e d head i n j u r y t h a t d e v e l o p e d f r o m 
h i s a l t e r c a t i o n w i t h Mr. Smith. A r e p o r t from Good Sam a r i t a n H o s p i t a l d i agnoses 
c l a i m a n t w i t h c l o s e d head i n j u r y w i t h v e r t i g o . (Ex. 1-1). The e x a m i n i n g p h y s i ­
c i a n a l s o f o u n d neck t e n d e r n e s s , an u n s t e a d i n e s s on Romber t e s t i n g , and t h a t 
c l a i m a n t was "unable t o r e c a l l r e c e n t p r e s i d e n t s o r s u b t r a c t s e r i a l 7's." (Ex. 
1-2). That r e p o r t i s s u f f i c i e n t t o s a t i s f y ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) under Suzanne 
R o b e r t s o n . 

C l a i m a n t a l s o must prove t h a t h i s i n j u r y arose o u t o f and i n t h e c o u r s e o f 
employment. ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . Here, a l t h o u g h we have fo u n d t h a t c l a i m a n t has 
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e s t a b l i s h e d o b j e c t i v e f i n d i n g s , we agree w i t h t h e Referee t h a t t h e r e i s no medi­
c a l e v i d e n c e t h a t c l a i m a n t ' s d i s a b i l i t y o r need f o r t r e a t m e n t r e s u l t e d f r o m h i s 
head i n j u r y . C l a i m a n t , t h e r e f o r e , f a i l e d t o prove a compensable c l a i m f o r h i s 
c l o s e d head i n j u r y . I n a d d i t i o n , we n o t e t h a t t h e Referee f o u n d t h a t c l a i m a n t 
was n o t a c r e d i b l e w i t n e s s . A c c o r d i n g l y , we d e c l i n e t o r e l y upon c l a i m a n t ' s 
v e r s i o n o f t h e a l l e g e d a l t e r c a t i o n . 

Because we c o n c l u d e t h a t c l a i m a n t f a i l e d t o p r o v e c a u s a t i o n , we do n o t 
a ddress t h e a p p l i c a b i l i t y o f ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) ( A ) , w h i c h e x c l u d e s f r o m t h e d e f i ­
n i t i o n o f "compensable i n j u r y " " [ i ] n j u r y t o any a c t i v e p a r t i c i p a n t i n a s s a u l t s 
o r combats w h i c h a r e n o t connected t o t h e j o b assignment and w h i c h amount t o a 
d e v i a t i o n f r o m customary d u t i e s [ . ] " 

E v i d ence 

C l a i m a n t o b j e c t s t o t h e Referee's adm i s s i o n o f E x h i b i t 14, a s e t o f medi­
c a l r e c o r d s showing t r e a t m e n t o f c l a i m a n t b e f o r e t h e i n j u r y , and E x h i b i t 19, t h e 
d e p o s i t i o n t r a n s c r i p t o f Dr. Turco, p s y c h i a t r i s t , who examined c l a i m a n t i n Jan­
u a r y 1991 d u r i n g an independent m e d i c a l e x a m i n a t i o n . C l a i m a n t argues t h a t such 
e v i d e n c e was n o t r e l e v a n t t o t h e i s s u e o f c o m p e n s a b i l i t y , b u t r a t h e r o n l y t e n d e d 
t o show t h a t c l a i m a n t was n o t a " l i k e a b l e i n d i v i d u a l " and t h a t he was p r e j u d i c e d 
by t h e a d m i s s i o n o f t h e e v i d e n c e because t h e Referee r e l i e d on i t t o d e t e r m i n e 
t h a t c l a i m a n t was n o t c r e d i b l e . 

The i n s u r e r contends t h a t t h e Referee e r r e d i n d e n y i n g t h e a d m i s s i o n o f 
E x h i b i t 12, a l i s t o f l a w s u i t s i n v o l v i n g c l a i m a n t and h i s company, E x h i b i t 13, 
c o p i e s o f t h e c o m p l a i n t s i n t h o s e a c t i o n s , t h o s e p a r t s o f E x h i b i t 14 w h i c h were 
d e n i e d , E x h i b i t 20, showing c l a i m a n t ' s i n v o l v e m e n t i n l e g a l a c t i v i t i e s s i n c e t h e 
d a t e o f h i s i n j u r y , and t h e t e s t i m o n y o f two w i t n e s s e s d e s c r i b i n g c l a i m a n t ' s 
anger. 

We c o n c l u d e t h a t , even i f t h e admission o f E x h i b i t s 14 and 19 and t h e 
d e n i a l o f t h e e v i d e n c e c i t e d by t h e i n s u r e r was e r r o r , any e r r o r was h a r m l e s s . 
The r e l e v a n c e o f such evi d e n c e concerned e i t h e r c l a i m a n t ' s l a c k o f c r e d i b i l i t y 
o r t h e i n s u r e r ' s a t t e m p t t o prove i t s "aggressor" defense under ORS 
6 5 6 . 0 0 5 ( 7 ) ( b ) . The Referee and our o r d e r , however, p r i m a r i l y base t h e d e n i a l o f 
t h e c l a i m on c l a i m a n t ' s f a i l u r e t o prove c o m p e n s a b i l i t y and, i n p a r t i c u l a r , cau­
s a t i o n . As we e x p l a i n e d above, we e x p r e s s l y do n o t address t h e a p p l i c a b i l i t y o f 
ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) and our h o l d i n g does not s o l e l y depend on t h e R e f e r e e ' s f i n d ­
i n g t h a t c l a i m a n t l a c k e d c r e d i b i l i t y . Moreover, i n d e t e r m i n i n g t h a t c l a i m a n t 
l a c k e d c r e d i b i l i t y , t h e Referee r e l i e d upon c l a i m a n t ' s p r i o r s t a t e m e n t s , h i s 
t e s t i m o n y a t h e a r i n g , and e x h i b i t s d e m o n s t r a t i n g c l a i m a n t ' s i n v o l v e m e n t i n t h e 
b u s i n e s s f o l l o w i n g h i s i n j u r y . I n no case d i d t h e Referee c i t e t o e v i d e n c e con­
t a i n e d i n E x h i b i t s 14 and 19. T h e r e f o r e , we conclude t h a t any e r r o r i n a d m i t ­
t i n g o r d e n y i n g t h e c i t e d e x h i b i t s and t e s t i m o n y was h a r m l e s s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 25, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ARDIS L. HAMILTON, Claimant 

WCB Case Nos. 90-17205, 91-03339, 90-10042 
ORDER ON REVIEW 

G a t t i , e t a l . , Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

J a n e l l e I r v i n g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n , on b e h a l f o f t h e Green Frog R e s t a u r a n t , r e q u e s t s r e ­
v i e w o f t h a t p o r t i o n o f Referee Emerson's o r d e r which s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a neck and l e f t s h o u l d e r c o n d i t i o n . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h awarded an 
a t t o r n e y f e e . C l a i m a n t r e q u e s t s t h a t t h e Board e i t h e r c l a r i f y t h e a t t o r n e y f e e 
award o r remand t o t h e Referee f o r c l a r i f i c a t i o n . On r e v i e w , t h e i s s u e s a r e 
remand, a g g r a v a t i o n and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

I n o r d e r t o prove a compensable a g g r a v a t i o n , c l a i m a n t must show a worsened 
c o n d i t i o n r e s u l t i n g f r o m t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement o f com­
p e n s a t i o n . ORS 656 . 2 7 3 ( 1 ) . A w o r s e n e d " c o n d i t i o n i s e s t a b l i s h e d w i t h e v i d e n c e 
o f i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n d i m i n i s h e d 
e a r n i n g c a p a c i t y . Leroy Frank, 43 Van N a t t a 1950 (1 9 9 1 ) . I n a d d i t i o n , t h e 
w o r s e n i n g must be e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d ­
i n g s . ORS 65 6 . 2 7 3 ( 1 ) , ( 3 ) . F i n a l l y , i f t h e a g g r a v a t i o n c l a i m i s s u b m i t t e d f o r 
an i n j u r y o r d i s e a s e f o r which permanent d i s a b i l i t y was awarded, c l a i m a n t must 
e s t a b l i s h t h a t t h e w o r s e n i n g i s more t h a n waxing and waning o f symptoms contem­
p l a t e d by t h e p r e v i o u s permanent d i s a b i l i t y award. ORS 65 6 . 2 7 3 ( 8 ) . 

SAIF contends t h a t c l a i m a n t d i d n o t prove t h a t her neck and s h o u l d e r con­
d i t i o n has worsened s i n c e she was awarded 30 p e r c e n t unscheduled permanent p a r ­
t i a l d i s a b i l i t y i n January 1987, t h e l a s t arrangement o f compensation. SAIF 
f u r t h e r argues t h a t , assuming c l a i m a n t ' s c o n d i t i o n has worsened, such w o r s e n i n g 
i s no more t h a n t h e waxing and waning o f symptoms c o n t e m p l a t e d by t h e permanent 
d i s a b i l i t y award. 

A f t e r c l a i m a n t i n j u r e d her neck and l e f t s h o u l d e r i n September 1985, she 
was t r e a t e d by Dr. U t t e r , D.C. He found t h a t c l a i m a n t ' s symptoms c o u l d be 
a t t r i b u t e d t o two f a c t o r s : " t h e s o f t t i s s u e i n j u r y o f t h e l e f t s i d e o f t h e 
t h o r a c o - c e r v i c a l a r e a " and "a c o m p l i c a t i n g b l o o d p r e s s u r e p r o b l e m . " (Ex. 7 - 1 ) . 
Dr. Buza, neurosurgeon, who saw c l a i m a n t on r e f e r r a l f r o m Dr. U t t e r , d i a g n o s e d 
c l a i m a n t as s u f f e r i n g from a " c e r v i c a l s t r a i n . " (Ex. 5-2). An in d e p e n d e n t med­
i c a l e x a m i n a t i o n conducted by Dr. Paluska, o r t h o p e d i c surgeon, a l s o f o u n d 1 

" t r a u m a t i c s t r a i n o f c e r v i c a l s p i n e " w i t h " m i l d t o moderate f u n c t i o n a l o v e r l a y " 
by c l a i m a n t . (Ex. 10 - 2 ) . 

C l a i m a n t r e t u r n e d f o r f u r t h e r t r e a t m e n t w i t h Dr. U t t e r i n March 1990, com­
p l a i n i n g o f i n c r e a s i n g symptoms i n her neck and l e f t s h o u l d e r . Dr. U t t e r t o o k 
her o f f work, s t a t i n g t h a t she was n o t m e d i c a l l y s t a t i o n a r y and " i n an aggrava­
t i o n s t a t u s . " (Ex. 1 9 - 2 ) . U t t e r found "marked d e g e n e r a t i v e change a t t h e C6, 
C7 l e v e l " as w e l l as a " n o d u l a r lump on t h e r i g h t s i d e a d j a c e n t t o t h e c a r o t i d 
a r t e r y . " ( I d . ) U t t e r s t a t e d t h a t , " [ b j e c a u s e o f t h e n o d u l a r lump w h i c h may 
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i n t e r f e r e w i t h t h e v a s c u l a r f l o w [ , ] I b e l i e v e t h i s i s r e l a t e d t o her i n i t i a l 
1985 i n d u s t r i a l i n j u r y . " ( I d . ) 

U t t e r r e f e r r e d c l a i m a n t t o Dr. Barber, M.D. Barber f i r s t s t a t e d t h a t " i t 
i s n o t c l e a r t o me e x a c t l y what i s g o i n g on w i t h [ c l a i m a n t . ] " (Ex. 1 5 - 1 ) . A f ­
t e r c l a i m a n t underwent a CAT scan, however, Barber c o u l d f i n d no cause f o r her 
symptoms, s t a t i n g t h a t he was " s u s p i c i o u s t h a t most o f t h i s i s m e n t a l r a t h e r 
t h a n p h y s i c a l " i n view o f a r e p o r t t h a t she e a r l i e r had been t o t h e emergency 
room " w i t h what sounds l i k e t y p i c a l a n x i e t y r e a c t i o n and hyper v e n t i l a t i o n . " 
(Ex. 1 5 - 2 ) . 

U t t e r a l s o r e f e r r e d c l a i m a n t a g a i n t o Dr. Buza. He d i a g n o s e d m u s c u l o l i g a -
m e n t o u s . s t r a i n and d e g e n e r a t i v e d i s c d i s e a s e , b u t s t a t e d t h a t he d i d n o t b e l i e v e 
t h a t " c l i n i c a l l y [ c l a i m a n t ] has changed s i n c e I l a s t saw h e r . " (Ex. 2 0 - 3 ) . 

U t t e r s u b s e q u e n t l y r e p o r t e d t h a t t h e d e g e n e r a t i v e changes he n o t e d c o u l d 
be a t t r i b u t e d t o t h e " s o f t t i s s u e i n j u r y i n v o l v i n g t h e c e r v i c a l s p i n e [ w h i c h ] 
r e s u l t e d i n i n s t a b i l i t y o f t h i s area and over a p e r i o d o f t i m e m a t e r i a l l y wors­
e n e d ! . ] " (Ex. 2 2 ) . U t t e r a l s o s t a t e d t h a t c l a i m a n t ' s work a c t i v i t i e s a t t h e 
doughnut shop d i d n o t cause t h e w orsening o f her c o n d i t i o n . ( I d . ) U t t e r t h e n 
c o m p l e t e l y r e v e r s e d h i s o p i n i o n f o l l o w i n g an independent m e d i c a l e x a m i n a t i o n o f 
c l a i m a n t d u r i n g w h i c h she s t a t e d t h a t her i n c r e a s e d symptoms were f r o m her work 
a t t h e doughnut shop. Based on c l a i m a n t ' s s t a t e m e n t s , U t t e r f o u n d t h a t " i t 
w o u l d be my o p i n i o n t h a t her c u r r e n t a g g r a v a t i o n r e s u l t i n g i n t h e i n c r e a s i n g 
p a i n and d i s a b i l i t y i s from work a t t h e doughnut shop." (Ex. 2 7 - 1 ) . A subse­
quent r e p o r t r e i n f o r c e d t h i s c o n c l u s i o n , s t a t i n g t h a t t h e " o n l y r e a s o n a b l e ex­
p l a n a t i o n f o r her marked i n c r e a s i n g s u b j e c t i v e symptoms and o u t s t a n d i n g o b j e c ­
t i v e f i n d i n g s i s her work exposure a t " t h e doughnut shop. (Ex. 3 0 - 1 ) . 

F i n a l l y , c l a i m a n t underwent two independent m e d i c a l e x a m i n a t i o n s by t h e 
Western M e d i c a l C o n s u l t a n t s . I n each case, c l a i m a n t was d i a g n o s e d w i t h 
" d e g e n e r a t i v e o s t e o a r t h r i t i s , c e r v i c a l s p i n e " and t h a t " p s y c h o l o g i c f a c t o r s 
appear t o be p l a y i n g a p r o m i n e n t p a r t i n [ c l a i m a n t ' s ] symptoms." (Exs. 24-5, 
3 7 - 5 ) . The f i r s t r e p o r t s t a t e d t h a t c l a i m a n t ' s " p r e s e n t c o m p l a i n t s do n o t bear 
any r e l a t i o n s h i p t o her i n d u s t r i a l i n j u r y o f 1985, w i t h t h e e x c e p t i o n t h a t i n 
most cases she c o m p l a i n e d o f some neck symptoms. I n our o p i n i o n , d e g e n e r a t i v e 
changes i n t h e c e r v i c a l s p i n e have been p r o g r e s s i n g as a r e s u l t o f n a t u r a l a g i n g 
s i n c e 1986 and, i n r e s p e c t t o her i n d u s t r i a l i n j u r y o f 1985, i t i s o u r o p i n i o n 
t h a t h e r c o n d i t i o n remains m e d i c a l l y s t a t i o n a r y . " (Ex. 2 4 - 5 ) . Dr. Buza con­
c u r r e d w i t h t h e s e f i n d i n g s . (Ex. 34-1). 

I n c o n s i d e r i n g whether c l a i m a n t proved t h a t her c o n d i t i o n had worsened, we 
g i v e U t t e r ' s o p i n i o n no w e i g h t i n l i g h t o f t h e i n c o n s i s t e n c i e s i n h i s r e p o r t s as 
t o t h e cause o f c l a i m a n t ' s i n c r e a s e d symptomatology. The r e m a i n i n g m e d i c a l e v i ­
dence p r o v i d e s no p r o o f t h a t c l a i m a n t ' s c o n d i t i o n has e i t h e r worsened, o r t h a t 
any w o r s e n i n g i s a r e s u l t o f her compensable 1985 i n j u r y . Dr. Barber c o u l d f i n d 
no cause f o r c l a i m a n t ' s symptoms, s t a t i n g t h a t her neck and s h o u l d e r symptoms 
were p r o b a b l y due t o " m e n t a l " f a c t o r s . Dr. Buza found no change i n c l a i m a n t ' s 
c o n d i t i o n f r o m h i s i n i t i a l e x a m i n a t i o n i n December 1985 t o h i s most r e c e n t exam­
i n a t i o n i n March 1990. The Western M e d i c a l C o n s u l t a n t s a l s o c o u l d n o t a t t r i b u t e 
c l a i m a n t ' s symptoms t o her 1985 a c c i d e n t , n o t i n g t h a t p s y c h o l o g i c a l f a c t o r s f i g ­
u r e d p r o m i n e n t l y i n t h e cause o f her symptoms. We t h e r e f o r e a r e persuaded t h a t 
c l a i m a n t f a i l e d t o p r o v e a worsened c o n d i t i o n r e s u l t i n g f r o m t h e o r i g i n a l i n ­
j u r y . 

A t t o r n e y Fees 

C l a i m a n t contends t h a t t h i s case s h o u l d be remanded " f o r r e c o n s i d e r a t i o n 
r e g a r d [ i n g ] d e l i n e a t i o n o f a t t o r n e y fees awarded f o r s e r v i c e s on r e v e r s i n g two 
d e n i a l l e t t e r s t h a t were d a t e d May 23, 1990 and J u l y 20, 1990." 
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The R e f e r e e awarded a lump sum a t t o r n e y f e e o f $2,000 " f o r p r e v a i l i n g 
a g a i n s t SAIF C o r p o r a t i o n ' s (Green Frog) r e j e c t i o n o f t h e a g g r a v a t i o n c l a i m . " 
C o n t r a r y t o c l a i m a n t ' s c o n t e n t i o n , t h e Referee d i d n o t award an a t t o r n e y f e e t o 
c l a i m a n t f o r p r e v a i l i n g on two i s s u e s even though t h e o r d e r s e t a s i d e t h e May 
23, 1990 d e n i a l and s e t a s i d e t h e J u l y 20, 1990 d e n i a l t o t h e e x t e n t t h a t t h e 
" c u r r e n t c o n d i t i o n " f o r w h i c h r e s p o n s i b i l i t y was de n i e d p u r p o r t e d t o i n c l u d e 
c l a i m a n t ' s neck and l e f t s h o u l d e r c o n d i t i o n . Moreover, because we co n c l u d e t h a t 
c l a i m a n t has n o t e s t a b l i s h e d t h a t her c u r r e n t neck and l e f t s h o u l d e r c o n d i t i o n s 
a r e r e l a t e d t o her 1985 compensable i n j u r y , we a l s o r e v e r s e t h a t p o r t i o n o f t h e 
Re f e r e e ' s o r d e r w h i c h awarded an a t t o r n e y f e e . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 5, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n w h i c h s e t a s i d e SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m i s r e v e r s e d . The a t t o r n e y f e e award i s r e v e r s e d . The re m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DOUGLAS IVES, Claimant 
WCB Case No. 90-22013 

ORDER ON REVIEW 
C r a i g C r e e l , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Daughtry's o r d e r t h a t : (1) 
u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m ; and (2) d e c l i n e d t o 
assess p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l . W i t h 
h i s a p p e l l a n t ' s b r i e f , c l a i m a n t has s u b m i t t e d s e v e r a l r e p o r t s n o t a d m i t t e d as 
ev i d e n c e a t t h e h e a r i n g . We t r e a t such a submission as a m o t i o n f o r remand f o r 
t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . ORS 656.295(5). On r e v i e w , t h e i s s u e s a r e 
remand, c o m p e n s a b i l i t y , p e n a l t i e s , and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g comment. 

We may remand f o r f u r t h e r e vidence i f we d e t e r m i n e t h a t a case has been 
i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o ped. ORS 656.295( 5 ) . 
Remand i s a p p r o p r i a t e upon a showing o f good cause o r o t h e r c o m p e l l i n g b a s i s . 
Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 (1986). To m e r i t remand f o r con­
s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be c l e a r l y shown t h a t m a t e r i a l e v i ­
dence was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f h e a r i n g . Compton v. 
Weyerhaeuser Co., 301 Or 641 (1 9 8 6 ) ; Bernard L. Osborn, 37 Van N a t t a 1054, 1055 
(1 9 8 5 ) , a f f ' d mem, 80 Or App 152 (19 8 6 ) . 

The e v i d e n c e which c l a i m a n t submits on r e v i e w p r i m a r i l y c o n s i s t s o f r e ­
p o r t s c o n c e r n i n g c l a i m a n t ' s e l i g i b i l i t y f o r h e a l t h i n s u r a n c e , s t a t e m e n t s con­
c e r n i n g e v e n t s w h i c h o c c u r r e d a t an October 1990 banquet, and l e t t e r s / s t a t e m e n t s 
f r o m i n d i v i d u a l s who d i d n o t t e s t i f y a t t h e h e a r i n g . Most o f t h e s e m a t e r i a l s 
p e r t a i n t o c l a i m a n t ' s c i v i l r i g h t s a c t i o n stemming from h i s employment t e r m i n a ­
t i o n . F u r t h e r m o r e , c l a i m a n t acknowledges t h a t h i s f o r m e r a t t o r n e y f a i l e d t o 
c a l l s e v e r a l o f t h e s e i n d i v i d u a l s as w i t n e s s e s . 

A f t e r c o n s i d e r i n g c l a i m a n t ' s submission f o r purposes o f d e t e r m i n i n g 
w hether remand s h o u l d be g r a n t e d , we conclude t h a t remand i s n o t w a r r a n t e d . We 
base o u r c o n c l u s i o n on t h e f o l l o w i n g r e a s o n i n g . 
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Here, t h e i s s u e f o r our r e s o l u t i o n i s n o t c o n t i n g e n t on whether c l a i m a n t 
was e l i g i b l e f o r h e a l t h i n s u r a n c e b e n e f i t s . Rather, t h e s a l i e n t i s s u e i s 
whether c l a i m a n t s u f f e r e d a back i n j u r y w h i l e p e r f o r m i n g h i s work a c t i v i t i e s 
and, i f so, whether t h a t i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f h i s need 
f o r m e d i c a l s e r v i c e s o r d i s a b i l i t y . 

We .are n o t persuaded t h a t t h e r e c o r d c o n c e r n i n g t h e m a t t e r f o r o u r r e s o l u ­
t i o n has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . 
Moreover, c l a i m a n t ' s f o r m e r a t t o r n e y ' s a l l e g e d f a i l u r e t o c a l l s e v e r a l w i t n e s s e s 
t o t e s t i f y does n o t mean t h a t t h e evidence t o be d e r i v e d f r o m t h e i r t e s t i m o n y 
was u n o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f h e a r i n g . F i n a l l y , even i f 
a l l t h e m a t e r i a l s s u b m i t t e d by c l a i m a n t were c o n s i d e r e d as e v i d e n c e , t h e m e d i c a l 
r e c o r d c o n t i n u e s t o c o n s i s t o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n ' s u n p e r s u a s i v e 
e q u i v o c a l o p i n i o n t h a t i t i s " j u s t as l i k e l y " t h a t c l a i m a n t i n j u r e d h i s back 
w h i l e moving h i s r e s i d e n c e t h a n i t i s t h a t h i s back i n j u r y o c c u r r e d w h i l e p e r ­
f o r m i n g h i s work a c t i v i t i e s . Inasmuch as c l a i m a n t must e s t a b l i s h by a pre p o n ­
derance o f t h e e v i d e n c e t h a t h i s a l l e g e d work i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s need f o r m e d i c a l s e r v i c e s o r d i s a b i l i t y , such a m e d i c a l o p i n i o n 
w o u l d be i n s u f f i c i e n t t o s a t i s f y h i s burden o f p r o o f . 

ORDER 

The Refer e e ' s o r d e r d a t e d August 5, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LARRY A. KITE, Claimant 
WCB Case No. 91-01064 
ORDER OF DISMISSAL 

Malagon, e t a l . , Claimant A t t o r n e y s 
Debra Ehrman ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t e d r e v i e w o f Referee T. Lavere Johnson's o r d e r 
t h a t : ( 1 ) s e t a s i d e t h e D i r e c t o r ' s o r d e r suspending c l a i m a n t ' s t e m p o r a r y d i s ­
a b i l i t y compensation p u r s u a n t t o ORS 656.325; and (2) awarded c l a i m a n t t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . On January 16, 1992, we approved t h e p a r t i e s ' C l a i m D i s p o ­
s i t i o n Agreement (CDA), i n which c l a i m a n t agreed t o f u l l y r e l e a s e h i s r i g h t s t o 
a l l w o r k e r s ' compensation b e n e f i t s ( i n c l u d i n g t e m p o r a r y d i s a b i l i t y ) , e x c e p t med­
i c a l s e r v i c e s , f o r h i s compensable i n j u r y . WCB Case No. Cl-02706. 

N o t i n g o u r a p p r o v a l o f t h e CDA, SAIF seeks d i s m i s s a l o f i t s r e q u e s t f o r 
r e v i e w . SAIF s t a t e s t h a t t h e CDA "takes c a r e o f t h e appeal i s s u e . " C o n s i d e r i n g 
t h a t t h e i s s u e on r e v i e w p e r t a i n s t o c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s 
arid i n l i g h t o f o u r a p p r o v a l o f t h e p a r t i e s ' CDA, we co n c l u d e t h a t t h e i s s u e 
r a i s e d by SAIF's appe a l o f t h e Referee's o r d e r has been r e s o l v e d i n accordance 
w i t h t h e CDA. I n o t h e r words, c l a i m a n t i s n o t e n t i t l e d t o a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y b e n e f i t s as p r e v i o u s l y g r a n t e d by t h e Refere e . C o n s e q u e n t l y , t h i s 
m a t t e r i s d i s m i s s e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT E. RIEGEL, Claimant 

WCB Case No. 90-21453 
ORDER ON REVIEW 

Ronald A. Fontana, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
N eal's o r d e r t h a t : (1) awarded c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s 
[TTD] f r o m August 29 t h r o u g h October 30, 1990; (2) assessed a p e n a l t y t o be 
sha r e d e q u a l l y by c l a i m a n t and h i s a t t o r n e y f o r a l l e g e d l y u n r e a s o n a b l e f a i l u r e 
t o pay TTD; and (3) assessed a s e p a r a t e p e n a l t y - r e l a t e d a t t o r n e y f e e f o r unrea­
s o n a b l e f a i l u r e t o pay TTD. I n h i s b r i e f , c l a i m a n t r e q u e s t s t h a t : (1) he be 
awarded a p e n a l t y f o r t h e employer's l a t e payment o f TTD due f o r t h e p e r i o d f r o m 
O c t o b e r 31 t h r o u g h December 4, 1990; and (2) i n t h e ev e n t t h e Board r e v e r s e s t h e 
Re f e r e e ' s award o f a s e p a r a t e p e n a l t y - r e l a t e d a t t o r n e y f e e , h i s c o u n s e l be 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h e R e f e r e e ' s award 
o f a d d i t i o n a l TTD. On r e v i e w , t h e i s s u e s a r e tem p o r a r y t o t a l d i s a b i l i t y , p e n a l ­
t i e s , and a t t o r n e y f e e . We a f f i r m i n p a r t , m o d i f y i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , as s t a t e d i n her f i r s t " O p i n i o n " 
s e c t i o n , and her " U l t i m a t e F i n d i n g s o f Fa c t , " w i t h t h e f o l l o w i n g c o r r e c t i o n . 
Dr. L i t m a n , p s y c h o l o g i s t , examined c l a i m a n t on October 3 1 , 1990. 

I n a d d i t i o n , we supplement w i t h t h e f o l l o w i n g . Dr. B r o o k h a r t , c l a i m a n t ' s 
a t t e n d i n g p h y s i c i a n , has t r e a t e d c l a i m a n t f o r h i s severe a n x i e t y d e p r e s s i o n / 
s t r e s s syndrome s i n c e t h e onset o f h i s d i s a b i l i t y . By l e t t e r t o t h e employer 
d a t e d September 14, 1990, i n which he s t a t e d " [ c l a i m a n t ] c o n t i n u e s t o be unable 
t o work because o f h i s p s y c h o l o g i c a l problems s u f f e r e d because o f h i s o n - t h e - j o b 
s i t u a t i o n , " Dr. B r o o k h a r t v e r i f i e d t h a t c l a i m a n t was u n a b l e t o work due t o h i s 
w o r k - r e l a t e d c o n d i t i o n . F u r t h e r , he c o p i e d t h e employer w i t h h i s September 
t h r o u g h October 1990 c h a r t notes documenting c l a i m a n t ' s c o n t i n u i n g severe work-
r e l a t e d m e n t a l s t r e s s c o n d i t i o n . 

C l a i m a n t f i l e d h i s r e q u e s t f o r h e a r i n g on November 27, 1990; t h e h e a r i n g 
was h e l d on Fe b r u a r y 6, 1991. 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e 
m a t t e r a t i s s u e i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l ap­
p l i c a b i l i t y p r o v i s i o n . See, e.g., 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 
amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e 
purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van 
N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we t o o an a l y z e t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

Temporary T o t a l D i s a b i l i t y August 29, 1990 t h r o u g h October 30, 1990 

The R e f e r e e found t h a t Dr. B r o o k h a r t , c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , con­
s i s t e n t l y has s t a t e d c l a i m a n t i s unable t o work because o f h i s w o r k - r e l a t e d 
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m e n t a l s t r e s s c o n d i t i o n . A c c o r d i n g l y , t h e Referee found c l a i m a n t i s e n t i t l e d t o 
TTD b e n e f i t s f o r t h e p e r i o d August 29 t h r o u g h October 30, 1990. We agree, and 
a f f i r m and adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n as s e t f o r t h i n her sec­
ond " O p i n i o n " s e c t i o n t h r o u g h t h e f i r s t p a r agraph on page f o u r , as supplemented 
below. 

S u b s e c t i o n ( 4 ) ( b ) o f amended ORS 656.262 r e q u i r e s , f o r t i m e l o s s t o be 
p a y a b l e , t h a t an a t t e n d i n g p h y s i c i a n p r o v i d e v e r i f i c a t i o n o f t h e w o r k e r ' s i n ­
a b i l i t y t o work due t o t h e w o r k - r e l a t e d c o n d i t i o n . The new s u b s e c t i o n p r o v i d e s : 

"Temporary d i s a b i l i t y compensation i s no t due and p a y a b l e f o r 
any p e r i o d o f t i m e f o r w h i c h t h e i n s u r e r o r s e l f - i n s u r e d employer 
has r e q u e s t e d f r o m t h e w orker's a t t e n d i n g p h y s i c i a n v e r i f i c a t i o n o f 
t h e w o r k e r ' s i n a b i l i t y t o work r e s u l t i n g from t h e c l a i m e d i n j u r y o r 
d i s e a s e and t h e p h y s i c i a n cannot v e r i f y t h e w o r k e r ' s i n a b i l i t y t o 
work, u n l e s s t h e worker has been unable t o r e c e i v e t r e a t m e n t f o r 
r e asons beyond t h e w orker's c o n t r o l . " Or Laws 1990 ( S p e c i a l Ses­
s i o n ) , ch. 2, 15. (Emphasis s u p p l i e d ) . 

On r e v i e w , t h e employer argues t h a t TTD i s n o t due and p a y a b l e when 
" o b j e c t i v e " v e r i f i c a t i o n o f t i m e l o s s has been r e q u e s t e d f r o m b u t n o t p r o v i d e d 
by t h e a t t e n d i n g p h y s i c i a n . More s p e c i f i c a l l y , t h e employer a s s e r t s t h a t ORS 
6 5 6 . 2 6 2 ( 4 ) ( b ) a u t h o r i z e s an employer t o w i t h h o l d t i m e l o s s u n t i l i t has r e c e i v e d 
a r e p o r t t h a t i s s u f f i c i e n t t o e s t a b l i s h c o m p e n s a b i l i t y . The employer t h e r e f o r e 
e x h o r t s t h e Board t o " g i v e e f f e c t t o t h e amendments o f ORS 2 5 6 . 0 0 5 ( 7 ) ( a ) [ s i c ] 
and 6 5 6 . 2 6 2 ( 4 ) ( b ) and h o l d t h a t o b j e c t i v e f i n d i n g s f r o m c l a i m a n t ' s p h y s i c i a n a r e 
r e q u i r e d t o v e r i f y t h e w o r k e r ' s i n a b i l i t y t o work when r e q u e s t e d by t h e employer 
and t h a t i n t h e absence o f such f i n d i n g s temporary d i s a b i l i t y b e n e f i t s a r e n o t 
due and p a y a b l e , as e x p r e s s l y p r o v i d e d by t h e l e g i s l a t u r e . " [Emphasis sup­
p l i e d ] . App. B r i e f , pg. 10. (ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) p r o v i d e s , i n p e r t i n e n t p a r t , 
t h a t " [ a ] 'compensable i n j u r y ' i s [one t h a t i s ] e s t a b l i s h e d by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . . . . " Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 
3 ) . 

We f i n d no s u p p o r t i n t h e l e g i s l a t i v e h i s t o r y f o r t h e employer's a s s e r t i o n 
t h a t t h e l e g i s l a t u r e i n t e n d e d ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) t o be i n t e r p r e t e d i n c o n j u n c t i o n 
w i t h ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . There was no l e g i s l a t i v e d i s c u s s i o n , e x p r e s s o r im­
p l i e d , c o n c e r n i n g o b j e c t i v e f i n d i n g s i n s o f a r as t h e y r e l a t e t o an a t t e n d i n g 
p h y s i c i a n ' s v e r i f i c a t i o n o f a worker's i n a b i l i t y t o work due t o a w o r k - r e l a t e d 
c o n d i t i o n . To t h e c o n t r a r y , t h e r e i s b u t a s i n g l e , t e r s e s t a t e m e n t i n t h e 
r e c o r d e x p l a i n i n g s u b s e c t i o n ( 4 ) ( b ) o f SB 1197, 15. I n commenting on t h e p r o ­
posed l e g i s l a t i o n , R. D w i n e l l , a member o f t h e Labor/Management Committee, t e s t ­
i f i e d o n l y t h a t " [ I ] f a u t h o r i z a t i o n f o r t i m e l o s s i s n o t g i v e n by t h e a t t e n d i n g 
p h y s i c i a n , t i m e l o s s i s n o t owed." J o i n t Committee P r o c e e d i n g s , May 3, 1990, 
Tape 1, s i d e B a t 160. There was no subsequent d i s c u s s i o n on t h e t o p i c . 

Moreover, t h e l e g i s l a t u r e d i d n o t e x p r e s s l y p r o v i d e an " o b j e c t i v e " v e r i f i ­
c a t i o n c r i t e r i a w i t h i n t h e s t a t u t e . The p l a i n meaning o f t h e s t a t u t e i s c l e a r : 
A l l t h a t i s r e q u i r e d t o s u p p o r t e n t i t l e m e n t t o t i m e l o s s i s v e r i f i c a t i o n , o r au­
t h o r i z a t i o n , by an a t t e n d i n g p h y s i c i a n . We d e c l i n e t o r e a d an " o b j e c t i v e f i n d ­
i n g s " r e q u i r e m e n t i n t o t h e s t a t u t e when t h e l e g i s l a t u r e has o m i t t e d such a s t a n ­
d a r d . See ORS 174.010; S t a t e ex r e l Cox v. W i l s o n , 277 Or 247 ( 1 9 7 7 ) ; SAIF v. 
Severson, 105 Or App 67, 71 ( 1 9 9 0 ) . To paraphrase Mr. D w i n e l l , i f a u t h o r i z a t i o n 
f o r t i m e l o s s i s g i v e n by t h e a t t e n d i n g p h y s i c i a n , t i m e l o s s i s owed. 

We f i n d , as d i d t h e Referee, t h a t Dr. B r o o k h a r t , by h i s l e t t e r d a t e d 
September 14, 1990 w h e r e i n he s t a t e d " [ c l a i m a n t ] c o n t i n u e s t o be u n a b l e t o work 
because o f h i s p s y c h o l o g i c a l problems s u f f e r e d because o f h i s o n - t h e - j o b s i t u a ­
t i o n , " v e r i f i e d c l a i m a n t ' s i n a b i l i t y t o work due t o h i s w o r k - r e l a t e d c o n d i t i o n 
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d u r i n g t h e p e r i o d i n q u e s t i o n . F u r t h e r m o r e , we f i n d t h a t Dr. B r o o k h a r t ' s c h a r t 
n o t e s and l e t t e r s t o t h e employer, r e g a r d i n g h i s and o t h e r c o n s u l t i n g s p e c i a l ­
i s t s ' e f f o r t s t o a r r a n g e a p p r o p r i a t e p s y c h i a t r i c o r p s y c h o l o g i c a l t r e a t m e n t f o r 
c l a i m a n t , document c l a i m a n t ' s i n a b i l i t y t o work due t o h i s w o r k - r e l a t e d c o n d i ­
t i o n . 

C o n s e q u e n t l y , we c o n c l u d e c l a i m a n t d i d a l l t h a t was r e q u i r e d t o e s t a b l i s h 
h i s e n t i t l e m e n t t o TTD f r o m August 29 t h r o u g h October 30, 1990. The employer 
was w i t h o u t a u t h o r i t y t o w i t h h o l d TTD b e n e f i t s f o r t h i s p e r i o d . 

P e n a l t y f o r Nonpayment o f TTD 

F i n d i n g t h e employer unreasonably f a i l e d t o pay t i m e l o s s f o r t h e p e r i o d 
between August 29 and October 30, 1990, t h e Referee assessed a p e n a l t y t o be 
s h a r e d e q u a l l y by c l a i m a n t and h i s a t t o r n e y . 

On r e v i e w , t h e employer argues t h a t i t e x p r e s s l y c o m p l i e d w i t h t h e terms 
o f ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) w h i c h a u t h o r i z e an employer t o w i t h h o l d t i m e l o s s u n t i l i t 
has r e c e i v e d a r e p o r t t h a t i s s u f f i c i e n t t o e s t a b l i s h c o m p e n s a b i l i t y . There­
f o r e , t h e employer a s s e r t s , i t s conduct i n w i t h h o l d i n g TTD b e n e f i t s i s presump­
t i v e l y r e a s o n a b l e . We have addressed t h e employer's c o n t e n t i o n r e g a r d i n g o b j e c ­
t i v e f i n d i n g s above. ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) imposes no such s t a t u t o r y r e q u i r e m e n t . 

I n t h e a l t e r n a t i v e , t h e employer a s s e r t s t h a t i t s r e l i a n c e upon an e r r o ­
neous s t a t u t o r y i n t e r p r e t a t i o n was r e a s o n a b l e . We f i n d no s u p p o r t f o r t h a t as­
s e r t i o n e i t h e r . Here, i n c o n t r a s t t o t h e cases c i t e d by t h e employer, t h e em­
p l o y e r was n o t r e l y i n g upon a former s t a t u t e o r r u l e o r p r i o r case law i n i n t e r ­
p r e t i n g t h e amended s t a t u t e , b u t r a t h e r upon i t s own i n t e r p r e t a t i o n . Under 
t h e s e c i r c u m s t a n c e s , we f i n d t h e employer's r e l i a n c e on i t s own i n t e r p r e t a t i o n 
o f t h e s t a t u t e was n o t r e a s o n a b l e . 

C o n s e q u e n t l y , we a f f i r m t h e Referee's p e n a l t y award f o r t h e p e r i o d 
August 29 t h r o u g h October 30, 1990. 

A t t o r n e y Fee a t H e a r i n g 

I n a d d i t i o n t o o n e - h a l f o f t h e p e n a l t y , t h e Referee a l s o awarded c l a i m ­
a n t ' s c o u n s e l a s e p a r a t e p e n a l t y - r e l a t e d a t t o r n e y f e e . The employer argues t h a t 
under amended ORS 656.262(10), t h e amount p a i d t o an a t t o r n e y f o r a p e n a l t y i s 
i n l i e u o f an a t t o r n e y f e e . We agree. 

The f a c t u a l b a s i s a s s e r t e d by c l a i m a n t i n s u p p o r t o f t h e f e e , i . e . , u n r e a ­
sonableness o f t h e employer's r e f u s a l t o pay t i m e l o s s f r o m August 29 t h r o u g h 
O c tober 30, 1990, i s t h e same f a c t u a l b a s i s f o r w h i c h t h e p e n a l t y under ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) was assessed. Under such c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y i s 
o n l y e n t i t l e d t o r e c e i v e o n e - h a l f o f t h e p e n a l t y , " i n l i e u o f an a t t o r n e y f e e . " 
N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 (1991). T h e r e f o r e , we r e v e r s e t h e Ref­
e r e e ' s award o f a s e p a r a t e $800 p e n a l t y - r e l a t e d a t t o r n e y f e e . 

I n t h e a l t e r n a t i v e , c l a i m a n t notes t h e Referee awarded him a d d i t i o n a l tem­
p o r a r y d i s a b i l i t y b e n e f i t s , y e t d i d n o t approve an a t t o r n e y f e e t o be p a i d o u t 
o f t h i s i n c r e a s e d compensation. C l a i m a n t ' s f e e agreement w i t h h i s a t t o r n e y p r o ­
v i d e d f o r an approved f e e e q u a l t o 2 5 p e r c e n t o f any i n c r e a s e d compensation 
awarded a t t h e h e a r i n g l e v e l , n o t t o exceed $1,050, t o be p a i d o u t o f t h e i n ­
c r e a s e d compensation. Thus, c l a i m a n t contends, t h e Referee s h o u l d have approved 
an a t t o r n e y f e e p a y a b l e o u t o f t h e i n c r e a s e d TTD awarded by her o r d e r . 

We a gree. See OAR 438-15-045. Because t h e Referee d i d n o t approve an 
o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e , we do so now. For h i s e f f o r t s a t h e a r i n g i n 
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o b t a i n i n g a d d i t i o n a l TTD b e n e f i t s , c l a i m a n t ' s c o u n s e l i s awarded an approved f e e 
e q u a l t o 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h e R e f e r e e ' s 
o r d e r , i n an amount n o t t o exceed $1,050, t o be p a i d o u t o f t h e i n c r e a s e d com­
p e n s a t i o n t o c l a i m a n t ' s c o u n s e l by t h e employer. 

P e n a l t y f o r L a t e Payment o f TTD 

C l a i m a n t a l s o seeks p e n a l t i e s f o r t h e employer's l a t e payment o f TTD f r o m 
O ctober 31 t h r o u g h December 4, 1990. Claimant has a l r e a d y been awarded t h e 
p e n a l t i e s he seeks, w i t h t h e e x c e p t i o n o f p e n a l t i e s f o r t h e p e r i o d f r o m Novem­
ber 24 t h r o u g h December 4, 1990. I n her o r d e r , t h e R eferee f o u n d t h e employer 
p a i d "some" o f t h e t i m e l o s s due f o r t h i s p e r i o d l a t e . T h e r e f o r e , i n a d d i t i o n 
t o h e r award o f p e n a l t i e s f o r nonpayment o f TTD from August 29 t h r o u g h Octo­
be r 30, 1990, t h e Referee awarded c l a i m a n t and h i s a t t o r n e y p e n a l t i e s f o r l a t e 
payment o f TTD f r o m October 31 t h r o u g h November 23, 1990. The employer has n o t 
c h a l l e n g e d t h i s p o r t i o n o f t h e Referee's o r d e r . 

Thus, c l a i m a n t i s e n t i t l e d t o a d d i t i o n a l p e n a l t i e s , i f a t a l l , o n l y f o r 
l a t e payment o f TTD b e n e f i t s due from November 24 t h r o u g h December 4, 1990. 
However, none o f t h o s e TTD b e n e f i t s were p a i d l a t e . On December 7, 1990, t h e 
employer p a i d c l a i m a n t a l l TTD due and owing from October 31 t h r o u g h December 4, 
1990. Compensation must be p a i d no l a t e r t h a n t h e f o u r t e e n t h day a f t e r i t i s 
due. ORS 6 5 6 . 2 6 2 ( 4 ) ( a ) . Thus, as o f i t s December 7, 1990 payment, t h e employer 
was c u r r e n t on a l l amounts owed c l a i m a n t . There i s no s t a t u t o r y b a s i s f o r impo­
s i t i o n o f a p e n a l t y f o r amounts due a f t e r November 23, 1990. 

A t t o r n e y Fee on Board Review 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t 
t h e e mployer's r e q u e s t f o r r e v i e w . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t $800 i s a r e a ­
s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e TTD 
i s s u e . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h i s i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t t o c l a i m a n t . 

Inasmuch as p e n a l t i e s and a t t o r n e y fees are n o t compensation f o r purposes 
o f ORS 6 5 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e Referee's p e n a l t y and a t t o r n e y f e e awards. Saxton v. 
SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 15, 1991 i s a f f i r m e d i n p a r t , m o d i f i e d 
i n p a r t , and r e v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r w h i c h awarded c l a i m ­
a n t ' s c o u n s e l an $800 p e n a l t y - r e l a t e d a t t o r n e y f e e i s r e v e r s e d . The R e f e r e e ' s 
o r d e r i s m o d i f i e d and, f o r h i s e f f o r t s a t h e a r i n g i n o b t a i n i n g a d d i t i o n a l TTD 
b e n e f i t s , c l a i m a n t ' s c o u n s e l i s awarded an approved f e e e q u a l t o 25 p e r c e n t o f 
t h e i n c r e a s e d compensation c r e a t e d by t h e Referee's o r d e r . However, such amount 
s h a l l n o t exceed $1,050, and s h a l l be p a i d o u t o f t h e i n c r e a s e d compensation 
c r e a t e d by t h e Referee's o r d e r t o c l a i m a n t ' s c o u n s e l by t h e s e l f - i n s u r e d 
e mployer. The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w con­
c e r n i n g t h e TTD i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e 
o f $800, p a y a b l e by t h e employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARGARET I . BOEHR, Claimant 

WCB Case No. 89-21774 
ORDER ON REMAND (REMANDING) 

M i c h a e l B. Dye, Claimant A t t o r n e y 
Ronald Pomeroy ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Co u r t o f Appeals . 
Boehr v. M i d - W i l l a m e t t e V a l l e y Food, 109 Or App 292 (1 9 9 1 ) . The c o u r t r e v e r s e d 
o u r o r d e r w h i c h d e c l i n e d t o award an a t t o r n e y f e e p u r s u a n t t o ORS 656.382(1) 
when t h e SAIF C o r p o r a t i o n t o o k 35 days t o comply w i t h a d i s c o v e r y r e q u e s t w h i c h 
was made b e f o r e a h e a r i n g r e q u e s t had been f i l e d . I n r e a c h i n g o u r c o n c l u s i o n , 
we reasoned t h a t even i f SAIF's d e l a y i n p r o v i d i n g d i s c o v e r y was u n r e a s o n a b l e , 
c l a i m a n t was n o t e n t i t l e d t o an a t t o r n e y f e e award because t h e r e was no evi d e n c e 
t h a t t h e d i s c o v e r y d e l a y had dela y e d t h e acceptance o f t h e c l a i m . 

C i t i n g Aetna C a s u a l t y Co. v. Jackson, 108 Or App 253 ( 1 9 9 1 ) , t h e c o u r t 
c o n c l u d e d t h a t an a t t o r n e y f e e may be awarded f o r a d i s c o v e r y v i o l a t i o n even 
when t h e r e i s no evi d e n c e t h a t t h e v i o l a t i o n d e l a y e d acceptance o f t h e c l a i m . 
However, r e l y i n g on R a n d a l l v. L i b e r t y Northwest I n s . Corp., 107 Or App 599 
( 1 9 9 1 ) , t h e c o u r t reasoned t h a t i n o r d e r t o f i n d an un r e a s o n a b l e r e s i s t a n c e t o 
compensation, t h e c l a i m must be compensable. Inasmuch as our p r i o r o r d e r d i d 
n o t d e t e r m i n e whether t h e u n d e r l y i n g c l a i m was compensable and, i f so, whether 
SAIF's d e l a y was un r e a s o n a b l e , t h e c o u r t remanded f o r r e c o n s i d e r a t i o n . 

Inasmuch as SAIF has o f f e r e d no e x p l a n a t i o n f o r i t s f a i l u r e t o p r o v i d e 
d i s c o v e r y u n t i l 35 days a f t e r c l a i m a n t ' s r e q u e s t , we c o n s i d e r t h e r e c o r d t o be 
s u f f i c i e n t l y d e v e l o p e d t o de t e r m i n e whether SAIF's conduct was u n r e a s o n a b l e . 
N e v e r t h e l e s s , t h e r e i s no evidence i n t h e r e c o r d from w h i c h t o d e t e r m i n e whether 
" t h e u n d e r l y i n g c l a i m was compensable." Consequently, we c o n s i d e r t h e r e c o r d 
c o n c e r n i n g t h i s i s s u e t o be i n s u f f i c i e n t l y developed f o r us t o pr o c e e d w i t h o ur 
r e c o n s i d e r a t i o n . Under such c i r c u m s t a n c e s , we a r e a u t h o r i z e d t o remand a case 
t o t h e Re f e r e e f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . ORS 65 6 . 2 9 5 ( 5 ) . 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o Referee Brazeau f o r f u r t h e r p r o ­
c e e d i n g s . The Referee i s i n s t r u c t e d t o t a k e a d d i t i o n a l e v i d e n c e s o l e l y on t h e 
i s s u e o f whether " t h e u n d e r l y i n g c l a i m was compensable." Boehr v. M i d -
W i l l a m e t t e V a l l e y Food, supra, a t page 295. The p r o c e e d i n g t o p r e s e n t t h i s 
a d d i t i o n a l e v i d e n c e s h a l l be conducted i n any manner t h a t w i l l a c h i e v e s u b s t a n ­
t i a l j u s t i c e . A f t e r a d m i s s i o n o f t h e a d d i t i o n a l e v i d e n c e and c o n s i d e r a t i o n o f 
t h e p a r t i e s ' arguments, t h e Referee s h a l l i s s u e a f i n a l , a p p e a l a b l e Order on Re­
mand d e t e r m i n i n g : (1) whether t h e u n d e r l y i n g c l a i m was compensable; (2) i f so, 
wheth e r SAIF's d e l a y i n p r o v i d i n g d i s c o v e r y was un r e a s o n a b l e ; and (3) i f so, 
whether an a t t o r n e y f e e p u r s u a n t t o ORS 656.382(1) s h o u l d be awarded. I d . 

IT IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LYNDIA M. BRISTOL, Claimant 

WCB Case No. 90-22440 
ORDER ON REVIEW 

Douglas Minson, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenebaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Neal's o r d e r t h a t a f ­
f i r m e d t h e August 14, 1990 D e t e r m i n a t i o n Order award o f 61 p e r c e n t 
(195.2 degrees) unscheduled permanent d i s a b i l i t y f o r a low back c o n d i t i o n and 31 
p e r c e n t (46.5 degrees) scheduled permanent d i s a b i l i t y f o r t h e l o s s o f use o r 
f u n c t i o n o f her r i g h t l e g . I n i t s respondent's b r i e f , t h e i n s u r e r c o n t e s t s t h a t 
p o r t i o n o f t h e o r d e r t h a t assessed a p e n a l t y f o r i t s f a i l u r e t o t i m e l y pay an 
a t t o r n e y f e e . C l a i m a n t has s u b m i t t e d a m o t i o n t o d i s m i s s t h e i n s u r e r ' s r e q u e s t . 
On r e v i e w , t h e i s s u e s a r e d i s m i s s a l , permanent t o t a l d i s a b i l i t y , and p e n a l t i e s . 
We a f f i r m . 

C l a i m a n t has moved t o d i s m i s s a l l i s s u e s r a i s e d i n t h e i n s u r e r ' s b r i e f be­
cause i t had n o t f i l e d a f o r m a l r e q u e s t f o r r e v i e w . We have p r e v i o u s l y h e l d 
t h a t , as p a r t o f o u r de novo r e v i e w , we have t h e a u t h o r i t y t o c o n s i d e r i s s u e s 
t h a t a r e r a i s e d o t h e r t h a n by a f o r m a l c r o s s - r e q u e s t f o r r e v i e w . See J e f f e r v A. 
G u i l d , 42 Van N a t t a 191 (1 9 9 0 ) ; Kenneth P r i v a t s k y , 38 Van N a t t a 1015 ( 1 9 8 6 ) . 
A c c o r d i n g l y , c l a i m a n t ' s m o t i o n t o d i s m i s s i s d e n i e d . 

Permanent T o t a l D i s a b i l i t y 

The t h r e s h o l d r e q u i r e m e n t t o r e c o v e r i n c r e a s e d permanent d i s a b i l i t y i s a 
g r e a t e r permanent i n j u r y t h a n t h a t which e x i s t e d a t t h e t i m e o f t h e p r i o r award. 
A c c o r d i n g l y , when a c l a i m a n t who has n o t p r e v i o u s l y been awarded permanent t o t a l 
d i s a b i l i t y a s s e r t s a c l a i m f o r such b e n e f i t s f o l l o w i n g an a g g r a v a t i o n c l a i m , 
c l a i m a n t must f i r s t p r o v e , by a preponderance o f t h e e v i d e n c e , a permanent wors­
e n i n g o f t h e c o n d i t i o n r e s u l t i n g from t h e compensable i n j u r y . Stepp v. SAIF, 
304 Or 375 ( 1 9 8 7 ) ; Smith v. SAIF, 302 Or 396 (19 8 6 ) . 

A f t e r o u r r e v i e w , we conclude t h a t c l a i m a n t has f a i l e d t o c a r r y her b u r ­
den. I n f a c t , t h e r e c o r d i n d i c a t e s t h a t c l a i m a n t ' s compensable c o n d i t i o n has 
a c t u a l l y improved s i n c e t h e r e o p e n i n g o f her c l a i m f o r a d d i t i o n a l low back 
s u r g e r y i n November 1989. Dr. E i l e r s , t h e t r e a t i n g p h y s i c i a n who p e r f o r m e d t h e 
s u r g e r y , r e p o r t e d t h a t c l a i m a n t was "70 t o 80 p e r c e n t b e t t e r " t h a n she had been 
o v e r t h e two y e a r s p r i o r t o t h e s u r g e r y . T h i s would i n c l u d e t h e t i m e o f her 
l a s t award on January 20, 1989 as w e l l as t h e p r i o r D e t e r m i n a t i o n Order o f 
September 30, 1988. (Ex. 4 8 ) . Even c l a i m a n t t e s t i f i e d a t h e a r i n g t h a t h er con­
d i t i o n had improved s i n c e t h e l a s t r e o p e n i n g . There i s no c o n t r a r y e v i d e n c e . 
A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t i s n o t e n t i t l e d t o an award o f permanent 
t o t a l d i s a b i l i t y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
D i s m i s s a l 

P e n a l t i e s 

The i n s u r e r contends t h a t t h e Referee e r r e d i n a s s e s s i n g a p e n a l t y f o r i t s 
l a t e payment o f an a t t o r n e y f e e awarded by t h e January 20, 1989 O p i n i o n and 
Order. We d i s a g r e e . 
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ORS 656.262(10) p r o v i d e s , i n p e r t i n e n t p a r t : 
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" I f t h e i n s u r e r o r s e l f - i n s u r e d employer u n r e a s o n a b l y d e l a y s 
o r u n r e a s o n a b l y r e f u s e s t o pay compensation * * * t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l be l i a b l e f o r an a d d i t i o n a l amount up t o 
25 p e r c e n t o f t h e amounts t h e n due." (Emphasis s u p p l i e d . ) 

The a t t o r n e y f e e a t i s s u e here was o r d e r e d t o be p a i d o u t o f compensation 
awarded by t h e p r i o r r e f e r e e . Because an a t t o r n e y f e e p a y a b l e o u t o f an award 
i s p a r t o f a c l a i m a n t ' s compensation, c l a i m a n t was e n t i t l e d t o an a d d i t i o n a l 
amount under ORS 656.262(10) f o r t h e i n s u r e r ' s f a i l u r e t o t i m e l y pay t h a t com­
p e n s a t i o n . See Weyerhaeuser Co. v. Sheldon, 86 Or App 46 ( 1 9 8 7 ) . 

Inasmuch as a p e n a l t y i s n o t compensation f o r purposes o f ORS 656 . 3 8 2 ( 2 ) , 
c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e i n s u r e r ' s c o n t e n t i o n i n i t s respondent's b r i e f t h a t t h e R e f e r e e ' s assessment 
o f a p e n a l t y s h o u l d be r e v e r s e d . Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 26, 1991 i s a f f i r m e d . 

J a n u a r y 3 1 . 1992 C i t e as 44 Van N a t t a 165 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
HAROLD W. BYNUM, Claimant 
WCB Case No. 90-14661 

ORDER ON REVIEW 
M y r i c k , e t a l . , Claimant A t t o r n e y s 
Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c o m p e n s a b i l i t y o f c l a i m a n t ' s h e a r t c o n d i t i o n . On 
r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " except t h e l a s t f u l l p a r a g r a p h 
on page 2 and t h e f i n d i n g s f o l l o w i n g t h a t p aragraph. We supplement t h e adopted 
f i n d i n g s as f o l l o w s . 

C l a i m a n t has p r e e x i s t i n g c o r o n a r y h e a r t d i s e a s e (a 50 p e r c e n t a t h e r o s c l e ­
r o t i c p l a q u e i n t h e m i d - p o r t i o n o f t h e r i g h t c o r o n a r y a r t e r y ) . On A p r i l 27, 
1990, i m m e d i a t e l y f o l l o w i n g c l a i m a n t ' s heated v e r b a l c o n f r o n t a t i o n w i t h a co­
wor k e r a t work, c l a i m a n t had a m y o c a r d i a l i n f a r c t i o n . He l e f t work because o f 
p a i n i n h i s c h e s t , w h i c h r a d i a t e d i n t o h i s l e f t arm, b u t he d i d n o t seek m e d i c a l 
t r e a t m e n t . 

On May 5, 1990, w h i l e o f f work and a f t e r h a v i n g c o f f e e w i t h f r i e n d s i n a 
r e s t a u r a n t , c l a i m a n t had an o t h e r episode o f ches t p a i n w h i c h was even more 
se v e r e t h a n t h e p a i n he e x p e r i e n c e d d u r i n g and a f t e r t h e work i n c i d e n t on A p r i l 
27, 1990. Due t o t h e two episodes o f ches t p a i n , c l a i m a n t sought m e d i c a l t r e a t ­
ment and was u l t i m a t e l y h o s p i t a l i z e d . 

FINDINGS OF ULTIMATE FACT 

The s e v e r e e m o t i o n a l s t r e s s c l a i m a n t e x p e r i e n c e d d u r i n g t h e c o n f r o n t a t i o n 
w i t h a co-worker on A p r i l 27, 1990 combined w i t h c l a i m a n t ' s p r e e x i s t i n g h e a r t 
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d i s e a s e t o cause c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n on t h e day o f t h e c o n f r o n t a ­
t i o n . 

The A p r i l 27, 1990 work i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s d i s a b i l i t y on t h a t day. The work i n c i d e n t was a l s o a m a t e r i a l con­
t r i b u t i n g cause o f c l a i m a n t ' s need f o r m e d i c a l t r e a t m e n t a f t e r t h e second 
e p i s o d e o f c h e s t p a i n on May 5, 1990. 

C l a i m a n t has n o t e s t a b l i s h e d , however, t h a t t h e A p r i l 27, 1990 work i n c i ­
d e n t was t h e m a j or c o n t r i b u t i n g cause o f h i s d i s a b i l i t y and need f o r m e d i c a l 
t r e a t m e n t on and a f t e r May 5, 1990. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t has proven t h a t he had a compensable 
i n j u r y on A p r i l 27, 1990 whic h was a m a t e r i a l c o n t r i b u t i n g cause o f t h e myocar­
d i a l i n f a r c t i o n c l a i m a n t s u f f e r e d on t h a t day. Whether c l a i m a n t s u f f e r e d a 
m y o c a r d i a l i n f a r c t i o n caused, i n m a t e r i a l p a r t , by t h e s t r e s s f u l work i n c i d e n t , 
i s a complex m e d i c a l q u e s t i o n w h i c h t h e Referee r e s o l v e d i n c l a i m a n t ' s f a v o r , 
based p r i m a r i l y on t h e m e d i c a l o p i n i o n o f Dr. D i e n e l . We adopt t h e Refer e e ' s 
r e a s o n i n g and c o n c l u s i o n s t h a t c l a i m a n t e s t a b l i s h e d t h a t he s u f f e r e d a compens­
a b l e i n j u r y on A p r i l 27, 1990, under t h e m a t e r i a l c o n t r i b u t i n g cause s t a n d a r d 
w h i c h a p p l i e d . Bahman M. N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) . However, t h e Ref­
e r e e d i d n o t address t h e i s s u e o f whether t h e compensable i n j u r y i s and remains 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s d i s a b i l i t y and need f o r t r e a t m e n t on 
and a f t e r t h e May 5, 1990 episode o f ches t p a i n . Since t h e i s s u e was l i t i g a t e d 
a t h e a r i n g and i s r a i s e d on Board r e v i e w , we address t h e i s s u e . 

C l a i m a n t has p r e e x i s t i n g c o r o n a r y h e a r t d i s e a s e . We have f o u n d , based on 
Dr. D i e n e l ' s p e r s u a s i v e r e p o r t s , t h a t c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n on A p r i l 
27, 1990 was due t o a c o m b i n a t i o n o f work r e l a t e d s t r e s s and c l a i m a n t ' s p r e ­
e x i s t i n g d i s e a s e . T h e r e f o r e , a l t h o u g h c l a i m a n t has pr o v e n t h a t t h e r e was a com­
p e n s a b l e i n j u r y on A p r i l 27, 1990, i n o r d e r t o o b t a i n compensation f o r h i s d i s ­
a b i l i t y and m e d i c a l t r e a t m e n t a f t e r t h a t s i n g l e e p i s o d e , c l a i m a n t must, under 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , a l s o e s t a b l i s h by a preponderance o f t h e e v i d e n c e t h a t t h e 
compensable A p r i l 27, 1990 i n j u r y i s t h e major c o n t r i b u t i n g cause o f h i s d i s ­
a b i l i t y and need f o r m e d i c a l s e r v i c e s . Bahman M. N a z a r i , s u p r a . The c a u s a l 
r e l a t i o n s h i p , i f any, between t h e A p r i l 27, 1990 e p i s o d e , t h e May 5, 1990 
e p i s o d e w h i c h o c c u r r e d o f f work, and c l a i m a n t ' s d i s a b i l i t y and need f o r m e d i c a l 
t r e a t m e n t a f t e r May 5, 1990 i s a complex m e d i c a l e v i d e n c e w h i c h r e q u i r e s e x p e r t 
m e d i c a l o p i n i o n s t o be r e s o l v e d . U r i s v. Compensation Department, 247 Or 420, 
424-26 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 
C l a i m a n t r e l i e s p r i m a r i l y on t h e o p i n i o n o f Dr. D i e n e l , c a r d i o l o g i s t . As s t a t e d 
p r e v i o u s l y , we a l s o c o n s i d e r Dr. D i e n e l ' s o p i n i o n t o be t h e most p e r s u a s i v e . 

I n h i s December 5, 1990 r e p o r t (Ex. 1 0 ) , Dr. D i e n e l o p i n e d t h a t c l a i m a n t ' s 
m y o c a r d i a l i n f a r c t i o n on A p r i l 27, 1990 was " t e m p o r a r i l y r e l a t e d " t o t h e v e r b a l 
a l t e r c a t i o n on t h a t day. A c c o r d i n g t o Dr. D i e n e l , t h e 50 p e r c e n t n a r r o w i n g i n 
t h e m i d - r i g h t c o r o n a r y a r t e r y was n o t enough t o p r e c i p i t a t e t h e h e a r t a t t a c k . 
However, t h e severe e m o t i o n a l s t r e s s c l a i m a n t was under d u r i n g t h e v e r b a l a l t e r ­
c a t i o n caused c l a i m a n t t o have a c o r o n a r y spasm whi c h i n c r e a s e d t h e a rea o f 
o b s t r u c t i o n beyond t h e p r e e x i s t i n g 50 p e r c e n t o b s t r u c t i o n . T h i s r e s u l t e d i n t h e 
m y o c a r d i a l i n f a r c t i o n " s h o r t l y a f t e r t h a t a l t e r c a t i o n . " (Ex. 1 0 ) . 

I n h i s F e b r u a r y 25, 1991 r e p o r t (Ex. 1 3 ) , Dr. D i e n e l f u r t h e r e x p l a i n e d 
t h a t t h e sudden e m o t i o n a l s t r e s s on A p r i l 27, 1990 p r e c i p i t a t e d a " t r a n s i e n t 
c o r o n a r y spasm" w h i c h was t h e "most p r o b a b l e cause f o r t h e e v e n t o c c u r r i n g on 
A p r i l 27, 1990." F u r t h e r m o r e , c l a i m a n t "has n o t s u s t a i n e d a se v e r e m y o c a r d i a l 



H a r o l d W. Bynum, 44 Van N a t t a 165 (1992) 167 

i n f a r c t i o n and . . . he i s n o t d i s a b l e d as a r e s u l t o f t h a t m y o c a r d i a l i n f a r c ­
t i o n . " (Ex. 1 3 - 4 ) . 

Dr. D i e n e l a l s o s t a t e d : 
" I t i s e q u a l l y t r u e , however, t h a t because o f t h a t e p i s o d e o f 

c h e s t p a i n and t h e subsequent episode o c c u r r i n g on May 5 t h a t he d i d 
r e q u i r e m e d i c a l a t t e n t i o n , t h a t he d i d r e q u i r e h o s p i t a l i z a t i o n and 
f i n a l l y c o r o n a r y a r t e r i o g r a p h y . I a l s o agree t h a t because Mr. Bynum 
had one e p i s o d e t h i s does n o t p r e d i s p o s e him n e c e s s a r i l y f o r f u t u r e 
e p i s o d e s o f c o r o n a r y spasms nor does t h i s e p i s o d e suggest a worse 
l o n g - t e r m p r o g n o s i s f o r t h i s i n d i v i d u a l . " (Ex. 13-4) (Emphasis 
added). 

Dr. D i e n e l o p i n e d t h a t t h e second episode o f c h e s t p a i n on May 5, 1990 was 
n o t a m y o c a r d i a l i n f a r c t i o n , b u t i n s t e a d was angina. (Ex. 13 - 4 ) . I t i s u n d i s ­
p u t e d t h a t c l a i m a n t sought t r e a t m e n t a f t e r t h e angina a t t a c k w h i c h was more 
p a i n f u l t h a n t h e m y o c a r d i a l i n f a r c t i o n . Dr. D i e n e l d i d n o t o f f e r an o p i n i o n as 
t o t h e cause o f t h e a n g i n a . F u r t h e r m o r e , t h e r e i s no e v i d e n c e i n t h e r e c o r d t o 
show t h a t t h e angin a was c a u s a l l y r e l a t e d , i n any degree, t o t h e work i n c i d e n t 
o r t o t h e r e s u l t i n g m y o c a r d i a l i n f a r c t i o n . I n f a c t , we u n d e r s t a n d Dr. D i e n e l t o 
o p i n e t h a t t h e m y o c a r d i a l i n f a r c t i o n was e s s e n t i a l l y an i s o l a t e d i n c i d e n t 
b r o u g h t on by a c o m b i n a t i o n o f j o b s t r e s s and t h e p r e e x i s t i n g h e a r t d i s e a s e . 

C l a i m a n t has t h e burden o f e s t a b l i s h i n g t h a t h i s work i n j u r y on A p r i l 27, 
1990 was t h e major c o n t r i b u t i n g cause o f h i s d i s a b i l i t y and need f o r t r e a t m e n t 
a f t e r t h a t i n c i d e n t . C l a i m a n t sought m e d i c a l t r e a t m e n t o n l y a f t e r he had t h e 
s e v e r e l y p a i n f u l a n g i n a e p i s o d e . I t i s d o u b t f u l t h a t he would have sought medi­
c a l t r e a t m e n t w i t h o u t t h a t episode (and s p e c u l a t i o n , i n any e v e n t ) . Since t h e 
a n g i n a e p i s o d e o c c u r r e d o f f work and t h e evidence does n o t e s t a b l i s h t h a t i t was 
caused by t h e m y o c a r d i a l i n f a r c t i o n , we are unable t o c o n c l u d e t h a t t h e work i n ­
j u r y was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s d i s a b i l i t y and/or need f o r 
m e d i c a l s e r v i c e s on and a f t e r May 5, 1990. A c c o r d i n g l y , a l t h o u g h c l a i m a n t has 
e s t a b l i s h e d t h e o c c u r r e n c e o f a compensable i n j u r y on A p r i l 27, 1990, h i s c l a i m 
f o r c u r r e n t m e d i c a l t r e a t m e n t and/or d i s a b i l i t y i s n o t compensable. 

The R e f e r e e s e t a s i d e t h e employer's d e n i a l and awarded an assessed f e e . 
We a r e r e i n s t a t i n g and u p h o l d i n g a p o r t i o n o f t h a t d e n i a l . The Refer e e ' s 
assessed a t t o r n e y f e e s h a l l be a d j u s t e d a c c o r d i n g l y . I n a d d i t i o n , c l a i m a n t has, 
i n p a r t , s u c c e s s f u l l y defended a g a i n s t t h e employer's r e q u e s t f o r r e v i e w . He 
i s , t h e r e f o r e , e n t i t l e d t o an assessed f e e on r e v i e w . ORS 6 5 6 . 3 8 2 ( 2 ) . I n l i e u 
o f t h e R e f e r e e ' s f e e , we award a re a s o n a b l e assessed f e e f o r s e r v i c e s a t h e a r i n g 
and on r e v i e w c o n c e r n i n g c o m p e n s a b i l i t y o f t h e A p r i l 27, 1990 i n j u r y , i n t h e 
amount o f $1,800. We have a r r i v e d a t t h i s f e e a f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4). I n p a r t i c u l a r , t h e t i m e d e v o t e d t o t h i s i s s u e (as 
r e p r e s e n t e d by t h e h e a r i n g r e c o r d and c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com­
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t c l a i m a n t was n o t an 
a c t i v e p a r t i c i p a n t i n an a s s a u l t w i t h i n t h e meaning o f ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) ( A ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 23, 1991 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . The employer's May 25, 1990 d e n i a l i s s e t a s i d e i n p a r t and u p h e l d i n 
p a r t . That p o r t i o n w h i c h d e n i e d t h a t c l a i m a n t s u s t a i n e d a compensable i n j u r y on 
A p r i l 27, 1990 i s s e t a s i d e . That p o r t i o n which d e n i e d c l a i m a n t ' s c u r r e n t medi­
c a l s e r v i c e s and/or d i s a b i l i t y i s u p h e l d . I n l i e u o f t h e Refer e e ' s assessed 
a t t o r n e y f e e award, c l a i m a n t i s awarded a r e a s o n a b l e f e e f o r s e r v i c e s a t h e a r i n g 
and on Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f t h e A p r i l 27, 1990 i n j u r y , 
i n t h e amount o f $1,800, t o be p a i d by t h e s e l f - i n s u r e d employer. The rem a i n d e r 
o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LEONARD L. FETTER, Claimant 

WCB Case Nos. 90-18890 & 90-17823 
ORDER ON REVIEW 

Malagon, e t a l . , C l a i m a n t A t t o r n e y s 
C h a r l e s Cheek ( S a i f ) , Defense A t t o r n e y 

Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r w h i c h : (1) u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f a h e r n i a t e d d i s c on b e h a l f o f Bi-Mor S t a t i o n s ; 
(2) u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f c l a i m a n t ' s h e r n i a t e d d i s c on 
b e h a l f o f S t a r f i r e Lumber; and (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y 
f e e s a g a i n s t Bi-Mor f o r an a l l e g e d l y unreasonable d e n i a l . On r e v i e w , t h e i s s u e 
i s c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa­
t i o n . 

The R e f e r e e fo u n d t h e c r e d i b i l i t y o f t h e w i t n e s s e s t o be d e t e r m i n a t i v e o f 
t h e i s s u e o f c o m p e n s a b i l i t y . Based on h i s o b s e r v a t i o n s a t h e a r i n g , t h e Referee 
f o u n d one o f t h e defense w i t n e s s e s , Smith, t o be c r e d i b l e based on her demeanor 
and manner o f t e s t i f y i n g . 

C l a i m a n t contends t h a t t h e Referee i n c o r r e c t l y f o u n d c l a i m a n t ' s t e s t i m o n y 
t o be i n c o n s i s t e n t . C l a i m a n t a s s e r t s t h a t t h e Board can j u s t as e a s i l y f i n d t h e 
two d e f e n s e w i t n e s s e s t o be n o n - c r e d i b l e based on i n c o n s i s t e n t t e s t i m o n y . 

When t h e Re f e r e e makes s p e c i f i c f i n d i n g s on c r e d i b i l i t y based upon a t t i ­
t u d e , appearance and demeanor, g r e a t w e i g h t and d e f e r e n c e s h o u l d be g i v e n t o t h e 
Re f e r e e . Bush v. SAIF, 68 Or App 230, 233 (1984). However, we a r e n o t s t a t u t o ­
r i l y mandated t o accep t t h e Referee's c r e d i b i l i t y f i n d i n g s . E r c k v. Brown 
O l d s m o b i l e , 311 Or 519, 526 (19 9 1 ) . A f t e r our de novo r e v i e w o f t h e r e c o r d , we 
f i n d no rea s o n t o r e j e c t t h e Referee's c r e d i b i l i t y f i n d i n g . 

S m i t h t e s t i f i e d t h a t t h e day a f t e r t h e a l l e g e d i n j u r y , c l a i m a n t asked her 
t o t a k e o v e r h i s s h i f t because he had i n j u r e d h i s back. Smith t e s t i f i e d t h a t 
c l a i m a n t t o l d her he h u r t h i s back o u t i n t h e woods w h i l e c u t t i n g f i r e wood. 
The R e f e r e e f o u n d Smith c r e d i b l e based on her demeanor. We a l s o f i n d S m i t h 
c r e d i b l e . Smith a t t e n d e d t h e h e a r i n g under subpoena. The employer had f i r e d 
h e r because her t i l l was a d o l l a r s h o r t . Smith s t a t e d she d i d n o t t h i n k she had 
been t r e a t e d f a i r l y . Smith s t a t e d she was " p i s s e d " about b e i n g f i r e d . We con­
c l u d e , as d i d t h e Re f e r e e , t h a t Smith was a d i s i n t e r e s t e d w i t n e s s , who, i f any­
t h i n g had a rea s o n t o t e s t i f y u n f a v o r a b l y a g a i n s t t h e employer. 

We f i n d t h e t e s t i m o n y o f SAIF's w i t n e s s e s t o be b e l i e v a b l e and t h a t any 
a l l e g e d i n c o n s i s t e n c i e s o r c o n t r a d i c t i o n s i n t h e i r t e s t i m o n y a r e n o t s i g n i f i c a n t 
enough t o d e s t r o y t h e i r c r e d i b i l i t y . We conclude t h a t c l a i m a n t has f a i l e d t o 
meet h i s b u rden t o pr o v e t h a t h i s d i s c h e r n i a t i o n i s compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 8, 1991 i s a f f i r m e d . 
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C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M c W i l l i a m s ' o r d e r 
t h a t : (1) u p h e l d t h e s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f c l a i m a n t ' s h e r ­
n i a t e d lumbar d i s c c o n d i t i o n , d e g e n e r a t i v e d i s c d i s e a s e and d e g e n e r a t i v e a r t h r i ­
t i s ; and (2) d e c l i n e d t o address c l a i m a n t ' s c o n t e n t i o n o f e n t i t l e m e n t t o a d d i ­
t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y w i t h p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r 
t h e e m p loyer's a l l e g e d l y unreasonable f a i l u r e t o pay t e m p o r a r y d i s a b i l i t y com­
p e n s a t i o n . On r e v i e w , t h e i s s u e s are c o m p e n s a b i l i t y , t e m p o r a r y t o t a l d i s a b i l ­
i t y , and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t i s a 4 5 - y e a r - o l d m a c h i n i s t who has worked f o r t h e employer f o r 
o v e r 20 y e a r s . I n 1967, c l a i m a n t i n j u r e d h i s back i n a motor v e h i c l e a c c i d e n t . 
He was p l a c e d i n t r a c t i o n f o r 30 days and e x p e r i e n c e d back symptoms f o r s e v e r a l 
months, b u t made a r e c o v e r y . I n 1985, c l a i m a n t sought t r e a t m e n t f r o m t h e V e t e r ­
ans A d m i n i s t r a t i o n f o r a v a r i e t y o f problems t h a t i n c l u d e d d e g e n e r a t i v e d i s c 
d i s e a s e and a r t h r i t i s w i t h a s s o c i a t e d back and l e g p a i n . X-rays t a k e n i n 1986 
were i n t e r p r e t e d as showing "minor d e g e n e r a t i v e d i s e a s e ; o t h e r w i s e normal lumbar 
s p i n e . " (Ex. 1-3). I n 1987, a p h y s i c i a n suspected t h a t c l a i m a n t was s u f f e r i n g 
f r o m a low lumbar c o r d trauma. (Ex. 1-16). 

On October 25, 1989, c l a i m a n t i n j u r e d h i s low back a t work w h i l e moving 
p a r t s on a d r i l l p r e s s . He sought t r e a t m e n t from Dr. Damond, a c h i r o p r a c t o r , 
who d i a g n o s e d l u m b o s a c r a l s t r a i n w i t h s c i a t i c n e u r a l g i a . (Ex. 7 ) . A November 
14, 1989 MRI o f t h e l u m b o s a c r a l s p i n e showed d e g e n e r a t i v e d i s e a s e w i t h a s s o c i ­
a t e d d i s c b u l g i n g and Schmorl's nodes, b u t no e v i d e n c e o f h e r n i a t i o n o r n e r v e 
r o o t encroachment. (Ex. 4 ) . Claimant s u b s e q u e n t l y f i l e d a c l a i m f o r compensa­
t i o n , w h i c h t h e employer accepted as a n o n d i s a b l i n g i n j u r y . 

C l a i m a n t was examined by Dr. Woolpert, an independent m e d i c a l examiner, on 
J a n u a r y 17, 1990. No o b j e c t i v e f i n d i n g s o f impairment were fo u n d o t h e r t h a n r e ­
p o r t s o f b u t t o c k i r r i t a t i o n w i t h s t r a i g h t l e g r a i s i n g and l e f t c a l f decreased 
s e n s a t i o n . Dr. Woolpert diagnosed a l u m b o s a c r a l s t r a i n and d e g e n e r a t i v e d i s c 
d i s e a s e . (Ex. 1 2 ) . 

On F e b r u a r y 22, 1990, t h e employer i s s u e d a "back-up" d e n i a l o f t h e p r e v i ­
o u s l y a c c e p t e d c l a i m on t h e grounds t h a t c l a i m a n t had m i s r e p r e s e n t e d h i s c o n d i ­
t i o n when he f a i l e d t o d i s c l o s e h i s p r i o r low back problems. 

I n J u l y 1990, c l a i m a n t t r a n s f e r r e d h i s c a r e t o Dr. Johnson, M.D. S h o r t l y 
t h e r e a f t e r , c l a i m a n t had a second MRI scan t h a t was i n t e r p r e t e d as showing 
" d e g e n e r a t i v e d i s c d i s e a s e i n v i r t u a l l y a l l l e v e l s " w i t h "a more p r o m i n e n t b u l g e 
on t h e r i g h t a t t h e L4-5 l e v e l [ t h a t ] suggests a s m a l l h e r n i a t e d n u c l e u s p u l p o -
sus." (Ex 2 7 ) . F o l l o w i n g t h e MRI, Dr. Johnson p e r f o r m e d a complete p h y s i c a l on 
c l a i m a n t and d i a g n o s e d , among o t h e r t h i n g s , a h e r n i a t e d d i s c a t L4-5. (Ex. 2 8 ) . 

On August 17, 1990, c l a i m a n t was examined by Dr. Campagna, on r e f e r r a l 
f r o m Dr. Johnson. Based on a m e d i c a l h i s t o r y p r o v i d e d by c l a i m a n t , Dr. Campagna 
di a g n o s e d a p r o t r u d e d L4 d i s c t h a t he b e l i e v e d was secondary t o t h e October 1989 
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i n j u r y . He o f f e r e d no o p i n i o n as t o t h e s t a t u s o f t h e d e g e n e r a t i v e c o n d i t i o n , 
w h i c h he acknowledged p r e - d a t e d t h e 1989 i n j u r y . 

On August 24, 1990, Referee Brown i s s u e d an o r d e r f i n d i n g c l a i m a n t ' s low 
back s t r a i n compensable and s e t t i n g a s i d e t h e employer's F e b r u a r y 1990 "back-up" 
d e n i a l . The o r d e r remanded t h e c l a i m " f o r acceptance and payment o f compensa­
t i o n due." (Ex. 3 0 ) . On August 30, 1990, t h e employer a c c e p t e d t h e c l a i m as 
o r d e r e d and, w i t h t h e u n d e r s t a n d i n g t h a t c l a i m a n t had been r e l e a s e d t o r e g u l a r 
work as o f March 12, 1990, s u b m i t t e d t h e c l a i m f o r c l o s u r e . I t a l s o i s s u e d a 
p a r t i a l d e n i a l o f c l a i m a n t ' s h e r n i a t e d lumbar d i s c , lumbar d e g e n e r a t i v e d i s c 
d i s e a s e and d e g e n e r a t i v e a r t h r i t i s . (Ex. 3 2 ) . The f o l l o w i n g day, on August 3 1 , 
1990, t h e employer f i l e d a r e q u e s t f o r Board r e v i e w o f Referee Brown's o r d e r . 

On October 9, 1990, t h e Department i s s u e d a D e t e r m i n a t i o n Order f i n d i n g 
c l a i m a n t m e d i c a l l y s t a t i o n a r y on January 19, 1990, and aw a r d i n g t e m p o r a r y t o t a l 
d i s a b i l i t y t h r o u g h t h a t d a t e . The Department r e s c i n d e d t h a t D e t e r m i n a t i o n Order 
on O c t o b e r 24, 1990, however, e v i d e n t l y i n response t o Dr. Johnson's r e p o r t t h a t 
c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and t h a t he had been r e l e a s e d t o r e t u r n t o 
work o n l y on a t r i a l b a s i s . 

C l a i m a n t s u b s e q u e n t l y f i l e d a r e q u e s t f o r h e a r i n g , c h a l l e n g i n g t h e employ­
e r ' s August 30, 1990 p a r t i a l d e n i a l and see k i n g commencement o f t e m p o r a r y t o t a l 
d i s a b i l i t y . The h e a r i n g was convened on December 12, 1990. 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i ­
g a t i o n s a v i n g s c l a u s e c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , 
t h e c o m p e n s a b i l i t y and temporary t o t a l d i s a b i l i t y i s s u e s a r e n o t s u b j e c t t o a 
s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 
5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an absurd 
o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' 
compensation law. See Raymond J. Seebach, 43 Van N a t t a 2687 ( 1 9 9 1 ) ; I d a M. 
Walker, 43 Van N a t t a 1402 (19 9 1 ) . A c c o r d i n g l y , we t o o a n a l y z e t h i s m a t t e r under 
t h e law as amended, e f f e c t i v e J u l y 1, 1990. 

C o m p e n s a b i l i t y - H e r n i a t e d Disc 

The R e f e r e e fo u n d t h a t t h e h e r n i a t e d d i s c , w h i c h she e v i d e n t l y c l a s s i f i e d 
as a "consequence o f a compensable i n j u r y , " was n o t compensable because c l a i m a n t 
had f a i l e d t o p r o v e t h a t t h e October 1989 i n j u r y was t h e "major c o n t r i b u t i n g 
cause" o f h i s d i s a b i l i t y o r need f o r t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . We agree 
w i t h t h e R e f e r e e ' s u l t i m a t e c o n c l u s i o n , b u t o f f e r t h e f o l l o w i n g a n a l y s i s . 

As amended, ORS 65 6 . 0 0 5 ( 7 ) ( a ) p r o v i d e s , i n p e r t i n e n t p a r t : 

"A 'compensable i n j u r y ' i s an a c c i d e n t a l i n j u r y * * * a r i s i n g 
o u t o f and i n t h e course o f employment r e q u i r i n g m e d i c a l s e r v i c e s o r 
r e s u l t i n g i n d i s a b i l i t y o r de a t h ; an i n j u r y i s a c c i d e n t a l i f t h e r e ­
s u l t i s an a c c i d e n t , whether o r n o t due t o a c c i d e n t a l means, i f i t 
i s e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s , 
s u b j e c t t o t h e f o l l o w i n g l i m i t a t i o n s : 

"(A) No i n j u r y o r d i s e a s e i s compensable as a consequence o f 
a compensable i n j u r y u n l e s s t h e compensable i n j u r y i s t h e m a j o r 
c o n t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n . " Or Laws 1990 
( S p e c i a l S e s s i o n ) , ch. 2, 3. 
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Subsequent t o t h e Referee's o r d e r , we i s s u e d J u l i e K. G a s p e r i n o , 43 Van 
N a t t a 1151 ( 1 9 9 1 ) , i n w h i c h we c o n s t r u e d t h e phrase " c o n s e q u e n t i a l c o n d i t i o n " t o 
i n c l u d e o n l y c o n d i t i o n s t h a t a r i s e from c o n d i t i o n s p r e v i o u s l y deemed compens­
a b l e , as opposed t o c o n d i t i o n s t h a t a l l e g e d l y arose d i r e c t l y f r o m t h e i n j u r i o u s 
e v e n t . A c c o r d i n g l y , we h e l d t h a t t h e 1990 amendments t o t h e d e f i n i t i o n o f a 
compensable i n j u r y d i d n o t a f f e c t t h e s t a n d a r d o f c o m p e n s a b i l i t y f o r c o n d i t i o n s 
i n t r i n s i c a l l y r e l a t e d t o t h e u n d e r l y i n g compensable e v e n t . 

I n t h i s case, we c o n c l u d e t h a t c l a i m a n t ' s h e r n i a t e d d i s c i s n o t p r o p e r l y 
c l a s s i f i e d as a " c o n s e q u e n t i a l c o n d i t i o n " w i t h i n t h e meaning o f ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . C l a i m a n t seeks compensation f o r a c o n d i t i o n t h a t he a l l e g e s 
was d i r e c t l y caused by t h e October 1989 i n d u s t r i a l a c c i d e n t , r a t h e r t h a n as a 
"consequence" o f t h e compensable low back s t r a i n he s u s t a i n e d i n t h a t a c c i d e n t . 
T h e r e f o r e , i n o r d e r t o e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t need o n l y show t h a t 
t h e October 1989 a c c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s c h e r n i a ­
t i o n and need f o r m e d i c a l s e r v i c e s . 

N o n e t h e l e s s , a f t e r our r e v i e w o f t h e r e c o r d , we c o n c l u d e t h a t c l a i m a n t has 
f a i l e d t o c a r r y t h a t burden. Only two e x p e r t o p i n i o n s on m e d i c a l c a u s a t i o n were 
i n t r o d u c e d i n t h i s m a t t e r . Dr. Johnson, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , and Dr. 
Campagna, who examined c l a i m a n t i n August 1990, b o t h expressed t h e o p i n i o n t h a t 
c l a i m a n t ' s d i s c h e r n i a t i o n was r e l a t e d t o t h e October 1989 i n d u s t r i a l i n j u r y . 
B o t h p h y s i c i a n s , however, f a i l t o e x p l a i n why t h e November 1989 MRI scan f a i l e d 
t o r e v e a l a d i s c h e r n i a t i o n l e s s t h a n a month a f t e r t h a t i n j u r y . As n o t e d by 
t h e R e f e r e e , t h e r a d i o l o g i s t who i n t e r p r e t e d t h e scan e x p r e s s l y n o t e d t h a t 
" t h e r e i s no s i g n o f h e r n i a t i o n . " (Ex. 4 ) . Yet, i n r e n d e r i n g t h e i r r e s p e c t i v e 
o p i n i o n s , n e i t h e r p h y s i c i a n addressed t h i s r e l e v a n t and o b v i o u s o m i s s i o n . I n 
l i g h t o f c l a i m a n t ' s e x t e n s i v e d e g e n e r a t i v e d i s c d i s e a s e w i t h a s s o c i a t e d degener­
a t i v e a r t h r i t i c changes, we f i n d t h a t t h e p h y s i c i a n s ' f a i l u r e t o address t h i s 
i s s u e d e t r a c t s f r o m t h e r e l i a b i l i t y o f t h e i r o p i n i o n s . A c c o r d i n g l y , we f i n d 
n e i t h e r o p i n i o n p e r s u a s i v e and g i v e them l i t t l e w e i g h t . See Somers v. SAIF, 77 
Or App 259 ( 1 9 8 6 ) . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d t h a t t h e r e c o r d c o n t a i n s i n s u f f i ­
c i e n t m e d i c a l e v i d e n c e t o e s t a b l i s h t h a t c l a i m a n t ' s October 1989 w o r k - r e l a t e d 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g f a c t o r t o h i s h e r n i a t e d d i s c c o n d i t i o n . 
A c c o r d i n g l y , we a f f i r m t h e Referee's d e t e r m i n a t i o n u p h o l d i n g t h e employer's 
d e n i a l . 

C o m p e n s a b i l i t y - D e g e n e r a t i v e D i s c Disease and D e g e n e r a t i v e A r t h r i t i s 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e and d e g e n e r a t i v e a r t h r i t i s , as s e t f o r t h i n 
t h e R e f e r e e ' s o r d e r . 

E n t i t l e m e n t t o Temporary T o t a l D i s a b i l i t y 

C l a i m a n t contends t h a t he i s e n t i t l e d t o t emporary t o t a l d i s a b i l i t y com­
p e n s a t i o n f o r h i s low back s t r a i n and t h a t t h e employer has u n r e a s o n a b l y r e ­
s i s t e d t h e payment o f such b e n e f i t s . He c i t e s Referee Brown's August 24, 1990 
O p i n i o n and O rder, w h i c h found t h a t t h e low back s t r a i n was compensable and d i ­
r e c t e d t h e employer t o pay any compensation due. The employer, however, f i l e d a 
r e q u e s t f o r Board r e v i e w o f t h a t o r d e r on August 31 , 1990. C o n s e q u e n t l y , i t was 
e n t i t l e d t o s t a y t h e payment o f compensation appealed under ORS 656.313. See 
Raymond J. Seebach, supra. 

C l a i m a n t n e x t contends t h a t , n o t w i t h s t a n d i n g t h e r e q u e s t f o r r e v i e w , t h e 
employer was r e q u i r e d t o pay any temporary t o t a l d i s a b i l i t y b e n e f i t s t h a t ac­
c r u e d f r o m t h e d a t e o f t h e appealed o r d e r . We agree. See ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) ( A ) . 
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We must d e t e r m i n e , t h e r e f o r e , whether c l a i m a n t was e n t i t l e d t o r e c e i v e t e m p o r a r y 
d i s a b i l i t y compensation from August 24, 1990. 

Temporary t o t a l d i s a b i l i t y b e n e f i t s are awarded t o r e p l a c e wages l o s t as a 
r e s u l t o f t e m p o r a r y d i s a b i l i t y . C u t r i q h t v. Weyerhaeuser Co., 299 Or 290 
( 1 9 8 5 ) . A c l a i m a n t i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y compensation f o r 
t h a t p e r i o d o f t i m e , p r i o r t o becoming m e d i c a l l y s t a t i o n a r y , when he i s u n a b l e 
t o work as t h e r e s u l t o f a compensable i n j u r y . Soledad F l o r e s , 43 Van N a t t a 
2504 ( 1 9 9 1 ) . 

The p r i m a r y m e d i c a l evidence on t h i s i s s u e comes fr o m Dr. Johnson and Dr. 
W o o l p e r t . On October 16, 1990, Dr. Johnson i n d i c a t e d t h a t , i n h i s o p i n i o n , 
c l a i m a n t ' s lumber s t r a i n was n o t m e d i c a l l y s t a t i o n a r y and t h a t he had n o t been 
r e l e a s e d t o work. On t h e o t h e r hand, Dr. Woolpert expressed t h e o p i n i o n t h a t 
c l a i m a n t ' s s t r a i n had l o n g s i n c e r e s o l v e d and t h a t any c u r r e n t d i s a b i l i t y was 
most l i k e l y caused by c l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e d i s c d i s e a s e . 

When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we g i v e g r e a t e r w e i g h t t o 
t h o s e o p i n i o n s t h a t a r e b o t h w e l l reasoned and based on complete i n f o r m a t i o n . 
Somers v. SAIF, supra. A f t e r our r e v i e w o f t h e r e c o r d , we f i n d t h a t o n l y Dr. 
W o o l p e r t ' s o p i n i o n meets b o t h c r i t e r i a and, a c c o r d i n g l y , g i v e i t t h e most 
w e i g h t . We a r e n o t persuaded by Dr. Johnson's o p i n i o n , because i t i s c o n c l u s o r y 
and n o t t h o r o u g h l y e x p l a i n e d . He o f f e r s no e x p l a n a t i o n why c l a i m a n t ' s lumbar 
s t r a i n r e mains n o n s t a t i o n a r y a f t e r a year o f t r e a t m e n t and does n o t d i s t i n g u i s h 
between d i s a b i l i t y f o r c l a i m a n t ' s lumbar s t r a i n and d i s a b i l i t y f o r h i s noncom-
pe n s a b l e d e g e n e r a t i v e d i s c d i s e a s e o r d e g e n e r a t i v e a r t h r i t i s . C o n s e q u e n t l y , we 
a f f o r d i t l i t t l e w e i g h t . 

I n c o n t r a s t , Dr. W o o lpert's o p i n i o n i s w e l l reasoned and p e r s u a s i v e . He 
e x p l a i n e d t h a t , i n January 1990, c l a i m a n t ' s low back s t r a i n was n o t m e d i c a l l y 
s t a t i o n a r y . A t t h a t t i m e , however, he t h o u g h t t h a t c l a i m a n t w o u ld soon become 
m e d i c a l l y s t a t i o n a r y a f t e r he r e c e i v e d t h e a d d i t i o n a l s t r e n g t h e n i n g and t h e r a p y 
a t t h e P a c i f i c I n s t i t u t e o f R e h a b i l i t a t i o n . He f u r t h e r e x p l a i n e d t h a t any a d d i ­
t i o n a l t r e a t m e n t o r d i s a b i l i t y t h e r e a f t e r would be r e l a t e d t o c l a i m a n t ' s under­
l y i n g d e g e n e r a t i v e d i s c d i s e a s e , adding t h a t s o f t t i s s u e s p r a i n s u s u a l l y r e s o l v e 
w i t h i n s i x months. 

A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h t h a t , as a r e s u l t o f h i s compensable low back s t r a i n , he was t e m p o r a r ­
i l y d i s a b l e d f o r t h e p e r i o d a f t e r August 24, 1990, t h e d a t e o f t h e p r i o r r e f ­
e r e e ' s o r d e r , up t o December 12, 1990, t h e d a t e o f t h e r e c e n t h e a r i n g . Inasmuch 
as no compensation has accrued, t h e r e was no unreasonable r e s i s t a n c e t o t h e pay­
ment o f compensation f o r which a p e n a l t y may be assessed. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 11, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL A. JAQUAY, Claimant 

WCB Case No. 90-19632 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members en banc. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r t h a t : (1) s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e c l a i m f o r d i a g n o s t i c s e r v i c e s ; and (2) 
awarded c l a i m a n t an assessed f e e o f $2,500 f o r h i s c o u n s e l ' s s e r v i c e s i n o v e r ­
t u r n i n g t h e d e n i a l . I n h i s respondent's b r i e f , c l a i m a n t renews h i s m o t i o n t o 
s t r i k e two e x h i b i t s from t h e r e c o r d . On r e v i e w , t h e i s s u e s a r e a d m i s s i b i l i t y o f 
e v i d e n c e , m e d i c a l s e r v i c e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

On November 7, 1989, c l a i m a n t compensably i n j u r e d h i s l e f t knee i n a work-
r e l a t e d motor v e h i c l e a c c i d e n t . He i m m e d i a t e l y sought t r e a t m e n t a t a l o c a l 
emergency room, where he was diagnosed as h a v i n g a l e f t knee c o n t u s i o n . X-rays 
p r o v e d n e g a t i v e , and c l a i m a n t r e c e i v e d c o n s e r v a t i v e t r e a t m e n t . 

C l a i m a n t c o n t i n u e d t o complain o f knee p a i n and sought t r e a t m e n t from Dr. 
Mandiberg, an o r t h o p e d i s t , d u r i n g l a t e 1989 and e a r l y 1990. Dr. Mandiberg n o t e d 
s e v e r a l i n c o n s i s t e n c i e s i n c l a i m a n t ' s symptoms and s t a t e d t h a t he had "a r e a l 
h a r d t i m e b e l i e v i n g [ t h a t c l a i m a n t was] i n j u r e d s i g n i f i c a n t l y . " (Ex. 1 1 ) . 

On June 19, 1990, c l a i m a n t was examined by Dr. Logan, an o r t h o p e d i c s u r ­
geon, a t t h e o f f i c e s o f t h e O r t h o p a e d i c C o n s u l t a n t s . Dr. Logan f o u n d l i t t l e 
e v i d e n c e o f an e x i s t i n g knee i n j u r y and b e l i e v e d t h a t c l a i m a n t was o v e r r e a c t i n g 
t o t h e s t i m u l i d u r i n g e x a m i n a t i o n . He concluded t h a t , i n h i s o p i n i o n , " t h e r e 
was n o t h i n g f r o m a n e u r o l o g i c o r o r t h o p e d i c p o i n t o f vi e w t o t r e a t f u r t h e r a t 
t h i s t i m e . " (Ex. 13-5). 

On June 22, 1990, c l a i m a n t sought t r e a t m e n t from Dr. E i d e n b e r g , an o r t h o ­
p e d i s t , who recommended p h y s i c a l t h e r a p y f o r c l a i m a n t ' s c o n t i n u e d l e f t knee 
p a i n . C l a i m a n t d i d n o t b e l i e v e t h e t h e r a p y would be b e n e f i c i a l and d e c l i n e d t h e 
t r e a t m e n t . 

On J u l y 19, 1990, a D e t e r m i n a t i o n Order i s s u e d , a w a r d i n g c l a i m a n t 2 p e r ­
c e n t s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r t h e l o s s o f use o f h i s l e f t 
knee. C l a i m a n t was deemed m e d i c a l l y s t a t i o n a r y on June 19, 1990. 

On August 20, 1990, c l a i m a n t c o n s u l t e d Dr. Brenneke, an o r t h o p e d i s t , f o r 
c o n t i n u e d l e f t knee p a i n . Dr. Brenneke diagnosed i n t e r n a l derangement o f t h e 
knee and recommended a d i a g n o s t i c a r t h r o s c o p y . He b e l i e v e d t h a t c l a i m a n t ' s 
symptoms were c o n s i s t e n t w i t h c e r t a i n i n j u r i e s t h a t a r e n o t e a s i l y d e t e c t e d by 
an x - r a y o r MRI scan. The i n s u r e r d e n i e d t h e r e q u e s t , a s s e r t i n g t h a t t h e need 
f o r t r e a t m e n t was u n r e l a t e d t o c l a i m a n t ' s compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

B e f o r e p r o c e e d i n g w i t h our r e v i e w , we not e t h a t a h e a r i n g was p r e v i o u s l y 
h e l d t o d e t e r m i n e t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t knee c o n d i t i o n . I n a 
May 18, 1990 O p i n i o n and Order, t h e p r i o r Referee found t h e i n j u r y compensable 
and s e t a s i d e t h e i n s u r e r ' s d e n i a l . On March 27, 1991, we i s s u e d an Order on 
Review, w h i c h a f f i r m e d and adopted t h e p r i o r Referee's o r d e r . 
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An i n i t i a l i s s u e r a i s e d by c l a i m a n t i s t h e a d m i s s i b i l i t y o f two s u r v e i l ­
l a n c e v i d e o t a p e s , w h i c h were a d m i t t e d i n t o t h e r e c o r d as e x h i b i t s 19 and 20. 
A f t e r e x a m i n i n g t h e e x h i b i t s , we conclude t h a t , a l t h o u g h we a r e n o t c o n v i n c e d 
t h a t t h e y impeached c l a i m a n t , we f i n d t h a t t h e i n s u r e r , i n good f a i t h , o f f e r e d 
them f o r t h e purposes o f impeachment and we agree w i t h t h e R eferee t h a t t h e y a r e 
a d m i s s i b l e on t h a t b a s i s . 

M e d i c a l S e r v i c e s - J u r i s d i c t i o n 

A t h r e s h o l d i s s u e , which i s n o t addressed by e i t h e r p a r t y , i s whether we 
have j u r i s d i c t i o n t o r e s o l v e t h i s m e d i c a l t r e a t m e n t d i s p u t e under t h e 1990 
amendments t o t h e w o r k e r s ' compensation law. Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2. S p e c i f i c a l l y , we must de c i d e whether t h e t r e a t m e n t a t i s s u e here i s sub­
j e c t t o t h e p r o c e d u r e s e t f o r t h i n ORS 656.327, so t h a t o r i g i n a l j u r i s d i c t i o n 
o v e r t h i s m a t t e r r e s t s w i t h t h e D i r e c t o r r a t h e r t h a n t h e H e a r i n g s D i v i s i o n . ORS 
6 5 6 . 7 0 4 ( 3 ) ; see S t a n l e y Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) . As r e l e v a n t , ORS 
656.327 p r o v i d e s a p r o c e d u r e f o r t h e r e s o l u t i o n o f d i s p u t e s c o n c e r n i n g t r e a t m e n t 
t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f 
[ a d m i n i s t r a t i v e ] r u l e s . " 

Here, t h e i n s u r e r d e n i e d t h e d i a g n o s t i c p r o c e d u r e on t h e g r o u n d t h a t t h e 
need f o r t h e p r o c e d u r e was n o t r e l a t e d t o t h e compensable i n j u r y . I n t h i s r e ­
g a r d , ORS 656.245(1) r e q u i r e s t h a t an i n s u r e r o r s e l f - i n s u r e d employer p r o v i d e 
m e d i c a l s e r v i c e s " f o r c o n d i t i o n s r e s u l t i n g from t h e [compensable] i n j u r y . " 
(Emphasis s u p p l i e d . ) Thus, t h i s d i s p u t e concerns t h e q u e s t i o n w h e t h e r , p u r s u a n t 
t o ORS 6 5 6 . 2 4 5 ( 1 ) , t h e need f o r t h e proposed d i a g n o s t i c s e r v i c e i s c a u s a l l y r e ­
l a t e d t o t h e compensable i n j u r y . The i s s u e here i s n o t t h e a p p r o p r i a t e n e s s o f 
t h e t r e a t m e n t under ORS 656.327(1). Inasmuch as t h e r e i s no o t h e r p r o c e d u r e 
p r o v i d e d by ORS Chapter 656 f o r r e s o l v i n g d i s p u t e s c o n c e r n i n g t h e c a u s a l r e l a ­
t i o n s h i p i s s u e , we h o l d t h a t such d i s p u t e s are " m a t t e r s c o n c e r n i n g a c l a i m " over 
w h i c h we have o r i g i n a l j u r i s d i c t i o n . See ORS 656.704(3). 

T h i s c o n c l u s i o n i s s u p p o r t e d by t h e l e g i s l a t i v e h i s t o r y . As we n o t e d i n 
Meyers, s u p r a , a member o f t h e Governor's Workers' Compensation Labor-Management 
A d v i s o r y Committee t e s t i f i e d t h a t t h e purpose o f t h e amendments t o ORS 656.327 
and 656.704 was t o remove q u e s t i o n s c o n c e r n i n g t h e r e a s o n a b l e n e s s and n e c e s s i t y 
o f m e d i c a l t r e a t m e n t from t h e l i t i g a t i o n process and a l l o w such d e c i s i o n s t o be 
made by a p h y s i c i a n r a t h e r t h a n a r e f e r e e . See M i n u t e s , I n t e r i m S p e c i a l Commit­
t e e on Workers' Compensation, May 3, 1990, Tape 3, Side A a t 75. There i s no 
s u g g e s t i o n i n t h e l e g i s l a t i v e h i s t o r y t h a t i t was t h e i n t e n t o f t h e l e g i s l a t u r e 
t o remove c a u s a l r e l a t i o n s h i p q u e s t i o n s from t h e l i t i g a t i o n p r o c e s s . A c c o r d ­
i n g l y , we c o n c l u d e t h a t we p r o p e r l y have j u r i s d i c t i o n o f t h i s m e d i c a l t r e a t m e n t 
d i s p u t e . 

M e d i c a l S e r v i c e s - The M e r i t s 

The R e f e r e e f i r s t f ound c l a i m a n t c r e d i b l e based on demeanor. We d e f e r t o 
t h a t f i n d i n g . Humphrey v. SAIF, 58 Or App 360 ( 1 9 8 2 ) . The R e f e r e e t h e n con­
c l u d e d t h a t t h e proposed a r t h r o s c o p y i s compensable, f i n d i n g t h a t c l a i m a n t ' s 
compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f h i s c u r r e n t need f o r 
t r e a t m e n t . We agree. 

An i n j u r e d w orker i s e n t i t l e d t o m e d i c a l s e r v i c e s " f o r such p e r i o d as t h e 
n a t u r e o f t h e i n j u r y o r t h e process o f r e c o v e r y r e q u i r e s , i n c l u d i n g such m e d i c a l 
s e r v i c e s as may be r e q u i r e d a f t e r a d e t e r m i n a t i o n o f permanent d i s a b i l i t y . " ORS 
6 5 6 . 2 4 5 ( 1 ) ( a ) . A d i a g n o s t i c s e r v i c e , such as t h e proposed a r t h r o s c o p y , i s com­
p e n s a b l e i f t h e need f o r t h e s e r v i c e i s r e l a t e d t o t h e compensable i n j u r y ' . 
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Brooks v. D & R Timber, 55 Or App 688, 692 ( 1 9 8 2 ) ; P r i s c i l l a J. B o s l e v , 43 Van 
N a t t a 380 ( 1 9 9 1 ) . 

I n t h i s case, c l a i m a n t c r e d i b l y t e s t i f i e d t h a t he has p a i n on t h e t o p and 
l e f t s i d e o f h i s knee, t h a t h i s symptoms i n c r e a s e w i t h c r a w l i n g , c l i m b i n g and 
heavy l i f t i n g , and t h a t h i s symptoms have n o t s i g n i f i c a n t l y changed s i n c e h i s 
compensable i n j u r y . He has c o n s u l t e d s e v e r a l p h y s i c i a n s f o r h i s p e r s i s t e n t knee 
symptomology, b u t has r e c e i v e d l i t t l e r e l i e f f rom c o n s e r v a t i v e t r e a t m e n t . I n 
August 1990, he c o n s u l t e d Dr. Brenneke, who n o t e d l o s s o f m o t i o n i n e x t e n s i o n 
and s l i g h t l o s s o f f l e x i o n i n t h e knee. A f t e r a r e v i e w o f c l a i m a n t ' s m e d i c a l 
r e c o r d , Dr. Brenneke b e l i e v e d t h a t t h e e x a c t d i a g n o s i s o f c l a i m a n t ' s c o n d i t i o n 
was y e t u n d e t e r m i n e d and proposed t o p e r f o r m a d i a g n o s t i c a r t h r o s c o p y . He ex­
p l a i n e d t h e s p e c i f i c need f o r t h e d i a g n o s t i c p rocedure as f o l l o w s : 

"The need f o r a d i a g n o s t i c a r t h r o s c o p y would be t o e v a l u a t e t h e i n s i d e o f 
t h e knee. MRI's have a f a i r l y good r a t e o f d i a g n o s t i c a c c u r a c y , y e t t h e r e are a 
number o f f i n d i n g s t h a t t h e MRI w i l l n o t f i n d such as a r t i c u l a r c a r t i l a g e d i s ­
ease and some m e n i s c a l t e a r s . T h i s c o u l d c e r t a i n l y l e a d t o t h e t r o u b l e s t h a t 
[ c l a i m a n t ] i s d e s c r i b i n g . O t h e r w i s e , I have no o t h e r t r e a t m e n t f o r him. He has 
had p h y s i c a l t h e r a p y and a l l o t h e r m o d a l i t i e s , and t h e y have n o t been success­
f u l . " (Ex. 1 8 ) . 

Based on t h a t r e p o r t , as w e l l as t h e evidence c i t e d above, we c o n c l u d e 
t h a t c l a i m a n t has e s t a b l i s h e d t h a t t h e need f o r t h e a r t h r o s c o p y i s m a t e r i a l l y 
r e l a t e d t o t h e compensable i n j u r y . A c c o r d i n g l y , we a f f i r m t h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r s e t t i n g a s i d e t h e i n s u r e r ' s d e n i a l . 

I n r e a c h i n g our d e c i s i o n , we n o t e t h a t t h e i n s u r e r appears t o c h a l l e n g e 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s knee c o n d i t i o n , a s s e r t i n g t h a t proposed t r e a t ­
ment i s n o t compensable "because t h e e x i s t e n c e o f a c o n t i n u i n g i n j u r y t o c l a i m ­
a n t ' s knee had l o n g s i n c e ceased t o be s u p p o r t e d by an o b j e c t i v e f i n d i n g s , i f 
such f i n d i n g s e v e r t r u l y e x i s t e d . " (App. b r i e f a t 2 ) . I t r e l i e s on r e p o r t s 
s u b m i t t e d by Dr. Mandiberg and Dr. Logan, who b o t h n o t e d " f u n c t i o n a l " components 
t o c l a i m a n t ' s symptoms and found l i t t l e e vidence o f an e x i s t i n g knee i n j u r y . 
(Exs. 1 1 , 1 3 ) . 

We a r e n o t persuaded by t h e i n s u r e r ' s argument. F i r s t , t h e c o m p e n s a b i l i t y 
o f c l a i m a n t ' s knee c o n d i t i o n i s n o t a t i s s u e . That i s s u e was l i t i g a t e d b e f o r e 
t h e p r i o r R e f e r e e , who found o b j e c t i v e evidence t h a t c l a i m a n t s u s t a i n e d a com­
p e n s a b l e i n j u r y . Second, a D e t e r m i n a t i o n Order, w h i c h i s s u e d a f t e r t h e r e p o r t s 
f i l e d by Dr. Mandiberg and Dr. Logan, e s t a b l i s h e d as a m a t t e r o f law t h a t c l a i m ­
a n t s u s t a i n e d a p e r m a n e n t l y d i s a b l i n g i n j u r y as a consequence o f t h e compensable 
i n j u r y . C o n s e q u e n t l y , we g i v e l i t t l e w e i g h t t o t h e i r o p i n i o n s . 

A t t o r n e y Fees 

The R e f e r e e awarded c l a i m a n t a $2,500 a t t o r n e y f e e , t o be p a i d by t h e i n ­
s u r e r , f o r h i s c o u n s e l ' s s e r v i c e s i n o v e r t u r n i n g t h e d e n i a l . On r e v i e w , t h e i n ­
s u r e r c o n t e n d s t h a t t h e a t t o r n e y f e e awarded was e x c e s s i v e under t h e c i r c u m ­
s t a n c e s . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $2,500 a d e q u a t e l y compensates c l a i m a n t ' s coun­
s e l ' s e f f o r t s a t h e a r i n g . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e r e c o r d ) , t h e com­
p l e x i t y o f t h e i s s u e p r e s e n t e d , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . Based 
on s i m i l a r c o n s i d e r a t i o n s , we f i n d t h a t $1,000 i s a r e a s o n a b l e assessed f e e f o r 
c l a i m a n t ' s c o u n s e l ' s e f f o r t s i n d e f e n d i n g on t h e i s s u e o f m e d i c a l s e r v i c e s on 
Board r e v i e w . We f u r t h e r n o t e t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e 
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f o r d e f e n d i n g on t h e a t t o r n e y f e e i s s u e . Dotson v. Bohemia, I n c . , 80 Or App 233 
( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 3, 1991 i s a f f i r m e d . For s e r v i c e s r e n ­
d e r e d on Board r e v i e w , c l a i m a n t i s awarded a re a s o n a b l e a t t o r n e y f e e o f $1,000, 
t o be p a i d by t h e i n s u r e r . 

J a n u a r y 3 1 , 1992 C i t e as 44 Van N a t t a 176 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CARL J . JOHNSON, Claimant 
WCB Case No. 90-21860 

ORDER ON REVIEW 
Stunz, e t a l . , Claimant A t t o r n e y s 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Peterson's o r d e r t h a t s e t a s i d e i t s 
p a r t i a l d e n i a l o f c l a i m a n t ' s low back c o n d i t i o n . On r e v i e w , t h e i s s u e i s com­
p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " as supplemented. 

By l a t e 1989, f o l l o w i n g h i s November 1988 lumbar l a m i n e c t o m i e s and 
l u m b o s a c r a l f u s i o n , c l a i m a n t was f u n c t i o n i n g q u i t e w e l l . He had r e t u r n e d t o 
f u l l - t i m e l i g h t d u t y work and, as he had missed no t i m e f r o m work, was g o i n g t o 
b i d f o r a h e a v i e r j o b . He had resumed h i s p r e o p e r a t i v e l e v e l o f s o c i a l and 
r e c r e a t i o n a l a c t i v i t i e s . 

Dr. Johnson examined c l a i m a n t on January 18, 1990 and n o t e d l u m b o s a c r a l 
s p i n e and r i g h t i l i a c s p i n e t e n d e r n e s s w i t h s i g n i f i c a n t l y i n c r e a s e d l u m b o s a c r a l 
p a i n . A c c o r d i n g l y , he diagnosed a lu m b o s a c r a l s t r a i n i n a d d i t i o n t o c l a i m a n t ' s 
p s e u d o a r t h r o s i s . 

I n dependent c o n s u l t i n g p h y s i c i a n s Drs. G i e s t and Watson examined c l a i m a n t 
on October 16, 1990. They n o t e d markedly r e s t r i c t e d ranges o f m o t i o n , a s l i g h t 
l e f t l i m p , a t r o p h y o f t h e l e f t t h i g h and c a l f , and diagnosed a l u m b o s a c r a l 
s t r a i n o c c u r r i n g January 1990. 

Due t o t h e January 1990 i n j u r y which d i s r u p t e d t h e s t a b i l i t y o f h i s 
p s e u d o a r t h r o s i s , c l a i m a n t i s unable t o r e t u r n t o h i s a t - i n j u r y j o b and i s 
s e v e r e l y r e s t r i c t e d i n h i s l e v e l o f s o c i a l and r e c r e a t i o n a l f u n c t i o n i n g . 

C l a i m a n t f i l e d h i s r e q u e s t f o r h e a r i n g on December 6, 1990; t h e h e a r i n g 
was h e l d on March 19, 1991. 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r 
May 1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
"s a v i n g s c l a u s e " c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e 
m a t t e r a t i s s u e i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
a p p l i c a b i l i t y p r o v i s i o n . See, e.g., 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 
amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e 
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purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van 
N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we t o o an a l y z e t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

T u r n i n g t o t h e m e r i t s o f t h e c l a i m , t h e Referee fo u n d t h e i n d u s t r i a l a c c i ­
d e n t o f Ja n u a r y 1990 was t h e cause o f c l a i m a n t ' s l u m b o s a c r a l s t r a i n and t h e ma­
j o r c o n t r i b u t i n g cause o f t h e worsening o f h i s p s e u d o a r t h r o s i s and c u r r e n t need 
f o r m e d i c a l t r e a t m e n t . A c c o r d i n g l y , r e l y i n g on ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , he s e t 
a s i d e t h e i n s u r e r ' s d e n i a l . We agree, and adopt t h e Referee's r e a s o n i n g and 
c o n c l u s i o n , w i t h t h e e x c e p t i o n o f t h e f o u r t h sentence i n t h e f i r s t f u l l p a r a ­
g r a p h on page t h r e e , as supplemented. 

On r e v i e w , t h e i n s u r e r argues t h a t t h e Referee s h o u l d n o t have r e l i e d on 
x - r a y f i n d i n g s , w h i c h r e f l e c t c l a i m a n t ' s 1988 la m i n e c t o m i e s and f u s i o n , as ob­
j e c t i v e m e d i c a l e v i d e n c e o f a worsening o f c l a i m a n t ' s low back c o n d i t i o n a f t e r 
t h e J a n u a r y 9, 1990 a c c i d e n t . We agree. However, we do n o t agree w i t h t h e i n ­
s u r e r ' s i m p l i e d c o n t e n t i o n t h a t t h e r e a r e , t h e r e f o r e , no o b j e c t i v e f i n d i n g s sub­
s t a n t i a t i n g a w o r s e n i n g o f c l a i m a n t ' s low back c o n d i t i o n . " O b j e c t i v e f i n d i n g s " 
i n s u p p o r t o f m e d i c a l e v i d e n c e i n c l u d e " d i a g n o s t i c e v i d e n c e s u b s t a n t i a t e d by 
c l i n i c a l f i n d i n g s . " ORS 656.005(19). Here, Dr. Johnson n o t e d t e n d e r n e s s o f t h e 
l u m b o s a c r a l s p i n e and r i g h t i l i a c s p i n e w i t h s i g n i f i c a n t l y i n c r e a s e d l u m b o s a c r a l 
p a i n , and di a g n o s e d a l u m b o s a c r a l s t r a i n . Moreover, Drs. G i e s t and Watson con­
c u r t h a t c l a i m a n t s u s t a i n e d a lu m b o s a c r a l s t r a i n i n January 1990. Because 
Drs. Johnson, G i e s t and Watson have d e t e r m i n e d , based on t h e i r e x a m i n a t i o n s , 
t h a t c l a i m a n t s u s t a i n e d a lu m b o s a c r a l s t a i n , t h e i r r e p o r t s c o n s t i t u t e m e d i c a l 
e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . See, e.g., Suzanne R o b e r t s o n , 43 Van 
N a t t a 1505 ( 1 9 9 1 ) . A c c o r d i n g l y , we t o o f i n d c l a i m a n t ' s l u m b o s a c r a l s t r a i n com­
p e n s a b l e . See Mark N. Wied l e , 43 Van N a t t a 855 (19 9 1 ) . 

ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , however, l i m i t s t h e compensation t o w h i c h a worker 
may be e n t i t l e d i n a compensable i n j u r y c l a i m . Under t h a t p r o v i s i o n , a worker 
who s u f f e r s a compensable i n j u r y , y e t who a l s o s u f f e r s f r o m a p r e e x i s t i n g c o n d i ­
t i o n o r d i s e a s e t h a t combines w i t h t h e i n j u r y t o cause o r p r o l o n g d i s a b i l i t y , 
w i l l be compensated f o r d i s a b i l i t y and t r e a t m e n t o n l y i f t h e compensable i n j u r y 
i s t h e m a j o r c o n t r i b u t i n g cause o f t h e d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . 
See Bahman M. N a z a r i , 43 Van N a t t a 2368 (1991). 

W i t h o u t any e x p l a n a t i o n o r d i s c u s s i o n , Drs. G i e s t and Watson o p i n e t h a t 
c l a i m a n t ' s p r e e x i s t i n g p s e u d o a r t h r o s i s , r a t h e r t h a n t h e January 1990 i n d u s t r i a l 
i n j u r y , i s t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t low back c o n d i t i o n 
and need f o r t r e a t m e n t . We do n o t f i n d t h e i r c u r s o r y and u n e x p l a i n e d c o n c l u s i o n 
t o be p e r s u a s i v e . See Moe v. C e i l i n g Systems, 44 Or App 429 ( 1 9 8 0 ) . 

Dr. Johnson has t r e a t e d c l a i m a n t c o n t i n u o u s l y s i n c e h i s p r i o r l a m i n e c ­
t o m i e s and f u s i o n , and o r i g i n a l l y diagnosed c l a i m a n t ' s p s e u d o a r t h r o s i s c o n d i ­
t i o n . When he examined c l a i m a n t a f t e r t h e January 1990 a c c i d e n t , Dr. Johnson 
e x p r e s s e d c o n c e r n t h a t t h e trauma o f c l a i m a n t ' s f a l l c o u l d d i s r u p t t h e s t a b i l i t y 
o f h i s p s e u d o a r t h r o s i s . Based on c l a i m a n t ' s i n c r e a s e d and u n c o n t r o l l e d back 
p a i n and d e c r e a s i n g work t o l e r a n c e , y e t normal n e u r o l o g i c a l e x a m i n a t i o n s , t h e 
d o c t o r has c o n c l u d e d c l a i m a n t has mechanical back p a i n due t o d e s t a b i l i z a t i o n o f 
h i s p s e u d o a r t h r o s i s . We f i n d Dr. Johnson's w e l l - r e a s o n e d o p i n i o n t o be p e r s u a ­
s i v e . Somers v. SAIF, 77 Or App 259, 262 (1 9 8 6 ) ; see Hammons v. P e r i n i Corp., 
43 Or App 299, 302 (1 9 7 9 ) . 

F i n a l l y , we f i n d no m e r i t t o t h e i n s u r e r ' s argument t h a t because, 
c l a i m a n t ' s noncompensable h e a r t c o n d i t i o n r e n d e r s him an u n s u i t a b l e c a n d i d a t e 
f o r s u r g e r y t o c o r r e c t h i s p s e u d o a r t h r o s i s , t h e compensable i n j u r y o f Jan­
u a r y 1990 d i d n o t "cause a need f o r m e d i c a l t r e a t m e n t o f c l a i m a n t ' s back." 
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C o n s e q u e n t l y , we f u r t h e r f i n d t h a t c l a i m a n t has pro v e n by a preponderance 
o f t h e e v i d e n c e t h a t t h e compensable January 1990 i n j u r y was and remains t h e 
m a j o r c o n t r i b u t i n g cause o f h i s c u r r e n t back c o n d i t i o n and need f o r m e d i c a l 
t r e a t m e n t . See Bahman M. N a z a r i , supra. A c c o r d i n g l y , we agree t h a t L i b e r t y ' s 
p a r t i a l d e n i a l o f c l a i m a n t ' s low back c o n d i t i o n s h o u l d be s e t a s i d e i n i t s 
e n t i r e t y . 

Because t h e i n s u r e r i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s ­
a l l o w e d o r reduc e d compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i ­
t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a ­
s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s 
$900, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u ­
l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e , t h e t i m e d e v o t e d t o t h e case as 
r e p r e s e n t e d by c l a i m a n t ' s s t a t e m e n t o f s e r v i c e s , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 25, 1991 i s a f f i r m e d . For s e r v i c e s on r e ­
v i e w , c l a i m a n t ' s c o u n s e l i s awarded a rea s o n a b l e assessed f e e o f $900, p a y a b l e 
by t h e i n s u r e r . 

J a nuary 3 1 , 1992 C i t e as 44 Van N a t t a 178 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DALE W. LEBOLD, Claimant 

WCB Case Nos. 90-13311, 90-08646, 90-09926 & 90-13299 
ORDER ON REVIEW (REMANDING) 

B u r t , e t a l . , Claimant A t t o r n e y s 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 
S t o e l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

Les Schwab, a s e l f - i n s u r e d employer, r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
A r b i t r a t o r Brazeau's o r d e r t h a t : (1) s e t a s i d e i t s r e s p o n s i b i l i t y d e n i a l o f 
c l a i m a n t ' s low back c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s r e s p o n s i ­
b i l i t y d e n i a l o f t h e same c o n d i t i o n . Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e o r d e r t h a t d e c l i n e d t o award a t t o r n e y f e e s f o r s e r v i c e s r e n d e r e d 
a t h e a r i n g . On r e v i e w , t h e i s s u e s are r e s p o n s i b i l i t y and a t t o r n e y f e e s . We r e ­
v i e w f o r q u e s t i o n s o f law, ORS 656.307(2), and remand. 

We summarize t h e A r b i t r a t o r ' s f i n d i n g s . I n March 1984, c l a i m a n t i n j u r e d 
h i s back w h i l e w o r k i n g f o r Les Schwab. His symptoms i n c l u d e d low back p a i n 
r a d i a t i n g down t h e l e f t l e g t o t h e f o o t . A myelogram r e v e a l e d a d i s c f r a g m e n t 
a t t h e L5-S1 l e v e l on t h e l e f t . I n June 1984, Dr. G a l l a g h e r , an o r t h o p e d i c s u r ­
geon, p e r f o r m e d an L5-S1 laminectomy and d i s c e x c i s i o n . Les Schwab a c c e p t e d t h e 
c l a i m , and c l a i m a n t was u l t i m a t e l y awarded 25 p e r c e n t u n s cheduled permanent d i s ­
a b i l i t y . 

I n May 1985, c l a i m a n t began w o r k i n g f o r SAIF's i n s u r e d d e l i v e r i n g o i l p r o ­
d u c t s . D u r i n g t h e f o l l o w i n g f i v e y e a r s , he s u c c e s s f u l l y p e r f o r m e d s t r e n u o u s 
work w i t h o u t s i g n i f i c a n t d i f f i c u l t y , a l t h o u g h h i s low back and l e f t l e g symptoms 
c o n t i n u e d t o some degree. H i s symptoms s i g n i f i c a n t l y i n c r e a s e d i n A p r i l 1990, 
however, and he r e t u r n e d t o Dr. G a l l a g h e r f o r a d d i t i o n a l t r e a t m e n t . I n a d d i t i o n 
t o low back and l e f t l e g p a i n , c l a i m a n t a l s o s u f f e r e d f r o m "drop f o o t " on t h e 
l e f t . I m a g i n g s t u d i e s r e v e a l e d c h r o n i c d e g e n e r a t i o n o f t h e L5-S1 d i s c and i n ­
c r e a s e d L5 n e u r a l f o r a m i n a l s t e n o s i s . The stu d y a l s o showed c h r o n i c 
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d e g e n e r a t i o n and s p u r r i n g o f t h e L4-5 d i s c . S h o r t l y t h e r e a f t e r , Dr. G a l l a g h e r 
p e r f o r m e d a decompression o f t h e L5 nerve r o o t w i t h foraminotomy and a d i s c 
e x c i s i o n a t L4-5. 

C l a i m a n t f i l e d c l a i m s a g a i n s t Les Schwab and SAIF f o l l o w i n g h i s s u r g e r y . 
Les Schwab d e n i e d r e s p o n s i b i l i t y on A p r i l 19, 1990, a s s e r t i n g t h a t c l a i m a n t had 
s u s t a i n e d a new i n j u r y a t SAIF's i n s u r e d . SAIF d e n i e d r e s p o n s i b i l i t y on May 7, 
1990, and r e q u e s t e d t h e d e s i g n a t i o n o f a p a y i n g agent. On June 22, 1990, an 
o r d e r i s s u e d p u r s u a n t t o ORS 656.307, d e s i g n a t i n g Les Schwab as t h e p a y i n g agent 
p e n d i n g t h e outcome o f t h e a r b i t r a t i o n p r o c e e d i n g . 

The A r b i t r a t o r found t h a t c l a i m a n t ' s 1984 i n j u r y d i d n o t c o n t r i b u t e t o 
c l a i m a n t ' s c u r r e n t back c o n d i t i o n . Nonetheless, he c o n c l u d e d t h a t Les Schwab 
remaine d r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n , because t h e r e was no p e r ­
s u a s i v e e v i d e n c e t h a t c l a i m a n t s u s t a i n e d a new compensable i n j u r y w h i l e w o r k i n g 
f o r SAIF's i n s u r e d . I n r e a c h i n g h i s d e c i s i o n , he a p p l i e d s e c t i o n 4 9 ( 1 ) o f 
Senate B i l l 1197, w h i c h p r o v i d e s , i n p a r t : 

"When a worker s u s t a i n s a compensable i n j u r y , t h e r e s p o n s i b l e 
employer s h a l l remain r e s p o n s i b l e f o r f u t u r e compensable m e d i c a l 
s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i t i o n u n l e s s 
t h e w o r k e r s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same con­
d i t i o n . " Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 49. 

On r e v i e w , Les Schwab contends t h a t t h e A r b i t r a t o r e r r o n e o u s l y c o n s t r u e d 
s e c t i o n 49. I t agrees t h a t , i n t h e u s u a l case, t h e f i r s t employer remains r e ­
s p o n s i b l e u n l e s s i t can e s t a b l i s h t h a t t h e worker has s u s t a i n e d a new compens­
a b l e i n j u r y o r d i s e a s e i n v o l v i n g t h e same c o n d i t i o n . I t c o n t e n d s , however, t h a t 
t h e l e g i s l a t u r e c o u l d n o t have i n t e n d e d t h e a p p l i c a t i o n o f t h a t p r o v i s i o n t o 
h o l d t h e f i r s t employer r e s p o n s i b l e i n cases, such as t h i s , where t h e f i r s t em­
p l o y e r e s t a b l i s h e s t h a t t h e r e i s no c a u s a l c o n n e c t i o n between t h e w o r k e r ' s f i r s t 
employment and h i s c u r r e n t c o n d i t i o n . 

We agree t h a t t h e r e s u l t reached by t h e A r b i t r a t o r was somewhat anomalous. 
The A r b i t r a t o r r e c o g n i z e d t h a t f a c t h i m s e l f . N o n e t h e l e s s , t h e r e a s o n f o r t h a t 
r e s u l t was n o t caused by a m i s a p p l i c a t i o n o f s e c t i o n 49, b u t r a t h e r by t h e f a c t 
t h a t b o t h c a r r i e r s had conceded t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was compens­
a b l e w i t h t h e i s s u a n c e o f a ".307" o r d e r . Under t h e c i r c u m s t a n c e s , one c a r r i e r , 
by d e f i n i t i o n , had t o be r e s p o n s i b l e f o r c l a i m a n t ' s m e d i c a l t r e a t m e n t o r d i s ­
a b i l i t y , even t h o u g h t h e m e d i c a l evidence a t t h e t i m e o f h e a r i n g may n o t have 
s u p p o r t e d c o m p e n s a b i l i t y . A c c o r d i n g l y , t h e r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i ­
t i o n was p r o p e r l y a n a l y z e d under s e c t i o n 49. 

I n a p p l y i n g t h a t p r o v i s i o n , however, t h e Referee c o n c l u d e d t h a t r e s p o n s i ­
b i l i t y r emained w i t h Les Schwab because " t h e r e i s no p e r s u a s i v e e v i d e n c e t h a t 
c l a i m a n t ' s employment a t [ t h e SAIF's i n s u r e d ] i n d e p e n d e n t l y c o n t r i b u t e d t o a 
p a t h o l o g i c a l w o r s e n i n g o f h i s compensable low back c o n d i t i o n . " ( A r b . Order a t 
4 ) . From t h a t language, i t appears t h a t t h e A r b i t r a t o r a p p l i e d t h e o l d s t a n d a r d 
f o r d e t e r m i n i n g whether c l a i m a n t had s u s t a i n e d a new i n j u r y f o r purposes o f 
a s s i g n i n g r e s p o n s i b i l i t y . See L i n d a L. Wise, 42 Van N a t t a 115 ( 1 9 9 0 ) . Subse­
quent t o t h e A r b i t r a t o r ' s o r d e r , we i s s u e d R i c a r d o Vasquez, 43 Van N a t t a 1678 
( 1 9 9 1 ) , i n w h i c h we co n c l u d e d t h a t a worker does not s u s t a i n a new i n j u r y f o r 
r e s p o n s i b i l i t y purposes under s e c t i o n 49 u n l e s s t h e new s t a n d a r d s o f compens­
a b i l i t y a r e met. Thus, i n o r d e r t o s h i f t r e s p o n s i b i l i t y t o SAIF, Les Schwab had 
t o e s t a b l i s h t h a t c l a i m a n t s u s t a i n e d e i t h e r a new compensable i n j u r y under 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) , o r an o c c u p a t i o n a l d i s e a s e under ORS 656.802. See R o s a l i e S. 
Drews, 44 Van N a t t a 36 (January 10, 1992); Donald C. Moon, 43 Van N a t t a 2595 
(1991) . 
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The A r b i t r a t o r ' s o r d e r i s n o t c o n s i s t e n t w i t h t h e a p p l i c a b l e law. A c c o r d ­
i n g l y , because our r e v i e w i s l i m i t e d t o q u e s t i o n s o f law, we remand t h i s m a t t e r 
t o t h e A r b i t r a t o r f o r p r o p e r a p p l i c a t i o n o f law. ORS 65 6 . 3 0 7 ( 2 ) ; ORS 6 5 6 . 2 9 5 ( 5 ) ; 
Thomas N. Thorn, 42 Van N a t t a 2325 (1990). 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d October 30, 1990 i s v a c a t e d . T h i s m a t t e r i s 
remanded t o A r b i t r a t o r Brazeau f o r f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 

J a n u a r y 3 1 , 1992 C i t e as 44 Van N a t t a 180 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KEVIN E. POMPE, Claimant 
WCB Case No. 91-02872 

ORDER ON REVIEW 
Karen Werner, Claimant A t t o r n e y 
Paul L. Roess, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r w h i c h d i r e c t e d i t 
t o pay c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award a t t h e r a t e o f $305 p e r 
degree. On r e v i e w , t h e i s s u e s a re t h e r e s j u d i c a t a e f f e c t o f a p r i o r s t i p u l a t e d 
s e t t l e m e n t and t h e r a t e o f scheduled permanent d i s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa­
t i o n . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s August 13, 1990 S t i p u l a t e d award o f 
sch e d u l e d permanent d i s a b i l i t y s h o u l d be p a i d a t t h e r a t e o f $305 p e r degree. 
We agr e e . 

I n A l a n G. H e r r o n , 43 Van N a t t a 267, on recon 43 Van N a t t a 1097 ( 1 9 9 1 ) , we 
h e l d t h a t t h e 1990 Oregon Laws, c h a p t e r 2, s e c t i o n 7 amendment t o ORS 
65 6 . 2 1 4 ( 2 ) , w h i c h i n c r e a s e d t h e v a l u e per degree o f sch e d u l e d permanent d i s a b i l ­
i t y t o $305, a p p l i e d t o a l l awards o f scheduled d i s a b i l i t y made on o r a f t e r 
May 7, 1990, r e g a r d l e s s o f t h e dat e o f i n j u r y . 

A c c o r d i n g l y , because c l a i m a n t ' s award o f scheduled permanent d i s a b i l i t y 
was made a f t e r May 7, 1990, t h e Referee c o r r e c t l y c o n c l u d e d t h a t t h e award 
s h o u l d be p a i d a t t h e r a t e o f $305 per degree. 

The i n s u r e r argues t h a t c l a i m a n t i s b a r r e d by r e s j u d i c a t a f r o m a s s e r t i n g 
t h a t he i s e n t i t l e d t o be p a i d a t t h e r a t e o f $305. The i n s u r e r a s s e r t s t h a t , 
i n a s t i p u l a t e d s e t t l e m e n t and o r d e r o f d i s m i s s a l d a t e d August 13, 1990, t h e 
p a r t i e s agreed t o d i s m i s s t h e r e q u e s t f o r h e a r i n g " w i t h p r e j u d i c e as t o a l l 
i s s u e s r a i s e d o r r a i s a b l e . " (Ex. 3-2). The i n s u r e r contends t h a t c l a i m a n t 
c o u l d have r a i s e d t h e i s s u e o f r a t e o f payment a t t h e t i m e t h a t t h e s t i p u l a t i o n 
was e n t e r e d i n t o and, t h e r e f o r e , i s p r e c l u d e d now from l i t i g a t i n g t h a t i s s u e . 

We r e j e c t t h e i n s u r e r ' s c o n t e n t i o n . The p a r t i e s ' s t i p u l a t i o n d i d n o t p r o ­
v i d e f o r payment o f t h e award a t any p a r t i c u l a r r a t e . U n t i l t h e i n s u r e r e l e c t e d 
t o pay t h e award a t $145 per degree, no j u s t i c i a b l e c o n t r o v e r s y e x i s t e d between 
t h e p a r t i e s . T h e r e f o r e , t h e r a t e i s s u e was not " r a i s a b l e " a t t h a t t i m e . See 
Drews v. EBI Companies, 310 Or 134, 142-43 (1 9 9 0 ) . 
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C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g 
a g a i n s t t h e i n s u r e r ' s r e q u e s t f o r r e v i e w . See ORS 656.382( 2 ) . A f t e r c o n s i d e r ­
i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, 
we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w con­
c e r n i n g t h e r a t e o f permanent d i s a b i l i t y i s s u e i s $500, t o be p a i d by t h e i n ­
s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com­
p l e x i t y o f t h e i s s u e , and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 22, 1991 i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $500, t o be 
p a i d by t h e i n s u r e r . 

J a nuary 3 1 , 1992 C i t e as 44 Van N a t t a 181 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PHILIP H. RANDALL, Claimant 

WCB Case No. 90-04691 
ORDER ON REVIEW 

B r o t h e r s , e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r w h i c h u p h e l d t h e i n ­
s u r e r ' s d e n i a l o f c h i r o p r a c t i c t r e a t m e n t f o r c l a i m a n t ' s l e f t c h e s t w a l l s t r a i n . 
On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " as c l a r i f i e d . R a t h e r t h a n l i f t ­
i n g 30 pound s i l i c o n w a f e r s , c l a i m a n t l i f t e d p l a t e s c o n t a i n i n g s i l i c o n w a f e r s 
w h i c h weighed 25 t o 30 pounds. The Western M e d i c a l C o n s u l t a n t s examined c l a i m ­
a n t on December 20, 1989 o n l y . On J u l y 18, 1990, t h e y s u b m i t t e d an addendum t o 
t h e i r December 20, 1989 r e p o r t t o t h e i n s u r e r . 

ULTIMATE FINDINGS OF FACT 

We adopt t h e Referee's " U l t i m a t e F i n d i n g s o f Fa c t " as our own. 

CONCLUSIONS OF LAW 
P r e l i m i n a r y M a t t e r 

On r e v i e w , t h e i n s u r e r does n o t c h a l l e n g e t h e Referee's c o n c l u s i o n t h a t 
c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t was not re a s o n a b l e and nec e s s a r y . Nonethe­
l e s s , t h e i n s u r e r argues t h a t t h e Board l a c k e d a u t h o r i t y t o convene an a c c e l e r ­
a t e d h e a r i n g on t h i s m a t t e r on June 27, 1990. As we conclud e d i n John K. 
French, 43 Van N a t t a 836 (199 1 ) , t h e r e i s no s t a t u t o r y p r o v i s i o n t h a t p r o h i b i t s 
t h e Board f r o m r e s c h e d u l i n g o r a c c e l e r a t i n g t h e dat e o f a h e a r i n g , p r o v i d e d t h a t 
i t g i v e s t e n days p r i o r n o t i c e o f t h e t i m e and p l a c e t o a l l p a r t i e s i n i n t e r e s t 
by m a i l . See ORS 656.283( 5 ) . F u r t h e r m o r e , t h e Board i s charged w i t h o v e r a l l 
r e s p o n s i b i l i t y t o r e f e r a r e q u e s t f o r h e a r i n g t o a Referee f o r d e t e r m i n a t i o n as 
e x p e d i t i o u s l y as p o s s i b l e , and t h a t h e a r i n g i s t o be schedul e d f o r a d a t e n o t 
more t h a n 90 days a f t e r t h e r e c e i p t by t h e Board o f t h e r e q u e s t f o r h e a r i n g , ex­
ce p t i n e x t r a o r d i n a r y c i r c u m s t a n c e s . ORS 656.283(4). A c c o r d i n g l y , as t h e p a r ­
t i e s i n t h e p r e s e n t case were g i v e n t i m e l y n o t i c e , we co n c l u d e t h a t t h e h e a r i n g 
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convened on June 27, 1990 was p r o c e d u r a l l y l e g a l and p r o p e r . See John K. French, 
s u p r a . C o n s e q u e n t l y , we agree w i t h t h e Referee t h a t t h i s case s h o u l d be ana­
l y z e d under t h e law e x i s t i n g p r i o r t o J u l y 1, 1990. 1990 Oregon Laws ( S p e c i a l 
S e s s i o n ) , ch 2, S e c t i o n 5 4 ( 2 ) . 

Reasonableness and N e c e s s i t y o f M e d i c a l S e r v i c e s 

We a f f i r m and adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s on t h i s i s s u e 
w i t h t h e f o l l o w i n g comment. 

Evidence t h a t p a l l i a t i v e t r e a t m e n t s enable a worker t o work i s a s i g n i f i ­
c a n t f a c t o r s u p p o r t i n g a d e t e r m i n a t i o n t h a t such t r e a t m e n t s a r e r e a s o n a b l e and 
nece s s a r y . West v. SAIF, 74 Or App 317, 321 (19 8 5 ) . However, we do n o t i n t e r ­
p r e t West as e s t a b l i s h i n g such evidence as a p r e r e q u i s i t e t o t h e c o m p e n s a b i l i t y 
o f p a l l i a t i v e c a r e . R a t h e r , we l o o k t o a number o f f a c t o r s . Such f a c t o r s i n ­
c l u d e b u t a r e n o t l i m i t e d t o : t h e degree t o which c l a i m a n t ' s p a i n i s reduced so 
t h a t he i s a b l e t o f u n c t i o n ; t h e p e r i o d o f t i m e d u r i n g w h i c h c l a i m a n t e n j o y s t h e 
b e n e f i t s o f t h e t r e a t m e n t ; whether c l a i m a n t undergoes t r e a t m e n t on a sc h e d u l e d 
b a s i s o r an "as-needed" b a s i s ; whether c l a i m a n t has s u f f e r e d permanent d i s a b i l ­
i t y as a r e s u l t o f h i s compensable i n j u r y ; and, more g e n e r a l l y , w h e t h e r t h e p e r ­
s u a s i v e m e d i c a l e v i d e n c e s u p p o r t s o r opposes t h e r e a s o n a b l e n e s s and n e c e s s i t y o f 
t r e a t m e n t . Rodney C. Anderson, 41 Van N a t t a 818, 820 ( 1 9 8 9 ) . 

A f t e r c o n s i d e r i n g t h e above f a c t o r s as a whole, we agree w i t h t h e R e f e r e e 
t h a t c l a i m a n t has n o t proven by a preponderance o f t h e e v i d e n c e t h a t c h i r o p r a c ­
t i c t r e a t m e n t s f r o m December 1989 t h r o u g h J u l y 16, 1990 were r e a s o n a b l e and 
nec e s s a r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 11, 1991 i s a f f i r m e d . 

J a n u a r y 3 1 , 1992 C i t e as 44 Van N a t t a 182 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM G. RICE, Claimant 

WCB Case Nos. 90-19769 & 90-19768 
ORDER OF DISMISSAL 

Emmons, e t a l . , C l aimant A t t o r n e y s 
G a t t i , e t a l . , A t t o r n e y s 

G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

A t t o r n e y C h a r l e s Maier r e q u e s t s r e v i e w o f Referee T. Laver e Johnson's 
o r d e r w h i c h d e n i e d a " P e t i t i o n f o r A t t o r n e y Fees." On r e v i e w , t h e i s s u e i s 
whether t h e H e a r i n g s D i v i s i o n has j u r i s d i c t i o n t o c o n s i d e r t h e p e t i t i o n . We 
v a c a t e t h e R e f e r e e ' s o r d e r and d i s m i s s t h e p e t i t i o n . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Under ORS 656. 2 8 3 ( 1 ) , "any p a r t y o r t h e d i r e c t o r may a t any t i m e r e q u e s t a 
h e a r i n g on any q u e s t i o n c o n c e r n i n g a c l a i m . " " P a r t y " i s d e f i n e d as "a c l a i m a n t 
f o r c o m pensation, t h e employer o f t h e i n j u r e d worker a t t h e t i m e o f i n j u r y and 
t h e i n s u r e r , i f any, o f such employer." ORS 656.005(20). Under t h i s p r o v i s i o n , 
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" p a r t y " does n o t i n c l u d e a t t o r n e y s r e p r e s e n t i n g a c l a i m a n t , whether f o r m e r o r 
n o t . See, e.g., Adams v. Transamerica I n s u r a n c e Group, 45 Or App 769, 774 
(1980) (Because he was c l a i m a n t ' s a t t o r n e y , p l a i n t i f f was n o t a p a r t y and t h e r e ­
f o r e c o u l d n o t appeal t h e Board o r d e r a t i s s u e ) ; B e r l i n e r v. Weyerhaeuser Com­
pany, 92 Or App 264, 266 n. 1 (1988) ( " [ C ] l a i m a n t i s t h e o n l y p a r t y c l a i m i n g 
t h a t he d i d n o t r e c e i v e t h e [Bo a r d ' s ] o r d e r ; h i s a t t o r n e y a s s e r t s t h a t he d i d 
n o t r e c e i v e i t e i t h e r " ) ; Wendy S. Reyes, 43 Van N a t t a 1249 (1991) ( f o r m e r a t t o r ­
ney l a c k s a u t h o r i t y t o appeal Referee's o r d e r ) ; Frank F. Pucher, J r . , 41 Van 
N a t t a 794, 795 (1989) ( a p p l y i n g B e r l i n e r t o conclude t h a t a t t o r n e y s a r e n o t 
" p a r t i e s " w i t h i n t h e s t a t u t e ) . 

I n t h i s case, Mr. Maier i s c l a i m a n t ' s f o r m e r a t t o r n e y . As an a t t o r n e y , he 
does n o t q u a l i f y as a " p a r t y " and, t h e r e f o r e , cannot r e q u e s t a h e a r i n g under ORS 
65 6 . 2 8 3 ( 1 ) . The Hea r i n g s D i v i s i o n t h u s l a c k e d j u r i s d i c t i o n t o c o n s i d e r Mr. 
M a i e r ' s p e t i t i o n f o r a t t o r n e y f e e s . 

Mr. M a i er a l s o moves t o " d i s a l l o w " c l a i m a n t ' s r e p l y b r i e f because i t was 
n o t t i m e l y f i l e d . C l a i m a n t ' s b r i e f a s s e r t s t h a t Referee Johnson l a c k e d j u r i s ­
d i c t i o n t o i s s u e an o r d e r because Mr. Maier does n o t q u a l i f y as a p a r t y . 

S u b j e c t m a t t e r j u r i s d i c t i o n may be addressed by t h e Board a t any t i m e i n 
t h e c o u r s e o f l i t i g a t i o n , whether o r not r a i s e d a t t h e h e a r i n g below and whether 
o r n o t r a i s e d by t h e p a r t i e s o r t h e Board. See S c h l e c h t v. SAIF, 60 Or App 449, 
451 ( 1 9 8 2 ) . T h e r e f o r e , assuming t h a t t h e r e p l y b r i e f was n o t t i m e l y f i l e d , we 
may address t h e i s s u e o f s u b j e c t m a t t e r j u r i s d i c t i o n on our own i n i t i a t i v e 
w h e t h e r o r n o t c l a i m a n t f a i l e d t o t i m e l y r a i s e i t i n h i s r e p l y b r i e f . A c c ord­
i n g l y , we c o n t i n u e t o conclude t h a t we are w i t h o u t j u r i s d i c t i o n i n t h i s m a t t e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 10, 1991 i s v a c a t e d f o r l a c k o f s u b j e c t mat­
t e r j u r i s d i c t i o n and A t t o r n e y Maier's p e t i t i o n f o r a t t o r n e y f e e s i s d i s m i s s e d . 

J a n u a r y 3 1 , 1992 C i t e as 44 Van N a t t a 183 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MARILEE B. RUTHERFORD, Claimant 

WCB Case No. 90-11343 
ORDER ON REVIEW 

Ronald A. Fontana, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r w h i c h u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r a m e n t a l d i s o r ­
d e r . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Under ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) , " o c c u p a t i o n a l d i s e a s e " i n c l u d e s any m e n t a l d i s o r ­
d e r w h i c h r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n p h y s i c a l o r m e n t a l d i s a b i l i t y 
o r d e a t h . The worker must prove t h a t employment c o n d i t i o n s were t h e m a j o r con­
t r i b u t i n g cause o f t h e d i s e a s e and e s t a b l i s h i t s e x i s t e n c e w i t h m e d i c a l e v i d e n c e 
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s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.802(2). A d d i t i o n a l l y , t h e employment 
c o n d i t i o n s p r o d u c i n g t h e m e n t a l d i s o r d e r must e x i s t i n a r e a l and o b j e c t i v e 
sense and must be c o n d i t i o n s o t h e r t h a n t h o s e g e n e r a l l y i n h e r e n t i n e v e r y work­
i n g s i t u a t i o n ; t h e r e must be a d i a g n o s i s o f a m e n t a l o r e m o t i o n a l d i s o r d e r w h i c h 
i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community; and t h e r e 
must be c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e m e n t a l d i s o r d e r a r o s e o u t o f and 
i n t h e c o u r s e o f employment. ORS 6 5 6 . 8 0 2 ( 3 ) ( a ) - ( d ) . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t f a i l e d t o s a t i s f y any o f t h e elements 
n e c e s s a r y t o p r o v e her c l a i m under ORS 656.802. The R e f e r e e , i n p a r t , based h i s 
c o n c l u s i o n on t h e o p i n i o n o f Dr. Parvaresh, p s y c h i a t r i s t , who c o n d u c t e d an i n d e ­
pendent m e d i c a l e x a m i n a t i o n . Dr. Parvaresh concluded t h a t c l a i m a n t "does n o t 
have s u f f i c i e n t p s y c h i a t r i c impairment t o p r e c l u d e her f r o m r e t u r n i n g t o work 
b u t o b v i o u s l y she wants t o a i r and r e s o l v e what she c o n s i d e r s u n j u s t t r e a t m e n t 
by her s u p e r v i s o r and t h e manager o f t h e department." (Ex. 4 - 6 ) . The R eferee 
gave no w e i g h t t o t h e o p i n i o n o f Dr. Johnson, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , 
who f o u n d t h a t c l a i m a n t has been s u f f e r i n g from d e p r e s s i v e n e u r o s i s f o r s e v e r a l 
y e a r s due t o her work environment and t h a t , a f t e r t h e i n c i d e n t i n v o l v i n g W i c h t , 
her m e n t a l c o n d i t i o n worsened i n t o major d e p r e s s i o n . (Ex. 5-1, 2 ) . 

C l a i m a n t a s s e r t s t h a t Dr. Johnson's o p i n i o n i s t h e more r e l i a b l e e v i d e n c e 
c o n c e r n i n g c l a i m a n t ' s e m o t i o n a l c o n d i t i o n and t h a t t h i s e v i d e n c e p r o v e s her 
c l a i m under ORS 656.802. We conclude t h a t , even t a k i n g i n t o a c c o u n t Dr. 
Johnson's o p i n i o n , c l a i m a n t f a i l e d t o prove her c l a i m t o be compensable. 

A l t h o u g h c l a i m a n t ' s b r i e f a l l e g e s t h a t c l a i m a n t ' s c o n d i t i o n was caused i n 
p a r t by a s t r e s s f u l w o r k i n g environment, i n c l u d i n g s u b s t a n t i a l o v e r t i m e and 
w o r k l o a d , t h e m e d i c a l e v i d e n c e c l e a r l y i n d i c a t e s t h a t she f e l t " d i s c o u n t e d " and 
as i f "her f e e l i n g s d i d n o t m a t t e r " t o her s u p e r v i s o r s , t h e r e b y c a u s i n g her t o 
become depressed. I n p a r t i c u l a r , Dr. Johnson found t h a t c l a i m a n t ' s e m o t i o n a l 
c o n d i t i o n began d e t e r i o r a t i n g s e v e r a l years ago, when her s u p e r v i s o r s t o l d her 
t h a t her p r o d u c t i o n was t o o low. (Ex. 5-3). The r e p o r t s t a t e s t h a t c l a i m a n t ' s 
f a i l u r e t o r e c e i v e any performance e v a l u a t i o n s , be promoted, o r r e c e i v e wage i n ­
c r e a s e s a l s o c o n t r i b u t e d t o her d e c l i n e . ( I d . ) Johnson f o u n d t h a t , a l t h o u g h 
c l a i m a n t was depressed, her c o n d i t i o n became d i s a b l i n g when she w a l k e d i n t o t h e 
c u b i c l e o f a co-worker, and observed h i s naked b u t t o c k s . I m p o r t a n t l y , Johnson 
does n o t f i n d t h a t t h e a c t u a l observance o f t h e naked b u t t o c k s was t h e t r i g g e r ­
i n g e v e n t , b u t r a t h e r concluded t h a t management's h a n d l i n g o f t h e i n c i d e n t 
caused c l a i m a n t t o " f e e l v i c t i m i z e d " and p r e c i p i t a t e d a m a j or d e p r e s s i o n . 

C l a i m a n t ' s s t a t e m e n t s t o Dr. Parvaresh s u p p o r t Dr. Johnson's o p i n i o n t h a t 
c l a i m a n t was s t r e s s e d by her s u p e r v i s o r s ' p e r c e i v e d f a i l u r e t o promote h e r o r 
g i v e h e r r a i s e s and performance e v a l u a t i o n s . (Ex. 4-2). I n r e g a r d s t o t h e i n ­
c i d e n t i n v o l v i n g t h e co-worker, t h e r e p o r t i n d i c a t e s t h a t c l a i m a n t was a n g r y 
t h a t management d i d n o t t a k e d i s c i p l i n a r y a c t i o n and she was concerned t h e co­
w o r k e r c o u l d have s e x u a l problems. ( I d . ) 

I n d e t e r m i n i n g whether employment c o n d i t i o n s e x i s t i n a r e a l and o b j e c t i v e 
sense, we examine whether t h e e v e n t s u n d e r l y i n g c l a i m a n t ' s m e n t a l c o n d i t i o n a r e 
r e a l , as opposed t o i m a g i n a r y , and are capable o f p r o d u c i n g s t r e s s . Duran v. 
SAIF, 87 Or App 509, 513 ( 1 9 8 7 ) . T h i s q u e s t i o n does n o t i n c l u d e w h e t h e r c l a i m ­
a n t ' s p e r c e p t i o n o f t h e e v e n t s i s r e a s o n a b l e o r n o t , because t h e m e d i c a l e f f e c t 
o f t h e e v e n t s i s measured by t h e a c t u a l r e a c t i o n , r a t h e r t h a n by an o b j e c t i v e 
s t a n d a r d o f whether t h e c o n d i t i o n s would have caused d i s a b i l i t y o f an average 
w o r k e r . P e t e r s o n v. SAIF. 78 Or App 167, 170, r e v den 301 Or 193 ( 1 9 8 6 ) . 

I n t h i s case, t h e e v i d e n c e proves t h a t c l a i m a n t d i d r e c e i v e pay r a i s e s , 
h a v i n g been a t t h e t o p o f t h e s c a l e f o r c l a i m s examiners u n t i l s h o r t l y b e f o r e 
she l e f t her j o b . Moreover, c l a i m a n t r e c e i v e d performance e v a l u a t i o n s t h r o u g h 
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1988. I n t h o s e e v a l u a t i o n s , c l a i m a n t was t o l d t h a t she was " c o n s c i e n t i o u s and 
a c c u r a t e , " " t h o r o u g h , " and had a "good a t t i t u d e . " (Exs. 10, 1 1 ) . E v a l u a t i o n s 
were n o t g i v e n i n 1989 and c l a i m a n t l e f t b e f o r e 1990 e v a l u a t i o n s . For t h e most 
p a r t , t h e r e f o r e , c l a i m a n t ' s b e l i e f t h a t she d i d n o t r e c e i v e p e r f o r m a n c e e v a l u a ­
t i o n s i s n o t r e a l and o b j e c t i v e . 

I n r e g a r d s t o t h e co-worker i n c i d e n t , i t i s u n d i s p u t e d t h a t c l a i m a n t ob­
se r v e d h i s exposed b u t t o c k s . As s t a t e d above, t h i s e vent was s t r e s s f u l t o 
c l a i m a n t because she b e l i e v e d t h a t management d i d n o t s u f f i c i e n t l y i n v e s t i g a t e 
t h e i n c i d e n t o r d i s c i p l i n e t h e co-worker. The r e c o r d p r o v e s , however, t h a t t h e 
o f f i c e manager, S y l v i a Sherman, met w i t h c l a i m a n t and t h e co-worker about t h e 
i n c i d e n t . The co-worker t o l d Sherman t h a t he had j o c k i t c h and had p u l l e d h i s 
p a n t s down t o vie w t h e r a s h and s c r a t c h . Sherman t o l d t h e co-worker t h a t h i s 
b e h a v i o r was u n a c c e p t a b l e and t h a t he would be t e r m i n a t e d i f i t was ev e r r e ­
p e a t e d . Memos w r i t t e n by c l a i m a n t and Sherman d e s c r i b i n g t h e i n c i d e n t were 
p l a c e d i n t h e co-workers p e r s o n n e l f i l e . We conclude t h a t , a l t h o u g h t h e e v e n t 
was r e a l , c l a i m a n t ' s b e l i e f t h a t i t was not s u f f i c i e n t l y i n v e s t i g a t e d o r t h a t 
t h e co-worker was n o t d i s c i p l i n e d a r e n o t based on a c t u a l e v e n t s . Moreover, 
t h e r e was e v i d e n c e t o s u p p o r t t h e co-worker's e x p l a n a t i o n t h a t he s u f f e r e d from 
j o c k i t c h and t h e r e c o r d does n o t s u b s t a n t i a t e c l a i m a n t ' s concerns t h a t t h e co­
wo r k e r s u f f e r e d f r o m problems o f a se x u a l n a t u r e . 

The r e c o r d does s u p p o r t c l a i m a n t ' s a l l e g a t i o n t h a t she was n o t promoted 
d u r i n g t h e more t h a n 17 yea r s she worked f o r t h e employer. A l t h o u g h t h e em­
p l o y e r was j u s t i f i e d i n n o t p r o m o t i n g c l a i m a n t based on her low p r o d u c t i o n , we 
co n c l u d e t h a t such a f a c t o r would be s t r e s s f u l g i v e n t h e l o n g y e a r s she was i n 
her j o b . We f u r t h e r c o n c l u d e , however, t h a t c l a i m a n t has f a i l e d t o show t h a t 
such a c o n d i t i o n i s n o t g e n e r a l l y i n h e r e n t i n ev e r y w o r k i n g s i t u a t i o n . 

I n c o n c l u s i o n , because c l a i m a n t has f a i l e d t o show t h a t r e a l and o b j e c ­
t i v e l y s t r e s s f u l e v e n t s , n o t o t h e r w i s e e x c l u d e d , were t h e major cause o f an 
a l l e g e d m e n t a l d i s o r d e r , we f i n d t h a t c l a i m a n t f a i l e d t o p r o v e a compensable 
c l a i m under ORS 656.802. We t h e r e f o r e a f f i r m t h e Referee's u p h o l d i n g o f t h e 
s e l f - i n s u r e d employer's d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 28, 1991 i s a f f i r m e d . 

J a n u a r y 3 1 , 1992 C i t e as 44 Van N a t t a 185 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LINDA L. WALLACE, Claimant 

WCB Case No. 91-01972 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r w h i c h d i s m i s s e d t h i s mat­
t e r f o r l a c k o f j u r i s d i c t i o n . On r e v i e w , t h e i s s u e i s j u r i s d i c t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s . 
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CONCLUSION AND OPINION 

The R e f e r e e d i s m i s s e d t h i s m a t t e r , because he con c l u d e d he d i d n o t have 
j u r i s d i c t i o n o v e r whether c l a i m a n t had exceeded t h e number o f a t t e n d i n g p h y s i ­
c i a n s a l l o w e d by c h o i c e . 

C l a i m a n t r a i s e s OAR 436-10-060(3) which p r o v i d e s i n p e r t i n e n t p a r t t h a t i f 
a w o r k e r i s r e q u i r e d t o change p h y s i c i a n s due t o changes i n t h e d e f i n i t i o n o f 
a t t e n d i n g p h y s i c i a n caused by t h e 1990 amendments t o t h e Workers' Compensation 
Law, t h i s change o f p h y s i c i a n s w i l l n o t count i n t h e c a l c u l a t i o n o f t h e number 
o f c h o i c e s o f a t t e n d i n g p h y s i c i a n t o which a worker i s e n t i t l e d . 

The R e f e r e e c o n c l u d e d t h a t , a l t h o u g h t h i s r u l e i s r e l e v a n t i n d e c i d i n g t h e 
m e r i t s o f t h e s u b s t a n t i v e i s s u e i n c o n t e n t i o n between t h e p a r t i e s , i t nonethe­
l e s s does n o t v e s t j u r i s d i c t i o n over t h i s m a t t e r i n t h e Board o r i t s H e a r i n g s 
D i v i s i o n . We agree. 

Subsequent t o t h e d a t e o f t h e Referee's o r d e r we i s s u e d o u r o r d e r i n Tracy 
Johnson, 43 Van N a t t a 2546 (1 9 9 1 ) . I n Johnson, we h e l d t h a t a d i s p u t e i n v o l v i n g 
a w o r k e r ' s r e q u e s t f o r a t h i r d change o f a t t e n d i n g p h y s i c i a n i s , by d e f i n i t i o n , 
n o t a " m a t t e r c o n c e r n i n g a c l a i m " over which t h e H e a r i n g s D i v i s i o n has j u r i s d i c ­
t i o n . A c c o r d i n g l y , t h e r e f e r e e i n Johnson l a c k e d j u r i s d i c t i o n o v e r t h e i s s u e o f 
wheth e r c l a i m a n t had exceeded t h e number o f p h y s i c i a n s a l l o w e d by c h o i c e . 

We c o n c l u d e t h a t i n t h e i n s t a n t case t h e Referee l i k e w i s e l a c k e d j u r i s d i c ­
t i o n t o c o n s i d e r t h e i s s u e o f whether c l a i m a n t had exceeded t h e a l l o w e d number 
o f a t t e n d i n g p h y s i c i a n s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 23, 1991 i s a f f i r m e d . 

J a nuary 3 1 , 1992 C i t e as 44 Van N a t t a 186 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROGER H. WARNER, Claimant 
WCB Case No. 89-18731 

ORDER ON REVIEW 
Karen M. Werner, Claimant A t t o r n e y 

D a v i d R. Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee T. La v e r e Johnson's 
o r d e r t h a t i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low 
back i n j u r y f r o m 12 p e r c e n t (38.4 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, 
t o 14 p e r c e n t (44.8 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f u n s c h e d u l e d 
permanent d i s a b i l i t y . We conclude t h a t t h e Hearings D i v i s i o n l a c k e d j u r i s d i c ­
t i o n o v e r t h i s m a t t e r and v a c a t e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa­
t i o n . 

C l a i m a n t ' s a g g r a v a t i o n c l a i m was c l o s e d p u r s u a n t t o a J u l y 20, 1990 N o t i c e 
o f C l o s u r e , w h i c h d e c l i n e d t o award c l a i m a n t any a d d i t i o n a l permanent d i s a b i l i t y 
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i n excess o f t h a t w h i c h had been awarded by a p r i o r D e t e r m i n a t i o n Order. The 
N o t i c e o f C l o s u r e f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f J u l y 3, 1990. 

CONCLUSIONS OF LAW AND OPINION 

Under t h e c u r r e n t v e r s i o n o f ORS 656 . 2 6 8 ( 4 ) ( e ) and OAR 436-30-050, a 
wor k e r who o b j e c t s t o a N o t i c e o f Cl o s u r e must f i r s t r e q u e s t r e c o n s i d e r a t i o n by 
t h e A p p e l l a t e U n i t o f t h e Department o f Ins u r a n c e and Finance. Upon r e c e i p t o f 
a r e q u e s t , t h e A p p e l l a t e U n i t conducts a r e c o n s i d e r a t i o n p r o c e e d i n g and i s s u e s 
an o r d e r . Only a f t e r t h e A p p e l l a t e U n i t has i s s u e d a r e c o n s i d e r a t i o n o r d e r may 
t h e w o r k e r r e q u e s t a h e a r i n g w i t h t h e Board under ORS 656.283. See ORS 
6 5 6 . 2 6 8 ( 6 ) ( b ) ; Lorna D. H i l d e r b r a n d , 43 Van N a t t a 2721 ( 1 9 9 1 ) . 

I n t h i s case, c l a i m a n t ' s low back c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on 
J u l y 3, 1990. A c c o r d i n g l y , t h e mandatory r e c o n s i d e r a t i o n p r o c e d u r e s s e t f o r t h 
i n ORS 656.268 a p p l y t o t h i s c l a i m . See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 
5 4 ( 3 ) ; B e t t y R. Young, 44 Van N a t t a 47 (1992). Rather t h a n r e q u e s t i n g r e c o n ­
s i d e r a t i o n o f t h e SAIF C o r p o r a t i o n ' s N o t i c e o f C l o s u r e , however, c l a i m a n t r e ­
q u e s t e d a h e a r i n g w i t h t h e Board. C l e a r l y , by o p e r a t i o n o f ORS 6 5 6 . 2 6 8 ( 4 ) ( e ) , 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g was n u l l and v o i d as a m a t t e r o f law. See Lorna 
D. H i l d e r b r a n d , supra. T h e r e f o r e , we conclude t h a t t h e H e a r i n g s D i v i s i o n was 
w i t h o u t a u t h o r i t y t o h o l d a h e a r i n g . o n t h i s m a t t e r and v a c a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 20, 1991 i s v a c a t e d . C l a i m a n t ' s r e q u e s t 
f o r h e a r i n g i s d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . 

J a n uary 3 1 , 1992 C i t e as 44 Van N a t t a 187 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERTA J . WILSON, Claimant 

WCB Case No. 90-15449 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t : (1) s e t a s i d e 
t h e d e n i a l s o f c l a i m a n t ' s neck, s h o u l d e r and l e f t and r i g h t arm c o n d i t i o n s ; and 
(2) s e t a s i d e t h e i n s u r e r ' s N o t i c e o f Cl o s u r e . On r e v i e w , t h e i s s u e s a r e com­
p e n s a b i l i t y and premature c l o s u r e . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS," w i t h t h e e x c e p t i o n o f t h e l a s t p a r a ­
g r a p h on page 3 and w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . C l a i m a n t began t r e a t i n g 
w i t h Dr. Long, M.D., on J u l y 26, 1990. He r e l e a s e d c l a i m a n t t o r e g u l a r work on 
J u l y 30, 1990. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s work a c t i v i t y was t h e major c o n t r i b u t i n g cause o f t h e o n s e t o f 
her s h o u l d e r , neck, and arm c o n d i t i o n s . These c o n d i t i o n s were e s t a b l i s h e d by 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l a i m c l o s u r e . 
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C l a i m a n t has s u s t a i n e d a 5 p e r c e n t l o s s o f t h e use and f u n c t i o n o f h e r 
l e f t arm. She has a l s o s u s t a i n e d a 5 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a 
r e s u l t o f her l e f t s h o u l d e r c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s upper l e f t e x t r e m i t y c o n d i t i o n was 
compensable under t h e r e l e v a n t o c c u p a t i o n a l d i s e a s e s t a t u t e s as amended by 
Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. See ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) and ( 2 ) . 
We a f f i r m , w i t h t h e f o l l o w i n g comment. 

The i n s u r e r argues t h a t t h e r e was no o b j e c t i v e e v i d e n c e , i . e . , no p h y s i ­
c a l l y v e r i f i a b l e i m p a i r m e n t , t o s u b s t a n t i a t e c l a i m a n t ' s neck, s h o u l d e r and arm 
c o n d i t i o n s . We have p r e v i o u s l y h e l d t h a t o b j e c t i v e e v i d e n c e i n c l u d e s n o t o n l y 
p h y s i c a l l y v e r i f i a b l e i m p a i r m e n t , b u t may a l s o be based on t h e p h y s i c i a n ' s 
e v a l u a t i o n by means o f a p h y s i c a l e x a m i n a t i o n i n c o n j u n c t i o n w i t h t h e w o r k e r ' s 
d e s c r i p t i o n o f t h e p a i n she i s e x p e r i e n c i n g . See Suzanne R o b e r t s o n , 43 Van 
N a t t a 1505, 1507 ( 1 9 9 1 ) . 

C l a i m a n t ' s i n i t i a l c o m p l a i n t s i n v o l v e d t h e l e f t arm, hand, w r i s t , s h o u l ­
d e r , neck, and o c c a s i o n a l r i g h t hand numbness. (Exs. 1, 3, 4, 9, 11 and 2 1 - 2 ) . 
A f t e r h e r c a r p a l t u n n e l s u r g e r y , c l a i m a n t c o n t i n u e d t o c o m p l a i n o f p a i n i n t h e 
l e f t s h o u l d e r and neck, w i t h r a d i a t i o n down t h e l e f t arm. Dr. Fr a n k s , n e u r o s u r ­
geon, o b s e r v e d c l a i m a n t ' s e x p r e s s i o n o f p a i n on c e r v i c a l r o t a t i o n and i n d i c a t e d 
he was a b l e t o document p e r i s c a p u l a r d i s c o m f o r t . (Exs. 16, 1 9 ) . 

Dr. Rosenbaum, n e u r o l o g i s t , who performed an independent m e d i c a l examina­
t i o n , r e c o r d e d c l a i m a n t ' s c o m p l a i n t s . Far from c o n t e n d i n g t h a t t h e c o m p l a i n t s 
were i m a g i n a r y , he o p i n e d t h a t c l a i m a n t ' s symptoms were most l i k e l y r e f l e c t i v e 
o f c e r v i c a l s t r a i n . (Ex. 2 1 - 3 ) . Based on c l a i m a n t ' s r e p o r t e d c h r o n i c l e f t arm 
and f o r e a r m p a i n w i t h minor numbness i n t h e l e f t hand, Dr. Long, M.D., diag n o s e d 
a c u m u l a t i v e trauma d i s o r d e r i n v o l v i n g t h e upper e x t r e m i t i e s , l e f t g r e a t e r t h a n 
r i g h t . (Ex. 2 6 ) . These m e d i c a l e v a l u a t i o n s o f c l a i m a n t ' s c o m p l a i n t s a r e s u f f i ­
c i e n t o b j e c t i v e e v i d e n c e t o s u b s t a n t i a t e c l a i m a n t ' s neck, arm and s h o u l d e r con­
d i t i o n s . Suzanne Ro b e r t s o n , supra. 

Premature C l o s u r e 

The R e f e r e e a l s o concluded t h a t t h e i n s u r e r p r e m a t u r e l y c l o s e d c l a i m a n t ' s 
c l a i m . We d i s a g r e e . 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i ­
g a t i o n s a v i n g s c l a u s e c o n t a i n e d i n S e c t i o n 54(2) does n o t a p p l y . However, t h e 
m a t t e r a t i s s u e h e r e , c l a i m c l o s u r e under ORS 656.268(4), i s s u b j e c t t o a spe­
c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n , w h i c h exempts 
c l a i m s t h a t became m e d i c a l l y s t a t i o n a r y p r i o r t o J u l y 1, 1990. See 5 4 ( 3 ) . The 
i n s u r e r d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y on June 5, 1990. We a c c o r d i n g l y 
a n a l y z e t h i s m a t t e r under ORS 656.268 p r i o r t o i t s amendment. See f o r m e r ORS 
656.268(3) (now renumbered ORS 6 5 6 . 2 6 8 ( 4 ) ) . 

I t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t she was n o t m e d i c a l l y s t a t i o n a r y 
on t h e d a t e o f c l o s u r e . Scheuninq v. J. R. S i m p l o t & Company, 84 Or 622, 625, 
r e v den 303 Or 590 (1 9 8 7 ) . " M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r mate­
r i a l improvement would r e a s o n a b l y be expected f r o m e i t h e r m e d i c a l t r e a t m e n t o r 
t h e passage o f t i m e . ORS 656.005(17). We a c c o r d i n g l y e v a l u a t e c l a i m a n t ' s con­
d i t i o n and t h e r e a s o n a b l e e x p e c t a t i o n o f improvement as o f t h e J u l y 1 1 , 1990 



Benny W. Samples, 44 Van N a t t a 198 (1992) 199 

On r e v i e w , c l a i m a n t ' s a t t o r n e y contends t h a t he i s e n t i t l e d t o a c a r r i e r -
p a i d a t t o r n e y f e e under amended ORS 656.386(1) because he was i n s t r u m e n t a l i n 
o b t a i n i n g SAIF's acceptance o f c l a i m a n t ' s a g g r a v a t i o n c l a i m w i t h o u t a h e a r i n g . 
I n c l a i m a n t ' s o r i g i n a l h e a r i n g , t h e Referee had c o n s i d e r e d t h e i s s u e o f whether 
an assessed f e e was a u t h o r i z e d under t h a t p r o v i s i o n . R e l y i n g on o u r d e c i s i o n i n 
Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , t h e Referee c o n c l u d e d t h a t c l a i m a n t ' s 
c o u n s e l was n o t e n t i t l e d t o an assessed f e e because SAIF v o l u n t a r i l y a c c e p t e d 
t h e a g g r a v a t i o n c l a i m p r i o r t o h e a r i n g and no h e a r i n g was h e l d on t h e m a t t e r . 

S i n c e t h e Referee's o r d e r , t h e l e g i s l a t u r e has e f f e c t i v e l y o v e r r u l e d Jones 
by amending ORS 656.386(1) t o a l l o w a c a r r i e r - p a i d f e e i f an a t t o r n e y i s i n s t r u ­
m e n t a l i n o b t a i n i n g compensation, even i f a h e a r i n g i s n o t h e l d . See ORS 
656.386(1) (amended June 19, 1991). That amendment a p p l i e s r e t r o a c t i v e l y t o 
cases, such as t h i s case, i n which t h e o r d e r was n o t f i n a l on o r b e f o r e t h e 
e f f e c t i v e d a t e o f t h e a c t . SB 540 3. 

We c o n c l u d e t h a t c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g compen­
s a t i o n f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m w i t h o u t a h e a r i n g . SAIF d e n i e d c l a i m ­
a n t ' s a g g r a v a t i o n c l a i m on August 3 and September 12, 1989. (Exs. 12-8 and 12-
9 ) . C l a i m a n t ' s a t t o r n e y r e q u e s t e d a h e a r i n g on each d e n i a l and s o l i c i t e d i n ­
f o r m a t i o n s u p p o r t i n g t h e c l a i m from Dr. K i n g . (See Ex. 8 ) . SAIF s u b s e q u e n t l y 
r e s c i n d e d i t s d e n i a l and accepted c l a i m a n t ' s a g g r a v a t i o n c l a i m . (See Ex. 1 0 ) . 
Because c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r 
c l a i m a n t w i t h o u t a h e a r i n g , a c a r r i e r - p a i d a t t o r n e y f e e f o r s e r v i c e s p r i o r t o 
t h e h e a r i n g i s w a r r a n t e d . ORS 656.386(1); R i c h t e r v. P a c i f i c A u t o Body & P a i n t , 
108 Or App 470 ( 1 9 9 1 ) ; on remand E r n e s t C. R i c h t e r , 44 Van N a t t a 101 ( 1 9 9 2 ) ; on 
r e c o n 44 Van N a t t a 118 ( 1 9 9 2 ) . 

C l a i m a n t a l s o r e q u e s t s an assessed f e e f o r h i s c o u n s e l ' s s e r v i c e s a t hear­
i n g and on Board r e v i e w i n s e c u r i n g a c a r r i e r - p a i d a t t o r n e y f e e . We d i s a g r e e . 
Because a t t o r n e y f e e s do n o t c o n s t i t u t e compensation, c l a i m a n t w o u ld n o t be en­
t i t l e d t o an a t t o r n e y f e e award f o r s e r v i c e s r e n d e r e d b e f o r e t h e R eferee and 
Board f o r " f i n a l l y p r e v a i l i n g " a f t e r remand on t h i s i s s u e . See ORS 6 5 6 . 3 8 8 ( 1 ) ; 
Cleo I . Beswick, 43 Van N a t t a 1314 ( 1 9 9 1 ) ; E r n e s t C. R i c h t e r , s u p r a . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s c o n c e r n i n g t h e p r e - h e a r i n g r e s c i s s i o n o f SAIF's d e n i a l i s $1,050, t o be 
p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s a t t o r ­
ney's s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

A c c o r d i n g l y , t h a t p o r t i o n o f t h e Referee's o r i g i n a l o r d e r w h i c h awarded 
c l a i m a n t ' s a t t o r n e y a $1,050 f e e i s m o d i f i e d . Rather t h a n b e i n g p a y a b l e f r o m 
c l a i m a n t ' s compensation, as p r e v i o u s l y g r a n t e d by t h e R e f e r e e , t h e $1,050 a t t o r ­
ney f e e i s p a y a b l e by SAIF i n a d d i t i o n t o c l a i m a n t ' s compensation. T h e r e f o r e , 
i n t h e e v e n t t h a t c l a i m a n t ' s a t t o r n e y has a l r e a d y r e c e i v e d t h e $1,050 f e e f r o m 
c l a i m a n t ' s compensation, SAIF s h a l l pay c l a i m a n t t h e $1,050 as reimbursement f o r 
t h e f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 5, 1991, as c o r r e c t e d March 14, 1991, i s 
m o d i f i e d . C l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e f o r s e r v i c e s 
r e n d e r e d p r i o r t o h e a r i n g c o n c e r n i n g SAIF's acceptance o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m i n t h e amount o f $1,050, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n t h e e v e n t 
t h a t c l a i m a n t ' s a t t o r n e y has a l r e a d y r e c e i v e d a $1,050 f e e f r o m c l a i m a n t ' s com­
p e n s a t i o n , SAIF s h a l l pay c l a i m a n t t h e $1,050 as reimbursement f o r t h e f e e . 
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I n t h e M a t t e r o f t h e Compensation o f 
L E S L I E THOMAS, Claimant 
WCB Case No. 91-01224 

ORDER ON REVIEW 
P h i l i p H. Garrow, Claimant A t t o r n e y 
Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e S p a n g l e r ' s o r d e r 
w h i c h : (1) f o u n d t h a t t h e i n s u r e r had u n t i m e l y r a i s e d t h e i s s u e t h a t c l a i m a n t ' s 
head i n j u r y c l a i m was b a r r e d as u n t i m e l y f i l e d ; (2) a l t e r n a t i v e l y , f o u n d t h a t 
t h e i n s u r e r had n o t e s t a b l i s h e d t h a t i t was p r e j u d i c e d by t h e a l l e g e d l y l a t e 
f i l i n g ; and (3) s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s head i n j u r y c l a i m . 
On r e v i e w , t h e i s s u e s a r e h e a r i n g p r o c e d u r e , t i m e l i n e s s , and c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

The R e f e r e e c o n c l u d e d t h a t t h e i n s u r e r d i d n o t p r o p e r l y r a i s e t h e i s s u e o f 
t i m e l i n e s s . We agree. 

R e l y i n g on G l o r y Yankauskas, 43 Van N a t t a 670 ( 1 9 9 1 ) , t h e i n s u r e r argues 
t h a t t h e t i m e l i n e s s i s s u e was p r o p e r l y b e f o r e t h e Referee f o r c o n s i d e r a t i o n . We 
co n c l u d e t h a t G l o r y Yankauskas, 43 Van N a t t a 670 (1991) i s d i s t i n g u i s h a b l e f r o m 
t h e p r e s e n t case. I n G l o r y Yankauskas, supra, we h e l d t h a t an i n s u r e r had n o t 
w a i v e d any def e n s e as t o l a t e f i l i n g o f t h e c l a i m , a l t h o u g h t h e i s s u e was n o t 
r a i s e d u n t i l c l a i m a n t r e s t e d her case a t h e a r i n g . We based o u r c o n c l u s i o n on 
t h e f a c t t h a t t h e i n s u r e r p r o p e r l y r a i s e d t h e i s s u e o f f a i l u r e t o g i v e n o t i c e a t 
t h e f i r s t h e a r i n g and t h a t c l a i m a n t d i d n o t r e q u e s t a c o n t i n u a n c e i n d i c a t i n g a 
need f o r a d d i t i o n a l t i m e t o pr e p a r e f o r t h e i s s u e . I d . 

I n t h e p r e s e n t case, t h e i s s u e o f c l a i m a n t ' s a l l e g e d l y l a t e f i l i n g was n o t 
r a i s e d u n t i l a f t e r a l l t h e e v i d e n c e had been s u b m i t t e d , b o t h p a r t i e s had r e s t e d 
t h e i r case and t h e r e c o r d had been c l o s e d except f o r subsequent u n r e c o r d e d c l o s ­
i n g arguments. Not u n t i l t h e i n s u r e r had commenced i t s c l o s i n g summation d i d i t 
r a i s e t h e i s s u e as a defense. Claimant o b j e c t e d t o t h e i n s u r e r ' s d e f e n s e as un­
t i m e l y r a i s e d . 

I n R i c a r d o Aquas, 42 Van N a t t a 2783 ( 1 9 9 0 ) , we h e l d t h a t where a p a r t y ex­
p l i c i t l y s t a t e d a t t h e o u t s e t o f a h e a r i n g t h a t i t had no c r o s s - i s s u e s , and t h e n 
r a i s e d an i s s u e f o r t h e f i r s t t i m e a t c l o s i n g argument over t h e o t h e r p a r t y ' s 
o b j e c t i o n , t h e new i s s u e had n o t been p r o p e r l y r a i s e d . F u r t h e r , we have c o n s i s ­
t e n t l y h e l d t h a t we w i l l n o t c o n s i d e r an i s s u e r a i s e d f o r t h e f i r s t t i m e d u r i n g 
c l o s i n g argument. John C. S c h i l t h u i s , 43 Van N a t t a 1396, 1399 ( 1 9 9 1 ) ; Edward A. 
Ran k i n , 41 Van N a t t a 1926, on recon 41 Van N a t t a 2133 ( 1 9 8 9 ) . I n accordance 
w i t h t h e a f o r e m e n t i o n e d h o l d i n g s , we conclude t h a t t h e i n s u r e r ' s c o n t e n t i o n t h a t 
t h e c l a i m was t i m e - b a r r e d was n o t p r o p e r l y r a i s e d a t h e a r i n g . 

I n t h e a l t e r n a t i v e , even i f t h e i n s u r e r had p r o p e r l y r a i s e d t h e i s s u e o f 
c l a i m a n t ' s a l l e g e d l y l a t e c l a i m f i l i n g , t h e i n s u r e r has n o t p r o v e n a c t u a l p r e j u ­
d i c e by f a i l u r e t o r e c e i v e t i m e l y n o t i c e i n s o f a r as passage o f t i m e a l o n e i s n o t 
s u f f i c i e n t t o meet t h e i n s u r e r ' s burden o f p r o o f . Argonaut I n s . Co. v. Mock, 95 
Or App 1 , r e v den 308 Or 79 (1 9 8 9 ) . 

L a t e f i l i n g o f n o t i c e may be excused i f t h e i n s u r e r has n o t been p r e j u ­
d i c e d by f a i l u r e t o r e c e i v e t i m e l y n o t i c e . The i n s u r e r has t h e b u rden o f p r o v ­
i n g p r e j u d i c e . I n k l e y v. F o r e s t F i b e r P r o d u c t s Co., 288 Or 337, 348 ( 1 9 8 0 ) ; 
F o r d v. SAIF, 71 Or App 825, 831, r e v den 299 Or 118 ( 1 9 8 5 ) ; S a t t e r f i e l d v. 
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Compensation Dept., 1 Or App 524, 529 (1970). S p e c i f i c a l l y , t h e i n s u r e r must 
p r o v e a c t u a l p r e j u d i c e w h i c h o c c u r r e d a f t e r e x p i r a t i o n o f t h e 30-day n o t i c e 
p e r i o d . Grimes v. SAIF, 87 Or App 597, 601 ( 1 9 8 7 ) ; Ford v. SAIF, s u p r a , 71 Or 
App a t 828; McNett v. Roy-Ladd Const. Co., 46 Or App 601, 605, r e v den 289 Or 
588 ( 1 9 8 0 ) . 

Here, t h e i n s u r e r contends t h a t had t h e employer known o f c l a i m a n t ' s i n ­
j u r y i n a t i m e l y manner, i t c o u l d have r e q u i r e d c l a i m a n t t o be examined by a 
d o c t o r t o d e t e r m i n e whether any i n j u r y had o c c u r r e d . However, s i n c e c l a i m a n t ' s 
hematoma c o n d i t i o n may n o t have been apparent s i m u l t a n e o u s l y w i t h h i s head i n ­
j u r y , we a r e n o t persuaded t h a t an e a r l i e r i n v e s t i g a t i o n o f t h e a c c i d e n t would 
have y i e l d e d any more r e l e v a n t i n f o r m a t i o n t h a n was u l t i m a t e l y u ncovered. Ac­
c o r d i n g l y , we c o n c l u d e t h a t t h e i n s u r e r has f a i l e d t o s u s t a i n i t s burden o f 
p r o v i n g a c t u a l p r e j u d i c e . 

F i n a l l y , t h e i n s u r e r contends t h a t c l a i m a n t i s r e q u i r e d t o p r o v e t h a t h i s 
J u l y 1990 head i n j u r y was t h e major c o n t r i b u t i n g cause o f h i s hematoma, p u r s u a n t 
t o ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , and because h i s hematoma c o n s t i t u t e s a " c o n s e q u e n t i a l 
c o n d i t i o n . " We d i s a g r e e . 

C l a i m a n t ' s hematoma c o n d i t i o n i s p r o p e r l y c h a r a c t e r i z e d as a p r i m a r y con­
sequence o f t h e J u l y 1990 i n j u r y . The m e d i c a l e v i d e n c e i s c o n s i s t e n t w i t h 
c l a i m a n t ' s t e s t i m o n y t h a t he began e x p e r i e n c i n g headache symptoms s h o r t l y a f t e r 
t h e a c c i d e n t . Those symptoms c o n t i n u e d t o plague c l a i m a n t , p r o m p t i n g him t o 
seek t r e a t m e n t f r o m Dr. Newby, surgeon. The m e d i c a l e v i d e n c e t h e r e f o r e demon­
s t r a t e s t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n arose from t h e J u l y 1990 a c c i d e n t , as 
opposed t o b e i n g a "consequence" o f t h e i n j u r i e s t h a t he s u s t a i n e d i n t h e a c c i ­
d e n t . J e f f A. Newman, 43 Van N a t t a 2709, 2710 ( 1 9 9 1 ) ; a l s o see J u l i e K. 
G a s p e r i n o , 43 Van N a t t a 1151 ( 1 9 9 1 ) . 

C o n s e q u e n t l y , c l a i m a n t must prove t h a t t h e J u l y 1990 a c c i d e n t was a mate­
r i a l c o n t r i b u t i n g cause o f h i s c u r r e n t c o n d i t i o n i n o r d e r f o r h i s c l a i m t o be 
compensable. A f t e r c o n d u c t i n g our r e v i e w , we agree w i t h t h e R e f e r e e t h a t c l a i m ­
a n t has s a t i s f i e d t h i s burden o f p r o o f . 

Inasmuch as t h e i n s u r e r has r e q u e s t e d r e v i e w and c l a i m a n t ' s compensation 
has n o t been d i s a l l o w e d o r reduced, c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r ­
ney f e e award. ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e as­
sessed f e e f o r c l a i m a n t ' s counsel's s e r v i c e s on r e v i e w i s $1000, t o be p a i d by 
t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 23, 1991 i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $1000, t o be p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
ELMER L. BREWSTER, Claimant 

WCB Case No. 90-18849 
ORDER ON REVIEW 

Mi c h a e l B. Dye, Clai m a n t A t t o r n e y 
Meyers & Rad l e r , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Spangler's o r d e r w h i c h d e n i e d c l a i m ­
a n t ' s r e q u e s t f o r payment o f permanent t o t a l d i s a b i l i t y b e n e f i t s f r o m November 
14, 1989 t h r o u g h J u l y 2, 1990 pending t h e s e l f - i n s u r e d employer's a p p e a l o f a 
p r e v i o u s r e f e r e e ' s J u l y 3, 1990 o r d e r . On r e v i e w , t h e i s s u e i s s t a y o f payment 
p e n d i n g a p p e a l . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa­
t i o n . C l a i m a n t r e q u e s t e d a h e a r i n g on October 1, 1990, c o n t e n d i n g t h a t t h e em­
p l o y e r had f a i l e d t o comply w i t h t h e p r e v i o u s r e f e r e e ' s J u l y 3, 1990 o r d e r and 
s e e k i n g p e n a l t i e s and a t t o r n e y f e e s . 

CONCLUSIONS OF LAW AND OPINION 

I n b o t h t h e F e b r u a r y 6,' 1991 o r d e r and t h e Fe b r u a r y 20, 1991 o r d e r on r e ­
c o n s i d e r a t i o n , t h e Referee d e f i n e d t h e i s s u e as a r e q u e s t t o d e t e r m i n e t h e c o r ­
r e c t e f f e c t i v e d a t e o f c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award. The Referee 
d e c l i n e d t o address t h a t i s s u e because i t had been d e c i d e d by a p r e v i o u s r e f e r e e 
and was p e n d i n g Board r e v i e w . T h e r e f o r e , he found t h a t he was w i t h o u t a u t h o r i t y 
t o d e c i d e t h e m e r i t s o f t h e c o r r e c t e f f e c t i v e d a t e and d e c l i n e d t o o r d e r t h e em­
p l o y e r t o pay permanent t o t a l d i s a b i l i t y b e n e f i t s b e f o r e J u l y 3, 1990. 

C l a i m a n t contends t h a t t h e i s s u e i s whether t h e r e t r o s p e c t i v e p o r t i o n o f 
t h e permanent t o t a l d i s a b i l i t y award, as de t e r m i n e d by t h e p r e v i o u s r e f e r e e , 
s h o u l d be p a i d p e n d i n g t h e employer's appeal o f t h a t award. We agree t h a t t h i s 
i s an a c c u r a t e s t a t e m e n t o f t h e i s s u e a t h e a r i n g and on r e v i e w . 

I n s u p p o r t o f h i s argument, c l a i m a n t r e l i e s on S e c t i o n 5 4 ( 2 ) o f Oregon 
Laws 1990 ( S p e c i a l Session) and concludes t h a t t h e fo r m e r v e r s i o n o f ORS 656.313 
was a p p l i c a b l e s i n c e c l a i m a n t ' s h e a r i n g r e q u e s t w h i c h r e s u l t e d i n t h e e a r l i e r 
r e f e r e e ' s J u l y 3, 1990 o r d e r was f i l e d b e f o r e May 1, 1990 and t h e h e a r i n g was 
convened b e f o r e J u l y 1, 1990. However, we d i s a g r e e t h a t e i t h e r S e c t i o n 54(2) o r 
fo r m e r ORS 656.313 i s a p p l i c a b l e here. 

S e c t i o n 54(2) p r o v i d e s : 

"Any m a t t e r r e g a r d i n g a c l a i m which i s i n l i t i g a t i o n b e f o r e 
t h e H e a r i n g s D i v i s i o n , t h e Board, t h e Court o f Appeals o r t h e 
Supreme C o u r t under t h i s c h a p t e r , and r e g a r d i n g w h i c h m a t t e r a r e ­
q u e s t f o r h e a r i n g was f i l e d b e f o r e May 1, 1990, and a h e a r i n g was 
convened b e f o r e J u l y 1, 1990, s h a l l be d e t e r m i n e d p u r s u a n t t o t h e 
law i n e f f e c t b e f o r e J u l y 1, 1990." 

We have r e c e n t l y h e l d , under s u b s t a n t i a l l y s i m i l a r f a c t s , t h a t t h e i s s u e 
o f w h e t h e r payment o f compensation i s s t a y e d pending an i n s u r e r ' s a p p e a l and 
p e n a l t i e s and a t t o r n e y f e e s cannot be c o n s i d e r e d t h e same " m a t t e r r e g a r d i n g a 
c l a i m " as t h e s u b s t a n t i v e i s s u e o f c o m p e n s a b i l i t y p r e v i o u s l y i n l i t i g a t i o n . 
Raymond J. Seebach, 43 Van N a t t a 2687 ( 1 9 9 1 ) ; Gary R. LaChance, Sr., 43 Van 
N a t t a 2746 ( 1 9 9 1 ) . Here, t h e i s s u e s p r e s e n t e d t o Referee Spangler o f whether 
payment o f compensation i s s t a y e d pending appeal d i d n o t a r i s e u n t i l i s s u a n c e o f 
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t h e p r e v i o u s r e f e r e e ' s J u l y 3, 1990 o r d e r on e x t e n t o f d i s a b i l i t y . T h e r e f o r e , 
t h e i s s u e o f t h e employer's conduct pending i t s appeal was n o t b e f o r e t h e p r e v i ­
ous r e f e r e e . C l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e i s s u e o f s t a y e d compensation 
p e n d i n g t h e employer's appeal was not f i l e d u n t i l October 1, 1990, and t h e hear­
i n g was n o t convened u n t i l January 22, 1991. Thus, we f i n d t h a t t h e l i t i g a t i o n 
" s a v i n g s c l a u s e " does n o t a p p l y . Raymond J. Seebach, supra. 

F u r t h e r , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o 
t h e a c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. S e c t i o n 5 4 ( 3 ) . Moreover, 
n e i t h e r p a r t y contends t h a t a p p l i c a t i o n o f t h e 1990 amendments w i l l produce an 
abs u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e work­
e r s ' c ompensation law. See I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d ­
i n g l y , t h i s case i s p r o p e r l y a n a l y z e d under t h e Workers' Compensation A c t as 
amended, e f f e c t i v e J u l y 1, 1990. 

As amended, ORS 6 5 6 . 3 1 3 ( ( 1 ) ( a ) ( B ) p r o v i d e s t h a t t h e compensation appealed 
i s s t a y e d e x c e p t f o r " [ p ] e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s t h a t a c c r u e f r o m t h e 
d a t e o f t h e o r d e r appealed from u n t i l t h e o r d e r appealed f r o m i s r e v e r s e d . " 
C o n s e q u e n t l y , p e n d i n g t h e r e v i e w process, t h e employer was e n t i t l e d t o s t a y pay­
ment o f permanent t o t a l d i s a b i l i t y compensation t h r o u g h J u l y 2, 1990, t h e day 
b e f o r e t h e i s s u a n c e o f t h e e a r l i e r r e f e r e e ' s o r d e r appealed by t h e employer. 
ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) ( B ) . Here, t h e employer has p a i d permanent t o t a l d i s a b i l i t y 
b e n e f i t s commencing J u l y 3, 1990. A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s u l t i m a t e 
h o l d i n g and n o t e t h a t , pending a p p e a l , t h e employer was n o t o b l i g a t e d t o pay 
c l a i m a n t ' s permanent t o t a l d i s a b i l i t y compensation b e f o r e J u l y 3, 1990. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 6, 1991, as r e c o n s i d e r e d F e b r u a r y 20, 
1991, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
WILMA L. EMERICH, Claimant 

WCB Case No. 90-06377 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e H o l t a n ' s 
o r d e r t h a t d i r e c t e d i t t o pay c l a i m a n t ' s a d d i t i o n a l 8 p e r c e n t (12 degrees) 
s c h e d u l e d permanent d i s a b i l i t y award f o r a r i g h t l e g (knee) i n j u r y a t t h e r a t e 
o f $305 pe r degree. C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e 
R e f e r e e ' s o r d e r t h a t : (1) a f f i r m e d a D e t e r m i n a t i o n Order a w a r d i n g c l a i m a n t no 
uns c h e d u l e d d i s a b i l i t y f o r a me n t a l c o n d i t i o n ; (2) i n c r e a s e d c l a i m a n t ' s sched­
u l e d permanent d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t l e g 
(knee) f r o m 16 p e r c e n t (24 d e g r e e s ) , as awarded by D e t e r m i n a t i o n O rder, t o 24 
p e r c e n t (36 d e g r e e s ) ; and (3) a f f i r m e d a D e t e r m i n a t i o n Order a w a r d i n g c l a i m a n t 
10 p e r c e n t (15 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f use o r f u n c ­
t i o n o f t h e l e f t l e g ( k n e e ) . On r e v i e w , t h e i s s u e s are e x t e n t o f s c h e d u l e d and 
uns c h e d u l e d permanent d i s a b i l i t y and t h e r a t e o f scheduled permanent d i s a b i l i t y 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment. 
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On r e v i e w , c l a i m a n t contends t h a t because t h e s t a n d a r d s o m i t an im p a i r m e n t 
v a l u e f o r c h o n d r o m a l a c i a , t h i s i n and o f i t s e l f i s p r o o f by " c l e a r and c o n v i n c ­
i n g " e v i d e n c e t h a t t h e degree o f permanent scheduled d i s a b i l i t y s u f f e r e d by 
c l a i m a n t i s more t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e s t a n d a r d s . T h e r e f o r e , 
c l a i m a n t seeks an a d d i t i o n a l award o f 12 t o 16 p e r c e n t permanent d i s a b i l i t y f o r 
each l e g ( k n e e ) . See fo r m e r ORS 656.283(7) and 656.295(5) 

We do n o t f i n d t h a t t h e d i a g n o s i s o f chondromalacia a l o n e i s s u f f i c i e n t t o 
meet t h e l e g a l t e s t f o r c l e a r and c o n v i n c i n g e v i d e n c e , and t h u s e s t a b l i s h t h a t 
c l a i m a n t ' s d i s a b i l i t y i s g r e a t e r t h a n t h a t i n d i c a t e d by a p p l i c a t i o n o f t h e s t a n ­
d a r d s . See R i l e y H i l l G eneral C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390 
(1 9 8 7 ) . The c r i t e r i a f o r r a t i n g scheduled d i s a b i l i t y i s t h e permanent l o s s o f 
use o r l o s s o f f u n c t i o n i n g o f t h e i n j u r e d member. Former ORS 6 5 6 . 2 1 4 ( 2 ) ; see, 
e.g. f o r m e r OAR 436-35-010, 220 and 230. W h i l e a d i a g n o s i s i d e n t i f i e s t h e 
p o t e n t i a l l y i m p a i r i n g c o n d i t i o n , i t does n o t measure t h e permanent l o s s o f use 
o r f u n c t i o n i n g o f t h e i n j u r e d member t h a t r e s u l t s . We f i n d , as d i d t h e Re f e r e e , 
t h a t when vi e w e d as a whole, t h i s r e c o r d does n o t e s t a b l i s h t h a t i t i s " h i g h l y 
p r o b a b l e " t h a t t h e degree o f permanent scheduled d i s a b i l i t y c l a i m a n t s u f f e r s i s 
more t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e s t a n d a r d s . R i l e y H i l l G e n e r a l 
C o n t r a c t o r , I n c . , supra a t 402. 

Cl a i m a n t d i d n o t p r e v a i l on her c r o s s - r e q u e s t f o r r e v i e w . N e v e r t h e l e s s , 
c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r d e f e n d i n g 
a g a i n s t SAIF's r e q u e s t f o r r e v i e w r e g a r d i n g t h e r a t e o f sc h e d u l e d permanent d i s ­
a b i l i t y . See ORS 656 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e r a t e o f s c h e d u l e d d i s ­
a b i l i t y i s s u e i s $400, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m ­
a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e t o c l a i m ­
a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 2 1 , 1991 i s a f f i r m e d . For s e r v i c e s on r e ­
v i e w , c o n c e r n i n g t h e r a t e o f scheduled permanent d i s a b i l i t y i s s u e , c l a i m a n t ' s 
c o u n s e l i s awarded a r e a s o n a b l e assessed f e e o f $400, p a y a b l e by t h e SAIF Corpo­
r a t i o n . 

F e b r u a r y 6, 1992 C i t e as 44 Van N a t t a 204 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JUDY R. HICKS, Claimant 
WCB Case No. 90-22539 

ORDER ON REVIEW 
Rasmussen & Henry, Claimant A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee B l a c k ' s o r d e r t h a t u p h e l d t h e i n s u r ­
e r ' s d e n i a l o f her headaches and musculoligamentous i n j u r i e s s u s t a i n e d i n an 
October 1989 motor v e h i c l e c o l l i s i o n w h i l e r e t u r n i n g home fr o m p h y s i c a l t h e r a p y 
f o r a compensable September 1989 i n j u r y . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l ­
i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i m a t e F a c t " 
as supplemented. 
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C l a i m a n t f i l e d her r e q u e s t f o r h e a r i n g on December 27, 1990; t h e h e a r i n g 
was h e l d on March 20, 1991. 

CONCLUSIONS OF LAW AND OPINION 

We a f f i r m and adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s w i t h t h e f o l ­
l o w i n g comment. 

The R e f e r e e c o n c l u d e d t h a t , because c l a i m a n t ' s r e q u e s t f o r h e a r i n g was 
f i l e d a f t e r May 1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990, t h e 
Workers' Compensation A c t as amended e f f e c t i v e J u l y 1, 1990 a p p l i e s . We agree. 
See I d a M. Walker, 43 Van N a t t a 1402 (1991). 

I t i s u n d i s p u t e d t h a t c l a i m a n t ' s i n j u r i e s arose n o t from t h e compensable 
September 1989 i n d u s t r i a l a c c i d e n t , b u t r a t h e r as a consequence o f an October 
1989 motor v e h i c l e c o l l i s i o n w h i l e r e t u r n i n g home from p h y s i c a l t h e r a p y f o r t h e 
compensable c o n d i t i o n . I n J u l i e K. Gasperino, 43 Van N a t t a 1151 ( 1 9 9 1 ) , w h i c h 
i s s u e d subsequent t o t h e Referee's o r d e r , we h e l d t h a t t h e "major c o n t r i b u t i n g 
cause" s t a n d a r d r e q u i r e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) a p p l i e s t o " s e c o n d a r i l y conse­
q u e n t i a l c o n d i t i o n s . " As c l a i m a n t ' s o r i g i n a l i n d u s t r i a l i n j u r y was n o t t h e 
m a j o r c o n t r i b u t i n g cause o f her c o n s e q u e n t i a l headaches and m u s c u l o l i g a m e n t o u s 
c o n d i t i o n s , her c l a i m i s n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1991 i s a f f i r m e d . 

F e b r u a r y 6, 1992 C i t e as 44 Van N a t t a 205 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ARLENE J . KOITZSCH, Claimant 

WCB Case No. 90-13984 
ORDER OF ABATEMENT 

Cr a i n e & Love, Claimant A t t o r n e y s 
Pamela S c h u l t z , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our January 29, 1992 Order On Review 
(Remanding). 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above-noted 
Board o r d e r i s a b a t e d and w i t h d r a w n . The i n s u r e r i s r e q u e s t e d t o f i l e a r e ­
sponse t o t h e m o t i o n w i t h i n t e n days o f t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , 
t h i s m a t t e r s h a l l be t a k e n under advisement. 

I T IS SO ORDERED. 

Fe b r u a r y 6, 1992 C i t e as 44 Van N a t t a 205 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES R. ROLANDSON, Claimant 

WCB Case No. 90-15493 
ORDER ON REVIEW 

David O. Home, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r w h i c h s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s head i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 
We r e v e r s e . 
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FINDINGS OF FACT 

Cl a i m a n t worked as a c l e r k a t a convenience s t o r e . On January 2 1 , 1990, 
c l a i m a n t was t r a n s p o r t e d t o Providence H o s p i t a l by ambulance w i t h a head wound. 
The h o s p i t a l r e c o r d s t a t e s t h a t " w i t n e s s r e p o r t apparent s e i z u r e " b u t t h a t 
" [ c l a i m a n t ] d o e s n ' t remember e v e n t s . " (Ex. 1 ) . The d o c t o r who t r e a t e d c l a i m a n t 
a t t h e h o s p i t a l d i a g n o s e d a s e i z u r e d i s o r d e r . (Ex. 3 ) . 

Cl a i m a n t has a h i s t o r y o f s e i z u r e s . P r i o r t o January 1990, he l a s t expe­
r i e n c e d a s e i z u r e i n 1987. (Ex. 3A). C l a i m a n t ' s d r i v e r s ' l i c e n s e was suspended 
due t o h i s m e d i c a l c o n d i t i o n . (Ex. 3B) . 

On Ja n u a r y 22, 1990, c l a i m a n t s u b m i t t e d an 801 for m s t a t i n g t h a t he was 
" w a l k i n g f r o m back room t o f r o n t and p o s s i b l y s l i p p e d o r t r i p p e d . " (Ex. 2 ) . 

Due t o h i s c o n c e r n t h a t t h e January 21 i n c i d e n t c o u l d i n t e r f e r e w i t h r e ­
g a i n i n g h i s d r i v e r s ' l i c e n s e , see Ex. C, c l a i m a n t s u b m i t t e d two s t a t e m e n t s t o 
t h e Department o f Motor V e h i c l e s (DMV), b o t h undated. One s t a t e m e n t was fr o m 
James French and r e p o r t e d t h a t , on January 2 1 , 1990, he obs e r v e d a l a r g e w h i t e 
male l e a v i n g t h e convenience s t o r e " i n an a g i t a t e d s t a t e . " (Ex. A ) . The r e p o r t 
f u r t h e r s t a t e d t h a t , when he walked i n t o t h e s t o r e , French saw c l a i m a n t l y i n g on 
t h e f l o o r . The o t h e r s t a t e m e n t was from a co-worker, Mark Bu l o z e . The r e p o r t 
s t a t e d t h a t he e n t e r e d t h e s t o r e and saw a young l a r g e male s t a n d i n g o v e r 
c l a i m a n t " w i t h an o b j e c t i n h i s hand" and t h a t t h e person "was v i s i b l y u p s e t . " 
(Ex. B ) . N e i t h e r French nor Buloze t e s t i f i e d a t t h e h e a r i n g . 

C l a i m a n t a l s o s u b m i t t e d two m e d i c a l r e p o r t s t o t h e DMV. Dr. L o r t s , M.D., 
M e d i c a l D i r e c t o r o f t h e Emergency S e r v i c e s Department a t P r o v i d e n c e H o s p i t a l , 
r e p o r t e d t h a t , "upon f u r t h e r r e v i e w and d e s c r i p t i o n o f t h e i n c i d e n t by b o t h w i t ­
nesses and [ c l a i m a n t ] h i m s e l f , he may have been a s s a u l t e d by an unknown i n d i v i d ­
u a l ^ ] " (Ex. 2B-1). The r e p o r t concluded t h a t , " [ a ] l t h o u g h one cannot be p o s i ­
t i v e , i t does appear t h a t t h e r e i s s i g n i f i c a n t i n f o r m a t i o n s u p p o r t i n g [ c l a i m ­
a n t ' s ] c o n t e n t i o n t h a t he p r o b a b l y d i d n o t have a s e i z u r e and c o n s e q u e n t l y 
s h o u l d n o t have h i s d r i v e r s [ ' ] l i c e n s e suspended." ( I d . a t 2) . A r e p o r t f r o m 
Dr. Gardner, M.D., diagnosed c l a i m a n t w i t h "past s e i z u r e d i s o r d e r , p o s s i b l y 
a l c o h o l r e l a t e d . " (Ex. 3A). 

C l a i m a n t s u b s e q u e n t l y was t e r m i n a t e d from h i s j o b a t t h e co n v e n i e n c e s t o r e 
f o r s t e a l i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e , i n f i n d i n g t h e c l a i m t o be compensable, d i d n o t make any 
f i n d i n g s r e g a r d i n g c l a i m a n t ' s c r e d i b i l i t y . We t h e r e f o r e make o u r own c r e d i b i l ­
i t y f i n d i n g s based on t h e substance o f t h e r e c o r d . See C o a s t a l Farm Supply v. 
H u l t b e r q , 84 Or App 282 (19 8 7 ) . We f i n d t h a t c l a i m a n t i s n o t c r e d i b l e . H i s 
ac c o u n t s o f t h e e v e n t s o f January 2 1 , 1990 are n o t c o n s i s t e n t . C l a i m a n t t e s t i ­
f i e d a t h e a r i n g t h a t , w h i l e i n t h e back room, he heard a customer come i n , and 
t h e n w a l k e d t o t h e f r o n t and acknowledged t h e customer. ( T r . 16) . C l a i m a n t 
s t a t e d t h a t he "went back t o s t r a i g h t e n some t h i n g s on t h e s h e l f u n t i l [ t h e cus­
t o m e r ] was read y t o make h i s purchase." ( I d . ) . A f t e r t h a t , he o n l y remembers 
b e i n g q u e s t i o n e d by t h e ambulance crew. ( I d . ) . 

The emergency t r e a t m e n t r e c o r d , however, s t a t e s t h a t c l a i m a n t c o u l d n o t 
remember what happened, b u t notes t h a t " w i t n e s s r e p o r t a p p a r e n t s e i z u r e . " (Ex. 
1 ) . To t h e a r e a manager, c l a i m a n t r e p o r t e d t h a t he b l a c k e d o u t w h i l e w a l k i n g 
down an a i s l e and may have h i t h i s head on a s h e l f . ( T r . 2 9 ) . C l a i m a n t s p e c i f ­
i c a l l y d e n i e d b e i n g a s s a u l t e d by anyone. ( I d ) . Moreover, t h e n e x t day, 
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c l a i m a n t f i l e d t h e 801 for m r e p o r t i n g t h a t he " p o s s i b l y s l i p p e d o r t r i p p e d " 
w h i l e w a l k i n g f r o m t h e back room. (Ex. 2 ) . 
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H a v i n g f o u n d him n o t t o be c r e d i b l e , we g i v e no w e i g h t t o c l a i m a n t ' s t e s ­
t i m o n y r e g a r d i n g how h i s head was i n j u r e d . F u r t h e r m o r e , we g i v e l i t t l e w e i g h t 
t o t h e s t a t e m e n t s s i g n e d by James French and Mark Buloze. They a r e unda t e d , un­
s u b s t a n t i a t e d s t a t e m e n t s from persons who d i d n o t t e s t i f y a t h e a r i n g . 

I n d e t e r m i n i n g how c l a i m a n t was i n j u r e d , t h e r e m a i n i n g e v i d e n c e i n t h e 
r e c o r d c o n s i s t s o f Dr. Hoppock's d i a g n o s i s o f " s e i z u r e d i s o r d e r " and Dr. L o r t s ' 
o p i n i o n t h a t c l a i m a n t " p r o b a b l y d i d n o t have a s e i z u r e . " We f i n d Hoppock's 
o p i n i o n t o be t h e more r e l i a b l e e v idence. Dr. L o r t s d i d n o t a c t u a l l y t r e a t 
c l a i m a n t , b u t based h i s c o n c l u s i o n on c l a i m a n t ' s own account and t h e s t a t e m e n t s 
f r o m F r e n c h and Buloze, a l l o f which we have g i v e n l i t t l e o r no w e i g h t . We 
t h e r e f o r e c o n c l u d e t h a t c l a i m a n t f a i l e d t o prove t h a t h i s work was a m a t e r i a l 
c o n t r i b u t i n g cause o f h i s head i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 6, 1991 i s r e v e r s e d . The i n s u r e r ' s d e n i a l 
o f May 30, 1990 i s r e i n s t a t e d and upheld . 

F e b r u a r y 6, 1992 C i t e as 44 Van N a t t a 207 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
COLLEEN D. STETSON, Claimant 

WCB Case No. 89-09899 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee F i n k ' s o r d e r t h a t : 
(1) u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f her c l a i m f o r her neck, s h o u l d e r and 
upper back c o n d i t i o n ; and (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r 
an a l l e g e d l y u n r e a s o n a b l e d e n i a l and unreasonable r e s i s t a n c e t o t h e payment o f 
compensation. The i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e Ref­
e r e e ' s o r d e r t h a t : (1) found a "de f a c t o " d e n i a l o f c l a i m a n t ' s r i g h t c a r p a l t u n ­
n e l syndrome; and (2) assessed p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d l y u n r e a ­
s o n a b l e c l a i m s p r o c e s s i n g o f t h e "de f a c t o " d e n i a l . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m 
i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f F a c t , w i t h t h e e x c e p t i o n o f t h e l a s t 
p a r a g r a p h i n t h a t s e c t i o n . We add t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

A t t i m e s , Dr L. P. Gambee diagnosed c l a i m a n t as s u f f e r i n g f r o m c a r p a l t u n ­
n e l . (Ex. 3 ) . Other t i m e s , Dr. Gambee diagnosed c l a i m a n t ' s c o n d i t i o n as t e n ­
d i n i t i s . (Ex. 5B). The i n s u r e r accepted c l a i m a n t s w r i s t c o m p l a i n t s r e l y i n g 
upon Dr. Gambee's t e n d i n i t i s c l a i m . (Ex. 6 ) . The i n s u r e r ' s a c ceptance o f t h e 
c l a i m based upon t h e t e n d i n i t i s d i a g n o s i s was n o t a "de f a c t o " d e n i a l o f a c l a i m 
f o r c a r p a l t u n n e l syndrome. 
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CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law i n e f f e c t p r i o r t o 
t h e 1990 amendments t o t h e Workers' Compensation A c t . We agree t h a t , because 
c l a i m a n t r e q u e s t e d a h e a r i n g b e f o r e May 1, 1990 and a h e a r i n g was convened p r i o r 
t o J u l y 1, 1990, t h e law i n e f f e c t p r i o r t o t h e 1990 amendments i s a p p l i c a b l e . 
Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 54(2) 

C o m p e n s a b i l i t y / n e c k , s h o u l d e r and upper back c o n d i t i o n 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s work a c t i v i t y was n o t a m a t e r i a l con­
t r i b u t i n g cause o f h e r neck, s h o u l d e r and upper back c o n d i t i o n . On r e v i e w , 
c l a i m a n t contends t h a t her c o n d i t i o n s were not diagnosed by her o r i g i n a l t r e a t ­
i n g d o c t o r s because t h e d o c t o r s ' c h a r t s were i n c o m p l e t e . C l a i m a n t argues t h a t 
t h e R e f e r e e s h o u l d have r e l i e d upon t h e o p i n i o n s o f Drs. N i c h o l s and B u s s a n i c h , 
who t r e a t e d c l a i m a n t f o r her neck, s h o u l d e r and back c o n d i t i o n . 

The i n s u r e r contends t h a t t h e two p h y s i c i a n s who i n i t i a l l y t r e a t e d c l a i m ­
a n t (Dr. M. Gambee and Dr. L.P. Gambee) diagnosed o n l y t e n d i n i t i s and p o s s i b l e 
c a r p a l t u n n e l syndrome i n v o l v i n g her r i g h t hand, w r i s t and arm. The i n s u r e r 
argues t h a t , i t was n o t u n t i l c l a i m a n t began t r e a t i n g w i t h c h i r o p r a c t o r s t h a t 
her c o n d i t i o n was a l s o diagnosed t o i n c l u d e acute severe upper t h o r a c i c and 
l o w e r c e r v i c a l s p r a i n / s t r a i n , r i g h t s h o u l d e r s t r a i n , r i g h t arm b r a c h i a l n e u r a l ­
g i a , r i g h t arm e x t e n s o r and f l e x o r muscle m y a l g i a and t e n d i n i t i s and 
r a d i c u l o p a t h y . 

I t i s n o t e n t i r e l y c l e a r whether c l a i m a n t ' s c l a i m i s based on an occupa­
t i o n a l d i s e a s e t h e o r y o r an i n d u s t r i a l i n j u r y t h e o r y . R e g a r d l e s s o f w h i c h t h e ­
o r y , we agree w i t h t h e Referee t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t e i t h e r her 
work a c t i v i t y o r t h e accepted i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause, o r t h e 
m a j o r cause, o f her neck, s h o u l d e r and back c o n d i t i o n . C l a i m a n t ' s 801 Form r e ­
p o r t e d t h a t she had p a i n i n her hand t h r o u g h use o f a t o o l a t work. The emer­
gency room r e p o r t d e s c r i b e s c l a i m a n t ' s c o n d i t i o n as a s o r e w r i s t . 

The c h a r t n o t e s o f c l a i m a n t ' s f i r s t two t r e a t i n g d o c t o r s , Drs. M. Gambee 
and L.P. Gambee, do n o t i n c l u d e mention o f neck, s h o u l d e r o r back c o m p l a i n t s . 
A d d i t i o n a l l y , i n h i s r e p o r t , Dr. Nye, M.D., d i d n o t m e n t i o n any symptoms o r com­
p l a i n t s by c l a i m a n t i n r e g a r d t o her neck, s h o u l d e r o r back. F i n a l l y , b o t h Dr. 
Nye and Dr. L.P. Gambee have r e p o r t e d t h a t c h i r o p r a c t i c t r e a t m e n t i s i n a p p r o p r i ­
a t e f o r a c a r p a l t u n n e l syndrome and Dr. Gambee d i s a g r e e d w i t h t h e d i a g n o s i s o f 
a neck c o n d i t i o n . Dr. Gambee r e i t e r a t e d t h a t , i n h i s o p i n i o n , c l a i m a n t ' s c o n d i ­
t i o n c o n s i s t e d o f m i l d c a r p a l t u n n e l and t e n d i n i t i s o f t h e thumb. 

We a r e n o t persuaded by c l a i m a n t ' s argument t h a t t h e p h y s i c i a n s ' r e p o r t s 
s h o u l d be d i s c o u n t e d because o f t h e minor o m i s s i o n s o r d i s c r e p a n c i e s n o t e d i n 
c l a i m a n t ' s b r i e f . F i n a l l y , as p o i n t e d o u t by t h e R e f e r e e , because c l a i m a n t d i d 
n o t appear a t h e a r i n g , he was u nable t o make a c r e d i b i l i t y f i n d i n g t o s u p p o r t 
h e r argument t h a t she had e x p e r i e n c e d t h e neck, s h o u l d e r and back c o n d i t i o n 
symptoms r e g a r d l e s s o f t h e f a c t t h a t t h r e e d o c t o r s d i d n o t document such symp­
toms. Under t h e c i r c u m s t a n c e s , we a f f i r m t h e Referee on t h e i s s u e o f compens­
a b i l i t y o f c l a i m a n t ' s neck, s h o u l d e r and back c o n d i t i o n . 

P e n a l t i e s and a t t o r n e y f e e s / u n r e a s o n a b l e and u n t i m e l y d e n i a l 

C l a i m a n t argues t h a t , even i f t h e d e n i a l i s u p h e l d and t h e r e a r e no 
amounts " t h e n due," t h e i n s u r e r ' s d e n i a l was unreasonable and a p e n a l t y may be 
assessed. C l a i m a n t argues t h a t t h e d e n i a l was u n r e a s o n a b l e as i t was based 
s o l e l y upon t h e o p i n i o n o f Dr. Gambee, who, c l a i m a n t has argued, i s u n r e l i a b l e . 
I n a d d i t i o n , c l a i m a n t contends t h a t t h e i n s u r e r u n r e a s o n a b l y r e s i s t e d t h e 
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payment o f compensation as i t f a i l e d t o accept o r deny t h e May 3, 1989 c l a i m 
u n t i l i t s d e n i a l i s s u e d on J u l y 2 1 , 1989, which was over s i x t y days a f t e r t h e 
c l a i m was made. ORS 656.262(10). 

We agree t h a t t h e r e are no amounts due upon wh i c h t o base a p e n a l t y . 
Moreover, we have above concluded t h a t c l a i m a n t ' s neck, s h o u l d e r and back c o n d i ­
t i o n i s n o t compensable. A c c o r d i n g l y , as t h e c l a i m i s n o t compensable, t h e r e 
can be no u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. See Boehr v. 
M i d - W i l l a m e t t e V a l l e y Food, 109 Or App 292 (1991). T h e r e f o r e , c l a i m a n t i s n o t 
e n t i t l e d t o a p e n a l t y and r e l a t e d f e e . 

"De f a c t o " d e n i a l / c a r p a l t u n n e l syndrome 

The R e f e r e e c o n c l u d e d t h a t t h e i n s u r e r had n o t i c e o f c l a i m a n t ' s c a r p a l 
t u n n e l syndrome by A p r i l 27, 1989; however, t h e c o n d i t i o n was n e i t h e r a c c e p t e d 
no r d e n i e d u n t i l t h e d a t e o f h e a r i n g . The Referee assessed a p e n a l t y and a t t o r ­
ney f e e f o r t h e i n s u r e r ' s f a i l u r e t o process c l a i m a n t ' s c a r p a l t u n n e l syndrome 
c l a i m . The R e feree a l s o awarded an assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s i n overcoming t h e "de f a c t o " d e n i a l . 

On r e v i e w , t h e i n s u r e r contends t h a t , a t h e a r i n g , c l a i m a n t ' s c o u n s e l i n d i ­
c a t e d t h a t he was n o t r a i s i n g t h e "de f a c t o " d e n i a l as an i s s u e , i f t h e i n s u r e r 
w o u l d a c c e p t c a r p a l t u n n e l as p a r t o f c l a i m a n t ' s c l a i m . The i n s u r e r argues t h a t 
t h e r e i s no e v i d e n c e o f a f a i l u r e t o respond t o any b i l l o r c l a i m f o r d i s a b i l i t y 
r e l a t e d t o c a r p a l t u n n e l , syndrome and n o t h i n g was i n a "de f a c t o " d e n i e d s t a t u s . 

We agree w i t h t h e i n s u r e r . At h e a r i n g , c l a i m a n t ' s c o u n s e l s t a t e d t h a t t h e 
i s s u e s were t h e J u l y 2 1 , 1989 d e n i a l and " k i n d o f a 'de f a c t o ' d e n i a l . " He 
s t a t e d t h a t c l a i m a n t ' s a ccepted c o n d i t i o n was r i g h t w r i s t t e n d i n i t i s , however, 
t h e m e d i c a l r e c o r d s i n d i c a t e d c a r p a l t u n n e l o r overuse syndrome. C l a i m a n t ' s 
c o u n s e l s t a t e d t h a t , i f t h e c a r r i e r was a c c e p t i n g an overuse o r a c a r p a l t u n n e l 
syndrome, "end o f d i s c u s s i o n . " He f u r t h e r s t a t e d t h a t i f t h e i n s u r e r d i d n o t 
a c c e p t t h e c o n d i t i o n , t h e n he would r a i s e t h e "de f a c t o " d e n i a l o f t h o s e c o n d i ­
t i o n s . T r . 4. Counsel f o r t h e i n s u r e r responded by s t a t i n g t h a t c l a i m a n t ' s 
n e r v e c o n d u c t i o n s t u d i e s were p a i d f o r and t h e c a r p a l t u n n e l syndrome was an 
a c c e p t e d p a r t o f t h e c l a i m . T r . 5, 6. 

We c o n c l u d e t h a t t h e i n s u r e r m e r ely c l a r i f i e d t h e a c c e p t e d c o n d i t i o n a t 
h e a r i n g , and t h e r e was n e i t h e r a "de f a c t o " d e n i a l o f c l a i m a n t ' s c a r p a l t u n n e l 
c o n d i t i o n nor a w i t h d r a w a l o f such a d e n i a l a t h e a r i n g . 

P e n a l t i e s and a t t o r n e y fees/"de f a c t o " d e n i a l 

As we have c o n c l u d e d t h a t t h e r e was no "de f a c t o " d e n i a l o f c l a i m a n t ' s 
c a r p a l t u n n e l c o n d i t i o n , we r e v e r s e t h e Referee's award o f a p e n a l t y and r e l a t e d 
a t t o r n e y f e e f o r an u n r easonable d e n i a l . We a l s o r e v e r s e t h e R e f e r e e ' s assessed 
a t t o r n e y f e e award f o r c l a i m a n t ' s counsel's s e r v i c e s i n overcoming a "de f a c t o " 
d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 19, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t assessed p e n a l t i e s and a t t o r ­
ney f e e s f o r an u n r e a s o n a b l e "de f a c t o " d e n i a l o f c l a i m a n t ' s c a r p a l t u n n e l syn­
drome i s r e v e r s e d . The Referee's assessed a t t o r n e y f e e o f $2,000 f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s i n overcoming a "de f a c t o " d e n i a l o f a c a r p a l t u n n e l syndrome 
i s a l s o r e v e r s e d . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT E. WOLFORD, Claimant 

WCB Case No. 91-00232 
ORDER ON REVIEW 

Malagon, e t a l . , C l a i m a n t A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Baker's o r d e r w h i c h d i s m i s s e d t h i s 
m a t t e r f o r l a c k o f j u r i s d i c t i o n . On r e v i e w , t h e i s s u e i s j u r i s d i c t i o n . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t because he c o n c l u d e d he 
l a c k e d j u r i s d i c t i o n . The Referee found t h a t a r e q u e s t t o t h e D i r e c t o r f o r r e ­
c l a s s i f i c a t i o n o f t h e c l a i m from n o n d i s a b l i n g t o d i s a b l i n g and a r e a s o n a b l e t i m e 
f o r t h e D i r e c t o r t o i s s u e h i s d e c i s i o n a r e p r e r e q u i s i t e s t o t h e R e f e r e e ' s h a v i n g 
j u r i s d i c t i o n o v e r t h i s m a t t e r which concerns t h e c o r r e c t n e s s o f t h e i n s u r e r ' s 
i n i t i a l c l a s s i f i c a t i o n o f c l a i m a n t ' s c l a i m as n o n d i s a b l i n g . We agr e e . 

Subsequent t o t h e d a t e o f t h e Referee's o r d e r we i s s u e d o u r d e c i s i o n i n 
C h r i s t i n e A. Deqrauw, 44 Van N a t t a 91 (19 9 2 ) . I n Deqrauw, we h e l d t h a t we d i d 
n o t have j u r i s d i c t i o n o v e r a d e c i s i o n t h a t a worker's i n i t i a l c l a i m was n o n d i s ­
a b l i n g u n t i l she has f i r s t exhausted t h e a d m i n i s t r a t i v e remedy c o n t a i n e d i n 1990 
Or Laws ( S p e c i a l S e s s i o n ) , ch. 2, 4 8 ( 3 ) ( c ) . 

S e c t i o n 4 8 ( 3 ) p r o v i d e s , i n p e r t i n e n t p a r t : 

"A c l a i m f o r a n o n d i s a b l i n g i n j u r y s h a l l n o t be r e p o r t e d t o 
t h e d i r e c t o r by t h e i n s u r e r o r s e l f - i n s u r e d employer e x c e p t : 

• > * * * * 

" ( c ) When t h e worker o b j e c t s t o a d e c i s i o n t h a t t h e i n j u r y i s 
n o n d i s a b l i n g and r e q u e s t s a d e t e r m i n a t i o n t h e r e o n . . . ." 

F u r t h e r m o r e , amended ORS 656.268(11) s t a t e s t h a t upon r e c e i p t o f a r e q u e s t 
made p u r s u a n t t o s e c t i o n 48 quoted above, t h e Department o f I n s u r a n c e and F i n ­
ance " s h a l l d e t e r m i n e whether t h e c l a i m i s d i s a b l i n g o r n o n d i s a b l i n g , " and t h a t 
"a copy o f such d e t e r m i n a t i o n s h a l l be m a i l e d t o a l l i n t e r e s t e d p a r t i e s . . . " 
A c c o r d i n g l y , we co n c l u d e t h a t we do not have j u r i s d i c t i o n u n t i l c l a i m a n t f i r s t 
e x h a u s t s t h i s a d m i n i s t r a t i v e remedy. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 24, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
THOMAS E. EDISON, Claimant 

WCB Case No. 90-12890 
ORDER ON REVIEW 

P o z z i , e t a l . , C l a i m a n t A t t o r n e y s 
K e n n e t h P. R u s s e l l ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members W e s t e r b a n d , Gunn, M o l l e r , N e i d i g a n d K i n s l e y . 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Tenenbaum's o r d e r t h a t : ( 1 ) f o u n d t h a t c l a i m a n t h a d t i m e l y f i l e d h i s c l a i m ; a n d 
( 2 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a s t r o k e . C l a i m a n t c r o s s -
r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h a w a r d e d h i s c o u n s e l 
$ 2 , 7 0 0 f o r s e r v i c e s a t h e a r i n g . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s , compens­
a b i l i t y a n d a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s . " 

CONCLUSIONS OF LAW AND OPINION 
T i m e l i n e s s 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c l a i m was t i m e l y f i l e d . We a g r e e . 

I n d e c i d i n g t h i s m a t t e r , t h e R e f e r e e a p p l i e d t h e l a w as amended b y O r e g o n 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. C l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 
1 , 1 9 9 0 , a n d t h e h e a r i n g was c o n v e n e d a f t e r J u l y 1 , 1990. T h e r e f o r e , t h e l i t i ­
g a t i o n " s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 5 4 ( 2 ) d o e s n o t a p p l y . I n a d d i t i o n , 
t h e m a t t e r a t i s s u e h e r e i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n ­
e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . M o r e o v e r , a p p l i c a t i o n o f t h e 
1990 amendments w i l l n o t p r o d u c e an a b s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h 
t h e p u r p o s e s a n d p o l i c i e s o f t h e w o r k e r s ' c o m p e n s a t i o n l a w . I d a M. W a l k e r , 
43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we t o o a n a l y z e t h i s m a t t e r u n d e r t h e 
W o r k e r s ' C o m p e n s a t i o n A c t as amended, e f f e c t i v e J u l y 1 , 1990. 

F o r m e r ORS 6 5 6 . 2 6 2 ( 8 ) p r o v i d e d t h a t a w o r k e r c o u l d r e q u e s t a h e a r i n g o n a 
d e n i a l a t a n y t i m e w i t h i n 60 d a y s a f t e r t h e m a i l i n g o f t h e n o t i c e o f d e n i a l . I n 
c o n j u n c t i o n w i t h t h i s s e c t i o n , ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) p r o v i d e d t h a t w i t h r e s p e c t t o a 
d e n i e d c l a i m , a h e a r i n g s h a l l n o t be g r a n t e d n o r s h a l l a c l a i m be e n f o r c e a b l e 
u n l e s s a r e q u e s t f o r h e a r i n g i s f i l e d n o t l a t e r t h a n t h e 6 0 t h d a y a f t e r t h e 
c l a i m a n t was n o t i f i e d o f t h e d e n i a l . 

The p o t e n t i a l c o n f l i c t b e t w e e n f o r m e r ORS 6 5 6 . 2 6 2 , r e f e r r i n g t o " m a i l i n g " 
as t h e c r i t i c a l e v e n t , a nd t h e r e f e r e n c e i n ORS 656.319 t o a c l a i m a n t b e i n g 
" n o t i f i e d " , was r e s o l v e d b y t h e Supreme C o u r t i n N o r t o n v . C o m p e n s a t i o n D e p t . , 
252 Or 75 ( 1 9 6 8 ) . I n N o r t o n , t h e C o u r t h e l d t h a t " n o t i f i c a t i o n " , as t h a t t e r m 
was u s e d i n ORS 6 5 6 . 3 1 9 , o c c u r r e d u p o n m a i l i n g o f t h e d e n i a l . The c o u r t n o t e d 
t h a t a c t u a l k n o w l e d g e o f t h e d e n i a l w o u l d a l s o be a r e a s o n a b l e i n t e r p r e t a t i o n o f 
" n o t i f i c a t i o n ; " h o w e v e r , t h e c o u r t c h o s e m a i l i n g b e c a u s e i t d e t e r m i n e d t h a t i t 
a l s o was a r e a s o n a b l e i n t e r p r e t a t i o n a n d w o u l d p e r m i t h a r m o n i z a t i o n o f t h e c o n ­
f l i c t i n g s t a t u t e s . Id. a t 78. 

I n J u l y 1 9 90, t h e l e g i s l a t u r e amended ORS 6 5 6 . 2 6 2 ( 8 ) by r e m o v i n g t h e l a n ­
g u a g e "on t h e d e n i a l a t any t i m e w i t h i n 60 d a y s a f t e r t h e m a i l i n g o f t h e n o t i c e 
o f d e n i a l " a n d a d d i n g t h e l a n g u a g e , " p u r s u a n t t o ORS 6 5 6 . 3 1 9 . " T h e r e f o r e , ORS 
6 5 6 . 2 6 2 ( 8 ) now s t a t e s : 
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" I f an i n s u r e r o r any o t h e r d u l y a u t h o r i z e d agent o f t h e em­
p l o y e r f o r such purpose, on r e c o r d w i t h t h e D i r e c t o r o f t h e D e p a r t ­
ment o f I n s u r a n c e and Finance d e n i e s a c l a i m f o r compensation, w r i t ­
t e n n o t i c e o f such d e n i a l , s t a t i n g t h e reason f o r t h e d e n i a l , and 
i n f o r m i n g t h e worker o f t h e E x p e d i t e d Claim S e r v i c e and o f h e a r i n g 
r i g h t s under ORS 656.283, s h a l l be be g i v e n t o c l a i m a n t . A copy o f 
t h e n o t i c e o f d e n i a l s h a l l be m a i l e d t o t h e d i r e c t o r and t o t h e em­
p l o y e r by t h e i n s u r e r . The worker may r e q u e s t a h e a r i n g p u r s u a n t t o 
ORS 656.319." 

OR Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 15. ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) was l e f t un­
changed by t h e l e g i s l a t u r e . 

C l a i m a n t contends t h a t by removing t h e language i n ORS 656.262(8) w h i c h 
r e f e r s t o m a i l i n g a d e n i a l , t h e l e g i s l a t u r e has s u b s t i t u t e d n o t i c e o f a d e n i a l 
as t h e c r i t i c a l e v e n t w h i c h s t a r t s t h e 60-day t i m e p e r i o d r u n n i n g . We agree. 

By r e m o v i n g t h e language t h a t l e d t o t h e c o n f l i c t between ORS 656.262 and 
ORS 656.319, t h e s t a t u t e s now c l e a r l y i n d i c a t e t h a t t h e 60-day p e r i o d does n o t 
b e g i n w i t h m a i l i n g o f t h e d e n i a l , b u t r a t h e r w i t h n o t i c e o f t h e d e n i a l t o 
c l a i m a n t . 

L e g i s l a t i v e h i s t o r y s u p p o r t s t h i s i n t e r p r e t a t i o n and r e f l e c t s t h a t t h e 
l e g i s l a t u r e was aware t h a t t h e change i n ORS 656.262(8) would imp a c t t h e i n t e r ­
p r e t a t i o n o f ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) , c a u s i n g n o t i c e o f t h e d e n i a l t o become t h e c r i t ­
i c a l e v e n t . ( H e a r i n g s o f t h e I n t e r i m S p e c i a l Committee on Workers' Compensa­
t i o n , May 3, 1990, Tape 3, s i d e A.) The Committee i n d i c a t e d t h a t t h e i n t e n t o f 
t h e amended language was t h a t n o t i c e would be deemed g i v e n when t h e n o t i c e was 
d e l i v e r e d t o t h e w o r k e r . I d . W h i l e i t i s n o t c l e a r t h a t t h e l e g i s l a t u r e under­
s t o o d how ORS 656.262 and 656.319 might be i n t e r p r e t e d i f t h e w o r k e r r e f u s e d t o 
a l l o w d e l i v e r y o f n o t i c e by c e r t i f i e d m a i l , i t i s c l e a r t h a t t h e l e g i s l a t u r e i n ­
t e n d e d r e c e i p t o f n o t i c e t o serve as t h e c r i t i c a l t r i g g e r i n g e v e n t . 

I n summary, we c o n c l u d e t h a t t h e 60-day t i m e p e r i o d does n o t b e g i n r u n n i n g 
u n t i l t h e w o r k e r i s n o t i f i e d o f t h e d e n i a l . We f u r t h e r c o n c l u d e t h a t i n t h i s 
c o n t e x t , " n o t i f i e d " means a c t u a l n o t i c e o r p r o o f t h a t t h e w o r k e r had c o n s t r u c ­
t i v e knowledge o f t h e d e n i a l , such as by r e f u s i n g d e l i v e r y o f a c e r t i f i e d l e t t e r 
f r o m t h e i n s u r e r o r s e l f - i n s u r e d employer o r r e c e i p t o f t h e c e r t i f i e d l e t t e r by 
someone on c l a i m a n t ' s b e h a l f a t t h e c o r r e c t address. 

T u r n i n g t o t h e p r e s e n t case, c l a i m a n t r e c e i v e d n o t i c e o f t h e d e n i a l on 
A p r i l 17, 1990. Inasmuch as t h e a c t u a l 6 0 t h day f e l l on S a t u r d a y , June 16, 
1990, t h e 6 0 t h day f o r purposes o f ORS 656.319 i s Monday, June 18, 1990, t h e day 
on w h i c h c l a i m a n t f i l e d h i s r e q u e s t f o r h e a r i n g . A c c o r d i n g l y , c l a i m a n t ' s r e ­
q u e s t f o r h e a r i n g was t i m e l y . 

C o m p e n s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e 
as s e t f o r t h i n t h e Referee's o r d e r . 

A t t o r n e y Fees/Hearing 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t t h e Referee's award o f $2,700 f o r s e r v i c e s con­
c e r n i n g SAIF's d e n i a l i s a r e a s o n a b l e amount f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s 
r e n d e r e d a t h e a r i n g . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d ­
e r e d t h e t i m e d e v o t e d t o t h e i s s u e , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 
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C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e t i m e l i n e s s and c o m p e n s a b i l i t y i s s u e s i s $1,200, t o be p a i d by t h e SAIF Cor­
p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com­
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 17, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $1,200, 
p a y a b l e by t h e SAIF C o r p o r a t i o n . 

Board C h a i r Neidig and Board Member K i n s l e y , s p e c i a l l y c o n c u r r i n g . 

We agree t h a t t h e amendment t o ORS 656.262(8) mandates t h e r e s u l t reached 
by t h e m a j o r i t y . We w r i t e t o express our concern o v e r t h e economic impact t h i s 
d e c i s i o n w i l l have on i n s u r e r s and s e l f - i n s u r e d employers. 

P r i o r t o t h i s d e c i s i o n , t h e da t e a d e n i a l was m a i l e d was t h e c r i t i c a l 
e v e n t w h i c h s t a r t e d t h e r u n n i n g o f t h e 60-day t i m e p e r i o d . T h e r e f o r e , an i n ­
s u r e r o r s e l f - i n s u r e d employer c o u l d m a i l t h e d e n i a l u s i n g t h e r e g u l a r m a i l . 
However, as t h e m a j o r i t y d e c i s i o n i n d i c a t e s , i t now appears t h a t a d e n i a l must 
be m a i l e d by c e r t i f i e d m a i l i n o r d e r f o r an i n s u r e r o r s e l f - i n s u r e d employer t o 
be c e r t a i n t h a t c l a i m a n t has r e c e i v e d n o t i c e o f t h e d e n i a l . The i n c r e a s e d 
p o s t a g e and l a b o r c o s t s t h a t an i n s u r e r o r s e l f - i n s u r e d employer w i l l i n c u r as a 
r e s u l t o f t h e use o f c e r t i f i e d m a i l w i l l be s u b s t a n t i a l . The l o n g - r a n g e e f f e c t 
w i l l be t o i n c r e a s e t h e c o s t o f p r o v i d i n g compensation f o r i n j u r e d w o r k e r s . 

A l t h o u g h t h e l e g i s l a t i v e h i s t o r y does s u p p o r t t h e m a j o r i t y ' s c o n c l u s i o n , 
i t does n o t appear t h a t t h e l e g i s l a t u r e c o n s i d e r e d t h e f i n a n c i a l i m p a c t o f t h e 
amendment t o ORS 656.262( 8 ) . The major g o a l o f Senate B i l l 1197 was t o reduce 
t h e c o s t o f p r o v i d i n g w o r k e r s ' compensation b e n e f i t s . However, t h e change t o 
ORS 6 5 6 . 2 6 2 ( 8 ) , as t h e we have i n t e r p r e t e d i t , has t h e o p p o s i t e e f f e c t . The r e ­
s u l t i n g i n c r e a s e d p ostage and l a b o r c o s t s w i l l u l t i m a t e l y be passed on and c o u l d 
r e s u l t i n i n c r e a s e d premiums t o employers i n t h i s s t a t e . 

F e b r u a r y 7, 1992 C i t e as 44 Van N a t t a 213 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SHARRON L. NOLLEY, Claimant 

WCB Case Nos. 90-20251 & 90-08081 
ORDER ON REVIEW 

S c o t t M. McNutt, Claimant A t t o r n e y 
R obert Jackson ( S a i f ) , Defense A t t o r n e y 

Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t : (1) f o u n d t h a t 
c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y March 7, 1990 and t h a t h er c l a i m 
was n o t p r e m a t u r e l y c l o s e d ; (2) up h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m ­
a n t ' s "new i n j u r y " c l a i m f o r a low back c o n d i t i o n ; (3) u p h e l d U n i t e d Employers' 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n ; and (4) a f f i r m e d 
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a D e t e r m i n a t i o n Order award o f 15 p e r c e n t (48 degrees) unscheduled permanent 
p a r t i a l d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e premature c l o s u r e , c o m p e n s a b i l ­
i t y , a g g r a v a t i o n and e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , w i t h t h e f o l l o w i n g e x c e p t i o n : 
A l l r e f e r e n c e s i n t h e O p i n i o n and Order t o U n i t e d P a c i f i c I n s u r a n c e Company a r e 
r e p l a c e d w i t h r e f e r e n c e s t o U n i t e d Employers I n s u r a n c e Company. 

CONCLUSIONS OF LAW AND OPINION 
Premature C l o s u r e 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c e r v i c a l and lumbar s t r a i n was medi­
c a l l y s t a t i o n a r y March 7, 1990 and t h a t her c l a i m was n o t p r e m a t u r e l y c l o s e d . 
We agree. 

A c l a i m f o r compensation s h a l l n o t be c l o s e d nor t e m p o r a r y d i s a b i l i t y ben­
e f i t s .compensation t e r m i n a t e d i f t h e w orker's c o n d i t i o n has n o t become m e d i c a l l y 
s t a t i o n a r y . ORS 656 . 2 6 8 ( 1 ) . The t e s t f o r d e t e r m i n i n g whether a w o r k e r i s medi­
c a l l y s t a t i o n a r y i s whether " f u r t h e r m e d i c a l improvement would r e a s o n a b l y be ex­
p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . " ORS 65 6 . 0 0 5 ( 1 7 ) . 
C l a i m a n t b e a r s t h e burden o f p r o v i n g t h a t she was n o t m e d i c a l l y s t a t i o n a r y when 
her low back i n j u r y c l a i m was c l o s e d . ORS 656.266; B e r l i n e r v. Weyerhaeuser, 54 
Or App 624 ( 1 9 8 1 ) . 

C l a i m a n t contends t h a t she was n o t m e d i c a l l y s t a t i o n a r y on March 7, 1990, 
because an MRI a t t h a t t i m e r e v e a l e d s m a l l d i s c h e r n i a t i o n s i n t h e c e r v i c a l and 
lumbar s p i n e s . However, Dr. B e r n s t e i n , t h e t r e a t i n g p h y s i c i a n , n o t e d t h e h e r n i ­
a t i o n s on t h e same day he concluded t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y , i n ­
d i c a t i n g t h a t t h e y were n o n c l i n i c a l and n o t n e c e s s a r i l y c o n s i s t e n t w i t h c l a i m ­
a n t ' s symptoms. He d i d n o t r e l a t e t h e h e r n i a t i o n s t o c l a i m a n t ' s compensable 
i n j u r y . Moreover, Dr. Dickerman, M.D., e x p l a i n e d t h a t p r o t r u d i n g d i s c s e x i s t i n 
t h e g e n e r a l p o p u l a t i o n , w i t h o r w i t h o u t trauma, and t h a t c l a i m a n t ' s h e r n i a t i o n s 
may be a normal f i n d i n g u n r e l a t e d t o any i n j u r y . He a l s o n o t e d t h a t c l a i m a n t 
had no r a d i c u l a r symptoms n o r m a l l y a s s o c i a t e d w i t h such f i n d i n g s and o p i n e d t h a t 
t h e b u l g e s were i n s i g n i f i c a n t . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we conclude t h a t t h e r e i s i n s u f f i c i e n t 
e v i d e n c e t o e s t a b l i s h t h a t c l a i m a n t ' s d i s c h e r n i a t i o n s a r e c a u s a l l y r e l a t e d t o 
her compensable i n j u r y . A c c o r d i n g l y , as note d by t h e R e f e r e e , w h e t h e r f u r t h e r 
m e d i c a l improvement o f t h a t c o n d i t i o n was r e a s o n a b l y e x p e c t e d i s n o t r e l e v a n t t o 
a d e t e r m i n a t i o n o f whether her compensable c o n d i t i o n was m e d i c a l l y s t a t i o n a r y . 
See Ray Graves, 42 Van N a t t a 2425 (1990). On t h i s r e c o r d , we c o n c l u d e t h a t 
c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t she was n o t m e d i c a l l y s t a t i o n a r y when her 
low back i n j u r y c l a i m was c l o s e d . 

A g g r a v a t i o n 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h i s i s s u e as s e t f o r t h 
i n t h e R e f e r e e ' s o r d e r . 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h t h a t she sus­
t a i n e d a compensable new i n j u r y w h i l e employed as a p i z z a d e l i v e r y d r i v e r f o r 
SAIF's i n s u r e d . The Referee f i r s t c oncluded t h a t c l a i m a n t had f a i l e d t o e s t a b ­
l i s h l e g a l c a u s a t i o n , n o t i n g t h a t t h e r e was no p e r s u a s i v e e v i d e n c e t h a t she sus­
t a i n e d an i n j u r y w i t h i n t h e course and scope o f her employment. He a l s o 
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c o n c l u d e d t h a t , even i f c l a i m a n t had i n j u r e d h e r s e l f a t work, she had f a i l e d t o 
e s t a b l i s h t h a t t h e a l l e g e d i n j u r y was t h e major c o n t r i b u t i n g cause o f her d i s ­
a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . 

We agree w i t h t h e Referee's c o n c l u s i o n r e g a r d i n g l e g a l c a u s a t i o n . As t h e 
R e f e r e e o b s e r v e d , t h e r e c o r d i s almost d e v o i d o f any m e d i c a l e v i d e n c e t h a t an 
i n j u r y o r w o r s e n i n g o c c u r r e d d u r i n g her second p e r i o d o f employment. We do n o t 
a g r e e , however, w i t h t h e Referee's a p p l i c a t i o n o f t h e major c o n t r i b u t i n g cause 
s t a n d a r d i n t h i s case. The Referee e v i d e n t l y r e l i e d upon ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , 
w h i c h p r o v i d e s : 

" I f a compensable i n j u r y combines w i t h a p r e e x i s t i n g d i s e a s e 
o r c o n d i t i o n t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , 
t h e r e s u l t a n t c o n d i t i o n i s compensable o n l y t o t h e e x t e n t t h e com­
p e n s a b l e i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f t h e 
d i s a b i l i t y o r need f o r t r e a t m e n t . " Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2, 3 . 

Subsequent t o t h e Referee's o r d e r , we i s s u e d Bahman M. N a z a r i , 43 Van 
N a t t a 2368 ( 1 9 9 1 ) , i n w h i c h we h e l d t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) does n o t d e t e r m i n e 
c o m p e n s a b i l i t y o f t h e i n i t i a l i n j u r y , b u t r a t h e r l i m i t s a c a r r i e r ' s l i a b i l i t y 
f o r c o n t i n u i n g d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . A c c o r d i n g l y , i n o r d e r 
t o e s t a b l i s h an i n i t i a l compensable i n j u r y , c l a i m a n t o n l y has t o p r o v e t h a t t h e 
work was a m a t e r i a l c o n t r i b u t i n g cause o f her c o n d i t i o n . See a l s o Mark N. 
W i e d l e , 43 Van N a t t a 855 ( 1 9 9 1 ) . 

N o n e t h e l e s s , even under t h e m a t e r i a l c o n t r i b u t i n g cause s t a n d a r d , we agree 
w i t h t h e R e f e r e e ' s a l t e r n a t i v e c o n c l u s i o n t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h 
m e d i c a l c a u s a t i o n . C l a i m a n t began w o r k i n g a t SAIF's i n s u r e d d u r i n g A p r i l 25, 
1990. On two subsequent o c c a s i o n s , however, she f a i l e d t o t e l l h e r d o c t o r s t h a t 
she had r e t u r n e d t o work, l e t alone t h a t she had s u s t a i n e d a new i n j u r y . D u r i n g 
a September 28, 1991 independent m e d i c a l e x a m i n a t i o n , c l a i m a n t a d m i t t e d t h a t she 
had been w o r k i n g as a p i z z a d e l i v e r y d r i v e r a t t h e t i m e o f t h e e a r l i e r examina­
t i o n s , b u t had no e x p l a n a t i o n why she d i d n o t p r o v i d e t h e i n f o r m a t i o n . I n any 
e v e n t , t h o s e examiners concl u d e d t h a t t h e d r i v i n g had no a p p a r e n t e f f e c t on 
c l a i m a n t ' s c o n d i t i o n . The o n l y evidence t o t h e c o n t r a r y i s a q u e s t i o n and 
answer n a r r a t i v e f r o m Dr. Caughran, who agreed t h a t c l a i m a n t ' s work as a p i z z a 
d e l i v e r y d r i v e r worsened her u n d e r l y i n g c o n d i t i o n . That o p i n i o n , however, con­
s i s t s s i m p l y o f an a f f i r m a t i v e response t o a q u e s t i o n posed by c l a i m a n t ' s coun­
s e l and i s unaccompanied by any r e a s o n i n g . A c c o r d i n g l y , we do n o t f i n d i t p e r ­
s u a s i v e . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

A f t e r o u r r e v i e w o f t h i s r e c o r d , we conclude t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h t h a t her work a t SAIF's i n s u r e d was a m a t e r i a l c o n t r i b u t i n g cause t o 
her d i s a b i l i t y o r need f o r t r e a t m e n t . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s 
d e c i s i o n t o u p h o l d SAIF's d e n i a l . 

E x t e n t o f Permanent D i s a b i l i t y 

We adopt t h a t p o r t i o n o f t h e Referee's o r d e r t h a t c o n c l u d e d t h a t c l a i m a n t 
has f a i l e d t o e s t a b l i s h permanent impairment as a r e s u l t o f h e r compensable i n ­
j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 28, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DUANE A. ALIOTH, Claimant 
WCB Case No. 90-02636 

ORDER ON REVIEW 
Sherwood & Coon, Claimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee B o r c h e r s ' o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d e m p loyer's d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r a b i l a t e r a l hand 
c o n d i t i o n . On r e v i e w , t h e i s s u e s are r e s j u d i c a t a and, i f t h e c l a i m i s n o t 
b a r r e d , c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa­
t i o n . 

We agree w i t h t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t t h e c l a i m i s 
b a r r e d by r e s j u d i c a t a , because c l a i m a n t ' s c o n d i t i o n has n o t changed s i n c e t h e 
p r i o r unappealed d e n i a l . See L i b e r t y Northwest I n s . Corp. v. B i r d , 99 Or App 
560 ( 1 9 8 9 ) . However, we a l s o n o t e t h a t c l a i m a n t i s n o t p r e c l u d e d f r o m p r o v i n g 
any c o n t r i b u t i o n h i s employment may have had t o a w o r s e n i n g o r development o f 
h i s b i l a t e r a l hand c o n d i t i o n subsequent t o t h e 1988 d e n i a l . See Anna M. T u r n e r , 
41 Van N a t t a 1956 ( 1 9 8 9 ) ; see a l s o Howard W. L a n k i n , 35 Van N a t t a 849 ( 1 9 8 3 ) , 
a f f ' d mem 69 Or App 53, r e v den 298 Or 470 (1984) ( U n c o n t e s t e d d e n i a l o f h e a r t 
c o n d i t i o n does n o t b a r f u t u r e l i t i g a t i o n o f j o b - r e l a t e d w o r s e n i n g o f t h a t c o n d i ­
t i o n ) . 

Assuming t h a t c l a i m a n t ' s c o n d i t i o n had changed s i n c e t h e 1988 d e n i a l , we 
would r e a c h t h e f o l l o w i n g a l t e r n a t i v e c o n c l u s i o n . 

C l a i m a n t concedes and we agree t h a t , because h i s c o n d i t i o n i s n o t compens­
a b l e as o f t h e 1988 d e n i a l , t h e c u r r e n t c l a i m i s p r o p e r l y c h a r a c t e r i z e d as a 
c l a i m f o r a w o r s e n i n g o f a p r e e x i s t i n g noncompensable c o n d i t i o n . See Anna M. 
T u r n e r , s u p r a . T h e r e f o r e , p u r s u a n t t o Wheeler v. Boise Cascade Corp., 298 Or 
452, 457-58 ( 1 9 8 5 ) , and W e l l e r v. Union Carbide Corp., 288 Or 27, 35 ( 1 9 7 9 ) , 
c l a i m a n t b e a r s t h e burden o f p r o v i n g a p a t h o l o g i c a l w o r s e n i n g o f h i s p r e e x i s t i n g 
c o n d i t i o n . See H o l l i s t e r L. S t a r r , 39 Van N a t t a 79, 80-81 ( 1 9 8 7 ) . 

The o n l y m e d i c a l e v i d e n c e which a r g u a b l y s u p p o r t s a f i n d i n g o f such a 
w o r s e n i n g i s t h e o p i n i o n o f Dr. Nolan, who examined c l a i m a n t once. Nolan 
s t a t e d : " C e r t a i n l y any exposure t o impact t o o l s a f t e r January 1988 w o u ld have 
worsened [ c l a i m a n t ' s ] , c o n d i t i o n . " (Ex. 2 8 - 3 ) . Inasmuch as Nolan's o p i n i o n i s 
s p e c u l a t i v e , i t i s n o t p e r s u a s i v e . See Gormley v. SAIF, 52 Or App 1055 ( 1 9 8 1 ) . 

A f t e r o u r de novo r e v i e w , we conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d a 
p a t h o l o g i c a l w o r s e n i n g s i n c e t h e 1988 d e n i a l . Consequently, he has n o t c a r r i e d 
h i s b u r den o f p r o o f . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 15, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
VIRGINIA L. BAKER, Claimant 

WCB Case No. 91-03134 
ORDER ON REVIEW 

Bl a c k , e t a l . , C l aimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s r i g h t arm i n j u r y c l a i m . I n t h e a l t e r n a t i v e , 
t h e employer asks t h a t , i n o r d e r t o remedy t h e Referee's a l l e g e d f a i l u r e t o a c t 
as an i m p a r t i a l Referee and conduct a f a i r h e a r i n g , t h e Board remand t h i s case 
t o t h e H e a r i n g s D i v i s i o n f o r a new h e a r i n g . We i n t e r p r e t t h e employer's r e q u e s t 
f o r a new h e a r i n g t o be a m o t i o n f o r a change o f Referee. On r e v i e w , t h e i s s u e s 
a r e c o m p e n s a b i l i t y and change o f Referee. We deny t h e m o t i o n , and a f f i r m . 

FINDINGS OF FACT 

We d e f e r t o t h e Referee's demeanor c r e d i b i l i t y f i n d i n g as i t concerns 
c l a i m a n t , and adopt h i s c r e d i b i l i t y f i n d i n g as i t concerns Mr. Hager. 

On F e b r u a r y 18, 1991, c l a i m a n t , a 5 6 - y e a r - o l d raimann o p e r a t o r , f e l t a 
t i g h t p i n c h i n h e r r i g h t f o r e a r m when she a t t e m p t e d t o remove a p a t c h e d sheet o f 
veneer f r o m her machine and p l a c e i t o n t o t h e conveyor b e l t . She t r i e d t o con­
t i n u e w o r k i n g , b u t when t h e p a i n r e c u r r e d w i t h a c t i v i t y , she r e p o r t e d t o her 
s u p e r v i s o r , c o m p l e t e d an 801 form, and went t o t h e emergency room as d i r e c t e d . 

C l a i m a n t was examined a t t h e emergency room by Dr. Showerman. He n o t e d 
t e n d e r n e s s o v e r t h e r i g h t f o r e a r m up t o t h e elbow, some l i m i t a t i o n o f range o f 
m o t i o n , and p a i n on f o r c e d s u p i n a t i o n . He diagnosed an a c u t e s t r a i n o f t h e 
r i g h t f o r e a r m e x t e n s o r muscles, and p r e s c r i b e d a s l i n g , i c e , and Naprosyn, a 
p r e s c r i p t i o n a n t i - i n f l a m m a t o r y p a i n k i l l e r . 

Ten days l a t e r , c l a i m a n t was seen by independent e x a m i n i n g p h y s i c i a n Dr. 
Helman. He n o t e d some t e n d e r n e s s o f t h e r i g h t l a t e r a l e p i c o n d y l e and t e n d e r n e s s 
t o t h e s o f t t i s s u e s o f t h e p r o n a t o r and e x t e n s o r mechanism, and di a g n o s e d an 
over u s e i n j u r y t o t h e r i g h t f o r e a r m . 

C l a i m a n t c u r r e n t l y i s t r e a t i n g w i t h o s t e o p a t h i c p h y s i c i a n Dr. Aaronson. 
He has documented t e n d e r n e s s o f t h e r i g h t l a t e r a l e p i c o n d y l e , i n a b i l i t y t o f u l l y 
p r o n a t e t h e r i g h t arm, and p a i n f u l l a t e r a l f l e x i o n . 

On March 12, 1991, t h e employer d e n i e d c l a i m a n t ' s r i g h t arm c o n d i t i o n , 
w h e t h e r d i a g n o s e d as a s t r a i n o r overuse syndrome, as n o t s u p p o r t e d by o b j e c t i v e 
f i n d i n g s . C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on March 12, 1991; t h e h e a r i n g 
was h e l d on June 3, 1991. 

A t h e a r i n g , t h e employer's a t t o r n e y c a l l e d c l a i m a n t ' s s u p e r v i s o r , Mr. 
Hager, as a w i t n e s s . A f t e r d i r e c t e x a m i n a t i o n , c r o s s - e x a m i n a t i o n , and f i n a l l y 
r e - d i r e c t e x a m i n a t i o n by employer's a t t o r n e y , employer's a t t o r n e y announced he 
had no f u r t h e r q u e s t i o n s o f Mr. Hager. C l a i m a n t ' s a t t o r n e y l i k e w i s e had no 
f u r t h e r q u e s t i o n s o f t h e w i t n e s s . A f t e r b o t h a t t o r n e y s had comp l e t e d t h e i r 
e x a m i n a t i o n s , t h e Referee examined Mr. Hager. The Referee t h e n a l l o w e d t h e 
a t t o r n e y s t o a g a i n examine t h e w i t n e s s . A t h e a r i n g , t h e employer's a t t o r n e y d i d 
n o t o b j e c t t o t h e Referee's e x a m i n a t i o n o f Mr. Hager nor r e q u e s t a new h e a r i n g . 



218 V i r g i n i a L. Baker, 44 Van N a t t a 217 (1992) 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has e s t a b l i s h e d by o b j e c t i v e e v i d e n c e t h a t h er F e b r u a r y 1991 i n ­
j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f her r i g h t f o r e a r m c o n d i t i o n and need 
f o r t r e a t m e n t . 

The h e a r i n g was conducted i n a manner t h a t a c h i e v e d s u b s t a n t i a l j u s t i c e . 

CONCLUSIONS OF LAW AND OPINION 
M o t i o n f o r New H e a r i n g 

On r e v i e w , t h e employer a l l e g e s t h a t t h e Referee i m p r o p e r l y i n j e c t e d him­
s e l f i n t o t h e p r o c e e d i n g as an advocate f o r c l a i m a n t . T h e r e f o r e , i t seeks a new 
h e a r i n g t o d e v e l o p a f a i r r e c o r d . We conclude t h e r e q u e s t i s n e i t h e r t i m e l y nor 
i n accordance w i t h OAR 438-06-095. 

I n s u p p o r t o f i t s a l l e g a t i o n o f p a r t i a l i t y , t h e employer a s s e r t s t h a t 
a f t e r c r o s s - e x a m i n a t i o n o f Mr. Hager by c l a i m a n t ' s a t t o r n e y , t h e Re f e r e e began 
h i s own c r o s s - e x a m i n a t i o n o f t h e w i t n e s s b e f o r e r e - d i r e c t e x a m i n a t i o n by t h e em­
p l o y e r ' s a t t o r n e y . Thus, i t argues, t h e Referee c o n c l u d e d t h a t he d i d n o t be­
l i e v e t h e w i t n e s s b e f o r e a l l t h e evidence from t h a t w i t n e s s had been r e c e i v e d , 
t h e r e b y p r e c l u d i n g t h e employer from e f f e c t i v e l y c o n d u c t i n g any r e - d i r e c t exami­
n a t i o n o r r e h a b i l i t a t i o n o f t h e w i t n e s s . 

The r e c o r d does n o t s u b s t a n t i a t e t h e employer's a l l e g a t i o n o f p a r t i a l i t y . 
To t h e c o n t r a r y , t h e h e a r i n g t r a n s c r i p t demonstrates t h a t t h e employer had e v e r y 
o p p o r t u n i t y t o proceed w i t h f u r t h e r e x a m i n a t i o n o f t h e w i t n e s s i n q u e s t i o n . For 
whateve r r e a s o n , t h e employer chose n o t t o a v a i l h i m s e l f o f t h i s o p p o r t u n i t y 
f o l l o w i n g t h e Referee's q u e s t i o n s . I n any ev e n t , we f i n d n o t h i n g i n t h e r e c o r d 
t o suggest t h a t t h e h e a r i n g was conducted i n any manner o t h e r t h a n one w h i c h 
would a c h i e v e s u b s t a n t i a l j u s t i c e . ORS 656.283(7). 

F u r t h e r m o r e , t h e employer has n o t c o m p l i e d w i t h OAR 438-06-095. I f t h e 
employer t h o u g h t t h e Referee was b i a s e d , i t s h o u l d have o b j e c t e d a t h e a r i n g and 
r e q u e s t e d a change o f Referee. OAR 438-06-095(2). T h i s r e q u e s t was n e i t h e r 
p r o m p t l y nor d i l i g e n t l y f i l e d . See OAR 438-06-095(3). 

For t h e a f o r e m e n t i o n e d reasons, t h e employer's r e q u e s t f o r a new h e a r i n g 
i s d e n i e d . 

C o m p e n s a b i l i t y 

T u r n i n g t o t h e m e r i t s o f t h e case, we a f f i r m t h e Referee's c o n c l u s i o n t h a t 
c l a i m a n t has e s t a b l i s h e d by o b j e c t i v e m e d i c a l e v i d e n c e t h a t h e r i n j u r y was a 
m a t e r i a l c o n t r i b u t i n g cause o f her r i g h t arm d i s a b i l i t y and need f o r t r e a t m e n t . 
However, we o f f e r t h e f o l l o w i n g a n a l y s i s . 

On r e v i e w , t h e employer argues t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t t h e 
c l a i m i s e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s , as r e ­
q u i r e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . We d i s a g r e e . " O b j e c t i v e f i n d i n g s " i n s u p p o r t o f 
m e d i c a l e v i d e n c e a r e d e f i n e d t o i n c l u d e , b u t are n o t l i m i t e d t o , "ranges o f 
m o t i o n , a t r o p h y , muscle s t r e n g t h , muscle spasm, and d i a g n o s t i c e v i d e n c e s u b s t a n ­
t i a t e d by c l i n i c a l f i n d i n g s . " Amended ORS 656.005(19). 

Dr. Showerman, t h e emergency room p h y s i c i a n who examined c l a i m a n t immedi­
a t e l y a f t e r h er i n j u r y , n o t e d t e n d e r n e s s over c l a i m a n t ' s r i g h t f o r e a r m up t o t h e 
elbow, some l i m i t a t i o n o f range o f m o t i o n , w i t h p a i n on f o r c e d s u p i n a t i o n . 
Based on c l a i m a n t ' s r e p o r t i n g t o him o f t h e mechanics o f i n j u r y and h i s p h y s i c a l 
e x a m i n a t i o n o f c l a i m a n t , Dr. Showerman concluded t h a t c l a i m a n t had s u s t a i n e d an 
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a c u t e s t r a i n o f t h e r i g h t f o r e a r m e x t e n s o r muscles. T h e r e a f t e r , he p r e s c r i b e d a 
s l i n g , i c e , and Naprosyn, a p r e s c r i p t i o n a n t i - i n f l a m m a t o r y p a i n k i l l e r . More­
o v e r , i n d e p e n d e n t e x a m i n i n g p h y s i c i a n Dr. Helman and o s t e o p a t h i c p h y s i c i a n Dr. 
Aaronson have examined c l a i m a n t and r e p o r t e d s i m i l a r f i n d i n g s . A p h y s i c i a n ' s 
e v a l u a t i o n o f a wo r k e r ' s s u b j e c t i v e c o m p l a i n t s s a t i s f i e s t h e d e f i n i t i o n o f 
" o b j e c t i v e f i n d i n g s . " Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . 

C o n s e q u e n t l y , we f i n d c l a i m a n t has e s t a b l i s h e d by o b j e c t i v e m e d i c a l e v i ­
dence t h a t h e r i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f her r i g h t f o r e a r m 
d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . 

For s u c c e s s f u l l y d e f e n d i n g on r e v i e w a g a i n s t t h e employer's r e q u e s t f o r 
r e v i e w , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed a t t o r n e y f e e . ORS 
65 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s coun­
s e l ' s s e r v i c e s on Board r e v i e w i s $700, t o be p a i d by t h e employer. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case 
(as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , 
and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 3, 1991 i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a rea s o n a b l e assessed a t t o r n e y f e e o f 
$700, p a y a b l e by t h e s e l f - i n s u r e d employer. 

F e b r u a r y 1 1 , 1992 C i t e as 44 Van N a t t a 219 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LAWRENCE R. BOCK (Deceased), Claimant 
WCB Case Nos. 91-01298 & 91-01154 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . . Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The b e n e f i c i a r y o f t h e deceased c l a i m a n t r e q u e s t s r e v i e w o f Ref e r e e 
Podnar's o r d e r t h a t : (1) d e c l i n e d t o r e q u i r e t h e SAIF C o r p o r a t i o n t o pay c l a i m ­
a n t ' s b e n e f i c i a r y s u r v i v o r b e n e f i t s p u r s u a n t t o an e a r l i e r r e f e r e e ' s o r d e r ; and 
(2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's a l l e g e d l y u n r e a ­
s o n a b l e f a i l u r e / t o pay t h e a f o r e m e n t i o n e d b e n e f i t s p e n d i n g Board r e v i e w o f t h e 
e a r l i e r r e f e r e e ' s o r d e r . On r e v i e w , t h e i s s u e s a r e s t a y o f compensation and 
p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s , " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
The p r i o r r e f e r e e ' s o r d e r , which s e t a s i d e SAIF's d e n i a l and o r d e r e d t h a t t h e 
b e n e f i c i a r i e s ' c l a i m be processed a c c o r d i n g t o law, was a f f i r m e d by a October 
29, 1991 Order on Review as r e c o n s i d e r e d by a November 26, 1991 o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "C o n c l u s i o n s . " See e.g. Raymond J. Seebach, 43 Van 
N a t t a 2687 ( 1 9 9 1 ) . We add t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
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.Pursuant t o amended ORS 656.313, f i l i n g o f a r e q u e s t f o r Board r e v i e w by 
an i n s u r e r " s t a y s payment o f t h e compensation appealed, e x c e p t f o r [ c e r t a i n ex­
press, e x c e p t i o n s n o t a p p l i c a b l e h e r e . ] " (Emphasis s u p p l i e d ) . I n t u r n , ORS 
656.005(8) d e f i n e s "compensation" t o i n c l u d e " a l l b e n e f i t s * * * p r o v i d e d f o r a 
compensable i n j u r y t o a s u b j e c t worker o r t h e worker's b e n e f i c i a r i e s * * *." 
SAIF's s t a y o f payment o f b e n e f i t s was p r o p e r under amended ORS 656.313. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 3, 1991 i s a f f i r m e d . 

F e b r u a r y 1 1 , 1992 ; C i t e as 44 Van N a t t a 220 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CORDY A. BRICKEY, Claimant 
Own M o t i o n No. 66-0302M 
AMENDED OWN MOTION ORDER 

S a i f L e g a l Department, Defense A t t o r n e y 

On Ja n u a r y 14, 1992, we i s s u e d an Own M o t i o n Order i n w h i c h we d e n i e d 
SAIF's r e q u e s t f o r reimbursement o f a n a r r a t i v e r e p o r t i t sought r e g a r d i n g t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s c l a i m . We reasoned t h a t a m e d i c a l r e p o r t t o d e t e r ­
mine c o m p e n s a b i l i t y i s n o t compensation as d e f i n e d by ORS 656.005(8) and, t h u s , 
c o u l d n o t q u a l i f y as r e i m b u r s a b l e compensation p a y a b l e t o i n j u r e d w o r k e r s under 
ORS 656.625. 

We have r e c o n s i d e r e d our r e a s o n i n g i n l i g h t o f Brooks v. D & R Timber, 55 
Or App 688 ( 1 9 8 2 ) , i n whic h t h e Court o f Appeals h e l d t h a t d i a g n o s t i c m e d i c a l 
s e r v i c e s a r e c o n s i d e r e d compensable when t h e s e r v i c e s a r e r e a s o n a b l e and neces­
s a r y i n o r d e r t o d e t e r m i n e whether a c a u s a l r e l a t i o n s h i p e x i s t s between a com­
p e n s a b l e c o n d i t i o n and a c u r r e n t c o n d i t i o n . The Board has f o l l o w e d t h i s h o l d i n g 
i n s e v e r a l subsequent cases, e.g., K a t h e r i n J. Hunt e r , 43 Van N a t t a 1488 ( 1 9 9 1 ) , 
Kenneth M. Simons, 41 Van N a t t a 378 (1989) and C l i f f o r d D. Howerton, 38 Van 
N a t t a 1425 ( 1 9 8 6 ) . T h i s p o l i c y encourages t h e i n s u r e r t o f u l l y i n v e s t i g a t e and, 
t h e r e f o r e , p r o p e r l y p r o c e s s t h e c l a i m . A l t h o u g h Brooks was n o t an own m o t i o n 
case, we b e l i e v e t h a t i t i s a p p r o p r i a t e t o a p p l y t h i s p o l i c y t o c l a i m s t h a t a r e 
i n own m o t i o n s t a t u s . We, t h e r e f o r e , f i n d t h a t a m e d i c a l r e p o r t i s an i n t e g r a l 
p a r t o f a m e d i c a l s e r v i c e p r o v i d e d t o an i n j u r e d worker and, as such, would 
q u a l i f y as compensation under ORS 656.005(8) and ORS 656.625. I n l i g h t o f t h e 
r e a s o n i n g s e t f o r t h h e r e i n , we w i t h d r a w our d i s a v o w a l o f Henry J. D o l i n a r , 
i s s u e d J a n u a r y 17, 1991 ( u n p u b l i s h e d ) . 

A c c o r d i n g l y , we f i n d t h a t t h e r e q u e s t e d m e d i c a l s e r v i c e s a r e r e a s o n a b l e 
and n e c e s s a r y and a r e j u s t i f i e d by s p e c i a l c i r c u m s t a n c e s . T h e r e f o r e , we w i t h ­
draw o u r Ja n u a r y 14, 1992 o r d e r and a u t h o r i z e SAIF's r e q u e s t f o r reimbursement 
f o r a n a r r a t i v e r e p o r t i n t h e amount o f $35.00. 

As amended h e r e i n , we adhere t o and r e p u b l i s h our January 14, 1992 o r d e r . 
The p a r t i e s ' r i g h t s t o r e c o n s i d e r a t i o n and appeal s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
ALEX J . COMO, Claimant 
WCB Case No. 90-16139 

ORDER ON REVIEW 
Ke v i n Mannix, Defense Attorney-

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Crumme's o r d e r t h a t a f f i r m e d 
a D e t e r m i n a t i o n Order award o f 5 p e r c e n t (6.75 degrees) s c h e d u l e d permanent d i s ­
a b i l i t y f o r l o s s o f use o f t h e l e f t f o o t and 37 p e r c e n t (118.4 degrees) unsched­
u l e d permanent d i s a b i l i t y f o r a c e r v i c a l and lumbar back i n j u r y . On r e v i e w , 
c l a i m a n t p r e s e n t s a d d i t i o n a l e v i d e n c e . We t r e a t such as a r e q u e s t f o r remand. 
See Judy A. B r i t t o n , 37 Van N a t t a 1262 (1985). The i s s u e s on r e v i e w a r e remand, 
e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y , and e x t e n t o f sc h e d u l e d p e r ­
manent p a r t i a l d i s a b i l i t y . We deny t h e r e q u e s t f o r remand and m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g c o r r e c t i o n . 
C l a i m a n t ' s lumbar s u r g e r y was performed on March 3 1 , 1989. 

CONCLUSIONS OF LAW AND OPINION 

As a p r e l i m i n a r y m a t t e r , we note t h a t t h e Referee a f f i r m e d t h e May 15, 
1990 D e t e r m i n a t i o n Order and d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t . No p a r t y r e ­
q u e s t e d t h a t t h e r e q u e s t be d i s m i s s e d . Moreover, we are aware o f no o t h e r 
a u t h o r i t y s u p p o r t i n g a d i s m i s s a l , absent such a r e q u e s t . T h e r e f o r e , we r e i n ­
s t a t e c l a i m a n t ' s h e a r i n g r e q u e s t and proceed t o t h e m e r i t s . 

Remand 

On November 18, 1991, c l a i m a n t s u b m i t t e d t o t h e Board an u n s i g n e d , p a r t i a l 
copy o f a r e p o r t d a t e d March 12, 1991. C l a i m a n t contends t h a t t h i s p a r t i a l r e ­
p o r t e s t a b l i s h e s t h a t he i s t o t a l l y d i s a b l e d . We t r e a t t h i s s u b m i s s i o n as a 
m o t i o n t o remand f o r t h e t a k i n g o f f u r t h e r e v i d e n c e . Judy A. B r i t t o n , s u p r a. 
We deny t h e m o t i o n . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been "im*-
p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 656 . 2 9 5 ( 5 ) . 
Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 (1 9 8 6 ) . To m e r i t remand f o r 
c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be c l e a r l y shown t h a t m a t e r i a l 
e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . 
Compton v. Weyerhaeuser Co., 301 Or 641 (1 9 8 6 ) ; Bernard L. Osborn, 37 Or App 
1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 152 (1 9 8 6 ) . 

We f i n d t h a t t h e r e c o r d i s n o t i n s u f f i c i e n t l y d e veloped w i t h o u t t h e p a r ­
t i a l r e p o r t s u b m i t t e d by c l a i m a n t on r e v i e w . The r e c o r d i n c l u d e s a r e p o r t from 
M e d i c a l C o n s u l t a n t s Northwest w h i c h d e t a i l s t h e e x t e n t o f c l a i m a n t ' s permanent 
d i s a b i l i t y . Dr. Sm i t h , a t t e n d i n g surgeon, c o n c u r r e d w i t h t h i s r e p o r t . F u r t h e r 
e v i d e n c e on e x t e n t o f d i s a b i l i t y would be c u m u l a t i v e . F u r t h e r m o r e , t h e document 
c l a i m a n t s u b m i t s addresses h i s c o n d i t i o n more t h a n two months a f t e r h e a r i n g . 
T h e r e f o r e , t h i s document i s n o t m a t e r i a l l y r e l e v a n t t o t h e e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y a t t h e t i m e o f h e a r i n g . See Gettman v. SAIF, 289 Or 609 ( 1 9 8 0 ) . Ac­
c o r d i n g l y , we c o n c l u d e t h a t t h e r e c o r d has n o t been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed and deny c l a i m a n t ' s m o t i o n t o remand t h i s 
case f o r a d m i s s i o n o f f u r t h e r e v i d e n c e . Mark A. O s t e r m i l l e r , 42 Van N a t t a 2873 
( 1 9 9 0 ) . 
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E x t e n t o f Unscheduled Permanent P a r t i a l D i s a b i l i t y 

The R e f e r e e a f f i r m e d t h e D e t e r m i n a t i o n Order award o f 37 p e r c e n t unsched­
u l e d permanent p a r t i a l d i s a b i l i t y f o r c e r v i c a l and lumbar s p i n e i n j u r i e s . We 
m o d i f y . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l ­
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l ­
i t y . OAR 438-10-010; WCD Admin. Order 1-1989. 

The p a r t i e s do n o t d i s p u t e t h e Referee's v a l u e s f o r age ( 1 ) , f o r m a l educa­
t i o n ( 0 ) , t r a i n i n g ( 0 ) , and s k i l l s ( 1 ) . Thus, t h e t o t a l age v a l u e i s 1, and t h e 
t o t a l e d u c a t i o n v a l u e i s 1. 

A d a p t a b i l i t y 

We adopt t h e Referee r e a s o n i n g and c o n c l u s i o n on t h e i s s u e o f a d a p t a b i l i t y 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The i n s u r e r argues t h a t t h e Referee i n c o r r e c t l y c l a s s i f i e d c l a i m a n t ' s a t -
i n j u r y j o b as "heavy." We agree w i t h t h e Referee. When c l a i m a n t was i n j u r e d , 
he was c a r r y i n g a microwave w e i g h i n g a p p r o x i m a t e l y 80 pounds. T h e r e f o r e , h i s 
a t - i n j u r y j o b i n v o l v e d heavy work. See Douglas P. Evans, 43 Van N a t t a 337 
( 1 9 9 1 ) . C l a i m a n t ' s work s e l l i n g r e s t o r a t i o n a u t o p a r t s i n v o l v e s l i g h t / m e d i u m 
work. Thus, we f i n d t h a t c l a i m a n t has an a d a p t a b i l i t y f a c t o r o f 2.5. Former 
OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) . 

I m p a i r m e n t 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s r e g a r d i n g t h e v a l u e s f o r 
c e r v i c a l i m p a i r m e n t (2.92 p e r c e n t ) and a n a l impairment ( 0 ) . 

We n o t e t h a t , under t h e a p p l i c a b l e law, we r a t e d i s a b i l i t y as o f t h e d a t e 
o f h e a r i n g , n o t as o f t h e d a t e o f c l a i m c l o s u r e . The amendments t o ORS 
656.283(7) and 6 5 6 . 2 9 5 ( 5 ) , which c r e a t e a d i f f e r e n t r a t i n g p r i n c i p l e , do n o t 
a p p l y because c l a i m a n t became m e d i c a l l y s t a t i o n a r y b e f o r e J u l y 1, 1990. See Or 
Laws 1990, Ch. 2, Sec. 5 4 ( 3 ) ; Stephen A. R o b e r t s , 43 Van N a t t a 1815 ( 1 9 9 1 ) . 

The R e f e r e e r e l i e d on t h e range o f m o t i o n measurements t a k e n by t h e Medi­
c a l C o n s u l t a n t s N o r t h w e s t , I n c . on November 11, 1989. (Ex. 3 0 ) . The i n s u r e r 
argues t h a t , g i v e n t h e u s u a l d e f e r e n c e t o a t r e a t i n g p h y s i c i a n , t h e e a r l i e r mea­
surements o f Dr. S m i t h , a t t e n d i n g surgeon, s h o u l d be used. 

ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) p r o v i d e s , i n p e r t i n e n t p a r t , t h a t " [ e j x c e p t as o t h e r ­
w i s e p r o v i d e d i n t h i s c h a p t e r , o n l y t h e a t t e n d i n g p h y s i c i a n a t t h e t i m e o f c l a i m 
c l o s u r e may make f i n d i n g s r e g a r d i n g t h e worker's i m p a i r m e n t f o r t h e p u r p o s e o f 
e v a l u a t i n g t h e w o r k e r ' s d i s a b i l i t y . " Thus, t h e c l e a r language o f t h e s t a t u t e as 
a p p l i e d t o t h e p r e s e n t case means t h a t , a l t h o u g h t h e d i s a b i l i t y i s r a t e d a t t h e 
t i m e o f h e a r i n g , t h e a t t e n d i n g p h y s i c i a n a t t h e t i m e o f c l a i m c l o s u r e p r o v i d e s 
t h e f i n d i n g s r e g a r d i n g t h e w o r k e r ' s i m p a i r m e n t . See Dennis E. Conner, 43 Van 
N a t t a 2799 ( 1 9 9 1 ) . 

Thus, as a t t e n d i n g surgeon a t c l a i m c l o s u r e , Dr. Smith must make t h e f i n d ­
i n g s r e g a r d i n g c l a i m a n t ' s i m p a i r m e n t . Dr. Smith f u l f i l l e d t h i s r e q u i r e m e n t by 
c o n c u r r i n g w i t h t h e C o n s u l t a n t s ' r e p o r t and t h e r e b y a d o p t i n g t h e i r more r e c e n t 
r ange o f m o t i o n measurements. (Ex. 3 2 ) . Dennis E. Conner, supra. F u r t h e r m o r e , 
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as n o t e d above, t h e r a t i n g o f d i s a b i l i t y i s t o be done as o f t h e h e a r i n g and t h e 
C o n s u l t a n t s ' r e p o r t i s c l o s e s t t o t h e h e a r i n g d a t e . T h e r e f o r e , we use t h e Con­
s u l t a n t s ' measurements, as adopted by Dr. Smith, t o d e t e r m i n e c l a i m a n t ' s l o s s o f 
range o f m o t i o n . 

C l a i m a n t ' s l o s s o f lumbar range o f m o t i o n i s r a t e d as f o l l o w s : f l e x i o n (6 
p e r c e n t ) , e x t e n s i o n (2 p e r c e n t ) , r i g h t l a t e r a l f l e x i o n (2 p e r c e n t ) , l e f t l a t e r a l 
f l e x i o n (3.6 p e r c e n t ) . Former OAR 436-35-360. These v a l u e s a r e added f o r a t o ­
t a l l o s s o f lumbar range o f m o t i o n o f 13.6 p e r c e n t . Former OAR 436-35-360(10). 

Dr. Smith f o u n d t h a t c l a i m a n t ' s c h r o n i c lumbar c o n d i t i o n l i m i t e d t h e 
r e p e t i t i v e use o f h i s back i n t h a t he must a v o i d e x c e s s i v e l i f t i n g , b e n d i n g , and 
t w i s t i n g , and p r o l o n g e d s i t t i n g and s t a n d i n g . (Ex. 27 - 2 ) . T h i s i m p a i r m e n t i s 
r a t e d a t 5 p e r c e n t . Former OAR 436-35-320(4). 

C l a i m a n t ' s compensable lumbar s u r g e r y i n v o l v e d s i x f a c e t e c t o m i e s , each 
v a l u e d a t 3 p e r c e n t . (Ex. 2 1 - 2 ) ; former OAR 436-35-350(2). These m u l t i p l e 
s u r g e r y v a l u e s a r e combined, n o t added, f o r a v a l u e o f 16.7 p e r c e n t . Roger F. 
Slad e , 43 Van N a t t a 631 ( 1 9 9 1 ) . 

The m u l t i p l e r e s i d u a l s i n t h e lumbar s p i n e a r e combined, n o t added, f o r a 
t o t a l lumbar i m p a i r m e n t o f 31.6 p e r c e n t . Former OAR 436-35-360(11). T h i s v a l u e 
i s combined w i t h t h e c e r v i c a l impairment o f 2.92 p e r c e n t f o r a t o t a l i m p airment 
o f t h e s p i n e o f 33.6 p e r c e n t . I d . 

Com p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m ­
a n t ' s age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 1, t h e sum i s 2. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5, t h e p r o d u c t i s 5. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 33.6, t h e r e s u l t i s 38.6 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 
That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . Former 
OAR 436-35- 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 39 p e r c e n t . 

E x t e n t o f Scheduled Permanent P a r t i a l D i s a b i l i t y 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n r e g a r d i n g t h e i s s u e o f t h e 
e x t e n t o f s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

ORDER 

C l a i m a n t ' s h e a r i n g r e q u e s t i s r e i n s t a t e d . The Referee's o r d e r d a t e d 
F e b r u a r y 6, 1991 i s m o d i f i e d . I n a d d i t i o n t o t h e 37 p e r c e n t (118.4 degrees) 
awarded by t h e D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 2 p e r c e n t (6.4 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 39 p e r c e n t 
(124.8 degrees) unscheduled permanent d i s a b i l i t y f o r a c e r v i c a l and lumbar s p i n e 
i n j u r y . The remainder o f t h e o r d e r i s a f f i r m e d . 



224 C i t e as 44 Van N a t t a 224 (1992) F e b r u a r y 1 1 , 1992 

I n t h e M a t t e r o f t h e Compensation o f 
CARL HI6HT, Claimant 

Own M o t i o n No. 66-0306M 
AMENDED OWN MOTION ORDER 

S a i f L e g a l Department, Defense A t t o r n e y 

On January 14, 1992, we i s s u e d an Own M o t i o n Order i n w h i c h we d e n i e d 
SAIF's r e q u e s t f o r reimbursement o f a n a r r a t i v e r e p o r t i t sought f r o m Dr. B e r t 
r e g a r d i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t c l a i m . We reasoned t h a t a 
m e d i c a l r e p o r t t o d e t e r m i n e c o m p e n s a b i l i t y i s n o t compensation as d e f i n e d by 
ORS 656.005(8) and, t h u s , c o u l d n o t q u a l i f y as r e i m b u r s a b l e compensation p a y a b l e 
t o i n j u r e d w o r k e r s under ORS 656.625. 

We have r e c o n s i d e r e d our r e a s o n i n g i n l i g h t o f Brooks v. D & R Timber, 
55 Or App 688 ( 1 9 8 2 ) , i n w h i c h t h e Court o f Appeals h e l d t h a t d i a g n o s t i c m e d i c a l 
s e r v i c e s a r e c o n s i d e r e d compensable when t h e s e r v i c e s a r e r e a s o n a b l e and neces­
s a r y i n o r d e r t o d e t e r m i n e whether a c a u s a l r e l a t i o n s h i p e x i s t s between a com­
pe n s a b l e c o n d i t i o n and a c u r r e n t c o n d i t i o n . The Board has f o l l o w e d t h i s h o l d i n g 
i n s e v e r a l subsequent cases, e.g., K a t h e r i n J. Hunt e r , 43 Van N a t t a 1488 ( 1 9 9 1 ) , 
Kenneth M. Simons, 41 Van N a t t a 378 (1989) and C l i f f o r d D. Howerton, 38 Van 
N a t t a 1425 ( 1 9 8 6 ) . T h i s p o l i c y encourages t h e i n s u r e r t o f u l l y i n v e s t i g a t e and, 
t h e r e f o r e , p r o p e r l y p r o c e s s t h e c l a i m . A l t h o u g h Brooks was n o t an own m o t i o n 
case, we b e l i e v e t h a t i t i s a p p r o p r i a t e t o a p p l y t h i s p o l i c y t o c l a i m s t h a t a r e 
i n own m o t i o n s t a t u s . We, t h e r e f o r e , f i n d t h a t a m e d i c a l r e p o r t i s an i n t e g r a l 
p a r t o f a m e d i c a l s e r v i c e p r o v i d e d t o an i n j u r e d w orker and, as such, would 
q u a l i f y as compensation under ORS 656.005(8) and ORS 656.625. 

A c c o r d i n g l y , we f i n d t h a t t h e r e q u e s t e d m e d i c a l s e r v i c e s a r e r e a s o n a b l e 
and n e c e s s a r y and a r e j u s t i f i e d by s p e c i a l c i r c u m s t a n c e s . T h e r e f o r e , we a u t h o ­
r i z e SAIF's r e q u e s t f o r reimbursement f o r a n a r r a t i v e r e p o r t i n t h e amount o f 
$5.50. 

We c o n s e q u e n t l y w i t h d r a w our January 14, 1992 o r d e r . As amended h e r e i n , 
we adhere t o and r e p u b l i s h our January 14, 1992 o r d e r . The p a r t i e s ' r i g h t s t o 
r e c o n s i d e r a t i o n and appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
KEVIN S. KELLER, Claimant 
WCB Case No. 90-07466 

ORDER ON REVIEW 
Karen M. Werner, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members en banc. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
L i v e s l e y ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a psy­
c h o l o g i c a l c o n d i t i o n ; and (2) s e t a s i d e t h e March 23, 1990 D e t e r m i n a t i o n Order 
as p r e m a t u r e . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t 
u p h e l d t h e employer's d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r a work 
h a r d e n i n g program. I n t h e event t h a t t h e D e t e r m i n a t i o n Order i s r e i n s t a t e d , t h e 
employer seeks a r e d u c t i o n o f permanent p a r t i a l and te m p o r a r y t o t a l d i s a b i l i t y 
awarded c l a i m a n t . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , p r e m a t u r e c l o s u r e , 
m e d i c a l s e r v i c e s , e x t e n t o f permanent p a r t i a l d i s a b i l i t y and t e m p o r a r y t o t a l 
d i s a b i l i t y . We a f f i r m i n p a r t and vac a t e i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t compensably i n j u r e d h i s low back i n November 1987, w h i l e p u l l i n g 
lumber on a green c h a i n f o r t h e employer. He sought t r e a t m e n t f r o m Dr. G r i f f i t h , 
a c h i r o p r a c t o r , who diagnosed a lumbar s t r a i n and p r o v i d e d c o n s e r v a t i v e t r e a t ­
ment. C l a i m a n t r e t u r n e d t o r e g u l a r work i n December 1987, and sought no f u r t h e r 
t r e a t m e n t u n t i l December 1988, when he c o n s u l t e d Dr. Wat t s , a c h i r o p r a c t o r , f o r 
i n c r e a s e d back p a i n . Dr. Watts p r o v i d e d t r e a t m e n t u n t i l March 15, 1988, a t 
wh i c h t i m e c l a i m a n t was foun d t o be m e d i c a l l y s t a t i o n a r y and r e l e a s e d f r o m c a r e . 

C l a i m a n t compensably i n j u r e d h i s r i g h t l e g and low back on January 17, 
1989, w h i l e w o r k i n g as a q u a l i t y c o n t r o l t e c h n i c i a n f o r t h e employer. He r e ­
t u r n e d t o Dr. Wat t s , who diagnosed t r a u m a t i c a l l y induced a c u t e low back s t r a i n . 
Dr. Watts l a t e r r e l e a s e d c l a i m a n t t o r e t u r n t o m o d i f i e d work on January 25, 
1989, and u l t i m a t e l y r e l e a s e d him t o r e g u l a r work on Fe b r u a r y 13, 1989. 

On March 7, 1989, c l a i m a n t began t r e a t i n g w i t h Dr. R o b e r t s o n , an o r t h o p e ­
d i c s u rgeon, who n o t e d t h a t c l a i m a n t was s t i l l symptomatic and recommended t h a t 
he be g i v e n m o d i f i e d work w i t h no heavy l i f t i n g . A f t e r a bone scan p r o v e d n o r ­
mal, Dr. R o b e r t s o n r e l e a s e d c l a i m a n t t o r e g u l a r work w i t h o u t r e s t r i c t i o n s on 
A p r i l 28, 1989, and l a t e r d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y on May 19, 
1989. 

C l a i m a n t r e t u r n e d t o f u l l - t i m e work as a f o r k l i f t o p e r a t o r f o r t h e em­
p l o y e r . T h e r e a f t e r , c l a i m a n t r e t u r n e d t o Dr. Robertson on s e v e r a l o c c a s i o n s 

c o m p l a i n i n g t h a t h i s back had been agg r a v a t e d by d r i v i n g t h e f o r k l i f t . Dr. 
Ro b e r t s o n recommended t h a t c l a i m a n t r e t u r n f o r p h y s i c a l t h e r a p y , b u t b e l i e v e d 
t h a t he c o u l d c o n t i n u e t o p e r f o r m r e g u l a r work. 

C l a i m a n t c o n t i n u e d f u l l - t i m e work d r i v i n g a f o r k l i f t u n t i l t h e employer's 
m i l l c l o s e d on J u l y 26, 1989. Claimant d i d n o t i m m e d i a t e l y l o o k f o r work and 
c o n t i n u e d t o seek t r e a t m e n t from Dr. Robertson f o r low back p a i n . Dr. Rob e r t s o n 
c o n t i n u e d t o t r e a t c l a i m a n t w i t h p h y s i c a l t h e r a p y and recommended v o c a t i o n a l 
a s s i s t a n c e and a work h a r d e n i n g program. 

C l a i m a n t was examined by Dr. Rosenbaum, a neurosurgeon, on November 6, 
1989. Dr. Rosenbaum diagnosed a c h r o n i c l u m b o s a c r a l s t r a i n and b e l i e v e d t h a t 
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c l a i m a n t was m e d i c a l l y s t a t i o n a r y . Based on c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s , 
Rosenbaum d i d n o t b e l i e v e t h a t c l a i m a n t c o u l d r e t u r n t o h i s work a t i n j u r y . 

I n F e b r u a r y 1990, Dr. Robertson r e p o r t e d t h a t s i g n i f i c a n t p s y c h o l o g i c a l 
f a c t o r s were p r e v e n t i n g c l a i m a n t ' s r e c o v e r y and recommended a p s y c h o l o g i c a l 
e v a l u a t i o n . 

A D e t e r m i n a t i o n Order i s s u e d March 23, 1990, d e c l a r i n g c l a i m a n t m e d i c a l l y 
s t a t i o n a r y on December 4, 1989, and awarding b e n e f i t s f o r p e r i o d s o f t e m p o r a r y 
d i s a b i l i t y and 12 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . 

I n A p r i l 1990, c l a i m a n t began t r e a t i n g w i t h Dr. Tempest, M.D. A f t e r exam­
i n a t i o n , Dr. Tempest agreed w i t h Dr. Robertson t h a t c l a i m a n t w o u ld b e n e f i t f r o m 
a s t r u c t u r e d work h a r d e n i n g program and r e f e r r e d c l a i m a n t t o Dr. Henderson, a 
p s y c h i a t r i s t , f o r p s y c h o l o g i c a l e v a l u a t i o n . Dr. Henderson d i a g n o s e d d e p r e s s i o n 
r e l a t e d t o c l a i m a n t ' s January 1989 back i n j u r y . 

A t t h e employer's r e q u e s t , c l a i m a n t was examined by Dr. P a r v a r e s h , a psy­
c h i a t r i s t , i n June 1990. Dr. Parvaresh concluded t h a t c l a i m a n t s u f f e r e d no psy­
c h o l o g i c a l c o n d i t i o n as a r e s u l t o f h i s i n d u s t r i a l i n j u r y and b e l i e v e d t h a t 
c l a i m a n t ' s c o n d i t i o n would improve i f he c o u l d f i n d work w i t h i n h i s c a p a b i l i ­
t i e s . 

On J u l y 1 1 , 1990, t h e employer i s s u e d t h r e e s e p a r a t e d e n i a l s . The f i r s t 
d e n i e d c l a i m a n t ' s r e q u e s t f o r t r e a t m e n t a t t h e I n j u r e d Workers Program a t Sacred 
H e a r t G e n e r a l H o s p i t a l and a s s e r t e d t h a t t h e t r e a t m e n t was n o t r e a s o n a b l e and 
nec e s s a r y . The second d e n i e d c l a i m a n t ' s r e q u e s t f o r v o c a t i o n a l s e r v i c e s , on t h e 
b a s i s t h a t c l a i m a n t c o u l d r e t u r n t o r e g u l a r work. The t h i r d d e n i e d c l a i m a n t ' s 
c l a i m f o r a p s y c h i a t r i c c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

On May 7, 1990, t h e Governor s i g n e d i n t o law Senate B i l l 1197, a compre­
h e n s i v e r e v i s i o n o f t h e w o r k e r s ' compensation law. Or Laws 1990 ( S p e c i a l Ses­
s i o n ) , ch. 2. The h e a r i n g i n t h i s case was convened a f t e r J u l y 1, 1990. There­
f o r e , t h e " s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i ­
t i o n , t h e m a t t e r s a t i s s u e c o n c e r n i n g c o m p e n s a b i l i t y and m e d i c a l s e r v i c e s a r e 
n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . 
See, e.g., 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t p r o ­
duce an a b s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f 
t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . Ac­
c o r d i n g l y , we a n a l y z e t h o s e m a t t e r s under t h e Workers' Compensation A c t as 
amended, e f f e c t i v e J u l y 1, 1990. 

W i t h r e g a r d t o t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , however, we 
n o t e t h a t t h e amendments t o ORS 656.214(5) and ORS 656.268(4) t h r o u g h (8) do n o t 
a p p l y , because c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1, 1990. See Or 
Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 5 4 ( 3 ) . 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f 
h i s p s y c h o l o g i c a l c o n d i t i o n . We agree w i t h t h e Referee's c o n c l u s i o n , b u t o f f e r 
t h e f o l l o w i n g a n a l y s i s . 

As amended, ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) p r o v i d e s , i n p a r t : 
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"A 'compensable i n j u r y ' i s an a c c i d e n t a l i n j u r y * * * a r i s i n g 
o u t o f and i n t h e course o f employment r e q u i r i n g m e d i c a l s e r v i c e s o r 
r e s u l t i n g i n d i s a b i l i t y o r d e a t h ; an i n j u r y i s a c c i d e n t a l i f t h e r e ­
s u l t i s an a c c i d e n t , whether o r n o t due t o a c c i d e n t a l means, i f i t 
i s e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s , 
s u b j e c t t o t h e f o l l o w i n g l i m i t a t i o n s : 

"(A) No i n j u r y o r d i s e a s e i s compensable as a consequence o f 
a compensable i n j u r y u n l e s s t h e compensable i n j u r y i s t h e m a j or con­
t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n . " 

We have p r e v i o u s l y c o n s t r u e d t h a t r e v i s e d p r o v i s i o n as r e t a i n i n g t h e t r a ­
d i t i o n a l d e f i n i t i o n o f a compensable i n j u r y and, a c c o r d i n g l y , h e l d t h a t , as i n 
t h e p a s t , an i n j u r e d w orker e s t a b l i s h e s an i n i t i a l i n j u r y c l a i m by p r o v i n g t h a t 
a work r e l a t e d a c c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f d i s a b i l i t y o r need 
f o r t r e a t m e n t . See Mark Wiedle, 43 Van N a t t a 855 ( 1 9 9 1 ) . We a l s o have r e c o g ­
n i z e d , however, t h a t by v i r t u e o f s u b s e c t i o n ( A ) , a worker who a l l e g e d l y s u f f e r s 
an i n j u r y o r d i s e a s e as a secondary consequence o f an o r i g i n a l compensable i n c i ­
d e n t w i l l be compensated f o r t h a t a l l e g e d c o n d i t i o n o n l y i f t h e compensable i n ­
j u r y i s t h e m a j o r c o n t r i b u t i n g cause o f t h a t c o n s e q u e n t i a l c o n d i t i o n . See J u l i e 
K. G a s p e r i n o , 43 Van N a t t a 1151 (1991). 

I n t h i s case, c l a i m a n t seeks compensation f o r a p s y c h o l o g i c a l c o n d i t i o n he 
a l l e g e s t o have a r i s e n from t h e compensable low back i n j u r y he s u s t a i n e d i n Jan­
u a r y 1989. As such, c l a i m a n t has t h e burden o f p r o v i n g , by a preponderance o f 
t h e e v i d e n c e , t h a t h i s January 1989 low back i n j u r y i s t h e major c o n t r i b u t i n g 
cause o f h i s p s y c h o l o g i c a l c o n d i t i o n . 

The p a r t i e s s u b m i t t e d two e x p e r t o p i n i o n s on m e d i c a l c a u s a t i o n . C l a i m a n t 
r e l i e s on t h e o p i n i o n o f Dr. Henderson, who concluded t h a t t h e 1989 i n d u s t r i a l 
i n j u r y p l a y e d t h e major c o n t r i b u t i n g r o l e i n c l a i m a n t ' s p s y c h i a t r i c d i s o r d e r . 
The employer r e l i e s on t h e o p i n i o n o f Dr. Parvaresh, who c o n c l u d e d t h a t c l a i m ­
a n t ' s p s y c h i a t r i c problems were l o n g s t a n d i n g and n o t amenable t o p s y c h i a t r i c 
i n t e r v e n t i o n . 

When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we g i v e more w e i g h t t o 
t h o s e o p i n i o n s t h a t a r e b o t h w e l l reasoned and based on complete i n f o r m a t i o n . 
Somers v. SAIF, 77 Or App 259 (1986). A f t e r our r e v i e w o f t h e r e c o r d , we f i n d 
t h a t o n l y Dr. Henderson's o p i n i o n meets b o t h c r i t e r i a and, a c c o r d i n g l y , f i n d i t 
most p e r s u a s i v e . We g i v e l i t t l e w e i g h t t o t h e o p i n i o n o f Dr. P a r v a r e s h , because 
i t i s n o t as w e l l reasoned. Dr. Parvaresh acknowledged t h a t c l a i m a n t has a d i -
a g n o s a b l e p s y c h i a t r i c d i s o r d e r , b u t a t t r i b u t e s a l l o f c l a i m a n t ' s p s y c h i a t r i c 
p r oblems t o a p r e e x i s t i n g c o n d i t i o n . There i s no e v i d e n c e , however, t h a t c l a i m ­
a n t had any p s y c h o l o g i c a l problems o r t r e a t m e n t p r i o r t o h i s compensable i n j u r y . 
To t h e c o n t r a r y , c l a i m a n t was f u n c t i o n i n g w e l l p r i o r t o i n j u r y and sought mar­
r i a g e c o u n s e l i n g o n l y a f t e r e n s u i n g back p a i n had, among o t h e r t h i n g s , i n t e r ­
f e r e d w i t h h i s s e x u a l f u n c t i o n i n g . 

I n c o n t r a s t , Dr. Henderson's o p i n i o n i s t h o r o u g h and w e l l reasoned. He 
p e r s u a s i v e l y r e l a t e s c l a i m a n t ' s p s y c h o l o g i c a l symptoms t o t h e c h r o n i c p a i n and 
v o c a t i o n a l d i s l o c a t i o n r e s u l t i n g from c l a i m a n t ' s compensable i n j u r y . He a l s o 
r e p o r t e d t h a t c l a i m a n t ' s o r i g i n a l need f o r m a r r i a g e c o u n s e l i n g was i n l a r g e p a r t 
due t o t h e c o m p l i c a t i o n s r e s u l t i n g from h i s back i n j u r y . That c o n c l u s i o n i s 
c o n s i s t e n t w i t h t h e t e s t i m o n y o f c l a i m a n t and h i s w i f e , as w e l l as t h e n o t e s o f 
t h e m a r r i a g e c o u n s e l o r , Susan Schloss. 

We c o n c l u d e t h a t c l a i m a n t has shown, by a preponderance o f t h e e v i d e n c e , 
t h a t h i s J anuary 1989 low back i n j u r y i s t h e major c o n t r i b u t i n g cause o f h i s 
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p s y c h o l o g i c a l c o n d i t i o n . A c c o r d i n g l y , we a f f i r m t h a t p o r t i o n o f t h e R e f e r e e ' s 
o r d e r t h a t s e t a s i d e t h e employer's d e n i a l . 

Premature C l o s u r e 

I n l i g h t o f our d e c i s i o n t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s com­
p e n s a b l e , and because i t i s u n d i s p u t e d t h a t t h e p s y c h o l o g i c a l c o n d i t i o n was n o t 
m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l a i m c l o s u r e , we a f f i r m and adopt t h e Ref­
e r e e ' s c o n c l u s i o n t h a t t h e March 23, 1990 D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d 
c l a i m a n t ' s c l a i m . ORS 656.268(1). 

M e d i c a l S e r v i c e s 

The R e f e r e e c o n c l u d e d t h a t t h e r e q u e s t e d work h a r d e n i n g program was n o t a 
compensable m e d i c a l s e r v i c e under ORS 656.245 and, t h e r e f o r e , u p h e l d t h e employ­
e r ' s d e n i a l . We c o n c l u d e t h a t t h e Referee l a c k e d j u r i s d i c t i o n t o c o n s i d e r t h e 
m a t t e r and v a c a t e t h a t p o r t i o n o f h i s o r d e r . 

P u r s u a n t t o ORS 656.704(3), t h e Board's a u t h o r i t y t o c o n d u c t h e a r i n g s i s 
l i m i t e d t o " m a t t e r s c o n c e r n i n g a c l a i m , " which do n o t i n c l u d e any d i s p u t e r e ­
g a r d i n g m e d i c a l t r e a t m e n t f o r which a r e s o l u t i o n p r o c e d u r e i s o t h e r w i s e p r o v i d e d 
i n ORS Chapter 656. I n t h i s r e g a r d , ORS 656.327 p r o v i d e s , i n p a r t : 

" ( l ) ( a ) I f an i n j u r e d worker, an i n s u r e r o r s e l f - i n s u r e d em­
p l o y e r o r t h e d i r e c t o r b e l i e v e s t h a t an i n j u r e d w o r k e r i s r e c e i v i n g 
m e d i c a l t r e a t m e n t t h a t i s e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r 
i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s 
and w i s h e s r e v i e w o f t h e t r e a t m e n t by t h e d i r e c t o r , t h e i n j u r e d 
w o r k e r , i n s u r e r , s e l f - i n s u r e d employer s h a l l so n o t i f y t h e p a r t i e s 
and t h e d i r e c t o r . " 

We r e c e n t l y h e l d t h a t ORS 656.327 p r o v i d e s a p r o c e d u r e f o r t h e r e s o l u t i o n 
o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d worker c o n c e r n i n g m e d i c a l t r e a t ­
ment t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f 
[ a d m i n i s t r a t i v e ] r u l e s . " S t a n l e y Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) . T h e r e f o r e , 
o r i g i n a l j u r i s d i c t i o n o v e r d i s p u t e s r e g a r d i n g t h e n e c e s s i t y o r r e a s o n a b l e n e s s o f 
m e d i c a l s e r v i c e s now l i e s e x c l u s i v e l y w i t h t h e D i r e c t o r . I d . 

As i n S t a n l e y Meyers, supra, t h e employer here has d e n i e d payment f o r t h e 
work h a r d e n i n g program on t h e b a s i s t h a t i t i s n o t m e d i c a l l y n e c e s s a r y f o r t h e 
t r e a t m e n t o f c l a i m a n t ' s compensable i n j u r y . From t h e f o r e g o i n g , i t f o l l o w s t h a t 
o r i g i n a l j u r i s d i c t i o n over t h i s d i s p u t e l i e s w i t h t h e D i r e c t o r . A c c o r d i n g l y , by 
o p e r a t i o n o f ORS 656.704(3) and 6 5 6 . 3 2 7 ( 1 ) ( c ) , t h e employer's d e n i a l o f t h e 
t r e a t m e n t under ORS 656.262 i s n u l l and v o i d as a m a t t e r o f law, and t h e R e f e r e e 
was w i t h o u t a u t h o r i t y t o c o n s i d e r t h e m a t t e r . 

We r e a c h our d e c i s i o n w i t h knowledge t h a t , a t t h e t i m e t h i s d i s p u t e a r o s e , 
t h e work h a r d e n i n g program had been proposed b u t n o t y e t u n d e r t a k e n . We n o t e 
t h a t ORS 656.327 r e f e r s t o m e d i c a l t r e a t m e n t t h a t a c l a i m a n t " i s r e c e i v i n g . " 
However, we do n o t b e l i e v e t h a t , by u s i n g t h e t e r m " i s r e c e i v i n g , " t h e l e g i s l a ­
t u r e i n t e n d e d t o s e g r e g a t e ORS 656.327 m e d i c a l s e r v i c e s d i s p u t e s i n t o two 
c l a s s e s — o n e i n w h i c h t h e c l a i m a n t " i s r e c e i v i n g " t h e t r e a t m e n t ; t h e o t h e r where 
c l a i m a n t had r e c e i v e d o r i s p l a n n i n g t o r e c e i v e t h e t r e a t m e n t — a n d have t h e D i ­
r e c t o r r e s o l v e one c l a s s and t h e Board t h e o t h e r . To t h e c o n t r a r y , t h e e x i s t i n g 
l e g i s l a t i v e h i s t o r y s u p p o r t s t h e p r o p o s i t i o n t h a t t h e " i s r e c e i v i n g " language o f 
ORS 656.327 was i n t e n d e d t o e x t e n d t o p r o s p e c t i v e m e d i c a l s e r v i c e s . I n t h i s r e ­
g a r d , a member o f t h e Governor's Workers' Compensation A d v i s o r y Committee ex­
p l a i n e d t h e i n t e n t o f t h e amendments as f o l l o w s : 
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"So i f t h e r e ' s an i s s u e o f e x c e s s i v e , i n a p p r o p r i a t e o r i n e f ­
f e c t u a l m e d i c a l t r e a t m e n t , t h e appeal would go t o t h e m e d i c a l d i r e c ­
t o r and t h e m e d i c a l d i r e c t o r ' s s t a f f o r p a n e l t h a t he wishes t o have 
i n h i s s t a f f would make t h e d e c i s i o n . The i n t e n t w i t h t h i s s e c t i o n 
i s t o move fr o m t h e l i t i g a t i o n process w i t h appeals and r e f e r e e s t h e 
q u e s t i o n o f m e d i c a l t r e a t m e n t b e i n g i n a p p r o p r i a t e , unnecessary o r 
w h a t e v e r . And d e c i s i o n s t h e n would be made by, a g a i n , p h y s i c i a n s 
r a t h e r t h a n r e f e r e e s a c c o r d i n g t o t h e a p p r o p r i a t e n e s s o f t h a t t r e a t ­
ment. An example may be t h e p h y s i c i a n recommends t h a t t h i s w o r k e r 
buy a b i c y c l e f o r p h y s i c a l t h e r a p y and t h e i n s u r a n c e c a r r i e r says no 
we won't buy t h e b i c y c l e . Then t h a t would be appealed t o t h e medi­
c a l d i r e c t o r and t h e m e d i c a l d i r e c t o r ' s s t a f f under DIF would make 
t h e d e c i s i o n whether t h a t was a p p r o p r i a t e o r n o t a p p r o p r i a t e . " Tes­
t i m o n y o f Ed Redman, M i n u t e s , I n t e r i m S p e c i a l Committee on Workers' 
Compensation, May 3, 1990, Tape 3, Side A a t 75. 

T h e r e f o r e , t h e p r e c i s e example s e t f o r t h i n t h e t e s t i m o n y s u p p o r t s t h e 
c o n c l u s i o n t h a t t h e " i s r e c e i v i n g " language o f ORS 656.327 s h o u l d be b r o a d l y i n ­
t e r p r e t e d t o i n c l u d e p r o s p e c t i v e s e r v i c e s . I n a d d i t i o n , a r e s t r i c t i v e i n t e r p r e ­
t a t i o n o f t h e t e r m " i s r e c e i v i n g " would n o t f u r t h e r t h e s t a t e d purpose o f t h e 
1990 amendments: t o remove from t h e l i t i g a t i o n p rocess q u e s t i o n s c o n c e r n i n g t h e 
r e a s o n a b l e n e s s and n e c e s s i t y o f m e d i c a l t r e a t m e n t and t o a l l o w such d e c i s i o n s t o 
be made by a p h y s i c i a n . Moreover, such an i n t e r p r e t a t i o n w o u l d r e s u l t i n an 
a r t i f i c i a l b i f u r c a t i o n o f j u r i s d i c t i o n which would u n n e c e s s a r i l y c o m p l i c a t e t h e 
r e s o l u t i o n o f such m a t t e r s . We a l s o n o t e t h a t our i n t e r p r e t a t i o n i s c o n s i s t e n t 
w i t h t h a t o f t h e D i r e c t o r , who has promulgated proposed OAR 436-10-046(1), which 
p r o v i d e s : 

" I f a worker o r i n s u r e r b e l i e v e s t h a t t h e worker has r e c e i v e d , 
i s r e c e i v i n g , o r has been proposed t o r e c e i v e m e d i c a l t r e a t m e n t f o r 
a compensable c o n d i t i o n t h a t i s e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c ­
t i v e o r i n v i o l a t i o n o f t h e m e d i c a l r u l e s and wishes r e v i e w o f t h e 
t r e a t m e n t by t h e d i r e c t o r , t h e worker o r i n s u r e r s h a l l n o t i f y t h e 
d i r e c t o r . " (Emphasis s u p p l i e d . ) 

A t t o r n e y Fee on Board Review 

Because t h e employer i n i t i a t e d t h e r e q u e s t f o r r e v i e w c o n c e r n i n g t h e com^-
p e n s a b i l i t y o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n and t h e p r e m a t u r e c l o s u r e o f 
c l a i m a n t ' s c l a i m , and-we have n o t d i s a l l o w e d o r reduced compensation awarded t o 
c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed f e e under ORS 
65 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun­
s e l ' s s e r v i c e s on r e v i e w i s $800, t o be p a i d by t h e employer. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o case (as r e p r e ­
s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 28, 1991 i s a f f i r m e d i n p a r t and v a c a t e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t u p h e l d t h e s e l f - i n s u r e d em­
p l o y e r ' s d e n i a l o f a work h a r d e n i n g program i s v a c a t e d . c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g on t h a t d e n i a l i s d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . The r e m a i n d e r o f 
t h e o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w , c l a i m a n t ' s c o u n s e l i s 
awarded an assessed f e e o f $800, t o be p a i d by t h e s e l f - i n s u r e d employer. 



230 K e v i n S. K e l l e r , 44 Van N a t t a 225 (1992) 

Board members Tenenbaum and K i n s l e y d i s s e n t i n g . 

The m a j o r i t y c o n c l u d e s t h a t t h e Hearings D i v i s i o n l a c k s j u r i s d i c t i o n t o 
r e s o l v e a d i s p u t e r e g a r d i n g t h e reasonableness and n e c e s s i t y o f proposed m e d i c a l 
t r e a t m e n t . Because t h a t c o n c l u s i o n c o n f l i c t s w i t h t h e p l a i n meaning o f t h e 
s t a t u t e , we r e s p e c t f u l l y d i s s e n t . 

We agree w i t h t h e m a j o r i t y t h a t " m a t t e r s c o n c e r n i n g a c l a i m , " o v e r w h i c h 
t h e H e a r i n g s D i v i s i o n has j u r i s d i c t i o n , do n o t i n c l u d e any p r o c e e d i n g f o r r e ­
s o l v i n g a m e d i c a l t r e a t m e n t d i s p u t e f o r which a n o t h e r p r o c e d u r e i s p r o v i d e d i n 
ORS Chapter 656. See ORS 656.704(3); S t a n l e y Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) ; 
T r a c y Johnson, 43 Van N a t t a 2546 (1 9 9 1 ) . The i s s u e here i s whether a p r o c e d u r e , 
o t h e r t h a n a h e a r i n g under ORS 656.283(1), i s p r o v i d e d t o r e s o l v e a d i s p u t e r e ­
g a r d i n g t h e a p p r o p r i a t e n e s s o f m e d i c a l t r e a t m e n t t h a t c l a i m a n t has n o t y e t r e ­
c e i v e d . 

The m a j o r i t y h o l d s t h a t ORS 656.327 p r o v i d e s such a p r o c e d u r e . We d i s ­
a g r ee. ORS 656.327 p r o v i d e s : 

" ( l ) ( a ) I f an i n j u r e d worker, an i n s u r e r o r s e l f - i n s u r e d em­
p l o y e r o r t h e d i r e c t o r b e l i e v e s t h a t an i n j u r e d w orker i s r e c e i v i n g 
m e d i c a l t r e a t m e n t t h a t i s e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r 
i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s 
and w i s h e s r e v i e w o f t h e t r e a t m e n t by t h e d i r e c t o r , t h e i n j u r e d 
w o r k e r , i n s u r e r o r s e l f - i n s u r e d employer o r d i r e c t o r s h a l l so n o t i f y 
t h e p a r t i e s and t h e d i r e c t o r . " (Emphasis s u p p l i e d . ) 

The s t a t u t e c l e a r l y a u t h o r i z e s D i r e c t o r r e v i e w o f o n l y m e d i c a l t r e a t m e n t 
t h a t c l a i m a n t " i s r e c e i v i n g . " I t does not a u t h o r i z e D i r e c t o r r e v i e w o f t r e a t ­
ment t h a t has been completed o r i s o n l y p r o p o s e d . 1 At t h e t i m e t h e d i s p u t e 
a r o s e i n t h i s case, t h e work h a r d e n i n g program had been proposed, and c l a i m a n t 
was n o t r e c e i v i n g t h e t r e a t m e n t . T h e r e f o r e , ORS 656.327 does n o t p r o v i d e a p r o ­
cedure f o r r e s o l v i n g t h i s d i s p u t e . 

A c c o r d i n g l y , because t h i s m a t t e r i n v o l v e s a d i s p u t e f o r w h i c h a r e s o l u t i o n 
p r o c e d u r e i s n o t o t h e r w i s e p r o v i d e d , we would conclude t h a t t h e employer's de­
n i a l r a i s e d a m a t t e r c o n c e r n i n g a c l a i m , over which t h e H e a r i n g s D i v i s i o n has 
o r i g i n a l j u r i s d i c t i o n . See ORS 656.283(1), 656.704(3). To t h e e x t e n t t h a t 
R o b e r t L. Trump, 44 Van N a t t a 3 ( 1 9 9 2 ) ; James B. Palmer, 43 Van N a t t a 2803 
( 1 9 9 1 ) , R o b e r t D. Cox, 43 Van N a t t a 2726 (1991) and Gary L. Waldrupe, 43 Van 
N a t t a 2705 (1991) h o l d o t h e r w i s e , we would disavow t h o s e cases. 

The m a j o r i t y e r r s i n l o o k i n g t o l e g i s l a t i v e h i s t o r y t o a s c e r t a i n t h e i n ­
t e n t o f t h e l e g i s l a t u r e . I t i s w e l l e s t a b l i s h e d t h a t one does n o t r e s o r t t o 
e x a m i n i n g l e g i s l a t i v e h i s t o r y t o d e t e r m i n e t h e i n t e n t o f t h e l e g i s l a t u r e where 
t h e s t a t u t o r y language i s c l e a r on i t s f a c e . Whipple v. Howser, 291 Or 475 
( 1 9 8 1 ) . I n t h i s case, t h e language t h e l e g i s l a t u r e v o t e d t o use i s q u i t e c l e a r : 
" i s r e c e i v i n g " means i s r e c e i v i n g ; t h e p l a i n E n g l i s h meaning o f t h o s e words can­
n o t be massaged t o mean "has r e c e i v e d " o r "wants t o r e c e i v e i n t h e f u t u r e . " I t 
i s i n a p p r o p r i a t e t o l o o k b e h i n d t h a t c l e a r e x p r e s s i o n o f i n t e n t . 

1 Where t h e t r e a t m e n t t h e c l a i m a n t " i s r e c e i v i n g " i s p a r t o f a c o u r s e o f 
t r e a t m e n t , some o f w h i c h has a l r e a d y o c c u r r e d , b u t w h i c h i s o n g o i n g , such as a 
p h y s i c a l t h e r a p y program, a s e r i e s o f i n j e c t i o n s , o r a p a r t i a l l y c o m p l e t e d work 
h a r d e n i n g program, we would c o n s i d e r t h a t t o be t r e a t m e n t t h e c l a i m a n t " i s r e ­
c e i v i n g " w i t h i n t h e meaning o f t h i s s t a t u t e , and s u b j e c t t o t h e D i r e c t o r ' s o r i g ­
i n a l j u r i s d i c t i o n . 
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We a p p r e c i a t e t h e m a j o r i t y ' s d e s i r e t o e f f e c t u a t e t h e i n t e n t o f t h e l e g i s ­
l a t u r e . But o u r r o l e i s t o i n t e r p r e t t h e laws passed, n o t t o l e g i s l a t e o u r ­
s e l v e s . I f t h e l e g i s l a t u r e has no t s a i d what i t meant, i t i s f o r t h e l e g i s l a ­
t u r e , n o t t h i s body, t o remedy t h a t s i t u a t i o n . F u r t h e r m o r e , w h i l e t h e i n t e n t o f 
Mr. Redman and o t h e r s who worked on what became SB 1197 may be c l e a r , t h e i n t e n t 
o f t h e l e g i s l a t u r e on t h i s , as on many o t h e r p r o v i s i o n s o f SB 1197, i s d i f f i c u l t 
t o a s c e r t a i n f r o m t h e n e a r l y n o n - e x i s t e n t l e g i s l a t i v e h i s t o r y w h i c h preceded 
passage o f t h i s b i l l . As members o f t h e w o r k e r s ' compensation community, many 
o f us may b e l i e v e we know what t h e l e g i s l a t u r e i n t e n d e d t o a c h i e v e i n 1990, b u t 
i f t h e l e g i s l a t u r e has n o t passed t h e law t h e y meant t o pass, we may n o t presume 
t o do i t f o r them. We would conclude t h e Referee had j u r i s d i c t i o n t o c o n s i d e r 
t h e proposed m e d i c a l t r e a t m e n t i s s u e , as t h e r e i s no o t h e r p r o c e d u r e f o r r e s o l v ­
i n g t h a t d i s p u t e i n t h e w o r k e r s ' compensation scheme. 

F e b r u a r y 1 1 , 1992 C i t e as 44 Van N a t t a 231 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
THERESA L. LOOMAS, Claimant 

WCB Case No. 90-19025 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
J a n e l l e I r v i n g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Baker's o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s de f a c t o d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a b i l a t ­
e r a l c a r p a l t u n n e l syndrome c o n d i t i o n ; (2) concluded t h a t c l a i m a n t had f a i l e d t o 
e s t a b l i s h e n t i t l e m e n t t o i n t e r i m compensation pending t h e acceptance o r d e n i a l 
o f t h e a g g r a v a t i o n c l a i m ; and (3) d e c l i n e d t o assess a p e n a l t y o r an a t t o r n e y 
f e e f o r SAIF's a l l e g e d l y unreasonable d e n i a l . On r e v i e w , t h e i s s u e s a r e aggra­
v a t i o n , i n t e r i m compensation, p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

We adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g c l a i m a n t ' s 
a g g r a v a t i o n c l a i m w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n s u p p o r t o f her c l a i m f o r a worsened c o n d i t i o n , c l a i m a n t r e l i e s on t h e 
o p i n i o n s o f Dr. B l a c k , her a t t e n d i n g p h y s i c i a n , and Dr. P a t t e r s o n , a n e u r o l o ­
g i s t , who b o t h r e p o r t e d t h a t c l a i m a n t has " r e c u r r e n t " b i l a t e r a l c a r p a l t u n n e l 
syndrome. However, as SAIF p o i n t s o u t , t h e t e r m " r e c u r r e n t " does n o t i n d i c a t e a 
worsened c o n d i t i o n . I n f a c t , i t i s d e f i n e d as " t h e r e t u r n o f symptoms a f t e r a 
r e m i s s i o n . " D o r l a n d ' s I l l u s t r a t e d M e d i c a l D i c t i o n a r y 1334 ( 2 5 t h ed. 1974). Ac­
c o r d i n g l y , t h o s e o p i n i o n s e s t a b l i s h o n l y t h e waxing and waning o f her symptoms, 
w h i c h was c o n t e m p l a t e d by t h e p r e v i o u s award o f compensation. 

C l a i m a n t a l s o r e l i e s on a check-the-box c o n c u r r e n c e and a s h o r t r e p o r t 
f r o m Dr. B l a c k , i n w h i c h he agreed t h a t c l a i m a n t had s u f f e r e d a w o r s e n i n g o f her 
u n d e r l y i n g c o n d i t i o n o r a "worsened problem". Those r e p o r t s , however, do no t i n ­
d i c a t e w h e t h e r t h a t w o r s e n i n g had o c c u r r e d s i n c e t h e l a s t award o f compensation. 
Under t h e f a c t s i n t h i s case, and w i t h o u t f u r t h e r e x p l a n a t i o n , we do n o t 
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c o n s i d e r t h e r e p o r t s t o be p e r s u a s i v e evidence o f a compensable a g g r a v a t i o n . 
Somers v. SAIF, 77 Or App 259 (1986). 

Most s i g n i f i c a n t l y , t h e course o f even t s which l e d t o t h e r e p o r t s upon 
w h i c h c l a i m a n t r e l i e s had begun p r i o r t o t h e J u l y 18, 1990 s t i p u l a t i o n . W h i l e 
h e r c o n d i t i o n may have worsened over t h e l a s t few y e a r s , c l a i m a n t has n o t e s t a b -
l i s e d t h a t h er c o n d i t i o n has worsened s i n c e t h e J u l y 18, 1990 s t i p u l a t i o n w h i c h 
l a s t awarded her compensation. 

I n t e r i m Compensation 

E n t i t l e m e n t t o i n t e r i m compensation i n t h e form o f t e m p o r a r y t o t a l d i s ­
a b i l i t y depends on whether, b e f o r e d e n i a l o f an a g g r a v a t i o n c l a i m , t h e r e was "a 
m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g from a compensable w o r s e n i n g sup­
p o r t e d by o b j e c t i v e f i n d i n g s . " ORS 656.273(6). I n D o r i s A. Pace, 43 Van N a t t a 
2526 ( 1 9 9 1 ) , we c o n s t r u e d t h a t language as r e q u i r i n g n o t i c e o r knowledge o f an 
i n a b i l i t y t o work as documented i n a m e d i c a l r e p o r t t h a t c o n s t i t u t e s p r i m a f a c i e 
e v i d e n c e o f a compensable wo r s e n i n g . 

I n t h i s case, c l a i m a n t contends t h a t Dr. B l a c k ' s work r e l e a s e d a t e d August 
28, 1990 was s u f f i c i e n t t o t r i g g e r SAIF's d u t y t o commence payment o f i n t e r i m 
c o mpensation. That r e l e a s e p r o v i d e s , i n f u l l : 

" I have recommended t h a t [ c l a i m a n t ] s t o p her c u r r e n t employ­
ment f o r 60 days [due] t o r e c u r r e n c e o f CTS." (Ex. 37A). 

A l t h o u g h t h e r e l e a s e n o t i f i e d SAIF o f c l a i m a n t ' s i n a b i l i t y t o work, i t 
f a i l e d t o i n d i c a t e whether her i n a b i l i t y t o work was due t o a w o r s e n i n g o f her 
c o n d i t i o n and c o n t a i n e d no r e c i t a t i o n o f o b j e c t i v e f i n d i n g s . See ORS 
65 6 . 2 7 3 ( 1 ) . Moreover, i t d i d n o t address whether her r e c u r r e n c e o f c a r p a l t u n ­
n e l syndrome was more t h a n t h e waxing and waning o f symptoms c o n t e m p l a t e d by t h e 
l a s t award o f compensation. See ORS 656.273(8). A c c o r d i n g l y , because t h e r e ­
l e a s e was n o t p r i m a f a c i e e v i d e n c e o f a compensable w o r s e n i n g , t h e Re f e r e e p r o p ­
e r l y h e l d t h a t c l a i m a n t was not e n t i t l e d t o i n t e r i m compensation b e n e f i t s . 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t 
t o p e n a l t i e s and a t t o r n e y f e e s as s e t f o r t h i n t h e Referee's o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 26, 1991 i s a f f i r m e d . 

F e b r u a r y 1 1 , 1992 ; C i t e as 44 Van N a t t a 232 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PHILLIP D. MEYER, Claimant 

WCB Case No. 90-12624 
ORDER ON REVIEW 

Welch, e t a l . , C l aimant A t t o r n e y s 
Tom C a s t l e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee O t t o ' s o r d e r t h a t : 
(1) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s s i n u s c o n d i t i o n ; (2) 
d e c l i n e d t o award an a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d i n o b t a i n i n g SAIF's 
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acce p t a n c e o f c l a i m a n t ' s eye c o n d i t i o n p r i o r t o h e a r i n g ; and (3) d e c l i n e d t o 
assess p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r SAIF's a l l e g e d l y u n r e a s o n a b l e 
c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" and " F i n d i n g s o f U l t i m a t e F a c t . " 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g o f t h e Referee on t h e i s s u e o f com­
p e n s a b i l i t y o f c l a i m a n t ' s s i n u s c o n d i t i o n supplemented w i t h t h e f o l l o w i n g com­
ment . 

Subsequent t o t h e Referee's o r d e r , we an a l y z e d t h e d e f i n i t i o n o f compens­
a b l e i n j u r y under amended ORS 656.005(7) and d i s t i n g u i s h e d between c o n d i t i o n s 
t h a t a r e p r i m a r y consequences and th o s e t h a t a r e secondary consequences. We 
h e l d t h a t t h e 1990 amendments t o ORS 656.005(7) do n o t a f f e c t t h e s t a n d a r d o f 
c o m p e n s a b i l i t y , i . e . , m a t e r i a l cause, f o r c o n d i t i o n s i n t r i n s i c a l l y r e l a t e d t o 
t h e u n d e r l y i n g compensable e v e n t . J u l i e K. Gasperino, 43 Van N a t t a 1151 ( 1 9 9 1 ) . 
I n t h i s case, t h e Referee a n a l y z e d c l a i m a n t ' s s i n u s c o n d i t i o n under a m a t e r i a l 
cause s t a n d a r d and found t h a t i t was n o t compensable. We c o n c l u d e t h a t t h e Ref­
e r e e ' s a n a l y s i s was c o r r e c t . Claimant f a i l e d t o c a r r y h i s burden. See S h i r l e y 
L. B r o ck-Tremain, 43 Van N a t t a 2530 (1991). 

Fee f o r S e r v i c e s R e s u l t i n g i n Acceptance 

C l a i m a n t a l s o contends t h a t he i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r 
s e r v i c e s r e n d e r e d p r i o r t o h e a r i n g t h a t r e s u l t e d i n SAIF's acceptance o f h i s eye 
c o n d i t i o n b e f o r e t h e h e a r i n g . The Referee found t h a t c l a i m a n t ' s a t t o r n e y was 
i n s t r u m e n t a l i n o b t a i n i n g SAIF's acceptance o f t h e c l a i m . However, r e l y i n g on 
Duane L. Jones, 42 Van N a t t a 875 (199 0 ) , t h e Referee c o n c l u d e d t h a t c l a i m a n t ' s 
a t t o r n e y was n o t e n t i t l e d t o an assessed f e e . Since t h e R e f e r e e ' s o r d e r , t h e 
l e g i s l a t u r e has e f f e c t i v e l y o v e r r u l e d Jones by amending ORS 656.386(1) t o a l l o w 
an a t t o r n e y f e e i f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation, even 
i f a h e a r i n g on t h e m a t t e r i s n o t h e l d . See ORS 656.386(1) (amended June 19, 
1991). That amendment a p p l i e s r e t r o a c t i v e l y t o cases i n w h i c h t h e o r d e r was n o t 
f i n a l on o r b e f o r e t h e e f f e c t i v e d a t e o f t h e a c t . SB 540 3. 

We concur w i t h t h e Referee t h a t c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n ob­
t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . We base o u r c o n c l u s i o n on 
t h e f a c t t h a t c l a i m a n t ' s a t t o r n e y r e q u e s t e d a h e a r i n g on t h e m a t t e r and s o l i c i t ­
ed m e d i c a l r e p o r t s s u p p o r t i n g t h e c l a i m p r i o r t o SAIF's acceptance. Because 
c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t w i t h ­
o u t a h e a r i n g , an a t t o r n e y f e e f o r s e r v i c e s p r i o r t o t h e h e a r i n g i s w a r r a n t e d . 
ORS 6 5 6 . 3 8 6 ( 1 ) . 

U nreasonable Claims P r o c e s s i n g 

C l a i m a n t contends t h a t he i s e n t i t l e d t o a p e n a l t y and r e l a t e d a t t o r n e y 
f e e f o r SAIF's a l l e g e d l y unreasonable p r o c e s s i n g o f h i s s i n u s and eye c o n d i ­
t i o n s . We adopt t h e Referee's r e a s o n i n g t h a t n e i t h e r p e n a l t i e s nor a t t o r n e y 
f e e s were a s s e s s a b l e f o r SAIF's c l a i m p r o c e s s i n g c o n c e r n i n g c l a i m a n t ' s s i n u s 
c o n d i t i o n . 

However, as t o t h e eye c o n d i t i o n , t h e Referee found and SAIF conceded, 
t h a t SAIF d i d n o t accept t h e c l a i m w i t h i n 90 days as r e q u i r e d by ORS 656 . 2 6 2 ( 6 ) . 



P h i l l i p D. Mever, 44 Van N a t t a 232 (1992) 234 

The R e f e r e e f o u n d t h i s l a t e acceptance unreasonable, b u t d i d n o t assess a p e n a l ­
t y inasmuch as he d e t e r m i n e d t h a t t h e r e were no "amounts t h e n due." C l a i m a n t 
c o n t e n d s on r e v i e w t h a t t h e Referee s h o u l d have assessed a p e n a l t y , because un­
p a i d b i l l s f o r m e d i c a l s e r v i c e s c o n s t i t u t e "amounts t h e n due." I n t h e a l t e r n a ­
t i v e , he argues t h a t , even i f t h e r e are no amounts due upon w h i c h t o base a 
p e n a l t y , he i s e n t i t l e d t o an a t t o r n e y f e e under ORS 656.382. 

We d i s a g r e e w i t h c l a i m a n t t h a t SAIF's f a i l u r e t o pay h i s m e d i c a l b i l l s 
f orms a b a s i s f o r a p e n a l t y under ORS 656.262(10). We have p r e v i o u s l y h e l d i n 
R i c h a r d J. Steve nson, 43 Van N a t t a 1883 (1991) t h a t , when an i n s u r e r d e l a y s i n 
a c c e p t i n g o r d e n y i n g a c l a i m a n t ' s c l a i m and t h e r e a r e no amounts t h e n due, t h e r e 
i s no b a s i s f o r a p e n a l t y . See Wacker S i l t r o n i c v. S a t c h e r , 103 Or App 513 
( 1 9 9 0 ) ; R i c h a r d J. Stevenson, supra. 

On t h e o t h e r hand, ORS 656.382(1) a l s o p r o v i d e s f o r an assessed a t t o r n e y 
f e e when an i n s u r e r engages i n conduct, which c o n s t i t u t e s an u n r e a s o n a b l e r e s i s ­
t a n c e t o t h e payment o f compensation, even though t h e r e a r e no amounts t h e n due 
upon w h i c h t o base a p e n a l t y . See R i c h a r d J. Stevenson, s u p r a . 

I n t h e p r e s e n t case, SAIF d i d n o t respond w i t h i n 90 days as r e q u i r e d by 
ORS 6 5 6 . 2 6 2 ( 6 ) . By f a i l i n g t o t i m e l y respond t o t h e c l a i m , i t d e l a y e d t h e p r o ­
cess and t h e u l t i m a t e r e s o l u t i o n as t o t h e c o m p e n s a b i l i t y i s s u e . We f i n d t h a t 
i t s f a i l u r e t o respond t o c l a i m a n t ' s c l a i m f o r h i s eye c o n d i t i o n was unreason­
a b l e and i t s n o n a c t i o n had t h e e f f e c t o f d e l a y i n g b e n e f i t s w h i c h were e v e n t u a l l y 
compensable as a r e s u l t o f SAIF's acceptance o f t h e c l a i m . T h e r e f o r e , SAIF un­
r e a s o n a b l y r e s i s t e d t h e payment o f compensation and an a t t o r n e y f e e p u r s u a n t t o 
ORS 656.382(1) i s assessed on t h i s b a s i s . See R i c h a r d J. Stevenson, s u p r a ; 
Steve Chambers, 42 Van N a t t a 524 (19 9 0 ) ; C i n d i A. Cadieux, 41 Van N a t t a 2259 
( 1 9 8 9 ) . 

A t t o r n e y Fee Award 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s c o n c e r n i n g t h e acceptance o f t h e eye c o n d i t i o n p r i o r t o h e a r i n g and SAIF's 
u n r e a s o n a b l e p r o c e s s i n g o f t h a t c l a i m i s $2,500, t o be p a i d by SAIF. I n r e a c h ­
i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e 
i s s u e s (as r e p r e s e n t e d by t h e r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e s and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 12, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . For s e r v i c e s c o n c e r n i n g SAIF's unreasonable c l a i m p r o c e s s i n g and t h e 
a c c e p t a n c e o f c l a i m a n t ' s eye c o n d i t i o n p r i o r t o h e a r i n g , c l a i m a n t ' s a t t o r n e y i s 
awarded $2,500, t o be p a i d by t h e SAIF C o r p o r a t i o n . The remainder o f t h e Ref­
e r e e ' s o r d e r i s a f f i r m e d . 

F e b r u a r y 1 1 . 1992 ; C i t e as 44 Van N a t t a 234 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DARLENE M. WELFL, Claimant 

Own M o t i o n No. 87-0685M 
OWN MOTION ORDER 

Malagon, Moore e t a l . , C l aimant A t t o r n e y s 
M a r c i a B a r t o n & Thomas E. Ewing ( S a i f ) , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s enforcement o f t h a t p o r t i o n o f our November 2, 1989 Own 
M o t i o n D e t e r m i n a t i o n t h a t awarded her permanent t o t a l d i s a b i l i t y (PTD) b e n e f i t s . 
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By l e t t e r d a t e d June 27, 1990, t h e SAIF C o r p o r a t i o n t e r m i n a t e d f u r t h e r payments 
on t h e PTD award, e x p l a i n i n g t h a t we d i d n o t have own m o t i o n a u t h o r i t y t o g r a n t 
t h a t award. 

C l a i m a n t ' s own m o t i o n r e q u e s t has been r e v i e w e d i n tandem w i t h h er r e q u e s t 
f o r Board r e v i e w i n WCB Case No. 90-14783 and has been c o n s i d e r e d based on t h e 
r e c o r d d e v e l o p e d i n t h a t case. I n WCB Case No. 90-14783, c l a i m a n t r e q u e s t e d 
Board r e v i e w o f a Referee's o r d e r t h a t d e c l i n e d t o e n f o r c e t h e Own M o t i o n D e t e r ­
m i n a t i o n f o r l a c k o f j u r i s d i c t i o n . By Order on Review i s s u e d t h i s d a t e , we 
a f f i r m e d t h e Refer e e ' s o r d e r . 

C l a i m a n t contends t h a t , because SAIF d i d n o t t i m e l y a p p e a l t h e Own M o t i o n 
D e t e r m i n a t i o n , t h e PTD award i s f i n a l , and SAIF must pay t h o s e b e n e f i t s . C i t i n g 
I n d ependent Paper Stock v. Wincer, 100 Or App 625 ( 1 9 9 0 ) , SAIF n o t e s t h a t o ur 
own m o t i o n a u t h o r i t y t o award any permanent d i s a b i l i t y b e n e f i t s ceased as o f 
Janu a r y 1, 1988. T h e r e f o r e , SAIF argues, we were w i t h o u t a u t h o r i t y t o g r a n t 
PTD, and i t was n o t r e q u i r e d t o comply w i t h our o r d e r . We agree. 

I n Glen D. Roles, 43 Van N a t t a 278 (1 9 9 1 ) , we h e l d t h a t , when a Referee 
i s s u e s an o r d e r c o n c e r n i n g a m a t t e r over which he l a c k s j u r i s d i c t i o n , t h e o r d e r 
i s i n v a l i d and t h e i n s u r e r i s n o t r e q u i r e d t o comply w i t h i t . That r u l e a p p l i e s 
s i m i l a r l y when we i s s u e an o r d e r c o n c e r n i n g a m a t t e r over w h i c h we l a c k j u r i s ­
d i c t i o n . 

Under Wincer, supra, we l a c k e d j u r i s d i c t i o n t o award PTD b e n e f i t s on our 
own m o t i o n a u t h o r i t y a f t e r January 1, 1988. A c c o r d i n g l y , t h a t p o r t i o n o f our 
Own M o t i o n D e t e r m i n a t i o n was i n v a l i d , and SAIF i s n o t r e q u i r e d t o comply w i t h 
i t . See Glen D. Rol e s , supra. C l a i m a n t ' s r e q u e s t f o r own m o t i o n r e l i e f i s 
d e n i e d . 

I T I S SO ORDERED. 

Fe b r u a r y 1 1 , 1992 C i t e as 44 Van N a t t a 235 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DARLENE M. WELFL, Claimant 

WCB Case No. 90-14783 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
M a r c i a B a r t o n & Thomas E. Ewing ( S a i f ) , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t : (1) d e c l i n e d , 
f o r l a c k o f j u r i s d i c t i o n , t o e n f o r c e t h e Board's November 2, 1989 Own M o t i o n 
D e t e r m i n a t i o n g r a n t i n g her permanent t o t a l d i s a b i l i t y b e n e f i t s ; and (2) d e c l i n e d 
t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e SAIF C o r p o r a t i o n ' s a l l e g ­
e d l y u n r e a s o n a b l e r e f u s a l t o pay compensation. SAIF contends on r e v i e w t h a t 
t h i s m a t t e r s h o u l d be remanded t o t h e Referee t o d e t e r m i n e whether i t p r o p e r l y 
t e r m i n a t e d t h e payment o f permanent t o t a l d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e 
i s s u e s a r e en f o r c e m e n t , remand, and p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa­
t i o n . 

FINDINGS OF FACT 

A f t e r c l a i m a n t ' s a g g r a v a t i o n r i g h t s had e x p i r e d , t h e Board reopened 
c l a i m a n t ' s 1978 i n j u r y c l a i m by Own Mo t i o n Order d a t e d December 1 1 , 1987, f o r 
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t h e payment o f te m p o r a r y d i s a b i l i t y compensation. By Own M o t i o n D e t e r m i n a t i o n 
d a t e d November 2, 1989, t h e Board c l o s e d t h e c l a i m and awarded c l a i m a n t perma­
ne n t t o t a l d i s a b i l i t y b e n e f i t s . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t ' s a g g r a v a t i o n r i g h t s had e x p i r e d , t h e r e o p e n i n g and c l o ­
s u r e o f h e r c l a i m was p r o p e r l y w i t h i n our own m o t i o n j u r i s d i c t i o n under f o r m e r 
ORS 656.278. See M i l t e n b e r g e r v. Howard's Plumbing, 93 Or App 475 ( 1 9 8 8 ) . I t 
t h e r e f o r e f o l l o w s t h a t i s s u e s a r i s i n g from c l a i m c l o s u r e , i n c l u d i n g c l a i m a n t ' s 
e n t i t l e m e n t t o any permanent d i s a b i l i t y b e n e f i t s , a r e a l s o w i t h i n o u r own m o t i o n 
j u r i s d i c t i o n . I n e x e r c i s i n g o ur own mo t i o n j u r i s d i c t i o n , we g r a n t e d c l a i m a n t 
b e n e f i t s f o r permanent t o t a l d i s a b i l i t y by Own M o t i o n D e t e r m i n a t i o n on November 
2, 1989. 

We have p r e v i o u s l y h e l d t h a t t h e Hearings D i v i s i o n does n o t have j u r i s d i c ­
t i o n t o e n f o r c e an o r d e r i s s u e d p u r s u a n t t o our own m o t i o n a u t h o r i t y . I v a n 
D a v i s , 40 Van N a t t a 1752 ( 1 9 8 8 ) ; David L. Waasdorp, 38 Van N a t t a 81 ( 1 9 8 6 ) . 
T h e r e f o r e , we co n c l u d e t h a t t h e Referee l a c k e d j u r i s d i c t i o n t o e n f o r c e t h e Own 
M o t i o n D e t e r m i n a t i o n . Rather, t h e enforcement i s s u e i s s u b j e c t t o o u r e x c l u s i v e 
own m o t i o n j u r i s d i c t i o n . Because t h e Referee l a c k s j u r i s d i c t i o n o f t h i s m a t t e r , 
we deny SAIF's m o t i o n f o r remand. 

By Own M o t i o n Order i s s u e d t h i s d a t e , we d e c l i n e d t o e n f o r c e t h e payment 
o f t h e permanent t o t a l d i s a b i l i t y award on t h e ground t h a t , because we d i d n o t 
have own m o t i o n a u t h o r i t y t o award permanent d i s a b i l i t y b e n e f i t s under ORS 
656.278, t h e award i s i n v a l i d and u n e n f o r c e a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 14, 1991, as r e c o n s i d e r e d on March 7, 
1991, i s a f f i r m e d . C l a i m a n t ' s h e a r i n g r e q u e s t i s d i s m i s s e d f o r l a c k o f j u r i s ­
d i c t i o n . 

F e b r u a r y 12, 1992 C i t e as 44 Van N a t t a 236 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MARCIA G. ARTAJO, Claimant 

WCB Case No. 91-00449 
ORDER ON REVIEW 

Westmoreland & Shebley, Claimant A t t o r n e y s 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n (on b e h a l f o f Se n i o r and D i s a b l e d S e r v i c e s D i v i s i o n 
(SDSD)) r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Myzak's o r d e r w h i c h s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a neck and s h o u l d e r c o n d i t i o n . 
On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

SAIF f i r s t argues t h a t , under Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 
2, s e c t i o n 4 9 ( 1 ) , r e s p o n s i b i l i t y r e s t s w i t h c l a i m a n t ' s f i r s t e mployer, Dammasch 
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H o s p i t a l , u n l e s s c l a i m a n t s u s t a i n e d a "new compensable i n j u r y i n v o l v i n g t h e same 
c o n d i t i o n " w h i l e w o r k i n g a t her c u r r e n t j o b w i t h SDSD.1 We agree. We have i n ­
t e r p r e t e d s e c t i o n 49(1) t o mean t h a t , i n cases i n which an a c c e p t e d i n j u r y i s 
f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g employment w i t h a l a t e r c a r r i e r , 
r e s p o n s i b i l i t y p r e s u m p t i v e l y r e s t s w i t h t h e o r i g i n a l c a r r i e r u n l e s s t h e c l a i m a n t 
s u s t a i n s an a c t u a l , independent compensable i n j u r y d u r i n g t h e subsequent work 
e x p o s u r e . R i c a r d o Vasquez, 43 Van N a t t a 1678, 1680 ( 1 9 9 1 ) . 

SAIF a l s o argues t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) a p p l i e s f o r purposes o f d e t e r ­
m i n i n g w h e t h e r c l a i m a n t s u s t a i n e d a "new compensable i n j u r y . " T h e r e f o r e , SAIF 
c o n t e n d s , r e s p o n s i b i l i t y does n o t s h i f t u n l e s s t h e 1990 i n j u r y was t h e m a j o r 
c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t c o n d i t i o n . We d i s a g r e e . 

We r e c e n t l y h e l d t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) i s n o t a p p l i c a b l e i n t h e r e ­
s p o n s i b i l i t y c o n t e x t . R o s a l i e S. Drews, 44 Van N a t t a 36 ( 1 9 9 2 ) . We reasoned 
t h a t , ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) o n l y determines c o m p e n s a b i l i t y o f f u r t h e r d i s a b i l i t y 
o r need f o r t r e a t m e n t once i n i t i a l c o m p e n s a b i l i t y i s f a v o r a b l y d e c i d e d ; r e s o l u ­
t i o n o f such an i s s u e i s n o t r e l e v a n t t o t h e assignment o f r e s p o n s i b i l i t y . 
T h e r e f o r e , r e s p o n s i b i l i t y s h i f t s from t h e o r i g i n a l c a r r i e r i f t h e new compens­
a b l e i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f d i s a b i l i t y o r need f o r t r e a t ­
ment. I d . The i n j u r y a l s o must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by 
o b j e c t i v e f i n d i n g s . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 

The m e d i c a l e v i d e n c e shows t h a t c l a i m a n t has e x p e r i e n c e d p a i n i n t h e 
s h o u l d e r s , upper back and neck d a t i n g from her 1984 i n j u r y . (Ex. 2 1 - 1 ) . 
C l a i m a n t saw her t r e a t i n g p h y s i c i a n , Dr. Weingarten, on a m o n t h l y b a s i s f o r 
t r e a t m e n t o f t h e s e symptoms. (Ex. 21C). I n October 1989, Dr. W e i n g a r t e n r e ­
f e r r e d c l a i m a n t t o Dr. Kappes, a r h e u m a t o l o g i s t , t o assess her c o n d i t i o n . Dr. 
Kappes d i a g n o s e d a c h r o n i c p a i n syndrome " t h a t was i n i t i a l l y t r i g g e r e d by t h e 
[1984 ] i n j u r y b u t i s now p e r p e t u a t e d by f a c t o r s more o b s c u r e , p o s s i b l y psycho­
s o c i a l i n n a t u r e o r p o s s i b l y due t o f r u s t r a t i o n a t b e i n g p a r t o f t h e Workers' 
Compensation system." (Ex. 21 - 2 ) . 

A f t e r t h e September 1990 s l i p and f a l l w h i l e employed by SDSD, c l a i m a n t 
c o n t i n u e d t o t r e a t w i t h Dr. Weingarten. He s t a t e d t h a t c l a i m a n t ' s " i n j u r y o f 
9/19/90 was mi n o r and s e l f - l i m i t e d " and t h a t she o n l y e x p e r i e n c e d "some s h o r t 
t e r m i n c r e a s e i n symptoms fr o m her p r e v i o u s s h o u l d e r i n j u r y [ . ] " (Ex. 2 6 - 1 ) . He 
f u r t h e r r e p o r t e d t h a t he "would c o n s i d e r any symptoms w h i c h she c o n t i n u e s t o 
have as t h e r e s u l t o f her p r i o r i n j u r i e s o f March 1987 and/or 1984, r a t h e r t h a n 
a t r u e r e - i n j u r y . " ( I d . ) 

Dr. W o o l p e r t , o r t h o p e d i c surgeon, saw c l a i m a n t f o r an i n d e p e n d e n t m e d i c a l 
e x a m i n a t i o n . He agreed w i t h Dr. Weingarten " t h a t t h e i n j u r y o f 9/19/90 had [ n o ] 
more t h a n a t e m p o r a r y e x a c e r b a t i o n o f [ c l a i m a n t ' s ] o n g o i n g c h r o n i c d i f f i c u l t y . " 
(Ex. 3 0 - 4 ) . He a l s o r e p o r t e d t h a t , a l t h o u g h t h e r e was "no q u e s t i o n t h a t 
[ c l a i m a n t ] had a new epi s o d e o f i n j u r y o c c u r r e n c e , i n r e s p e c t t o h e r o n g o i n g 
symptoms t h i s i n j u r y caused t h e same symptoms t h a t she had been h a v i n g a l l a l o n g 
t o become somewhat g r e a t e r on a temporary b a s i s . " ( I d . ) 

1 S e c t i o n 4 9 ( 2 ) o f t h e new law imposes r e s t r i c t i o n s on a c a r r i e r ' s a b i l i t y 
t o a r g u e t h a t a c l a i m i s t h e r e s p o n s i b i l i t y o f an o t h e r c a r r i e r . These r e s t r i c ­
t i o n s i n v o l v e n o t i c e and j o i n d e r r e q u i r e m e n t s . Here, a l t h o u g h SAIF i s t h e c a r ­
r i e r f o r b o t h Dammasch H o s p i t a l and SDSD, i t s appearance i n t h i s case has been 
o n l y on b e h a l f o f SDSD. SAIF, on b e h a l f o f Dammasch H o s p i t a l , has n o t been 
j o i n e d i n t h i s c l a i m . However, n e i t h e r p a r t y contends t h a t Dammasch H o s p i t a l ' s 
absence i n t h i s c l a i m i s e r r o r . 
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C l a i m a n t t h e n was examined on r e f e r r a l by Dr. Long, a r e h a b i l i t a t i o n spe­
c i a l i s t . A f t e r s e e i n g c l a i m a n t one t i m e , Long r e p o r t e d t h a t c l a i m a n t ' s "symp­
toms, her d i s a b i l i t y , and her need f o r t r e a t m e n t have a l l i n c r e a s e d s i g n i f i ­
c a n t l y because o f t h e s l i p and f a l l i n c i d e n t o f 9/19/90." (Ex. 3 2 - 5 ) . He a l s o 
s t a t e d t h a t " t h e i n c i d e n t o f 9/19/90 d i d cause s i g n i f i c a n t w o r s e n i n g o f [ c l a i m ­
a n t ' s ] m y o f a s c i a l c o n d i t i o n " and t h a t "her c o n d i t i o n has [ n o t ] r e t u r n e d t o p r e -
September 1990 s t a t u s . " (Ex. 3 3 ) . 

When m e d i c a l e v i d e n c e i s d i v i d e d , we g i v e g r e a t e r w e i g h t t o t h e c o n c l u s i o n 
o f t h e c l a i m a n t ' s t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons n o t t o do so. 
See e.g. W e i l a n d v. SAIF, 64 Or App 810, 814 (19 8 3 ) . The Referee d i d f i n d p e r ­
s u a s i v e reasons t o d i s r e g a r d Dr. Weingarten's o p i n i o n , s t a t i n g t h a t W e i n g a r t e n 
f a i l e d t o " a n a l y z e t h e p r e - i n j u r y and p o s t - i n j u r y symptoms i n d e t a i l " and t h a t 
h i s " r e p o r t i s o u t d a t e d i n l i g h t o f t h e subsequent developments, i . e . , c l a i m ­
a n t ' s t i m e l o s s a u t h o r i z a t i o n b e g i n n i n g i n March 1991." 

We f i r s t n o t e t h a t a l l o f t h e d o c t o r s ' r e p o r t s were p r e p a r e d b e f o r e March 
1991 and t h a t t h e r e i s no p r o o f i n t h e r e c o r d t h a t W e i n g a r t e n ' s t i m e l o s s a u t h o ­
r i z a t i o n i n March 1991 i n d i c a t e s t h a t h i s o p i n i o n changed r e g a r d i n g t h e cause o f 
c l a i m a n t ' s symptoms. Weingarten has been c l a i m a n t ' s t r e a t i n g p h y s i c i a n s i n c e 
her 1984 i n j u r y . As demonstrated by h i s r e p o r t s over t h e y e a r s , he has k e p t a 
c l o s e watch on her s t a t u s , a t t i m e s s e e i n g her on a m o n t h l y b a s i s . We c o n c l u d e 
t h a t W e i n g a r t e n i s i n t h e b e s t p o s i t i o n t o e v a l u a t e c l a i m a n t ' s c u r r e n t c o n d i t i o n 
i n c omparison t o h e r s t a t u s b e f o r e September 1990. 

C l a i m a n t argues t h a t Dr. Weingarten's o p i n i o n i s c o n t r a d i c t o r y r e g a r d i n g 
m e d i c a l c a u s a t i o n because he f i r s t s t a t e s t h a t " t h e i n j u r y o f 9/19/90 was a new 
i n j u r y , u n r e l a t e d t o her p r e v i o u s problems" and t h e n s t a t e s t h a t c l a i m a n t d i d 
n o t " s u s t a i n a new, o r a s i g n i f i c a n t e x a c e r b a t i o n o f her o l d , s h o u l d e r i n ­
j u r y ! . ] " (See Ex. 2 6 - 1 ) . 

We agree t h a t Weingarten's o p i n i o n c o n t a i n s some c o n t r a d i c t o r y language. 
However, we a l s o agree w i t h t h e Referee, based upon a r e a d i n g o f t h e e n t i r e r e ­
p o r t , t h a t W e i n g a r t e n concl u d e d t h a t t h e September 1990 i n c i d e n t caused o n l y a 
t e m p o r a r y e x a c e r b a t i o n o f her "ongoing c h r o n i c d i f f i c u l t y " and t h a t h er c u r r e n t 
symptoms a r e due t o her p r i o r 1987 and 1984 i n j u r i e s . (See i d . ) 

Dr. W e i n g a r t e n ' s o p i n i o n i s f u r t h e r s u p p o r t e d by Dr. W o o l p e r t ' s r e p o r t . 
W o o l p e r t ' s r e p o r t does c o n t a i n some minor e r r o r s , such as m i s s p e l l i n g W e i n g a r t e n 
and d a t i n g t h e s l i p and f a l l on September 20, 1990 r a t h e r t h a n September 19, 
1990. The r e p o r t , however, was a c c u r a t e r e g a r d i n g c l a i m a n t ' s h i s t o r y and symp­
toms and,, t h e r e f o r e , we f i n d i t t o be r e l i a b l e e v i d e n c e . 

I n c o n c l u s i o n , we h o l d t h a t t h e evidence does n o t e s t a b l i s h t h a t c l a i m a n t 
s u f f e r e d a "new compensable i n j u r y , " i . e . , t h a t t h e September 1990 s l i p and f a l l 
was a m a t e r i a l c o n t r i b u t i n g cause o f her c u r r e n t need f o r t r e a t m e n t . We base 
t h i s c o n c l u s i o n on t h e g r e a t e r w e i g h t we g i v e t o c l a i m a n t ' s t r e a t i n g p h y s i c i a n ' s 
r e p o r t , as w e l l as Dr. W o o l p e r t ' s r e p o r t , and f i n d t h a t t h i s e v i d e n c e overcomes 
t h e o p i n i o n o f Dr. Long. R e s p o n s i b i l i t y t h e r e f o r e does n o t s h i f t t o SDSD, 
c l a i m a n t ' s c u r r e n t employer. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1991 i s r e v e r s e d i n p a r t . SAIF's 
December 2 1 , 1990 d e n i a l and March 27, 1991 p a r t i a l d e n i a l a r e r e i n s t a t e d and 
u p h e l d . The Re f e r e e ' s a t t o r n e y f e e award o f $1,750 i s r e v e r s e d . 



F e b r u a r y 12, 1992 C i t e as 44 Van N a t t a 239 (19921 239 

I n t h e M a t t e r o f t h e Compensation o f 
KELLY BARFUSS, Claimant 
WCB Case No. 91-00739 

ORDER ON REVIEW 
D a n i e l Spencer, Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Brown's o r d e r w h i c h s e t a s i d e i t s 
d e n i a l s o f c l a i m a n t ' s r i g h t hand "needle s t i c k " i n j u r y . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa­
t i o n . 

To e s t a b l i s h a compensable i n j u r y , c l a i m a n t must p r e s e n t e v i d e n c e t h a t she 
s u s t a i n e d an a c c i d e n t a l i n j u r y a r i s i n g o u t o f t h e course and scope o f employment 
r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g i n d i s a b i l i t y o r d e a t h , e s t a b l i s h e d by 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . The i n ­
s u r e r c o n t e n d s t h a t c l a i m a n t ' s "needle s t i c k " i n j u r y was n o t e s t a b l i s h e d by med­
i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . We d i s a g r e e 

I t i s u n c o n t e s t e d t h a t c l a i m a n t s u s t a i n e d a p u n c t u r e wound w h i l e p e r f o r m ­
i n g her work a c t i v i t y as a d e n t a l a s s i s t a n t . C l a i m a n t n o t i f i e d h e r employer o f 
t h e i n j u r y , who recommended t h a t c l a i m a n t c o n s u l t w i t h Dr. R i c h a r d s , g e n e r a l 
p r a c t i t i o n e r . Based on c l a i m a n t ' s d e s c r i p t i o n o f t h e i n c i d e n t , Dr. R i c h a r d s be­
l i e v e d t h a t c l a i m a n t s u s t a i n e d a p u n c t u r e wound fr o m a n eedle a t work. 

F u r t h e r , t h e "needle s t i c k " i n j u r y r e q u i r e d m e d i c a l s e r v i c e s . Dr. 
R i c h a r d s o r d e r e d l a b o r a t o r y t e s t i n g . D u r i n g a l a t e r e x a m i n a t i o n , c l a i m a n t d i s ­
cussed her concerns w i t h Dr. R i c h a r d s about t h e "needle s t i c k " i n j u r y . There­
a f t e r , Dr.. R i c h a r d s recommended t h a t c l a i m a n t r e p e a t HIV t e s t i n g i n t h r e e months 
and t h e n a g a i n i n s i x months. F i n a l l y , R i c h a r d s gave c l a i m a n t a " s o f t recommen­
d a t i o n " t o a v o i d pregnancy over t h e n e x t year. There i s no c o n t r a r y m e d i c a l 
e v i d e n c e . T h e r e f o r e , we conclude t h a t " c l a i m a n t had s u f f e r e d an i n j u r y and was 
e n t i t l e d t o know how b a d l y [ s h e ] was h u r t and i f any t r e a t m e n t was a p p r o p r i a t e . 
" F i n c h v. S t a v t o n Canning Co., 93 Or App 168, 173 ( 1 9 8 8 ) , c i t i n g C o l l i n s v. 
Hyqenic Corp. o f Oregon, 86 Or App 484 ( 1 9 8 7 ) . 

I n Suzanne Ro b e r t s o n , 43 Van N a t t a 1505 ( 1 9 9 1 ) , we c o n s t r u e d " o b j e c t i v e 
f i n d i n g s " t o r e q u i r e a d e t e r m i n a t i o n by a p h y s i c i a n , based on an e x a m i n a t i o n o f 
t h e i n j u r e d w o r k e r , t h a t t h e worker has a d i s a b i l i t y o r need f o r m e d i c a l s e r ­
v i c e s . Here, Dr. R i c h a r d s p r e s c r i b e d m e d i c a l s e r v i c e s f o r c l a i m a n t based on 
R i c h a r d s ' e x p e r t a n a l y s i s o f e x a m i n a t i o n f i n d i n g s and c l a i m a n t ' s d e s c r i p t i o n o f 
h e r p u n c t u r e wound. Such evidence meets t h e d e f i n i t i o n o f " o b j e c t i v e f i n d i n g s . " 
R o b e r t E. Leatherman, 43 Van N a t t a 1677 ( 1 9 9 1 ) ; a l s o see S t e p h a n i e A. F a r r e l l , 
43 Van N a t t a 1837, 1893 ( 1 9 9 1 ) ; Suzanne Robertson, supra. A c c o r d i n g l y , c l a i m a n t 
has e s t a b l i s h e d a compensable i n j u r y . 

Inasmuch as t h e i n s u r e r has r e q u e s t e d r e v i e w and c l a i m a n t ' s compensation 
has n o t been d i s a l l o w e d o r reduced, c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r ­
ney f e e award. ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e as­
sessed f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e compens­
a b i l i t y i s s u e i s $850 t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , 
we have p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e , t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d May 10, 1991 i s a f f i r m e d . For s e r v i c e s on r e ­
v i e w , c l a i m a n t ' s c o u n s e l i s awarded a rea s o n a b l e assessed a t t o r n e y f e e o f $850, 
t o be p a i d by t h e i n s u r e r . 

F e b r u a r y 12, 1992 C i t e as 44 Van N a t t a 240 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ANTHONY G. FORD, Claimant 
WCB Case No. 90-11641 

ORDER ON REVIEW 
Pe t e r O. Hanson, Claimant A t t o r n e y 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members en banc. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Menashe's o r d e r t h a t : ( 1 ) s e t 
a s i d e i t s back-up d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a l e f t w r i s t c o n d i ­
t i o n ; and (2) d e n i e d i t s m o t i o n t o d i s m i s s o r postpone t h e h e a r i n g a second 
t i m e . I n h i s r e s p o n d e n t ' s b r i e f , c l a i m a n t argues t h a t t h e 1990 amendments t o 
ORS 656.262(6) o v e r r u l e d Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) , so t h a t t h e May 8, 
1990 back-up d e n i a l was n o t p e r m i s s i b l e . On r e v i e w , t h e i s s u e s a r e d i s m i s s a l , 
postponement, p r o p r i e t y o f t h e back-up d e n i a l , and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g supplementa­
t i o n . 

On May 18, 1990, t h e i n s u r e r i s s u e d a back-up d e n i a l o f c l a i m a n t ' s c l a i m 
f o r a worsened l e f t w r i s t c o n d i t i o n , which i t had acce p t e d i n J u l y 1986. 
C l a i m a n t r e q u e s t e d a h e a r i n g from t h e 1990 d e n i a l . The h e a r i n g was convened on 
October 8, 1990. C l a i m a n t d i d n o t appear, b u t h i s c o u n s e l was p r e s e n t . The 
Refe r e e g r a n t e d a c o n t i n u a n c e t o a l l o w t h e i n s u r e r t o o b t a i n t a p e r e c o r d i n g s o f 
c l a i m a n t ' s a l l e g e d a d m i s s i o n s t o a c l a i m s examiner and t o subpoena c l a i m a n t f o r 
c r o s s - e x a m i n a t i o n . The h e a r i n g was c o n t i n u e d on December 7, 1990. C l a i m a n t 
a g a i n d i d n o t appear. The i n s u r e r ' s a t t e m p t s t o subpoena c l a i m a n t had been un­
s u c c e s s f u l and no a d d i t i o n a l evidence was o f f e r e d . 

CONCLUSIONS OF LAW AND OPINION 

The i n s u r e r r e q u e s t e d postponement o r d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e ­
q u e s t , c o n t e n d i n g t h a t c l a i m a n t ' s absence from h e a r i n g d e p r i v e d i t o f a f a i r 
h e a r i n g . The i n s u r e r reasons t h a t a c r o s s - e x a m i n a t i o n o f c l a i m a n t w o u ld have 
e s t a b l i s h e d t h a t i t s c l a i m acceptance i n 1986 was indu c e d by f r a u d , t h u s sus­
t a i n i n g i t s back-up d e n i a l under t h e r u l e i n Bauman v. SAIF, s u p r a . 

C l a i m a n t responds t h a t t h e 1990 l e g i s l a t i v e amendments " r e p e a l e d " t h e 
Bauman r u l e , such t h a t no d e n i a l s o f p r e v i o u s l y accepted c l a i m s a r e p e r m i t t e d 
more t h a n two y e a r s a f t e r c l a i m acceptance. T h e r e f o r e , a c c o r d i n g t o c l a i m a n t , 
t h e i n s u r e r may n o t use f r a u d as a b a s i s f o r i t s back-up d e n i a l . We d i s a g r e e 
w i t h b o t h p a r t i e s ' c o n t e n t i o n s . 

Because we h o l d h e r e i n t h a t a c r u c i a l p o r t i o n o f t h e Bauman r u l e s u r v i v e d 
t h e 1990 l e g i s l a t i v e amendments, we address t h a t i s s u e a t t h e o u t s e t . We t h e n 
c o n s i d e r t h e m e r i t s o f t h e d e n i a l and t h e i n s u r e r ' s m o t i o n . 



Anthony G. F o r d , 44 Van N a t t a 240 (1992) 

P r o p r i e t y o f Back-up D e n i a l 
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Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g 
was convened a f t e r J u l y 1, 1990, t h i s m a t t e r i s p r o p e r l y a n a l y z e d under t h e 1990 
amendments t o t h e Workers' Compensation Law. See Or Laws 1990 ( S p e c i a l Ses­
s i o n ) , ch. 2, 5 4 ( 2 ) ; I d a Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 

The t h r e s h o l d i s s u e i s whether an i n s u r e r may i s s u e a back-up d e n i a l , 
w h i c h d e n i e s a p r e v i o u s l y accepted c l a i m , more t h a n two y e a r s a f t e r c l a i m accep­
t a n c e . We c o n c l u d e t h a t amended ORS 656.262(6) a l l o w s such a d e n i a l i n l i m i t e d 
c i r c u m s t a n c e s . 

The s t a t u t e s i n e f f e c t b e f o r e t h e 1990 amendments d i d n o t e x p r e s s l y ad­
d r e s s w h e t h e r an i n s u r e r c o u l d deny a p r e v i o u s l y a ccepted c l a i m . I n Bauman v. 
SAIF, however, t h e C o u r t r u l e d t h a t such d e n i a l s were p r o h i b i t e d , s u b j e c t t o 
l i m i t e d e x c e p t i o n s : 

" I f , as i n t h i s case, t h e i n s u r e r o f f i c i a l l y n o t i f i e s t h e 
c l a i m a n t t h a t t h e c l a i m has been accepted, t h e i n s u r e r may n o t , a f ­
t e r t h e 60 days have e l a p s e d , deny t h e c o m p e n s a b i l i t y o f t h e c l a i m • 
u n l e s s t h e r e i s a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e ­
g a l a c t i v i t y . " 295 Or a t 794 (Emphasis added). 

The C o u r t f o l l o w e d t h e Bauman r u l e i n E b b t i d e E n t e r p r i s e s v. T ucker, 303 
Or 459, 467 (1987) ("[W]e h o l d , f o l l o w i n g Bauman. t h a t t h e Workers' Compensation 
Law p r e c l u d e s [ t h e i n s u r e r ' s ] a t t e m p t r e t r o a c t i v e l y t o deny t h e J u l y 1983 c l a i m 
a b s e n t a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . " ) 
(Emphasis added). See a l s o Jeld-Wen, I n c . v. McGehee, 72 Or App 12, r e v den 299 
Or 203 ( 1 9 8 5 ) . The c o n t i n u e d v i a b i l i t y o f t h e Bauman r u l e under t h e 1990 amend­
ments i s t h e s u b j e c t o f t h e c u r r e n t d i s p u t e . 

U n l i k e t h e f o r m e r v e r s i o n o f ORS 656.262(6) t h a t was i n t e r p r e t e d i n 
Bauman, 1 t h e r e c e n t l y amended v e r s i o n o f ORS 656.262(6) e x p r e s s l y p e r m i t s back­
up d e n i a l s : 

" [ I ] f t h e i n s u r e r o r s e l f - i n s u r e d employer a c c e p t s a c l a i m i n 
good f a i t h b u t l a t e r o b t a i n s evidence t h a t t h e c l a i m i s n o t compens­
a b l e o r e v i d e n c e t h a t t h e p a y i n g agent i s no t r e s p o n s i b l e f o r t h e 
c l a i m , t h e i n s u r e r o r s e l f - i n s u r e d employer, a t any t i m e up t o two 
y e a r s f r o m t h e d a t e o f c l a i m acceptance, may r e voke t h e c l a i m accep­
t a n c e and i s s u e a f o r m a l n o t i c e o f c l a i m d e n i a l . " 

Thus, an i n s u r e r may now i s s u e a back-up d e n i a l " a t any t i m e up t o two 
y e a r s f r o m t h e d a t e o f c l a i m acceptance." I d . Moreover, an i n s u r e r need n o t 
p r o v e f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y i n s u p p o r t o f i t s back­
up d e n i a l . Thus, t h e Bauman r u l e i s o v e r t u r n e d i n s o f a r as i t p r o h i b i t e d t h o s e 
d e n i a l s . However, t h e q u e s t i o n remains whether, by amending ORS 6 5 6 . 2 6 2 ( 6 ) , t h e 
1990 L e g i s l a t u r e a l s o i n t e n d e d t o p r o h i b i t an i n s u r e r from i s s u i n g a back-up 
d e n i a l , based on a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v ­
i t y , more t h a n two y e a r s a f t e r c l a i m acceptance. 

"The s t a r t i n g p o i n t i n e v e r y case i n v o l v i n g a d e t e r m i n a t i o n o f l e g i s l a t i v e 
i n t e n t i s t h e language o f t h e s t a t u t e i t s e l f . " Whipple v. Howser, 291 Or 475, 
479 (1981) ( c i t i n g Greyhound Corp. v. Mt. Hood Stages, I n c . , 437 US 322, 330 
( 1 9 7 8 ) ) . The s t a t u t e i n t h i s case, ORS 656.262(6), i n e i t h e r i t s f o r m e r o r 

See Bauman v. SAIF, supra, 295 Or a t 792, n . l . 
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p r e s e n t v e r s i o n s , never e x p r e s s l y p e r m i t t e d t h e i s s u a n c e o f a back-up d e n i a l 
based on a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . 
T h e r e f o r e , t h e f a c t t h a t t h e 1990 amendments t o ORS 656.262(6) do n o t e x p r e s s l y 
a u t h o r i z e t h o s e d e n i a l s does not n e c e s s a r i l y prove t h a t t h e l e g i s l a t u r e i n t e n d e d 
t o f o r b i d them. 

We now t u r n t o t h e l e g i s l a t i v e h i s t o r y o f t h e 1990 amendments. The Bauman 
r u l e i s w e l l e s t a b l i s h e d and s u p p o r t e d by p u b l i c p o l i c y t h a t d i s f a v o r s f r a u d u ­
l e n t c l a i m s . See ORS 656.990(1) (imposes a p r i s o n t e r m and/or f i n e f o r i n t e n ­
t i o n a l m i s r e p r e s e n t a t i o n r e g a r d i n g a c l a i m f o r c o m p e n s a t i o n ) ; ORS 656.268(14) 
( a l l o w s i n s u r e r s an o f f s e t a g a i n s t f u t u r e compensation f o r p r i o r , f r a u d u l e n t l y -
o b t a i n e d b e n e f i t s ) . T h e r e f o r e , we b e l i e v e t h e r e must be c l e a r and unambiguous 
l e g i s l a t i v e i n t e n t t o o v e r t u r n t h e r u l e . 

S e n a t o r Brenneman o f t h e J o i n t I n t e r i m S p e c i a l Committee on Workers' Com­
p e n s a t i o n addressed t h e impact o f t h e amendments on t h e Bauman r u l e : 

"What t h i s s e c t i o n o f t h e B i l l does i s t h a t i t r e v e r s e s t h e 
Bauman d e c i s i o n . Under o l d law, an i n s u r e r had 60 days f r o m t h e 
c l a i m t o a c c e p t o r deny t h e c l a i m . Under new law, t h e i n s u r e r now 
has 90 days. Under t h e o l d law, once an i n s u r e r a c c e p t e d a c l a i m , 
t h e 60 days e l a p s e d , t h e d e c i s i o n was f i n a l no m a t t e r whether o r n o t 
e v i d e n c e o f f r a u d o r m i s t a k e was l a t e r d i s c o v e r e d . Now t h e i n s u r e r 
has two y e a r s t o d i s c o v e r such evidence and i s s u e a r e t r o a c t i v e 
d e n i a l . " S p e c i a l Session, Senate F l o o r Debates, May 7, 1990, Tape 
4, S i d e A. 

A l t h o u g h Senator Brenneman s t a t e d t h a t S e c t i o n 15 " r e v e r s e s " Bauman, he 
appeared t o b e l i e v e t h a t Bauman p r o h i b i t e d , w i t h o u t e x c e p t i o n , t h e i s s u a n c e o f a 
back-up d e n i a l . That i s i n c o r r e c t . As we d i s c u s s e d above, Bauman p e r m i t t e d an 
i n s u r e r t o r e v o k e i t s acceptance and deny a c l a i m based upon a showing o f f r a u d , 
m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . Because o f t h e a p p a r e n t misunder­
s t a n d i n g o f Bauman, Senator Brenneman appeared t o b e l i e v e t h a t amended ORS 
656.262(6) was e x p a n d i n g , r a t h e r t h a n c o n t r a c t i n g , an i n s u r e r ' s a u t h o r i t y t o i s ­
sue a back-up d e n i a l . A c c o r d i n g l y , we are n o t persuaded by Senator Brenneman's 
s t a t e m e n t t h a t t h e l e g i s l a t u r e i n t e n d e d t o o v e r r u l e Bauman i n i t s e n t i r e t y . 

Ross D w i n e l l , member o f t h e Governor's Workers' Compensation Labor-
Management A d v i s o r y Committee, a l s o addressed amended ORS 6 5 6 . 2 6 2 ( 6 ) : 

" T h i s a l l o w s f o r i n s u r e r s and s e l f - i n s u r e d employers t o back 
up and deny a c l a i m t h a t was f i r s t d e n i e d [ s i c ] i n good f a i t h . 

" * * * * 

" [ T ] h i s caps a t two y e a r s , i n c i d e n t a l l y , where Bauman was un­
r e s t r i c t e d as f a r as f r a u d i s concerned i t c o u l d go o u t t w e n t y 
y e a r s . * * * We're s a y i n g i n t h a t t h o s e s i t u a t i o n s , i f t h e e v i ­
dence comes about w i t h i n two y e a r s a f t e r t h e c l a i m ' s been a c c e p t e d , 
and we've s h i f t e d t h e burden t o t h e i n s u r e r t o p r o v e t h e c l a i m i s 
n o t compensable, t h e n we're s a y i n g t h o s e back-up d e n i a l s w i l l be 
s u s t a i n e d i n t h o s e t y p e s o f c i r c u m s t a n c e s . " M i n u t e s , J o i n t I n t e r i m 
S p e c i a l Committee on Workers' Compensation, May 3, 1990, Tape 1, 
S ide B a t 221. 

Mr. D w i n e l l appears t o say t h a t amended ORS 656.262(6) would impose, w i t h ­
o u t e x c e p t i o n , a t w o - y e a r "cap" on back-up d e n i a l s . Upon c l o s e r e x a m i n a t i o n , 
however, we a r e n o t persuaded t h a t was h i s i n t e n t . R a t h e r , we a r e p e r suaded he 
was m e r e l y d i s t i n g u i s h i n g amended ORS 656.262(6), w h i c h a l l o w s an i n s u r e r t o 
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i s s u e a back-up d e n i a l w i t h i n two y e a r s i f t h e c l a i m i s f o u n d noncompensable, 
f r o m t h e Bauman r u l e , w h i c h a l l o w s t h e i n s u r e r t o i s s u e a back-up d e n i a l a t any 
t i m e , b u t o n l y i n cases i n v o l v i n g f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l 
a c t i v i t y . That i s , i f c l a i m acceptance i s induced by f r a u d , m i s r e p r e s e n t a t i o n 
o r o t h e r i l l e g a l a c t i v i t y , an i n s u r e r may i s s u e a back-up d e n i a l a t any t i m e ; 
o t h e r w i s e , t h e i n s u r e r must i s s u e t h e d e n i a l w i t h i n two y e a r s a f t e r a cceptance. 
We do n o t r e a d Mr. D w i n e l l ' s comments t o mean t h a t , a f t e r two y e a r s f r o m t h e 
d a t e o f a c c e p t a n c e , an i n s u r e r i s p r o h i b i t e d from i s s u i n g a back-up d e n i a l based 
on a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . Moreover, 
Mr. D w i n e l l ' s t e s t i m o n y r e g a r d i n g ORS 656.268(14) ( i n v o l v i n g f r a u d u l e n t l y -
o b t a i n e d b e n e f i t s ) seems t o suggest t h a t , as between t h a t p r o v i s i o n and ORS 
6 5 6 . 2 6 2 ( 6 ) , o n l y ORS 656.268(14) addresses t h e i s s u e o f f r a u d . M i n u t e s , J o i n t 
I n t e r i m S p e c i a l Committee on Workers' Compensation, May 3, 1990, Tape 2, Side B 
a t 180. 

T h e r e f o r e , t h e l e g i s l a t i v e h i s t o r y does not e s t a b l i s h c l e a r and unambigu­
ous i n t e n t t o o v e r t u r n t h e Bauman r u l e i n i t s e n t i r e t y . Given t h e o v e r r i d i n g 
p u b l i c p o l i c y o f p r e s e r v i n g t h e i n t e g r i t y o f t h e w o r k e r ' s compensation system, 
we a r e c o m p e l l e d t o c o n c l u d e t h a t t h e l e g i s l a t u r e d i d n o t i n t e n d t o p r o h i b i t de­
n i a l s o f f r a u d u l e n t c l a i m s more t h a n two y e a r s a f t e r c l a i m a c c e p t a n c e . A c c o r d ­
i n g l y , t h e i n s u r e r ' s back-up d e n i a l i n t h i s case i s p e r m i s s i b l e so l o n g as i t i s 
s u p p o r t e d by a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . ^ 

M e r i t s o f Back-up D e n i a l 

The i n s u r e r bears t h e burden o f p r o v i n g f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r 
i l l e g a l a c t i v i t y , i n o r d e r f o r i t s back-up d e n i a l t o be e f f e c t i v e . See Bauman 
v. SAIF, s u p r a . Moreover, " [ i ] n o r d e r t o j u s t i f y a backup d e n i a l , a m i s r e p r e ­
s e n t a t i o n must have been s u f f i c i e n t l y m a t e r i a l t h a t t h e i n s u r e r ' s d e c i s i o n [ t o 
a c c e p t t h e c l a i m ] ' c o u l d r e a s o n a b l y have been a f f e c t e d . ' " SAIF v. A b b o t t , 103 
Or App 49, 52-53 ( 1 9 9 0 ) , ( q u o t i n g E b b t i d e E n t e r p r i s e s v. Tucker, 303 Or 459, 464 
( 1 9 8 7 ) ) . 

A t h e a r i n g , t h e i n s u r e r agreed t h a t i t bears t h e i n i t i a l b urden o f p r o o f 
i n s u p p o r t o f i t s d e n i a l o f t h e accepted a g g r a v a t i o n c l a i m . ( T r . 1 3 ) . When t h e 
h e a r i n g f i r s t convened, t h e i n s u r e r r e p r e s e n t e d t h a t i t m i g h t be a b l e t o produce 
e v i d e n c e o f f r a u d , based on c l a i m a n t ' s f a i l u r e t o r e p o r t h i s J anuary 1986 i n j u r y 
i n Washington. ( T r . 7 ) . However, t h e o n l y e v i d e n c e w h i c h a r g u a b l y s u p p o r t s t h e 
i n s u r e r ' s c o n t e n t i o n t h a t c l a i m a n t ' s f a i l u r e t o r e p o r t c o n s t i t u t e d m a t e r i a l 
f r a u d o r m i s r e p r e s e n t a t i o n are d o c t o r s ' r e p o r t s w h i c h s p e c u l a t e t h a t t h e k n o w l ­
edge o f an i n t e r v e n i n g i n j u r y m i g h t have a f f e c t e d t h e i r o p i n i o n s . (See Exs. 28A 
& 31) . 

We assume f o r t h e moment t h a t such s p e c u l a t i o n s c o u l d be p e r s u a s i v e . Nev­
e r t h e l e s s , i n v i e w o f t h e i n s u r e r ' s awareness t h a t s e v e r a l y e a r s had passed 
s i n c e i t a c c e p t e d c l a i m a n t ' s a g g r a v a t i o n c l a i m and i t s f a i l u r e t o i n v e s t i g a t e 

^ The C o u r t o f Appeals r e c e n t l y commented i n SAIF v. A b b o t t , 103 Or App 
49, 53 n . l ( 1 9 9 1 ) , t h a t " [ t ] h e so c a l l e d 'Bauman r u l e ' on r e t r o a c t i v e d e n i a l s 
was r e p e a l e d e f f e c t i v e J u l y 1, 1990, by Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch 2, 
15." However, inasmuch as t h e 1990 amendments d i d n o t a p p l y i n t h a t case, t h e 
c o u r t ' s comment was d i c t a and t h e r e f o r e n o t c o n t r o l l i n g i n t h i s case. F u r t h e r ­
more, i t i s n o t c l e a r whether t h e c o u r t was a d d r e s s i n g Bauman's g e n e r a l p r o h i b i ­
t i o n o f back-up d e n i a l s , w h i c h we agree was r e p e a l e d by amended ORS 6 5 6 . 2 6 2 ( 6 ) , 
o r t h e s p e c i f i c e x c e p t i o n t h a t p e r m i t s back-up d e n i a l s i n cases i n v o l v i n g f r a u d , 
m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y , w h i c h we have c o n c l u d e d was n o t 
r e p e a l e d . 
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p o t e n t i a l i n t e r v e n i n g c a u s a l f a c t o r s , we are no t persuaded t h a t c l a i m a n t ' s omis­
s i o n s i n r e p o r t i n g were s u f f i c i e n t l y m a t e r i a l t o r e a s o n a b l y a f f e c t t h e i n s u r e r ' s 
d e c i s i o n t o ac c e p t t h e c l a i m . See A b b o t t , supra a t 53. I n a d d i t i o n , we n o t e 
t h a t x - r a y s o f c l a i m a n t ' s l e f t w r i s t , b e f o r e and a f t e r t h e 1986 i n c i d e n t i n 
Washington, c o n s i s t e n t l y r e v e a l e d d e g e n e r a t i v e changes o n l y . (See Exs. 10-1, 
13-4, 14-2, 1 5 - 1 ) . There i s no m e d i c a l evidence t h a t t h e 1986 Washington a c c i ­
d e n t caused a trauma t o c l a i m a n t ' s l e f t w r i s t . For t h e s e r e a s o n s , as w e l l as 
t h o s e a r t i c u l a t e d by t h e R eferee, we conclude t h a t t h e i n s u r e r has n o t c a r r i e d 
i t s b u r d en o f p r o v i n g f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y i n sup­
p o r t o f i t s d e n i a l . T h e r e f o r e , t h e Referee p r o p e r l y s e t a s i d e t h e d e n i a l , and 
t h e i n s u r e r i s b a r r e d f r o m d e n y i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t w r i s t 
c o n d i t i o n . See Da v i d K. Boyer, 43 Van N a t t a 561, 563 ( 1 9 9 1 ) . 

M o t i o n t o d i s m i s s o r c o n t i n u e 

The R e f e r e e d e c i d e d t h a t c l a i m a n t ' s absence f r o m t h e h e a r i n g and u n a v a i l ­
a b i l i t y f o r c r o s s - e x a m i n a t i o n d i d n o t j u s t i f y d i s m i s s a l o r a second p o s t p o n e ­
ment. We agree. I n t h i s r e g a r d , we are unpersuaded by t h e i n s u r e r ' s argument 
t h a t i t was d e p r i v e d o f a f a i r h e a r i n g due t o c l a i m a n t ' s u n a v a i l a b i l i t y . 

The i n s u r e r contends t h a t c l a i m a n t ' s t r u t h f u l t e s t i m o n y w o u ld have e s t a b ­
l i s h e d f r a u d o r m i s r e p r e s e n t a t i o n , o r , a l t e r n a t i v e l y , t h a t h i s u n t r u t h f u l t e s t i ­
mony w o u l d have been impeached. However, i n view o f our c o n c l u s i o n t h a t 
c l a i m a n t ' s a p p a r e n t f a i l u r e t o r e p o r t h i s Washington i n j u r y does n o t c o n s t i t u t e 
m a t e r i a l m i s r e p r e s e n t a t i o n o r f r a u d , t h e i n s u r e r ' s c o n t e n t i o n s a r e s p e c u l a t i v e 
and t h e r e f o r e u n p e r s u a s i v e . We conclude t h a t t h e i n s u r e r was n o t d e p r i v e d o f a 
f a i r h e a r i n g . 

Because t h e i n s u r e r i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s ­
a l l o w e d o r reduc e d c l a i m a n t ' s compensation, c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an 
assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $800, t o be p a i d by t h e i n s u r e r . 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e s , and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 3, 1991 i s a f f i r m e d . For h i s s e r v i c e s 
on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a re a s o n a b l e assessed f e e o f $800, t o 
be p a i d by t h e i n s u r e r . 

F e b r u a r y 12, 1992 C i t e as 44 Van N a t t a 244 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
NATALIA GARIBIAN, Claimant 

WCB Case No. 90-02608 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
Jerome P. L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Emerson's o r d e r t h a t : (1) h e l d t h a t 
r e s j u d i c a t a b a r r e d her temporomandibular j o i n t d y s f u n c t i o n (TMJ) c l a i m ; and (2) 
d i s m i s s e d h e r r e q u e s t f o r h e a r i n g c h a l l e n g i n g t h e SAIF C o r p o r a t i o n ' s "de f a c t o " 
d e n i a l o f t h a t c o n d i t i o n . I n her b r i e f , c l a i m a n t a s s e r t s t h a t , i f her TMJ c l a i m 
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i s n o t p r e c l u d e d by r e s j u d i c a t a , t h i s m a t t e r s h o u l d be remanded t o t h e R eferee 
f o r a d e c i s i o n on t h e m e r i t s . On r e v i e w , t h e i s s u e s a r e r e s j u d i c a t a , remand, 
c o m p e n s a b i l i t y , m e d i c a l s e r v i c e s , and p e n a l t i e s and a t t o r n e y f e e s . We m o d i f y 
t h e R e f e r e e ' s o r d e r , deny t h e remand r e q u e s t , and address t h e m e r i t s o f 
c l a i m a n t ' s TMJ c l a i m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g supplementa­
t i o n . 

SAIF's December 2, 1988 d e n i a l was s o l e l y o f c l a i m a n t ' s c h r o n i c v e s t i b u l a r 
d i s o r d e r , d i a g n o s e d as b i l a t e r a l p e r i l y m p h f i s t u l a s . 

CONCLUSIONS OF LAW AND OPINION 
Res J u d i c a t a 

The R e f e r e e found t h a t t h e p a r t i e s had e n t e r e d i n t o an A p r i l 25, 1989 
s t i p u l a t i o n t h a t p u r p o r t e d t o s e t t l e " a l l i s s u e s r a i s e d o r r a i s a b l e " a t t h a t 
t i m e , and c l a i m a n t ' s TMJ c o n d i t i o n arose o u t o f t h e same s e t o f o p e r a t i v e f a c t s 
as h er v e s t i b u l a r d i s o r d e r which was s e t t l e d by t h e s t i p u l a t i o n . The Referee 
c o n c l u d e d t h a t c l a i m a n t c o u l d have r a i s e d t h e i s s u e o f c o m p e n s a b i l i t y o f her TMJ 
c o n d i t i o n a t t h e t i m e o f t h e s t i p u l a t i o n , and because she f a i l e d t o do so, her 
TMJ c l a i m was b a r r e d . 

The d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s l i t i g a t i o n o f c l a i m s and i s s u e s 
p r e v i o u s l y a d j u d i c a t e d . N o r t h Clackamas School D i s t r i c t v. W h i t e , 305 Or 38, 
50, m o d i f i e d 305 Or 468 (19 8 8 ) . Both i s s u e and c l a i m p r e c l u s i o n a p p l y t o 
w o r k e r ' s compensation p r o c e e d i n g s . Drews v. EBI Companies, 310 Or 134 ( 1 9 9 0 ) . 
Under t h e r u l e o f c l a i m p r e c l u s i o n , i f a c l a i m i s l i t i g a t e d t o f i n a l judgment, 
t h e judgment p r e c l u d e s a subsequent a c t i o n between t h e same p a r t i e s on t h e same 
cause o f a c t i o n o r any p a r t t h e r e o f . Carr v. A l l i e d P l a t i n g Co., 81 Or App 306, 
309 ( 1 9 8 6 ) ; see a l s o Restatement (Second) o f Judgments, 17-19, 24 ( 1 9 8 2 ) . A 
Ref e r e e ' s o r d e r a p p r o v i n g a d i s p u t e d c l a i m s e t t l e m e n t i s a f i n a l "judgment" 
w i t h i n t h e meaning o f t h i s r u l e . See P a t r i c i a S. Thompson, 42 Van N a t t a 648 
( 1 9 9 0 ) , c i t i n g P r o c t o r v. SAIF, 68 Or App 333 (19 8 4 ) . 

Here, c l a i m a n t had been diagnosed w i t h b i l a t e r a l p e r i l y m p h f i s t u l a s 
( b i l a t e r a l v e s t i b u l a r d i s o r d e r ) and b i l a t e r a l TMJ d y s f u n c t i o n f o l l o w i n g a non-
work r e l a t e d a u t o a c c i d e n t i n 1987. The c o n d i t i o n s were t r e a t e d c o n s e r v a t i v e l y . 

On October 10, 1988, c l a i m a n t f i l e d a c l a i m f o r i n j u r y t o t h e l e f t and 
r i g h t e a r s . SAIF d e n i e d t h e r e q u e s t on December 2, 1988. SAIF's d e n i a l l e t t e r 
e x p r e s s l y d e n i e d an " e x a c e r b a t i o n o f c h r o n i c v e s t i b u l a r d i s o r d e r . " C l a i m a n t r e ­
q u e s t e d a h e a r i n g t o c o n t e s t t h e d e n i a l . On A p r i l 25, 1989, a r e f e r e e approved 
a s t i p u l a t i o n t h a t p r o v i d e d t h a t SAIF r e s c i n d e d i t s d e n i a l and agreed t o ac c e p t 
c l a i m a n t ' s c l a i m f o r a w o r s e n i n g o f her p r e e x i s t i n g b i l a t e r a l v e s t i b u l a r d i s o r ­
d e r , a r i s i n g f r o m t h e October 3, 1988 i n c i d e n t . 

We f i n d no language i n t h e s e t t l e m e n t agreement t h a t e x p r e s s l y s e t t l e s t h e 
i s s u e o f c o m p e n s a b i l i t y o f c l a i m a n t ' s TMJ c o n d i t i o n . Moreover, t h e r e i s no e v i ­
dence t h a t c l a i m a n t had s u b m i t t e d b i l l s f o r her TMJ c o n d i t i o n t o SAIF, nor t h a t 
t h e TMJ c o n d i t i o n had been d e n i e d by SAIF p r i o r t o t h e s t i p u l a t i o n . R a t h e r , 
c l a i m a n t had r e c e i v e d t r e a t m e n t f o r her v e s t i b u l a r d i s o r d e r and SAIF had ex­
p r e s s l y d e n i e d t h a t c o n d i t i o n . I t was not u n t i l a f t e r t h e s t i p u l a t i o n had been 
e n t e r e d i n t o t h a t Dr. P o t t e r saw c l a i m a n t f o r c o n s u l t a t i o n on June 7, 1989, and 
i t was a t t h a t t i m e t h a t Dr. P o t t e r c o n f i r m e d t h e d i a g n o s i s o f TMJ d y s f u n c t i o n . 
On November 22, 1989, Dr. P o t t e r r e q u e s t e d a u t h o r i z a t i o n f o r s u r g e r y t o c o r r e c t 
t h e TMJ c o n d i t i o n . 
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A c c o r d i n g l y , we conclu d e t h a t t h e A p r i l 25, 1989 s e t t l e m e n t d i d n o t l i t i ­
g a t e t o f i n a l judgment t h e i s s u e o f c o m p e n s a b i l i t y o f c l a i m a n t ' s TMJ c o n d i t i o n . 
See, e.g., Dave E. Herman, 42 Van N a t t a 2104 ( 1 9 9 0 ) ( s t a t u s o f t h e c o n t r o v e r s y 
g o i n g i n t o a DCS i n v o l v e d a venous i n s u f f i c i e n c y c o n d i t i o n and d i d n o t e x p r e s s l y 
" b a r g a i n away" t h e r i g h t t o m e d i c a l s e r v i c e s f o r t h e c l a i m a n t ' s a c c e p t e d low 
back c o n d i t i o n . F u r t h e r m o r e , n o t h i n g i n t h e s e t t l e m e n t i n d i c a t e d t h a t c l a i m a n t 
e i t h e r s p e c i f i c a l l y r e q u e s t e d o r t h e employer e x p r e s s l y d e n i e d m e d i c a l s e r v i c e s 
f o r t h e low back c o n d i t i o n , t h e r e f o r e , t h e DCS d i d not l i t i g a t e t h e i s s u e t o 
f i n a l j u d g m e n t ) . Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e s e t t l e m e n t 
agreement i s n o t r e s j u d i c a t a as t o c l a i m a n t ' s c l a i m f o r her TMJ c o n d i t i o n . 

Remand 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
656 . 2 9 5 ( 5 ) . Remand i s a p p r o p r i a t e upon a showing o f good cause o r o t h e r com­
p e l l i n g b a s i s . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 ( 1 9 8 6 ) . 

A l t h o u g h c l a i m a n t has re q u e s t e d remand f o r a f u r t h e r h e a r i n g on t h e m e r i t s 
o f c l a i m a n t ' s TMJ c l a i m , we do not f i n d t h a t t h e r e c o r d has been i m p r o p e r l y o r 
i n c o m p l e t e l y d e v e l o p e d . A c c o r d i n g l y , we deny c l a i m a n t ' s m o t i o n f o r remand, and 
we address t h e m e r i t s on r e v i e w . 

C o m p e n s a b i l i t y o f TMJ c o n d i t i o n 

Dr. Conrad, i n t e r n i s t , r e p o r t e d t h a t , on October 3, 1988, c l a i m a n t had a 
"marked w o r s e n i n g o f her ( p e r i l y m p h f i s t u l a s ) c o n d i t i o n r e l a t e d t o a f i r e c r a c k e r 
t h a t was s e t o f f i n her classroom. T h i s d i d e x a c e r b a t e her i n n e r e a r d y s f u n c ­
t i o n and w i t h i n c r e a s e d muscular t e n s i o n her temporomandibular j o i n t ( j a w j o i n t ) 
p a i n . " On March 8, 1990, Dr. Conrad r e p o r t e d t h a t c l a i m a n t c o n t i n u e d t o s u f f e r 
f r o m t h e TMJ and v e s t i b u l a r d y s f u n c t i o n c o n d i t i o n s , " b o t h b r o u g h t about o r exac­
e r b a t e d by t h e i n j u r y o f October 3, 1988." 

On March 16, 1990, c l a i m a n t was examined by t h e O b j e c t i v e M e d i c a l Assess­
ments C o r p o r a t i o n . The p h y s i c i a n s r e p o r t e d t h a t c l a i m a n t had moderate TMJ syn­
drome, p o s s i b l y caused o r agg r a v a t e d by t h e a u t o a c c i d e n t o f J u l y 1987, b u t 
" u n l i k e l y t o be a g g r a v a t e d by t h e f i r e c r a c k e r i n c i d e n t . " The OMAC p h y s i c i a n s 
c o n c l u d e d t h a t t h e TMJ problem, " a l s o may have p r e e x i s t e d , a t l e a s t i n some 
degree." 

As a r e s u l t o f t h e A p r i l 25, 1989 s t i p u l a t i o n , SAIF has a c c e p t e d compens­
a b i l i t y o f t h e October 3, 1988 work i n c i d e n t . C l a i m a n t now seeks b e n e f i t s r e ­
l a t e d t o her TMJ d y s f u n c t i o n . Claimant s u f f e r e d from TMJ d y s f u n c t i o n p r i o r t o 
t h e compensable i n j u r y . C l a i m a n t ' s m e d i c a l evidence s t a t e s t h a t her compensable 
i n j u r y has combined w i t h her p r e e x i s t i n g TMJ d y s f u n c t i o n t o cause a need f o r 
t r e a t m e n t . A c c e p t i n g t h a t e v i d e n c e , c l a i m a n t ' s r e s u l t i n g TMJ c o n d i t i o n i s com­
p e n s a b l e o n l y i f t h e compensable i n j u r y i s t h e major cause o f her need f o r 
t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ; Bahman M. N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) . . 

Dr. Conrad's o p i n i o n does not persuade us t h a t t h e October 3, 1988 f i r e ­
c r a c k e r i n c i d e n t i s t h e major cause o f c l a i m a n t ' s c u r r e n t need f o r TMJ t r e a t ­
ment. Dr. Conrad's o p i n i o n s are c o n c l u s o r y and, t h e r e f o r e , we g i v e them l i t t l e 
w e i g h t . See Somers v. SAIF, 77 Or App 259 (1986). I n a d d i t i o n , Dr. Conrad sug­
g e s t s t h a t t h e October 3, 1988 i n j u r y may have "brought about" t h e TMJ c o n d i ­
t i o n . T h i s i s c l e a r l y c o n t r a r y t o t h e o t h e r e v i d e n c e i n t h e r e c o r d . Moreover, 
Dr. Conrad o f f e r s no o p i n i o n as t o t h e r e l a t i v e c o n t r i b u t i o n t o c l a i m a n t ' s c u r ­
r e n t need f o r t r e a t m e n t as between t h e p r e e x i s t i n g TMJ d y s f u n c t i o n and t h e com­
p e n s a b l e i n j u r y . By c o n t r a s t , t h e OMAC p h y s i c i a n s have o p i n e d t h a t i t was un­
l i k e l y t h a t c l a i m a n t ' s TMJ c o n d i t i o n was agg r a v a t e d by t h e f i r e c r a c k e r i n c i d e n t . 
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We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t t h e October 1988 
i n c i d e n t i s t h e major cause o f her d i s a b i l i t y o r need f o r t r e a t m e n t . Under t h e 
c i r c u m s t a n c e s , we co n c l u d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h c o m p e n s a b i l i t y 
o f h er TMJ c o n d i t i o n . 

A u t h o r i z a t i o n f o r s u r g e r y 

Because we have conclu d e d t h a t c l a i m a n t has f a i l e d t o p r o v e c o m p e n s a b i l i t y 
o f h er TMJ c o n d i t i o n , we do not address t h e s u r g e r y a u t h o r i z a t i o n i s s u e . 

P e n a l t i e s and a t t o r n e y f e e s / u n r e a s o n a b l e d e n i a l 

As we have fou n d t h a t c l a i m a n t ' s TMJ c l a i m i s n o t compensable, t h e r e can 
be no u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. See Boehr v. Mid-
W i l l a m e t t e V a l l e y Food, 109 Or App 292 (19 9 1 ) . T h e r e f o r e , c l a i m a n t i s n o t e n t i ­
t l e d t o a p e n a l t y and r e l a t e d a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 16, 1991 i s m o d i f i e d . C l a i m a n t ' s r e q u e s t 
f o r h e a r i n g i s r e i n s t a t e d . The SAIF C o r p o r a t i o n ' s "de f a c t o " d e n i a l o f c l a i m ­
a n t ' s TMJ c o n d i t i o n i s u p h e l d . 

F e b r u a r y 12, 1992 C i t e as 44 Van N a t t a 247 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PEDRO MENDOZA, Claimant 

WCB Case Nos. 90-12948 & 90-12949 
ORDER ON REVIEW 

Mi c h a e l B. Dye, Claimant A t t o r n e y 
David Fowler ( S a i f ) , Defense A t t o r n e y 

David Home, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

Wausau I n s u r a n c e Company r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
S p a n g l e r ' s o r d e r t h a t : (1) found t h a t c l a i m a n t had e s t a b l i s h e d "good cause" f o r 
h i s u n t i m e l y h e a r i n g r e q u e s t from Wausau's d e n i a l o f h i s "new i n j u r y " c l a i m f o r 
a low back c o n d i t i o n ; and (2) s e t a s i d e Wausau's d e n i a l . On r e v i e w , Wausau con­
t e n d s t h a t c l a i m a n t has n o t e s t a b l i s h e d good cause f o r h i s u n t i m e l y h e a r i n g r e ­
q u e s t . We agree and r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

We do n o t adopt t h e Referee's " U l t i m a t e F i n d i n g s o f F a c t . " We add t h e 
f o l l o w i n g f i n d i n g o f f a c t . 

C l a i m a n t ' s h e a r i n g r e q u e s t was not f i l e d w i t h i n 60 days o f c l a i m a n t ' s 
n o t i c e o f Wausau's June 25, 1990 d e n i a l and c l a i m a n t d i d n o t have good cause f o r 
t h e l a t e r e q u e s t . 

CONCLUSIONS OF LAW AND OPINION 

F i n d i n g t h a t c l a i m a n t ' s u n t i m e l y h e a r i n g r e q u e s t was due t o t h e n e g l i g e n c e 
o f h i s a t t o r n e y ' s l e g a l a s s i s t a n t , t h e Referee concluded t h a t c l a i m a n t had 
e s t a b l i s h e d good cause t o excuse h i s f a i l u r e t o r e q u e s t a h e a r i n g w i t h i n 60 
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days. W h i l e we agree t h a t t h e u n t i m e l y r e q u e s t was caused by t h e n e g l i g e n c e o f 
t h e l e g a l a s s i s t a n t , we do n o t agree t h a t t h i s c o n s t i t u t e s good cause. 

A r e q u e s t f o r a h e a r i n g must be f i l e d n o t l a t e r t h a n t h e 6 0 t h day a f t e r 
c l a i m a n t i s n o t i f i e d o f a d e n i a l o f a c l a i m . ORS 656. 3 1 9 ( 1 ) ( a ) . A h e a r i n g r e ­
qu e s t t h a t i s f i l e d a f t e r 60 days, b u t w i t h i n 180 days o f a d e n i a l , c o n f e r s 
j u r i s d i c t i o n i f c l a i m a n t had good cause f o r t h e l a t e f i l i n g . ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . 

C l a i m a n t has t h e burden o f p r o v i n g good cause. Cogswell v. SAIF, 74 Or 
App 234, 237 ( 1 9 8 5 ) . The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been 
equat e d t o t h e s t a n d a r d o f "m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r e x c u s a b l e 
n e g l e c t " r e c o g n i z e d under ORCP 71B(1) and former ORS 18.160. Anderson v. 
P u b l i s h e r s Paper Co., 78 Or App 513, 517, r e v den 301 Or 666 ( 1 9 8 6 ) ; see a l s o 
Brown v. EBI Companies, 289 Or 455 (1980). W h i l e t h e n e g l e c t o f an a t t o r n e y ' s 
employee who i s n o t r e s p o n s i b l e f o r h a n d l i n g h e a r i n g r e q u e s t s may be e x c u s a b l e 
n e g l e c t , see Brown, supra a t 460, n e g l e c t by an a t t o r n e y o r by an a t t o r n e y ' s em­
p l o y e e who i s r e s p o n s i b l e f o r f i l i n g h e a r i n g r e q u e s t s i s n o t e x c u s a b l e and does 
n o t c o n s t i t u t e good cause f o r u n t i m e l y f i l i n g . See S e k e r m e s t r o v i c h v. SAIF, 280 
Or 723, 727 ( 1 9 7 7 ) ; EBI Companies v. Lorence, 72 Or App 75, 78 ( 1 9 8 5 ) . 

Here, c l a i m a n t d i d n o t r e q u e s t a h e a r i n g on t h e June 25, 1990 d e n i a l u n t i l 
j u s t b e f o r e t h e November 6, 1990 h e a r i n g , (on i s s u e s n o t r e l e v a n t h e r e ) , more 
t h a n 60 days, b u t l e s s t h a n 180 days a f t e r Wausau's d e n i a l . A t h e a r i n g , Ms. 
J o r d a n , c l a i m a n t ' s . a t t o r n e y ' s l e g a l a s s i s t a n t , t e s t i f i e d t h a t h e r w o r k e r s ' com­
p e n s a t i o n case r e s p o n s i b i l i t i e s i n c l u d e d f i l i n g r e q u e s t s f o r h e a r i n g s . ( T r . 
2 5 ) . She s a i d t h a t t h e law o f f i c e used r e d cards t o t r a c k d e a d l i n e s f o r d e n i a l s 
t h r o u g h a d i a r y system and t h a t t h e cards were n o r m a l l y k e p t s e p a r a t e f r o m t h e 
c l a i m a n t ' s f i l e s , u n l e s s t h e a t t o r n e y i n d i c a t e d t h e d e n i a l w o u ld n o t be a p p e a l ­
ed. ( T r . 26 and 3 7 ) . W h i l e Jordan d i d n o t know f o r su r e when t h e law o f f i c e 
had r e c e i v e d n o t i c e o f Wausau's d e n i a l , she s p e c u l a t e d t h a t c l a i m a n t may have 
c a l l e d when he g o t t h e d e n i a l o r t h e d e n i a l may have come i n t o t h e o f f i c e by 
m a i l and t h a t i t p r o b a b l y was r e c e i v e d sometime between t h e d a t e o f t h e d e n i a l , 
June 25, 1990, and J u l y 25, 1990, t h e d a t e r e c o r d e d on t h e r e d d i a r y c a r d . ( T r . 
31-3 2 ) . 

J o r d a n f u r t h e r t e s t i f i e d t h a t on October 18, 1990 when she r e c e i v e d 
Wausau's e x h i b i t l i s t , she re v i e w e d c l a i m a n t ' s f i l e , f o u n d t h e d e n i a l and a m i s -
f i l e d r e d d i a r y c a r d , and r e a l i z e d t h a t she had f a i l e d t o f i l e a r e q u e s t f o r a 
h e a r i n g . ( T r . 31-32). She a l s o found a no t e r e g a r d i n g a c l a i m s p r o c e s s i n g 
i s s u e and r e c a l l e d t h a t , " a t one p o i n t , " she had been i n s t r u c t e d by c l a i m a n t ' s 
a t t o r n e y t o f i l e a r e q u e s t f o r a h e a r i n g . ( T r . 3 4 ) . Jordan a d m i t t e d , however, 
t h a t due t o v a r i o u s p e r s o n a l reasons, she f a i l e d t o f i l e c l a i m a n t ' s r e q u e s t f o r 
a h e a r i n g b e f o r e t h e 60-day d e a d l i n e . (See Tr. 36 and 3 8 ) . 

R e l y i n g on our d e c i s i o n i n Ronald L. S c h i l l i n g , 42 Van N a t t a 2566 ( 1 9 9 0 ) , 
a f f ' d mem S c h i l l i n g v. B r o t h e r s Landscaping e t a l , 109 Or App 494 ( 1 9 9 1 ) , Wausau 
argues t h a t c l a i m a n t f a i l e d t o show good cause because t h e u n t i m e l y r e q u e s t was 
caused by e i t h e r t h e i n e x p l i c a b l e m i s f i l i n g o f t h e r e d d i a r y c a r d i n c l a i m a n t ' s 
f i l e o r by Ms. Jordan's n e g l e c t , which was i n e x c u s a b l e s i n c e she was t h e p e r s o n 
r e s p o n s i b l e f o r f i l i n g c l a i m a n t ' s r e q u e s t f o r a h e a r i n g . 

I n S c h i l l i n g , a d e n i a l was r e c e i v e d i n c l a i m a n t ' s c o u n s e l ' s o f f i c e and was 
m i s f i l e d i n a n o t h e r c l a i m a n t ' s f i l e . A t h e a r i n g , t h e c l a i m a n t ' s c o u n s e l a t 
f i r s t i n d i c a t e d h i s l e g a l a s s i s t a n t had asked h i s s e c r e t a r y t o r e q u e s t a h e a r ­
i n g , b u t l a t e r s a i d t h a t he was n o t sure who had caused t h e u n t i m e l y r e q u e s t . 
I d . a t 2567. We co n c l u d e d t h a t t h e c l a i m a n t had f a i l e d t o e s t a b l i s h good cause 
because, based on t h o s e f a c t s , we c o u l d n o t d e t e r m i n e whether t h e u n t i m e l y r e ­
qu e s t was caused by t h e excusable n e g l e c t o f t h e s e c r e t a r y , who was n o t 
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r e s p o n s i b l e f o r h a n d l i n g r e q u e s t s , o r by t h e i n e x c u s a b l e n e g l e c t o f t h e l e g a l 
a s s i s t a n t , who was r e s p o n s i b l e f o r such m a t t e r s . I d . 
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I n c o n t r a s t , i n t h i s case we can and do f i n d t h a t t h e u n t i m e l y r e q u e s t was 
caused by t h e l e g a l a s s i s t a n t , who was r e s p o n s i b l e f o r r e q u e s t i n g c l a i m a n t ' s 
h e a r i n g and a d m i t t e d l y f o r g o t t o make t h a t r e q u e s t due t o p e r s o n a l reasons even 
a f t e r c l a i m a n t ' s a t t o r n e y reminded her. We do not f i n d t h e f a c t t h a t t h e r e d 
d i a r y c a r d had been m i s f i l e d s i g n i f i c a n t s i n c e we conclu d e t h a t , even a f t e r t h e 
m i s f i l i n g , t h e l e g a l a s s i s t a n t was reminded t o r e q u e s t a h e a r i n g and f o r g o t t o 
do so. A c c o r d i n g l y , because f a i l u r e t o r e q u e s t a h e a r i n g by someone charged 
w i t h t h a t r e s p o n s i b i l i t y i s n o t excusable n e g l e c t , we h o l d t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h good cause f o r h i s u n t i m e l y r e q u e s t and h i s r e q u e s t f o r a 
h e a r i n g as t o Wausau's d e n i a l s h o u l d have been d i s m i s s e d f o r want o f j u r i s d i c ­
t i o n . See S e k e r m e s t r o v i c h v. SAIF, supra; EBI Companies v. Lor e n c e , supra. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 26, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . C l a i m a n t ' s r e q u e s t f o r h e a r i n g as t o t h e Wausau I n s u r a n c e Company's 
June 25, 1990 d e n i a l o f h i s "new i n j u r y " c l a i m i s d i s m i s s e d . Wausau's d e n i a l i s 
r e i n s t a t e d . The Referee's award o f an assessed a t t o r n e y o f $2,000 i s r e v e r s e d . 
The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

F e b r u a r y 12, 1992 C i t e as 44 Van N a t t a 249 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LINDA D. THOMAS, Claimant 
WCB Case No. 90-14356 

ORDER ON REVIEW 
Coons, e t a l . , C l aimant A t t o r n e y s 

C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f her a g g r a v a t i o n c l a i m f o r a l e f t s h o u l d e r c o n d i ­
t i o n . On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . 

We a f f i r m and adopt t h e Referee's o r d e r , e x c e p t f o r h i s f i n d i n g o f f a c t 
t h a t c l a i m a n t ' s l a s t award o r arrangement o f compensation was a D e t e r m i n a t i o n 
Order d a t e d June 26, 1990. I n s t e a d , we f i n d t h a t c l a i m a n t must p r o v e a worsen­
i n g s i n c e t h e d a t e o f t h e f i n a l o p p o r t u n i t y t o p r e s e n t e v i d e n c e , w h i c h was May 
3 1 , 1990. Joseph K l i n s k v , 35 Van N a t t a 332, a f f ' d mem., 66 Or App 193 ( 1 9 8 3 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 8, 1991, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ARNOLD L. RODACKER, Claimant 

WCB Case No. 90-12618 
ORDER ON REVIEW 

Westmoreland & Shebley, Claimant A t t o r n e y s 
C a r o l T a a f f e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee G a l t o n ' s o r d e r w h i c h 
i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a r i g h t s h o u l d e r 
c o n d i t i o n f r o m 24 p e r c e n t (76.8 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, 
t o 30 p e r c e n t (96 degrees) and awarded no scheduled permanent d i s a b i l i t y . On 
r e v i e w , t h e i s s u e s a r e t h e e x t e n t o f scheduled and unscheduled permanent d i s ­
a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

C l a i m a n t f i r s t contends t h a t he i s e n t i t l e d t o sc h e d u l e d permanent p a r t i a l 
d i s a b i l i t y based on l o s s o f use o f h i s r i g h t arm. S p e c i f i c a l l y , c l a i m a n t as­
s e r t s t h a t he p r o v e d t h a t he has decreased g r i p s t r e n g t h , e n t i t l i n g him t o a 30 
p e r c e n t award, and c h r o n i c p a i n and d i s c o m f o r t , e n t i t l i n g him t o a 5 p e r c e n t 
award. 

I n r e g a r d t o decreased g r i p s t r e n g t h , c l a i m a n t r e l i e s on f o r m e r OAR 436-
3 5 - 1 1 0 ( 3 ) ( d ) , w h i c h p r o v i d e s impairment v a l u e s f o r "decreased g r i p s t r e n g t h due 
t o a t r o p h y o r o t h e r a n a t o m i c a l changes ( e x c e p t a m p u t a t i o n s and n e r v e d a m a g e ) [ . ) " 
There i s e v i d e n c e t h a t , upon t e s t i n g by Dr. Nathan, M.D., a hand s p e c i a l i s t , t h e 
g r i p s t r e n g t h o f t h e r i g h t hand was found t o be s i g n i f i c a n t l y l e s s t h a n t h a t o f 
t h e l e f t hand. (Ex. 5A-3). However, t h e t e s t i n g o c c u r r e d on May 8, 1989, some 
t i m e b e f o r e c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e o f March 29, 1990. L a t e r t e s t ­
i n g on March 6, 1990 by t h e Western M e d i c a l C o n s u l t a n t s a l s o r e v e a l e d "giveaway 
o f a l l muscle t e s t i n g on t h e r i g h t " b u t i t was note d t h a t c l a i m a n t e x h i b i t e d 
" o b v i o u s l a c k o f e f f o r t w i t h g r i p t e s t i n g on t h e r i g h t t o b o t h manual and i n ­
s t r u m e n t t e s t i n g by t h i s examiner." (Ex. 10-4). Moreover, Dr. S i r o u n i a n , 
o r t h o p e d i c surgeon, who saw c l a i m a n t on r e f e r r a l f rom h i s t r e a t i n g p h y s i c i a n , 
n o t e d "no l o s s o f hand gr a s p s t r e n g t h " and "no ev i d e n c e o f any i n t r i n s i c muscle 
weakness." (Ex. 1 4 - 2 ) . F i n a l l y , a r e t u r n t o work recommendation p e r f o r m e d on 
A p r i l 20, 1990 by c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. H a r r i s , D.C., s t a t e d t h a t 
c l a i m a n t c o u l d p e r f o r m r e p e t i t i v e f i n e m a n i p u l a t i o n and s i m p l e g r a s p i n g w i t h h i s 
hands. (Ex. 18A). 

Former OAR 436-35-010(7) a l l o w s f o r a 5 p e r c e n t r a t i n g f o r " c h r o n i c c o n d i ­
t i o n s l i m i t i n g r e p e t i t i v e use o f a scheduled body p a r t [ . ] " I f such c h r o n i c con­
d i t i o n i s p a i n , however, i t i s c o n s i d e r e d i n r a t i n g s c h e d u l e d permanent d i s a b i l ­
i t y " t o t h e e x t e n t i t r e s u l t s i n measurable i m p a i r m e n t . " Former OAR 436-35-
0 1 0 ( 2 ) ( b ) ; Susan L. Ferguson, 42 Van N a t t a 2382 ( 1 9 9 0 ) . Here, t h e r e c o r d i s 
ba r e o f any e v i d e n c e t h a t p a i n has r e s u l t e d i n measurable i m p a i r m e n t . 

Based upon t h e e v i d e n c e n o t e d above, we conclu d e t h a t t h e r e was no e v i ­
dence o f dec r e a s e d g r i p s t r e n g t h i n c l a i m a n t ' s r i g h t arm o r t h a t p a i n r e s u l t e d 
i n measurable i m p a i r m e n t . The Referee c o r r e c t l y found c l a i m a n t i s n o t e n t i t l e d 
t o s c h e d u l e d permanent p a r t i a l d i s a b i l i t y b e n e f i t s . 

C l a i m a n t n e x t argues t h a t , i n computing h i s unscheduled permanent p a r t i a l 
d i s a b i l i t y b e n e f i t s , he i s e n t i t l e d t o an a d d i t i o n a l 5 p e r c e n t award under f o r ­
mer OAR 436-35-320(4) because he s u f f e r s from " c h r o n i c s h o u l d e r p a i n and i n f l a m ­
m a t i o n , " l i m i t i n g r e p e t i t i v e use o f h i s r i g h t s h o u l d e r . 
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As i n computing scheduled permanent d i s a b i l i t y , p a i n i s c o n s i d e r e d i n r a t ­
i n g i m p a i r m e n t i n t h e unscheduled permanent d i s a b i l i t y c o n t e x t " t o t h e e x t e n t 
t h a t i t r e s u l t s i n measurable imp a i r m e n t . " Former OAR 436-35-320(1); W i l l i a m K. 
Ne s v o l d , 43 Van N a t t a 2767 (1 9 9 1 ) . A g a i n , t h e r e i s no ev i d e n c e t h a t p a i n r e - • 
s u i t e d i n measurable i m p a i r m e n t . Claimant i s n o t e n t i t l e d t o an a d d i t i o n a l 5 
p e r c e n t award under f o r m e r OAR 436-35-320(4). 

ORDER 

The Refer e e ' s o r d e r d a t e d A p r i l 16, 1991 i s a f f i r m e d . 

F e b r u a r y 13, 1992 C i t e as 44 Van N a t t a 251 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ANTHONY M. SABBATO, Claimant 

WCB Case No. 90-09151 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r t h a t : (1) s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r h i s l u n g c o n d i t i o n ; and (2) assessed 
p e n a l t i e s and a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r un r e a s o n a b l e d e l a y i n c l a i m s 
p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y 
f e e . We a f f i r m i n p a r t , m o d i f y i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " as our own, and supplement w i t h 
t h e f o l l o w i n g f i n d i n g s . 

C l a i m a n t ' s asthma has been e x a c e r b a t e d by smoking one t o one-and-one-half 
packs o f c i g a r e t t e s a day s i n c e age 16. Dr. K i n t z , c l a i m a n t ' s t r e a t i n g pulmo-
n o l o g i s t , has a d v i s e d c l a i m a n t t o cease smoking. 

Dr. Bardana, independent a l l e r g y and immunology s p e c i a l i s t , examined 
c l a i m a n t on A p r i l 4, 1990. Pulmonary f u n c t i o n s t u d i e s p e r f o r m e d as a p a r t o f 
t h a t e x a m i n a t i o n r e v e a l t h a t c l a i m a n t has b r o n c h i a l asthma w i t h m o d e r a t e l y 
s e v e r e o b s t r u c t i v e a i r w a y d i s e a s e c o n s i s t e n t w i t h p r o t r a c t e d c i g a r e t t e usage. 

C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on A p r i l 27, 1990; t h e h e a r i n g was 
convened on J u l y 16, 1990. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s i n j u r y ( a l l e r g i c r e a c t i o n t o p a i n t t h i n n e r fumes) on December 
6, 1989 ar o s e o u t o f and i n t h e course o f employment and was a m a t e r i a l c o n t r i ­
b u t i n g cause o f h i s d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . The December 6, 
1989 compensable i n j u r y i s n o t t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s r e ­
s u l t i n g l u n g c o n d i t i o n o r need f o r m e d i c a l t r e a t m e n t . 

A p p l i c a b l e Law 

On r e v i e w , c l a i m a n t contends t h a t t h e 1990 amendments t o t h e Oregon Work­
e r s ' Compensation Law do n o t a p p l y t o t h i s case because t h e h e a r i n g " s h o u l d have 
been" convened b e f o r e J u l y 1, 1990. We d i s a g r e e . 
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Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2, 54(2) p r o v i d e s f o r a p p l i ­
c a t i o n o f t h e pre-amendment laws where a r e q u e s t f o r h e a r i n g was f i l e d b e f o r e 
May 1, 1990 and a h e a r i n g was convened b e f o r e J u l y 1, 1990. The s t a t u t e r e f e r s 
t o when t h e h e a r i n g was h e l d , r a t h e r t h a n when a p a r t y e x p e c t e d t h e h e a r i n g t o 
be h e l d . I d . I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l 
e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. s e c t i o n 5 4 ( 3 ) . 
Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an a b s u r d o r un­
j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compen­
s a t i o n law. I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we a n a l y z e 
t h i s m a t t e r under t h e Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 
1990. 

C o m p e n s a b i l i t y 

T u r n i n g t o t h e m e r i t s o f t h e c l a i m , t h e Referee fo u n d t h a t c l a i m a n t ' s ex­
p o s u r e t o fumes a t work was a m a t e r i a l cause o f h i s worsened p r e e x i s t i n g c o n d i ­
t i o n and need f o r m e d i c a l t r e a t m e n t . A c c o r d i n g l y , he s e t a s i d e t h e i n s u r e r ' s 
d e n i a l . We m o d i f y . 

I n cases i n v o l v i n g p r e e x i s t i n g c o n d i t i o n s , we have h e l d t h a t w hether a 
c l a i m i s compensable i s a t w o - p a r t t e s t . Bahman M. N a z a r i , 43 Van N a t t a 2368 
( 1 9 9 1 ) . F i r s t , c l a i m a n t must e s t a b l i s h t h a t he s u f f e r e d an a c c i d e n t a l i n j u r y 
a r i s i n g o u t o f and i n t h e course o f employment, wh i c h was a m a t e r i a l c o n t r i b u t ­
i n g cause o f h i s d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . See ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ; Mark N. W i e d l e , 43 Van N a t t a 855 ( 1 9 9 1 ) . C l a i m a n t ' s d i s a b i l i t y 
o r need f o r m e d i c a l t r e a t m e n t must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d 
by o b j e c t i v e f i n d i n g s . See Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . Then, 
i f i t i s d e t e r m i n e d t h a t t h e r e i s a p r e e x i s t i n g c o n d i t i o n and t h a t t h e c o n d i t i o n 
combined w i t h t h e i n j u r y t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , 
c l a i m a n t i s e n t i t l e d t o d i s a b i l i t y compensation and t r e a t m e n t i f t h e i n j u r y was 
t h e m a j o r c o n t r i b u t i n g cause o f t h e r e s u l t a n t d i s a b i l i t y o r need f o r m e d i c a l 
t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

On t h i s r e c o r d , we f i r s t c onclude t h a t c l a i m a n t has e s t a b l i s h e d t h e com­
p e n s a b i l i t y o f h i s December 6, 1989 i n j u r y . The i n s u r e r concedes t h a t 
" [ c l a i m a n t ' s ] exposure t o t h e s o l v e n t [ a t work] . . . p r o v o k e [ d ] a s i n g l e 
e p i s o d e o f b r e a t h i n g d i f f i c u l t y . " There i s no d i s p u t e t h a t , w h i l e i n t h e c o urse 
and scope o f h i s employment, c l a i m a n t was exposed t o p a i n t t h i n n e r fumes con­
t a i n i n g t h e c h e m i c a l x y l e n e , c a u s i n g an a l l e r g i c r e a c t i o n t h a t t r i g g e r e d an 
a s t h m a t i c a t t a c k . C l a i m a n t i m m e d i a t e l y r e p o r t e d t h i s i n c i d e n t t o t h e i n s u r e d , 
and l e f t work f o r t h e remainder o f h i s s h i f t . Moreover, t h e n e x t day he sought 
emergency room m e d i c a l t r e a t m e n t . An e x a c e r b a t i o n o f asthma was d i a g n o s e d . The 
m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t t h e December 6, 1989 i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause o f c l a i m a n t ' s d i s a b i l i t y on December 6, 1989 and need f o r 
m e d i c a l s e r v i c e s on December 7, 1989. A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t 
has e s t a b l i s h e d a compensable i n j u r y . 

We n e x t c o n s i d e r whether c l a i m a n t ' s compensable i n j u r y has combined w i t h 
h i s p r e e x i s t i n g asthma c o n d i t i o n t o cause o r p r o l o n g h i s d i s a b i l i t y o r need f o r 
t r e a t m e n t , and whether t h e i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e r e s u l ­
t a n t d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . We f i n d 
t h a t t h e c a u s a t i o n o f c l a i m a n t ' s r e s u l t i n g l u n g c o n d i t i o n p r e s e n t s a complex 
m e d i c a l q u e s t i o n , t h e r e s o l u t i o n o f which depends on an a n a l y s i s o f t h e m e d i c a l 
e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . We 
f i n d Dr. Bardana's o p i n i o n on t h e i s s u e o f c l a i m a n t ' s r e s u l t a n t d i s a b i l i t y and 
need f o r t r e a t m e n t t o be more p e r s u a s i v e t h a n t h a t o f Dr. K i n t z . 
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C l a i m a n t has t r e a t e d w i t h Dr. K i n t z s i n c e 1982. D u r i n g t h a t t i m e , Dr. 
K i n t z has h o s p i t a l i z e d c l a i m a n t f o r noncompliance w i t h h i s m e d i c a t i o n regimen 
and a s t h m a t i c a t t a c k s t r i g g e r e d by v i r a l i n f e c t i o n s . H i s c h a r t n o t e s r e v e a l on­
g o i n g c o n c e r n f o r c l a i m a n t ' s poor t r e a t m e n t compliance and c o n t i n u e d heavy smok­
i n g , d e s p i t e b e i n g c o u n s e l e d as t o i t s d e t r i m e n t s . Dr. K i n t z e x p r e s s e d no o p i n ­
i o n as t o t h e cause o f c l a i m a n t ' s worsened a s t h m a t i c c o n d i t i o n u n t i l a f t e r Dr. 
Bardana s u b m i t t e d h i s e x t e n s i v e r e p o r t a t t r i b u t i n g c l a i m a n t ' s worsened c o n d i t i o n 
t o t o b a c c o abuse. Then, i n a b r i e f n o t e , Dr. K i n t z o p i n e d t h a t i t i s " l i k e l y 
t h a t t h e w o r s e n i n g o f [ c l a i m a n t ] ' s asthma has been r e l a t e d t o p a i n t fumes." 

We f i n d Dr. K i n t z ' s r e p o r t t o be c o n c l u s o r y , w i t h o u t e x p l a n a t i o n o r a n a l y ­
s i s . T h e r e f o r e , we g i v e h i s o p i n i o n l i t t l e w e i g h t . Moreover, i t does n o t 
address t h e m a j o r c o n t r i b u t i n g cause s t a n d a r d t h a t c l a i m a n t must p r o v e i n o r d e r 
t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s r e s u l t a n t c o n d i t i o n . F i n a l l y , a l t h o u g h 
Dr. K i n t z i s aware o f o t h e r exposures and p o t e n t i a l causes f o r c l a i m a n t ' s c u r ­
r e n t l u n g c o n d i t i o n , he does n o t i n d i c a t e whether he c o n s i d e r e d t h e e f f e c t s o f 
b e l o w - t h e r a p u e t i c doses o f m e d i c a t i o n o r c o n t i n u e d smoking as p o t e n t i a l l y con­
t r i b u t o r y f a c t o r s t o c l a i m a n t ' s c o n d i t i o n . 

Dr. Bardana, on t h e o t h e r hand, e x p l a i n s i n d e t a i l t h e c o n t r i b u t i n g f a c ­
t o r s t o c l a i m a n t ' s c o n d i t i o n and f u r t h e r e x p l a i n s why t h e work exposure was n o t 
c o n t r i b u t o r y t o c l a i m a n t ' s symptoms o r c o n d i t i o n a f t e r c l a i m a n t ' s i n i t i a l r e a c ­
t i o n . The d o c t o r based h i s c o n c l u s i o n on a r e v i e w o f a l l o f c l a i m a n t ' s p r i o r 
m e d i c a l r e c o r d s , an i n t e r v i e w w i t h c l a i m a n t , c l a i m a n t ' s h i s t o r y as a smoker, h i s 
f a m i l i a l p r e d i s p o s i t i o n t o asthma, a complete p h y s i c a l e x a m i n a t i o n , s p e c i a l 
b r e a t h i n g t e s t i n g , and a r e v i e w o f t h e m e d i c a l l i t e r a t u r e c o n c e r n i n g t h e e f f e c t s 
o f smoking on a s t h m a t i c s . Dr. Bardana t h e n e x p l a i n e d i n a comprehensive r e p o r t 
t h a t t h e p r i m a r y e x t e r n a l f a c t o r a d v e r s e l y a f f e c t i n g c l a i m a n t ' s l u n g d i s e a s e i s 
h i s abuse o f t o b a c c o . We f i n d Dr. Bardana's w e l l - r e a s o n e d o p i n i o n t o be p e r s u a ­
s i v e . Somers v. SAIF, 77 Or App 259, 262 ( 1 9 8 6 ) ; see Hammons v. P e r i n i Corp., 
43 Or App 299, 302 ( 1 9 7 9 ) . 

We f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s w o r k p l a c e exposure 
t o p a i n t t h i n n e r , i n comparison w i t h h i s tobacco use and noncompliance w i t h med­
i c a t i o n s , i s t h e major c o n t r i b u t i n g cause o f h i s worsened asthma c o n d i t i o n and 
subsequent d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . A c c o r d i n g l y , a l t h o u g h 
c l a i m a n t has e s t a b l i s h e d t h e o c c u r r e n c e o f a compensable i n j u r y on December 6, 
1989, h i s r e s u l t i n g c o n d i t i o n i s n o t compensable. T h e r e f o r e , p u r s u a n t t o 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , t h e i n s u r e r ' s d e n i a l i s u p h e l d t o t h e e x t e n t t h a t i t 
d e n i e d compensation f o r c l a i m a n t ' s c u r r e n t d i s a b i l i t y o r need f o r t r e a t m e n t . 

P e n a l t i e s and A t t o r n e y Fee 

We agree w i t h t h e Referee t h a t t h e i n s u r e r ' s conduct was u n r e a s o n a b l e . 
C o n s e q u e n t l y , we a f f i r m t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h assessed a 10 
p e r c e n t p e n a l t y based on t h e compensation u n p a i d a t t h e t i m e o f t h e i n s u r e r ' s 
u n t i m e l y d e n i a l . 

However, we r e v e r s e t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h awarded a 
s e p a r a t e $200 i n s u r e r - p a i d a t t o r n e y f e e . Subsequent t o t h e R e f e r e e ' s o r d e r we 
h e l d t h a t , when t h e f a c t u a l b a s i s f o r t h e assessment o f a p e n a l t y under ORS 
656.262(10) i s i d e n t i c a l t o t h e f a c t u a l b a s i s f o r an a t t o r n e y f e e under ORS 
6 5 6 . 3 8 2 ( 1 ) , c l a i m a n t i s n o t e n t i t l e d t o a s e p a r a t e f e e under ORS 656.382(1) b u t 
r a t h e r c l a i m a n t ' s a t t o r n e y s h a l l r e c e i v e o n e - h a l f o f t h e p e n a l t y under ORS 
656.262(10) " i n l i e u o f an a t t o r n e y f e e . " N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 
( 1 9 9 1 ) . Thus, i n accordance w i t h ORS 656.262(10), we m o d i f y t h e R e f e r e e ' s o r d e r 
t o p r o v i d e t h a t o n e - h a l f o f t h e p e n a l t y assessment i s p a i d t o c l a i m a n t ' s a t t o r ­
ney i n l i e u o f an a t t o r n e y f e e . 
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F i n a l l y , because we have u p h e l d t h e i n s u r e r ' s d e n i a l i n s o f a r as i t d e n i e d 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s r e s u l t a n t c o n d i t i o n and need f o r m e d i c a l s e r ­
v i c e s , we m o d i f y t h e assessed f e e awarded by t h e Referee a t h e a r i n g . I n l i e u o f 
t h e R e f e r e e ' s award o f an $1,800 assessed f e e f o r s e t t i n g a s i d e L i b e r t y ' s de­
n i a l , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $1,000, p a y a b l e 
by L i b e r t y . I n r e a c h i n g t h i s d e t e r m i n a t i o n , we have c o n s i d e r e d t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4). 

The i n s u r e r r e q u e s t e d r e v i e w . We have found t h a t c l a i m a n t ' s c l a i m s h o u l d 
be p a r t i a l l y d i s a l l o w e d . N e v e r t h e l e s s , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a 
r e a s o n a b l e assessed f e e f o r h i s s e r v i c e s on r e v i e w c o n c e r n i n g t h e i n i t i a l com­
p e n s a b i l i t y i s s u e . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $400, t o be p a i d by t h e i n s u r e r . 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e as r e p r e s e n t e d by c l a i m a n t ' s b r i e f , t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . • 

Inasmuch as p e n a l t i e s and a t t o r n e y f e e s are n o t compensation f o r purposes 
o f ORS 6 5 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e Referee's a t t o r n e y f e e award. Saxton v. SAIF, 80 Or App 
631 ( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 14, 1990 i s a f f i r m e d i n p a r t , m o d i f i e d i n 
p a r t , and r e v e r s e d i n p a r t . The i n s u r e r ' s A p r i l 24, 1990 d e n i a l i s r e i n s t a t e d 
and u p h e l d t o t h e e x t e n t t h a t i t denies r e s p o n s i b i l i t y f o r any t r e a t m e n t and/or 
d i s a b i l i t y c o n c e r n i n g c l a i m a n t ' s c u r r e n t r e s u l t i n g l u n g c o n d i t i o n . That p o r t i o n 
o f t h e i n s u r e r ' s d e n i a l w h i c h d e n i e d t h a t c l a i m a n t s u s t a i n e d a compensable i n ­
j u r y on December 6, 1989 i s s e t a s i d e and t h e c l a i m i s remanded t o t h e i n s u r e r 
f o r p r o c e s s i n g i n accordance w i t h law. I n l i e u o f t h e Referee's award o f an 
$1,800 assessed f e e f o r s e t t i n g a s i d e t h e i n s u r e r ' s d e n i a l , c l a i m a n t ' s c o u n s e l 
i s awarded an assessed a t t o r n e y f e e o f $1,000, pa y a b l e by t h e i n s u r e r . The Ref­
e r e e ' s $200 i n s u r e r - p a i d a t t o r n e y f e e f o r an u n t i m e l y d e n i a l i s r e v e r s e d . The 
R e f e r e e ' s award o f a 10 p e r c e n t p e n a l t y based on t h e u n p a i d compensation due a t 
t h e t i m e o f t h e i n s u r e r ' s d e n i a l s h a l l be p a i d by t h e i n s u r e r i n e q u a l p r o p o r ­
t i o n s t o c l a i m a n t and h i s a t t o r n e y . 
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I n t h e M a t t e r o f t h e Compensation o f 
GERALD D. SPENCER, Claimant 

Own M o t i o n No. 66-0226M 
OWN MOTION ORDER OF ABATEMENT 

Malagon, e t a l . , C l aimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f our January 14, 1992 Own 
M o t i o n Order i n t h e a b o v e - c a p t i o n e d case. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n f o r r e c o n s i d e r a ­
t i o n , we a b a t e o u r January 14, 1992 Own M o t i o n Order. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
WCB Case No. 90-10882 

STEVEN V. BISCHOF, Claimant 
ORDER ON REVIEW 

S e l l e r s & Jacobs, Claimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r t h a t 
o r d e r e d i t t o pay c l a i m a n t temporary d i s a b i l i t y b e n e f i t s f r o m March 16, 1990 
t h r o u g h September 10, 1990. On r e v i e w , t h e employer argues t h a t t h e He a r i n g s 
D i v i s i o n d i d n o t have j u r i s d i c t i o n over t h e i s s u e o f whether c l a i m a n t ' s c l a i m 
was d i s a b l i n g o r n o n d i s a b l i n g . Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n 
o f t h e Re f e r e e ' s o r d e r w h i c h d e c l i n e d t o award an assessed f e e f o r p r e v a i l i n g on 
a d e n i e d c l a i m . The i s s u e s on r e v i e w a r e j u r i s d i c t i o n , t e m p o r a r y d i s a b i l i t y , 
and a t t o r n e y f e e s . We v a c a t e t h e Referee's o r d e r . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law i n e f f e c t b e f o r e t h e 
1990 amendments. See Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , SB 1197. We a p p l y t h e 
law i n e f f e c t a f t e r t h e amendments f o r t h e f o l l o w i n g r e a s o n s . 

C l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990. T h e r e f o r e , t h e l i t i g a t i o n 
" s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e 
m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 
amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e 
purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van 
N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we analy z e t h i s m a t t e r under t h e Workers' Com­
p e n s a t i o n A c t as amended, e f f e c t i v e J u l y 1, 1990. 

J u r i s d i c t i o n 

The R e f e r e e accepted as adequate t h e Department o f I n s u r a n c e and Finance's 
(DIF) response t o c l a i m a n t ' s r e q u e s t t o have h i s c l a i m r e c l a s s i f i e d f r o m n o n d i s ­
a b l i n g t o d i s a b l i n g . The employer contends t h a t DIF's response does n o t meet 
t h e r e q u i r e m e n t s o f ORS 656.268(9) and ( 1 1 ) . T h e r e f o r e , t h e employer argues, 
c l a i m a n t has f a i l e d t o exhaust t h e r e q u i r e d a d m i n i s t r a t i v e remedy p r i o r t o r e ­
q u e s t i n g a h e a r i n g . C l a i m a n t argues t h a t he exhausted h i s a d m i n i s t r a t i v e remedy 
by r e q u e s t i n g DIF t o r e c l a s s i f y h i s c l a i m . We f i n d t h a t we l a c k j u r i s d i c t i o n 
because DIF has n o t y e t i s s u e d a D e t e r m i n a t i o n Order p u r s u a n t t o ORS 
65 6 . 2 6 8 ( 1 1 ) . 

S e c t i o n 48 p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( 1 ) I f w i t h i n one year a f t e r t h e i n j u r y , t h e w o r k e r c l a i m s a 
n o n d i s a b l i n g i n j u r y i s d i s a b l i n g , t h e i n s u r e r o r s e l f - i n s u r e d em­
p l o y e r , upon r e c e i v i n g n o t i c e o r knowledge o f such a c l a i m , s h a l l 
r e p o r t t h e c l a i m t o t h e d i r e c t o r f o r d e t e r m i n a t i o n p u r s u a n t t o ORS 
656.268. 

" * * * * 
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" ( 3 ) A c l a i m f o r a n o n d i s a b l i n g i n j u r y s h a l l n o t be r e p o r t e d 
t o t h e d i r e c t o r by t h e i n s u r e r o r s e l f - i n s u r e d employer e x c e p t : 

" * * * * 

" ( c ) When t h e worker o b j e c t s t o a d e c i s i o n t h a t t h e i n j u r y i s 
n o n d i s a b l i n g and r e q u e s t s a d e t e r m i n a t i o n t h e r e o n . . . ." 

On March 2, 1990, c l a i m a n t ' s t r e a t i n g p h y s i c i a n r e l e a s e d him f r o m work f o r 
two weeks due t o t h e i n j u r y . (Exs. 4-2, 1 6 ) . When t h e employer r e c e i v e d t h i s 
r e l e a s e , i t s h o u l d have r e p o r t e d t o DIF t h a t c l a i m a n t a l l e g e d t h a t t h e n o n d i s ­
a b l i n g c l a i m had become d i s a b l i n g . The r e c o r d i s c l e a r t h a t t h e employer had 
n o t i c e o f t h i s c l a i m by March 30, 1990, w e l l w i t h i n one year o f c l a i m a n t ' s 
F e b r u a r y 2, 1990 d a t e o f i n j u r y . The employer d i d n o t r e p o r t t h e c l a i m t o DIF; 
i n s t e a d , i t i s s u e d a d e n i a l d e n y i n g t h a t t h e c l a i m was d i s a b l i n g . (Ex. 2 2 ) . 
The employer a l s o s u b m i t t e d a 1502 form d a t e d March 20, 1990 t o DIF. T h i s 1502 
fo r m d e s c r i b e d t h e s t a t u s o f t h e c l a i m as a "d e n i e d , d i s a b l i n g , o r i g i n a l i n ­
j u r y . " (Ex. 2 3 ) . 

C l a i m a n t t h e n r e q u e s t e d t h a t DIF r e c l a s s i f y t h e c l a i m . On A p r i l 30, 1990, 
i n response t o t h i s r e q u e s t , DIF sent a l e t t e r t o c l a i m a n t ' s a t t o r n e y w h i c h 
s t a t e d : 

" I n response t o your l e t t e r d a t e d March 29, 1990 p l e a s e be ad­
v i s e d t h a t t h i s c l a i m has a l r e d y [ s i c ] been c l a s s i f i e d as d i s a b l i n g 
p e r t h e 1502 fo r m d a t e d March 20, 1990. (copy e n c l o s e d ) . 

"Your r e q u e s t f o r r e c l a s s i f i c a t i o n from n o n - d i s a b l i n g t o d i s ­
a b l i n g has been r e s o l v e d and t h e r e f o r e we have no a c t i o n t o t a k e a t 
t h i s t i m e . " (Ex. 2 5 ) . 

ORS 656.268(11) p r o v i d e s : 

"Upon r e c e i p t o f a r e q u e s t made p u r s u a n t t o ORS 656.262 o f 
t h i s s e c t i o n o r s e c t i o n 48 o f t h i s 1990 A c t , t h e Department o f I n ­
sur a n c e and Finance s h a l l d e t e r m i n e whether t h e c l a i m i s d i s a b l i n g 
o r n o n d i s a b l i n g . A copy o f such d e t e r m i n a t i o n s h a l l be m a i l e d t o 
a l l i n t e r e s t e d p a r t i e s i n accordance w i t h t h i s s e c t i o n . " 

We f i n d t h a t DIF's A p r i l 30, 1990 l e t t e r does n o t c o n s t i t u t e a d e t e r m i n a ­
t i o n o f "whether t h e c l a i m i s d i s a b l i n g o r n o n d i s a b l i n g " p u r s u a n t t o ORS 
656 . 2 6 8 ( 1 1 ) . T h i s l e t t e r d i d n o t address t h e m e r i t s o f t h e r e c l a s s i f i c a t i o n r e ­
q u e s t . I n s t e a d , i t s t a t e d t h a t t h e c l a i m was a l r e a d y c l a s s i f i e d as d i s a b l i n g 
based on an e r r o n e o u s assumption t h a t t h e employer had acce p t e d t h e c l a i m as 
d i s a b l i n g . F u r t h e r m o r e , t h e l e t t e r was n o t m a i l e d t o a l l i n t e r e s t e d p a r t i e s . 

Because t h e E v a l u a t i o n S e c t i o n has n o t y e t i s s u e d a d e t e r m i n a t i o n p u r s u a n t 
t o ORS 6 5 6 . 2 6 8 ( 1 1 ) , we conclu d e t h a t we l a c k j u r i s d i c t i o n t o address whether t h e 
ac c e p t e d n o n d i s a b l i n g i n j u r y has, i n f a c t , become d i s a b l i n g . See C h r i s t i n e A. 
Deqrauw, 44 Van N a t t a 91 (19 9 2 ) . Upon issuance o f t h a t d e t e r m i n a t i o n , any i n ­
t e r e s t e d p a r t y may t h e n v e s t j u r i s d i c t i o n w i t h t h e Hearings D i v i s i o n by r e q u e s t ­
i n g a h e a r i n g on t h a t o r d e r p u r s u a n t t o ORS 656.268(9). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 3, 1991 i s v a c a t e d . C l a i m a n t ' s h e a r i n g 
r e q u e s t i s d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . The Referee's a t t o r n e y f e e award 
i s v a c a t e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DENNIS C. BUSH, Claimant 
WCB Case No. 90-19369 
ORDER OF ABATEMENT 

Schouboe & F u r n i s s , Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n o f our January 28, 1992 Order on 
Review. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above-noted 
Board o r d e r i s abated and w i t h d r a w n . Claimant i s r e q u e s t e d t o f i l e a response 
t o t h e m o t i o n w i t h i n t e n days. T h e r e a f t e r , t h i s m a t t e r s h a l l be t a k e n under 
a d v i s e m e n t . 

I T I S SO ORDERED. 

Fe b r u a r y 14, 1992 C i t e as 44 Van N a t t a 257 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN E. JONES, Claimant 

WCB Case Nos. 89-11250 & 89-08974 
ORDER ON REMAND 

H o l l i s Ransom, Claimant A t t o r n e y 
Y t u r r i , e t a l . , Defense A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals. 
Cameron L o g g i n g v. Jones, 109 Or App 391 (1991). The c o u r t has r e v e r s e d o ur 
p r i o r o r d e r w h i c h a f f i r m e d and adopted a Referee's o r d e r f i n d i n g L i b e r t y N o r t h ­
west (Cameron L o g g i n g ) , r a t h e r t h a n L i b e r t y Northwest (Dougherty L o g g i n g ) , 
r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t back c o n d i t i o n . The c o u r t was u n a b l e t o 
d e t e r m i n e whether we had p r o p e r l y a p p l i e d t h e burden o f p r o o f t o Dough e r t y 
L o g g i n g , t h e l a s t employer w i t h an accepted c l a i m . I n a d d i t i o n , t h e c o u r t c o u l d 
n o t d e t e r m i n e whether we had found t h a t c l a i m a n t s u f f e r e d a "new i n j u r y " w h i l e 
w o r k i n g f o r Cameron Log g i n g (even i n t h e absence o f a s p e c i f i c i n j u r i o u s i n c i ­
d e n t ) o r m e r e l y an a g g r a v a t i o n o f h i s p r i o r i n j u r y w i t h Dougherty L o g g i n g . Con­
s e q u e n t l y , t h e c o u r t remanded f o r r e c o n s i d e r a t i o n o f t h e s e m a t t e r s . 

A f t e r c o n d u c t i n g our r e c o n s i d e r a t i o n , we a f f i r m and adopt t h e o r d e r o f t h e 
R e f e r e e w i t h t h e f o l l o w i n g m o d i f i c a t i o n and s u p p l e m e n t a t i o n . 

The l a s t employer w i t h an accepted c l a i m r e l a t i n g t o a s p e c i f i c body p a r t 
b e a r s t h e b u rden o f p r o v i n g t h a t a new i n j u r y a t t h e subsequent employment i n d e ­
p e n d e n t l y c o n t r i b u t e d t o a worsening o f t h e c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . 
Stevens Eguipment Co. v. American F a b r i c a t o r s , 106 Or App 354, r e v den 311 Or 
482 ( 1 9 9 1 ) . 

Here, Dougherty L o g g i n g , as t h e employer who had acce p t e d c l a i m a n t ' s 1986 
back i n j u r y c l a i m , was t h e l a s t employer w i t h an accepted c l a i m f o r c l a i m a n t ' s 
back. As such, Dougherty Logging has t h e burden o f p r o v i n g t h a t c l a i m a n t s u f ­
f e r e d a new i n j u r y t o h i s back w h i l e w o r k i n g f o r Cameron L o g g i n g . 

R e s p o n s i b i l i t y f o r c l a i m a n t ' s back c o n d i t i o n can s h i f t t o Cameron L o g g i n g 
p r o v i d e d t h a t Dougherty Logging proves t h a t c l a i m a n t ' s subsequent employment 
w i t h Cameron L o g g i n g i n d e p e n d e n t l y c o n t r i b u t e d , even s l i g h t l y , t o a w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g back c o n d i t i o n . S p u r l o c k v. I n t e r n a t i o n a l Paper Co., 89 
Or App 461 ( 1 9 8 8 ) ; Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . 
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The absence o f a s p e c i f i c i n j u r i o u s i n c i d e n t i s n o t d e t e r m i n a t i v e as t o whether 
c l a i m a n t had s u f f e r e d a new i n j u r y w h i l e w o r k i n g f o r Cameron L o g g i n g . Hensel 
Phelps C o n s t r u c t i o n v. M i r i c h , supra, a t page 293. 

A f t e r c o m p l e t i n g o ur r e v i e w o f t h e l a y and m e d i c a l e v i d e n c e , we a r e p e r ­
suaded t h a t c l a i m a n t ' s subsequent employment w i t h Cameron L o g g i n g between June 
1987 and August 1988 i n d e p e n d e n t l y c o n t r i b u t e d t o a wo r s e n i n g o f c l a i m a n t ' s 
u n d e r l y i n g back c o n d i t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we r e l y on t h e o p i n i o n 
o f Dr. Whalen, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r . Whalen c o n c l u d e d t h a t c l a i m ­
a n t ' s c o n d i t i o n had worsened as a r e s u l t o f " m u l t i p l e i n j u r i e s t h a t have o c c u r ­
r e d o v e r t h e y e a r s t h r o u g h m u l t i p l e j o b s r e q u i r i n g heavy l i f t i n g , h a r d manual 
l a b o r . " (Ex. 4 0 ) . 

Inasmuch as c l a i m a n t ' s most r e c e n t employment was w i t h Cameron L o g g i n g and 
s i n c e h i s d u t i e s i n c l u d e d heavy l i f t i n g and manual l a b o r , we i n t e r p r e t Dr. 
Whalen's o p i n i o n as a d e t e r m i n a t i o n t h a t c l a i m a n t ' s employment w i t h Cameron 
L o g g i n g i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f c l a i m a n t ' s back c o n d i t i o n . 
Because we have f o u n d t h a t c l a i m a n t ' s subsequent employment w i t h Cameron Log g i n g 
i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f c l a i m a n t ' s u n d e r l y i n g back c o n d i ­
t i o n , r e s p o n s i b i l i t y f o r c l a i m a n t ' s back c o n d i t i o n s h i f t s f r o m D o u g h e r t y Lo g g i n g 
t o Cameron L o g g i n g . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h o ur October 9, 1990 o r d e r . 

IT I S SO ORDERED. 

Fe b r u a r y 14, 1992 C i t e as 44 Van N a t t a 258 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MELVIN L. MARTIN, Claimant 

WCB Case No. 90-20361 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
Nancy C. Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee K i n s l e y ' s o r d e r w h i c h : 
(1) f o u n d t h a t t h e Hearings D i v i s i o n had j u r i s d i c t i o n over t h e i s s u e o f m e d i c a l 
s e r v i c e s ; ( 2 ) fo u n d t h a t t h e proposed m e d i c a l t r e a t m e n t was r e a s o n a b l e and 
nec e s s a r y ; and (3) awarded an assessed a t t o r n e y f e e w i t h r e s p e c t t o t h e "de 
f a c t o " d e n i a l o f m e d i c a l s e r v i c e s . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , 
m e d i c a l s e r v i c e s and a t t o r n e y f e e s . We va c a t e t h e Referee's o r d e r . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t except f o r t h e u l t i m a t e f i n d i n g s 
o f f a c t . 

ULTIMATE FINDINGS OF FACT 

The H e a r i n g s D i v i s i o n o f t h e Workers' Compensation Board d i d n o t have 
j u r i s d i c t i o n t o hear t h i s m a t t e r r e g a r d i n g a u t h o r i z a t i o n f o r proposed m e d i c a l 
t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
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1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990- T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i ­
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n 
o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r under t h e Work­
e r s ' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

On October 22, 1990, SAIF r e f e r r e d t h e m a t t e r o f t h e proposed s u r g i c a l 
p r o c e d u r e t o t h e D i r e c t o r o f t h e Department o f I n s u r a n c e and Finance f o r r e v i e w 
p u r s u a n t t o ORS 656.327 and OAR 436-10-046. On November 1, 1990, b e f o r e t h e 
D i r e c t o r c o u l d i s s u e a d e c i s i o n on t h e m a t t e r , c l a i m a n t r e q u e s t e d a h e a r i n g p u r ­
s u a n t t o ORS 656.319, c h a l l e n g i n g SAIF's "de f a c t o " d e n i a l o f h i s r e q u e s t e d 
s u r g e r y . The R e f e r e e : (1) found t h a t t h e D i r e c t o r d i d n o t have e x c l u s i v e 
j u r i s d i c t i o n o f t h i s m e d i c a l s e r v i c e s i s s u e because i t r e l a t e d t o a f u t u r e p r o ­
c e d u r e r a t h e r t h a n c u r r e n t , ongoing t r e a t m e n t ; (2) found t h a t t h e s p i n a l c o r d 
s t i m u l a t i o n s u r g e r y was r e a s o n a b l e and necessary; (3) s e t a s i d e SAIF's "de 
f a c t o " d e n i a l o f m e d i c a l s e r v i c e s ; and (4) assessed a t t o r n e y f e e s f o r p r e v a i l i n g 
a g a i n s t t h e d e n i a l . 

We f i n d t h a t t h e Referee l a c k e d j u r i s d i c t i o n o v e r t h e i s s u e o f SAIF's 
d e n i a l . Under amended ORS 656.704(3), " m a t t e r s c o n c e r n i n g a c l a i m " do n o t 
i n c l u d e any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r f e e s f o r w h i c h a r e s o l u t i o n 
p r o c e d u r e i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. ORS 656.32 7 p r o v i d e s a p r o ­
c e d u r e f o r t h e r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d w orker 
c o n c e r n i n g m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f ­
f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " 

Here, SAIF contends t h a t t h e proposed t r i a l s u r g i c a l i m p l a n t a t i o n o f a 
d o r s a l column s t i m u l a t o r i s e x c e s s i v e , i n a p p r o p r i a t e and i n e f f e c t u a l . F u r t h e r ­
more, SAIF argues t h a t t h e procedure i s e x p e r i m e n t a l and t h e r e b y v i o l a t e s OAR 
4 3 6 - 1 0 - 0 4 5 ( 1 ) . O r i g i n a l j u r i s d i c t i o n over such d i s p u t e s i s no l o n g e r shared by 
t h e D i r e c t o r and t h e H e a r i n g s D i v i s i o n . S t a n l e y Meyers, 43 Van N a t t a 2643 
( 1 9 9 1 ) . R a t h e r , because such d i s p u t e s do n o t c o n s t i t u t e m a t t e r s c o n c e r n i n g a 
c l a i m , o r i g i n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h t h e D i r e c t o r . See S t a n l e y 
Meyers, s u p r a . F u r t h e r m o r e , we have r e c e n t l y h e l d t h a t d i s p u t e s r e g a r d i n g p r o ­
posed m e d i c a l s e r v i c e s , as w e l l as t h o s e r e g a r d i n g c u r r e n t m e d i c a l s e r v i c e s , a r e 
w i t h i n t h e D i r e c t o r ' s o r i g i n a l j u r i s d i c t i o n p u r s u a n t t o ORS 656.327. K e v i n S. 
K e l l e r , 44 Van N a t t a 225 ( 1 9 9 2 ) . 

Inasmuch as t h e "de f a c t o " d e n i a l d i d n o t r a i s e a m a t t e r c o n c e r n i n g a 
c l a i m w i t h i n t h e j u r i s d i c t i o n o f t h e Hearings D i v i s i o n , we v a c a t e t h e Referee's 
o r d e r and d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t . We a l s o v a c a t e t h e R e f e r e e ' s 
a t t o r n e y f e e award. See S t a n l e y Meyers, supra; K e v i n S. K e l l e r , s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1991 i s v a c a t e d . C l a i m a n t ' s h e a r i n g 
r e q u e s t i s d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . The Referee's a t t o r n e y f e e award 
i s v a c a t e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CHERIE L. MORAN, Claimant 
WCB Case No. 90-16097 

ORDER ON REVIEW 
M y r i c k , e t a l . , Claimant A t t o r n e y s 
Davis & Bos t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e 
Brown's o r d e r t h a t : (1) found t h a t c l a i m a n t had e s t a b l i s h e d good cause f o r an 
u n t i m e l y f i l i n g o f a h e a r i n g r e q u e s t ; and (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
c l a i m f o r b i l a t e r a l t a r s a l t u n n e l syndrome. On r e v i e w , t h e i s s u e s a r e t i m e l i ­
ness o f t h e h e a r i n g r e q u e s t and c o m p e n s a b i l i t y . We a f f i r m . 

We adopt t h e Referee's " F i n d i n g s " and " U l t i m a t e F i n d i n g s o f F a c t " w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

The employer's d e n i a l o f c l a i m a n t ' s b i l a t e r a l f o o t c o n d i t i o n was m a i l e d on 
A p r i l 20, 1990. C l a i m a n t r e c e i v e d t h e d e n i a l on May 26, 1990. She f i l e d her 
r e q u e s t f o r h e a r i n g on August 8, 1990. 

C l a i m a n t d i s c u s s e d t h e d e n i a l o f her c l a i m w i t h an a d m i n i s t r a t i v e a s s i s ­
t a n t w i t h h er employer, who t o l d her t o g e t an a t t o r n e y . C l a i m a n t had d i f f i ­
c u l t y o b t a i n i n g an a t t o r n e y because many o f them had c o n f l i c t s due t o c l a i m a n t ' s 
work as an u n d e r c o v e r n a r c o t i c s o f f i c e r . 

On June 5, 1990, t h e employer's c l a i m s a d m i n i s t r a t o r s e n t c l a i m a n t a copy 
o f a Form 1503 f o r an u n r e l a t e d c e r v i c a l c l a i m . C l a i m a n t b e l i e v e d , b u t was n o t 
s u r e , t h a t t h e copy o f t h e Form 1503, which i n d i c t e d an a c c e p t e d c l a i m , was an 
acceptance o f her f o o t c o n d i t i o n . 

On J u l y 17, 1990, a D e t e r m i n a t i o n Order c o n c e r n i n g t h e c e r v i c a l c l a i m was 
m a i l e d t o c l a i m a n t . 

Sometime d u r i n g t h e week o f J u l y 15 t h r o u g h 19, 1990, c l a i m a n t a g a i n con­
s u l t e d t h e a d m i n i s t r a t i v e a s s i s t a n t w i t h her employer, showed her one o f t h e 
" p i n k " forms she had r e c e i v e d from t h e c l a i m s a d m i n i s t r a t o r , and asked whether 
h e r c l a i m had now been accepted. The a s s i s t a n t c a l l e d t h e c l a i m s a d m i n i s t r a t o r 
t o i n q u i r e , b u t t h e w o r k e r s ' compensation c l a i m s manager was on v a c a t i o n . The 
a s s i s t a n t was r e f e r r e d t o an o t h e r c l a i m s manager. She s a i d t o t h e manager t h a t 
c l a i m a n t had a fo r m w h i c h i n d i c a t e d t h a t t h e c l a i m had been a c c e p t e d and she 
wanted t o know what t h e "acceptance" means. ( T r . 6 2 ) . The manager responded 
and t h e a s s i s t a n t t o l d c l a i m a n t t h a t s i n c e t h e c l a i m was a c c e p t e d , c l a i m a n t 
c o u l d assume t h a t h er b i l l would be p a i d . ( T r . 61-63, 7 1 ) . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l y Request f o r H e a r i n g 

We adopt t h e Referee's " O p i n i o n " w i t h r e g a r d t o t h i s i s s u e . See Thomas E. 
Ed i s o n , 44 Van N a t t a 211 ( 1 9 9 2 ) ; A l i c e M. D e r r i c k , 42 Van N a t t a 2743 ( 1 9 9 0 ) ; 
Cary O. M i l l e r , 42 Van N a t t a 618 (1990). 

C o m p e n s a b i l i t y 

We adopt t h e Referee's " O p i n i o n " w i t h r e g a r d t o t h i s i s s u e . 
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A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s on r e v i e w i s $1,000, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u ­
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e ­
s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 19, 1991 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed a t t o r n e y f e e o f $1,000, 
p a y a b l e by t h e s e l f - i n s u r e d employer. 

F e b r u a r y 14, 1992 C i t e as 44 Van N a t t a 261 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RAYMOND THORNSBERRY, Claimant 

Own Mo t i o n No. 66-0298M 
OWN MOTION ORDER OF ABATEMENT 

R o l l , e t a l . , Claimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t r e c o n s i d e r a t i o n o f our January 15, 1992 Own M o t i o n Order 
i n t h e a b o v e - c a p t i o n e d case. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n f o r r e c o n s i d e r a ­
t i o n , we ab a t e our o r d e r . SAIF i s r e q u e s t e d t o f i l e a response t o t h e m o t i o n 
w i t h i n t e n days o f t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , t h i s m a t t e r s h a l l be 
t a k e n under advisement. 

I T I S SO ORDERED. 

Fe b r u a r y 14, 1992 C i t e as 44 Van N a t t a 261 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SHARON J . TRUE, Claimant 
WCB Case No. 90-16260 

ORDER ON REVIEW (REMANDING) 
D a r r e l l E. Bewley, Claimant A t t o r n e y 

Dennis S. M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by t h e Board en banc. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r w h i c h : 
(1) h e l d t h a t SAIF was p r e c l u d e d from i s s u i n g a "back-up" d e n i a l o f c l a i m a n t ' s 
h e p a t i t i s c l a i m ; and (2) s e t a s i d e SAIF's d e n i a l . On r e v i e w , t h e i s s u e i s t h e 
p r o p r i e t y o f SAIF's "back-up" d e n i a l . We r e v e r s e and remand. 

PRELIMINARY MATTER 

C l a i m a n t moves t o s t r i k e SAIF's b r i e f , c o n t e n d i n g t h a t SAIF i s a t t e m p t i n g 
t o " c o l l a t e r a l l y a t t a c k " a p r e v i o u s o r d e r t h a t was i s s u e d i n a s e p a r a t e h e a r i n g . 
We d i s a g r e e w i t h c l a i m a n t ' s c h a r a c t e r i z a t i o n o f SAIF's a p p e l l a t e b r i e f . We i n ­
t e r p r e t SAIF's arguments as l i m i t e d t o t h e o r d e r i s s u e d by t h e Ref e r e e i n t h i s 
p r o c e e d i n g and n o t as a " c o l l a t e r a l a t t a c k " on a n o t h e r o r d e r . C o n s e q u e n t l y , t h e 
m o t i o n t o s t r i k e i s d e n i e d . 
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FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa­
t i o n . 

On May 8, 1989, c l a i m a n t f i l e d a c l a i m f o r a h e p a t i t i s c o n d i t i o n . SAIF 
d e n i e d t h e c l a i m on June 30, 1989. T h e r e a f t e r , c l a i m a n t r e q u e s t e d a h e a r i n g 
c o n c e r n i n g t h e d e n i a l . 

On November 17, 1989, SAIF r e c e i v e d a November 13, 1989 l e t t e r f r o m Dr. 
Rowher, c l a i m a n t ' s t r e a t i n g p h y s i c i a n . Rowher c o n s i d e r e d c l a i m a n t ' s work p l a c e 
t o have been t h e s o urce w i t h t h e h i g h e s t p r o b a b i l i t y o f c o n t a c t f o r c l a i m a n t ' s 
h e p a t i t i s . 

On December 8, 1989, one day b e f o r e h e a r i n g , SAIF r e s c i n d e d i t s d e n i a l . 
SAIF f o r m a l l y a c c e p t e d t h e c l a i m on t h e day o f h e a r i n g , December 9, 1989. 

On A p r i l 18, 1991, SAIF i s s u e d a "back-up" d e n i a l . SAIF contended t h a t i t 
had o b t a i n e d e v i d e n c e t h a t c l a i m a n t was n o t exposed t o h e p a t i t i s d u r i n g h er em­
ployment w i t h SAIF's i n s u r e d . 

CONCLUSIONS OF LAW AND OPINION 

I n t h i s case, SAIF o r i g i n a l l y d e n ied t h e c l a i m , c o n c l u d i n g t h a t i t was not 
compensable. A h e a r i n g was scheduled t o l i t i g a t e t h e i s s u e o f c o m p e n s a b i l i t y . 
On t h e day o f t h e December 9, 1989 h e a r i n g , however, SAIF a d m i t t e d t h a t t h e 
c l a i m was compensable and accepted i t . 

On A p r i l 17, 1991, Referee Baker, who p r e s i d e d o v e r t h e h e a r i n g , i s s u e d an 
i n t e r i m o r d e r s t a t i n g t h a t " [ a ] t t h e h e a r i n g c l a i m a n t sought t o p r e s e n t e v i d e n c e 
on t h e m e r i t s o f c o m p e n s a b i l i t y o f t h e c l a i m . The r e f e r e e d e n i e d t h a t , c o n c l u d ­
i n g t h a t SAIF's a d m i s s i o n o f c o m p e n s a b i l i t y was a complete s u b s t i t u t i o n f o r e v i ­
dence p r o v i n g c o m p e n s a b i l i t y . " On A p r i l 18, 1991, l e s s t h a n two y e a r s a f t e r i t s 
a c c e ptance o f t h e c l a i m , SAIF i s s u e d a "back-up" d e n i a l , a g a i n d i s p u t i n g com­
p e n s a b i l i t y . 

R e f e r e e Baker i s s u e d a f i n a l o r d e r on May 20, 1991, i n c o r p o r a t i n g t h e 
terms o f t h e i n t e r i m o r d e r . The May 20, 1991 o r d e r a l s o s t a t e d t h a t t h e " o n l y 
i s s u e r e m a i n i n g f o l l o w i n g h e a r i n g i n t h i s m a t t e r was c l a i m a n t ' s e n t i t l e m e n t t o 
an assessed a t t o r n e y f e e when t h e i n s u r e r a d m i t t e d c o m p e n s a b i l i t y . " 

The p a r t i e s proceeded t o h e a r i n g on SAIF's "back-up" d e n i a l . A t t h e hear­
i n g , t h e p a r t i e s agreed t h a t t h e y were n o t pr e p a r e d t o proceed t o t h e m e r i t s o f 
t h e d e n i e d c l a i m , b u t r a t h e r would address t h e p r o c e d u r a l v a l i d i t y o f t h e 
d e n i a l . F o l l o w i n g t h e sub m i s s i o n o f t h e p a r t i e s ' l e g a l arguments, R e f e r e e 
Q u i l l i n a n s e t a s i d e t h e "back-up" d e n i a l based on her c o n c l u s i o n t h a t such an 
a c t i o n was p r e c l u d e d by r e s j u d i c a t a . The Referee based t h a t c o n c l u s i o n on her 
f i n d i n g s t h a t t h e p a r t i e s had an o p p o r t u n i t y t o l i t i g a t e t h e i s s u e o f compens­
a b i l i t y , a f i n a l judgment i s s u e d o r d e r i n g t h e c l a i m t o be compensable, and t h e 
p a r t i e s were i d e n t i c a l i n t h i s and t h e p r e v i o u s h e a r i n g . 

Res j u d i c a t a i s comprised o f two d o c t r i n e s , c l a i m p r e c l u s i o n and i s s u e 
p r e c l u s i o n . I s s u e p r e c l u s i o n b a r s f u t u r e l i t i g a t i o n between t h e same p a r t i e s 
c o n c e r n i n g an i s s u e t h a t was " a c t u a l l y l i t i g a t e d and d e t e r m i n e d " i n a s e t t i n g 
where " i t s d e t e r m i n a t i o n was e s s e n t i a l t o " t h e f i n a l d e c i s i o n r e a c h e d . N o r t h 
Clackamas School D i s t . v. White, 305 Or 48, 53, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . 
C l a i m p r e c l u s i o n , on t h e o t h e r hand, does n o t r e q u i r e a c t u a l l i t i g a t i o n o f an 
i s s u e o r t h a t t h e d e t e r m i n a t i o n o f t h e i s s u e be e s s e n t i a l t o t h e f i n a l d e c i s i o n 
r e a c h e d . R a t h e r , a c l a i m i s b a r r e d i f i t i s based on t h e same f a c t u a l 
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t r a n s a c t i o n t h a t was a t i s s u e i n a p r i o r a c t i o n between t h e same p a r t i e s . Drews 
v. EBI Companies, 310 Or 134, 140 (1990). Moreover, t h e r e must be a p r i o r 
o p p o r t u n i t y t o l i t i g a t e t h e c l a i m , whether o r no t used, and t h e r e must be a 
f i n a l judgment. I d . 

Here, t h e r e was no " a c t u a l l i t i g a t i o n " o f t h e c o m p e n s a b i l i t y i s s u e . Ref­
e r e e Baker's i n t e r i m o r d e r s p e c i f i c a l l y s t a t e d t h a t t h e Referee r e f u s e d t o a l l o w 
c l a i m a n t t o i n t r o d u c e e v i d e n c e c o n c e r n i n g c o m p e n s a b i l i t y . We, t h e r e f o r e , con­
c l u d e t h a t i s s u e p r e c l u s i o n i s n o t a p p l i c a b l e t o t h i s case. 

We t u r n t o a c o n s i d e r a t i o n o f c l a i m p r e c l u s i o n . A l t h o u g h c o m p e n s a b i l i t y 
was n o t l i t i g a t e d a t t h e p r i o r h e a r i n g , a p p l i c a t i o n o f c l a i m p r e c l u s i o n does n o t 
r e q u i r e a c t u a l l i t i g a t i o n . Rather, c l a i m p r e c l u s i o n w i l l a p p l y where t h e 
" o p p o r t u n i t y t o l i t i g a t e " i s a v a i l a b l e . The o p p o r t u n i t y t o l i t i g a t e compens­
a b i l i t y was c l e a r l y a v a i l a b l e t o SAIF a t t h e t i m e o f t h e December 8, 1989 hear­
i n g . C o m p e n s a b i l i t y was n o t l i t i g a t e d due t o SAIF's d e c i s i o n n o t t o a v a i l 
i t s e l f o f t h a t o p p o r t u n i t y b u t i n s t e a d t o r e s c i n d i t s d e n i a l and a c c e p t t h e 
c l a i m . Moreover, t h e p a r t i e s proceeded t o h e a r i n g on t h e a t t o r n e y f e e i s s u e , 
t h e r e s o l u t i o n o f w h i c h depended upon c o m p e n s a b i l i t y o f t h e c l a i m . A c c o r d i n g l y , 
we c o n c l u d e t h a t t h e h e a r i n g n e c e s s a r i l y r e l a t e d t o t h e same s e t o f o p e r a t i v e 
f a c t s as i n v o l v e d i n t h e c o m p e n s a b i l i t y q u e s t i o n . Carr v. A l l i e d P l a t i n g Co., 
81 Or App 306, 310 (1986) ( t h e o p e r a t i v e f a c t s t h a t s h o u l d be v i e w e d as i n c l u d e d 
w i t h i n a s i n g l e cause o f a c t i o n must be d e t e r m i n e d p r a g m a t i c a l l y , on t h e b a s i s 
p r i m a r i l y o f p r a c t i c a l t r i a l convenience c o n s i d e r a t i o n s ) . 

However, SAIF a s s e r t s t h a t , p u r s u a n t t o amended ORS 6 5 6 . 2 6 2 ( 6 ) , i t had an 
u n c o n d i t i o n a l r i g h t t o make a back-up d e n i a l , "unencumbered by t h e d o c t r i n e s o f 
r e s j u d i c a t a . " As r e l e v a n t , amended ORS 656.262(6) p r o v i d e s : 

" ( 6 ) W r i t t e n n o t i c e o f acceptance o r d e n i a l s h a l l be f u r ­
n i s h e d t o t h e c l a i m a n t * * * w i t h i n 90 days a f t e r t h e employer has 
n o t i c e o r knowledge o f t h e c l a i m . However, i f t h e i n s u r e r o r s e l f -
i n s u r e d employer a c c e p t s a c l a i m i n good f a i t h b u t l a t e r o b t a i n s 
e v i d e n c e t h a t t h e c l a i m i s n o t compensable * * * t h e i n s u r e r o r 
s e l f - i n s u r e d employer, a t any t i m e up t o two y e a r s f r o m t h e d a t e o f 
c l a i m acceptance, may revoke t h e c l a i m acceptance and i s s u e a f o r m a l 
n o t i c e o f c l a i m d e n i a l . " 

We c o n c l u d e t h a t amended ORS 656.262(6) o p e r a t e s t o p e r m i t SAIF t o i s s u e 
i t s "back-up" d e n i a l . As n o t e d by t h e Court i n Drews, s u p r a , c l a i m p r e c l u s i o n 
r u l e s a r e s u b j e c t t o e x c e p t i o n by s t a t u t e . Drews, supra a t 141. A l t h o u g h n o t 
e x p r e s s l y d e a l i n g w i t h r e s - j u d i c a t a s i t u a t i o n s , ORS 656.262(6) e x p r e s s e s a c l e a r 
l e g i s l a t i v e i n t e n t t o a l l o w "back-up" d e n i a l s where a c l a i m has p r e v i o u s l y been 
a c c e p t e d , s u b j e c t o n l y t o t h o s e l i m i t a t i o n s e x p r e s s l y s e t f o r t h i n t h e s t a t u t e . 
We h o l d t h a t t h e s t a t u t e c o n t r o l s our r e s o l u t i o n o f t h i s i s s u e . 

Here, SAIF i n i t i a l l y d e n i e d t h e c l a i m on June 30, 1989. At t h e t i m e o f 
i t s d e n i a l , i t appears t h a t t h e o n l y evidence SAIF had r e g a r d i n g c o m p e n s a b i l i t y 
was a b r i e f statement, f r o m c l a i m a n t ' s t r e a t i n g p h y s i c i a n t h a t t h e p h y s i c i a n was 
n o t c e r t a i n whether c l a i m a n t c o n t r a c t e d her d i s e a s e a t work. On November 27, 
1989, SAIF r e c e i v e d f r o m c l a i m a n t a f u r t h e r r e p o r t from her t r e a t i n g p h y s i c i a n 
s u p p o r t i n g c o m p e n s a b i l i t y o f t h e c l a i m . (Ex. 3 ) . P r i o r t o t h e commencement o f 
t h e December 8, 1989 h e a r i n g , SAIF r e s c i n d e d i t s d e n i a l and a c c e p t e d t h e c l a i m . 
Under such c i r c u m s t a n c e s , we conclude t h a t SAIF's acceptance was " i n good 
f a i t h . " SAIF s u b s e q u e n t l y d e n i e d t h e c l a i m l e s s t h a n two y e a r s a f t e r i t s "good 
f a i t h " a c c e p t a n c e . T h e r e f o r e , SAIF's d e n i a l was p r o c e d u r a l l y p r o p e r under ORS 
6 5 6 . 2 6 2 ( 6 ) . 

I n r e a c h i n g t h i s c o n c l u s i o n , we t a k e e x c e p t i o n t o t h e d i s s e n t ' s c o n t e n t i o n 
t h a t a c l a i m must be accepted by t h e c a r r i e r w i t h i n 90 days o f n o t i c e o f t h e 
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c l a i m i n o r d e r t o be c o n s i d e r e d accepted " i n good f a i t h " w i t h i n t h e meaning o f 
ORS 656.262. To b e g i n , t h e second sentence o f t h e s t a t u t e e x p r e s s l y p e r m i t s a 
c a r r i e r t o r e v o k e i t s "good f a i t h " acceptance and i s s u e a f o r m a l d e n i a l a t any 
t i m e up t o two y e a r s from t h e d a t e o f t h e c l a i m ' s acceptance. The f o c u s o f t h i s 
p r o v i s i o n i s on an acceptance " i n good f a i t h , " n o t on whether t h i s a cceptance 
was f u r n i s h e d t o t h e worker w i t h i n 90 days o f t h e employer's n o t i c e o r knowledge 
o f t h e c l a i m . I t i s t h e p r e c e d i n g sentence o f t h e s t a t u t e w h i c h s e t s f o r t h t h e 
"90-day" p r o c e s s i n g r e q u i r e m e n t f o r issuance o f t h e w r i t t e n n o t i c e o f acceptance 
o r d e n i a l o f t h e c l a i m . The second sentence c o n t a i n s no such l i m i t a t i o n on an 
acceptance f u r n i s h e d " i n good f a i t h . " 

The d i s s e n t f i n d s t h a t t h e l e g i s l a t i v e h i s t o r y i s c l e a r i n s u p p o r t o f an 
i n t e r p r e t a t i o n t h a t an acceptance i s " i n good f a i t h " o n l y when i t o c c u r s " w i t h i n 
90 days o f n o t i c e o r knowledge o f t h e c l a i m . " We a r e u n a b l e t o d i s c e r n such an 
i n t e n t f r o m t h e c i t e d h i s t o r y . The t e s t i m o n y r e l i e d on by t h e d i s s e n t persuades 
us o f two t h i n g s : F i r s t , t h e 60-day p e r i o d t o accept o r deny a c l a i m was ex­
t e n d e d t o 90 days i n o r d e r t o a l l o w c a r r i e r s t o more f u l l y e v a l u a t e a c l a i m f o r 
b e n e f i t s . I t was hoped t h a t more c l a i m s would be a c c e p t e d as compensable i f 
c a r r i e r s were p e r m i t t e d a l o n g e r p e r i o d o f t i m e t o r e s o l v e q u e s t i o n a b l e c l a i m s . 
See Kenneth A. F o s t e r , 44 Van N a t t a 144 ( 1 9 9 2 ) . Second, c a r r i e r s were t o be a l ­
lowed t o i s s u e "back-up" d e n i a l s , even i n t h e absence o f f r a u d , under l i m i t e d 
c i r c u m s t a n c e s , i n c l u d i n g t h e r e q u i r e m e n t t h a t t h e c l a i m had been p r e v i o u s l y ac­
c e p t e d " i n good f a i t h . " See Anthony F. Ford, 44 Van N a t t a 240 ( 1 9 9 2 ) . A g a i n , 
i t was t h e hope o f t h e l e g i s l a t u r e t h a t c a r r i e r s would be more w i l l i n g t o accept 
u n c e r t a i n c l a i m s i f t h e y c o u l d s u b s e q u e n t l y "back-up" and deny t h e c l a i m based 
on c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e c l a i m was n o t compensable. The l e g ­
i s l a t i v e h i s t o r y goes no f u r t h e r t h a n t h i s . 

F u r t h e r , t h e p o l i c y o f e n c o u r a g i n g c l a i m acceptance would a c t u a l l y be 
f r u s t r a t e d by an i n t e r p r e t a t i o n t h a t l i m i t e d "good f a i t h " a c ceptances t o t h o s e 
o c c u r r i n g w i t h i n 90 days o f n o t i c e o r knowledge. For example, i n cases where 
e x p i r a t i o n o f t h e 90-day p e r i o d was imminent, c a r r i e r s would b e n e f i t f r o m deny­
i n g u n c l e a r c l a i m s and p r o c e e d i n g t o a h e a r i n g — w i t h t h e burden on t h e 
c l a i m a n t t o e s t a b l i s h c o m p e n s a b i l i t y o f t h e c l a i m — r a t h e r t h a n a c c e p t i n g t h e 
c l a i m and h a v i n g t h e burden s h i f t t o them on a subsequent d e n i a l t o e s t a b l i s h 
n o n c o m p e n s a b i l i t y o r l a c k o f r e s p o n s i b i l i t y by c l e a r and c o n v i n c i n g e v i d e n c e . 
By c o n t r a s t , an i n t e r p r e t a t i o n which does not r e s t r i c t a "good f a i t h " a cceptance 
t o an a cceptance w i t h t h e 90-day p e r i o d encourages acceptances a t any p o i n t i n 
t h e c l a i m when t h e e v i d e n c e s u p p o r t s c o m p e n s a b i l i t y . 

Moreover, i n t h e event t h a t t h e "90-day" r e q u i r e m e n t f o r a c c e p t a n c e o r 
d e n i a l i s exceeded, t h e s t a t u t o r y scheme p r o v i d e s f o r t h e i m p o s i t i o n o f p e n a l ­
t i e s and, p o t e n t i a l l y , a t t o r n e y f e e s s h o u l d such conduct be f o u n d u n r e a s o n a b l e . 
ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 6 5 6 . 3 8 2 ( 1 ) . We do n o t i n t e r p r e t t h e second sentence o f ORS 
656.262(6) i n a manner t h a t would e f f e c t i v e l y f u r t h e r p e n a l i z e a d i l a t o r y c a r ­
r i e r by r e s t r i c t i n g i t s "good f a i t h " acceptance t o a 90-day p e r i o d . I n s t e a d , 
because t h e second sentence o f t h e s t a t u t e c o n t a i n s no l i m i t a t i o n p e r i o d f o r t h e 
"good f a i t h " a c c e ptance, we conclude t h a t t h e o p p o r t u n i t y t o r e v o k e such an 
acceptance i s a v a i l a b l e t o . a c a r r i e r , r e g a r d l e s s o f whether t h e "good f a i t h " 
a c c e p tance o c c u r s l e s s t h a n o r more t h a n 90 days from t h e employer's n o t i c e o r 
knowledge o f t h e c l a i m . The d i s p o s i t i v e i n q u i r y i s whether, under t h e f a c t s o f 
a g i v e n case, t h e acceptance has been " i n good f a i t h " r e g a r d l e s s o f whether t h e 
acceptance o c c u r s w i t h i n t h e 90-day p e r i o d . 

I n c o n c l u s i o n , because we h o l d t h a t r e s j u d i c a t a does n o t p r e c l u d e SAIF 
f r o m i s s u i n g t h e "back-up" d e n i a l and because t h e Referee d i s m i s s e d t h i s m a t t e r 
w i t h o u t an e v i d e n t i a r y h e a r i n g , we remand t h i s case t o t h e Referee t o convene a 
h e a r i n g . At t h a t h e a r i n g , t h e p a r t i e s s h a l l have t h e o p p o r t u n i t y t o p r e s e n t 
e v i d e n c e c o n c e r n i n g t h e i s s u e s r a i s e d by SAIF's "back-up" d e n i a l . S p e c i f i c a l l y , 
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SAIF must p r o v e by c l e a r and c o n v i n c i n g evidence t h a t t h e c l a i m i s n o t compens­
a b l e i n o r d e r f o r i t s "back-up" d e n i a l t o be v a l i d . See ORS 65 6 . 2 6 2 ( 6 ) . F o l l o w ­
i n g t h a t h e a r i n g , t h e Referee s h a l l i s s u e a f i n a l a p p e a l a b l e o r d e r c o n c e r n i n g 
t h i s m a t t e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 29, 1991 i s r e v e r s e d and t h e case i s r e ­
manded t o Referee Q u i l l i n a n f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

Board Member Tenenbaum s p e c i a l l y concurring. 

I w r i t e t o address t h e i n t e r p r e t a t i o n o f ORS 656.262( 6 ) . 

I t i s a b a s i c premise o f s t a t u t o r y c o n s t r u c t i o n t h a t one does n o t l o o k t o 
l e g i s l a t i v e h i s t o r y i f t h e meaning o f t h e s t a t u t o r y language i s c l e a r on i t s 
f a c e . I n t h e case o f many p r o v i s i o n s o f SB 1197, t h e Board has been f a c e d w i t h 
s t a t u t o r y language w h i c h i s ambiguous, and we have o f t e n l o o k e d t o t h e l e g i s l a ­
t i v e h i s t o r y f o r guidance as t o t h e l e g i s l a t u r e ' s i n t e n t . See, f o r example, 
A l a n G. H e r r o n , 43 Van N a t t a 267, on recon 43 Van N a t t a 1097 ( 1 9 9 1 ) ; S t a n l e y 
Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) ; Raymond J. Seebach, 43 Van N a t t a 2687 (1991) 
and Anthony G. Fo r d , 44 Van N a t t a 240 (19 9 2 ) . I n t h i s case we sought t h a t 
g u i d a n c e as w e l l . 

I am c o n s t r a i n e d t o agree w i t h t h e m a j o r i t y t h a t i t i s d i f f i c u l t t o d i s ­
c e r n f r o m t h e l e g i s l a t i v e h i s t o r y j u s t what t h e l e g i s l a t u r e ' s i n t e n t was w i t h 
r e s p e c t t o l i n k i n g i t s e f f o r t s t o encourage more c l a i m acceptances t o i t s g r a n t 
o f an o p p o r t u n i t y f o r a back-up d e n i a l . I am n o t persuaded t h a t t h e l e g i s l a t u r e 
i n t e n d e d t h e more r e s t r i c t i v e i n t e r p r e t a t i o n p u t f o r w a r d by t h e d i s s e n t , and 
conc u r w i t h t h e m a j o r i t y ' s c o n c l u s i o n . 

The d i s s e n t ' s i n t e r p r e t a t i o n o f t h e s t a t u t e , l i n k i n g t h e a v a i l a b i l i t y o f a 
back-up d e n i a l t o a r e q u i r e m e n t t h a t t h e c l a i m be accepted w i t h i n 90 days, would 
be a r a t i o n a l p o l i c y f o r t h e l e g i s l a t u r e t o adopt. I n c l u d i n g i n t h e d e f i n i t i o n 
o f a "good f a i t h " acceptance t h o s e s i t u a t i o n s i n w h i c h t h e c a r r i e r c o n t i n u e s 
p a y i n g i n t e r i m compensation beyond 90 days u n t i l i t i s s u e s an ac c e p t a n c e , when 
i t s i n v e s t i g a t i o n i s n o t complete w i t h i n t h e 90 day p e r i o d , w o uld be a n o t h e r 
r a t i o n a l p o l i c y c h o i c e . However, t h e l e g i s l a t u r e d i d n o t c l e a r l y say t h a t 
e i t h e r . 

For t h e s e reasons, I s u p p o r t t h e m a j o r i t y ' s c o n c l u s i o n . 

Board Member Gunn d i s s e n t i n g . 

I w r i t e t o d i s s e n t from t h e m a j o r i t y ' s i n t e r p r e t a t i o n o f ORS 6 5 6 . 2 6 2 ( 6 ) . 

Amended ORS 656.262(6) p r o v i d e s : 

" ( 6 ) W r i t t e n n o t i c e o f acceptance o r d e n i a l s h a l l be f u r ­
n i s h e d t o t h e c l a i m a n t * * * w i t h i n 90 days a f t e r t h e employer has 
n o t i c e o r knowledge o f t h e c l a i m . However, i f t h e i n s u r e r o r s e l f -
i n s u r e d employer accepts a c l a i m i n good f a i t h b u t l a t e r o b t a i n s 
e v i d e n c e t h a t t h e c l a i m i s n o t compensable * * * t h e i n s u r e r o r 
s e l f - i n s u r e d employer, a t any t i m e up t o two y e a r s f r o m t h e d a t e o f 
c l a i m a c ceptance, may revoke t h e c l a i m acceptance and i s s u e a f o r m a l 
n o t i c e o f c l a i m d e n i a l . * * * " 
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The i s s u e i s whether t h i s p r o v i s i o n f o r a back-up d e n i a l a p p l i e s i n a case 
where, as h e r e , t h e c a r r i e r has n o t accepted t h e c l a i m w i t h i n t h e t i m e a l l o w e d 
by law b u t has d e n i e d t h e c l a i m , and f o l l o w i n g a r e q u e s t f o r h e a r i n g c h a l l e n g i n g 
t h e d e n i a l , has agreed t o o r been o r d e r e d t o accept t h e c l a i m . 1 For t h e reasons 
w h i c h f o l l o w , I would conclude t h a t t h e o p t i o n t o i s s u e a back-up d e n i a l i s n o t 
a v a i l a b l e t o an i n s u r e r i n t h i s p o s i t i o n , and I would t h e r e f o r e d e c l a r e t h e 
d e n i a l v o i d and r e i n s t a t e t h e c l a i m acceptance. 

The c r u x o f t h e m a t t e r i s t h e meaning o f " a c c e p t [ a n c e ] o f a c l a i m i n good 
f a i t h . " The t e r m "good f a i t h " i s n o t d e f i n e d and t h e e x p r e s s i o n c o u l d be sub­
j e c t t o s e v e r a l i n t e r p r e t a t i o n s , so I l o o k t o t h e l e g i s l a t i v e h i s t o r y t o h e l p 
d e t e r m i n e t h e l e g i s l a t u r e ' s i n t e n t . 

I f i r s t n o t e t h a t t h e amendment t o s e c t i o n (6) i n c r e a s e d f r o m 60 t o 90 
days t h e t i m e a l l o w e d t o i n s u r e r s t o i n v e s t i g a t e c l a i m s and a c c e p t o r deny them. 
The p u r p o s e o f t h i s change was e x p l a i n e d i n t e s t i m o n y t o t h e J o i n t I n t e r i m Spe­
c i a l Committee by r e p r e s e n t a t i v e s o f b o t h management and l a b o r . I t was c l e a r l y 
t h e i n t e n t o f t h e Mahonia H a l l Committee t o i n c r e a s e t h e number o f a c c e p t e d 
c l a i m s by g i v i n g t h e i n s u r e r more t i m e t o i n v e s t i g a t e t h o s e c l a i m s , w i t h t h e 
f a l l - b a c k p r o v i s i o n t h a t i f t h e y accepted t h o s e c l a i m s w i t h i n t h e 90 day p e r i o d , 
t h e t r a d e o f f w o u ld be l e a v i n g open t h e p o s s i b i l i t y o f a back-up d e n i a l i f t h e i r 
a c c e p tance d e c i s i o n was d i s c o v e r e d w i t h i n two y e a r s t o have been i n e r r o r . Mr. 
Ross D w i n e l l , o f U n i t e d Grocers, e x p l a i n e d : 

••* * * They must accept o r d e f e r o r deny w i t h i n 14 days and i f 
d e f e r t h e y may go o u t t o 90 days. The i d e a i s t h a t 60 days i s a 
f a i r l y s h o r t t i m e frame and a l s o r e p r e s e n t e d a c t u a l l y a compromise 
on what we're g o i n g t o t a l k about next and t h a t ' s t h e r e v e r s a l o f 
t h e Bauman d e c i s i o n [ . ] * * * T h i s a l l o w s f o r i n s u r e r s o r s e l f -
i n s u r e d employers t o back up and deny a c l a i m t h a t was f i r s t d e n i e d 
[ s i c ] i n good f a i t h . * * * 2 

* * * 

"So what has happened i s t h a t a number o f i n s u r e r s and s e l f 
i n s u r e d employers have d e n i e d c l a i m s because t h e y know t h e y can 
never t u r n around and deny them i f e v idence comes i n on a l a t e r 
d a t e . We f e l t t h a t we had t o d e a l w i t h t h a t and we w o u ld r a t h e r see 
c l a i m s a c c e p t e d and a t a l a t e r , and t h i s caps a t 2 y e a r s * * * i f 
t h e e v i d e n c e comes about w i t h i n 2 y e a r s a f t e r t h e c l a i m has been 
a c c e p t e d and we've s h i f t e d t h e burden t o t h e i n s u r e r t o p r o v e t h e 
c l a i m i s n o t compensable, t h e n we're s a y i n g t h o s e back up d e n i a l s 
w i l l be s u s t a i n e d i n t h o s e t y p e s o f c i r c u m s t a n c e s . " M i n u t e s , J o i n t 
I n t e r i m S p e c i a l Committee on Workers' Compensation, May 3, 1990, 
Tape 1, Side B, a t 221. 

T h i s s e n t i m e n t was a f f i r m e d by a l a b o r r e p r e s e n t a t i v e , Mr. C e c i l T i b b e t t s o f 
Oregon AFCSME, who f o l l o w e d Mr. D w i n e l l , and s t a t e d : 

"* * * [W]e a l s o changed t h e i n i t i a l p e r i o d f o r a c c eptance o r 
d e n i a l o f a c l a i m from 60 t o 90 days t o g i v e a l i t t l e more t i m e f o r 

1 A t t h e t i m e t h i s c l a i m was processed, former ORS 656.262 p r o v i d e d a 60 
day p e r i o d f o r acceptance o r d e n i a l ; t h a t p e r i o d i s now 90 days. 

2 I b e l i e v e Mr. D w i n e l l misspoke h i m s e l f ; t h e o n l y way f o r t h e s entence t o 
make sense i s t o assume he meant t o say t h a t t h e p r o v i s i o n a l l o w e d i n s u r e r s t o 
back up and deny a c l a i m t h a t was f i r s t a ccepted i n good f a i t h . 
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t h e i n s u r a n c e company t o t a k e a l o o k . What we're t r y i n g t o do w i t h 
t h e s e changes i s c r e a t e more acceptances and l e s s d e n i a l s t h a t a r e 
r e a l l y j u s t nervous d e n i a l s about t h e i n s u r a n c e company b e i n g con­
c e r n e d t h a t t h e y m i g h t l a t e r n o t want t o accept t h i s c l a i m . " I d . a t 
240. 

That t h i s was a l s o t h e i n t e n t o f t h e l e g i s l a t u r e i s c l e a r f r o m t h e t e s t i m o n y o f 
R e p r e s e n t a t i v e Mannix b e f o r e t h e House on May 7, 1990: 

"There i s a p r o v i s i o n t h a t extends from 60 t o 90 days t h e t i m e 
i n w h i c h a c l a i m can be accepted o r d e n i e d . T h i s i s i m p o r t a n t be­
cause t o d a y w i t h t i m e r u n n i n g o u t on c o n f l i c t [ s i c ] c l a i m s i n s u r e r s 
o f t e n i s s u e a d e n i a l on t h e 5 9 [ t h ] day. Not knowing f o r s u r e whether 
t h e c l a i m s h o u l d be d e n i e d b u t n o t w a n t i n g t o t a k e a chance. Why? 
Because i f t h e y go beyond 60 days t h e y g e t h i t w i t h p e n a l t i e s . Now 
w e ' l l say you now have up t o 90 days.***" F l o o r debates, House o f 
R e p r e s e n t a t i v e s , May 7, 1990, Tape 2. 

The v e r y n e x t sentence o f S e c t i o n ( 6 ) , which c o n t a i n s t h e "good f a i t h " 
r e f e r e n c e , and b e g i n s w i t h t h e word "however," p r o v i d e s t h a t i f t h e i n s u r e r 
" a c c e p t s a c l a i m i n good f a i t h " b u t l a t e r f i n d s e v i d e n c e o f n o n c o m p e n s a b i l i t y , 
i t may i s s u e a back-up d e n i a l . I b e l i e v e t h a t t h i s r e f e r e n c e t o acceptance o f a 
c l a i m " i n good f a i t h " means a v o l u n t a r y acceptance o f t h e c l a i m w i t h i n 90 days. 
I b e l i e v e t h i s because t h e f i r s t and second sentences o f s e c t i o n (6) a r e b r i d g e d 
by t h e word "however," and because t h a t i n t e r p r e t a t i o n o f t h e e x p r e s s i o n "accept 
i n good f a i t h " i s most c o n s i s t e n t w i t h t h e l e g i s l a t i v e i n t e n t e x p r e s s e d . As 
R e p r e s e n t a t i v e Mannix c o n t i n u e d : 

•>* * * NOW w e ' l l say you now have up t o 90 days. Beyond t h a t 
i f you have acc e p t e d t h e c l a i m as you s h o u l d have i n good f a i t h b u t 
you come up w i t h e v i d e n c e t h a t t h e c l a i m was i m p r o p e r l y a c c e p t e d you 
can t u r n around and deny l a t e r on [.] * * * So t h e r e ' s a s h i f t o f 
burden a g a i n s t t h e employer i f i t wants t o do a d e n i a l a f t e r t h e s e 
90 days i f i t p r e v i o u s l y accepted t h e c l a i m . " I d . 

The i n t e n t o f t h e l e g i s l a t u r e was t o encourage acceptances, and t o acknowledge 
t h e r i s k o f more good f a i t h acceptances by a l l o w i n g a l i m i t e d back-up d e n i a l 
p r o c e d u r e . ^ An i n s u r e r which d e n i e s a c l a i m i n t h e f i r s t i n s t a n c e and f o r c e s 
t h e c l a i m a n t t o r e q u e s t a h e a r i n g t o e s t a b l i s h h i s o r her c l a i m , has n o t ac­
c e p t e d t h e c l a i m " i n good f a i t h , " and was n o t t h e i n t e n d e d b e n e f i c i a r y o f t h e 

3 T h i s l e g i s l a t i v e i n t e n t t o encourage acceptances and t o a l l o w a l i m i t e d 
back-up d e n i a l p r o c e d u r e i s demonstrated by t h e t e s t i m o n y o f Senator Grensky, 
who s t a t e d as f o l l o w s : 

•• ••* * * [ p ] r e s e n t l y an i n s u r e r has 60 days t o acce p t o r deny 
a c l a i m . The B i l l i n S e c t i o n 15 extends t h i s p e r i o d t o 90 days. 
The r e a s o n t h a t t h e p e r i o d o f t i m e t o accept o r deny a c l a i m has 
been e x t e n d e d i s because t h a t under p r e s e n t law, employers a r e n o t 
a b l e t o * * * deny a c l a i m once t h e y have accepted i t . The r e a s o n 
b e i n g t h a t t h e y ' r e a f r a i d t o go ahead and accept i t because t h e y 
c a n ' t g e t t h o s e b e n e f i t s back so t h i s a l l o w s a 90 day p e r i o d i n s t e a d 
o f t h e 60 day so t h a t h o p e f u l l y w e ' l l have b e t t e r c l a i m s e v a l u a t i o n s 
and more i n c e n t i v e s on t h e p a r t o f t h e i n s u r e r t o acce p t t h e c l a i m 
r a t h e r t h a n j u s t deny i t and a v o i d t h o s e p e n a l t i e s i n essence." 
F l o o r d e b a t e , Senate, May 7, 1990, Tape 4A. 
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o p t i o n t o i s s u e a back-up d e n i a l . A good f a i t h acceptance o f a c l a i m i s one 
i s s u e d v o l u n t a r i l y , n o t under p r e s s u r e o f l i t i g a t i o n , and w i t h i n 90 days o f 
n o t i c e o r knowledge o f t h e c l a i m . 4 

T h i s i s so whether t h e c l a i m a n t d e f e a t s t h e d e n i a l a t h e a r i n g o r i n 
a n o t h e r f i n a l l i t i g a t i o n o r d e r , o r whether t h e c a r r i e r r e s c i n d s i t s d e n i a l some­
t i m e a f t e r a h e a r i n g i s r e q u e s t e d b u t b e f o r e a f i n a l l i t i g a t i o n o r d e r has 
i s s u e d . The i n s u r e r who does n o t accept t h e c l a i m w i t h i n t h e 90 days r e q u i r e d 
by s t a t u t e has n o t a c c e p t e d t h e c l a i m " i n good f a i t h , " and may n o t t h e r e a f t e r 
i s s u e a back-up d e n i a l i n r e l i a n c e upon ORS 656.262(6). 

I am m i n d f u l t h a t t h e r e may be o c c a s i o n s on w h i c h t h e i n s u r e r d e n i e s t h e 
c l a i m f o r a l e g i t i m a t e reason and a f t e r t h e 90 day p e r i o d a c c e p t s i t . I t has 
been argued t h a t n o t a l l o w i n g t h e i n s u r e r t o i s s u e a back-up d e n i a l i n t h i s k i n d 
o f case w o u l d be an u n f a i r punishment o f t h e i n s u r e r . I d i s a g r e e . I b e l i e v e 
s t r o n g l y t h a t t h e o p p o r t u n i t y t o i s s u e a back-up d e n i a l was a bonus, i f you 
w i l l , an " o u t " t o be a v a i l a b l e t o c a r r i e r s i n exchange f o r t h e i r s a t i s f y i n g t h e 
c l e a r d e s i r e o f t h e l e g i s l a t u r e t h a t by e x t e n d i n g t h e p e r i o d t o 90 days, more 
accep t a n c e s would be i s s u e d . The e x t e n s i o n o f t h e p e r i o d f o r i n v e s t i g a t i n g 
c l a i m s was e x t e n d e d t o 90 days t o encourage acceptances, n o t "good f a i t h 
d e n i a l s . " 

I I do n o t b e l i e v e i t f a i r t o r e q u i r e a c l a i m a n t t o t w i c e endure t h e expense 
and a n x i e t y o f r e q u e s t i n g and p r e p a r i n g f o r a h e a r i n g . I r e c o g n i z e t h a t t h e r e 
may be s i t u a t i o n s i n w h i c h an i n s u r e r i s p r e c l u d e d from i s s u i n g what m i g h t 
o t h e r w i s e be a w e l l - f o u n d e d back-up d e n i a l because i t s o r i g i n a l a cceptance was 
n o t i s s u e d w i t h i n 90 days. However, I am n o t a c o u r t o f e q u i t y ; o n l y t h o s e 
r i g h t s and p r i v i l e g e s e x i s t w h i c h a s t a t u t e s p e c i f i c a l l y g i v e s . O f t e n t h a t same 
p r i n c i p l e works a g a i n s t c l a i m a n t s w i t h l e g i t i m a t e c l a i m s o r g r i e v a n c e s who a r e 
" o u t o f c o u r t " because t h e y d i d n o t f i l e a r e q u e s t f o r h e a r i n g o r t a k e some 
o t h e r a c t i o n w i t h i n a s t a t u t o r i l y mandated t i m e frame. The m a j o r i t y sees no 
l i n k a g e between t h e f i r s t and second sentences o f ORS 6 5 6 . 2 6 2 ( 6 ) . I h e a r t i l y 
d i s a g r e e . I see such a l i n k a g e i n t h e language, and I see such a l i n k a g e i n t h e 
l e g i s l a t i v e h i s t o r y . I see t h i s as a s i t u a t i o n i n w h i c h t h e l e g i s l a t u r e s i m p l y 
d i d n o t open t h e door as wide as t h e i n s u r e r would l i k e i t t o be opened. One 
hopes t h e m a j o r i t y w i l l be so l i b e r a l i n t h e i r s t a t u t o r y i n t e r p r e t a t i o n s t h e 
n e x t t i m e a w o r k e r w i t h good cause doesn't f i l e a c l a i m u n t i l t h e 181st day.. 

I n t h i s case, SAIF i n i t i a l l y d e n i e d t h e c l a i m . C l a i m a n t c h a l l e n g e d t h e 
d e n i a l , and on t h e day s e t f o r h e a r i n g , i n l i e u o f l i t i g a t i o n , SAIF r e s c i n d e d 
t h e d e n i a l , l e a v i n g t h e q u e s t i o n o f a t t o r n e y s fees ( f o r c o u n s e l ' s e f f o r t s t o s e t 
a s i d e t h e d e n i a l ) f o r t h e r e f e r e e t o d e c i d e . One and o n e - h a l f y e a r s l a t e r , SAIF 
i s s u e d a back-up d e n i a l . SAIF's r e s c i s s i o n o f i t s d e n i a l a t h e a r i n g , more t h a n 
60 days a f t e r t h e p e r i o d f o r acceptance had e x p i r e d , a f t e r c l a i m a n t had r e t a i n e d 
c o u n s e l , r e q u e s t e d a h e a r i n g . a n d p r e p a r e d f o r same, d i d n o t c o n s t i t u t e an accep­
t a n c e i n good f a i t h . I n such c i r c u m s t a n c e , t h e s t a t u t e does n o t p r o v i d e a b a s i s 
f o r a second, back-up d e n i a l . For t h e s e reasons, I c o n c l u d e t h a t SAIF's A p r i l 
1991 d e n i a l was p r o c e d u r a l l y improper and s h o u l d be s e t a s i d e as v o i d . 

4 I do n o t suggest t h a t a c a r r i e r who i n i t i a l l y d e n i e s a c l a i m b u t w i t h i n 
t h e 90 day p e r i o d r e s c i n d s t h e d e n i a l and accepts t h e c l a i m w o u ld be b a r r e d f r o m 
r e l y i n g on t h i s s e c t i o n t o i s s u e a back-up d e n i a l . 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHN H. BEMENT, Claimant 
WCB Case No. 88-13391 

ORDER ON REMAND 
Q u i n t i n B. E s t e l l , Claimant A t t o r n e y 

K a t h e r i n e Waldo, A s s i s t a n t A t t o r n e y General 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . SAIF 
v. Bement, 109 Or App 387 (19 9 1 ) . The c o u r t r e v e r s e d our p r i o r o r d e r , John H. 
Bement, 42 Van N a t t a 2335 ( 1 9 9 0 ) , which awarded c l a i m a n t 10 p e r c e n t unscheduled 
permanent d i s a b i l i t y when he had not s u f f e r e d measurable permanent i m p a i r m e n t . 
We had fo u n d t h a t c l a i m a n t would e x p e r i e n c e f u t u r e e x a c e r b a t i o n s o f h i s compens­
a b l e c o n d i t i o n t h a t w o u l d r e s u l t i n temporary d i s a b i l i t y . Reasoning t h a t c l a i m ­
a n t c o u l d n o t be compensated f o r such a n t i c i p a t e d p e r i o d s o f t e m p o r a r y d i s a b i l ­
i t y a t t h e t i m e o f f u t u r e a g g r a v a t i o n c l a i m s , we conclud e d t h a t c l a i m a n t had 
" s u f f e r e d a g r e a t e r l o s s o f e a r n i n g c a p a c i t y t h a n i s i n d i c a t e d by t h e s t a n d a r d s " 
under f o r m e r ORS 656.283( 7 ) . I n r e a c h i n g our c o n c l u s i o n , we r e l i e d on Gwynn v. 
SAIF, 304 Or 345 ( 1 9 8 7 ) , and I n t e r n a t i o n a l Paper Co. v. T u r n e r , 91 Or App 9 1 , 
r e v den 307 Or 101 ( 1 9 8 8 ) . 

The c o u r t d e t e r m i n e d t h a t our i n t e r p r e t a t i o n o f I n t e r n a t i o n a l Paper Co. v. 
T u r n e r , s u p r a , was t o o l i t e r a l . S p e c i f i c a l l y , t h e c o u r t announced t h a t i t would 
n o t assume t h a t an award was based on a n t i c i p a t e d p e r i o d s o f t e m p o r a r y d i s a b i l ­
i t y i f , as a m a t t e r o f law, t h e c l a i m a n t was p r e c l u d e d f r o m r e c e i v i n g b e n e f i t s 
on t h e b a s i s o f t h a t e v i d e n c e . Inasmuch as c l a i m a n t conceded t h a t he had not 
s u f f e r e d measurable i m p a i r m e n t , and s i n c e such impairment was r e q u i r e d f o r a 
permanent p a r t i a l d i s a b i l i t y award under t h e " s t a n d a r d s " ( f o r m e r OAR 436-35-
3 2 0 ) , t h e c o u r t h e l d t h a t we were p r e c l u d e d from awarding permanent p a r t i a l d i s ­
a b i l i t y . C o n s e q u e n t l y t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We r e p u b l i s h t h e " F i n d i n g s o f Fa c t " c o n t a i n e d i n our October 1 1 , 1991 
Order on Review. We do not r e p u b l i s h t h e " F i n d i n g s o f U l t i m a t e F a c t " c o n t a i n e d 
i n t h a t o r d e r . 

CONCLUSIONS OF LAW 

As d i s c u s s e d i n t h e opening paragraphs o f t h i s o r d e r , t h e c o u r t has h e l d 
t h a t we a r e p r e c l u d e d from awarding permanent p a r t i a l d i s a b i l i t y . C o n sequently, 
i n accordance w i t h t h e c o u r t ' s o p i n i o n and f o r t h e reasons s e t f o r t h above, we 
co n c l u d e t h a t c l a i m a n t i s n o t e n t i t l e d t o a permanent p a r t i a l d i s a b i l i t y award 
because he has n o t s u f f e r e d measurable impairment. Former OAR 436-35-320. 

I n r e a c h i n g t h i s c o n c l u s i o n we are f u r t h e r a s s i s t e d by t h e c o u r t ' s an­
nouncement t h a t i t w i l l n o t assume t h a t an award was based on a n t i c i p a t e d p e r i ­
ods o f t e m p o r a r y d i s a b i l i t y i f , as a m a t t e r o f law, t h e c l a i m a n t was p r e c l u d e d 
f r o m r e c e i v i n g b e n e f i t s on t h e b a s i s o f t h a t e v i d e n c e . Thus, s i n c e c l a i m a n t i s 
n o t e n t i t l e d t o a permanent p a r t i a l d i s a b i l i t y award a t t h e t i m e o f t h i s c l a i m 
e v a l u a t i o n , o u r f i n d i n g t h a t f u t u r e e x a c e r b a t i o n s o f c l a i m a n t ' s compensable con­
d i t i o n a r e a n t i c i p a t e d w i l l n o t p r e c l u d e c l a i m a n t f r o m r e c e i v i n g a d d i t i o n a l ben­
e f i t s t h r o u g h f u t u r e a g g r a v a t i o n , c l a i m s . 

Inasmuch as our p r i o r assumption t h a t c l a i m a n t would be p r e c l u d e d f r o m r e ­
c e i v i n g f u r t h e r b e n e f i t s as a r e s u l t o f our f i n d i n g o f a n t i c i p a t e d f u t u r e exac­
e r b a t i o n s was i n a c c u r a t e and s i n c e t h a t assumption formed t h e b a s i s o f o u r award 
o f permanent d i s a b i l i t y , we conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d by c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t h i s permanent d i s a b i l i t y i s more t h a n i s i n d i c a t e d 
by t h e s t a n d a r d s . Former ORS 656.283(7). T h e r e f o r e , we h o l d t h a t c l a i m a n t i s 
n o t e n t i t l e d t o an unscheduled permanent d i s a b i l i t y award. 
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A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented h e r e i n , we a f f i r m t h e 
R e f e r e e ' s o r d e r d a t e d March 6, 1989. 

IT IS SO ORDERED. 

Fe b r u a r y 18, 1992 C i t e as 44 Van N a t t a 270 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES V. COMPTON, Claimant 

WCB Case No. 91-01201 
ORDER ON RECONSIDERATION 

M e r r i l l Schneider, Claimant A t t o r n e y 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our J a n u a r y 29, 1992 
Order on Review t h a t awarded a $200 a t t o r n e y f e e f o r h i s c o u n s e l ' s s e r v i c e s i n 
o b t a i n i n g payment o f a m e d i c a l s e r v i c e s b i l l p r i o r t o h e a r i n g . S p e c i f i c a l l y , 
c l a i m a n t r e q u e s t s an i n c r e a s e d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d p r i o r t o hear­
i n g . 

We agree w i t h t h e SAIF C o r p o r a t i o n t h a t a m i n i m a l amount o f t i m e and e f ­
f o r t was expended i n t h i s case. At h e a r i n g , t h e Referee p r o v i d e d c l a i m a n t ' s 
c o u n s e l w i t h an o p p o r t u n i t y t o submit a statement o f s e r v i c e s . However, c l a i m ­
a n t ' s c o u n s e l d e c l i n e d and s t a t e d t h a t he had spent "between a c o u p l e and t h r e e 
h o u r s " on t h i s m a t t e r . ( T r . 7 ) . Moreover, SAIF argues, and we agree, t h a t 
c l a i m a n t ' s c o u n s e l was a l s o a t h e a r i n g on a p e n a l t y i s s u e , and t h e R e f e r e e 
s u b s e q u e n t l y awarded o n e - h a l f o f t h e p e n a l t y amount t o c l a i m a n t ' s c o u n s e l . 
F i n a l l y , we n o t e t h a t t h e compensation o r i n t e r e s t t o c l a i m a n t i n t h i s case i n ­
v o l v e d a m e d i c a l s e r v i c e s b i l l o f $107. 

Under t h e c i r c u m s t a n c e s , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
438-1 5 - 0 1 0 ( 4 ) , we c o n t i n u e t o conclude t h a t $200 a d e q u a t e l y compensates 
c l a i m a n t ' s c o u n s e l f o r h i s s e r v i c e s r e n d e r e d p r i o r t o h e a r i n g . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d and our p r i o r 
o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , s u b j e c t t o t h e f o r e g o i n g s u p p l e m e n t a t i o n , 
we adhere t o and r e p u b l i s h our January 29, 1992 o r d e r . The p a r t i e s ' r i g h t s o f 
app e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

Fe b r u a r y 18, 1992 C i t e as 44 Van N a t t a 270 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DINAH S. DAVIS, Claimant 
WCB Case No. 90-11855 

ORDER ON REVIEW 
Glenn M. Feest, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Podnar's o r d e r w h i c h 
u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s c l a i m f o r a l e f t s h o u l ­
d e r i n j u r y . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 
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C l a i m a n t i s a 34 year o l d assembler. On F r i d a y , A p r i l 27, 1990 a t approx­
i m a t e l y 2:30 p.m. she was i n v o l v e d i n a w o r k - r e l a t e d d i s c u s s i o n w i t h h e r super­
v i s o r , P e t e r s o n , and a n o t h e r company s u p e r v i s o r , Cawood. D u r i n g t h i s d i s c u s s i o n 
Cawood e i t h e r p u l l e d on c l a i m a n t ' s l e f t smock s l e e v e o r on c l a i m a n t ' s l e f t arm. 
T h i s i n c i d e n t o c c u r r e d c l o s e t o t h e end o f c l a i m a n t ' s s h i f t . Cawood t e s t i f i e d 
t h a t he "reached ov e r i n a p i n c h i n g m o t i o n and g o t h o l d o f her j a c k e t and tugg e d 
down." ( T r . 9 5 ) . Cl a i m a n t t e s t i f i e d t h a t Cawood p u l l e d up sudde n l y on her arm 
so t h a t h e r l e f t f o o t came o f f t h e ground. 

When c l a i m a n t a r r i v e d home from work t h a t e v e n i n g , c l a i m a n t ' s d a u g h t e r ob­
s e r v e d b l o t c h i n e s s and r e d marks on c l a i m a n t ' s arm. ( T r . 8 7 ) . C l a i m a n t t h e n 
t e l e p h o n e d P e t e r s o n and t o l d P e t e r s o n t h a t Cawood had h u r t her and asked 
P e t e r s o n t o t e l l Cawood n o t t o do i t a g a i n . ( Tr 3 2 ) . C l a i m a n t sought no 
m e d i c a l a t t e n t i o n t h a t weekend. 

On Monday, A p r i l 30, 1990, c l a i m a n t made a c o m p l a i n t about t h e i n c i d e n t t o 
t h e employer's human r e s o u r c e s department. Claimant saw Dr. Holmes on Monday. 
Dr. Holmes' c h a r t n o t e s t a t e s , " P a t i e n t s t a t e d t h a t w h i l e a t work on F r i d a y 4/27 
a s u p e r v i s o r , who i s n o t her s u p e r v i s o r b u t works i n some o t h e r a r e a , came up 
and grabbed h e r i n t h e area t h a t she i s d e s c r i b i n g , t h e d e l t o i d r e g i o n , g r a b b i n g 
her c l o t h i n g and p i n c h i n g t h e s k i n underneath." (Ex. 2 a ) . Dr. Holmes n o t e d no 
s w e l l i n g o r d i s c o l o r a t i o n o f c l a i m a n t ' s arm. 

C l a i m a n t was seen by t h e company d o c t o r , Dr. R i c h a r d s o n , an o s t e o p a t h i c 
p h y s i c i a n , on May 2, 1990. Dr. Richardson's c h a r t n o t e i n d i c a t e s t h a t a super­
v i s o r grabbed c l a i m a n t by t h e l e f t s houlder/arm and p i c k e d her up. (Ex 3 a ) . 
Dr. R i c h a r d s o n r e l e a s e d c l a i m a n t t o m o d i f i e d work. 

Dr. Holmes r e f e r r e d c l a i m a n t t o Dr. Thomas, o r t h o p e d i s t . Dr. Thomas saw 
c l a i m a n t on May 8, 1990. Thomas r e l a t e d t h a t a s u p e r v i s o r grabbed c l a i m a n t by 
t h e l e f t arm, p i c k e d her up by t h e l e f t arm and shook h e r . (Ex. 5 - 1 ) . Thomas 
f e l t c l a i m a n t had a s p r a i n and a t e n d i n i t i s o f t h e s h o u l d e r , and was a l s o emo­
t i o n a l l y u p s e t about t h e i n c i d e n t . Thomas t o o k c l a i m a n t o f f work f o r a week and 
s e n t her t o p h y s i c a l t h e r a p y . The p h y s i c a l t h e r a p i s t ' s n o t e s i n d i c a t e t h a t 
c l a i m a n t was " i n v o l v e d i n an a l t e r c a t i o n a t work" d u r i n g w h i c h a f e l l o w employee 
"grabbed [ c l a i m a n t ] by t h e l e f t arm and t w i s t e d her arm." (Ex. 6 a ) . 

On May 15, 1990 Thomas w r o t e t h e employer r e q u e s t i n g t h a t c l a i m a n t be 
e v a l u a t e d by a p a i n c l i n i c , o r t h a t c l a i m a n t undergo p s y c h o l o g i c a l c o u n s e l i n g . 
(Ex. 8 ) . Thomas was concerned because he had a n t i c i p a t e d t h a t c l a i m a n t would, 
by t h e n , be much improved, b u t i n s t e a d she appeared i n e m o t i o n a l d i s t r e s s about 
t h e trauma she had s u f f e r e d . 

The c l a i m was d e n i e d on May 23, 1990. 

D u r i n g h i s d e p o s i t i o n , Dr. Holmes s t a t e d he had p r e s c r i b e d M o t r i n and Soma 
because he b e l i e v e d c l a i m a n t was sore and u n c o m f o r t a b l e . Holmes i n d i c a t e d t h a t 
he p r e s c r i b e d Soma, a muscle r e l a x a n t , because he f e l t t h e r e was some muscle 
t i g h t n e s s . (Ex. 16-13). 

I n h i s d e p o s i t i o n , Dr. Thomas i n d i c a t e d t h a t when he e v a l u a t e d c l a i m a n t 
a f t e r t h e i n j u r y , he n o t e d l e f t s h o u l d e r and arm p a i n , l i m i t e d range o f m o t i o n 
i n t h e neck, decreased range o f m o t i o n i n t h e l e f t s h o u l d e r , t e n d e r n e s s o v e r t h e 
muscles i n t h e s h o u l d e r , and decreased g r i p s t r e n g t h . (Exs. 17-9, 1 0 ) . Thomas 
d i a g n o s e d a s t r a i n and t e n d i n i t i s o f t h e s h o u l d e r . 
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Both Holmes and Thomas op i n e d t h a t i f c l a i m a n t ' s v e r s i o n o f t h e i n c i d e n t 
were c o r r e c t , t h e n t h e i n c i d e n t was t h e major c o n t r i b u t i n g cause o f t h e i n j u r y . 
(Exs. 16-9; 1 7 - 4 ) . 

ULTIMATE FINDINGS OF FACT 

Cl a i m a n t had o b j e c t i v e f i n d i n g s o f an i n j u r y when examined by Drs. Holmes 
and Thomas. 

The i n c i d e n t on A p r i l 27, 1990 was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m ­
a n t ' s d i s a b i l i t y and need t o seek m e d i c a l t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t had n o t e s t a b l i s h e d o b j e c t i v e f i n d i n g s o f 
an i n j u r y and had n o t e s t a b l i s h e d t h a t an i n c i d e n t had o c c u r r e d a t work, as 
c l a i m a n t had a l l e g e d . T h e r e f o r e , t h e Referee found t h a t c l a i m a n t ' s c l a i m was 
n o t compensable. We d i s a g r e e . 

Subsequent t o t h e Referee's d e c i s i o n i n t h i s case, we i s s u e d o u r o p i n i o n 
i n Suzanne R o b e r t s o n , 43 Van N a t t a 1505 (1991). I n Rob e r t s o n , we h e l d t h a t i n 
r e q u i r i n g " o b j e c t i v e f i n d i n g s " i n s u p p o r t o f m e d i c a l e v i d e n c e , t h e l e g i s l a t u r e 
d i d n o t i n t e n d t o e x c l u d e t h o s e f i n d i n g s based on an i n j u r e d w o r k e r ' s s u b j e c t i v e 
c o m p l a i n t s . R a t h e r , t h e i n t e n t was t o r e q u i r e a d e t e r m i n a t i o n by a p h y s i c i a n , 
based on e x a m i n a t i o n o f t h e i n j u r e d worker, t h a t an i n j u r e d w o r k e r has a d i s ­
a b i l i t y o r need f o r m e d i c a l s e r v i c e s . Such a f i n d i n g may be based on a p h y s i ­
c a l l y v e r i f i a b l e i m p a i r m e n t , b u t , may a l s o be based on t h e p h y s i c i a n ' s e v a l u a ­
t i o n o f t h e w o r k e r ' s d e s c r i p t i o n o f t h e p a i n she i s e x p e r i e n c i n g . I d . 

I n t h i s case, b o t h Dr. Holmes and Dr. Thomas examined c l a i m a n t and be­
l i e v e d t h a t she had s u f f e r e d an i n j u r y t o her l e f t s h o u l d e r . Holmes s t a t e d t h a t 
he had p r e s c r i b e d M o t r i n and Soma because he b e l i e v e d c l a i m a n t was s o r e and un­
c o m f o r t a b l e . Holmes i n d i c a t e d t h a t he p r e s c r i b e d Soma because he f e l t t h e r e was 
some muscle t i g h t n e s s . 

Thomas n o t e d l e f t s h o u l d e r and arm p a i n , l i m i t e d range o f m o t i o n i n t h e 
neck, decreased range o f mo t i o n i n t h e l e f t s h o u l d e r , t e n d e r n e s s o v e r t h e mus­
c l e s i n t h e s h o u l d e r , and decreased g r i p s t r e n g t h . Thomas b e l i e v e d c l a i m a n t had 
s u f f e r e d a s t r a i n and t e n d i n i t i s o f t h e s h o u l d e r . 

Based on t h i s e v i d e n c e , we conclude t h a t c l a i m a n t has p r o v e n by m e d i c a l 
e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s t h a t she s u f f e r e d a s h o u l d e r i n j u r y . 

C l a i m a n t must a l s o prove t h a t an i n j u r y a r i s i n g o u t o f and i n t h e co u r s e 
o f employment was a m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need f o r 
m e d i c a l t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; Mark N. Wied l e , 43 Van N a t t a 855 ( 1 9 9 1 ) . 

The R e f e r e e fo u n d t h e t e s t i m o n y o f Pet e r s o n and Cawood more p e r s u a s i v e 
t h a n t h a t o f c l a i m a n t because c l a i m a n t t o l d t h e v a r i o u s p h y s i c i a n s i n v o l v e d i n 
t h i s case "expanded" v e r s i o n s o f t h e i n c i d e n t . Cawood a d m i t s t u g g i n g on c l a i m ­
a n t ' s s l e e v e , b u t de n i e s t h a t t h e i n c i d e n t was as severe as c l a i m a n t c o n t e n d s . 
P e t e r s o n d e n i e s s e e i n g any p h y s i c a l c o n t a c t between c l a i m a n t and Cawood. I n 
e x e r c i s i n g de novo r e v i e w we g e n e r a l l y d e f e r t o t h e Referee's d e t e r m i n a t i o n o f 
c r e d i b i l i t y , when i t i s based on t h e Referee's o p p o r t u n i t y t o ob s e r v e t h e 
w i t n e s s . Humphrey v. SAIF, 58 Or App 360, 363 (19 8 2 ) . However, when t h e Ref­
e r e e ' s c o n c l u s i o n i s based n o t on demeanor, b u t on an o b j e c t i v e e v a l u a t i o n o f 
t h e s u b s t a n c e o f a w i t n e s s ' s t e s t i m o n y , we are i n as good a p o s i t i o n as t h e Ref­
e r e e t o assess a w i t n e s s ' c r e d i b i l i t y . C o a s t a l Farm Supply v. H u l t b e r q , 84 Or 
App 282, 285 ( 1 9 8 7 ) ; Davies v. Hanel Lumber Company, 67 Or App 35, 38 ( 1 9 8 4 ) . 
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We agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t t o l d somewhat embel­
l i s h e d v e r s i o n s o f t h e i n c i d e n t . However, i t i s u n d i s p u t e d t h a t some t y p e o f 
p h y s i c a l c o n t a c t between Cawood and c l a i m a n t o c c u r r e d . C l a i m a n t ' s p h y s i c i a n s 
c l e a r l y b e l i e v e d she had s u s t a i n e d an i n j u r y and t h a t i n j u r y was c o n s i s t e n t w i t h 
t h e i n c i d e n t as c l a i m a n t d e s c r i b e d i t t o them. F u r t h e r m o r e , t h e R eferee f e l t 
t h a t t h e t e s t i m o n y o f c l a i m a n t ' s daughter was s i n c e r e . C l a i m a n t ' s d a u g h t e r saw 
marks on c l a i m a n t ' s arm t h e a f t e r n o o n o f t h e i n c i d e n t . 

A l t h o u g h we b e l i e v e t h a t c l a i m a n t ' s account o f t h e i n c i d e n t was exagger­
a t e d , h er s t o r y , reduced t o i t s essence, i s t h a t Cawood grabbed and p u l l e d on 
her arm w i t h s u f f i c i e n t f o r c e t o cause her s h o u l d e r i n j u r y . Cawood's t e s t i m o n y 
t h a t an i n c i d e n t o c c u r r e d s u p p o r t s t h i s c o n c l u s i o n . F u r t h e r , P e t e r s o n d i d n o t 
w i t n e s s t h e i n c i d e n t . F i n a l l y , c l a i m a n t r e p o r t e d t h e i n j u r y t o her s u p e r v i s o r 
t h e a f t e r n o o n i t o c c u r r e d . Based on th e s e f a c t s , we conclu d e t h a t c l a i m a n t has 
pr o v e n t h a t h er s h o u l d e r i n j u r y r e s u l t e d from t h e g r a b b i n g and p u l l i n g i n c i d e n t 
on A p r i l 27, 1990 and t h a t i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s d i s a b i l i t y and need f o r t r e a t m e n t . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g on t h e 
c o m p e n s a b i l i t y i s s u e . ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h 
i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w 
c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $2,520 f o r s e r v i c e s a t h e a r i n g and $1,350 
f o r s e r v i c e s on r e v i e w , f o r t h e t o t a l sum o f $3,870, t o be p a i d by t h e employer. 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s a p p e l l a n t and r e p l y b r i e f s , s t a t e m e n t o f 
s e r v i c e s and t h e h e a r i n g r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d , and t h e r i s k t h a t c l a i m a n t ' s c o u n s e l m i g h t go uncompensated 
f o r h i s s e r v i c e s . 

ORDER 

The Referee's o r d e r d a t e d February 26, 1991 i s r e v e r s e d . The s e l f - i n s u r e d 
e mployer's d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e employer f o r 
p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on Board r e v i e w , 
c l a i m a n t ' s c o u n s e l i s awarded $3,870 t o be p a i d by t h e s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
CHRISTINE A. DeGRAUW, Claimant 

WCB Case No. 90-18720 
ORDER ON RECONSIDERATION 

M e r r i l l Schneider, Claimant A t t o r n e y 
D a r r y l Nelson, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our January 2 1 , 1991 Order on Review 
w h i c h c o n c l u d e d t h a t we do not have j u r i s d i c t i o n over t h i s m a t t e r u n t i l c l a i m a n t 
f i r s t e x h a u s t s t h e a d m i n i s t r a t i v e remedy as p r o v i d e d f o r i n S e c t i o n 4 8 ( 3 ) ( c ) o f 
Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Clai m a n t contends t h a t t h e i s s u e 
i n t h i s case was n o t a c c u r a t e l y framed, and she a s s e r t s t h a t an i n s u r e r cannot 
r e c l a s s i f y a c l a i m from d i s a b l i n g t o n o n d i s a b l i n g . 

I n her r e q u e s t f o r r e c o n s i d e r a t i o n , c l a i m a n t r e f e r s t h e Board t o her p r i o r 
arguments w h e r e i n she " e x t e n s i v e l y b r i e f e d " t h i s i s s u e . However, c l a i m a n t ' s 
b r i e f i n g o f t h i s i s s u e c o n s i s t s o f l e s s t h a n one f u l l p a r a g r a p h i n w h i c h she as­
s e r t s t h a t t h e i n s u r e r ' s a t t e m p t t o r e c l a s s i f y t h i s c l a i m i s u n l a w f u l . C l a i m a n t 
has c i t e d no a u t h o r i t y f o r her c o n t e n t i o n . Nor are we aware o f any a u t h o r i t y i n 
s u p p o r t o f her p o s i t i o n . 
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Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e i s s u e r a i s e d by c l a i m a n t ' s 
r e q u e s t f o r r e c o n s i d e r a t i o n was ad e q u a t e l y c o n s i d e r e d and addressed i n our p r i o r 
o r d e r , and we c o n t i n u e t o conclude t h a t we are w i t h o u t j u r i s d i c t i o n o v e r t h i s 
m a t t e r . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . On r e c o n s i d e r a ­
t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o ur January 2 1 , 1991 
o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
SAM D. FERGUSON, Claimant 
WCB Case No. 91-01766 

ORDER ON REVIEW 
A l l e r & M o r r i s o n , Claimant A t t o r n e y s 
C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r h i s 
hand i n j u r y . On r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t contends t h a t t h i s case i s p r o p e r l y a n a l y z e d as a m e d i c a l s e r ­
v i c e s i s s u e under ORS 656.245, r a t h e r t h a n as a consequence o f a compensable i n ­
j u r y under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . We agree. Claimant d i d n o t seek b e n e f i t s f o r a 
"new" compensable i n j u r y o r d i s e a s e , b u t r a t h e r he sought f u r t h e r m e d i c a l t r e a t ­
ment f o r h i s compensable c a r p a l t u n n e l syndrome. The employer's d e n i a l s t a t e d 
t h a t i t was d e n y i n g c l a i m a n t ' s h o s p i t a l t r e a t m e n t f o r h i s hand, b u t t h a t c l a i m ­
a n t ' s r i g h t c a r p a l t u n n e l c o n d i t i o n remained accepted. T h e r e f o r e , we a n a l y z e 
t h i s m a t t e r as a m e d i c a l s e r v i c e s q u e s t i o n under ORS 656.245. 

A t t h e o u t s e t , we f i n d t h a t , a l t h o u g h t h e i s s u e i n t h e p r e s e n t case i n ­
v o l v e s m e d i c a l s e r v i c e s , we have j u r i s d i c t i o n over t h i s m a t t e r . I n M i c h a e l A. 
Jaguay, 44 Van N a t t a 173 (1 9 9 2 ) , we h e l d t h a t t h e r e i s no o t h e r p r o c e d u r e p r o ­
v i d e d by ORS Chapter 656 f o r r e s o l v i n g d i s p u t e s c o n c e r n i n g t h e c a u s a l r e l a t i o n ­
s h i p between an i n j u r y and a need f o r m e d i c a l s e r v i c e s . A c c o r d i n g l y , where a 
d e n i a l i s based on t h e ground t h a t t h e need f o r m e d i c a l s e r v i c e s i s n o t c a u s a l l y 
r e l a t e d t o t h e compensable i n j u r y , t h e Board has j u r i s d i c t i o n . Jaguay, s u p r a . 

An i n j u r e d w orker i s e n t i t l e d t o m e d i c a l s e r v i c e s " f o r such p e r i o d as t h e 
n a t u r e o f t h e i n j u r y o r t h e process o f r e c o v e r y r e q u i r e s , i n c l u d i n g such m e d i c a l 
s e r v i c e s as may be r e q u i r e d a f t e r a d e t e r m i n a t i o n o f permanent d i s a b i l i t y . " ORS 
6 5 6 . 2 4 5 ( 1 ) ( a ) . I n o r d e r t o e s t a b l i s h c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s , c l a i m ­
a n t must show t h a t h i s compensable c a r p a l t u n n e l c o n d i t i o n ( w h i c h i n c l u d e s t h e 
s u r g i c a l i n c i s i o n r e s u l t i n g from t h e c a r p a l t u n n e l s u r g e r y ) i s m a t e r i a l l y r e l a t ­
ed t o h i s c u r r e n t need f o r t r e a t m e n t . 

o r d e r 
r i g h t 
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We agree w i t h t h e Referee t h a t c l a i m a n t has proven t h a t h i s need f o r emer­
gency room t r e a t m e n t was m a t e r i a l l y r e l a t e d t o t h e compensable c o n d i t i o n . See 
Van B l o k l a n d v. OHSU, 87 Or App 694 (1987). The eviden c e s u p p o r t s c l a i m a n t ' s 
a s s e r t i o n t h a t h i s need f o r t r e a t m e n t f o l l o w i n g h i s f a l l was m a t e r i a l l y r e l a t e d 
t o h i s compensable c o n d i t i o n , i n t h a t t h e s u r g i c a l wound w h i c h was re-opened 
e x i s t e d o n l y because h i s compensable c a r p a l t u n n e l syndrome r e q u i r e d such 
s u r g e r y and t h e wound had n o t y e t h e a l e d . 

We a l s o agree t h a t Dr. S t r e i t z ' s o p i n i o n t h a t t h e emergency room t r e a t m e n t 
s h o u l d be p a i d by c l a i m a n t ' s p r i v a t e i n s u r e r s h o u l d be g i v e n l i t t l e w e i g h t , as 
i t i s an o p i n i o n on a l e g a l m a t t e r , r a t h e r t h a n a m e d i c a l o p i n i o n r e g a r d i n g 
c a u s a t i o n . 

Under t h e c i r c u m s t a n c e s , we agree w i t h t h e Referee t h a t c l a i m a n t has 
p r o v e n t h a t h i s accepted c o n d i t i o n i s m a t e r i a l l y r e l a t e d t o h i s need f o r m e d i c a l 
s e r v i c e s i n t h e f o r m o f emergency room t r e a t m e n t . A c c o r d i n g l y , we a f f i r m t h e 
Re f e r e e . 

Because t h e employer i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s ­
a l l o w e d o r reduced c l a i m a n t ' s compensation, c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an 
assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438- 1 5 - 0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t $700 i s a r e a ­
s o n a b l e assessed f e e f o r c l a i m a n t ' s counsel's e f f o r t s c o n c e r n i n g t h e i s s u e o f 
m e d i c a l s e r v i c e s , t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 3, 1991 i s a f f i r m e d . For s e r v i c e s on r e ­
v i e w , c l a i m a n t ' s c o u n s e l i s awarded a re a s o n a b l e assessed f e e o f $700, t o be 
p a i d by t h e s e l f - i n s u r e d employer. 

F e b r u a r y 18, 1992 C i t e as 44 Van N a t t a 275 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DANIEL L. GOFORTH, Claimant 

WCB Case No. 91-02355 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
C a r o l T a a f f e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n , on b e h a l f o f t h e noncomplying employer, r e q u e s t s r e ­
v i e w o f Ref e r e e M i l l s ' o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s h e m o r r h o i d 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m i n p a r t and r e ­
v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concluded t h a t c l a i m a n t had pro v e n , by m e d i c a l e v i d e n c e sup­
p o r t e d by o b j e c t i v e f i n d i n g s , t h a t he had s u s t a i n e d a compensable i n j u r y i n 
A p r i l 1990, w h i c h was a m a t e r i a l c o n t r i b u t i n g cause o f h i s need f o r t r e a t m e n t o f 
h i s h e m o r r h o i d c o n d i t i o n . We agree t h a t , i n s o f a r as SAIF d e n i e d t h e o c c u r r e n c e 
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o f a compensable i n j u r y i n A p r i l 1990, t h a t d e n i a l s h o u l d be s e t a s i d e . How­
ev e r , c l a i m a n t has a p r e e x i s t i n g hemorrhoid c o n d i t i o n . SAIF's p o s i t i o n a t hear ­
i n g was t h a t c l a i m a n t had a p r e e x i s t i n g c o n d i t i o n and work was n o t t h e major 
cause o f h i s c o n d i t i o n o r c u r r e n t need f o r t r e a t m e n t . 

Subsequent t o t h e Referee's o r d e r , we d e t e r m i n e d t h a t , under ORS 
6 5 6 . 0 0 7 ( a ) ( B ) , where a c l a i m a n t has a p r e e x i s t i n g c o n d i t i o n w h i c h combines w i t h 
a compensable i n j u r y t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , t h e 
c l a i m a n t must e s t a b l i s h t h a t t h e compensable i n j u r y i s t h e m a j o r c o n t r i b u t i n g 
cause o f t h e d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . Bahman M. N a z a r i , 43 Van 
N a t t a 2368 ( 1 9 9 1 ) . T h e r e f o r e , a l t h o u g h c l a i m a n t has proven t h a t t h e r e was a 
compensable i n j u r i o u s i n c i d e n t i n A p r i l 1990, c l a i m a n t must, under ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , a l s o prove by a preponderance o f t h e e v i d e n c e t h a t t h e com­
pe n s a b l e A p r i l 1990 i n j u r y i s t h e major c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r 
need f o r m e d i c a l s e r v i c e s . N a z a r i , supra. We f i n d t h a t t h e c a u s a t i o n o f c l a i m ­
a n t ' s r e s u l t i n g h e m o r r h o i d c o n d i t i o n i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t we 
cannot d e c i d e i t w i t h o u t e x p e r t o p i n i o n . U r i s v. Compensation Department, 247 
Or 420, 424-26 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 
( 1 9 8 5 ) . 

C l a i m a n t ' s t r e a t i n g d o c t o r , Dr. Denker, M.D., r e p o r t e d t h a t : 

" I t i s my o p i n i o n t h a t c l a i m a n t ' s employment i s a c o n t r i b u t i n g 
f a c t o r and s h o u l d be t h o u g h t o f as one o f many f a c t o r s t h a t can 
cause a f l a r e - u p i n h i s c o n d i t i o n . I would n o t and do n o t f e e l t h a t 
i t i s t h e major c o n t r i b u t i n g f a c t o r t o h i s f l a r e - u p . " 

Because t h e r e i s no evidence t o t h e c o n t r a r y , we c o n c l u d e t h a t c l a i m a n t ' s 
compensable A p r i l 1990 i n j u r y i s not t h e major c o n t r i b u t i n g cause o f h i s d i s ­
a b i l i t y and/or need f o r m e d i c a l s e r v i c e s . A c c o r d i n g l y , a l t h o u g h c l a i m a n t has 
e s t a b l i s h e d t h e o c c u r r e n c e o f a compensable i n j u r y i n A p r i l 1990, h i s r e s u l t i n g 
c o n d i t i o n i s n o t compensable. 

The R e f e r e e assessed a $1,750 a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s a t h e a r i n g . Because we are r e i n s t a t i n g and u p h o l d i n g a p o r t i o n o f SAIF's 
d e n i a l , we c o n c l u d e t h a t t h e a t t o r n e y fee a t h e a r i n g s h o u l d be m o d i f i e d . A f t e r 
c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g 
i n s e t t i n g a s i d e SAIF's d e n i a l o f t h e A p r i l 1990 compensable i n j u r y i s $750. 
A d d i t i o n a l l y , we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on 
r e v i e w f o r s u c c e s s f u l l y d e f e n d i n g on t h e i s s u e o f t h e c o m p e n s a b i l i t y o f t h e 
A p r i l 1990 i n j u r y i s $750, t o be p a i d by SAIF. I n r e a c h i n g t h e s e c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e 
r e c o r d and c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 23, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . That p o r t i o n o f t h e Referee's o r d e r which s e t a s i d e t h e SAIF C o r p o r a t i o n ' s 
d e n i a l i n s o f a r as i t d e n i e d compensation f o r c l a i m a n t ' s r e s u l t i n g h e m o r r h o i d 
c o n d i t i o n i s r e v e r s e d and t h a t p o r t i o n o f SAIF's d e n i a l i s r e i n s t a t e d and up­
h e l d . I n l i e u o f t h e Referee's assessed a t t o r n e y f e e award, c l a i m a n t ' s c o u n s e l 
i s awarded a r e a s o n a b l e assessed f e e f o r s e r v i c e s a t h e a r i n g and on r e v i e w i n 
t h e amount o f $1,500, t o be p a i d by SAIF. The remainder o f t h e o r d e r i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CAROL C. JAURON, Claimant 
WCB Case No. 90-10095 

ORDER ON REVIEW 
I v a n M. Karmel, Claimant A t t o r n e y 

Thomas J. C a s t l e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r h er h y p e r t e n s i o n con­
d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 

The R eferee c o n c l u d e d t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m was a 
c l a i m f o r a worsened p r e e x i s t i n g h y p e r t e n s i o n c o n d i t i o n . The Re f e r e e f u r t h e r 
c o n c l u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t employment c o n d i t i o n s were t h e 
maj o r c o n t r i b u t i n g cause o f t h e worsening o f her h y p e r t e n s i o n . 

On r e v i e w , c l a i m a n t contends t h a t her o c c u p a t i o n a l d i s e a s e c l a i m i s com­
pe n s a b l e under s e v e r a l a l t e r n a t i v e t h e o r i e s . C l a i m a n t f i r s t c l a i m s t h a t she has 
a p s y c h o l o g i c a l c o n d i t i o n w h i c h arose o u t o f t h e course o f her employment. 
A l t e r n a t i v e l y , c l a i m a n t contends t h a t her menta l s t r e s s i s compensable as an 
o c c u p a t i o n a l d i s e a s e . F i n a l l y , c l a i m a n t contends t h a t h er h y p e r t e n s i o n and d i a ­
b e t e s c o n d i t i o n s a r e compensable as p h y s i c a l c o n d i t i o n s a r i s i n g f r o m s t r e s s a t 
work. On r e v i e w , we address each of c l a i m a n t ' s t h e o r i e s s e p a r a t e l y . 

P s y c h o l o g i c a l c o n d i t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t d i d n o t s u f f e r from a d i a g n o s a b l e men­
t a l d i s o r d e r , as c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. B r o o k h a r t , M.D., i n a d d i t i o n 
t o i n d e p e n d e n t m e d i c a l examiners Drs. K l e i n and Turco, have a l l agreed t h a t 
c l a i m a n t does n o t s u f f e r from a d i a g n o s a b l e mental d i s o r d e r . 

On r e v i e w , c l a i m a n t argues t h a t Dr. O k u l i t c h , Ph.D., who t r e a t e d h er f o l ­
l o w i n g t h e 1988 a u t o a c c i d e n t , has diagnosed an e m o t i o n a l d i s o r d e r . On January 
29, 1991, Dr. O k u l i t c h r e p o r t e d t h a t he d i s a g r e e d w i t h Dr. Turco's o p i n i o n t h a t 
t h e r e was no i n d i c a t i o n o f a d i a g n o s a b l e p s y c h o l o g i c a l c o n d i t i o n . Dr. O k u l i t c h 
d i a g n o s e d c l a i m a n t ' s c o n d i t i o n as t r a u m a t i c s t r e s s d i s o r d e r . 

Dr. O k u l i t c h s t a t e d t h a t c l a i m a n t and her coworkers were under a g e n e r a l 
l e v e l o f t e n s i o n f r o m t h e n a t u r e o f t h e j o b . A d d i t i o n a l l y , he r e p o r t e d t h a t , i n 
c l a i m a n t ' s case, t h e s i t u a t i o n was exa c e r b a t e d by a n o n s u p p o r t i v e s u p e r v i s o r . 
He o p i n e d t h a t t h e n a t u r e o f c l a i m a n t ' s j o b r e q u i r e d c o n s i s t e n c y and r e a s s u r a n c e 
f r o m h e r immediate s u p e r v i s o r and he b e l i e v e d t h a t c l a i m a n t c o u l d r e t u r n t o work 
i f she were t o have a d i f f e r e n t s u p e r v i s o r . 

We c o n c l u d e t h a t , even i f c l a i m a n t has a menta l o r e m o t i o n a l d i s o r d e r 
w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community, she has 
n e v e r t h e l e s s f a i l e d t o e s t a b l i s h c o m p e n s a b i l i t y o f her c o n d i t i o n p u r s u a n t t o ORS 
656.802. We have adopted t h e Referee's f i n d i n g s t h a t c l a i m a n t ' s problems a t 
work a r o s e f r o m h e r i n t e r a c t i o n w i t h C a r o l Smith. However, t h e Re f e r e e a l s o 
f o u n d t h a t C a r o l Smith d i d n o t d i r e c t l y s u p e r v i s e c l a i m a n t , and some o f t h e 
s u p e r v i s i o n a t t r i b u t e d t o Smith was a c t u a l l y due t o a c t i o n s o r recommendations 
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made by Laura F l y n n , c l a i m a n t ' s immediate s u p e r v i s o r . We a l s o agree w i t h t h e 
R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t m i s t a k e n l y m i s p e r c e i v e d such a c t i o n s and be­
l i e v e d t h a t t h e y were p a r t o f a v e n d e t t a c a r r i e d o u t by C a r o l S m i t h . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e s i t u a t i o n a l l e g e d by c l a i m ­
a n t d i d n o t e x i s t i n a r e a l and o b j e c t i v e sense. Moreover, Dr. O k u l i t c h and Dr. 
B r o o k h a r t r e l i e d upon c l a i m a n t ' s v e r s i o n o f e v e n t s i n a r r i v i n g a t t h e i r o p i n i o n 
t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was due t o a n o n s u p p o r t i v e s u p e r v i s o r . 
See e.g. L e s l i e G. Brooks, 43 Van N a t t a 1834 (1991). A c c o r d i n g l y , we c o n c l u d e 
t h a t t h e m e d i c a l o p i n i o n s o f Drs. B r o o k h a r t and O k u l i t c h a r e i n s u f f i c i e n t t o 
s u p p o r t a f i n d i n g t h a t r e a l , o b j e c t i v e l y s t r e s s f u l e v e n t s a t work were t h e major 
cause o f c l a i m a n t ' s m e n t a l d i s o r d e r . Claimant has n o t p r o v e n by c l e a r and con­
v i n c i n g e v i d e n c e t h a t w o r k - r e l a t e d s t r e s s o r s are t h e major cause o f h e r psycho­
l o g i c a l c o n d i t i o n . 

M e n t a l s t r e s s 

C l a i m a n t contends t h a t she has e s t a b l i s h e d t h a t she has a w o r k - r e l a t e d 
s t r e s s c o n d i t i o n , as diagnosed by Dr. B r o o k h a r t and Dr. K l e i n . We d i s a g r e e . 

We have p r e v i o u s l y concluded t h a t " s t r e s s , " i n and o f i t s e l f , i s n o t a 
c o n d i t i o n w h i c h i s g e n e r a l l y r e c o g n i z e d as a m e n t a l d i s o r d e r . See Ronald V. 
D i c k s o n , 42 Van N a t t a 1102 (1990) a f f ' d 108 Or App 499 ( 1 9 9 1 ) ; Sharon S c h e t t l e r , 
42 Van N a t t a 2540 ( 1 9 9 0 ) . A c c o r d i n g l y , a l t h o u g h Drs. B r o o k h a r t and K l e i n n o t e d 
c l a i m a n t ' s symptoms o f s t r e s s , we do n o t f i n d t h a t such r e p o r t s c o n s t i t u t e a 
d i a g n o s i s r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community. 

H y p e r t e n s i o n / d i a b e t e s 

C l a i m a n t a l s o argues t h a t her h y p e r t e n s i o n and d i a b e t e s c o n d i t i o n s a r e 
compensable as t h e c o n d i t i o n s were worsened by w o r k - r e l a t e d s t r e s s . 

I n Ronald V. D i c k s o n , supra, we concluded t h a t p h y s i c a l c o n d i t i o n s r e s u l t ­
i n g f r o m w o r k - r e l a t e d " s t r e s s " are n o t compensable u n l e s s a m e n t a l d i s o r d e r has 
been d i a g n o s e d as t h e u n d e r l y i n g c o n d i t i o n . We have above c o n c l u d e d t h a t c l a i m ­
a n t ' s symptoms o f s t r e s s do n o t c o n s t i t u t e a d i a g n o s i s g e n e r a l l y r e c o g n i z e d i n 
t h e p s y c h o l o g i c a l o r m e d i c a l community. Moreover, we c o n c l u d e d t h a t , even i f 
Dr. O k u l i t c h ' s r e p o r t were c o n s t r u e d as a d i a g n o s i s o f a p s y c h o l o g i c a l c o n d i ­
t i o n , c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t t h e p a r t i c u l a r employment c o n d i t i o n s 
w h i c h p r o d u c e d her worsened h y p e r t e n s i o n and d i a b e t e s c o n d i t i o n s were r e a l , ob­
j e c t i v e l y s t r e s s f u l c o n d i t i o n s . Thus, we conclude t h a t c l a i m a n t has f a i l e d t o 
meet t h e r e q u i s i t e s o f ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) . A c c o r d i n g l y , t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 8, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
EFREN G. QUINTERO, Claimant 

WCB Case Nos. 90-11774, 90-11773 & 90-11772 
ORDER ON REVIEW 

Robert E. Nelson, Claimant A t t o r n e y 
J e f f Gerner ( S a i f ) , Defense A t t o r n e y 
L a r r y Dawson, PC, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Peterson's o r d e r w h i c h : (1) u p h e l d 
O l d Homeplace Nursery/SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s ­
ease c l a i m f o r a low back c o n d i t i o n ; (2) upheld Old Homeplace Nursery/SAIF Cor­
p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; and 
(3) u p h e l d Don Schmidt Nu r s e r y / C o u n t r y Companies' d e n i a l o f c l a i m a n t ' s low back 
c o n d i t i o n . Don Schmidt Nursery/Country Companies have moved t o s t r i k e c l a i m ­
a n t ' s a p p e l l a n t ' s b r i e f as u n t i m e l y . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , 
r e s p o n s i b i l i t y , a g g r a v a t i o n and mo t i o n t o s t r i k e . We deny t h e m o t i o n t o s t r i k e 
and a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t except f o r t h e f i n d i n g t h a t c l a i m ­
a n t has had low back p a i n s i n c e a 1977 f a l l f rom a f r u i t t r e e and e x c e p t f o r t h e 
l a s t two sentences o f t h e Referee's f i n d i n g s . 

CONCLUSIONS OF LAW AND OPINION 
M o t i o n t o S t r i k e 

Don Schmidt N u r s e r y / C o u n t r y Companies moves t h a t we s t r i k e c l a i m a n t ' s 
b r i e f on t h e b a s i s t h a t i t was n o t t i m e l y f i l e d . We d i s a g r e e . An a t t o r n e y ' s 
c e r t i f i c a t e t h a t a t h i n g was d e p o s i t e d i n t h e m a i l on a s t a t e d d a t e i s p r o o f o f 
m a i l i n g on t h a t d a t e . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( c ) . C l a i m a n t ' s a p p e l l a n t ' s b r i e f was 
m a i l e d by c e r t i f i e d m a i l on t h e d a t e i t was due. T h e r e f o r e , we c o n c l u d e t h a t 
t h e a p p e l l a n t ' s b r i e f was t i m e l y m a i l e d . The mo t i o n t o s t r i k e c l a i m a n t ' s a p p e l ­
l a n t ' s b r i e f i s d e n i e d . 

A p p l i c a b l e Law 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was 
convened a f t e r J u l y 1, 1990, h i s c l a i m i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i ­
s i o n s t o t h e Workers' Compensation A c t . See I d a M. Walker, 43 Van N a t t a 1402 
( 1 9 9 1 ) . 

C o m p e n s a b i l i t y o f O c c u p a t i o n a l Disease Claim 

The R eferee concl u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h e e x i s t e n c e o f 
an o c c u p a t i o n a l d i s e a s e o r a worsening o f a p r e e x i s t i n g d i s e a s e by m e d i c a l e v i ­
dence s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.802. We agree. 

Dr. Aversano o p i n e d t h a t a l t h o u g h t h e p r e c i p i t a t i n g cause o f c l a i m a n t ' s 
c u r r e n t back c o n d i t i o n was t h e 1979 i n j u r y , t h e major c o n t r i b u t i n g cause o f 
c l a i m a n t ' s c u r r e n t back c o n d i t i o n i s t h e heavy manual l a b o r c l a i m a n t has p e r ­
formed h i s e n t i r e l i f e w h i c h has caused a p r o g r e s s i v e d e g e n e r a t i v e c o n d i t i o n i n 
c l a i m a n t ' s back. We f i n d Dr. Aversano's o p i n i o n t h a t c l a i m a n t s u f f e r e d f r o m an 
o c c u p a t i o n a l d i s e a s e u n p e r s u a s i v e f o r two reasons. F i r s t , t h e r e i s no e v i d e n c e 
t h a t c l a i m a n t s u f f e r s from a d e g e n e r a t i v e c o n d i t i o n as Dr. Aversano b e l i e v e d . 
X-rays showed no s i g n o f a d e g e n e r a t i v e c o n d i t i o n and Dr. C o l e t t i p e r s u a s i v e l y 
o p i n e d t h a t t h e r e i s no b a s i s f o r c o n c l u d i n g t h a t c l a i m a n t has d e g e n e r a t i v e d i s c 
d i s e a s e . 
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Second, i t i s c l e a r t h a t Dr. Aversano b e l i e v e d t h a t c l a i m a n t ' s f i r s t low 
back i n j u r y was h i s compensable 1979 i n j u r y . (Ex. 2 4 ) . Dr. Aversano was appar­
e n t l y n o t i n f o r m e d o f c l a i m a n t ' s 1977 low back i n j u r y i n w h i c h a sack o f f r u i t 
f e l l on t o p o f him a f t e r he f e l l s i x t o t e n f e e t from a t r e e . We do n o t f i n d 
Dr. Aversano's o p i n i o n , which i s based on an i n c o r r e c t h i s t o r y , t o be p e r s u a ­
s i v e . M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473, 476 ( 1 9 7 7 ) . 

Dr. Megyesi, c h i r o p r a c t o r , a l s o o p i n e d t h a t c l a i m a n t had s u s t a i n e d an 
o c c u p a t i o n a l d i s e a s e . Dr. Megyesi based h i s o p i n i o n , i n p a r t , on h i s e r r o n e o u s 
b e l i e f t h a t c l a i m a n t s u f f e r s from d e g e n e r a t i v e d i s c d i s e a s e . We c o n c l u d e t h a t 
c l a i m a n t has n o t p r o v e n t h a t he s u f f e r s from an o c c u p a t i o n a l d i s e a s e . 

C o m p e n s a b i l i t y o f " A g g r a v a t i o n " Claim A g a i n s t Old Homeplace N u r s e r y 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a 
worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement 
o f compensation. ORS 656.273(1). To prove a worsened c o n d i t i o n , c l a i m a n t must 
show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n d i m i n ­
i s h e d e a r n i n g c a p a c i t y . Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas, 41 
Van N a t t a 22 (1989) r e v ' d on o t h e r grounds Lucas v. C l a r k , 106 Or App 687 
( 1 9 9 1 ) . F u r t h e r , t h e worsened c o n d i t i o n must be e s t a b l i s h e d by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

We adopt t h e Referee's f i n d i n g t h a t c l a i m a n t has p r o v e n a worsened low 
back c o n d i t i o n w h i c h i s s u p p o r t e d by o b j e c t i v e f i n d i n g s (a CT s c a n ) . 

We a l s o agree w i t h and adopt t h e R e f e r e e ' s " c o n c l u s i o n t h a t no m e d i c a l 
o p i n i o n r e l a t e s c l a i m a n t ' s worsened low back c o n d i t i o n t o t h e May 8, 1987 i n j u r y 
a t Homeplace N u r s e r y . T h e r e f o r e , we conclude t h a t c l a i m a n t has n o t p r o v e n a 
compensable a g g r a v a t i o n o f h i s 1987 low back i n j u r y . 

C o m p e n s a b i l i t y o f " A g g r a v a t i o n " Claim A g a i n s t Don Schmidt N u r s e r y 

The R e f e r e e fo u n d c l a i m a n t n o t c r e d i b l e based on t h e h i s t o r y c l a i m a n t gave 
t o Dr. Mandiberg. T h e r e f o r e , he u p h e l d Don Schmidt's d e n i a l . 

Dr. Mandiberg i n d i c a t e s i n h i s h i s t o r y t h a t c l a i m a n t had had low back p a i n 
e v e r s i n c e t h e 1977 i n j u r y where he f e l l from a f r u i t t r e e w i t h h i s b a s k e t o f 
f r u i t l a n d i n g on t o p o f him. When, as here, a c r e d i b i l i t y f i n d i n g i s n o t based 
on demeanor, we a r e i n as good a p o s i t i o n as was t h e Referee t o e v a l u a t e a w i t ­
ness' t r u t h f u l n e s s and r e l i a b i l i t y . See C o a s t a l Farm Supply v. H u l t b e r g , 84 Or 
App 282, 285 ( 1 9 8 7 ) . A f t e r r e v i e w i n g t h e r e c o r d we do n o t agree w i t h t h e Ref­
er e e ' s c r e d i b i l i t y d e t e r m i n a t i o n and h i s c o n c l u s i o n based on t h a t d e t e r m i n a t i o n . 
Only Dr. Mandiberg's h i s t o r y i n d i c a t e s t h a t c l a i m a n t has had p a i n i n h i s back 
s i n c e 1977. I n l i g h t o f o t h e r m e d i c a l evidence i n t h e r e c o r d , we do n o t f i n d 
t h e h i s t o r y r e c i t e d i n Mandiberg's r e p o r t t o be damaging t o c l a i m a n t ' s c r e d i b i l ­
i t y and f a t a l t o h i s c l a i m . 

S e v e r a l m e d i c a l o p i n i o n s connect c l a i m a n t ' s c u r r e n t back c o n d i t i o n w i t h 
h i s 1979 compensable i n j u r y a t Don Schmidt Nursery. Dr. F u l l e r , o r t h o p e d i c s u r ­
geon, and Dr. P e t e r s o n , n e u r o l o g i s t , o p i n e d t h a t c l a i m a n t " p r o b a b l y s u s t a i n e d a 
m a j o r i n j u r y i n 1979 and t h a t t h i s has f o l l o w e d t h e n a t u r a l h i s t o r y o f such con­
d i t i o n s w i t h slow a g g r a v a t i o n over t h e y e a r s . Undoubtedly, r e p e t i t i v e b e n d i n g 
and l i f t i n g have c o n t r i b u t e d t o t h i s c o n d i t i o n over t h e y e a r s i n h i s v a r i o u s 
j o b s , b u t s t i l l t h e major p a r t would appear t o be h i s i n i t i a l i n j u r y f r o m w h i c h 
he never f u l l y r e c o v e r e d and from which he always complained o f back p a i n . " We 
f i n d t h e o p i n i o n o f Dr. F u l l e r and Dr. Peterson t o be w e l l reasoned and based on 
c o m p l e t e i n f o r m a t i o n . We, t h e r e f o r e , f i n d i t p e r s u a s i v e . Somers v. SAIF, 77 Or 
App 259 ( 1 9 8 6 ) . 
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Dr. Aversano, o s t e o p a t h i c p h y s i c i a n , a l s o p o i n t e d t o c l a i m a n t ' s 1979 i n ­
j u r y . He o p i n e d t h a t c l a i m a n t f i r s t i n j u r e d h i s back s i g n i f i c a n t l y i n 1979. He 
f u r t h e r o p i n e d t h a t t h e heavy manual l a b o r c l a i m a n t has done a l l o f h i s l i f e l e d 
t o a p r o g r e s s i v e d e g e n e r a t i v e c o n d i t i o n i n an a l r e a d y weakened back. 

Dr. C o l e t t i o f M e d i c a l C o n s u l t a n t s N o r t h w e s t , a s p e c i a l i s t i n o r t h o p e d i c s , 
a l s o o p i n e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s p r i m a r i l y t h e r e s u l t o f t h e 
1979 i n j u r y . (Ex 35C). 

Dr. Megyesi a l s o o p i n e d t h a t t h e p r e c i p i t a t i n g cause o f c l a i m a n t ' s problem 
was t h e 1979 i n j u r y . 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has e s t a b l i s h e d t h a t c l a i m a n t ' s c u r r e n t 
low back c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s 1979 i n j u r y . We n o t e t h a t c l a i m ­
a n t ' s a g g r a v a t i o n r i g h t s w i t h r e g a r d t o t h e 1979 compensable i n j u r y have e x p i r ­
ed. T h e r e f o r e , h i s a g g r a v a t i o n c l a i m i s s u b j e c t t o our "own m o t i o n " j u r i s d i c ­
t i o n . ORS 65 6 . 2 7 8 ( 1 ) . 

A t t o r n e y Fees 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g on t h e 
c o m p e n s a b i l i t y / a g g r a v a t i o n i s s u e . ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c ­
t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t 
a r e a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g 
and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $2,750, t o be p a i d by Coun­
t r y Companies. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by a p p e l l a n t ' s b r i e f ) , t h e c o m p l e x i t y 
o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 1 1 , 1991 i s a f f i r m e d i n p a r t and r e ­
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h u p h e l d C o u n t r y Compa­
n i e s ' d e n i a l i s r e v e r s e d . Country Companies d e n i a l i s s e t a s i d e and t h e c l a i m 
i s remanded t o C o u n t r y Companies f o r p r o c e s s i n g a c c o r d i n g t o law. The remainder 
o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . For s e r v i c e s a t h e a r i n g and on r e v i e w con­
c e r n i n g t h e a g g r a v a t i o n i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r ­
ney f e e o f $2,750, p a y a b l e by Country Companies. 
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I n t h e M a t t e r o f t h e Compensation o f 
PATRICK E. RILEY, Claimant 

WCB Case No. 90-15318 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r w h i c h : 
(1) f o u n d t h a t t h e H e a rings D i v i s i o n had j u r i s d i c t i o n o v e r a d i s p u t e c o n c e r n i n g 
t h e i n t e r p r e t a t i o n o f a S t i p u l a t e d . O r d e r ; (2) s e t a s i d e a "de f a c t o " d e n i a l o f 
t r e a t m e n t by a p s y c h o l o g i s t ; and (3) awarded an assessed a t t o r n e y f e e w i t h r e ­
s p e c t t o t h e d e n i a l o f m e d i c a l s e r v i c e s . On r e v i e w , t h e i s s u e s a r e j u r i s d i c ­
t i o n , m e d i c a l s e r v i c e s and a t t o r n e y f e e s . We a f f i r m . 



282 P a t r i c k E. R i l e y , 44 Van N a t t a 281 (1992) 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e l i t i ­
g a t i o n " s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , 
t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s gen­
e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 
1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h 
t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 
Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we analy z e t h i s m a t t e r under t h e Workers' 
Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

J u r i s d i c t i o n 

The R e f e r e e fo u n d t h a t t h e Hearings D i v i s i o n had j u r i s d i c t i o n o v e r t h e 
q u e s t i o n o f c l a i m a n t ' s e n t i t l e m e n t t o m e d i c a l s e r v i c e s because he f o u n d t h a t : 
(1) t h e p r o v i s i o n s o f ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) , c o n c e r n i n g p a l l i a t i v e c a r e , d i d n o t 
p r o v i d e c l a i m a n t w i t h a pro c e d u r e f o r r e s o l v i n g a d i s p u t e c o n c e r n i n g t h a t c a r e ; 
and (2) t h e p r o v i s i o n s o f ORS 6 5 6 . 3 2 7 ( 1 ) ( a ) , c o n c e r n i n g c e r t a i n m e d i c a l s e r v i c e s 
d i s p u t e s , were p e r m i s s i v e r a t h e r t h a n mandatory. The Referee a l s o f o u n d t h a t 
t h e t r e a t m e n t by Dr. B a l l e r i n g , a p s y c h o l o g i s t , was r e a s o n a b l e and nec e s s a r y . 
A l t h o u g h we agree t h a t t h e Hearings D i v i s i o n has j u r i s d i c t i o n , we do so f o r d i f ­
f e r e n t r e a s o n s . F u r t h e r m o r e , we f i n d t h a t t h e i s s u e o f t h e r e a s o n a b l e n e s s and 
n e c e s s i t y o f t h e p s y c h o l o g i s t ' s s e s s i o n s was n o t r a i s e d by t h e p a r t i e s and need 
n o t be addressed i n t h i s case. 

P u r s u a n t t o ORS 65 6 . 7 0 4 ( 3 ) 1 , " m a t t e r s c o n c e r n i n g a c l a i m " do n o t i n c l u d e 
any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r fees f o r w h i c h a r e s o l u t i o n p r o c e d u r e 
i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. The employer argues t h a t ORS 656.327 
p r o v i d e s a p r o c e d u r e f o r t h e r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e 
i n j u r e d w o r k e r c o n c e r n i n g m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p ­
p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e p e r f o r m a n c e o f 
m e d i c a l s e r v i c e s . " Thus, t h e employer argues, t h e H e a r i n g s D i v i s i o n l a c k s 
j u r i s d i c t i o n i n t h i s case. 

We would agree w i t h t h e employer's argument i f e i t h e r t h e employer o r 
c l a i m a n t had made such a l l e g a t i o n s about t h e p s y c h o t h e r a p y t r e a t m e n t s p r o v i d e d 
by Dr. B a l l e r i n g . See S t a n l e y Meyers, 43 Van N a t t a 2643 ( 1 9 9 1 ) . However, n e i ­
t h e r t h e employer nor c l a i m a n t a l l e g e d t h a t Dr. B a l l e r i n g ' s p s y c h o t h e r a p y t r e a t ­
ments were " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e ­
g a r d i n g t h e p e r f o r m a n c e o f m e d i c a l s e r v i c e s . " 

ORS 656.704(3) p r o v i d e s : 

"For t h e purpose o f d e t e r m i n i n g t h e r e s p e c t i v e a u t h o r i t y o f 
t h e d i r e c t o r and t h e board t o conduct h e a r i n g s , i n v e s t i g a t i o n s and 
o t h e r p r o c e e d i n g s under ORS 656.001 t o 656.794, and f o r d e t e r m i n i n g 
t h e p r o c e d u r e f o r t h e conduct and r e v i e w t h e r e o f , m a t t e r s c o n c e r n i n g 
a c l a i m under ORS 656.001 t o 656.794 a re t h o s e m a t t e r s i n w h i c h a 
w o r k e r ' s r i g h t t o r e c e i v e compensation, o r t h e amount t h e r e o f , a r e 
d i r e c t l y i n i s s u e . However, such m a t t e r s do n o t i n c l u d e any p r o ­
c e e d i n g f o r r e s o l v i n g a d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r f e e s 
f o r w h i c h a p r o c e d u r e i s o t h e r w i s e p r o v i d e d i n t h i s c h a p t e r . " 
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R a t h e r t h a n d i s p u t i n g t h e reasonableness o r a p p r o p r i a t e n e s s o f t h e t r e a t ­
ment p r o v i d e d by Dr. B a l l e r i n g , t h e employer argues, b o t h a t h e a r i n g and on r e ­
v i e w , s o l e l y t h a t t h e p s y c h o t h e r a p y p r o v i d e d by Dr. B a l l e r i n g , a p s y c h o l o g i s t , 
i s n o t compensable under t h e p l a i n terms o f t h e S t i p u l a t e d Order. Thus, t h e 
i s s u e h e r e concerns t h e meaning and a p p r o p r i a t e a p p l i c a t i o n o f a s t i p u l a t e d 
o r d e r , i . e . , an enforcement d i s p u t e . The Board, and t h u s t h e H e a r i n g s D i v i s i o n , 
has j u r i s d i c t i o n t o e n f o r c e s e t t l e m e n t s t i p u l a t i o n s . See K e v i n A. Haines, 43 
Van N a t t a 1041 ( 1 9 9 1 ) . 

I n H a i n e s , we f o u n d t h a t , i n r e g a r d t o v o c a t i o n a l a s s i s t a n c e , "where a 
w o r k e r and an i n s u r e r , o r s e l f - i n s u r e d employer, e n t e r i n t o a s t i p u l a t i o n 
whereby t h e i n s u r e r w i l l p r o v i d e s p e c i f i e d v o c a t i o n a l s e r v i c e s w i t h o u t r e g a r d t o 
t h e s t a t u t e o r t h e a d m i n i s t r a t i v e r u l e s , a p a r t y s e e k i n g e n forcement o f t h e 
s t i p u l a t i o n need n o t f i r s t a p p l y t o t h e D i r e c t o r f o r a d m i n i s t r a t i v e r e v i e w . " 
K e v i n A. H a i n e s , supra a t 1044. However, i n Haines, t h e s t i p u l a t i o n a u t h o r i z e d 
t h e i n s u r e r t o d i s c o n t i n u e v o c a t i o n a l s e r v i c e s when a p p r o p r i a t e under " t h e r u l e s 
g o v e r n i n g v o c a t i o n a l a s s i s t a n c e . " Because.the d i s p u t e concerned t h e a p p r o p r i a t e 
a p p l i c a t i o n o f t h e D i r e c t o r ' s a d m i n i s t r a t i v e r u l e s , we f o u n d t h a t t h e c l a i m a n t 
c o u l d n o t i n v o k e t h e j u r i s d i c t i o n o f t h e Hearings D i v i s i o n b e f o r e s e e k i n g admin­
i s t r a t i v e r e v i e w by t h e D i r e c t o r , n o t w i t h s t a n d i n g t h a t t h e Board g e n e r a l l y has 
j u r i s d i c t i o n t o e n f o r c e s t i p u l a t e d s e t t l e m e n t s . 

Here, t h e s t i p u l a t e d o r d e r p r o v i d e s t h a t " c l a i m a n t s h a l l t r e a t w i t h a psy­
c h i a t r i s t f o r t h e m e n t a l p o r t i o n o f t h i s c l a i m . " (Ex. 36A-1). U n l i k e i n 
H aines, however, t h e s t i p u l a t i o n i n t h e p r e s e n t case makes no r e f e r e n c e t o any 
s t a t u t e o r a d m i n i s t r a t i v e r u l e . Rather, t h e d i s p u t e s o l e l y c oncerns t h e meaning 
and a p p r o p r i a t e a p p l i c a t i o n o f t h e S t i p u l a t e d Order's t e r m s . There b e i n g no 
p r o c e d u r e o t h e r w i s e p r o v i d e d i n ORS Chapter 656 f o r r e s o l v i n g t h i s d i s p u t e , we 
f i n d t h a t t h e H e a r i n g s D i v i s i o n had j u r i s d i c t i o n t o e n f o r c e t h i s s t i p u l a t i o n . 

M e d i c a l S e r v i c e s 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t t h e c l e a r language o f 
t h e s t i p u l a t i o n does n o t l i m i t c l a i m a n t ' s t r e a t m e n t t o t h a t p r o v i d e d e x c l u s i v e l y 
by a p s y c h i a t r i s t . C l a i m a n t a b i d e d by t h e p r o v i s i o n s o f t h e s t i p u l a t i o n and 
sought t r e a t m e n t f r o m a p s y c h i a t r i s t , Dr. Dixon. Dr. D i x o n p r o v i d e d t r e a t m e n t 
and recommended t h a t c l a i m a n t c o n t i n u e h i s p s y c h o t h e r a p y s e s s i o n s w i t h Dr. 
B a l l e r i n g , a p s y c h o l o g i s t . 

Moreover, t h e employer c i t e s no evidence i n t h e r e c o r d s u p p o r t i n g i t s a r ­
gument t h a t t r e a t m e n t i s l i m i t e d e x c l u s i v e l y t o t h a t p r o v i d e d by a p s y c h i a t r i s t , 
and we can f i n d none. The r e c o r d does not r e v e a l t h e e x i s t e n c e o f any d i s p u t e 
p r i o r t o t h e s t i p u l a t i o n r e g a r d i n g t h e t r e a t m e n t p r o v i d e d by t h e p s y c h o l o g i s t , 
and t h e r e was no d e n i a l o f c o m p e n s a b i l i t y o f t h a t t r e a t m e n t . 

A t t o r n e y Fees a t H e a r i n g 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y an assessed f e e o f $1,900 f o r s e r ­
v i c e s a t h e a r i n g . The employer contends t h a t t h i s award i s e x c e s s i v e . We d i s ­
agree . 

OAR 438-15-010(4) s e t s f o r t h t h e f o l l o w i n g f a c t o r s t o be c o n s i d e r e d i n 
d e t e r m i n i n g a r e a s o n a b l e f e e : (1) t h e t i m e devoted t o t h e case; (2) t h e com­
p l e x i t y o f t h e i s s u e s i n v o l v e d ; (3) t h e v a l u e o f t h e i n t e r e s t i n v o l v e d ; (4) t h e 
s k i l l o f t h e a t t o r n e y ; (5) t h e n a t u r e o f t h e p r o c e e d i n g s ; (6) t h e b e n e f i t 
s e c u r e d f o r t h e r e p r e s e n t e d p a r t y ; (7) t h e r i s k i n a p a r t i c u l a r case t h a t an 
a t t o r n e y ' s e f f o r t s may go uncompensated; and (8) t h e a s s e r t i o n o f f r i v o l o u s 
i s s u e s o r d e f e n s e s . 
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A f t e r r e v i e w o f t h e r e c o r d a t h e a r i n g , and c o n s i d e r i n g t h e above f a c t o r s , 
we c o n c l u d e t h a t t h e Referee's award i s r e a s o n a b l e . I n r e a c h i n g t h i s c o n c l u ­
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and 
t h e r i s k t h a t c o u n s e l ' s e f f o r t s m i g h t go uncompensated. 

A t t o r n e y Fees on Review 

I n a r r i v i n g a t a re a s o n a b l e assessed f e e a t t h e Board l e v e l , we c o n s i d e r 
t h e same f a c t o r s as above. However, we note t h a t a p o r t i o n o f c l a i m a n t ' s coun­
s e l ' s e f f o r t s was expended d e f e n d i n g a g a i n s t t h e employer's e f f o r t t o reduc e t h e 
assessed f e e awarded a t h e a r i n g . No assessed f e e i s pa y a b l e f o r such e f f o r t s . 
S axton v. SAIF, 80 Or App 631 (19 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 
(1 9 8 6 ) . W i t h t h i s i n mind, and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-
0 1 0 ( 4 ) , we c o n c l u d e t h a t a rea s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s coun­
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e j u r i s d i c t i o n and m e d i c a l s e r v i c e s i s s u e s 
i s $1,000. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s s t a t e m e n t 
o f s e r v i c e s and b r i e f ) and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 29, 1991 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e j u r i s d i c t i o n and m e d i c a l s e r v i c e s i s s u e s , c l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $1,000, t o be p a i d by t h e s e l f - i n s u r e d 
e mployer. 

F e b r u a r y 18, 1992 C i t e as 44 Van N a t t a 284 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RUSSELL A. WOLFER, Claimant 

WCB Case No. 90-06471 
ORDER ON REVIEW 

Westmoreland & Shebley, Claimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r t h a t d e c l i n e d t o award a 
c a r r i e r - p a i d a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s i n c o n n e c t i o n w i t h 
t h e p r e - h e a r i n g r e s c i s s i o n o f a l l e g e d de f a c t o p a r t i a l d e n i a l s o f c l a i m s f o r low 
back, r i g h t h i p , r i g h t g a s t r o cnemius and r i g h t s o l e u s muscle s t r a i n s . On r e ­
v i e w , t h e s o l e i s s u e i s a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

The i n s u r e r had n o t i c e o r knowledge o f c l a i m a n t ' s c l a i m f o r r i g h t g a s t r o c ­
nemius and s o l e u s muscle s t r a i n s by May 25, 1990. I t had n o t i c e o r knowledge o f 
c l a i m a n t ' s c l a i m s f o r r i g h t h i p and low back s t r a i n s by August 28, 1990. The 
c l a i m s f o r r i g h t h i p , low back and r i g h t g a s t r o cnemius and s o l e u s muscle s t r a i n s 
were n e i t h e r a c c e p t e d nor d e n i e d w i t h i n 90 days o f t h e i n s u r e r ' s knowledge o f 
them. P u r s u a n t t o a March 27, 1991 S t i p u l a t e d S e t t l e m e n t and Order o f D i s ­
m i s s a l , t h e p a r t i e s agreed t h a t t h e c l a i m s f o r a l l f o u r s t r a i n s had been ac­
ce p t e d p r i o r t o t h e December 3, 1990 h e a r i n g d a t e . 

The h e a r i n g f i r s t convened on June 25, 1990. 
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We n o t e t h a t , e x c e p t f o r t h e March 27, 1991 S t i p u l a t i o n and " e x h i b i t s 1-4 
a t t a c h e d t h e r e t o " r e c e i v e d i n t o evidence by t h e O p i n i o n and Order, no e x h i b i t s 
were f o r m a l l y r e c e i v e d . However, t h e Referee r e f e r r e d t o e v i d e n c e c o n t a i n e d i n 
E x h i b i t s 1-43, 27A, 27B, and 31A-I and t h e p a r t i e s ' arguments r e f e r t o t h e p r e s ­
ence o r absence o f such e v i d e n c e . A l l t h e e x h i b i t s l i s t e d as i n t e n d e d t o be r e ­
c e i v e d a r e i n c l u d e d i n t h e r e c o r d as c e r t i f i e d by t h e Referee t o us under ORS 
65 6 . 2 9 5 ( 3 ) . There a r e no e v i d e n t i a r y o b j e c t i o n s i n t h e r e c o r d . A c c o r d i n g l y , we 
co n c l u d e t h a t t h e Referee i n t e n d e d t o ad m i t , and i m p l i c i t l y d i d a d m i t , a l l ex­
h i b i t s o f f e r e d by t h e p a r t i e s . See N e l l i e M. L e d b e t t e r , 43 Van N a t t a 570, 571 
(1991) . 

T h e r e f o r e , we c o n s i d e r a l l t h e e x h i b i t s as a p a r t o f t h e r e c o r d f o r p u r ­
poses o f o u r r e v i e w . ORS 656.295(5). 

The R e f e r e e f o u n d t h a t , even i f c l a i m a n t ' s low back, r i g h t h i p , g a s t r o c n e ­
mius and s o l e u s muscle s t r a i n s had been c l a i m e d and d e n i e d , c l a i m a n t i s n o t en­
t i t l e d t o an assessed a t t o r n e y f e e because he d i d n o t p r e v a i l on t h e d e n i a l s " i n 
a h e a r i n g b e f o r e a Referee," c i t i n g Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) . 
See f o r m e r ORS 656.386( 1 ) . We d i s a g r e e . 

The Board's Jones d e c i s i o n was i n i t i a l l y a f f i r m e d by t h e C o u r t o f Appeals. 
Jones v. Oregon S t a t e C o r r e c t i o n a l I n s t i t u t i o n , 107 Or App 78 ( 1 9 9 1 ) . However, 
Oregon Laws 1991, c h a p t e r 312, s e c t i o n 1, amended ORS 65 6 . 3 8 6 ( 1 ) , e f f e c t i v e June 
19, 1991 t o p r o v i d e t h a t " [ i ] f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compen­
s a t i o n f o r a c l a i m a n t and a h e a r i n g by a r e f e r e e i s n o t h e l d , a r e a s o n a b l e 
a t t o r n e y f e e s h a l l be a l l o w e d . " S e c t i o n 3 s t a t e s t h a t t h e amendments " a p p l y t o 
a l l c l a i m s f o r w h i c h an o r d e r r e l a t i n g t o t h e i s s u e on wh i c h a t t o r n e y f e e s a r e 
sought has n o t become f i n a l on o r b e f o r e t h e e f f e c t i v e d a t e o f t h i s 1991 A c t , 
r e g a r d l e s s o f t h e d a t e o f i n j u r y . " R e l y i n g on t h e enactment o f Oregon Laws 
1991, c h a p t e r 312, t h e Jones c o u r t r e c o n s i d e r e d i t s e a r l i e r o p i n i o n , r e v e r s e d 
t h e Board's o r d e r , and remanded f o r t h e award o f an a t t o r n e y f e e . Jones v. 
Oregon S t a t e C o r r e c t i o n a l I n s t i t u t i o n , 108 Or App 230 ( 1 9 9 1 ) . 

I n t h e p r e s e n t case, because t h e m a t t e r d i d n o t become f i n a l p r i o r t o t h e 
June 19, 1991 e f f e c t i v e d a t e o f t h e amendments t o ORS 65 6 . 3 8 6 ( 1 ) , t h e amendments 
a r e a p p l i c a b l e . T h e r e f o r e , we proceed t o c o n s i d e r whether c l a i m a n t ' s c o u n s e l ' s 
e f f o r t s were i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t . ORS 
656.386(1) . 

At t h e o u t s e t , we not e t h a t t h e i n s u r e r contends t h a t i t never d e n i e d t h e 
d i s p u t e d c l a i m s . T h e r e f o r e , i t argues t h a t c l a i m a n t i s n o t e n t i t l e d t o an 
a t t o r n e y f e e under ORS 656.386(1), because t h e r e i s no " r e j e c t e d " case. We 
d i s a g r e e . 

Under f o r m e r ORS 656.262(6), t h e i n s u r e r was r e q u i r e d t o a c c e p t o r deny a 
c l a i m w i t h i n 60 days o f n o t i c e o r knowledge o f t h e c l a i m . E f f e c t i v e J u l y 1, 
1990, ORS 656.262(6) was amended t o a l l o w an i n s u r e r 90 days t o a c c e p t o r deny 
t h e c l a i m . See Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 15. The c l a i m i s deemed 
d e n i e d de f a c t o i f t h e i n s u r e r has n e i t h e r accepted nor d e n i e d t h e c l a i m w i t h i n 
t h e a p p l i c a b l e c l a i m p r o c e s s i n g p e r i o d . . Barr v. EBI Companies, 88 Or App 132, 
143 ( 1 9 8 7 ) . 

I n t h e p r e s e n t case, t h e i n s u r e r ' s d a t e stamps e s t a b l i s h t h a t i t had 
knowledge o f c l a i m a n t ' s c l a i m f o r r i g h t g a s t r ocnemius and s o l e u s muscle s t r a i n s 
by May 25, 1990 (see Ex. 2 6 ) , and n o t i c e o f c l a i m a n t ' s c l a i m f o r low back and 
r i g h t h i p s t r a i n s by August 28, 1990 (see Ex. 3 5 ) . On t h i s e v i d e n c e , we 
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c o n c l u d e t h a t c l a i m s were made f o r t h e above mentioned f o u r muscle s t r a i n s . See 
ORS 6 5 6 . 0 0 5 ( 6 ) . There i s no i n d i c a t i o n t h a t t h e i n s u r e r a c c e p t e d o r d e n i e d 
t h e s e c l a i m s p r i o r t o t h e e x p i r a t i o n o f t h e a p p l i c a b l e c l a i m p r o c e s s i n g p e r i o d , 
w hether i t was 60 o r 90 days from n o t i c e o f t h e c l a i m . T h e r e f o r e , t h e c l a i m s 
were d e n i e d de f a c t o and t h e y were " r e j e c t e d " cases w i t h i n t h e meaning o f ORS 
65 6 . 3 8 6 ( 1 ) . 

Moreover, c o n s i d e r i n g c l a i m a n t ' s c o u n s e l ' s e f f o r t s i n s u b m i t t i n g h e a r i n g 
r e q u e s t s c o n c e r n i n g t h e i n s u r e r ' s de f a c t o d e n i a l o f h i s low back and r i g h t h i p 
c l a i m s and i n l i g h t o f h i s coun s e l ' s e f f o r t s i n e l i c i t i n g m e d i c a l r e p o r t s con­
c e r n i n g c l a i m a n t ' s v a r i o u s muscle s t r a i n s and t h e i r r e l a t i o n s h i p s t o h i s work 
a c t i v i t i e s , we co n c l u d e t h a t c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g 
compensation f o r c l a i m a n t t h r o u g h t h e r e s c i s s i o n o f t h e i n s u r e r ' s de f a c t o 
d e n i a l s , even t h o u g h no h e a r i n g was h e l d . T h e r e f o r e , we h o l d t h a t c l a i m a n t i s 
e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e under r e v i s e d ORS 6 5 6 . 3 8 6 ( 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e assessed a t t o r n e y f e e f o r c l a i m ­
a n t ' s c o u n s e l ' s s e r v i c e s p r i o r t o h e a r i n g c o n c e r n i n g t h e de f a c t o d e n i a l s o f h i s 
c l a i m s f o r low back, r i g h t h i p and r i g h t g a s t r ocnemius and s o l e u s muscle s t r a i n s 
i s $1,300, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r ­
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e 
r e c o r d ) , t h e c o m p l e x i t y o f t h e case, and t h e v a l u e t o c l a i m a n t o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 3, 1991 i s r e v e r s e d . C l a i m a n t ' s a t t o r n e y 
i s awarded a r e a s o n a b l e assessed f e e o f $1,300, pa y a b l e by t h e i n s u r e r . 

F e b r u a r y 18, 1992 C i t e as 44 Van N a t t a 286 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN C. WOOD, Claimant 

WCB Case Nos. 88-20635, 89-01336, 89-01337, 89-06777, 89-01338, 89-06778 & 89-
01870 

ORDER ON REVIEW 
Max Rae, Claimant A t t o r n e y 

Scheminske & Lyons, Defense A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

David Fowler ( S a i f ) , Defense A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Emerson's o r d e r , f o r R e f e r e e M i c h a e l 
Johnson, t h a t : (1) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l , on b e h a l f o f A n g e l l 
T r a n s p o r t a t i o n (an a l l e g e d noncomplying e m p l o y e r ) , o f c l a i m a n t ' s c l a i m f o r a 
l e f t s h o u l d e r i n j u r y ; (2) u p h e l d Safeco I n s u r a n c e Company's d e n i a l , on b e h a l f o f 
Camas T r a n s p o r t , o f t h e same i n j u r y ; and (3) up h e l d UAC's d e n i a l , on b e h a l f o f 
R o l l i n s T r a n s p o r t , o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s a c c e p t e d l e f t s h o u l ­
der i n j u r y . I n i t s b r i e f , UAC contends t h a t , i f c l a i m a n t i s exempted f r o m Ore­
gon w o r k e r s ' compensation coverage p u r s u a n t t o ORS 656. 1 2 6 ( 2 ) , c l a i m a n t cannot 
e s t a b l i s h h i s a g g r a v a t i o n c l a i m a g a i n s t UAC's i n s u r e d . On r e v i e w , t h e i s s u e s 
a r e j u r i s d i c t i o n , s u b j e c t i v i t y , c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 
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We adopt t h e Referee's " O p i n i o n and C o n c l u s i o n s " on t h e i s s u e o f j u r i s d i c ­
t i o n , and we add t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t a s s e r t s t h a t s e v e r a l f a c t o r s i n d i c a t e t h a t A n g e l l i s an Oregon 
b u s i n e s s and he was an Oregon s u b j e c t worker a t t h e t i m e o f t h e October 4, 1988 
i n c i d e n t . We agree w i t h c l a i m a n t t h a t t h e r e i s no s i n g l e f a c t o r t h a t d e t e r m i n e s 
w h e t h e r he i s an Oregon worker. See e.g. Power Master, I n c . v. B l a n c h a r d , 103 
Or App 467 ( 1 9 9 0 ) . However, we f i n d t h a t t h e Referee based h i s c o n c l u s i o n upon 
t h e f a c t t h a t A n g e l l T r a n s p o r t , a l t h o u g h t i e d t o an Oregon company t h r o u g h v a r i ­
ous b r o k e r a g e and management agreements, e x i s t e d as a s e p a r a t e Washington c o r p o ­
r a t i o n w i t h a s s e t s , l i a b i l i t i e s and management s e p a r a t e f r o m t h e Oregon company. 
We agree w i t h t h e Referee t h a t A n g e l l i s a s e p a r a t e , Washington c o r p o r a t i o n . 

Moreover, t h e c o u r t i n Power Master noted t h a t i t had p r e v i o u s l y r e i t e r ­
a t e d t h a t t h e "key i n q u i r y " under ORS 656.126(1) i s t h e e x t e n t t o w h i c h t h e 
c l a i m a n t ' s work o u t s i d e t h e s t a t e i s temporary. Power Master, I n c . , s u p r a ; 
Hobson v. Ore D r e s s i n g , I n c . , 87 Or App 397, 400 r e v den 304 Or 437 ( 1 9 8 7 ) . I n 
Power Ma s t e r , t h e c o u r t found t h a t a worker's t r i p s t o Washington were i n c i d e n ­
t a l and c l a i m a n t ' s p r i n c i p a l work c o n t i n u e d t o be i n Oregon f o r h i s Oregon c o r ­
p o r a t e employer. A c c o r d i n g l y , t h e c o u r t concluded t h a t t h e c l a i m a n t remained an 
Oregon employee f o r purposes o f ORS 656.126(1). 
Power M a s t e r , supra. 

I n t h e p r e s e n t case, however, t h e Referee c o n c l u d e d t h a t , a l t h o u g h c l a i m ­
a n t was i n Oregon a t t h e t i m e he r e p o r t e d a w o r s e n i n g o f h i s symptoms, t h e 
m a j o r i t y o f c l a i m a n t ' s work was o u t s i d e o f t h e s t a t e . The Re f e r e e s p e c i f i c a l l y 
f o u n d , and we agree, t h a t c l a i m a n t was o n l y t e m p o r a r i l y i n Oregon d o i n g work f o r 
t h e employer. 

A c c o r d i n g l y , we conclu d e t h a t , a l t h o u g h c l a i m a n t was an Oregon r e s i d e n t , 
t h e m a j o r i t y o f h i s work as a t r u c k d r i v e r was pe r f o r m e d i n t h e s t a t e s o f Wash­
i n g t o n and C a l i f o r n i a f o r a Washington s t a t e c o r p o r a t i o n . There i s no e v i d e n c e 
t h a t h i s work w i t h i n t h e s t a t e o f Oregon was a n y t h i n g more t h a n t e m p o r a r y . We 
t h e r e f o r e agree w i t h t h e Referee t h a t , as a "worker f r o m a n o t h e r s t a t e " tempo­
r a r i l y w o r k i n g i n Oregon, c l a i m a n t i s exempted f r o m coverage under Oregon's 
w o r k e r s ' compensation law by ORS 656.126(2). 

S u b j e c t i v i t y 

We a f f i r m t h e Referee on t h e i s s u e o f s u b j e c t i v i t y . 

C o m p e n s a b i l i t y 

C l a i m a n t a l t e r n a t i v e l y contends t h a t UAC, on b e h a l f o f R o l l i n s T r a n s p o r t , 
i s r e s p o n s i b l e f o r h i s c u r r e n t l e f t s h o u l d e r c o n d i t i o n . UAC argues t h a t , i f we 
u p h o l d t h e R e f e r e e ' s f i n d i n g t h a t c l a i m a n t i s exempted f r o m Oregon w o r k e r s ' com­
p e n s a t i o n coverage p u r s u a n t t o ORS 656.126(2), t h e n c l a i m a n t i s p r e c l u d e d f r o m 
e s t a b l i s h i n g an a g g r a v a t i o n c l a i m under ORS 656.273. We d i s a g r e e w i t h UAC's 
c o n t e n t i o n . 

I n M i v i l l e v. SAIF, 76 Or App 603 (198 5 ) , t h e c l a i m a n t was a w o r k e r w i t h 
an a c c e p t e d Oregon i n j u r y who s u f f e r e d a worsening w h i l e w o r k i n g f o r an o u t - o f -
s t a t e employer. The c o u r t concluded t h a t , i f a c l a i m a n t f i l e s an o u t - o f - s t a t e 
c l a i m and no compensation i s awarded, t h e n t h e c l a i m a n t i s e n t i t l e d t o Oregon 
compensation i f t h e m e d i c a l evidence shows t h a t t h e o r i g i n a l Oregon i n j u r y 
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m a t e r i a l l y c o n t r i b u t e d i n d e p e n d e n t l y t o t h e p r e s e n t d i s a b i l i t y . M i v i l l e v. 
SAIF, s u p r a . 

I n t h e p r e s e n t case, c l a i m a n t f i l e d a Washington c l a i m b u t r e c e i v e d no 
compensation. However, t h e Referee found, and we agree, t h a t c l a i m a n t has n o t 
e s t a b l i s h e d t h a t h i s 1987 i n j u r y w i t h UAC's i n s u r e d m a t e r i a l l y c o n t r i b u t e d t o 
h i s p r e s e n t l e f t s h o u l d e r c o n d i t i o n . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e on t h i s 
i s s u e o f c o m p e n s a b i l i t y . 

R e s p o n s i b i l i t y 

We have above found t h a t c l a i m a n t has not e s t a b l i s h e d a compensable c l a i m 
a g a i n s t UAC. Moreover, we have f u r t h e r found t h a t A n g e l l T r a n s p o r t i s exempt 
f r o m Oregon w o r k e r s ' compensation laws and c l a i m a n t was n o t a s u b j e c t w o r k e r o f 
Camas T r a n s p o r t . A c c o r d i n g l y , we do not reach t h e i s s u e o f r e s p o n s i b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 23, 1990 i s a f f i r m e d . 

F e b r u a r y 19, 1992 C i t e as 44 Van N a t t a 288 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
OSCAR L. COMPTON, Claimant 

WCB Case No. TP-91025 
THIRD PARTY DISTRIBUTION ORDER 

H o l l a n d e r & Lebenbaum, Cla i m a n t A t t o r n e y s 
W i l l i a m E. B r i c k e y ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n , as a p a y i n g agency, has p e t i t i o n e d t h e Board t o r e ­
s o l v e a d i s p u t e c o n c e r n i n g whether SAIF i s e n t i t l e d t o a share o f a judgment 
c l a i m a n t has r e c o v e r e d stemming from i n j u r i e s she s u s t a i n e d as a r e s u l t o f a 
n o n - w o r k - r e l a t e d motor v e h i c l e a c c i d e n t which o c c u r r e d w h i l e c l a i m a n t ' s compens­
a b l e i n j u r y c l a i m was i n open s t a t u s . Contending t h a t no p o r t i o n o f t h e j u d g ­
ment was g r a n t e d f o r d i s a b i l i t y o r m e d i c a l expenses r e s u l t i n g f r o m t h e compens­
a b l e i n j u r y , c l a i m a n t a s s e r t s t h a t SAIF i s n o t e n t i t l e d t o a shar e o f t h e r e c o v ­
e r y . We agree w i t h c l a i m a n t ' s c o n t e n t i o n s . 

FINDINGS OF FACT 

On August 18, 1987, w h i l e p e r f o r m i n g h i s work a c t i v i t i e s as a b u i l d i n g 
washer, c l a i m a n t f e l l f rom a s c a f f o l d i n g 8 t o 8 1/2 f e e t t o t h e ground. C l a i m ­
a n t sought emergency room t r e a t m e n t . X-rays r e v e a l e d f r a c t u r e s t o t h e r i g h t 
f i f t h and s e v e n t h r i b s as w e l l as a segmental f r a c t u r e o f t h e r i g h t c l a v i c l e . 
C l a i m a n t was h o s p i t a l i z e d from August 18, 1987 t o August 23, 1987 as a r e s u l t o f 
t h e s e i n j u r i e s . 

On October 19, 1987, SAIF, t h e employer's i n s u r e r , a c c e p t e d c l a i m a n t ' s i n ­
j u r y c l a i m . I n mid-October 1987, c l a i m a n t began t r e a t i n g w i t h Dr. Powers, c h i ­
r o p r a c t o r , who had t r e a t e d c l a i m a n t p r i o r t o t h e i n j u r y f o r low back p a i n . 
C l a i m a n t d i d n o t r e t u r n t o work f o l l o w i n g t h e i n j u r y and c o n t i n u e d t r e a t m e n t 
w i t h Dr. Powers. 

I n March 1988, c l a i m a n t was examined by Dr. Kaesche, o r t h o p e d i s t . Dr. 
Kaesche d i a g n o s e d a f r a c t u r e d r i g h t c l a v i c l e w i t h a d d i t i o n a l symptoms f r o m t h e 
a c r o m i o c l a v i c u l a r j o i n t as w e l l as a p r o b a b l e t e a r o f t h e r i g h t s h o u l d e r r o t a t o r 
c u f f . Dr. Kaesche a l s o n o t e d t h a t c l a i m a n t had l e f t upper e x t r e m i t y r a d i c u l o p a ­
t h y i n v o l v i n g t h e C6-7 d i s c . Dr. Kaesche o p i n e d t h a t c l a i m a n t was n o t m e d i c a l l y 
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s t a t i o n a r y , and recommended p o s s i b l e s u r g i c a l p r o c e d u r e s i n v o l v i n g t h e neck and 
l e f t s h o u l d e r . 

T h e r e a f t e r , c l a i m a n t sought a second o p i n i o n f r o m Dr. Mandiberg, o r t h o p e ­
d i s t . Dr. Mandiberg o r d e r e d an a r t h r o g r a m o f t h e r i g h t s h o u l d e r w h i c h was i n ­
t e r p r e t e d as n o r m a l . C l a i m a n t a l s o underwent an MRI o f t h e c e r v i c a l s p i n e w h i c h 
showed m i l d d e g e n e r a t i v e d i s c d i s e a s e a t C5-6 w i t h c e r v i c a l s p o n d y l o s i s r i g h t C5 
and moderate n a r r o w i n g o f t h e r i g h t C5-6 n e u r o f o r m i n a . Dr. Mandiberg i n j e c t e d 
t h e r i g h t submacromial b u r s a and sent c l a i m a n t back t o p h y s i c a l t h e r a p y . On 
June 27, 1988, Dr. Mandiberg r e p o r t e d t h a t c l a i m a n t c o u l d p e r f o r m a m o d i f i e d j o b 
w i t h no overhead work. 

I n August 1988, c l a i m a n t underwent an e l e c t r o m y o g r a p h y and n e r v e conduc­
t i o n s t u d i e s f o r hand symptoms. A l t h o u g h t h e EMG was n e g a t i v e , t h e n e r v e con­
d u c t i o n s t u d i e s i n d i c a t e d marked a b n o r m a l i t i e s i n b o t h t h e r i g h t and l e f t u l n a r 
n e r v e s a t t h e elbow. I n September 1988, Dr. Mandiberg r e l a t e d c l a i m a n t ' s hand 
symptoms t o t h e i n d u s t r i a l i n j u r y and opined t h a t c l a i m a n t ' s hand c o n d i t i o n was 
n o t m e d i c a l l y s t a t i o n a r y . 

On J a n u a r y 13, 1989, c l a i m a n t sought t r e a t m e n t from Dr. W o r t h i n g t o n , psy­
c h o l o g i s t . Dr. W o r t h i n g t o n diagnosed d e p r e s s i o n , secondary t o t h e compensable 
i n j u r y and began a c o u r s e o f p s y c h o t h e r a p y which c o n t i n u e d t h r o u g h 1990. 

On J anuary 19, 1989, c l a i m a n t was examined by t h e Western M e d i c a l Consul­
t a n t s . The C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y a t 
t h a t t i m e . The C o n s u l t a n t s recommended t h a t c l a i m a n t undergo c l a v i c l e r e s e c t i o n 
s u r g e r y and a r i g h t s h o u l d e r a c r o m i o p l a s t y , b u t r e p o r t e d t h a t c l a i m a n t was d i s ­
i n c l i n e d t o have any i n v a s i v e i n t e r v e n t i o n a t t h a t t i m e . The C o n s u l t a n t s con­
c l u d e d t h a t c l a i m a n t c o u l d n o t r e t u r n t o h i s a t - i n j u r y work and t h a t c o n t i n u e d 
c h i r o p r a c t i c t r e a t m e n t was h e l p f u l . 

On A p r i l 14, 1989, c l a i m a n t was i n v o l v e d i n a n o n - w o r k - r e l a t e d motor v e h i ­
c l e a c c i d e n t when t h e c a r he was o p e r a t i n g was s t r u c k from b e h i n d by a v e h i c l e 
d r i v e n by a t h i r d p a r t y . Claimant was examined by Dr. Powers two days a f t e r t h e 
a c c i d e n t . Dr. Powers r e p o r t e d t h a t t h e a c c i d e n t had i n c r e a s e d c l a i m a n t ' s neck 
and s h o u l d e r symptoms and caused low back p a i n . Dr. Powers o p i n e d t h a t i t was 
d i f f i c u l t t o d i s t i n g u i s h t h e cause o f c l a i m a n t ' s c u r r e n t symptoms, b u t i n d i c a t e d 
t h a t t h e l a r g e r p e r c e n t a g e o f symptoms were due t o t h e motor v e h i c l e a c c i d e n t . 
However, Dr. Powers a l s o i n d i c a t e d t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y a t 
t h e t i m e o f t h e a c c i d e n t and o p i n e d t h a t t h e compensable i n j u r y was a l s o a major 
f a c t o r t o c o n s i d e r i n r e g a r d t o c l a i m a n t ' s symptoms. Dr. Powers recommended 
t h a t c l a i m a n t n o t p a r t i c i p a t e i n v o c a t i o n a l t r a i n i n g due t o h i s a g g r a v a t e d phys­
i c a l c o n d i t i o n . 

On A p r i l 24, 1989, SAIF i n f o r m e d c l a i m a n t t h a t v o c a t i o n a l a s s i s t a n c e was 
e n d i n g on t h e b a s i s t h a t he was p h y s i c a l l y unable t o p a r t i c i p a t e i n t h e voca­
t i o n a l t r a i n i n g . D u r i n g t h i s t i m e , c l a i m a n t c o n t i n u e d t o r e c e i v e p s y c h o l o g i c a l 
t r e a t m e n t f r o m Dr. W o r t h i n g t o n . Dr. W o r t h i n g t o n ' s t r e a t m e n t was r e l a t e d t o t h e 
compensable i n j u r y and n o t t o t h e motor v e h i c l e a c c i d e n t . 

On September 5, 1989, c l a i m a n t was a g a i n examined by t h e Western M e d i c a l 
C o n s u l t a n t s . The C o n s u l t a n t s diagnosed c e r v i c a l , t h o r a c i c and lumbar s t r a i n s , 
b u t i n d i c a t e d t h a t c l a i m a n t ' s symptoms were s i m i l a r t o t h o s e e x h i b i t e d d u r i n g 
t h e i r J a n u a r y 1989 e x a m i n a t i o n . The C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t ' s perma­
nent i m p a i r m e n t had n o t changed and based on t h e o b j e c t i v e e v i d e n c e on examina­
t i o n and x - r a y o p i n e d t h a t c l a i m a n t d i d n o t s u s t a i n a new i n j u r y as a r e s u l t o f 
t h e motor v e h i c l e a c c i d e n t . The C o n s u l t a n t s concluded t h a t t h e motor v e h i c l e 
a c c i d e n t had changed c l a i m a n t ' s symptoms, b u t had n o t m a t e r i a l l y worsened h i s 
c o n d i t i o n . 
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On September 12, 1989, SAIF d e n i e d r e s p o n s i b i l i t y f o r t r e a t m e n t o f c l a i m ­
a n t ' s low back, t h o r a c i c and c e r v i c a l s t r a i n s on t h e b a s i s t h a t t h e s e c o n d i t i o n s 
a r o s e o u t o f t h e motor v e h i c l e a c c i d e n t . SAIF i s s u e d a f u r t h e r d e n i a l on Octo­
b e r 1 1 , 1989 based on t h e motor v e h i c l e a c c i d e n t . T h e r e a f t e r , c l a i m a n t r e q u e s t ­
ed a h e a r i n g c o n c e r n i n g SAIF's d e n i a l s . 

On November 15, 1989, Dr. Powers i n d i c a t e d t h a t he d i d n o t concur w i t h t h e 
C o n s u l t a n t s September 5, 1989 r e p o r t . Powers conclu d e d t h a t c l a i m a n t ' s " c e r v i ­
c a l s p i n e was most c e r t a i n l y r e - i n j u r e d and s e v e r e l y a g g r a v a t e d as a r e s u l t o f 
t h e a u t o a c c i d e n t o f 4-15-89." 

On November 17, 1989, Dr. Rodriguez rev i e w e d t h e m e d i c a l r e c o r d s r e g a r d i n g 
c l a i m a n t ' s i n d u s t r i a l i n j u r y and i t s r e l a t i o n s h i p t o t h e motor v e h i c l e a c c i d e n t . 
Dr. R o d r i g u e z o p i n e d t h a t as a r e s u l t o f t h e motor v e h i c l e a c c i d e n t , c l a i m a n t 
had s u s t a i n e d s o f t t i s s u e i n j u r i e s superimposed on h i s p r i o r i n j u r i e s . Dr. 
Rodr i g u e z f o u n d t h a t o n l y c h i r o p r a c t i c t r e a t m e n t from A p r i l 17, 1989 t h r o u g h May 
19, 1989 was a t t r i b u t a b l e t o t h e a c c i d e n t . A l l o t h e r c a r e r e l a t e d t o c l a i m a n t ' s 
compensable i n j u r y . Dr. Rodriguez recommended a reimbursement o f $1,100 f o r 
c h i r o p r a c t i c c a r e f r o m A p r i l 17, 1989 t h r o u g h May 19, 1989. 

On Jan u a r y 18, 1990, Dr. Powers opined t h a t t h e a u t o m o b i l e a c c i d e n t aggra­
v a t e d c l a i m a n t ' s p r e v i o u s i n d u s t r i a l c o n d i t i o n , b u t t h a t t h e g r e a t e r p e r c e n t a g e 
o f c l a i m a n t ' s d i s a b i l i t y r e l a t e d t o t h e i n d u s t r i a l i n j u r y . Dr. Powers c o n c l u d e d 
t h a t t h e "a u t o a c c i d e n t caused a temporary w o r s e n i n g o f t h e i n d u s t r i a l c o n d i t i o n 
based on t h e f a c t t h a t [ c l a i m a n t ' s ] symptoms and o b j e c t i v e f i n d i n g s s i g n i f i c a n t ­
l y i n c r e a s e d i m m e d i a t e l y f o l l o w i n g t h e a c c i d e n t . " 

On F e b r u a r y 27, 1990, t h e p a r t i e s e n t e r e d i n t o a s t i p u l a t i o n whereby SAIF 
r e s c i n d e d i t s d e n i a l s o f September 12, 1989 and October 11 , 1989. The s t i p u l a ­
t i o n acknowledged t h a t c l a i m a n t ' s accepted c l a i m was f o r " m u l t i p l e r i b f r a c t u r e s 
and f r a c t u r e d c l a v i c l e . " SAIF agreed t o pay f o r c l a i m a n t ' s " c u r r e n t m e d i c a l 
c a r e / t r e a t m e n t d i r e c t l y a t t r i b u t a b l e t o t h e accepted work r e l a t e d i n j u r i e s . " 

C l a i m a n t ' s c l a i m was c l o s e d by a June 7, 1991 D e t e r m i n a t i o n Order t h a t 
f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f November 9, 1990. A d d i t i o n a l l y , 
c l a i m a n t was awarded 18 p e r c e n t unscheduled permanent d i s a b i l i t y . 

C l a i m a n t has reached a s e t t l e m e n t a g a i n s t t h e d r i v e r o f t h e o t h e r v e h i c l e 
i n v o l v e d i n t h e A p r i l 1989 auto a c c i d e n t . Pursuant t o t h a t s e t t l e m e n t , t h e 
t h i r d p a r t y i n s u r e r p a i d c l a i m a n t t h e amount o f $7,500. On November 11, 1991, 
Dr. Powers w r o t e SAIF a check i n t h e amount o f $1,100 f o r t h e purpose o f r e i m ­
b u r s i n g SAIF f o r t r e a t m e n t p a i d f o r by c l a i m a n t ' s p r i v a t e i n s u r e r . 

I n December 1991, SAIF sought reimbursement f o r i t s c l a i m c o s t s . Contend­
i n g t h a t c l a i m a n t ' s compensable i n j u r y had been e x a c e r b a t e d as a r e s u l t o f t h e 
A p r i l 1989 motor v e h i c l e a c c i d e n t , SAIF a s s e r t e d a l i e n o f $7,682.19. Of t h a t 
amount SAIF a l l e g e d t h a t $4,858.54 was f o r temporary d i s a b i l i t y p a i d f o r t h e 90 
days t h a t c l a i m a n t d i d n o t p a r t i c i p a t e i n a v o c a t i o n a l r e h a b i l i t a t i o n program 
due t o t h e motor v e h i c l e a c c i d e n t . SAIF a l l e g e d t h a t t h e r e m a i n d e r , $2,823.65, 
was f o r m e d i c a l b i l l i n g s f rom Dr. Powers, Dr. C o l i s t r o and Vancouver R e h a b i l i t a ­
t i o n as w e l l as m i l e a g e reimbursement t o c l a i m a n t . Dr. C o l i s t r o ' s b i l l i n g s were 
f o r p s y c h o l o g i c a l t r e a t m e n t u n r e l a t e d t o t h e motor v e h i c l e a c c i d e n t . 

When c l a i m a n t c o n t e s t e d SAIF's e n t i t l e m e n t t o a share o f t h e s e t t l e m e n t , 
SAIF p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f t h e d i s p u t e . 

CONCLUSIONS OF LAW AND OPINION 

I f a wo r k e r r e c e i v e s a compensable i n j u r y due t o t h e n e g l i g e n c e o r wrong 
o f a t h i r d p e r s o n , e n t i t l i n g t h e worker under ORS 656.154 t o seek a remedy 
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a g a i n s t such t h i r d p e r s o n , such worker s h a l l e l e c t whether t o r e c o v e r damages 
f r o m t h e t h i r d p e r s o n . ORS 656.578. The p a y i n g agency has a l i e n a g a i n s t t h e 
w o r k e r ' s cause o f a c t i o n as p r o v i d e d by ORS 656.591 t o 656.593. ORS 6 5 6 . 5 8 0 ( 2 ) . 
An o f f - t h e - j o b i n j u r y t h a t a g gravates a compensable c o n d i t i o n i s a "compensable 
i n j u r y " w i t h i n t h e meaning o f ORS 656.578. SAIF v. Doolev, 107 Or App 287, 290 
(1991) . 

I n Doolev, t h e c l a i m a n t was n e a r i n g a m e d i c a l l y s t a t i o n a r y s t a t u s and 
s t i l l r e c e i v i n g t e m p o r a r y d i s a b i l i t y when he was i n v o l v e d i n a motor v e h i c l e 
a c c i d e n t u n r e l a t e d t o h i s employment. The a c c i d e n t r e s u l t e d i n new i n j u r i e s and 
worsened t h e c l a i m a n t ' s compensable c o n d i t i o n . The c l a i m a n t ' s p h y s i c i a n was 
a b l e t o d i s t i n g u i s h b o t h t h e m e d i c a l c o s t s and t h e t i m e l o s s a t t r i b u t a b l e t o t h e 
a u t o a c c i d e n t from t h o s e a t t r i b u t a b l e t o t h e o r i g i n a l i n j u r y . As a p a y i n g 
agency, SAIF d i d n o t pay t h e m e d i c a l c o s t s r e s u l t i n g f r o m t h e a c c i d e n t . How­
e v e r , SAIF sought reimbursement from t h e c l a i m a n t ' s s e t t l e m e n t w i t h t h e t h i r d 
p a r t y f o r f o u r months o f a d d i t i o n a l temporary d i s a b i l i t y a t t r i b u t a b l e t o t h e 
worsened compensable c o n d i t i o n . Reasoning t h a t SAIF was o b l i g a t e d t o pay t h e 
a d d i t i o n a l b e n e f i t s f o r t h e a g g r a v a t e d compensable c o n d i t i o n , t h e c o u r t h e l d 
t h a t SAIF was e n t i t l e d t o r e c e i v e a share o f t h e s e t t l e m e n t p roceeds. 

Here, as i n Doolev, c l a i m a n t had n o t reached m e d i c a l l y s t a t i o n a r y s t a t u s 
and he was s t i l l r e c e i v i n g t emporary d i s a b i l i t y when he was i n j u r e d i n a motor 
v e h i c l e a c c i d e n t u n r e l a t e d t o h i s employment. A l s o , as was t h e case i n Doolev, 
t h e a c c i d e n t worsened some o f c l a i m a n t ' s compensable c o n d i t i o n s . N e v e r t h e l e s s , 
u n l i k e Dooley, t h e p r e s e n t r e c o r d does not d i s t i n g u i s h between t h e m e d i c a l ex­
penses and d i s a b i l i t y b e n e f i t s a t t r i b u t a b l e t o t h e motor v e h i c l e a c c i d e n t f r o m 
t h o s e r e s u l t i n g f r o m t h e o r i g i n a l compensable i n j u r y . W i t h o u t such e v i d e n c e , we 
a r e u n a b l e t o d e t e r m i n e what, i f any, p o r t i o n o f t h e compensation SAIF has p r o ­
v i d e d i s d i r e c t l y a t t r i b u t a b l e t o t h e A p r i l 1989 motor v e h i c l e a c c i d e n t . 

F o l l o w i n g t h e motor v e h i c l e a c c i d e n t , Dr. Powers r e p o r t e d t h a t t h e a c c i ­
d e n t had i n c r e a s e d c l a i m a n t ' s symptoms. He o p i n e d t h a t a l a r g e p e r c e n t a g e o f 
t h e symptoms were due t o t h e a c c i d e n t , b u t a l s o s t a t e d t h a t t h e compensable i n ­
j u r y was a m a j or f a c t o r t o c o n s i d e r as c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y a t 
t h e t i m e o f t h e a c c i d e n t . I n a l a t e r r e p o r t , Dr. Powers r e i t e r a t e d h i s o p i n i o n 
t h a t t h e a c c i d e n t had a g g r a v a t e d c l a i m a n t ' s compensable c o n d i t i o n , b u t s t a t e d 
t h a t t h e g r e a t e r p e r c e n t a g e o f c l a i m a n t ' s d i s a b i l i t y was r e l a t e d t o t h e compens­
a b l e c o n d i t i o n . Dr. Powers concluded t h a t t h e motor v e h i c l e a c c i d e n t caused a 
t e m p o r a r y w o r s e n i n g o f c l a i m a n t ' s compensable i n j u r y . 

Western M e d i c a l C o n s u l t a n t s o p i n e d t h a t t h e a c c i d e n t had changed c l a i m ­
a n t ' s symptoms, b u t had n o t m a t e r i a l l y worsened h i s c o n d i t i o n . Dr. Powers 
d i s a g r e e d w i t h t h e C o n s u l t a n t s and s t a t e d t h a t c l a i m a n t ' s " c e r v i c a l s p i n e was 
most c e r t a i n l y r e - i n j u r e d and s e v e r e l y a g g r a v a t e d as a r e s u l t o f t h e a u t o a c c i ­
d e n t o f 4-15-89." 

Dr. R o driguez o p i n e d t h a t c l a i m a n t had s u s t a i n e d s o f t t i s s u e i n j u r i e s 
s uperimposed upon t h e compensable i n j u r i e s . Dr. Rodriguez r e l a t e d c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t f r o m A p r i l 17, 1989 t h r o u g h May 19, 1989, t o t h e motor 
v e h i c l e a c c i d e n t . 

We c o n c l u d e t h a t SAIF has n o t e s t a b l i s h e d t h a t i t i n c u r r e d an a d d i t i o n a l 
amount o f d i s a b i l i t y o r m e d i c a l s e r v i c e s as a r e s u l t o f t h e motor v e h i c l e a c c i ­
d e n t . I n r e a c h i n g t h i s c o n c l u s i o n , we r e l y on t h e o p i n i o n o f Dr. Powers. Dr. 
Powers has t r e a t e d c l a i m a n t f o r t h e compensable i n j u r y s i n c e October 1987. Fur­
t h e r , he saw c l a i m a n t p r i o r t o and i m m e d i a t e l y f o l l o w i n g t h e motor v e h i c l e a c c i ­
d e n t . Because o f h i s l o n g t e r m exposure t o and knowledge o f c l a i m a n t ' s c o n d i ­
t i o n , we a c c o r d Dr. Powers' o p i n i o n t h e most w e i g h t . See Kienow's Food S t o r e s 
v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) . 
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A l t h o u g h Dr. Powers d i d n o t concur w i t h t h e September 1989 r e p o r t by t h e 
Western M e d i c a l C o n s u l t a n t s , we f i n d t h a t t h e C o n s u l t a n t s ' o p i n i o n s u p p o r t s Dr. 
Powers' c o n c l u s i o n . A l t h o u g h t h e C o n s u l t a n t s had examined c l a i m a n t a few months 
p r i o r t o t h e motor v e h i c l e a c c i d e n t t h e y d i d n o t examine c l a i m a n t a g a i n u n t i l 
f i v e months a f t e r t h e motor v e h i c l e a c c i d e n t a t whic h t i m e t h e y r e p o r t e d t h a t 
c l a i m a n t ' s c o n d i t i o n had n o t m a t e r i a l l y worsened, b u t n o t e d a change i n symp­
toms. T h i s i s c o n s i s t e n t w i t h Dr. Powers' c o n c l u s i o n t h a t t h e motor v e h i c l e 
a c c i d e n t caused a t e m p o r a r y w o r s e n i n g o f c l a i m a n t ' s compensable c o n d i t i o n . 
T h e r e f o r e , we do n o t i n t e r p r e t t h e C o n s u l t a n t s ' o p i n i o n t o mean t h a t t h e automo­
b i l e a c c i d e n t d i d n o t a f f e c t c l a i m a n t ' s compensable c o n d i t i o n . R a t h e r , we f i n d 
t h a t i t s u p p o r t s t h e p r o p o s i t i o n t h a t t h e motor v e h i c l e a c c i d e n t and t h e com­
pe n s a b l e i n j u r y were b o t h c o n t r i b u t i n g f a c t o r s t o c l a i m a n t ' s d i s a b i l i t y and need 
f o r m e d i c a l t r e a t m e n t . 

F i n a l l y , we do n o t r e l y on t h e o p i n i o n Dr. Rodriguez. Dr. Rod r i g u e z d i d 
n o t exam c l a i m a n t e i t h e r b e f o r e o r a f t e r t h e motor v e h i c l e a c c i d e n t , b u t m e r e l y 
r e v i e w e d t h e m e d i c a l r e c o r d . F u r t h e r , Dr. Rodriguez's c o n c l u s i o n i s based on 
h i s o p i n i o n t h a t c l a i m a n t s u s t a i n e d s o f t t i s s u e i n j u r i e s superimposed on t h e 
compensable c o n d i t i o n . T h i s o p i n i o n i s n o t s u p p o r t e d by e i t h e r Dr. Powers o r 
t h e C o n s u l t a n t s , b o t h o f whom examined c l a i m a n t . We, t h e r e f o r e , a r e n o t p e r ­
suaded by t h e o p i n i o n o f Dr. Rodriguez. 

I n c o n c l u s i o n , we ar e no t persuaded t h a t t h e A p r i l 1989 a c c i d e n t r e q u i r e d 
SAIF t o p r o v i d e a d d i t i o n a l compensation t h a t i t would n o t have o t h e r w i s e p a i d . 
A c c o r d i n g l y , we h o l d t h a t SAIF i s no t e n t i t l e d t o a share o f t h e proceeds f r o m 
c l a i m a n t ' s s e t t l e m e n t stemming from h i s A p r i l 14, 1989 motor v e h i c l e a c c i d e n t . 
See C a l i n a N e a t h e r y , 43 Van N a t t a 2734 (1991). 

I T IS SO ORDERED. 

Fe b r u a r y 19, 1992 C i t e as 44 Van N a t t a 292 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DUNCAN B. CROSBY, Claimant 

WCB Case No. 90-18059 
ORDER ON REVIEW 

Royce, e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Leahy's o r d e r 
t h a t : (1) i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y f o r t h e l o s s o f 
use o r f u n c t i o n o f h i s r i g h t f o r e a r m (hand) from 23 p e r c e n t (34.5 d e g r e e s ) , as 
awarded by a p r i o r D e t e r m i n a t i o n Order, t o 28 p e r c e n t (42 d e g r e e s ) ; and (2) 
awarded 14 p e r c e n t ( 2 1 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f use 
o r f u n c t i o n o f h i s l e f t f o r e a r m ( h a n d ) . I n h i s r e s p o n d e n t ' s b r i e f , c l a i m a n t 
asks t h a t t h e R e f e r e e ' s 14 p e r c e n t award f o r c l a i m a n t ' s l e f t f o r e a r m be i n ­
c r e a s e d t o 19 p e r c e n t . On r e v i e w , t h e i s s u e i s e x t e n t o f sch e d u l e d permanent 
d i s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g comments. 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s t o t a l scheduled permanent d i s a b i l i t y i n 
h i s r i g h t f o r e a r m f r o m 23 p e r c e n t t o 28 p e r c e n t , and awarded c l a i m a n t 14 p e r c e n t 
f o r h i s l e f t f o r e a r m . I n making t h a t d e t e r m i n a t i o n , t h e Referee i n c l u d e d 5 p e r ­
c e n t f o r c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f t h e r i g h t f o r e a r m and 14 
p e r c e n t f o r l o s s o f g r i p s t r e n g t h i n t h e l e f t f o r e a r m . We agree. 
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On r e v i e w , t h e i n s u r e r c h a l l e n g e s t h e Referee's a d d i t i o n a l 5 p e r c e n t award 
f o r c l a i m a n t ' s r i g h t f o r e a r m as e x c e s s i v e , a r g u i n g t h a t , under Stepp v. SAIF, 
304 Or 375 ( 1 9 8 7 ) , c l a i m a n t must prove t h a t h i s c o n d i t i o n has worsened. The i n ­
s u r e r f u r t h e r argues t h a t c l a i m a n t i s n o t e n t i t l e d t o an i n c r e a s e d award because 
h i s r i g h t hand g r i p s t r e n g t h has a c t u a l l y improved. Here, we f i n d t h a t t h e r e i s 
ample e v i d e n c e i n t h e r e c o r d t o s u p p o r t a w o r s e n i n g o f c l a i m a n t ' s r i g h t f o r e a r m 
c o n d i t i o n . 

I n d e t e r m i n i n g whether t h e r e i s a w o r s e n i n g o f c l a i m a n t ' s r i g h t f o r e a r m 
c o n d i t i o n , we compare h i s p r e s e n t c o n d i t i o n w i t h h i s c o n d i t i o n a t t h e t i m e o f 
t h e J u l y 14, 1989 D e t e r m i n a t i o n Order. J u s t p r i o r t o t h e D e t e r m i n a t i o n Order, 
Dr. N e l s o n examined c l a i m a n t and found t h a t he had a " m i l d p a r t i a l permanent im­
p a i r m e n t " o f t h e r i g h t f o r e a r m as a r e s u l t o f h i s compensable i n j u r y . (Ex. 8-
2 ) . S i n c e t h a t t i m e , c l a i m a n t has had r i g h t c a r p a l t u n n e l r e l e a s e s u r g e r y (Ex. 
1 5 ) , a r i g h t l a t e r a l e p i c o n d y l e c t o m y (Ex. 20-1) and a decompression o f h i s r i g h t 
f i r s t d o r s a l compartment ( I d . ) , a l l o f which were a u t h o r i z e d and p a i d f o r by t h e 
i n s u r e r . Moreover, c l a i m a n t c r e d i b l y t e s t i f i e d a t h e a r i n g t h a t he c o n t i n u e s t o 
have s h o o t i n g p a i n w h i c h i n c r e a s e s w i t h r e p e t i t i v e use o f h i s r i g h t arm. ( T r . 
2 5 - 2 6 ) . I n a d d i t i o n , he s t a t e d t h a t he t r i e d t o work, b u t had t o q u i t j o b s 
a f t e r o n l y a few days because o f t h e p a i n . ( I d ) . These c o m p l a i n t s a r e docu­
mented i n t h e m e d i c a l r e c o r d . We conclude based on t h i s e v i d e n c e t h a t c l a i m a n t 
has e s t a b l i s h e d a worsened c o n d i t i o n o f h i s r i g h t f o r e a r m , t h e r e b y e n t i t l i n g him 
t o a f u r t h e r e v a l u a t i o n o f h i s permanent d i s a b i l i t y a t t r i b u t a b l e t o h i s compens­
a b l e c o n d i t i o n . 

A f t e r c o n d u c t i n g our d e t e r m i n a t i o n , we agree w i t h t h e R e f e r e e t h a t c l a i m ­
a n t has s u f f e r e d a c h r o n i c c o n d i t i o n l i m i t i n g h i s r e p e t i t i v e use o f h i s r i g h t 
f o r e a r m . Former OAR 436-35-010(7). Consequently, we a f f i r m t h e R e f e r e e ' s o r d e r 
w h i c h i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r l o s s o f use 
o r f u n c t i o n o f h i s r i g h t f o r e a r m from 23 p e r c e n t t o 28 p e r c e n t . 

The R e f e r e e a l s o awarded 14 p e r c e n t f o r c l a i m a n t ' s l o s s o f g r i p s t r e n g t h 
due t o median ne r v e impairment i n t h e l e f t f o r e a r m under f o r m e r OAR 436-35-
1 1 0 ( 3 ) . On r e v i e w , t h e i n s u r e r contends t h a t t h e J u l y 24, 1990 g r i p s t r e n g t h o f 
110 pounds s h o u l d be used i n s t e a d because i t was p e r f o r m e d c l o s e s t t o t h e hear­
i n g . Here, we f i n d Dr. Nathan's t e s t , which was r e l i e d on by t h e R e f e r e e , more 
p e r s u a s i v e because i t used t h r e e r e p e t i t i o n s i n s t e a d o f one and, t h u s , gave a 
more p e r s u a s i v e account o f c l a i m a n t ' s reduced g r i p s t r e n g t h . Based on a compar­
i s o n between Nathan's t e s t and c l a i m a n t ' s u n c o n t e s t e d b a s e l i n e , we agree w i t h 
t h e R e f e r e e t h a t a 14 p e r c e n t award r e p r e s e n t s an a p p r o p r i a t e measure o f c l a i m ­
a n t ' s l o s t g r i p s t r e n g t h i n t h e l e f t f o r e a r m . 

A d d i t i o n a l l y , c l a i m a n t argues t h a t he i s e n t i t l e d t o 5 p e r c e n t f o r c h r o n i c 
c o n d i t i o n l i m i t i n g r e p e t i t i v e use i n t h e l e f t f o r e a r m . The i n s u r e r responds 
t h a t , under Temp, r u l e OAR 436-35-010(8), a 5 p e r c e n t award f o r c h r o n i c c o n d i ­
t i o n i s a v a i l a b l e o n l y when c l a i m a n t does not have a r a t a b l e i m p a i r m e n t t h a t ex­
ceeds 5 p e r c e n t . However, t h a t r u l e a p p l i e s o n l y t o w o r k e r s m e d i c a l l y s t a t i o n ­
a r y a f t e r J u l y 1, 1990. Since c l a i m a n t was found m e d i c a l l y s t a t i o n a r y on May 
2 1 , 1990, t h e r u l e i s i n a p p l i c a b l e . (Ex. 2 6 - 5 ) . Moreover, a f t e r c o n s i d e r i n g 
t h e m e d i c a l and l a y e v i d e n c e , we are n o t persuaded t h a t c l a i m a n t s u f f e r s f r o m a 
c h r o n i c c o n d i t i o n l i m i t i n g t h e r e p e t i t i v e use o f h i s l e f t f o r e a r m . Consequent­
l y , we d e c l i n e t o award c l a i m a n t an a d d i t i o n a l 5 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y . 

Because t h e i n s u r e r i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s ­
a l l o w e d o r reduced compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i ­
t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a ­
s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $612.50, t o be p a i d 
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by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f 
and c o u n s e l ' s s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 6, 1991 i s a f f i r m e d . For s e r v i c e s r e n d e r e d 
on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded $612.50, t o be p a i d by t h e i n s u r e r . 

F e b r u a r y 19, 1992 C i t e as 44 Van N a t t a 294 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
VICKIE M. LIBEL, Claimant 
WCB Case No. 91-01587 

ORDER ON REVIEW 
G a t t i , e t a l . , Claimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Spangler's o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low back and l e f t h i p 
i n j u r y f r o m 13 p e r c e n t (41.6 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 
15 p e r c e n t (48 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f un s c h e d u l e d perma­
nent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t has 18 p e r c e n t unscheduled permanent d i s a b i l i t y as a r e s u l t o f 
her A p r i l 1989 compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l ­
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . 
E v a l u a t i o n o f t h e w o r k e r ' s d i s a b i l i t y s h a l l be as o f t h e d a t e t h e R e c o n s i d e r a ­
t i o n Order was i s s u e d p u r s u a n t t o ORS 656.268. ORS 656 . 2 8 3 ( 7 ) . 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s r e g a r d i n g t h e v a l u e s f o r 
age ( 1 ) , f o r m a l e d u c a t i o n ( 1 ) , s k i l l s ( 3 ) , and impairment ( 5 ) . We address o n l y 
t h e a d a p t a b i l i t y v a l u e . 

The R e f e r e e f o u n d t h a t : (1) c l a i m a n t ' s r e g u l a r work a t t h e t i m e o f i n j u r y 
was medium/heavy work; and (2) her m o d i f i e d work was l i g h t work. U s i n g t h e 
t a b l e a t f o r m e r OAR 4 3 6 - 3 5 - 0 1 0 ( 3 ) ( d ) , t h e Referee concl u d e d t h a t c l a i m a n t ' s 
a d a p t a b i l i t y v a l u e was 2. Clai m a n t argues t h a t her r e g u l a r work s h o u l d be c l a s ­
s i f i e d as heavy work. We agree w i t h c l a i m a n t . 

Former OAR 436-35-310(3) p r o v i d e s i n p e r t i n e n t p a r t : 

" ( a ) For work e r s who are w o r k i n g a t m o d i f i e d work a t t h e t i m e 
o f d e t e r m i n a t i o n , t h e f a c t o r o f a d a p t a b i l i t y s h a l l be based on t h e 
d i f f e r e n c e between t h e p h y s i c a l c a p a c i t y necessary t o p e r f o r m t h e 
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r e g u l a r work and t h e p h y s i c a l c a p a c i t y necessary t o p e r f o r m t h e mod­
i f i e d j o b a c c o r d i n g t o t h e t a b l e i n t h i s s e c t i o n . 
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" ( d ) S t r e n g t h f a c t o r s , f o r p r i o r s t r e n g t h , a r e d e r i v e d f r o m 
t h e S e l e c t e d C h a r a c t e r i s t i c s o f Occupations D e f i n e d i n t h e D i c t i o ­
n a r y o f O c c u p a t i o n a l T i t l e s (SCODDOT), p u b l i s h e d by t h e U.S. D e p a r t ­
ment o f Labor, 1981. The SCODDOT d e s c r i b e s t h e s p e c i f i c p h y s i c a l 
demands f o r each o c c u p a t i o n l i s t e d i n t h e D i c t i o n a r y o f O c c u p a t i o n a l 
T i t l e s . " 

A t t h e t i m e o f t h e January 3 1 , 1991 Order on R e c o n s i d e r a t i o n , c l a i m a n t was 
w o r k i n g a t m o d i f i e d work as a check weigher. T h e r e f o r e , c l a i m a n t ' s a d a p t a b i l i t y 
v a l u e i s d e t e r m i n e d f r o m a t a b l e o f v a l u e s a t former OAR 4 3 6 - 3 5 - 0 1 0 ( 3 ) ( d ) . See 
fo r m e r OAR 4 3 6 - 3 5 - 0 1 0 ( 3 ) ( a ) . 

The c l e a r language o f former OAR 436-35-010(3)(d) r e q u i r e s t h a t t h e p r i o r 
s t r e n g t h f a c t o r be d e t e r m i n e d by r e f e r e n c e t o t h e SCODDOT. Here, c l a i m a n t ' s 
r e g u l a r work i s a " m a t e r i a l h a n d l e r " (DOT No. 929.687-030). T h i s work i s c l a s ­
s i f i e d as " v e r y heavy" i n t h e SCODDOT. A c c o r d i n g l y , we co n c l u d e t h a t c l a i m a n t ' s 
work was i n t h e "heavy" c a t e g o r y . 

C l a i m a n t argues t h a t , because she i s l i m i t e d t o l i g h t work w i t h r e s t r i c ­
t i o n s on s t o o p i n g , c r o u c h i n g , and t w i s t i n g , her m o d i f i e d work has a s e d e n t a r y / 
l i g h t s t r e n g t h r e q u i r e m e n t . We d i s a g r e e . Former OAR 4 3 6 - 3 5 - 0 1 0 ( 3 ) ( d ) does n o t 
f a c t o r r e s t r i c t i o n s i n t o t h e s t r e n g t h r e q u i r e m e n t s . Only i f c l a i m a n t was n o t 
w o r k i n g a t t h e t i m e o f d e t e r m i n a t i o n , would t h e s e r e s t r i c t i o n s be f a c t o r e d i n t o 
h e r r e s i d u a l p h y s i c a l c a p a c i t y . See former OAR 436-35-010(4) and ( 5 ) . 

Here, c l a i m a n t ' s r e g u l a r work r e q u i r e d t h e p h y s i c a l c a p a c i t y t o do heavy 
work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a l i g h t p h y s i c a l c a p a c i t y . T h e r e f o r e , 
t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 2.5. Former OAR 4 3 6 - 3 5 - 0 1 0 ( 3 ) ( d ) . 

Having d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m ­
a n t ' s age v a l u e 1 i s added t o her e d u c a t i o n v a l u e 4, t h e sum i s 5. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5, t h e p r o d u c t i s 12.5. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 5, t h e r e s u l t i s 17.5 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35- 2 8 0 ( 7 ) . 
That d i s a b i l i t y f i g u r e i s rounded t o t h e next h i g h e r whole p e r c e n t a g e . Former 
OAR 436- 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 18 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 30, 1991, as c o r r e c t e d on June 6, 1991, i s 
m o d i f i e d . I n l i e u o f t h e Referee's award and i n a d d i t i o n t o t h e 13 p e r c e n t 
(41.6 degrees) unscheduled permanent d i s a b i l i t y awarded by t h e D e t e r m i n a t i o n 
Order, c l a i m a n t i s awarded 5 p e r c e n t (16 degrees) unscheduled permanent d i s a b i l ­
i t y , g i v i n g h er a t o t a l award t o d a t e o f 18 p e r c e n t (57.6 degrees) unscheduled 
permanent d i s a b i l i t y f o r a low back and l e f t h i p i n j u r y . C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r . How­
e v e r , t h e t o t a l a t t o r n e y f e e s awarded by t h e Referee and Board o r d e r s s h a l l n o t 
exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
DARRELL A. SENTERS, Claimant 

WCB Case No. 90-02349 
ORDER ON REVIEW 

Rasmussen & Henry, Cl a i m a n t A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Blac k ' s o r d e r w h i c h u p h e l d t h e s e l f -
i n s u r e d e m p loyer's d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r a low back c o n d i t i o n . 
On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s and supplement as f o l l o w s . 

Weather r e p o r t s i n d i c a t e t h a t snow and s l e e t f e l l i n e a r l y March 1989 i n 
t h e Eugene a r e a , b u t d i d n o t s t i c k t o t h e ground a t Mahlon Sweet a i r p o r t . (Ex. 
123-2). 

The groundskeeper a t Lane Community C o l l e g e a t t e s t e d t h a t snow and i c e a r e 
o f t e n p r e s e n t a t t h e campus when no snow o r i c e i s p r e s e n t i n Eugene. (Ex. 
12 5 ) . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s s l i p on snow o r g r a v e l w h i l e p a r t i c i p a t i n g i n an a u t h o r i z e d 
t r a i n i n g program m a t e r i a l l y c o n t r i b u t e d t o h i s need f o r t r e a t m e n t o f h i s low 
back and h i s r e s u l t i n g d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t r e q u e s t e d a h e a r i n g b e f o r e May 1, 1990 and a h e a r i n g was 
convened b e f o r e J u l y 1, 1990, h i s c l a i m i s p r o p e r l y a n a l y z e d under t h e law as i t 
e x i s t e d p r i o r t o t h e 1990 r e v i s i o n s t o t h e Workers' Compensation A c t . See I d a 
M. Walker, 43 Van N a t t a 1402 (19 9 1 ) . 

C l a i m a n t was i n i t i a l l y compensably i n j u r e d i n a 1985 l o g g i n g a c c i d e n t , 
w h i c h i n v o l v e d a c r u s h i n j u r y t o h i s l e f t hand and trauma t o h i s neck. I n A p r i l 
1986 c l a i m a n t was i n v o l v e d i n a noncompensable motor v e h i c l e a c c i d e n t , i n w h i c h 
he was r e a r - e n d e d by a n o t h e r v e h i c l e . Claimant s u f f e r e d an i n j u r y t o h i s low 
back i n t h i s a c c i d e n t . I n October 1988, Dr. Throop i n d i c a t e d t h a t t h i s low back 
i n j u r y had r e s o l v e d . (Ex. 5 1 ) . Claimant was i n v o l v e d i n a second, l e s s s e vere 
a u t o a c c i d e n t i n 1986 i n w h i c h he i n j u r e d h i s l e f t knee. 

C l a i m a n t was e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e as a r e s u l t o f h i s com­
p e n s a b l e 1985 i n j u r y . I n e a r l y March 1989, w h i l e p a r t i c i p a t i n g i n an A u t h o r i z e d 
T r a i n i n g Program (ATP) a t Lane Community C o l l e g e , c l a i m a n t contends t h a t he 
s l i p p e d on sand, g r a v e l o r m e l t i n g snow on some s t e p s , i n j u r i n g h i s low back, 
and r e s u l t i n g i n t h i s c l a i m . 

The R e f e r e e n o t e d t h a t c l a i m a n t ' s memory o f t h e e v e n t s s u r r o u n d i n g t h e i n ­
j u r y was vague and s k e t c h y and t h a t c l a i m a n t ' s a s s e r t i o n s about s l i p p i n g on 
g r a v e l o r snow d i d n o t appear t o be c o n s i s t e n t w i t h r e p o r t s o f weather c o n d i ­
t i o n s i n Eugene around t h e d a t e s o f t h e i n j u r y . The Referee t h e r e f o r e c o n c l u d e d 
t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t h i s low back i n j u r y was compensable. We 
d i s a g r e e . 
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I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s low back c o n d i t i o n , c l a i m ­
a n t must p r o v e t h a t t h e March 1989 i n c i d e n t a t Lane Community C o l l e g e was a 
m a t e r i a l c o n t r i b u t i n g cause o f h i s low back i n j u r y , and t h a t t h e i n j u r y r e s u l t e d 
i n d i s a b i l i t y o r t h e need f o r t r e a t m e n t . See Hutcheson v. Weyerhaeuser, 288 Or 
51 ( 1 9 7 9 ) . C l a i m a n t has t h e burden o f p r o v i n g h i s c o n t e n t i o n s by a p r e p o n d e r ­
ance o f t h e e v i d e n c e . ORS 656.266; Hutcheson v. Weyerhaeuser, s u p r a . I n j u r i e s 
s u s t a i n e d w h i l e p a r t i c i p a t i n g i n a u t h o r i z e d t r a i n i n g programs a r e compensable 
as d i r e c t and n a t u r a l consequences o f t h e o r i g i n a l i n j u r y . See SAIF v. P a r t i b l e , 
98 Or App 244 ( 1 9 8 9 ) . A f t e r r e v i e w i n g t h e r e c o r d , we c o n c l u d e t h a t c l a i m a n t has 
s u s t a i n e d h i s burden o f p r o o f . 

The employer asks us t o make a f i n d i n g t h a t c l a i m a n t i s n o t c r e d i b l e . The 
R e f e r e e f o u n d c l a i m a n t ' s memory u n r e l i a b l e , b u t d i d n o t make a c r e d i b i l i t y f i n d ­
i n g based on h i s demeanor. I n e x e r c i s i n g de novo r e v i e w , we g e n e r a l l y d e f e r t o 
t h e R e f e r e e ' s d e t e r m i n a t i o n o f c r e d i b i l i t y , when i t i s based on t h e R e f e r e e ' s 
o p p o r t u n i t y t o observe t h e w i t n e s s . Humphrey v. SAIF, 58 Or App 360, 363 ( 1 9 8 2 ) . 
However, when t h e Referee's c o n c l u s i o n i s based n o t on demeanor, b u t on an 
o b j e c t i v e e v a l u a t i o n o f t h e substance o f a w i t n e s s ' t e s t i m o n y , we a r e i n as good 
a p o s i t i o n as t h e Referee t o assess a w i t n e s s ' c r e d i b i l i t y . C o a s t a l Farm Supply 
v. H u l t b e r q , 84 Or App 282, 285 ( 1 9 8 7 ) ; Davies v. Hanel Lumber Company, 67 Or 
App 35, 38 ( 1 9 8 4 ) . 

A f t e r r e v i e w i n g t h e r e c o r d , we do n o t c o n s i d e r c l a i m a n t t o l a c k c r e d i b i l ­
i t y . We base t h i s c o n c l u s i o n on t h e f o l l o w i n g r e a s o n i n g . 

As a r e s u l t o f h i s March 1985 compensable i n j u r y , c l a i m a n t s u f f e r s from 
myoclonus, a c o n d i t i o n w h i c h causes t r e m o r s o f t h e neck. To c o n t r o l c l a i m a n t ' s 
t r e m o r s , Dr. Throop p r e s c r i b e d k l o n o p i n , a d r u g w h i c h , a c c o r d i n g t o Dr. Throop, 
a f f e c t s c l a i m a n t ' s c o g n i t i v e a b i l i t i e s and causes d r o w s i n e s s . When t h e s e s i d e -
e f f e c t s a r e c o n s i d e r e d a l o n g w i t h t h e a p p r o x i m a t e l y 15 month d e l a y between t h e 
March 1989 f a l l and t h e June 1990 h e a r i n g , we do n o t c o n s i d e r i t s i g n i f i c a n t 
t h a t c l a i m a n t ' s r e c o l l e c t i o n a t h e a r i n g o f t h e c o n d i t i o n s and c i r c u m s t a n c e s 
e x i s t i n g a t t h e t i m e o f h i s s l i p and f a l l was n o t as c l e a r as i t o t h e r w i s e would 
be. I n s t e a d , i n r e a c h i n g our d e c i s i o n , we l o o k t o t h e contemporaneous m e d i c a l 
r e c o r d t o d e t e r m i n e whether c l a i m a n t ' s low back c o n d i t i o n i s r e l a t e d t o a f a l l 
d u r i n g h i s p a r t i c i p a t i o n i n t h e ATP. 

A March 9, 1989 c h a r t n o t e from Dr. H a l p e r t s t a t e s t h a t c l a i m a n t " s l i p p e d 
on sand on s t a i r s a t LCC l a s t week." Dr. H a l p e r t , a g e n e r a l p r a c t i t i o n e r , sus­
p e c t e d a p o s s i b l e h e r n i a t e d lumbar d i s c and r e f e r r e d c l a i m a n t t o a n eurosurgeon, 
Dr. G a l l o . I n her A p r i l 5, 1989 r e p o r t , Dr. G a l l o s t a t e s , "While w o r k i n g a t 
LCC, [ c l a i m a n t ] s l i p p e d i n t h e snow i n March o f t h i s year and f e l l on some 
s t e p s . About 2 days l a t e r , he had t h e onset o f low back p a i n . " A J u l y 1989 
myelogram and p o s t myelogram C.T. r e v e a l e d "a l e f t L4-5 d i s c b u l g e o r p o s s i b l y 
s m a l l f o c a l h e r n i a t i o n w h i c h p a r t i a l l y compresses t h e l e f t L4 n e r v e r o o t and may 
be s i g n i f i c a n t . " 

The R e f e r e e t o o k o f f i c i a l n o t i c e t h a t t h e campus where t h e i n j u r y o c c u r r e d 
i s a t a h i g h e r e l e v a t i o n t h a n t h e Eugene a i r p o r t , where weather c o n d i t i o n s f o r 
t h e c i t y a r e r e c o r d e d . Based on N a t i o n a l Weather S e r v i c e r e p o r t s low tempera­
t u r e s i n Eugene f r o m t h e f i r s t o f March t o t h e f o u r t h reached f r e e z i n g , a l t h o u g h 
t h e h i g h t e m p e r a t u r e s were i n t h e f o r t i e s . Temperatures were above f r e e z i n g f o r 
t h e r e s t o f t h e month. (Ex. 121). The r e c o r d a l s o c o n t a i n s e v i d e n c e t h a t snow 
and s l e e t f e l l i n t h e Eugene area i n e a r l y March 1989. (Ex. 123-2). T h i s i s 
c o n s i s t e n t w i t h c l a i m a n t ' s s t a t e m e n t s t o b o t h Dr. G a l l o and Dr. H a l p e r t . A l ­
t h o u g h snow d i d n o t s t i c k t o t h e ground a t t h e Eugene a i r p o r t , t h e groundskeeper 
a t Lane Community C o l l e g e s t a t e s t h a t t h e r e i s o f t e n snow and i c e a t t h e c o l l e g e 
when t h e r e i s none i n Eugene. Based on t h e s e f a c t s , we f i n d i t more l i k e l y t h a n 
n o t t h a t c l a i m a n t d i d , i n f a c t , s l i p on g r a v e l , snow o r sand d u r i n g t h e t i m e 
p e r i o d i n q u e s t i o n . 
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The employer argues t h a t c l a i m a n t ' s low back problems r e s u l t f r o m h i s 
A p r i l 1986 motor v e h i c l e a c c i d e n t . We do not f i n d t h i s argument p e r s u a s i v e . An 
October 1 1 , 1988 r e p o r t by Dr. Throop, t h e p h y s i c i a n who t r e a t e d c l a i m a n t f o r 
t h e A p r i l 1986 motor v e h i c l e i n j u r y , s t a t e s , " I n 1986 he d i d have an a u t o a c c i ­
d e n t where he had low back p a i n which s u b s e q u e n t l y c l e a r e d . He has had no r e a l 
d i f f i c u l t i e s s i n c e . " (Ex. 5 1 ) . On t h e b a s i s o f Dr. Throop's r e p o r t , we con­
c l u d e t h a t c l a i m a n t ' s 1986 noncompensable low back i n j u r y had r e s o l v e d . 

A c c o r d i n g l y , we conclu d e t h a t c l a i m a n t has s u s t a i n e d h i s burden t o pr o v e 
t h a t h i s i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f h i s low back c o n d i t i o n . 
C o n s e q u e n t l y , t h e employer's d e n i a l s h a l l be s e t a s i d e . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g 
and on Board r e v i e w f o r p r e v a i l i n g on t h e c o m p e n s a b i l i t y i s s u e . ORS 65 6 . 3 8 6 ( 1 ) . 
A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them 
t o t h i s case, we f i n d t h a t a re a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e 
i s $3,500, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by a p p e l ­
l a n t ' s b r i e f and t h e h e a r i n g r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d , and t h e r i s k t h a t c l a i m a n t ' s a t t o r n e y m i g h t go uncompen­
s a t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 17, 1990 i s r e v e r s e d . The s e l f - i n s u r e d 
e mployer's d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e employer f o r 
p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s 
c o u n s e l i s awarded $3,500 t o be p a i d by t h e employer. 

F e b r u a r y 19, 1992 C i t e as 44 Van N a t t a 298 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GERALD D. SPENCER, Claimant 

Own Moti o n No. 66-0226M 
OWN MOTION ORDER ON RECONSIDERATION 
Malagon, e t a l . , Claimant A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our January 14, 1992 Own M o t i o n Order 
t h a t d e c l i n e d t o reopen c l a i m a n t ' s c l a i m f o r m e d i c a l s e r v i c e s and t e m p o r a r y d i s ­
a b i l i t y compensation. We abated our o r d e r on January 13, 1992 i n o r d e r t o a l l o w 
s u f f i c i e n t t i m e t o c o n s i d e r t h e mo t i o n f o r r e c o n s i d e r a t i o n . C l a i m a n t r e q u e s t s 
an e v i d e n t i a r y h e a r i n g i n o r d e r t o e s t a b l i s h h i s c r e d i b i l i t y . 

Our d e n i a l o f c l a i m a n t ' s c l a i m was not based on c l a i m a n t ' s c r e d i b i l i t y o r 
l a c k o f t h e same. We made no c r e d i b i l i t y f i n d i n g s . R ather, we fo u n d t h e medi­
c a l e v i d e n c e i n s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t ' s 1990 c e l l u l i t i s c o n d i t i o n 
was a d i r e c t r e s u l t o f h i s 1963 i n j u r y r a t h e r t h a n t h e b u r n d i a g n o s e d by Dr. 
Conner, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , o r i f i t was r e l a t e d t o c l a i m a n t ' s 
o b e s i t y o r d i a b e t e s . 

C l a i m a n t had an adequate o p p o r t u n i t y t o o b t a i n an o p i n i o n r e g a r d i n g t h e 
cause o f h i s 1990 c o n d i t i o n from Drs. Buie and S t a n t o n p r i o r t o o u r January 14, 
1992 o r d e r . C l a i m a n t a l s o had adequate o p p o r t u n i t y t o seek an o p i n i o n f r o m Dr. 
Conner r e g a r d i n g h i s d i a g n o s i s o f a bu r n on c l a i m a n t ' s l e g , w h i c h may have been 
t h e cause o f t h e need f o r c l a i m a n t ' s h o s p i t a l i z a t i o n i n December 1990. We a r e 
a c c o r d i n g l y u n a b l e t o a s c e r t a i n how a h e a r i n g t o assess c l a i m a n t ' s c r e d i b i l i t y 
w o u l d b e n e f i t our r e v i e w o f h i s 1990 r e q u e s t f o r own m o t i o n r e l i e f . 
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We a c c o r d i n g l y deny c l a i m a n t ' s r e q u e s t f o r an e v i d e n t i a r y h e a r i n g . 

As a m a t t e r o f c l a r i f i c a t i o n , we d i d n o t address t h e i s s u e o f c l a i m a n t ' s 
c u r r e n t 1991 u l c e r b e h i n d h i s r i g h t knee, as i d e n t i f i e d by t h e in d e p e n d e n t medi­
c a l e x a m i n e r s , s i n c e t h a t c o n d i t i o n was not t h e one b e f o r e us. 

On r e c o n s i d e r a t i o n , c l a i m a n t a l s o p r e s e n t e d a sworn a f f i d a v i t p e r t a i n i n g 
t o h i s j o b se a r c h p r i o r t o h i s h o s p i t a l i z a t i o n i n November 1990 t h a t s u p p o r t s 
h i s e a r l i e r c o n t e n t i o n t h a t he had lo o k e d f o r work. We accept t h a t a f f i d a v i t 
and f i n d t h a t c l a i m a n t was w i l l i n g t o work and was l o o k i n g f o r work p r i o r t o h i s 
December 1990 h o s p i t a l i z a t i o n . 

On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h our 
October 2 1 , 1991 o r d e r . The p a r t i e s ' r i g h t s t o r e c o n s i d e r a t i o n and ap p e a l s h a l l 
r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

Fe b r u a r y 20, 1992 C i t e as 44 Van N a t t a 299 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD D. KATZENBACH, Claimant 

WCB Case No. 90-13777 
ORDER ON REVIEW 

Coons, e t a l . , Claimant A t t o r n e y s 
C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Brown's o r d e r w h i c h : 
(1) a d m i t t e d two m e d i c a l r e p o r t s ( E x h i b i t s 23 and 24) o f f e r e d by t h e s e l f -
i n s u r e d employer a f t e r t h e h e a r i n g was c o n t i n u e d ; and (2) u p h e l d t h e employer's 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a r i g h t s h o u l d e r c o n d i t i o n . 
On r e v i e w , t h e i s s u e s a r e t h e Referee's e v i d e n t i a r y r u l i n g and c o m p e n s a b i l i t y on 
t h e e v i d e n t i a r y i s s u e . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n on t h e e v i d e n t i a r y i s s u e . 

C l a i m a n t contends t h a t E x h i b i t s 23 and 24 ( m e d i c a l r e p o r t s f r o m Dr. 
Corson) s h o u l d be e x c l u d e d as n o t t i m e l y o f f e r e d . C l a i m a n t a s s e r t s t h a t t h e 
s p e c i f i c purpose f o r t h e c o n t i n u a n c e was f o r t h e d e p o s i t i o n o f Dr. P o t t e r and 
n o t f o r t h e employer t o g a t h e r a d d i t i o n a l e vidence. C onsequently, c l a i m a n t a r ­
gues t h a t t h e Referee e r r e d by a l l o w i n g E x h i b i t s 23 and 24 ( o f f e r e d a f t e r t h e 
h e a r i n g w h i l e t h e r e c o r d was s t i l l open) t o be a d m i t t e d . We d i s a g r e e . 

A R e f e r e e may c o n t i n u e a h e a r i n g upon a showing o f due d i l i g e n c e i f neces­
s a r y t o a f f o r d r e a s o n a b l e o p p o r t u n i t y f o r t h e p a r t y b e a r i n g t h e burden t o o b t a i n 
and p r e s e n t f i n a l r e b u t t a l e v i d e n c e . See OAR 438-06-091(3); D a v i d F. G r a n t , 42 
Van N a t t a 865, 867 ( 1 9 9 0 ) . F u r t h e r , OAR 438-06-091(3) i s couched i n p e r m i s s i v e 
language and c o n t e m p l a t e s t h a t t h e e x e r c i s e o f a u t h o r i t y t o c o n t i n u e a h e a r i n g 
r e s t s w i t h i n a Referee's d i s c r e t i o n . Sue B e l l u c c i , 41 Van N a t t a 1890 ( 1 9 8 9 ) ; 
see Randy L. K i n g , 38 Van N a t t a 1046 (19 8 6 ) . F u r t h e r , ORS 656.283(7) p r o v i d e s 
t h a t t h e R e f e r e e i s n o t bound by common law o r s t a t u t o r y r u l e s o f e v i d e n c e . 

Here, a t t h e November 13, 1990 h e a r i n g , b e f o r e p r o c e e d i n g t o t a k e t e s t i ­
mony, t h e Re f e r e e announced t h a t c l a i m a n t ' s c o u n s e l wanted t o cross-examine Dr. 
P o t t e r , c l a i m a n t ' s t r e a t i n g p h y s i c i a n . T h i s proposed c r o s s - e x a m i n a t i o n 
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concerned an e x h i b i t w h i c h had been s u b m i t t e d i n t o t h e r e c o r d ( a p p a r e n t l y Dr. 
P o t t e r ' s November 8, 1990 r e p o r t c o n c e r n i n g c l a i m a n t ' s c o n d i t i o n and i t s r e l a ­
t i o n s h i p t o c l a i m a n t ' s work a c t i v i t i e s ) . The Referee f u r t h e r announced t h a t 
c l a i m a n t ' s c o u n s e l had scheduled a d e p o s i t i o n f o r Dr. P o t t e r on Jan u a r y 10, 
1991. Under such c i r c u m s t a n c e s , t h e Referee r u l e d as f o l l o w s : "Since i t 
appears t h a t t h i s m a t t e r cannot be completed t o d a y , t h e n i t ' s n e c e s s a r y t o con­
t i n u e t h e h e a r i n g u n t i l t h e d e p o s i t i o n i s completed, and f o r t h a t r e a s o n , we 
won't be t a k i n g any t e s t i m o n y . " 

The c o n t i n u e d h e a r i n g convened on January 23, 1991, a t w h i c h t i m e , t h e em­
p l o y e r s u b m i t t e d E x h i b i t s 23 and 24 which were r e p o r t s a u t h o r e d by Dr. Corson 
who had r e v i e w e d c l a i m a n t ' s m e d i c a l r e c o r d and a v i d e o t a p e o f a d r y e r f e e d e r 
j o b . 

C l a i m a n t o b j e c t e d t o t h e s e e x h i b i t s as no t b e i n g t i m e l y o b t a i n e d and p r e ­
j u d i c i a l . ( T r . 2 ) . The Referee denied t h e o b j e c t i o n , r e a s o n i n g t h a t t h e hear­
i n g had n o t been c o n t i n u e d nor had t h e r e c o r d been l e f t open s o l e l y f o r t h e 
d e p o s i t i o n o f Dr. P o t t e r . I n any eve n t , t h e Referee o f f e r e d t o keep t h e r e c o r d 
open t o p e r m i t c l a i m a n t t o cross-examine Dr. Corson and/or o b t a i n a f u r t h e r r e ­
sponse f r o m Dr. P o t t e r . ( T r . 4 ) . A l t h o u g h c o n t i n u i n g t o o b j e c t t o t h e Ref­
e r e e ' s r u l i n g , c l a i m a n t d e c l i n e d t h e o p p o r t u n i t y , p r e f e r r i n g t o r e l y upon Dr. 
P o t t e r ' s d e p o s i t i o n . 

A l t h o u g h t h e d e p o s i t i o n o f Dr. P o t t e r was t h e f o c u s o f t h e Refer e e ' s d i s ­
c u s s i o n c o n c e r n i n g t h e g r a n t i n g o f a c o n t i n u a n c e , t h e Referee d i d n o t e x p r e s s l y 
h o l d t h e r e c o r d open s o l e l y f o r t h a t evidence. Moreover, s i n c e t h e R e f e r e e n e i ­
t h e r a d m i t t e d e x h i b i t s nor t o o k t e s t i m o n y a t t h e f i r s t h e a r i n g , t h e r e c o r d was 
no t " f r o z e n " b u t f o r t h e P o t t e r d e p o s i t i o n . F i n a l l y , t h e Re f e r e e g r a n t e d 
c l a i m a n t an o p p o r t u n i t y t o respond t o t h e r e p o r t s from Dr. Corson. See OAR 438-
0 6 - 0 9 1 ( 3 ) . However, c l a i m a n t d e c l i n e d t o a v a i l h i m s e l f o f t h i s o p p o r t u n i t y . 
Under such c i r c u m s t a n c e s , we conclude t h a t t h e Referee d i d n o t abuse h i s d i s c r e ­
t i o n by a l l o w i n g E x h i b i t s 23 and 24 t o be a d m i t t e d i n t o e v i d e n c e . See Dav i d F. 
Gr a n t , s u p r a ; Randolph P. Gaul, 42 Van N a t t a 1171, 1172 ( 1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 2 1 , 1991 i s a f f i r m e d . 

F e b r u a r y 20, 1992 C i t e as 44 Van N a t t a 300 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
BRIAN 6. OVERALL, Claimant 

WCB Case No. 90-17128 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
K a t h r y n W i l s k e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members K i n s l e y , Tenenbaum and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s r i g h t s h o u l d e r s u r g e r y r e q u e s t . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACT" w i t h t h e f o l l o w i n g e x c e p t i o n s . 
We f i n d t h a t t h e a n a t o m i c a l area i n v o l v e d i n t h i s i n j u r y i n c l u d e d t h e r i g h t 
r h omboid muscle r e g i o n a t t h e lower m e d i a l s c a p u l a . A t t h e t i m e o f t h i s 
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i n d u s t r i a l i n j u r y , c l a i m a n t f e l t a c u t e p a i n i n t h i s area o n l y . We f i n d t h a t 
c l a i m a n t i s a poor h i s t o r i a n w i t h r e g a r d t o r e c a l l i n g t h e on s e t o f h i s symptoms, 
t h e i r s e v e r i t y and t h e i r l o c a t i o n . Claimant has n o t prov e d a s u f f i c i e n t r e l a ­
t i o n s h i p between h i s i n j u r y and h i s worsened r i g h t a c r o m i o c l a v i c u l a r s e p a r a t i o n 
w i t h s u b l u x a t i o n and need f o r s u r g e r y . 

On June 6, 1990, c l a i m a n t began t r e a t i n g w i t h Dr. Graham, o r t h o p e d i c s u r ­
geon, f o r h i s c o n t i n u i n g symptoms. 

FINDINGS OF ULTIMATE FACT 

SAIF's May 23, 1990 acceptance o f c l a i m a n t ' s 1990 i n d u s t r i a l i n j u r y c l a i m 
f o r a r i g h t rhomboid s t r a i n d i d n o t i n c l u d e c l a i m a n t ' s r i g h t a c r o m i o c l a v i c u l a r 
(AC) j o i n t c o n d i t i o n , w h i c h i s a s e p a r a t e c o n d i t i o n . 

C l a i m a n t ' s compensable i n j u r y combined w i t h h i s p r e e x i s t i n g AC j o i n t con­
d i t i o n , b u t t h e i n j u r y was n o t t h e major c o n t r i b u t i n g cause o f h i s d i s a b i l i t y 
and need f o r s u r g e r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d c l a i m a n t ' s c l a i m compensable. We r e v e r s e . 

The h e a r i n g i n t h i s case convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 1990 
amendments t o t h e r e l e v a n t p o r t i o n s o f t h e Workers' Compensation Law, Chapter 
656, a p p l y u n l e s s r e t r o a c t i v e a p p l i c a t i o n o f t h e law would produce an absurd o r 
u n j u s t r e s u l t . Or Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 54; see I d a M. Walker, 
43 Van N a t t a 1402 (1 9 9 1 ) . We conclude t h e amendments a p p l y i n t h i s case. 

The i n s u r e r i s r e q u i r e d t o p r o v i d e m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e s u l t ­
i n g f r o m a compensable i n j u r y . ORS 656.245(1). Here, c l a i m a n t had an acce p t e d 
c l a i m f o r a r i g h t rhomboid muscle s t r a i n . C laimant has r e q u e s t e d b e n e f i t s f o r 
s u r g e r y on t h e d i s t a l c l a v i c l e , a component o f t h e r i g h t AC j o i n t . SAIF d e n i e d 
t h e s u r g e r y , s t a t i n g t h a t t h e major c o n t r i b u t i n g cause o f t h e need f o r s u r g e r y 
was an o f f - t h e - j o b a c c i d e n t i n 1983 and t h e normal p r o g r e s s i o n o f t h e r e s u l t i n g 
d e g e n e r a t i v e a r t h r i t i s and j o i n t d i s r u p t i o n t h a t was a d i r e c t r e s u l t o f t h a t 
a c c i d e n t . Inasmuch as we f i n d t h a t t h e compensable i n j u r y combined w i t h t h e 
p r e e x i s t i n g s h o u l d e r c o n d i t i o n t o cause c l a i m a n t ' s need f o r t r e a t m e n t , c l a i m a n t 
must p r o v e by a preponderance o f t h e evidence t h a t t h e compensable i n j u r y i s and 
remains t h e m a j o r c o n t r i b u t i n g cause o f h i s need f o r t r e a t m e n t . 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

The R eferee fo u n d c l a i m a n t t o be c r e d i b l e . SAIF contends t h a t c l a i m a n t i s 
n o t a c r e d i b l e h i s t o r i a n and t h a t h i s l a y t e s t i m o n y i s i n s u f f i c i e n t t o e s t a b l i s h 
t h e n e c e s s a r y c a u s a l r e l a t i o n s h i p i n t h i s m e d i c a l l y complex case. When a Ref­
e r e e makes a s p e c i f i c f i n d i n g on c r e d i b i l i t y based upon demeanor, as t h e Referee 
d i d i n t h i s case, we d e f e r t o t h e Referee. See Bush v. SAIF, 68 Or App 230, 233 
( 1 9 8 4 ) ; Donald Hardiman, 35 Van N a t t a 664, 665 (19 8 3 ) . We do n o t go so f a r as 
t o f i n d c l a i m a n t n o t t o be c r e d i b l e , b u t based on t h e range o f i n c o n s i s t e n c i e s 
i n t h e r e c o r d , we agree t h a t c l a i m a n t i s not a r e l i a b l e h i s t o r i a n , and h i s t e s ­
t i m o n y i s i n s u f f i c i e n t t o e s t a b l i s h a c a u s a l r e l a t i o n s h i p i n a m e d i c a l l y complex 
case. C o n s e q u e n t l y , we r e l y on m e d i c a l evidence t o e s t a b l i s h c a u s a t i o n i n t h i s 
case. See U r i s v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 (198 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . 

I n O ctober 1983, c l a i m a n t i n j u r e d h i s r i g h t s h o u l d e r i n a b i c y c l e a c c i ­
d e n t . He s u s t a i n e d a s e p a r a t i o n and s u b l u x a t i o n o f t h e AC j o i n t . T h i s j o i n t i s 
a t t h e t o p o f t h e s h o u l d e r between t h e acromion and c l a v i c l e . He came under t h e 
c a r e o f M i c h a e l B a s k i n , M.D., o r t h o p e d i c surgeon. Dr. B a s k i n d i s c u s s e d t h e 



302 B r i a n G. O v e r a l l , 44 Van N a t t a 300 (1992) 

p o s s i b i l i t y o f a p a r t i a l r e s e c t i o n o f t h e d i s t a l end o f t h e c l a v i c l e . However, 
c l a i m a n t and Dr. B a s k i n d e c i d e d on c o n s e r v a t i v e t r e a t m e n t i n s t e a d . Dr. B a s k i n 
r e p o r t e d t h a t he c o u l d n o t promise t h a t c l a i m a n t would n o t need s u r g e r y i n t h e 
f u t u r e o r t h a t he would be t o t a l l y p a i n f r e e . He r e l e a s e d c l a i m a n t t o f u l l 
s h o u l d e r a c t i v i t y i n November 1983. (Ex. A.) Over t h e y e a r s , c l a i m a n t e x p e r i ­
enced n o n d i s a b l i n g symptoms i n h i s s h o u l d e r such as o c c a s i o n a l g r a b b i n g and 
c l i c k i n g , as w e l l as minor s t i f f n e s s and d i s c o m f o r t . (Exs. 8A, 10 and 16B. ) 

On June 5, 1989, c l a i m a n t s u s t a i n e d an i n j u r y on t h e j o b a t Columbia Two, 
I n c . , when he l i f t e d a heavy b r i e f c a s e . Claimant complained o f p a i n i n t h e 
r i g h t m e d i a l s c a p u l a and f l a n k . A m e d i c a l e x a m i n a t i o n f o u n d t e n d e r n e s s i n t h e 
r i g h t rhomboid r e g i o n . The d i a g n o s i s was rhomboid s t r a i n . (Ex. 1.) C l a i m a n t 
drew t h e a r e a o f d i s c o m f o r t on a body c h a r t . The o n l y area i n d i c a t e d was t h a t 
o v e r h i s rhomboid muscle a t t h e lower r i g h t s c a p u l a t o w a r d t h e t h o r a c i c s p i n e . 
C l a i m a n t a l s o s t a t e d on t h i s form t h a t he had r e c e i v e d no p r i o r t r e a t m e n t f o r 
t h i s p r o b l e m . (Ex. 2.) The r i g h t AC j o i n t was n o t i n v o l v e d i n t h i s i n j u r y . 

The i n j u r y i n t h i s c l a i m o c c u r r e d on A p r i l 25, 1990 w h i l e c l a i m a n t was 
l i f t i n g a heavy propane t a n k . On h i s c l a i m form f i l l e d o u t t h a t d a t e , c l a i m a n t 
w r o t e t h a t he had a " t o r n back muscle" i n h i s r i g h t upper back. He a l s o w r o t e 
t h a t he had i n j u r e d t h i s body p a r t b e f o r e i n 1989 a t Columbia Two, I n c . There 
was no m e n t i o n o f t h e r i g h t AC j o i n t o r t h e 1983 i n j u r y . (Ex. 4.) On t h a t same 
d a t e , c l a i m a n t sought t r e a t m e n t from R. C r a i g Dougan, M.D., i n d u s t r i a l p h y s i ­
c i a n . Dr. Dougan r e p o r t e d t h a t c l a i m a n t r e p o r t e d p a i n i n h i s r i g h t upper back 
and q u o t e d c l a i m a n t as s a y i n g t h a t t h i s i n j u r y was " a b s o l u t e l y s i m i l a r " t o h i s 
1989 i n j u r y a t Columbia Two, I n c . Dr. Dougan examined c l a i m a n t ' s r i g h t s h o u l d e r 
and n o t e d t h a t t h e r e was a r i g h t AC lump from a p r e v i o u s i n j u r y . Dr. Dougan r e ­
p o r t e d no p a i n o r o t h e r symptoms i n t h e s h o u l d e r upon p a l p a t i o n o r range o f 
m o t i o n t e s t s . Of s p e c i a l n o t e , Dr. Dougan r e p o r t e d , " F i v e o r s i x y e a r s ago he 
had a s e p a r a t e d r i g h t a c r o m i o c l a v i c u l a r j o i n t . I t i s n o t b o t h e r i n g him a t t h i s 
t i m e . " Dr. Dougan diagnosed r e c u r r e n t and acute r i g h t d o r s a l t h o r a c i c s t r a i n o f 
t h e rhomboids. He p r e s c r i b e d f o u r weeks o f p h y s i c a l t h e r a p y . (Ex. 5.) 

I n f o l l o w up v i s i t s w i t h Dr. Dougan on A p r i l 30, 1990 and May 8, 1990, 
c l a i m a n t r e p o r t e d no problems w i t h h i s r i g h t AC j o i n t . (Exs. 6, 7.) There a r e 
no r e p o r t s f r o m t h e p h y s i c a l t h e r a p i s t i n d i c a t i n g c o m p l a i n t s i n t h e AC j o i n t . 

Dr. Dougan r e f e r r e d c l a i m a n t t o T. Martens, M.D., o r t h o p e d i c c o n s u l t a n t , 
where he was seen on May 22, 1990. I n a r e p o r t o f t h a t d a t e , Dr. Martens n o t e d 
i n t h e h i s t o r y t h a t c l a i m a n t " f e l t a r e c u r r e n c e o f t h e p u l l i n g p a i n i n h i s r i g h t 
a c r o m i o c l a v i c u l a r j o i n t " when he was i n j u r e d on A p r i l 25, 1990. As a r e s u l t , 
Dr. Martens d i a g n o s e d a s t r a i n o f t h e r i g h t AC j o i n t due t o t h e A p r i l 25, 1990 
i n j u r y . (Exs. 8, 8A.) T h i s i s t h e f i r s t t i m e t h a t t h e m e d i c a l r e c o r d s r e p o r t a 
h i s t o r y f r o m c l a i m a n t o f i n j u r y t o h i s r i g h t AC j o i n t . 

On June 6, 1990, c l a i m a n t sought t r e a t m e n t w i t h M i c h a e l Graham, M.D., o r ­
t h o p e d i c surgeon. I n a c h a r t n o t e o f t h a t d a t e , Dr. Graham r e p o r t e d t h e h i s t o r y 
t h a t , a t t h e t i m e o f t h e A p r i l 25, 1990 i n j u r y : 

" [ C l a i m a n t ] f e l t something p u l l i n t h e s h o u l d e r and d e v e l o p e d 
p a i n p r o m p t l y i n t h e area o f t h e r i g h t a c r o m i o c l a v i c u l a r j o i n t . 
S u b s e q u e n t l y he has c o n t i n u e d t o have p a i n w i t h use i n t h e s h o u l d e r , 
p a r t i c u l a r l y w i t h overhead use o r w i t h a b d u c t i o n o f t h e arm a c r o s s 
t h e s h o u l d e r . He has a l s o n o t e d a g r i n d i n g s e n s a t i o n i n t h e s h o u l ­
d e r w i t h c i r c u m d u c t i o n . " (Ex. 10.) 

Based on t h i s h i s t o r y , Dr. Graham diagnosed a AC j o i n t s t r a i n superimposed on a 
p r e e x i s t i n g o l d AC j o i n t i n s t a b i l i t y r e l a t e d t o t h e A p r i l 25, 1990 i n j u r y . 
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On June 7, 1990, c l a i m a n t r e p o r t e d t o E l l e n Fineman, P.T., t h a t a t t h e 
t i m e o f t h e A p r i l 25, 1990 i n j u r y , he " f e l t a sharp p a i n i n h i s r i g h t s h o u l d e r . " 
(Ex. 12.) 

I n h i s J u l y 12, 1990 c h a r t n o t e , Dr. Graham r e p o r t e d t h a t c l a i m a n t ' s AC 
j o i n t p a i n had "been g o i n g on s i n c e A p r i l . " (Ex. 13.) He recommended r e s e c t i o n 
o f t h e d i s t a l c l a v i c l e . 

I n an independent e x a m i n a t i o n by Douglas B a l d , M.D., o r t h o p e d i c surgeon, 
on August 1, 1990, c l a i m a n t r e p o r t e d t h a t he s u s t a i n e d a sharp p a i n i n h i s r i g h t 
s h o u l d e r a r e a on A p r i l 25, 1990. Claimant a l s o d e n i e d any permanent r e s i d u a l s 
f r o m h i s 1983 s h o u l d e r i n j u r y . Based upon a r e v i e w o f t h e m e d i c a l r e c o r d s and 
c a r e f u l d i s c u s s i o n o f t h e i n j u r i e s w i t h c l a i m a n t , Dr. B a l d c o n c l u d e d t h a t t h e 
1983 i n j u r y and a normal p r o g r e s s i o n o f t h e r e s u l t a n t d e g e n e r a t i v e a r t h r i t i s and 
j o i n t d i s r u p t i o n was t h e major cause o f c l a i m a n t ' s AC j o i n t c o n d i t i o n and r e l a t ­
ed need f o r s u r g e r y . (Ex.15.) 

Dr. Graham d i s a g r e e d w i t h Dr. Bald on t h e b a s i s o f c l a i m a n t ' s h i s t o r y o f 
an AC j o i n t s t r a i n on A p r i l 25, 1990 w i t h c o n t i n u e d p a i n f u l , g r i n d i n g symptoms 
s i n c e t h a t t i m e , as compared t o r e l a t i v e l y p a i n f r e e symptoms fr o m 1983. (Ex. 
16B.) 

S u r g e r y r e v e a l e d t h a t t h e r i g h t AC j o i n t was d e g e n e r a t i v e . No a c u t e , 
r e c e n t trauma was n o t e d . (Ex. 17.) 

A f t e r a r e v i e w o f t h e r e c o r d s , Wayne N o r t o n , M.D., m e d i c a l a d v i s o r f o r 
SAIF, n o t e d t h e d i s c r e p a n c y i n c l a i m a n t ' s r e p o r t i n g o f t h e o n s e t o f symptoms t o 
t h e d i f f e r e n t d o c t o r s . He a l s o n o t e d t h e r e was no r e a s o n a b l e l i k e l i h o o d o f a 
masking e f f e c t o r c o n f u s i o n i n t h e d i a g n o s i s , because t h e anatomic l o c a t i o n s o f 
t h e AC j o i n t and t h e rhomboid muscles are s u f f i c i e n t l y remote f r o m one a n o t h e r . 
(Ex. 18.) 

Upon f u r t h e r i n q u i r y , Dr. Dougan doubted t h a t t h e AC j o i n t c o n d i t i o n was 
an i n d u s t r i a l i n j u r y . (Ex. 19A.) 

Upon a g a i n b e i n g s u p p l i e d w i t h t h e h i s t o r y t h a t c l a i m a n t i n j u r e d h i s 
s h o u l d e r on A p r i l 25, 1990, Dr. Graham r e i t e r a t e d t h a t c l a i m a n t ' s AC j o i n t con­
d i t i o n and need f o r t r e a t m e n t was caused i n major p a r t by t h a t i n j u r y . (Ex. 
20. ) 

The m e d i c a l r e p o r t s above show i n c o n s i s t e n c y i n c l a i m a n t ' s r e p o r t o f a 
s h o u l d e r i n j u r y on A p r i l 25, 1990 r a n g i n g from no r e p o r t o f symptoms contempora­
neous w i t h t h a t d a t e , t o r e p o r t s o f a s l i g h t p u l l t o r e p o r t s o f a s h a r p p a i n . 

A t h e a r i n g , c l a i m a n t ' s t e s t i m o n y v a r i e d w i t h t h e h i s t o r y i n t h e r e p o r t s o f 
Dr. Dougan, Dr. Graham, Ms. Fineman and Dr. B a l d . C l a i m a n t s a i d he d i d f e e l a 
s l i g h t p u l l i n h i s s h o u l d e r on A p r i l 25, 1990 and t h a t he t o l d t h i s t o Dr. 
Dougan. ( T r . 15, 44.) He a l s o t e s t i f i e d t h a t he t o l d Dr. Dougan t h a t he had 
p a i n i n h i s s h o u l d e r , b u t t h e n l a t e r t e s t i f i e d t h a t he c o u l d n ' t remember i f he 
t o l d him t h a t . ( T r . 16, 41.) He a l s o t e s t i f i e d t h a t he " m i g h t " have had p a i n 
i n h i s s h o u l d e r when Dr. Dougan examined him. ( T r . 17.) As n o t e d above, Dr. 
Dougan's r e p o r t s p e c i f i c a l l y n o tes an absence o f s h o u l d e r symptoms i n h i s exam. 

C l a i m a n t t e s t i f i e d t h a t he d i d n o t t e l l Dr. Graham t h a t he had immediate 
p a i n i n h i s s h o u l d e r , b u t t h a t he o n l y had a p u l l a t t h e t i m e o f i n j u r y w i t h t h e 
p a i n coming on l a t e r i n p h y s i c a l t h e r a p y . ( T r . 24, 25, 44.) As n o t e d above, 
Dr. Graham r e l i e d on a h i s t o r y t h a t c l a i m a n t e x p e r i e n c e d immediate p a i n and 
g r i n d i n g i n h i s s h o u l d e r t h a t was c o n t i n u o u s t h e r e a f t e r . 
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C l a i m a n t t e s t i f i e d t h a t he d i d n o t remember t e l l i n g Ms. Fineman o f immedi­
a t e , s h a r p p a i n i n h i s s h o u l d e r . ( T r . 33, 34.) Ms. Fineman's r e p o r t i s t o t h e 
c o n t r a r y . 

F i n a l l y , c l a i m a n t f i r s t t e s t i f i e d t h a t he c o u l d n o t remember i f he t o l d 
Dr. B a l d o f immediate, sharp s h o u l d e r p a i n , t h e n he s a i d he t h o u g h t he had t o l d 
him t h a t . ( T r . 25, 34.) He f u r t h e r i n d i c a t e d t h a t he had t o l d him t h a t he had 
o n l y f e l t a p u l l i n h i s s h o u l d e r i n i t i a l l y , and t h a t t h e p a i n came on l a t e r i n 
p h y s i c a l t h e r a p y as he had e a r l i e r t e s t i f i e d . ( T r . 25.) Dr. Bald ' s r e p o r t i s 
t o t h e c o n t r a r y as n o t e d above. 

A t h e a r i n g , c l a i m a n t ' s t h e o r y t o e x p l a i n t h e i n c o n s i s t e n c i e s was t h a t t h e 
m e d i c a l p r o v i d e r s o m i t t e d o r m i s c o n s t r u e d h i s h i s t o r y o f h i s s h o u l d e r i n j u r y and 
t h a t c l a i m a n t was unsure i n d e s c r i b i n g t h e a n a t o m i c a l areas o f h i s symptoms. 
T h i s e x p l a n a t i o n i s u n p e r s u a s i v e g i v e n c l a i m a n t ' s p a s t a b i l i t y t o s p e c i f i c a l l y 
d e s c r i b e h i s areas o f symptoms when he s u f f e r e d s p e c i f i c i n j u r i e s t o h i s r i g h t 
AC j o i n t i n 1983 and t o h i s r i g h t rhomboids i n 1989. 

We g i v e g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g p h y s i c i a n u n l e s s 
t h e r e a r e p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810, 
814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 
Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . Here, we a r e p e r ­
suaded t o do o t h e r w i s e . We f i n d c l a i m a n t ' s h i s t o r y r e g a r d i n g t h e o n s e t and 
c o u r s e o f h i s r i g h t s h o u l d e r symptoms t o be u n r e l i a b l e . Dr. Graham a c c e p t e d and 
r e l i e d on an i n a c c u r a t e h i s t o r y , which s t a t e d t h a t t h e i n i t i a l d i a g n o s i s o f 
c l a i m a n t ' s c o n d i t i o n was a rhomboid s t r a i n and AC j o i n t s t r a i n . (Exs. 8A and 
10. ) I n a d d i t i o n , c l a i m a n t was r e p o r t e d t o be symptomsfree o f f r o m 1983 t o 
1990. However, c l a i m a n t e x p e r i e n c e d i n t e r m i t t e n t d i f f i c u l t i e s d u r i n g t h a t 
p e r i o d , a l t h o u g h t h e y were n o n d i s a b l i n g . (Ex. 16B.) We a r e u n a b l e t o r e l y upon 
Dr. Graham's o p i n i o n t o f i n d t h i s c l a i m compensable s i n c e i t i s based on t h i s 
u n r e l i a b l e h i s t o r y . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473, 476 
( 1 9 7 7 ) . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has f a i l e d t o p r o v e by a pr e p o n d e r ­
ance o f t h e e v i d e n c e t h a t h i s r i g h t AC c o n d i t i o n and need f o r t r e a t m e n t i s r e ­
l a t e d t o t h e i n j u r y o f A p r i l 25, 1990. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 28, 1991 i s r e v e r s e d . The SAIF Corpora­
t i o n ' s d e n i a l i s r e i n s t a t e d and up h e l d . The Referee's a t t o r n e y f e e award i s 
a l s o r e v e r s e d . 

Board Member Gunn d i s s e n t i n g . 

My r e s p e c t e d c o l l e a g u e s s t a r t o u t by making a m e d i c a l d i a g n o s i s o f a 
p a t i e n t t h e y have never seen. M e d i c a l diagnoses s h o u l d be l e f t t o p h y s i c i a n s . 

The R e f e r e e o f f e r s a w e l l - r e a s o n e d O p i n i o n and Order a r i s i n g f r o m s u b s t a n ­
t i a l e v i d e n c e i n t h e r e c o r d . J u s t as I have concerns w i t h p r a c t i c i n g m e d i c i n e 
w i t h o u t a l i c e n s e , I see no reason t o s u b s t i t u t e t h e m a j o r i t y ' s l e g a l c o n c l u ­
s i o n s f o r t h o s e o f t h e Referee. I would a f f i r m and adopt t h e Re f e r e e ' s O p i n i o n 
and Order. 

T h e r e f o r e , I d i s s e n t . 
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I n t h e M a t t e r o f t h e Compensation o f 
GABE W. PAULK, Claimant 
WCB Case No. 90-22077 

ORDER ON REVIEW 
Parker & Bush, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Peterson's o r d e r w h i c h s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . On r e v i e w , 
t h e i s s u e i s a g g r a v a t i o n . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

I n o r d e r t o p r o v e a compensable a g g r a v a t i o n , c l a i m a n t must show a worsened 
c o n d i t i o n r e s u l t i n g f r o m t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement o f com­
p e n s a t i o n . ORS 6 5 6 . 2 7 3 ( 1 ) . A worsened c o n d i t i o n i s e s t a b l i s h e d w i t h evidence, 
o f i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n d i m i n i s h e d 
e a r n i n g c a p a c i t y . L e r o v Frank, 43 Van N a t t a 1950 ( 1 9 9 1 ) . I n a d d i t i o n , t h e 
w o r s e n i n g must be e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d ­
i n g s . ORS 6 5 6 . 2 7 3 ( 1 ) , ( 3 ) . F i n a l l y , i f t h e a g g r a v a t i o n c l a i m i s s u b m i t t e d f o r 
an i n j u r y o r d i s e a s e f o r w h i c h permanent d i s a b i l i t y was awarded, c l a i m a n t must 
e s t a b l i s h t h a t t h e w o r s e n i n g i s more t h a n waxing and waning o f symptoms contem­
p l a t e d by t h e p r e v i o u s permanent d i s a b i l i t y award. ORS 6 5 6 . 2 7 3 ( 8 ) . 

The i n s u r e r f i r s t contends t h a t c l a i m a n t f a i l e d t o e s t a b l i s h h i s c l a i m by 
m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . A l t h o u g h t h e i n s u r e r concedes 
t h a t t h e r e p o r t s o f Dr. Kemple, r h e u m a t o l o g i s t , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
" l i k e l y " s a t i s f y ORS 656.273(1) as c o n s t r u e d by our o r d e r i n Suzanne Robertson, 
43 Van N a t t a 1505 ( 1 9 9 1 ) , t h e i n s u r e r "contends [ t h a t ] t h e Board's i n t e r p r e t a ­
t i o n o f ' o b j e c t i v e f i n d i n g s ' i n Suzanne Robertson i s t o o b r o a d . " 

We n o t e t h e i n s u r e r ' s o b j e c t i o n t o Suzanne Robertson and c o n c l u d e t h a t , as 
c o n s t r u e d by t h a t o r d e r , c l a i m a n t s a t i s f i e d ORS 656.273(1). Dr. Kemple found 
spasms i n c l a i m a n t ' s " l u m b o s a c r a l p a r a s p i n a l s " , (Ex. 35A), " p r o m i n e n t muscle 
t i g h t n e s s and spasm w i t h m o t i o n " and "tenderness d i f f u s e l y t h r o u g h t h e b i l a t e r a l 
p a r a s p i n a l muscles," (Ex. 38B-1). 

The i n s u r e r n e x t argues t h a t we s h o u l d g i v e more w e i g h t t o t h e r e p o r t s 
f r o m t h e O r t h o p a e d i c C o n s u l t a n t s r a t h e r t h a n t h e o p i n i o n o f Dr. Kemple. The i n ­
s u r e r a s s e r t s t h a t Kemple d i d n o t a d e q u a t e l y e x p l a i n t h e b a s i s f o r h i s d i a g n o ­
s i s , assuming t h a t c l a i m a n t ' s a g g r a v a t i o n was due t o h i s o r i g i n a l i n j u r y r a t h e r 
t h a n b a s i n g t h a t o p i n i o n on " o b j e c t i v e m e d i c a l t e s t i n g . " 

The r e c o r d c l e a r l y demonstrates a d i v e r g e n c e o f o p i n i o n r e g a r d i n g t h e 
cause o f c l a i m a n t ' s symptoms between t h e O r t h o p a e d i c C o n s u l t a n t s and Dr. Kemple. 
The O r t h o p a e d i c C o n s u l t a n t s saw c l a i m a n t t h r e e t i m e s : i n A p r i l 1988, May 1990, 
and October 1990. The C o n s u l t a n t s found t h a t c l a i m a n t ' s " s u b j e c t i v e c o m p l a i n t s 
r e m a i n [ * * ed] d i s p r o p o r t i o n a l t o o b j e c t i v e f i n d i n g f s ] , " and t h a t "a v e r y c l e a r 
c u t f u n c t i o n a l p o i n t i s p r e s e n t * * *, m a n i f e s t e d by t h e p a i n b e h a v i o r , t h e 
p o s i t i v e W a d d e l l ' s , t h e d i f f u s e t e n d e r n e s s t o v e r y l i g h t t o u c h . " (Ex. 3 9 - 5 ) . 

Dr. Kemple, on t h e o t h e r hand, diagnosed c l a i m a n t as s u f f e r i n g f r o m 
" c h r o n i c p o s t t r a u m a t i c m y o f a s c i a l syndrome," s t a t i n g t h a t t h e m a j or p a i n e l e ­
ments " a r e no doubt a r e f l e c t i o n o f p r o l o n g e d and p a t h o l o g i c response t o t h e 
o r i g i n a l i n j u r y . " (Ex. 4 3 - 1 ) . Kemple a d m i t t e d t h a t t h e r e was " n o t a m e d i c a l 
consensus" r e g a r d i n g t h e t e r m " m y o f a s c i a l syndrome" and t h a t some p h y s i c i a n s 
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i n t e r p r e t e d i t as f u n c t i o n a l p a i n . (Ex. 4 4 - 5 ) . He "assumed," however, t h a t t h e 
d i a g n o s i s was caused by a " p a t h o l o g i c o r an abnormal response t o i n j u r y t h a t 
p r oduces a c h r o n i c d i s t u r b a n c e i n p a i n r e g u l a t i o n . " ( I d ) . 

When t h e m e d i c a l e v i d e n c e i s d i v i d e d , we g i v e g r e a t e r w e i g h t t o t h e con­
c l u s i o n o f t h e c l a i m a n t ' s t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons n o t t o 
do so. See e.g. W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . Here, we do n o t 
f i n d p e r s u a s i v e reasons not t o g i v e Dr. Kemple's o p i n i o n g r e a t e r w e i g h t . A l ­
th o u g h t h e O r t h o p a e d i c C o n s u l t a n t s saw c l a i m a n t t h r e e t i m e s o v e r a tw o - y e a r 
p e r i o d , Kemple has been t r e a t i n g c l a i m a n t s i n c e 1988. H i s r e p o r t s d e m o n s t r a t e 
t h a t he i s f a m i l i a r w i t h c l a i m a n t ' s h i s t o r y and p h y s i c a l c o n d i t i o n . We f u r t h e r 
f i n d , c o n t r a r y t o t h e i n s u r e r ' s s u g g e s t i o n , t h a t t h e d i f f e r e n c e i n m e d i c a l o p i n ­
i o n r e g a r d i n g a m e d i c a l t e r m between Kemple and t h e O r t h o p a e d i c C o n s u l t a n t s i s 
n o t s u f f i c i e n t by i t s e l f f o r us t o d i s r e g a r d Kemple's o p i n i o n . T h e r e f o r e , based 
on Kemple's o p i n i o n , we conclude t h a t c l a i m a n t p r o v e d a compensable c l a i m f o r 
a g g r a v a t i o n . 

F u r t h e r m o r e , because t h e i n s u r e r r e q u e s t e d r e v i e w and t h e Board d i d n o t 
d i s a l l o w o r reduce t h e compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s 
e n t i t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $800, t o be p a i d 
by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , 
t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 14, 1991 i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $800, p a y a b l e by t h e 
i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT L. ROWIN, Claimant 
WCB Case No. 90-14453 

ORDER ON REVIEW 
Welch, e t a l . , Claimant A t t o r n e y s 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S c h u l t z ' o r d e r w h i c h u p h e l d t h e i n ­
s u r e r ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r a m y o c a r d i a l i n f a r c t i o n . On r e ­
v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

We agree w i t h t h e Referee t h a t c l a i m a n t f a i l e d t o p r o v e t h a t h i s work 
a c t i v i t i e s on May 22, 1990 were a m a t e r i a l c o n t r i b u t i n g cause o f h i s m y o c a r d i a l 
i n f a r c t i o n . The r e c o r d c o n t a i n s o p i n i o n s from f o u r p h y s i c i a n s r e g a r d i n g m e d i c a l 
c a u s a t i o n . A l l o f t h e d o c t o r s agreed t h a t c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n was 
caused by a b l o o d c l o t , o r t h r o m b o s i s , t h a t o b s t r u c t e d t h e a r t e r y . As d e s c r i b e d 
by c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Brodeur, c a r d i o l o g i s t , t h e c l o t " o c c u r s 
when t h e t h i n f i b r o u s c o v e r i n g o f t h e a r t e r i o s c l e r o t i c p l a q u e becomes d i s r u p t e d 
and r e l e a s e s elements i n t o t h e b l o o d s u p p l y which a c t i v a t e s p l a t e l e t s t o 
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c o a l e s c e a t t h e s i t e [ . ] " (Ex. 38-2). Brodeur r e p o r t e d t h a t , a l t h o u g h c l a i m ­
a n t ' s a r t e r i o s c l e r o t i c p l a q u e had developed f o r many y e a r s p r i o r t o t h e myocar­
d i a l i n f a r c t i o n , t h e d i s r u p t i o n o f t h e plaque i n c l a i m a n t ' s case was caused by 
t h e p h y s i c a l e x e r t i o n necessary t o c a r r y o u t h i s work a c t i v i t i e s . ( i d . ) 
S p e c i f i c a l l y , Brodeur r e p o r t e d t h a t when c l a i m a n t "was c a r r y i n g t h e lumber up 
[ t o ] t h e r o o f [ o f t h e c o n s t r u c t i o n s i t e , ] he e x p e r i e n c e d s u f f i c i e n t i mbalance o f 
t h e b l o o d s u p p l y t o t h i s area o f t h e c o r o n a r y a r t e r y t o cause s e v e r e i s c h e m i a . " 
( I d . a t 2-3) . 

The r e m a i n i n g p h y s i c i a n s saw c l a i m a n t f o r independent m e d i c a l examina­
t i o n s . One o f t h o s e p h y s i c i a n s , Dr. Toren, c a r d i o l o g i s t , r e p o r t e d t h a t t h e 
p l a q u e r u p t u r e e x p e r i e n c e d by c l a i m a n t "occurs as p a r t o f t h e n a t u r a l p r o g r e s ­
s i o n o f u n d e r l y i n g c o r o n a r y a r t e r y d i s e a s e " and "appears t o o c c u r randomly i n 
t h e c o u r s e o f p a t i e n t s w i t h t h i s c h r o n i c d i s e a s e . " (Ex. 4 2 - 1 ) . He t h e r e f o r e 
f o u n d t h a t i t was " m e d i c a l l y p r o b a b l e t h a t [ c l a i m a n t ] would have been as l i k e l y 
t o have s u s t a i n e d h i s [ m y o c a r d i a l i n f a r c t i o n ] had he been a t r e s t o r a s l e e p a t 
t h e t i m e o f h i s symptom o n s e t [ . ] " ( I d . a t 2 ) . 

Dr. DeMots, c a r d i o l o g i s t , agreed w i t h Toren, f i n d i n g t h a t t h e r e was no 
e v i d e n c e t h a t p h y s i c a l e x e r t i o n c o u l d l e a d t o p l aque d i s r u p t i o n , and t h a t such a 
b e l i e f "remains o n l y s p e c u l a t i o n . " (Ex. 4 5 - 2 ) . DeMots f u r t h e r s t a t e d t h a t i t 
was " m e d i c a l l y p r o b a b l e t h a t t h e r e i s no r e l a t i o n s h i p between t h e work a c t i v i ­
t i e s " and t h e m y o c a r d i a l i n f a r c t i o n . ( I d . ) 

Dr. Kremkau, c a r d i o l o g i s t , f i r s t n o t e d t h a t t h e " e x a c t f a c t o r s w h i c h l e a d 
t o p l a q u e r u p t u r e and b l o o d c l o t f o r m a t i o n are n o t w e l l u n d e r s t o o d . " (Ex. 43-
4 ) . F u r t h e r , i t was " u n c l e a r " t o her whether c h e m i c a l o r p h y s i c a l trauma c o u l d 
l e a d t o p l a q u e d i s r u p t i o n . ( I d . ) Thus, Kremkau c o u l d o n l y s t a t e t h a t , because 
c l a i m a n t "had been w o r k i n g 3 o r 4 hours d o i n g m o d e r a t e l y heavy work," she found 
i t " p o s s i b l e t h a t t h i s work a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g cause t o t h e 
m y o c a r d i a l i n f a r c t i o n [ . ] " ( I d . ) 

Because t h i s case i n v o l v e s e x p e r t m e d i c a l a n a l y s i s r a t h e r t h a n e x p e r t ob­
s e r v a t i o n , we g i v e no p a r t i c u l a r d e f e r e n c e t o t h e o p i n i o n o f Dr. Brodeur, 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n . Hammons v. P e r i n i Corp., 43 Or App 299 ( 1 9 7 9 ) . 
L i k e t h e R e f e r e e , we a l s o a r e c o n v i n c e d t h a t , Dr. Brodeur's o p i n i o n i s overcome 
by t h e r e p o r t s o f Drs. Toren, DeMots, and Kremkau. F i r s t , Dr. Brodeur h i m s e l f 
s t a t e s t h a t " [ e ] x a c t l y what [ i s ] t h e cause o f t h e d i s r u p t i o n o f t h i s t h i n 
f i b r o u s p l a q u e [ ] , i s s u b j e c t t o c o n s i d e r a b l e debate." (Ex. 3 8 - 2 ) . Dr. Kremkau 
agreed w i t h t h i s s t a t e m e n t , adding t h a t she was unsure whether s e v e r e i s c h e m i a 
c o u l d cause p l a q u e d i s r u p t i o n . (Ex. 4 3 - 4 ) . Dr. Toren knew o f "no a s s o c i a t i o n 
between t h e development o f plaque r u p t u r e w i t h c o r o n a r y t h r o m b o s i s f o r m a t i o n and 
p h y s i c a l e x e r t i o n o r e m o t i o n a l s t r e s s . " (Ex. 4 1 - 1 ) . Dr. DeMots a l s o c o u l d f i n d 
no e v i d e n c e s u p p o r t i n g a c a u s a t i v e r e l a t i o n s h i p between p h y s i c a l a c t i v i t y and 
p l a q u e d i s r u p t i o n . (Ex. 4 5 - 2 ) . We are r e l u c t a n t t o f i n d Dr. B r o d e u r ' s o p i n i o n 
more p e r s u a s i v e t h a n t h e o t h e r r e p o r t s i n view o f t h e l a c k o f agreement i n t h e 
r e c o r d b e f o r e us r e g a r d i n g t h e c a u s a l l i n k , i f any, between p h y s i c a l e x e r t i o n 
and m y o c a r d i a l i n f a r c t i o n . 

Second, Dr. Brodeur based h i s o p i n i o n on an i n a c c u r a t e h i s t o r y o f c l a i m ­
a n t ' s a c t i v i t i e s on t h e day t h a t he s u f f e r e d a m y o c a r d i a l i n f a r c t i o n . Brodeur 
s t a t e d t h a t c l a i m a n t "was c a r r y i n g t w e l v e t o e i g h t e e n f e e t l o n g p i e c e s o f lumber 
up t h e r o o f o f t h e c o n v e n t i o n c e n t e r " when he " s t a r t e d t o f e e l e x t r e m e l y t i r e d 
and e x h a u s t e d and s t a r t e d s w e a t i n g p r o f u s e l y . " (Ex. 3 8 - 1 ) . Brodeur f u r t h e r 
f o u n d t h a t c l a i m a n t e x p e r i e n c e d "severe i s c h e m i a " when he was c a r r y i n g t h e 
lumber up t o t h e r o o f . ( I d . a t 2-3). 

A c c o r d i n g t o c l a i m a n t ' s t e s t i m o n y a t h e a r i n g and t h e o t h e r m e d i c a l r e ­
p o r t s , however, c l a i m a n t never c a r r i e d lumber up t o t h e r o o f . I n s t e a d , he f i r s t 
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worked on t h e r o o f s t a c k i n g boards, t h e n went down t o t h e ground t o u n l o a d 
b o a rds f r o m a t r u c k . Because Brodeur was i n c o r r e c t t h a t c l a i m a n t c a r r i e d boards 
t o t h e r o o f , and t h i s e v e n t was, f o r him, t h e t r i g g e r i n g i n c i d e n t i n c l a i m a n t ' s 
m y o c a r d i a l i n f a r c t i o n , we a r e f u r t h e r persuaded t h a t Brodeur's r e p o r t s h o u l d n o t 
be a c c o r d e d as much w e i g h t as t h e o t h e r o p i n i o n s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 23, 1991 i s a f f i r m e d . 

F e b r u a r y 20, 1992 C i t e as 44 Van N a t t a 308 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PATRICIA C. VOGT, Claimant 

WCB Case No. 87-18519 
ORDER DENYING RECONSIDERATION 

Malagon, e t a l . , C l aimant A t t o r n e y s 
VavRosky, e t a l . , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our May 24, 1990 Order on Review 
t h a t a f f i r m e d a Referee's o r d e r which u p h e l d t h e s e l f - i n s u r e d e m p l oyer's d e n i a l 
o f c l a i m a n t ' s i n j u r y c l a i m . Claimant acknowledges t h a t t h i s m a t t e r i s c u r r e n t l y 
p e n d i n g b e f o r e t h e Cou r t o f Appeals p u r s u a n t t o her appeal o f our o r d e r . How­
e v e r , e n c l o s i n g a r e p o r t from a " f o r e n s i c document examiner" w h i c h " p r o v i d e s 
s i g n i f i c a n t s u p p o r t f o r [ h e r ] c o n t e n t i o n t h a t t h e t e s t i m o n y o f [ t h e p r i n c i p a l a t 
t h e s c h o o l where she was employed] i s u n a c c e p t a b l e , i n a c c u r a t e , and p o t e n t i a l l y 
i n f e c t e d by i n t e n t i o n a l d e c e i t , " c l a i m a n t seeks r e c o n s i d e r a t i o n o f o u r o r d e r 
under ORS 183.482(6) and r e o p e n i n g o f t h e r e c o r d . The employer has f i l e d a r e ­
sponse t o c l a i m a n t ' s r e q u e s t . Having c o n s i d e r e d t h e p a r t i e s ' arguments, we p r o ­
ceed t o address c l a i m a n t ' s r e q u e s t . 

A t any t i m e subsequent t o t h e f i l i n g o f a p e t i t i o n f o r j u d i c i a l r e v i e w and 
p r i o r t o t h e d a t e s e t f o r h e a r i n g , we may w i t h d r a w an appealed o r d e r f o r p u r ­
poses o f r e c o n s i d e r a t i o n . ORS 183.482(6); ORAP 4.35; Glen D. Ro l e s , 43 Van 
N a t t a 278 ( 1 9 9 1 ) . However, t h i s a u t h o r i t y i s r a r e l y e x e r c i s e d . Ronald D. 
C h a f f e e , 39 Van N a t t a 1135 (1987). 

I n o u r p r e v i o u s o r d e r , we a f f i r m e d a Referee's o r d e r w h i c h u p h e l d t h e em­
p l o y e r ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m . I n d o i n g so, we c o n c l u d e d t h a t 
c l a i m a n t had f a i l e d t o e s t a b l i s h t h a t her d i s a b i l i t y and need f o r m e d i c a l t r e a t ­
ment was caused by a f a l l i n g o r t r i p p i n g i n c i d e n t a t a s c h o o l i n J u l y 1987. I n 
r e a c h i n g t h i s c o n c l u s i o n , we agreed w i t h t h e Referee's r e a s o n i n g t h a t c l a i m a n t 
was n e i t h e r a c r e d i b l e w i t n e s s nor h i s t o r i a n . 

C l a i m a n t seeks r e c o n s i d e r a t i o n o f our o r d e r and r e o p e n i n g o f t h e r e c o r d 
f o r t h e i n t r o d u c t i o n o f a r e p o r t from "a f o r e n s i c examiner." She a l l e g e s t h a t 
t h i s r e p o r t " p r o v i d e s s i g n i f i c a n t s u p p o r t f o r [ h e r ] c o n t e n t i o n t h a t t h e t e s t i ­
mony o f [ t h e p r i n c i p a l a t t h e s c h o o l where she was employed] i s u n a c c e p t a b l e , 
i n a c c u r a t e , and p o t e n t i a l l y i n f e c t e d by i n t e n t i o n a l d e c e i t . " Reasoning t h a t 
t h i s e v i d e n c e has a s i g n i f i c a n t impact on t h e c r e d i b i l i t y o f t h e p r i n c i p a l and 
t h a t h e r o n l y c o u r s e o f a c t i o n f o r such " f a l s e , f r a u d u l e n t o r p e r j u r i o u s " con­
d u c t r e s t s w i t h t h e w o r k e r s ' compensation system, c l a i m a n t asks t h a t we r e c o n ­
s i d e r o u r o r d e r and remand t h i s m a t t e r t o t h e Referee f o r t h e t a k i n g o f a d d i ­
t i o n a l e v i d e n c e p u r s u a n t t o ORS 656.295(5). 

We deny t h e r e q u e s t s f o r r e c o n s i d e r a t i o n and remand. To b e g i n , c l a i m a n t 
acknowledges t h a t o r a l argument was scheduled f o r February 13, 1992. F u r t h e r ­
more, we have been n o t i f i e d by t h e c o u r t t h a t t h e argument was h e l d as 
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sc h e d u l e d . Inasmuch as t h e "date s e t f o r h e a r i n g " on c l a i m a n t ' s a p p e a l has 
p a s t , we a r e w i t h o u t a u t h o r i t y t o r e c o n s i d e r our o r d e r . See ORS 183 . 4 8 2 ( 6 ) . 

Assuming arguendo t h a t we r e t a i n e d a u t h o r i t y t o r e c o n s i d e r our o r d e r , we 
would d e c l i n e t h e o p p o r t u n i t y . We may remand t o t h e Referee f o r t h e t a k i n g o f 
a d d i t i o n a l e v i d e n c e s h o u l d we det e r m i n e t h a t a case has been " i m p r o p e r l y , incom­
p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed." ORS 656.295( 5 ) . To j u s t i f y r e ­
mand, i t must be shown t h a t t h e evidence t o be a d m i t t e d was u n o b t a i n a b l e w i t h 
t h e e x e r c i s e o f due d i l i g e n c e a t t h e t i m e o f h e a r i n g . Compton v. Weyerhaeuser 
Co. , 301 Or 641, 647-48 ( 1 9 8 6 ) ; Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416 
(1 9 8 6 ) . 

Here, c l a i m a n t has not e s t a b l i s h e d t h a t t h e e v i d e n c e w h i c h she seeks t o 
i n t r o d u c e was u n o b t a i n a b l e w i t h t h e e x e r c i s e o f due d i l i g e n c e a t t h e t i m e o f 
h e a r i n g . To t h e c o n t r a r y , she acknowledges t h a t s i n c e her c l a i m i n v o l v e d a d i s ­
p u t e d f a l l , t h e i s s u e s o f c r e d i b i l i t y f o r h e r s e l f and t h e p r i n c i p a l " a r e , and 
have been, c e n t r a l i n t h e r e s o l u t i o n o f t h e f a c t u a l d i s p u t e . " C o n s i d e r i n g 
c l a i m a n t ' s a d m i t t e d r e c o g n i t i o n o f t h e imp o r t a n c e o f w i t n e s s c r e d i b i l i t y t o t h i s 
case, we a r e n o t persuaded t h a t t h e p r o f e r r e d e v i d e n c e ( w h i c h p e r t a i n s t o t h e 
" f o r e n s i c e x aminer's" r e p o r t r e g a r d i n g an e x a m i n a t i o n o f c l a i m a n t ' s "801" f o r m 
and documents b e a r i n g t h e s i g n a t u r e o f t h e p r i n c i p a l ) was u n o b t a i n a b l e a t t h e 
t i m e o f h e a r i n g w i t h t h e e x e r c i s e o f due d i l i g e n c e . 

A c c o r d i n g l y , c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n and remand i s d e n i e d . 
The i s s u a n c e o f t h i s o r d e r n e i t h e r " s t a y s " our p r i o r o r d e r nor e x t e n d s t h e t i m e 
f o r s e e k i n g r e v i e w . I n t e r n a t i o n a l Paper Company v. W r i g h t , 80 Or App 444 
(1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or App 656 (1985). 

I T IS SO ORDERED. 

Fe b r u a r y 2 1 , 1992 C i t e as 44 Van N a t t a 309 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GILBERT G. ARCHER, JR., Claimant 
WCB Case Nos. 86-16025 & 86-10377 

ORDER ON REMAND 
Gastineau & Smith, Claimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

A r t h u r Stevens ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . 
Southwest F o r e s t I n d u s t r i e s v. Ar c h e r , 109 Or App 349 ( 1 9 9 1 ) . The c o u r t r e ­
v e r s e d o u r p r i o r o r d e r , which found Southwest F o r e s t I n d u s t r i e s , as a s e l f -
i n s u r e d employer, r e s p o n s i b l e f o r c l a i m a n t ' s back c o n d i t i o n . I n s e t t i n g a s i d e 
Southwest's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m , we d e t e r m i n e d t h a t an A p r i l 
1985 d i s p u t e d c l a i m s e t t l e m e n t (DCS) d i d n o t p r e c l u d e c l a i m a n t f r o m e s t a b l i s h i n g 
an a g g r a v a t i o n c l a i m f o r h i s c u r r e n t back problems. The c o u r t reasoned t h a t i f 
t h e p h y s i c a l problems c l a i m a n t was s u f f e r i n g a t t h e t i m e o f h i s A p r i l 1986 
a g g r a v a t i o n c l a i m were t h e same as th o s e he had a t t h e t i m e o f t h e DCS, t h e 
s e t t l e m e n t w o u l d e s t a b l i s h t h a t c l a i m a n t ' s problems were u n r e l a t e d t o h i s em­
ployment w i t h Southwest. The c o u r t f u r t h e r n o t e d t h a t , i f c l a i m a n t ' s 1986 p r o b ­
lems were d i f f e r e n t , t h e n we must de c i d e whether t h e DCS b a r r e d c l a i m a n t f r o m 
a s s e r t i n g an a g g r a v a t i o n . Inasmuch as our p r i o r o r d e r made no f i n d i n g s c o n c e r n ­
i n g w hether c l a i m a n t ' s p h y s i c a l problems when he f i l e d h i s a g g r a v a t i o n c l a i m 
"were m e d i c a l l y any d i f f e r e n t " from t h o s e he had when t h e DCS i s s u e d , t h e c o u r t 
remanded f o r r e c o n s i d e r a t i o n . 



310 G i l b e r t G. Ar c h e r , J r . , 44 Van N a t t a 309 (1992) 

FINDINGS OF FACT 

We r e p u b l i s h t h e " F i n d i n g s o f Fa c t " c o n t a i n e d i n our f i r s t o r d e r e x c e p t 
f o r t h e second f u l l sentence on page 2 and i n s t e a d p r o v i d e t h e f o l l o w i n g . 

I n A p r i l 1985, c l a i m a n t and t h e s e l f - i n s u r e d employer, Southwest F o r e s t 
I n d u s t r i e s , e n t e r e d i n t o a d i s p u t e d c l a i m s e t t l e m e n t (DCS). The R e f e r e e ap­
pr o v e d t h e s e t t l e m e n t . The DCS s t a t e d t h a t Southwest had "d e n i e d t h e compens­
a b i l i t y o f t h e p r e s e n t problems [ t o c l a i m a n t ' s upper, mid and low back ] and psy­
c h i a t r i c o r i g i n o f them." I t f u r t h e r p r o v i d e d t h a t Southwest: 

"contends t h a t C l a i m a n t ' s problems w i t h h i s upper, mid and low 
back have no p h y s i c a l e t i o l o g y b u t are due t o p s y c h i a t r i c and psy­
c h o l o g i c a l problems. That t h e s e problems a r e u n r e l a t e d t o and d i d 
n o t a r i s e o u t o f o r d u r i n g t h e course o f C l a i m a n t ' s employment w i t h 
t h e Employer o r were t h e y caused, a g g r a v a t e d , worsened, o r c o n t r i ­
b u t e d t o by t h e i n d u s t r i a l i n j u r y . That t h e p s y c h i a t r i c p r o b l e m i s 
p r e - e x i s t i n g and u n r e l a t e d t o t h e i n d u s t r i a l i n j u r y . * * *" 

F i n a l l y , t h e DCS s t a t e d t h a t " t h e Employer's d e n i a l and Employer's c o n t e n t i o n s 
c o n t a i n e d i n t h i s s t i p u l a t i o n s h a l l be a f f i r m e d . " 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c o n d i t i o n as o f A p r i l 1986, when he f i l e d a c l a i m f o r aggrava­
t i o n , was n o t d i f f e r e n t from h i s c o n d i t i o n as o f t h e A p r i l 1985 DCS. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t had s u f f e r e d n e i t h e r an a g g r a v a t i o n o f h i s 
1984 compensable back i n j u r y w i t h Southwest nor a "new i n j u r y " w h i l e a t SAIF's 
i n s u r e d . We r e v e r s e d t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f t h e a g g r a v a t i o n c l a i m . We c o n c l u d e d t h a t , a l t h o u g h 
c l a i m a n t d i d n o t p r o v e t h a t he s u s t a i n e d a "new i n j u r y " , he d i d d e m o n s t r a t e t h a t 
he had an o n g o i n g back c o n d i t i o n , a t t r i b u t a b l e t o t h e 1984 i n j u r y , w h i c h was 
s y m p t o m a t i c a l l y a g g r a v a t e d by t h e work a t SAIF's i n s u r e d . We based o u r c o n c l u ­
s i o n on o u r f i n d i n g t h a t t h e DCS " a f f i r m e d t h e employer's acceptance o f c l a i m ­
a n t ' s back i n j u r y and u p h e l d t h e employer's d e n i a l o f c l a i m a n t ' s p s y c h i a t r i c 
c l a i m . " 

The C o u r t o f Appeals d i s a g r e e d w i t h our f i n d i n g c o n c e r n i n g t h e DCS, s t a t ­
i n g t h a t t h e "Board e r r e d as a m a t t e r o f law when i t d i d n o t c o r r e c t l y r e a d and 
a p p l y t h e s e t t l e m e n t o r d e r . " Southwest F o r e s t I n d u s t r i e s v. A r c h e r , s u p r a , 109 
Or App a t 353. The c o u r t found t h a t t h e DCS, a l o n g w i t h a f f i r m i n g t h e accep­
t a n c e o f c l a i m a n t ' s back i n j u r y and u p h o l d i n g t h e d e n i a l o f t h e p s y c h i a t r i c 
c l a i m , a l s o " a f f i r m e d " t h e employer's c o n t e n t i o n s t h a t c l a i m a n t ' s upper, m i d d l e 
and low back problems were u n r e l a t e d t o h i s employment, had no p h y s i c a l o r i g i n 
and were due t o p s y c h i a t r i c and p s y c h o l o g i c a l problems. The c o u r t remanded t o 
t h e Board f o r f i n d i n g s "about whether c l a i m a n t ' s p h y s i c a l problems when he f i l e d 
t h e a g g r a v a t i o n c l a i m i n A p r i l , 1986, were m e d i c a l l y any d i f f e r e n t f r o m t h o s e he 
had i n March, 1985, when t h e s e t t l e m e n t o r d e r i s s u e d . " I d . The c o u r t f u r t h e r 
i n s t r u c t e d t h a t , i f t h e Board " f i n d s t h a t t h e 1986 problems were d i f f e r e n t , t h e n 
i t must d e c i d e , under a c o r r e c t r e a d i n g , whether t h e s e t t l e m e n t o r d e r b a r s 
[ c l a i m a n t ] f r o m a s s e r t i n g an a g g r a v a t i o n . " I d . 

The r e c o r d c o n t a i n s two o p i n i o n s r e g a r d i n g c l a i m a n t ' s c o n d i t i o n w h i l e 
w o r k i n g a t SAIF's i n s u r e d . Dr. Pet e r s o n , o r t h o p e d i s t , f i r s t t r e a t e d c l a i m a n t on 
March 3 1 , 1986, f o r c l a i m a n t ' s c o m p l a i n t s o f i n c r e a s e d back p a i n , w h i c h c l a i m a n t 
r e l a t e d t o h i s work a t SAIF's i n s u r e d . (Ex. 5 7 ) . On J u l y 8, 1986, P e t e r s o n 



G i l b e r t G. A r c h e r , J r . , 44 Van N a t t a 309 (1992) 311 

s t a t e d t h a t c l a i m a n t ' s " c o n d i t i o n has been an ongoing problem," and t h a t 
c l a i m a n t had s u s t a i n e d a back s t r a i n a t SAIF's i n s u r e d , " w i t h symptoms a l s o 
b e i n g c o n t r i b u t e d by h i s p r e v i o u s c o n d i t i o n . " (Ex. 6 8 ) . On August 8, 1986, 
P e t e r s o n f o u n d , " f r o m r e v i e w i n g t h e h i s t o r y g i v e n by [ c l a i m a n t ] , t h a t he had an 
o n g o i n g back c o n d i t i o n w h i c h was s y m p t o m a t i c a l l y a g g r a v a t e d by h i s employment 
a t " SAIF's i n s u r e d . (Ex. 7 2 ) . Peterson r e i t e r a t e d t h i s o p i n i o n a t h e a r i n g , 
s t a t i n g t h a t i t was h i s o p i n i o n t h a t c l a i m a n t " d i d n o t have a s i g n i f i c a n t new 
i n j u r y * * * b u t a symptomatic i n c r e a s e i n back p a i n . " ( T r . 2 1 ) . 

On November 12, 1986, c l a i m a n t began t r e a t i n g w i t h Dr. M c l l v a i n e , D.C. 
Dr. M c l l v a i n e f o u n d t h a t c l a i m a n t had s u f f e r e d t h r e e s e p a r a t e i n j u r i e s t o h i s 
low back and t h a t each i n j u r y had c o n t r i b u t e d " percentagewise [ s i c ] t o h i s p r e ­
s e n t c o n d i t i o n . " (Ex. 7 9 ) . On March 12, 1987, M c l l v a i n e s t a t e d t h a t t h e work 
a t SAIF's i n s u r e d " d i d c o n t r i b u t e t o a change and w o r s e n i n g o f [ c l a i m a n t ' s ] con­
d i t i o n . " (Ex. 9 1 ) . At h e a r i n g , M c l l v a i n e e x p l a i n e d t h a t an i n j u r y t o t i s s u e 
t h a t i s superimposed on an a l r e a d y i n j u r e d area o f t h e body c r e a t e s a w o r s e n i n g 
o f t h e c o n d i t i o n . I n c l a i m a n t ' s case, he found t h a t c l a i m a n t ' s work a t SAIF's 
i n s u r e d had i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s back c o n d i ­
t i o n . ( T r . 8 7 ) . 

The m e d i c a l e v i d e n c e t h u s i s d i v i d e d whether c l a i m a n t ' s c o n d i t i o n changed 
between t h e i s s u a n c e o f t h e DCS and t h e f i l i n g o f h i s a g g r a v a t i o n c l a i m . As we 
d i d i n o u r f i r s t o r d e r , we d e f e r t o t h e o p i n i o n o f Dr. P e t e r s o n . As an o r t h o p e ­
d i s t , P e t e r s o n has s p e c i a l t r a i n i n g and e x p e r t i s e i n d i a g n o s i n g c l a i m a n t ' s con­
d i t i o n , as opposed t o Dr. M c l l v a i n e , who i s a c h i r o p r a c t o r . See A b b o t t v. SAIF, 
45 Or App 657, 661 ( 1 9 8 0 ) . P e t e r s o n a l s o i n i t i a l l y saw c l a i m a n t s h o r t l y a f t e r 
c l a i m a n t began c o m p l a i n i n g o f i n c r e a s e d back p a i n and b e f o r e c l a i m a n t f i l e d h i s 
c l a i m f o r a g g r a v a t i o n ; M c l l v a i n e d i d n o t see c l a i m a n t u n t i l seven months a f t e r 
c l a i m a n t f i l e d h i s c l a i m . See Kienow's Food S t o r e s v. L y s t e r , 79 Or App 416, 
421 ( 1 9 8 6 ) . 

Based on Dr. P e terson's o p i n i o n , we conclude t h a t c l a i m a n t ' s back c o n d i ­
t i o n was o n g o i n g and t h a t h i s p h y s i c a l problems were no d i f f e r e n t a t t h e t i m e o f 
h i s A p r i l 1986 a g g r a v a t i o n c l a i m t h a n t h e y were a t t h e t i m e o f t h e DCS. Because 
h i s c o n d i t i o n d i d n o t change, and t h e DCS e s t a b l i s h e d t h a t c l a i m a n t ' s c o n d i t i o n 
was u n r e l a t e d t o h i s employment w i t h Southwest, c l a i m a n t i s p r e c l u d e d f r o m 
a s s e r t i n g h i s c l a i m f o r a g g r a v a t i o n . I n l i g h t o f our c o n c l u s i o n t h a t c l a i m a n t ' s 
a g g r a v a t i o n c l a i m i s n o t compensable, i t i s unnecessary t o address c l a i m a n t ' s 
a t t o r n e y ' s e n t i t l e m e n t t o an a t t o r n e y f e e award. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d August 4, 1987 
i s a f f i r m e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
WCB Case Nos. 90-20969 & 90-07762 

MARY L. SWANGER, Claimant 
ORDER ON REVIEW 

D e p a o l i s , e t a l . , C l aimant A t t o r n e y s 
Sandra K. Haynes, Defense A t t o r n e y 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee L i v e s l e y ' s o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s b i l a t e r a l t h o r a c i c o u t l e t syn­
drome. On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t s . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t contends t h a t t h e Referee e r r e d i n f a i l i n g t o f i n d t h e i n s u r e r 
r e s p o n s i b l e f o r c l a i m a n t ' s t h o r a c i c o u t l e t syndrome. R e l y i n g on SAIF v. A b b o t t , 
103 Or App 49 ( 1 9 9 0 ) , she contends t h a t t h e i n s u r e r has ac c e p t e d t h e c o n d i t i o n 
by v i r t u e o f h a v i n g accepted symptoms o f t h e d i s e a s e . We d i s a g r e e . 

C l a i m a n t ' s r e l i a n c e on Ab b o t t i s m i s p l a c e d . A t t h e o u t s e t , we n o t e t h a t 
t h e c o u r t has s u b s e q u e n t l y w i t h d r a w n and r e c o n s i d e r e d i t s d e c i s i o n i n A b b o t t and 
remanded f o r r e c o n s i d e r a t i o n . 107 Or App 53 (19 9 1 ) . Moreover, t o t h e e x t e n t 
t h a t A b b o t t remains v a l i d law, we f i n d i t d i s t i n g u i s h a b l e f r o m t h e case b e f o r e 
us. I n A b b o t t , a worker s u s t a i n e d an o n - t h e - j o b i n j u r y i n i t i a l l y d i a g n o s e d as a 
w r i s t and arm s p r a i n . On t h e c l a i m form, he d e s c r i b e d t h e i n j u r y as i n v o l v i n g 
s w e l l i n g , a c h i n g and hand numbness. A f t e r t h e c l a i m had been a c c e p t e d , t h e 
w o r k e r ' s c o n d i t i o n was diagnosed as c a r p a l t u n n e l syndrome. R e l y i n g on G e o r g i a -
P a c i f i c v. Piwowar, 305 Or 494 (198 8 ) , t h e c o u r t f i r s t n o t e d t h a t an acceptance 
o f t h e c o m p e n s a b i l i t y o f s p e c i f i c symptoms i n c l u d e s t h e acceptance o f t h e com­
p e n s a b i l i t y o f t h e d i s e a s e c a u s i n g t h o s e symptoms. Because t h e c a r r i e r had 
acc e p t e d t h e w o r k e r ' s c o n d i t i o n i n v o l v i n g s w e l l i n g , a c h i n g and hand numbness, 
t h e c o u r t c o n c l u d e d t h a t t h e acceptance encompassed t h e d i s e a s e c a u s i n g t h o s e 
symptoms, w h i c h t u r n e d o u t t o be c a r p a l t u n n e l syndrome. 103 Or App a t 54. 

I n t h i s case, however, t h e i n s u r e r d i d n o t accept t h e c o m p e n s a b i l i t y o f 
symptoms t h a t l a t e r p r o v e d t o be t h o r a c i c o u t l e t syndrome. To t h e c o n t r a r y , i t 
a c c e p t e d a t e m p o r a r y e x a c e r b a t i o n o f c l a i m a n t ' s c e r v i c a l a r t h r i t i s . That accep­
t a n c e does n o t i n c l u d e t h e t h o r a c i c o u t l e t syndrome, because t h o s e a r e two sepa­
r a t e i n f i r m i t i e s . See G e o r g i a - P a c i f i c v. Piwowar, supra a t 501. Moreover, con­
t r a r y t o c l a i m a n t ' s a s s e r t i o n , t h e r e i s no p e r s u a s i v e m e d i c a l e v i d e n c e t h a t b o t h 
c o n d i t i o n s a r e s i m p l y two d i f f e r e n t diagnoses f o r t h e same s e t o f symptoms. Dr. 
G a l l o , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , has c o n s i s t e n t l y t r e a t e d t h e c o n d i t i o n s as 
two s e p a r a t e e n t i t i e s s i n c e o r i g i n a l l y d i a g n o s i n g t h o r a c i c o u t l e t syndrome. 
W h i l e Dr. G a l l o b e l i e v e s t h a t t h e c e r v i c a l e x a c e r b a t i o n was c a u s a l l y r e l a t e d t o 
t h e 1986 compensable i n j u r y , she i s y e t unable t o d e t e r m i n e t h e cause o f t h e 
t h o r a c i c o u t l e t syndrome. (Ex. 3 6 ) . M e d i c a l r e p o r t s f r o m Dr. Throop and Dr. 
Engla n d e r a l s o e v i d e n c e a d i s t i n c t i o n between c o n d i t i o n s . A c c o r d i n g l y , we 
co n c l u d e t h a t t h e i n s u r e r d i d n o t u n w i t t i n g l y accept t h e c o n d i t i o n o f t h o r a c i c 
o u t l e t syndrome by i t s acceptance o f t h e e x a c e r b a t i o n o f c l a i m a n t ' s c e r v i c a l 
a r t h r i t i s . See John L. Katzenbach, 41 Van N a t t a 1465 ( 1 9 8 9 ) , a f f ' d on o t h e r 
grounds 104 Or App 732 (1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 13, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD E. INGRAM, Claimant 

WCB Case Nos. 90-12242 & 90-15187 
ORDER ON REVIEW 

Coons, e t a l . , Claimant A t t o r n e y s 
B r i a n Pocock, Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t a f f i r m e d : (1) a 
D e t e r m i n a t i o n Order award o f 6 p e r c e n t (19.2 degrees) unscheduled permanent d i s ­
a b i l i t y f o r a c e r v i c a l s p i n e i n j u r y ; and (2) a D e t e r m i n a t i o n Order award o f 1 
p e r c e n t (3.2 degrees) unscheduled permanent d i s a b i l i t y f o r a c e r v i c a l s p i n e con­
d i t i o n . On r e v i e w , t h e i s s u e s are e x t e n t o f scheduled and unscheduled d i s a b i l ­
i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

We n o t e , p r e l i m i n a r i l y , t h a t under t h e a p p l i c a b l e law, we r a t e d i s a b i l i t y 
as o f t h e d a t e o f h e a r i n g , n o t as o f t h e d a t e o f c l a i m c l o s u r e . The amendments 
t o ORS 656.283(7) and 656.295(5), which c r e a t e a d i f f e r e n t r a t i n g p r i n c i p l e , do 
n o t a p p l y because c l a i m a n t became m e d i c a l l y s t a t i o n a r y b e f o r e J u l y 1 , 1990. See 
Or Laws 1990, Ch. 2, Sec. 5 4 ( 3 ) . Stephen A. Ro b e r t s , 43 Van N a t t a 1815 (19 9 1 ) . 

The R e f e r e e a f f i r m e d t h e January 9, 1990 D e t e r m i n a t i o n Order and t h e June 
27, 1990 D e t e r m i n a t i o n Order which awarded c l a i m a n t a combined t o t a l o f 7 p e r ­
c e n t u n s c h e d u l e d permanent d i s a b i l i t y . We a p p l y t h e " s t a n d a r d s " i n e f f e c t on 
t h e d a t e s o f t h e s e D e t e r m i n a t i o n Orders. WCD Admin. Order 1-1989. 

The R eferee f o u n d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t h i s i m p a i r m e n t , 
i f any, was caused by t h e compensable c e r v i c a l i n j u r y o r t h e compensable occupa­
t i o n a l d i s e a s e i n v o l v i n g h i s hands, w r i s t s , arms, s h o u l d e r s , neck, and upper 
body. We agree t h a t c l a i m a n t has n o t e s t a b l i s h e d a c a u s a l r e l a t i o n s h i p between 
h i s c e r v i c a l i m p a i r m e n t and h i s compensable c o n d i t i o n s . However, we f i n d t h a t 
t h e n e c e s s a r y c a u s a l r e l a t i o n s h i p was e s t a b l i s h e d f o r c l a i m a n t ' s s h o u l d e r s , 
f o r e a r m s ( w r i s t s ) , and arms ( e l b o w s ) . 

Dr. Schachner, o r t h o p e d i s t , examined c l a i m a n t t w i c e , once on November 4, 
1988, p r i o r t o t h e c u r r e n t c l a i m s , and a g a i n on May 18, 1989, a f t e r t h e c u r r e n t 
c l a i m s were made. (Exs. 1, 2 ) . Dr. Schachner o p i n e d t h a t c l a i m a n t ' s c e r v i c a l 
c o m p l a i n t s were due t o t h e d e g e n e r a t i v e d i s c d i s e a s e and nerve r o o t i r r i t a t i o n 
a t t h e c e r v i c a l l e v e l . (Exs. 1-3, 2-4). 

Dr. S c o f i e l d , t r e a t i n g c h i r o p r a c t o r , p r o v i d e d t h e o n l y o t h e r e v i d e n c e r e ­
l a t i n g t o t h e cause o f c l a i m a n t ' s c e r v i c a l i mpairment. (Ex. 2E). Dr. S c o f i e l d 
d i d n o t address any d e g e n e r a t i v e aspect o f c l a i m a n t ' s impairment and m e r e l y 
s t a t e d t h a t c l a i m a n t ' s c e r v i c a l m i s a l i g n m e n t was " t r a u m a t i c a l l y i n d u c e d . " (Ex. 
2E-1) . 

Given Dr. S c o f i e l d ' s i n c o m p l e t e r e p o r t , and Dr. Schachner's e x p e r t i s e as 
an o r t h o p e d i s t , we f i n d Schachner's o p i n i o n more p e r s u a s i v e . See A b b o t t v. 
SAIF, 45 Or App 657, 661 (19 8 0 ) . Thus, we f i n d any c e r v i c a l i m p a i r m e n t t o be 
due t o c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e . 

However, c o n t r a r y t o t h e employer's c o n t e n t i o n s , t h e m e d i c a l e v i d e n c e does 
n o t e s t a b l i s h t h a t i m pairment i n c l a i m a n t ' s s h o u l d e r s , elbows, and w r i s t s was 
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p r e e x i s t i n g and n o t due t o t h e compensable o c c u p a t i o n a l d i s e a s e . A l t h o u g h Dr. 
Schachner n o t e d i n h i s November 4, 1988 r e p o r t t h a t c l a i m a n t ' s l e f t w r i s t x - r a y s 
showed v e r y e a r l y d e g e n e r a t i v e changes, he a l s o n o t e d t h a t c l a i m a n t ' s w r i s t 
f l e x i o n was i n t a c t b i l a t e r a l l y and t h a t he had no r e s t r i c t i o n s i n e i t h e r r a d i a l 
o r u l n a r d e v i a t i o n i n e i t h e r w r i s t . (Ex. 1-3). F u r t h e r m o r e , no m e d i c a l e v i ­
dence r e l a t e s any w r i s t impairment t o t h e s e e a r l y d e g e n e r a t i v e changes. I n 
a d d i t i o n , d u r i n g t h e November 1988 e x a m i n a t i o n , t h e f i n d i n g s Dr. Schachner made 
r e l a t i n g t o c l a i m a n t ' s s h o u l d e r s and elbows were normal. (Ex. 1-3). Thus, we 
f i n d t h a t any im p a i r m e n t i n c l a i m a n t ' s s h o u l d e r s , elbows, and w r i s t s i s due t o 
t h e compensable o c c u p a t i o n a l d i s e a s e . 

C l a i m a n t ' s permanent impairment can be r a t e d o n l y a f t e r he becomes medi­
c a l l y s t a t i o n a r y . - Dr. S c o f i e l d p r o v i d e s t h e o n l y range o f m o t i o n measurements 
a f t e r c l a i m a n t became m e d i c a l l y s t a t i o n a r y . However, we agree w i t h t h e Referee 
t h a t Dr. S c o f i e l d ' s measurements do not comply w i t h f o r m e r OAR 436-36-005(1) and 
are i n c a p a b l e o f b e i n g i n t e r p r e t e d as c o m p a t i b l e w i t h t h e " s t a n d a r d s . " We do 
n o t f i n d Dr. S c o f i e l d ' s range o f mo t i o n measurements p e r s u a s i v e because he used 
measurements w h i c h i n c l u d e d i f f e r e n t v a l u e s f o r "normal" f i n d i n g s t h a n t h o s e 
used i n t h e " s t a n d a r d s . " See former OAR 436-35-005(1); Lawrence E. W i l s o n , 43 
Van N a t t a 1131 ( 1 9 9 1 ) ; R i c h a r d C. K e l l y , 42 Van N a t t a 2408 ( 1 9 9 0 ) . F u r t h e r m o r e , 
h i s measurements r e g a r d i n g l o s s o f g r i p s t r e n g t h a r e n o t c o n v e r t i b l e t o a r a t i n g 
under t h e s t a n d a r d s . Thus, we f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d i m p a i r m e n t 
under t h e " s t a n d a r d s . " I f no measurable impairment i s e s t a b l i s h e d , no award o f 
e i t h e r s c h e d u l e d o r unscheduled permanent d i s a b i l i t y i s a l l o w e d . Former OAR 
4 3 6 - 3 5 - 0 1 0 ( 1 ) ( b ) ; 436-35-270(2). 

The employer does n o t seek r e d u c t i o n o f t h e D e t e r m i n a t i o n O r d ers w h i c h t h e 
Ref e r e e a f f i r m e d ; t h e r e f o r e , we a f f i r m t h e Referee's o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 8, 1991 i s a f f i r m e d . 

J a nuary 3 1 , 1992 C i t e as 44 Van N a t t a 314 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM E. EASLEY, Claimant 

WCB Case No. 90-19698 
ORDER ON REVIEW 

S c o t t M. McNutt, Claimant A t t o r n e y 
C h a r l e s J. Cheek ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee T. Lavere Johnson's o r d e r t h a t u p h e l d 
t h e SAIF C o r p o r a t i o n ' s "de f a c t o " d e n i a l o f h i s i n j u r y c l a i m f o r h i s low back 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact w i t h t h e e x c e p t i o n o f t h e f i r s t 
f u l l p a r a g r a p h on page 3. 

CONCLUSIONS OF LAW AND OPINION 

The Referee c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d t h a t t h e i n d u s t r i a l 
a c c i d e n t o f Fe b r u a r y 23, 1989 was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s 
low back c o n d i t i o n , w h i c h r e q u i r e d m e d i c a l s e r v i c e s o r r e s u l t e d i n d i s a b i l i t y . 
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However, t h e Referee concluded t h a t m e d i c a l evidence s u p p o r t e d by o b j e c t i v e 
f i n d i n g s d i d n o t e x i s t , and t h e r e f o r e , c l a i m a n t ' s i n j u r y c l a i m was n o t compens­
a b l e . 

A t t h e o u t s e t , we f i n d t h a t c l a i m a n t ' s i n j u r y c l a i m i s p r o p e r l y c h a r a c t e r ­
i z e d as a p r i m a r y consequence o f an i n d u s t r i a l a c c i d e n t . See J u l i e K. Gasperino, 
43 Van N a t t a 1151 ( 1 9 9 1 ) . The Referee accepted, and t h e m e d i c a l e v i d e n c e sup­
p o r t s , c l a i m a n t ' s r e p o r t t h a t , w h i l e he was changing r i g g i n g on t h e j o b , a l o g 
s t r u c k him i n t h e low back area, t h e h i p area and acr o s s t h e l e g s . A l t h o u g h 
c l a i m a n t ' s most app a r e n t i n j u r y a t t h e t i m e o f t h e a c c i d e n t was a f r a c t u r e d 
r i g h t femur, c l a i m a n t now seeks compensation f o r a c o n d i t i o n he a l l e g e s a r o s e 
f r o m t h e F e b r u a r y 1989 i n c i d e n t . T h e r e f o r e , i n o r d e r t o e s t a b l i s h c o m p e n s a b i l ­
i t y , c l a i m a n t must show t h a t t h e February 23, 1989 a c c i d e n t was a m a t e r i a l con­
t r i b u t i n g cause o f h i s low.back c o n d i t i o n and need f o r m e d i c a l s e r v i c e s . Mark 
W i e d l e , 43 Van N a t t a 855 (1991).. 

C l a i m a n t had no low back problems p r i o r t o t h e i n d u s t r i a l i n j u r y . How­
ev e r , i n A p r i l 1989, he r e p o r t e d t o Dr. Adams, h i s t r e a t i n g p h y s i c i a n , t h a t he 
had had a backache ever s i n c e he was h i t by t h e l o g . Dr. Adams recommended t h a t 
c l a i m a n t c o n t i n u e t o swim and e x e r c i s e as i t was t h e b e s t t h i n g f o r h i s back. 

I n J u l y 1989, c l a i m a n t began p h y s i c a l t h e r a p y w i t h t h e g o a l s o f d e c r e a s i n g 
h i s low back p a i n and i n c r e a s i n g h i s s t r e n g t h i n t h e r i g h t l o w e r e x t r e m i t y . 
C l a i m a n t ' s p h y s i c a l t h e r a p i s t n o t e d on J u l y 24, 1989 t h a t c l a i m a n t c o n t i n u e d t o 
have a c h i e f c o m p l a i n t o f low back p a i n . The t h e r a p i s t r e p o r t e d t h a t c l a i m a n t 
was "seen f o r c o l d t o t h e low back t o reduce s w e l l i n g i n f l a m m a t i o n . " 

On October 13, 1989, Dr. Adams r e p o r t e d t h a t c l a i m a n t had complained about 
h i s back e v e r s i n c e h i s i n j u r y , a l t h o u g h no s t r u c t u r a l a b n o r m a l i t y had been 
f o u n d . Dr. Adams con c l u d e d t h a t t h e " e t i o l o g y o f h i s back i s f r o m t h e mechanism 
o f i n j u r y he s u s t a i n e d . " Dr. Adams a l s o r e p o r t e d t h a t he assumed c l a i m a n t ' s 
back i n j u r y o c c u r r e d when he was s t r u c k by t h e l o g . 

I n December 1989, Dr. Adams reexamined c l a i m a n t ' s back and r e p o r t e d t h a t 
c l a i m a n t was " t e n d e r t o l i g h t t o u c h i n t h e back." Dr. Adams r e p o r t e d , however, 
t h a t he was u n a b l e t o f i n d o b j e c t i v e evidence on exam, " o t h e r t h a n j u s t t e n d e r ­
ness." 

I n May 1990, Dr. Adams r e p o r t e d t h a t c l a i m a n t ' s back b o t h e r e d him p e r i o d i ­
c a l l y and c l a i m a n t complained o f p a i n w i t h e x t e n s i o n o f h i s back and f u l l f o r ­
ward f l e x i o n . 

I n a F e b r u a r y 1991 d e p o s i t i o n , Dr. Adams t e s t i f i e d t h a t t h e i n d u s t r i a l ac­
c i d e n t i n w h i c h c l a i m a n t was s t r u c k by a l o g was t h e major c o n t r i b u t i n g cause o f 
h i s p a r t i c u l a r back problem. Dr. Adams assumed t h a t when c l a i m a n t was s t r u c k by 
t h e l o g , he co n t u s e d and s t r a i n e d h i s back. Dr. Adams s t a t e d t h a t , o t h e r t h a n 
l o c a l t e n d e r n e s s , c l a i m a n t d i d n o t have any n e u r o l o g i c a l s i g n s o f a back i n j u r y . 
Dr. Adams f u r t h e r t e s t i f i e d t h a t , a l t h o u g h he d i d n o t see a n y t h i n g e x t e r n a l l y 
o b v i o u s , when a person was h i t i n t h e back w i t h a l o g i t was "bound t o do some­
t h i n g back t h e r e . " Dr. Adams a l s o s t a t e d t h a t , a l t h o u g h he was d e a l i n g w i t h 
s u b j e c t i v e back p a i n , "we have t o assume t h a t — a t l e a s t I assume t h a t when we 
g o t — he s a i d h i s back p a i n came on a f t e r he g o t h i t w i t h t h e l o g so I have no 
re a s o n t o doubt him." 

Subsequent t o t h e Referee's O p i n i o n and Order, we i n t e r p r e t e d o b j e c t i v e 
f i n d i n g s , as d e f i n e d by ORS 656.005(19), t o i n c l u d e a p h y s i c i a n ' s f i n d i n g o f a 
c o n d i t i o n such as t e n d e r n e s s . See Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) ; 
Herb R. Davidson, 43 Van N a t t a 1820 (1991). F u r t h e r m o r e , we c o n c l u d e d t h a t l e g ­
i s l a t i v e h i s t o r y e x i s t e d t h a t expressed an i n t e n t t o base o b j e c t i v e f i n d i n g s 
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upon n o t o n l y p h y s i c a l l y v e r i f i a b l e i mpairment, b u t a l s o upon a p h y s i c i a n ' s 
e v a l u a t i o n o f t h e w o r k e r ' s d e s c r i p t i o n o f t h e p a i n he i s e x p e r i e n c i n g . R o b e r t ­
son, s u p r a a t 1507. 

I n t h e p r e s e n t case, c l a i m a n t d i d n o t have a back c o n d i t i o n p r i o r t o h i s 
i n d u s t r i a l i n j u r y and SAIF does not contend t h a t c l a i m a n t was n o t s t r u c k i n t h e 
back by a l o g . A d d i t i o n a l l y , Dr. Adams b e l i e v e d c l a i m a n t ' s r e p o r t s o f back p a i n 
and on s e v e r a l o c c a s i o n s he documented l o c a l t e n d e r n e s s i n t h e back ar e a . C l a i m ­
a n t a l s o r e c e i v e d p h y s i c a l t h e r a p y f o r h i s back c o n d i t i o n and c h a r t n o t e s docu­
ment t h a t he r e c e i v e d c o l d t h e r a p y f o r " s w e l l i n g i n f l a m m a t i o n " o f t h e low back. 
F i n a l l y , Dr. Adams r e p o r t e d t h a t t h e a c c i d e n t was t h e major.cause o f c l a i m a n t ' s 
back c o n d i t i o n and he foun d no reason t o doubt c l a i m a n t ' s c o m p l a i n t s o f p a i n . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has e s t a b l i s h e d a com-' 
p e n s a b l e back i n j u r y c l a i m and we f i n d t h a t t h e m e d i c a l r e c o r d s , i n c l u d i n g Dr. 
Adam's r e p o r t s and d e p o s i t i o n , c o n s t i t u t e m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c ­
t i v e f i n d i n g s , as r e q u i r e d by amended ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e 
f o r s e r v i c e s r e n d e r e d a t h e a r i n g and on Board r e v i e w f o r p r e v a i l i n g on t h e i s s u e 
o f c o m p e n s a b i l i t y o f c l a i m a n t ' s i n j u r y c l a i m . See ORS 65 6 . 3 8 6 ( 1 ) . A f t e r con­
s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), and a p p l y i n g them t o t h i s 
case, we f i n d t h a t $2,500 i s a rea s o n a b l e assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s 
e f f o r t s . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e 
p r e s e n t e d and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1991 i s r e v e r s e d . The SAIF Corpora­
t i o n ' s "de f a c t o " d e n i a l i s s e t a s i d e and t h e low back i n j u r y c l a i m i s remanded 
f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on Board r e v i e w , 
c l a i m a n t ' s a t t o r n e y i s awarded a $2,500 assessed f e e , t o be p a i d by SAIF. 

F e b r u a r y 5, 1992 C i t e as 44 Van N a t t a 316 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PENELOPE A. BEHEE, Claimant 

WCB Case No. 90-19154 
ORDER ON REVIEW 

M a r t i n J. McKeown, Claimant A t t o r n e y 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Gruber's o r d e r w h i c h 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m f o r a c e r v i c a l c o n d i t i o n . On 
r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa­
t i o n . 

C l a i m a n t s u f f e r s from p r e e x i s t i n g d e g e n e r a t i v e j o i n t d i s e a s e i n her neck. 
The R e f e r e e c o r r e c t l y a n a l y z e d t h i s case by a p p l y i n g a t w o - p a r t t e s t i n w h i c h he 
f i r s t d e t e r m i n e d c l a i m a n t had s u s t a i n e d an i n j u r y w h i c h was a m a t e r i a l c o n t r i ­
b u t i n g cause o f her d i s a b i l i t y o r need f o r t r e a t m e n t . Then t h e R e f e r e e d e t e r ­
mined t h a t c l a i m a n t had a p r e e x i s t i n g c o n d i t i o n which combined w i t h h e r i n j u r y 
t o p r o l o n g h e r d i s a b i l i t y o r need f o r t r e a t m e n t and which was t h e m a j o r 
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c o n t r i b u t i n g cause o f t h e r e s u l t a n t d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . 
Bahman M. N a z a r i , 43 Van N a t t a 2368 (1991). 
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We agree w i t h t h e Referee's c o n c l u s i o n t h a t Dr. Johnson's o p i n i o n on cau­
s a t i o n i s more p e r s u a s i v e t h a n t h a t o f Dr. W o r t h i n g t o n . Dr. Johnson i s c l a i m ­
a n t ' s t r e a t i n g p h y s i c i a n and surgeon. Dr. Johnson i s a s p e c i a l i s t i n o r t h o p e d i c 
s u r g e r y . F u r t h e r , he pe r f o r m e d c l a i m a n t ' s c e r v i c a l s u r g e r y . The employer a r ­
gues t h a t Dr. Johnson bases h i s o p i n i o n on t h e t e m p o r a l r e l a t i o n s h i p between t h e 
i n j u r y and t h e o n s e t o f c e r v i c a l problems. We not e t h a t c a u s a t i o n cannot be i n ­
f e r r e d f r o m t e m p o r a l p r o x i m i t y a l o n e . See A l l i e v. SAIF, 79 Or App 284, 288 
( 1 9 8 6 ) ; Edwards v. SAIF, 30 Or App 21 (1977), r e v den, 279 Or 301 ( 1 9 7 7 ) . How­
e v e r , Dr. Johnson a l s o bases h i s d e c i s i o n on t h e n a t u r e o f t h e trauma c l a i m a n t 
s u f f e r e d d u r i n g t h e i n d u s t r i a l i n j u r y . We f i n d no p e r s u a s i v e reason n o t t o 
d e f e r t o Dr. Johnson. Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . We, t h e r e ­
f o r e , agree w i t h t h e Referee t h a t Dr. Johnson's o p i n i o n i s p e r s u a s i v e . 

The employer a l s o argues t h a t c l a i m a n t ' s noncompensable motor v e h i c l e ac­
c i d e n t and an i n c i d e n t i n which she was s t r u c k i n t h e f a c e by a b r a n c h w h i l e 
r i d i n g a h o r s e a r e more l i k e l y causes o f her c e r v i c a l problems. The Emergency 
Room r e c o r d s o f t h e motor v e h i c l e a c c i d e n t i n d i c a t e t h a t c l a i m a n t s u s t a i n e d o n l y 
a m i n or c e r v i c a l s t r a i n . An x - r a y o f t h e c e r v i c a l s p i n e was unr e m a r k a b l e . 
(Ex. 5 8 ) . 

S i m i l a r l y , t h e Emergency Room r e p o r t s o f t h e i n c i d e n t i n w h i c h c l a i m a n t 
was s t r u c k i n t h e f a c e by a branch i n d i c a t e t h a t c l a i m a n t ' s neck was su p p l e and 
no n t e n d e r . F u r t h e r m o r e , t h e a d m i t t i n g d i a g n o s i s i n d i c a t e s c l a i m a n t ' s p r i m a r y 
r e a s o n f o r v i s i t i n g t h e h o s p i t a l was a concern over a p o s s i b l e r e a c t i o n t o medi­
c a t i o n s t h a t c l a i m a n t was t a k i n g . (Ex. 6 1 ) . There i s no i n d i c a t i o n o f an i n ­
j u r y t o c l a i m a n t ' s neck caused by t h i s i n c i d e n t . C l a i m a n t was seen by Dr. Smith 
b e f o r e h e r June 12, 1990 i n j u r y , b u t t h i s v i s i t was f o r problems a s s o c i a t e d w i t h 
her low back and n o t her neck. (Ex. 6 4 ) . We conclude t h a t t h e r e i s no pe r s u a ­
s i v e e v i d e n c e t h a t e i t h e r noncompensable i n c i d e n t caused c l a i m a n t ' s d i s a b i l i t y 
and need f o r t r e a t m e n t . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
s e l f - i n s u r e d employer's r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we 
f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w i s 
$1000, t o be p a i d by t h e s e l f - i n s u r e d employer . I n r e a c h i n g t h i s c o n c l u s i o n , 
we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 16, 1991 i s a f f i r m e d . For s e r v i c e s on r e ­
v i e w c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1000 p a y a b l e by t h e 
s e l f - i n s u r e d employer. 

F e b r u a r y 7, 1992 C i t e as 44 Van N a t t a 317 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
BECKY L. MALONE, Claimant 
Own Mo t i o n No. 92-0006M 

OWN MOTION ORDER 
A l l e r , e t a l . , C l aimant A t t o r n e y s 

The s e l f - i n s u r e d employer s u b m i t t e d c l a i m a n t ' s c l a i m f o r an a l l e g e d wors­
e n i n g o f h e r A p r i l 15, 1982 low back i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s 
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e x p i r e d on August 2, 1987. The employer has accepted t h e c o m p e n s a b i l i t y o f a 
p roposed n e u r o l y s i s and neurectomy s u r g e r y and recommends t h a t we a u t h o r i z e t h e 
payment o f t e m p o r a r y d i s a b i l i t y compensation. 

We may a u t h o r i z e , on our own m o t i o n , t h e payment o f t e m p o r a r y d i s a b i l i t y 
c o mpensation when t h e r e i s a w orsening o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a ­
t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n such cases, we may a u t h o r i z e t h e payment o f com­
p e n s a t i o n f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes o u t p a ­
t i e n t s u r g e r y . I d . 

Dr. Freeman, neurosurgeon, opines t h a t a n e u r o l y s i s and neurectomy a t T7-8 
on t h e l e f t i s i n c l a i m a n t ' s b e s t i n t e r e s t . He s t a t e s t h a t he w i l l i n i t i a t e 
a u t h o r i z a t i o n f o r t h a t s u r g e r y s h o u l d c l a i m a n t so w i s h . " ( L e t t e r o f August 20, 
1991.) However, t h e r e i s no evidence t h a t c l a i m a n t has agreed t o t h e s u r g e r y , 
nor i s t h e r e any i n d i c a t i o n t h a t Dr. Freeman has r e q u e s t e d a u t h o r i z a t i o n t o p e r ­
f o r m t h e s u r g e r y . Thus, t h e evidence f a i l s t o d emonstrate t h a t c l a i m a n t r e ­
q u i r e s s u r g e r y o r h o s p i t a l i z a t i o n f o r t r e a t m e n t now o r i n t h e near f u t u r e . Con­
s e q u e n t l y , because c l a i m a n t ' s 1982 low back i n j u r y has n o t worsened r e q u i r i n g 
h o s p i t a l i z a t i o n o r s u r g e r y , we are unable t o a u t h o r i z e t h e r e o p e n i n g o f c l a i m ­
a n t ' s c l a i m f o r own m o t i o n r e l i e f . 

I n a d d i t i o n , we l a c k evidence t h a t c l a i m a n t ' s c u r r e n t t h o r a c i c c o n d i t i o n 
and recommended s u r g e r y a t T7-8 on t h e l e f t i s c a u s a l l y r e l a t e d t o c l a i m a n t ' s 
low back i n j u r y . C l a i m a n t had low back and l e f t - l e g symptoms f r o m t h e t i m e o f 
i n j u r y t h r o u g h 1985. A number o f t e s t s and c o n s u l t a t i o n s d u r i n g t h i s p e r i o d r e ­
v e a l e d an o b j e c t i v e l y normal low back. I n 1985, Dr. Freeman p e r f o r m e d a d i s c e c -
tomy a t T7-8 and a T7-8, T8-9 laminectomy, which he r e l a t e d t o c l a i m a n t ' s t h e n 
r e c e n t upper back p a i n . ( L e t t e r o f March 27, 1985.) Dr. Freeman o p i n e d t h a t 
t h e t h o r a c i c d i s c e c t o m y "may n o t cure c l a i m a n t ' s low back and l e f t l e g symp­
toms." ( R e p o r t o f A p r i l 3, 1985.) I n September, 1985, c l a i m a n t s t i l l had p a i n 
down her l e f t l e g , b u t by December, 1985, her back and l e g c o m p l a i n t s had appar­
e n t l y r e s o l v e d . ( L e t t e r o f September 18, 1985 and c h a r t n o t e o f December 23, 
1985). 

I n O c tober 1988, c l a i m a n t changed her t r e a t i n g p h y s i c i a n t o Dr. Schroeder, 
c h i r o p r a c t o r . I n 1990, Dr. Schroeder r e l a t e d c l a i m a n t ' s low back and l e f t l e g 
c o m p l a i n t s t o her o r i g i n a l low back i n j u r y . ( L e t t e r o f March 8, 1990.) Mean­
w h i l e , c l a i m a n t had e x p e r i e n c e d a December 16, 1988 i n j u r y w i t h a d i f f e r e n t em­
p l o y e r and was a l s o i n v o l v e d i n a motor v e h i c l e a c c i d e n t i n 1988 o r 1989, about 
w h i c h we have l i t t l e i n f o r m a t i o n and e i t h e r o f w h i c h may have c o n t r i b u t e d t o her 
c u r r e n t t h o r a c i c c o n d i t i o n . We are a c c o r d i n g l y u nable t o a t t r i b u t e c l a i m a n t ' s 
c u r r e n t t h o r a c i c c o n d i t i o n t o her 1982 compensable low back i n j u r y . 

Thus, even i f c l a i m a n t ' s c o n d i t i o n r e q u i r e s s u r g e r y , because h e r c u r r e n t 
c o n d i t i o n i s n o t a w o r s e n i n g o f her o r i g i n a l 1982 low back c o n d i t i o n , we a r e n o t 
a u t h o r i z e d t o g r a n t t h e r e q u e s t t o reopen t h e c l a i m . 

A c c o r d i n g l y , we deny c l a i m a n t ' s r e q u e s t f o r own m o t i o n r e l i e f . 

C l a i m a n t ' s e n t i t l e m e n t t o m e d i c a l expenses under ORS 656.245 i s n o t 
a f f e c t e d by t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LEE GOVRO, Claimant 
WCB Case No. 90-19870 

ORDER ON REVIEW 
S e l l e r s & Jacobs, Claimant A t t o r n e y s 
Davis & Bostwick, Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t : (1) d e c l i n e d t o 
award an assessed a t t o r n e y f e e f o r s e r v i c e s c o n c e r n i n g t h e i n s u r e r ' s r e s c i s s i o n 
o f i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s s h o u l d e r c o n d i ­
t i o n p r i o r t o h e a r i n g ; and (2) awarded c l a i m a n t ' s a t t o r n e y an approved f e e o u t 
compensation, f o r h i s s e r v i c e s c o n c e r n i n g t h e i n s u r e r ' s r e s c i s s i o n o f i t s de­
n i a l . On r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's p r o c e d u r a l statement o f t h e case. 

1 CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , c l a i m a n t argues t h a t h i s a t t o r n e y s h o u l d be awarded an assessed 
f e e i n l i e u o f t h e approved f e e awarded by t h e Referee. We agree. 

The R e f e r e e , r e l y i n g on Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , concluded 
t h a t no assessed a t t o r n e y f e e was a v a i l a b l e f o r t h e r e s c i s s i o n o f a d e n i a l p r i o r 
t o h e a r i n g . However, s i n c e t h e Referee's o r d e r , t h e l e g i s l a t u r e has e f f e c t i v e l y 
o v e r r u l e d Jones by amending ORS 656.386(1) t o a l l o w an assessed a t t o r n e y f e e i f 
an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation, even i f a h e a r i n g i s n o t 
h e l d . See ORS 656.386(1) (amended June 19, 1991). That amendment a p p l i e s 
r e t r o a c t i v e l y t o cases i n which t h e o r d e r was not f i n a l on o r b e f o r e t h e e f f e c ­
t i v e d a t e o f t h e a c t . SB 540 3. Here, t h e i n s u r e r r e s c i n d e d i t s d e n i a l p r i o r 
t o h e a r i n g ; t h e Referee's o r d e r d e n y i n g an assessed a t t o r n e y f e e has n o t become 
f i n a l . 

We adopt t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l 
i n o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . A c c o r d i n g l y , an 
assessed a t t o r n e y f e e f o r s e r v i c e s p r i o r t o t h e h e a r i n g i s w a r r a n t e d . ORS 
65 6 . 3 8 6 ( 1 ) . 

ORS 656.386(2) p r o v i d e s , i n r e l e v a n t p a r t , t h a t i n a l l cases o t h e r t h a n 
t h o s e s p e c i f i e d i n s u b s e c t i o n (1) o f t h e s t a t u t e , a t t o r n e y f e e s s h a l l be p a i d 
f r o m t h e c l a i m a n t ' s award o f compensation. As amended ORS 656.386(1) now p r o ­
v i d e s f o r an assessed a t t o r n e y f e e f o r s e r v i c e s p r i o r t o t h e h e a r i n g , an ap­
pr o v e d a t t o r n e y f e e f o r t h e same s e r v i c e s i s n o t w a r r a n t e d . A c c o r d i n g l y , no 
a t t o r n e y f e e s h a l l be p a i d t o c l a i m a n t ' s a t t o r n e y o u t o f compensation. I n s t e a d , 
c l a i m a n t ' s c o u n s e l ' s f e e s h a l l be p a i d by t h e i n s u r e r . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s p r i o r t o t h e h e a r i n g c o n c e r n i n g t h e r e s c i s s i o n o f t h e d e n i a l i s s u e i s 
$500, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u ­
l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e s (as r e p r e s e n t e d by c l a i m a n t ' s 
a t t o r n e y ' s s t a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e s and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

R a t h e r t h a n b e i n g p a y a b l e from c l a i m a n t ' s compensation, as g r a n t e d by t h e 
R e f e r e e , t h e $500 a t t o r n e y f e e i s payable by t h e i n s u r e r i n a d d i t i o n t o 
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I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL J . EBY, Claimant 
WCB Case No. 89-04768 

ORDER ON REMAND 
Cournoyer & Sussman, Claimant A t t o r n e y s 

Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court o f Appeals- Eby 
v. R. L. H o l l e n b e c k & Son, 110 Or App 128 (1991). The c o u r t r e v e r s e d o ur p r i o r 
o r d e r , M i c h a e l J . Eby, 42 Van N a t t a 2604 ( 1 9 9 0 ) , w h i c h had d e c l i n e d t o award 
b e n e f i t s f o r t e m p o r a r y t o t a l d i s a b i l i t y from August 25, 1987 t o June 29, 1988. 
N o t i n g t h a t t h e SAIF C o r p o r a t i o n had conceded t h a t we had e r r e d i n d e c l i n i n g t o 
award t h e a f o r e m e n t i o n e d compensation, t h e c o u r t has r e v e r s e d and remanded f o r 
an award o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 

I n accordance w i t h t h e c o u r t ' s mandate, c l a i m a n t i s awarded b e n e f i t s f o r 
t e m p o r a r y t o t a l d i s a b i l i t y f rom August 25, 1987 t o June 29, 1988. C l a i m a n t ' s 
a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s 
o r d e r , n o t t o exceed $1,500, p u r s u a n t t o c l a i m a n t ' s r e t a i n e r agreement. T h i s 
f e e s h a l l be p a i d d i r e c t l y t o c l a i m a n t ' s a t t o r n e y by t h e SAiF C o r p o r a t i o n . 

I T IS SO ORDERED. 

Fe b r u a r y 24, 1992 C i t e as 44 Van N a t t a 321 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RATI A. HANKS, Claimant 
WCB Case No. 90-16204 

ORDER ON REVIEW 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 

Meyers & Radl e r , Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t : (1) d e n i e d 
c l a i m a n t ' s r e q u e s t f o r a d d i t i o n a l temporary t o t a l d i s a b i l i t y ; and (2) d e c l i n e d 
t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e s e l f - i n s u r e d employer's a l ­
l e g e d l y u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. On r e v i e w , t h e 
i s s u e s a r e e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y and p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e p a r t i e s ' s t i p u l a t e d f a c t s . 

CONCLUSIONS OF LAW AND OPINION 

The i s s u e on r e v i e w i s whether c l a i m a n t was e n t i t l e d t o t e m p o r a r y d i s a b i l ­
i t y b e n e f i t s d u r i n g a l a b o r d i s p u t e l o c k o u t . Claimant acknowledges t h a t she 
was n o t e n t i t l e d t o r e c e i v e any temporary d i s a b i l i t y b e n e f i t s p r i o r t o t h e l o c k 
o u t , because she had r e t u r n e d t o m o d i f i e d work a t a wage e q u a l t o her wage a t 
t h e t i m e o f i n j u r y . She contends, however, t h a t she was e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s when she was p r e c l u d e d from p e r f o r m i n g t h a t m o d i f i e d work 
d u r i n g t h e l a b o r d i s p u t e . We d i s a g r e e . 

I n Safeway S t o r e s v. Owsley, 91 Or App 475 (1 9 8 8 ) , t h e c o u r t h e l d t h a t a 
c l a i m a n t , who was f i r e d a f t e r r e t u r n i n g t o m o d i f i e d work a t a wage e q u a l t o h i s 
wage a t i n j u r y , was not e n t i t l e d t o payment o f temporary t o t a l d i s a b i l i t y bene­
f i t s . Because t h e c l a i m a n t was away from work f o r reasons u n r e l a t e d t o h i s 
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i n j u r y , t h e c o u r t reasoned t h a t he had not l o s t wages because o f an i n a b i l i t y t o 
work as a r e s u l t o f h i s compensable c o n d i t i o n . See a l s o Roseburq F o r e s t Prod­
u c t s v. W i l s o n , 110 Or App 72, 75 (1991) ( I n t h e absence o f a l e g i s l a t i v e d i r e c ­
t i o n t o t h e c o n t r a r y , t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s a r e n o t a v a i l a b l e i f 
t h e l o s s r e s u l t s f r o m reasons o t h e r t h a n t h e compensable i n j u r y ) . 

A l t h o u g h Owsley i n v o l v e d a c l a i m a n t who had been f i r e d and W i l s o n i n v o l v e d 
a c l a i m a n t who would n o t c r o s s a p i c k e t l i n e , we f i n d t h e same r e a s o n i n g a p p l i ­
c a b l e h e r e . C l a i m a n t s u s t a i n e d a compensable r i g h t w r i s t i n j u r y b u t was p r o ­
v i d e d m o d i f i e d work a t e q u a l pay. She d i d n o t l o s e t i m e f r o m work as a r e s u l t 
o f t h e i n j u r y and, t h e r e f o r e , was not e n t i t l e d t o any te m p o r a r y d i s a b i l i t y bene­
f i t s . She was s u b s e q u e n t l y p r e c l u d e d from p e r f o r m i n g t h a t m o d i f i e d work f o r 
a p p r o x i m a t e l y t h r e e weeks d u r i n g a l a b o r d i s p u t e . As t h e Referee p o i n t s o u t , 
however, t h e r e i s no evidenc e t h a t , b u t f o r t h e l a b o r d i s p u t e , c l a i m a n t w o uld 
n o t have c o n t i n u e d t o p e r f o r m her m o d i f i e d work a t f u l l wages. I n f a c t , c l a i m ­
a n t r e t u r n e d t o t h a t work upon t h e c e s s a t i o n o f t h e s t r i k e and l o c k o u t . Thus, 
c l a i m a n t was away fr o m work f o r reasons u n r e l a t e d t o her i n j u r y . As i n Owsley 
and W i l s o n , she has n o t l o s t wages because o f an i n a b i l i t y t o work as a r e s u l t 
o f h e r compensable c o n d i t i o n . T h e r e f o r e , she i s n o t e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 5, 1991, as r e c o n s i d e r e d May 15, 1991, i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
GARRY D. SMITH, Claimant 

WCB Case Nos. 90-12913 & 90-10238 
ORDER ON REVIEW 

Coons, e t . a l . , C laimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

Q u a l i f i e d P e r s o n n e l , a s e l f - i n s u r e d employer, r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f Ref e r e e B l a c k ' s o r d e r t h a t : (1) s e t a s i d e i t s r e s p o n s i b i l i t y d e n i a l 
o f c l a i m a n t ' s low back c o n d i t i o n ; (2) u p h e l d Safeco I n s u r a n c e Company's r e s p o n ­
s i b i l i t y d e n i a l f o r t h e same c o n d i t i o n ; and (3) con c l u d e d t h a t c l a i m a n t ' s back 
c l a i m w i t h Q u a l i f i e d P e r s onnel was p r e m a t u r e l y c l o s e d . I n i t s r e s p o n d e n t ' s 
b r i e f , Safeco renews i t s argument t h a t c l a i m a n t ' s c l a i m a g a i n s t i t i s b a r r e d f o r 
u n t i m e l i n e s s . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s , r e s p o n s i b i l i t y , p r e m a t u r e 
c l o s u r e and, a l t e r n a t i v e l y , e x t e n t o f permanent d i s a b i l i t y . We r e v e r s e i n p a r t 
and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 
T i m e l i n e s s 

Safeco contends t h a t c l a i m a n t ' s low back i n j u r y c l a i m a g a i n s t i t i s b a r r e d 
by h i s f a i l u r e t o g i v e w r i t t e n n o t i c e o f t h e a c c i d e n t w i t h i n 30 days. We d i s ­
agree. 

ORS 656.265(4) p r o v i d e s t h a t t h e defense o f l a t e c l a i m f i l i n g i s a v a i l a b l e 
t o t h e i n s u r e r o n l y when t h e d e l a y i n t h e c l a i m a n t ' s f i l i n g has p r e j u d i c e d t h e 
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employer. The i n s u r e r bears t h e burden o f p r o v i n g p r e j u d i c e . I n k l e v v. F o r e s t 
F i b e r P r o d u c t s Co., 288 Or 337 (1980). I t must o f f e r f a c t s , n o t m e r e l y c o n c l u -
s o r y s t a t e m e n t s o r s p e c u l a t i o n , t o make i t s showing. N a t ' 1 Farmers Union I n s . 
v. S c o f i e l d , 57 Or App 23 (19 8 2 ) . 

I n t h i s case, Safeco contends t h a t i t was p r e j u d i c e d because t h e d e l a y 
p r e v e n t e d i t f r o m o b t a i n i n g independent, contemporaneous m e d i c a l i n f o r m a t i o n 
f o l l o w i n g c l a i m a n t ' s work exposure. C l a i m a n t ' s i n j u r y , however, m a n i f e s t e d i t ­
s e l f i m m e d i a t e l y a f t e r t h e work exposure and c l a i m a n t sought and r e c e i v e d prompt 
m e d i c a l t r e a t m e n t . H i s t r e a t i n g p h y s i c i a n m a i n t a i n e d complete m e d i c a l r e c o r d s , 
w h i c h a r e c o n t a i n e d i n t h e r e c o r d , and t e s t i f i e d a t h e a r i n g . Safeco does n o t 
d i s p u t e t h e ac c u r a c y o f t h i s contemporaneous m e d i c a l e v i d e n c e and, i n f a c t , r e ­
l i e s on p o r t i o n s o f i t t o argue t h a t no new i n j u r y o c c u r r e d . Under t h e s e c i r ­
cumstances, and c o n s i d e r i n g t h e r e c o r d as a whole, we f i n d t h a t Safeco has 
f a i l e d t o e s t a b l i s h t h a t i t was a c t u a l l y p r e j u d i c e d by t h e i n a b i l i t y t o o b t a i n 
an a d d i t i o n a l m e d i c a l r e p o r t . See Aetna C a s u a l t y Co. v. Kupetz, 106 Or App 670 
( 1 9 9 1 ) . 

R e s p o n s i b i l i t y 

The a p p l i c a b l e p r o v i s i o n i s s e c t i o n 49(1) o f Oregon Laws 1990 ( S p e c i a l 
S e s s i o n ) , c h a p t e r 2, w h i c h p r o v i d e s : 

"When a worker s u s t a i n s a compensable i n j u r y , t h e r e s p o n s i b l e 
employer s h a l l remain r e s p o n s i b l e f o r f u t u r e compensable m e d i c a l 
s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i t i o n u n l e s s 
t h e w o r k e r s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same 
c o n d i t i o n . " 

I n a p p l y i n g t h a t p r o v i s i o n t o t h i s case, t h e Referee f i r s t f o u n d t h a t 
Q u a l i f i e d P e r s o n n e l , t h e l a s t employer a g a i n s t whom c l a i m a n t had an ac c e p t e d low 
back i n j u r y , remained r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n u n l e s s e v i d e n c e was 
produced w h i c h e s t a b l i s h e d t h a t c l a i m a n t s u s t a i n e d a new compensable i n j u r y 
w h i l e w o r k i n g f o r Safeco's i n s u r e d . The Referee t h e n c o n c l u d e d t h a t , i n o r d e r 
t o p r o v e a new compensable i n j u r y , t h e subseguent work exposure must be t h e ma­
j o r c o n t r i b u t i n g cause o f t h e r e s u l t a n t c o n d i t i o n p u r s u a n t t o ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

Subsequent t o t h e Referee's o r d e r , we i s s u e d R o s a l i e Drews, 44 Van N a t t a 
36 ( 1 9 9 2 ) , i n w h i c h we h e l d t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) was n o t a p p l i c a b l e t o t h e 
d e t e r m i n a t i o n o f r e s p o n s i b i l i t y i s s u e s under s e c t i o n 4 9 ( 1 ) . We n o t e d t h a t ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) does n o t d e t e r m i n e c o m p e n s a b i l i t y o f an i n i t i a l i n j u r y , b u t 
r a t h e r l i m i t s a c a r r i e r ' s l i a b i l i t y f o r c o n t i n u i n g d i s a b i l i t y o r need f o r medi­
c a l s e r v i c e s . See Bahman M. N a z a r i , 43 Van N a t t a 2368 ( 1 9 9 1 ) . A c c o r d i n g l y , we 
co n c l u d e d t h a t a new compensable i n j u r y i s e s t a b l i s h e d by p r o v i n g t h a t a subse­
quent work exposure was a m a t e r i a l c o n t r i b u t i n g cause o f d i s a b i l i t y o r need f o r 
t r e a t m e n t . See Mark N. Wied l e , 43 Van N a t t a 855 (19 9 1 ) . 

I n t h i s case, subsequent t o h i s o r i g i n a l i n j u r y w i t h Q u a l i f i e d P e r s o n n e l 
and w h i l e w o r k i n g f o r Safeco's i n s u r e d , c l a i m a n t was l i f t i n g a 35 t o 50 pound 
b u c k e t o f b o l t s when he f e l t a snapping and sudden sharp p a i n i n h i s back. He 
sought t r e a t m e n t f r o m Dr. Johnson, h i s t r e a t i n g c h i r o p r a c t o r , who n o t e d i n f l a m ­
m a t i o n o f c l a i m a n t ' s back t i s s u e s and a reduced range o f m o t i o n . A t h e a r i n g , 
Dr. Johnson t e s t i f i e d t h a t , i n h i s o p i n i o n , c l a i m a n t s u s t a i n e d a new i n j u r y 
w h i l e w o r k i n g a t Safeco's i n s u r e d . He note d t h a t , as a r e s u l t o f t h a t exposure, 
c l a i m a n t s u f f e r e d an a d d i t i o n a l d i s c t e a r i n g and d i s c i n j u r y , as w e l l as i n f l a m ­
m a t i o n and t i s s u e d e s t r u c t i o n i n h i s back. He a l s o n o t e d t h a t an MRI scan v e r i ­
f i e d low back i n j u r y a t two a d d i t i o n a l lumbar d i s c l e v e l s t h a t were p r e v i o u s l y 
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a symptomatic. T h i s was f u r t h e r v e r i f i e d by c l i n i c a l e x a m i n a t i o n o b j e c t i v e l y 
v e r i f y i n g c l a i m a n t ' s i n c r e a s e d s u b j e c t i v e c o m p l a i n t s . 

Based on t h a t t e s t i m o n y , and i n t h e absence o f any c o n t r a r y m e d i c a l e v i ­
dence, we c o n c l u d e t h a t c l a i m a n t s u s t a i n e d a new compensable i n j u r y i n v o l v i n g 
t h e same c o n d i t i o n w h i l e w o r k i n g a t Safeco's i n s u r e d , w h i c h i n j u r y was a mate­
r i a l c o n t r i b u t i n g cause o f h i s need f o r t r e a t m e n t . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; Or 
Laws 1990 ( S p e c i a l S e s s i o n ) , ch. 2, 4 9 ( 1 ) . A c c o r d i n g l y , r e s p o n s i b i l i t y f o r a l l 
f u r t h e r compensable m e d i c a l s e r v i c e s and d i s a b i l i t y i n v o l v i n g t h e same c o n d i t i o n 
s h a l l be t h e r e s p o n s i b i l i t y o f Safeco. 

Premature C l o s u r e 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g s e t f o r t h i n t h e R e f e r e e ' s o r d e r 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . Because c l a i m a n t ' s c o n d i t i o n f o r w h i c h 
Q u a l i f i e d ' P e r s o n n e l i s r e s p o n s i b l e was n o t m e d i c a l l y s t a t i o n a r y p r i o r t o h i s new 
i n j u r y w i t h Safeco's i n s u r e d , t h e November 29, 1990 D e t e r m i n a t i o n Order i s s e t 
a s i d e as p r e m a t u r e and t h e c l a i m i s remanded t o Q u a l i f i e d P e r s o n n e l f o r p r o p e r 
c l o s u r e . See W i l b u r E. Gunderson, 42 Van N a t t a 263 ( 1 9 9 0 ) . We n o t e t h a t , i n 
l i g h t o f o u r d e c i s i o n , Q u a l i f i e d Personnel's r e s p o n s i b i l i t y f o r t e m p o r a r y t o t a l 
d i s a b i l i t y ended on October 12, 1989, t h e day p r i o r t o c l a i m a n t ' s new i n j u r y . 
N o n e t h e l e s s , c l a i m a n t would be e n t i t l e d t o permanent p a r t i a l d i s a b i l i t y , i f any, 
r e s u l t i n g f r o m t h e Q u a l i f i e d Personnel i n j u r y f o r w h i c h t h e c l a i m was p r e v i o u s l y 
open. See L a r r y K. Rose, 41 Van N a t t a 69, 72 ( 1 9 8 9 ) . 

A t t o r n e y Fee on Board Review 

Because Q u a l i f i e d Personnel i n i t i a t e d t h e r e q u e s t f o r r e v i e w on t h e prema­
t u r e c l o s u r e i s s u e and we have not d i s a l l o w e d o r reduced compensation awarded t o 
c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed a t t o r n e y f e e under ORS 
6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r ­
ney's s e r v i c e s on r e v i e w c o n c e r n i n g t h i s i s s u e i s $100, t o be p a i d by Q u a l i f i e d 
P e r s o n n e l . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

C l a i m a n t ' s c o u n s e l i s s i m i l a r l y e n t i t l e d t o an assessed f e e under ORS 
656.382(2) f o r s e r v i c e s on r e v i e w c o n c e r n i n g t h e t i m e l i n e s s i s s u e r a i s e d i n 
Safeco's b r i e f . Based on s i m i l a r c o n s i d e r a t i o n s expressed above, we f i n d t h a t a 
r e a s o n a b l e f e e f o r such s e r v i c e s r e g a r d i n g t h a t i s s u e i s $100, t o be p a i d by 
Safeco. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 28, 1991, as amended F e b r u a r y 20, 1991, 
i s a f f i r m e d i n p a r t and r e v e r s e d i n p a r t . Q u a l i f i e d P e r s o n n e l ' s r e s p o n s i b i l i t y 
d e n i a l o f c l a i m a n t ' s low back c o n d i t i o n i s r e i n s t a t e d and u p h e l d . Safeco I n s u r ­
ance Company's r e s p o n s i b i l i t y d e n i a l f o r t h e same c o n d i t i o n i s s e t a s i d e and t h e 
new i n j u r y c l a i m i s remanded t o Safeco f o r p r o c e s s i n g p u r s u a n t t o law. The 
a t t o r n e y f e e awarded t o c l a i m a n t ' s counsel by t h e Referee i n t h e amount o f 
$2,400 s h a l l be p a i d t o c l a i m a n t ' s c o u n s e l by Safeco. The r e m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w r e g a r d i n g t h e p r e m a t u r e c l o s u r e 
i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $100, t o be p a i d by 
Q u a l i f i e d P e r s o n n e l . For s e r v i c e s on Board r e v i e w r e g a r d i n g t h e t i m e l i n e s s 
i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $100, t o be p a i d by 
Safeco. 
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I n t h e M a t t e r o f t h e Compensation o f 
LINDA A. CROWE, Claimant 
WCB Case No. 91-02717 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
P e t e r s o n ' s o r d e r t h a t : (1) found t h a t c l a i m a n t e s t a b l i s h e d good cause f o r her 
u n t i m e l y r e q u e s t f o r h e a r i n g ; and (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s occupa­
t i o n a l d i s e a s e c l a i m f o r her b i l a t e r a l w r i s t c o n d i t i o n . On r e v i e w , t h e i s s u e s 
a r e good cause and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 
Good cause 

The R e f e r e e concl u d e d t h a t t h e d e n i a l was i s s u e d on January 4, 1991, and 
t h e r e f o r e , t h e l a s t day f o r f i l i n g was March 5, 1991. However, subsequent t o 
t h e R e f e r e e ' s o r d e r , we concluded t h a t , p u r s u a n t t o amended ORS 65 6 . 2 6 2 ( 8 ) , 
n o t i c e o f a d e n i a l i s t h e c r i t i c a l event which s t a r t s t h e 60-day t i m e p e r i o d 
r u n n i n g . Thomas E. Edi s o n , 44 Van N a t t a 211 (19 9 2 ) . 

Here, t h e r e c o r d shows t h a t c l a i m a n t r e c e i v e d t h e d e n i a l by c e r t i f i e d m a i l 
on. J a n u a r y 5, 1991. A c c o r d i n g l y , t h e l a s t day f o r f i l i n g was March 6, 1991. 
The R e f e r e e fo u n d as f a c t t h a t c l a i m a n t had e s t a b l i s h e d a m a i l i n g d a t e f o r her 
h e a r i n g r e q u e s t o f March 4, 1991. We have adopted t h a t f i n d i n g . T h e r e f o r e , 
c l a i m a n t has e s t a b l i s h e d t i m e l y f i l i n g . OAR 438-05-046. 

A l t e r n a t i v e l y , we agree w i t h t h e remainder o f t h e Referee's o r d e r on t h e 
i s s u e o f good cause. A c c o r d i n g l y , we adopt h i s c o n c l u s i o n s and o p i n i o n on t h a t 
i s s u e . 

C o m p e n s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e 
as s e t f o r t h i n t h e Referee's o r d e r . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
employer's r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w i s $1,000, t o be 
p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d ­
e r e d t h e t i m e d e v o t e d t o t h e i s s u e s (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 6, 1991 i s a f f i r m e d . For s e r v i c e s on r e ­
vi e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $1,000, p a y a b l e 
by t h e s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
DENISE K. RODRIGUEZ, Claimant 

WCB Case No. 91-01126 
ORDER ON REVIEW 

Coons, e t a l . , Claimant A t t o r n e y s 
C h a r l e s Cheek ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M c W i l l i a m s ' o r d e r 
w h i c h d e c l i n e d t o award an assessed a t t o r n e y f e e f o r h i s c o u n s e l ' s s e r v i c e s r e n ­
d e r e d p r i o r t o t h e SAIF C o r p o r a t i o n ' s r e s c i s s i o n o f i t s January 2 1 , 1991 compen­
s a b i l i t y d e n i a l . On r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g c o r r e c t i o n 
and s u p p l e m e n t a t i o n . The i n s u r e r d e n i e d c l a i m a n t ' s i n j u r y c l a i m on Jan u a r y 2 1 , 
199.1. C l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e d e n i a l on January 24, 1991. 
On A p r i l 15, 1991, c l a i m a n t ' s counsel m a i l e d t o SAIF s e v e r a l m e d i c a l r e p o r t s , 
i n c l u d i n g an A p r i l 1 1 , 1991 l e t t e r from Dr. K i t c h e l l s u p p o r t i n g c o m p e n s a b i l i t y 
o f c l a i m a n t ' s i n j u r y . SAIF s u b s e q u e n t l y accepted c l a i m a n t ' s i n d u s t r i a l i n j u r y 
c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e , r e l y i n g on Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , c o n c l u d e d 
t h a t no a t t o r n e y f e e was a v a i l a b l e f o r SAIF's r e s c i s s i o n o f i t s d e n i a l . How­
e v e r , s i n c e t h e Referee's o r d e r , t h e l e g i s l a t u r e has e f f e c t i v e l y o v e r r u l e d Jones 
by amending ORS 656.386(1) t o a l l o w an a t t o r n e y f e e i f an a t t o r n e y i s i n s t r u m e n ­
t a l i n o b t a i n i n g compensation, even i f a h e a r i n g i s n o t h e l d . See ORS 656.386(1) 
(amended June 19, 1991). That amendment a p p l i e s r e t r o a c t i v e l y t o cases i n whic h 
t h e o r d e r was n o t f i n a l on o r b e f o r e t h e e f f e c t i v e d a t e o f t h e a c t . SB 540, 
s e c t i o n 3. Such i s t h e case here. 

We f i n d c l a i m a n t ' s c o u n s e l t o have been i n s t r u m e n t a l i n o b t a i n i n g compen­
s a t i o n . A c c o r d i n g l y , we conclude t h a t an a t t o r n e y f e e i s w a r r a n t e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 436-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e assessed f e e f o r c l a i m a n t ' s coun­
s e l ' s s e r v i c e s i n r e l a t i o n t o t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s i n j u r y t o t h e 
f i n g e r s o f her r i g h t hand i s $800, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u ­
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e ­
s e n t e d by t h e r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

F i n a l l y , t h e Referee awarded c l a i m a n t ' s c o u n s e l an approved a t t o r n e y f e e 
o f 25 p e r c e n t o f t h e compensation due a t t h e t i m e o f t h e d e n i a l , i f any. Be­
cause we have d e t e r m i n e d t h a t c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed f e e 
under ORS 65 6 . 3 8 6 ( 1 ) , we conclude t h a t a f e e under ORS 656.382(2) i s no l o n g e r 
w a r r a n t e d , as t h a t s t a t u t e p r o v i d e s f o r a f e e o u t o f compensation " i n a l l o t h e r 
cases", i . e . , i n cases i n whic h an a t t o r n e y f e e has n o t been awarded on a n o t h e r 
b a s i s . A c c o r d i n g l y , we r e v e r s e t h e Referee's approved a t t o r n e y f e e award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 20, 1990, as r e c o n s i d e r e d May 22, 1991, i s 
r e v e r s e d . That p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o award an as­
sessed a t t o r n e y f e e f o r s e r v i c e s c o n c e r n i n g t h e SAIF C o r p o r a t i o n ' s r e s c i s s i o n o f 
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i t s d e n i a l p r i o r t o h e a r i n g i s r e v e r s e d . For s e r v i c e s r e n d e r e d i n c o n j u n c t i o n 
w i t h t h e r e s c i s s i o n o f t h e d e n i a l , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t ­
t o r n e y f e e o f $800, p a y a b l e by SAIF. The Referee's approved a t t o r n e y f e e i s 
a l s o r e v e r s e d . I n o t h e r words, c l a i m a n t ' s t o t a l a t t o r n e y f e e s h a l l n o t exceed 
$800. I n t h e eve n t SAIF has a l r e a d y p a i d a l l o r any p o r t i o n o f t h e R e f e r e e ' s 
approved f e e award t o c l a i m a n t ' s c o u n s e l , such payments s h a l l be c r e d i t e d 
a g a i n s t t h i s assessed a t t o r n e y f e e award and SAIF s h a l l r e i m b u r s e c l a i m a n t i n 
t h e amount o f t h e approved f e e p r e v i o u s l y p a i d , i f any. 

Fe b r u a r y 25, 1992 C i t e as 44 Van N a t t a 327 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GARNET S. STARR, Claimant 
WCB Case No. 90-20835 

ORDER ON REVIEW 
Mi c h a e l B. Dye, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r w h i c h u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f her a g g r a v a t i o n c l a i m f o r h er c u r r e n t c e r v i c a l and 
t h o r a c i c c o n d i t i o n . On r e v i e w , t h e i s s u e i s a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " U l t i m a t e F i n d i n g s o f Fa c t . " 

CONCLUSIONS OF LAW AND OPINION 

I n o r d e r t o pro v e a c l a i m f o r a g g r a v a t i o n , a c l a i m a n t must show i n c r e a s e d 
symptoms o r a worsened u n d e r l y i n g c o n d i t i o n and a r e s u l t a n t d i m i n i s h m e n t o f 
e a r n i n g c a p a c i t y s i n c e t h e l a s t award o r arrangement o f Compensation. See Leroy 
Frank, 43 Van N a t t a 1950 (19 9 1 ) . The worsening must be more t h a n a waxin g and 
waning o f symptoms c o n t e m p l a t e d by t h e p r e v i o u s award o f permanent d i s a b i l i t y . 
ORS 6 5 6 . 2 7 3 ( 8 ) . I n a d d i t i o n , t h e w orsening must be e s t a b l i s h e d by m e d i c a l e v i ­
dence s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1). 

The R e f e r e e fo u n d t h a t t h e r e were no p e r s u a s i v e i n j u r y - r e l a t e d o b j e c t i v e 
f i n d i n g s t o s u p p o r t c l a i m a n t ' s c o m p l a i n t s o f i n c r e a s e d symptoms and t h e worsen­
i n g o f h e r ac c e p t e d c o n d i t i o n . We agree. Moreover, even i f we were t o f i n d 
o b j e c t i v e f i n d i n g s t o s u p p o r t her c l a i m , c l a i m a n t has f a i l e d t o e s t a b l i s h a 
w o r s e n i n g i n excess o f t h a t c o n t e m p l a t e d by her p r e v i o u s award. 

I n t h i s r e g a r d , we conclude t h a t t h e S t i p u l a t e d Order c o n t e m p l a t e d f u t u r e 
p e r i o d s o f i n c r e a s e d symptoms accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y . 
Lucas v. SAIF, 106 Or App 687 (19 9 1 ) ; Leonard R. G l a z i e r , 43 Van N a t t a 2665, 
2667 ( 1 9 9 1 ) . I n August 1989, c l a i m a n t was examined by Dr. S t e w a r t , o r t h o p e d i c 
s u r g e o n , and Dr. Snodgrass, n e u r o l o g i s t . (Ex. 116). Drs. S t e w a r t and Snodgrass 
r e p o r t e d t h a t c l a i m a n t was e x p e r i e n c i n g a c o n s t a n t ache, a k n o t f e e l i n g on t h e 
r i g h t s i d e o f t h e base o f her neck, and i n t e r m i t t e n t p a i n e x t e n d i n g down t o t h e 
a n t e r i o r a s p e c t o f t h e r i g h t s h o u l d e r and upper arm on t h e r i g h t . (Ex. 1 6 - 2 ) . 
Drs. S t e w a r t and Snodgrass no t e d c l a i m a n t had s u b j e c t i v e r e s i d u a l symptoms. 
F i n a l l y , D r s . S t e w a r t and Snodgrass r e p o r t e d : 

"Because o f her r e p e a t e d i n j u r i e s o c c u r r i n g a t work d o i n g t h e 
r e c e i v i n g c l e r k t y p e o f work, i t appears p r u d e n t t h a t she has now 
g o t t e n i n t o a j o b w h i c h i s o f t h e l i g h t d u t y c a t e g o r y . I t i s o u r 
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i m p r e s s i o n t h a t i f she were t o r e c e i v e [ s i c ] t o a r e c e i v i n g t y p e o f 
work, she most l i k e l y would have i n c r e a s i n g e x a c e r b a t i o n s o f symp­
toms and/or r e i n j u r y . " (Ex. 16-5). 

F u r t h e r , t h e October 1989 s t i p u l a t i o n p r o v i d e d : 

" I T IS FURTHER ORDERED t h a t t h i s award o f a d d i t i o n a l permanent 
p a r t i a l d i s a b i l i t y i s i n t e n d e d t o compensate c l a i m a n t f o r f u t u r e 
w a x i n g and waning o f t h e compensable c o n d i t i o n . . . " (Ex. 16A-2). 

A c c o r d i n g l y , we c o n s i d e r whether c l a i m a n t ' s a l l e g e d e x a c e r b a t i o n was more 
t h a n a wa x i n g and waning o f symptoms con t e m p l a t e d by t h e S t i p u l a t e d Order. 
Lucas v. SAIF, s u p r a . 

C l a i m a n t r e l i e s on a January 1991 l e t t e r f rom Dr. Poul s t a t i n g t h a t 
c l a i m a n t ' s c o n d i t i o n i s more t h a n a waxing and waning o f her c h r o n i c c o n d i t i o n . 
(Ex. 3 1 ) . However, Dr. Poul's o p i n i o n c o n s i s t s o f a check-the-box l e t t e r . Fur­
t h e r , Dr. Poul d i d n o t t r e a t c l a i m a n t b e f o r e her e x a c e r b a t i o n . A c c o r d i n g l y , 
w i t h o u t a d d i t i o n a l e x p l a n a t i o n , we d e c l i n e t o r e l y upon Dr. Poul ' s c o n c l u s o r y 
o p i n i o n . See M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 473 ( 1 9 7 7 ) ; Somers 
v. SAIF, 77 Or App 259 ( 1 9 7 7 ) ; Moe v. C e i l i n g s Systems, 44 Or App 429, 433 
(9 1 8 0 ) . 

Based upon t h e m e d i c a l evidence as a whole, we co n c l u d e t h a t c l a i m a n t has 
no t e s t a b l i s h e d t h a t her e x a c e r b a t i o n o f symptoms was more t h a n t h a t a n t i c i p a t e d 
a t t h e t i m e o f her l a s t award o r arrangement o f compensation. R e l y i n g upon t h e 
above a n a l y s i s , as w e l l as t h e Referee's, we conclude t h a t c l a i m a n t has n o t 
e s t a b l i s h e d an a g g r a v a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 1, 1991 i s a f f i r m e d . 

F e b r u a r y 25, 1992 C i t e as 44 Van N a t t a 328 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KIMBERLY WAYNE, Claimant 
WCB Case No. 91-01871 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Menashe's o r d e r 
w h i c h f o u n d t h a t c l a i m a n t was not e n t i t l e d t o an assessed a t t o r n e y f e e under ORS 
656.386(1) o r 656 . 3 8 2 ( 1 ) . On r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . We a f f i r m i n 
p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

I n December 1989, c l a i m a n t , as p a r t o f her j o b i n a f a s t f o o d r e s t a u r a n t , 
wore a p e n g u i n costume and developed back p a i n . She saw Dr. Schnacky, c h i r o ­
p r a c t o r , who diag n o s e d a " t r a u m a t i c l u m b o s a c r a l and r i g h t s a c r o i l i a c s p r a i n -
s t r a i n w i t h r a d i c u l i t i s i n t h e lumbar s p i n e . " (Ex. 2 ) . 

On December 6, 1990, c l a i m a n t ' s a t t o r n e y n o t i f i e d t h e employer o f t h e 
c l a i m and r e q u e s t e d t h a t i t r e f e r t h e m a t t e r t o i t s c a r r i e r f o r immediate 
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p r o c e s s i n g . (Ex. 4A). On December 7, 1990, t h e employer's manager f i l e d an 801 
f o r m f o r t h e i n j u r y . (Ex. 5 ) . 

On December 3 1 , 1990, t h e i n s u r e r n o t i f i e d c l a i m a n t ' s a t t o r n e y t h a t i t had 
n o t r e c e i v e d "any m e d i c a l r e c o r d s t o i n d i c a t e a d i a g n o s i s " and r e q u e s t e d any 
"m e d i c a l r e c o r d s t h a t you mig h t have." (Ex. 5A) . 

On Jan u a r y 14, 1991, t h e Western M e d i c a l C o n s u l t a n t s p e r f o r m e d an indep e n ­
d e n t m e d i c a l e x a m i n a t i o n and diagnosed "by h i s t o r y , low back p a i n , improved." 
(Ex. 6 -3). 

On Ja n u a r y 28, 1991, c l a i m a n t gave a statement c o n c e r n i n g h er i n j u r y and 
c l a i m t o t h e i n s u r e r . On January 3 1 , 1991, t h e i n s u r e r w r o t e t o Dr. Schnacky 
" r e q u e s t i n g a l l m e d i c a l documents r e l a t i n g t o [ c l a i m a n t ' s ] i n j u r y i n c l u d i n g 
c h a r t n o t e s , b r i e f & n a r r a t i v e r e p o r t s . " (Ex. 6A) . 

On F e b r u a r y 7, 1991, t h e i n s u r e r d e n i e d t h e c l a i m because i t had " r e c e i v e d 
no m e d i c a l d o c u m e n t a t i o n t h a t m e d i c a l t r e a t m e n t was p r o v i d e d i n r e f e r e n c e t o t h e 
a l l e g e d i n j u r y December 12, 1989." (Ex. 8-1). 

On F e b r u a r y 14, 1991, c l a i m a n t ' s a t t o r n e y f i l e d a r e q u e s t f o r h e a r i n g . A 
h e a r i n g was sc h e d u l e d f o r March 8, 1991. 

On F e b r u a r y 12, 1991, Dr. Schnacky responded t o t h e i n s u r e r ' s January 3 1 , 
1991 i n q u i r y , s t a t i n g t h a t he had t r e a t e d c l a i m a n t f o r low back p a i n t h a t she 
had s u s t a i n e d w h i l e w e a r i n g a penguin costume. (Ex. 9 ) . On t h e b a s i s o f t h e 
l e t t e r and Dr. Schnacky's c h a r t n o t e s , t h e i n s u r e r r e s c i n d e d t h e d e n i a l on March 
1, 1991, and ac c e p t e d t h e c l a i m . (Ex. 1 0 ) . 

A l t h o u g h t h e p a r t i e s proceeded t o h e a r i n g , t h e y d i d n o t l i t i g a t e compens­
a b i l i t y b u t l i m i t e d t h e i s s u e s a t h e a r i n g t o a t t o r n e y f e e s and p e n a l t i e s . 

CONCLUSIONS OF LAW AND OPINION 
ORS 656.386(1) Fee 

I n f i n d i n g t h a t c l a i m a n t was n o t e n t i t l e d t o an assessed a t t o r n e y f e e 
under ORS 6 5 6 . 3 8 6 ( 1 ) , t h e Referee r e l i e d on our o r d e r i n Duane L. Jones, 42 Van 
N a t t a 875 ( 1 9 9 0 ) . That o r d e r i n i t i a l l y was a f f i r m e d by t h e Co u r t o f Appeals. 
Jones v. OSCI, 107 Or App 78 (19 9 1 ) . The c o u r t s u b s e q u e n t l y a l l o w e d r e c o n s i d e r ­
a t i o n , however, and w i t h d r e w i t s o p i n i o n . Jones v. OSCI, 108 Or App 230, 232 
( 1 9 9 1 ) . The c o u r t ' s a c t i o n was based on t h e 1991 amendment t o ORS 656.386(1) 
p r o v i d i n g t h a t i f "an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation f o r a 
c l a i m a n t and a h e a r i n g by t h e r e f e r e e i s n o t h e l d , a r e a s o n a b l e a t t o r n e y f e e 
s h a l l be a l l o w e d . " I d . 

The i n s u r e r contends t h a t c l a i m a n t ' s a t t o r n e y was n o t i n s t r u m e n t a l i n ob­
t a i n i n g compensation f o r c l a i m a n t because, d e s p i t e r e q u e s t i n g m e d i c a l r e c o r d s 
f r o m c l a i m a n t ' s a t t o r n e y , t h e i n s u r e r d i d n o t r e c e i v e any d o c u m e n t a t i o n o r r e ­
sponse. I n s t e a d , t h e i n s u r e r i t s e l f , a f t e r l e a r n i n g t h e name o f c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , o b t a i n e d c l a i m a n t ' s m e d i c a l r e c o r d s by c o n t a c t i n g Dr. 
Schnacky. C l a i m a n t d i s a g r e e s , c o n t e n d i n g t h a t her a t t o r n e y was i n s t r u m e n t a l be­
cause he r e q u e s t e d a h e a r i n g , which prompted t h e i n s u r e r t o r e s c i n d t h e d e n i a l 
and a c c e p t t h e c l a i m . 

We agree w i t h t h e i n s u r e r t h a t t h e r e c o r d e s t a b l i s h e s t h a t i t s d e c i s i o n t o 
r e s c i n d i t s d e n i a l was n o t t h e r e s u l t o f any d i r e c t e f f o r t s by c l a i m a n t ' s a t t o r ­
ney. The r e c o r d b e f o r e us i n d i c a t e s t h a t t h e i n s u r e r i n i t i a l l y d e n i e d t h e c l a i m 
because i t had no ev i d e n c e t h a t c l a i m a n t ' s a l l e g e d i n j u r y r e q u i r e d m e d i c a l 
t r e a t m e n t . F u r t h e r , i t was t h r o u g h i t s own e f f o r t s , w h i c h were commenced 
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b e f o r e c l a i m a n t ' s r e q u e s t f o r h e a r i n g , t h a t t h e i n s u r e r o b t a i n e d Dr. Schnacky's 
r e c o r d s . The r e c o r d a l s o i n d i c a t e s t h a t i t was Dr. Schnacky's l e t t e r and c h a r t 
n o t e s t h a t caused t h e i n s u r e r t o r e s c i n d i t s d e n i a l and a c c e p t t h e c l a i m . 

However, we n e v e r t h e l e s s conclude t h a t c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l 
i n o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . I n t h i s r e g a r d , he 
n o t i f i e d t h e employer o f t h e c l a i m and r e q u e s t e d t h a t i t r e f e r t h e m a t t e r t o t h e 
i n s u r e r . I n a d d i t i o n , a l t h o u g h t h e r e q u e s t f o r h e a r i n g d i d n o t prompt t h e i n ­
s u r e r ' s r e s c i s s i o n o f i t s d e n i a l , t h e r e q u e s t d i d p r e s e r v e c l a i m a n t ' s r i g h t t o 
c h a l l e n g e t h e d e n i a l . Under t h e c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t i s en­
t i t l e d t o an assessed a t t o r n e y f e e under ORS 656.386(1). 

For purposes o f d e t e r m i n i n g a r e a s o n a b l e assessed a t t o r n e y f e e , we con­
s i d e r t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4). As s e t f o r t h above, c l a i m ­
a n t ' s c o u n s e l ' s e f f o r t s w h i c h r e s u l t e d i n o b t a i n i n g compensation f o r h i s c l i e n t 
were m i n i m a l . I n p a r t i c u l a r , we a g a i n n o t e t h a t t h e r e c o r d does n o t e s t a b l i s h 
t h a t any o f c o u n s e l ' s s e r v i c e s were d i r e c t l y r e s p o n s i b l e f o r t h e i n s u r e r ' s 
r e s c i s s i o n o f i t s d e n i a l . Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t a $350 
assessed a t t o r n e y f e e i s r e a s o n a b l e . 

ORS 656.382(1) Fee 

C l a i m a n t n e x t a s s e r t s t h a t t h e Referee e r r e d i n f a i l i n g t o award a t t o r n e y 
f e e s under ORS 656.382(1) f o r unreasonable r e s i s t a n c e t o t h e payment o f compen­
s a t i o n . C l a i m a n t argues t h a t , even though t h e i n s u r e r was n o t n o t i f i e d o f t h e 
c l a i m u n t i l December 1990, t h e i n s u r e r s h o u l d be h e l d a c c o u n t a b l e under ORS 
656.382(1) because t h e employer f a i l e d t o t a k e any a c t i o n r e g a r d i n g c l a i m a n t ' s 
i n j u r y u n t i l December 1990. 

P u r s u a n t t o ORS 656.262(10), t h e Referee awarded c l a i m a n t a p e n a l t y o f 25 
p e r c e n t o f t h e compensation t h a t was p a i d l a t e w i t h o n e - h a l f o f t h a t p e n a l t y 
p a y a b l e t o c l a i m a n t ' s a t t o r n e y . The Referee based t h i s a c t i o n b n ^ t h e f a c t t h a t 
t h e employer had n o t i c e o f c l a i m a n t ' s i n j u r y i n December 1989 b u t f a i l e d t o 
n o t i f y t h e i n s u r e r u n t i l December 1990, c r e a t i n g an u n r e a s o n a b l e d e l a y i n pay­
ment o f compensation. Cl a i m a n t r e q u e s t s an a t t o r n e y f e e under ORS 6 5 6 . 3 8 2 ( 1 ) , 
r e l y i n g on t h e same f a c t u a l b a s i s as t h a t f o r which t h e R e f e r e e awarded a 
p e n a l t y under ORS 656.262(10). 

We have d e t e r m i n e d , however, t h a t when a p e n a l t y i s assessed under ORS 
6 5 6 . 2 6 2 ( 1 0 ) , we do n o t a l s o assess an a t t o r n e y f e e under ORS 656.382(1) f o r un­
r e a s o n a b l e r e s i s t a n c e t o payment o f compensation i f t h e f a c t u a l b a s i s f o r b o t h 
awards i s t h e same. O t h e r w i s e , t h e l e g i s l a t i v e i n t e n t e x p r e s s e d i n ORS 
656.262(10) t h a t c l a i m a n t ' s a t t o r n e y r e c e i v e o n e - h a l f t h e p e n a l t y " i n l i e u o f an 
a t t o r n e y f e e " would be c o n t r a v e n e d . N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 
( 1 9 9 1 ) ; H a r r y F. F o r r e s t e r , 43 Van N a t t a 1480, 1481 ( 1 9 9 1 ) . T h e r e f o r e , h a v i n g 
a l r e a d y r e c e i v e d a p e n a l t y under ORS 656.262(10) f o r t h e same c o n d u c t , we do n o t 
award c l a i m a n t an a t t o r n e y f e e under ORS 656.382(1). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 14, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o award an assessed 
a t t o r n e y f e e p u r s u a n t t o ORS 656.386(1) i s r e v e r s e d . For c l a i m a n t ' s c o u n s e l ' s 
p r e - h e a r i n g s e r v i c e s w h i c h were i n s t r u m e n t a l i n o b t a i n i n g compensation f o r h i s 
c l i e n t , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed a t t o r n e y f e e o f 
$350, p a y a b l e by t h e i n s u r e r . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ALBERTO C. HERNANDEZ, Claimant 

WCB Case Nos. 90-20841 & 90-14190 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t : (1) u p h e l d 
t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t low back 
c o n d i t i o n ; and (2) d e c l i n e d t o award i n t e r i m compensation. I n h i s b r i e f , c l a i m ­
a n t a l t e r n a t i v e l y argues t h a t , i f he has n o t e s t a b l i s h e d an a g g r a v a t i o n c l a i m , 
he i s e n t i t l e d t o m e d i c a l s e r v i c e s f o r h i s compensable back and h i p i n j u r y . 
C l a i m a n t a l s o argues t h a t , i f n e i t h e r h i s a g g r a v a t i o n nor h i s m e d i c a l s e r v i c e s 
c l a i m a r e fo u n d compensable, CNA In s u r a n c e Companies' d e n i a l s o f h i s "new 
i n j u r y " c l a i m s h o u l d be s e t a s i d e . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n , 
i n t e r i m compensation, m e d i c a l s e r v i c e s and c o m p e n s a b i l i t y . We a f f i r m i n p a r t 
and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

The R e f e r e e concl u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h a w o r s e n i n g o f 
h i s c o n d i t i o n . We agree, b u t we base our c o n c l u s i o n upon t h e f o l l o w i n g a n a l y ­
s i s . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a 
worsened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement 
o f compensation. ORS 656.273(1). To prove a compensable w o r s e n i n g o f h i s un­
sc h e d u l e d c o n d i t i o n , c l a i m a n t must show t h a t i n c r e a s e d symptoms o r a worsened 
u n d e r l y i n g c o n d i t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . S m i t h v. SAIF, 
302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) , r e v ' d on o t h e r 
grounds Lucas v. C l a r k , 106 Or App 687 (1991). F u r t h e r , t h e m e d i c a l w o r s e n i n g 
must be e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 
656.273(1) and ( 3 ) . 

C l a i m a n t contends t h a t , because Dr. Hoppert r e p o r t e d c l a i m a n t ' s s t r a i g h t 
l e g r a i s i n g a t 70 degrees b i l a t e r a l l y b e f o r e t h e May 1990 i n c i d e n t , t h e f a c t 
t h a t Dr. Hoppe r t ' s June 26, 1990 e x a m i n a t i o n demonstrates a s t r a i g h t l e g r a i s i n g 
o f o n l y 45 degrees e s t a b l i s h e s t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n has wors­
ened. We d i s a g r e e . I n an a g g r a v a t i o n case, we examine whether c l a i m a n t ' s con­
d i t i o n has worsened s i n c e t h e l a s t award or arrangement o f compensation. 

Here, c l a i m a n t ' s l a s t arrangement o f compensation was t h e J u l y 1 1 , 1986 
O p i n i o n and Order w h i c h i n c r e a s e d h i s unscheduled permanent d i s a b i l i t y award 
f r o m 15 p e r c e n t t o 50 p e r c e n t unscheduled permanent d i s a b i l i t y . A t t h a t t i m e , 
t h e R e f e r e e f o u n d t h a t c l a i m a n t ' s impairment was d i f f i c u l t t o a s c e r t a i n , due t o 
h i s p s y c h o l o g i c a l problems. I n d e t e r m i n i n g impairment, t h e p r i o r R e f e r e e r e l i e d 
upon t h e o p i n i o n o f Dr. K i e s t , who r a t e d c l a i m a n t ' s impairment as m i l d t o m i l d l y 
moderate. 

F o l l o w i n g c l a i m a n t ' s May 1990 i n c i d e n t , Dr. Hoppert, c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , r e p o r t e d t h a t c l a i m a n t had e x p e r i e n c e d back p a i n ever s i n c e h i s 1984 
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i n j u r y . Dr. Hoppert r e p o r t e d t h a t c l a i m a n t had n o t changed much o v e r t h e p a s t 
s e v e r a l y e a r s . On November 8, 1990, Dr. Hoppert r e p o r t e d t h a t c l a i m a n t had n o t 
worsened as a r e s u l t o f h i s May 9, 1990 work a c t i v i t y and t h e r e was no "change 
i n i m p a i r m e n t as a r e s u l t o f t h e same." Dr. Hoppert r e p o r t e d t h a t t h e i n c i d e n t 
s h o u l d be c o n s i d e r e d as j u s t a "temporary f l a r e o r a g g r a v a t i o n o f h i s u n d e r l y i n g 
c o n d i t i o n . " 

C o n s e q u e n t l y , we conclude t h a t t h e r e i s no ev i d e n c e t h a t c l a i m a n t ' s c o n d i ­
t i o n has worsened s i n c e h i s l a s t award o f compensation. We, t h e r e f o r e , agree 
w i t h t h e R e f e r e e t h a t c l a i m a n t has n o t e s t a b l i s h e d a compensable a g g r a v a t i o n . 

I n t e r i m compensation 

We adopt t h e Referee's Co n c l u s i o n s and O p i n i o n on t h e i s s u e o f i n t e r i m 
c o mpensation, w i t h t h e e x c e p t i o n o f her c o n c l u s i o n t h a t ORS 656.273 (1) (a) i s de­
s i g n e d t o e l i m i n a t e a f i n d i n g o f worsening based upon symptomatic e x a c e r b a t i o n s . 

Compensability/"New i n - j u r y " c l a i m 

C l a i m a n t contends t h a t i f h i s a g g r a v a t i o n c l a i m i s n o t fo u n d t o be com­
p e n s a b l e , CNA s h o u l d be found r e s p o n s i b l e f o r h i s "new i n j u r y " c l a i m . C l a i m a n t 
argues t h a t , because CNA r e s c i n d e d i t s c o m p e n s a b i l i t y d e n i a l a t h e a r i n g and sub­
s e q u e n t l y d e n i e d o n l y r e s p o n s i b i l i t y , CNA conceded t h a t c l a i m a n t ' s c o n d i t i o n was 
r e l a t e d t o h i s work a c t i v i t y w i t h CNA's i n s u r e d . C l a i m a n t argues t h a t t h e Ref­
e r e e s h o u l d n o t have u p h e l d a c o m p e n s a b i l i t y d e n i a l w h i c h had been r e s c i n d e d . 

We agree t h a t , because CNA r e s c i n d e d i t s c o m p e n s a b i l i t y d e n i a l , i t may n o t 
a s s e r t a c o m p e n s a b i l i t y defense on r e v i e w . See B e v e r l y R. T i l l e r v , 43 Van N a t t a 
2470 ( 1 9 9 1 ) ; John J. A l c a n t a r , 42 Van N a t t a 617 (1 9 9 0 ) . I n o t h e r words, CNA 
cannot c o n t e n d t h a t c l a i m a n t ' s c o n d i t i o n i s n o t w o r k - r e l a t e d . A c c o r d i n g l y , we 
agree w i t h c l a i m a n t t h a t t h e Referee s h o u l d n o t have u p h e l d t h e r e s c i n d e d d e n i a l 
o f c o m p e n s a b i l i t y . 

We do n o t agree, however, t h a t because CNA conceded c o m p e n s a b i l i t y and 
c l a i m a n t has n o t e s t a b l i s h e d h i s a g g r a v a t i o n c l a i m a g a i n s t SAIF, CNA i s automat­
i c a l l y r e s p o n s i b l e f o r c l a i m a n t ' s "new i n j u r y " c l a i m a g a i n s t i t s i n s u r e d . See 
e.g. D a v i d D. A l l e n , 43 Van N a t t a 2458 ( 1 9 9 1 ) ( U n t i l a ".307" o r d e r f o r m a l l y 
i s s u e s , c o m p e n s a b i l i t y remains a t i s s u e even though one i n s u r e r has i n d i c a t e d 
i t s c o n c e s s i o n t h a t t h e c l a i m i s compensable as t o some employer. [Emphasis 
s u p p l i e d ] ) . The f a c t t h a t one p o t e n t i a l l y r e s p o n s i b l e p a r t y has s t i p u l a t e d t h a t 
i t s d e n i a l i s s o l e l y one o f r e s p o n s i b i l i t y does n o t a l t e r t h e f a c t t h a t compens­
a b i l i t y remained i n i s s u e . Rodney L. Kosta, 43 Van N a t t a 180 ( 1 9 9 1 ) . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t t h e r e i s no m e d i c a l e v i d e n c e 
t h a t c l a i m a n t ' s two hours o f employment w i t h CNA's i n s u r e d caused any change i n 
c l a i m a n t ' s c o n d i t i o n . A c c o r d i n g l y , a l t h o u g h CNA conceded t h a t c l a i m a n t ' s c o n d i ­
t i o n was w o r k - r e l a t e d , we f i n d t h a t i t i s n o t r e l a t e d t o h i s employment w i t h 
CNA's i n s u r e d . We, t h e r e f o r e , a f f i r m t h e Referee's c o n c l u s i o n t h a t c l a i m a n t has 
n o t e s t a b l i s h e d a "new i n j u r y " as t o CNA. 

M e d i c a l s e r v i c e s 

We have co n c l u d e d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h e i t h e r a compens­
a b l e a g g r a v a t i o n c l a i m a g a i n s t SAIF o r a "new i n j u r y " a g a i n s t CNA. SAIF, how­
e v e r , remains r e s p o n s i b l e f o r c l a i m a n t ' s f u t u r e r e a s o n a b l e and n e c e s s a r y m e d i c a l 
s e r v i c e s r e s u l t i n g f r o m h i s compensable 1984 i n j u r y . 

i 

F i n a l l y , we n o t e t h a t t h e r e i s no b a s i s f o r an a t t o r n e y f e e award i n t h i s 
case. C l a i m a n t has n o t p r e v a i l e d on t h e i s s u e s o f a g g r a v a t i o n o r new i n j u r y . 
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Moreover, a l t h o u g h we agree t h a t SAIF remains r e s p o n s i b l e f o r c l a i m a n t ' s f u t u r e 
m e d i c a l s e r v i c e s r e s u l t i n g f r o m t h e compensable i n j u r y , o ur o r d e r has n o t s e t 
a s i d e a d e n i a l o f m e d i c a l s e r v i c e s nor has i t r e s u l t e d i n compensation awarded 
t o c l a i m a n t . See e.g. Lynn M. E l l i o t t , 42 Van N a t t a 23 ( 1 9 9 0 ) . A c c o r d i n g l y , no 
f e e under ORS 656.386(1) i s w a r r a n t e d i n t h i s case. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 12, 1991 i s a f f i r m e d i n p a r t and modi­
f i e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t u p h e l d t h e c o m p e n s a b i l ­
i t y p o r t i o n o f CNA I n s u r a n c e Companies' d e n i a l o f June 18, 1990, i s m o d i f i e d . 
The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT A. LUSK, Claimant 

WCB Case Nos. 88-10360, 88-10361 & 88-10362 
ORDER ON REMAND 

Benn e t t & Durham, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Roy W. M i l l e r ( S a i f ) , Defense A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Co u r t o f Appeals. BBC 
Brown B o v e r i v. Lusk, 108 Or App 623 (1991). The c o u r t r e v e r s e d o ur p r i o r 
o r d e r , R o b e r t A. Lusk, 42 Van N a t t a 1584 (199 0 ) , t h a t f o u n d BBC Brown B o v e r i 
(Aetna C a s u a l t y Company's i n s u r e d ) r e s p o n s i b l e f o r c l a i m a n t ' s h e a r i n g l o s s con­
d i t i o n f r o m June 23, 1986 t o November 15, 1987. I n r e a c h i n g t h i s c o n c l u s i o n , we 
had f o u n d t h a t c l a i m a n t was employed by BBC on June 23, 1986 and r e s p o n s i b l e f o r 
h i s h e a r i n g l o s s c o n d i t i o n u n t i l November 16, 1987, when t h e c o n d i t i o n worsened 
w h i l e c l a i m a n t was w o r k i n g f o r Combustion E n g i n e e r i n g (CNA I n s u r a n c e Company's 
i n s u r e d ) . Reasoning t h a t c l a i m a n t was not p e r f o r m i n g s e r v i c e s f o r r e m u n e r a t i o n 
w i t h BBC when h i s h e a r i n g l o s s was f i r s t d i s c o v e r e d , t h e c o u r t c o n c l u d e d t h a t 
c l a i m a n t was n o t a "worker" under ORS 656.005(27) (renumbered ORS 656.005(28)) 
and t h a t BBC c o u l d n o t have been an employer under ORS 656.005(13). H o l d i n g 
t h a t we e r r e d i n s e t t i n g a s i d e BBC's (Aetna's) d e n i a l , f i n d i n g BBC (Aetna) r e ­
s p o n s i b l e f o r c l a i m a n t ' s h e a r i n g l o s s c l a i m as o f June 23, 1986, and aw a r d i n g an 
a t t o r n e y f e e p a r t i a l l y p a y a b l e by BBC ( A e t n a ) , t h e c o u r t r e v e r s e d t h o s e p o r t i o n s 
o f o u r o r d e r . 

C o n t e n d i n g t h a t i t "never d e n i e d c l a i m a n t ' s r i g h t t o compensation [ a n d ] * 
* * t h e r e f e r e e d i d n o t make a d e t e r m i n a t i o n on t h a t i s s u e , " Combustion E n g i ­
n e e r i n g (CNA's i n s u r e d ) argued t h a t c l a i m a n t was n o t e n t i t l e d t o an a t t o r n e y f e e 
award under ORS 656 . 3 8 6 ( 1 ) . C i t i n g Jones v. OSCI, 108 Or App 230 ( 1 9 9 1 ) , t h e 
c o u r t has remanded t h a t p o r t i o n o f our o r d e r which a f f i r m e d t h e R e f e r e e ' s a t t o r ­
ney f e e award f o r r e c o n s i d e r a t i o n i n l i g h t o f ORS 656.386(1), as amended by Ore­
gon Laws 1991, c h a p t e r 312, s e c t i o n 1. 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e f o l l o w i n g supplementa­
t i o n . 

C l a i m a n t worked i n 1987 f o r Combustion E n g i n e e r i n g (CNA's i n s u r e d ) . He 
f i l e d h i s h e a r i n g l o s s c l a i m s w i t h h i s p o t e n t i a l l y r e s p o n s i b l e employers (BBC, 
Combustion E n g i n e e r i n g , and C l a r k Ullman Welding) i n a p p r o x i m a t e l y F e b r u a r y 
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1988. On A p r i l 13, 1988, an i n v e s t i g a t o r f o r CNA t o o k c l a i m a n t ' s s t a t e m e n t con­
c e r n i n g h i s h e a r i n g l o s s c l a i m . 

On June 20, 1988, c l a i m a n t ' s a t t o r n e y f i l e d h e a r i n g r e q u e s t s c o n c e r n i n g 
c l a i m a n t ' s h e a r i n g l o s s c l a i m s w i t h t h e SAIF C o r p o r a t i o n , Aetna, and CNA. The 
h e a r i n g r e q u e s t s r a i s e d t h e f o l l o w i n g i s s u e s : c o m p e n s a b i l i t y ; r e s p o n s i b i l i t y ; 
and p e n a l t i e s / a t t o r n e y f e e s a g a i n s t SAIF and CNA f o r l a t e d e n i a l s . 

On J u l y 18, 1988, CNA's co u n s e l responded t o c l a i m a n t ' s h e a r i n g r e q u e s t . 
CNA d e n i e d t h a t : (1) c l a i m a n t s u s t a i n e d a w o r k - r e l a t e d a c c i d e n t a l i n j u r y o r 
o c c u p a t i o n a l d i s e a s e ; (2) i t s i n s u r e d was r e s p o n s i b l e f o r t h e c l a i m ; and (3) 
c l a i m a n t was e n t i t l e d t o p e n a l t i e s and/or a t t o r n e y f e e s . 

A t h e a r i n g , t h e Referee i d e n t i f i e d t h e i s s u e s as t h e a p p r o p r i a t e n e s s o f 
Aetna's d e n i a l and CNA's "de f a c t o " d e n i a l . C l a i m a n t ' s a t t o r n e y n o t e d t h a t t h e 
i s s u e s had o r i g i n a l l y been b o t h c o m p e n s a b i l i t y and r e s p o n s i b i l i t y , b u t t h a t i t 
was c l a i m a n t ' s u n d e r s t a n d i n g t h a t o n l y t h e i s s u e o f r e s p o n s i b i l i t y was c u r r e n t l y 
u n r e s o l v e d . CNA's a t t o r n e y responded t h a t c l a i m a n t ' s h e a r i n g l o s s was compens­
a b l e , b u t t h a t r e s p o n s i b i l i t y f o r t h e c o n d i t i o n remained a t i s s u e . 

C l a i m a n t ' s a t t o r n e y was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m ­
a n t w i t h o u t a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

F i n d i n g t h a t b o t h Aetna and CNA were r e s p o n s i b l e f o r s p e c i f i c p e r i o d s o f 
c l a i m a n t ' s h e a r i n g l o s s c o n d i t i o n , t h e Referee concl u d e d t h a t b o t h c a r r i e r s were 
r e s p o n s i b l e f o r t h e c o n d i t i o n . The Referee f u r t h e r awarded a c a r r i e r - p a i d f e e 
o f $1,800, t o be p a i d i n eq u a l p o r t i o n s by t h e two c a r r i e r s . 

On Board r e v i e w , we a l s o found t h a t t h e c a r r i e r s were r e s p o n s i b l e f o r p a r ­
t i c u l a r p e r i o d s o f c l a i m a n t ' s h e a r i n g l o s s d i s a b i l i t y . I n a d d i t i o n , a f t e r con­
s i d e r i n g t h e r e l e v a n t f a c t o r s f o r d e t e r m i n i n g a r e a s o n a b l e a t t o r n e y f e e as s e t 
f o r t h i n OAR 438-15-010(6) (now s e c t i o n ( 4 ) ) , we found t h e R e f e r e e ' s $1,800 
a t t o r n e y f e e award, e q u a l l y shared by t h e two c a r r i e r s , t o be r e a s o n a b l e . 

C o n c l u d i n g t h a t Aetna's i n s u r e d c o u l d n o t have been an employer f o r 
c l a i m a n t , t h e c o u r t has h e l d t h a t Aetna i s n o t r e s p o n s i b l e f o r c l a i m a n t ' s hear­
i n g l o s s c l a i m . Consequently, t h e c o u r t has d e t e r m i n e d t h a t we e r r e d i n f i n d i n g 
Aetna p a r t i a l l y r e s p o n s i b l e f o r t h e c l a i m , as w e l l as f o r an a t t o r n e y f e e award. 

CNA a l s o f i l e d a c r o s s - p e t i t i o n f o r j u d i c i a l r e v i e w o f t h a t p o r t i o n o f our 
o r d e r w h i c h a f f i r m e d t h e Referee's c a r r i e r - p a i d a t t o r n e y f e e award. A s s e r t i n g 
t h a t i t "never d e n i e d c l a i m a n t ' s r i g h t t o compensation [ a n d ] * * * t h e r e f e r e e 
d i d n o t make a d e t e r m i n a t i o n on t h a t i s s u e , " CNA argued t h a t c l a i m a n t was n o t 
e n t i t l e d t o an a t t o r n e y f e e award under ORS 656.386(1). C i t i n g Jones v. OSCI, 
su p r a , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n o f t h e a t t o r n e y f e e i s s u e i n 
l i g h t o f ORS 65 6 . 3 8 6 ( 1 ) , as amended by Oregon Laws 1991, c h a p t e r 312, s e c t i o n 1. 

I n a l l cases i n v o l v i n g a c c i d e n t a l i n j u r i e s where a c l a i m a n t f i n a l l y p r e ­
v a i l s i n an ap p e a l t o t h e Court o f Appeals o r p e t i t i o n f o r r e v i e w t o t h e Supreme 
Co u r t f r o m an o r d e r o r d e c i s i o n d e n y i n g t h e c l a i m f o r compensation, t h e c o u r t 
s h a l l a l l o w a r e a s o n a b l e a t t o r n e y f e e t o t h e c l a i m a n t ' s a t t o r n e y . ORS 
65 6 . 3 8 6 ( 1 ) . I n such r e j e c t e d cases where t h e c l a i m a n t p r e v a i l s f i n a l l y i n a 
h e a r i n g b e f o r e t h e r e f e r e e o r i n a r e v i e w by t h e board i t s e l f , t h e n t h e r e f e r e e 
o r b o a r d s h a l l a l l o w a r e a s o n a b l e a t t o r n e y f e e . I d . 

E f f e c t i v e June 19, 1991, ORS 656.386(1) was amended t o f u r t h e r p r o v i d e 
t h a t " [ i ] f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation f o r a c l a i m a n t 
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and a h e a r i n g by t h e r e f e r e e i s n o t h e l d , a re a s o n a b l e a t t o r n e y f e e s h a l l be 
a l l o w e d . " Oregon Laws 1991, c h a p t e r 312, s e c t i o n 1. T h i s amendment a p p l i e s 
r e t r o a c t i v e l y t o cases i n which t h e o r d e r was n o t f i n a l on o r b e f o r e t h e e f f e c ­
t i v e d a t e o f t h e A c t . S e c t i o n 3. 

CNA contends t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e under ORS 
656.386(1) because CNA never d e n i e d c o m p e n s a b i l i t y o f c l a i m a n t ' s h e a r i n g l o s s 
c l a i m . We d i s a g r e e . 

A c l a i m i s d e n i e d "de f a c t o " a f t e r t h e e x p i r a t i o n o f t h e s t a t u t o r y p e r i o d 
w i t h i n w h i c h t o accept o r deny t h e c l a i m under ORS 656.262(6). See B a r r v. EBI 
Companies, 88 Or App 132, 134 (1 9 8 7 ) ; D o r i s J. Hornbeck. 43 Van N a t t a 2397 
( 1 9 9 1 ) . Here, i t i s n o t r e a d i l y apparent when CNA o r i t s i n s u r e d f i r s t r e c e i v e d 
n o t i c e o f c l a i m a n t ' s h e a r i n g l o s s c l a i m . However, a t a minimum, CNA had n o t i c e 
o f t h e c l a i m by A p r i l 13, 1988, when an i n v e s t i g a t o r on CNA's b e h a l f conducted 
an i n t e r v i e w w i t h c l a i m a n t c o n c e r n i n g h i s c l a i m . More t h a n 60 days l a t e r , on 
J u l y 18, 1988, c l a i m a n t ' s a t t o r n e y f i l e d a h e a r i n g r e q u e s t c o n c e r n i n g CNA, r a i s ­
i n g t h e i s s u e s o f c o m p e n s a b i l i t y , r e s p o n s i b i l i t y , p e n a l t i e s , and a t t o r n e y f e e s . 
Moreover, i n response t o t h e h e a r i n g r e q u e s t , CNA's co u n s e l d e n i e d c l a i m a n t ' s 
a s s e r t i o n s , i n c l u d i n g h i s c o n t e n t i o n t h a t h i s c l a i m a g a i n s t CNA was compensable. 
Under such c i r c u m s t a n c e s , we conclude t h a t CNA d e n i e d c o m p e n s a b i l i t y o f c l a i m ­
a n t ' s h e a r i n g l o s s c l a i m . 

C o n s i d e r i n g c l a i m a n t ' s a t t o r n e y ' s J u l y 1988 h e a r i n g r e q u e s t c o n c e r n i n g 
c l a i m a n t ' s c l a i m w i t h CNA, CNA's response t o t h e h e a r i n g r e q u e s t d i s p u t i n g com­
p e n s a b i l i t y , and CNA's couns e l ' s subsequent st a t e m e n t a t h e a r i n g t h a t i t was n o t 
c o n t e s t i n g c o m p e n s a b i l i t y o f t h e c l a i m , we conclude t h a t c l a i m a n t ' s a t t o r n e y was 
i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . Conse­
q u e n t l y , we h o l d t h a t c l a i m a n t i s e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e under 
amended ORS 65 6 . 3 8 6 ( 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(6) (now s e c t i o n 
( 4 ) ) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e a t t o r n e y f e e con­
c e r n i n g CNA's c o n c e s s i o n o f t h e c o m p e n s a b i l i t y i s s u e p r i o r t o h e a r i n g i s $1,200, 
t o be p a i d by CNA. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s 
a t t o r n e y ' s s t a t e m e n t o f s e r v i c e ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

I n a d d i t i o n , we have t a k e n i n t o c o n s i d e r a t i o n t h e c o u r t ' s h o l d i n g t h a t 
c l a i m a n t ' s h e a r i n g l o s s c l a i m w i t h BBC i s n o t compensable. C o n s e q u e n t l y , 
c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r any e f f o r t s d e v o t e d t o t h e BBC 
c l a i m . F i n a l l y , we n o t e t h a t c l a i m a n t ' s a t t o r n e y ' s s t a t e m e n t o f s e r v i c e was 
s u b m i t t e d November 17, 1988 (some two months a f t e r t h e h e a r i n g ) , w h i c h was 
s h o r t l y a f t e r a p o s t - h e a r i n g d e p o s i t i o n ( a t t e n d e d by c l a i m a n t ' s a t t o r n e y ) t h a t 
p e r t a i n e d t o t h e r e s p o n s i b i l i t y d i s p u t e . Inasmuch as c l a i m a n t ' s a t t o r n e y f e e i s 
f o r s e r v i c e s p e r t a i n i n g t o CNA's p r e - h e a r i n g c o n c e s s i o n o f c o m p e n s a b i l i t y , 
c l a i m a n t i s n o t e n t i t l e d t o a f e e f o r such p o s t - h e a r i n g s e r v i c e s . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we m o d i f y t h e Referee's a t t o r n e y f e e 
award as f o l l o w s . I n l i e u o f t h e Referee's $1,800 a t t o r n e y f e e award t o be p a i d 
by Aetna and CNA, c l a i m a n t ' s a t t o r n e y i s awarded $1,200, t o be p a i d by CNA I n ­
surance Company. CNA a l s o remains r e s p o n s i b l e f o r t h e Referee's $200 a t t o r n e y 
f e e award f o r a " l a t e d e n i a l . " 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT E. RIEGEL, Claimant 

WCB Case No. 90-21453 
ORDER ON RECONSIDERATION 

Ronald A. Fontana, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our 
Jan u a r y 30, 1992 o r d e r t h a t a f f i r m e d t h e Referee's d e t e r m i n a t i o n t h a t c l a i m a n t ' s 
a t t e n d i n g p h y s i c i a n , Dr. B r o o k h a r t , v e r i f i e d c l a i m a n t ' s i n a b i l i t y t o work due t o 
h i s w o r k - r e l a t e d c o n d i t i o n from August 29, 1990, t h r o u g h October 30, 1990. On 
r e c o n s i d e r a t i o n , t h e employer c h a l l e n g e s our o r d e r on two bases. F i r s t , t h e em­
p l o y e r renews i t s c o n t e n t i o n t h a t v e r i f i c a t i o n o f i n a b i l i t y t o work r e q u i r e s 
" o b j e c t i v e " m e d i c a l f i n d i n g s . F u r t h e r , i t contends t h a t because c l a i m a n t sub­
m i t t e d a m e n t a l s t r e s s c l a i m , t h e o p i n i o n s o f I n t e r n i s t Dr. B r o o k h a r t , "who i s 
q u a l i f i e d o n l y as a d e r m a t o l o g i s t , " cannot c o n s t i t u t e t h e o p i n i o n s o f t h e 
" a t t e n d i n g p h y s i c i a n " as r e q u i r e d by ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) . 

H a v i n g r e c e i v e d c l a i m a n t ' s r e p l y t o t h e employer's r e q u e s t f o r r e c o n s i d e r ­
a t i o n , we p r o c e e d t o our r e v i e w on r e c o n s i d e r a t i o n . 

A f t e r r e v i e w i n g c l a i m a n t ' s r e p l y and t h e employer's m o t i o n and memorandum 
i n s u p p o r t , we c o n c l u d e t h a t our January 30, 1992 Order on Review a d e q u a t e l y 
addresses t h e employer's c o n t e n t i o n t h a t v e r i f i c a t i o n o f i n a b i l i t y t o work r e ­
q u i r e s " o b j e c t i v e " m e d i c a l f i n d i n g s . 

On r e c o n s i d e r a t i o n , t h e employer now a s s e r t s t h a t because Dr. B r o o k h a r t i s 
an I n t e r n i s t s p e c i a l i z i n g i n dermatology, he does n o t q u a l i f y as an a t t e n d i n g 
p h y s i c i a n f o r c l a i m a n t ' s m e n t a l c o n d i t i o n and, t h e r e f o r e , no v e r i f i c a t i o n o f 
c l a i m a n t ' s i n a b i l i t y t o work was r e c e i v e d from an a t t e n d i n g p h y s i c i a n . We f i n d 
t h i s a n a l y s i s w i t h o u t m e r i t . Here, t h e employer r e p e a t e d l y w r o t e t o Dr. 
B r o o k h a r t and reminded him o f h i s d u t i e s as c l a i m a n t ' s a t t e n d i n g p h y s i c i a n t o 
a s s i s t i n f a c i l i t a t i n g r e p o r t s from c o n s u l t i n g m e n t a l h e a l t h c a r e p r o v i d e r s . A t 
h e a r i n g , t h e c l a i m s a d j u s t e r u n e q u i v o c a l l y t e s t i f i e d t h a t t h e employer c o n s i d ­
e r e d Dr. B r o o k h a r t t o be c l a i m a n t ' s a t t e n d i n g p h y s i c i a n f o r t h e t i m e p e r i o d a t 
i s s u e . Moreover, we n o t e t h a t t h e employer o b j e c t e d t o t h e a d m i s s i o n o f c h a r t 
n o t e s f r o m c l a i m a n t ' s p s y c h o l o g i s t / s p e c i a l i s t because he i s an o u t - o f - s t a t e non-
a t t e n d i n g p h y s i c i a n . 

More i m p o r t a n t l y , Oregon c o u r t s have h e l d t h a t a p h y s i c i a n i s n o t incompe­
t e n t t o r e n d e r a m e d i c a l o p i n i o n m e r ely because he i s n o t a s p e c i a l i s t i n t h e 
p a r t i c u l a r f i e l d i n v o l v e d i n t h e case. See B a r r e t t v. Coast Range Plywood, 294 
Or 641 (1983; Thomas v. L i b e r t y M u t u a l I n s u r a n c e , 73 Or App 128 ( 1 9 8 5 ) ; M o l l i e 
E. Barrow, 43 Van N a t t a 617 (19 9 1 ) . The f a c t t h a t Dr. B r o o k h a r t i s n o t a psy­
c h o l o g i s t o r p s y c h i a t r i s t has no e f f e c t on whether he i s q u a l i f i e d t o r e n d e r an 
o p i n i o n r e g a r d i n g c l a i m a n t ' s i n a b i l i t y t o work d u r i n g t h e t i m e p e r i o d a t i s s u e 
i n t h i s case. 

We have fo u n d no a u t h o r i t y t h a t h o l d s t h a t a p h y s i c i a n must be a p s y c h o l o ­
g i s t o r p s y c h i a t r i s t i n o r d e r t o serve as an a t t e n d i n g p h y s i c i a n f o r a c l a i m a n t 
w i t h a m e n t a l d i s o r d e r . On t h i s r e c o r d , we f i n d t h a t Dr. B r o o k h a r t i s c l a i m ­
a n t ' s a t t e n d i n g p h y s i c i a n . 

F i n a l l y , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed a t t o r n e y f e e , i n 
a d d i t i o n t o t h e a t t o r n e y f e e assessed by our January 30, 1992 o r d e r , f o r a d d i ­
t i o n a l s e r v i c e s r e l a t i n g t o t h e employer's r e q u e s t f o r r e c o n s i d e r a t i o n . See ORS 
6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun­
s e l ' s s e r v i c e s i n r e s p o n d i n g t o t h e employer's m o t i o n i s $200. I n r e a c h i n g t h i s 
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c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h o u r January 30, 1992 o r d e r . The p a r t i e s ' r i g h t s o f ap p e a l s h a l l r u n 
f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

Fe b r u a r y 26, 1992 C i t e as 44 Van N a t t a 337 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
TAMARA E. THOMPSON, Claimant 

WCB Case No. 90-14471 
ORDER ON REVIEW 

H o l l a n d e r & Lebenbaum, Claimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's p a r t i a l d e n i a l o f c l a i m a n t ' s e s o p h a g i t i s and s k e l e t a l c h e s t 
p a i n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g c o r ­
r e c t i o n . C l a i m a n t compensably i n j u r e d her back and neck on March 28, 1989, 
r a t h e r t h a n on March 28, 1990. 

I n a d d i t i o n , we supplement w i t h t h e f o l l o w i n g . I n October 1989, c l a i m a n t 
e n t e r e d an a l c o h o l r e c o v e r y program. She t o o k no drugs as a p a r t o f t h i s t r e a t ­
ment . 

C l a i m a n t f i l e d her r e q u e s t f o r h e a r i n g on J u l y 1 1 , 1990; t h e h e a r i n g was 
h e l d on November 30, 1990. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s compensable back and neck i n j u r y , which r e s u l t e d i n her use o f 
l a r g e doses o f p a i n r e l i e v e r , i s t h e major c o n t r i b u t i n g cause o f her consequen­
t i a l e s o p h a g i t i s and s k e l e t a l c h e s t p a i n . 

CONCLUSIONS OF LAW 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i ­
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g., 5 4 ( 3 ) . Moreover, a p p l i c a t i o n 
o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 (1 9 9 1 ) . A c c o r d i n g l y , we t o o anal y z e t h i s m a t t e r under t h e 
Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 

ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) p r o v i d e s , i n r e l e v a n t p a r t , t h a t " [ n ] o i n j u r y o r d i s ­
ease i s compensable as a consequence o f a compensable i n j u r y u n l e s s t h e 
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compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i ­
t i o n . " See J u l i e K. Gasperino, 43 Van N a t t a 1151 (1991) ( p r o v i d i n g t h a t a 
"consequence" n o r m a l l y r e l a t e s t o a c l a i m a n t ' s c o n d i t i o n w h i c h o c c u r s as a r e ­
s u l t o f t h e i n j u r i e s s u s t a i n e d i n an i n d u s t r i a l a c c i d e n t , as d i s t i n g u i s h e d from 
a c o n d i t i o n d i r e c t l y a r i s i n g from t h e i n d u s t r i a l a c c i d e n t i t s e l f ) . 

The i s s u e o f whether c l a i m a n t ' s e s o p h a g i t i s and s k e l e t a l c h e s t p a i n c o n d i ­
t i o n was caused i n major p a r t by her back and neck i n j u r y i s a complex m e d i c a l 
q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f 
t h i s i s s u e l a r g e l y t u r n s on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. 
Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s 
Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) , r e v den 300 Or 546 ( 1 9 8 6 ) . 

Only Drs. M i l l e r and R i c h a r d s address t h e i s s u e o f c a u s a t i o n , and b o t h 
a t t r i b u t e c l a i m a n t ' s e s o p h a g i t i s and s k e l e t a l c h e s t p a i n t o her i n g e s t i o n o f 
l a r g e q u a n t i t i e s o f i b u p r o f e n f o r r e l i e f o f back p a i n . A f t e r p e r f o r m i n g a com­
p l e t e e x a m i n a t i o n and r e v i e w o f c l a i m a n t ' s m e d i c a l h i s t o r y , Dr. R i c h a r d s con­
c l u d e s t h a t c l a i m a n t has g a s t r i t i s , p r o b a b l y r e l a t e d t o t h e m e d i c a t i o n s " b e i n g 
t a k e n f o r her m u s c u l a r problems." S i m i l a r l y , Dr. M i l l e r s t a t e s t h a t t h e 
" e x c l u s i v e " o r a " s u b s t a n t i a l c o n t r i b u t i n g " cause o f c l a i m a n t ' s esophageal symp­
toms i s her use o f i b u p r o f e n . 

The R e f e r e e f i r s t d i s c o u n t e d t h e o p i n i o n o f Dr. M i l l e r , c l a i m a n t ' s t r e a t ­
i n g p h y s i c i a n f o r t h e d e n i a l c o n d i t i o n s , as c o n t r a d i c t o r y . We do n o t agree. We 
f i n d Dr. M i l l e r ' s i n i t i a l response concerned a d i r e c t r e l a t i o n s h i p between 
c l a i m a n t ' s c o n s e q u e n t i a l c o n d i t i o n and work. Dr. M i l l e r c o r r e c t l y n o t e d no 
d i r e c t r e l a t i o n s h i p between t h e two. Here, however, t h e c a u s a l l i n k i s i n d i r e c t : 
i b u p r o f e n , r a t h e r t h a n c l a i m a n t ' s back and neck i n j u r y , caused her e s o p h a g i t i s 
and s k e l e t a l c h e s t p a i n . Thus, we f i n d no i n c o n s i s t e n c y between Dr. M i l l e r ' s 
r e p o r t s . 

The R e f e r e e f u r t h e r found n e i t h e r Dr. M i l l e r ' s nor Dr. R i c h a r d s ' o p i n i o n 
p e r s u a s i v e because n e i t h e r p h y s i c i a n d i s c u s s e s t h e e f f e c t o f c l a i m a n t ' s d r u g and 
a l c o h o l r e c o v e r y program on her e s o p h a g i t i s . However, b o t h d o c t o r s a r e aware o f 
c l a i m a n t ' s use o f a l c o h o l and e n t r a n c e i n t o an a l c o h o l r e c o v e r y program, b u t d i d 
n o t m e n t i o n i t as a cause o f her c o n d i t i o n . Moreover, t h e r e i s no e v i d e n c e , nor 
even s u g g e s t i o n i n t h i s r e c o r d from any m e d i c a l s o u r c e , t h a t c l a i m a n t ' s d r u g and 
a l c o h o l t r e a t m e n t program c o n t r i b u t e d t o her e s o p h a g i t i s and s k e l e t a l c h e s t 
p a i n . On t h e u n r e b u t t e d evidence i n t h i s r e c o r d , we d e c l i n e t o so s p e c u l a t e . 

I n summary, Dr. R i c h a r d s ' and Dr. M i l l e r ' s o p i n i o n s a t t r i b u t e c l a i m a n t ' s 
c o n d i t i o n t o her use o f i b u p r o f e n . See McClendon v. Nabisco Brands, 77 Or App 
412 (1986) ("magic words" n o t r e q u i r e d ) . No m e d i c a l o p i n i o n s a t t r i b u t e her con­
d i t i o n t o any o t h e r c a u s e ( s ) . Consequently, c l a i m a n t has c a r r i e d her b u r d e n , 
and e s t a b l i s h e d t h a t t h e compensable back and neck i n j u r y i s t h e m a j o r c o n t r i ­
b u t i n g cause o f her c o n s e q u e n t i a l e s o p h a g i t i s and s k e l e t a l c h e s t p a i n . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g on t h e 
c o m p e n s a b i l i t y i s s u e . ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h 
i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
assessed a t t o r n e y f e e f o r c l a i m a n t ' s counsel's s e r v i c e s a t h e a r i n g and on r e v i e w 
c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $2,400, t o be p a i d by t h e s e l f - i n s u r e d 
employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case as r e p r e s e n t e d by t h e h e a r i n g r e c o r d and a p p e l l a n t ' s b r i e f , 
t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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The R e f e r e e ' s o r d e r d a t e d December 7, 1990 i s r e v e r s e d . The s e l f - i n s u r e d 
e m ployer's d e n i a l i s s e t a s i d e , and t h e c l a i m i s remanded t o t h e employer f o r 
p r o c e s s i n g i n accordance w i t h t h e law. For h i s s e r v i c e s a t h e a r i n g and on r e ­
v i e w , c l a i m a n t ' s c o u n s e l i s awarded a rea s o n a b l e assessed f e e o f $2,400, p a y a b l e 
by t h e s e l f - i n s u r e d employer. 

F e b r u a r y 26, 1992 C i t e as 44 Van N a t t a 339 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROSE D. TUTTLE, Claimant 
WCB Case No. 91-04482 

ORDER ON REVIEW 
Ri c k W. R o l l , Claimant A t t o r n e y 

Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Knapp's o r d e r w h i c h : (1) 
fo u n d t h a t SAIF was p r e c l u d e d from d e n y i n g c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l con­
d i t i o n ; and (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
c l a i m . On r e v i e w , t h e i s s u e s a r e t h e r e s j u d i c a t a e f f e c t o f a p r i o r o r d e r w h i c h 
d i r e c t e d SAIF t o accept a c l a i m f o r d e p r e s s i o n and, i f SAIF i s n o t p r e c l u d e d by 
r e s - j u d i c a t a , c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
Res J u d i c a t a 

The R e f e r e e concl u d e d t h a t SAIF was p r e c l u d e d from d e n y i n g m e d i c a l s e r ­
v i c e s f o r c l a i m a n t ' s s c h i z o a f f e c t i v e d i s o r d e r because an e a r l i e r R e f e r e e ' s o r d e r 
f o u n d c l a i m a n t ' s " d e p r e s s i o n " t o be compensable. The Referee s p e c i f i c a l l y found 
t h a t t h e s c h i z o a f f e c t i v e d i s o r d e r was t h e p r i o r accepted c o n d i t i o n and t h a t t h e 
e v i d e n c e e s t a b l i s h e d t h a t c l a i m a n t ' s work s t r e s s was t h e major c o n t r i b u t i n g 
cause f o r t h e symptomatic i n c r e a s e i n t h e u n d e r l y i n g d i s o r d e r . 

We agree w i t h t h e Referee's a n a l y s i s t h a t a d e t e r m i n a t i o n o f whether r e s 
j u d i c a t a p r e c l u d e s SAIF from d e n y i n g c l a i m a n t ' s c u r r e n t c o n d i t i o n r e q u i r i n g med­
i c a l t r e a t m e n t depends on whether her c u r r e n t d i a g n o s i s o f s c h i z o a f f e c t i v e d i s ­
o r d e r r e f e r s t o her p r i o r accepted c o n d i t i o n o f b i p o l a r d e p r e s s i o n . I f t h e y a r e 
t h e same, t h e n i s s u e p r e c l u s i o n would a p p l y s i n c e t h e c o m p e n s a b i l i t y o f c l a i m ­
a n t ' s c o n d i t i o n was a c t u a l l y l i t i g a t e d i n t h e p r i o r 1985 o r d e r . See N o r t h 
Clackamas School D i s t . v. White, 305 Or 48, 53, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . I f 
t h e y a r e n o t t h e same, r e s j u d i c a t a would n o t p r e c l u d e l i t i g a t i o n o f t h e com­
p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t c o n d i t i o n . S p e c i f i c a l l y , i s s u e p r e c l u s i o n 
w o u ld n o t a p p l y s i n c e a p r i o r o r d e r would n o t have a c t u a l l y l i t i g a t e d t h e com­
p e n s a b i l i t y o f t h e s c h i z o a f f e c t i v e d i s o r d e r ; c l a i m p r e c l u s i o n w o uld n o t a p p l y 
s i n c e t h e f a c t u a l t r a n s a c t i o n a t i s s u e i n t h e p r i o r o r d e r d i d n o t co n c e r n t h o s e 
f a c t s r e l a t i n g t o c l a i m a n t ' s c u r r e n t c o n d i t i o n . See Drews v. EBI Companies, 310 
Or 134, 140 ( 1 9 9 0 ) . We t h e r e f o r e proceed t o r e v i e w t h e m e d i c a l e v i d e n c e . r e l a t ­
i n g t o c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f t h e 1985 o r d e r and her c u r r e n t c o n d i ­
t i o n . 
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C l a i m a n t f i r s t sought p s y c h i a t r i c t r e a t m e n t i n 1984. She s u b s e q u e n t l y 
f i l e d , and was d e n i e d , a c l a i m f o r "severe a n x i e t y r e a c t i o n . " (Ex. 2 ) . I n June 
1985, SAIF was o r d e r e d t o accept a c l a i m f o r " d e p r e s s i o n . " (Ex. 2C-5). The 
o r d e r was based l a r g e l y on t h e r e p o r t o f Dr. T a l l m a n , t r e a t i n g p s y c h i a t r i s t . 
T a l l m a n d i a g n o s e d " b i p o l a r d e p r e s s i o n " and s t a t e d t h a t i t s cause was " p a r t i a l l y 
g e n e t i c . " (Ex. 2B-2). Tallman f u r t h e r found, however, t h a t " t h e r e i s no doubt 
t h a t [ c l a i m a n t ' s ] s o c i a l and p r o f e s s i o n a l i n t e r a c t i o n s , her e n v i r o n m e n t t h a t i s , 
have c o n t r i b u t e d t o t h e a g g r a v a t i o n o f t h e c o n d i t i o n and c e r t a i n l y I t h i n k t h a t 
her j o b s i t u a t i o n * * * has d e f i n i t e l y a g g r a v a t e d her mood d i s o r d e r . " ( I d . ) 

I n September 1987, c l a i m a n t began t r e a t i n g w i t h Dr. E r k k i l a , p s y c h i a t r i s t . 
E r k k i l a d i a g n o s e d p o s t - t r a u m a t i c s t r e s s d i s o r d e r secondary t o a t r a u m a t i c c h i l d ­
hood and f u r t h e r a g g r a v a t e d by t h e j o b s t r e s s . (Ex. 3 - 3 ) . For t h e f i r s t t i m e , 
a s e p a r a t e u n d e r l y i n g s c h i z o a f f e c t i v e d i s o r d e r a l s o was n o t e d . ( I d . ) 

P u r s u a n t t o a June 1988 Referee's o r d e r , c l a i m a n t was awarded 65 p e r c e n t 
permanent p a r t i a l d i s a b i l i t y . I n t h e o p i n i o n p r o v i d i n g f o r t h i s award, t h e Ref­
e r e e n o t e d t h e v a r i o u s diagnoses made by Dr. E r k k i l a , s t a t i n g t h a t " o n l y t h e 
p o s t - t r a u m a t i c s t r e s s r e l a t e d t o c l a i m a n t ' s j o b l o s s i s compensable." (Ex. 6-
2 ) . That o r d e r was a f f i r m e d by t h e Board. (Ex. 9 ) . 

I n 1989, c l a i m a n t began t r e a t i n g w i t h Dr. S a t t e r w h i t e , Ph.D. He agreed 
w i t h Dr. E r k k i l a t h a t c l a i m a n t s u f f e r e d from p o s t - t r a u m a t i c s t r e s s r e s u l t i n g 
f r o m j o b s t r e s s and j o b l o s s . (Ex. 1 1 ) . He d e s c r i b e d her symptoms as "abnormal 
a n x i e t y r e a c t i o n s t o s i t u a t i o n s which d i r e c t l y and m e t a p h o r i c a l l y r e l a t e back t o 
o r i g i n a l j o b s t r e s s and j o b l o s s . " ( I d . ) 

C l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n i s Dr. Stevens, p s y c h i a t r i s t . He 
d i a g n o s e d c l a i m a n t as s u f f e r i n g from s c h i z o a f f e c t i v e d i s o r d e r . (Ex. 1 6 ) . More­
o v e r , Stevens r e p o r t s t h a t "one can w i t h c e r t a i n t y say t h a t [ c l a i m a n t ] does n o t 
s u f f e r f r o m p o s t - t r a u m a t i c s t r e s s d i s o r d e r . " (Ex. 2 2 - 2 ) . 

T h i s o p i n i o n was r e i t e r a t e d by Dr. B i n d e r , Ph.D., and Dr. T u r c o , p s y c h i a ­
t r i s t , b o t h o f whom conducted independent m e d i c a l e x a m i n a t i o n s . Dr. B i n d e r 
agreed w i t h t h e d i a g n o s i s o f s c h i z o a f f e c t i v e d i s o r d e r , s t a t i n g t h a t " [ n ] o doubt 
t h e o n - t h e - j o b s t r e s s o r s i n 1983-1984 made her symptomatology worse t e m p o r a r i l y . 
Now, however, she i s d e a l i n g w i t h t h e e f f e c t s o f a c h r o n i c p s y c h i a t r i c i l l n e s s 
w h i c h b e a r s no resemblance t o a Post Traumatic S t r e s s D i s o r d e r . A d i a g n o s i s o f 
Post T r a u m a t i c S t r e s s D i s o r d e r seems e n t i r e l y i n a p p r o p r i a t e . " (Ex. 1 7 - 7 ) . Dr. 
Turco a l s o f o u n d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was b i o l o g i c a l and g e n e t i c i n 
n a t u r e , and n o t w o r k - r e l a t e d . (Ex. 18-5). 

The o n l y e v i d e n c e a d d r e s s i n g whether t h e s c h i z o a f f e c t i v e d i s o r d e r r e f e r s 
t o t h e same c o n d i t i o n as b i p o l a r d e p r e s s i o n i s from Dr. Stevens, who s t a t e s t h a t 
Dr. T a l l m a n ' s r e c o r d s " i n d i c a t e t h a t i n f a c t s c h i z o a f f e c t i v e d i s o r d e r may have 
been t h e most a p p r o p r i a t e d i a g n o s i s f o r t h e c o n d i t i o n t h a t he was d e s c r i b i n g . " 
(Ex. 2 2 - 1 ) . Given t h e l a c k o f c o n v i c t i o n o f t h i s s t a t e m e n t , we a r e e s s e n t i a l l y 
f a c e d w i t h t h e d i f f i c u l t t a s k o f d e t e r m i n i n g whether one p s y c h i a t r i s t ' s 1984 
d i a g n o s i s o f " b i p o l a r d e p r e s s i o n " r e f e r s t o t h e same c o n d i t i o n as a n o t h e r psy­
c h i a t r i s t ' s 1990 d i a g n o s i s o f " s c h i z o a f f e c t i v e d i s o r d e r . " T h i s d e t e r m i n a t i o n i s 
made a l l t h e more d i f f i c u l t g i v e n t h a t c l a i m a n t from t h e o u t s e t has been d i a g ­
nosed as s u f f e r i n g f r o m a p r e e x i s t i n g p s y c h i a t r i c c o n d i t i o n , as w e l l as subse­
q u e n t l y d i a g n o s e d w i t h a m u l t i t u d e o f c o n d i t i o n s , i n c l u d i n g p o s t - t r a u m a t i c 
s t r e s s syndrome, a l c o h o l dependence, an o r g a n i c b r a i n syndrome, and s c h i z o a f f e c ­
t i v e d i s o r d e r . 

A f t e r c o n s i d e r i n g t h e p h y s i c i a n s ' r e p o r t s and p r i o r R e f e r e e o r d e r s , we a r e 
persuaded t h a t c l a i m a n t ' s c o n d i t i o n , which was deemed compensable i n 1985, i s 
n o t t h e same c o n d i t i o n f o r which she i s c u r r e n t l y b e i n g t r e a t e d . To b e g i n , 
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c l a i m a n t ' s symptoms a r e d i f f e r e n t now from what she p r e s e n t e d a t t h e t i m e o f t h e 
1985 o r d e r . That o r d e r n o t e d symptoms o f nausea, d i z z i n e s s , and d i a r r h e a , as 
w e l l as n i g h t sweats, t r e m u l o u s n e s s , e x t r e m i t y p a i n s , and n i g h t m a r e s . (Ex. 2C-
3- 4 ) . Dr. Stevens has n o t e d none o f th o s e symptoms, i n s t e a d d e s c r i b i n g c l a i m a n t 
as h a v i n g a u d i t o r y h a l l u c i n a t i o n s , t h o u g h t d i s o r g a n i z a t i o n , (Ex. 1 4 - 6 ) , and mood 
i n s t a b i l i t y , (Ex. 1 6 ) . 

Moreover, a l l o f c l a i m a n t ' s p r i o r t r e a t i n g p h y s i c i a n s f o c u s e d t h e i r t r e a t ­
ment a t l e a s t i n p a r t on her work e x p e r i e n c e ; a l l t h e p h y s i c i a n s a t t r i b u t e d a t 
l e a s t some o f c l a i m a n t ' s symptoms t o her work e x p e r i e n c e and t h e i r t r e a t m e n t i n 
p a r t was t o a l l e v i a t e c l a i m a n t ' s s t r e s s r e l a t i n g t o her j o b . Dr. Stevens, on 
t h e o t h e r hand, has n o t shown t h a t h i s t r e a t m e n t i n any way r e l a t e s t o 
c l a i m a n t ' s e x p e r i e n c e i n her j o b . To t h e c o n t r a r y , Stevens' r e p o r t s i n d i c a t e 
t h a t he has n o t even d i s c u s s e d t h e j o b e x p e r i e n c e w i t h c l a i m a n t , s i n c e he s t a t e s 
t h a t , " [ h ] a v i n g o n l y t h e newspaper accounts and l e t t e r s a s s o c i a t e d w i t h t h e 
e p i s o d e s u r r o u n d i n g [ c l a i m a n t ' s ] d i f f i c u l t i e s i n t h a t work s i t u a t i o n , o b v i o u s l y 
t h e r e a r e many t h i n g s I cannot say about t h a t s i t u a t i o n [ . ] " (Ex. 2 2 - 2 ) . 

We a l s o n o t e t h a t Dr. Bi n d e r and Dr. Turco, b o t h o f whom examined c l a i m a n t 
i n March 1991, f o u n d t h a t , a l t h o u g h j o b s t r e s s t e m p o r a r i l y caused some symptoma­
t o l o g y , t h o s e s t r e s s o r s had l o n g ago d i s s i p a t e d and her c o n d i t i o n c o u l d no 
l o n g e r be a t t r i b u t e d t o her work e x p e r i e n c e . 

I n v i e w o f t h e p a u c i t y o f m e d i c a l evidence showing t h a t c l a i m a n t ' s c o n d i ­
t i o n i n 1985 i s t h e same as her c u r r e n t c o n d i t i o n , as w e l l as t h e d i f f e r e n c e i n 
symptoms and f o c u s o f t r e a t m e n t , we conclude t h a t t h e c o n d i t i o n c u r r e n t l y b e i n g 
t r e a t e d i s d i f f e r e n t from t h a t p r e v i o u s l y o r d e r e d t o be ac c e p t e d . 

We a l s o a r e c o n v i n c e d t h a t t h e 1988 Referee's o r d e r p r o v i d i n g f o r a perma­
nent p a r t i a l d i s a b i l i t y award does n o t p r e c l u d e l i t i g a t i o n c o n c e r n i n g t h e com­
p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t c o n d i t i o n . A l t h o u g h t h e o r d e r d i d n o t d i r e c t ­
l y r e l a t e t o c o m p e n s a b i l i t y , t h e Referee was r e q u i r e d t o d e t e r m i n e w h i c h o f 
c l a i m a n t ' s c o n d i t i o n s was compensable i n o r d e r t o r a t e unscheduled d i s a b i l i t y . 
I n making t h i s d e t e r m i n a t i o n , t h e Referee e x p r e s s l y found o n l y t h e p o s t ­
t r a u m a t i c s t r e s s syndrome t o be compensable. We t h e r e f o r e p r o c e e d t o address 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s s c h i z o a f f e c t i v e d i s o r d e r . 

C o m p e n s a b i l i t y 

C l a i m a n t ' s s c h i z o a f f e c t i v e d i s o r d e r a l l e g e d l y e i t h e r r e s u l t e d as a conse­
quence o f her compensable s t r e s s c l a i m or has combined w i t h her compensable 
c l a i m . Under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , "no i n j u r y o r d i s e a s e i s compensable as a 
consequence o f a compensable i n j u r y u n l e s s t h e compensable i n j u r y i s t h e major 
c o n t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n . " I n J u l i e K. Ga s p e r i n o , 43 
Van N a t t a 1151, 1153 ( 1 9 9 1 ) , we h e l d t h a t t h e "major c o n t r i b u t i n g cause" s t a n ­
d a r d r e q u i r e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) a p p l i e s t o " s e c o n d a r i l y c o n s e q u e n t i a l con­
d i t i o n s " w h i l e t h e " m a t e r i a l c o n t r i b u t i n g cause" s t a n d a r d remains t o p r o v e 
" p r i m a r i l y c o n s e q u e n t i a l c o n d i t i o n s . " 

S i m i l a r l y , under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , " i f a compensable i n j u r y combines 
w i t h a p r e e x i s t i n g d i s e a s e o r c o n d i t i o n t o cause o r p r o l o n g d i s a b i l i t y o r a need 
f o r t r e a t m e n t , t h e r e s u l t a n t c o n d i t i o n i s compensable o n l y t o t h e e x t e n t t h e 
compensable i n j u r y i s and remains t h e major c o n t r i b u t i n g cause o f t h e d i s a b i l i t y 
o r need f o r t r e a t m e n t . " 

The m e d i c a l e v i d e n c e c o n c e r n i n g t h e cause o f c l a i m a n t ' s d i s o r d e r c o n s i s t s 
o f a r e p o r t f r o m Dr. Stevens. He concedes t h a t " s c h i z o a f f e c t i v e d i s o r d e r has a 
g e n e t i c component, and g i v e n [ c l a i m a n t ' s ] f a m i l y h i s t o r y , i t i s h i g h l y l i k e l y 
t h a t she has a g e n e t i c v u l n e r a b i l i t y t o t h i s d i s o r d e r . However, i t i s n o t 
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r e a s o n a b l e t o c o n c l u d e t h a t t h i s i s t h e s o l e cause o f her d i s o r d e r . " (Ex. 22-
1 ) . Stevens goes on t o s t a t e t h a t , " g i v e n t h e absence o f e v i d e n c e f o r t h e 
p r esence o f t h a t d i s o r d e r p r i o r t o t h a t i n t e n s e work s t r e s s , g i v e n r e c e n t 
e v i d e n c e about t h e i n t e r a c t i o n o f b i o l o g i c a l and e n v i r o n m e n t a l f a c t o r s i n t h e 
p r e c i p i t a t i o n o f b o t h mood and s c h i z o p h r e n i c d i s o r d e r s , i n my o p i n i o n i t i s 
r e a s o n a b l e t o co n c l u d e t h a t her d i s o r d e r , a l t h o u g h c h r o n i c i n n a t u r e , was i n 
f a c t p r e c i p i t a t e d by t h e work s t r e s s . " ( I d . a t 2 ) . 

We f i n d Stevens' o p i n i o n t o be un p e r s u a s i v e . Stevens d i d n o t b e g i n t r e a t ­
i n g c l a i m a n t u n t i l December 1989, f i v e y e ars a f t e r c l a i m a n t was f i r e d f r o m her 
j o b . By c o n t r a s t , Dr. E r k k i l a , who began t r e a t i n g c l a i m a n t n e a r l y t h r e e y e a r s 
e a r l i e r (Ex. 1 3 ) , diagnosed an u n d e r l y i n g s c h i z o a f f e c t i v e d i s o r d e r w h i c h r e n ­
d e r e d c l a i m a n t more v u l n e r a b l e t o work s t r e s s . Moreover, Stevens e x h i b i t s l i t ­
t l e knowledge o f c l a i m a n t ' s work e x p e r i e n c e ; as s t a t e d above, t h e r e i s l i t t l e 
e v i d e n c e t h a t Stevens' t r e a t m e n t r e l a t e s t o t h e j o b and Stevens s t a t e s t h a t h i s 
knowledge c o n c e r n i n g t h e j o b i s based on l e t t e r s and newspaper a c c o u n t s . 

F u r t h e r m o r e , t h e r e m a i n i n g m e d i c a l evidence s u p p o r t s t h e c o n c l u s i o n t h a t 
c l a i m a n t ' s s c h i z o a f f e c t i v e c o n d i t i o n i s g e n e t i c a l l y caused. T h i s o p i n i o n was 
s t a t e d by Dr. E r k k i l a , as w e l l as Dr. Binder and Dr. Turco. Dr. Stevens a l s o 
r e c o g n i z e s t h e g e n e t i c f a c t o r , a l t h o u g h he makes no a t t e m p t t o q u a n t i f y i t s im­
p a c t i n r e l a t i o n t o e n v i r o n m e n t a l f a c t o r s . 

I n s h o r t , whether ana l y z e d as a c o n s e q u e n t i a l c o n d i t i o n o r as a p r e e x i s t ­
i n g c o n d i t i o n c o m b i n i n g w i t h her compensable c l a i m , we f i n d t h e e v i d e n c e i n s u f ­
f i c i e n t t o pr o v e t h a t c l a i m a n t ' s s c h i z o a f f e c t i v e d i s o r d e r i s compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 30, 1991 i s r e v e r s e d . The SAIF Corpora­
t i o n ' s d e n i a l i s r e i n s t a t e d and uph e l d . The Referee's assessed f e e award o f 
$1,750 t o c l a i m a n t ' s a t t o r n e y i s r e v e r s e d . 

F e b r u a r y 27, 1992 ; C i t e as 44 Van N a t t a 342 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN V. BISCHOF, Claimant 

WCB Case No. 90-10882 
ORDER OF ABATEMENT 

S e l l e r s & Jacobs, Claimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our February 14, 1992 Order on Review. 
The s e l f - i n s u r e d employer has f i l e d a response t o c l a i m a n t ' s m o t i o n . I n o r d e r 
t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above-noted Board o r d e r i s 
aba t e d and w i t h d r a w n . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
SHARON M. BREWER, Claimant 

WCB Case No. 90-02266 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee K i n s l e y ' s o r d e r t h a t : 
(1) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a r i g h t 
s h o u l d e r c o n d i t i o n f r o m 5 p e r c e n t (16 d e g r e e s ) , as awarded by D e t e r m i n a t i o n 
Order, t o 14 p e r c e n t (44.8 d e g r e e s ) ; (2) i n c r e a s e d c l a i m a n t ' s s c h e d u l e d perma­
n e n t d i s a b i l i t y award f o r her r i g h t arm c o n d i t i o n from 9 p e r c e n t (13.5 d e g r e e s ) , 
as awarded by D e t e r m i n a t i o n Order, t o 41 p e r c e n t (78.72 d e g r e e s ) ; and (3) i n ­
cr e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award f o r her l e f t arm c o n d i ­
t i o n f r o m 5 p e r c e n t (7.5 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 38 p e r ­
c e n t (72.96 d e g r e e s ) . On r e v i e w , t h e issue, i s e x t e n t o f unscheduled and sched­
u l e d permanent d i s a b i l i t y . We m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

• CONCLUSIONS OF LAW AND OPINION 

Unscheduled permanent d i s a b i l i t y 

The employer does n o t c o n t e s t t h e Referee's a s s i g n e d v a l u e s f o r age, edu­
c a t i o n , s k i l l , t r a i n i n g and a d a p t a b i l i t y . We agree w i t h t h e Referee's a s s i g n e d 
v a l u e s and adopt her c o n c l u s i o n s and o p i n i o n i n t h a t r e g a r d . A c c o r d i n g l y , on 
r e v i e w , we address o n l y t h e i s s u e o f impairment. 

The employer contends t h a t t h e Referee s h o u l d n o t have awarded a v a l u e o f 
5 p e r c e n t f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f t h e s h o u l d e r . The 
employer contends t h a t , a l t h o u g h Dr. Steele, checked a box s t a t i n g t h a t c l a i m a n t 
c o u l d " o c c a s i o n a l l y " r e a c h above s h o u l d e r l e v e l , such a r e p o r t does n o t e s t a b ­
l i s h a c h r o n i c c o n d i t i o n . The employer notes t h a t Dr. S t e e l e ' s c l o s i n g exam 
fo u n d t h a t c l a i m a n t s u f f e r e d l i m i t a t i o n s o n l y i n her hands and arms. 

We agree w i t h t h e employer's c o n t e n t i o n t h a t , i n i t s e l f , Dr. S t e e l e ' s 
"check-the-box" r e s t r i c t i o n o f c l a i m a n t ' s l i f t i n g above s h o u l d e r l e v e l t o "occa­
s i o n a l l y " does n o t e s t a b l i s h t h a t c l a i m a n t has a c h r o n i c s h o u l d e r c o n d i t i o n 
l i m i t i n g r e p e t i t i v e use. T h i s i s p a r t i c u l a r l y t r u e g i v e n t h e f a c t t h a t Dr. 
S t e e l e ' s n a r r a t i v e r e p o r t accompanying t h e p h y s i c a l c a p a c i t i e s e v a l u a t i o n n o t e s 
no s h o u l d e r c o m p l a i n t s o r l i m i t a t i o n s . A c c o r d i n g l y , we r e v e r s e t h e Refe r e e ' s 
award o f 5 p e r c e n t f o r a c h r o n i c r i g h t s h o u l d e r c o n d i t i o n . C l a i m a n t ' s t o t a l im­
p a i r m e n t v a l u e f o r t h e s h o u l d e r , t h e r e f o r e , i s 5. Former OAR 436-35-330(14). 

C l a i m a n t ' s age v a l u e , 0, i s added t o her e d u c a t i o n v a l u e , 4, f o r a sum o f 
4. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1, t h e p r o d ­
u c t i s 4. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 5, t h e r e ­
s u l t i s 9 p e r c e n t unscheduled permanent d i s a b i l i t y . Former OAR 436-35-280(7). 
C l a i m a n t ' s unscheduled permanent d i s a b i l i t y under t h e s t a n d a r d s i s , t h e r e f o r e , 9 
p e r c e n t . 
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Sharon M. Brewer, 44 Van N a t t a 343 (1992) 

We agree t h a t t h e Referee c o r r e c t l y d e f e r r e d t o t h e o p i n i o n o f Dr. S t e e l e , 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , on t h e i s s u e o f c a u s a t i o n o f c l a i m a n t ' s Raynaud's 
phenomenon and we adopt t h e Referee's r e a s o n i n g on t h a t i s s u e . We a l s o adopt 
t h e R e f e r e e ' s a s s i g n e d impairment v a l u e s o f 35 f o r each arm f o r c l a i m a n t ' s 
Raynaud's phenomenon c o n d i t i o n . Former OAR 4 3 6 - 3 5 - 1 1 0 ( 6 ) ( c ) . 

F i n a l l y , t h e employer contends t h a t t h e Referee e r r e d i n a s s i g n i n g a 5 
p e r c e n t i m p a i r m e n t v a l u e f o r decreased s e n s a t i o n over t h e s c a r on c l a i m a n t ' s 
r i g h t palm. Former OAR 436-35-110(1)(e) p r o v i d e s t h a t " [ c ] o m p l e t e l o s s o f sen­
s a t i o n i n t h e e n t i r e palm i s r a t e d a t 50 p e r c e n t o f t h e hand." The employer a r ­
gues t h a t c l a i m a n t s u f f e r s o n l y some l o s s o f s e n s a t i o n i n p a r t o f her palm, 
r a t h e r t h a n c o m p l e t e l o s s o f s e n s a t i o n i n her e n t i r e palm. C l a i m a n t contends 
t h a t t h e r u l e s h o u l d be i n t e r p r e t e d t o p r o v i d e f o r a maximum award o f 50 p e r c e n t 
when t h e l o s s i s c o m p l e t e ; however, when t h e l o s s i s l e s s t h a n c o m p l e t e , a pro-^ 
p o r t i o n a l award s h o u l d be made. 

We agree w i t h c l a i m a n t . The a p p l i c a b l e " s t a n d a r d s " e x p r e s s l y p r o v i d e 
t h a t , where a maximum v a l u e i s g i v e n f o r a complete l o s s o f use o r f u n c t i o n , a 
p e r c e n t a g e o f t h a t f i g u r e s h a l l be g i v e n f o r l e s s t h a n complete l o s s . Former 
OAR 43 6 - 3 5 - 0 1 0 ( 4 ) . A c c o r d i n g l y , we agree w i t h t h e Referee's i n t e r p r e t a t i o n o f 
t h e r u l e and h e r p r o p o r t i o n a l award o f 5 p e r c e n t l o s s o f t h e hand, w h i c h i s con­
v e r t e d t o 4 p e r c e n t l o s s o f t h e arm. Former OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( e ) and f o r m e r 
4 3 6 - 3 5 - 0 9 0 ( 1 ) . 

C l a i m a n t ' s t o t a l scheduled award o f 41 p e r c e n t permanent p a r t i a l d i s a b i l ­
i t y f o r h e r r i g h t arm and 38 p e r c e n t permanent p a r t i a l d i s a b i l i t y f o r her l e f t 
arm i s a f f i r m e d . 

Because t h e employer r e q u e s t e d t h e r e d u c t i o n o f c l a i m a n t ' s s c h e d u l e d p e r ­
manent d i s a b i l i t y award as g r a n t e d by t h e Referee, and we have a f f i r m e d t h a t 
p o r t i o n o f t h e Referee's o r d e r , c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y 
f e e p u r s u a n t t o ORS 656.382(2). See Kordon v. Mercer I n d u s t r i e s , 308 Or 290 
( 1 9 8 9 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y ­
i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e i s s u e o f e x t e n t o f s c h e d u l e d 
d i s a b i l i t y i s $800, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e , t h e c o m p l e x i t y o f 
t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 6, 1991, as amended by t h e May 8, 1991 
o r d e r , i s m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . I n l i e u o f t h e R e f e r e e ' s award 
and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order award o f 5 p e r c e n t (16 degrees) un­
s c h e d u l e d permanent d i s a b i l i t y f o r her r i g h t s h o u l d e r , c l a i m a n t i s awarded 4 
p e r c e n t (12.8 degrees) unscheduled permanent d i s a b i l i t y , g i v i n g her a t o t a l un­
s c h e d u l e d permanent d i s a b i l i t y award f o r t h e r i g h t s h o u l d e r o f 9 p e r c e n t (28.8 
d e g r e e s ) . The Referee's a t t o r n e y f e e award i s a c c o r d i n g l y m o d i f i e d . The r e ­
mainder o f t h e Referee's o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e i s s u e o f e x t e n t o f scheduled permanent d i s a b i l i t y , c l a i m a n t ' s c o u n s e l i s 
awarded a r e a s o n a b l e assessed f e e o f $800, t o be p a i d by t h e s e l f - i n s u r e d 
e mployer. 
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I n t h e M a t t e r o f t h e Compensation o f 
DEBBIE L. BROWN, Claimant 
WCB Case No. 88-19187 

ORDER ON REMAND 
Malagon, e t a l . , Claimant A t t o r n e y s 

H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals. 
Brown v. Gold Beach D a i r y Queen, 109 Or App 499 (1 9 9 1 ) . The c o u r t has r e v e r s e d 
o u r p r i o r o r d e r w h i c h had a f f i r m e d a Referee's o r d e r t h a t a f f i r m e d a De t e r m i n a ­
t i o n Order a w a r d i n g no a d d i t i o n a l scheduled permanent d i s a b i l i t y f o r c l a i m a n t ' s 
l e f t knee beyond her p r i o r awards t o t a l l i n g 30 p e r c e n t (45 d e g r e e s ) . I n r e a c h ­
i n g o u r c o n c l u s i o n , we found t h a t c l a i m a n t was e n t i t l e d t o an award o f 10 p e r ­
c e n t d i s a b i l i t y f o r d i s a b l i n g p a i n . Combining t h i s 10 p e r c e n t d i s a b i l i t y w i t h 
c l a i m a n t ' s 1.7 p e r c e n t d i s a b i l i t y f o r reduced range o f m o t i o n , we reasoned t h a t 
c l a i m a n t , had n o t e s t a b l i s h e d by c l e a r and c o n v i n c i n g e v i d e n c e t h a t she had l o s t 
more t h a n t h e 30 p e r c e n t use and f u n c t i o n o f her l e f t knee r e c o g n i z e d by her 
p r i o r awards. On a p p e a l , t h e p a r t i e s agreed t h a t our o r d e r d i d n o t p r o v i d e an 
o r d e r e d s e t o f f i n d i n g s and a reasoned e x p l a n a t i o n o f why c l a i m a n t ' s d i s a b l i n g 
p a i n causes o n l y a 10 p e r c e n t l o s s o f use and f u n c t i o n . F i n d i n g n o t h i n g i n our 
o r d e r t h a t w o u l d j u s t i f y our f a i l u r e t o p r o v i d e such an e x p l a n a t i o n , t h e c o u r t 
remanded f o r r e c o n s i d e r a t i o n . 

On r e c o n s i d e r a t i o n , we adhere t o and r e p u b l i s h our p r i o r o r d e r w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s l e f t knee c l a i m was reopened i n March 1988. I n A p r i l 1988, she 
underwent an a r t h r o s c o p y by Dr. Freudenberg, o r t h o p e d i s t . Freudenberg a l s o p e r ­
formed a p a t e l l a r shave, a screw removal, and a l a t e r a l and r e t i n a c u l a r r e l e a s e . 

I n J u l y 1988, Dr. B a r t o n , c h i r o p r a c t o r , e s t i m a t e d c l a i m a n t t o t a l i m p a i r ­
ment t o be i n t h e range o f 15 t o 20 p e r c e n t . B a r t o n a t t r i b u t e d t h i s i m p a i r m e n t 
t o p a i n , c r e p i t u s , and weakness. Dr. Freudenberg c o n c u r r e d w i t h Dr. B a r t o n ' s 
f i n d i n g s . 

C l a i m a n t was l a s t examined by Dr. Freudenberg i n September 1988. 
Freudenberg p r e s c r i b e d a p a t e l l a knee brace and scheduled a "re-check" examina­
t i o n i n one month. No p a i n m e d i c a t i o n was p r e s c r i b e d . C l a i m a n t d i d n o t r e t u r n 
f o r a r e - e x a m i n a t i o n . 

C l a i m a n t e x p e r i e n c e s l e f t knee p a i n " j u s t a l l over b a s i c a l l y , m o s t l y on 
t h e s i d e . " T h i s p a i n i n c r e a s e s w i t h her a c t i v i t y and l i m i t s her a b i l i t y t o p e r ­
f o r m h o u s e h o l d and work d u t i e s . She a l s o e x p e r i e n c e s s w e l l i n g and g r a t i n g . 
C l a i m a n t does n o t t a k e p a i n m e d i c a t i o n . 

Under f o r m e r OAR 436-35-010(2), d i s a b l i n g p a i n can r e s u l t i n l o s s o f use 
o r f u n c t i o n and an impairment v a l u e may be awarded, even t h o u g h t h e s t a n d a r d s do 
n o t p r o v i d e f o r a v a l u e range f o r impairment a t t r i b u t a b l e t o d i s a b l i n g p a i n . 
H a r r i s o n v. T a y l o r Lumber & T r e a t i n g , I n c . , I l l Or App 325 ( 1 9 9 2 ) , c i t i n g D a n i e l 
M. A l i r e , 41 Van N a t t a 752, 757 (1989). F u r t h e r m o r e , e i t h e r p a r t y may e s t a b l i s h 
t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e 
degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d by t h e c l a i m a n t i s more o r l e s s 
t h a n t h a t i n d i c a t e d by t h e " s t a n d a r d s . " Former ORS 656 . 2 8 3 ( 7 ) ; 6 5 6 . 2 9 5 ( 5 ) . To 
be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d 
f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l General C o n t r a c t o r , I n c . v. Tandy Corp., 
303 Or 390, 402 ( 1 9 8 7 ) . 

Here, t h e m e d i c a l and l a y evidence e s t a b l i s h e s t h a t c l a i m a n t s u f f e r s d i s ­
a b l i n g p a i n as a r e s u l t o f her 1984 compensable i n j u r y and subsequent s u r g e r i e s . 
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A f t e r r e v i e w i n g t h i s r e c o r d , we are persuaded t h a t c l a i m a n t ' s p a i n does n o t ex­
ceed a maximum o f 20 p e r c e n t impairment. I n r e a c h i n g t h i s d e c i s i o n , we r e l y on 
t h e f i n d i n g s and c o n c l u s i o n s o f Dr. B a r t o n , as c o n c u r r e d i n by Dr. Freudenberg, 
c l a i m a n t ' s t r e a t i n g surgeon. C l a i m a n t ' s t e s t i m o n y d e m o n s t r a t e s t h a t h er p a i n 
has l i m i t e d t h e use and f u n c t i o n o f her l e f t knee. N e v e r t h e l e s s , d e s p i t e h er 
p a i n c o m p l a i n t s , we n o t e t h a t c l a i m a n t n e i t h e r r e t u r n e d t o Dr. Freudenberg f o r 
r e - e x a m i n a t i o n as p r e v i o u s l y d i r e c t e d nor has she t a k e n p a i n m e d i c a t i o n . 

When c l a i m a n t ' s d i s a b l i n g p a i n v a l u e (20) i s combined w i t h her reduc e d 
range o f m o t i o n v a l u e ( 1 . 7 ) , t h e t o t a l i s 22 p e r c e n t . See fo r m e r OAR 436-35-
2 4 0 ( 5 ) . C o n s e q u e n t l y , c l a i m a n t ' s scheduled permanent d i s a b i l i t y award under t h e 
" s t a n d a r d s " i s 22 p e r c e n t . Inasmuch as c l a i m a n t has p r e v i o u s l y r e c e i v e d 30 p e r ­
c e n t s c h e d u l e d permanent d i s a b i l i t y f o r her l e f t knee, she i s n o t e n t i t l e d t o an 
a d d i t i o n a l award under t h e " s t a n d a r d s " as a r e s u l t o f t h i s most r e c e n t c l o s u r e 
o f h er c l a i m . Ronald R. Buddenberq, 43 Van N a t t a 434 ( 1 9 9 1 ) ; Gary A. Koch, 42 
Van N a t t a 2777 ( 1 9 9 0 ) . 

As n o t e d above, c l a i m a n t may e s t a b l i s h t h a t t h e r e c o r d , as a whole, con­
s t i t u t e s c l e a r and c o n v i n c i n g evidence t h a t her permanent p a r t i a l d i s a b i l i t y ex­
ceeds t h e 30 p e r c e n t scheduled award t h a t she has been p r e v i o u s l y g r a n t e d . 
Based on t h e c o n c l u s i o n s and r e a s o n i n g d i s c u s s e d e a r l i e r , t h i s r e c o r d does n o t 
e s t a b l i s h t h a t i t i s " h i g h l y p r o b a b l e " t h a t c l a i m a n t ' s s c h e d u l e d permanent d i s ­
a b i l i t y award exceeds her p r e v i o u s l y g r a n t e d 30 p e r c e n t award. C o n s e q u e n t l y , we 
ar e n o t persuaded t h a t c l a i m a n t has proven by c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
she has s u f f e r e d a l o s s o f use o r f u n c t i o n o f t h e l e f t knee i n excess o f t h e 30 
p e r c e n t s c h e d u l e d permanent d i s a b i l i t y award t h a t she has been p r e v i o u s l y 
g r a n t e d . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we a f f i r m t h e Referee's o r d e r d a t e d May 
3, 1989. X 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DENNIS C. BUSH, Claimant 
WCB Case No. 90-19369 

ORDER ON RECONSIDERATION 
Schouboe & F u r n i s s , Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n o f our January 28, 1992 Order on Re­
view . On F e b r u a r y 14, 1992, we abated our o r d e r t o a l l o w c l a i m a n t an o p p o r t u ­
n i t y t o res p o n d . C l a i m a n t ' s response has been r e c e i v e d . 

The i n s u r e r contends t h a t we e r r e d i n c a l c u l a t i n g t h e v a l u e s f o r c l a i m ­
a n t ' s i m p a i r m e n t , a d a p t a b i l i t y and s k i l l s . The i n s u r e r ' s arguments r e g a r d i n g 
t h e i m p a i r m e n t and a d a p t a b i l i t y v a l u e s were a d e q u a t e l y addressed i n o u r i n i t i a l 
Order on Review. T h e r e f o r e , on r e c o n s i d e r a t i o n we address t h e i n s u r e r ' s a r g u ­
ments o n l y w i t h r e g a r d t o t h e s k i l l v a l u e . 

I n o ur i n i t i a l o r d e r , we found t h a t t h e h i g h e s t SVP l e v e l d e m o n s t r a t e d by 
c l a i m a n t f o r t h e t e n - y e a r p e r i o d p r e c e d i n g t h e h e a r i n g was an SVP v a l u e o f 4 f o r 
a t r u c k d r i v e r , f l a t b e d (DOT 905.663-014). The i n s u r e r argues t h a t c l a i m a n t 
worked as a s h i p p i n g and r e c e i v i n g c l e r k (DOT 222.387-050) f r o m 1982 t h r o u g h 
1984. (Ex. 1 8 - 3 ) . Thus, t h e i n s u r e r argues, c l a i m a n t ' s h i g h e s t SVP v a l u e was 
5, r e s u l t i n g i n an ag e / e d u c a t i o n component o f 2. 
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The r e c o r d does n o t i n d i c a t e t h a t c l a i m a n t has worked as a s h i p p i n g and 
r e c e i v i n g c l e r k . I n s t e a d , t h e r e c o r d i n d i c a t e s t h a t c l a i m a n t worked i n 
" s h i p p i n g and r e c e i v i n g " and as a " s h i p p i n g and r e c e i v i n g / l a b o r e r . " (Exs. 1, 
18-3).. The DOT d e s c r i b e s a s h i p p i n g and r e c e i v i n g c l e r k as a c l e r i c a l j o b . 
However, t h e r e c o r d does n o t e s t a b l i s h t h a t any o f c l a i m a n t ' s work i n t h e s h i p ­
p i n g and r e c e i v i n g p o s i t i o n s i n v o l v e d c l e r i c a l work. I n s t e a d , we f i n d t h a t t h e 
j o b o f m a t e r i a l h a n d l e r (DOT 929.687-030) most c l o s e l y d e s c r i b e s t h o s e p o s i ­
t i o n s . (Exs. 1, 18, T r . 1 3 ) . M a t e r i a l h a n d l e r has an SVP v a l u e o f 3. There­
f o r e , we adhere t o our f i n d i n g t h a t t h e SVP v a l u e o f 4 f o r c l a i m a n t ' s j o b as 
t r u c k d r i v e r , f l a t b e d r e p r e s e n t s t h e h i g h e s t SVP l e v e l d e m o n s t r a t e d by c l a i m a n t 
f o r t h e t e n y e a r p e r i o d p r e c e d i n g t h e h e a r i n g . 

F i n a l l y , c l a i m a n t ' s counsel i s e n t i t l e d t o an assessed a t t o r n e y f e e , i n 
a d d i t i o n t o t h e a t t o r n e y f e e assessed by our January 28, 1992 o r d e r , f o r a d d i ­
t i o n a l e f f o r t s on Board r e v i e w c o n c e r n i n g t h e i n s u r e r ' s r e q u e s t f o r r e c o n s i d e r a ­
t i o n . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s i n r e s p o n d i n g t o t h e i n s u r e r ' s m o t i o n i s $200. I n r e a c h i n g t h i s c o n c l u ­
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e s and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . A c c o r d i n g l y , c l a i m a n t ' s c o u n s e l i s awarded an 
a d d i t i o n a l assessed f e e o f $200, t o be p a i d by t h e i n s u r e r . 

A c c o r d i n g l y , o ur January 28, 1992 Order on Review as supplemented h e r e i n , 
i s r e p u b l i s h e d i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n fr o m 
t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

Fe b r u a r y 27, 1992 C i t e as 44 Van N a t t a 347 (1992) 

I n t h e M a t t e r o f t h e Compensation 
LETICIA T. DURAN, Claimant 

WCB Case No. 90-13868 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Spangler's o r d e r t h a t a f f i r m e d a De­
t e r m i n a t i o n Order w h i c h awarded no scheduled permanent d i s a b i l i t y f o r a r i g h t 
l e g (knee) i n j u r y . On r e v i e w , c l a i m a n t p r e s e n t s a d d i t i o n a l e v i d e n c e . We t r e a t 
such as a r e q u e s t f o r remand. See Judy A. B r i t t o n , 37 Van N a t t a 1262 ( 1 9 8 5 ) . 
The i s s u e s on r e v i e w a r e remand and e x t e n t o f scheduled permanent p a r t i a l d i s ­
a b i l i t y . We deny t h e r e q u e s t f o r remand and m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
Remand 

W i t h her b r i e f , c l a i m a n t has s u b m i t t e d a r e p o r t d a t e d May 17, 1991, f r o m 
Dr. Hunt, e x a m i n i n g o r t h o p e d i s t , and r e q u e s t s t h a t t h e r e p o r t be e n t e r e d i n t o 
t h e r e c o r d . I n t h e a l t e r n a t i v e , c l a i m a n t r e q u e s t s t h a t t h i s case be remanded 
f o r c o n s i d e r a t i o n o f t h i s a d d i t i o n a l evidence. We deny c l a i m a n t ' s r e q u e s t . 
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We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
6 5 6 . 2 9 5 ( 5 ) . Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) . To m e r i t r e ­
mand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be c l e a r l y shown t h a t 
m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e hear­
i n g . Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) ; B e r n a r d L. Osborn, 37 Or 
App 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 152 ( 1 9 8 6 ) . 

We f i n d t h a t t h e r e c o r d i s n o t i n s u f f i c i e n t l y d e veloped w i t h o u t t h e r e p o r t 
s u b m i t t e d by c l a i m a n t on r e v i e w . The r e c o r d i n c l u d e s two r e p o r t s f r o m Dr. 
S t e e l e , t r e a t i n g o r t h o p e d i s t , which d e t a i l t h e e x t e n t o f c l a i m a n t ' s permanent 
d i s a b i l i t y . F u r t h e r e v i d e n c e on e x t e n t o f d i s a b i l i t y would be c u m u l a t i v e . Fur­
t h e r m o r e , t h e document c l a i m a n t submits addresses her c o n d i t i o n a l m o s t two 
months a f t e r h e a r i n g . T h e r e f o r e , t h i s document i s n o t m a t e r i a l l y r e l e v a n t t o 
t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y a t t h e t i m e o f h e a r i n g . See Gettman v. 
SAIF, 289 Or 609 ( 1 9 8 0 ) . A c c o r d i n g l y , we conclude t h a t t h e r e c o r d has n o t been 
i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e veloped and deny c l a i m ­
a n t ' s m o t i o n t o remand t h i s case f o r admission o f f u r t h e r e v i d e n c e . Mark A. 
O s t e r m i l l e r , 42 Van N a t t a 2873 (1990). 

E x t e n t o f Scheduled Permanent P a r t i a l D i s a b i l i t y 

The R e f e r e e a f f i r m e d t h e D e t e r m i n a t i o n Order w h i c h awarded no s c h e d u l e d 
permanent d i s a b i l i t y f o r c l a i m a n t ' s r i g h t l e g (knee) i n j u r y . We m o d i f y . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l ­
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l ­
i t y . OAR 438-10-010; WCD Admin. Order 1-1989. 

C l a i m a n t argues t h a t a t r o p h y and knee i n s t a b i l i t y n o t e d i n a November 1989 
r e p o r t f r o m Dr. S t e e l e e n t i t l e her t o an impairment v a l u e f r o m 15 t o 20 p e r c e n t . 
We d i s a g r e e . T h i s r e p o r t r e l a t e d t o c l a i m a n t ' s c o n d i t i o n w e l l b e f o r e she became 
m e d i c a l l y s t a t i o n a r y on May 5, 1990. These p r e - m e d i c a l l y s t a t i o n a r y f i n d i n g s 
a r e n o t r a t a b l e . 

R e l y i n g on an A p r i l 5, 1990 r e p o r t from Dr. S t e e l e , c l a i m a n t argues t h a t 
she i s e n t i t l e d t o 4 p e r c e n t impairment f o r t h e l o s s o f f l e x i o n i n h e r r i g h t 
knee. (Ex. 2 1 ) . We d i s a g r e e . We d e t e r m i n e d i s a b i l i t y a t t h e t i m e o f t h e h e a r ­
i n g . Gettman v. SAIF, supra. I n a February 26, 1991 e x a m i n a t i o n , l e s s t h a n a 
month b e f o r e t h e h e a r i n g d a t e , Dr. S t e e l e n o t e d t h a t c l a i m a n t had a f u l l range 
o f m o t i o n i n her r i g h t knee. (Ex. 12A-5). Thus, c l a i m a n t i s n o t e n t i t l e d t o 
any i m p a i r m e n t v a l u e f o r l o s s o f range o f m o t i o n . 

F i n a l l y , c l a i m a n t argues t h a t she i s e n t i t l e d t o 5 p e r c e n t i m p a i r m e n t f o r 
a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f her r i g h t knee. We a gree. Dr. 
S t e e l e o p i n e d t h a t c l a i m a n t was permanently l i m i t e d i n her a b i l i t y t o squat and 
bend. (Exs. 12A-5, 12A-6). T h i s o p i n i o n i s u n r e b u t t e d . Dr. S t e e l e ' s r e p o r t s 
as a whole r e l a t e t h i s l i m i t a t i o n t o c l a i m a n t ' s r i g h t knee i n j u r y . 

The r e c o r d i n d i c a t e s t h a t c l a i m a n t p r e s e n t e d h y s t e r i c a l - t y p e symptoms d u r ­
i n g h e r e x a m i n a t i o n by t h e Western M e d i c a l C o n s u l t a n t s and d u r i n g her i n i t i a l 
e x a m i n a t i o n by Dr. S t e e l e . However, t h e r e i s no p e r s u a s i v e e v i d e n c e t h a t Dr. 
S t e e l e ' s o p i n i o n r e l a t i n g t o c l a i m a n t ' s l o s s o f r e p e t i t i v e use i s n o t a c c u r a t e 
because o f t h e s e h y s t e r i c a l - t y p e symptoms. (Exs. 15, 19-1, 2 0 ) . A c c o r d i n g l y , 
we f i n d t h a t c l a i m a n t has proven e n t i t l e m e n t t o an award o f 5 p e r c e n t s c h e d u l e d 
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permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t knee. Former OAR 
436-3 5 - 0 1 0 ( 7 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 17, 1991 i s m o d i f i e d . C l a i m a n t i s awarded 
5 p e r c e n t (7.5 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f use o r f u n c ­
t i o n o f t h e r i g h t l e g ( k n e e ) . T h i s r e p r e s e n t s her t o t a l award t o d a t e . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d 
by t h i s o r d e r , n o t t o exceed $3,800. The i n s u r e r i s a u t h o r i z e d t o o f f s e t i t s 
$3,569.59 overpayment o f temporary t o t a l d i s a b i l i t y b e n e f i t s a g a i n s t t h i s award 
and f u t u r e awards, i f any, o f permanent d i s a b i l i t y . The rema i n d e r o f t h e o r d e r 
i s a f f i r m e d . 

F e b r u a r y 27, 1992 C i t e as 44 Van N a t t a 349 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DOTTY C. FOWLER, Claimant 
WCB Case No. 91-15570 

ORDER OF DISMISSAL (REMANDING) 
S c o t t M. McNutt, Claimant A t t o r n e y 
Foss, e t a l . , Defense A t t o r n e y s 

The i n s u r e r has r e q u e s t e d and c l a i m a n t has c r o s s - r e q u e s t e d Board r e v i e w o f 
Ref e r e e L i v e s l e y ' s F e b r u a r y 11, 1992 "Order Denying M o t i o n . " We have r e v i e w e d 
t h e r e q u e s t t o d e t e r m i n e whether we have a u t h o r i t y t o c o n s i d e r t h i s m a t t e r . Be­
cause we c o n c l u d e t h a t t h e Referee's o r d e r i s n o t a f i n a l o r d e r , we d i s m i s s t h e 
r e q u e s t f o r r e v i e w . 

FINDINGS OF FACT 

I n October 1991, c l a i m a n t r e q u e s t e d a h e a r i n g . C l a i m a n t r a i s e d t h e f o l ­
l o w i n g i s s u e s : (1) premature c l a i m c l o s u r e ; (2) a g g r a v a t i o n ; and (3) unsched­
u l e d permanent d i s a b i l i t y r e s u l t i n g from an A p r i l 6, 1991 R e c o n s i d e r a t i o n Order. 

A h e a r i n g was scheduled f o r January 23, 1992. At t h e t i m e o f h e a r i n g , t h e 
i n s u r e r moved f o r d i s m i s s a l o f c l a i m a n t ' s r e q u e s t f o r h e a r i n g c o n c e r n i n g t h e ex­
t e n t o f permanent d i s a b i l i t y r e s u l t i n g from t h e low back and a g g r a v a t i o n f o r 
t h a t c o n d i t i o n . The i n s u r e r contended t h a t t h e Referee l a c k e d j u r i s d i c t i o n t o 
c o n s i d e r t h o s e i s s u e s because a D e t e r m i n a t i o n Order g r a n t i n g permanent d i s a b i l ­
i t y f o r t h e low back was v o i d s i n c e t h e i n s u r e r had never a c c e p t e d t h e c o n d i ­
t i o n . 

On F e b r u a r y 1 1 , 1992, t h e Referee i s s u e d an "Order Denying M o t i o n . " The 
Ref e r e e d e n i e d t h e i n s u r e r ' s m o t i o n t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 
F u r t h e r m o r e , t h e Referee d i r e c t e d t h a t t h e i s s u e s " r a i s e d by c l a i m a n t ' s October 
25, 1991, r e q u e s t f o r h e a r i n g s h a l l be r e s c h e d u l e d f o r h e a r i n g i n Coos Bay, 
Oregon, b e f o r e t h e n e x t a v a i l a b l e r e f e r e e . " 

FINDINGS OF ULTIMATE FACT 

The R e f e r e e ' s February 11, 1992 "Order Denying M o t i o n " d i d n o t f i n a l l y 
deny o r a l l o w t h e c l a i m , nor d i d i t f i x t h e amount o f c l a i m a n t ' s compensation. 

CONCLUSIONS OF LAW 

A f i n a l o r d e r i s one which disposes o f a c l a i m so t h a t no f u r t h e r a c t i o n 
i s r e q u i r e d . P r i c e v. SAIF, 296 Or 311, 315 (1984). A d e c i s i o n w h i c h n e i t h e r 
d e n i e s t h e c l a i m , nor a l l o w s i t and f i x e s t h e amount o f compensation, i s n o t an 
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a p p e a l a b l e f i n a l o r d e r . Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; Mendenhall 
v. SAIF, 16 Or App 136, 139 (19 7 4 ) . 

Here, t h e Referee's February 11, 1992 o r d e r n e i t h e r f i n a l l y d i s p o s e d o f , 
nor a l l o w e d , t h e c l a i m . Moreover, t h e o r d e r d i d n o t f i x t h e amount o f c l a i m ­
a n t ' s compensation. Ra t h e r , t h e o r d e r was i n t e r i m i n n a t u r e i n t h a t i t ad­
dr e s s e d a p r o c e d u r a l i s s u e ( t h e i n s u r e r ' s m o t i o n t o d i s m i s s ) . F u r t h e r m o r e , upon 
d e n i a l o f t h a t m o t i o n , t h e Referee d i r e c t e d t h a t c l a i m a n t ' s h e a r i n g r e q u e s t be 
r e s c h e d u l e d f o r a f u t u r e d a t e . A t t h i s r e s c h e d u l e d h e a r i n g , e v i d e n c e c o n c e r n i n g 
t h e i s s u e s r a i s e d by c l a i m a n t ' s h e a r i n g r e q u e s t w i l l be p r e s e n t e d . 

C o n s e q u e n t l y , as a r e s u l t o f t h e Referee's d e c i s i o n r e g a r d i n g t h e i n s u r ­
e r ' s p r o c e d u r a l m o t i o n , f u r t h e r p r o c e e d i n g s w i l l be r e q u i r e d t o d e t e r m i n e c l a i m ­
a n t ' s e n t i t l e m e n t t o , and/or t h e amount o f , compensation. Such a p r o c e d u r e i s 
i n k e e p i n g w i t h t h e Board's i n t e r e s t i n a v o i d i n g piecemeal r e v i e w o f m u l t i p l e 
i s s u e s a r i s i n g i n a s i n g l e case. M a r i a M a r t i n e z , 40 Van N a t t a 57 ( 1 9 8 8 ) . 

Inasmuch as f u r t h e r a c t i o n b e f o r e t h e Hearings D i v i s i o n i s r e q u i r e d as a 
r e s u l t o f t h e Referee's o r d e r , we conclude t h a t i t i s n o t a f i n a l o r d e r . P r i c e 
v. SAIF, s u p r a ; Lindamood v. SAIF, supra. T h e r e f o r e , we l a c k j u r i s d i c t i o n t o 
c o n s i d e r t h e i n s u r e r ' s r e q u e s t and c l a i m a n t ' s c r o s s - r e q u e s t f o r Board r e v i e w . 

A c c o r d i n g l y , t h i s case i s r e t u r n e d t o t h e P r e s i d i n g R e f e r e e f o r f u r t h e r 
a c t i o n c o n s i s t e n t w i t h t h i s o r d e r and t h e Referee's F e b r u a r y 1 1 , 1992 "Order 
Denying M o t i o n . " I n o t h e r words, t o re s c h e d u l e a h e a r i n g c o n c e r n i n g t h e m a t t e r s 
r a i s e d by c l a i m a n t ' s h e a r i n g r e q u e s t . 

I T I S SO ORDERED. 

Fe b r u a r y 27, 1992 C i t e as 44 Van N a t t a 350 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
BILLY J . KING, Claimant 

WCB Case Nos. 91-01635 & 90-20356 
ORDER ON REVIEW 

Bl a c k , e t a l . , Claimant A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s 

Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e H a r r i ' s 
o r d e r t h a t : (1) s e t a s i d e SAIF's d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a 
low back c o n d i t i o n ; and (2) u p h e l d Fireman's Fund I n s u r a n c e Company's d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t compensably i n j u r e d h i s low back i n 1986 w h i l e w o r k i n g as a 
choker s e t t e r f o r Fireman's i n s u r e d . I n 1987, he underwent s u r g e r y f o r a cen­
t r a l L5-S1 h e r n i a t e d n u c l e u s p u l p o s u s . A J u l y 1988 D e t e r m i n a t i o n o r d e r awarded 
9 p e r c e n t u n scheduled permanent d i s a b i l i t y . T h i s award was a f f i r m e d by a 
September 1988 Referee's o r d e r . 

The R e f e r e e i n t h a t case found c l a i m a n t n o t c r e d i b l e because c l a i m a n t was 
n o t f o r t h r i g h t i n r e s p o n d i n g t o q u e s t i o n s r e g a r d i n g h i s " o f f - t h e - j o b a c t i v i ­
t i e s . " (Ex. 1 8 ) . F u r t h e r m o r e , t h e e a r l i e r Referee n o t e d t h a t , a f t e r v i e w i n g a 
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v i d e o t a p e o f c l a i m a n t w a t e r s k i i n g on September 3, 4 and 5, 1988, Dr. G r a n t , 
who was c l a i m a n t ' s t r e a t i n g p h y s i c i a n t h e n , concluded t h a t t h e r e was a "severe 
d i s c r e p a n c y " between c l a i m a n t ' s h i g h l e v e l o f p h y s i c a l a c t i v i t y e v i d e n c e d i n t h e 
w a t e r s k i i n g v i d e o and t h e back p a i n and d i s c o m f o r t c l a i m a n t had p r e v i o u s l y r e ­
p o r t e d t o him. (Ex. 19 and 2 0 ) . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e low back c o m p l a i n t s . I n 1989, c l a i m a n t 
began w o r k i n g f o r SAIF's i n s u r e d as an i n s u l a t i o n i n s t a l l e r . H i s j o b i n v o l v e d 
r e p e t i t i v e l i f t i n g , c l i m b i n g , t w i s t i n g and bending. 

D u r i n g t h e summer o f 1990, c l a i m a n t l i f t e d w e i g h t s t h r e e t o f o u r t i m e s a 
week. ( T r . 3 9 - 4 1 ) . He a l s o went water s k i i n g "a l o t . " ( T r . 4 5 ) . 

I n t h e l a t e r p a r t o f t h a t summer, c l a i m a n t began e x p e r i e n c i n g s e vere p a i n 
i n h i s low back. On October 12, 1990, he sought t r e a t m e n t f o r t h e f i r s t t i m e 
f r o m Dr. Webb, a neurosurgeon. C l a i m a n t ' s r e p o r t e d h i s t o r y o f h i s back c o n d i ­
t i o n d i d n o t i n c l u d e h i s w e i g h t l i f t i n g and water s k i i n g a c t i v i t i e s . (See Exs. 
24, 29, 33 and 3 4 ) . T e s t s r e v e a l e d a m i l d b u l g i n g o f t h e L5-S1 d i s c . (Ex. 2 5 ) . 

Dr. Webb r e f e r r e d c l a i m a n t t o Dr. Campagna, a l s o a ne u r o s u r g e o n , who s u r ­
g i c a l l y removed a l a r g e e x t r u d e d d i s c fragment from c l a i m a n t ' s back a t t h e L5-S1 
l e v e l . (Ex. 4 0 ) . , I n a d d i t i o n t o d e s c r i b i n g h i s work a c t i v i t i e s as an i n s u l a ­
t i o n i n s t a l l e r , c l a i m a n t t o l d Campagna t h a t on October 1 1 , 1990 he was l i f t i n g 
i n s u l a t i o n a t work and was h i t i n t h e back by an i n s u l a t i o n b a l l . (Ex. 3 5 ) . 
Cl a i m a n t d i d n o t t e l l Dr. Campagna about h i s w e i g h t l i f t i n g and w a t e r s k i i n g 
a c t i v i t i e s . (See Exs. 38-42, 47 and 4 8 ) . 

CONCLUSIONS OF LAW AND OPINION 

We n o t e a t t h e o u t s e t t h a t c l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s m a t t e r 
a f t e r May 1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , 
we a p p l y t h e 1990 amendments t o t h e wo r k e r s ' compensation law. Or Laws 1990 
( S p e c i a l S e s s i o n ) , ch. 2, s e c t i o n 54; see I d a M. Walker, 43 Van N a t t a 1402 
( 1 9 9 1 ) . 

A t h e a r i n g , c l a i m a n t advanced two t h e o r i e s o f c o m p e n s a b i l i t y . He a l l e g e d 
t h a t h i s back c o n d i t i o n was e i t h e r t h e r e s u l t o f b e i n g h i t i n t h e back by an i n ­
s u l a t i o n b a l l on October 1 1 , 1990 w h i l e w o r k i n g f o r SAIF's i n s u r e d o r caused by 
h i s work a c t i v i t i e s f o r t h a t employer. The Referee c o n c l u d e d t h a t c l a i m a n t ' s 
back c o n d i t i o n was compensable because h i s work a c t i v i t i e s as an i n s u l a t i o n i n ­
s t a l l e r were t h e major c o n t r i b u t i n g cause o f h i s c u r r e n t d i s a b i l i t y and need f o r 
s u r g e r y . 

On r e v i e w , SAIF contends t h a t c l a i m a n t ' s c o n d i t i o n i s n o t compensable be­
cause h i s w e i g h t l i f t i n g and water s k i i n g a c t i v i t i e s were t h e m a j o r c o n t r i b u t i n g 
cause o f h i s c u r r e n t back c o n d i t i o n . We conclude t h a t c l a i m a n t has f a i l e d t o 
p r o v e t h a t h i s work a c t i v i t i e s f o r SAIF's i n s u r e d were t h e major c o n t r i b u t i n g 
cause o f h i s back c o n d i t i o n and need f o r s u r g e r y . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s o c c u p a t i o n a l i n j u r y c l a i m under 
ORS 656.802, c l a i m a n t must prove t h a t h i s work a c t i v i t i e s were t h e m a j o r con­
t r i b u t i n g cause o f h i s low back c o n d i t i o n o r i t s w o r s e n i n g . Aetna C a s u a l t y Co. 
v. Aschbacher, 107 Or App 494 (1991). I n l i g h t o f c l a i m a n t ' s p r i o r s u r g e r y and 
s i m i l a r low back c o m p l a i n t s , we f i n d t h a t t h e c a u s a t i o n i s s u e i s a complex medi­
c a l q u e s t i o n r e q u i r i n g f o r i t s r e s o l u t i o n e x p e r t m e d i c a l e v i d e n c e . See U r i s v. 
Compensation Department, 247 Or 420 (19 6 7 ) ; Kassahn v. P u b l i s h e r ' s Paper Co., 76 
Or App 105 ( 1 9 8 5 ) . 
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The R e f e r e e fo u n d t h a t c l a i m a n t ' s t e s t i m o n y was " e v a s i v e " and "argument­
a t i v e . " N e v e r t h e l e s s , he concluded t h a t c l a i m a n t ' s c o n d i t i o n was caused by h i s 
work a c t i v i t i e s , r e l y i n g on t h e t e s t i m o n y o f L o r e l Hahn and on t h e e x p e r t medi­
c a l o p i n i o n s o f Dr. Webb, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , and Dr. Campagna, 
c l a i m a n t ' s t r e a t i n g surgeon. SAIF argues on r e v i e w t h a t t h e R e f e r e e e r r e d i n 
f i n d i n g Hahn was a c r e d i b l e w i t n e s s because she was b i a s e d and t e s t i f i e d as she 
d i d because she was a f r a i d o f c l a i m a n t . We need n o t address t h a t argument be­
cause, even assuming t h a t Hahn was c r e d i b l e , her t e s t i m o n y i n d i c a t e s t h a t she., 
d i d n o t know about c l a i m a n t ' s w a t e r s k i i n g and w e i g h t l i f t i n g a c t i v i t i e s , w h i c h 
were c o n f i r m e d by Thomas Stephens, c l a i m a n t ' s f r i e n d and co-worker, and by 
c l a i m a n t ' s own a d m i s s i o n s . 

A t h e a r i n g , Hahn t e s t i f i e d t h a t c l a i m a n t d i d n o t wa t e r s k i t h a t summer. 
( T r . 4 8 ) . However, by c l a i m a n t ' s own ad m i s s i o n , he d i d w a t e r s k i . ( T r . 105). 
Moreover, Stephens c r e d i b l y t e s t i f i e d t h a t c l a i m a n t s a i d he went w a t e r s k i i n g "a 
l o t " t h a t summer. ( T r . .45). A d d i t i o n a l l y , w h i l e Hahn s i m p l y s t a t e d t h a t she 
had "never n o t i c e d him d o i n g i t " ( T r . 5 1 ) , Stephens v e r i f i e d t h a t c l a i m a n t was a 
r e g u l a r w e i g h t l i f t e r d u r i n g t h e summer o f 1990 and t h a t he l i f t e d , by c l a i m ­
a n t ' s own a d m i s s i o n t o Stephens, t h r e e t o f o u r t i m e s a week. ( T r . 39- 4 1 ) . 

SAIF f u r t h e r contends t h a t we sh o u l d f i n d Dr. Webb's and Dr. Campagna's 
o p i n i o n s u n p e r s u a s i v e because t h e i r o p i n i o n s a re based on an i n a c c u r a t e m e d i c a l 
h i s t o r y . We agree. 

W h i l e we g e n e r a l l y g i v e g r e a t w e i g h t t o t h e o p i n i o n s o f t h e t r e a t i n g 
p h y s i c i a n s , a m e d i c a l o p i n i o n i s o n l y as good as t h e m e d i c a l h i s t o r y upon wh i c h 
i t i s based. Where m e d i c a l o p i n i o n s a re based on i n a c c u r a t e m e d i c a l h i s t o r i e s , 
we f i n d them u n p e r s u a s i v e and g i v e them l i t t l e w e i g h t . Somers v. SAIF, 77 Or 
App 259 ( 1 9 8 6 ) ; M i l l e r v. G r a n i t e C o n s t r u c t i o n Co., 28 Or App 470 ( 1 9 7 7 ) . 

Here, c l a i m a n t was l e s s t h a n c a n d i d w i t h h i s t r e a t i n g p h y s i c i a n s . J u s t as 
he had w i t h Dr. Grant i n h i s p r e v i o u s case, c l a i m a n t i n t h i s case w i t h h e l d s i g - ' 
n i f i c a n t i n f o r m a t i o n from Dr. Webb and Dr. Campagna r e g a r d i n g h i s w a t e r s k i i n g 
and w e i g h t l i f t i n g a c t i v i t i e s , i n f o r m a t i o n which may have changed t h e i r o p i n i o n 
as t o t h e cause o f h i s back c o n d i t i o n . I n l i g h t o f t h e s e i n a c c u r a t e h i s t o r i e s , 
we f i n d Dr. Webb's and Dr. Campagna's o p i n i o n s u n p e r s u a s i v e and, t h e r e f o r e , i n ­
s u f f i c i e n t t o e s t a b l i s h m e d i c a l c a u s a t i o n . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m ­
a n t has f a i l e d t o e s t a b l i s h t h a t h i s work a c t i v i t i e s were t h e major c o n t r i b u t i n g 
cause o f h i s c u r r e n t back c o n d i t i o n and need f o r s u r g e r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 23, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l i s r e v e r s e d and u p h e l d . The R e f e r e e ' s 
$2,000 a t t o r n e y f e e award i s r e v e r s e d . The remainder o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 
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Scheminske & Lyons, Defense A t t o r n e y s 

Aetna C a s u a l t y & S u r e t y Company, as a p a y i n g agency, has p e t i t i o n e d t h e 
Board f o r r e s o l u t i o n o f a c o n f l i c t c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n 
o f proceeds f r o m a t h i r d p a r t y s e t t l e m e n t . See ORS 656.593(3). S p e c i f i c a l l y , 
A etna seeks d i s t r i b u t i o n i n accordance w i t h ORS 656.593(3) o f t h e proceeds o f a 
s e t t l e m e n t a r i s i n g o u t o f a t h i r d p a r t y m e d i c a l m a l p r a c t i c e a c t i o n b r o u g h t i n 
C a l i f o r n i a . C l a i m a n t contends t h a t Aetna's l i e n i s i n v a l i d because C a l i f o r n i a 
law p r o h i b i t s enforcement o f w o r k e r s ' compensation l i e n s on m e d i c a l m a l p r a c t i c e 
r e c o v e r i e s . Moreover, c l a i m a n t argues t h a t Aetna s h o u l d be est o p p e d from en­
f o r c i n g i t s l i e n . We conclude t h a t Aetna i s e n t i t l e d t o a p o r t i o n o f i t s 
a s s e r t e d l i e n . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable r i g h t s h o u l d e r i n j u r y on November 25, 
1985, w h i l e w o r k i n g f o r Aetna's i n s u r e d . H is c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order d a t e d November 24, 1986, which awarded him temporary d i s a b i l i t y compensa­
t i o n t h r o u g h March 16, 1986, b u t no permanent d i s a b i l i t y b e n e f i t s . 

T h e r e a f t e r , c l a i m a n t moved t o C a l i f o r n i a and began t r e a t i n g w i t h Dr. 
S n e l l , M.D. On Fe b r u a r y 17, 1987, Dr. S n e l l p e r f o r m e d a s u r g i c a l r e s e c t i o n o f 
c l a i m a n t ' s d i s t a l c l a v i c l e and a c r o m i o c l a v i c u l a r j o i n t . I t i s t h i s s u r g e r y 
w h i c h formed t h e b a s i s f o r c l a i m a n t ' s subseguent t h i r d p a r t y m e d i c a l m a l p r a c t i c e 
a c t i o n . The t o t a l c o s t o f t h a t s u r g e r y , i n c l u d i n g h o s p i t a l expenses, was 
$4,733.10. 

F o l l o w i n g s u r g e r y , c l a i m a n t was d i s s a t i s f i e d w i t h t h e r e s u l t s o f Dr. 
S n e l l ' s s u r g e r y . He c o n s u l t e d Dr. Bingham. I n May 1987, Dr. Bingham p e r f o r m e d 
a second s u r g e r y t o r e p a i r t h e c o r a c o c l a v i c u l a r l i g a m e n t . T h i s r e c o n s t r u c t i v e 
s u r g e r y w o u ld n o t have been necessary b u t f o r Dr. S n e l l ' s s u r g e r y . 

A second D e t e r m i n a t i o n Order i s s u e d on December 7, 1987, w h i c h awarded 
c l a i m a n t 25 p e r c e n t unscheduled permanent d i s a b i l i t y , as w e l l as t e m p o r a r y d i s ­
a b i l i t y commencing on t h e d a t e o f Dr. S n e l l ' s s u r g e r y and c o n t i n u i n g t h r o u g h 
O ctober 13, 1987. 

I n June 1988, c l a i m a n t , t h r o u g h C a l i f o r n i a c o u n s e l , f i l e d a m e d i c a l mal­
p r a c t i c e s u i t i n C a l i f o r n i a . The s u i t a l l e g e d t h a t Dr. S n e l l had n e g l i g e n t l y 
p r o v i d e d t r e a t m e n t o f h i s r i g h t s h o u l d e r c o n d i t i o n . I n p a r t i c u l a r , t h e com­
p l a i n t a l l e g e d t h a t Dr. S n e l l ' s February 17, 1987 s u r g e r y was " n e g l i g e n t and n o t 
nec e s s a r y i n t h e f i r s t p l a c e . " 

I n O ctober 1988, Aetna's counsel and counsel f o r Dr. S n e l l ' s m e d i c a l mal­
p r a c t i c e i n s u r e r spoke on t h e t e l e p h o n e . T h i s c o n v e r s a t i o n was m e m o r i a l i z e d by 
an October 13, 1988 l e t t e r w h e r e i n Aetna's co u n s e l n o t i f i e d Dr. S n e l l ' s c o u n s e l 
t h a t Aetna a s s e r t e d a t h i r d p a r t y l i e n a g a i n s t any e v e n t u a l r e c o v e r y f r o m t h e 
t h i r d p a r t y a c t i o n . Aetna's co u n s e l f u r t h e r n o t e d t h a t any e v e n t u a l s e t t l e m e n t 
o f t h e t h i r d p a r t y a c t i o n r e q u i r e d Aetna's a p p r o v a l . A l s o on October 13, 1988, 
Aetna's c o u n s e l s e n t a l e t t e r t o c l a i m a n t ' s C a l i f o r n i a c o u n s e l i n f o r m i n g him o f 
Aetna's a s s e r t e d l i e n and t h e need f o r Aetna's i n v o l v e m e n t i n t h e d i s t r i b u t i o n 
o f any t h i r d p a r t y s e t t l e m e n t o r judgment proceeds. 

C l a i m a n t ' s C a l i f o r n i a c o u n s e l responded by l e t t e r d a t e d October 19, 1988, 
w h e r e i n he acknowledged t h a t Aetna a s s e r t e d a l i e n on any e v e n t u a l t h i r d p a r t y 



354 Darren L. M i n t o , 44 Van N a t t a 353 (1992) 

r e c o v e r y and i n d i c a t e d t h a t he would c o n t a c t Aetna " i f and when we g e t t o t h e 
p o i n t o f d i s c u s s i n g s e t t l e m e n t . " The l e t t e r a l s o i n d i c a t e d some q u e s t i o n on 
c o u n s e l ' s b e h a l f as t o whether Aetna's l i e n would be v a l i d under C a l i f o r n i a law. 

By l e t t e r d a t e d March 3, 1989, c l a i m a n t ' s c o u n s e l i n f o r m e d c o u n s e l f o r 
Aetna t h a t Dr. S n e l l had d i e d i n a t r a f f i c a c c i d e n t and t h a t t h e t h i r d p a r t y 
a c t i o n w o u l d proceed a g a i n s t Dr. S n e l l ' s e s t a t e . 

C l a i m a n t ' s c o u n s e l a g a i n r a i s e d a q u e s t i o n r e g a r d i n g t h e v a l i d i t y o f 
Aetna's a s s e r t e d l i e n i n a May 19, 1989 l e t t e r t o Aetna's c o u n s e l . C l a i m a n t ' s 
c o u n s e l s o l i c i t e d "some c o n v i n c i n g l e g a l a u t h o r i t y f o r [ A e t n a ' s ] p o s i t i o n . " A l ­
t e r n a t i v e l y , c l a i m a n t ' s c o u n s e l d i s p u t e d Aetna's e n t i t l e m e n t t o " f u l l r e i m b u r s e ­
ment" a r g u i n g , i n e f f e c t , t h a t Aetna's l i e n c o u l d n o t v a l i d l y i n c l u d e expenses 
i n c u r r e d as a r e s u l t o f t h e o r i g i n a l compensable i n j u r y , b u t r a t h e r c o u l d o n l y 
i n c l u d e t h o s e c o s t s w h i c h were due t o t h e m e d i c a l n e g l i g e n c e o f Dr. S n e l l . 
F i n a l l y , c l a i m a n t ' s c o u n s e l r e q u e s t e d t h a t t h e p a y i n g agency p r o v i d e him w i t h 
i t s " b o t t o m l i n e " f i g u r e t o s a t i s f y i t s l i e n f o r purposes o f n e g o t i a t i n g a s e t ­
t l e m e n t w i t h Dr. S n e l l ' s e s t a t e . 

By l e t t e r d a t e d J u l y 1 1 , 1989, Aetna's c o u n s e l f i l e d a N o t i c e o f L i e n w i t h 
t h e C a l i f o r n i a c o u r t b e f o r e which t h e t h i r d p a r t y a c t i o n was p e n d i n g . Copies o f 
t h e l i e n n o t i c e were s e n t t o cou n s e l f o r c l a i m a n t and Dr. S n e l l . 

One week l a t e r , on J u l y 18, 1989, counsel f o r Dr. S n e l l " a d v i s e d " Aetna's 
c o u n s e l by l e t t e r t h a t Aetna's l i e n was p r e c l u d e d under C a l i f o r n i a law. Dr. 
S n e l l ' s c o u n s e l accompanied t h e l e t t e r w i t h c o p i e s o f t h e s e c t i o n o f t h e C a l i ­
f o r n i a s t a t u t e s and a C a l i f o r n i a case r e l i e d upon i n r e a c h i n g t h a t c o n c l u s i o n . 

F o l l o w i n g , c l a i m a n t ' s c o m p l e t i o n o f a v o c a t i o n a l t r a i n i n g program, a t h i r d 
D e t e r m i n a t i o n Order i s s u e d on J u l y 27, 1989, awarding c l a i m a n t 30 degrees sched­
u l e d permanent d i s a b i l i t y f o r l o s s o f use o f t h e r i g h t f o r e a r m ( w r i s t ) . 

On August 3, 1989, c l a i m a n t ' s c o u n s e l w r o t e t o Aetna's c o u n s e l i n d i c a t i n g 
t h a t he was a w a i t i n g a response from Dr. S n e l l ' s c o u n s e l t o an e a r l i e r demand 
l e t t e r . C l a i m a n t ' s c o u n s e l a d v i s e d t h a t he had i n f o r m e d t h e t h i r d p a r t y d e f e n ­
dant o f Aetna's l i e n i n t h e approximate amount o f $37,000. He f u r t h e r a d v i s e d 
Aetna's c o u n s e l t h a t a f o l l o w - u p l e t t e r had been sent t h a t day t o a l e r t t h e 
t h i r d p a r t y d e f e n d a n t t h a t Aetna's l i e n m ight be g r e a t e r t h a n o r i g i n a l l y a n t i c i ­
p a t e d . 

On August 25, 1989, c l a i m a n t ' s counsel a s s e r t e d by l e t t e r t h a t Aetna's 
l i e n was u n e n f o r c e a b l e under C a l i f o r n i a law and, t h e r e f o r e , t h a t Aetna's l i e n 
w o u l d n o t be c o n s i d e r e d i n t h e t h i r d p a r t y a c t i o n . 

A p p r o x i m a t e l y one year l a t e r , i n August 1990, t h e t h i r d p a r t y a c t i o n was 
s e t t l e d f o r t h e sum o f $100,000. Aetna's a p p r o v a l was n o t r e q u e s t e d p r i o r t o 
the" s e t t l e m e n t . Aetna's c o u n s e l s u b s e q u e n t l y r e c e i v e d n o t i c e o f t h e s e t t l e m e n t 
i n t h e f o r m o f a copy o f c l a i m a n t ' s Request f o r D i s m i s s a l w i t h P r e j u d i c e o f t h e 
t h i r d p a r t y s u i t . 

The s e t t l e m e n t proceeds were d i s t r i b u t e d i n t h e f o l l o w i n g manner. C l a i m ­
a n t ' s a t t o r n e y r e c e i v e d $33,333.33 i n fees and $7,776.74 i n l i t i g a t i o n expenses. 
C l a i m a n t r e c e i v e d t h e r e m a i n i n g $58,889.93. 

By l e t t e r d a t e d November 29, 1990, Aetna's c o u n s e l a d v i s e d c l a i m a n t ' s 
c o u n s e l o f i t s i n t e n t t o " m a i n t a i n and r e l y " upon i t s l i e n . Aetna's c o u n s e l r e ­
q u e s t e d c o p i e s o f t h e s e t t l e m e n t documents. C l a i m a n t ' s c o u n s e l responded by 
l e t t e r d a t e d December 2 1 , 1990, i n d i c a t i n g t h a t Aetna's l i e n was u n e n f o r c e a b l e 
under C a l i f o r n i a law and t h a t t h e s e t t l e m e n t proceeds had been d i s b u r s e d . 
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On Jan u a r y 22, 1991, Aetna's co u n s e l sent a l e t t e r t o Dr. S n e l l ' s c o u n s e l , 
a g a i n a s s e r t i n g e n t i t l e m e n t t o a l i e n , and i n c l u d i n g a copy o f A l l e n v. American 
Hardwoods, 102 Or App 562, r e v den 310 Or 547 (1 9 9 0 ) , w h i c h , Aetna a s s e r t e d , 
s u p p o r t e d i t s a s s e r t i o n o f a l i e n on t h e proceeds o f t h e t h i r d p a r t y s e t t l e m e n t . 
A copy o f t h a t l e t t e r was sent t o c l a i m a n t ' s a t t o r n e y . 

Aetna a s s e r t s e n t i t l e m e n t t o a l i e n o f $40,375.63, e x c l u d i n g f u t u r e c o s t s . 

ULTIMATE FINDINGS OF FACT 

The c o s t s o f Dr. S n e l l ' s February 17, 1987 s u r g e r y , t o t a l l i n g $4,733.10, 
and t e m p o r a r y d i s a b i l i t y p a i d from t h a t d a t e u n t i l t h e d a t e o f Dr. Bingham's May 
1987 s u r g e r y , were due t o t h e compensable i n j u r y and were n o t a d d i t i o n a l ex­
penses i n c u r r e d as a r e s u l t o f t h e a l l e g e d m a l p r a c t i c e . 

The c o s t s o f Dr. Bingham's May 1987 s u r g e r y and subsequent d i s a b i l i t y ben­
e f i t s p a i d a f t e r t h a t s u r g e r y d a t e were a d d i t i o n a l expenses i n c u r r e d as a r e s u l t 
o f t h e a l l e g e d m a l p r a c t i c e . 

A d i s t r i b u t i o n o f t h i r d p a r t y s e t t l e m e n t proceeds i n w h i c h Aetna r e c e i v e s 
t h a t p o r t i o n o f i t s $40,375.63 a s s e r t e d l i e n r e m a i n i n g when t h e c o s t o f Dr. 
S n e l l ' s F e b r u a r y 17, 1987 s u r g e r y ($4,733.10) and te m p o r a r y d i s a b i l i t y b e n e f i t s 
p a i d f r o m Dr. S n e l l ' s s u r g e r y u n t i l t h e dat e o f Dr. Bingham's May 1987 s u r g e r y 
a r e d e d u c t e d , would be " j u s t and p r o p e r . " 

CONCLUSIONS OF LAW AND OPINION 

Under Oregon law, a p a y i n g agency i s e n t i t l e d t o r e c o v e r y o f i t s c l a i m 
c o s t s f r o m a t h i r d p a r t y s e t t l e m e n t f o r m e d i c a l m a l p r a c t i c e t o t h e e x t e n t t h a t 
t h e agency i s r e c e i v i n g reimbursement f o r a d d i t i o n a l expenses i n c u r r e d as a r e ­
s u l t o f t h e m a l p r a c t i c e . Ray L i t t l e f i e l d , 41 Van N a t t a 1781 ( 1 9 8 9 ) ; John 
G a l a n o p o l o u s , 43 Van N a t t a 615, 626 (1982). The burden o f p r o o f i s upon t h e 
p a y i n g agency t o e s t a b l i s h t h e e x t e n t o f t h e e x p e n d i t u r e s a t t r i b u t a b l e t o t h e 
m a l p r a c t i c e . I d . 

However, b e f o r e we c o n s i d e r t h e p a r t i c u l a r s o f Aetna's l i e n , we must f i r s t 
a d d ress c l a i m a n t ' s t h r e s h o l d argument t h a t , p u r s u a n t t o a p p l i c a b l e C a l i f o r n i a 
law, Aetna i s n o t e n t i t l e d t o a l i e n upon t h e t h i r d p a r t y r e c o v e r y . We do n o t 
agree w i t h c l a i m a n t ' s c o n t e n t i o n . 

We c o n c l u d e , as contended by Aetna, t h a t t h i s case i s c o n t r o l l e d by t h e 
Co u r t o f Appe a l s ' d e c i s i o n i n A l l e n v. American Hardwoods, 102 Or App 562, r e v 
den 310 Or 547 ( 1 9 9 0 ) . I n A l l e n , two c l a i m a n t s , d u r i n g t h e c o u r s e o f t h e i r em­
ployment f o r an Oregon employer, were i n v o l v e d i n a motor v e h i c l e a c c i d e n t t h a t 
o c c u r r e d i n M i c h i g a n . SAIF, as t h e i n s u r e r f o r t h e Oregon employer, a c c e p t e d 
t h e c l a i m s and p r o v i d e d b e n e f i t s . The c l a i m a n t s s u b s e q u e n t l y commenced l e g a l 
a c t i o n s a g a i n s t two t h i r d - p a r t y d e fendants i n t h e M i c h i g a n c o u r t s . Both c l a i m s 
were e v e n t u a l l y s e t t l e d . SAIF a s s e r t e d a p a y i n g agency l i e n a g a i n s t t h e t h i r d -
p a r t y r e c o v e r i e s . The c l a i m a n t s contended t h a t M i c h i g a n law, p u r s u a n t t o w h i c h 
a p a y i n g agency i s n o t e n t i t l e d t o reimbursement f o r t h e t y p e o f expenses t h a t 
SAIF p a i d , s h o u l d be a p p l i e d . 

The Board d i s a g r e e d . We concluded t h a t , w h i l e c l a i m a n t ' s r i g h t o f t o r t 
r e c o v e r y a g a i n s t t h e t h i r d p a r t i e s was de t e r m i n e d by M i c h i g a n law, SAIF's r i g h t 
t o share i n t h e s e t t l e m e n t proceeds was governed by Oregon law. On a p p e a l , t h e 
c o u r t a f f i r m e d . The c o u r t r e l i e d upon t h e Restatement (Second) C o n f l i c t o f 
Laws, sec. 185, w h i c h p r o v i d e s : 
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"The l o c a l law o f t h e s t a t e under whose workman's compensation 
s t a t u t e an employee has r e c e i v e d an award f o r an i n j u r y d e t e r m i n e s 
what i n t e r e s t t h e person who p a i d t h e award has i n any r e c o v e r y f o r 
t o r t o r w r o n g f u l d e a t h t h a t t h e employee may o b t a i n a g a i n s t a t h i r d 
p e r s o n on account o f t h e same i n j u r y . " 

The c o u r t n o t e d t h a t t h e Restatement i s i n a c c o r d w i t h L a r s o n . See 4 
L a r s o n , Workmen's Compensation Law, 16-171, sec. 88.00 ( 1 9 8 9 ) . Moreover, t h e 
c o u r t reasoned t h a t Oregon has a v i t a l i n t e r e s t i n a p p l y i n g i t s law t o d e t e r m i n e 
t h e i n t e r e s t o f an Oregon w o r k e r s ' compensation c a r r i e r i n s e t t l e m e n t proceeds 
t h a t a r e o b t a i n e d by Oregon w o r k e r s . A l l e n , 102 Or App a t 567. 

We c o n c l u d e t h a t t h e same a n a l y s i s a p p l i e s h e r e . C l a i m a n t a s s e r t s t h a t , 
under C a l i f o r n i a law, a w o r k e r s ' compensation l i e n i s n o t a v a i l a b l e i n a m e d i c a l 
m a l p r a c t i c e a c t i o n . However, i n accordance w i t h t h e c o u r t ' s r e a s o n i n g i n A l l e n , 
s u p r a , Oregon law governs t h e v a l i d i t y o f Aetna's l i e n on t h e C a l i f o r n i a t h i r d 
p a r t y r e c o v e r y . Under Oregon law, no p r o v i s i o n e x i s t s w h i c h p r e c l u d e s Aetna 
f r o m r e c o v e r y o f i t s l i e n from t h e proceeds o f a m e d i c a l m a l p r a c t i c e a c t i o n . 
Cf. T o o l e v. EBI Companies, 108 Or App 57 (1991) ( p a y i n g agency l i e n does n o t 
e x t e n d t o s e t t l e m e n t proceeds r e s u l t i n g from l e g a l m a l p r a c t i c e i n p u r s u i t o f 
t h i r d p a r t y c l a i m ) . 

C l a i m a n t n e x t contends t h a t Aetna s h o u l d be estopped f r o m r e c o v e r y o f i t s 
l i e n . C l a i m a n t n o t e s Aetna's f a i l u r e t o r e g i s t e r any o b j e c t i o n upon i t s r e c e i p t 
o f t h e J u l y 18, 1989 l e t t e r from Dr. S n e l l ' s c o u n s e l and t h e August 25, 1989 
l e t t e r f r o m c l a i m a n t ' s c o u n s e l , w h e r e i n Aetna was a d v i s e d o f C a l i f o r n i a case law 
and a s t a t u t e w h i c h , i t was argued, p r e c l u d e d w o r k e r s ' compensation l i e n s on 
m e d i c a l m a l p r a c t i c e a c t i o n s . Claimant contends t h a t he r e a s o n a b l y i n t e r p r e t e d 
Aetna's s i l e n c e as acquiescence t o c l a i m a n t ' s l e g a l p o s i t i o n and, t h e r e f o r e , 
t h a t t h e t h i r d p a r t y a c t i o n was s e t t l e d based upon t h e assu m p t i o n t h a t Aetna had 
abandoned i t s l i e n . 

We do n o t agree w i t h c l a i m a n t ' s c o n t e n t i o n t h a t , under t h e c i r c u m s t a n c e s 
h e r e , Aetna's l a c k o f a f f i r m a t i v e response t o t h e l e t t e r s i n q u e s t i o n p r e c l u d e s 
Aetna f r o m a s s e r t i n g i t s p a y i n g agency l i e n . We f i r s t n o t e t h a t , s h o r t l y p r i o r 
t o b o t h l e t t e r s , Aetna had f i l e d a N o t i c e o f L i e n w i t h t h e C a l i f o r n i a c o u r t , 
w i t h c o p i e s t o c o u n s e l f o r c l a i m a n t and Dr. S n e l l . T h e r e f o r e , Aetna had t a k e n 
s t e p s t o " p e r f e c t " i t s l i e n r e g a r d l e s s o f t h e l e g a l p o s i t i o n s o f c o u n s e l f o r 
c l a i m a n t and Dr. S n e l l ' s e s t a t e . T h i s N o t i c e o f L i e n was never w i t h d r a w n . I n 
a d d i t i o n , on August 3, 1989, subsequent t o t h e J u l y 18, 1989 l e t t e r t o Aetna 
f r o m Dr. S n e l l ' s c o u n s e l , Aetna r e c e i v e d a l e t t e r f rom c l a i m a n t ' s c o u n s e l w h i c h 
c o n t i n u e d t o acknowledge Aetna's l i e n . T h e r e f o r e , as o f t h a t t i m e , Aetna had no 
rea s o n t o b e l i e v e t h a t c l a i m a n t c h a l l e n g e d i t s e n t i t l e m e n t t o a l i e n . 

H a v i n g c o n c l u d e d t h a t Aetna may r e c o v e r i t s l i e n o u t o f t h e m e d i c a l mal­
p r a c t i c e a c t i o n , we d e t e r m i n e a " j u s t and p r o p e r " d i s t r i b u t i o n o f t h e t h i r d 
p a r t y s e t t l e m e n t . ORS 656.593(3). The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a 
t h i r d p a r t y r e c o v e r y o b t a i n e d by judgment, ORS 656.593(1), i s g e n e r a l l y a p p l i c a ­
b l e t o t h e d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . 
R o b e r t L. C a v i l , 39 Van N a t t a 721 (1987). F i n d i n g no p e r s u a s i v e r e a s o n t o de­
p a r t f r o m o u r g e n e r a l approach o f d i s t r i b u t i n g t h i r d p a r t y s e t t l e m e n t proceeds 
i n accordance w i t h ORS 656.593(1), we proceed w i t h our a n a l y s i s . 

P u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , c o s t and a t t o r n e y f e e s i n c u r r e d s h a l l be 
i n i t i a l l y d i s b u r s e d . Then, t h e worker s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f 
t h e b a l a n c e o f t h e r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . 

The p a y i n g agency s h a l l be p a i d and r e t a i n t h e b a l a n c e o f t h e r e c o v e r y t o 
t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s f o r compensation, f i r s t 
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a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f 
i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r compensation and o t h e r 
c o s t s o f t h e w o r k e r ' s c l a i m under ORS 656.001 t o 656.794. See ORS 
6 5 6 . 5 9 3 ( 1 ) ( c ) . Such o t h e r c o s t s i n c l u d e assessments f o r r e s e r v e s i n t h e I n s u r ­
ance and F i n a n c e Fund, b u t do n o t i n c l u d e any compensation w h i c h may become 
p a y a b l e under ORS 656.273 o r 656.278. F o l l o w i n g t h e a f o r e m e n t i o n e d d i s t r i b u t i o n 
o f a t h i r d p a r t y r e c o v e r y , any r e m a i n i n g balance s h a l l be p a i d t o t h e w o r k e r . 
ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

As p r e v i o u s l y n o t e d , Aetna i s e n t i t l e d t o r e c o v e r y o f i t s c l a i m c o s t s t o 
t h e e x t e n t t h a t i t i s r e c e i v i n g reimbursement f o r a d d i t i o n a l expenses i n c u r r e d 
as a r e s u l t o f t h e m e d i c a l m a l p r a c t i c e . Ray L i t t l e f i e l d , s u p r a . By a f f i d a v i t , 
A etna a s s e r t s e n t i t l e m e n t t o a l i e n o f $40,375.63, not i n c l u d i n g f u t u r e e x p e n d i ­
t u r e s . (Ex. J ) . 

Aetna argues t h a t i t i s e n t i t l e d t o r e c o v e r y o f t h e c o s t s o f Dr. Bingham's 
r e c o n s t r u c t i v e s u r g e r y , i n c l u d i n g r e s u l t i n g d i s a b i l i t y . We agree. Aetna has 
e s t a b l i s h e d t h a t c l a i m a n t would not have r e q u i r e d t h e r e c o n s t r u c t i v e s u r g e r y ab­
s e n t Dr. S n e l l ' s p r i o r s u r g e r y . T h e r e f o r e , Aetna i s e n t i t l e d t o r e c o v e r y o f 
t h o s e c o s t s . 

Aetna a l s o argues t h a t i t i s e n t i t l e d t o r e c o v e r y o f i t s c o s t s d i r e c t l y 
r e l a t e d t o Dr. S n e l l ' s s u r g i c a l procedure. R e l y i n g upon t h e a l l e g a t i o n con­
t a i n e d i n c l a i m a n t ' s t h i r d p a r t y c o m p l a i n t , Aetna argues t h a t t h e s u r g e r y p e r ­
formed by Dr. S n e l l was n o t o n l y n e g l i g e n t l y p e r f o r m e d , b u t unnecessary. There­
f o r e , Aetna a s s e r t s , c o s t s r e l a t e d t o t h a t s u r g e r y , i n c l u d i n g t h e c o s t o f t h e 
p r o c e d u r e i t s e l f , a r e r e c o v e r a b l e . We do n o t agree. 

S e t t l e m e n t o f t h e t h i r d p a r t y a c t i o n does n o t amount t o a c o n c e s s i o n t h a t 
t h e s u r g e r y was, i n f a c t , unnecessary. Moreover, t h e r e i s no c o n t e n t i o n t h a t 
t h e s u r g e r y was n o t r e l a t e d t o c l a i m a n t ' s compensable c o n d i t i o n . Under such 
c i r c u m s t a n c e s , we c o n c l u d e t h a t Aetna has f a i l e d t o e s t a b l i s h t h a t Dr. S n e l l ' s 
s u r g e r y was "an a d d i t i o n a l expense i n c u r r e d as a r e s u l t o f t h e m a l p r a c t i c e . " 
L i t t l e f i e l d , s u p r a . Consequently, Aetna may n o t r e c e i v e reimbursement f o r t h e 
c o s t s o f t h a t s u r g e r y o r f o r temporary d i s a b i l i t y b e n e f i t s i n c u r r e d between t h a t 
s u r g e r y and Dr. Bingham's subsequent s u r g e r y . L i t t l e f i e l d , s u p r a ; Galanopolous. 
s u p r a . A c c o r d i n g l y , Aetna's $40,375.63 a s s e r t e d l i e n w i l l be reduced by t h e 
$4,733.10 c o s t s a s s o c i a t e d w i t h Dr. S n e l l ' s s u r g e r y and t h e t e m p o r a r y d i s a b i l i t y 
b e n e f i t s p a i d between Dr. S n e l l ' s February 17, 1987 s u r g e r y and Dr. Bingham's 
May 1987 s u r g e r y . 

Based on t h e a f o r e m e n t i o n e d r e a s o n i n g , we conclude t h a t t h e t h i r d p a r t y 
s e t t l e m e n t proceeds s h o u l d have been d i s t r i b u t e d i n t h e f o l l o w i n g manner: 

t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d between Dr. S n e l l ' s F e b r u a r y 17, 1987 s u r g e r y 
and Dr. Bingham's May 1987 s u r g e r y are n o t r e i m b u r s a b l e . T h e r e f o r e , Aetna's 
$40,375.63 a s s e r t e d l i e n w i l l be reduced by t h e a f o r e m e n t i o n e d expenses. Be­
cause such a r e d u c t i o n w i l l p l a c e Aetna's r e i m b u r s a b l e l i e n a t an amount beneath 
t h e $39,259.95 r e m a i n i n g balance o f proceeds from t h e t h i r d p a r t y s e t t l e m e n t , 
c l a i m a n t w i l l be e n t i t l e d t o t h e balance r e m a i n i n g a f t e r d i s t r i b u t i o n o f Aetna's 
sh a r e . See ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

S e t t l e m e n t 
A t t o r n e y Fee (1/3) 
L i t i g a t i o n c o s t s 

S u b - t o t a l 
C l a i m a n t ' s 1/3 share 

Remaining balance 

$100,000.00 
- 33,333.33 
- 7,776.74 
$ 58,889.93 
- 19,629.98 
$ 39,259.95 

As p r e v i o u s l y d i s c u s s e d , t h e c o s t o f Dr. S n e l l ' s s u r g e r y ($4,733.10) p l u s 
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A c c o r d i n g l y , s i n c e t h e proceeds o f t h e t h i r d p a r t y s e t t l e m e n t have a l r e a d y 
been d i s b u r s e d , c l a i m a n t i s d i r e c t e d t o re i m b u r s e Aetna i n t h e amount d e s c r i b e d 
above. 

I T I S SO ORDERED. 

Fe b r u a r y 28, 1992 C i t e as 44 Van N a t t a 358 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RODNEY T. BUCKALLEW, Claimant 

WCB Case No. 90-06594 
ORDER ON REVIEW 

Donald Hooten, Claimant A t t o r n e y 
VavRosky, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
McGeorge's o r d e r t h a t : (1) d e n i e d i t s m o t i o n t o d i s m i s s c l a i m a n t ' s h e a r i n g r e ­
q u e s t f o r l a c k o f j u r i s d i c t i o n ; and (2) s e t a s i d e i t s de f a c t o d e n i a l , as modi­
f i e d by t h e June 26, 1990 w r i t t e n p a r t i a l d e n i a l , o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r a l e f t l ower l e g c o n d i t i o n . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f 
t h a t p o r t i o n o f t h e Referee's o r d e r which awarded h i s c o u n s e l $2,500 f o r s e r ­
v i c e s a t h e a r i n g . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , c o m p e n s a b i l i t y and 
a t t o r n e y f e e s . We a f f i r m i n p a r t and mo d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i m a t e F a c t , " 
w i t h t h e f o l l o w i n g m o d i f i c a t i o n . 

The R e f e r e e fo u n d t h a t " [ c ] l a i m a n t ' s work a c t i v i t i e s were t h e m a t e r i a l 
c o n t r i b u t i n g cause o f h i s l e f t lower e x t r e m i t y c o n d i t i o n " and t h a t " [ t ] h e r e p e t ­
i t i v e m i c r o t r a u m a due t o t h e amount o f w a l k i n g i n v o l v e d i n c l a i m a n t ' s j o b was a 
m a t e r i a l c o n t r i b u t i n g cause o f t h e Charcot j o i n t . " (O&O a t p. 4 ) . 

I n s t e a d , we f i n d t h a t r e p e t i t i v e m icrotrauma due t o w a l k i n g a t work was 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s Charcot's j o i n t c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e law 

C l a i m a n t ' s h e a r i n g r e q u e s t was f i l e d b e f o r e May 1, 1990, and t h e h e a r i n g 
convened b e f o r e J u l y 1, 1990. T h e r e f o r e , t h e case i s p r o p e r l y a n a l y z e d under 
t h e law i n e f f e c t p r i o r t o t h e J u l y 1990 amendments. See Or Laws 1990 ( S p e c i a l 
S e s s i o n ) , ch.2, 5 4 ( 2 ) ; Brad R. C h r i s t i e , 43 Van N a t t a 608 ( 1 9 9 1 ) . 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

The employer contends t h a t t h e Referee had no j u r i s d i c t i o n t o d e c i d e t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s Charcot's d i s e a s e because t h e March 22, 1990 r e ­
q u e s t f o r h e a r i n g was premature w i t h r e s p e c t t o t h a t c o n d i t i o n , and because i t 
had i n s u f f i c i e n t n o t i c e o f h e a r i n g once t h e i s s u e was p r o p e r l y r a i s e d . 

I n Svphers v. K-W Loggin g , I n c . , 51 Or App 769 ( 1 9 8 1 ) , t h e c l a i m a n t r e ­
q u e s t e d a h e a r i n g on t h e c o m p e n s a b i l i t y o f h i s c o n d i t i o n b e f o r e t h e f u l l s i x t y 
days t o p r o c e s s t h e c l a i m had e x p i r e d . The c o u r t h e l d : 
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"The s t a t u t o r y scheme does not r e a s o n a b l y p e r m i t a h e a r i n g on 
c o m p e n s a b i l i t y o f t h e c l a i m p r i o r t o a t i m e l y acceptance o r d e n i a l 
o r p r i o r t o t h e e x p i r a t i o n o f t h e t i m e i n which t h e c a r r i e r may 
i n v e s t i g a t e and c o n s i d e r t h e c l a i m w i t h o u t r i s k i n g p e n a l t i e s . U n t i l 
one o f t h o s e e v e n t s o c c u r s , i t i s n o t known whether a h e a r i n g w i l l 
be n e c e s s a r y o r , i f so, what i s s u e o r i s s u e s w i l l be p r e s e n t e d a t 
t h e h e a r i n g . " 

I n t h i s case, t h e employer had o r a l n o t i c e o f a c l a i m f o r a p u l l e d l e g 
muscle on o r about November 19, 1989 (Ex. 7 ) . On December 8, 1989, c l a i m a n t 
f i l e d a c l a i m f o r m f o r a " r u p t u r e d muscle - s w e l l i n g " i n t h e l e f t " l o w e r l e g " 
(Ex. 7 ) . On J anuary 18, 1990, Robert Manley, M.D., n o t e d i n h i s c h a r t , " I n 
l o o k i n g o v e r t h e t e s t s t h a t came back, i t i s a concern t h a t [ c l a i m a n t ] p r o b a b l y 
has a n e u r o p a t h i c j o i n t . " T h i s i s t h e c o n d i t i o n t h a t was u l t i m a t e l y d iagnosed 
as C h a r c o t ' s j o i n t d i s e a s e i n t h e l e f t a n k l e . The employer r e c e i v e d t h i s r e p o r t 
on J a n u a r y 25, 1990. I t was t h e f i r s t n o t i c e t h a t t h e employer r e c e i v e d r e g a r d ­
i n g t h i s c o n d i t i o n . The s t a t u t e s i n e f f e c t a t t h a t t i m e a l l o w e d t h e employer 
s i x t y days, o r u n t i l March 26, 1990, t o process t h e c l a i m . See f o r m e r ORS 
6 5 6 . 2 6 2 ( 6 ) . C l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on t h e i s s u e s o f e n t i t l e m e n t 
t o t e m p o r a r y t o t a l d i s a b i l i t y (TTD) and p e n a l t y and a t t o r n e y f e e on March 22, 
1990. He d i d n o t r e q u e s t a h e a r i n g on c o m p e n s a b i l i t y a t t h a t t i m e , and s i n c e 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s had n o t been p a i d w i t h i n 14 days, t h e r e ­
q u e s t f o r h e a r i n g w h i c h he d i d f i l e was not premature. 

The employer f i n a l l y d e n i e d t h e Charcot's j o i n t c l a i m on June 26, 1990. 
C l a i m a n t supplemented h i s r e q u e s t f o r h e a r i n g t o i n c l u d e t h e C h a r c o t ' s j o i n t 
d e n i a l a t t h e TTD h e a r i n g on June 29, 1990. T h e r e f o r e , we c o n c l u d e t h a t 
c l a i m a n t ' s h e a r i n g r e q u e s t was n o t premature. 

S u r p r i s e 

The employer n e v e r t h e l e s s contends t h a t t h e m a t t e r s t i l l s h o u l d n o t have 
been h e a r d because o f t h e r e q u i r e m e n t i n ORS 656.283(5) t h a t " [ a ] t l e a s t 10 
days' p r i o r n o t i c e o f t h e t i m e and p l a c e o f h e a r i n g s h a l l be g i v e n t o a l l p a r ­
t i e s i n i n t e r e s t by m a i l . " The purpose o f t h i s s t a t u t e i s t o i n s u r e t h a t a l l 
p a r t i e s r e c e i v e advance n o t i c e o f t h e h e a r i n g so t h a t t h e y can a t t e n d and have a 
r e a s o n a b l e o p p o r t u n i t y t o respond t o t h e i s s u e s and make a p r o p e r r e c o r d t o p r o ­
t e c t t h e i r i n t e r e s t s , as w e l l as advance t h e i r own p o s i t i o n s . 

The p a r t i c u l a r f a c t s o f t h i s case show t h a t t h e employer r e c e i v e d a hear­
i n g t h a t a c h i e v e d s u b s t a n t i a l j u s t i c e and f u l f i l l e d t h e purpose o f ORS 
6 5 6 . 2 8 3 ( 5 ) . The employer had n o t i c e o f t h i s c l a i m s i n c e January 25, 1990, some 
s i x months b e f o r e t h e h e a r i n g (Ex. 9-2). On January 30, 1990, t h e employer be­
gan a c t i v e l y i n v e s t i g a t i n g t h e r e l a t i o n s h i p o f t h e Charcot's j o i n t d i s e a s e t o 
c l a i m a n t ' s work a c t i v i t y and o b t a i n e d e x p e r t m e d i c a l o p i n i o n s f r o m Dr. Manley, 
Dr. Youker and Dr. Bergstrom (Ex. 32, App. B r i e f a t p. 2 ) . The employer r e ­
t a i n e d l e g a l c o u n s e l on March 30, 1990 a f t e r r e c e i p t o f t h e March 22, 1990 r e ­
q u e s t f o r h e a r i n g r e g a r d i n g payment o f temporary d i s a b i l i t y b e n e f i t s (Ex. 3 2 ) . 
On A p r i l 3, 1990, t h e employer r e c e i v e d n o t i c e o f t h e h e a r i n g and t h e employer's 
l e g a l c o u n s e l became a c t i v e l y i n v o l v e d i n t h e i n v e s t i g a t i o n o f t h e c l a i m (Ex. 
3 2 ) . By June 8, 1990, t h e employer de t e r m i n e d t h a t i t had o b t a i n e d s u f f i c i e n t 
e v i d e n c e t o deny t h e Charcot's d i s e a s e p o r t i o n o f t h e c l a i m . The d e n i a l l e t t e r 
was m a i l e d on June 26, 1990 (Ex. 3 2 ) . L e g a l c o u n s e l f o r t h e employer a t t e n d e d 
t h e h e a r i n g on June 29, 1990 where c l a i m a n t amended t h e i s s u e s f o r h e a r i n g by 
c h a l l e n g i n g t h e June 26, 1990 d e n i a l . The Referee g r a n t e d t h e employer's m o t i o n 
f o r a c o n t i n u a n c e and t h e r e c o r d was h e l d open f o r a d m i s s i o n o f t e s t i m o n y by Dr. 
Manley, Dr. B e r g s t r o m and Dr. Youker r e g a r d i n g t h e Charcot's d i s e a s e c l a i m (Exs. 
29, 30 and 3 1 ) . 
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The above i n d i c a t e s t h a t t h e employer had an a c t i v e and m e a n i n g f u l oppor­
t u n i t y t o p a r t i c i p a t e i n t h e h e a r i n g r e g a r d i n g t h e C h a r c o t ' s d i s e a s e c l a i m . Any 
s u r p r i s e r e s u l t i n g f r o m t h e i s s u e b e i n g r a i s e d a t h e a r i n g was remedied by t h e 
c o n t i n u a n c e g r a n t e d by t h e Referee p u r s u a n t t o OAR 438-06-031 and 438-06-091(3). 
The employer does n o t contend t h a t i t was p r e v e n t e d f r o m d i s c o v e r i n g o r p r e s e n t ­
i n g e v i d e n c e . I t p o i n t s t o no o t h e r a c t i o n i t would have t a k e n on t h e c l a i m i n 
t h e e v e n t i t s m o t i o n t o d i s m i s s had been g r a n t e d and c l a i m a n t had f i l e d a new 
h e a r i n g r e q u e s t . For t h e s e reasons, we conclude t h a t any s u r p r i s e caused by t h e 
r a i s i n g o f t h e c o m p e n s a b i l i t y i s s u e a t h e a r i n g was remedied by t h e c o n t i n u a n c e 
g r a n t e d by t h e R e f e r e e . See OAR 438-06-031 and 438-06-091(3); G l o r y Yankauskas, 
43 Van N a t t a 670 (1991) (Had t h e p a r t y r e q u i r e d a d d i t i o n a l t i m e t o p r e p a r e f o r 
t h e i s s u e , she c o u l d have r e q u e s t e d a c o n t i n u a n c e ) ; Mary L. P o t t e r , 43 Van N a t t a 
300, 301 ( 1 9 9 1 ) . T h e r e f o r e , we conclude t h a t t h e employer was n o t d e p r i v e d o f a 
f a i r h e a r i n g due t o t h e Referee's e x e r c i s e o f j u r i s d i c t i o n o v e r t h e i s s u e s p r e ­
s e n t e d . We f u r t h e r c o n c l u d e t h a t t h e Referee's g r a n t i n g o f a c o n t i n u a n c e and 
d e n i a l o f t h e employer's m o t i o n t o d i s m i s s on a due process b a s i s were w i t h i n 
her d i s c r e t i o n , a l l o w e d t h e employer s u f f i c i e n t o p p o r t u n i t y t o p r e p a r e and p r e ­
s e n t i t s case and s e r v e d t h e i n t e r e s t s o f s u b s t a n t i a l j u s t i c e . See ORS 
6 5 6 . 2 8 3 ( 7 ) ; W i l l i a m E. Sanders, 43 Van N a t t a 558, 559 ( 1 9 9 1 ) . C o n s e q u e n t l y , 
c l a i m a n t p r o p e r l y i n v o k e d t h e Referee's j u r i s d i c t i o n and t h e employer was n o t 
d e p r i v e d o f a f a i r h e a r i n g due t o t h e Referee's e x e r c i s e o f t h a t j u r i s d i c t i o n . 

C o m p e n s a b i l i t y 

C l a i m a n t ' s work i n v o l v e d a g r e a t d e a l o f w a l k i n g and he c l a i m s t h a t h i s 
c u r r e n t l e f t l o w e r l e g c o n d i t i o n i s due t o h i s work a c t i v i t i e s o v e r t i m e . 
T h e r e f o r e , we c o n c l u d e t h a t h i s c l a i m i s f o r an o c c u p a t i o n a l d i s e a s e r e s u l t i n g 
f r o m a " s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s " under f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) . To e s t a b l i s h t h a t h i s c o n d i t i o n i s compensable under subsec­
t i o n ( l ) ( c ) , c l a i m a n t must prove t h a t t h e s e t r a u m a t i c e v e n t s a t work were t h e 
m a j o r c o n t r i b u t i n g cause o f h i s l e f t lower l e g c o n d i t i o n . Aetna C a s u a l t y Co. v. 
Aschbacher, 107 Or App 494 (1991). "Major cause" means an a c t i v i t y o r exposure 
o r c o m b i n a t i o n o f a c t i v i t i e s o r exposures w h i c h • c o n t r i b u t e s more t o t h e causa­
t i o n o r w o r s e n i n g t h a n a l l o t h e r c a u s a t i v e agents combined. See McGarrah v. 
SAIF, 296 Or 145, 166 ( 1 9 8 3 ) ; D e t h l e f s v. H v s t e r Co., 295 Or 298, 310 ( 1 9 8 3 ) ; 
D a v i d K. Bover, 43 Van N a t t a 561 (1991). However, f o r t h e purpose o f d e t e r m i n ­
i n g w h e t h e r a w o r k e r has met t h e major c o n t r i b u t i n g cause s t a n d a r d , we do n o t 
c o n s i d e r h i s s u s c e p t i b i l i t y o r p r e d i s p o s i t i o n t o t h e d i s e a s e . L i b e r t y N o r t h w e s t 
I n s . Corp. v. Spurqeon, 109 Or App 566, 569 ( 1 9 9 1 ) . 

A p r e d i s p o s i t i o n i s a c o n d i t i o n o f s p e c i a l s u s c e p t i b i l i t y t o a d i s e a s e , 
n o t a d i s e a s e i t s e l f . P r e s t o n v. Wonder Bread, 96 Or App 613, r e v den 308 Or 
405 (1989) ( " A l l causes o f a d i s e a s e , as opposed merely t o a s u s c e p t i b i l i t y o r 
p r e d i s p o s i t i o n , must be c o n s i d e r e d i n d e t e r m i n i n g w h i c h , i f any, was t h e m a j or 
c o n t r i b u t i n g cause.") (Emphasis i n o r i g i n a l ) ; see a l s o D a v i d K. Bover, s u p r a a t 
564, n.2 ( " [ T ] h e s i t u a t i o n i n which f a c t o r s p e c u l i a r t o an i n d i v i d u a l cause a 
d i s e a s e i s q u i t e d i f f e r e n t from t h a t i n which an i n d i v i d u a l i s s u s c e p t i b l e t o 
development o f a d i s e a s e . " ) (Emphasis i n o r i g i n a l ) . 

I n t h e p r e s e n t case, t h e Referee found, and we agree: " C l a i m a n t ' s d i a ­
b e t i c n e u r o p a t h y c r e a t e d a p r e d i s p o s i t i o n t o development o f C h a r c o t ' s j o i n t , b u t 
d i d n o t cause t h e c o n d i t i o n . " (O&O a t p. 4; see Exs. 29-27, 3 0 - 9 ) . T h e r e f o r e , 
as r e q u i r e d under Spurqeon, we do n o t c o n s i d e r c l a i m a n t ' s d i a b e t e s o r h i s 
d i a b e t e s - r e l a t e d n e u r o p a t h y i n d e t e r m i n i n g whether he has c a r r i e d h i s burden o f 
p r o o f c o n c e r n i n g t h e c a u s a t i o n o f h i s Charcot's j o i n t c o n d i t i o n . 

I t i s u n d i s p u t e d t h a t c l a i m a n t ' s work a c t i v i t i e s i n v o l v e d a g r e a t d e a l o f 
w a l k i n g and t h a t t h e r e p e t i t i v e trauma a s s o c i a t e d w i t h w a l k i n g a t work c o n t r i ­
b u t e d t o t h e development o f h i s Charcot's j o i n t . The q u e s t i o n i s whether 
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c l a i m a n t ' s work exposure was t h e major c o n t r i b u t i n g cause o f t h e c o n d i t i o n . We 
c o n c l u d e t h a t i t was. 

Dr. Youker, t r e a t i n g e n d o c r i n o l o g i s t , e x p l a i n e d t h e e t i o l o g y o f Cha r c o t ' s 
j o i n t as f o l l o w s : 

"A C h a r c o t ' s j o i n t appears t o be a j o i n t secondary t o mechani­
c a l trauma t o t h a t j o i n t . Now, i t appears t h a t t h e way t h i s j o i n t 
d e v e l o p s i s t h e r e i s l o s s o f p o s i t i o n sense known as p r o p r i o c e p t i o n . 
T h a t a l l o w s f o r trauma t o t h a t j o i n t t h a t would o t h e r w i s e n o t o c c u r 
because we have t h e sense o f where t h o s e j o i n t s a r e and we d o n ' t 
t r a u m a t i z e them. I f you l o s e t h e sense o f where t h o s e j o i n t s a r e , 
you can e a s i l y t r a u m a t i z e t h o s e j o i n t s , and t h e n you d e v e l o p t h e 
secondary trauma, a r t h r i t i s , poor f i t t i n g j o i n t s t h a t you would de­
f i n e as C h a r c o t ' s j o i n t . " (Ex. 2 9 - 9 ) . 

Dr. Youker a l s o s t a t e d , " [ Y ] o u have t o have trauma i n o r d e r t o d e v e l o p t h e 
C h a r c o t ' s j o i n t . And I t h i n k t h a t w a l k i n g i s enough trauma f o r someone who 
l a c k s t h e se n s o r y p e r c e p t i o n i n t h e i r f o o t . " (Ex. 29-11). Dr. Youker o p i n e d 
t h a t , as between t h e c l a i m a n t ' s nerve damage secondary t o h i s d i a b e t e s and h i s 
w a l k i n g a t work, one was n o t "more c a u s a t i v e t h a n t h e o t h e r . " (Exs. 29-14, 29-
1 5 ) . Taken o u t o f c o n t e x t , we f i n d t h e a f o r e m e n t i o n e d c o n c l u s i o n t o be m i s l e a d ­
i n g . The i s s u e was n o t framed f o r , t h e d o c t o r s i n terms o f s u s c e p t i b i l i t y v e r s u s 
cause; had i t been so framed, we are persuaded by t h e e v i d e n c e t h e y d i d o f f e r 
t h a t t h e y saw t h e d i a b e t e s and neuropathy as p r e d i s p o s i t i o n s and n o t causes. 
For example, t h e f o l l o w i n g i n t e r c h a n g e , i n c o n t r a s t , persuades us t h a t Dr. 
Youker i n t e n d e d t o d i s t i n g u i s h between c l a i m a n t ' s d i a b e t e s - r e l a t e d p r e d i s p o s i ­
t i o n t o d e v e l o p i n g Charcot's j o i n t and t h e c a u s a t i o n o f t h a t c o n d i t i o n : 

Q u e s t i o n (by C o u n s e l ) : "And t h a t as f a r as t h e d i a b e t i c n e u r o p a t h y 
and m i c r o t r a u m a o r r e p e a t e d trauma, you c a n ' t assess w h i c h would be 
more r e s p o n s i b l e f o r t h e development o f t h e c o n d i t i o n ? 

Answer (by Dr. Y o u k e r ) : " W e l l , I guess, t o be honest w i t h you, what 
causes t h e c o n d i t i o n i s t h e r e p e a t e d trauma. I mean, t h e r e p e a t e d 
trauma i s what causes t h e Charcot's j o i n t . " (Ex. 29-21) 

Dr. Manley, t r e a t i n g o r t h o p e d i s t , d e s c r i b e d t h e Char c o t ' s p r o c e s s as 
m i c r o f r a c t u r e s w i t h i n the, bone and d e s t r u c t i o n o f a r t i c u l a r c a r t i l a g e . (Ex. 30-
2 1 ) . Counsel asked Dr. Manley, "Does t h e d i a b e t e s cause t h e m i c r o f r a c t u r e s and 
t h e d e s t r u c t i o n o f t h e c a r t i l a g e o r i s t h a t a response t o an o u t s i d e f o r c e ? " 
Dr. Manley responded, "That's a response t o an o u t s i d e f o r c e . " (Ex. 30-22). 
Based on t h e m e d i c a l e v i d e n c e , we conclude t h a t Dr. Manley, l i k e Dr. Youker, 
d i s t i n g u i s h e d between c l a i m a n t ' s d i a b e t e s - r e l a t e d n e u r o p a t h y and t h e a c t u a l 
w o r k - r e l a t e d c a u s a t i o n o f t h e Charcot's j o i n t . 

Dr. B e r g s t r o m , i n t e r n i s t , examined c l a i m a n t on b e h a l f o f t h e employer. He 
d e s c r i b e d t h e n e u r o p a t h y and microtrauma as "two p r e r e q u i s i t e s " and "two c o n d i ­
t i o n s " w h i c h l e d t o t h e Charcot's j o i n t . (Ex. 3 1 - 5 ) . He was u n a b l e t o s t a t e , 
as between c l a i m a n t ' s n e u r o p a t h y and h i s work a c t i v i t y , w h i c h o f t h e two was 
"more r e s p o n s i b l e " f o r t h e Charcot's j o i n t . (Exs. 30-10 and 30-11). However, 
when asked t o d e s c r i b e t h e "causal element" i n t h e j o i n t r e m o d e l i n g p r o c e s s i n ­
v o l v e d i n t h e development o f Charcot's j o i n t , Dr. Bergstrom s t a t e d , " P r o b a b l y 
t h e c a u s a l element o f t h a t i s i n terms o f t h a t t h e r e a re new s t r e s s e s o r t h e r e ' s 
t h e trauma o r t h e r e i s changes t h a t a r e p l a c e d upon t h e — t h a t j o i n t l e a d i n g t o 
i n s t a b i l i t y [ . ] " (Ex. 31-18). 

I n l i g h t o f t h e c o n s i s t e n c y among t h e m e d i c a l o p i n i o n s r e g a r d i n g work cau­
s a t i o n , t h e e x p e r t s ' r e a s o n i n g s u p p o r t i n g a work c o n n e c t i o n , and p a r t i c u l a r l y 
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c o n s i d e r i n g t h e w e l l reasoned e x p l a n a t i o n s p r o v i d e d by Dr. Youker and Dr. 
Manley, we c o n c l u d e t h a t c l a i m a n t has c a r r i e d h i s burden o f p r o v i n g t h a t h i s 
work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s C h a r c o t ' s j o i n t . 

A t t o r n e y f e e s 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t an award o f $5,800 f o r s e r v i c e s c o n c e r n i n g em­
p l o y e r ' s d e n i a l i s a re a s o n a b l e amount f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s r e n ­
d e r e d a t h e a r i n g . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e i s s u e , t h e c o m p l e x i t y o f t h e i s s u e , t h e v a l u e o f t h e i n ­
t e r e s t i n v o l v e d , as w e l l as t h e statement o f s e r v i c e s p r o v i d e d by c o u n s e l . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
employer's r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e com­
p e n s a b i l i t y i s s u e i s $1,200, t o be p a i d by t h e employer. I n r e a c h i n g t h i s con­
c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p ­
r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 6, 1990 i s a f f i r m e d w i t h t h e e x c e p t i o n 
t h a t c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e o f $5,800 f o r s e r v i c e s a t h e a r i n g 
t o be p a i d d i r e c t l y t o c l a i m a n t ' s a t t o r n e y by t h e s e l f - i n s u r e d employer. For 
s e r v i c e s on r e v i e w , c l a i m a n t i s awarded an assessed a t t o r n e y f e e o f $1,200, t o 
be p a i d d i r e c t l y t o c l a i m a n t ' s a t t o r n e y by t h e s e l f - i n s u r e d employer. 

F e b r u a r y 28, 1992 C i t e as 44 Van N a t t a 362 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
EDWARD B. CASTRO, Claimant 

WCB Case No. 90-15002 
ORDER ON REVIEW 

Paul S. B o v a r n i c k , Claimant A t t o r n e y 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Emerson's o r d e r 
w h i c h s e t a s i d e a D e t e r m i n a t i o n Order t h a t : (1) awarded c l a i m a n t t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s from December 1, 1989 t h r o u g h J anuary 10, 1990; (2) 
awarded c l a i m a n t t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s f r o m J a n u a r y 1 1 , 1990 
t h r o u g h June 8, 1990; and (3) found t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
June 8, 1990. C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Re f e r e e ' s 
o r d e r w h i c h d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r t h e i n s u r e r ' s 
a l l e g e d l y u n r e a s o n a b l e r e f u s a l t o pay temporary t o t a l d i s a b i l i t y b e n e f i t s and t o 
p r o v i d e documents. On r e v i e w , t h e i s s u e s a r e premature c l o s u r e , e x t e n t o f tem­
p o r a r y d i s a b i l i t y , and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and 
m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 
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The R e f e r e e , a p p l y i n g t h e 1990 amendments t o t h e w o r k e r s ' compensation 
s t a t u t e s , c o n c l u d e d t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d . The i n s u r e r o b j e c t s 
t o t h i s c o n c l u s i o n , c o n t e n d i n g t h a t t h e m e d i c a l e v i d e n c e s u p p o r t s t h e D e t e r m i n a ­
t i o n Order f i n d i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on June 8, 1990. 

Under ORS 656.268(1), c l a i m s s h a l l not be c l o s e d i f t h e w o r k e r ' s c o n d i t i o n 
has n o t become m e d i c a l l y s t a t i o n a r y . " M e d i c a l l y s t a t i o n a r y " means t h a t "no f u r ­
t h e r m a t e r i a l improvement would r e a s o n a b l y be expected from m e d i c a l t r e a t m e n t , 
o r t h e passage o f t i m e . " ORS 656.005(17). I t i s c l a i m a n t ' s burden t o show t h a t 
he was n o t m e d i c a l l y s t a t i o n a r y as o f t h e d a t e t h e D e t e r m i n a t i o n Order i s s u e d . 
B e r l i n e r v. Weyerhaeuser Co., 54 Or App 624 (19 8 1 ) . The r e s o l u t i o n o f t h e medi­
c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l q u e s t i o n which must be r e s o l v e d 
based on competent m e d i c a l e v i d e n c e . Harmon v. SAIF, 54 Or App 121, 125 (1 9 8 5 ) . 

We agree w i t h c l a i m a n t t h a t he c a r r i e d h i s burden o f p r o o f . Dr. F r a n k e l , 
D.C., c l a i m a n t ' s t h e n - t r e a t i n g c h i r o p r a c t o r , m e r e l y a n t i c i p a t e d a m e d i c a l l y s t a ­
t i o n a r y d a t e o f May 30, 1990. (Ex 6 ) . Such evide n c e i s n o t p r o o f t h a t c l a i m a n t 
a c t u a l l y was m e d i c a l l y s t a t i o n a r y on t h a t d a t e . See L l o y d F i s h e r , 41 Van N a t t a 
1694 ( 1 9 8 9 ) . Moreover, as o f January 11, 1990, F r a n k e l e s t i m a t e d t h a t c l a i m a n t 
w o u l d r e q u i r e t h r e e t o f o u r months o f f u r t h e r t r e a t m e n t . (Ex. 6 ) . There i s no 
e v i d e n c e t h a t c l a i m a n t r e c e i v e d any t r e a t m e n t a f t e r he was i n c a r c e r a t e d i n l a t e 
J a n uary 1990. F r a n k e l a l s o a n t i c i p a t e d t h a t t r e a t m e n t would resume f o l l o w i n g 
c l a i m a n t ' s r e l e a s e f r o m p r i s o n . (Ex. 9 ) . 

Because c l a i m a n t p r o v e d t h a t he was n o t m e d i c a l l y s t a t i o n a r y on June 8, 
1990, and d i d n o t become m e d i c a l l y s t a t i o n a r y p r i o r t o t h e D e t e r m i n a t i o n Order, 
we agree w i t h t h e Referee t h a t t h e J u l y 2, 1990 D e t e r m i n a t i o n Order p r e m a t u r e l y 
c l o s e d t h e c l a i m . 

E x t e n t o f Temporary D i s a b i l i t y 

The i n s u r e r n e x t argues t h a t t h e D e t e r m i n a t i o n Order c o r r e c t l y awarded 
c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y from December 1, 1989 t h r o u g h January 10, 
1990 because, on January 11, 1990, Dr. F r a n k e l r e l e a s e d c l a i m a n t f o r m o d i f i e d 
work. We d i s a g r e e . 

ORS 656.268(3) r e q u i r e s t h a t payment o f tem p o r a r y t o t a l d i s a b i l i t y bene­
f i t s c o n t i n u e u n t i l any o f t h e s p e c i f i e d events o c c u r s . Among such e v e n t s i s a 
w r i t t e n r e l e a s e t o r e t u r n t o m o d i f i e d employment by t h e a t t e n d i n g p h y s i c i a n , and 
"such employment i s o f f e r e d i n w r i t i n g t o t h e worker and t h e w o r k e r f a i l s t o be­
g i n such employment." ORS 6 5 6 . 2 6 8 ( 3 ) ( c ) . A l t h o u g h t h e r e i s e v i d e n c e t h a t Dr. 
F r a n k e l r e l e a s e d c l a i m a n t f o r m o d i f i e d work on January 1 1 , 1990, t h e r e i s no 
e v i d e n c e t h a t Dr. F r a n k e l gave c l a i m a n t a w r i t t e n r e l e a s e o r t h a t m o d i f i e d em­
ployment was o f f e r e d t o c l a i m a n t i n w r i t i n g . ORS 6 5 6 . 2 6 8 ( 3 ) ( c ) , t h e r e f o r e , i s 
n o t s a t i s f i e d and t h e i n s u r e r was n o t e n t i t l e d t o d i s c o n t i n u e t e m p o r a r y t o t a l 
d i s a b i l i t y payments on January 10, 1990. 

S e c t i o n 50 o f Senate B i l l 1197, however, p r o v i d e s : 

" N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f t h i s c h a p t e r , an i n ­
j u r e d w o r k e r i s n o t e l i g i b l e t o r e c e i v e compensation under ORS 
656.210 o r 656.212 [ w h i c h p r o v i d e f o r temporary t o t a l and p a r t i a l 
d i s a b i l i t y b e n e f i t s ] f o r p e r i o d s o f t i m e d u r i n g which t h e w o r k e r i s 
i n c a r c e r a t e d f o r t h e commission o f a c r i m e . As used i n t h i s sec­
t i o n , an i n d i v i d u a l i s n o t ' i n c a r c e r a t e d ' i f t h e i n d i v i d u a l i s on 
p a r o l e o r work r e l e a s e s t a t u s . " 
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Based on s e c t i o n 50, t h e Referee d e t e r m i n e d t h a t c l a i m a n t ' s t e m p o r a r y d i s ­
a b i l i t y b e n e f i t s were suspended. The Referee concluded, however, t h a t c l a i m ­
a n t ' s e n t i t l e m e n t t o such b e n e f i t s ended on May 7, 1990, t h e d a t e t h a t t h e new 
A c t was approved by t h e Governor. 

T h i s case i s s u b j e c t t o t h e law as amended by 1990 Oregon Laws, c h a p t e r 2. 
S e c t i o n 50 i s n o t an e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . 
5 4 ( 3 ) . We f u r t h e r f i n d t h a t a p p l i c a t i o n o f t h e new law w i l l n o t produce an ab­
s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e work­
e r s ' compensation law. See I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . The p r o v i ­
s i o n t h e r e f o r e a p p l i e s r e t r o a c t i v e l y t o c l a i m a n t ' s case r a t h e r t h a n on t h e d a t e 
o f t h e Governor's a p p r o v a l . 

C l a i m a n t a s s e r t s t h a t he does not f a l l under s e c t i o n 50 because he was n o t 
i n c a r c e r a t e d " f o r t h e commission o f a c r i m e . " Rather, c l a i m a n t c o n t e n d s t h a t 
t h e e v i d e n c e o n l y shows t h a t he was " i n c a r c e r a t e d a f t e r b e i n g accused o f v i o l a t ­
i n g h i s p a r o l e " and t h a t he was r e l e a s e d when " t h a t a c c u s a t i o n was f o u n d t o be 
u n t r u e . " (Resp. B r i e f a t 2 ) . 

As s t a t e d above, s e c t i o n 50 p r o v i d e s t h a t t e m p o r a r y d i s a b i l i t y b e n e f i t s 
a r e n o t a v a i l a b l e t o persons who are " i n c a r c e r a t e d f o r t h e commission o f a 
c r i m e . " We c o n s t r u e t h i s p r o v i s i o n i n l i g h t o f OAR 436-60-045. Th a t r u l e p r o ­
v i d e s t h a t a w o r k e r i s " i n c a r c e r a t e d f o r commission o f a c r i m e " when i n p r e t r i a l 
d e t e n t i o n o r i m p r i s o n e d f o l l o w i n g c o n v i c t i o n o f a c r i m e . 

I n r e g a r d t o p a r o l e , upon b e i n g i n f o r m e d and h a v i n g r e a s o n a b l e grounds t o 
b e l i e v e t h a t a p e r s o n has v i o l a t e d t h e c o n d i t i o n s o f p a r o l e , t h e Board o f P a r o l e 
and Department o f C o r r e c t i o n s may o r d e r t h e a r r e s t and d e t e n t i o n o f such person. 
ORS 144.331, 144.350. ORS 144.345 a u t h o r i z e s t h e r e v o c a t i o n o f p a r o l e f o r any 
p e r s o n who v i o l a t e s t h e c o n d i t i o n s o f p a r o l e . A f t e r c o n d u c t i n g a h e a r i n g and 
f i n d i n g t h a t t h e c o n d i t i o n s o f p a r o l e have been v i o l a t e d , t h e S t a t e Board may 
" r e i n s t a t e o r c o n t i n u e t h e a l l e g e d p a r o l e v i o l a t o r on p a r o l e s u b j e c t t o t h e same 
o r m o d i f i e d c o n d i t i o n s o f p a r o l e o r revoke p a r o l e and r e q u i r e t h a t t h e p a r o l e 
v i o l a t o r s e r v e a t e r m o f imprisonment as p r o v i d e d by ORS 144.346." ORS 
144.343(6) . 

I n t h i s case, t h e r e c o r d r e v e a l s t h a t c l a i m a n t was i n c a r c e r a t e d f o r a 
" p a r o l e v i o l a t i o n . " ( T r . a t 8 ) . A l t h o u g h he contends t h a t he was r e l e a s e d upon 
a f i n d i n g t h a t he d i d n o t v i o l a t e t h e c o n d i t i o n s o f p a r o l e , we c o n c l u d e t h a t he 
was " i n c a r c e r a t e d f o r t h e commission o f a c r i m e " under s e c t i o n 50 o f t h e new 
law. As p r o v i d e d by OAR 436-60-045, a person i s " i n c a r c e r a t e d " w hether i t i s 
p r e t r i a l d e t e n t i o n o r f o l l o w i n g c o n v i c t i o n o f a c r i m e . T h e r e f o r e , i t i s immate­
r i a l w h ether c l a i m a n t was d e t a i n e d on s u s p i c i o n o f v i o l a t i n g t h e c o n d i t i o n s o f 
p a r o l e , based on ORS 144.350, o r he a c t u a l l y was found t o have engaged i n such 
condu c t and was i n c a r c e r a t e d , based on ORS 144.343(6). C l a i m a n t t h e r e f o r e i s 
d i s q u a l i f i e d f r o m r e c e i v i n g temporary d i s a b i l i t y b e n e f i t s d u r i n g t h e p e r i o d o f 
i n c a r c e r a t i o n . 

I n c o n c l u s i o n , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
f r o m December 1, 1989 t o t h e day b e f o r e h i s January 1990 i n c a r c e r a t i o n . More­
o v e r , because we have found t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d , c l a i m a n t i s 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s from t h e day a f t e r h i s J u l y 1990 r e ­
l e a s e f r o m i n c a r c e r a t i o n u n t i l such b e n e f i t s may be t e r m i n a t e d i n accordance 
w i t h law. 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t contends t h a t he i s e n t i t l e d t o a p e n a l t y and a t t o r n e y f e e based 
on t h e i n s u r e r ' s t e r m i n a t i o n o f temporary d i s a b i l i t y b e n e f i t s , see ORS 
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656 . 2 6 2 ( 1 0 ) , and d e l a y i n p r o v i d i n g a r e q u e s t e d document, see i d . ; OAR 438-07-
0 1 5 ( 2 ) . Such a c t i o n s , i f unreasonable, w a r r a n t a p e n a l t y based on t h e "amounts 
t h e n due" o r t h e assessment o f a t t o r n e y fees under ORS 656.382( 1 ) . See ORS 
656 . 2 6 2 ( 1 0 ) ; N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 (19 9 1 ) . 

I n t h i s case, t h e r e was no unreasonable d e l a y o r r e f u s a l t o pay te m p o r a r y 
d i s a b i l i t y b e n e f i t s . To t h e c o n t r a r y , c l a i m a n t was p a i d t e m p o r a r y d i s a b i l i t y 
u n t i l June 8, 1990, a l t h o u g h he was o n l y e n t i t l e d t o such b e n e f i t s f r o m December 
1, 1989 t h r o u g h January 1990. Since t h e i n s u r e r ' s t e r m i n a t i o n o f b e n e f i t s was 
j u s t i f i e d , c l a i m a n t i s n o t e n t i t l e d t o a p e n a l t y under ORS 656.262(10). More­
o v e r , t h e i n s u r e r has n o t unreasonably r e s i s t e d t h e payment o f compensation. 
T h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o a t t o r n e y f e e s under ORS 656.382(1).' 
A e t n a C a s u a l t y Company v. Jackson, 108 Or App 253 (1 9 9 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 15, 1991 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t found t h a t c l a i m a n t was e n t i ­
t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s from December 1, 1989 t h r o u g h May 7, 1990 
i s m o d i f i e d . C l a i m a n t i s e n t i t l e d t o such b e n e f i t s from December 1, 1989 t o t h e 
day b e f o r e h i s January 1990 i n c a r c e r a t i o n . 1 Claimant i s a l s o e n t i t l e d t o tempo­
r a r y d i s a b i l i t y b e n e f i t s from t h e day a f t e r h i s r e l e a s e f r o m i n c a r c e r a t i o n u n t i l 
such b e n e f i t s can be t e r m i n a t e d i n accordance w i t h law. C l a i m a n t ' s a t t o r n e y i s . 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r . How­
e v e r , t h e t o t a l a t t o r n e y f e e payable from t h i s o r d e r and t h e R e f e r e e ' s o r d e r 
s h a l l n o t exceed $3,800. The remainder o f t h e o r d e r i s a f f i r m e d . 

F e b r u a r y 28, 1992 C i t e as 44 Van N a t t a 365 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROY L. CENTER, Claimant 

WCB Case Nos. 90-11778 & 90-07169 
ORDER ON REVIEW 

Babin & Keusink, Claimant A t t o r n e y s 
Norman F. K e l l e y , A s s i s t a n t A t t o r n e y General 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l V. Johnson's o r d e r w h i c h d i s ­
m issed c l a i m a n t ' s h e a r i n g r e q u e s t f o r l a c k o f j u r i s d i c t i o n . On r e v i e w , t h e 
i s s u e i s s u b j e c t i v i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g c o r r e c t i o n . I n 
t h e f i r s t p a r a g r a p h o f t h e Referee's f i n d i n g s , t h e r e f e r e n c e t o Cr e s c e n t C i t y , 
Oregon s h o u l d be Crescent C i t y , C a l i f o r n i a . 

CONCLUSIONS OF LAW AND OPINION 

As a p r e l i m i n a r y m a t t e r , we note t h a t t h e Referee found t h a t c l a i m a n t was 
n o t an Oregon s u b j e c t worker and concluded t h a t he d i d n o t have j u r i s d i c t i o n 
o v e r t h i s m a t t e r because c l a i m a n t was n o t an Oregon worker. The Re f e r e e t h e r e ­
f o r e d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t . We do not agree t h a t t h e Referee d i d 
n o t have j u r i s d i c t i o n . 
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The Board has j u r i s d i c t i o n over m a t t e r s c o n c e r n i n g a c l a i m , w h i c h i s de­
f i n e d as t h o s e m a t t e r s i n whic h "a worker's r i g h t t o r e c e i v e compensation, o r 
t h e amount t h e r e o f , a r e d i r e c t l y a t i s s u e . " ORS 65 6 . 7 0 4 ( 3 ) ; ORS 6 5 6 . 7 2 6 ( 2 ) ; 
6 5 6 . 2 8 3 ( 1 ) . T h i s m a t t e r concerns whether c l a i m a n t i s an Oregon s u b j e c t w o r k e r . 
C o n s e q u e n t l y , t h i s i s a m a t t e r c o n c e r n i n g a c l a i m over w h i c h we have j u r i s d i c ­
t i o n , because i t i s a m a t t e r i n which a worker's r i g h t t o r e c e i v e compensation 
i s d i r e c t l y a t i s s u e . 

We n o t e t h a t no p a r t y r e q u e s t e d t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g be 
d i s m i s s e d . We a r e aware o f no o t h e r a u t h o r i t y s u p p o r t i n g a d i s m i s s a l , absent 
such a r e q u e s t . A c c o r d i n g l y , because no p a r t y r e q u e s t e d t h e d i s m i s s a l , because 
we have c o n c l u d e d t h a t we have j u r i s d i c t i o n over t h i s m a t t e r , and because we 
f i n d t h e r e c o r d s u f f i c i e n t l y developed, we r e i n s t a t e t h e h e a r i n g r e q u e s t and 
pro c e e d t o t h e m e r i t s . 

On F e b r u a r y 4, 1990 R i c k B e n t l e y , an independent c o n t r a c t o r , came t o 
c l a i m a n t ' s house i n B r o o k i n g s , Oregon, and asked c l a i m a n t and c l a i m a n t ' s b r o t h e r 
t o work on a r o o f i n g j o b i n Crescent C i t y , C a l i f o r n i a . C l a i m a n t and h i s b r o t h e r 
agreed t o do t h e work f o r s i x d o l l a r s an hour, n o t t o exceed 50 d o l l a r s a day. 
B e n t l e y d r o v e c l a i m a n t and c l a i m a n t ' s b r o t h e r t o t h e j o b s i t e i n C r e s c e n t C i t y . 
B e n t l e y sometimes p e r f o r m e d s u b c o n t r a c t o r work i n Oregon f o r H o r t o n B r o t h e r s 
( h e r e a f t e r H o r t o n ) , a g e n e r a l c o n t r a c t o r . On February 4, 1990, B e n t l e y t o o k a 
t a r p o t f r o m H o r t o n , w i t h o u t o b t a i n i n g a u t h o r i z a t i o n t o do so. C l a i m a n t had 
p r e v i o u s l y p e r f o r m e d two j o b s f o r B e n t l e y i n Oregon on a j o b - b y - j o b b a s i s , be­
f o r e t h e C r e s c e n t C i t y j o b . ( T r . 6 8 ) . While p e r f o r m i n g t h e Cr e s c e n t C i t y j o b , 
c l a i m a n t was i n j u r e d when t h e handle o f t h e bucket o f h o t t a r he was c a r r y i n g 
b r o k e , and t a r s p i l l e d o n t o h i s l e g and hands. 

C l a i m a n t f i l e d a w o r k e r s ' compensation c l a i m a g a i n s t H o r t o n B r o t h e r s i n 
t h e b e l i e f t h a t H o r t o n was t h e g e n e r a l c o n t r a c t o r o f t h e p r o j e c t c l a i m a n t was 
w o r k i n g on a t t h e t i m e he was i n j u r e d . Claimant a l s o f i l e d a c l a i m a g a i n s t R i c k 
B e n t l e y C o n s t r u c t i o n . 

A t t h e o u t s e t , we n o t e t h a t t h e r e i s no evide n c e t h a t c l a i m a n t was e i t h e r 
an employee o f H o r t o n when he was i n j u r e d o r t h a t R i c k B e n t l e y was a s u b c o n t r a c ­
t o r o f H o r t o n B r o t h e r s a t t h e t i m e o f c l a i m a n t ' s i n j u r y . M i c h e l l e H o r t o n -
T i d w e l l , p r e s i d e n t o f H o r t o n , t e s t i f i e d t h a t c l a i m a n t was n o t employed by H o r t o n 
on t h e d a t e o f t h e i n j u r y and t h a t she d i d n o t b e l i e v e he had ever been employed 
by H o r t o n . H o r t o n - T i d w e l l f u r t h e r t e s t i f i e d t h a t B e n t l e y was n o t an employee o r 
a s u b c o n t r a c t o r f o r H o r t o n a t t h e t i m e o f c l a i m a n t ' s i n j u r y . Moreover, B e n t l e y 
made a sworn s t a t e m e n t t h a t t h e Crescent C i t y j o b was n o t r e l a t e d t o any work 
b e i n g done by H o r t o n and t h a t he t o o k t h e t a r p o t from H o r t o n w i t h o u t p e r m i s ­
s i o n . C l a i m a n t t e s t i f i e d he f i l e d a c l a i m a g a i n s t H o r t o n because he was unsure 
whether a s u b c o n t r a c t o r r e l a t i o n s h i p e x i s t e d . C l a i m a n t t o l d a Department o f I n ­
surance and Finance i n v e s t i g a t o r t h a t he knew B e n t l e y had worked as a subcon­
t r a c t o r f o r H o r t o n i n t h e p a s t , b u t was n o t w o r k i n g as a s u b c o n t r a c t o r on t h e 
Cre s c e n t c i t y j o b . C l a i m a n t ' s t e s t i m o n y a t t h e h e a r i n g was c o n s i s t e n t w i t h h i s 
s t a t e m e n t s t o t h e DIF i n v e s t i g a t o r . Based on t h i s e v i d e n c e , we c o n c l u d e t h a t 
B e n t l e y was n o t Hor t o n ' s s u b c o n t r a c t o r a t t h e t i m e o f c l a i m a n t ' s i n j u r y . 

I n o r d e r t o r e c e i v e Oregon w o r k e r s ' compensation b e n e f i t s f o r an i n j u r y 
s u s t a i n e d i n a n o t h e r j u r i s d i c t i o n , a worker must be employed i n Oregon and be­
come i n j u r e d w h i l e t e m p o r a r i l y o u t o f Oregon i n c i d e n t a l t o t h e Oregon employ­
ment. ORS 6 5 6 . 1 2 6 ( 1 ) . Mere r e s i d e n c e i n Oregon i s i n s u f f i c i e n t t o make a 
wor k e r an Oregon employee f o r t h e purposes o f t h e Workers' Compensation Law. 
H o l l i n g s w o r t h v. May T r u c k i n g , 59 Or App 531, 535 ( 1 9 8 2 ) . 

I n c o n s t r u i n g ORS 656.126(1), Oregon c o u r t s have a p p l i e d a "permanent em­
ployment r e l a t i o n t e s t . " Under t h i s t e s t , t h e key i n q u i r y i s t h e " e x t e n t t o 
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whi c h c l a i m a n t ' s work o u t s i d e t h e s t a t e was tem p o r a r y . " Power Master I n c . v. 
B l a n c h a r d , 103 Or 467 (1990) c i t i n g Phelan v. H.S.C. Lo g g i n g , I n c . , 84 Or App 
632 ( 1 9 8 8 ) ; Hobson v. Ore D r e s s i n g , I n c . , 87 Or App 397, 400, r e v den 304 Or 437 
( 1 9 8 7 ) . 

The Board has p r e v i o u s l y h e l d t h a t o u t - o f - s t a t e work must be i n c i d e n t a l t o 
work p e r f o r m e d i n Oregon f o r an Oregon employer and t h e r e must be p r o o f o f "an 
e s t a b l i s h e d employment r e l a t i o n s h i p between [ t h e w o r k e r ] and t h i s employer i n 
Oregon b e f o r e t h e o u t o f s t a t e i n j u r y o c c u r s . " Steven A. Dancer, 40 Van N a t t a 
1750 ( 1 9 8 8 ) , c i t i n g D a r v l W. Hug u l e t , 37 Van N a t t a 1518, 1520 ( 1 9 8 5 ) . 

Here, c l a i m a n t d i d n o t have an Oregon j o b t o r e t u r n t o a f t e r t h e Crescent 
C i t y j o b was f i n i s h e d . A l t h o u g h c l a i m a n t might have a n t i c i p a t e d d o i n g more j o b s 
f o r B e n t l e y i n Oregon, on a j o b - b y - j o b b a s i s , he c o u l d n o t have had a r e a s o n a b l e 
e x p e c t a t i o n o f r e t u r n i n g t o work f o r B e n t l e y i n Oregon a f t e r t h e r o o f i n g j o b i n 
C a l i f o r n i a was f i n i s h e d . T h e r e f o r e , c l a i m a n t ' s work i n C a l i f o r n i a was n o t " i n c i ­
d e n t a l " t o employment i n Oregon. See L v l e E. Es t e s , 43 Van N a t t a 62 ( 1 9 9 1 ) . 

C l a i m a n t has n o t proven t h a t he was employed i n Oregon by B e n t l e y . There­
f o r e , c l a i m a n t ' s work t e m p o r a r i l y i n C a l i f o r n i a was not " i n c i d e n t a l " t o Oregon 
employment f o r B e n t l e y . Consequently, we conclude t h a t c l a i m a n t was n o t a sub­
j e c t w o r k e r i n Oregon when he was i n j u r e d i n C a l i f o r n i a . 

Because we con c l u d e t h a t c l a i m a n t ' s employment i s n o t i n c i d e n t a l t o Oregon 
employment f o r R i c k B e n t l e y C o n s t r u c t i o n , we do n o t address t h e Department o f 
I n s u r a n c e and Finance's argument t h a t c l a i m a n t ' s employment i n C a l i f o r n i a was 
c a s u a l under ORS 656.027( 3 ) . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 10, 1991 i s r e v e r s e d . C l a i m a n t ' s r e q u e s t 
f o r h e a r i n g i s r e i n s t a t e d . The SAIF C o r p o r a t i o n ' s d e n i a l s on b e h a l f o f t h e 
Department o f I n s u r a n c e and Finance and on b e h a l f o f H o r t o n B r o t h e r s a r e u p h e l d . 

F e b r u a r y 28, 1992 C i t e as 44 Van N a t t a 367 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROL M. COTE-WILLIAMS, Claimant 

WCB Case No. 90-20819 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Podnar's o r d e r t h a t 
d e c l i n e d t o d i r e c t t h e i n s u r e r t o pay s e v e r a l u n p a i d b i l l s f rom c l a i m a n t ' s c h i ­
r o p r a c t o r . I n i t s respondent's b r i e f , t h e i n s u r e r contends t h a t t h e Re f e r e e 
e r r e d i n : (1) a d d r e s s i n g t h i s m e d i c a l t r e a t m e n t i s s u e ; (2) a w a r d i n g an a t t o r n e y 
f e e under ORS 656 . 3 8 2 ( 1 ) ; and (3) a d m i t t i n g E x h i b i t 7 (a check-the-box l e t t e r 
s i g n e d by c l a i m a n t ' s c h i r o p r a c t o r c o n c e r n i n g t h e c h i r o p r a c t o r ' s b i l l s and t h e 
i n s u r e r ' s payments) as a m e d i c a l r e p o r t . We vac a t e i n p a r t and r e v e r s e i n p a r t . 

A t i s s u e here i s t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c h i r o p r a c t i c c a r e . The 
Refe r e e d e c l i n e d t o o r d e r t h e i n s u r e r t o pay f o r c l a i m a n t ' s c h i r o p r a c t i c c a r e 
a f t e r J u l y 1990, b u t awarded an assessed a t t o r n e y f e e under ORS 656.382(1) f o r 
t h e i n s u r e r ' s a l l e g e d l y unreasonable f a i l u r e t o pay f o r c l a i m a n t ' s J u l y 1990 
c h i r o p r a c t i c c a r e w i t h i n 60 days. On r e v i e w , c l a i m a n t c h a l l e n g e s t h e Referee's 
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r e f u s a l t o o r d e r t h e i n s u r e r t o pay f o r a d d i t i o n a l c h i r o p r a c t i c t r e a t m e n t i n 
August and September 1990. The i n s u r e r argues i n response t h a t t h e R e f e r e e \ 
l a c k e d j u r i s d i c t i o n under ORS 656.704 and 656.327 t o hear t h i s m e d i c a l s e r v i c e s 
d i s p u t e . We f i n d t h e i n s u r e r ' s argument p e r s u a s i v e and v a c a t e t h e R e f e r e e ' s 
o r d e r as t o t h e m e d i c a l s e r v i c e s i s s u e f o r l a c k o f j u r i s d i c t i o n . 

F o l l o w i n g her compensable i n j u r y on October 14, 1989, c l a i m a n t began 
t r e a t i n g w i t h a c h i r o p r a c t o r , who was her a t t e n d i n g p h y s i c i a n . On J u l y 12, 
1990, t h e i n s u r e r n o t i f i e d c l a i m a n t t h a t t h o s e t r e a t m e n t s w o u ld n o t be p a i d f o r 
a f t e r J u l y 1, 1990 because, due t o changes i n t h e law, her c h i r o p r a c t o r c o u l d no 
l o n g e r a c t as her a t t e n d i n g p h y s i c i a n and a u t h o r i z e her p a l l i a t i v e c h i r o p r a c t i c 
c a r e . (See Ex. 1 ) . C l a i m a n t c o n t i n u e d t o t r e a t w i t h her c h i r o p r a c t o r on J u l y 
23, August 6 and 2 1 , and September 4 and 7, 1990. ( T r . 6-7). When t h e i n s u r e r 
f a i l e d t o pay t h e c h i r o p r a c t o r b i l l s , c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on 
November 8, 1990. 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and t h e h e a r i n g was 
convened a f t e r J u l y 1, 1990, t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) . We concur and a c c o r d i n g l y a n a l y z e t h e m a t t e r under 
t h e Workers' Compensation A c t e f f e c t i v e J u l y 1, 1990. See Or Laws 1990 ( S p e c i a l 
S e s s i o n ) , ch. 2, 5 4 ( 2 ) . I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 

Subsequent t o t h e Referee's o r d e r , i n S t a n l e y Meyers, 43 Van N a t t a 2463 
( 1 9 9 1 ) , we h e l d t h a t under amended ORS 656.704(3) " m a t t e r s c o n c e r n i n g a c l a i m " 
o v e r w h i c h t h e Board and t h u s t h e Hearings D i v i s i o n has j u r i s d i c t i o n , do n o t i n ­
c l u d e any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r f e e s f o r w h i c h a r e s o l u t i o n 
p r o c e d u r e i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. I n t h i s case, we f i n d t h a t 
656.327, as amended, p r o v i d e s a procedure f o r r e s o l u t i o n o f t h i s d i s p u t e . 

A t t h e t i m e o f c l a i m a n t ' s i n j u r y , ORS 656.245(1) p r o v i d e d f o r p u r e l y p a l ­
l i a t i v e s e r v i c e s f o r compensable i n j u r i e s . Wait v. Montgomery Ward, I n c . , 10 Or 
App 333 ( 1 9 7 2 ) . However, t h e l e g i s l a t u r e amended ORS 656.245(1) i n 1990. As 
amended, i t r e q u i r e s c l a i m a n t ' s " a t t e n d i n g p h y s i c i a n , " as d e f i n e d by ORS 
656.005, t o r e q u e s t a p p r o v a l f o r p a l l i a t i v e care from t h e i n s u r e r b e f o r e such 
s e r v i c e s a r e r e n d e r e d and, i f a p p r o v a l i s n o t g r a n t e d , a u t h o r i z e s t h e a t t e n d i n g 
p h y s i c i a n t o r e q u e s t a p p r o v a l from t h e D i r e c t o r . Moreover, t h e amended d e f i n i ­
t i o n o f " a t t e n d i n g p h y s i c i a n " l i m i t s t r e a t m e n t a l l o w a b l e by a c h i r o p r a c t o r , as 
an a t t e n d i n g p h y s i c i a n , t o 30 days from t h e d a t e o f t h e f i r s t v i s i t on t h e c l a i m 
o r 12 v i s i t s , w h i c h e v e r o c c u r s f i r s t . ORS 6 5 6 . 0 0 5 ( 1 2 ) ( b ) ( B ) . 

I n Meyers, we a l s o h e l d t h a t ORS 656.327 p r o v i d e s a p r o c e d u r e f o r t h e r e s ­
o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d w o r k e r c o n c e r n i n g medi­
c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e o r i n v i o l a t i o n o f 
r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " We c o n c l u d e d t h a t o r i g i ­
n a l j u r i s d i c t i o n o v e r t h e s e d i s p u t e s now l i e s w i t h t h e D i r e c t o r . S t a n l e y 
Meyers, s u p r a . 

Here, r e l y i n g on t h e e f f e c t i v e d a t e o f t h e new p r o c e d u r e f o r r e q u e s t i n g 
a u t h o r i z a t i o n f o r p a l l i a t i v e c h i r o p r a c t i c c a r e s e t f o r t h i n ORS 656.245, t h e i n ­
s u r e r d i d n o t pay f o r c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t . (Ex. 5 ) . I n e f f e c t , 
t h e i n s u r e r was c o n t e n d i n g t h a t , because c l a i m a n t ' s p a l l i a t i v e c h i r o p r a c t i c c a r e 
a f t e r J u l y 1, 1990 was n o t a u t h o r i z e d p u r s u a n t t o ORS 656.327, such c a r e i n ­
a p p r o p r i a t e . , Inasmuch as ORS 656.327 g r a n t s o r i g i n a l j u r i s d i c t i o n o v e r such 
d i s p u t e s t o t h e D i r e c t o r , we conclude t h a t r e s o l u t i o n o f t h i s i s s u e i s n o t 
w i t h i n t h e j u r i s d i c t i o n o f t h e Hearings D i v i s i o n and, a c c o r d i n g l y , we v a c a t e t h e 
R e f e r e e ' s o r d e r as t o t h i s m a t t e r . See Joan E. Hathaway, 43 Van N a t t a 2730 
(1991) . 



C a r o l M. C o t e - W i l l i a m s , 44 Van N a t t a 367 (1992) 369 

W i t h r e g a r d t o t h e assessed a t t o r n e y f e e , t h e i n s u r e r a l s o argues on r e ­
v i e w t h a t t h e Referee l a c k e d j u r i s d i c t i o n t o assess p e n a l t i e s and r e l a t e d f e e s 
under ORS 656.262(10) f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o pay 
f o r c l a i m a n t ' s c h i r o p r a c t i c c a r e w i t h i n 60 days. W h i l e we agree t h a t t h e Ref­
e r e e l a c k e d j u r i s d i c t i o n under t h a t p r o v i s i o n , h e r e , t h e f e e was assessed under 
ORS 6 5 6 . 3 8 2 ( 1 ) . We r e c e n t l y n o t e d i n Ronald A. Stock, 43 Van N a t t a 1889 (1991) 
t h a t a c l a i m a n t may n o t seek b o t h a p e n a l t y under ORS 656.262(10) and an assess­
ed f e e under ORS 656.382(1) f o r t h e same conduct. We h e l d t h a t , w h i l e t h e 
D i r e c t o r has e x c l u s i v e j u r i s d i c t i o n i n cases where t h e s o l e i s s u e i s a p e n a l t y 
and r e l a t e d f e e f o r unreasonable conduct under ORS 656.262(10), where c l a i m a n t 
r a i s e s a s e p a r a t e f e e as t h e s o l e i s s u e o r a l l e g e s d i f f e r e n t conduct i n s u p p o r t 
o f a f e e t h a n i n s u p p o r t o f t h e p e n a l t y , t h e n t h e Hearings D i v i s i o n m a i n t a i n s 
j u r i s d i c t i o n t o d e c i d e whether a f e e i s w a r r a n t e d . Ronald A. Stock, s u pra. 

I n t h i s case, c l a i m a n t ' s a t t o r n e y i n i t i a l l y r e q u e s t e d p e n a l t i e s and r e ­
l a t e d f e e s under 656.262(10) f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e conduct i n 
f a i l i n g t o pay c l a i m a n t ' s c h i r o p r a c t o r b i l l s w i t h i n 60 days. L a t e r , he w i t h d r e w 
t h a t r e q u e s t and r a i s e d as t h e s o l e i s s u e an a t t o r n e y f e e under ORS 656.382(1) 
f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable r e s i s t a n c e t o t h e payment o f c l a i m a n t ' s 
c h i r o p r a c t o r b i l l s . We f i n d t h a t , under t h e s e c i r c u m s t a n c e s , t h e R e f e r e e main­
t a i n e d j u r i s d i c t i o n o v e r t h e a t t o r n e y f e e i s s u e . See Ronald A. S t o c k , supra. 
However, a f t e r our de novo r e v i e w o f t h e r e c o r d we, c o n c l u d e t h a t a f e e i s n o t 
w a r r a n t e d h e r e and r e v e r s e t h e Referee's award. 

Because i t i s r e l e v a n t t o t h e r e s o l u t i o n o f t h e a t t o r n e y f e e i s s u e , we 
f i r s t a ddress t h e i n s u r e r ' s argument t h a t t h e Referee e r r e d i n a d m i t t i n g E x h i b i t 
7 because i t i s n o t a "medical r e p o r t . " We r e v i e w t h e Referee's r u l i n g f o r 
abuse o f d i s c r e t i o n . See James D. Brusseau I I , 43 Van N a t t a 541 ( 1 9 9 1 ) . 

Here, c l a i m a n t o f f e r e d t h a t e x h i b i t , a check-the-box l e t t e r s i g n e d by 
c l a i m a n t ' s c h i r o p r a c t o r c o n c e r n i n g t h e c h i r o p r a c t o r ' s b i l l s and t h e i n s u r e r ' s 
payments, t o s u p p o r t her c o n t e n t i o n t h a t t h e i n s u r e r had u n r e a s o n a b l y r e s i s t e d 
payment o f c l a i m a n t ' s c h i r o p r a c t o r b i l l s . Because we f i n d t h a t t h e e x h i b i t was 
r e a s o n a b l y p e r t i n e n t t o c l a i m a n t ' s a l l e g a t i o n , we c o n c l u d e t h a t t h e Referee d i d 
n o t abuse h i s d i s c r e t i o n by a d m i t t i n g i t i n t o e v i d e n c e . See C i r i a c o Sosa, 
43 Van N a t t a 1713 ( 1 9 9 1 ) . 

On t h e o t h e r hand, we do not b e l i e v e t h a t E x h i b i t 7 e s t a b l i s h e s t h a t t h e 
i n s u r e r u n r e a s o n a b l y r e s i s t e d payment o r r e f u s e d t o pay. Moreover, we f i n d no 
e v i d e n c e f r o m w h i c h we can d e t e r m i n e when t h e i n s u r e r r e c e i v e d t h e c h i r o p r a c ­
t o r ' s b i l l i n g s nor has c l a i m a n t e s t a b l i s h e d when t h e b i l l i n g s were m a i l e d i n 
o r d e r t o t a k e advantage o f t h e p r e s u m p t i o n o f r e c e i p t under ORS 4 0 . 1 3 5 ( 1 ) ( q ) . 
Absent t h a t i n f o r m a t i o n , we cannot d e t e r m i n e i f t h e i n s u r e r u n r e a s o n a b l y r e ­
s i s t e d payment o f t h e b i l l i n g s . See S h a r i H a l l b e r q , 42 Van N a t t a 2750 ( 1 9 9 0 ) . 
A c c o r d i n g l y , we r e v e r s e t h e Referee's a t t o r n e y f e e award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 13, 1991 i s v a c a t e d i n p a r t and r e ­
v e r s e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r which r e l a t e s t o c l a i m a n t ' s 
c h i r o p r a c t i c b i l l s i s v a c a t e d . The Referee's $250 a t t o r n e y f e e award i s r e ­
v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
THOMAS E. EDISON, Claimant 

WCB Case No. 90-12890 
ORDER ON RECONSIDERATION 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d a "Request f o r Review" o f "Referee 
Tenenbaum's o r d e r d a t e d February 7, 1992." Inasmuch as we i s s u e d an Order on 
Review on F e b r u a r y 7, 1992 a f f i r m i n g Referee Tenenbaum's o r d e r , we i n t e r p r e t 
SAIF's r e q u e s t as a m o t i o n f o r r e c o n s i d e r a t i o n . 

A f t e r f u r t h e r c o n s i d e r i n g t h i s m a t t e r , we c o n t i n u e t o adhere t o t h e r e a ­
s o n i n g and c o n c l u s i o n s expressed i n our p r i o r o r d e r . S p e c i f i c a l l y , we c o n t i n u e 
t o h o l d t h a t : (1) c l a i m a n t ' s h e a r i n g r e q u e s t from SAIF's d e n i a l was t i m e l y 
f i l e d ; ( 2 ) c l a i m a n t ' s s t r o k e was compensable; and (3) t h e Refer e e ' s $2,700 
a t t o r n e y f e e award was r e a s o n a b l e . 

F i n a l l y , we n o t e t h a t , i n accordance w i t h OAR 436-60-140(4) and 438-05-
065, a c a r r i e r i s r e q u i r e d t o g i v e w r i t t e n n o t i c e o f i t s d e n i a l by r e g i s t e r e d o r 
c e r t i f i e d m a i l w i t h r e t u r n r e c e i p t r e q u e s t e d o r by p e r s o n a l s e r v i c e m e e t i n g t h e 
r e q u i r e m e n t s f o r s e r v i c e o f a summons. I n l i g h t o f t h i s r e q u i r e m e n t , we w i t h ­
draw o u r s p e c i a l c o n c u r r e n c e . 

A c c o r d i n g l y , t h e Board's February 7, 1992 o r d e r i s w i t h d r a w n . On r e c o n ­
s i d e r a t i o n , as supplemented h e r e i n , t h e Board's o r d e r i s adhered t o and rep u b ­
l i s h e d . The p a r t i e s ' r i g h t s o f appeal s h a l l b e g i n t o r u n fr o m t h e d a t e o f t h i s 
o r d e r . 

I T IS SO ORDERED. 

Fe b r u a r y 28, 1992 C i t e as 44 Van N a t t a 370 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JESUS C. GONZALES, Claimant 

WCB Case No. 90-12216 
ORDER ON REVIEW 

J. R. P e r k i n s I I I , C laimant A t t o r n e y 
Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee D a v i s ' o r d e r w h i c h : 
(1) d e c l i n e d t o admit e x p e r t t e s t i m o n y a t h e a r i n g ; and (2) i n c r e a s e d c l a i m a n t ' s 
s c h e d u l e d permanent d i s a b i l i t y award f o r a r i g h t knee i n j u r y f r o m 30 p e r c e n t (45 
d e g r e e s ) , as awarded by a p r i o r D e t e r m i n a t i o n Order and s t i p u l a t i o n , t o 34 p e r ­
c e n t ( 5 1 d e g r e e s ) . On r e v i e w , t h e i s s u e s a r e ad m i s s i o n o f e v i d e n c e and e x t e n t 
o f s c h e d u l e d permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 
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CONCLUSIONS OF LAW AND OPINION 
E x p e r t Testimony 
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C l a i m a n t o b j e c t s t o t h e Referee's d e c i s i o n t o o m i t Dr. Donovan's t e s t i m o n y 
a t h e a r i n g . We co n c l u d e t h a t t h e d e c i s i o n was w i t h i n t h e d i s c r e t i o n o f t h e Ref­
e r e e . 

P a r t i e s a r e r e q u i r e d by OAR 438-07-016 t o p r o v i d e n o t i c e o f e x p e r t t e s t i ­
mony n o t l e s s t h a n 10 days b e f o r e a h e a r i n g . F a i l u r e t o comply w i t h t h e r u l e 
may be a gro u n d f o r e x c l u s i o n o f e x p e r t t e s t i m o n y p u r s u a n t t o OAR 438-07-016. 
Here, t h e i n s u r e r was n o t i n f o r m e d o f Dr. Donovan's l i v e t e s t i m o n y u n t i l 25 min­
u t e s b e f o r e h e a r i n g . ( T r . 1, 6 ) . The i n s u r e r a s s e r t e d t h a t i t was p r e j u d i c e d 
by t h e u n t i m e l y d i s c l o s u r e on t h e b a s i s t h a t he was n o t p r e p a r e d f o r such t e s t i ­
mony and h i s a b i l i t y t o defend t h e case would be s e v e r e l y p r e j u d i c e d . The Ref­
e r e e agreed, and a c c o r d i n g l y , he exc l u d e d t h e e x p e r t t e s t i m o n y . 

Under t h e c i r c u m s t a n c e s , we do not f i n d t h a t t h e Referee abused h i s d i s ­
c r e t i o n by e x c l u d i n g t h e e x p e r t t e s t i m o n y . 

E x t e n t o f D i s a b i l i t y 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n " on t h e i s s u e o f 
e x t e n t o f sc h e d u l e d permanent d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1991 i s a f f i r m e d . 

F e b r u a r y 28, 1992 C i t e as 44 Van N a t t a 371 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KIM M. HARRISON, Claimant 
WCB Case No. 91-05223 

ORDER ON REVIEW 
Coons, e t a l . , Claimant A t t o r n e y s 

K e v i n L. Mannix, PC, Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t d e c l i n e d t o award 
an a t t o r n e y f e e under ORS 656.382(2) when t h e i n s u r e r w i t h d r e w i t s h e a r i n g r e ­
q u e s t f r o m a Department Order on R e c o n s i d e r a t i o n . On r e v i e w , c l a i m a n t contends 
t h a t she i s e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e under e i t h e r ORS 656.382(2) 
o r 656.386(1) . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n c o n c e r n i n g c l a i m a n t ' s c o n t e n t i o n t h a t she s h o u l d r e c e i v e an a t t o r n e y f e e 
award under ORS 656.386( 1 ) . 

The s t a t u t e i s premised on c l a i m a n t f i n a l l y p r e v a i l i n g a g a i n s t an o r d e r o r 
d e c i s i o n d e n y i n g a c l a i m f o r compensation. G r e e n s l i t t v. C i t y o f Lake Oswego, 
305 Or 530, 533-34 ( 1 9 8 8 ) . Here, i t was t h e i n s u r e r , n o t c l a i m a n t , who r e q u e s t ­
ed a h e a r i n g f r o m t h e D i r e c t o r ' s Order on R e c o n s i d e r a t i o n . Moreover, t h e Order 
on R e c o n s i d e r a t i o n awarded, r a t h e r t h a n d e n i e d , compensation. Thus, c l a i m a n t 
has n o t s a t i s f i e d t h e s t a t u t o r y p r e r e q u i s i t e s f o r an a t t o r n e y f e e award. 

R e l y i n g on t h e r e c e n t amendment t o ORS 656.386(1), c l a i m a n t argues t h a t 
she i s e n t i t l e d t o an a t t o r n e y f e e award because her co u n s e l was i n s t r u m e n t a l i n 
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p r o m p t i n g t h e w i t h d r a w a l o f t h e i n s u r e r ' s h e a r i n g r e q u e s t f r o m t h e Order on Re­
c o n s i d e r a t i o n . The s t a t u t o r y amendment p r o v i d e s f o r an a t t o r n e y f e e award when 
c l a i m a n t ' s a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t w i t h ­
o u t a h e a r i n g . S t a t i n g t h a t " [ t ] h e t h r e a t o f a r e d u c t i o n i n b e n e f i t s t o [ h e r ] 
was v e r y r e a l , " c l a i m a n t a s s e r t s t h a t " [ s h e ] o b t a i n e d compensation by n o t h a v i n g 
t h e D e t e r m i n a t i o n Order o f March 7, 1991 r e i n s t a t e d . " 

C l a i m a n t ' s a t t o r n e y may w e l l have been i n s t r u m e n t a l i n p r o m p t i n g t h e w i t h ­
d r a w a l o f t h e i n s u r e r ' s h e a r i n g r e q u e s t . N e v e r t h e l e s s , c l a i m a n t ' s a t t o r n e y ' s 
e f f o r t s and t h e i n s u r e r ' s w i t h d r a w a l o f i t s h e a r i n g r e q u e s t d i d n o t r e s u l t i n 
c l a i m a n t ' s " o b t a i n i n g " compensation w i t h o u t a h e a r i n g . I n s t e a d , as acknowledged 
by c l a i m a n t , t h e i n s u r e r ' s w i t h d r a w a l o f i t s h e a r i n g r e q u e s t removed " [ t ] h e 
t h r e a t o f a r e d u c t i o n i n [ c l a i m a n t ' s ] b e n e f i t s as g r a n t e d by t h e D i r e c t o r ' s 
Order on R e c o n s i d e r a t i o n . " Such c i r c u m s t a n c e s do no t e n t i t l e c l a i m a n t t o an 
a t t o r n e y f e e award under ORS 656.386(1). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 13, 1991 i s a f f i r m e d . 

F e b r u a r y 28, 1992 C i t e as 44 Van N a t t a 372 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL E. MORRISON, Claimant 

WCB Case No. 91-02271 
ORDER ON REVIEW 

Bl a c k , e t a l . , C l aimant A t t o r n e y s 
C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee T. Lavere Johnson's o r d e r t h a t con­
c l u d e d t h a t c l a i m a n t ' s awards o f scheduled permanent d i s a b i l i t y s h o u l d be p a i d 
a t t h e r a t e o f $145 per degree. I n i t s b r i e f , t h e s e l f - i n s u r e d employer has ob­
j e c t e d t o a d d i t i o n a l documents s u b m i t t e d by c l a i m a n t i n h i s b r i e f . On r e v i e w , 
t h e i s s u e s a r e remand and t h e r a t e o f scheduled permanent d i s a b i l i t y . We deny 
remand and a f f i r m . 

FINDINGS OF FACT 

We adopt t h e p a r t i e s ' s t i p u l a t e d f a c t s . 

CONCLUSIONS OF LAW AND OPINION 
Remand 

W i t h h i s b r i e f , c l a i m a n t has s u b m i t t e d t h r e e documents t h a t were n o t ad­
m i t t e d i n t o t h e r e c o r d a t h e a r i n g . Our r e v i e w i s l i m i t e d t o t h e r e c o r d d e v e l ­
oped by t h e R e f e r e e . We may remand t o t h e Referee f o r t h e t a k i n g o f a d d i t i o n a l 
e v i d e n c e i f we d e t e r m i n e t h a t t h e r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed. ORS 656.295(5). To m e r i t remand, however, 
i t must be shown t h a t t h e e v i d e n c e was not o b t a i n a b l e w i t h due d i l i g e n c e a t t h e 
t i m e o f t h e h e a r i n g . Compton v. Weyerhaeuser, 301 Or 641 ( 1 9 8 6 ) . Because 
c l a i m a n t had made no such showing, remand i s n o t w a r r a n t e d . A c c o r d i n g l y , we ex­
c l u d e t h e t h r e e documents c o n t a i n e d i n c l a i m a n t ' s b r i e f and do n o t c o n s i d e r them 
on r e v i e w . 
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The Referee found t h a t , under Alan G. Herron, 43 Van Natta 267, on recon 
43 Van Natta 1097 (1991), awards of scheduled permanent d i s a b i l i t y made a f t e r 
May 7, 1990 should be paid at the r a t e of $305 per degree, r e g a r d l e s s of the 
date of i n j u r y . He concluded, however, th a t the p a r t i e s ' s t i p u l a t i o n precluded 
the payment at $305 per degree and t h a t claimant's awards of scheduled permanent 
d i s a b i l i t y were pr o p e r l y paid i n an amount equal to $145 per degree. We agree. 

The procedural h i s t o r y of t h i s case i s important. Claimant's i n j u r y c l a i m 
was c l o s e d by a September 13, 1990 Determination Order, which awarded 40 percent 
scheduled permanent p a r t i a l d i s a b i l i t y and ordered the employer to pay claimant 
$8,700. A f t e r claimant requested a hearing, t h a t award was i n c r e a s e d by the 
p a r t i e s ' s t i p u l a t i o n t h a t claimant was e n t i t l e d to an a d d i t i o n a l "10% scheduled 
permanent p a r t i a l d i s a b i l i t y equal to 15 degrees ($2,175.00)[. ] " (Ex. 2 ) . I n 
exchange f o r the i n c r e a s e d award, claimant's request f o r hearing was d i s m i s s e d 
w i t h p r e j u d i c e as to a l l i s s u e s r a i s e d or r a i s a b l e . 

Pursuant to the Determination Order and S t i p u l a t i o n , the employer paid 
claimant $8,700 and $2,175, r e s p e c t i v e l y . Both amounts correspond to a r a t e of 
$145 per degree of d i s a b i l i t y awarded. On February 25, 1991, claimant commenced 
t h i s a c t i o n , a s s e r t i n g t h a t h i s scheduled d i s a b i l i t y awards should have been 
paid at the r a t e of $305 per degree. 

We f i r s t address the September 13, 1990 Determination Order. As s t a t e d 
above, cl a i m a n t requested a hearing on t h a t award seeking i n c r e a s e d compensa­
t i o n . That h e a r i n g request, however, was l a t e r dismissed with p r e j u d i c e as to 
a l l i s s u e s r a i s e d or r a i s a b l e . Accordingly, t h a t Determination Order has become 
f i n a l by o p e r a t i o n of law and claimant i s precluded now from l i t i g a t i n g t h a t 
i s s u e . See Drews v. EBI Companies, 310 Or 134 (1990). 

With regard to the p a r t i e s ' s t i p u l a t i o n , whether or not claimant would be 
e n t i t l e d to payment of h i s scheduled d i s a b i l i t y award at the r a t e of $305 per 
degree under Herron, supra, claimant entered i n t o a c o n t r a c t u a l agreement t h a t 
h i s i n c r e a s e d award should be paid i n an amount equal to $145 per degree. I t i s 
not our f u n c t i o n to question the p a r t i e s ' agreement. See Evans v. Rookard, I n c . , 
85 Or App 213 (1987). Accordingly, claimant's requests f o r payment of the 
p r e v i o u s scheduled awards of compensation at $305 per degree i s denied. 

ORDER 

The R e f e r e e ' s order dated June 4, 1991 i s affirmed. 

February 28, 1992 C i t e as 44 Van Natta 373 (1992) 

I n the Matter of the Compensation of 
JAMES E. NICCUM, Claimant 

WCB Case No. 90-17616 
ORDER ON REVIEW 

Malagon, et a l . , Claimant Attorneys 
Dennis U l s t e d ( S a i f ) , Defense Attorney 

Reviewed by Board Members Neidig and Moller. 

Claimant requests review of Referee Q u i l l i n a n ' s order t h a t : (1) upheld 
the SAIF Corporation's d e n i a l of h i s proposed back surgery; and (2) upheld 
SAIF's d e n i a l of h i s aggravation c l a i m for h i s c u r r e n t low back c o n d i t i o n . On 
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r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , m e d i c a l s e r v i c e s and a g g r a v a t i o n . We 
v a c a t e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t e x c e p t f o r t h e second p a r a g r a p h o f 
t h e u l t i m a t e f i n d i n g s o f f a c t . 

ULTIMATE FINDINGS OF FACT 

The H e a r i n g s D i v i s i o n o f t h e Workers' Compensation Board d i d n o t have 
j u r i s d i c t i o n t o hear t h e m a t t e r r e g a r d i n g a u t h o r i z a t i o n f o r proposed m e d i c a l 
t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i ­
t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n 
o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we t o o a n a l y z e t h i s m a t t e r under t h e 
Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 

J u r i s d i c t i o n 

The R e f e r e e concl u d e d t h a t c l a i m a n t ' s proposed back s u r g e r y was n o t r e a ­
s o n a b l e o r necessary. We f i n d t h a t t h e Referee l a c k e d j u r i s d i c t i o n o v e r t h e 
i s s u e o f t h e employer's d e n i a l c o n c e r n i n g t h e proposed s u r g e r y . Subsequent t o 
t h e R e f e r e e ' s o r d e r , we concluded t h a t , under amended ORS 6 5 6 . 7 0 4 ( 3 ) , " m a t t e r s 
c o n c e r n i n g a c l a i m " do n o t i n c l u d e any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r 
fe e s f o r w h i c h a r e s o l u t i o n procedure i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. 
S t a n l e y Meyers, 43 Van N a t t a 2643 (1991). ORS 656.327 p r o v i d e s a p r o c e d u r e f o r 
t h e r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d w o r k e r c o n c e r n i n g 
m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n 
v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " 

Moreover, we have r e c e n t l y h e l d t h a t d i s p u t e s r e g a r d i n g , p r o p o s e d m e d i c a l 
s e r v i c e s , as w e l l as t h o s e r e g a r d i n g c u r r e n t m e d i c a l s e r v i c e s , a r e w i t h i n t h e 
D i r e c t o r ' s o r i g i n a l j u r i s d i c t i o n p u r s u a n t t o ORS 656.327. K e v i n S. K e l l e r , 44 
Van N a t t a 225 ( 1 9 9 2 ) . Thus, t h e f a c t t h a t t h e d i s p u t e here i n v o l v e d a proposed 
f u t u r e s u r g e r y r a t h e r t h a n a c u r r e n t t r e a t m e n t does n o t v e s t j u r i s d i c t i o n i n t h e 
H e a r i n g s D i v i s i o n . A c c o r d i n g l y , inasmuch as SAIF's d e n i a l c o n c e r n i n g t h e p r o ­
posed s u r g e r y d i d n o t r a i s e a m a t t e r c o n c e r n i n g a c l a i m w i t h i n t h e j u r i s d i c t i o n 
o f t h e H e a r i n g s D i v i s i o n , we v a c a t e t h e Referee's o r d e r and d i s m i s s c l a i m a n t ' s 
h e a r i n g r e q u e s t as t o t h a t i s s u e . See Kevin S. K e l l e r , s u p r a ; S t a n l e y Meyers, 
su p r a . 

A g g r a v a t i o n 

To e s t a b l i s h a compensable a g g r a v a t i o n c l a i m f o r h i s c u r r e n t low back con­
d i t i o n , c l a i m a n t must prove w i t h o b j e c t i v e m e d i c a l e v i d e n c e t h a t h i s a c c e p t e d 
c o n d i t i o n has worsened s i n c e t h e l a s t arrangement o r award o f compensation. ORS 
656.273; R o b e r t E. Leatherman, 43 Van N a t t a 1677 (1 9 9 1 ) . 
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Under such c i r c u m s t a n c e s , we conclude t h a t t h e Referee c o r r e c t l y f o u n d 
t h a t t h e r e was a l a c k o f o b j e c t i v e f i n d i n g s o f a worsened c o n d i t i o n s i n c e 
c l a i m a n t ' s l a s t arrangement o r award o f compensation. A c c o r d i n g l y , c l a i m a n t has 
f a i l e d t o e s t a b l i s h a compensable a g g r a v a t i o n f o r h i s c u r r e n t low back c o n d i ­
t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1991 i s v a c a t e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f c l a i m a n t ' s low back s u r g e r y i s vac a t e d . C l a i m a n t ' s h e a r i n g r e q u e s t on 
t h a t d e n i a l i s d i s m i s s e d f o r l a c k o f j u r i s d i c t i o n . The remainder o f t h e o r d e r 
i s a f f i r m e d . 

F e b r u a r y 28, 1992 C i t e as 44 Van N a t t a 375 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DUANE R. PAXTON, Claimant 

WCB Case Nos. 88-18070 & 88-17363 
ORDER ON REVIEW 

Karen Werner, Claimant A t t o r n e y 
D a r y l Nelson, Defense A t t o r n e y 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t and L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n r e q u e s t r e v i e w o f 
A r b i t r a t o r O t t o ' s o r d e r t h a t : (1) s e t a s i d e L i b e r t y ' s d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a c a r p a l t u n n e l syndrome c o n d i t i o n ; and (2) u p h e l d Aetna 
C a s u a l t y Company's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e same 
c o n d i t i o n . Aetna has f i l e d a m o t i o n t o s t r i k e c l a i m a n t ' s r e p l y b r i e f f o r un­
t i m e l y f i l i n g . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s and r e s p o n s i b i l i t y . We 
a f f i r m . 

We summarize t h e A r b i t r a t o r ' s f i n d i n g s . C l a i m a n t worked as a m a c h i n i s t 
f o r L i b e r t y ' s i n s u r e d . H i s work i n v o l v e d r e p e t i t i v e hand and w r i s t m o t i o n . I n 
Fe b r u a r y 1986, he began t o e x p e r i e n c e t i n g l i n g and cramping i n b o t h hands and 
sought m e d i c a l t r e a t m e n t . S h o r t l y t h e r e a f t e r , he underwent c a r p a l t u n n e l 
s u r g e r y on b o t h w r i s t s . He r e t u r n e d t o r e g u l a r work i n May 1986, and h i s c l a i m 
was c l o s e d w i t h o u t permanent d i s a b i l i t y . 

I n J u l y 1987, c l a i m a n t began w o r k i n g f o r Aetna's i n s u r e d as a t o o l m a k e r . 
H i s work was s i m i l a r t o h i s p r i o r work and a l s o r e q u i r e d s i g n i f i c a n t use o f t h e 
hands and w r i s t s . I n J u l y 1988, he began t o e x p e r i e n c e e l e c t r i c a l shock sensa­
t i o n s and t i n g l i n g i n b o t h hands. He su b s e q u e n t l y f i l e d c l a i m s a g a i n s t b o t h 
c a r r i e r s . 

L i b e r t y d e n i e d r e s p o n s i b i l i t y on October 5, 1988, a s s e r t i n g t h a t c l a i m a n t 
had s u s t a i n e d a new i n j u r y w i t h Aetna's i n s u r e d . Aetna d e n i e d r e s p o n s i b i l i t y on 
November 1, 1988. Cl a i m a n t t i m e l y appealed b o t h d e n i a l s . On F e b r u a r y 23, 1989, 
an o r d e r i s s u e d p u r s u a n t t o ORS 656.307, d e s i g n a t i n g L i b e r t y as t h e p a y i n g agent 
p e n d i n g t h e outcome o f t h e a r b i t r a t i o n p r o c e e d i n g . 

CONCLUSIONS OF LAW AND REASONING 
T i m e l i n e s s 

Aetna has moved t o s t r i k e c l a i m a n t ' s r e p l y b r i e f on t h e b a s i s t h a t i t was 
n o t f i l e d w i t h i n 14 days o f t h e m a i l i n g o f i t s J u l y 3, 1991 r e s p o n d e n t ' s b r i e f . 
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I t r e l i e s on t h e J u l y 19, 1991 postmark on t h e envelope f r o m w h i c h t h e r e p l y 
b r i e f was r e c e i v e d . We deny t h e m o t i o n . 

OAR 438-05-046(1) p r o v i d e s t h a t r e p l y b r i e f s f i l e d w i t h t h e Board a r e 
t i m e l y f i l e d i f m a i l e d by " f i r s t c l a s s m a i l , postage p r e p a i d . An a t t o r n e y ' s 
c e r t i f i c a t e t h a t a t h i n g was d e p o s i t e d i n t h e m a i l on a s t a t e d d a t e i s p r o o f o f 
m a i l i n g on t h a t d a t e . " I n t h i s case, t h e c e r t i f i c a t e o f s e r v i c e a t t a c h e d t o t h e 
r e p l y b r i e f i n d i c a t e s t h a t i t was d e p o s i t e d i n t h e m a i l on J u l y 17, 1991. 
A c c o r d i n g l y , under t h e a p p l i c a b l e a d m i n i s t r a t i v e r u l e , c l a i m a n t ' s r e p l y b r i e f 
was t i m e l y f i l e d . 

R e s p o n s i b i l i t y 

C l a i m a n t and L i b e r t y seek r e v i e w o f t h e A r b i t r a t o r ' s d e c i s i o n a s s i g n i n g 
r e s p o n s i b i l i t y t o L i b e r t y . We r e v i e w t h e A r b i t r a t o r ' s d e c i s i o n p u r s u a n t t o ORS 
65 6 . 3 0 7 ( 2 ) , w h i c h p r o v i d e s , i n p a r t : 

"Review o f t h e d e t e r m i n a t i o n o f t h e a r b i t r a t o r by t h e b o a r d * 
* * i s l i m i t e d t o q u e s t i o n s o f law and i s n o t t h e r e a f t e r s u b j e c t t o 
r e v i e w by any o t h e r c o u r t o r a d m i n i s t r a t i v e body. However, i f t h e 
c l a i m a n t can e s t a b l i s h , on t h e a r b i t r a t i o n r e c o r d , t h a t t h e d e t e r m i ­
n a t i o n r e s o l v e s a m a t t e r c o n c e r n i n g a c l a i m as d e f i n e d i n ORS 
6 5 6 . 7 0 4 ( 3 ) , r e v i e w o f t h e d e t e r m i n a t i o n o f t h e a r b i t r a t o r by t h e 
bo a r d * * * s h a l l be as p r o v i d e d f o r m a t t e r s c o n c e r n i n g a c l a i m . 

C l a i m a n t contends t h a t our r e v i e w o f t h e A r b i t r a t o r ' s d e c i s i o n i n t h i s 
case i s de novo. He contends t h a t t h e d e t e r m i n a t i o n r e s o l v e s a m a t t e r c o n c e r n ­
i n g a c l a i m , because a new f i v e - y e a r p e r i o d o f a g g r a v a t i o n r i g h t s w o u l d a c c r u e 
under ORS 656.273(4) i f he were s u c c e s s f u l i n e s t a b l i s h i n g a "new i n j u r y . " We 
d i s a g r e e . 

ORS 656.704(3) d e f i n e s a.matter c o n c e r n i n g a c l a i m as "t h o s e m a t t e r s i n 
w h i c h a w o r k e r ' s r i g h t t o r e c e i v e compensation, o r t h e amount t h e r e o f , a r e 
d i r e c t l y i n i s s u e . " (Emphasis s u p p l i e d ) . The v e s t i n g o f new a g g r a v a t i o n r i g h t s 
does n o t p l a c e c l a i m a n t ' s r i g h t t o compensation o r t h e amount t h e r e o f , " d i r e c t l y 
i n i s s u e " i n t h i s p r o c e e d i n g . F u r t h e r m o r e , c l a i m a n t ' s r a t e o f t e m p o r a r y t o t a l 
d i s a b i l i t y w i l l be u n a f f e c t e d by t h e assignment o f r e s p o n s i b i l i t y f o r h i s c l a i m . 
Compare Jon E. Robinson, 42 Van N a t t a 512 (1 9 9 0 ) . T h e r e f o r e , we r e v i e w t h e 
A r b i t r a t o r ' s d e c i s i o n s o l e l y f o r e r r o r s o f law. 

Given t h e A r b i t r a t o r ' s f i n d i n g t h a t c l a i m a n t ' s work a t Aetna's i n s u r e d d i d 
n o t cause a p a t h o l o g i c a l w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n , t h e A r b i t r a t o r 
c o r r e c t l y c o n c l u d e d t h a t L i b e r t y remained r e s p o n s i b l e f o r c l a i m a n t ' s c a r p a l t u n ­
n e l syndrome c o n d i t i o n based on t h e a p p l i c a b l e law. See Hensel Phelps Const, v. 
M i r i c h , 81 Or App 290 ( 1 9 8 6 ) . A c c o r d i n g l y , we a f f i r m t h e A r b i t r a t o r ' s d e c i s i o n . 

ORDER 

The A r b i t r a t o r ' s o r d e r d a t e d March 28, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DORIS M. SEIBERT, Claimant 

WCB Case No. 90-13759 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
Susan Ebner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Thye's o r d e r t h a t : 
(1) f o u n d t h a t c l a i m a n t had w i t h d r a w n from t h e work f o r c e a t t h e t i m e o f her ag­
g r a v a t i o n c l a i m f o r a r i g h t knee c o n d i t i o n ; and (2) d e c l i n e d t o award t e m p o r a r y 
d i s a b i l i t y d u r i n g c l a i m a n t ' s a g g r a v a t i o n c l a i m . On r e v i e w , t h e i s s u e i s tempo­
r a r y d i s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

The R e f e r e e found t h a t c l a i m a n t had w i t h d r a w n f r o m t h e work f o r c e p r i o r t o 
t h e w o r s e n i n g o f her compensable r i g h t knee c o n d i t i o n f o r w h i c h she underwent 
s u r g e r y i n January 1989. We agree. 

I n o r d e r t o r e c e i v e temporary t o t a l d i s a b i l i t y b e n e f i t s f o r a w o r s e n i n g o f 
a compensable i n j u r y , c l a i m a n t must have been i n t h e work f o r c e a t t h e t i m e o f 
t h e w o r s e n i n g . C u t r i q h t v. Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) . C l a i m a n t i s deemed 
i n t h e work f o r c e i f : (1) she was engaged i n r e g u l a r g a i n f u l employment a t t h e 
t i m e o f t h e w o r s e n i n g ; (2) a l t h o u g h n o t employed, she was w i l l i n g t o work and 
was making r e a s o n a b l e e f f o r t s t o o b t a i n employment; o r (3) a l t h o u g h w i l l i n g t o 
work, she was n o t l o o k i n g f o r employment f o r reasons r e l a t e d t o t h e compensable 
i n j u r y , where such e f f o r t s would be f u t i l e . Dawkins v. P a c i f i c Motor T r u c k i n g , 
308 Or 254, 258 ( 1 9 8 9 ) . 

I n t h i s case, t h e Referee found, and we agree, t h a t c l a i m a n t had w i t h d r a w n 
f r o m t h e work f o r c e p r i o r t o t h e t i m e o f t h e w o r s e n i n g i n January 1989. C l a i m ­
a n t had v o l u n t a r i l y r e t i r e d a t t h e end o f 1986 f o r reasons u n r e l a t e d t o her 
November 1986 i n j u r y , and she began r e c e i v i n g PERS p e n s i o n and S o c i a l S e c u r i t y 
b e n e f i t s . However, we must a l s o d e t e r m i n e whether c l a i m a n t s u b s e q u e n t l y d e c i d e d 
t o r e e n t e r t h e work f o r c e . I n t h a t case, she would n o t be b a r r e d f r o m r e c e i v i n g 
t e m p o r a r y d i s a b i l i t y b e n e f i t s s o l e l y because she had e a r l i e r v o l u n t a r i l y r e t i r e d 
f r o m t h e work f o r c e . SAIF v. Stephen, 308 Or 4 1 , 47 ( 1 9 8 9 ) . 

I n t h i s case, however, c l a i m a n t f a i l e d t o e s t a b l i s h t h a t she was i n t h e 
work f o r c e a t t h e t i m e o f t h e a g g r a v a t i o n under any o f t h e c r i t e r i a i d e n t i f i e d 
i n Dawkins, s u p r a . F i r s t , t h e Referee found, and we agree, t h a t c l a i m a n t was 
n o t engaged i n r e g u l a r g a i n f u l employment a t t h e t i m e o f t h e a g g r a v a t i o n . 
C l a i m a n t contends t h a t she was s e l f - e m p l o y e d i n managing a 5 - u n i t a p a r t m e n t com­
p l e x she and her husband purchased i n November 1987. The s p e c i f i c a c t i v i t i e s 
she p e r f o r m e d i n c l u d e d k e e p i n g r e c o r d s , w r i t i n g checks, g o i n g t o t h e bank, occa­
s i o n a l l y p i c k i n g up r e n t payments, showing apartments t o p r o s p e c t i v e r e n t e r s , 
and a r r a n g i n g f o r s e r v i c e s t o be performed i n m a i n t a i n i n g t h e a p a r t m e n t s . ( T r . 
a t 8-9, and 11-13). However, c l a i m a n t t e s t i f i e d t h a t she shared t h e s e t a s k s 
w i t h her husband, and t h e r e c o r d e s t a b l i s h e s o n l y t h a t c l a i m a n t d i d more book­
k e e p i n g t h a n her husband. ( T r . a t 14; see a l s o Tr. a t 13, 2 6 ) . The bookkeeping 
i s n o t a d a i l y r e s p o n s i b i l i t y and can be done i n t e r m i t t e n t l y . ( T r . a t 2 5 ) . 
C l a i m a n t d i d n o t r e c e i v e wages o r even wage replacement. ( T r . a t 2 4 ) . 

Self-employment may c o n s t i t u t e r e g u l a r g a i n f u l employment, and c l a i m a n t 
need n o t p r o v e a p a r t i c u l a r l o s s i n wages t o be e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . C a r l o s C. S a n t i b a n e z , 43 Van N a t t a 2685 ( 1 9 9 1 ) , c i t i n g I n t e r n a t i o n a l 
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Paper Co. v. Hubbard, 109 Or App 452 (1991). However, i n t h i s case, t h e l i m i t e d 
and i r r e g u l a r a c t i v i t i e s c l a i m a n t performed j o i n t l y w i t h her husband, f o r w h i c h 
she r e c e i v e d no wages o r o t h e r r e m u n e r a t i o n , do n o t c o n s t i t u t e r e g u l a r g a i n f u l 
employment. See e.g., H a r r i s v. SAIF, 292 Or 683, 693-95 ( 1 9 8 2 ) ; E l s i e D. R i o s , 
43 Van N a t t a 2490, 2491 (19 9 1 ) . I n H a r r i s , t h e c o u r t h e l d t h a t where t h e 
c l a i m a n t earned money from i n v e s t m e n t s and p r o p e r t y management b u t worked an i n ­
c o n s i s t e n t and v a r i a b l e schedule, he was not r e g u l a r l y and g a i n f u l l y employed so 
as t o r e v o k e permanent and t o t a l d i s a b i l i t y . I n R i o s , we h e l d t h a t r e m u n e r a t i o n 
i n t h e f o r m o f room, board and a monthly s t i p e n d d i d n o t c o n s t i t u t e r e g u l a r and 
g a i n f u l employment where t h e c l a i m a n t worked o n l y when she was c a p a b l e o f d o i n g 
so. I n l i g h t o f t h e s e h o l d i n g s , we agree w i t h t h e Referee t h a t c l a i m a n t was n o t 
engaged i n r e g u l a r g a i n f u l employment a t t h e t i m e o f her a g g r a v a t i o n . 

Next, we d e t e r m i n e whether c l a i m a n t was w i l l i n g t o work and whet h e r she 
made r e a s o n a b l e e f f o r t s t o o b t a i n employment. The Referee f o u n d , and we agree, 
t h a t c l a i m a n t had made no s e r i o u s e f f o r t t o o b t a i n employment a f t e r she r e t i r e d 
i n December 1986. She v i s i t e d an unemployment o f f i c e once s h o r t l y b e f o r e a 
h e a r i n g i n September 1988, d i s c u s s e d t h e p o s s i b i l i t y o f t e a c h i n g GED c l a s s e s , 
and r e a d t h e want ads r e g u l a r l y , b u t she never made any j o b a p p l i c a t i o n s . Under 
such c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t f a i l e d t o e s t a b l i s h t h a t she made r e a ­
s o n a b l e e f f o r t s t o o b t a i n employment. 

F i n a l l y , we must d e t e r m i n e whether c l a i m a n t was n e v e r t h e l e s s w i l l i n g t o 
work, b u t was n o t making r e a s o n a b l e e f f o r t s because o f her w o r k - r e l a t e d i n j u r y , 
where such e f f o r t s would be f u t i l e . F e n d r i c h v. Cu r r y County, 110 Or App 409, 
413 ( 1 9 9 1 ) . C l a i m a n t t e s t i f i e d t h a t she i n t e n d e d t o b e g i n her own a n t i q u e s a l e s 
b u s i n e s s a f t e r she r e t i r e d i n December 1986, b u t was p r e v e n t e d f r o m d o i n g so by 
t h e compensable knee i n j u r y . ( T r . a t 4-5). A l t h o u g h c l a i m a n t t e s t i f i e d t h a t 
she s t i l l goes back and f o r t h on whether t o open t h e b u s i n e s s , i n August 1988 
she had g i v e n up on t h e p l a n because o f her knee. ( T r . a t 5- 6 ) . A v o c a t i o n a l 
assessment i n September 1988 i d e n t i f i e d s e v e r a l j o b s c o n s i s t e n t w i t h c l a i m a n t ' s 
p h y s i c a l r e s t r i c t i o n s and t r a n s f e r a b l e s k i l l s . (Ex. 1 5 ) . However, c l a i m a n t 
made no j o b a p p l i c a t i o n s . T h e r e f o r e , we conclude t h a t c l a i m a n t f a i l e d t o e s t a b ­
l i s h b o t h t h a t she was w i l l i n g t o work, and t h a t r e a s o n a b l e j o b s e a r c h e f f o r t s 
w o u l d be f u t i l e due t o her compensable i n j u r y . 

A c c o r d i n g l y , we agree w i t h t h e Referee's f i n d i n g t h a t c l a i m a n t had w i t h ­
drawn f r o m t h e work f o r c e p r i o r t o her worsening. T h e r e f o r e , she i s n o t e n t i ­
t l e d t o r e c e i v e t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 28, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DARRELL D. TUTTLE, Claimant 

WCB Case No. 90-20785 
ORDER ON REVIEW 

H o l l a n d e r & Lebenbaum, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r t h a t d e c l i n e d t o 
award t e m p o r a r y d i s a b i l i t y . On r e v i e w , t h e i s s u e i s t e m p o r a r y d i s a b i l i t y com­
p e n s a t i o n . We r e v e r s e . 
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We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g e x c e p t i o n s and 
s u p p l e m e n t a t i o n . 

We do n o t adopt paragraphs 12 and 13. 

ULTIMATE FINDINGS OF FACT 

Cl a i m a n t became t e m p o r a r i l y , t o t a l l y d i s a b l e d on October 17, 1990 as a r e ­
s u l t o f h i s compensable p s y c h i a t r i c c o n d i t i o n . He had n o t become p s y c h i a t r i -
c a l l y m e d i c a l l y s t a t i o n a r y and h i s p s y c h i a t r i c c l a i m had n o t been c l o s e d . T h i s 
t e m p o r a r y d i s a b i l i t y s t a t u s c o n t i n u e d f o r t h r e e weeks. 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was 
convened a f t e r J u l y 1, 1990, h i s c l a i m i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i ­
s i o n s t o t h e Workers' Compensation A c t . See I d a M. Walker, 43 Van N a t t a 1402 
( 1 9 9 1 ) . 

The R eferee found t h a t c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s ­
a b i l i t y . We d i s a g r e e . 

C l a i m a n t has n o t been d e t e r m i n e d t o be p s y c h i a t r i c a l l y m e d i c a l l y s t a t i o n ­
a r y ; t h e r e f o r e , h i s p s y c h i a t r i c c l a i m has never been c l o s e d . Thus, c o n t r a r y t o 
t h e employer's argument, he need n o t e s t a b l i s h an a g g r a v a t i o n o r a w o r s e n i n g o f 
h i s p s y c h i a t r i c c o n d i t i o n i n o r d e r t o e s t a b l i s h e n t i t l e m e n t t o t e m p o r a r y d i s ­
a b i l i t y due t o t h a t c o n d i t i o n . 

Whether a c l a i m a n t i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y b e n e f i t s de­
pends on whether a preponderance o f t h e evidence i n d i c a t e s t h a t he was d i s a b l e d 
d u r i n g t h e t i m e due t o t h e compensable c l a i m . ORS 656.210; B o t e f u r v. C i t y o f 
C r e s w e l l , 94 Or App 627 (19 8 7 ) . 

C l a i m a n t ' s manager suggested t h a t c l a i m a n t wear ear m u f f s i n a d d i t i o n t o 
h i s e a r maskers a t work. Claimant was upset by t h i s a d v i c e and d i d n o t t h i n k 
t h a t i t w o u ld be e f f e c t i v e . However, on October 16, 1990, upon h i s r e t u r n f r o m 
v a c a t i o n , he t r i e d w e a r i n g b o t h ear maskers and ear m u f f s . As a r e s u l t , he s u f ­
f e r e d an a n x i e t y a t t a c k , becoming d i z z y , f e e l i n g as i f he would pass o u t , and 
h a v i n g p o u n d i n g i n h i s c h e s t . He l e f t work around 11:30 a.m. t h a t day and saw 
Dr. Day t h e n e x t day about t h i s c o n d i t i o n . 

Dr. Day o p i n e d t h a t when he saw c l a i m a n t on October 17, 1990, c l a i m a n t ' s 
symptoms o f a g i t a t i o n and d e p r e s s i o n were t w i c e a g a i n as much as when Day had 
p r e v i o u s l y examined c l a i m a n t . (Ex. 77-14). Dr. Day a l s o s t a t e d t h a t t h r e e 
weeks o f t i m e l o s s was a u t h o r i z e d due t o t h e p s y c h i a t r i c c o n d i t i o n and t h a t sub­
sequent t i m e l o s s was due t o t h e c a r p a l t u n n e l s u r g e r y . (Exs. 77-12, - 1 3 ) . The 
c a r p a l t u n n e l c o n d i t i o n i s i n "own m o t i o n " s t a t u s . 

Dr. Turco examined c l a i m a n t on November 2, 1990. (Ex. 7 2 ) . He t e s t i f i e d 
t h a t c l a i m a n t l e f t work due t o h i s t i n n i t u s c o n d i t i o n and t h a t he d i d n o t need 
t o be away fr o m work f o r p s y c h i a t r i c reasons. ( T r . 45, 4 7 ) . 

The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n ; however, i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do 
o t h e r w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 (1 9 8 3 ) ; Nancy E. Cudaback, 37 
Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b ­
l i s h e d 38 Van N a t t a 423 (19 8 6 ) . Here, t h e r e i s no reason n o t t o d e f e r t o Dr. 
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Day. He was a b l e t o examine c l a i m a n t c l o s e r i n t i m e t o t h e October 16 i n c i d e n t , 
and he was a b l e t o compare c l a i m a n t ' s c o n d i t i o n on October 17 t o t h a t o f h i s 
p a s t e x a m i n a t i o n s . Dr. Turco examined c l a i m a n t more t h a n two weeks a f t e r t h e 
October i n c i d e n t . F u r t h e r m o r e , Dr. Turco acknowledged t h a t t h e October 1990 i n ­
c i d e n t was p s y c h i a t r i c a l l y t h r e a t e n i n g t o c l a i m a n t . ( T r . 5 3 ) . 

On Jan u a r y 15, 1991, Mr. C o l i s t r o , t r e a t i n g c l i n i c a l s o c i a l w o r k e r , o p i n e d 
t h a t i t remained necessary f o r c l a i m a n t t o be o f f work due t o h i s s u i c i d a l 
i d e a t i o n and im p u l s e s t o commit v i o l e n t a c t s . (Ex. 75A-3). On October 17, 
1990, Mr. C o l i s t r o examined c l a i m a n t and s t a t e d t h a t h i s s u i c i d a l i d e a t i o n had 
r e t u r n e d . (Ex. 6 6 ) . However, Mr. C o l i s t r o ' s c h a r t n o t e s s i n c e t h a t d a t e n o t e 
improvement and t h e absence o f s u i c i d a l t h o u g h t s . (Exs. 69, 70A, 72A, 73A, 
73B). Given t h e f a c t t h a t t h e s e c h a r t notes do n o t me n t i o n t h e problems t h a t 
Mr. C o l i s t r o c i t e s as t h e reasons c o n t i n u e d t i m e l o s s i s necessary, we do n o t 
f i n d Mr. C o l i s t r o ' s o p i n i o n p e r s u a s i v e . 

A c c o r d i n g l y , r e l y i n g on Dr. Day's w e l l - r e a s o n e d o p i n i o n , we c o n c l u d e t h a t 
c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s f o r t h r e e weeks, b e g i n n i n g 
O ctober 17, 1990. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 22, 1991 i s r e v e r s e d . C l a i m a n t i s awarded 
t e m p o r a r y t o t a l d i s a b i l i t y compensation f o r t h r e e weeks, b e g i n n i n g October 17, 
1990. C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. 

F e b r u a r y 28, 1992 C i t e as 44 Van N a t t a 380 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROSE M. WAKEFIELD, Claimant 

WCB Case Nos. 90-15618 & 90-00160 
ORDER ON REVIEW 

Parker & Bush, Claimant A t t o r n e y s 
VavRosky, e t a l . , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Bethlahmy's o r d e r 
t h a t : (1) u p h e l d Royal I n s u r a n c e Company o f America's d e n i a l o f her a g g r a v a t i o n 
c l a i m f o r a l e f t a n k l e c o n d i t i o n ; and (2) u p h e l d Sedgwick James & Company's 
d e n i a l o f her "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s 
a r e c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e Referee's o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

A t h e a r i n g , c o u n s e l f o r Royal I n s u r a n c e i n d i c a t e d t h a t i t was d e n y i n g 
c l a i m a n t ' s c o n d i t i o n on b o t h a worsening and c a u s a l r e l a t i o n s h i p b a s i s . ( T r . 
5) . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g as s e t f o r t h i n t h e Refer e e ' s o r d e r 
w i t h t h e f o l l o w i n g m o d i f i c a t i o n . 
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The R e f e r e e f o u n d t h a t c l a i m a n t ' s c o n d i t i o n was c a u s a l l y r e l a t e d t o her 
1982 i n j u r y w i t h Royal I n s u r a n c e . However, she a l s o f o u n d t h a t c l a i m a n t ' s com­
p e n s a b l e c o n d i t i o n had n o t worsened, t h e r e f o r e , she u p h e l d Royal I n s u r a n c e ' s 
d e n i a l . 

We agree t h a t c l a i m a n t ' s compensable c o n d i t i o n i s c a u s a l l y r e l a t e d t o t h e 
1982 compensable i n j u r y . We f u r t h e r f i n d t h a t Royal I n s u r a n c e d e n i e d c l a i m a n t ' s 
c o n d i t i o n based on a l a c k o f c a u s a l r e l a t i o n s h i p . T h e r e f o r e , we c o n c l u d e t h a t 
R o y al I n s u r a n c e ' s d e n i a l s h o u l d be s e t a s i d e . 

I n r e a c h i n g t h i s c o n c l u s i o n , we are aware o f Royal I n s u r a n c e ' s argument 
t h a t i t o n l y d e n i e d t h a t c l a i m a n t ' s c o n d i t i o n had worsened. However, c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s as t o her 1982 compensable i n j u r y had e x p i r e d . ORS 
65 6 . 2 7 3 ( 4 ) ; 6 5 6 . 2 7 8 ( 2 ) . T h e r e f o r e , t h e o n l y b a s i s f o r Royal I n s u r a n c e ' s d e n i a l 
t h a t was p r o p e r l y b e f o r e t h e Referee was t h a t c l a i m a n t ' s c o n d i t i o n and her r e ­
s u l t i n g m e d i c a l t r e a t m e n t under ORS 656.245 were n o t c a u s a l l y r e l a t e d t o t h e 
1982 i n j u r y . 

Inasmuch as we have found t h a t Royal I n s u r a n c e ' s d e n i a l was based on cau­
s a t i o n and we have h e r e i n s e t a s i d e t h a t d e n i a l , c l a i m a n t ' s c o u n s e l i s e n t i t l e d 
t o an assessed a t t o r n e y f e e p u r s u a n t t o ORS 656.386(1). 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r Royal 
I n s u r a n c e Company's c a u s a t i o n d e n i a l . ORS 656.386(1). A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e assessed a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t 
h e a r i n g and on r e v i e w c o n c e r n i n g t h e ORS 656.245 c o m p e n s a b i l i t y i s s u e i s $1,200, 
t o be p a i d by Royal I n s u r a n c e Company. I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by a p p e l ­
l a n t ' s b r i e f and t h e h e a r i n g r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 22, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . That p o r t i o n t h a t u p h e l d Royal I n s u r a n c e Company o f America's d e n i a l 
r e v e r s e d . Royal I n s u r a n c e Company o f America's d e n i a l i n s o f a r as i t p e r t a i n e d 
t o c l a i m a n t ' s m e d i c a l s e r v i c e s i s s e t a s i d e and t h e c l a i m i s remanded t o i t p r o ­
c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g 
Royal I n s u r a n c e Company o f America's d e n i a l , c l a i m a n t ' s c o u n s e l i s awarded an 
assessed f e e o f $1,200, pa y a b l e by Royal I n s u r a n c e Company o f America. The r e ­
mainder o f t h e o r d e r i s a f f i r m e d . 

F e b r u a r y 28, 1992 C i t e as 44 Van N a t t a 381 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERTA J . WILSON, Claimant 

WCB Case No. 90-15449 
ORDER OF ABATEMENT 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our January 3 1 , 1992 Order on Review. 
The employer has c r o s s - r e q u e s t e d r e c o n s i d e r a t i o n . I n o r d e r t o a l l o w s u f f i c i e n t 
t i m e t o c o n s i d e r t h e m o t i o n s , t h e above-noted Board o r d e r i s w i t h d r a w n . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JOAN M. GALLO, Claimant 
WCB Case No. 89-17443 

ORDER ON REMAND 
C l a u d e t t e Yost, Claimant A t t o r n e y 

C owling & H e y s e l l , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . Rogue 
V a l l e y M e d i c a l Center v. G a l l o , 109 Or App 698 (19 9 1 ) . The c o u r t r e v e r s e d o u r 
p r i o r o r d e r w h i c h f o u n d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a c e r v i c a l 
s p i n e c o n d i t i o n compensable because she had e s t a b l i s h e d t h a t her work a c t i v i t i e s 
were a m a t e r i a l c o n t r i b u t i n g cause o f t h e e x a c e r b a t i o n o f her c e r v i c a l c o n d i ­
t i o n . C i t i n g Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494, r e v den 312 Or 
150 ( 1 9 9 1 ) , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We r e p u b l i s h t h e " F i n d i n g s o f Fact" c o n t a i n e d i n our F e b r u a r y 8, 1991 
o r d e r . We do n o t r e p u b l i s h our p r i o r " U l t i m a t e F i n d i n g o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

I n o u r p r i o r o r d e r , we found t h a t c l a i m a n t ' s work a c t i v i t i e s were a mate­
r i a l c o n t r i b u t i n g cause o f t h e e x a c e r b a t i o n o f her c e r v i c a l s p i n e c o n d i t i o n . 
R e l y i n g on Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) , we c o n c l u d e d t h a t such 
a f i n d i n g e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f her o c c u p a t i o n a l d i s e a s e c l a i m . 

Subsequent t o our o r d e r , t h e c o u r t has h e l d t h a t t o e s t a b l i s h t h e compens­
a b i l i t y o f an o c c u p a t i o n a l d i s e a s e under former ORS 656.802, a c l a i m a n t must 
p r o v e t h a t h e r work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f her c o n d i ­
t i o n o r t h e w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . Aetna C a s u a l t y co. v. • 
Aschbacher, s u p r a . C i t i n g Aschbacher, t h e c o u r t has r e v e r s e d o u r p r i o r o r d e r 
and remanded f o r r e c o n s i d e r a t i o n . 

M a j o r cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r 
exposures w h i c h c o n t r i b u t e s more t o t h e onset o r w o r s e n i n g o f her c o n d i t i o n t h a n 
a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures combined. See McGarrah v. SAIF, 
296 Or 145, 146 ( 1 9 8 3 ) ; David K. Boyer, 43 Van N a t t a 561 ( 1 9 9 1 ) . 

Here, c l a i m a n t contends t h a t t h e o p i n i o n o f her t r e a t i n g n e u r o s u r g e o n , Dr. 
P u r t z e r , e s t a b l i s h e s t h a t her work a c t i v i t y as a m e d i c a l t r a n s c r i p t i o n i s t was 
t h e m a j o r c o n t r i b u t i n g cause o f her c e r v i c a l s p o n d y l o s i s c o n d i t i o n . We do n o t 
f i n d P u r t z e r ' s o p i n i o n s u f f i c i e n t t o s a t i s f y t h e s t a t u t o r y r e q u i r e m e n t f o r com­
p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e c l a i m . 

Dr. P u r t z e r s u p p o r t s a c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s work a c t i v i ­
t i e s and t h e development o f her. c e r v i c a l s p o n d y l o s i s c o n d i t i o n . N e v e r t h e l e s s , 
P u r t z e r conceded t h a t " [ i ] t w o u l d n ' t have been s h o c k i n g " t h a t a 5 2 - y e a r - o l d 
post-menopausal woman would develop such a c o n d i t i o n . A l t h o u g h P u r t z e r d i d n o t 
c o n s i d e r t h e s e d e g e n e r a t i v e reasons t o be t h e major c o n t r i b u t i n g cause o f c l a i m ­
a n t ' s s p o n d y l o s i s , he acknowledged t h a t any a c t i v i t y p l a c i n g c l a i m a n t ' s head i n 
a " f o r w a r d and l o o k i n g down" p o s i t i o n would be c a u s a t i v e o r c o n t r i b u t o r y t o t h e 
c o n d i t i o n . N o t w i t h s t a n d i n g t h e r e c o g n i t i o n o f t h e s e non-work c o n t r i b u t o r s , Dr. 
P u r t z e r " w o u l d n ' t necessary [ s i c ] say t h a t t h a t t y p e o f r e a s o n i n g i s g o i n g t o 
say t h a t [ c l a i m a n t ' s ] work d i d n o t m a t e r i a l l y c o n t r i b u t e t o t h e s p o n d y l o s i s . " 

Magic words a r e n o t r e q u i r e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f a c l a i m . 
McClendon v. Nabisco Brands, I n c . , 77 Or App 412 (19 8 6 ) . However, c o n s i d e r i n g 
Dr. P u r t z e r ' s acknowledgment o f t h e p o t e n t i a l c o n t r i b u t i o n o f o t h e r non-work 
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r e l a t e d f a c t o r s t o c l a i m a n t ' s s p o n d y l o s i s c o n d i t i o n and h i s f a i l u r e t o s t a t e 
t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f her c o n d i ­
t i o n , we do n o t f i n d t h e t r e a t i n g p h y s i c i a n ' s o p i n i o n s u f f i c i e n t t o p r o v e t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r her c e r v i c a l spondy­
l o s i s c o n d i t i o n . Consequently, t h e i n s u r e r ' s d e n i a l i s u p h e l d . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , we a f f i r m t h e Referee's o r d e r d a t e d March 
28, 1990. 

March 2, 1992 C i t e as 44 Van N a t t a 383 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CHERIE L. MORAN, Claimant 
WCB Case No. 90-16097 
ORDER OF ABATEMENT 

M y r i c k , e t a l . , C l aimant A t t o r n e y s 
Davis & Bost w i c k , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r Fe b r u a r y 
14, 1992 Order on Review. S p e c i f i c a l l y , t h e employer contends t h a t we e r r e d i n 
a f f i r m i n g t h e Referee's award o f a p e n a l t y f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above-noted 
Board o r d e r i s w i t h d r a w n . Claimant i s r e q u e s t e d t o f i l e a response t o t h e 
m o t i o n w i t h i n t e n days. T h e r e a f t e r , t h e m a t t e r w i l l be t a k e n under advisement. 

I T I S SO ORDERED. 

March 2, 1992 C i t e as 44 Van N a t t a 383 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CONSTANCE L. RODRI6UES, Claimant 

WCB Case No. 90-03925 
ORDER ON REVIEW 

Ackerman, e t a l . , Claimant A t t o r n e y s 
David Schieber ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r w h i c h s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s B e l l ' s p a l s y c o n d i t i o n . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa­
t i o n . 

I n h i s d e p o s i t i o n , Dr. Sloan t e s t i f i e d and we f i n d t h a t c l a i m a n t d i d n o t 
have a r e s p i r a t o r y o r o t h e r v i r a l i n f e c t i o n s h o r t l y b e f o r e she c o n t r a c t e d 
c h i c k e n p o x as a r e s u l t o f her exposure t o herpes z o s t e r . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s B e l l ' s p a l s y c o n d i t i o n was caused by t h e same v i r a l agent as 
t h e a c c e p t e d c o n d i t i o n and i s i n t r i n s i c a l l y r e l a t e d t o t h e compensable c o n d i t i o n 
and; t h e r e f o r e , i s compensable. Even i f found t o be a c o n s e q u e n t i a l d i s e a s e , 
t h e a c c e p t e d c o n d i t i o n i s t h e major c o n t r i b u t i n g cause o f t h e B e l l ' s p a l s y con­
d i t i o n and, as such, i s compensable. 
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CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's Co n c l u s i o n s and O p i n i o n , w i t h t h e f o l l o w i n g s u p p l e ­
m e n t a t i o n . 

The R e f e r e e fo u n d c l a i m a n t ' s B e l l ' s p a l s y c o n d i t i o n compensable as a con­
sequence o f her p r e v i o u s work r e l a t e d exposure t o c h i c k e n p o x . The q u e s t i o n o f 
h e r c u r r e n t c o n d i t i o n , ( B e l l ' s p a l s y ) , and i t s r e l a t i o n s h i p t o t h e a c c e p t e d con­
d i t i o n , ( c h i c k e n p o x ) , p r e s e n t s a complex m e d i c a l q u e s t i o n t h a t r e q u i r e s e x p e r t 
m e d i c a l o p i n i o n i n o r d e r f o r c l a i m a n t t o meet her burden o f p r o o f . U r i s v. Com­
p e n s a t i o n Department, 247 Or 420 ( 1 9 6 7 ) , Kassahn v. P u b l i s h e r s Paper Co., 76 Or 
App 105 ( 1 9 8 5 ) , r e v den 300 Or 546 (1986). 

The r e c o r d c o n t a i n s t h e o p i n i o n s o f s e v e r a l d o c t o r s . The t r e a t i n g p h y s i ­
c i a n , Dr. S l o a n , i n d i c a t e s t h a t he cannot p r o v i d e a cause and e f f e c t r e l a t i o n ­
s h i p between t h e chickenpox and B e l l ' s p a l s y ; however, he a d m i t s t o b e i n g a gen­
e r a l p r a c t i c e p h y s i c i a n and d e f e r s t o t h e f i n d i n g s o f t h e s p e c i a l i s t s . C l a i m a n t 
was examined by two o t h e r p h y s i c i a n s on r e f e r r a l from Dr. S l o a n . A t h i r d o p i n ­
i o n i s o f f e r e d by a Dr. G i r o d . We conclude t h a t Dr. G i r o d ' s o p i n i o n i s based on 
i n c o m p l e t e i n f o r m a t i o n . Dr. G i r o d concedes t h a t h i s o p i n i o n i s based upon "scant 
m e d i c a l i n f o r m a t i o n . " Moreover, Dr. G i r o d d i d n o t examine c l a i m a n t . He o p i n e s 
t h a t t h e c h i c k e n p o x i s a p o s s i b l e cause o f t h e B e l l ' s p a l s y , b u t a l s o r e f e r s t o 
t h e f a c t t h a t c l a i m a n t s u f f e r e d from an e a r l i e r v i r a l i n f e c t i o n t h a t i s n o t i n 
t h e m e d i c a l r e c o r d and d e n i e d by t h e t r e a t i n g p h y s i c i a n . 

Dr. Navada examined c l a i m a n t on January 16, 1991. He a l s o f o u n d a tempo­
r a l r e l a t i o n s h i p between t h e chickenpox and B e l l ' s p a l s y , b u t d i d n o t f e e l t h a t 
t h e p a l s y c o n d i t i o n arose from t h e chickenpox "per se." Dr. N o r t o n , SAIF's med­
i c a l a d v i s o r , agreed w i t h Dr. Navada's o p i n i o n , b u t Dr. N o r t o n q u a l i f i e d h i s 
c o n c u r r e n c e by n o t i n g he i s n o t an e x p e r t on i n f e c t i o u s d i s e a s e o r B e l l ' s p a l s y 
e t i o l o g y . To t h i s p o i n t , c l a i m a n t has f a i l e d t o c a r r y her burden o f p r o o f be­
cause a l l t h e above o p i n i o n s are c h a r a c t e r i z i n g t h e p a l s y as e i t h e r i d i o p a t h i c 
i n o r i g i n o r o n l y t e m p o r a l l y r e l a t e d t o t h e chickenpox. 

Dr. Gancher examined c l a i m a n t i n June o f 1990. He s t a t e s , " I f e e l t h a t 
Mrs. R o d r i g u e s had m u l t i p l e c r a n i a l n e u r o p a t h i e s due t o v a r i c e l l a z o s t e r " 
( c h i c k e n p o x ) . I n response t o c l a i m a n t ' s c o u n s e l , he f u r t h e r e l a b o r a t e s , 
" [ f ] i r s t , I do t h i n k t h a t her exposure t o v a r i c e l l a z o s t e r caused her c h i c k e n 
pox and, i n my o p i n i o n , a l s o caused her f a c i a l p a l s y . F a c i a l p a l s y i s l i s t e d i n 
a t l e a s t one t e x t b o o k o f n e u r o l o g y as an o c c a s i o n a l a p p l i c a t i o n o f c h i c k e n pox." 
Dr. Gancher i s a s p e c i a l i s t . He examined c l a i m a n t and r e v i e w e d t h e m e d i c a l r e ­
p o r t s f r o m b o t h Dr. G i r o d and Dr. Navada. We f i n d h i s o p i n i o n t o be w e l l -
r easoned and p e r s u a s i v e as t o e t i o l o g y and c a u s a t i o n o f b o t h t h e a c c e p t e d c o n d i ­
t i o n and t h e B e l l ' s p a l s y . 

On r e v i e w , SAIF f i r s t contends t h a t , i n o r d e r t o e s t a b l i s h a compensable 
c l a i m , c l a i m a n t has t h e burden o f p r o v i n g t h a t her p r e v i o u s l y compensable i n j u r y 
i s t h e m a j o r c o n t r i b u t i n g cause o f her c u r r e n t c o n s e q u e n t i a l c o n d i t i o n . ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . We d i s a g r e e . I n J u l i e K. Gasperino, 43 Van N a t t a 1151 ( 1 9 9 1 ) , 
we h e l d t h a t t h e 1990 amendments t o t h e d e f i n i t i o n o f a compensable i n j u r y do 
n o t a f f e c t t h e s t a n d a r d o f c o m p e n s a b i l i t y f o r c o n d i t i o n s i n t r i n s i c a l l y r e l a t e d 
t o t h e u n d e r l y i n g i n d u s t r i a l a c c i d e n t . 

I n t h e case b e f o r e us, even Drs. G i r o d and Navada, upon whom SAIF r e l i e s , 
n o t e t h a t p a l s y i s l i n k e d t o v i r a l i n f e c t i o n s and even p o s s i b l y t o t h e a c c e p t e d 
v i r a l c o n d i t i o n o f c h i c k e n p o x . I t i s c l e a r from Dr. Gancher's o p i n i o n t h a t t h e 
cause o f b o t h t h e a c c e p t e d c o n d i t i o n and t h e B e l l ' s p a l s y i s t h e v i r a l a g e n t , 
v a r i c e l l a z o s t e r . Since t h e c a u s a t i v e agent o f b o t h i s t h e v i r u s , we do n o t f i n d 
t h e B e l l ' s p a l s y t o be a c o n s e q u e n t i a l c o n d i t i o n o f t h e a c c e p t e d c o n d i t i o n , b u t 
i n s t e a d f i n d them i n t r i n s i c a l l y r e l a t e d . 
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Even were we t o c o n s i d e r i t as a c o n s e q u e n t i a l c o n d i t i o n , t h e ac c e p t e d 
c o n d i t i o n ( c h i c k e n p o x ) i s t h e major c o n t r i b u t i n g cause o f t h e p a l s y , as n o t e d by 
Dr. Gancher's o p i n i o n . (We note t h a t b o t h Dr. Navada and Dr. G i r o d f i n d a tem­
p o r a l and p o s s i b l e r e l a t i o n s h i p between t h e p a l s y and acce p t e d c o n d i t i o n ) . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e 

f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e c o m p e n s a b i l i t y i s s u e i s $1,200, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d June 13, 1991 i s a f f i r m e d . For s e r v i c e s on r e ­
vi e w , c l a i m a n t ' s c o u n s e l i s awarded a reasonable assessed f e e o f $1,200, p a y a b l e 
by t h e SAIF C o r p o r a t i o n . 

March 2, 1992 C i t e as 44 Van N a t t a 385 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
FRED C. SUMPTER, Claimant 
WCB Case No. 91-02149 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Peterson's o r d e r t h a t a f f i r m e d a 
D e t e r m i n a t i o n Order w h i c h had awarded no permanent d i s a b i l i t y f o r a low back 
i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa­
t i o n . 

We n o t e t h a t , because c l a i m a n t became m e d i c a l l y s t a t i o n a r y p r i o r t o J u l y 
1, 1990, t h e s t a n d a r d s i n e f f e c t under WCD Admin. Order 6-1988 a p p l y t o t h i s 
case. OAR 436-35-003. 

Dr. Solomon, t r e a t i n g c h i r o p r a c t o r , p r e s e n t s t h e o n l y m e d i c a l r e p o r t a f t e r 
c l a i m a n t became m e d i c a l l y s t a t i o n a r y . (Ex. 3 0 ) . However, we agree w i t h t h e 
Re f e r e e t h a t t h i s r e p o r t i s u n p e r s u a s i v e . 

Dr. Solomon l a s t t r e a t e d c l a i m a n t i n August 1989, a t wh i c h t i m e he fo u n d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y and r e l e a s e d him t o r e t u r n t o h i s r e g u l a r work 
w i t h o u t r e s t r i c t i o n s . C laimant r e c e i v e d no f u r t h e r m e d i c a l t r e a t m e n t a f t e r t h a t 
d a t e . ( T r . 15, 1 7 ) . Dr. Solomon n e x t examined c l a i m a n t on May 6, 1991, n o t f o r 
t r e a t m e n t p urposes, b u t s o l e l y f o r t h e purpose o f u p d a t i n g h i s c u r r e n t m e d i c a l 
s t a t u s . (Ex. 3 0 ) . 

I n h i s May 1991 r e p o r t , Dr. Solomon o p i n e d t h a t c l a i m a n t had a c h r o n i c 
c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s back and no t e d t h a t c l a i m a n t had been 
u n a b l e t o r e t u r n t o h i s u s u a l o c c u p a t i o n , which he u n d e r s t o o d t o be t o p p i n g and 
t r i m m i n g t r e e s . However, c l a i m a n t ' s u s u a l o c c u p a t i o n was as a p a i n t e r ' s 
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a p p r e n t i c e and c l a i m a n t t e s t i f i e d t h a t he had made no a t t e m p t t o r e t u r n t o t h a t 
work. F u r t h e r m o r e , Solomon does n o t e x p l a i n t h e i n c o n s i s t e n c y between h i s 
f i n d i n g o f a c h r o n i c c o n d i t i o n on t h e one hand, and on t h e o t h e r , h i s e a r l i e r 
d e c i s i o n t o r e l e a s e c l a i m a n t t o r e g u l a r work w i t h o u t r e s t r i c t i o n s , and t h e f a c t 
t h a t c l a i m a n t d i d n o t seek m e d i c a l t r e a t m e n t f o r over two y e a r s . I n a d d i t i o n , 
c l a i m a n t t e s t i f i e d t h a t h i s back has remained t h e same s i n c e he l a s t saw Dr. 
Solomon i n August 1989. ( T r . 1 7 ) . 

F u r t h e r m o r e , t h e range o f mo t i o n f i n d i n g s l i s t e d by Dr. Solomon a r e n o t 
c o n v e r t i b l e t o a r a t i n g under t h e " s t a n d a r d s . " See Ronald E. Ingram, 44 Van 
N a t t a 313 (1992 ) . 

For t h e s e reasons, i n a d d i t i o n t o th o s e c i t e d by t h e R e f e r e e , we f i n d t h a t 
Dr. Solomon's r e p o r t i s u n p e r s u a s i v e . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t 
has n o t e s t a b l i s h e d any permanent impairment due t o h i s compensable i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 3, 1991 i s a f f i r m e d . 

March 4, 1992 C i t e as 44 Van N a t t a 386 (1992> 

I n t h e M a t t e r o f t h e Compensation OF 
DAVID M. PETERSON, Claimant 

WCB Case Nos. 90-15663 & 90-20333 
ORDER ON REVIEW 

Max Rae, Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 
M i t c h e l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee Q u i l l i n a n ' s o r d e r 
t h a t : (1) s e t a s i d e C r a w f o r d & Company's (Crawford) "de f a c t o " d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; (2) d e c l i n e d t o i n c l u d e 
t h e m e d i c a l b e n e f i t s due i n t h e assessment o f p e n a l t i e s and a t t o r n e y f e e s 
a g a i n s t C r a w f o r d f o r i t s f a i l u r e t o t i m e l y accept o r deny t h e a g g r a v a t i o n c l a i m ; 
and (3) d e c l i n e d t o assess a p e n a l t y a g a i n s t Aetna C a s u a l t y Co. (Aetna) f o r 
f a i l i n g t o send c l a i m a n t ' s a t t o r n e y a copy o f i t s d e n i a l o f c l a i m a n t ' s "new i n ­
j u r y " c l a i m . C r a w f o r d c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r 
t h a t : (1) s e t a s i d e i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a 
low back c o n d i t i o n ; and (2) up h e l d Aetna's d e n i a l o f c l a i m a n t ' s "new i n j u r y " 
c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y , p e n a l ­
t i e s , and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e e x c e p t i o n o f her f i r s t 
two u l t i m a t e f i n d i n g s o f f a c t . 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t d i d n o t s u f f e r a "new i n j u r y " on A p r i l 13, 1990 w h i l e Aetna was 
a t r i s k . 

CONCLUSIONS OF LAW AND OPINION 
R e s p o n s i b i l i t y 

R e l y i n g on case law p r i o r t o t h e 1990 amendments, t h e Referee fo u n d t h a t 
C r a w f o r d had n o t e s t a b l i s h e d t h a t c l a i m a n t ' s work a c t i v i t i e s w h i l e Aetna was a t 
r i s k c o n t r i b u t e d t o a p a t h o l o g i c a l w orsening o f c l a i m a n t ' s compensable 
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w o r s e n i n g . T h e r e f o r e , she concluded t h a t Crawford remained r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n . We agree t h a t Crawford i s r e s p o n s i b l e ; however, 
we a p p l y t h e f o l l o w i n g a n a l y s i s . 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was 
convened a f t e r J u l y 1, 1990, h i s c l a i m i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i ­
s i o n s t o t h e Workers' Compensation A c t . See I d a M. Walker, 43 Van N a t t a 1402 
( 1 9 9 1 ) . 

We have i n t e r p r e t e d S e c t i o n 49 o f t h e amended law t o mean t h a t , i n cases 
i n w h i c h an a c c e p t e d i n j u r y i s f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g em­
p loyment w i t h a l a t e r c a r r i e r , r e s p o n s i b i l i t y r e s t s w i t h t h e o r i g i n a l c a r r i e r 
u n l e s s t h e c l a i m a n t s u s t a i n s an a c t u a l , independent compensable i n j u r y d u r i n g 
t h e subsequent work exposure. R i c a r d o Vasquez, 43 Van N a t t a 1678 ( 1 9 9 1 ) ; 
Ronald L. Rushton, 44 Van N a t t a 124 (1992). Thus i n t h i s case, C r a w f o r d , as t h e 
l a s t i n s u r e d a g a i n s t whom c l a i m a n t had an accepted low back i n j u r y , remains p r e ­
s u m p t i v e l y r e s p o n s i b l e . I n o r d e r t o a v o i d r e s p o n s i b i l i t y , C r a w f o r d has t h e b u r ­
den o f e s t a b l i s h i n g t h a t c l a i m a n t s u s t a i n e d a new compensable i n j u r y i n v o l v i n g 
t h e same c o n d i t i o n w h i l e w o r k i n g when Aetna was a t r i s k . 

By a May 1988 s t i p u l a t i o n , Crawford accepted c l a i m a n t ' s lumbar and c e r v i ­
c a l s t r a i n . (Ex. 8a) . Claimant had n o t t o t a l l y r e c o v e r e d f r o m t h e s e s t r a i n s 
and c o n t i n u e d t o r e c e i v e r e g u l a r c h i r o p r a c t i c t r e a t m e n t s . A d d i t i o n a l l y , he con­
t i n u e d t o e x p e r i e n c e p e r i o d i c f l a r e ups due t o h i s s t r e n u o u s work a c t i v i t i e s . 
Dr. McFie began t r e a t i n g c l a i m a n t on January 18, 1988 and c o n t i n u e d t o p r o v i d e 
r e g u l a r c h i r o p r a c t i c t r e a t m e n t s . 

On A p r i l 13, 1990, a f t e r Aetna became t h e i n s u r e r , c l a i m a n t was w o r k i n g 
w i t h a p i c k ax and had sudden p a i n i n h i s lower back and b u t t o c k s . ( T r . 1 3 ) . 
The p a i n was so severe t h a t he c o u l d n o t g e t i n t o t h e company van and l a t e r had 
t o have h e l p g e t t i n g i n t o h i s house and t h e c h i r o p r a c t o r ' s o f f i c e . ( T r . 16, 
1 7 ) . He went t o Dr. McFie t h a t day. 

Upon e x a m i n a t i o n , Dr. McFie not e d an abnormal A c h i l l e s t e n d o n r e f l e x , a 
n e u r o l o g i c a l symptom. As a r e s u l t o f t h i s n e u r o l o g i c a l symptom. Dr. McFie 
o r d e r e d a CT scan w h i c h showed annulus bulges a t L2-3, L3-4 and L5-S1. (Ex. 9 ) . 
Dr. McFie a l s o n o t e d r a d i c u l a r p a i n as f a r as t h e knee. Because t h e CT scan 
r u l e d o u t any L5 nerve r o o t i n v o l v e m e n t , Dr. McFie reasoned t h a t t h e L5 n e r v e 
was b e i n g e n t r a p p e d somewhere w i t h i n t h e muscle spasm. (Ex. 29-24). 

Dr. McFie a l s o n o t e d widespread muscle spasms. Because o f t h e c h r o n i c 
spasm, c l a i m a n t had no range o f m o t i o n w i t h o u t p a i n . However, by A p r i l 20, 
1990, Dr. McFie measured c l a i m a n t ' s range o f m o t i o n and n o t e d t h a t he had r a d i c ­
u l a r p a i n o n l y i n t h e e v e n i n g . (Exs. 29-22, 29-23). Dr. McFie r e l e a s e d c l a i m ­
a n t f r o m work f o r a week. On A p r i l 16, 1990, Dr. Rogosin, f a m i l y p h y s i c i a n , 
examined c l a i m a n t and f o u n d a moderate amount o f muscle spasm over t h e lumbar 
s p i n e w i t h no p a i n r a d i a t i n g i n t o t h e l e g s . (Ex. 1 0 ) . 

Dr. McFie o p i n e d t h a t t h e m i l d p r o t r u s i o n s o f t h e a n n u l i and t h e r a d i c u l a r 
p a i n were c o n s i s t e n t w i t h a p a t h o l o g i c a l worsening. (Ex. 2 6 ) . However, he a l s o 
n o t e d t h a t t h e s e b u l g e s c o u l d have been p r e s e n t p r i o r t o t h e A p r i l 13, 1990 i n ­
c i d e n t because t h e r e was no p r i o r CT scan f o r comparison. He a l s o o p i n e d t h a t 
t h e A p r i l 13, 1990 i n c i d e n t was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s i n ­
c r e a s e d d i s a b i l i t y and i n c r e a s e d need f o r t r e a t m e n t . He based t h i s o p i n i o n , i n 
p a r t , on h i s o b s e r v a t i o n t h a t c l a i m a n t ' s problem area had expanded f r o m t h e 
knees up t o t h e t h o r a c i c s p i n e , whereas b e f o r e i t was l i m i t e d t o t h e g l u t e a l , 
s a c r a l and lumbar areas. (Ex. 29-25). However, Dr. McFie had a d j u s t e d c l a i m ­
a n t ' s m i d - t h o r a c i c s p i n e p r i o r t o t h e A p r i l 1990 i n c i d e n t . 
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Aetna argues t h a t Dr. McFie's o p i n i o n i s i n a c c u r a t e i n t h a t , a t one p o i n t , 
he s t a t e d t h a t c l a i m a n t had a broader area o f i n s t a b i l i t y a f t e r t h e A p r i l 13, 
1990 i n c i d e n t because i t i n v o l v e d a h i g h e r area o f t h e lumbar s p i n e , i n t o L3 and 
L4. However, Aetna p o i n t s o u t t h a t c l a i m a n t had r e c e i v e d c h i r o p r a c t i c a d j u s t ­
ments t o L3 and L4 from Dr. McFie i n t h e p a s t . We agree t h a t Dr. McFie's o p i n ­
i o n c o n t a i n s t h e s e i n c o n s i s t e n c i e s . 

More i m p o r t a n t l y , i n o r d e r t o s h i f t r e s p o n s i b i l i t y , C r a w f o r d must e s t a b ­
l i s h t h a t c l a i m a n t s u f f e r e d a new i n j u r y i n t h e A p r i l 1990 i n c i d e n t . Dr. McFie 
does n o t o p i n e t h a t a new i n j u r y o c c u r r e d . (Exs. 16, 26, 2 9 ) . I n s t e a d , we i n ­
t e r p r e t McFie's c o n c l u s i o n t o be t h a t c l a i m a n t i s s u f f e r i n g f r o m a c h r o n i c i n ­
s t a b i l i t y c o n d i t i o n r e l a t e d t o h i s 1986 i n j u r y w i t h C r a w f o r d , t h e symptoms o f 
w h i c h were i n c r e a s e d as a r e s u l t o f h i s A p r i l 1990 work i n c i d e n t . A c c o r d i n g l y , 
we c o n c l u d e t h a t Dr. McFie's o p i n i o n does not e s t a b l i s h a "new i n j u r y " w h i l e 
Aetna was a t r i s k . 

Dr. Young, a t t e n d i n g p h y s i c i a n , p r o v i d e s t h e o n l y o t h e r o p i n i o n r e l a t i n g 
t o c a u s a t i o n . Dr. Young examined c l a i m a n t o n l y once, s e v e r a l months a f t e r t h e 
A p r i l 1990 i n c i d e n t , and n o t e d no r a d i c u l a r i n v o l v e m e n t a t t h a t t i m e . (Ex. 28-
9 ) . I n a r e p o r t d a t e d November 10, 1990, Dr. Young o p i n e d t h a t c l a i m a n t ' s p r e ­
s e n t i n j u r i e s were d i r e c t l y r e l a t e d t o t h e 1986 on t h e j o b i n j u r y . (Ex. 2 5 ) . 
However, i n a r e p o r t d a t e d December 17, 1990, Dr. Young o p i n e d t h a t , based on 
c l a i m a n t ' s h i s t o r y and p h y s i c a l f i n d i n g s , t h e A p r i l 13, 1990 i n c i d e n t c r e a t e d a 
s i g n i f i c a n t new i n j u r y . (Ex. 2 7 ) . Because Dr. Young d i d n o t e x p l a i n t h i s 
change o f o p i n i o n , we f i n d t h i s u n e x p l a i n e d change o f o p i n i o n u n p e r s u a s i v e . Moe 
v. C e i l i n g Systems, 44 Or App 429 ( 1 9 8 0 ) ; Raul A. H e r r e r a , 40 Van N a t t a 1281 
(1988) . 

F u r t h e r m o r e , d u r i n g h i s d e p o s i t i o n , Dr. Young s t a t e d t h a t he c o u l d n o t 
s t a t e w i t h a g r e a t d e a l o f c e r t a i n t y a t t h i s p o i n t whether o r n o t t h e r e was a 
new i n j u r y . (Ex. 28-10). He noted t h a t Dr. McFie's n e u r o l o g i c a l f i n d i n g s were 
as l i k e l y t o be t h e r e s u l t o f t h e severe spasm c a u s i n g t r a n s i t o r y i r r i t a t i o n as 
any o t h e r e x p l a n a t i o n , g i v e n t h e absence o f o t h e r n e u r o l o g i c a l f i n d i n g s showing 
i r r i t a t i o n o f t h e d i s c . (Ex. 28-11). He a l s o s t a t e d t h a t t h e A p r i l 1990 i n c i ­
d e n t was a s i g n i f i c a n t a g g r a v a t i o n o f t h e p r e e x i s t i n g problem. (Ex. 2 8 - 2 6 ) . 
Because o f t h e i n c o n s i s t e n c i e s i n Dr. Young's o p i n i o n , we do n o t f i n d i t p e r s u a ­
s i v e and, a c c o r d i n g l y , g i v e i t l i t t l e w e i g h t . See David H. Olson J r . , 42 Van 
N a t t a 1336 ( 1 9 9 0 ) . 

We f i n d t h a t , on t h i s r e c o r d , Crawford has n o t e s t a b l i s h e d t h a t c l a i m a n t 
s u s t a i n e d a "new compensable i n j u r y " on A p r i l 13, 1990. T h e r e f o r e , r e s p o n s i b i l ­
i t y does n o t s h i f t t o Aetna. 

P e n a l t i e s and A t t o r n e y Fees 

Aetna 

The R e f e r e e d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s a g a i n s t Aetna 
f o r i t s f a i l u r e t o send c l a i m a n t ' s a t t o r n e y a copy o f i t s d e n i a l . However, she 
f o u n d t h a t t h i s f a i l u r e e s t a b l i s h e d "good cause" f o r c l a i m a n t ' s u n t i m e l y h e a r i n g 
r e q u e s t on Aetna's d e n i a l . Claimant argues t h a t he i s e n t i t l e d t o p e n a l t i e s and 
a t t o r n e y f e e s f o r Aetna's unreasonable conduct. We d i s a g r e e . 

We have a f f i r m e d t h e Referee's o r d e r f i n d i n g t h a t Aetna i s n o t r e s p o n s i b l e 
f o r t h e c l a i m . T h e r e f o r e , t h e c l a i m i s n o t compensable a g a i n s t Aetna. Hence, 
t h e r e can be no amounts "t h e n due" upon which t o base a p e n a l t y p u r s u a n t t o ORS 
6 5 6 . 2 6 2 ( 1 0 ) . 

P u r s u a n t t o ORS 656.382(1), an a t t o r n e y f e e i s a l l o w e d i f an i n s u r e r 
" u n r e a s o n a b l y r e s i s t s t h e payment o f compensation." Here, because t h e c l a i m i s 
n o t compensable a g a i n s t Aetna, t h e r e can be no u n reasonable r e s i s t a n c e o f 
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payment o f compensation by Aetna. See R a n d a l l v. L i b e r t y NW I n s . Corp., 107 Or 
App 599 ( 1 9 9 1 ) . 

C r a w f o r d 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n r e g a r d i n g t h e i s s u e o f 
l i m i t i n g t h e p e n a l t y t o u n p a i d t i m e l o s s and awarding o n e - h a l f o f t h a t p e n a l t y 
t o c l a i m a n t ' s a t t o r n e y , i n l i e u o f an a t t o r n e y f e e . See N i c o l a s a M a r t i n e z , 43 
Van N a t t a 1638 ( 1 9 9 1 ) ; H a r r y E. F o r r e s t e r , 43 Van N a t t a 1480 ( 1 9 9 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 22, 1991 i s a f f i r m e d . 

March 5, 1992 C i t e as 44 Van N a t t a 389 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ARNOLD G. BARTLEY, Claimant 

WCB Case No. 90-17783 
ORDER ON REVIEW 

Coons, e t a l . , Claimant A t t o r n e y s 
Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee B l a c k ' s o r d e r w h i c h u p h e l d t h e SAIF 
C o r p o r a t i o n ' s p a r t i a l d e n i a l o f a c l a i m f o r c e r v i c a l r a d i c u l o p a t h y and/or c a r p a l 
t u n n e l c o n d i t i o n and c e r v i c a l s u r g e r y . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e f i n d i n g s o f t h e Referee. 

CONCLUSIONS OF LAW 

We adopt t h e r e a s o n i n g o f t h e Referee, w i t h t h e f o l l o w i n g a d d i t i o n a l com­
ment. A l t h o u g h c l a i m a n t had c o m p l a i n t s o f numbness i n two d i g i t s i n Februa r y 
1989, presumably e x i s t i n g s i n c e t h e l a t e 1988 and e a r l y 1989 i n j u r i e s , t h i s i s 
i n s u f f i c i e n t t o e s t a b l i s h t h a t h i s l a t e r neck c o m p l a i n t s were m a t e r i a l l y r e l a t e d 
t o t h o s e i n j u r i e s . Given t h e f a c t t h a t o s t e o p h y t e s , such as c l a i m a n t had, t a k e 
a l o n g t i m e t o f o r m , and i n l i g h t o f Dr. Freeman's f a i l u r e t o address t h a t f a c t 
we c o n c l u d e t h a t t h e r e i s i n s u f f i c i e n t p e r s u a s i v e e v i d e n c e t o e s t a b l i s h t h a t 
c l a i m a n t ' s compensable i n j u r y o r i n j u r i e s were a m a t e r i a l c o n t r i b u t i n g cause o f 
t h e c e r v i c a l r a d i c u l o p a t h y f o r which he l a t e r had s u r g e r y . A d d i t i o n a l l y , t h e 
m e d i c a l e v i d e n c e does n o t s u p p o r t a d i a g n o s i s o f c a r p a l t u n n e l syndrome. 

We c o n c l u d e c l a i m a n t has f a i l e d t o e s t a b l i s h compensable c e r v i c a l r a d i c u ­
l o p a t h y o r c a r p a l t u n n e l c o n d i t i o n s . 

ORDER 

The Referee's o r d e r d a t e d May 31, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD H. BECKER, Claimant 

WCB Case Nos. 90-17820 & 90-13596 
ORDER ON REVIEW 

Karen Werner, Claimant A t t o r n e y 
D a r y l Nelson, Defense A t t o r n e y 

Coons & Cole, A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r t h a t : (1) d i s m i s s e d 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y o f an a l l e g e d 
F e b r u a r y 28, 1990 low back i n j u r y ; and (2) u p h e l d t h e i n s u r e r ' s d e n i a l s o f h i s 
a g g r a v a t i o n and new i n j u r y c l a i m s f o r a c u r r e n t low back c o n d i t i o n . On r e v i e w , 
t h e i s s u e s a r e t i m e l i n e s s and c o m p e n s a b i l i t y . We r e v e r s e i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t , " b u t n o t h i s " F i n d i n g s o f U l t i ­
mate F a c t s , " w i t h t h e f o l l o w i n g m o d i f i c a t i o n and s u p p l e m e n t a t i o n . 

The p a r a g r a p h w h i c h be g i n s on page two and c o n t i n u e s on t o page t h r e e i s 
r e p l a c e d w i t h t h e f o l l o w i n g : 

On t h e m o r n i n g o f February 28, 1990, c l a i m a n t p o l e d l o g s f o r t h e employer. 
He went t o t h e warming shack t o t a k e a break a t about 9:00 a.m. and f e l t sudden 
sh a r p low back p a i n as he s a t down. Two co-workers w i t n e s s e d c l a i m a n t ' s r e a c ­
t i o n t o t h e o n s e t o f low back p a i n . Sometime b e f o r e noon, c l a i m a n t asked h i s 
foreman, J i m Reed, i f he c o u l d go home, because h i s back " h u r t l i k e h e l l . " Reed 
t o l d c l a i m a n t t h a t he c o u l d go home. Claimant went home a t l u n c h t i m e and d i d 
n o t r e t u r n t o work t h a t day. 

The employer r e c e i v e d n o t i c e o f t h e February 28, 1990 i n j u r y f r o m Dr. 
Herscher on March 28, 1990. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s new i n j u r y c l a i m was t i m e l y f i l e d . 

The work i n c i d e n t on February 28, 1990 was a m a t e r i a l c o n t r i b u t i n g cause 
o f c l a i m a n t ' s subsequent low back c o n d i t i o n . The work i n c i d e n t was t h e m a j or 
c o n t r i b u t i n g cause o f c l a i m a n t ' s d i s a b i l i t y and need f o r m e d i c a l s e r v i c e s f o r 
h i s low back f r o m F e b r u a r y 28, 1990 u n t i l A p r i l 26, 1990. 

CONCLUSIONS OF LAW AND OPINION 
T i m e l i n e s s 

The R e f e r e e fo u n d t h a t t h e employer d i d n o t have n o t i c e o f t h e c l a i m e d l o g 
pond i n c i d e n t o f Februa r y 1990 u n t i l m i d - J u l y 1990 and, c o n s e q u e n t l y , t h a t 
c l a i m a n t ' s i n j u r y c l a i m was t i m e b a r r e d . We d i s a g r e e . 

ORS 656.265(1) r e q u i r e s t h a t a c l a i m a n t g i v e an employer n o t i c e o f an 
a c c i d e n t r e s u l t i n g i n i n j u r y w i t h i n 30 days. F a i l u r e t o g i v e t i m e l y n o t i c e b a r s 
t h e c l a i m , u n l e s s t h e employer had knowledge o f t h e i n j u r y o r has n o t been p r e j ­
u d i c e d by i t s f a i l u r e t o r e c e i v e n o t i c e . ORS 656.265(4). " N o t i c e o f an a c c i ­
d e n t r e s u l t i n g i n i n j u r y , " i n c l u d e s s u f f i c i e n t f a c t s t o l e a d a r e a s o n a b l e em­
p l o y e r t o c o n c l u d e t h a t w o r k e r s ' compensation l i a b i l i t y i s a p o s s i b i l i t y and 
t h a t f u r t h e r i n v e s t i g a t i o n i s a p p r o p r i a t e . Argonaut I n s . Co. v. Mock, 95 Or App 
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1, r e v den 308 Or 79 ( 1 9 8 9 ) . I t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t h i s 
c l a i m s were t i m e l y f i l e d . See Marty Winn, 42 Van N a t t a 1013 ( 1 9 9 0 ) . I f t h e 
c l a i m was n o t t i m e l y f i l e d , t h e burden i s on t h e employer t o p r o v e p r e j u d i c e due 
t o l a c k o f n o t i c e . I n k l e y v. F o r e s t F i b e r Products Co., 288 Or 337, 348 ( 1 9 8 0 ) . 

I n t h e p r e s e n t case, c l a i m a n t d i d n o t submit a w r i t t e n c l a i m f o r m f o r h i s 
i n j u r y u n t i l J u l y 1990. However, t h e employer r e c e i v e d Dr. H e r s c h e r ' s March 8, 
1990 c h a r t n o t e on March 28, 1990. (See Ex. 1 7 ) . The f i r s t l i n e o f t h e doc­
t o r ' s n o t e r e p o r t s : " [ C l a i m a n t ] h u r t low back w h i l e p o l l i n g [ s i c ] l o g s . " ( I d . ) 
C l a i m a n t ' s work d u t i e s i n c l u d e d p o l i n g l o g s , and t h e r e i s no e v i d e n c e t h a t 
c l a i m a n t engaged i n t h a t a c t i v i t y o t h e r t h a n a t work. T h e r e f o r e , we f i n d t h a t 
t h e above-quoted r e p o r t c o n t a i n e d s u f f i c i e n t f a c t s t o t r i g g e r t h e employer's 
d u t y t o engage i n f u r t h e r i n v e s t i g a t i o n . Argonaut I n s . Co. v. Mock, su p r a . 
Inasmuch as t h e employer r e c e i v e d Hersher's c h a r t notes 28 days a f t e r F e b r u a r y 
28, 1990, t h e d a t e o f t h e c l a i m e d i n c i d e n t , we conclude t h a t t h e n o t i c e was 
t i m e l y . 

Moreover, even i f c l a i m a n t f a i l e d t o g i v e t i m e l y n o t i c e o f t h e work i n c i ­
d e n t , t o a v o i d l i a b i l i t y , t h e employer must prove p r e j u d i c e due t o l a c k o f such 
n o t i c e . I n t h i s case, t h e employer argues t h a t i t was p r e j u d i c e d because i t had 
no o p p o r t u n i t y t o have c l a i m a n t examined by an independent m e d i c a l examiner 
(IME) and t h a t i t was f u r t h e r p r e j u d i c e d by w i t n e s s e s ' ( c l a i m a n t ' s and foreman 
Ji m Reed's) memory problems. We are n o t so persuaded. F i r s t , i f anyone was 
p r e j u d i c e d by w i t n e s s e s ' memory l o s s , i t was c l a i m a n t , n o t t h e employer. Second, 
inasmuch as more t h a n seven months passed between t h e employer's r e c e i p t o f 
H e r s c h e r ' s c h a r t n o t e and h e a r i n g , we conclude t h a t t h e employer had ample 
o p p o r t u n i t y t o have c l a i m a n t examined by a p h y s i c i a n o f i t s c h o i c e . A c c o r d i n g ­
l y , c l a i m a n t ' s i n j u r y c l a i m i s n o t b a r r e d due t o l a c k o f t i m e l y n o t i c e . 

C o m p e n s a b i l i t y - n e w i n j u r y c l a i m 

Based on c l a i m a n t ' s t e s t i m o n y and Herscher's u n c o n t r a d i c t e d r e p o r t t h a t 
c l a i m a n t " h u r t h i s back w h i l e p o l l i n g [ s i c ] l o g s , " we c o n c l u d e t h a t c l a i m a n t has 
e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f a February 28, 1990 i n j u r i o u s e v e n t , by p r o v ­
i n g t h a t t h a t e v e n t was a m a t e r i a l cause o f h i s subsequent d i s a b i l i t y and need 
f o r m e d i c a l t r e a t m e n t f o r h i s back. See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; Mark N. W i e d l e , 43 
Van N a t t a 855 ( 1 9 9 1 ) . The p a r t i e s agreed a t h e a r i n g t h a t t h e b a s i c i s s u e was 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . ( T r . 2 ) . A c c o r d ­
i n g l y , because c l a i m a n t ' s low back c o n d i t i o n p r e e x i s t e d h i s 1990 compensable i n ­
j u r y , (see Exs. 1, 2, 1 9 - 1 ) , and combined w i t h h i s compensable i n j u r y t o cause 
h i s r e c e n t low back d i s a b i l i t y , (see Ex. 2 7 ) , c l a i m a n t bears t h e a d d i t i o n a l b u r ­
den o f p r o v i n g t h a t h i s compensable i n j u r y i s and remains t h e m a j or c o n t r i b u t i n g 
cause o f t h e c l a i m e d d i s a b i l i t y and t r e a t m e n t . See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) ; Bahman 
M. N a z a r i , 43 Van N a t t a 2368 (1991). 

Based on t h e m e d i c a l e v i d e n c e , which i s u n c o n t r a d i c t e d c o n c e r n i n g causa­
t i o n , we f i n d t h a t c l a i m a n t has c a r r i e d h i s burden w i t h r e g a r d t o h i s d i s a b i l i t y 
and t r e a t m e n t f o l l o w i n g t h e February 28, 1990 work i n c i d e n t , u n t i l A p r i l 18, 
1990. (See Ex. 1 7 - 1 ) . However, Dr. Freeman, neurosurgeon, r e v i e w e d c l a i m a n t ' s 
A p r i l 18, 1990 CT scan r e s u l t s and o p i n e d t h a t t h e "apparent b u l g i n g o f d i s c LB-
S I [ i s ] c o n s i s t e n t w i t h [ c l a i m a n t ' s ] h i s t o r y over t h e l a s t y e a r s o f i n c r e a s i n g 
back p a i n t o p r e s e n t d i f f i c u l t i e s n e c e s s i t a t i n g myelogram and CT scan as r e c e n t ­
l y done." (Ex. 27, emphasis added). Inasmuch as Dr. Freeman r e l i e d on t h e 
A p r i l 18, 1990, CT scan t o r e l a t e c l a i m a n t ' s t h e n c u r r e n t low back c o n d i t i o n t o 
causes w h i c h p r e e x i s t e d t h e February 28, 1990 i n c i d e n t , and h i s o p i n i o n i n t h i s 
r e g a r d i s u n c o n t r a d i c t e d , we conclude t h a t c l a i m a n t has n o t p r o v e n t h a t h i s 
F e b r u a r y 1990 work i n c i d e n t was t h e major c o n t r i b u t i n g cause o f h i s low back 
problems on and a f t e r A p r i l 18, 1990. 
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We adopt t h e Referee's o p i n i o n on t h i s i s s u e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e February 28, 1990 low back i n j u r y 
i s s u e i s $1500, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e 
r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Refer e e ' s o r d e r d a t e d February 19, 1991 i s r e v e r s e d i n p a r t and a f ­
f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g i s r e v e r s e d and t h e r e q u e s t i s r e i n s t a t e d . That p o r t i o n o f t h e o r d e r 
t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f a "new i n j u r y " c l a i m i s r e v e r s e d . That 
d e n i a l i s s e t a s i d e , and t h e c l a i m i s remanded f o r p r o c e s s i n g i n accordance w i t h 
t h i s o r d e r . To t h e e x t e n t t h a t t h e i n s u r e r ' s d e n i a l d e n i e d t h e c o m p e n s a b i l i t y 
o f c l a i m a n t ' s c u r r e n t c o n d i t i o n as o f A p r i l 18, 1990, t h a t p o r t i o n o f t h e d e n i a l 
i s u p h e l d . For s e r v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g t h e compens­
a b i l i t y o f t h e "new i n j u r y " c l a i m and d i s a b i l i t y and t r e a t m e n t up t o A p r i l 18, 
1990, c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $1500, t o be p a i d by t h e 
i n s u r e r . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

March 5, 1992 C i t e as 44 Van N a t t a 392 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CELESTE S. DEMETER, Claimant 

WCB Case No. 91-02990 
ORDER ON REVIEW 

Cra i n e & Love, Claimant A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f p s y c h o l o g i c a l t r e a t m e n t . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . No respond e n t ' s b r i e f has been f i l e d by c l a i m a n t . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW 

Cl a i m a n t compensably i n j u r e d her back. She began r e c e i v i n g compensable 
m e d i c a l t r e a t m e n t f r o m c h i r o p r a c t o r W a l t e r C. Trapp, who made i n a p p r o p r i a t e sex­
u a l and s e x u a l l y s u g g e s t i v e remarks t o c l a i m a n t over a se v e r a l - w e e k p e r i o d . 
C l a i m a n t d e v e l o p e d an ad j u s t m e n t d i s o r d e r w i t h mixed e m o t i o n a l f e a t u r e s . The 
maj o r c o n t r i b u t i n g cause o f t h i s c o n d i t i o n was Dr. Trapp's b e h a v i o r w h i l e he 
r e n d e r e d t r e a t m e n t t o c l a i m a n t f o r her compensable c o n d i t i o n . 

C l a i m a n t does n o t contend t h a t her o r i g i n a l i n d u s t r i a l i n j u r y d i r e c t l y r e ­
s u l t e d i n t h i s a d j u s t m e n t d i s o r d e r . Rather, she contends t h a t t h e a d j u s t m e n t 
d i s o r d e r was an i n d i r e c t o r secondary consequence o f her i n j u r y . We agree. 
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ORS 6 5 6 - 0 0 5 ( 7 ) ( a ) ( A ) p r o v i d e s t h a t f o r a c o n s e q u e n t i a l c o n d i t i o n t o be 
compensable, c l a i m a n t must prove t h a t t h e o r i g i n a l compensable i n j u r y i s t h e 
maj o r c o n t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n . 

I n J u l i e K. Gasperino, 43 Van N a t t a 1151 (1 9 9 1 ) , we i n t e r p r e t e d 
" c o n s e q u e n t i a l c o n d i t i o n s " t o be ones which a r e n o t i n t r i n s i c a l l y r e l a t e d t o o r 
a p r i m a r y consequence o f t h e o r i g i n a l a c c i d e n t o r i n j u r y i t s e l f . 

The f a c t s and t h e m e d i c a l evidence s u p p o r t t h e Referee's c o n c l u s i o n t h a t 
Dr. Trapp's conduct d u r i n g t h e course o f h i s t r e a t m e n t was t h e m a j o r c o n t r i b u t ­
i n g cause o f c l a i m a n t ' s c o n s e q u e n t i a l a d j u s t m e n t d i s o r d e r . I n f a c t , t h e r e i s 
n o t e v i d e n c e o f any o t h e r c o n t r i b u t i n g cause. 

W h i l e c l a i m a n t d i d n o t b e l i e v e t h a t Dr. Trapp's comments were i n t e n d e d as 
t r e a t m e n t t h e m s e l v e s , t h e y were c l e a r l y made w h i l e he was r e n d e r i n g t r e a t m e n t t o 
h e r , and i n a t l e a s t one i n s t a n c e , he d i d t o u c h her i n a way t h a t f e l t i n a p p r o ­
p r i a t e as p a r t o f a t r e a t m e n t . That Dr. Trapp's b e h a v i o r was w i t h h i s mouth 
r a t h e r t h a n w i t h h i s hands does not break t h e c h a i n o f c a u s a t i o n . 

We a f f i r m t h e Referee. 

Inasmuch as no respondent's b r i e f has been t i m e l y f i l e d , no a t t o r n e y f e e 
under ORS 656.382(2) s h a l l be awarded. S h i r l e y M. Brown, 40 Van N a t t a 879 
( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r o f J u l y 3, 1991 i s a f f i r m e d . 

March 5, 1992 C i t e as 44 Van N a t t a 393 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MARSHA K. FLANARY, Claimant 

WCB Case No. 90-15238 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
P e t e r s o n ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r h er 
c u r r e n t low back c o n d i t i o n ; and (2) assessed a $2,500 a t t o r n e y f e e f o r c l a i m ­
a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g . Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e Referee's o r d e r t h a t found t h a t t h e employer had n o t d e n i e d 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m s f o r p a i n c e n t e r t r e a t m e n t and a back c o r s e t . 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , a t t o r n e y fees and m e d i c a l s e r v i c e s . 
We r e v e r s e i n p a r t , m o d i f y i n p a r t and va c a t e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact, w i t h t h e e x c e p t i o n o f t h e l a s t 
p a r a g r a p h i n t h a t s e c t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The employer's d e n i a l d e n i e d c l a i m a n t ' s " c u r r e n t t r e a t m e n t and c o n d i ­
t i o n s . " The Referee concluded t h a t t h e d e n i a l i n c l u d e d c l a i m a n t ' s p r e v i o u s l y 
a c c e p t e d lumbar s t r a i n ; he, t h e r e f o r e , s e t a s i d e t h e d e n i a l i n i t s e n t i r e t y . 
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On r e v i e w , t h e employer contends t h a t , a t h e a r i n g , i t a t t e m p t e d t o c l a r i f y 
t h e d e n i a l t o i n c l u d e o n l y c l a i m a n t ' s d e g e n e r a t i v e d i s k d i s e a s e and t h e proposed 
s u r g e r y . The employer a s s e r t s t h a t i t a t t e m p t e d t o amend t h e d e n i a l i t s e l f i n 
o r d e r t o c l a r i f y t h e scope o f t h e d e n i a l ; however, t h e Referee i n t e r p r e t e d t h e 
d e n i a l as a p p l y i n g t o t h e p r e v i o u s l y accepted c o n d i t i o n as w e l l as t h e degenera­
t i v e c o n d i t i o n and s u r g e r y . 

We agree t h a t t h e Referee s h o u l d have p e r m i t t e d t h e employer t o amend i t s 
d e n i a l a t h e a r i n g . C l a i m a n t ' s c o u n s e l agreed t h a t "(a)mended, i t m i g h t be 
c u r e d . . . . " ( T r . 7 ) . However, c l a i m a n t c o n t i n u e d t o a s s e r t t h a t t h e o r i g i n a l 
d e n i a l was t h e d e n i a l from w h i c h a h e a r i n g had been r e q u e s t e d and c l a i m a n t 
argued t h a t t h e employer was a c t u a l l y " s t a n d i n g on t h e i r d e n i a l , " a t t h e t i m e o f 
h e a r i n g , r e g a r d l e s s o f t h e o f f e r t o amend. ( T r . 7, 9 ) . 

We c o n c l u d e t h a t , because c l a i m a n t d i d n o t o b j e c t t o amendment o f t h e 
d e n i a l and n e i t h e r a s s e r t e d s u r p r i s e nor r e q u e s t e d a c o n t i n u a n c e , amendment o f 
t h e d e n i a l s h o u l d have been p e r m i t t e d . See L l o y d L. C r o c k e t t , 43 Van N a t t a 1767 
( 1 9 9 1 ) ; Donna J. W i l s o n , 42 Van N a t t a 1026 (1 9 9 0 ) . A c c o r d i n g l y , on r e v i e w , we 
c o n s i d e r t h e d e n i a l , as amended, t o deny o n l y c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n 
and s u r g e r y . 

C o m p e n s a b i l i t y 

I t i s c l a i m a n t ' s burden t o prove by a preponderance o f t h e e v i d e n c e t h a t 
her a c c e p t e d 1989 low back i n j u r y which combined w i t h her p r e e x i s t i n g degenera­
t i v e j o i n t d i s e a s e i s and remains t h e major c o n t r i b u t i n g cause o f her d i s a b i l i t y 
and need f o r t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

Here, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Misko, r e p o r t e d on August 13, 
1990 t h a t c l a i m a n t had s e r i o u s d e g e n e r a t i v e d i s c d i s e a s e and p r e - e x i s t i n g h yper­
t r o p h i c f a c e t s . Dr. Misko s t a t e d t h a t he would n o t r e l a t e her need f o r s u r g e r y 
t o her i n j u r y . A d d i t i o n a l l y , on August 27, 1990, Dr. Rosenbaum, r e p o r t e d t h a t 
c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e p r e d a t e d her October 22, 1989 i n j u r y and 
was n o t t h e " c u r r e n t maximum cause o f her low back d i s c o m f o r t . . . . " Dr. 
Rosenbaum a l s o s t a t e d t h a t c l a i m a n t was n o t i n need o f f u r t h e r t r e a t m e n t . 

We a r e persuaded t h a t c l a i m a n t ' s compensable 1989 i n j u r y i s n o t t h e major 
cause o f h e r d i s a b i l i t y and need f o r t r e a t m e n t . A c c o r d i n g l y , we c o n c l u d e t h a t 
her d e g e n e r a t i v e c o n d i t i o n i s n o t compensable. Moreover, we n o t e t h a t , a l t h o u g h 
t h e employer contended t h a t t h e d e n i a l i n c l u d e d proposed s u r g e r y , t h e recommen­
d a t i o n f o r s u r g e r y was w i t h d r a w n . 

Assessed a t t o r n e y f e e 

A l t h o u g h we have concluded t h a t c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n i s n o t 
compensable and an a t t o r n e y f e e i s n o t w a r r a n t e d f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s on t h a t i s s u e , we n o n e t h e l e s s f i n d t h a t c l a i m a n t i s e n t i t l e d t o a r e a s o n ­
a b l e assessed a t t o r n e y f e e f o r s e r v i c e s c o n c e r n i n g c l a r i f i c a t i o n o f t h e d e n i a l . 
See E l a i n e M i t c h e l l , 41 Van N a t t a 1798 (1989). Moreover, we have p r e v i o u s l y 
awarded i n s u r e r - p a i d a t t o r n e y fees f o r c l a r i f y i n g i n a r t f u l l y - p h r a s e d o r o v e r ­
b r o a d d e n i a l s . See e.g. Mickey L. Wood, 40 Van N a t t a 1860 ( 1 9 8 8 ) . 

I n t h e p r e s e n t case, t h e employer's d e n i a l p u r p o r t e d t o deny o n l y c l a i m ­
a n t ' s d e g e n e r a t i v e c o n d i t i o n . However, t h e Referee f o u n d , and we agree, t h a t 
t h e p l a i n language o f t h e w r i t t e n d e n i a l c o n s t i t u t e d a " b l a n k e t d e n i a l w h i c h 
c o v e r s e v e r y t h i n g i n c l u d i n g t h e a l r e a d y accepted lumbar s t r a i n . " (O & O a t 2 ) . 
Thus, as we c o n c l u d e d i n M i t c h e l l , supra, c l a i m a n t ' s c o n d i t i o n was d e n i e d i n 
t o t o , and she i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r s e r v i c e s i n p r e v a i l i n g 
o v e r t h e d e n i a l i n s o f a r as i t d e n i e d c o m p e n s a b i l i t y o f t h e lumbar s t r a i n 
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c o n d i t i o n . See ORS 656.386(1). A c c o r d i n g l y , we m o d i f y t h e R e f e r e e ' s a t t o r n e y 
f e e award. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a ble assessed f e e f o r c l a i m a n t ' s coun­
s e l ' s s e r v i c e s c o n c e r n i n g c l a r i f i c a t i o n o f t h e employer's d e n i a l i s $750, t o be 
p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d ­
e r e d t h e t i m e d e v o t e d t o t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

M e d i c a l s e r v i c e s 

C l a i m a n t contends t h a t t h e Referee e r r e d i n d e t e r m i n i n g t h a t t h e r e were no 
"de f a c t o " d e n i a l s o f r e q u e s t s f o r p a i n c e n t e r t r e a t m e n t and use o f a back 
c o r s e t . We agree w i t h t h e Referee's a l t e r n a t i v e f i n d i n g t h a t t h e H e a r i n g s D i v i ­
s i o n i s w i t h o u t j u r i s d i c t i o n i n t h i s m a t t e r . 

Under amended ORS 656.704(3), " m a t t e r s c o n c e r n i n g a c l a i m " do n o t i n c l u d e 
any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t or fees f o r w h i c h a r e s o l u t i o n p r o c e d u r e 
i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. ORS 656.327 p r o v i d e s a p r o c e d u r e f o r 
t h e r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r and t h e i n j u r e d w orker c o n c e r n i n g 
m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n 
v i o l a t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l s e r v i c e s . " 

Here, we agree w i t h t h e Referee's a l t e r n a t i v e f i n d i n g t h a t d i s p u t e s such 
as t h i s do n o t c o n s t i t u t e m a t t e r s c o n c e r n i n g a c l a i m . A c c o r d i n g l y , o r i g i n a l 
j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h t h e D i r e c t o r . See S t a n l e y Meyers, 43 Van 
N a t t a 2643 ( 1 9 9 1 ) . F u r t h e r m o r e , we have r e c e n t l y h e l d t h a t d i s p u t e s r e g a r d i n g 
p r o p o s e d m e d i c a l s e r v i c e s , as w e l l as t h o s e r e g a r d i n g c u r r e n t m e d i c a l s e r v i c e s , 
a r e w i t h i n t h e D i r e c t o r ' s o r i g i n a l j u r i s d i c t i o n p u r s u a n t t o ORS 656.327. K e v i n 
S. K e l l e r , 44 Van N a t t a 225 (1992). 

Inasmuch as t h e "de f a c t o " d e n i a l s d i d n o t r a i s e a m a t t e r c o n c e r n i n g a 
c l a i m w i t h i n t h e j u r i s d i c t i o n o f t h e Hearings D i v i s i o n , we v a c a t e t h a t p o r t i o n 
o f t h e R e f e r e e ' s o r d e r t h a t p u r p o r t e d t o address t h e m e d i c a l s e r v i c e s i s s u e and 
we d i s m i s s c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e "de f a c t o " d e n i a l s o f m e d i c a l 
s e r v i c e s . See M e l v i n L. M a r t i n , 44 Van N a t t a 258 ( 1 9 9 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 26, 1990 i s r e v e r s e d i n p a r t , m o d i f i e d 
i n p a r t and v a c a t e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e 
t h e s e l f - i n s u r e d employer's October 1, 1990 d e n i a l i s r e v e r s e d . The employer's 
d e n i a l , as amended a t h e a r i n g , i s r e i n s t a t e d and u p h e l d . The R e f e r e e ' s assessed 
a t t o r n e y f e e award o f $2,500 i s m o d i f i e d . I n l i e u o f t h e Referee's a t t o r n e y f e e 
award, c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $750, p a y a b l e by t h e em­
p l o y e r , f o r s e r v i c e s c o n c e r n i n g c l a r i f i c a t i o n o f t h e employer's d e n i a l . That 
p o r t i o n o f t h e Referee's o r d e r t h a t p u r p o r t e d t o address c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g on t h e employer's "de f a c t o " d e n i a l s o f her m e d i c a l s e r v i c e s c l a i m s i s 
v a c a t e d . C l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h o s e d e n i a l s i s d i s m i s s e d f o r l a c k 
o f j u r i s d i c t i o n . 



I n t h e M a t t e r o f t h e Compensation o f 
DUNG D. HO, Claimant 
WCB Case No. 90-15088 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee O t t o ' s o r d e r 
t h a t : (1) d i r e c t e d i t t o pay c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s be­
g i n n i n g June 23, 1990; (2) assessed a p e n a l t y f o r an a l l e g e d l y u n r e a s o n a b l e t e r ­
m i n a t i o n o f c l a i m a n t ' s t emporary d i s a b i l i t y b e n e f i t s ; and (3) awarded a p e n a l t y -
r e l a t e d a t t o r n e y f e e and an assessed a t t o r n e y f e e f o r an a l l e g e d l y u n r e a s o n a b l e 
f a i l u r e t o p r o c e s s c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r f a c e t i n j e c t i o n s . I n 
i t s b r i e f , t h e i n s u r e r a l s o d i s a g r e e s w i t h t h e Referee's assessment o f a p e n a l t y 
based upon t e m p o r a r y d i s a b i l i t y b e n e f i t s due t h r o u g h t h e d a t e o f h e a r i n g . On 
r e v i e w , t h e i s s u e s a r e tem p o r a r y t o t a l d i s a b i l i t y and p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m i n p a r t , r e v e r s e i n p a r t , and v a c a t e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , Senate B i l l 1197. Cla i m a n t r e q u e s t e d a h e a r i n g 
a f t e r May 1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , 
t h e " l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n Senate B i l l 1197, S e c t i o n 54(2) 
does n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a spe­
c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.q: SB 1197, 
5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an ab­

su r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e work­
e r s ' c ompensation law. I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , 
we t o o a n a l y z e t h i s m a t t e r under t h e Workers' Compensation A c t as amended, 
e f f e c t i v e J u l y 1, 1990. 

Temporary t o t a l d i s a b i l i t y 

We adopt t h e Referee's c o n c l u s i o n s and o p i n i o n on t h e i s s u e o f t e m p o r a r y 
d i s a b i l i t y , w i t h t h e e x c e p t i o n o f h i s l a s t paragraph i n t h a t s e c t i o n . The i n ­
s u r e r i s d i r e c t e d t o process c l a i m a n t ' s c l a i m f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s , 
b e g i n n i n g June 23, 1990, u n t i l such b e n e f i t s may be t e r m i n a t e d a c c o r d i n g t o law. 

P e n a l t i e s and a t t o r n e y f e e s 

Unreasonable t e r m i n a t i o n o f temporary d i s a b i l i t y 

The R e f e r e e concl u d e d t h a t t h e i n s u r e r u n r e a s o n a b l y t e r m i n a t e d c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . We d i s a g r e e . 

Here, a l t h o u g h t h e i n s u r e r r e c e i v e d Dr. Flemming's c h a r t n o t e i n d i c a t i n g 
t h a t c l a i m a n t may have t o t r a v e l t o Vietnam, t h e i n s u r e r a l s o had i n f o r m a t i o n 
f r o m c l a i m a n t ' s f r i e n d t h a t c l a i m a n t was i n C a l i f o r n i a v i s i t i n g h i s b r o t h e r . I n 
a d d i t i o n , t h e i n s u r e r ' s c l a i m s examiner sent a c e r t i f i e d l e t t e r t o c l a i m a n t i n ­
f o r m i n g him t h a t i f he d i d n o t respond by June 22, h i s c l a i m would be s u b m i t t e d 
f o r c l o s u r e . A second c e r t i f i e d l e t t e r i n f o r m e d c l a i m a n t t h a t , h i s b e n e f i t s 
c o u l d be t e r m i n a t e d i f he d i d n o t r e p o r t f o r t h e o f f e r e d j o b on June 25. The 
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r e c e i p t f o r t h e c e r t i f i e d l e t t e r was r e t u r n e d w i t h c l a i m a n t ' s name s i g n e d upon 
i t . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t t h e i n s u r e r ' s t e r m i n a t i o n o f 
t i m e l o s s b e n e f i t s was n o t unreasonable. I n a d d i t i o n , we f i n d t h i s case t o be 
d i s t i n g u i s h a b l e f r o m J u a n i t a A l l e n , 42 Van N a t t a 1627 ( 1 9 9 0 ) , i n w h i c h t h e i n ­
s u r e r was charg e d w i t h t h e employer's knowledge t h a t c l a i m a n t had been c a l l e d 
away on a f a m i l y emergency. I n J u a n i t a A l l e n , supra, we a f f i r m e d t h e Referee's 
c o n c l u s i o n t h a t t h e c l a i m a n t d i d n o t r e f u s e a j o b o f f e r when she a d v i s e d her em­
p l o y e r t h a t she c o u l d n o t r e p o r t t o work as scheduled, due t o t h e f a m i l y emer­
gency. I n A l l e n , we conclu d e d t h a t t h e i n s u r e r u n r e a s o n a b l y t e r m i n a t e d tempo­
r a r y d i s a b i l i t y b e n e f i t s because i t knew t h a t c l a i m a n t had been c a l l e d away on 
an emergency. 

I n t h e p r e s e n t case, however, t h e i n s u r e r had c o n f l i c t i n g r e p o r t s o f 
c l a i m a n t ' s whereabouts. Claimant d i d not n o t i f y t h e i n s u r e r t h a t he was g o i n g 
t o be o u t o f t h e c o u n t r y f o r an extended p e r i o d o f t i m e . Moreover, t h e i n s u r e r 
had r e c e i p t s f r o m c e r t i f i e d l e t t e r s which had c l a i m a n t ' s name s i g n e d upon them 
d u r i n g t h e t i m e p e r i o d t h a t c l a i m a n t was i n Vietnam. A c c o r d i n g l y , we agree w i t h 
t h e i n s u r e r t h a t i t had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y f o r c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y payments. We t h e r e f o r e r e v e r s e t h e Referee on t h e i s s u e o f 
p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d l y unreasonable t e r m i n a t i o n o f tempo­
r a r y d i s a b i l i t y b e n e f i t s . 

Unreasonable m e d i c a l s e r v i c e s d e n i a l 

The R e f e r e e i n i t i a l l y d e t e r m i n e d t h a t he had j u r i s d i c t i o n o v e r t h e m a t t e r 
o f c l a i m a n t ' s r e q u e s t f o r f a c e t i n j e c t i o n s . The Referee awarded c l a i m a n t ' s 
c o u n s e l an assessed a t t o r n e y f e e o f $300 f o r o v e r t u r n i n g t h e i n s u r e r ' s a l l e g e d l y 
u n r e a s o n a b l e "de f a c t o " d e n i a l o f f a c e t i n j e c t i o n s . On r e c o n s i d e r a t i o n , t h e 
Ref e r e e a l s o awarded c l a i m a n t ' s c o u n s e l an assessed a t t o r n e y f e e o f $1,400 f o r 
h i s s e r v i c e s i n s e t t i n g a s i d e t h e i n s u r e r ' s "de f a c t o " d e n i a l o f f a c e t i n j e c ­
t i o n s . 

We c o n c l u d e t h a t t h e Referee d i d not have j u r i s d i c t i o n o v e r t h i s m a t t e r . 
The R e f e r e e f o u n d t h a t ORS 656.327 d i d n o t a p p l y because t h e f a c e t i n j e c t i o n s 
were proposed t r e a t m e n t s , r a t h e r t h a n t r e a t m e n t s c l a i m a n t was " r e c e i v i n g " , t h a t 
were e x c e s s i v e , i n a p p r o p r i a t e o r i n e f f e c t u a l as p r o v i d e d i n ORS 6 5 6 . 3 2 7 ( 1 ) ( a ) . 
We d i s a g r e e . 

I n t h e p r e s e n t case, t h e i n s u r e r contended t h a t c l a i m a n t ' s proposed f a c e t 
i n j e c t i o n s were i n a p p r o p r i a t e . Under amended ORS 656.704(3), " m a t t e r s c o n c e r n ­
i n g a c l a i m " do n o t i n c l u d e any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r f e e s f o r 
w h i c h a r e s o l u t i o n p r o c e d u r e i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. ORS 
656.327 p r o v i d e s a p r o c e d u r e f o r t h e r e s o l u t i o n o f d i s p u t e s between t h e i n s u r e r 
and t h e i n j u r e d w orker c o n c e r n i n g m e d i c a l t r e a t m e n t t h a t i s a l l e g e d l y 
" e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g t h e 
pe r f o r m a n c e o f m e d i c a l s e r v i c e s . " 

Subsequent t o t h e Referee's o r d e r , we concluded t h a t o r i g i n a l j u r i s d i c t i o n 
o v e r such d i s p u t e s i s no l o n g e r shared by t h e D i r e c t o r and t h e H e a r i n g s D i v i ­
s i o n . S t a n l e y Meyers, 43 Van N a t t a 2643 (1991). Rather, because such d i s p u t e s 
do n o t c o n s t i t u t e m a t t e r s c o n c e r n i n g a c l a i m , o r i g i n a l j u r i s d i c t i o n l i e s e x c l u ­
s i v e l y w i t h t h e D i r e c t o r . See S t a n l e y Meyers, supra. F u r t h e r m o r e , we have r e ­
c e n t l y h e l d t h a t d i s p u t e s r e g a r d i n g proposed m e d i c a l s e r v i c e s , as w e l l as t h o s e 
r e g a r d i n g c u r r e n t m e d i c a l s e r v i c e s , are w i t h i n t h e D i r e c t o r ' s o r i g i n a l j u r i s d i c ­
t i o n p u r s u a n t t o ORS 656.327. Kevin S. K e l l e r , 44 Van N a t t a 225 ( 1 9 9 2 ) . 
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Inasmuch as t h e d e n i a l d i d n o t r a i s e a m a t t e r c o n c e r n i n g a c l a i m w i t h i n 
t h e j u r i s d i c t i o n o f t h e Hearings D i v i s i o n , we va c a t e t h a t p o r t i o n o f t h e Ref­
er e e ' s o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s p r o ­
posed f a c e t i n j e c t i o n s and we d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t on t h a t i s s u e . 

We a l s o v a c a t e t h e Referee's p e n a l t y - r e l a t e d a t t o r n e y f e e award o f $300 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s i n s e t t i n g a s i d e t h e "de f a c t o " d e n i a l o f t h e 
proposed f a c e t i n j e c t i o n s . F u r t h e r m o r e , we not e t h a t , on r e c o n s i d e r a t i o n , t h e 
Refe r e e assessed an a d d i t i o n a l a t t o r n e y f e e o f $1,400 f o r c l a i m a n t ' s c o u n s e l ' s 
s e r v i c e s on t h e i s s u e o f t h e f a c e t i n j e c t i o n s . I n l i g h t o f our d e c i s i o n on t h e 
m e d i c a l s e r v i c e s i s s u e , we a l s o v a c a t e t h e Referee's assessed a t t o r n e y f e e 
award. 

For s u c c e s s f u l l y d e f e n d i n g a g a i n s t t h e i n s u r e r ' s a p p e a l on t h e i s s u e o f 
te m p o r a r y t o t a l d i s a b i l i t y , c l a i m a n t ' s counsel i s e n t i t l e d t o an assessed a t t o r ­
ney f e e . ORS 656 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-
15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e o f t e m p o r a r y d i s ­
a b i l i t y i s $600, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 21, 1990, as r e c o n s i d e r e d J anuary 29, 
1991, i s a f f i r m e d i n p a r t , r e v e r s e d i n p a r t and v a c a t e d i n p a r t . That p o r t i o n 
o f t h e R e f e r e e ' s o r d e r t h a t awarded c l a i m a n t a p e n a l t y f o r an a l l e g e d l y u n r e a ­
s o n a b l e t e r m i n a t i o n o f temporary t o t a l d i s a b i l i t y b e n e f i t s i s r e v e r s e d . The 
Refe r e e ' s p e n a l t y - r e l a t e d a t t o r n e y f e e award i s a l s o r e v e r s e d . That p o r t i o n o f 
t h e R e f e r e e ' s o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s 
p roposed f a c e t i n j e c t i o n s i s v a c a t e d . The Referee's p e n a l t y - r e l a t e d a t t o r n e y 
f e e award o f $300, and h i s assessed a t t o r n e y f e e award o f $1,400 f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s on t h e f a c e t i n j e c t i o n i s s u e a r e a l s o v a c a t e d . C l a i m a n t ' s 
h e a r i n g r e q u e s t on t h e d e n i a l o f m e d i c a l s e r v i c e s i s d i s m i s s e d f o r l a c k o f 
j u r i s d i c t i o n . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . For s e r v i c e s 
on Board r e v i e w c o n c e r n i n g t h e i s s u e o f temporary d i s a b i l i t y b e n e f i t s , c l a i m ­
a n t ' s c o u n s e l i s awarded a rea s o n a b l e a t t o r n e y f e e o f $600, p a y a b l e d i r e c t l y t o 
c l a i m a n t ' s c o u n s e l by t h e i n s u r e r . 

March 5, 1992 C i t e as 44 Van N a t t a 398 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DORIS J . MATTIS, Claimant 
WCB Case No. 90-19748 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 
K e v i n Mannix, PC, Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Baker's o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r an upper 
e x t r e m i t y c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 
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C l a i m a n t has worked i n t h e employer's m a n u f a c t u r i n g p l a n t s i n c e May 1989. 
Her j o b r e q u i r e d r e p e t i t i v e motions w i t h b o t h hands and arms. She deve l o p e d 
hand numbness and w r i s t p a i n a f t e r s e v e r a l months o f work and purchased w r i s t 
s p l i n t s f o r work. Her symptoms c o n t i n u e d and, i n August 1990, she c o n s u l t e d 
Dr. H e r s c h e r , who diagnosed p o s s i b l e c a r p a l t u n n e l syndrome and r e f e r r e d her t o 
Dr. Daven, a n e u r o l o g i s t . Dr. Daven noted f u n c t i o n a l o v e r l a y and recommended 
nerv e c o n d u c t i o n s t u d i e s , which were w i t h i n normal l i m i t s . 

On September 17, 1990, c l a i m a n t was examined by Dr. B a s k i n , who di a g n o s e d 
l e f t and r i g h t w r i s t s t r a i n and p o s s i b l e e a r l y c a r p a l t u n n e l syndrome. The same 
day, she was examined by Dr. L e i b o l d , her f a m i l y d o c t o r , who diag n o s e d t e n d o n i ­
t i s i n b o t h s h o u l d e r s and arms w i t h s y n o v i t i s and m y o f a s c i t i s . 

Meanwhile, on September 14, 1990, t h e employer n o t i f i e d c l a i m a n t t h a t i t 
was u n a b l e t o accept r e s p o n s i b i l i t y f o r any t r e a t m e n t o r d i s a b i l i t y r e l a t i n g t o 
her c u r r e n t c o n d i t i o n , a s s e r t i n g t h a t t h e c o n d i t i o n d i d n o t a r i s e o u t o f and i n 
t h e c o u r s e o f employment. Claimant t i m e l y r e q u e s t e d a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e con c l u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h a compensable 
c l a i m f o r an o c c u p a t i o n a l d i s e a s e under ORS 656.802. The Re f e r e e based h i s de­
c i s i o n , i n p a r t , on t h e l a c k o f o b j e c t i v e f i n d i n g s t h a t her work was t h e major 
c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need f o r t r e a t m e n t . On r e v i e w , we f i r s t 
a gree w i t h c l a i m a n t t h a t she e s t a b l i s h e d her upper e x t r e m i t y c o n d i t i o n w i t h med­
i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . 

ORS 656.802(2) p r o v i d e s t h a t t h e " [ e j x i s t e n c e o f t h e d i s e a s e o r wo r s e n i n g 
o f a p r e e x i s t i n g d i s e a s e must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by 
o b j e c t i v e f i n d i n g s . " We have c o n s t r u e d " o b j e c t i v e f i n d i n g s " as b e i n g s a t i s f i e d 
i f c l a i m a n t o f f e r s e v i d e n c e t h a t a p h y s i c i a n has examined her and d e t e r m i n e d 
t h a t she s u f f e r s f r o m a d i s a b i l i t y o r a p h y s i c a l c o n d i t i o n t h a t r e q u i r e s m e d i c a l 
s e r v i c e s . See Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) ; C a t h e r i n e L. M a r t i n , 
43 Van N a t t a 2762 (1991) ( a p p l y i n g Suzanne Robertson t o o c c u p a t i o n a l d i s e a s e 
c l a i m s ) . That d e t e r m i n a t i o n may be based on p u r e l y o b j e c t i v e f a c t o r s , ORS 
65 6 . 0 0 5 ( 1 9 ) , o r on t h e w o r k e r ' s d e s c r i p t i o n o f t h e p a i n t h a t she i s e x p e r i e n c ­
i n g , as l o n g as t h e p h y s i c i a n i n d i c a t e s t h a t t h e worker i n f a c t e x p e r i e n c e s 
symptoms and does n o t me r e l y r e c i t e t h e worker's c o m p l a i n t s o f p a i n . Suzanne 
R o b e r t s o n , s u p r a . 

I n t h i s case, Dr. L e i b o l d found range o f m o t i o n d e f i c i t s , c o m p a r a t i v e 
s t r e n g t h d e f i c i t s and t e n d e r n e s s on p a l p a t i o n . Dr. Daven n o t e d t e n d e r n e s s w i t h 
t a p p i n g o f t h e l e f t elbow, and Dr. Baskin found p a r e s t h e s i a i n c l a i m a n t ' s f i n ­
g e r s w i t h Phalen's t e s t . Those r e p o r t s c l e a r l y i n d i c a t e t h a t c l a i m a n t , i n f a c t , 
e x p e r i e n c e d t h e symptoms f o r which she was see k i n g t r e a t m e n t , t h u s s a t i s f y i n g 
t h e " o b j e c t i v e f i n d i n g s " t e s t , under Suzanne Robertson, supra. 

N o n e t h e l e s s , we agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t 
had f a i l e d t o e s t a b l i s h a compensable c l a i m . ORS 656.802(2) f u r t h e r p r o v i d e s 
t h a t t h e "worker must prove t h a t employment c o n d i t i o n s were t h e m a j o r c o n t r i b u t ­
i n g cause o f t h e d i s e a s e o r i t s w orsening." We f i n d t h a t t h e c a u s a t i o n o f 
c l a i m a n t ' s upper e x t r e m i t y c o n d i t i o n i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t we 
cannot r e s o l v e i t w i t h o u t e x p e r t o p i n i o n . U r i s v. Compensation Department, 247 
Or 420 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) . 

C l a i m a n t r e l i e s on t h e o p i n i o n o f Dr. L e i b o l d , who diag n o s e d t h e c o n d i t i o n 
as t e n d o n i t i s and p o s t t r a u m a t i c f i b r o m y o s i t i s r e l a t e d t o c l a i m a n t ' s work 



400 D o r i s J. M a t t i s , 44 Van N a t t a 398 (19921 

a c t i v i t i e s w i t h t h e employer. However, h i s o p i n i o n i s c o n c l u s o r y , because i t 
o f f e r s no e x p l a n a t i o n how t h e c o n d i t i o n r e s u l t e d from her work a c t i v i t i e s . 
A c c o r d i n g l y , we do n o t f i n d i t p e r s u a s i v e and acc o r d i t l i t t l e w e i g h t . Moe v. 
C e i l i n g Systems, 44 Or App 429 (19 8 0 ) . 

We r e l y , i n s t e a d , on t h e t h o r o u g h and w e l l - r e a s o n e d o p i n i o n o f Dr. 
Hers c h e r . Somers v. SAIF, 77 Or App 259 (1986). A t h i s d e p o s i t i o n , Herscher 
e x p l a i n e d t h a t r e p e t i t i v e work a c t i v i t i e s c o u l d produce upper e x t r e m i t y symp­
toms. However, he f u r t h e r e x p l a i n e d t h a t such symptoms would r e s o l v e s h o r t l y 
a f t e r t h e t e r m i n a t i o n o f such a c t i v i t i e s , e s p e c i a l l y i f t r e a t e d w i t h a n t i ­
i n f l a m m a t o r i e s and hea t . Because c l a i m a n t ' s symptoms d i d n o t r e s o l v e under such 
c i r c u m s t a n c e s , and i n l i g h t o f t h e r e l a t i v e l y minor o b j e c t i v e f i n d i n g s compared 
t o t h e s e v e r i t y o f s u b j e c t i v e c o m p l a i n t s , he d i d n o t b e l i e v e t h a t h er work c o u l d 
be t h e m a j o r c o n t r i b u t i n g cause o f her c o n d i t i o n . We f i n d h i s o p i n i o n p e r s u a ­
s i v e e v i d e n c e t h a t c l a i m a n t ' s c o n d i t i o n i s n o t work r e l a t e d i n major p a r t . 

We agree w i t h c l a i m a n t t h a t she i s n o t r e q u i r e d t o pr o v e a s p e c i f i c d i a g ­
n o s i s t o e s t a b l i s h a compensable c l a i m . However, t h e s e v e r a l d o c t o r s who exam­
i n e d her o f f e r e d a c t u a l o r t e n t a t i v e diagnoses based p r i m a r i l y on her s u b j e c t i v e 
c o m p l a i n t s , e s s e n t i a l l y u n s u b s t a n t i a t e d o r u n c o r r e l a t e d w i t h t h e o b j e c t i v e 
" f i n d i n g s " t h e y d i d n o t e . Concerns were a l s o expressed t h a t non-work f a c t o r s 
m i g h t be i n f l u e n c i n g c l a i m a n t ' s e x p e r i e n c e o f symptoms. I n l i g h t o f t h e s e f a c ­
t o r s , and t h e o t h e r s n o t e d by t h e Referee, we a l s o c o n c l u d e t h a t , on t h i s 
r e c o r d , c l a i m a n t has f a i l e d t o e s t a b l i s h by a preponderance o f t h e e v i d e n c e t h a t 
her work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f any upper e x t r e m i t y 
c o n d i t i o n . A c c o r d i n g l y , c l a i m a n t has f a i l e d t o e s t a b l i s h a compensable c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 23, 1991 i s a f f i r m e d . 

March 5, 1992 C i t e as 44 Van N a t t a 400 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES J . SHEETS, Claimant 
WCB Case No. 90-10325 

ORDER ON REVIEW 
H o l l i s Ransom, Claimant A t t o r n e y 

J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Menashe's o r d e r t h a t 
d e c reased c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f r o m 22 p e r c e n t 
(70.4 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 16 p e r c e n t (51.2 
d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

C l a i m a n t contends t h a t t h e Referee e r r e d i n r e d u c i n g c l a i m a n t ' s award o f 
uns c h e d u l e d permanent d i s a b i l i t y . F u r t h e r m o r e , c l a i m a n t a s s e r t s t h a t he i s en­
t i t l e d t o an i n c r e a s e d award, t o t a l i n g 45 t o 55 p e r c e n t . S p e c i f i c a l l y , c l a i m a n t 
f i r s t m a i n t a i n s t h a t h i s a d a p t a b i l i t y f a c t o r f a l l s under f o r m e r OAR 436-35-
3 1 0 ( 4 ) , r a t h e r t h a n f o r m e r OAR 436-35-310(3), as t h e Referee d e t e r m i n e d . 

The R e f e r e e c o r r e c t l y found t h a t c l a i m a n t r e t u r n e d t o m o d i f i e d work, even 
t h o u g h t h a t s e a s o n a l j o b was o f l i m i t e d d u r a t i o n . See e.g. Joyce M. Ramirez-
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Jones, 43 Van N a t t a 342, 343-44 (1991) ( c l a i m a n t ' s a d a p t a b i l i t y was p r o p e r l y 
d e t e r m i n e d under f o r m e r OAR 436-35-310(3) because c l a i m a n t r e t u r n e d t o m o d i f i e d 
work as a se a s o n a l employee). Former OAR 436-35-310(3) t h e r e f o r e i s t h e appro­
p r i a t e r u l e f o r d e t e r m i n i n g a d a p t a b i l i t y . 

To a s s e r t h i s n e x t t h r e e arguments, c l a i m a n t r e l i e s on b r i e f s t a t e m e n t s by 
h i s t r e a t i n g d o c t o r t h a t c l a i m a n t has l i m i t e d f u n c t i o n o f h i s r i g h t arm. F i r s t , 
c l a i m a n t contends t h a t he i s e n t i t l e d t o an a d d i t i o n a l 5 p e r c e n t award f o r a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s r i g h t s h o u l d e r . See OAR 436-
3 5 - 3 2 0 ( 4 ) . As s t a t e d above, however, t h e m e d i c a l e v i d e n c e c i t e s o n l y t o a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s r i g h t arm f o r w h i c h c l a i m a n t 
r e c e i v e d an award. As t h e Referee d e t e r m i n e d , t h e r e i s no m e d i c a l e v i d e n c e t o 
s u p p o r t a f i n d i n g t h a t c l a i m a n t s u f f e r s from a c h r o n i c c o n d i t i o n i n h i s r i g h t 
s h o u l d e r . 

Second, c l a i m a n t a s s e r t s t h a t t h i s e vidence showed by c l e a r and c o n v i n c i n g 
p r o o f t h a t t h e s t a n d a r d s do not a d e q u a t e l y r e f l e c t t h e degree o f d i s a b i l i t y s u f ­
f e r e d by c l a i m a n t . We d i s a g r e e . We conclude t h a t t h e Referee's award o f 16 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y a d e q u a t e l y compensates c l a i m a n t f o r h i s 
d i s a b i l i t y . 

F i n a l l y , c l a i m a n t a s s e r t s t h a t t h i s e vidence shows t h a t he i s e n t i t l e d t o 
e i t h e r 192 degrees o r 150 degrees scheduled permanent d i s a b i l i t y under ORS 
65 6 . 2 1 4 ( 2 ) . We conclu d e t h a t t h e Referee c o r r e c t l y r e l i e d on e v i d e n c e t h a t 
r a t e d t h e imp a i r m e n t t o c l a i m a n t ' s r i g h t arm, r a t h e r t h a n r e l y i n g upon t h e b r i e f 
s t a t e m e n t s o f h i s t r e a t i n g p h y s i c i a n . 

As a f i n a l m a t t e r , we agree w i t h t h e Referee t h a t any r u l i n g i n t h i s case 
on whether t h e n - u n p a i d scheduled permanent d i s a b i l i t y b e n e f i t s s h o u l d be p a i d a t 
$305 p e r degree would be premature and a d v i s o r y i n n a t u r e . F u r t h e r m o r e , we de­
c l a r e c l a i m a n t ' s r e q u e s t t o remand t h i s m a t t e r f o r r e o p e n i n g o f t h e r e c o r d be­
cause t h i s p r o c e s s i n g i s s u e has a r i s e n a f t e r t h e Referee's o r d e r and can be 
a p p r o p r i a t e l y addressed t h r o u g h a n o t h e r p r o c e e d i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 22, 1991, as amended May 17, 1991, i s 
a f f i r m e d . 

March 5, 1992 C i t e as 44 Van N a t t a 401 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT J . SWALES, Claimant 

WCB Case No. 91-01114 
ORDER ON REVIEW 

Meyers & Radl e r , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee's Leahy's o r d e r w h i c h u p h e l d 
t h e s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f h i s c l a i m f o r h i s c u r r e n t mid and 
low back c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 
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CONCLUSION OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s accepted s t r a i n i s n o t t h e m a j or 
c o n t r i b u t i n g cause o f t h e subsequent changes i n h i s p r e e x i s t i n g a r t h r i t i c c o n d i ­
t i o n . A c c o r d i n g l y , t h e Referee u p h e l d t h e employer's p a r t i a l d e n i a l o f 
c l a i m a n t ' s c u r r e n t mid and low back c o n d i t i o n r e q u i r i n g m e d i c a l s e r v i c e s . We 
a g ree. 

C l a i m a n t has a p r e e x i s t i n g a r t h r i t i c c o n d i t i o n . T h e r e f o r e , a l t h o u g h 
c l a i m a n t has p r o v e n t h a t t h e r e was a compensable i n j u r y on October 29, 1986, t o 
o b t a i n compensation f o r h i s c u r r e n t mid and low back c o n d i t i o n c l a i m a n t must, 
under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , a l s o prove by a preponderance o f t h e e v i d e n c e t h a t 
t h e compensable October 1986 i n j u r y i s t h e major c o n t r i b u t i n g cause o f h i s d i s ­
a b i l i t y o r need f o r m e d i c a l s e r v i c e s . Bahman M. N a z a r i , 43 Van N a t t a 2368 
( 1 9 9 1 ) . We f i n d t h a t t h e c a u s a t i o n o f c l a i m a n t ' s c u r r e n t mid and low back con­
d i t i o n i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t we cannot d e c i d e i t w i t h o u t ex­
p e r t o p i n i o n . U r i s v. Compensation Department, 247 Or 420, 424-26 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

C l a i m a n t seeks m e d i c a l s e r v i c e s d i r e c t e d t o w a r d h i s c u r r e n t back c o n d i ­
t i o n . However, between 1987 and 1990, c l a i m a n t d i d n o t seek m e d i c a l t r e a t m e n t 
f o r h i s back. I n September 1990, c l a i m a n t sought m e d i c a l t r e a t m e n t w i t h Dr. 
Gambler, o r t h o p e d i c p h y s i c i a n . (Ex. 5 9 ) . Dr. Gambler d i a g n o s e d : "LS s p r a i n 
w i t h u n d e r l y i n g a r t h r i t i c changes." Dr. Gambler d i d n o t address c a u s a t i o n a t 
t h a t t i m e . ( I d ) • I n December 1990, Dr. Gambler reexamined c l a i m a n t and d i a g ­
nosed: " P e r s i s t e n t back p a i n and d i s a b i l i t y , source o f w h i c h i s unknown." (Ex. 
6 2 - 2 ) . I n an A p r i l 5, 1991 l e t t e r i n response t o i n q u i r i e s made by t h e employ­
e r ' s a t t o r n e y , Dr. Gambler r e p o r t e d : 

" . . . I have revi e w e d t h e e n c l o s e d m e d i c a l r e c o r d s . I do 
n o t b e l i e v e I had seen a l l o f t h e s e r e c o r d s p r e v i o u s l y . The i n f o r ­
m a t i o n c o n t a i n e d , p a r t i c u l a r l y about t h e course o f [ c l a i m a n t ] i n t h e 
e a r l i e r y e a r s , a f t e r h i s 1986 i n j u r y d i d seem t o be new. T h i s i n ­
f o r m a t i o n suggests t o me t h a t h i s more r e c e n t c o m p l a i n t s a r e n o t r e ­
l a t e d t o t h e 1986 i n j u r y . 

" . . . The c o n d i t i o n s I r e f e r r e d t o a r e t h o s e w h i c h [ c l a i m ­
a n t ] r e p o r t e d t o me when I i n i t i a l l y saw him i n 1990. I n v i e w o f 
t h e a d d i t i o n a l i n f o r m a t i o n , I do not f e e l i t i s m e d i c a l l y p r o b a b l e 
t h a t h i s more r e c e n t c o m p l a i n t s are r e l a t e d t o t h e 1986 i n j u r y 
d e s c r i b e d as i n t h e lower t h o r a c i c back p a r a s p i n a l m u s c u l a t u r e . " 
(Ex. 6 8 ) . 

There i s no c o n t r a r y m e d i c a l evidence. 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e m e d i c a l e v i d e n c e does n o t 
e s t a b l i s h by a preponderance o f t h e evidence t h a t t h e October 29, 1986 i n j u r y i s 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t mid and low back c o n d i t i o n . 
T h e r e f o r e , a l t h o u g h c l a i m a n t has e s t a b l i s h e d an o c c u r r e n c e o f a compensable i n ­
j u r y on O c t o b e r 29, 1986, h i s c l a i m f o r c u r r e n t m e d i c a l t r e a t m e n t and/or d i s ­
a b i l i t y i s n o t compensable. A c c o r d i n g l y , we a f f i r m t h e Referee's o r d e r u p h o l d i n g 
t h e e m p loyer's p a r t i a l d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 9, 1991 i s a f f i r m e d . 



March 6, 1992 C i t e as 44 Van N a t t a 403 (1992) 403 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES D. GARDNER, Claimant 

WCB Case No. 90-15446 
ORDER ON REVIEW 

Pet e r O. Hansen, Claimant Attorney-
J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e P e t e r s o n ' s 
o r d e r w h i c h s e t a s i d e i t s back-up d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r w h i c h d e c l i n e d t o 
award a p e n a l t y f o r an a l l e g e d l y unreasonable back-up d e n i a l . C l a i m a n t a l s o 
c o n t e n d s t h a t SAIF i s p r e c l u d e d by r e s j u d i c a t a from i s s u i n g a back-up d e n i a l . 
On r e v i e w , t h e i s s u e s a r e r e s j u d i c a t a , t h e p r o p r i e t y o f t h e back-up d e n i a l , 
c o m p e n s a b i l i t y , and p e n a l t i e s . We r e v e r s e . 

FINDINGS OF FACT 

I n J a n u a r y 1985, c l a i m a n t f i r s t a p p l i e d f o r unemployment compensation ben­
e f i t s . (Ex. 1-1). B e g i n n i n g on February 28, 1985 t h r o u g h September 1 1 , 1985, 
c l a i m a n t r e c e i v e d unemployment compensation b e n e f i t s . (Ex. 2 ) . On March 10, 
1985, c l a i m a n t f i l e d f o r unemployment compensation f o r t h e f i r s t two weeks o f 
March 1985, s t a t i n g t h a t he d i d not work d u r i n g t h a t t i m e p e r i o d . (Ex. 1-6). 

On March 12, 1985, c l a i m a n t went t o t h e emergency room. The r e p o r t s t a t e s 
t h a t c l a i m a n t f e l t back p a i n when he was p u l l i n g on a f i f t h wheel p i n a t work. 
(Ex. 3 ) . C l a i m a n t was diagnosed w i t h low back muscle s t r a i n . ( I d ) . 

On March 13, 1985, c l a i m a n t f i l e d an 801 form, s t a t i n g t h a t he had i n j u r e d 
h i s back a t work on March 10, 1985, w h i l e p u l l i n g a p i n fr o m a f i f t h wheel. 
(Ex. 4 ) . The for m was s i g n e d by an o f f i c e r o f t h e employer and i n d i c a t e d t h a t 
c l a i m a n t had worked f o r t h e employer f o r two y e a r s . ( I d ) . 

SAIF a c c e p t e d t h e w o r k e r s ' compensation c l a i m . C l a i m a n t d i d n o t i n f o r m 
SAIF t h a t he was r e c e i v i n g unemployment compensation b e n e f i t s . 

On June 7, 1990, a h e a r i n g was h e l d r e g a r d i n g t h e r a t e o f c l a i m a n t ' s tem­
p o r a r y d i s a b i l i t y b e n e f i t s . J u s t p r i o r t o t h e h e a r i n g , SAIF d i s c o v e r e d docu­
ments i n d i c a t i n g t h a t c l a i m a n t had r e c e i v e d unemployment compensation b e n e f i t s 
d u r i n g March 1985. The Referee o f f s e t any f u t u r e permanent p a r t i a l d i s a b i l i t y 
award t o c l a i m a n t i n an amount equa l t o c l a i m a n t ' s unemployment compensation 
b e n e f i t s . (Ex. 6-2). 

On June 19, 1990, SAIF w i t h d r e w i t s acceptance and d e n i e d t h e c l a i m . (Ex. 
5A-1). On January 10, 1991, a h e a r i n g was h e l d r e g a r d i n g t h e i s s u a n c e o f t h e 
back-up d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 
Res J u d i c a t a 

C l a i m a n t contends t h a t , because SAIF was i n p o s s e s s i o n o f c l a i m a n t ' s unem­
ployment r e c o r d s a t t h e t i m e o f t h e June 7, 1990 h e a r i n g r e g a r d i n g c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y r a t e , SAIF "waived" i t s r i g h t t o a s s e r t i t s "Bauman 
d e f e n s e . " We u n d e r s t a n d c l a i m a n t t o be a r g u i n g t h a t , because SAIF was aware o f 
c l a i m a n t ' s unemployment r e c o r d s and i t f a i l e d t o r a i s e t h e r e l e v a n c e o f t h o s e 
r e c o r d s w i t h r e g a r d t o t h e c o m p e n s a b i l i t y o f t h e c l a i m a t t h e t i m e o f t h e e a r ­
l i e r h e a r i n g , r e s j u d i c a t a p r e c l u d e s i t from i s s u i n g a back-up d e n i a l . 
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We r e j e c t c l a i m a n t ' s c o n t e n t i o n . The June 7, 1990 h e a r i n g concerned 
c l a i m a n t ' s e n t i t l e m e n t t o t emporary d i s a b i l i t y . SAIF d i d n o t i s s u e i t s back-up 
d e n i a l u n t i l June 19, 1990. U n t i l SAIF i s s u e d t h e back-up d e n i a l , no j u s t i c i a ­
b l e c o n t r o v e r s y e x i s t e d between t h e p a r t i e s c o n c e r n i n g t h e back-up d e n i a l . 
Moreover, i t was n o t u n t i l c l a i m a n t t e s t i f i e d a t t h e June 7, 1990 h e a r i n g t h a t 
SAIF c o n c l u d e d t h a t c l a i m a n t had a c t e d f r a u d u l e n t l y . T h e r e f o r e , t h i s i s s u e was 
n o t a c t u a l l y l i t i g a t e d o r " r a i s a b l e " a t t h e t i m e o f t h e e a r l i e r h e a r i n g . See 
Drews v. EBI Companies, 310 Or 134, 142-43 (1990). We t h e r e f o r e p r o c e e d t o 
address t h e m e r i t s o f t h e back-up d e n i a l . 

P r o p r i e t y o f t h e back-up d e n i a l 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g 
was convened a f t e r J u l y 1, 1990, t h i s m a t t e r i s p r o p e r l y a n a l y z e d under t h e 1990 
amendments t o t h e Workers' Compensation Law. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2, 5 4 ( 2 ) ; I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 

A l t h o u g h t h e Referee found t h a t c l a i m a n t was f r a u d u l e n t r e g a r d i n g h i s un­
employment compensation c l a i m , he concluded t h a t " t h e r e i s no e v i d e n c e t h a t he 
made any m i s r e p r e s e n t a t i o n s r e g a r d i n g h i s workers'' compensation c l a i m . " The 
R e f e r e e t h e r e f o r e s e t a s i d e SAIF's back-up d e n i a l , d e t e r m i n i n g t h a t SAIF f a i l e d 
t o p r o v e t h a t i t a c c e p t e d t h e c l a i m based upon a m a t e r i a l m i s r e p r e s e n t a t i o n o r 
f r a u d by c l a i m a n t . 

SAIF c h a l l e n g e s t h e Referee's c o n c l u s i o n . I t argues, f i r s t , t h a t t h e 
p r i n c i p l e s e n u n c i a t e d i n Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) , c o n t i n u e t o a p p l y 
under t h e amended s t a t u t e s p e r t a i n i n g t o back-up d e n i a l s , and, second, t h a t i t 
s a t i s f i e d i t s burden o f p r o o f necessary t o u p h o l d i t s back-up d e n i a l . 

ORS 656.262(6) p r o v i d e s : 

" [ I ] f t h e i n s u r e r o r s e l f - i n s u r e d employer a c c e p t s a c l a i m i n 
good f a i t h b u t l a t e r o b t a i n s evidence t h a t t h e c l a i m i s n o t compens­
a b l e * * *, t h e i n s u r e r o r s e l f - i n s u r e d employer, a t any t i m e up t o 
two y e a r s f r o m t h e d a t e o f c l a i m acceptance, may r e v o k e t h e c l a i m 
a c c e ptance and i s s u e a f o r m a l n o t i c e o f c l a i m d e n i a l . " 

We r e c e n t l y c o n s t r u e d t h i s s t a t u t e i n Anthony G. Ford, 44 Van N a t t a 240 
( 1 9 9 2 ) . We h e l d t h a t t h e s t a t u t e evidenced an i n t e n t t o o v e r t u r n t h e Bauman 
r u l e t o t h e e x t e n t t h a t an i n s u r e r need not prove f r a u d , m i s r e p r e s e n t a t i o n o r 
o t h e r i l l e g a l a c t i v i t y t o u p h o l d a back-up d e n i a l i s s u e d w i t h i n two y e a r s o f 
c l a i m a c c e p t a n c e . A f t e r r e v i e w i n g t h e l e g i s l a t i v e h i s t o r y , however, we f u r t h e r 
h e l d t h a t t h e l e g i s l a t u r e d i d n o t i n t e n d t o p r o h i b i t d e n i a l s o f f r a u d u l e n t 
c l a i m s more t h a n two y e a r s a f t e r c l a i m acceptance. A c c o r d i n g l y , an i n s u r e r ' s 
back-up d e n i a l i s s u e d more t h a n two years a f t e r c l a i m acceptance i s p e r m i s s i b l e 
so l o n g as i t i s s u p p o r t e d by a showing o f f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r 
i l l e g a l a c t i v i t y . 

I n t h i s case, SAIF i n i t i a l l y accepted t h e c l a i m i n 1985 and i s s u e d t h e 
back-up d e n i a l i n June 1990. T h e r e f o r e , because t h e back-up d e n i a l was i s s u e d 
more t h a n two y e a r s a f t e r c l a i m acceptance, SAIF must pr o v e f r a u d , m i s r e p r e s e n ­
t a t i o n o r o t h e r i l l e g a l a c t i v i t y t h a t was s u f f i c i e n t l y m a t e r i a l t h a t t h e i n ­
s u r e r ' s d e c i s i o n t o accept t h e c l a i m c o u l d r e a s o n a b l y have been a f f e c t e d . See 
E b b t i d e E n t e r p r i s e s v. Tucker, 303 Or 459, 464 ( 1 9 8 7 ) . 

SAIF's acceptance was f o r an i n j u r y t o c l a i m a n t t h a t o c c u r r e d on March 10, 
1985. SAIF p r o v e d , however, t h a t c l a i m a n t had f i l e d f o r , and was r e c e i v i n g , un­
employment compensation b e n e f i t s from February 1985 t h r o u g h September 1985. 
SAIF contends t h a t t h e s e f a c t s show t h a t c l a i m a n t e i t h e r l i e d i n c o n n e c t i o n w i t h 
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h i s unemployment compensation, by a s s e r t i n g t h a t he was n o t w o r k i n g d u r i n g t h e 
t i m e he r e c e i v e d such b e n e f i t s , o r i n c o n n e c t i o n w i t h h i s w o r k e r s ' compensation, 
by a s s e r t i n g t h a t he was i n j u r e d d u r i n g a p e r i o d o f t i m e t h a t he was n o t work­
i n g - SAIF m a i n t a i n s t h a t i t t h e r e f o r e demonstrated t h a t c l a i m a n t c o m m i t t e d 
f r a u d and t h a t i t s back-up d e n i a l i s t h e r e f o r e v a l i d . 

We agree t h a t c l a i m a n t committed f r a u d . We a l s o c o n c l u d e t h a t c l a i m a n t ' s 
f r a u d was s u f f i c i e n t l y m a t e r i a l t h a t SAIF's d e c i s i o n t o accept t h e c l a i m c o u l d 
r e a s o n a b l y have been a f f e c t e d . The f a c t t h a t c l a i m a n t was c o l l e c t i n g unemploy­
ment compensation b e n e f i t s d u r i n g March 1985, and s i g n e d a f o r m s t a t i n g t h a t he 
was n o t w o r k i n g d u r i n g t h a t t i m e , r a i s e s a q u e s t i o n as t o whether c l a i m a n t was 
employed a t t h e t i m e t h a t he a l l e g e d l y was i n j u r e d . T h i s i s s u e w o u ld be o f 
g r e a t s i g n i f i c a n c e i n d e t e r m i n i n g whether t o accept t h e c l a i m . We t h e r e f o r e 
f i n d t h a t SAIF's back-up d e n i a l i s p r o c e d u r a l l y v a l i d and, t h e r e f o r e , we address 
t h e c o m p e n s a b i l i t y i s s u e . 

C o m p e n s a b i l i t y 

C l a i m a n t contends t h a t he was i n j u r e d a t work on March 10, 1985, w h i l e 
p u l l i n g a f i f t h wheel p i n . At t h e February 27, 1991 h e a r i n g , c l a i m a n t ' s w i f e 
t e s t i f i e d t h a t she p i c k e d c l a i m a n t up a f t e r work on t h a t d a t e and observed him 
h a v i n g t r o u b l e g e t t i n g i n t o t h e c a r due t o back p a i n . ( T r . 73-75). She f u r t h e r 
t e s t i f i e d t h a t t h e n e x t day c l a i m a n t was i n such p a i n t h a t she t o o k him t o t h e 
h o s p i t a l and c a l l e d t o i n f o r m h i s employer t h a t c l a i m a n t was n o t a b l e t o work. 
( I d . a t 7 7 ) . C l a i m a n t d i d n o t t e s t i f y a t t h i s h e a r i n g on a d v i c e o f c o u n s e l . 

The documentary e v i d e n c e , however, f a i l s t o s u p p o r t c l a i m a n t ' s w i f e ' s t e s ­
t i m o n y . F i r s t , t h e h o s p i t a l r e c o r d s show t h a t c l a i m a n t went t o t h e h o s p i t a l on 
March 12, 1985 r a t h e r t h a n March 11, 1985. (Ex. 3 ) . The r e p o r t a l s o s t a t e s 
t h a t , " a t work y e s t e r d a y , [ c l a i m a n t ] was p u l l i n g on a 5 t h wheel p i n , and had 
ons e t o f low back p a i n , " i d . , i n d i c a t i n g t h a t c l a i m a n t t o l d h o s p i t a l p e r s o n n e l 
t h a t he was i n j u r e d on March 11, n o t March 10. 

Moreover, t h e 801 form f i l e d by c l a i m a n t s t a t e s t h a t "worker a d v i s e d us 
t h e f o l l o w i n g m o rning t h a t he was h a v i n g some back problems," (Ex. 4 ) , as 
opposed t o c l a i m a n t ' s w i f e ' s t e s t i m o n y t h a t she i n f o r m e d t h e employer about 
c l a i m a n t ' s i n j u r y . The 801 form a l s o demonstrates t h a t t h e employer doubted t h e 
v a l i d i t y o f t h e c l a i m , s t a t i n g t h a t "no one around when t h i s h a p p e n e d — n o t h i n g 
s a i d u n t i l f o l l o w i n g morning." ( I d . ) L i k e t h e employer, we n o t e t h a t , a l t h o u g h 
c l a i m a n t r e p o r t e d on t h e 801 form t h a t he was i n j u r e d a t 9:00 a.m. and h i s w i f e 
t e s t i f i e d t h a t he o b v i o u s l y was i n p a i n , he d i d n o t r e p o r t t h e i n c i d e n t t o t h e 
employer u n t i l t h e n e x t day. 

There a r e a l s o reasons f o r d o u b t i n g c l a i m a n t ' s c r e d i b i l i t y . Of f o r e m o s t 
s i g n i f i c a n c e i s c l a i m a n t ' s f r a u d u l e n c e i n o b t a i n i n g unemployment compensation 
b e n e f i t s . A l t h o u g h t h e r e i s evidence t h a t c l a i m a n t had been w o r k i n g f o r t h e em­
p l o y e r f o r two y e a r s as o f March 1985, (see Ex. 4 ) , c l a i m a n t began r e c e i v i n g un­
employment compensation i n February 1985 and c o n t i n u e d r e c e i v i n g such b e n e f i t s 
t h r o u g h September 1985. Wh i l e t e s t i f y i n g a t t h e June 7, 1990 h e a r i n g , c l a i m a n t 
was u n a b l e t o r e c a l l h a v i n g a p p l i e d f o r unemployment compensation i n 1985, caus­
i n g t h e R e f e r e e t o s t a t e t h a t " c l a i m a n t ' s c r e d i b i l i t y i s s e r i o u s l y i n ques-
t i o n [ . ] " (Ex. 6-2). Moreover, c l a i m a n t , a t t h e June 7, 1990 h e a r i n g , and h i s 
w i f e , a t t h e January 10, 1991 h e a r i n g , r e f u s e d t o answer q u e s t i o n s r e g a r d i n g 
t h e i r 1985 f e d e r a l income t a x r e t u r n on t h e b a s i s t h a t t h e i r answers c o u l d be 
i n c r i m i n a t i n g . 

I n s h o r t , based on t h e l a c k o f c o r r o b o r a t i o n by t h e e v i d e n c e t h a t c l a i m a n t 
was i n j u r e d on March 10, 1985, i n c o m b i n a t i o n w i t h evidence r e g a r d i n g c l a i m a n t ' s 
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l a c k o f c r e d i b i l i t y , we are n o t persuaded t h a t c l a i m a n t ' s i n j u r y c l a i m i s com­
p e n s a b l e . We t h e r e f o r e u p h o l d SAIF's back-up d e n i a l . 

P e n a l t y 

H a v i n g c o n c l u d e d t h a t SAIF was e n t i t l e d under Bauman t o i s s u e t h e back-up 
d e n i a l , and t h e back-up d e n i a l was v a l i d because c l a i m a n t f a i l e d t o p r o v e com­
p e n s a b i l i t y , we need n o t address c l a i m a n t ' s c o n t e n t i o n t h a t SAIF's i s s u a n c e o f 
t h e back-up d e n i a l was unreasonable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 13, 1991 i s r e v e r s e d . The SAIF Corpo­
r a t i o n ' s d e n i a l i s r e i n s t a t e d and uph e l d . The Referee's award o f $2,000 t o 
c l a i m a n t ' s a t t o r n e y i s r e v e r s e d . 

March 6, 1992 C i t e as 44 Van N a t t a 406 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
BENINO T. ORN, Claimant 
WCB Case No. 90-13662 

ORDER ON REVIEW 
Welch, e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r w h i c h u p h e l d t h e i n ­
s u r e r ' s d e n i a l o f c l a i m a n t ' s i n j u r y / o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s low back 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , except t h e l a s t f i n d i n g . I n s t e a d , 
we f i n d t h a t c l a i m a n t ' s work i n March 1990 was t h e major c o n t r i b u t i n g cause o f 
h i s c u r r e n t low back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h a t c l a i m a n t d i d n o t s u s t a i n a new i n j u r y a t work d u r ­
i n g March 1990 because c l a i m a n t ' s i n c r e a s e d p a i n was n o t t i e d t o any s p e c i f i c 
i n c i d e n t a t work. The Referee f u r t h e r concluded t h a t c l a i m a n t f a i l e d t o e s t a b ­
l i s h t h a t work was t h e major c o n t r i b u t i n g cause o f h i s d i s a b i l i t y and need f o r 
m e d i c a l t r e a t m e n t . We d i s a g r e e . 

Because a h e a r i n g was convened a f t e r J u l y 1, 1990, we a n a l y z e t h i s c l a i m 
under t h e 1990 r e v i s i o n s t o t h e Workers' Compensation Law. See I d a M. Walker, 
43 Van N a t t a 1402 (1 9 9 1 ) . 

C l a i m a n t a s s e r t s t h a t he s u s t a i n e d e i t h e r a new compensable i n j u r y o r an 
o c c u p a t i o n a l d i s e a s e d u r i n g t h e l a s t week o f March 1990 whic h r e s u l t e d i n h i s 
c u r r e n t low back c o n d i t i o n . The i s s u e o f c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t 
low back c o n d i t i o n i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m a n t ' s 
t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h e i s s u e l a r g e l y t u r n s on an a n a l y s i s 
o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 426 
(1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

I n o r d e r t o pr o v e a new compensable i n j u r y , c l a i m a n t must e s t a b l i s h t h a t 
t h e March 1990 i n j u r y was a t l e a s t a m a t e r i a l c o n t r i b u t i n g cause o f d i s a b i l i t y 
o r need f o r t r e a t m e n t . See Mark N. Wiedle, 43 Van N a t t a 855 ( 1 9 9 1 ) . The i n j u r y 
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must be e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . See 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; 656.005(19); Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . 
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However, i n cases i n v o l v i n g p r e e x i s t i n g c o n d i t i o n s , we have r e c e n t l y h e l d 
t h a t w h e t h e r a c l a i m i s compensable i s a t w o - p a r t t e s t . Bahman M. N a z a r i , 43 
Van N a t t a 2368 ( 1 9 9 1 ) . F i r s t , c l a i m a n t must e s t a b l i s h t h a t he s u f f e r e d an a c c i ­
d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e course o f employment, w h i c h was a mate­
r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . See 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; Mark N. Wiedle, supra. C l a i m a n t ' s d i s a b i l i t y o r need f o r 
m e d i c a l t r e a t m e n t must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e 
f i n d i n g s . See Suzanne Robertson, supra. Then, i f i t i s d e t e r m i n e d t h a t t h e r e 
i s a p r e e x i s t i n g c o n d i t i o n and t h a t t h e c o n d i t i o n combined w i t h t h e i n j u r y t o 
cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , c l a i m a n t i s e n t i t l e d t o d i s ­
a b i l i t y compensation and t r e a t m e n t o n l y i f t h e i n j u r y was t h e major c o n t r i b u t i n g 
cause o f t h e r e s u l t a n t d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

A l t e r n a t i v e l y , c l a i m a n t may e s t a b l i s h c o m p e n s a b i l i t y o f h i s c o n d i t i o n as 
an o c c u p a t i o n a l d i s e a s e by p r o v i n g t h a t employment c o n d i t i o n s were t h e major 
c o n t r i b u t i n g cause o f t h e di s e a s e or i t s w o r s e n i n g . The e x i s t e n c e o f t h e d i s ­
ease o r w o r s e n i n g o f a p r e e x i s t i n g d i s e a s e must be e s t a b l i s h e d by m e d i c a l e v i ­
dence s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.802(2). 

We c o n c l u d e t h a t , under e i t h e r t h e o r y o f c o m p e n s a b i l i t y , c l a i m a n t has 
e s t a b l i s h e d a compensable c a u s a l r e l a t i o n s h i p between h i s work a c t i v i t i e s and 
h i s low back c o n d i t i o n . We base t h i s c o n c l u s i o n on t h e f o l l o w i n g r e a s o n i n g . 

The key m e d i c a l o p i n i o n , and t h e one on which c l a i m a n t r e l i e s , i s t h a t o f 
Dr. Nash, c l a i m a n t ' s t r e a t i n g neurosurgeon. A f t e r e x a m i n i n g t h e c l a i m a n t on May 
14, 1990 (Ex. 41) and r e v i e w i n g r a d i o l o g y s t u d i e s done on A p r i l 5, 1990 and May 
2 1 , 1990 (see Exs. 39, 4 2 ) , Dr. Nash diagnosed "lumbar r a d i c u l o p a t h y S I l e f t due 
t o d i s c p r o l a p s e . " (Ex. 5 2 ) . I t i s Dr. Nash's o p i n i o n t h a t c l a i m a n t ' s work 
d u r i n g t h e l a t t e r p a r t o f March 1990 was t h e main cause o f c l a i m a n t ' s c u r r e n t 
back c o n d i t i o n , e x p l a i n i n g t h a t " [ h ] a d he had a d i s k problem p r i o r t o 1990, he 
would n o t have been a b l e t o f o l l o w t h a t work assignment. So I b e l i e v e t h a t 
a c u t e w o r s e n i n g d i d occur i n March o f 1990, based on h i s t o r y and h i s compromised 
a b i l i t y t o work and t h e n e u r o l o g i c f i n d i n g , as p r e v i o u s l y r e f e r e n c e d . " (Ex. 57-
1 8 ) . Dr. Nash e x p l a i n e d t h a t t h e d e g e n e r a t i v e changes r e v e a l e d i n c l a i m a n t ' s 
1990 r a d i o l o g y s t u d i e s , which a re c l u s t e r e d a t a s i n g l e l e v e l , a r e due t o some 
ev e n t o r change o c c u r r i n g a t t h a t l e v e l , n o t t o a g e n e r a l i z e d " a g i n g p r o c e s s . " 
(Ex. 5 7 - 8 ) . F i n a l l y , Dr. Nash endorsed h i s e a r l i e r o p i n i o n r e g a r d i n g t h e e t i o l ­
ogy o f c l a i m a n t ' s c u r r e n t back c o n d i t i o n (Ex. 57-19 t o 57-20): 

"Based upon t h e f a c t t h a t t h i s p a t i e n t has never p r i o r t o my e x a m i n a t i o n 
had t h e d i a g n o s i s o f a d i s c p r o l a p s e s u b s t a n t i a t e d , and based upon t h e f a c t t h a t 
subsequent t o December 1988 t h e r e was a d i s t i n c t w o r s e n i n g o f h i s c o n d i t i o n 
w h i c h would u l t i m a t e l y diagnose as l i s t e d above, [lumbar r a d i c u l o p a t h y S I l e f t 
due t o d i s c p r o l a p s e ] , i t i s my o p i n i o n t h a t t h e work i n w h i c h t h e p a t i e n t was 
engaged i n and t e r m i n a t e d on March 20, 1990 [ s i c ] , was d e f i n i t e l y a g g r a v a t i o n a l 
and d i d r e s u l t i n t h e d i a g n o s i s i n t h e d i s c p r o l a p s e d i a g n o s i s now e s t a b l i s h e d . " 
(Ex. 5 2 ) . 

There i s no c o n t r a r y m e d i c a l o p i n i o n i n t h e r e c o r d . However, t h e i n s u r e r 
argues t h a t we s h o u l d n o t r e l y on Dr. Nash's o p i n i o n because Dr. Nash d i d n o t 
have access t o c l a i m a n t ' s p a s t m e d i c a l r e c o r d s . We are n o t persuaded by i n ­
s u r e r ' s argument. Dr. Nash had a s u b s t a n t i a l l y complete and c o n s i s t e n t m e d i c a l 
h i s t o r y f r o m c l a i m a n t on which he r e l i e d i n f o r m i n g h i s o p i n i o n (see Ex. 4 1 ) . 
Dr. Nash r e v i e w e d c l a i m a n t ' s p r e v i o u s m e d i c a l r e c o r d s d u r i n g h i s d e p o s i t i o n , and 
was aware o f t h e r e s u l t s o f t h e 1984 CT scan (Ex. 2 7 ) , e a r l i e r r a d i o l o g y r e p o r t s 
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(Exs. 6, 1 2 ) , and t h e f a c t t h a t c l a i m a n t has an award o f 30 p e r c e n t permanent 
d i s a b i l i t y on h i s back (Ex. 57-12). (See Ex. 57-15 t o 57-16). He was a l s o 
aware t h a t c l a i m a n t l i k e l y e x p e r i e n c e d some l e g p a i n a s s o c i a t e d w i t h h i s i n i t i a l 
i n j u r y (Ex. 57-13). N e v e r t h e l e s s , he concluded t h a t c l a i m a n t ' s work i n March 
1990 was t h e main and independent cause o f c l a i m a n t ' s c u r r e n t back c o n d i t i o n 
(Ex. 5 7 - 1 8 ) , and he endorsed h i s p r e v i o u s o p i n i o n (Ex. 57-19 t o 57- 2 0 ) . A c c o r d ­
i n g l y , we f i n d no p e r s u a s i v e reason n o t t o r e l y on Dr. Nash's o p i n i o n . 

The i n s u r e r contends t h a t Dr. Nash's o p i n i o n s h o u l d be d i s r e g a r d e d because 
h i s o p i n i o n r e l i e s i n p a r t on t h e appearance o f l e f t l e g p a i n i n March 1990 (Ex. 
52) and c l a i m a n t ' s " c a t e g o r i c a l " d e n i a l o f any p r e v i o u s l e g p a i n (Ex. 5 7 - 6 ) . 
The i n s u r e r p o i n t s t o evide n c e o f e a r l i e r l e g p a i n i n t h e f o l l o w i n g m e d i c a l 
r e c o r d s : an emergency room c h a r t n o t e from T u a l i t y Community H o s p i t a l d a t e d 
December 4, 1982 (Ex. 3 ) , a m e d i c a l r e p o r t from a n e u r o s u r g i c a l c o n s u l t a t i o n by 
Dr. S i l v e r d a t e d January 12, 1983 (Ex. 5-2), a c h a r t n o t e by Dr. S i l v e r d a t e d 
F e b r u a r y 2, 1983 (Ex. 9 ) , and a second m e d i c a l r e p o r t by Dr. S i l v e r d a t e d J u l y 
19, 1984 (Ex. 2 4 - 2 ) . 

A f t e r r e v i e w i n g t h e r e c o r d , we conclude t h a t e v i d e n c e o f e a r l i e r l e g p a i n 
i s n o t i n c o n s i s t e n t w i t h Dr. Nash's o p i n i o n c o n c e r n i n g c l a i m a n t ' s c u r r e n t back 
c o n d i t i o n . F o l l o w i n g c l a i m a n t ' s o r i g i n a l back i n j u r y i n 1982, t h e m e d i c a l 
r e c o r d s r e v e a l t h a t c l a i m a n t had some d i m i n i s h e d s e n s a t i o n o v e r t h e back o f t h e 
l e f t l e g (Ex. 5- 2 ) , b u t no p a i n r a d i a t i n g i n t o t h e l e f t l e g (Exs. 3, 5 - 1 ) . I n 
1983 and 1984, c l a i m a n t e x p e r i e n c e d o c c a s i o n a l p a i n r a d i a t i n g t o t h e p o s t e r i o r 
a s p e c t o f h i s l e f t l e g and h e e l , a s s o c i a t e d w i t h severe back p a i n . (Exs. 9, 24-
2 ) . However, a t t h a t t i m e a h e r n i a t e d d i s c was n o t e s t a b l i s h e d (Ex. 2 7 ) . A f t e r 
1984, when c l a i m a n t began w o r k i n g f o r t h e employer, t h e r e i s no e v i d e n c e o f con­
t i n u i n g o r even e p i s o d i c l e g p a i n u n t i l March 1990 (see e.g., Ex. 3 2 - 1 ) . I n 
March 1990, Dr. Noyes, c l a i m a n t ' s r e g u l a r t r e a t i n g d o c t o r , i n i t i a l l y examined 
him and r e p o r t e d l e f t l e g p a i n down t o t h e s o l e o f t h e f o o t (Ex. 4 0 - 1 ) , and 
c l a i m a n t c o m p l a i n e d o f s h o o t i n g p a i n i n t o h i s l e f t l e g and f o o t (Ex. 4 5 - 2 ) . 
Under t h e s e c i r c u m s t a n c e s , we conclude t h a t any d i s c r e p a n c y c o n c e r n i n g t h e p r e s ­
ence o f p r i o r l e g p a i n does n o t undermine t h e p e r s u a s i v e n e s s o f Dr. Nash's 
o p i n i o n . 

A c c o r d i n g l y , we r e l y on t h e r e p o r t s and e x p e r t m e d i c a l o p i n i o n o f Dr. Nash 
and f i n d t h a t c l a i m a n t has e s t a b l i s h e d t h a t work a c t i v i t i e s were t h e major con­
t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t back c o n d i t i o n . We f u r t h e r f i n d t h a t Dr. 
Nash's r e p o r t and t h e r a d i o l o g y s t u d i e s on which he r e l i e s (see Exs. 39, 41-3, 
42 and 52) c o n s t i t u t e m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s t h a t 
e s t a b l i s h t h e e x i s t e n c e o f c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . 

Under such c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has e s t a b l i s h e d t h e 
c o m p e n s a b i l i t y o f h i s c u r r e n t low back c o n d i t i o n . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r h i s c o u n s e l ' s s e r ­
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e . A f t e r con­
s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t $3,000 i s a rea s o n a b l e f e e , t o be p a i d by t h e i n s u r e r . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s o p e n i n g and r e p l y b r i e f s ) , 
t h e c o m p l e x i t y o f t h e i s s u e , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and t h e r i s k 
t h a t c o u n s e l ' s e f f o r t s m i g h t go uncompensated. 

ORDER 

The Referee's o r d e r d a t e d March 25, 1991 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s s e t a s i d e , and t h e c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e compens­
a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $3,000, 
p a y a b l e by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES L. ORTIZ, Claimant 

WCB Case Nos. 91-01054 & 90-18519 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
John M. P i t c h e r , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t : (1) u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f h i s c l a i m f o r a neck and upper back i n j u r y ; 
(2) u p h e l d t h e employer's d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t back 
c o n d i t i o n ; and (3) d e c l i n e d t o award a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l . The employer moves t o supplement t h e h e a r i n g s 
r e c o r d . We t r e a t t h e m o t i o n as a r e q u e s t f o r remand. On r e v i e w , t h e i s s u e s a r e 
remand, c o m p e n s a b i l i t y , a g g r a v a t i o n and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's C o n c l u s i o n s o f Law and O p i n i o n , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

Remand 

On r e v i e w , t h e employer moves t o supplement t h e r e c o r d t o r e f l e c t t h e f a c t 
t h a t c l a i m a n t d i d n o t appear p e r s o n a l l y a t h e a r i n g , y e t c l a i m a n t ' s c o u n s e l had 
c o n t a c t w i t h h i s c l i e n t d u r i n g t h e course o f t h e h e a r i n g . We t r e a t t h e em­
p l o y e r ' s m o t i o n as a r e q u e s t f o r remand. 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
656 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must 
be c l e a r l y shown t h a t m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . Compton v. Weyerhaeuser, 301 Or 641 ( 1 9 8 6 ) . 

C l a i m a n t ' s c o u n s e l appeared a t h e a r i n g . C l a i m a n t was e n t i t l e d t o o f f e r 
t h e r e m a i n d e r o f h i s e v i d e n c e , even i f he chose n o t t o t e s t i f y p e r s o n a l l y . See 
W i l l i a m s v. SAIF, 99 Or App 367 (1989). A c c o r d i n g l y , we do n o t f i n d t h a t t h e 
r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o ped. 
A c c o r d i n g l y , t h e employer's r e q u e s t f o r remand i s d e n i e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 21, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL J . QUINLAN, Claimant 

WCB Case No. 91-03179 
ORDER ON REVIEW 

Parker & Bush, Claimant A t t o r n e y s 
David J. L i l l i g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r t h a t f o u n d t h a t he was 
p r e c l u d e d by t h e d o c t r i n e o f r e s j u d i c a t a from r e q u e s t i n g r e c l o s u r e o f h i s w r i s t 
and back c l a i m . On r e v i e w , t h e i s s u e i s r e s j u d i c a t a . 

We a f f i r m and adopt t h e Referee's o r d e r , except f o r t h e f i n a l s e ntence o f 
h i s " F i n d i n g s o f U l t i m a t e F a c t , " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

As a p r e l i m i n a r y m a t t e r , we not e t h a t on December 26, 1991, t h e Board a f ­
f i r m e d and adopted Referee Neal's March 11, 1990 o r d e r i n WCB Case No. 90-22129. 

C l a i m a n t contends t h a t t h e Board s h o u l d conclude t h a t r e s j u d i c a t a does 
n o t b a r r e c l o s u r e o f c l a i m a n t ' s c l a i m , based on t h e h o l d i n g o f C a l k i n s v. 
W e s t c r a f t C h a i r , I n c . , 84 Or App 320 (1987). We d i s a g r e e . 

The f a c t s i n C a l k i n s a r e d i s t i n g u i s h a b l e from t h e p r e s e n t case. I n 
C a l k i n s , t h e c l a i m a n t complained o f h i p p a i n t o her employer, a t t r i b u t i n g i t t o 
her work a c t i v i t i e s . However, she d i d n o t f i l e a c l a i m f o r a h i p pr o b l e m a t 
t h a t t i m e . S u b s e q u e n t l y , she was i n j u r e d when a f u r n i t u r e frame f e l l on her . 
The c l a i m a n t ' s d e s c r i p t i o n o f t h e i n c i d e n t d e p i c t e d a low back and neck i n j u r y . 
She r e c e i v e d t r e a t m e n t f o r her low back, neck and h i p . 

A t h e a r i n g , t h e c l a i m a n t a l l e g e d a de f a c t o d e n i a l o f her low b a c k / h i p 
c o n d i t i o n and t h e Referee d i s m i s s e d c l a i m a n t ' s c l a i m . The Board a f f i r m e d w i t h ­
o u t o p i n i o n . The c l a i m a n t t h e n f i l e d a s p e c i f i c c l a i m f o r her h i p c o n d i t i o n . 
The R e f e r e e h e l d t h a t c l a i m a n t was b a r r e d by r e s j u d i c a t a , s t a t i n g t h a t t h e same 
i s s u e had been l i t i g a t e d a t t h e p r i o r h e a r i n g . The Board a f f i r m e d w i t h o u t o p i n ­
i o n . The Co u r t o f Appeals r e v e r s e d , h o l d i n g t h a t c l a i m a n t was n o t b a r r e d by t h e 
d o c t r i n e o f r e s j u d i c a t a s i n c e her h i p c l a i m was a s e p a r a t e c l a i m w h i c h d i d n o t 
i n v o l v e t h e same o p e r a t i v e f a c t s . C a l k i n s , supra. 

I n t h e p r e s e n t case, however, c l a i m a n t f e l l f rom a l a d d e r and compensably 
f r a c t u r e d h i s w r i s t and two v e r t e b r a e i n h i s back. The m e d i c a l e v i d e n c e e s t a b ­
l i s h e s t h a t b o t h i n j u r i e s were caused by t h e same f a l l . (Ex. 5 0 ) . C l a i m a n t 
f i l e d a c l a i m f o r h i s w r i s t and back i n j u r y . (Exs. 1, 36, 4 6 ) . C l a i m a n t d i d 
no t a t t r i b u t e h i s back c o n d i t i o n t o any o t h e r o n - t h e - j o b i n c i d e n t o r work a c t i v ­
i t y . 

We f i n d t h a t , u n l i k e t h e c l a i m a n t i n C a l k i n s , c l a i m a n t ' s w r i s t and back 
c o n d i t i o n s d i d n o t i n v o l v e two se p a r a t e c l a i m s . The f a c t t h a t t h e c l a i m a n t i n 
C a l k i n s was t r e a t e d f o r b o t h h i s h i p i n j u r y and h i s i n j u r i e s s u s t a i n e d i n t h e 
f u r n i t u r e frame i n c i d e n t a r e i r r e l e v a n t t o t h e p r e s e n t case. Here, b o t h o f 
c l a i m a n t ' s c o n d i t i o n s arose o u t o f t h e same work i n c i d e n t and i n v o l v e t h e same 
f a c t s . C l a i m a n t ' s c l a i m was processed t o c l o s u r e w i t h an award f o r c l a i m a n t ' s 
back c o n d i t i o n i n a d d i t i o n t o h i s w r i s t c o n d i t i o n . C l a i m a n t waived h i s r i g h t t o 
c h a l l e n g e t h a t award and r e c e i v e d t h e award i n a lump sum. 

Under t h e c i r c u m s t a n c e s , we agree w i t h t h e Referee t h a t c l a i m a n t ' s r e q u e s t 
i s b a r r e d by t h e d o c t r i n e o f r e s j u d i c a t a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 18, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARILYN M. JENSEN, Claimant 

WCB Case No. 90-17184 
ORDER ON REVIEW 

Dwayne R. Murray, Claimant A t t o r n e y 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
Brown's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r a l e f t u l n a r n e u r o p a t h y . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t has worked i n t h e employer's m i l l f o r a p p r o x i m a t e l y t e n y e a r s . 
D u r i n g t h e p a s t t h r e e y e a r s , she worked as a s y n t h e t i c r o u t e l i n e o p e r a t o r , 
w h i c h i n v o l v e s t h e o p e r a t i o n o f a v a r i e t y o f hand h e l d t o o l s used t o f i l l de­
f e c t s on plywood p a n e l s . The work r e q u i r e s f r e q u e n t g r i p p i n g w i t h b o t h hands 
and r e p e t i t i v e elbow f l e x i o n . 

I n 1987, c l a i m a n t began t o e x p e r i e n c e numbness i n two f i n g e r s on her l e f t 
hand and p a i n i n her l e f t w r i s t . By 1989, she a l s o e x p e r i e n c e d p a i n and occa­
s i o n a l numbness i n t h e r i g h t thumb and i n f r e q u e n t t i n g l i n g and numbness i n t h e 
f i n g e r s o f h e r r i g h t hand. She sought t r e a t m e n t from Dr. Helman, who diagnosed 
a l e f t u l n a r n e r v e i r r i t a t i o n and t e n o s y n o v i t i s o f t h e r i g h t thumb. 

I n May 1990, c l a i m a n t was examined by Dr. Corson, who o b t a i n e d x - r a y s t h a t 
r e v e a l e d b a s i l a r a r t h r i t i s i n t h e r i g h t thumb. Corson i n d i c a t e d t h a t s u r g e r y 
w o u l d be r e q u i r e d f o r b o t h t h e r i g h t thumb and l e f t u l n a r n e r v e p a l s y and p l a c e d 
c l a i m a n t on m o d i f i e d work. 

On May 29, 1990, c l a i m a n t f i l e d a c l a i m a g a i n s t t h e employer f o r t h e u l n a r 
n e r v e problems i n t h e l e f t hand and problems w i t h t h e r i g h t thumb j o i n t . 

I n June 1990, c l a i m a n t was examined by Dr. Gr a n t , who diag n o s e d l e f t u l n a r 
n e u r o p a t h y and b i l a t e r a l c a r p a l t u n n e l syndrome. At t h e employer's r e q u e s t , 
c l a i m a n t was a l s o examined by Dr. Nathan i n August 1990. Nathan f o u n d abnormal­
i t i e s i n b o t h t h e r i g h t and l e f t u l n a r and median nerves and c o n c l u d e d t h a t t h e 
ent r a p m e n t n e u r o p a t h i e s were u n r e l a t e d t o c l a i m a n t ' s work a c t i v i t i e s . 

On August 17, 1990, t h e employer i s s u e d a d e n i a l o f c l a i m a n t ' s b i l a t e r a l 
c a r p a l t u n n e l syndrome, l e f t u l n a r neuropathy and a r t h r o s i s o f t h e r i g h t thumb, 
a s s e r t i n g t h a t her work a c t i v i t i e s were n o t t h e major c o n t r i b u t i n g cause o f 
e i t h e r t h e development o f a wor s e n i n g o f t h e c o n d i t i o n s . C l a i m a n t s u b s e q u e n t l y 
r e q u e s t e d a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The employer seeks r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h h e l d 
t h a t c l a i m a n t ' s l e f t u l n a r neuropathy i s compensable as an o c c u p a t i o n a l d i s e a s e . 
We a f f i r m . 

I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e under 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , c l a i m a n t must prove t h a t her work exposure i n v o l v e d a s e r i e s 
o f t r a u m a t i c e v e n t s t h a t were t h e major c o n t r i b u t i n g cause o f t h e d i s e a s e o r i t s 
w o r s e n i n g . The e x i s t e n c e o f t h e di s e a s e o r wor s e n i n g o f a p r e e x i s t i n g d i s e a s e 
must be e s t a b l i s h e d by m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s . We 
f i n d t h a t t h e c a u s a t i o n o f c l a i m a n t ' s l e f t u l n a r nerve c o n d i t i o n i s o f 
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s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t we cannot d e c i d e i t w i t h o u t e x p e r t o p i n i o n . 
U r i s v. Compensation Department, 247 Or 420 (1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co., 76 Or App 105 (1 9 8 5 ) . 

Three e x p e r t o p i n i o n s on m e d i c a l c a u s a t i o n were s u b m i t t e d i n t h i s m a t t e r . 
C l a i m a n t r e l i e s on t h e o p i n i o n s o f Dr. Corson and Dr. Pons, b o t h o f whom con­
c l u d e d t h a t c l a i m a n t ' s work, was t h e major c o n t r i b u t i n g cause o f t h e l e f t u l n a r 
n e u r o p a t h y . The employer r e l i e s on t h e o p i n i o n o f Dr. Nathan, who c o n c l u d e d 
t h a t t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c o n d i t i o n i s t h e n a t u r a l p r o ­
g r e s s i o n o f an u n d e r l y i n g d i s e a s e process t h a t had n o t been m a t e r i a l l y a f f e c t e d 
by her j o b a c t i v i t i e s . 

When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we g i v e g r e a t e r w e i g h t t o 
t h o s e o p i n i o n s t h a t a r e b o t h w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . 
Somers v. SAIF, 77 Or App 259 (1990). A f t e r o ur r e v i e w o f t h e o p i n i o n s s u b m i t t e d 
i n t h i s m a t t e r , we f i n d t h e o p i n i o n o f Dr. Corson most p e r s u a s i v e and, a c c o r d ­
i n g l y , g i v e i t t h e most w e i g h t . He note d t h a t , when an elbow i s f l e x e d , o r 
b e n t , t h e d i s t a n c e t h a t t h e u l n a r nerve must t r a v e l around t h e p o s t e r i o r a s p e c t 
o f t h e elbow i s g r e a t l y i n c r e a s e d . He e x p l a i n e d t h a t such f l e x i o n causes a 
s t r e t c h i n g o r t r a c t i o n f a c t o r , which can cause an i r r i t a t i o n o f t h e u l n a r n e r v e . 
Because c l a i m a n t ' s work a c t i v i t i e s i n v o l v e t h e r e p e t i t i v e f l e x i n g o f t h e elbow, 
Dr. Corson c o n c l u d e d t h a t , i n t h e absence o f any c o n t r a r y e v i d e n c e , t h e work was 
t h e m a jor c o n t r i b u t i n g cause o f her c o n d i t i o n . H i s o p i n i o n i s s u p p o r t e d by t h a t 
o f Dr. Pons, who agreed t h a t her work was t h e c o n t r i b u t i n g cause o f t h e 
n e u r i t i s . 

We g i v e l e s s w e i g h t t o t h e o p i n i o n o f Dr. Nathan, because he f a i l e d t o ade­
q u a t e l y address t h e r o l e o f c l a i m a n t ' s work a c t i v i t i e s i n v o l v i n g t h e r e p e t i t i v e 
f l e x i o n o f t h e elbow. He i n d i c a t e d t h a t f u l l elbow f l e x i o n compresses t h e u l n a r 
n e r v e and t h a t r e p e t i t i v e f l e x i o n c o u l d l e a d t o an u l n a r n e u r o p a t h y . I n r e n d e r ­
i n g h i s o p i n i o n , however, he c o n c e n t r a t e d h i s a n a l y s i s on c l a i m a n t ' s hand a c t i v ­
i t i e s , i . e . , r e p e t i t i v e g r i p p i n g , f l e x i o n o f f i n g e r s t o a c t i v a t e t o o l s , and con­
c l u d e d t h a t he "was unable t o i d e n t i f y any p a t t e r n o f hand a c t i v i t i e s i n t h i s 
j o b w h i c h would have r e s u l t e d i n t h e u l n a r nerve l e s i o n s a t t h e e l b o w s f . ] " (Ex. 
2 8 - 4 ) . (Emphasis s u p p l i e d . ) H is narrow focus on c l a i m a n t ' s hand a c t i v i t i e s i s 
f u r t h e r d e m o n s t r a t e d by h i s b e l i e f t h a t t h e work m i g h t be a c a u s a t i v e f a c t o r i f 
t h e n e r v e l e s i o n s were l o c a t e d " i n t h e u l n a r two d i g i t s on t h e l e f t [ h a n d ] and 
d i f f u s e l y a c r o s s t h e palm." (Ex. 28-5). 

A f t e r o ur r e v i e w , we f i n d t h a t c l a i m a n t has e s t a b l i s h e d t h a t h er work 
a c t i v i t i e s was t h e major c o n t r i b u t i n g cause o f her l e f t u l n a r n e u r i t i s . A c c o r d ­
i n g l y , we c o n c l u d e t h a t t h e c o n d i t i o n i s compensable as an o c c u p a t i o n a l d i s e a s e 
and a f f i r m t h e Referee's d e c i s i o n . 

As a f i n a l m a t t e r , we not e t h a t t h e employer i n i t i a t e d t h e r e q u e s t f o r r e ­
v i e w and we have n o t d i s a l l o w e d o r reduced compensation awarded t o c l a i m a n t . 
Under such c i r c u m s t a n c e s , c l a i m a n t ' s a t t o r n e y would o r d i n a r i l y be e n t i t l e d t o an 
a t t o r n e y f e e under ORS 656.382(2). C l a i m a n t ' s a t t o r n e y , however, f i l e d no b r i e f 
on r e v i e w . No f e e , t h e r e f o r e , w i l l be awarded. S h i r l e y M. Brown, 40 Van N a t t a 
879 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 7, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation 
VICKIE M. LIBEL, Claimant 
WCB Case No. 91-01587 

ORDER ON RECONSIDERATION 
G a t t i , e t a l . , C l aimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

On F e b r u a r y 19, 1992, we m o d i f i e d a Referee's o r d e r t h a t had awarded c l a i m ­
a n t 15 p e r c e n t (48 degrees) unscheduled permanent d i s a b i l i t y f o r a low back and 
l e f t h i p i n j u r y . S p e c i f i c a l l y , we i n c r e a s e d c l a i m a n t ' s award t o 18 p e r c e n t 
(57.6 d e grees) . 

I n r e a c h i n g our d e t e r m i n a t i o n , we note d t h a t t h e e v a l u a t i o n o f a wo r k e r ' s 
d i s a b i l i t y s h a l l be as o f t h e dat e t h e R e c o n s i d e r a t i o n Order was i s s u e d p u r s u a n t 
t o ORS 656.268. However, we n e g l e c t e d t o f u r t h e r s t a t e t h a t , i n p e r f o r m i n g t h a t 
e v a l u a t i o n , t h e " t i m e o f d e t e r m i n a t i o n " o f a worker's d i s a b i l i t y , e x c l u d i n g p e r ­
manent i m p a i r m e n t , i s made as o f t h e dat e o f t h e D e t e r m i n a t i o n Order o r N o t i c e 
o f C l o s u r e . Former OAR 436-35-005(8) (now s e c t i o n ( 1 2 ) ) p r o v i d e s t h a t t h e 
" [ t ] i m e o f d e t e r m i n a t i o n i s t h e m a i l i n g d a t e o f t h e D e t e r m i n a t i o n Order o r No­
t i c e o f C l o s u r e i s s u e d p u r s u a n t t o ORS Chapter 656.268." Moreover, i n r a t i n g 
a d a p t a b i l i t y , w h i c h i s t h e o n l y m a t t e r addressed i n t h e p r e s e n t case, t h e admin­
i s t r a t i v e r u l e s p r o v i d e t h a t t h e i s s u e o f whether a worker has r e t u r n e d t o modi­
f i e d work i s d e c i d e d a t t h e t i m e o f d e t e r m i n a t i o n . Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I n l i g h t o f t h e a f o r e m e n t i o n e d s t a t u t o r y and a d m i n i s t r a t i v e r e q u i r e m e n t s , 
we c o n c l u d e t h a t , i n p e r f o r m i n g t h e e v a l u a t i o n o f c l a i m a n t ' s d i s a b i l i t y ( e x c l u d ­
i n g permanent i m p a i r m e n t ) , her d i s a b i l i t y i s d e t e r m i n e d as o f t h e m a i l i n g d a t e 
o f t h e September 20, 1990 D e t e r m i n a t i o n Order. T h i s a l t e r a t i o n i n o u r r e a s o n i n g 
does n o t change our f i n d i n g t h a t c l a i m a n t ' s a d a p t a b i l i t y v a l u e e q u a l s 2.5. 
Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( d ) . Inasmuch as c l a i m a n t ' s a d a p t a b i l i t y v a l u e remains 
unchanged, we c o n t i n u e t o conclude t h a t her permanent d i s a b i l i t y award under t h e 
s t a n d a r d s i s 18 p e r c e n t . 

A c c o r d i n g l y , we w i t h d r a w our p r i o r o r d e r . On r e c o n s i d e r a t i o n , as s u p p l e ­
mented h e r e i n , we adhere t o and r e p u b l i s h our p r i o r o r d e r . The p a r t i e s ' r i g h t s 
o f a p p e a l s h a l l r u n fr o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

March 9, 1992 C i t e as 44 Van N a t t a 413 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KAREN MANNING-ROBINSON, Claimant 

WCB Case No. 91-01755 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r w h i c h s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m . On r e v i e w , t h e i s s u e i s co u r s e and scope o f 
employment. We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact . " 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s i n j u r y arose o u t o f and i n t h e course 
o f h e r employment. We d i s a g r e e . 

I n Rogers v. SAIF, 289 Or 633 (198 0 ) , t h e Supreme Court adopted a u n i t a r y 
" w o r k - c o n n e c t i o n " approach f o r a s s e s s i n g i f t h e r e l a t i o n s h i p between c l a i m a n t ' s 
i n j u r y and employment i s s u f f i c i e n t t o re n d e r an i n j u r y compensable. I d a t 642. 

I n j u r i e s s u s t a i n e d w h i l e g o i n g t o o r coming from work a r e g e n e r a l l y n o t 
deemed t o a r i s e o u t o f and i n t h e course o f employment. SAIF v. R e e l , 303 Or 
210 ( 1 9 8 7 ) ; Gwin v. L i b e r t y Northwest I n s . Corp., 105 Or App 171 ( 1 9 9 1 ) . I f an 
i n j u r y o c c u r s i n a p a r k i n g l o t o r o t h e r o f f premises area o v e r w h i c h t h e em­
p l o y e r has no c o n t r o l , i t i s g e n e r a l l y n o t compensable. Montgomery Ward v. 
C u t t e r , 64 Or App 759 (1 9 8 3 ) . Employer c o n t r o l i s m a n i f e s t e d e i t h e r by employer 
o w n e r s h i p , employer a c t i o n s o r t h e presence o f e m p l o y e r - c r e a t e d s p e c i a l hazards. 
S h e r i V. H i l t n e r , 42 Van N a t t a 1039 (1990). 

Here, c l a i m a n t , a s a l e s p e r s o n f o r a l a r g e r e t a i l s t o r e , f e l l i n a p a r k i n g 
l o t i n f r o n t o f her employer's s t o r e . She s l i p p e d on i c e w h i l e r e t u r n i n g t o her 
employer's p r e m i s e s d u r i n g her un p a i d l u n c h break. However, t h e employer does 
n o t own, l e a s e o r manage t h e p a r k i n g l o t . 

T h i s case i s d i s t i n g u i s h a b l e from Montgomery Ward v. M a l i n e n , 71 Or App 
457 ( 1 9 8 4 ) . I n M a l i n e n , t h e c l a i m a n t was r e t u r n i n g t o work f r o m j u r y d u t y when 
she s l i p p e d on i c e on t h e s i d e w a l k i n f r o n t o f t h e employer's b u i l d i n g . The 
c i t y had a code r e q u i r i n g t h e employer t o keep t h e s i d e w a l k c l e a r o f snow and 
i c e , and i t was t h e employer's p o l i c y t o do so. The c o u r t f o u n d t h a t t h e "g o i n g 
and coming" r u l e d i d n o t bar compensation because t h e p o l i c y o f removing snow 
and i c e e s t a b l i s h e d employer c o n t r o l over t h e area o f i n j u r y . 

Here, i t was n o t t h e employer's r e s p o n s i b i l i t y t o m a i n t a i n t h e p a r k i n g l o t 
o r keep i t c l e a r f r o m snow o r i c e . The employer r e q u i r e s employees t o p a r k i n 
t h r e e rows a t t h e f a r edge o f t h e p a r k i n g l o t ; however, t h e r e i s no e v i d e n c e t o 
s u p p o r t a f i n d i n g t h a t t h e employer e x e r c i s e d c o n t r o l o v e r t h e c o n d i t i o n s o f t h e 
p a r k i n g l o t . A c t u a l c o n t r o l by t h e employer o f t h e area o f i n j u r y i s necessary 
t o e s t a b l i s h c o n t r o l . Cope, supra; Janet V. P o l l e n s , 42 Van N a t t a 2004 ( 1 9 9 0 ) . 
A c c o r d i n g l y , under t h e "g o i n g and coming" r u l e , we f i n d t h a t c l a i m a n t was n o t 
w i t h i n t h e c o u r s e and scope o f her employment when her i n j u r y o c c u r r e d . 

We a l s o , i n t h e a l t e r n a t i v e , a p p l y t h e s e v e n - f a c t o r t e s t f i r s t s e t f o r t h i n 
Jo r d a n v. Western E l e c t r i c , 1 Or App 441 (1970). These f a c t o r s a r e : (1) 
whether t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e employer; (2) w h e t h e r t h e a c t i v ­
i t y was c o n t e m p l a t e d by t h e employer and employee; (3) whether t h e r i s k was an 
o r d i n a r y r i s k o f , and i n c i d e n t a l t o , t h e employment; (4) whether t h e employee 
was p a i d f o r t h e a c t i v i t y ; (5) whether t h e a c t i v i t y was on t h e employer's 
p r e m i s e s ; (6) whether t h e employee was on a p e r s o n a l m i s s i o n o f h i s own. M e l l i s 
v. McEwen, Hanna, G i s v o l d , 74 Or App 571, 575, r e v den 300 Or 249 ( 1 9 8 5 ) . A l l 
o f t h e f a c t o r s may be c o n s i d e r e d ; no one f a c t o r i s d i s p o s i t i v e . I d . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t t h e employer was aware o f , and 
a n t i c i p a t e d , t h a t c l a i m a n t would t a k e a l u n c h break. We a l s o agree w i t h t h e 
Referee t h a t t h e r e was a b e n e f i t t o c l a i m a n t ' s employer i n h a v i n g i t s s t a f f t a k e 
a l u n c h b r e a k . See S h e r i V. H i l t n e r , supra. However, s i n c e c l a i m a n t was on an 
u n p a i d l u n c h b r e a k and was f r e e t o do whatever she wanted, her a c t i v i t y a t t h e 
t i m e o f i n j u r y was n o t i n c i d e n t a l t o her employment w i t h t h e employer. See 
S h e r i V. H i l t n e r , supra. 
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We c o n t r a s t t h e p r e s e n t case from t h e s i t u a t i o n i n Fred H. Jacobson, 43 Van 
N a t t a 1420 ( 1 9 9 1 ) , where because o f t h e n a t u r e o f t h e c l a i m a n t ' s j o b , i t was n o t 
f e a s i b l e f o r him t o t a k e l u n c h breaks on h i s employer's premises. I t was, t h e r e ­
f o r e , an o r d i n a r y r i s k o f t h e c l a i m a n t ' s j o b i n Jacobson t o l e a v e t h e employer's 
p r e m i s e s t o e a t i n r e s t a u r a n t s . By c o n t r a s t , i n t h e p r e s e n t case, t h e employer 
a l s o p r o v i d e d an employee lounge w i t h a r e f r i g e r a t o r . A c c o r d i n g l y , i t was 
f e a s i b l e f o r c l a i m a n t t o e a t l u n c h on t h e employer's p r e m i s e s , as she i n t e n d e d 
t o do h e r e a f t e r r e t r i e v i n g her l u n c h from her c a r . The o n l y reason c l a i m a n t 
d i d n o t b r i n g her l u n c h i n s i d e w i t h her when she f i r s t a r r i v e d a t work was be­
cause she was r u s h i n g t o a r r i v e a t work on t i m e . 

G e n e r a l l y , an a c c i d e n t a l i n j u r y t o an employee i s n o t covered by w o r k e r s ' 
compensation as b e i n g one a r i s i n g o u t o f and i n t h e c o urse o f employment i f i t 
o c c u r s o f f t h e employer's premises w h i l e t h e employee i s g o i n g t o o r coming from 
l u n c h on u n p a i d t i m e . See Casper v. SAIF, 13 Or App 464 ( 1 9 7 3 ) . As d i s c u s s e d 
p r e v i o u s l y , we f i n d t h a t c l a i m a n t ' s i n j u r y d i d n o t o c c u r on t h e employer's 
p r e m i s e s o r i n an area over which t h e employer e x e r c i s e d c o n t r o l . 

C l a i m a n t d i d n o t e s t a b l i s h t h a t she was p a i d d u r i n g t h e t i m e i n w h i c h t h e 
i n j u r y o c c u r r e d . C l a i m a n t was a l l o w e d an hour u n p a i d l u n c h . She had n o t r e ­
t u r n e d t o work a t t h e t i m e o f her i n j u r y . We a l s o agree w i t h t h e R e f e r e e t h a t 
c l a i m a n t was c l e a r l y on a p e r s o n a l m i s s i o n a t t h e t i m e o f her i n j u r y . 

F i n a l l y , t h e Referee concluded t h a t t h e employer's d e s i g n a t i o n o f employee 
p a r k i n g spaces c r e a t e d a s p e c i a l hazard f o r t h e employees. We d i s a g r e e . C l a i m ­
a n t ' s f a l l was a t t r i b u t e d t o i c e . Claimant t e s t i f i e d t h a t t h e i c e was no more 
o r l e s s near t h e s t o r e t h a n away from i t . ( T r . 2 2 ) . The area i n w h i c h she 
p a r k e d was n o t f o r t h e e x c l u s i v e use o f employees. C l a i m a n t was n o t r e q u i r e d t o 
d r i v e t o work. Under t h e s e c i r c u m s t a n c e s , we do n o t f i n d t h a t c l a i m a n t ' s r i s k 
o f f a l l i n g was " s p e c i a l " t o her employment. 

A f t e r c o n s i d e r i n g a l l o f t h e s e f a c t o r s , we c o n c l u d e t h a t c l a i m a n t ' s i n j u r y 
i s n o t s u f f i c i e n t l y r e l a t e d t o her work a c t i v i t i e s t o be compensable under t h e 
w o r k e r s ' compensation s t a t u t e s . T h e r e f o r e , we a r e n o t persuaded t h a t c l a i m a n t ' s 
i n j u r y a r o s e o u t o f o r i n t h e course and scope o f her employment. I n r e a c h i n g 
t h i s c o n c l u s i o n , we are persuaded by t h e f a c t t h a t : (1) c l a i m a n t was under no 
o b l i g a t i o n t o l e a v e t h e premises f o r l u n c h ; (2) her i n j u r y r e s u l t e d from an a c t 
w h i c h was n o t an o r d i n a r y r i s k o f , o r i n c i d e n t a l t o , her employment; and (3) t h e 
i n j u r y d i d n o t o c c u r on t h e employer's premises. See J e n n i f e r J. Kahn, 43 Van 
N a t t a 2760 ( 1 9 9 1 ) . 

C o n s e q u e n t l y , under t h e " g o i n g and coming" r u l e , as w e l l as t h e seven f a c ­
t o r s s e t o u t i n M e l l i s v. McEwen, Hanna, G i s v o l d , supra, c l a i m a n t was n o t i n t h e 
c o u r s e and scope o f her employment a t t h e t i m e o f t h e i n j u r y . A c c o r d i n g l y , we 
c o n c l u d e t h a t t h e c l a i m was n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 3 1 , 1991 i s r e v e r s e d . The i n s u r e r ' s d e n i a l 
i s r e i n s t a t e d and u p h e l d . The Referee's $2,200 a t t o r n e y f e e i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
SANDIE K. DRIVER, Claimant 

WCB Case No. 90-12482 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
C h a r l e s Cheek ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Emerson's 
o r d e r w h i c h awarded c l a i m a n t 28 p e r c e n t (42 degrees) s c h e d u l e d permanent d i s ­
a b i l i t y f o r a r i g h t f o r e a r m i n j u r y , whereas a N o t i c e o f C l o s u r e had n o t awarded 
any s c h e d u l e d permanent d i s a b i l i t y . Oh r e v i e w , t h e i s s u e i s e x t e n t o f sc h e d u l e d 
permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The i n s u r e r contends t h a t s i n c e no p h y s i c i a n has measured c l a i m a n t ' s g r i p 
s t r e n g t h o r has a t t r i b u t e d c l a i m a n t ' s l o s s o f g r i p s t r e n g t h t o a t r o p h y , a n a t o m i ­
c a l changes, o r nerv e damage, c l a i m a n t i s n o t e n t i t l e d t o an award f o r l o s s o f 
g r i p s t r e n g t h . We agree. 

Loss o f g r i p s t r e n g t h i s r a t a b l e under t h e s t a n d a r d s p r o v i d e d t h a t t h e l o s s 
i s a t t r i b u t a b l e t o nerve damage, a t r o p h y , o r o t h e r a n a t o m i c a l changes due t o t h e 
compensable c o n d i t i o n . Former OAR 436-35-110(3); Martha L. Brunner, 42 Van 
N a t t a 2587, 2589 ( 1 9 9 0 ) . The measurement o f such a l o s s i s r e q u i r e d t o be p r o ­
v i d e d by a p h y s i c i a n . Former OAR 436-35-005(1); Robert C. K i l l i o n , 42 Van N a t t a 
2109, 2110 ( 1 9 9 0 ) . 

Here, t h e Referee r e l i e d on a p h y s i c a l t h e r a p i s t ' s r e p o r t t o f i n d t h a t 
c l a i m a n t had 2 5 p e r c e n t impairment due t o l o s s o f g r i p s t r e n g t h under f o r m e r OAR 
4 3 6 - 3 5 - 1 1 0 ( 3 ) ( d ) . The r e c o r d does n o t show t h a t any p h y s i c i a n measured c l a i m ­
a n t ' s g r i p s t r e n g t h o r a t t r i b u t e d any l o s s o f g r i p s t r e n g t h t o ne r v e damage, 
a t r o p h y o r o t h e r a n a t o m i c a l change due t o c l a i m a n t ' s compensable c o n d i t i o n . 
Moreover, t h e r e c o r d does n o t i n d i c a t e t h a t any p h y s i c i a n adopted t h e p h y s i c a l 
t h e r a p i s t ' s f i n d i n g s . See Markus M. T i p l e r , 43 Van N a t t a 1968 ( 1 9 9 1 ) , ( i n w h i c h 
c l a i m a n t ' s p h y s i c i a n adopted t h e p h y s i c a l t h e r a p i s t ' s f i n d i n g s as h i s own). 
C o n s e q u e n t l y , we co n c l u d e t h a t c l a i m a n t i s not e n t i t l e d t o an award f o r l o s t 
g r i p s t r e n g t h under f o r m e r OAR 436-35-110. 

The R e f e r e e ' s f i n d i n g t h a t c l a i m a n t i s e n t i t l e d t o a 2.5 p e r c e n t award f o r 
l o s s o f d o r s i f l e x i o n o f t h e r i g h t w r i s t i s n o t d i s p u t e d by t h e p a r t i e s . There­
f o r e , we adopt t h e Referee's 2.5 p e r c e n t award f o r l o s s o f d o r s i f l e x i o n o f t h e 
r i g h t w r i s t . T h i s f i g u r e i s rounded t o 3 p e r c e n t . Former OAR 436 - 3 5 - 0 1 0 ( 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 30, 1991 as r e c o n s i d e r e d June 27, 1991 i s 
m o d i f i e d . I n l i e u o f t h e Referee's award o f 28 p e r c e n t (42 d e g r e e s ) , f o r l o s s 
o f use o r f u n c t i o n o f t h e r i g h t f o r e a r m , c l a i m a n t i s awarded a t o t a l o f 3 p e r ­
c e n t (4.5 degrees) scheduled permanent d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y f e e 
award s h a l l be m o d i f i e d i n accordance w i t h t h i s r e d u c t i o n . The re m a i n d e r o f t h e 
Ref e r e e ' s o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RODNEY D. JACOBS, Claimant 

WCB Case No. 90-13029 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
H a l l o c k & Be n n e t t , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee M c W i l l i a m s ' o r d e r 
w h i c h : (1) a f f i r m e d a D e t e r m i n a t i o n Order t h a t found c l a i m a n t m e d i c a l l y s t a ­
t i o n a r y on A p r i l 4, 1990; and (2) i n c r e a s e d c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y award f o r a low back i n j u r y from 24 p e r c e n t (76.8 d e g r e e s ) , as 
awarded by D e t e r m i n a t i o n Order, t o 26 p e r c e n t (83.2 d e g r e e s ) . A l t e r n a t i v e l y , 
c l a i m a n t r e q u e s t s remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l m e d i c a l e v i d e n c e . On 
r e v i e w , t h e i s s u e s a r e m e d i c a l l y s t a t i o n a r y d a t e , e x t e n t o f unscheduled perma­
ne n t d i s a b i l i t y and remand. We a f f i r m t h e Referee's o r d e r and deny c l a i m a n t ' s 
remand m o t i o n . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The r e c o r d c l o s e d f o l l o w i n g t h e October 3 1 , 1990 h e a r i n g . The Referee's 
o r d e r i s s u e d on December 1 1 , 1990. On January 4, 1991, c l a i m a n t sought t o have 
t h e r e c o r d reopened i n o r d e r t o i n t r o d u c e a d d i t i o n a l m e d i c a l e v i d e n c e ( a n o t h e r 
r e p o r t f r o m Dr. G a l l o , c l a i m a n t ' s t r e a t i n g surgeon, c o n c e r n i n g h er o p i n i o n as t o 
t h e cause o f c l a i m a n t ' s b u l g i n g d i s c ) . 

The R e f e r e e d e c l i n e d t o reopen t h e r e c o r d , f i n d i n g t h a t c l a i m a n t f a i l e d t o 
e s t a b l i s h t h a t Dr. G a l l o ' s r e p o r t was u n a v a i l a b l e a t t h e t i m e o f t h e h e a r i n g . 

Dr. G a l l o ' s m e d i c a l r e p o r t c o n c e r n i n g c l a i m a n t ' s d i s c b u l g e was o b t a i n a b l e 
a t t h e t i m e o f t h e h e a r i n g w i t h due d i l i g e n c e . 

ULTIMATE FINDINGS OF FACT 

We adopt t h e Referee's " U l t i m a t e F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g sup­
p l e m e n t a t i o n . 

The R e f e r e e was w i t h i n her d i s c r e t i o n i n d e c l i n i n g t o reopen t h e r e c o r d t o 
ad m i t a d d i t i o n a l m e d i c a l e v i d e n c e . 

The r e c o r d was n o t i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's r e a s o n i n g and o p i n i o n w i t h r e g a r d t o t h e i s s u e s o f 
c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e and t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d 
permanent d i s a b i l i t y . As t o c l a i m a n t ' s m o t i o n t o remand h i s case t o t h e Referee 
f o r a d m i s s i o n o f a d d i t i o n a l m e d i c a l e v i d e n c e , we deny t h e m o t i o n . 

On r e v i e w , c l a i m a n t contends t h a t t h e Referee e r r e d i n d e n y i n g h i s m o t i o n 
t o r e o pen t h e r e c o r d t o admit Dr. G a l l o ' s m e d i c a l o p i n i o n c o n c e r n i n g t h e cause 
o f h i s b u l g i n g d i s c and argues t h a t , because o f t h i s e r r o r , t h e r e c o r d was i n ­
c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed. We d i s a g r e e . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
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6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must 
c l e a r l y be shown t h a t m a t e r i a l evidence was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . Compton v. Weyerhaeuser Co. , 301 Or 641 ( 1 9 8 6 ) . How­
e v e r , b e f o r e we address c l a i m a n t ' s remand m o t i o n , we f i r s t r e spond t o h i s con­
t e n t i o n t h a t t h e Referee e r r e d i n d e n y i n g h i s m o t i o n t o reopen t h e r e c o r d f o r 
f u r t h e r e v i d e n c e . 

OAR 438-07-025(1) a l l o w s a Referee d i s c r e t i o n t o reopen t h e r e c o r d f o r con­
s i d e r a t i o n o f new m a t e r i a l e vidence. OAR 438-07-025(2) p r o v i d e s t h a t a p a r t y 
moving f o r r e c o n s i d e r a t i o n must p r o v i d e an e x p l a n a t i o n why such new e v i d e n c e 
c o u l d n o t have r e a s o n a b l y been d i s c o v e r e d and produced a t t h e h e a r i n g . Renia 
B r o v l e s , 42 Van N a t t a 1203 ( 1 9 9 0 ) . We r e v i e w t h e Referee's e v i d e n t i a r y r u l i n g s 
f o r abuse o f d i s c r e t i o n . I d . 

Here, c l a i m a n t r e q u e s t e d r e o p e n i n g o f t h e r e c o r d , a l m o s t a month a f t e r 
h e a r i n g and f o l l o w i n g i s s u a n c e o f t h e Referee's o r d e r . The r e q u e s t was made t o 
p e r m i t t h e s u b m i s s i o n o f a m e d i c a l r e p o r t by Dr. G a l l o , w h i c h o p i n e d t h a t c l a i m ­
a n t ' s 1987 compensable i n j u r y was " t h e m a t e r i a l c o n t r i b u t i n g cause o f h i s 
b u l g i n g d i s c a t t h e l u m b o s a c r a l i n t e r s p a c e . " C l a i m a n t contended t h a t he d i d n o t 
produce t h i s e v i d e n c e a t h e a r i n g because he was under t h e i m p r e s s i o n t h a t t h e 
symptoms and t r e a t m e n t r e l a t i v e t o h i s b u l g i n g d i s c c o n d i t i o n were n o t c o n t e s t ­
ed. We c o n c l u d e t h a t t h e Referee d i d n o t abuse her d i s c r e t i o n i n d e c l i n i n g t o 
reopen t h e r e c o r d . 

C l a i m a n t had t h e r e s p o n s i b i l i t y a t h e a r i n g t o a f f i r m a t i v e l y e s t a b l i s h p e r ­
manent i m p a i r m e n t r e s u l t i n g from h i s b u l g i n g d i s c and a l s o t o s u b s t a n t i a t e a 
c a u s a l r e l a t i o n s h i p between h i s d i s c b u l g e and h i s compensable i n j u r y . See ORS 
6 5 6 . 2 1 4 ( 5 ) ; D a n i e l G. H u f f , 42 Van N a t t a 2805 (1 9 9 0 ) . F u r t h e r m o r e , t h e r e was 
e v i d e n c e i n t h e r e c o r d t h a t c l a i m a n t d i d have a p r e e x i s t i n g back c o n d i t i o n 
(Ex. 1 0 ) . Inasmuch as t h e burden o f p r o v i n g l o s t e a r n i n g c a p a c i t y r e s u l t i n g 
f r o m t h e compensable i n j u r y was on c l a i m a n t , he was r e q u i r e d t o be p r e p a r e d t o 
e s t a b l i s h t h a t h i s permanent impairment ( i n c l u d i n g t h e d i s c b u l g e ) was c a u s a l l y 
r e l a t e d t o h i s compensable i n j u r y . F i n a l l y , t h e r e c o r d a l r e a d y c o n t a i n s numer­
ous r e p o r t s by Dr. G a l l o (see Exs. 12, 15, 16, 19, 22, 26, 3 1 , 34 and 3 9 ) . 
Under such c i r c u m s t a n c e s , we h o l d t h a t t h e Referee d i d n o t abuse her d i s c r e t i o n 
i n f i n d i n g t h a t t h e a d d i t i o n a l r e p o r t c l a i m a n t sought t o i n t r o d u c e a f t e r t h e 
r e c o r d c l o s e d c o u l d have been p r o c u r e d and produced a t t h e t i m e o f t h e h e a r i n g 
w i t h due d i l i g e n c e . 

W i t h r e g a r d t o c l a i m a n t ' s m o t i o n f o r remand, we a r e n o t persuaded, i n l i g h t 
o f t h e c i r c u m s t a n c e s d e s c r i b e d above, t h a t t h e m e d i c a l e v i d e n c e t h a t c l a i m a n t 
seeks t o be i n t r o d u c e d on remand, was u n o b t a i n a b l e w i t h due d i l i g e n c e a t h e a r ­
i n g . T h e r e f o r e , we a r e l i k e w i s e unpersuaded t h a t t h e c u r r e n t r e c o r d c o n c e r n i n g 
t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y i s i m p r o p e r l y , incom­
p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed w i t h o u t t h a t m e d i c a l e v i d e n c e . 
A c c o r d i n g l y , we deny c l a i m a n t ' s remand m o t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 11, 1990, as amended and r e c o n s i d e r e d 
A p r i l 29, 1991, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
BRIAN S. MODE, Claimant 
WCB Case No. 90-10428 

ORDER ON REVIEW 
Svoboda & A s s o c i a t e s , Claimant A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Baker's o r d e r 
w h i c h : (1) s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s r i g h t e l b o w / u l n a r nerve 
c o n d i t i o n and r e s u l t i n g t r e a t m e n t ; (2) s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m ­
a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n ; and (3) awarded c l a i m a n t a 
$3,500 c a r r i e r - p a i d a t t o r n e y f e e . On r e v i e w , t h e i n s u r e r contends t h a t c l a i m ­
a n t ' s r i g h t e l b o w / u l n a r nerve i s n o t compensable and t h a t t h e R e f e r e e ' s a t t o r n e y 
f e e award s h o u l d be reduced. 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s r i g h t e l b o w / u l n a r n e r v e c o n d i t i o n was 
compensable. Consequently, t h e Referee s e t a s i d e t h e i n s u r e r ' s d e n i a l s o f 
c l a i m a n t ' s c o n d i t i o n and a g g r a v a t i o n c l a i m f o r t h e c o n d i t i o n . On r e v i e w , t h e 
i n s u r e r contends t h a t c l a i m a n t ' s c o n d i t i o n i s n o t compensable because t h e medi­
c a l e v i d e n c e i s n o t s u p p o r t e d by o b j e c t i v e f i n d i n g s . We d i s a g r e e . 

As a p r e l i m i n a r y m a t t e r , we not e t h a t c l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s 
case a f t e r May 1, 1990 and a h e a r i n g was convened a f t e r J u l y 1, 1990. There­
f o r e , we a p p l y t h e 1990 s t a t u t o r y amendments. Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2; see I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 

" O b j e c t i v e f i n d i n g s " i n c l u d e , b u t are n o t l i m i t e d t o , range o f m o t i o n , 
a t r o p h y , muscle s t r e n g t h , muscle spasm and d i a g n o s t i c e v i d e n c e s u b s t a n t i a t e d by 
c l i n i c a l f i n d i n g s . ORS 656.005(19). As we s t a t e d i n Suzanne R o b e r t s o n , 43 Van 
N a t t a 1505 ( 1 9 9 1 ) , we c o n s t r u e t h e " o b j e c t i v e f i n d i n g s " r e q u i r e m e n t t o be s a t i s ­
f i e d i f t h e p h y s i c i a n ' s e v a l u a t i o n o f a worker's p h y s i c a l c o n d i t i o n i s based on 
a c l a i m a n t ' s d e s c r i p t i o n o f t h e p a i n he i s e x p e r i e n c i n g . The r e p o r t , however, 
cannot m e r e l y r e c i t e t h e c l a i m a n t ' s c o m p l a i n t s o f p a i n , b u t r a t h e r must i n d i c a t e 
t h a t t h e c l a i m a n t does, i n f a c t , e x p e r i e n c e symptoms. I d . 

Here, we f i n d t h a t t h e r e i s a d i v e r g e n c e o f m e d i c a l o p i n i o n c o n c e r n i n g 
w hether o b j e c t i v e f i n d i n g s are p r e s e n t t o s u p p o r t c l a i m a n t ' s c l a i m . Dr. J e w e l l , 
an i n d e p e n d e n t m e d i c a l examiner, noted t h a t c l a i m a n t had u l n a r a s p e c t 
"symptomatology." However, J e w e l l a l s o suspected f u n c t i o n a l i n t e r f e r e n c e . (Ex. 
9-2). A d d i t i o n a l l y , Dr. McHolick, an a s s o c i a t e o f c l a i m a n t ' s t r e a t i n g o r t h o p e ­
d i s t (Dr. Macha), recommended t h a t c l a i m a n t r e t u r n t o work. (Ex. 2 3 ( b ) a t 5 ) . 

On t h e o t h e r hand, Dr. Macha found t e n d e r n e s s and s w e l l i n g o v e r t h e u l n a r 
n e r v e a t c l a i m a n t ' s elbow, a m i l d l y p o s i t i v e T i n e l s i g n o v e r t h e c u b i t a l t u n n e l 
and a m i l d l y p o s i t i v e elbow f l e x i o n t e s t . (Ex. 23(b) a t 5-6). M i l d i r r i t a b i l ­
i t y o f t h e u l n a r nerve t o p a l p a t i o n was a l s o documented by Dr. Macha. (Ex. 
23(b) a t 8 ) . I n response t o t h e s e f i n d i n g s , Macha p r e s c r i b e d an elbow pad and 
i n j e c t i o n s o f Marcaine and Decadron. (Ex. 23(b) a t 8-9). Dr. Macha r e f e r r e d 
c l a i m a n t t o Dr. Goins, a n e u r o l o g i s t . F i n d i n g t h a t c l a i m a n t ' s n e r v e c o n d u c t i o n 
and n e e d l e t e s t s were normal, Dr. Goins no t e d a " l a c k o f s i g n i f i c a n t o b j e c t i v e 
f i n d i n g s . " (Ex. 1 7 - 1 ) . N e v e r t h e l e s s , upon r e e x a m i n a t i o n , Dr. Goins r e p o r t e d 
t h a t " i t i s a g a i n c l e a r t h a t t h e r e i s some p a i n over t h e r i g h t c u b i t a l t u n n e l 
r e g i o n . " (Ex. 1 7 - 1 ) . 
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Where t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we t e n d t o g i v e g r e a t e r 
w e i g h t t o t h e c o n c l u s i o n o f t h e t r e a t i n g p h y s i c i a n u n l e s s we f i n d a n o t h e r o p i n ­
i o n more p e r s u a s i v e . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) ; T a y l o r v. SAIF, 75 
Or App 583 ( 1 9 8 5 ) . Here, we f i n d no p e r s u a s i v e reason n o t t o d e f e r t o Dr. 
Macha's o b s e r v a t i o n s and f i n d i n g s as t h e t r e a t i n g p h y s i c i a n . R e c o g n i t i o n o f 
c l a i m a n t ' s c o m p l a i n t s was f u r t h e r c o n f i r m e d by Dr. Goins and Dr. J e w e l l . 
F i n a l l y , J e w e l l ' s s u s p i c i o n o f f u n c t i o n a l i n t e r f e r e n c e i s n o t borne o u t by o t h e r 
m e d i c a l e x p e r t s o r t h e remainder o f t h e r e c o r d . Consequently, we c o n c l u d e t h a t 
c l a i m a n t ' s c l a i m has been e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e 
f i n d i n g s . ORS 656 . 0 0 5 ( 7 ) . A c c o r d i n g l y , we a f f i r m t h e Refe r e e ' s d e c i s i o n t o s e t 
a s i d e t h e i n s u r e r ' s d e n i a l s . 

Because t h e i n s u r e r i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have n o t d i s a l ­
lowed o r reduced compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i ­
t l e d t o an assessed f e e under ORS 656.382(2). We n o t e t h a t a p o r t i o n o f c l a i m ­
a n t ' s c o u n s e l ' s e f f o r t s here was expended d e f e n d i n g a g a i n s t t h e i n s u r e r ' s e f f o r t 
t o r e d u c e t h e assessed f e e awarded a t h e a r i n g . No assessed f e e i s p a y a b l e f o r 
such e f f o r t s . Saxton v. SAIF, 80 Or App 631 (1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 
Or App 233 ( 1 9 8 6 ) . W i t h t h i s i n mind, and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438- 1 5 - 0 1 0 ( 4 ) , we conclude t h a t a rea s o n a b l e assessed a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y and aggra­
v a t i o n i s s u e s i s $1,000. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con­
s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e s (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n ­
d e n t ' s b r i e f and st a t e m e n t o f s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e s and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 11, 1991 i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $1,000, t o be p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
PATRICIA A. PANTEKOEK, Claimant 

WCB Case No. 88-11361 
ORDER ON REMAND 

St e b b i n s & C o f f e y , Claimant A t t o r n e y s 
C owling & H e y s e l l , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Co u r t o f Ap p e a l s . 
Roseburq F o r e s t P r o d u c t s v. Pantekoek, 108 Or App 190 ( 1 9 9 1 ) . The c o u r t r e ­
v e r s e d o u r p r i o r o r d e r , which found t h a t c l a i m a n t had e s t a b l i s h e d t h a t her work 
a c t i v i t y was a m a t e r i a l c o n t r i b u t i n g cause o f her c e r v i c a l problems and, t h e r e ­
f o r e , had p r o v e d a compensable o c c u p a t i o n a l d i s e a s e c l a i m . The c o u r t remanded 
f o r r e c o n s i d e r a t i o n i n l i g h t o f Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 
494, r e v den 312 Or 150 (1 9 9 1 ) , which h e l d t h a t a c l a i m a n t must e s t a b l i s h t h a t 
her employment was t h e major c o n t r i b u t i n g cause o f her c l a i m e d c o n d i t i o n o r i t s 
w o r s e n i n g i n o r d e r t o prov e a c l a i m f o r o c c u p a t i o n a l d i s e a s e under f o r m e r 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

FINDINGS OF FACT 

We r e p u b l i s h our p r i o r " F i n d i n g s o f Fact" c o n t a i n e d i n o u r August 10, 1990 
o r d e r . We do n o t r e p u b l i s h our " F i n d i n g s o f U l t i m a t e F a c t . " We add t h e f o l l o w ­
i n g s u p p l e m e n t a t i o n . 

C l a i m a n t began w o r k i n g i n t h e m i l l f o r t h e employer i n September 1986. 
P r i o r t o t h a t t i m e , c l a i m a n t had no hand o r w r i s t c o m p l a i n t s , no upper e x t r e m i t y 
c o m p l a i n t s and no neck c o m p l a i n t s . She had no h i s t o r y o f i n j u r y , n or had she 
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engaged i n p h y s i c a l l a b o r o r r e c r e a t i o n a l a c t i v i t i e s i n v o l v i n g v i g o r o u s use o f 
her upper e x t r e m i t i e s . 

C l a i m a n t worked i n t h e m i l l f o r f o u r months and saw Dr. Mann f o r upper ex­
t r e m i t y c o m p l a i n t s and was t r e a t e d f o r c a r p a l t u n n e l syndrome. C l a i m a n t was o f f 
work u n t i l November 1987, when she r e t u r n e d t o t h e m i l l and worked as a "skoog" 
o p e r a t o r , w o r k i n g t h r e e days per week and l i f t i n g 60 pound t r a y s . 

C l a i m a n t began e x p e r i e n c i n g i n c r e a s e d p a i n r a d i a t i n g up and down her arm. 
Cl a i m a n t s u f f e r s from c e r v i c a l s t e n o s i s and d i s c h e r n i a t i o n a t l e v e l 4-5, whic h 
i s n o t a r e s u l t o f a d e g e n e r a t i v e d i s e a s e or a p a r t o f t h e n a t u r a l a g i n g p r o ­
cess . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s work a c t i v i t i e s f o r t h e employer were t h e major c o n t r i b u t i n g 
cause o f h e r c e r v i c a l s t e n o s i s and d i s c h e r n i a t i o n , w h i c h r e s u l t e d i n her d i s ­
a b i l i t y and need f o r m e d i c a l s e r v i c e s . 

CONCLUSIONS OF LAW AND OPINION 

F i n d i n g t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n was r e l a t e d t o her work a c t i v i ­
t i e s , t h e R e f e r e e s e t a s i d e t h e employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m . We a f f i r m e d t h e Referee's o r d e r . R e l y i n g on o u r o r d e r i n Donna 
E. Aschbacher, 41 Van N a t t a 1242 (198 9 ) , we found t h a t c l a i m a n t had e s t a b l i s h e d 
t h a t she s u f f e r s f r o m an o c c u p a t i o n a l d i s e a s e and t h a t her work a c t i v i t i e s were 
a m a t e r i a l c o n t r i b u t i n g cause o f her i n c r e a s e d neck symptoms w h i c h r e s u l t e d i n 
d i s a b i l i t y and need f o r m e d i c a l s e r v i c e s . I n Aschbacher, we h e l d t h a t , under 
t h e 1987 amendments t o former ORS 656.802(1), a c l a i m a n t c o u l d p r o v e a compens­
a b l e c l a i m f o r o c c u p a t i o n a l d i s e a s e under forme r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) by me r e l y 
showing t h a t work was a m a t e r i a l c o n t r i b u t i n g cause o f a c l a i m e d c o n d i t i o n o r a 
w o r s e n i n g o f t h e symptoms o f a p r e e x i s t i n g d i s e a s e . 

The C o u r t o f Appeals s u b s e q u e n t l y r e v e r s e d our o r d e r i n Aschbacher, h o l d i n g 
t h a t t h e l e g i s l a t u r e had n o t i n t e n d e d t o change t h e s t a n d a r d o f p r o o f necessary 
t o p r o v e a c l a i m under forme r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) and t h a t a c l a i m a n t was s t i l l 
r e q u i r e d t o show t h a t t h e work a c t i v i t y was t h e major c o n t r i b u t i n g cause o f a 
c l a i m e d c o n d i t i o n o r wo r s e n i n g o f an u n d e r l y i n g d i s e a s e . Aetna C a s u a l t y Co. v. 
Aschbacher, s u p r a . R e l y i n g on i t s d e c i s i o n i n Aschbacher, t h e c o u r t has r e ­
v e r s e d and remanded our d e c i s i o n i n c l a i m a n t ' s case f o r r e c o n s i d e r a t i o n . 

We r e p u b l i s h t h o s e p o r t i o n s o f our p r e v i o u s r e a s o n i n g and o p i n i o n t h a t 
f o u n d t h a t c l a i m a n t s u f f e r s from an o c c u p a t i o n a l d i s e a s e and t h a t c l a i m a n t ' s 
case s h o u l d be a n a l y z e d under former ORS 656.802, e f f e c t i v e J a n u a r y 1, 1988. 

Maj o r c o n t r i b u t i n g cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f 
a c t i v i t i e s o r exposures which c o n t r i b u t e s t o t h e onset o r w o r s e n i n g more t h a n 
a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures combined. See McGarrah v. 
SAIF, 296 Or 145 ( 1 9 8 3 ) ; D e t h l e f s v. H v s t e r Co., 295 Or 309 ( 1 9 8 3 ) ; Leo R. Cox, 
43 Van N a t t a 2354 ( 1 9 9 1 ) . The c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n , 
r e q u i r i n g e x p e r t m e d i c a l e v i d e n c e f o r i t s r e s o l u t i o n . See U r i s v. Compensation 
Department, 247 Or 420; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 ( 1 9 8 5 ) , 
r e v den 300 Or 546 ( 1 9 8 6 ) . When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we 
g e n e r a l l y g i v e g r e a t e r w e i g h t t o t h e c o n c l u s i o n o f t h e t r e a t i n g p h y s i c i a n u n l e s s 
t h e r e i s a p e r s u a s i v e reason n o t t o do so o r we f i n d a n o t h e r o p i n i o n i s more 
t h o r o u g h and w e l l - r e a s o n e d . See T a y l o r v. SAIF, 75 Or App 583 ( 1 9 8 5 ) ; Somers v. 
SAIF, 77 Or App 259 (19 8 6 ) . 

Here, t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s . The O r t h o p a e d i c C o n s u l ­
t a n t s o p i n e d t h a t c l a i m a n t s u f f e r e d from c e r v i c a l s p o n d y l o s i s w h i c h a n t e d a t e d 
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c l a i m a n t ' s employment and was n o t caused by her p r i o r compensable 1986 c a r p a l 
t u n n e l syndrome. On t h e o t h e r hand, Dr. Jones, c l a i m a n t ' s t r e a t i n g o r t h o p e d i c 
s urgeon, c o n c l u d e d t h a t c l a i m a n t was s u f f e r i n g from c e r v i c a l s t e n o s i s , w h i c h was 
a p a r t i a l c l o s u r e o f t h e s p i n a l c a n a l caused by c l a i m a n t ' s h e r n i a t e d d i s c a t C-
4-5. (Ex. 33 a t page 2 9 ) . Jones f u r t h e r o p i n e d t h a t t h e h e r n i a t i o n was n o t t h e 
r e s u l t o f a d e g e n e r a t i v e o r a g i n g p r o c e s s . (Ex. 33.at pages 32-33). Based on 
h i s d i a g n o s i s and t h e f a c t t h a t c l a i m a n t had no hand, w r i s t , neck o r upper ex­
t r e m i t y c o m p l a i n t s p r i o r t o w o r k i n g f o r t h e employer, Jones o p i n e d t o a m e d i c a l 
p r o b a b i l i t y t h a t c l a i m a n t ' s work a c t i v i t i e s f o r t h e employer were " t h e m a t e r i a l " 
c o n t r i b u t i n g cause o f her c u r r e n t c e r v i c a l c o n d i t i o n . (Ex. 33 a t pages 31 and 
38-3 9 ) . 

We f i n d t h e O r t h o p a e d i c C o n s u l t a n t s ' o p i n i o n u n p e r s u a s i v e because i t i s 
c o n c l u s o r y as t o b o t h i t s d i a g n o s i s and t h e c a u s a t i o n i s s u e . The O r t h o p a e d i c 
C o n s u l t a n t s examined c l a i m a n t o n l y once on March 23, 1988 and o p i n e d l a t e r , 
w i t h o u t any e x p l a n a t i o n , t h a t c l a i m a n t ' s s p o n d y l o s i s a n t e d a t e d her employment. 

I n c o n t r a s t , we f i n d Dr. Jones' o p i n i o n t h o r o u g h and w e l l - r e a s o n e d . I t ex­
p l a i n s t h e r e a s o n why c l a i m a n t ' s c e r v i c a l problem went u n d e t e c t e d by Dr. Mann 
and t h e s p u r r i n g e v i d e n c e d i n c l a i m a n t ' s 1987 x - r a y s . Moreover, he has been 
c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t s i n c e May 27, 1987. F i n d i n g no p e r s u a s i v e r e a ­
son n o t t o d e f e r t o h i s o p i n i o n , we r e l y on Dr. Jones' o p i n i o n . T a y l o r V. SAIF, 
s u p r a . 

I n r e a c h i n g t h i s c o n c l u s i o n , we not e t h a t Dr. Jones s t a t e d t h a t c l a i m a n t ' s 
work a c t i v i t i e s " m a t e r i a l l y " c o n t r i b u t e d t o her c e r v i c a l c o n d i t i o n . However, 
"major" and " m a t e r i a l " a r e l e g a l terms and n o t m e d i c a l t e r m s and t h e s e "magic 
words" a r e n o t r e q u i r e d t o q u a n t i f y t h e magnitude o f c a u s a t i o n . McClendon v. 
Nabisco Brands, 77 Or App 412 (19 8 6 ) . Taken as a whole, we i n t e r p r e t Dr. Jones' 
o p i n i o n t o mean t h a t c l a i m a n t ' s work a c t i v i t i e s f o r t h e employer were, a t l e a s t 
t h e m a j o r , i f n o t t h e s o l e , c o n t r i b u t i n g cause o f her c e r v i c a l c o n d i t i o n and 
need f o r t r e a t m e n t . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d F e b r u a r y 13, 
1989 i s a f f i r m e d . 

Inasmuch as c l a i m a n t has f i n a l l y p r e v a i l e d b e f o r e t h e Board a f t e r remand 
fr o m t h e c o u r t , she i s e n t i t l e d t o a rea s o n a b l e a t t o r n e y f e e f o r s e r v i c e s b e f o r e 
e v e r y p r i o r forum. See ORS 656.388(1). Since c l a i m a n t ' s c o u n s e l p r o v i d e d s e r ­
v i c e s b e f o r e t h e c o u r t , a r e a s o n a b l e f e e f o r such e f f o r t s s h a l l be awarded. I d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we f i n d t h a t 
a r e a s o n a b l e f e e f o r c l a i m a n t ' s counsel b e f o r e t h e c o u r t i s $1,500, t o be p a i d 
by t h e employer. T h i s f e e i s i n a d d i t i o n t o c l a i m a n t ' s p r i o r a t t o r n e y f e e 
awards f o r s e r v i c e s r e n d e r e d a t t h e h e a r i n g s l e v e l and on Board r e v i e w . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s a p p e l l a t e b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e , t h e v a l u e o f t h e i s s u e i n v o l v e d , and t h e r i s k t h a t 
c l a i m a n t ' s a t t o r n e y ' s e f f o r t s may go uncompensated. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RUSSELL TILLERY, Claimant 
WCB Case No. C2-00278 

ORDER APPROVING CLAIM DISPOSITION AGREEMENT 
Welch, Bruun & Green, Claimant A t t o r n e y s 

Meg Carman, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

On F e b r u a r y 6, 1992, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d ­
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens­
a b l e i n j u r y . 

On F e b r u a r y 19, 1992, i n l i e u o f a f o r m a l addendum, t h e p a r t i e s s u b m i t t e d 
an "addendum response l e t t e r " t o t h e Board. T h i s l e t t e r p r o v i d e d t h e r e q u i r e d 
c l a r i f i c a t i o n as r e q u e s t e d by t h e Board, however, i t does n o t p u r p o r t t o make 
a c t u a l changes t o t h e CDA. 

Upon r e v i e w o f t h e document and l e t t e r as a whole, i t appears t h e p a r t i e s 
p ropose t o d i s t r i b u t e s e t t l e m e n t proceeds t o t a l i n g $17,500. F u r t h e r , t h e p a r ­
t i e s propose t o d i s t r i b u t e t h e s e proceeds as f o l l o w s : $3,500 as t h e t o t a l due 
a t t o r n e y and $14,000 as t h e t o t a l due c l a i m a n t . These p r o v i s i o n s have been made 
by h a n d w r i t t e n r e v i s i o n . A l l p a r t i e s have been a d v i s e d o f t h e s e changes. The 
Board has r e c e i v e d no o b j e c t i o n by any o f t h e p a r t i e s t o t h e s e r e v i s i o n s . 
T h e r e f o r e , t h e Board assumes b o t h p a r t i e s are i n agreement w i t h t h i s change. 
A c c o r d i n g l y , we approve t h e proposed amended agreement f o r a t o t a l c o n s i d e r a t i o n 
o f $17,500 t o be d i s t r i b u t e d i n accordance w i t h t h e r e p r e s e n t a t i o n s made by t h e 
summary page. 

The amended agreement, as c l a r i f i e d by t h i s o r d e r , i s i n accordance w i t h 
t h e t e r m s and c o n d i t i o n s p r e s c r i b e d by t h e D i r e c t o r . See ORS 65 6 . 2 3 6 ( 1 ) ; OAR 
436-60-145. The Board does not f i n d any s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e 
agreement. See ORS 656.236(1). A c c o r d i n g l y , t h i s amended c l a i m d i s p o s i t i o n 
agreement i s approved. An a t t o r n e y f e e payable t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g 
t o t h e t e r m s o f t h e agreement i s a l s o approved. 

The p a r t i e s may move f o r r e c o n s i d e r a t i o n o f t h e f i n a l Board o r d e r by f i l i n g 
a m o t i o n f o r r e c o n s i d e r a t i o n w i t h i n 10 days o f t h e d a t e o f m a i l i n g o f t h i s 
o r d e r . OAR 438-09-035(1). 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BARBARA A. WILLIAMS, Claimant 

WCB Case No. 90-10056 
ORDER ON REVIEW 

W. D a n i e l Bates, J r . , Claimant A t t o r n e y 
Debra Ehrman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Daron's o r d e r w h i c h : 
(1) f o u n d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was no t c a u s a l l y r e l a t e d t o 
her compensable l e f t s h o u l d e r and c e r v i c a l c o n d i t i o n s ; and (2) u p h e l d t h e SAIF 
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C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a p s y c h o l o g i c a l c o n d i ­
t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , except f o r t h e t h i r d p a r a g r a p h on 
page 2 o f t h e O p i n i o n and Order. We supplement t h e adopted f i n d i n g s as f o l l o w s . 

I n 1990 c l a i m a n t began t r e a t i n g w i t h p s y c h i a t r i s t Dr. Hayes f o r a psycho­
l o g i c a l c o n d i t i o n w h i c h was diagnosed as major d e p r e s s i o n , moderate, s i n g l e 
e p i s o d e . (Ex. 2 2 - 2 ) . Dr. H o l l a n d , an independent e x a m i n i n g p s y c h i a t r i s t , d i a g ­
nosed c l a i m a n t ' s c o n d i t i o n as Somatoform Pain D i s o r d e r and Dysthymia, secondary 
t o Somatoform P a i n D i s o r d e r (Ex. 28-24). Dysthymia i s c l o s e l y c o r r e l a t e d t o 
Maj o r D e p r e s s i o n . (Ex. 3 7 ) . 

Dr. Hayes o p i n e d t h a t b u t f o r t h e work i n j u r y and i t s s e q u e l a e , c l a i m a n t 
w o u l d n o t be depressed because she c o u l d cope w i t h t h e o t h e r s t r e s s o r s i n her 
l i f e . (Ex. 3 5 ) . Dr. H o l l a n d o p i n e d t h a t t h e 1984 work i n j u r y p r e c i p i t a t e d 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , w h i l e c l a i m a n t ' s p r e e x i s t i n g p s y c h o l o g i c a l 
p r o f i l e and c o n t i n u o u s f i n a n c i a l problems a re p e r p e t u a t i n g f a c t o r s . (Ex. 28-
26) . 

FINDINGS OF ULTIMATE FACT 

The 1984 work i n j u r y and i t s sequelae, i n c l u d i n g c e r v i c a l s u r g e r y , were t h e 
maj o r c o n t r i b u t i n g cause o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

On May 7, 1990, t h e Governor s i g n e d i n t o law Senate B i l l 1197, a comprehen­
s i v e r e v i s i o n o f t h e w o r k e r s ' compensation law. Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2. The h e a r i n g i n t h i s case was convened a f t e r J u l y 1, 1990. T h e r e f o r e , 
t h e " s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , 
t h e m a t t e r s a t i s s u e c o n c e r n i n g c o m p e n s a b i l i t y and an a g g r a v a t i o n c l a i m a r e n o t 
s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e Ac t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . 
See, e.g., 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t p r o ­
duce an ab s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f 
t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 
A c c o r d i n g l y , we a n a l y z e t h o s e m a t t e r s under t h e Workers' Compensation A c t as 
amended, e f f e c t i v e J u l y 1, 1990. 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s n o t com­
pe n s a b l e because she f a i l e d t o e s t a b l i s h t h a t her 1984 compensable l e f t s h o u l d e r 
and c e r v i c a l i n j u r y was t h e major c o n t r i b u t i n g cause o f t h e p s y c h o l o g i c a l c o n d i ­
t i o n . We r e v e r s e . 

C l a i m a n t seeks compensation f o r a p s y c h o l o g i c a l c o n d i t i o n she a l l e g e s arose 
f r o m a 1984 compensable i n j u r y and i t s sequelae, i n c l u d i n g compensable c e r v i c a l 
s u r g e r y p e r f o r m e d i n 1989. Because c l a i m a n t a l l e g e s t h e c o n d i t i o n i s a "conse­
quence" o f c o n d i t i o n s p r e v i o u s l y deemed compensable, t h e p s y c h o l o g i c a l c o n d i t i o n 
i s a " s e c o n d a r i l y c o n s e q u e n t i a l c o n d i t i o n , " and c l a i m a n t must show t h a t t h e com­
p e n s a b l e i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n . 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ; J u l i e K. Gasperino, 43 Van N a t t a 1151 ( 1 9 9 1 ) . The i s s u e 
o f w h ether c l a i m a n t ' s compensable c o n d i t i o n s a r e t h e major c o n t r i b u t i n g cause o f 
c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n i s a complex m e d i c a l q u e s t i o n . Thus, 
a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h e i s s u e l a r g e l y 
t u r n s on an a n a l y s i s o f t h e m e d i c a l evidence. U r i s v. Compensation Department, 



B a r b a r a A. W i l l i a m s , 44 Van N a t t a 423 (1992) 

247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 
(1985) . 

425 

C l a i m a n t r e l i e s on t h e o p i n i o n o f her t r e a t i n g p s y c h i a t r i s t , Dr. Hayes, who 
c o n c l u d e d t h a t " p a i n , d i m i n i s h e d f u n c t i o n , i n a b i l i t y t o be employed and a d i m i n ­
i s h e d sense o f s e l f - w o r t h are t h e major c o n t r i b u t i n g f a c t o r s i n r e l a t i o n t o her 
d e p r e s s i o n . " (Ex. 3 3 ) . I n a l e t t e r d a t e d December 5, 1990, Dr. Hayes f u r t h e r 
e x p l a i n e d t h a t c l a i m a n t ' s d e p r e s s i o n " i s d i r e c t l y r e l a t e d t o t h e p a i n she i d e n ­
t i f i e s , her s t a t e d l o s s o f f u n c t i o n i n her r o l e o f w i f e , homemaker, and her 
a b i l i t y t o be employed." F i n a l l y , Dr. Hayes s t a t e d : " I t i s my o p i n i o n t h a t i f 
she d i d n o t have t h e i n j u r y and i t s l i m i t a t i o n s she c o u l d cope w i t h t h e o t h e r 
s t r e s s o r s and n o t be depressed." (Ex. 35) (emphasis added). 

SAIF p o i n t s o u t t h a t Dr. Hayes a l s o s t a t e d i n h i s December 5, 1990, l e t t e r 
(Ex. 35) t h a t t h e 1984 i n j u r y c o n t r i b u t e d o n l y " m a t e r i a l l y " t o c l a i m a n t ' s de­
p r e s s i o n . SAIF a l s o argues t h a t Dr. Hayes " c o u l d n o t say" t h a t t h e 1984 i n j u r y 
was t h e m a j o r c o n t r i b u t i n g cause o f t h e p s y c h o l o g i c a l c o n d i t i o n . A t i s s u e are 
Dr. Hayes' o p i n i o n s , o f f e r e d i n response t o c l a i m a n t ' s a t t o r n e y ' s r e q u e s t . 

Reading Dr. Hayes' two l e t t e r o p i n i o n s t o g e t h e r , we f i n d t h a t Dr. Hayes r e ­
sponds a f f i r m a t i v e l y t o t h e q u e s t i o n o f whether t h e i n j u r y and i t s sequelae are 
more s i g n i f i c a n t t h a n o t h e r s t r e s s o r s . Based on Dr. Hayes' o p i n i o n , we conclude 
t h a t c l a i m a n t w o u ld n o t s u f f e r from her p s y c h o l o g i c a l c o n d i t i o n i f i t were not 
f o r her compensable s h o u l d e r , arm and c e r v i c a l c o n d i t i o n s . 

C l a i m a n t sought p s y c h o l o g i c a l t r e a t m e n t from Dr. Hayes t o h e l p her cope 
w i t h c h r o n i c p a i n f o l l o w i n g t h e compensable c e r v i c a l s u r g e r y i n 1989. (See, 
e.g. , Exs. 12A, 17, 21-1, Tr. 11-12). There i s no e v i d e n c e t h a t c l a i m a n t has 
had any p r e v i o u s p s y c h o l o g i c a l t r e a t m e n t , a l t h o u g h t h e r e i s e v i d e n c e t h a t c l a i m ­
a n t made a s u i c i d e a t t e m p t a t age 17 and t o o k a n t i d e p r e s s a n t m e d i c a t i o n a t one 
t i m e . (Ex. 22-1, Ex. 28-14). The Referee found, and we agree, t h a t c l a i m a n t 
has c h r o n i c p a i n t h a t l i m i t s r e p e t i t i v e use o f her neck and l e f t s h o u l d e r and 
arm, and t h a t c l a i m a n t i s u nable t o p e r f o r m c l e r i c a l / c o m p u t e r j o b s , f o r w h i c h 
she has t r a i n i n g , due t o s t r i c t l i m i t a t i o n s on use o f her neck and l e f t s h o u l d e r 
and arm. 

Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t a l l o f t h e f a c t o r s Dr. Hayes i d e n ­
t i f i e d as " t h e m a j or c o n t r i b u t i n g " cause o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
( p a i n , d i m i n i s h e d f u n c t i o n , i n a b i l i t y t o be employed, d i m i n i s h e d sense o f s e l f -
w o r t h ) (Ex. 3 3 ) , d i r e c t l y r e l a t e t o t h e e f f e c t s o f t h e 1984 compensable i n j u r y , 
i n c l u d i n g t h e 1989 c e r v i c a l s u r g e r y . We f u r t h e r f i n d t h a t i t i s Dr. Hayes' 
o p i n i o n t h a t b u t f o r t h e 1984 i n j u r y and i t s sequelae, c l a i m a n t would n o t be de­
p r e s s e d . A c c o r d i n g l y , a l t h o u g h Dr. Hayes r e f u s e d t o respond i n a "yes o r no" 
f a s h i o n t o t h e complex q u e s t i o n o f whether t h e compensable i n j u r y and i t s 
s e q u e l a e were more s i g n i f i c a n t t h a n o t h e r f a c t o r s , we c o n c l u d e t h a t Dr. Hayes' 
o p i n i o n s , when r e a d t o g e t h e r , e s t a b l i s h t h a t t h e compensable s h o u l d e r and neck 
c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l 
c o n d i t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we note t h a t no i n c a n t a t i o n o f "magic 
words" o r s t a t u t o r y language i s r e q u i r e d . L i b e r t y Northwest I n s . Corp. v. 
Cross, 109 Or App 109 ( 1 9 9 1 ) ; McClendon v. Nabisco Brands, I n c . , 77 Or App 412, 
417 ( 1 9 8 6 ) . 

SAIF argues t h a t we s h o u l d r e l y on t h e o p i n i o n o f Dr. H o l l a n d , a p s y c h i a ­
t r i s t who p e r f o r m e d an independent m e d i c a l e x a m i n a t i o n . However, we t e n d t o 
g i v e g r e a t e r w e i g h t t o t h e o p i n i o n s o f c l a i m a n t ' s t r e a t i n g d o c t o r , absent p e r ­
s u a s i v e reasons n o t t o do so. Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . We 
f i n d no p e r s u a s i v e reasons not t o do so i n t h i s case. 
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Moreover, we f i n d t h a t Dr. H o l l a n d ' s o p i n i o n does n o t c o n f l i c t w i t h t h e 
o p i n i o n o f Dr. Hayes. Dr. H o l l a n d ' s d i a g n o s i s i s s i m i l a r t o Dr. Hayes' d i a g n o ­
s i s o f d e p r e s s i o n , and Dr. H o l l a n d h i m s e l f found no s i g n i f i c a n t c o n f l i c t between 
Dr. Hayes' e v a l u a t i o n o f c l a i m a n t and h i s own. (Ex. 3 7 ) . Dr. H o l l a n d b e l i e v e s 
t h e r e i s an i n d i r e c t r e l a t i o n s h i p between c l a i m a n t ' s compensable i n j u r y and her 
p s y c h o l o g i c a l c o n d i t i o n . (Ex. 28-27). He a l s o s t a t e s t h a t t h e r e i s no d i r e c t 
c a u s a l r e l a t i o n s h i p between t h e compensable i n j u r y and p s y c h o l o g i c a l c o n d i t i o n 
(Ex. 32; see a l s o Ex. 2 7 ) , b u t t h i s o p i n i o n i s n o t p e r t i n e n t t o e s t a b l i s h i n g 
c o m p e n s a b i l i t y o f a s e c o n d a r i l y c o n s e q u e n t i a l c o n d i t i o n . J u l i e K. G a s p e r i n o , 
s u p r a . 

A l t h o u g h Dr. H o l l a n d s t a t e s t h a t t h e compensable 1984 i n j u r y was n o t t h e 
major c o n t r i b u t i n g cause o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n (Ex. 3 2 ) , we l o o k 
t o h i s e x p l a n a t i o n o f t h i s c o n c l u s i o n . Dr. H o l l a n d e x p l a i n s t h a t t h e r e a r e p r e ­
d i s p o s i n g , p r e c i p i t a t i n g , and p e r p e t u a t i n g f a c t o r s t o c l a i m a n t ' s c o n d i t i o n , 
w h i c h he d i a g n o s e d as somatoform p a i n d i s o r d e r and d y s t h y m i a , secondary t o t h e 
p a i n d i s o r d e r . Dr. H o l l a n d found t h a t t h e p r e c i p i t a t i n g f a c t o r was c l a i m a n t ' s 
compensable i n j u r y i n 1984, and t h a t her compensable s u r g e r y c o n t r i b u t e d t o t h e 
p a i n d i s o r d e r . (Ex. 28-26). A c c o r d i n g l y , we conclude t h a t Dr. H o l l a n d ' s o p i n ­
i o n does n o t c o n f l i c t w i t h our c o n c l u s i o n t h a t c l a i m a n t ' s compensable i n j u r y and 
i t s s e quelae a r e t h e major c o n t r i b u t i n g cause o f her p s y c h o l o g i c a l c o n d i t i o n . 

A g g r a v a t i o n 

SAIF's o n l y b a s i s f o r d e n y i n g t h e c l a i m i s t h a t t h e 1984 i n j u r y was n o t t h e 
major c o n t r i b u t i n g cause o f t h e p s y c h o l o g i c a l c o n d i t i o n . (Ex. 3 1 ) . I n l i g h t o f 
ou r d e c i s i o n above, t h e b a s i s f o r SAIF's o b j e c t i o n has been r e s o l v e d . I n any 
e v e n t , Dr. Hayes concl u d e d t h a t c l a i m a n t i s unable t o work as a r e s u l t o f her 
p s y c h o l o g i c a l c o n d i t i o n . (Ex. 2 2 - 3 ) . Inasmuch as we have fou n d c l a i m a n t ' s psy­
c h o l o g i c a l c o n d i t i o n t o be compensable, i t f o l l o w s t h a t c l a i m a n t ' s compensable 
i n j u r y has worsened s i n c e t h e l a s t award o r arrangement o f compensation. ORS 
6 5 6 . 2 7 3 ( 1 ) . A c c o r d i n g l y , we a l s o s e t a s i d e SAIF's d e n i a l o f t h e a g g r a v a t i o n 
c l a i m . 

A t t o r n e y Fee 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r her c o u n s e l ' s s e r v i c e s 
a t h e a r i n g and on r e v i e w c o n c e r n i n g t h i s m a t t e r . ORS 6 5 6 . 3 8 6 ( 1 ) . A f t e r c o n s i d ­
e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, 
we f i n d t h a t $3,000 i s a r e a s o n a b l e f e e , t o be p a i d by t h e SAIF C o r p o r a t i o n . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s b r i e f ) , t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e r i s k t h a t c l a i m a n t ' s 
a t t o r n e y may go uncompensated. 

ORDER 

The Ref e r e e ' s o r d e r d a t e d A p r i l 8, 1991, as amended A p r i l 19, 1991, i s r e ­
v e r s e d i n p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e , and t h e c l a i m i s 
remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and 
on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $3,000, 
p a y a b l e by SAIF. The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
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C l a i m a n t r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r w h i c h : (1) u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s a n k l e 
c o n d i t i o n ; (2) found c l a i m a n t was n o t e n t i t l e d t o i n t e r i m compensation; and (3) 
d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r t h e employer's 
a l l e g e d l y u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. On r e v i e w , 
t h e i s s u e s a r e a g g r a v a t i o n , i n t e r i m compensation and p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990 and a h e a r i n g was 
convened a f t e r J u l y 1, 1990, h i s c l a i m i s p r o p e r l y a n a l y z e d under t h e 1990 r e v i ­
s i o n s t o t h e Workers' Compensation A c t . See I d a M. Walker, 43 Van N a t t a 1402 
(1991) . 

A g g r a v a t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h a compensable 
a g g r a v a t i o n o f h i s l e f t a n k l e . We agree. 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must show a wors­
ened c o n d i t i o n r e s u l t i n g from t h e o r i g i n a l i n j u r y s i n c e t h e l a s t arrangement o f 
compensation. ORS 656.273(1). To prove a worsened c o n d i t i o n , c l a i m a n t must 
show i n c r e a s e d symptoms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n d i m i n ­
i s h e d e a r n i n g c a p a c i t y . Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas, 41 
Van N a t t a 22 (1989) r e v ' d on o t h e r grounds Lucas v. C l a r k , 106 Or App 687 
(1 9 9 1 ) . F u r t h e r , t h e worsened c o n d i t i o n must be e s t a b l i s h e d by m e d i c a l e v i d e n c e 
s u p p o r t e d by o b j e c t i v e f i n d i n g s . ORS 656.273(1) and ( 3 ) . 

Dr. P u z i s s ' c h a r t notes and r e p o r t s e s t a b l i s h t h a t c l a i m a n t ' s a n k l e c o n d i ­
t i o n had worsened f o l l o w i n g t h e March 1990 i n c i d e n t . T h i s w o r s e n i n g i s sup­
p o r t e d by Dr. P u z i s s ' o b j e c t i v e f i n d i n g s o f te n d e r n e s s o f t h e d e l t o i d l i g a m e n t , 
t e n d e r n e s s o f t h e a n t e r i o r t a l o f i b u l a r l i g a m e n t s , t e n d e r n e s s o f t h e f i b u l a 
c a l c a n e a l l i g a m e n t , t e n d e r n e s s o f t h e p o s t e r i o r t a l o f i b u l a r l i g a m e n t and p o s t e ­
r i o r l a t e r a l ecchymosis. F i n a l l y , Dr. Puziss t o o k c l a i m a n t o f f work f o l l o w i n g 
t h e March 1990 i n c i d e n t . A c c o r d i n g l y , we f i n d t h a t c l a i m a n t s u s t a i n e d a worsen­
i n g o f h i s l e f t a n k l e c o n d i t i o n t h a t i s su p p o r t e d by o b j e c t i v e f i n d i n g s and r e ­
s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . Consequently, c l a i m a n t has e s t a b l i s h e d a 
worsened c o n d i t i o n . 

Inasmuch as t h e March 1990 i n c i d e n t , which d i d n o t occ u r i n t h e co u r s e and 
scope o f h i s employment, c o n t r i b u t e d t o h i s worsened c o n d i t i o n , he must a l s o 
p r o v e l e g a l c a u s a t i o n . 

G e n e r a l l y , a compensable worsening i s e s t a b l i s h e d by p r o o f t h a t t h e compen­
s a b l e i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . See 
Robe r t E. Leatherman, 43 Van N a t t a 1677 (1991). However, i f t h e r e i s an o f f -
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work i n j u r y w h i c h i s t h e major c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n , t h e 
w o r s e n i n g i s n o t compensable. ORS 656.273(1); E l i z a b e t h A. Bonar-Hanson, 43 Van 
N a t t a 2578 ( 1 9 9 1 ) . 

The o n l y o p i n i o n r e g a r d i n g c a u s a t i o n o f c l a i m a n t ' s a n k l e c o n d i t i o n i s t h a t 
o f Dr. P u z i s s . Dr. P u z i s s i n i t i a l l y i n d i c a t e d t h a t t h e major c o n t r i b u t i n g cause 
o f c l a i m a n t ' s l e f t a n k l e c o n d i t i o n was t h e March 15, 1990 noncompensable i n c i ­
d e n t , w h i c h o c c u r r e d when c l a i m a n t was e x i t i n g a c a r . 

The h i s t o r y c l a i m a n t i n i t i a l l y r e p o r t e d t o Dr. P u z i s s was t h a t c l a i m a n t ' s 
l e f t knee gave o u t as he was g e t t i n g o u t o f a c a r . He t h e n f e l t a t w i s t o f t h e 
l e f t a n k l e and a pop and had i n s t a n t s w e l l i n g and p a i n . S i x days b e f o r e h e a r ­
i n g , c l a i m a n t changed t h i s h i s t o r y , r e p o r t i n g t h a t h i s l e f t a n k l e , n o t knee, had 
g i v e n o u t r e s u l t i n g i n t h i s i n j u r y . Based on t h i s new h i s t o r y , Dr. P u z i s s r e ­
e v a l u a t e d h i s f o r m e r o p i n i o n and concluded t h a t t h e March 3, 1988 compensable 
i n j u r y was t h e m a j or c o n t r i b u t i n g cause o f c l a i m a n t ' s a n k l e c o n d i t i o n . 

A f t e r r e v i e w i n g t h i s r e c o r d , we agree w i t h t h e Referee's c o n c l u s i o n t h a t 
t h e h i s t o r y as i n i t i a l l y g i v e n t o Dr. Puziss i s l i k e l y t o be more a c c u r a t e . We 
agree t h a t i f t h e h i s t o r y o r i g i n a l l y t a k e n was i n c o r r e c t , t h e r e was a l e n g t h y 
d e l a y i n c o r r e c t i n g i t . We n o t e t h a t even Dr. P u z i s s f e l t t h a t i t was "unusual 
t o have a n o t so s u b t l e change i n t h e s t o r y j u s t b e f o r e a h e a r i n g . " 

Next, c l a i m a n t argues t h a t even i f i t was c l a i m a n t ' s l e f t knee w h i c h gave 
o u t , t h i s i n c i d e n t i s s t i l l compensable because t h e l e f t knee i s p a r t o f t h i s 
c l a i m . C l a i m a n t p o i n t s t o m e d i c a l r e c o r d s a f t e r c l a i m a n t ' s sympathectomy 
s u r g e r y w h i c h i n d i c a t e t h a t a f t e r t h e s u r g e r y c l a i m a n t had problems w i t h h i s 
l e f t l e g , w h i c h i n c l u d e d g i v i n g way o f t h e l e f t knee and a n k l e . However, Dr. 
P u z i s s i n d i c a t e s t h a t a f t e r t h e problems w i t h t h e l e f t knee w h i c h were r e l a t e d 
t o t h e sympathectomy, c l a i m a n t had n o t r e p o r t e d problems w i t h t h e l e f t knee 
s i n c e about June o f 1989. (Ex. 69-25). There i s no m e d i c a l o p i n i o n w h i c h i n d i ­
c a t e s t h a t a g i v e way o f t h e knee on March 15, 1990 i s r e l a t e d t o c l a i m a n t ' s 
compensable March 3, 1988 a n k l e i n j u r y . 

Under t h e s e c i r c u m s t a n c e s , we accept Dr. P u z i s s ' i n i t i a l o p i n i o n , based on 
t h e h i s t o r y t h a t c l a i m a n t ' s knee gave way l e a d i n g t o t h e a n k l e i n j u r y , t h a t t h e 
March 15, 1990 i n c i d e n t i s t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s worsened 
c o n d i t i o n . A c c o r d i n g l y , c l a i m a n t ' s worsened l e f t a n k l e c o n d i t i o n i s n o t com­
p e n s a b l e . 

C l a i m a n t a s s e r t s t h a t t h e employer's d e n i a l a l s o d e n i e d t h a t c l a i m a n t ' s 
c u r r e n t c o n d i t i o n and need f o r t r e a t m e n t and d i s a b i l i t y was r e l a t e d t o c l a i m ­
a n t ' s compensable March 3, 1988 i n j u r y . 

Inasmuch as we have concluded t h a t t h e March 1990 i n c i d e n t was t h e m a j or 
c o n t r i b u t i n g cause o f c l a i m a n t ' s worsened l e f t a n k l e c o n d i t i o n , i t f o l l o w s t h a t 
he i s n o t e n t i t l e d t o m e d i c a l s e r v i c e s f o r t h e worsened c o n d i t i o n . See 
E l i z a b e t h A. Bonar-Hanson, supra. 

However, when c l a i m a n t ' s worsened c o n d i t i o n r e s o l v e s , i f t h e compensable 
i n j u r y r e mains a m a t e r i a l c o n t r i b u t i n g cause o f h i s u n d e r l y i n g a n k l e c o n d i t i o n , 
t h i s c o n d i t i o n w o u l d remain compensable. Moreover, c l a i m a n t may be e n t i t l e d t o 
c o n t i n u i n g m e d i c a l s e r v i c e s p r o v i d e d t h a t such s e r v i c e s a r e r e l a t e d t o t h e com­
p e n s a b l e c o n d i t i o n r a t h e r t h a n t h e noncompensable worsened c o n d i t i o n . 

I n t e r i m Compensation 

The R e f e r e e fo u n d c l a i m a n t was n o t e n t i t l e d t o i n t e r i m compensation because 
t h e r e was no e v i d e n c e t h a t i n t e r i m compensation was n o t i n f a c t p a i d . On 



Tony M. Zunig a , 44 Van N a t t a 427 (1992) 429 

r e v i e w , c l a i m a n t p o i n t s o u t t h a t t h e employer s t i p u l a t e d t h a t no i n t e r i m compen­
s a t i o n had been p a i d . We t h e r e f o r e address c l a i m a n t ' s e n t i t l e m e n t t o t h o s e 
b e n e f i t s . 

E n t i t l e m e n t t o i n t e r i m compensation i n t h e form o f t e m p o r a r y t o t a l d i s a b i l ­
i t y depends on whether, b e f o r e d e n i a l o f an a g g r a v a t i o n c l a i m , t h e r e was "a med­
i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g from a compensable w o r s e n i n g sup­
p o r t e d by o b j e c t i v e f i n d i n g s . " ORS 656.273(6). I n D o r i s A. Pace, 43 Van N a t t a 
2526 ( 1 9 9 1 ) , we c o n s t r u e d t h a t language as r e q u i r i n g n o t i c e o r knowledge o f an 
i n a b i l i t y t o work as documented i n a me d i c a l r e p o r t t h a t c o n s t i t u t e s p r i m a f a c i e 
e v i d e n c e o f a compensable wo r s e n i n g . 

Here, Dr. P u z i s s ' r e p o r t s do not c o n s t i t u t e m e d i c a l v e r i f i c a t i o n o f an i n ­
a b i l i t y t o work due t o a compensable worsening. Dr. P u z i s s ' r e p o r t s e s t a b l i s h 
t h a t c l a i m a n t was una b l e t o work due t o a worsened c o n d i t i o n and h i s March 19, 
1990 r e p o r t c o n t a i n s a r e c i t a t i o n o f o b j e c t i v e f i n d i n g s . However, Dr. P u z i s s ' 
r e p o r t s do n o t address whether t h e worsened a n k l e c o n d i t i o n i s more t h a n a wax­
i n g and waning o f symptoms con t e m p l a t e d by t h e l a s t award o f compensation. See 
ORS 6 5 6 . 2 7 3 ( 8 ) ; Theresa L. Loomas, 44 Van N a t t a 231 ( 1 9 9 2 ) . A c c o r d i n g l y , be­
cause Dr. P u z i s s ' r e p o r t s were not prima f a c i e e v i d e n c e o f a compensable worsen­
i n g , c l a i m a n t was n o t e n t i t l e d t o i n t e r i m compensation b e n e f i t s . 

Inasmuch as t h e employer was not o b l i g a t e d t o pay i n t e r i m compensation, i t 
f o l l o w s t h a t p e n a l t i e s and a t t o r n e y fees are n o t w a r r a n t e d f o r t h e employer's 
f a i l u r e t o pay i n t e r i m compensation. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 24, 1991 i s a f f i r m e d . 

March 1 1 , 1992 C i t e as 44 Van N a t t a 429 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
FRED A. BILLINGS, JR., Claimant 

WCB Case No. 90-22127 
ORDER ON REVIEW 

C. David H a l l , Claimant A t t o r n e y 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members K i n s l e y and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t u p h e l d t h e i n s u r e r ' s 
December 12, 1990 d e n i a l o f h i s i n j u r y o r o c c u p a t i o n a l d i s e a s e c l a i m f o r a low 
back c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee, w i t h t h e f o l l o w i n g m o d i f i c a ­
t i o n and s u p p l e m e n t a t i o n . 

The R e f e r e e s t a t e d t h a t i t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t h i s 
December 1989 work i n j u r y o r work exposure was t h e major c o n t r i b u t i n g cause o f 
h i s c u r r e n t low back c o n d i t i o n , c i t i n g ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) 1 and 6 5 6 . 8 0 2 ( 1 ) ( c ) . 
On r e v i e w , c l a i m a n t contends t h a t h i s c l a i m i s f o r a new low back i n j u r y o n l y . 
We d i s a g r e e w i t h c l a i m a n t ' s c h a r a c t e r i z a t i o n o f t h e c l a i m . 

1 I n t h i s r e g a r d , we not e t h a t t h e s t a n d a r d o f p r o o f f o r an i n i t i a l o r "new" 
i n j u r y i s m a t e r i a l c o n t r i b u t i n g cause. See Mark N. Wi e d l e , 43 Van N a t t a 855 
(1991) . 
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C l a i m a n t s t a t e d t h a t he d i d n o t seek t r e a t m e n t f o r h i s back between 1988 
and May 1990, because he t h o u g h t such t r e a t m e n t would n o t be co v e r e d under h i s 
1983 back i n j u r y c l a i m . He a l s o s t a t e d t h a t he would have sought t r e a t m e n t d u r ­
i n g t h a t t i m e , had he known i t was a v a i l a b l e under t h e p r i o r c l a i m . These 
s t a t e m e n t s suggest t o us, as t h e y d i d t o t h e Referee, t h a t c l a i m a n t ' s c u r r e n t 
back problems may be c o n t i n u i n g , r a t h e r t h a n new. Moreover, a l t h o u g h c l a i m a n t 
i d e n t i f i e s December 1989 as h i s "date o f i n j u r y , " he d i d n o t seek t r e a t m e n t un­
t i l May 1990. C o n s i d e r i n g c l a i m a n t ' s i n c o n s i s t e n t r e p o r t i n g c o n c e r n i n g h i s 
symptoms and h i s d e l a y i n s e e k i n g t r e a t m e n t f o l l o w i n g t h e c l a i m e d December 1989 
o n s e t , we a r e n o t persuaded t h a t h i s r e c e n t back problems were sudden i n o n s e t . 
C o n s i d e r i n g t h e s e c i r c u m s t a n c e s , we agree w i t h t h e Referee's d e t e r m i n a t i o n t h a t 
t h e p r e s e n t c l a i m i s p r o p e r l y a n a l y z e d as a dis e a s e r a t h e r t h a n as an i n j u r y . 
See V a l t i n s o n v. SAIF, 56 Or App 184, 187 (19 8 2 ) ; O'Neal v. S i s t e r s o f P r o v i ­
dence , 22 Or App 9, 16 (1 9 7 5 ) . A c c o r d i n g l y , t o c a r r y h i s b u r d e n , c l a i m a n t must 
e s t a b l i s h t h a t h i s work exposure w i t h t h e i n s u r e d was t h e major c o n t r i b u t i n g 
cause o f h i s r e c e n t need f o r t r e a t m e n t f o r a low back c o n d i t i o n . ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) . 

The o n l y m e d i c a l e v i d e n c e which a r g u a b l y s u p p o r t s c l a i m a n t ' s c u r r e n t c l a i m 
i s t h e December 1990 o p i n i o n o f Douglas B a l d , M.D., and James Watson, M.D., o f 
Western M e d i c a l C o n s u l t a n t s . However, due t o c l a i m a n t ' s i n c o n s i s t e n t r e p o r t i n g , 
we a r e u n a b l e t o d e t e r m i n e whether t h e s e d o c t o r s had an a c c u r a t e h i s t o r y . 
T h e r e f o r e , we do n o t f i n d t h e i r o p i n i o n r e g a r d i n g c a u s a t i o n t o be p e r s u a s i v e . 
See Somers v. SAIF, 77 Or App 259 (19 8 6 ) . While c l a i m a n t ' s problems i n t h e 
e a r l y y e a r s a f t e r h i s 1983 i n j u r y were more i n t h e mid t h a n low back a r e a , he 
d i d have low back c o m p l a i n t s , which were accepted as p a r t o f t h e 1983 c l a i m by 
s t i p u l a t i o n i n 1988. I n t h e absence o f p e r s u a s i v e e x p e r t e v i d e n c e s u p p o r t i n g 
t h e c l a i m , we c o n c l u d e , as d i d t h e Referee, t h a t c l a i m a n t has n o t c a r r i e d h i s 
burden. 

Assuming arguendo, t h a t t h e c l a i m i s f o r an i n j u r y , r a t h e r t h a n an occupa­
t i o n a l d i s e a s e , i t would be c l a i m a n t ' s burden t o show, by a preponderance o f t h e 
e v i d e n c e , t h a t as a r e s u l t o f a s p e c i f i c w o r k - r e l a t e d e v e n t , he became d i s a b l e d 
o r r e q u i r e d t r e a t m e n t . On t h i s r e c o r d , we cannot c o n c l u d e t h a t i t i s more 
l i k e l y t h a n n o t t h a t a s p e c i f i c i n j u r y o c c u r r e d i n December 1989 w h i c h was a 
m a t e r i a l cause o f c l a i m a n t s e e k i n g t r e a t m e n t o r b e i n g d i s a b l e d 6 months l a t e r . 

T h e r e f o r e , whether t h e c l a i m i s analy z e d as one f o r an i n j u r y o r f o r an 
o c c u p a t i o n a l d i s e a s e , we conclude t h a t t h e d e n i a l was c o r r e c t and s h o u l d s t a n d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 2, 1991 i s a f f i r m e d . 

March 1 1 , 1992 C i t e as 44 Van N a t t a 430 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ANTHONY M. SABBATO, Claimant 

WCB Case No. 90-09151 
ORDER ON RECONSIDERATION 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our F e b r u a r y 13, 1992 
Order on Review t h a t u p h e l d t h e i n s u r e r ' s d e n i a l t o t h e e x t e n t t h a t i t d e n i e d 
c l a i m a n t ' s c u r r e n t r e s u l t a n t l u n g c o n d i t i o n . S p e c i f i c a l l y , c l a i m a n t contends 
t h a t t h e o n l y i s s u e b e f o r e t h e Referee and t h e Board was whether o r n o t c l a i m a n t 
had s u s t a i n e d a compensable i n j u r y o r o c c u p a t i o n a l d i s e a s e and n o t whether 



Anthony M. Sabbato, 44 Van Natta 430 (1992) 431 

c l a i m a n t ' s compensable c o n d i t i o n was the major c o n t r i b u t i n g cause of a r e s u l t a n t 
c o n d i t i o n pursuant to ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . We d i s a g r e e . 

The i n s u r e r ' s A p r i l 24, 1990 d e n i a l s t a t e d t h a t c l a i m a n t ' s c u r r e n t condi­
t i o n was denied as " [ i J n s u f f i c i e n t evidence e x i s t s to j u s t i f y a c o n t e n t i o n t h a t 
your c o n d i t i o n i s the r e s u l t e i t h e r of an i n j u r y or a d i s e a s e p r e c i p i t a t e d by 
your o c c u p a t i o n a l exposure at (the employer's)." At hearing, claimant s t a t e d 
t h a t whether or not the i s s u e was viewed as compensability, "what's r e a l l y at 
i s s u e i s the d e n i a l t h a t ' s marked as E x h i b i t 24. That's the d e n i a l of A p r i l 
24." 

On d i r e c t examination, claimant t e s t i f i e d regarding h i s p r e e x i s t i n g lung 
c o n d i t i o n and p r i o r medications and treatment. (Tr. 5 ) . A d d i t i o n a l l y , the i n ­
s u r e r a l s o questioned a w i t n e s s about claimant's p r e e x i s t i n g c o n d i t i o n . ( T r . 
12). F i n a l l y , on review, the i n s u r e r contended t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) was 
a p p l i c a b l e . 

Under the circumstances, we agree with claimant t h a t , because the d e n i a l 
was i s s u e d p r i o r to the 1990 amendments, i t d i d not t r e a t the i s s u e of h i s r e ­
s u l t a n t c o n d i t i o n s e p a r a t e l y . However, we conclude, a f t e r r e v i e w i n g the argu­
ments of c o u n s e l , t h a t the i s s u e was r a i s e d and l i t i g a t e d by the p a r t i e s pur­
suant to ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . See Thomas Porter, 43 Van Natta 2599 (1991). 

Accordingly, we continue to conclude t h a t , although claimant e s t a b l i s h e d 
c o m p e n s a b i l i t y of h i s December 6, 1989 i n j u r y , he has f a i l e d to prove t h a t the 
i n j u r y i s the major c o n t r i b u t i n g cause of the r e s u l t a n t d i s a b i l i t y or need f o r 
medical treatment. 

A c c o r d i n g l y , our February 13, 1992 order i s withdrawn. On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere to and r e p u b l i s h our February 13, 1992 order 
e f f e c t i v e t h i s date. The p a r t i e s ' r i g h t s of appeal s h a l l run from the date of 
t h i s order. 

I T I S SO ORDERED. 

March 11, 1992 C i t e as 44 Van Natta 431 (1992) 

I n the Matter of the Compensation of 
WILLIAM C. SCHNEIDER, Claimant 

WCB Case No. 90-17690 
ORDER ON REVIEW 

P h i l i p H. Garrow, Claimant Attorney 
Roberts, et a l . , Defense Attorneys 

Reviewed by Board Members Tenenbaum and Gunn. 

Claimant r e q u e s t s review of those portions of Referee Spangler's order 
which: (1) upheld t h a t p o r t i o n of the s e l f - i n s u r e d employer's d e n i a l which 
denied c l a i m a n t ' s c u r r e n t r i g h t knee condition and need f o r medical treatment 
( t o t a l knee replacement); and (2) d e c l i n e d to award p e n a l t i e s or a s s o c i a t e d fees 
f o r an a l l e g e d l y unreasonable d e n i a l . On review, the i s s u e i s c o m p e n s a b i l i t y of 
c l a i m a n t ' s c u r r e n t r i g h t knee c o n d i t i o n and p e n a l t i e s and f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt the Referee's "Finding of F a c t " . 
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ULTIMATE FINDINGS OF FACT 

We adopt t h e Referee's " U l t i m a t e F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g ex­
c e p t i o n and s u p p l e m e n t a t i o n . 

The November 1988 r i g h t knee i n j u r y was a m a t e r i a l f a c t o r i n c l a i m a n t ' s i n ­
c r e a s e d symptoms o f h i s p r e e x i s t i n g a n t e r i o r c r u c i a t e l i g a m e n t c o n d i t i o n . 

The m a j or c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t r i g h t knee c o n d i t i o n and 
need f o r t r e a t m e n t i s c o n d i t i o n s which p r e e x i s t e d h i s compensable 1988 r i g h t 
knee t o r n m e n i s c i i n j u r y . 

OPINION AND CONCLUSIONS 

C o m p e n s a b i l i t y o f C u r r e n t C o n d i t i o n 

We adopt t h e Referees c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e c o m p e n s i b i l -
i t y o f c l a i m a n t ' s c u r r e n t r i g h t knee c o n d i t i o n . See Bahman M. N a z a r i , 43 Van 
N a t t a 2368 ( 1 9 9 1 ) . 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g s w i t h t h e f o l l o w i n g sup­
p l e m e n t a t i o n . 

C l a i m a n t contends t h a t t h e back-up d e n i a l was i m p e r m i s s i b l e because t h e 
c a r r i e r was aware o f c l a i m a n t ' s p r e v i o u s r i g h t knee i n j u r i e s p r i o r t o a c c e p t i n g 
t h e November 1988 c l a i m . To t h e c o n t r a r y , t h e r e c o r d e s t a b l i s h e s t h a t t h e 801 
form w h i c h was s u b m i t t e d t o t h e c a r r i e r was not f i l l e d o u t by c l a i m a n t , i n d i ­
c a t e d no p r i o r knee i n j u r i e s , and r e f e r r e d t o t h e i n j u r y as a s t r a i n . A f t e r 
t h a t p o i n t , and p r i o r t o issuance o f t h e c a r r i e r ' s d e n i a l , i t became ap p a r e n t 
t h a t c l a i m a n t had v e r y s i g n i f i c a n t p r i o r knee i n j u r i e s and t h a t t h e i n s t a n t i n ­
j u r y had n o t been a s t r a i n . T h i s i n f o r m a t i o n and i t s s i g n i f i c a n c e was r e v e a l e d 
p r i o r t o t h e d e n i a l . The c a r r i e r a p p r o p r i a t e l y r e l i e d upon ORS 656.262(6) i n 
i s s u i n g i t s d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 16, 1991 i s a f f i r m e d . 

March 1 1 , 1992 C i t e as 44 Van N a t t a 432 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LINDA D. THOMAS, Claimant 
WCB Case No. 90-14356 
AMENDED ORDER ON REVIEW 

Coons, e t a l . , C l aimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

I t has come t o t h e Board's a t t e n t i o n t h a t t h e Februa r y 12, 1992 Order on 
Review i n t h i s m a t t e r may cause c o n f u s i o n r e g a r d i n g t h e d a t e o f c l a i m a n t ' s l a s t 
award o r arrangement o f compensation f o r purposes o f p r o v i n g a compensable 
a g g r a v a t i o n c l a i m . We i s s u e t h i s o r d e r t o c l a r i f y t h a t d a t e . 

We d e c l i n e t o accep t t h e Referee's f i n d i n g o f f a c t t h a t c l a i m a n t ' s l a s t 
award o r arrangement o f compensation was a D e t e r m i n a t i o n Order d a t e d June 26, 
1990. I n d e e d , no D e t e r m i n a t i o n Order i s s u e d on t h a t d a t e . R a t h e r , t h a t was t h e 
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d a t e o f i s s u a n c e o f t h e p r i o r Referee's O p i n i o n and Order, w h i c h awarded c l a i m ­
a n t 5 p e r c e n t unscheduled permanent d i s a b i l i t y . 

I n any e v e n t , we adhere t o our c o n c l u s i o n t h a t c l a i m a n t must p r o v e a wors­
e n i n g s i n c e t h e d a t e o f t h e f i n a l o p p o r t u n i t y t o p r e s e n t e v i d e n c e . Joseph 
K l i n s k v , 35 Van N a t t a 332, a f f ' d mem., 66 Or App 193 (19 8 3 ) . Here, t h a t d a t e 
was t h e May 3 1 , 1990 h e a r i n g which c u l m i n a t e d i n t h e June 26, 1990 O p i n i o n and 
Order. 

A c c o r d i n g l y , we w i t h d r a w our February 12, 1992 o r d e r . As amended h e r e i n , 
we adhere t o and r e p u b l i s h our February 12, 1992 o r d e r i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e dat e o f t h i s o r d e r . 

I T IS SO ORDERED. 

March 12, 1992 C i t e as 44 Van N a t t a 433 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
STEVEN V. BISCHOF, Claimant 

WCB Case No. 90-10882 
ORDER ON RECONSIDERATION 

S e l l e r s & Jacobs, Claimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our February 14, 1992 Order on Review. 
I n t h a t o r d e r we conclud e d t h a t we l a c k e d j u r i s d i c t i o n t o address whether c l a i m ­
a n t ' s a c c e p t e d n o n d i s a b l i n g i n j u r y had become d i s a b l i n g and v a c a t e d t h e Ref­
e r e e ' s o r d e r . The s e l f - i n s u r e d employer responded t o c l a i m a n t ' s r e q u e s t f o r r e ­
c o n s i d e r a t i o n . On Februa r y 27, 1992, we w i t h d r e w o ur o r d e r t o a l l o w s u f f i c i e n t 
t i m e t o c o n s i d e r t h e m o t i o n . A f t e r f u r t h e r c o n s i d e r a t i o n o f t h e m a t t e r , we 
i s s u e t h e f o l l o w i n g o r d e r . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law i n e f f e c t b e f o r e t h e 
1990 amendments. See Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , SB 1197. We a p p l y t h e 
law i n e f f e c t a f t e r t h e amendments f o r t h e f o l l o w i n g reasons. 

C l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990. T h e r e f o r e , t h e l i t i g a t i o n 
" s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i t i o n , t h e 
m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l 
a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n o f t h e 1990 
amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e 
purposes and p o l i c i e s o f t h e w o r k e r s ' compensation law. I d a M. Walker, 43 Van 
N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , we analy z e t h i s m a t t e r under t h e Workers' Com­
p e n s a t i o n A c t as amended, e f f e c t i v e J u l y 1, 1990. 

Temporary D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c l a i m became d i s a b l i n g by d e f i n i t i o n 
p u r s u a n t t o f o r m e r ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) , renumbered as ORS 6 5 6 . 0 0 5 ( 7 ) ( c ) , when h i s 
t r e a t i n g p h y s i c i a n t o o k him o f f work f o r two weeks. The employer argues t h a t i t 
p a i d t i m e l o s s f r o m March 2, 1990 t h r o u g h March 15, 1990 and c l a i m a n t i s n o t en­
t i t l e d t o t e m p o r a r y d i s a b i l i t y beyond t h a t d a t e . 
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A t t h e o u t s e t we n o t e t h a t t h e employer contends t h a t t h e R e f e r e e d i d n o t 
have j u r i s d i c t i o n o v e r t h i s m a t t e r on t h e b a s i s t h a t t h e D i r e c t o r must d e t e r m i n e 
w hether a c l a i m s h o u l d be r e c l a s s i f i e d as d i s a b l i n g i n t h e f i r s t i n s t a n c e . 
W h i l e we agree t h a t we do n o t have o r i g i n a l j u r i s d i c t i o n t o d e t e r m i n e whether 
c l a i m a n t ' s c l a i m has become d i s a b l i n g , we do n o t f i n d c l a i m a n t ' s d i s a b l i n g / n o n -
d i s a b l i n g s t a t u s a t i s s u e i n t h e p r e s e n t case. Rather, we f i n d t h a t t h e a c t u a l 
i s s u e p r e s e n t e d here i s c l a i m a n t ' s p r o c e d u r a l e n t i t l e m e n t t o t e m p o r a r y d i s a b i l ­
i t y b e n e f i t s . See ORS 656.268(3). By d e c i d i n g c l a i m a n t ' s p r o c e d u r a l e n t i t l e ­
ment t o t e m p o r a r y d i s a b i l i t y , we do n o t reach t h e d i s a b l i n g / n o n d i s a b l i n g s t a t u s 
i s s u e , w h i c h i s w i t h i n t h e D i r e c t o r ' s j u r i s d i c t i o n , nor t h e s u b s t a n t i v e e n t i t l e ­
ment i s s u e , w h i c h w i l l be d e t e r m i n e d a t c l a i m c l o s u r e . 

On March 2, 1990, c l a i m a n t was r e l e a s e d from work f o r two weeks by h i s 
a t t e n d i n g p h y s i c i a n , Dr. Jackson, M.D. The employer p a i d t e m p o r a r y d i s a b i l i t y 
f r o m March 2 t h r o u g h March 15, 1990. A f t e r an i n v e s t i g a t i o n i n w h i c h t h e em­
p l o y e r d e t e r m i n e d t h a t c l a i m a n t ' s c l a i m had n o t become d i s a b l i n g , i t i s s u e d a 
d e n i a l t o t h a t e f f e c t and u n i l a t e r a l l y stopped p a y i n g t e m p o r a r y d i s a b i l i t y . On 
r e v i e w , t h e employer argues t h a t i t d i d n o t u n i l a t e r a l l y t e r m i n a t e c l a i m a n t ' s 
t e m p o r a r y d i s a b i l i t y b e n e f i t s because i t i s s u e d a d e n i a l t h a t t h e c l a i m was ever 
d i s a b l i n g . We f i n d t h a t t h e issuance o f t h e d e n i a l does n o t make t h e employer's 
t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y b e n e f i t s any l e s s u n i l a t e r a l . 

S i n c e t h e Referee's d e c i s i o n , we d e c i d e d Soledad F l o r e s , 43 Van N a t t a 2504, 
2507 ( 1 9 9 1 ) , i n w h i c h we found t h a t , i f one o f t h e c o n d i t i o n s s e t f o r t h i n 
amended ORS 656.268-*- was met a c a r r i e r c o u l d p r o c e d u r a l l y t e r m i n a t e t e m p o r a r y 
d i s a b i l i t y w i t h o u t t h e c l a i m a n t a l s o b e i n g m e d i c a l l y s t a t i o n a r y . T h e r e a f t e r , 
upon c l a i m c l o s u r e , a c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y 
b e n e f i t s w o u ld be d e t e r m i n e d . Soledad F l o r e s , supra a t 2504. I n a d d i t i o n , a 
c a r r i e r i s e n t i t l e d t o o f f s e t any temporary d i s a b i l i t y b e n e f i t s p a i d i n excess 
of a c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t a g a i n s t permanent d i s a b i l i t y awards. 
Soledad F l o r e s , supra a t 2507. 

The q u e s t i o n here i s whether any c o n d i t i o n p r o v i d e d i n amended ORS 656.268 
f o r u n i l a t e r a l t e r m i n a t i o n o f temporary d i s a b i l i t y b e n e f i t s was met. We con­
c l u d e t h a t none o f t h e c o n d i t i o n s were met; and t h e r e f o r e , t h e employer unlaw­
f u l l y t e r m i n a t e d c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s . 

F i r s t , c l a i m a n t d i d n o t r e t u r n t o r e g u l a r work w i t h t h e employer, nor was 
he r e l e a s e d t o r e t u r n t o r e g u l a r work. C l a i m a n t ' s r e g u l a r work was h i s a t i n ­
j u r y j o b , w h i c h was making r e p a i r s a t t h e " c r y s t a t i o n . " Both c l a i m a n t ' s a t ­
t e n d i n g p h y s i c i a n and t h e company d o c t o r viewed v i d e o s o f c l a i m a n t c h a n g i n g t h e 
o i l i n h i s c a r on March 12 and 13, 1990 and o f a worker p e r f o r m i n g a j o b a t t h e 
" l u b e s t a t i o n . " (Exs. 19, 2 0 ) . On t h e b a s i s o f t h e s e v i d e o s , b o t h p h y s i c i a n s 

Amended ORS 656.268 p r o v i d e s , i n p a r t : 

" ( 3 ) Temporary t o t a l d i s a b i l i t y b e n e f i t s s h a l l c o n t i n u e u n t i l 
w h i c h e v e r o f t h e f o l l o w i n g events f i r s t o c c u r s : 

" ( a ) The worker r e t u r n s t o r e g u l a r o r m o d i f i e d employment; 

" ( b ) The a t t e n d i n g p h y s i c i a n g i v e s t h e worker a w r i t t e n r e l e a s e 
t o r e t u r n t o r e g u l a r employment; or 

" ( c ) The a t t e n d i n g p h y s i c i a n g i v e s t h e worker a w r i t t e n r e l e a s e 
t o r e t u r n t o m o d i f i e d employment, such employment i s o f f e r e d i n 
w r i t i n g t o t h e worker and t h e worker f a i l s t o b e g i n such employ­
ment . " 
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r e l e a s e d c l a i m a n t t o p e r f o r m work a t t h e lu b e s t a t i o n . C l a i m a n t ' s s u p e r v i s o r 
t e s t i f i e d t h a t t h e s e j o b s were e q u a l . ( T r . 4 9 ) . However, t h e l u b e s t a t i o n j o b 
was n o t t h e j o b c l a i m a n t had when he was i n j u r e d . F u r t h e r m o r e , n e i t h e r p h y s i ­
c i a n was shown a v i d e o o f a worker p e r f o r m i n g t h e c r y s t a t i o n j o b . On t h i s 
b a s i s , we c o n c l u d e t h a t c l a i m a n t was r e l e a s e d t o m o d i f i e d work r a t h e r t h a n r e g u ­
l a r work. 

C l a i m a n t was r e l e a s e d by h i s a t t e n d i n g p h y s i c i a n t o m o d i f i e d work on March 
19, 1990. (Ex. 2 0 ) . The nex t day, b e f o r e c l a i m a n t c o u l d b e g i n t h e m o d i f i e d 
work, he was t e r m i n a t e d . The employer d i d n o t o f f e r t h e m o d i f i e d employment i n 
w r i t i n g t o c l a i m a n t . A c c o r d i n g l y , none o f t h e r e q u i r e m e n t s p r o v i d e d i n ORS 
656.268(3) f o r u n i l a t e r a l t e r m i n a t i o n o f b e n e f i t s were s a t i s f i e d . Thus, c l a i m ­
a n t i s p r o c e d u r a l l y e n t i t l e d t o t h e temporary d i s a b i l i t y b e n e f i t s awarded by t h e 
Re f e r e e . 

A t t o r n e y Fees 

Based on a s u b s t a n t i v e a n a l y s i s , t h e Referee found t h a t c l a i m a n t was e n t i ­
t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s from March 16, 1990 t h r o u g h September 10, 
1990. He awarded c l a i m a n t ' s a t t o r n e y an approved f e e o f 2 5 p e r c e n t o f t h e i n ­
c r e a s e d compensation made payable by h i s o r d e r . A l t h o u g h have fou n d t h a t c l a i m ­
a n t i s e n t i t l e d t o te m p o r a r y d i s a b i l i t y f o r t h e same p e r i o d based on a procedu­
r a l a n a l y s i s , t h e Referee's a t t o r n e y f e e award i s and remains c o r r e c t . See 
V i r g i n i a W o l f , 40 Van N a t t a 1725 (1988). 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
s e l f - i n s u r e d employer's r e q u e s t f o r r e v i e w . ORS 656.382( 2 ) . A f t e r c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we 
f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n ­
i n g t h e t e m p o r a r y d i s a b i l i t y i s s u e i s $800, t o be p a i d by t h e s e l f - i n s u r e d em­
p l o y e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s s t a t e m e n t o f s e r v i c e s and r e ­
q u e s t f o r r e c o n s i d e r a t i o n ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

Our Order on Review d a t e d February 14, 1992 i s w i t h d r a w n . The Referee's 
o r d e r d a t e d A p r i l 3, 1991 i s a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s coun­
s e l i s awarded an assessed a t t o r n e y f e e o f $800, t o be p a i d by t h e s e l f - i n s u r e d 
e mployer. 

March 12, 1992 C i t e as 44 Van N a t t a 435 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DAREN S. KIRKPATRICK, Claimant 

WCB Case No. 91-01633 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
M a r c i a B a r t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Gruber's o r d e r w h i c h s e t 
a s i d e i t s d e n i a l o f c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s f o r a c e r v i c a l c o n d i t i o n . 
On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
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I t i s u n d i s p u t e d t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d and t h a t 
he i s s u b j e c t t o t h i s Board's Own Mo t i o n j u r i s d i c t i o n . ORS 656.278. SAIF con­
t e n d s t h a t because t h e c l a i m i s i n Own Mo t i o n s t a t u s , t h e Re f e r e e d i d n o t have 
j u r i s d i c t i o n o v e r t h i s d i s p u t e t o det e r m i n e whether c l a i m a n t ' s c u r r e n t c o n d i t i o n 
and need f o r m e d i c a l s e r v i c e s a r e compensably r e l a t e d t o t h e 1977 ac c e p t e d 
c l a i m . We d i s a g r e e . 

Because c l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d , c l a i m a n t must r e q u e s t 
Own M o t i o n r e l i e f t o o b t a i n temporary d i s a b i l i t y compensation d u r i n g h o s p i t a l ­
i z a t i o n o r w h i l e u n d e r g o i n g s u r g e r y f o r t h e compensable c o n d i t i o n . ORS 
65 6 . 2 7 8 ( 1 ) . On t h e o t h e r hand, an i n j u r e d worker i s e n t i t l e d , by r i g h t , t o t i m e 
m e d i c a l s e r v i c e s , i . e . , " f o r such p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e p r o ­
cess o f r e c o v e r y r e q u i r e s , i n c l u d i n g such m e d i c a l s e r v i c e s as may be r e q u i r e d 
a f t e r a d e t e r m i n a t i o n o f permanent d i s a b i l i t y . " ORS 6 5 6 . 2 4 5 ( 1 ) ( a ) . Where a 
d e n i a l o f a m e d i c a l s e r v i c e s c l a i m i s based on t h e a s s e r t i o n t h a t t h e c o n d i t i o n 
f o r w h i c h t r e a t m e n t i s sought i s n o t c a u s a l l y r e l a t e d t o t h e compensable i n j u r y , 
t h e q u e s t i o n o f a m a t e r i a l o r major c o n t r i b u t i n g c a u s a t i o n i s a " m a t t e r c o n c e r n ­
i n g a c l a i m , " o v e r w h i c h t h i s Board, i n c l u d i n g i t s H e arings D i v i s i o n , has j u r i s ­
d i c t i o n . M i c h a e l A. Jaquay, 44 Van N a t t a 173 (1 9 9 2 ) . I n t h e e v e n t o f such de­
n i a l , t h e wo r k e r may r e q u e s t a h e a r i n g p u r s u a n t t o ORS 656.283 and ORS 
656.245(2) . 

Here, SAIF d e n i e d c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m on t h e ground t h a t h i s 
c u r r e n t c e r v i c a l c o n d i t i o n i s n o t compensably r e l a t e d t o t h e 1977 ac c e p t e d i n ­
j u r y . The Referee d i d n o t o r d e r payment o f any tem p o r a r y d i s a b i l i t y compensa­
t i o n . The q u e s t i o n o f c o m p e n s a b i l i t y r a i s e d by SAIF's d e n i a l i s p r o p e r l y b e f o r e 
t h i s Board. M i c h a e l A. Jaquay, supra. 

SAIF r e q u e s t e d r e v i e w and c l a i m a n t ' s compensation has n o t been d i s a l l o w e d 
o r r e d u c e d . T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e award. 
ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) 
and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s on r e v i e w i s $1,425, t o be p a i d by t h e SAIF C o r p o r a t i o n . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f and s t a t e m e n t o f s e r ­
v i c e s s u b m i t t e d ) , t h e c o m p l e x i t y o f t h e i s s u e , t h e v a l u e o f t h e i n t e r e s t i n ­
v o l v e d , and t h e r i s k i n t h i s case t h a t c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s m i g h t go 
uncompensated. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 14, 1991 i s a f f i r m e d . For s e r v i c e s on r e ­
v i e w , c l a i m a n t ' s c o u n s e l i s awarded a rea s o n a b l e assessed a t t o r n e y f e e o f 
$1,425, t o be p a i d by t h e SAIF C o r p o r a t i o n . 

March 12, 1992 C i t e as 44 Van N a t t a 436 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JIMMY L. MASSEY, Claimant 

WCB Case Nos. 90-04901 & 89-03725 
ORDER ON REVIEW 

Ronald A. Fontana, Claimant A t t o r n e y 
Susan Ebner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Tenenbaum's o r d e r 
t h a t : ( 1) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d 
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c l a i m a n t ' s u n scheduled permanent d i s a b i l i t y f o r a low back c o n d i t i o n f r o m 30 
p e r c e n t (96 d e g r e e s ) , as p r e v i o u s l y awarded, t o 48 p e r c e n t (153.6 d e g r e e s ) . The 
SAIF C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r t h a t : (1) 
f o u n d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was compensable and awarded an im­
p a i r m e n t v a l u e f o r t h a t c o n d i t i o n ; and (2) d e c l i n e d t o a u t h o r i z e an o f f s e t o f 
t h e a l l e g e d overpayment made p u r s u a n t t o a D e t e r m i n a t i o n Order. C l a i m a n t moves 
t h e Board f o r an o r d e r s t r i k i n g SAIF's b r i e f on t h e ground t h a t t h e b r i e f was 
n o t s e r v e d on c l a i m a n t ' s a t t o r n e y contemporaneously w i t h t h e f i l i n g o f t h e b r i e f 
w i t h t h e Board. C l a i m a n t a l s o moves t o s t r i k e a n o t h e r r e f e r e e ' s o r d e r w h i c h 
SAIF a t t a c h e d t o i t s b r i e f . On r e v i e w , t h e i s s u e s a r e m o t i o n t o s t r i k e , h e a r i n g 
p r o c e d u r e s , o f f s e t , and e x t e n t o f unscheduled permanent d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . We deny t h e motions t o s t r i k e , r e v e r s e i n p a r t , and 
a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g e x c e p t i o n s . We 
do n o t adopt t h e t h i r d f u l l p aragraph on page 6 o r t h e f i r s t two p a r a g r a p h s on 
page 7 o f t h e o r d e r . C l a i m a n t i s e n t i t l e d t o an 8 p e r c e n t i m p a i r m e n t v a l u e f o r 
t h e two chymopapain i n j e c t i o n s . He i s e n t i t l e d t o 5 p e r c e n t f o r a c h r o n i c con­
d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s lumbar s p i n e . He has normal lumbar range 
o f m o t i o n . (Ex. 118-3). 

FINDINGS OF ULTIMATE FACT 

On March 12, 1991, subsequent t o t h i s Referee's o r d e r , a n o t h e r r e f e r e e 
f o u n d c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n n o t compensable. That r e f e r e e ' s o r d e r 
was n o t appealed and became f i n a l by o p e r a t i o n o f law. 

Cl a i m a n t i s n o t per m a n e n t l y and t o t a l l y d i s a b l e d f o r m e d i c a l reasons a l o n e . 
Nor i s he p e r m a n e n t l y and t o t a l l y d i s a b l e d as a r e s u l t o f a c o m b i n a t i o n o f medi­
c a l and nonmedical f a c t o r s . Moreover, c l a i m a n t has n o t e s t a b l i s h e d t h a t he i s 
w i l l i n g t o work and has made rea s o n a b l e e f f o r t s t o f i n d work. Such work se a r c h 
e f f o r t s w o u l d n o t be f u t i l e . 

CONCLUSIONS OF LAW AND OPINION 

The h e a r i n g r e q u e s t i n t h i s case was f i l e d b e f o r e May 1, 1990 and t h e hear­
i n g was convened b e f o r e J u l y 1, 1990. T h e r e f o r e , t h e " l i t i g a t i o n s a v i n g s 
c l a u s e " t o t h e 1990 amendments t o t h e Workers' Compensation A c t a p p l i e s . See 
Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2, s e c t i o n 5 4 ( 2 ) . A c c o r d i n g l y , we 
a p p l y t h e law i n e f f e c t b e f o r e t h e 1990 amendments. 

M o t i o n s t o S t r i k e 

C l a i m a n t moves t h e Board f o r an o r d e r s t r i k i n g SAIF's b r i e f on t h e ground 
t h a t t h e b r i e f was n o t served on c l a i m a n t ' s a t t o r n e y contemporaneously w i t h t h e 
f i l i n g o f t h e b r i e f w i t h t h e Board. Claimant contends, and t h e r e c o r d i n d i ­
c a t e s , t h a t , on May 23, 1991, SAIF m a i l e d a copy o f i t s r e s p o n d e n t ' s / c r o s s -
a p p e l l a n t ' s b r i e f t o c l a i m a n t ' s a t t o r n e y ' s former address. However, c l a i m a n t ' s 
a t t o r n e y r e c e i v e d a f a c s i m i l e o f t h a t b r i e f on May 30, 1991. F u r t h e r m o r e , c l a i m ­
a n t ' s r e p l y b r i e f was t i m e l y f i l e d . Thus, c l a i m a n t has n o t shown t h a t he was 
p r e j u d i c e d by SAIF's f a i l u r e t o m a i l i t s b r i e f t o c l a i m a n t ' s a t t o r n e y ' s c u r r e n t 
a d d r e s s . Under t h e s e c i r c u m s t a n c e s , we conclude t h a t SAIF's r e s p o n d e n t ' s / c r o s s -
a p p e l l a n t ' s b r i e f s h o u l d n o t be s t r i c k e n . See David F. Weich, 39, Van N a t t a 468 
( 1 9 8 7 ) , James M. K l e f f n e r , 38 Van N a t t a 1413 (19 8 6 ) . A c c o r d i n g l y , t h e m o t i o n t o 
s t r i k e SAIF's r e s p o n d e n t ' s / c r o s s - a p p e l l a n t ' s b r i e f i s d e n i e d . 

I n t h e a l t e r n a t i v e , c l a i m a n t moves t o s t r i k e a March 12, 1991 o r d e r i s s u e d 
by R e f e r e e B o r c h e r s r e l a t i n g t o t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h o l o g i c a l 
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c o n d i t i o n . SAIF a t t a c h e d a copy o f t h e o r d e r t o i t s b r i e f . The Board may t a k e 
a d m i n i s t r a t i v e n o t i c e o f f a c t s "capable o f a c c u r a t e and r e a d y d e t e r m i n a t i o n by 
r e s o r t t o s o u r c e s whose accuracy cannot r e a s o n a b l y be q u e s t i o n e d . " T h i s has 
been h e l d t o i n c l u d e agency o r d e r s . See Groshonq v. Montgomery Ward Co., 73 Or 
App 403 ( 1 9 8 5 ) ; Grace B. Simpson, 43 Van N a t t a 1276 ( 1 9 9 1 ) ; Susan K. T e e t e r s , 40 
Van N a t t a 1115 ( 1 9 8 8 ) . Inasmuch as t h i s agency o r d e r i s germane t o t h e i s s u e s 
b e f o r e us, we t a k e a d m i n i s t r a t i v e n o t i c e o f i t . 

H e a r i n g Procedure 

The R e f e r e e found c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n compensable and as­
s i g n e d i t an i m p a i r m e n t v a l u e o f 35 p e r c e n t . On r e v i e w , SAIF argues t h a t t h e 
R e f e r e e e r r e d i n d e c i d i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i ­
t i o n and r a t i n g i t because n e i t h e r p a r t y r a i s e d t h o s e i s s u e s a t h e a r i n g . We 
agree w i t h SAIF. 

A t h e a r i n g , SAIF's a t t o r n e y n o t e d t h a t : (1) c l a i m a n t ' s p s y c h o l o g i c a l con­
d i t i o n had been d e n i e d ; and (2) SAIF had made a recommendation t o t h e Board 
a g a i n s t r e o p e n i n g c l a i m a n t ' s c l a i m under own m o t i o n s t a t u s on t h e b a s i s o f t h e 
p s y c h o l o g i c a l c o n d i t i o n . ( T r . 36, 3 7 ) . Both SAIF's a t t o r n e y and c l a i m a n t ' s a t ­
t o r n e y agreed t h a t t h e c o m p e n s a b i l i t y o f t h e p s y c h o l o g i c a l c o n d i t i o n was n o t be­
f o r e t h e R e f e r e e . ( T r . 24, 3 8 ) . However, c l a i m a n t ' s a t t o r n e y argued t h a t t h e 
R e f e r e e c o u l d c o n s i d e r t h i s c o n d i t i o n i n t h e e v a l u a t i o n o f permanent t o t a l d i s ­
a b i l i t y under t h e odd l o t d o c t r i n e . ( T r . 38) . 

On t h i s r e c o r d , we f i n d t h a t n e i t h e r p a r t y r a i s e d t h e i s s u e o f t h e compens­
a b i l i t y o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . Thus, t h a t i s s u e was n o t p r o p ­
e r l y b e f o r e t h e R e f e r e e . Boise Cascade C o r p o r a t i o n v. Katzenbach, 307 Or 391 
( 1 9 8 9 ) ; D a v i d B. A l l e n , 43 Van N a t t a 112 (1991). A c c o r d i n g l y , we v a c a t e t h a t 
p o r t i o n o f t h e o r d e r w h i c h d e a l t w i t h t h i s i s s u e . 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t p e r m a n e n t l y and t o t a l l y d i s ­
a b l e d as a r e s u l t o f h i s p h y s i c a l c o n d i t i o n o r under t h e odd l o t d o c t r i n e . I n 
r e a c h i n g t h i s c o n c l u s i o n , t h e Referee c o n s i d e r e d c l a i m a n t ' s p s y c h o l o g i c a l c o n d i ­
t i o n , w h i c h she f o u n d compensable. As noted above, we f i n d t h a t t h e i s s u e o f 
t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was n o t b e f o r e t h e Ref­
e r e e . N e v e r t h e l e s s , e x c l u d i n g her c o n s i d e r a t i o n o f c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n , we adopt t h e Referee's c o n c l u s i o n and r e a s o n i n g r e g a r d i n g t h e i s s u e 
o f permanent t o t a l d i s a b i l i t y w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n June 1986, a v o c a t i o n a l r e h a b i l i t a t i o n program was c a n c e l l e d when c l a i m ­
a n t r e l o c a t e d t o S e a t t l e . (Ex. 4 4 ) . I n t h e c l o s i n g r e p o r t , t h e c o u n s e l o r n o t e d 
t h a t , a l t h o u g h c l a i m a n t s a i d he was m o t i v a t e d , he d e l e g a t e d a l l j o b s e a r c h 
d u t i e s t o t h e c o u n s e l o r o r o t h e r s . (Ex. 44-2, - 3 ) . The c o u n s e l o r a l s o n o t e d 
t h a t c l a i m a n t f a i l e d t o f o l l o w t h r o u g h on j o b o p p o r t u n i t i e s . (Ex. 4 4 - 3 ) . 

A n o t h e r v o c a t i o n a l r e h a b i l i t a t i o n program was c a n c e l l e d i n December 1987 
because c l a i m a n t ' s l a c k o f s u i t a b l e employment was no l o n g e r due t o h i s i n j u r y . 
(Ex. 6 8 - 6 ) . The v o c a t i o n a l c o u n s e l o r n o t e d t h a t : (1) a p o s i t i o n had been 
s e c u r e d f o r c l a i m a n t b u t he was u n w i l l i n g t o r e l o c a t e ; (2) c l a i m a n t f o c u s e d on 
s e c u r i n g employment w i t h t h e s t a t e ; (3) c l a i m a n t was u n w i l l i n g t o commute 18-20 
m i l e s ; and (4) c l a i m a n t d i d n o t f o l l o w t h r o u g h on j o b l e a d s p r o v i d e d t o him. 

A f t e r p a r t i c i p a t i n g i n t h e Emanuel Pain Center i n December 1989, c l a i m a n t 
r e f u s e d t o o b t a i n t h e s e r v i c e s o f a v o c a t i o n a l c o u n s e l o r o f h i s own c h o o s i n g . 
(Exs. 109-4, 109-5). The P a i n Center p s y c h o l o g i s t s t a t e d t h a t t h e p r i m a r y 
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o b s t a c l e t o c l a i m a n t ' s r e t u r n t o work was h i s u n w i l l i n g n e s s t o p a r t i c i p a t e i n 
t h e v o c a t i o n a l r e h a b i l i t a t i o n p r o c e s s . (Ex. 111A). 

On t h i s r e c o r d , we f i n d t h a t c l a i m a n t i s u n w i l l i n g t o e n t e r t h e work f o r c e 
and t h a t he has n o t made rea s o n a b l e e f f o r t s t o do so. A c c o r d i n g l y , we agree 
w i t h t h e Ref e r e e t h a t c l a i m a n t i s n o t e n t i t l e d t o permanent t o t a l d i s a b i l i t y . 

Permanent P a r t i a l D i s a b i l i t y 

A May 10, 1984 O p i n i o n and Order awarded c l a i m a n t 30 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y f o r h i s low back i n j u r y . (Ex. 3 2 ) . The Referee 
awarded c l a i m a n t an a d d i t i o n a l 18 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l ­
i t y f o r a t o t a l o f 48 p e r c e n t . Claimant contends t h a t he i s e n t i t l e d t o a d d i ­
t i o n a l u n s c h e d u l e d d i s a b i l i t y . 

SAIF argues t h a t t h e Referee's impairment r a t i n g o f 35 p e r c e n t f o r t h e psy­
c h o l o g i c a l c o n d i t i o n s h o u l d be va c a t e d . We agree. Based on our above re a s o n ­
i n g , t h e i s s u e o f t h e c o m p e n s a b i l i t y o f t h e p s y c h o l o g i c a l was n o t b e f o r e t h e 
Re f e r e e and, as a m a t t e r o f law, t h e p s y c h o l o g i c a l c o n d i t i o n i s n o t compensable. 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n r e g a r d i n g t h e v a l u e s f o r 
age ( 1 ) , f o r m a l e d u c a t i o n ( 0 ) , t r a i n i n g ( 0 ) , s k i l l s ( 1 ) , and a d a p t a b i l i t y ( 6 ) . 
We address o n l y t h e impairment v a l u e . 

We r a t e d i s a b i l i t y a t t h e t i m e o f t h e h e a r i n g . Gettman v. SAIF, 289 Or 609 
( 1 9 8 0 ) . The lumbar range o f m o t i o n measurements c l o s e s t t o t h e h e a r i n g were 
n o r m a l . (Ex. 118-3). Claimant i s e n t i t l e d t o a 5 p e r c e n t i m p a i r m e n t v a l u e f o r 
a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s lumbar s p i n e . Former OAR 
436 - 3 5 - 3 2 0 ( 4 ) . He i s e n t i t l e d t o 8 p e r c e n t f o r t h e two chymopapain i n j e c t i o n s . 
Former OAR 436-35-350(2). These v a l u e s are combined f o r a t o t a l i m p a i r m e n t 
v a l u e o f 13 p e r c e n t . 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent d i s ­
a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m a n t ' s 
age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 1, t h e sum i s 2. When t h a t v a l u e i s 
m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 6, t h e p r o d u c t i s 12. When t h a t 
v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 13, t h e r e s u l t i s 25 p e r c e n t un­
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 25 p e r c e n t . 

Because c l a i m a n t p r e v i o u s l y r e c e i v e d 30 p e r c e n t unscheduled permanent d i s ­
a b i l i t y f o r t h i s low back i n j u r y , he i s n o t e n t i t l e d t o an a d d i t i o n a l amount. 
M i l t o n P o r t e r , J r . , 43 Van N a t t a 452, 454 (1991). 

O f f s e t 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s r e g a r d i n g t h e o f f s e t 
i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 20, 1991 i s r e v e r s e d i n p a r t and a f f i r m ­
ed i n p a r t . That p o r t i o n o f t h e Referee's o r d e r which f o u n d c l a i m a n t ' s psycho­
l o g i c a l c o n d i t i o n compensable i s r e v e r s e d . That p o r t i o n o f t h e o r d e r t h a t 
awarded an a d d i t i o n a l 18 p e r c e n t (57.6 degrees) unscheduled permanent d i s a b i l i t y 
i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
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ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
P h i l l i p L. Nyburg, Defense A t t o r n e y 

Reviewed by Board Members Gunn and Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee S p a n g l e r ' s o r d e r t h a t 
a f f i r m e d t h e Workers' Compensation D i v i s i o n ' s Order o f D i s m i s s a l d a t e d F e b r u a r y 
8, 1991. S p e c i f i c a l l y , c l a i m a n t has r e q u e s t e d t h a t we s e t a s i d e t h e Order o f 
D i s m i s s a l and remand t h i s m a t t e r t o t h e D i v i s i o n t o d e t e r m i n e whether c l a i m a n t 
i s e l i g i b l e f o r a d d i t i o n a l v o c a t i o n a l s e r v i c e s . I n i t s r e s p o n d e n t ' s b r i e f , t h e 
i n s u r e r seeks r e v i e w o f t h o s e p o r t i o n s o f t h e Referee's o r d e r t h a t : (1) i n ­
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a r i g h t s h o u l d e r 
i n j u r y f r o m 8 p e r c e n t (25.6 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 17 
p e r c e n t (54.4 d e g r e e s ) ; (2) awarded c l a i m a n t 5 p e r c e n t (7.5 d egrees) s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r a r i g h t hand c o n d i t i o n ; and (3) a u t h o r i z e d t h e 
i n s u r e r t o o f f s e t a $2,730.73 overpayment o f tem p o r a r y d i s a b i l i t y a g a i n s t t h e 
i n c r e a s e d award o f permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e v o c a t i o n a l 
s e r v i c e s , e x t e n t o f scheduled and unscheduled permanent p a r t i a l d i s a b i l i t y , and 
o f f s e t . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

V o c a t i o n a l S e r v i c e s 

On November 14, 1990, c l a i m a n t , by and t h r o u g h h i s a t t o r n e y , r e q u e s t e d t h e 
Workers' Compensation D i v i s i o n ( D i v i s i o n ) t o conduct an a d m i n i s t r a t i v e r e v i e w o f 
c l a i m a n t ' s e l i g i b i l i t y f o r c o n t i n u e d v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s . On 
November 29, 1990, t h e D i v i s i o n acknowledged t h e r e q u e s t and n o t i f i e d c l a i m a n t ' s 
a t t o r n e y t h a t i t i n t e n d e d t o r e s o l v e t h e m a t t e r d i r e c t l y w i t h c l a i m a n t u n l e s s 
t h e a t t o r n e y o b j e c t e d . C l a i m a n t ' s a t t o r n e y e v i d e n t l y d i d n o t o b j e c t and, a f t e r 
n e g o t i a t i o n s , c l a i m a n t agreed t o accept t h e i n s u r e r ' s o f f e r o f $500 i n j o b de­
velopment s e r v i c e s and t o w i t h d r a w h i s r e q u e s t f o r a d m i n i s t r a t i v e r e v i e w . Ac­
c o r d i n g l y , t h e D i v i s i o n i s s u e d an Order o f D i s m i s s a l on Fe b r u a r y 8, 1991, f r o m 
w h i c h c l a i m a n t r e q u e s t e d a h e a r i n g . 

ORS 656.283(1) p r o v i d e s t h a t any p a r t y may, a t any t i m e , r e q u e s t a h e a r i n g 
on any q u e s t i o n c o n c e r n i n g a c l a i m . However, ORS 656.283(2) l i m i t s t h e scope o f 
t h e Board's r e v i e w o v e r d e c i s i o n s by t h e D i v i s i o n r e g a r d i n g v o c a t i o n a l a s s i s ­
t a n c e and p r o v i d e s , i n p e r t i n e n t p a r t : 

"The d e c i s i o n o f t h e d i r e c t o r may be m o d i f i e d o n l y i f i t : 

" ( a ) V i o l a t e s a s t a t u t e o r a r u l e ; 

" ( b ) Exceeds t h e s t a t u t o r y a u t h o r i t y o f t h e agency; 

" ( c ) Was made upon u n l a w f u l p r o c e d u r e ; o r 

"( d ) Was c h a r a c t e r i z e d by abuse o f d i s c r e t i o n o r c l e a r l y 
u n w a r r a n t e d e x e r c i s e o f d i s c r e t i o n . " 
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C l a i m a n t appears t o argue t h a t t h e o r d e r was made upon u n l a w f u l p r o c e d u r e 
and argues t h a t he was n o t r e p r e s e n t e d by an a t t o r n e y d u r i n g t h e s e t t l e m e n t 
n e g o t i a t i o n s . However, as n o t e d above, t h e D i v i s i o n e x p r e s s l y n o t i f i e d c l a i m ­
a n t ' s a t t o r n e y as t o i t s i n t e n t i o n s t o d e a l d i r e c t l y w i t h c l a i m a n t . Moreover, 
t h e r e i s no e v i d e n c e t h a t c l a i m a n t l a c k e d t h e o p p o r t u n i t y t o c o n s u l t w i t h h i s 
a t t o r n e y p r i o r t o a c c e p t i n g t h e agreement. Under t h o s e c i r c u m s t a n c e s , we do n o t 
c o n s i d e r t h e o r d e r t o be l e g a l l y d e f e c t i v e because c l a i m a n t was n o t r e p r e s e n t e d 
by an a t t o r n e y . 

C l a i m a n t a l s o argues t h a t t h e o r d e r i s n o t b i n d i n g u n t i l h i s a t t o r n e y r a t i ­
f i e d t h e s e t t l e m e n t agreement. He c i t e s no a u t h o r i t y f o r t h a t p r o p o s i t i o n , b u t 
n o t e s t h a t he d i d n o t i n t e n d t o waive h i s r i g h t t o c o n s u l t w i t h h i s a t t o r n e y 
about t h e agreement when he p a r t i c i p a t e d i n t h e a d m i n i s t r a t i v e r e v i e w . We agree 
t h a t t h e r e i s no ev i d e n c e t h a t c l a i m a n t waived h i s r i g h t t o c o u n s e l by e n t e r i n g 
i n t o t h e i n f o r m a l p r o c e e d i n g . The f a c t remains, however, t h a t , when c l a i m a n t 
agreed t o s e t t l e t h e d i s p u t e , he was c l e a r l y a c t i n g i n a r e p r e s e n t a t i v e c a p a c i t y 
on h i s own b e h a l f . Moreover, t h e r e i s no evidence i n t h e r e c o r d t h a t he was 
co e r c e d i n t o a c c e p t i n g t h e i n s u r e r ' s o f f e r o f a d d i t i o n a l v o c a t i o n a l s e r v i c e s and 
w i t h d r a w i n g h i s r e q u e s t f o r a d m i n i s t r a t i v e r e v i e w . 

A f t e r o ur r e v i e w , we agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o 
e s t a b l i s h t h a t t h e Order o f D i s m i s s a l v i o l a t e d a s t a t u t e o r a r u l e , exceeded 
s t a t u t o r y a u t h o r i t y , was made upon u n l a w f u l p r o c e d u r e , o r c o n s t i t u t e d an abuse 
o f d i s c r e t i o n . A c c o r d i n g l y , we deny c l a i m a n t ' s r e q u e s t t o s e t a s i d e t h e Order 
o f D i s m i s s a l and d e c l i n e t o remand t h e m a t t e r t o t h e D i r e c t o r f o r f i n a l d e t e r m i ­
n a t i o n . 

E x t e n t o f Permanent D i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l ­
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l ­
i t y . OAR 438-10-010. Former OAR 436-35-010 t h r o u g h OAR 436-35-260 a p p l y t o t h e 
r a t i n g o f c l a i m a n t ' s scheduled permanent d i s a b i l i t y . Former OAR 436-35-270 
t h r o u g h OAR 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y . 

Unscheduled D i s a b i l i t y 

The d e t e r m i n a t i o n o f unscheduled permanent p a r t i a l d i s a b i l i t y under t h e 
" s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once 
e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i ­
p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g ­
u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t ­
age o f uns c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

The i n s u r e r does n o t d i s p u t e t h e v a l u e s a s s i g n e d by t h e Ref e r e e f o r 
c l a i m a n t ' s age, i m p a i r m e n t , f o r m a l e d u c a t i o n and t r a i n i n g . A f t e r o u r r e v i e w , we 
adopt t h o s e v a l u e s and address o n l y t h e i s s u e s o f s k i l l s and a d a p t a b i l i t y . 

S k i l l s 

The R e f e r e e f o u n d t h a t t h e p o s i t i o n w i t h t h e h i g h e s t s p e c i f i c v o c a t i o n a l 
p r e p a r a t i o n (SVP) l e v e l t h a t c l a i m a n t had s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e p a s t 
t e n y e a r s was t h a t o f a f l o r i s t . T h e r e f o r e , t h e Referee c o n c l u d e d t h a t t h e 
a p p r o p r i a t e v a l u e f o r s k i l l s was 2. Former OAR 436-35-300(4). On r e v i e w , t h e 
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i n s u r e r a s s e r t s t h a t t h e p r o p e r s k i l l s v a l u e i s 1, because c l a i m a n t worked as a 
c a r p e n t e r f r o m January 1978 t h r o u g h January 1981. C l a i m a n t responds t h a t h i s 
work as a c a r p e n t e r cannot be c o n s i d e r e d because, a l t h o u g h he p e r f o r m e d such 
work w i t h i n t h e t e n y e a r s p r i o r t o c l a i m c l o s u r e , he d i d n o t re m a i n on t h a t j o b 
t h e n e c e s s a r y amount o f t i m e d u r i n g t h o s e t e n ye a r s t o meet t h e two t o f o u r y e a r 
v o c a t i o n a l p r e p a r a t i o n r e q u i r e m e n t . 

Former OAR 436-35-300(4) p r o v i d e s , i n p e r t i n e n t p a r t : 

" S k i l l s s h a l l be measured by r e v i e w i n g t h e j o b s a wo r k e r has suc­
c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n years p r e c e d i n g t h e d a t e o f 
d e t e r m i n a t i o n . S u c c e s s f u l performance i s d e f i n e d as r e m a i n i n g on 
t h e j o b t h e l e n g t h o f t i m e necessary t o meet t h e s p e c i f i c v o c a t i o n a l 
p r e p a r a t i o n t i m e r e q u i r e m e n t f o r t h a t j o b . " 

C l a i m a n t e v i d e n t l y c o n s t r u e s t h a t r u l e t o p r o v i d e t h a t , f o r purposes o f as­
s i g n i n g a s k i l l s v a l u e under t h e s t a n d a r d s , a worker does n o t s u c c e s s f u l l y p e r ­
f o r m a j o b u n l e s s he remains on t h e j o b t h e l e n g t h o f t i m e n e c e s s a r y t o meet t h e 
v o c a t i o n a l p r e p a r a t i o n r e q u i r e m e n t d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f 
d e t e r m i n a t i o n . We do n o t read t h e r u l e so n a r r o w l y . There i s l i t t l e d i s p u t e 
t h a t t h e r u l e was i n t e n d e d t o ex c l u d e t h o s e j o b s a worker had p e r f o r m e d b u t had 
n o t remained on t h e l e n g t h o f t i m e necessary t o o b t a i n t h e a p p r o p r i a t e s k i l l s . 
T h i s ensures t h a t t h e worker's d i s a b i l i t y i s d e t e r m i n e d upon a b i l i t i e s p r o v e n 
w i t h t e n y e a r s p r e c e d i n g c l a i m c l o s u r e . However, we f i n d no re a s o n t o i n t e r p r e t 
t h e r u l e t o e x c l u d e s k i l l s s u c c e s s f u l l y demonstrated by t h e wor k e r d u r i n g t h e 
p a s t t e n y e a r s s i m p l y because some o f t h e t i m e r e q u i r e d t o d e v e l o p t h o s e s k i l l s 
o c c u r r e d p r i o r t o t h e t e n year p e r i o d . A c c o r d i n g l y , we c o n c l u d e t h a t , once a 
wo r k e r has remained on t h e j o b t h e l e n g t h o f t i m e necessary t o d e v e l o p t h e nec­
e s s a r y s k i l l s , t h e o n l y q u e s t i o n i s whether t h e worker p e r f o r m e d t h a t j o b d u r i n g 
t h e t e n y e a r s p r e c e d i n g t h e dat e o f d e t e r m i n a t i o n . 

I n t h i s case, c l a i m a n t worked as a c a r p e n t e r from January 1978 t h r o u g h Jan­
u a r y 1981. As n o t e d by t h e Referee, t h a t exceeds t h e SVP t i m e f o r s u c c e s s f u l 
p e r f o r m a n c e o f t h a t o c c u p a t i o n . T h e r e f o r e , because c l a i m a n t s u c c e s s f u l l y demon­
s t r a t e d t h o s e s k i l l s d u r i n g t h e t e n ye a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n , 
t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s 1. Former OAR 436-35-300(4). 

A d a p t a b i l i t y 

F i n d i n g t h a t c l a i m a n t was n o t w o r k i n g a t t h e t i m e o f h e a r i n g due t o h i s i n ­
j u r y , t h e Re f e r e e a s s i g n e d c l a i m a n t an a d a p t a b i l i t y f a c t o r f r o m t h e m a t r i x o f 
v a l u e s under f o r m e r OAR 436-35-310(4). On r e v i e w , t h e i n s u r e r f i r s t c o ntends 
t h a t f o r m e r OAR 436-35-310(3) p r o p e r l y a p p l i e s , because c l a i m a n t had r e t u r n e d t o 
work f o r h i s w i f e . We d i s a g r e e . C o n t r a r y t o t h e i n s u r e r ' s a s s e r t i o n , c l a i m a n t 
was n o t an employee o f h i s w i f e ' s day care c e n t e r . He r e c e i v e d no wages, and 
h i s a s s i s t a n c e was l i m i t e d t o h e l p i n g h i s w i f e make lunches and t o washing 
d i s h e s . 

The i n s u r e r a l s o contends t h a t former OAR 436-35-310(4) does n o t a p p l y , be­
cause c l a i m a n t d i d n o t l e a v e h i s l a s t r e g u l a r employment due t o h i s i n j u r y . We 
d i s a g r e e . C l a i m a n t was t e r m i n a t e d from h i s e n t r y - l e v e l a c c o u n t i n g j o b because 
he had n o t r e c e i v e d adequate v o c a t i o n a l t r a i n i n g . Because h i s need f o r such 
s e r v i c e s a r o s e as a d i r e c t r e s u l t o f h i s compensable i n j u r y , t h e R e f e r e e c o r ­
r e c t l y a p p l i e d f o r m e r OAR 436-35-310(4) t o d e t e r m i n e c l a i m a n t ' s a d a p t a b i l i t y 
under t h e s t a n d a r d s . 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a ving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent d i s ­
a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m a n t ' s 
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age v a l u e o f 0 i s added t o h i s e d u c a t i o n v a l u e 1, t h e sum i s 1. When t h a t v a l u e 
i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 6, t h e p r o d u c t i s 6. When t h a t 
v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 5, t h e r e s u l t i s 11 p e r c e n t un­
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). We add t h a t 
e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d by 
c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . ORS 
656.283(7) and 656 . 2 9 5 ( 5 ) . A f t e r our r e v i e w o f t h e r e c o r d , however, we f i n d no 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e award i n a d e q u a t e l y compensates c l a i m a n t 
f o r h i s permanent l o s s o f e a r n i n g c a p a c i t y . 

Scheduled D i s a b i l i t y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g as s e t f o r t h i n t h e Re f e r e e ' s o r d e r . 

O f f s e t 

The i n s u r e r contends, and c l a i m a n t agrees, t h a t t h e Referee m i s c a l c u l a t e d 
t h e i n s u r e r ' s overpayment t o c l a i m a n t by $640. A c c o r d i n g l y , i n a d d i t i o n t o t h e 
Refere e ' s a u t h o r i z a t i o n , t h e i n s u r e r i s a u t h o r i z e d t o o f f s e t a g a i n s t c l a i m a n t ' s 
p r e s e n t and f u t u r e awards o f permanent p a r t i a l d i s a b i l i t y t h e a f o r e m e n t i o n e d 
$640 overpayment. 

A t t o r n e y Fee on Board Review 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g over t h e 
i n s u r e r ' s argument r e g a r d i n g t h e scheduled permanent d i s a b i l i t y i s s u e . ORS 
65 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r ­
ney's s e r v i c e s on r e v i e w i s $400, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as 
r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 6, 1991 i s a f f i r m e d i n p a r t and m o d i f i e d i n 
p a r t . I n l i e u o f t h e Referee's i n c r e a s e d award o f unscheduled permanent p a r t i a l 
d i s a b i l i t y , c l a i m a n t i s awarded 3 p e r c e n t (9.6 degrees) unscheduled permanent 
p a r t i a l d i s a b i l i t y i n a d d i t i o n t o t h e 8 p e r c e n t (25.6 degrees) awarded by a 
D e t e r m i n a t i o n Order, g i v i n g him a t o t a l unscheduled d i s a b i l i t y award o f 11 p e r ­
c e n t (35.2 d e g r e e s ) . C l a i m a n t ' s a t t o r n e y f e e f o r i n c r e a s e d compensation s h a l l 
be a d j u s t e d a c c o r d i n g l y . The i n s u r e r i s a u t h o r i z e d t o o f f s e t i t s $640 over p a y ­
ment a g a i n s t c l a i m a n t ' s p r e s e n t and f u t u r e awards, i f any, o f permanent d i s a b i l ­
i t y . The re m a i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w r e ­
g a r d i n g t h e sc h e d u l e d permanent d i s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded 
a r e a s o n a b l e f e e o f $400, t o be p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
IDELLA E. VANCE, Claimant 
WCB Case No. 90-01341 

ORDER ON REMAND 
Malagon, e t a l . , C l aimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e C o u r t o f Appeals . The 
c o u r t r e v e r s e d o u r p r i o r o r d e r w h i c h found c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r a b i l a t e r a l c a r p a l syndrome c o n d i t i o n compensable because she had e s t a b l i s h ­
ed t h a t h e r work a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f her c o n d i t i o n . 
C i t i n g Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494, r e v den 312 Or 150 
( 1 9 9 1 ) , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " c o n t a i n e d i n t h e Referee's August 16, 1990 
o r d e r w i t h t h e f o l l o w i n g e x c e p t i o n . For t h e p a s t year p r e c e d i n g h er October 
1989 e x a m i n a t i o n w i t h Dr. Robertson, c l a i m a n t had not been t a k i n g h er h y p o t h y ­
r o i d m e d i c a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I n o u r p r i o r o r d e r , we found t h a t c l a i m a n t ' s work a c t i v i t i e s as a nurse's 
a i d e were a m a t e r i a l c o n t r i b u t i n g cause o f her b i l a t e r a l c a r p a l t u n n e l syndrome 
c o n d i t i o n . R e l y i n g on Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) , we con­
c l u d e d t h a t such a f i n d i n g e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f her o c c u p a t i o n a l 
d i s e a s e c l a i m . Consequently, we a f f i r m e d t h e Referee's o r d e r w h i c h had s e t 
a s i d e t h e i n s u r e r ' s d e n i a l . 

Subsequent t o our o r d e r , t h e c o u r t has h e l d t h a t t o e s t a b l i s h t h e compens­
a b i l i t y o f an o c c u p a t i o n a l d i s e a s e under former ORS 656.802, a c l a i m a n t must 
p r o v e t h a t h e r work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f her c o n d i ­
t i o n o r t h e w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . Aetna C a s u a l t y co. v. 
Aschbacher, s u p r a . C i t i n g Aschbacher, t h e c o u r t has r e v e r s e d o u r p r i o r o r d e r 
and remanded f o r r e c o n s i d e r a t i o n . 

M a j o r cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r 
exposures w h i c h c o n t r i b u t e s more t o t h e onset o r wo r s e n i n g o f her c o n d i t i o n t h a n 
a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures combined. See McGarrah v. 
SAIF, 296 Or 145, 146 ( 1 9 8 3 ) ; David K. Bover, 43 Van N a t t a 561 ( 1 9 9 1 ) , a f f ' d mem 
Boyer v. Multnomah County School D i s t r i c t No. 1, 111 Or App 666 ( 1 9 9 2 ) . 

I n o u r p r i o r o r d e r , we adopted t h e Referee's r e a s o n i n g f o r r e l y i n g on t h e 
o p i n i o n o f Dr. Ro b e r t s o n , c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , r a t h e r t h a n Dr. 
J e w e l l , i n d e p e n d e n t m e d i c a l examiner. On f u r t h e r c o n s i d e r a t i o n , i n l i g h t o f t h e 
p h y s i c i a n ' s f a m i l i a r i t y w i t h b o t h c l a i m a n t ' s c o n d i t i o n as w e l l as her m e d i c a l 
and work h i s t o r y , we c o n t i n u e t o f i n d t h e o b s e r v a t i o n s r e n d e r e d by Dr. Rob e r t s o n 
t o be more p e r s u a s i v e t h a n t h o s e o f f e r e d by Dr. J e w e l l . See W e i l a n d v. SAIF, 64 
Or App 810 ( 1 9 8 3 ) . I n a d d i t i o n , we c o n s i d e r Dr. Robertson's o p i n i o n c o n c e r n i n g 
t h e r e l a t i o n s h i p between c l a i m a n t ' s work a c t i v i t i e s and her b i l a t e r a l c a r p a l 
t u n n e l syndrome c o n d i t i o n t o be more t h o r o u g h and w e l l - r e a s o n e d . See Somers v. 
SAIF, 77 Or App 259 (1 9 8 6 ) . 

Dr. R o b e r t s o n d i s a g r e e d w i t h Dr. J e w e l l ' s o p i n i o n t h a t c l a i m a n t ' s b i l a t e r a l 
c a r p a l t u n n e l syndrome c o n d i t i o n i s i d i o p a t h i c i n n a t u r e and u n r e l a t e d t o her 
work a c t i v i t i e s . I n d o i n g so, Robertson acknowledged t h e e x i s t e n c e o f c l a i m ­
a n t ' s h y p o t h y r o i d c o n d i t i o n (which he had p r e v i o u s l y d e s c r i b e d u s i n g such t e r m s 
as " s i g n i f i c a n t " and " s e v e r e l y " ) and t h e f a c t t h a t h y p o t h y r o i d i s m can a g g r a v a t e 
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t h e c a r p a l t u n n e l s . However, Robertson e x p l a i n e d t h a t t h e h y p o t h y r o i d c o n d i t i o n 
e f f e c t s t h e median nerve "from two sources, one a p e r i p h e r a l n e u r o p a t h y , t h e 
second due t o myxedema t i s s u e i n t h e w r i s t . " (Ex 7-2). N o t i n g t h a t t h e r e was 
no e v i d e n c e o f myxedema t i s s u e i n t h e w r i s t s and t h a t nerve c o n d u c t i o n s t u d i e s 
were n o t c h a r a c t e r i s t i c o f a p e r i p h e r a l neuropathy, Dr. Robertson c o n c l u d e d t h a t 
c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome c o n d i t i o n was r e l a t e d t o her work 
a c t i v i t i e s . 

A d m i t t e d l y , Dr. Robertson does n o t e x p r e s s l y c o n c l u d e t h a t c l a i m a n t ' s work 
a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f her b i l a t e r a l c a r p a l t u n n e l syn­
drome c o n d i t i o n . N e v e r t h e l e s s , t o be s u f f i c i e n t t o e s t a b l i s h t h e c o m p e n s a b i l i t y 
o f a c l a i m , m e d i c a l e v i d e n c e i s n o t r e q u i r e d t o c o n s i s t o f a s p e c i f i c i n c a n t a ­
t i o n o r t o mimic t h e s t a t u t o r y language. L i b e r t y N orthwest v. Cross, 109 Or App 
109 ( 1 9 9 1 ) ; McClendon v. Nabisco Brands, I n c . , 77 Or App 412 (1986) ("Magic 
words" n o t r e q u i r e d ) . Inasmuch as Dr. Robertson p e r s u a s i v e l y e x p l a i n e d why 
c l a i m a n t ' s h y p o t h y r o i d c o n d i t i o n d i d n o t cause her b i l a t e r a l c a r p a l t u n n e l syn­
drome c o n d i t i o n and c o n c l u s i v e l y r e l a t e d c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syn­
drome c o n d i t i o n t o her work a c t i v i t i e s , we h o l d t h a t c l a i m a n t has e s t a b l i s h e d 
t h a t h er o c c u p a t i o n a l d i s e a s e c l a i m i s compensable under f o r m e r ORS 656.802. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h o u r A p r i l 24, 1991 o r d e r . 

I T IS SO ORDERED. 

March 13, 1992 C i t e as 44 Van N a t t a 445 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JUDITH E. AINSWORTH, Claimant 

WCB Case Nos. 90-02215 & 90-15488 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s 

Rudolph H a r r i s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Tenenbaum and Gunn. 

C r a w f o r d and Company (Crawford) r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref­
e r e e P e t e r s o n ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r a low back c o n d i t i o n ; and (2) u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e 
same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACTS" w i t h t h e f o l l o w i n g supplementa­
t i o n . 

The O ctober 16, 1989 i n c i d e n t w i t h Crawford's i n s u r e d was a m a t e r i a l con­
t r i b u t i n g cause o f c l a i m a n t ' s subsequent d i s a b i l i t y and need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a p p l i e d t h e law i n e f f e c t b e f o r e t h e amendments by Oregon Laws 
1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2 ( h e r e i n a f t e r c a l l e d t h e "1990 A c t " ) . C i t i n g 
Hensel Phelps Const, v. M i r i c h , 81 Or App 290 (1 9 8 6 ) , t h e Referee f o u n d t h a t 
c l a i m a n t ' s employment w i t h Crawford's i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f h i s low back c o n d i t i o n , and concluded t h a t C r a w f o r d i s r e s p o n s i b l e 
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f o r t h a t c o n d i t i o n . We agree w i t h t h e Referee's c o n c l u s i o n , b u t r e l y on t h e 
f o l l o w i n g r e a s o n i n g . 

We must f i r s t d e t e r m i n e whether t h e 1990 Act a p p l i e s t o t h i s case. C l a i m ­
a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990. T h e r e f o r e , t h e l i t i g a t i o n s a v i n g s 
c l a u s e c o n t a i n e d i n s e c t i o n 54(2) o f t h e 1990 A c t does n o t a p p l y . A d d i t i o n a l l y , 
t h e m a t t e r a t i s s u e here i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e A c t ' s gen­
e r a l a p p l i c a b i l i t y p r o v i s i o n . See, e.g., 1990 A c t , 5 4 ( 3 ) . Moreover, a p p l i c a ­
t i o n o f t h e 1990 A c t w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e Workers' Compensation Law. See I d a M. 
Walker, 43 Van N a t t a 1402 (19 9 1 ) . A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r under t h e 
1990 A c t . 

S e c t i o n 4 9 ( 1 ) o f t h e 1990 Act p r o v i d e s : 

"When a worker s u s t a i n s a compensable i n j u r y , t h e r e s p o n s i b l e 
employer s h a l l remain r e s p o n s i b l e f o r f u t u r e compensable m e d i c a l 
s e r v i c e s and d i s a b i l i t y r e l a t i n g t o t h e compensable c o n d i t i o n u n l e s s 
t h e w o r k e r s u s t a i n s a new compensable i n j u r y i n v o l v i n g t h e same con­
d i t i o n . I f a new compensable i n j u r y o c c u r s , a l l f u r t h e r compensable 
m e d i c a l s e r v i c e s and d i s a b i l i t y i n v o l v i n g t h e same c o n d i t i o n s h a l l 
be p r o c e s s e d as a new i n j u r y c l a i m by t h e subsequent employer." 

We have i n t e r p r e t e d s e c t i o n 49(1) t o mean t h a t , i n cases i n w h i c h an ac­
c e p t e d i n j u r y i s f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g employment w i t h a 
l a t e r i n s u r e r , r e s p o n s i b i l i t y r e s t s w i t h t h e o r i g i n a l i n s u r e r u n l e s s t h e c l a i m ­
a n t s u s t a i n s an a c t u a l , independent compensable i n j u r y d u r i n g t h e subsequent 
work e x p o s u r e . R i c a r d o Vasguez, 43 Van N a t t a 1678 ( 1 9 9 1 ) . T h e r e f o r e , SAIF, as 
t h e l a s t i n s u r e r a g a i n s t whom c l a i m a n t had an accepted low back i n j u r y , remains 
p r e s u m p t i v e l y r e s p o n s i b l e . I n o r d e r t o s h i f t r e s p o n s i b i l i t y , SAIF has t h e b u r ­
den o f p r o v i n g t h a t c l a i m a n t s u s t a i n e d a new compensable i n j u r y i n v o l v i n g t h e 
same c o n d i t i o n w h i l e w o r k i n g f o r Crawford's i n s u r e d . 

I n o r d e r t o p r o v e a new compensable i n j u r y , SAIF must show t h a t t h e October 
16, 1989 i n c i d e n t w i t h Crawford's i n s u r e d was a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s d i s a b i l i t y o r need f o r t r e a t m e n t . See Mark N. W i e d l e , 43 Van N a t t a 
855 ( 1 9 9 1 ) . The i n j u r y must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d by ob­
j e c t i v e f i n d i n g s . See ORS 656.005(7) ( a ) , 656.005(19); Suzanne R o b e r t s o n , 43 Van 
N a t t a 1505 (1991) . 

On Oct o b e r 16, 1989, w h i l e w o r k i n g f o r Crawford's i n s u r e d , c l a i m a n t was 
s q u a t t i n g and ch a n g i n g s h e l v e s i n a r e f r i g e r a t o r when she f e l t s h a r p p a i n r a d i ­
a t i n g t h r o u g h t h e l e f t l e g t o t h e a n k l e . That day, she saw Dr. Rogachevsky, 
c h i r o p r a c t o r , who r e p o r t e d low back and l e f t l e g p a i n and observed t h a t c l a i m a n t 
w a l k e d l e a n i n g t o t h e r i g h t . He t o o k her o f f work and diag n o s e d lumbar s p r a i n / 
s t r a i n . (Ex. 2 0 ) . D u r i n g t h e next few days, c l a i m a n t developed p a i n i n . t h e 
r i g h t l e g e x t e n d i n g t o t h e f o o t . Her symptoms improved w i t h t r e a t m e n t . 

Dr. Rogachevsky o p i n e d t h a t c l a i m a n t s u s t a i n e d an "in d e p e n d e n t " i n j u r y as a 
r e s u l t o f t h e October 16, 1989 i n c i d e n t . He not e d t h a t , whereas c l a i m a n t 
appeared t o r e a c h a s t a t i o n a r y l e v e l and was " n e a r l y asymptomatic" b e f o r e t h e 
1989 i n c i d e n t , a f t e r t h a t i n c i d e n t , she had more p a i n and r e q u i r e d a p r o l o n g e d 
r e c o v e r y p e r i o d . (Exs. 26, 27D). He a l s o o p i n e d t h a t t h e 1989 i n c i d e n t was t h e 
ma j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s d i s a b i l i t y and need f o r t r e a t m e n t s i n c e 
t h a t d a t e . (Ex. 27D). 

Dr. Duncan, a c h i r o p r a c t o r , performed an independent m e d i c a l e x a m i n a t i o n on 
January 4, 1990. He a t t r i b u t e d most o f c l a i m a n t ' s back c o m p l a i n t s t o obese m a l -
p o s t u r e and u n d e r l y i n g d e g e n e r a t i v e j o i n t d i s e a s e . A l t h o u g h he conceded t h a t 
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h e r d i s c o m f o r t was " t r a n s i t o r a l l y a g g r a v a t e d b y p o s t u r a l s t r e s s o r s " o n O c t o b e r 
16, 1 9 8 9 , he d i d n o t b e l i e v e t h a t i n c i d e n t was s u f f i c i e n t t o c a u s e an a c t u a l i n ­
j u r y t o t h e b a c k o r t o m a t e r i a l l y a f f e c t t h e u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n . 
(Ex 2 7 ) . 

A f t e r r e v i e w i n g t h e m e d i c a l r e c o r d , we a r e m o s t p e r s u a d e d b y D r . 
R o g a c h e v s k y ' s o p i n i o n . As c l a i m a n t ' s t r e a t i n g p h y s i c i a n s i n c e 1 9 8 8 , he i s t h e 
o n l y m e d i c a l e x p e r t t h a t h a d t h e o p p o r t u n i t y t o o b s e r v e a n d e v a l u a t e c l a i m a n t ' s 
c o n d i t i o n b e f o r e a n d a f t e r t h e 1989 i n c i d e n t . See J o r d a n v . S A I F , 86 Or App 29, 
33 ( 1 9 8 7 ) ; W e i l a n d v . S A I F , 64 Or App 810, 814 ( 1 9 8 3 ) . D r . Du n c a n , o n t h e o t h e r 
h a n d , o n l y e x a m i n e d c l a i m a n t o n c e , more t h a n t h r e e m o n t h s a f t e r t h e 1989 i n c i ­
d e n t . 

A d d i t i o n a l l y , D r . R o g a c h e v s k y ' s o p i n i o n i s s u p p o r t e d b y t h e r e c o r d , w h i c h 
shows t h a t c l a i m a n t ' s n e e d f o r t r e a t m e n t i m m e d i a t e l y b e f o r e t h e 1989 i n c i d e n t 
h a d d i m i n i s h e d t o one t r e a t m e n t i n t w o m o n t h s . ( E x . 1 6 - 1 3 ) . B a s e d o n 
R o g a c h e v s k y ' s o p i n i o n , we f i n d t h a t t h e 1989 i n c i d e n t was a t l e a s t a m a t e r i a l 
c o n t r i b u t i n g c a u s e o f c l a i m a n t ' s s u b s e q u e n t d i s a b i l i t y a n d n e e d f o r t r e a t m e n t . 
C o n t r a r y t o D r . Duncan's a p p a r e n t b e l i e f , t h e e v i d e n c e n e e d n o t e s t a b l i s h a 
m a t e r i a l w o r s e n i n g o f h e r a c c e p t e d c o n d i t i o n . See R o s a l i e S. D r e w s , 44 Van 
N a t t a 36 ( 1 9 9 2 ) . F u r t h e r m o r e , b a s e d on R o g a c h e v s k y ' s f i n d i n g s a n d d i a g n o s e s , we 
f i n d t h a t t h e i n j u r y i s e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d b y o b j e c t i v e 
f i n d i n g s . A c c o r d i n g l y , SAIF has s u s t a i n e d i t s b u r d e n o f p r o v i n g a new i n j u r y , 
f o r w h i c h C r a w f o r d i s r e s p o n s i b l e u n d e r S e c t i o n 4 9 ( 1 ) o f t h e 1990 A c t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 4, 1 9 9 1 i s a f f i r m e d . 

M a r c h 1 3 , 1992 C i t e as 44 Van N a t t a 447 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DOUGLAS K. BATEMAN, C l a i m a n t 

Own M o t i o n No. 92-0069M 
OWN MOTION ORDER 

S a i f L e g a l D e p a r t m e n t , D e f e n s e A t t o r n e y 

The S A I F C o r p o r a t i o n s u b m i t t e d c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g o f 
h i s S e p t e m b e r 1 4 , 1980 c o m p e n s a b l e r i g h t k n e e i n j u r y . C l a i m a n t ' s a g g r a v a t i o n 
r i g h t s e x p i r e d o n J a n u a r y 2 8 , 1988. SAIF has a c c e p t e d t h e c o m p e n s a b i l i t y o f a 
p r o p o s e d r i g h t k n e e a r t h r o s c o p i c s u r g e r y a nd recommends t h a t we a u t h o r i z e t h e 
p a y m e n t o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . SAIF a l s o r e q u e s t s t h a t we a u t h o ­
r i z e r e i m b u r s e m e n t f r o m t h e Reopened C l a i m s R e s e r v e . 

We may a u t h o r i z e , o n o u r own m o t i o n , t h e p a y m e n t o f t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n when t h e r e i s a w o r s e n i n g o f a c o m p e n s a b l e i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a ­
t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . I n s u c h c a s e s , we may a u t h o r i z e t h e p a y m e n t o f com­
p e n s a t i o n f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s o u t ­
p a t i e n t s u r g e r y . I d . 

D r . Weinman o p i n e s t h a t c l a i m a n t has a t e a r o f t h e r i g h t k n e e m e d i a l m e n i s ­
c u s r e s u l t i n g f r o m h i s 1980 i n j u r y . ( R e p o r t o f J u l y 30, 1 9 9 1 ) . D r . Weinman h a s 
r e q u e s t e d a u t h o r i z a t i o n o f a r t h r o s c o p i c s u r g e r y f o r t h e r i g h t k n e e f r o m S A I F . 
( C h a r t n o t e o f December 5, 1 9 9 1 ) . T h u s , we a r e p e r s u a d e d t h a t c l a i m a n t ' s com­
p e n s a b l e i n j u r y h a s w o r s e n e d r e q u i r i n g s u r g e r y . A c c o r d i n g l y , we a u t h o r i z e t h e 
r e o p e n i n g o f c l a i m a n t ' s c l a i m t o p r o v i d e t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n 
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b e g i n n i n g t h e d a t e he i s h o s p i t a l i z e d f o r t h e p r o p o s e d s u r g e r y . When a p p r o p r i ­
a t e , t h e c l a i m s h a l l b e c l o s e d b y t h e i n s u r e r p u r s u a n t t o OAR 4 3 8 - 1 2 - 0 5 5 . 

C l a i m a n t a l s o i n j u r e d h i s l e f t k n e e i n 1 9 9 1 when a n o t h e r c a r r i e r was o n t h e 
r i s k . T he l e f t k n e e r e q u i r e s a r t h r o s c o p i c s u r g e r y . D r . Weinman p l a n s t o p e r ­
f o r m b o t h t h e r i g h t a n d l e f t k n e e s u r g e r i e s a t t h e same t i m e . ( C h a r t n o t e o f 
December 5, 1 9 9 1 ) . T h u s , c l a i m a n t may h a v e an a c c e p t e d , o p e n c l a i m w i t h a n o t h e r 
c a r r i e r f o r t h e i n j u r y t o h i s l e f t k n e e a t t h e same t i m e t h i s c l a i m i s i n o p e n 
s t a t u s . C l a i m a n t i s n o t e n t i t l e d t o r e c e i v e d o u b l e t h e s t a t u t o r y sum o f b e n e ­
f i t s f o r t h e same p e r i o d o f t e m p o r a r y d i s a b i l i t y . I f c o n c u r r e n t b e n e f i t s f o r 
t e m p o r a r y d i s a b i l i t y a r e due c l a i m a n t as a r e s u l t o f t h e s e c l a i m s , t h e b e n e f i t s 
s h a l l b e p a i d i n t h e same manner as s e t o u t i n a c c o r d a n c e w i t h OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) 
a n d ( 8 ) . See F i s c h e r v . SA I F , 76 Or App 656, 6 6 1 ( 1 9 8 5 ) ; P e t s h o w v . P o r t l a n d 
B o t t l i n g Co., 62 Or App 614 ( 1 9 8 3 ) , r e v d e n 296 Or 350 ( 1 9 8 4 ) . I f t h e i n s u r e r s 
f o r t h e s e p a r a t e c l a i m s r e q u e s t a p p r o v a l f r o m t h e C o m p l i a n c e D i v i s i o n t o p r o r a t e 
b e n e f i t s , t h i s o r d e r i s n o t i c e t h a t we c o n s e n t t o t h e p a y m e n t o r d e r e d b y t h e 
C o m p l i a n c e D i v i s i o n . 

R e i m b u r s e m e n t f r o m t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t 
a l l o w e d u n d e r ORS 656.625 a n d OAR 436, D i v i s i o n 45. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
LINDA L . CARROLL, C l a i m a n t 

WCB Case No. 90-00769 
ORDER ON REVIEW 

K a r e n M. W e r n e r , C l a i m a n t A t t o r n e y 
E m p l o y e r s D e f e n s e C o u n s e l , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members Gunn and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e L i v e s l e y ' s o r d e r t h a t u p h e l d t h e i n ­
s u r e r ' s d e n i a l s o f c l a i m a n t ' s r i g h t c a r p a l t u n n e l s y n d r o m e (CTS) c o n d i t i o n , l e f t 
w r i s t c o n d i t i o n , a n d r i g h t s h o u l d e r c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e com­
p e n s a b i l i t y o f t h e a f o r e m e n t i o n e d c o n d i t i o n s . We a f f i r m i n p a r t a n d r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g c o r r e c t i o n s a n d 
s u p p l e m e n t a t i o n . C l a i m a n t ' s r i g h t c a r p a l t u n n e l r e l e a s e was p e r f o r m e d o n Decem­
b e r 8, 1 9 8 9 . She was r e l e a s e d t o r e g u l a r w o r k w i t h o u t r e s t r i c t i o n s i n F e b r u a r y 
1 9 9 0 . 

C l a i m a n t ' s w o r k d u t i e s as a u t i l i t y c l e r k o v e r t h e l a s t f i v e - a n d - a - h a l f 
y e a r s i n c l u d e d s t a m p i n g c h e c k s d a i l y f o r e n d o r s e m e n t . T h i s a c t i v i t y r a n g e d f r o m 
a m i n i m u m o f 20 m i n u t e s p e r d a y t o a maximum o f one h o u r p e r d a y . T h i s maximum 
p e r i o d o c c u r r e d f o r f i v e t o t e n d a y s p e r m o n t h . 

CONCLUSIONS OF LAW AND OPINION 

B e c a u s e c l a i m a n t r e q u e s t e d a h e a r i n g b e f o r e May 1 , 1990 a n d a h e a r i n g was 
c o n v e n e d b e f o r e J u l y 1 , 1 9 9 0 , h e r c l a i m i s p r o p e r l y a n a l y z e d u n d e r t h e l a w i n 
e f f e c t p r i o r t o t h e 1990 r e v i s i o n s t o t h e W o r k e r s ' C o m p e n s a t i o n A c t . Or Laws 
1 9 9 0 , S p e c i a l S e s s i o n , Ch. 2, 54. 
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To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h e r r i g h t c a r p a l t u n n e l s y n d r o m e ( C T S ) , 
r i g h t s h o u l d e r c o n d i t i o n , a n d l e f t w r i s t c o n d i t i o n u n d e r f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) , c l a i m a n t m u s t p r o v e , by a p r e p o n d e r a n c e o f t h e e v i d e n c e , t h a t em­
p l o y m e n t a c t i v i t i e s i n t h e f o r m o f a s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s 
w e r e t h e m a j o r c o n t r i b u t i n g c a u s e o f t h e s e c o n d i t i o n s , r e q u i r i n g m e d i c a l s e r ­
v i c e s o r r e s u l t i n g i n d i s a b i l i t y . See A e t n a C a s u a l t y Co. v . A s c h b a c h e r , s u p r a . 
M a j o r c a u s e means an a c t i v i t y o r e x p o s u r e o r c o m b i n a t i o n o f a c t i v i t i e s o r e x p o ­
s u r e s w h i c h c o n t r i b u t e s more t o t h e o n s e t o r w o r s e n i n g t h a n a l l o t h e r a c t i v i t i e s 
o r e x p o s u r e s c o m b i n e d . See M c G a r r a h v . S A I F , 296 Or 145, 146 ( 1 9 8 3 ) ; D e t h l e f s 
v . H v s t e r Co., 295 Or 309-310 ( 1 9 8 3 ) . 

We f i n d t h a t t h e c a u s a t i o n i s s u e i s a c o m p l e x m e d i c a l q u e s t i o n . R e s o l u t i o n 
o f t h e i s s u e r e q u i r e s e x p e r t m e d i c a l e v i d e n c e . See U r i s v . C o m p e n s a t i o n D e p a r t ­
m e n t , 247 Or 4 2 0 , 424 ( 1 9 6 7 ) ; K a s s a h n v . P u b l i s h e r s P a p e r Co., 76 Or App 105, 
109 ( 1 9 8 5 ) . 

R i g h t C a r p a l T u n n e l Syndrome 

The c h a r t n o t e s o f D r . Reeves, c l a i m a n t ' s f a m i l y p h y s i c i a n , l i s t f i v e s e p a ­
r a t e f a l l s ; h o w e v e r , none o f t h e f a l l s r e s u l t e d i n t r a u m a t o t h e w r i s t s . D r . 
R e e v e s f o u n d i t m o r e p r o b a b l e t h a t t h e CTS was b r o u g h t a b o u t b y t h e w o r k a c t i v i ­
t i e s r a t h e r t h a n t h e s u p e r f i c i a l f a l l i n j u r i e s . H o w e ver, D r . Reeves d i d n o t 
d i s c u s s c l a i m a n t ' s w o r k a c t i v i t i e s w i t h h e r , a n d he d e f e r r e d t o D r . J o n e s , 
t r e a t i n g o r t h o p e d i s t , o n t h e i s s u e o f c a u s a t i o n . ( E x s . 1 0 - 1 3 , 1 0 - 1 9 ) . 

D r . J o n e s n o t e d t h a t CTS c a n r e s u l t f r o m t r a u m a c a u s e d b y a f a l l b u t he 
n o t e d t h a t , i n t h a t c a s e , CTS symptoms w o u l d d e v e l o p i m m e d i a t e l y o r w i t h i n d a y s . 
( E x . 9 - 8 ) . The r e c o r d i n d i c a t e s t h a t c l a i m a n t ' s symptoms d e v e l o p e d g r a d u a l l y 
o v e r a c o u p l e o f y e a r s . F u r t h e r m o r e , n o t h i n g i n t h e r e c o r d i n d i c a t e s t h a t 
c l a i m a n t i n j u r e d h e r w r i s t s i n t h e s e f a l l s o r t h a t s h e d e v e l o p e d CTS symptoms as 
a r e s u l t o f t h e s e f a l l s . 

D r . B u t t o n , o r t h o p e d i s t , c o n d u c t e d a r e c o r d r e v i e w f o r t h e i n s u r e r a n d 
o p i n e d t h a t c l a i m a n t ' s w o r k a c t i v i t i e s w e r e n o t c a u s a t i v e o r m a t e r i a l l y a g g r a ­
v a t i n g r e g a r d i n g t h e CTS. ( E x . 4 - 1 ) . He t e n t a t i v e l y o p i n e d t h a t t h e c a u s e was 
i d i o p a t h i c . Id. D r . B u t t o n d i d n o t meet w i t h c l a i m a n t a n d h a d no d e m o n s t r a t i o n 
o f t h e u s e o f t h e e n d o r s e m e n t s t a m p s . I n a d d i t i o n , he h a d an i n a c c u r a t e h i s t o r y 
r e g a r d i n g c l a i m a n t ' s w o r k a c t i v i t i e s . He u n d e r s t o o d t h a t t h e w o r k i n v o l v e d e n ­
d o r s i n g c h e c k s f r o m 20 m i n u t e s t o an h o u r f o r o n l y f i v e t o t e n d a y s a m o n t h . 
I d . A c t u a l l y , c l a i m a n t e n d o r s e - s t a m p e d c h e c k s on a d a i l y b a s i s a t a minimum o f 
20 m i n u t e s p e r d a y . F o r f i v e t o t e n d a y s p e r m o n t h , t h i s a c t i v i t y l a s t e d a max­
imum o f a n h o u r p e r d a y . Be c a u s e D r . B u t t o n h ad an i n a c c u r a t e h i s t o r y , we do 
n o t f i n d h i s o p i n i o n p e r s u a s i v e . See M i l l e r v . G r a n i t e C o n s t r u c t i o n Co., 28 Or 
App 4 7 3 , 476 ( 1 9 7 7 ) ; W e i l a n d v . S A I F , 64 Or App 810 ( 1 9 8 3 ) . 

D r . J o n e s , t r e a t i n g o r t h o p e d i s t , p e r f o r m e d c l a i m a n t ' s r i g h t c a r p a l t u n n e l 
s u r g e r y , knew c l a i m a n t , a n d q u e s t i o n e d h e r a b o u t h e r w o r k a n d n o n w o r k a c t i v i ­
t i e s . ( E x . 7 ) . He o p i n e d t h a t d i r e c t t r a u m a t o t h e w r i s t a n d p a l m a r e a r a t h e r 
t h a n r e p e t i t i v e m o t i o n o f t h e w r i s t w o u l d be a d i r e c t c a u s e o f CTS. C l a i m a n t 
d e m o n s t r a t e d u s e o f t h e f o u r e n d o r s e m e n t s t a m p s s h e h a d u s e d o v e r a f i v e - a n d - a -
h a l f y e a r p e r i o d . D r . J o n e s f o u n d t h a t , o f t h e f o u r s t a m p s , t h e l a s t t h r e e u s e d 
r e s u l t e d i n v a r y i n g d e g r e e s o f t r a u m a t o t h e p a l m a n d w r i s t . I t was w h i l e u s i n g 
t h e s e t h r e e s t a m p s t h a t c l a i m a n t ' s c o n d i t i o n a p p e a r e d a n d w o r s e n e d . D r . J o n e s 
o p i n e d t h a t t h e m a j o r c o n t r i b u t i n g c a u s e o f h e r CTS was t h e c h e c k s t a m p i n g 
a c t i v i t i e s w h i c h c a u s e d t r a u m a t o c l a i m a n t ' s p a l m a n d w r i s t . ( E x . 9 - 1 7 ) . He 
a l s o o p i n e d t h a t i t was m e d i c a l l y p r o b a b l e t h a t u s i n g t h e h a n d s t a m p s c a u s e d 
c l a i m a n t ' s CTS, g i v e n t h e f a c t t h a t she h a d no a c t i v i t i e s o u t s i d e o f w o r k t h a t 
w o u l d p r o d u c e t h e same t r a u m a . ( E x s . 7, 9 - 3 0 ) . 
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The B o a r d g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n ; h o w e v e r , i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e r e a s o n s t o do 
o t h e r w i s e . W e i l a n d v . S A I F , 64 Or App 8 1 0 , 814 ( 1 9 8 3 ) ; Nancy E. C u d a b a c k , 37 
Van N a t t a 1 5 8 0 , w i t h d r a w n o n o t h e r g r o u n d s , 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b ­
l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . H e r e , t h e r e a r e no p e r s u a s i v e r e a s o n s n o t t o 
d e f e r t o D r . J o n e s . A l t h o u g h t h e q u e s t i o n i n g d u r i n g h i s d e p o s i t i o n s c r e a t e d 
some i n d e c i s i o n , we f i n d t h a t he u l t i m a t e l y came t o t h e c o n c l u s i o n t h a t c l a i m ­
a n t ' s w o r k a c t i v i t i e s w e r e t h e m a j o r c o n t r i b u t i n g c a u s e o f h e r r i g h t CTS. T h u s , 
we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d , b y a p r e p o n d e r a n c e o f t h e e v i d e n c e , 
t h a t h e r w o r k a c t i v i t i e s w e r e t h e m a j o r c o n t r i b u t i n g c a u s e o f h e r r i g h t CTS. 

R i g h t S h o u l d e r C o n d i t i o n 

The m e d i c a l e v i d e n c e d o e s n o t e s t a b l i s h t h a t c l a i m a n t ' s w o r k a c t i v i t i e s a r e 
t h e m a j o r c o n t r i b u t i n g c a u s e o f h e r r i g h t s h o u l d e r c o n d i t i o n . D r . R e e v e s o p i n e d 
t h a t t h e r e was no i n d i c a t i o n t h a t t h e s h o u l d e r c o n d i t i o n was w o r k - r e l a t e d . 
( E x s . 1 0 - 4 , 1 0 - 1 5 ) . D r . J o n e s o p i n e d t h a t c l a i m a n t s u f f e r e d f r o m s u b a c r o m i a l 
b u r s i t i s t h a t m i g h t be r e l a t e d t o a f a l l as o p p o s e d t o a h a n d - s h o u l d e r s y n d r o m e . 
( E x s . 8-8, 9-12, 9 - 1 8 ) . He d i d n o t r e l a t e t h e s h o u l d e r c o n d i t i o n t o c l a i m a n t ' s 
w o r k a c t i v i t i e s . On t h i s r e c o r d , we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h 
t h a t h e r w o r k a c t i v i t i e s a r e t h e m a j o r c o n t r i b u t i n g c a u s e o f h e r r i g h t s h o u l d e r 
c o n d i t i o n . 

L e f t W r i s t C o n d i t i o n 

T h e r e i s v e r y l i t t l e m e d i c a l e v i d e n c e i n t h e r e c o r d r e l a t i n g t o c l a i m a n t ' s 
l e f t w r i s t c o n d i t i o n . R e g a r d i n g t h e r e l a t i o n s h i p w i t h c l a i m a n t ' s w o r k a c t i v i ­
t i e s , D r . J o n e s o p i n e d t h a t o n l y t h e c h e c k s t a m p i n g a c t i v i t y c o u l d h a v e c a u s e d 
w r i s t p r o b l e m s . H o wever, c l a i m a n t d i d t h i s a c t i v i t y w i t h h e r r i g h t h a n d . As 
f o r h e r l e f t w r i s t c o n d i t i o n , D r . J o n e s n o t e d t h a t t h e n e r v e c o n d u c t i o n s t u d i e s 
s howed b o r d e r l i n e CTS o n t h e l e f t . ( E x . 2 A - 2 ) . He t e n t a t i v e l y c l a s s i f i e d t h e 
l e f t w r i s t c o n d i t i o n as b e i n g s e c o n d a r y t o o v e r u s e t y p e a c t i v i t y . I d . 

D r . R e e v e s d i d n o t g i v e an o p i n i o n a b o u t t h e l e f t w r i s t c o n d i t i o n . We f i n d 
t h a t D r . J o n e s ' s t a t e m e n t s a r e n o t s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t ' s w o r k 
a c t i v i t i e s w e r e t h e m a j o r c o n t r i b u t i n g c a u s e o f h e r l e f t w r i s t c o n d i t i o n . 

A t t o r n e y F e e s 

C l a i m a n t i s e n t i t l e d t o an a s s e s s e d a t t o r n e y f e e f o r p r e v a i l i n g o n t h e com­
p e n s a b i l i t y o f t h e r i g h t CTS c o n d i t i o n . ORS 6 5 6 . 3 8 6 ( 1 ) . A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) and a p p l y i n g t h e m t o t h i s c a s e , we f i n d 
t h a t a r e a s o n a b l e a s s e s s e d a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s . a t 
h e a r i n g a n d o n r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f t h e r i g h t CTS c o n d i t i o n 
i s $ 1 , 5 0 0 , t o be p a i d b y t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we h a v e p a r ­
t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e ( a s r e p r e s e n t e d b y a p p e l ­
l a n t ' s b r i e f a n d t h e h e a r i n g r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , a n d t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 18, 1 9 9 1 i s r e v e r s e d i n p a r t a n d a f f i r m e d 
i n p a r t . The i n s u r e r ' s d e n i a l o f t h e r i g h t c a r p a l t u n n e l s y n d r o m e c o n d i t i o n i s 
s e t a s i d e a n d t h e c l a i m i s r e m a n d e d t o t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o 
l a w . F o r s e r v i c e s a t h e a r i n g a n d o n r e v i e w c o n c e r n i n g c o m p e n s a b i l i t y o f c l a i m ­
a n t ' s r i g h t CTS c o n d i t i o n , c l a i m a n t ' s a t t o r n e y i s a w a r d e d an a s s e s s e d f e e o f 
$ 1 , 5 0 0 , t o be p a i d b y t h e i n s u r e r . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ROY HANSEN, C l a i m a n t 

Own M o t i o n No. 66-0200M 
OWN MOTION ORDER 

Emerson G. F i s h e r , C l a i m a n t A t t o r n e y 
S a i f L e g a l D e p a r t m e n t , D e f e n s e A t t o r n e y 

The S A I F C o r p o r a t i o n s u b m i t t e d c l a i m a n t ' s c l a i m f o r t h e p r o v i s i o n o f a d d i ­
t i o n a l m e d i c a l b e n e f i t s r e l a t e d t o h i s May 29, 1959 c l a i m . C l a i m a n t was a w a r d e d 
p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s i n 1966. The c l a i m was l a s t c l o s e d o n 
November 1 3 , 1 9 9 0 . SA I F t h e n recommended t h a t t h e c l a i m b e r e o p e n e d f o r t h e 
p r o v i s i o n o f m e d i c a l s e r v i c e s , s p e c i f i c a l l y t o p r o v i d e p r e s c r i p t i o n s , a n o f f i c e 
v i s i t a n d a n x - r a y . S A I F a l s o r e q u e s t e d r e i m b u r s e m e n t f r o m t h e R e o p e n e d C l a i m s 
R e s e r v e . 

P r e s c r i p t i o n s f r o m S e p t e m b e r 2 5, 1990 t h r o u g h J a n u a r y 5, 1 9 9 1 i n c l u d e d 
2,250 D a r v o n ( 6 5 mg) i n t h e amount o f $6 7 6 . 9 0 ; 345 V a l i u m ( 1 0 mg) i n t h e amount 
o f $ 3 6 9 . 8 5 ; 1500 L o m o t i l i n t h e amount o f $597; 1,500 P r o B a n t h i n e ( 1 5 mg.) i n 
t h e a m o u n t o f $ 8 4 9 . 8 5 ; 60 A n n a p r o x i n t h e amount o f $ 8 3 . 9 5 ; a n d P r e p a r a t i o n H i n 
t h e a m o u n t o f $ 5 8 . 0 0 . By a J a n u a r y 30, 1 9 9 1 Own M o t i o n O r d e r , we a u t h o r i z e d r e ­
i m b u r s e m e n t f o r t h e o f f i c e v i s i t a n d x - r a y , b u t d e f e r r e d f u r t h e r a c t i o n o n 
c l a i m a n t ' s r e q u e s t f o r t h e a u t h o r i z a t i o n o f p r e s c r i p t i o n m e d i c a t i o n s u n t i l an 
i n p a t i e n t e v a l u a t i o n o f t h e r e a s o n a b l e n e s s a nd n e c e s s i t y o f t h e u n u s u a l l y h i g h 
d o s a g e o f m e d i c a t i o n s p r e s c r i b e d b y D r . B i r k e l o , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
h a d b e e n p e r f o r m e d a t t h e U n i v e r s i t y o f W a s h i n g t o n M e d i c a l S c h o o l , O r e g o n H e a l t h 
S c i e n c e s U n i v e r s i t y o r a n y o t h e r c o m p a r a b l e m e d i c a l f a c i l i t y . S p e c i f i c a l l y , we 
r e q u e s t e d a n o p i n i o n r e g a r d i n g c l a i m a n t ' s a l l e g e d m a l a b s o r p t i o n s y n d r o m e a n d t h e 
n e e d f o r m e d i c a t i o n s a t t h e l e v e l s p r e s c r i b e d . 

C l a i m a n t r e q u e s t e d a h e a r i n g t o o b t a i n f u r t h e r i n f o r m a t i o n r e g a r d i n g t h e 
i n p a t i e n t e v a l u a t i o n a n d s u g g e s t e d t h a t he may n o t be a b l e t o t o l e r a t e t h e e v a l ­
u a t i o n . By a F e b r u a r y 14, 1990 Own M o t i o n O r d e r , we d e c l i n e d t o r e f e r t h e m a t ­
t e r f o r a n e v i d e n t i a r y h e a r i n g a nd d i r e c t e d c l a i m a n t t o s e e k f u r t h e r i n f o r m a t i o n 
r e g a r d i n g t h e e v a l u a t i o n f r o m t h e m e d i c a l f a c i l i t y w h e r e S A I F h a d s c h e d u l e d t h e 
e v a l u a t i o n . We a l s o s u g g e s t e d t h a t c l a i m a n t s u b m i t a d o c t o r ' s o p i n i o n t o t h e 
B o a r d i f h e f e l t he c o u l d n o t t o l e r a t e t h e e v a l u a t i o n . 

C l a i m a n t t h e n c o n t e n d e d t h a t t h e B o a r d does n o t h a v e own m o t i o n j u r i s d i c ­
t i o n o v e r h i s r e q u e s t f o r m e d i c a l b e n e f i t s a n d r e q u e s t e d t h a t we r e m a n d t h e m a t ­
t e r t o S A I F f o r p r o c e s s i n g u n d e r ORS 656.245. By an A p r i l 4, 1 9 9 1 Own M o t i o n 
O r d e r , we a b a t e d o u r p r i o r o r d e r t o p e r m i t r e c o n s i d e r a t i o n o f t h e j u r i s d i c t i o n a l 
i s s u e . 

By a n A p r i l 2 4 , 1 9 9 1 Own M o t i o n O r d e r , we e s t a b l i s h e d t h a t t h e B o a r d h a s 
s u b j e c t - m a t t e r j u r i s d i c t i o n u n d e r i t s own m o t i o n t o r e v i e w p r e - 1 9 6 6 i n j u r y 
c l a i m s f o r m e d i c a l b e n e f i t s a n d p r o c e e d e d t o r e p u b l i s h o u r F e b r u a r y 1 4 , 1 9 9 1 
o r d e r . 

On A p r i l 1 9 , 1 9 9 1 , SAIF s u b m i t t e d a d d i t i o n a l b i l l i n g s f o r p r e s c r i p t i o n s , 
l o d g i n g a n d a n o f f i c e v i s i t . The p r e s c r i p t i o n s , a d m i n i s t e r e d f r o m J a n u a r y 2 4 , 
1 9 9 1 t h r o u g h M a r c h 3 0 , 1 9 9 1 , i n c l u d e d 2,250 D a r v o n (65 mg. ) i n t h e amou n t o f 
$ 6 8 9 . 8 5 ; 345 V a l i u m ( 1 0 mg.) i n t h e amount o f $ 3 8 9 . 8 5 ; 1,500 P r o B a n t h i n e ( 1 5 
mg.) i n t h e amou n t o f $ 8 9 9 . 8 5 ; 1,500 L o m o t i l i n t h e amount o f $ 5 9 7 . 0 0 ; a n d 
P r e p a r a t i o n H i n t h e amount o f $58.50. 

On November 2 1 , 1 9 9 1 , we r e c e i v e d a c o p y o f c l a i m a n t ' s m e d i c a l f i l e , w h i c h 
h a d b e e n s e n t b y S A I F t o t h e M e d i c a l R e v i e w and Abuse S e c t i o n o f t h e W o r k e r s 
C o m p e n s a t i o n D i v i s i o n r e q u e s t i n g t h a t t h e D i r e c t o r d e t e r m i n e t h e r e a s o n a b l e n e s s 
a n d n e c e s s i t y o f t h e amount o f n a r c o t i c m e d i c a t i o n b e i n g consumed b y c l a i m a n t . 
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T h i s f i l e i n c l u d e d an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n p e r f o r m e d o n a n o u t p a t i e n t 
b a s i s b y D r . S c h a e r , M.D., a t t h e G a s t r o e n t e r o l o g i c a l C l i n i c , O r e g o n H e a l t h S c i ­
e n c e s U n i v e r s i t y , o n J u n e 1 1 , 1 9 9 1 . D r . S c h a e r was u n a b l e o n t h e b a s i s o f a 
s i n g l e o u t p a t i e n t v i s i t t o make e i t h e r a d e t e r m i n a t i o n r e g a r d i n g t h e e t i o l o g y o f 
c l a i m a n t ' s c h r o n i c d i a r r h e a o r w h e t h e r h i s m e d i c a t i o n i n t a k e was r e a s o n a b l e . He 
s t a t e d , "To a c c u r a t e l y e v a l u a t e [ c l a i m a n t ] , I b e l i e v e he w i l l n e e d t o be p l a c e d 
i n a c o n t r o l l e d s e t t i n g , t a k e n o f f h i s m e d i c a t i o n s a n d r e p e a t e v a l u a t i o n s d o n e . " 
I n o t h e r w o r d s , D r . S c h a e r recommended t h e same t y p e o f c o n t r o l l e d , i n p a t i e n t 
e v a l u a t i o n we h a d o r d e r e d i n o u r F e b r u a r y 14, 1 9 9 1 Own M o t i o n O r d e r . 

FACTS 

C l a i m a n t , 62 y e a r s o l d , s u s t a i n e d a c r u s h i n g i n j u r y t o h i s l o w b a c k , 
p e l v i s , abdomen a n d f e e t when he was s t r u c k b y f a l l i n g b o u l d e r s . H i s i n t e s t i n e 
was a v u l s e d a n d became i n f e c t e d , r e q u i r i n g a b o w e l r e s e c t i o n . ( E x . 2 0 6 ) . I n 
S e p t e m b e r 1 9 6 2 , D r . G r a y e x a m i n e d c l a i m a n t a f t e r c l a i m a n t c o n t i n u e d t o h a v e 
d i a r r h e a t h a t was n o t a m e n a b l e t o c o n t r o l b y a n t i c h o l i n e r g i c s a n d a b l a n d d i e t . 
D r . G r a y p e r f o r m e d t e s t s t o r u l e o u t a m a l a b s o r p t i o n s y n d r o m e , a n d c o n c l u d e d 
t h a t , o n t h e b a s i s o f c l a i m a n t ' s h i s t o r y , p h y s i c a l f i n d i n g s , a n d l a b o r a t o r y r e ­
s u l t s , c l a i m a n t ' s i n t e s t i n a l d i s t r e s s was t h e r e s u l t o f h y p o i r r i t a b i l i t y a n d 
h y p e r m o t i l i t y . ( E x s . 199, 2 0 0 ) . 

I n a May 1 1 , 1966 r e p o r t , D r . C h u i n a r d , o r t h o p e d i s t , recommended- t h a t o n l y 
o n e d o c t o r s h o u l d p r o v i d e c l a i m a n t w i t h p a i n m e d i c a t i o n , i n o r d e r t o p r e v e n t 
o v e r m e d i c a t i o n w i t h t r a n q u i l i z e r s , s l e e p i n g p i l l s , a n d so f o r t h . ( E x . 1 8 6 ) . I n 
A u g u s t , 1 9 6 7 , c l a i m a n t was r e f e r r e d t o D r . B i t t n e r b y SIAC ( S A I F ' s p r e d e c e s s o r ) 
f o r a n i n p a t i e n t e v a l u a t i o n i n an e f f o r t t o g e t h i m o f f t h e l a r g e n u m b e r o f 
d r u g s t h a t he h a d b e e n t a k i n g . A f t e r t e s t s , D r . B i t t n e r a l s o r u l e d o u t m a l ­
a b s o r p t i o n s y n d r o m e , d i a g n o s i n g c l a i m a n t ' s b o w e l c o n d i t i o n as f u n c t i o n a l b o w e l 
s y n d r o m e , p r o b a b l e m u l t i p l e a b d o m i n a l a d h e s i o n s s e c o n d a r y t o o l d a b s c e s s e s , f u ­
s i o n o f t h e r i g h t h i p , a n d a r t h r i t i s o f t h e l u m b a r s p i n e , L 3 - 4 - 5 . He r e p o r t e d , 

"The p a t i e n t was g r a d u a l l y w i t h d r a w n f r o m m e d i c a t i o n a n d a t 
t h e t i m e o f d i s c h a r g e was t a k i n g o n l y N o r g e s i c , t w o 2 o r 3 t i m e s a 
d a y a n d L o m o t i l t w o t a b l e t s b e t w e e n o n c e a n d t w o t i m e s a d a y . H i s 
s t o o l s h a d d e c r e a s e d f r o m a number o f f i v e t o t e n p e r d a y t o a f o r m 
s t o o l o c c u r r i n g t w o o r t h r e e t i m e s a d a y , w i t h l i t t l e o r no c r a m p ­
i n g . [ A f t e r p s y c h o l o g i c t e s t i n g and e v a l u a t i o n ] [ i ] t was f e l t t h a t 
h i s p r o b l e m was p r i m a r i l y t h a t o f d r u g d e p e n d e n c y . " ( E x . 1 8 2 , 1 8 3 , 
1 8 4 ) . 

I n O c t o b e r 1 9 6 7 , c l a i m a n t was a g a i n a d m i t t e d t o t h e h o s p i t a l f o r o v e r d o s ­
i n g o n m e d i c a t i o n . D r . G r a y e v a l u a t e d c l a i m a n t a f t e r n o t i n g t h a t c l a i m a n t h a d 
b e e n t a k i n g a n i n o r d i n a t e number a n d v a r i e t y o f d r u g s p r e s c r i b e d b y v a r i o u s 
p h y s i c i a n s t h r o u g h o u t t h e s t a t e o f O r e g o n , w h i c h i n c l u d e d s e d a t i v e s , t r a n q u i l i z ­
e r s , m u s c l e r e l a x a n t s , a n a l g e s i c s , a n d a n t i c h o l i n e r g i c d r u g s f o r h i s b o w e l d i f ­
f i c u l t i e s . G r a y s t a t e d t h a t c l a i m a n t h a d no a b s o r p t i v e d e f e c t , b u t a p r o b l e m o f 
h y p e r m o t i l i t y . G r a y b a s e d h i s o p i n i o n o n s t o o l a n a l y s i s a n d t h e f a c t t h a t 
c l a i m a n t ' s g e n e r a l n u t r i t i o n was g o o d . G r a y a g r e e d t h a t t r a n q u i l i z e r s a n d s e d a ­
t i v e s s h o u l d n o t be a r e s p o n s i b i l i t y o f t h e S t a t e C o m p e n s a t i o n D e p a r t m e n t , b u t 
he d i d recommend t h a t c l a i m a n t t a k e D a r v o n 65, L o m o t i l a n d P r o b a n t h i n e . He 
n o t e d t h a t , w h i l e i n t h e h o s p i t a l , d i v i d e d d a i l y d o s e s o f L o m o t i l a n d P r o b a n ­
t h i n e e n a b l e d c l a i m a n t t o c o n t r o l h i s d i a r r h e a . G r a y d i d n o t i n d i c a t e t h e p r e ­
s c r i p t i o n a m o u n t s o f t h e s e d r u g s . (Ex. 180, 1 8 1 ) . 

I n November 19 6 7 , t h e S t a t e C o m p e n s a t i o n D e p a r t m e n t a g r e e d t o c o m p e n s a t e 
M c A l e a r P h a r m a c y i n T w i n B r i d g e s , M o n t a n a , f o r m e d i c a t i o n r e l a t e d t o t h e t r e a t ­
m e n t o f c l a i m a n t ' s i n d u s t r i a l a c c i d e n t . (Ex. 1 7 8 ) . I n J a n u a r y 1 9 7 4 , S A I F w r o t e 
t o t h e p h a r m a c y , d i s c o n t i n u i n g r e s p o n s i b i l i t y f o r a n y f u r t h e r p r e s c r i p t i o n s 
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b e c a u s e t h e y d i d n o t know t h e w h e r e a b o u t s o f c l a i m a n t ' s d o c t o r , D r . B e i t h o n . 
( E x . 1 7 5 ) . I n J a n u a r y 1 9 7 7 , c l a i m a n t c o n s u l t e d D r . J a c o b s o n , who g a v e c l a i m a n t 
p r e s c r i p t i o n s f o r L o m o t i l , P r o b a n t h i n e , V a l i u m and D a r v o n 65 a t t h e r a t e o f 4 a 
d a y . D r . J a c o b s o n r e p o r t e d c l a i m a n t was v e r y u p s e t a n d s t a t e d he c o u l d n o t g e t 
b y o n l e s s t h a n 500 p e r m o n t h . J a c o b s o n r e f u s e d t o p r e s c i b e t h a t d o s a g e . ( E x . 
1 5 7 ) . A p p a r e n t l y , p a y m e n t s c o n t i n u e d t o be made t o M c A l e a r P h a r m a c y , b e c a u s e 
S A I F a g a i n , i n J u l y 1 9 7 7 , s t a t e d i t c o u l d n o t c o n t i n u e p a y m e n t o f b i l l s w i t h o u t 
c u r r e n t m e d i c a l r e p o r t s . C l a i m a n t h a d n o t s e e n D r . B e i t h o n s i n c e A u g u s t , 1975. 
( E x . 1 5 8 ) . I n November 1977, S A I F ' s m e d i c a l d i r e c t o r r e p o r t e d t h a t c l a i m a n t h a d 
b e e n g e t t i n g e a c h m o n t h , as p r e s c r i b e d b y D r . B e i t h o n , t h e f o l l o w i n g : 450 
L o m o t i l ( 1 5 p e r d a y ) ; 100 V a l i u m (3 p e r d a y ) ; 550 D a r v o n 65 ( 1 8 p e r d a y ) ; a n d 
400 P r o b a n t h i n e ( 1 3 p e r d a y ) . ( E x . 1 5 4 ) . D r . B e i t h o n r e p l i e d t o t h i s r e p o r t , 
s t a t i n g t h a t he t h o u g h t c l a i m a n t may be a d d i c t e d t o L o m o t i l . D r . B e i t h o n s t a t e d 
he was n o t a w a r e t h a t c l a i m a n t was t a k i n g as much m e d i c a t i o n as l i s t e d , s t a t i n g 
he h a d n o t s e e n c l a i m a n t s i n c e A u g u s t o f 1975 u n t i l A u g u s t 1 9 7 7 . ( E x . 1 5 3 ) . I n 
J a n u a r y 1 9 7 8 , c l a i m a n t was s e n t t o D r . J a c o b s o n f o r e v a l u a t i o n . C l a i m a n t l e f t 
w i t h p r e s c r i p t i o n s f o r 120 e a c h o f D a r v o n , V a l i u m , P r o b a n t h i n e , a n d L o m o t i l . 
( E x . 1 5 0 ) . On F e b r u a r y 1978, D r . J a c o b s o n r e f u s e d t o c o n t i n u e t o s e e c l a i m a n t 
a f t e r c l a i m a n t i n d i c a t e d h i s n o n c o o p e r a t i o n w i t h management o f m e d i c a t i o n . ( E x . 
1 4 6 ) . Upon t h i s r e f u s a l , SAIF r e a u t h o r i z e d D r . B e i t h o n t o b e t h e s o l e p r o v i d e r 
o f c l a i m a n t ' s t r e a t m e n t a n d m e d i c a t i o n . (Ex. 1 4 5 ) . A t t h i s t i m e , c l a i m a n t 
w e i g h e d 210 p o u n d s . D r . B e i t h o n r e p o r t e d t o SAIF t h r e e v i s i t s b y c l a i m a n t w a n t ­
i n g new p r e s c r i p t i o n s f o r i n c r e a s e d a m o u n t s o f V a l i u m , D a r v o n , L o m o t i l , P r o b a n ­
t h i n e , a n d P r e p a r a t i o n H. ( E x . 1 4 2 ) . A f t e r an a p p e a r a n c e b e f o r e t h e M o n t a n a 
B o a r d o f M e d i c a l E x a m i n e r s , D r . B e i t h o n w i t h d r e w as c l a i m a n t ' s a c t i n g p h y s i c i a n . 
( E x . 1 4 1 ) . C l a i m a n t r e q u e s t e d a h e a r i n g o n t h e r e d u c t i o n i n t h e a m o u n t s o f 
d r u g s he h a d b e e n r e c e i v i n g . ( E x . 1 3 9 ) . 

I n S e p t e m b e r 1978, D r . G r a y s t a t e d t o c l a i m a n t ' s a t t o r n e y t h a t c l a i m a n t ' s 
d r u g s w e r e i n d i c a t e d o n c l i n i c a l g r o u n d s b e c a u s e c l a i m a n t c o n t i n u e d t o s u f f e r 
f r o m e i t h e r m a l a b s o r p t i o n o r f i s t u l a e r e l a t e d t o h i s o r i g i n a l i n j u r i e s . ( E x . 
1 3 8 ) . I n O c t o b e r 1 9 7 8 , D r . C a n t y r e p o r t e d t o SAIF t h a t c l a i m a n t ' s h i p r e p l a c e ­
m e n t was e x c e l l e n t a n d t h a t h i s d i s c o m f o r t had d e c r e a s e d . He n o t e d t h a t , d e ­
s p i t e t h i s i m p r o v e m e n t , c l a i m a n t c o n t i n u e d t o t a k e l a r g e a m o u n t s o f m e d i c a t i o n , 
i n c l u d i n g V a l i u m , D a r v o n 65, P r o b a n t h i n e and L o m o t i l . ( E x . 1 3 7 ) . I n F e b r u a r y 
1 9 7 9 , D r . G r a y r e s i g n e d as c l a i m a n t ' s p h y s i c i a n . ( E x . 1 3 5 ) . I n May 1979, D r . 
G r a y was r e p r i m a n d e d b y t h e O r e g o n B o a r d o f M e d i c a l E x a m i n e r s f o r o v e r p r e s c r i b -
i n g m e d i c a t i o n t o c l a i m a n t . ( E x . 1 3 2 ) . 

I n S e p t e m b e r 19 7 9 , c l a i m a n t c o n s u l t e d D r . S t a p l e s , M.D. f o r p r e s c r i p t i o n 
r e f i l l s . ( E x . 1 3 4 ) . I n November 1980, D r . S t a p l e s r e s i g n e d as c l a i m a n t ' s 
p h y s i c i a n . I n May 1 9 8 1 , S A I F ' s m e d i c a l c o n s u l t a n t , D r . N o r t o n , w r o t e t o t h e 
M o n t a n a S t a t e B o a r d o f M e d i c a l E x a m i n e r s , n o t i n g t h a t a D r . B i r k e l o i n B u t t e , 
M o n t a n a , was c o o p e r a t i n g w i t h c l a i m a n t t o o b t a i n m e d i c a t i o n i n l a r g e q u a n t i t i e s . 
( E x . 1 2 4 ) . The M o n t a n a B o a r d recommended t h a t p r e s c r i p t i o n s f o r c l a i m a n t be 
w r i t t e n new e v e r y t h r e e m o n t h s , t h a t c l a i m a n t may h a v e o n l y one m o n t h ' s s u p p l y 
o f m e d i c i n e a t a t i m e , and t h a t D r . B i r k e l o was t o e v a l u a t e c l a i m a n t e v e r y t h r e e 
m o n t h s . ( E x . 1 2 0 ) . D r . D a v i d s o n , who e x a m i n e d c l a i m a n t i n M a r c h 1 9 8 6 , r e c o m ­
mended a n o t h e r h i p s u r g e r y and n o t e d t h a t c l a i m a n t h a d become a d d i c t e d t o many 
o f h i s m e d i c a t i o n s . ( E x . 8 1 ) . I n A u g u s t 1986, D r . B i r k e l o w r o t e t o S A I F t h a t 
he was u n c o m f o r t a b l e w r i t i n g p r e s c r i p t i o n s f o r c l a i m a n t , b u t t h a t t h e r e was n o t 
much he c o u l d do t o r e d u c e t h e amount o f m e d i c a t i o n u n l e s s c l a i m a n t was w i l l i n g 
t o e m b a r k o n a p r o l o n g e d p r o g r a m o f g r a d u a l r e d u c t i o n , i n w h i c h c l a i m a n t showed 
no i n t e r e s t . B i r k e l o recommended t h a t c l a i m a n t be s e n t t o a m e d i c a l c e n t e r f o r 
e v a l u a t i o n a n d a d v i c e i n management o f h i s p r o b l e m . ( E x . 6 8 ) . By t h e J a n u a r y 
1 9 , 1989 S t i p u l a t i o n , S AIF a g r e e d t o assume r e s p o n s i b i l i t y f o r r e l a t e d m e d i c a l 
e x p e n s e s , i n c l u d i n g m e d i c a t i o n , f r o m S e p t e m b e r 1977 t o t h e d a t e o f t h e s t i p u l a ­
t i o n . ( E x . 1 3 6 ) . 
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D r . N o r t o n , S A I F ' s m e d i c a l a d v i s o r , r e v i e w e d c l a i m a n t ' s f i l e f o r an o p i n ­
i o n r e g a r d i n g c l a i m a n t ' s d r u g u s e . He c o n t a c t e d D r . B i r k e l o f o r a n e x p l a n a t i o n 
o f h i s p r e s c r i p t i o n o f m a s s i v e a m o u n t s o f d r u g s . D r . B i r k e l o r e p l i e d t h a t 
c l a i m a n t h a d b e e n d i a g n o s e d w i t h a m a l a b s o r p t i o n s y n d r o m e w h i c h he s t a t e d was 
d i a g n o s e d b y p h y s i c i a n s i n S e a t t l e . A c c o r d i n g t o D r . N o r t o n ' s r e c o r d s , t h e r e 
was no r e p o r t e d m e d i c a l e v i d e n c e o f m a l a b s o r p t i o n o n s t o o l e x a m i n a t i o n , e n d o ­
s c o p y o r b o w e l b i o p s y . T h u s , D r . N o r t o n was u n a b l e t o v a l i d a t e a d i a g n o s i s o f 
m a l a b s o r p t i o n b o w e l s y n d r o m e f r o m t h e m e d i c a l r e c o r d s . 

D r . B i r k e l o r e p o r t e d t h a t he h a d been b e f o r e t h e M o n t a n a B o a r d o f M e d i c a l 
E x a m i n e r s a n d was g i v e n p e r m i s s i o n t o c o n t i n u e p r e s c r i b i n g . He a l s o s t a t e d t h a t 
he was u n c o m f o r t a b l e p r e s c r i b i n g , a nd w e l c o m e d an e v a l u a t i o n o f c l a i m a n t ' s n e e d 
f o r t h e s e m e d i c a t i o n s . ( R e p o r t o f December 13, 1 9 9 0 ) . 

CONCLUSION 

A f t e r o u r r e v i e w o f t h i s r e c o r d , we o r d e r e d t h e i n p a t i e n t e v a l u a t i o n o f 
t h e r e l a t i o n s h i p o f c l a i m a n t ' s a l l e g e d m a l a b s o r p t i o n c o n d i t i o n t o h i s compens­
a b l e i n j u r y a n d an e v a l u a t i o n o f t h e k i n d a nd a m o u n t s o f d r u g s t h a t w e r e b e i n g 
p r e s c r i b e d f o r t h i s c o n d i t i o n . C l a i m a n t u n d e r w e n t a b r i e f o u t p a t i e n t e v a l u a ­
t i o n , r a t h e r t h a n t h e d e f i n i t i v e e v a l u a t i o n t h a t we o r d e r e d . We a r e u n a b l e t o 
d e t e r m i n e f r o m t h e e x a m i n a t i o n r e p o r t t h a t c l a i m a n t e x p e r i e n c e s a m a l a b s o r p t i o n 
s y n d r o m e r e l a t e d t o h i s c o m p e n s a b l e i n j u r y . More i m p o r t a n t l y , we a r e u n a b l e t o 
d e t e r m i n e w h a t m e d i c a t i o n s a nd w h a t d o s a g e s a r e r e a s o n a b l e a n d n e c e s s a r y f o r t h e 
s e q u e l a e o f h i s i n d u s t r i a l i n j u r y . T h u s , t h e e v i d e n c e f a i l s t o p r o v e t h a t t h e 
t y p e o r a m o u n t s o f m e d i c a t i o n a r e r e a s o n a b l e a n d n e c e s s a r y f o r t h e t r e a t m e n t o f 
c l a i m a n t ' s c o m p e n s a b l e c o n d i t i o n . We, t h e r e f o r e , d e n y c l a i m a n t ' s c l a i m f o r 
t h e s e m e d i c a t i o n s a n d d e c l i n e t o a u t h o r i z e r e i m b u r s e m e n t f r o m t h e Reopened 
C l a i m s R e s e r v e . 
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B i s c h o f f & S t r o o b a n d , C l a i m a n t A t t o r n e y s 
C o w l i n g & H e y s e l l , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members Gunn a n d Tenenbaum. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e B r o w n ' s o r d e r t h a t : 
( 1 ) u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r p r o l i f -
e r a n t i n j e c t i o n t h e r a p y ; a n d ( 2 ) u p h e l d t h e i n s u r e r ' s "de f a c t o " d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r l o w b a c k s u r g e r y . On r e v i e w , t h e i s s u e i s 
m e d i c a l s e r v i c e s . We a f f i r m i n p a r t a nd r e v e r s e i n p a r t . 

FINDINGS OF FACT 

On May 2 6 , 1 9 8 8 , c l a i m a n t i n j u r e d h i s l o w b a c k w h i l e e m p l o y e d as a s u b s t i ­
t u t e p h y s i c a l e d u c a t i o n t e a c h e r . He i n i t i a l l y s o u g h t p h y s i c a l t h e r a p y f r o m a 
s p o r t s m e d i c i n e c l i n i c a n d r e c e i v e d i c e t h e r a p y , massage a n d l i g h t t r a c t i o n f o r 
a p e r i o d o f a p p r o x i m a t e l y t w o weeks. On J u n e 13, 1 9 8 8 , he was e x a m i n e d b y D r . 
M a u r e r , who d i a g n o s e d a l u m b o s a c r a l s p r a i n a nd c o n t i n u e d t o p r o v i d e c o n s e r v a t i v e 
t r e a t m e n t . 
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C l a i m a n t ' s p a i n c o n t i n u e d a nd he was r e f e r r e d t o a c h i r o p r a c t o r f o r m o b i ­
l i z a t i o n , w h i c h p r o v e d u n s u c c e s s f u l . C l a i m a n t was t h e n r e f e r r e d t o D r . Dunn, a 
n e u r o s u r g e o n , who d i a g n o s e d f a c e t s y n d r o m e w i t h b i l a t e r a l l i g a m e n t o u s s t r a i n . 
D r . Dunn d i d n o t b e l i e v e s u r g i c a l i n t e r v e n t i o n was n e c e s s a r y a t t h a t t i m e a n d 
recommended f u r t h e r p h y s i c a l t h e r a p y . 

D r . Dunn r e f e r r e d c l a i m a n t t o D r . D e l o n g , f o r c o n s u l t a t i o n . D r . D e l o n g 
d i a g n o s e d c l a i m a n t ' s c o n d i t i o n as i n t e r v e r t e b r a b l e d i s c d e r a n g e m e n t a n d b e l i e v e d 
t h a t he w o u l d b e n e f i t f r o m p r o l i f e r a n t i n j e c t i o n t h e r a p y . The i n s u r e r d e n i e d 
t h e p r o p o s e d t r e a t m e n t b y l e t t e r d a t e d J a n u a r y 5, 1990. 

A f t e r a p e r i o d o f i m p r o v e m e n t , c l a i m a n t r e t u r n e d t o D r . Dunn o n May 2 2 , 
19 9 0 , w i t h c o m p l a i n t s o f i n c r e a s e d p a i n . D r . Dunn r e f e r r e d c l a i m a n t b a c k t o D r . 
D e l o n g f o r w o r k u p a n d p o s s i b l e s u r g i c a l i n t e r v e n t i o n . 

On J u n e 2 8 , 1990, c l a i m a n t was e x a m i n e d b y D r . D i c k e r m a n , a n e u r o l o g i s t , 
a n d D r . Do n a h o o , a n o r t h o p e d i c s u r g e o n , a t t h e o f f i c e s o f t h e O r t h o p a e d i c Con­
s u l t a n t s . B o t h d o c t o r s n o t e d f u n c t i o n a l o v e r l a y a nd c o n c l u d e d t h a t c l a i m a n t 
s h o u l d n o t h a v e a n y t y p e o f s u r g e r y p e r f o r m e d o n h i s b a c k . 

C l a i m a n t ' s c l a i m was c l o s e d b y an A u g u s t 2 9 , 1990 D e t e r m i n a t i o n O r d e r , 
w h i c h a w a r d e d p e r i o d s o f t e m p o r a r y d i s a b i l i t y a n d 1 1 p e r c e n t u n s c h e d u l e d p e r m a ­
n e n t p a r t i a l d i s a b i l i t y . 

M e a n w h i l e , D r . D e l o n g r e f e r r e d c l a i m a n t t o D r . W h i t e a n d D r . S c h o f f e r m a n , 
who, o n A u g u s t 3 1 , 1990, r e q u e s t e d a u t h o r i z a t i o n t o p e r f o r m a L 5 - S 1 l a m i n e c t o m y 
a n d d i s c e c t o m y a n d e n d p l a t e d e c o r t i c a t i o n w i t h o u t f u s i o n . D r . W h i t e u l t i m a t e l y 
p e r f o r m e d t h e l o w b a c k s u r g e r y i n J a n u a r y 1 9 9 1 . 

CONCLUSIONS OF LAW AND OPINION 
A p p l i c a b l e Law 

C l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s m a t t e r b e f o r e May 1 , 1 9 9 0 , a n d t h e 
h e a r i n g was c o n v e n e d o n J u n e 25, 1990. A c c o r d i n g l y , we a n a l y z e t h i s m a t t e r p u r ­
s u a n t t o t h e l a w i n e f f e c t p r i o r t o J u l y 1 , 1990. Or Laws 1990 ( S p e c i a l Ses­
s i o n ) , c h . 2, 5 4 ( 2 ) ; J o h n K. F r e n c h , 43 Van N a t t a 836 ( 1 9 9 1 ) . 

M e d i c a l S e r v i c e s — P r o l i f e r a n t I n j e c t i o n T h e r a p y 

The R e f e r e e c o n c l u d e d t h a t t h e p r o l i f e r a n t i n j e c t i o n t h e r a p y was n o t a 
c o m p e n s a b l e m e d i c a l s e r v i c e b e c a u s e c l a i m a n t h a d f a i l e d t o o b t a i n p r i o r a u t h o ­
r i z a t i o n f o r t h e t r e a t m e n t as r e q u i r e d b y OAR 4 3 6 - 1 0 - 0 4 0 ( 9 ) . C l a i m a n t c o n t e n d s 
t h a t s u c h a u t h o r i z a t i o n was s o u g h t a nd r e l i e s o n a c h a r t n o t e w r i t t e n b y D r . 
Dunn, t h e t r e a t i n g p h y s i c i a n , w h i c h p r o v i d e s : 

" I do b e l i e v e t h a t [ c l a i m a n t ] w o u l d r e s p o n d t o p r o l i f e r a n t i n ­
j e c t i o n s a s s u g g e s t e d b y D r . D e l o n g a n d t h i s w i l l b e a r r a n g e d a f t e r 
he h a s t w o t r i a l s e s s i o n w i t h o u t p r o l i f e r a n c e w i t h o u t m a n i p u l a t i o n . 
I a n t i c i p a t e t h i s s h o u l d t a k e a t o t a l o f s i x weeks b e f o r e a f i n a l 
e v a l u a t i o n c a n be made." ( E x . 4 9 - 3 ) . 

We a g r e e t h a t t h e c h a r t n o t e p r o v i d e d t h e i n s u r e r w i t h n o t i c e t h a t D r . 
Dunn i n t e n d e d t o t r e a t c l a i m a n t w i t h p r o l i f e r a n t i n j e c t i o n s . We do n o t , how­
e v e r , c o n s i d e r t h e c h a r t n o t e a r e q u e s t f o r a u t h o r i z a t i o n f o r s u c h t h e r a p y . 
M o r e o v e r , OAR 4 3 6 - 1 0 - 0 4 0 ( 1 1 ) s p e c i f i c a l l y r e q u i r e s t h a t a r e q u e s t f o r p r o -
l o t h e r a p y m u s t b e s u b m i t t e d t o t h e i n s u r e r on t h e D e p a r t m e n t o f I n s u r a n c e a n d 
F i n a n c e Form 2 0 0 0 . G i v e n t h e n a t u r e o f t h e t r e a t m e n t , we c o n s i d e r t h i s f i l i n g 
r e q u i r e m e n t t o be a r e a s o n a b l e p r o c e d u r e f o r d e t e r m i n i n g w h e t h e r s u c h t r e a t m e n t 
i s r e a s o n a b l e a n d n e c e s s a r y . R a q e r v . E B I C o m p a n i e s , 107 Or App 22 ( 1 9 9 1 ) . 
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A c c o r d i n g l y , we do n o t c o n s i d e r t h e c h a r t n o t e a s u f f i c i e n t r e q u e s t f o r a u t h o r ­
i z a t i o n u n d e r OAR 4 3 6 - 1 0 - 0 4 0 ( 9 ) . The R e f e r e e ' s d e c i s i o n i s a f f i r m e d . 

M e d i c a l S e r v i c e s — L o w B a c k S u r g e r y 

The R e f e r e e c o n c l u d e d t h a t t h e recommended s u r g e r y was n o t a c o m p e n s a b l e 
m e d i c a l s e r v i c e , b e c a u s e i t was n o t r e a s o n a b l e a n d n e c e s s a r y f o r t h e t r e a t m e n t 
o f c l a i m a n t ' s l o w b a c k i n j u r y . We d i s a g r e e . 

F o r h i s c o m p e n s a b l e i n j u r y , c l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s " f o r 
s u c h p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e p r o c e s s o f r e c o v e r y r e q u i r e s . " 
F o r m e r ORS 6 5 6 . 2 4 5 ( 1 ) . I n o r d e r t o p r o v e t h e c o m p e n s a b i l i t y o f t h e p r o p o s e d l o w 
b a c k s u r g e r y , c l a i m a n t has t h e b u r d e n o f p r o v i n g , b y a p r e p o n d e r a n c e o f e v i ­
d e n c e , t h a t t h e r e q u e s t e d s u r g e r y i s r e a s o n a b l e a n d n e c e s s a r y . West v . S A I F , 74 
Or App 317 ( 1 9 8 5 ) . 

C l a i m a n t p r i m a r i l y r e l i e s o n t h e o p i n i o n s o f D r . W h i t e a n d D r . 
S c h o f f e r m a n . D r . W h i t e , who p e r f o r m e d t h e l o w b a c k s u r g e r y i n J a n u a r y 1 9 9 1 , 
r e p o r t e d t h a t c l a i m a n t s u f f e r e d f r o m p a i n f u l d i s c d i s e a s e a n d p o s s i b l e h e r n i a ­
t i o n s a t m u l t i p l e l e v e l s o f t h e s p i n e . He e x p l a i n e d t h a t s u r g e r y was r e q u i r e d 
t o g i v e c l a i m a n t some r e l i e f o f h i s p a i n f u l symptoms c a u s e d b y t h o s e c o n d i t i o n s 
a n d t o e n a b l e c l a i m a n t t o r e t u r n t o h i s n o r m a l a c t i v i t i e s . D r . S c h o f f e r m a n 
a g r e e d t h a t c l a i m a n t was a g o o d c a n d i d a t e f o r t h e s u r g e r y . He b e l i e v e d t h a t t h e 
c o m p e n s a b l e l o w b a c k i n j u r y h a d w o r s e n e d c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e t o 
t h e e x t e n t t h a t he r e q u i r e d m e d i c a l c a r e and t h a t c l a i m a n t h a d a 60 t o 70 p e r ­
c e n t c h a n c e t h a t t h e s u r g e r y w o u l d i m p r o v e h i s p a i n l e v e l b y 50 p e r c e n t . 

The i n s u r e r c o n t e n d s t h a t n e i t h e r p h y s i c i a n ' s o p i n i o n i s p e r s u a s i v e , b e ­
c a u s e t h e y a r e b a s e d s o l e l y u p o n c l a i m a n t ' s u n r e l i a b l e s u b j e c t i v e c o m p l a i n t s o f 
p a i n . We d i s a g r e e . F i r s t , c o n t r a r y t o t h e i n s u r e r ' s a l l e g a t i o n , c l a i m a n t ' s 
n e e d f o r s u r g e r y was s u p p o r t e d b y o b j e c t i v e f i n d i n g s . I n t h e r e q u e s t f o r s u r g i ­
c a l a u t h o r i z a t i o n , D r . W h i t e r e p o r t e d t h a t CT s c a n s t a k e n i n A u g u s t 1990 r e v e a l ­
e d p o s t e r i o r h e r n i a t i o n a t L 5 - S 1 , d e g e n e r a t i v e c h a n g e s a t L3-4 a n d L 4 - 5 . He 
a l s o r e p o r t e d t h a t a MRI s c a n d e m o n s t r a t e d s i g n i f i c a n t d e g e n e r a t i o n a t a l l t h r e e 
l e v e l s . M o r e o v e r , D r . S c h o f f e r m a n r e p o r t e d t h a t , i n h i s o p i n i o n , c l a i m a n t ' s 
s u b j e c t i v e c o m p l a i n t s w e r e c o n s i s t e n t w i t h t h o s e o b j e c t i v e f i n d i n g s . S e c o n d , 
D r . D i c k e r m a n a n d D r . Donahoo's o p i n i o n , w h i c h c o n c l u d e d t h a t c l a i m a n t was n o t a 
g o o d s u r g i c a l c a n d i d a t e due t o t h e l a c k o f o b j e c t i v e f i n d i n g s , was r e n d e r e d 
p r i o r t o t h e d a t e o f t h o s e a d d i t i o n a l d i a g n o s t i c s t u d i e s . B e c a u s e t h e i r o p i n i o n 
i s b a s e d o n i n c o m p l e t e i n f o r m a t i o n , we do n o t f i n d i t p e r s u a s i v e a n d a c c o r d i t 
l i t t l e w e i g h t . Somers v . S A I F , 77 Or App 259 ( 1 9 8 6 ) . F i n a l l y , a f t e r a n o b j e c ­
t i v e e v a l u a t i o n o f c l a i m a n t ' s t e s t i m o n y and t h e m e d i c a l r e c o r d , we f i n d no e v i ­
d e n c e t h a t c a s t s d o u b t o n t h e r e l i a b i l i t y o f h i s c o m p l a i n t s o f p a i n . T h r o u g h o u t 
t h e r e c o v e r y o f h i s l o w b a c k i n j u r y , c l a i m a n t has b e e n e x t r e m e l y m o t i v a t e d t o 
a l l e v i a t e h i s p a i n a n d d i s c o m f o r t . H i s e f f o r t s i n c l u d e s e e k i n g p h y s i c a l t h e r a p y 
p r i o r t o f i l i n g a c l a i m f o r c o m p e n s a t i o n . We a r e n o t p e r s u a d e d b y t h e s u r v e i l ­
l a n c e f i l m s w h i c h d o c u m e n t 23 m i n u t e s o f p h y s i c a l a c t i v i t y d u r i n g m o r e t h a n 
s e v e n h o u r s o f o b s e r v a t i o n . The f i l m e d a c t i v i t i e s a r e c o n s i s t e n t w i t h D r . 
Dunn's d e p o s i t i o n a l t e s t i m o n y t h a t c l a i m a n t w o u l d be a b l e t o p e r f o r m c o a c h i n g 
a c t i v i t i e s o n a l i m i t e d b a s i s . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we c o n c l u d e t h a t c l a i m a n t h a s e s t a b l i s h e d 
t h a t t h e l o w b a c k s u r g e r y was r e a s o n a b l e and n e c e s s a r y m e d i c a l t r e a t m e n t f o r h i s 
c o m p e n s a b l e l o w b a c k i n j u r y . A c c o r d i n g l y , t h e i n s u r e r ' s "de f a c t o " d e n i a l i s 
s e t a s i d e . 

A t t o r n e y Fee a t H e a r i n g a n d o n B o a r d R e v i e w 

B e c a u s e c l a i m a n t has p r e v a i l e d a g a i n s t a d e n i a l o f c o m p e n s a t i o n , c l a i m ­
a n t ' s c o u n s e l i s e n t i t l e d t o an a s s e s s e d f e e u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) . A f t e r 



R i c k S. B a v o u t h , 44 Van N a t t a 454 ( 1 9 9 2 ) : 457 

c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) a n d a p p l y i n g t h e m t o t h i s 
c a s e , we f i n d t h a t a r e a s o n a b l e a s s e s s e d a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s 
s e r v i c e s a t h e a r i n g a n d o n r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f t h e l o w b a c k 
s u r g e r y i s $ 2 , 0 0 0 , t o be p a i d b y t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we 
h a v e p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e c a s e ( a s r e p r e s e n t e d b y t h e 
h e a r i n g r e c o r d ) , t h e c o m p l e x i t y o f t h e i s s u e , a nd t h e v a l u e o f t h e i n t e r e s t i n ­
v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 4, 1 9 9 1 , as r e c o n s i d e r e d o n A p r i l 16, 
1 9 9 1 , i s a f f i r m e d i n p a r t a n d r e v e r s e d i n p a r t . The i n s u r e r ' s "de f a c t o " d e n i a l 
o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m i s s e t a s i d e a n d t h e c l a i m i s r e m a n d e d t o 
t h e i n s u r e r f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o l a w . F o r p r e v a i l i n g o n r e v i e w 
c o n c e r n i n g t h e "de f a c t o " d e n i a l , c l a i m a n t ' s c o u n s e l i s a w a r d e d a r e a s o n a b l e a t ­
t o r n e y f e e o f $ 2 , 0 0 0 , t o be p a i d by t h e i n s u r e r . The r e m a i n d e r o f t h e o r d e r i s 
a f f i r m e d . 

M a r c h 1 6 , 1992 C i t e as 44 Van N a t t a 457 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DALANI L . GRAY, C l a i m a n t 
WCB Case No. 89-16644 

ORDER ON REVIEW 
R o b e r t L. P h i l m o n , C l a i m a n t A t t o r n e y 
C a r o l T a a f f e ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members W e s t e r b a n d and Gunn. 

The S A I F C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e L e a h y ' s 
o r d e r t h a t a w a r d e d an a s s e s s e d a t t o r n e y f e e o f $2,500 f o r c l a i m a n t ' s a t t o r n e y ' s 
e f f o r t s i n s e t t i n g a s i d e t h e d e n i a l o f a r i g h t w r i s t c o n d i t i o n a n d a p e n a l t y -
r e l a t e d a t t o r n e y f e e o f $500 f o r S AIF's l a t e d e n i a l . On r e v i e w , t h e i s s u e i s 
a t t o r n e y f e e s . 

We a f f i r m a n d a d o p t t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g comment. 

On J a n u a r y 5, 1 9 9 0 , t h e R e f e r e e i s s u e d an o r d e r w h i c h : ( 1 ) s e t a s i d e 
S A I F ' s J u l y 1 0 , 1989 d e n i a l o f c l a i m a n t ' s r i g h t w r i s t c o n d i t i o n ; ( 2 ) a w a r d e d an 
a s s e s s e d f e e o f $1,200 f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s a t h e a r i n g i n o v e r ­
t u r n i n g t h e d e n i a l ; a n d ( 3 ) a w a r d e d a p e n a l t y - r e l a t e d a s s e s s e d f e e o f $500 f o r 
S A I F ' s l a t e d e n i a l . On December 5, 1990, t h e B o a r d v a c a t e d t h i s o r d e r o n a n 
e v i d e n t i a r y i s s u e a n d re m a n d e d t h e c a s e t o t h e R e f e r e e . On M a r c h 5, 1 9 9 1 , a 
s e c o n d h e a r i n g was h e l d . On J u l y 12, 1 9 9 1 , t h e R e f e r e e i s s u e d a n o r d e r i n w h i c h 
he c u r e d t h e e v i d e n t i a r y p r o b l e m , f o u n d c l a i m a n t ' s w r i s t c o n d i t i o n c o m p e n s a b l e , 
a n d a s s e s s e d a t t o r n e y f e e s . The R e f e r e e ' s o r d e r s t a t e d t h a t : ( 1 ) t h e " v a c a t e d 
J a n u a r y 5, 1990 O p i n i o n i s r e i n s t a t e d a n d r e p u b l i s h e d as E x h i b i t 'A' t o t h i s 
O p i n i o n a n d O r d e r " ( e m p h a s i s a d d e d ) ; ( 2 ) SAIF's J u l y 10, 1989 d e n i a l i s s e t 
a s i d e ; a n d ( 3 ) c l a i m a n t ' s a t t o r n e y i s a w a r d e d an a s s e s s e d f e e o f $2,500 f o r 
o v e r t u r n i n g t h e d e n i a l a n d $500 f o r t h e l a t e d e n i a l . 

On r e v i e w , S A I F a r g u e s t h a t t h e R e f e r e e a w a r d e d s e p a r a t e a s s e s s e d a t t o r n e y 
f e e s a n d p e n a l t y - r e l a t e d a t t o r n e y f e e s f o r e a c h h e a r i n g . SAIF a r g u e s t h a t t h e 
R e f e r e e ' s t o t a l a w a r d was $3,700 i n a s s e s s e d f e e s a n d $1,000 i n p e n a l t y - r e l a t e d 
f e e s . S A I F c o n t e n d s t h a t t h i s a w a r d i s e x c e s s i v e . C l a i m a n t r e s p o n d s t h a t t h e 
R e f e r e e a w a r d e d : ( 1 ) a t o t a l a s s e s s e d a t t o r n e y f e e o f $2,500 w h i c h c o m p e n s a t e d 
c l a i m a n t ' s a t t o r n e y f o r h i s s e r v i c e s a t b o t h h e a r i n g s f o r p r e v a i l i n g o n t h e 
d e n i a l ; a n d ( 2 ) a t o t a l p e n a l t y - r e l a t e d a s s e s s e d a t t o r n e y f e e o f $500 f o r S A I F ' s 
l a t e d e n i a l . 
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We a g r e e w i t h c l a i m a n t . B e c a u s e t h e f i r s t o r d e r was v a c a t e d , o n l y t h e 
s e c o n d o r d e r h a s a n y e f f e c t . As n o t e d a b o v e , t h e R e f e r e e o n l y i n c o r p o r a t e d t h e 
o p i n i o n p o r t i o n o f t h e v a c a t e d o r d e r i n t o h i s s e c o n d o r d e r . T h u s , t h e r e was 
o n l y o n e o r d e r i s s u e d . A c c o r d i n g l y , t h e t o t a l a s s e s s e d a t t o r n e y f e e f o r s e r ­
v i c e s a t h e a r i n g i s $ 2 , 5 0 0 , a nd t h e t o t a l p e n a l t y - r e l a t e d a s s e s s e d a t t o r n e y f e e 
f o r S A I F ' s l a t e d e n i a l i s $500. 

We n o t e t h a t , i n a s m u c h as a t t o r n e y f e e s a r e n o t c o m p e n s a t i o n f o r p u r p o s e s 
o f ORS 6 5 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s o n 
r e v i e w c o n c e r n i n g t h e R e f e r e e ' s a t t o r n e y f e e a w a r d . S a x t o n v . S A I F , 80 Or App 
6 3 1 ( 1 9 8 6 ) ; D o t s o n v . Bo h e m i a , I n c . , 80 Or App 233 ( 1 9 8 6 ) ; B e n j a m i n G. P a r k e r , 
42 Van N a t t a 2 476 ( 1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 12, 1 9 9 1 i s a f f i r m e d . 

M a r c h 1 6 , 1992 C i t e as 44 Van N a t t a 458 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
SAM L . HOOVER, C l a i m a n t 
WCB Case No. 90-06155 

ORDER ON REMAND 
G a t t i , e t a l . , C l a i m a n t A t t o r n e y s 

J a n e l l e I r v i n g ( S a i f ) , D e f e n s e A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e B o a r d on remand f r o m t h e C o u r t o f A p p e a l s . 
H o o v e r v . S A I F , 110 Or App 140 ( 1 9 9 1 ) . Our p r i o r o r d e r a f f i r m e d a n d a d o p t e d 
t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t d e c l i n e d t o a w a r d an a s s e s s e d a t t o r n e y 
f e e f o r s e r v i c e s r e g a r d i n g t h e SAIF C o r p o r a t i o n ' s p r e - h e a r i n g r e s c i s s i o n o f i t s 
d e n i a l u n d e r f o r m e r ORS 6 5 6 . 3 8 6 ( 1 ) . The c o u r t h a s r e v e r s e d a n d r e m a n d e d a f t e r 
S A I F c o n c e d e d t h a t c l a i m a n t was e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e i n l i g h t 
o f J o n e s v . OSCI, 108 Or App 230 ( 1 9 9 1 ) . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g s u p p l e m e n t a ­
t i o n . 

On M a r c h 2 0 , 1 9 9 0 , c l a i m a n t ' s a t t o r n e y r e q u e s t e d a h e a r i n g c o n c e r n i n g 
S A I F ' s M a r c h 1 2 , 1990 d e n i a l o f c l a i m a n t ' s t h o r a c i c b a c k i n j u r y c l a i m . S A I F h a d 
d e n i e d t h e c l a i m b e c a u s e c l a i m a n t h a d n o t s o u g h t m e d i c a l t r e a t m e n t . On A p r i l 6, 
19 9 0 , c l a i m a n t ' s a t t o r n e y r e q u e s t e d a r e p o r t f r o m D r . W a r n e r , c l a i m a n t ' s t r e a t ­
i n g c h i r o p r a c t o r , r e g a r d i n g c l a i m a n t ' s c o n d i t i o n a nd i t s r e l a t i o n s h i p t o c l a i m ­
a n t ' s w o r k a c t i v i t i e s . S AIF r e s c i n d e d i t s M a r c h 12, 1990 d e n i a l o n A p r i l 1 6 , 
19 9 0 . S A I F r e p o r t e d t h a t i t h a d r e c e i v e d i n f o r m a t i o n f r o m c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n i n d i c a t i n g t h a t c l a i m a n t h ad s o u g h t m e d i c a l t r e a t m e n t . T he h e a r i n g i n 
t h i s m a t t e r was i n i t i a l l y c o n v e n e d o n J u n e 25, 1990 a n d was c o n t i n u e d a n d r e c o n ­
v e n e d o n J u l y 3 1 , 1 990. 

On J u l y 1 8 , 1 9 9 0 , D r . W a r n e r r e s p o n d e d t o c l a i m a n t ' s a t t o r n e y ' s r e q u e s t 
f o r a r e p o r t . W a r n e r c o n c l u d e d t h a t c l a i m a n t ' s t r e a t m e n t was r e l a t e d t o a w o r k 
i n c i d e n t . On J u l y 2 0 , 1990, c l a i m a n t ' s a t t o r n e y r e f e r r e d D r . W a r n e r ' s r e p o r t t o 
S A I F . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o a n a s s e s s e d a t t o r n e y 
f e e u n d e r f o r m e r ORS 6 5 6 . 3 8 6 ( 1 ) . The R e f e r e e r e l i e d o n o u r o r d e r i n Duane L. 
J o n e s , 42 Van N a t t a 875 ( 1 9 9 0 ) , w h i c h h e l d t h a t f o r m e r ORS 6 5 6 . 3 8 6 ( 1 ) p r o v i d e d 
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no b a s i s f o r a n a w a r d o f i n s u r e r - p a i d a t t o r n e y f e e s t o a c l a i m a n t when a c a r r i e r 
w i t h d r a w s i t s d e n i a l p r i o r t o h e a r i n g . We a f f i r m e d a n d a d o p t e d t h e o r d e r o f t h e 
R e f e r e e . 

Our o r d e r i n J o n e s i n i t i a l l y was a f f i r m e d b y t h e C o u r t o f A p p e a l s . J o n e s 
v . OSCI, 107 Or App 78 ( 1 9 9 1 ) . The c o u r t s u b s e q u e n t l y a l l o w e d r e c o n s i d e r a t i o n , 
h o w e v e r , a n d w i t h d r e w i t s o p i n i o n . J o n e s v . OSCI, 108 Or App 2 3 0 , 232 ( 1 9 9 1 ) . 
The c o u r t ' s a c t i o n was b a s e d o n t h e 1 9 9 1 amendment t o ORS 6 5 6 . 3 8 6 ( 1 ) p r o v i d i n g 
t h a t i f "an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g c o m p e n s a t i o n f o r a c l a i m a n t 
a n d a h e a r i n g b y t h e r e f e r e e i s n o t h e l d , a r e a s o n a b l e a t t o r n e y f e e s h a l l b e 
a l l o w e d . " Id. R e l y i n g o n i t s d e c i s i o n i n J o n e s , t h e c o u r t h a s r e v e r s e d a n d 
r e m a n d e d f o r r e c o n s i d e r a t i o n o f c l a i m a n t ' s a t t o r n e y f e e a w a r d . 

C o n s i d e r i n g t h a t c l a i m a n t ' s a t t o r n e y s u b m i t t e d a M a r c h 2 0 , 1990 h e a r i n g 
r e q u e s t r e g a r d i n g S A I F ' s M a r c h 12, 1990 d e n i a l a nd s o u g h t a m e d i c a l r e p o r t f r o m 
D r . W a r n e r , a n d i n l i g h t o f SA I F ' s A p r i l 16, 1990 r e s c i s s i o n a n d a c c e p t a n c e o f 
c l a i m a n t ' s c l a i m p r i o r t o t h e s c h e d u l e d h e a r i n g , we c o n c l u d e t h a t c l a i m a n t ' s 
c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g c o m p e n s a t i o n f o r c l a i m a n t w i t h o u t a h e a r ­
i n g . See K i m b e r l v Wayne, 44 Van N a t t a 328 ( 1 9 9 2 ) . C o n s e q u e n t l y , c l a i m a n t i s 
e n t i t l e d t o a n a t t o r n e y f e e a w a r d u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) . J o n e s v . OSCI, s u p r a . 

F o r p u r p o s e s o f d e t e r m i n i n g a r e a s o n a b l e a s s e s s e d a t t o r n e y f e e , we c o n ­
s i d e r t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) . A f t e r c o n s i d e r i n g t h o s e f a c ­
t o r s , we f i n d t h a t a r e a s o n a b l e a t t o r n e y f e e c o n c e r n i n g t h e p r e - h e a r i n g r e s c i s ­
s i o n o f S A I F ' s d e n i a l i s $750, t o be p a i d b y SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , 
we h a v e p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e ( a s r e p r e s e n t e d b y 
t h e r e c o r d ) , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , a nd t h e r i s k , t h a t c l a i m a n t ' s 
a t t o r n e y ' s e f f o r t s m i g h t go u n c o m p e n s a t e d . We f u r t h e r n o t e t h a t c l a i m a n t ' s 
a t t o r n e y h a s a l r e a d y r e c e i v e d a $800 f e e f o r an u n r e a s o n a b l e d e n i a l . F i n a l l y , 
c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s r e n d e r e d s u b s e q u e n t t o S A I F ' s A p r i l 1 6 , 1990 
r e s c i s s i o n h a v e n o t b e e n c o n s i d e r e d . 

A c c o r d i n g l y , o n r e c o n s i d e r a t i o n , t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h 
d e c l i n e d t o a w a r d c l a i m a n t an a t t o r n e y f e e u n d e r f o r m e r ORS 6 5 6 . 3 8 6 ( 1 ) i s r e ­
v e r s e d . C l a i m a n t ' s a t t o r n e y i s a w a r d e d a r e a s o n a b l e a t t o r n e y f e e o f $7 5 0 , f o r 
s e r v i c e s c o n c e r n i n g t h e r e s c i s s i o n o f SAIF's d e n i a l , t o be p a i d b y t h e S A I F C o r ­
p o r a t i o n . The R e f e r e e ' s $800 a t t o r n e y f e e a w a r d c o n c e r n i n g S A I F ' s u n r e a s o n a b l e 
d e n i a l r e m a i n s u n a f f e c t e d b y t h i s d e c i s i o n . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
JOHN G. MADSEN, C l a i m a n t 
WCB Case No. 89-03035 

ORDER ON REMAND 
W e l c h , e t a l . , C l a i m a n t A t t o r n e y s 

S c h e m i n s k e & L y o n s , D e f e n s e A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e B o a r d on remand f r o m t h e C o u r t o f A p p e a l s . 
G athman v . Madsen, 108 Or App 364 ( 1 9 9 1 ) . The c o u r t r e v e r s e d o u r p r i o r o r d e r 
w h i c h f o u n d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a l o w b a c k c o n d i t i o n com­
p e n s a b l e b e c a u s e h e h a d e s t a b l i s h e d t h a t h i s w o r k a c t i v i t i e s w e r e a m a t e r i a l 
c o n t r i b u t i n g c a u s e o f h i s i n c r e a s e d l o w b a c k symptoms. C i t i n g A e t n a C a s u a l t y 
Co. v . A s c h b a c h e r , 107 Or App 494, r e v d e n 312 Or 150 ( 1 9 9 1 ) , t h e c o u r t h a s 
r e m a n d e d f o r r e c o n s i d e r a t i o n . 
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FINDINGS OF FACT 

We a d o p t t h e " F i n d i n g s o f F a c t " c o n t a i n e d i n t h e R e f e r e e ' s J u n e 2 6 , 1989 
o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . C l a i m a n t ' s w o r k a c t i v i t i e s w e r e n o t 
t h e m a j o r c o n t r i b u t i n g c a u s e o f a w o r s e n i n g o f h i s u n d e r l y i n g l o w b a c k c o n d i ­
t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I n o u r p r i o r o r d e r , we f o u n d t h a t c l a i m a n t ' s w o r k a c t i v i t i e s a s a f l o o r 
l a y e r w e r e a m a t e r i a l c o n t r i b u t i n g c a u s e o f i n c r e a s e d symptoms i n h i s u n d e r l y i n g 
b a c k c o n d i t i o n . R e l y i n g o n Donna E. A s c h b a c h e r , 4 1 Van N a t t a 1242 ( 1 9 8 9 ) , we 
c o n c l u d e d t h a t s u c h a f i n d i n g e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f h i s o c c u p a t i o n a l 
d i s e a s e c l a i m . C o n s e q u e n t l y , we r e v e r s e d t h e R e f e r e e ' s o r d e r w h i c h h a d u p h e l d 
t h e i n s u r e r ' s d e n i a l . 

S u b s e q u e n t t o o u r o r d e r , t h e c o u r t h a s h e l d t h a t t o e s t a b l i s h t h e compens­
a b i l i t y o f a n o c c u p a t i o n a l d i s e a s e u n d e r f o r m e r ORS 6 5 6 . 8 0 2 , a c l a i m a n t m u s t 
p r o v e t h a t h i s w o r k a c t i v i t i e s w e r e t h e m a j o r c o n t r i b u t i n g c a u s e o f h i s c o n d i ­
t i o n o r t h e w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . A e t n a C a s u a l t y Co. v . 
A s c h b a c h e r , s u p r a . C i t i n g A s c h b a c h e r , t h e c o u r t h a s r e v e r s e d o u r p r i o r o r d e r 
a n d r e m a n d e d f o r r e c o n s i d e r a t i o n . 

M a j o r c a u s e means an a c t i v i t y o r e x p o s u r e o r c o m b i n a t i o n o f a c t i v i t i e s o r 
e x p o s u r e s w h i c h c o n t r i b u t e s more t o t h e o n s e t o r w o r s e n i n g o f a c l a i m a n t ' s c o n ­
d i t i o n t h a n a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r e x p o s u r e s c o m b i n e d . See 
M c G a r r a h v . S A I F , 296 Or 145, 146 ( 1 9 8 3 ) ; D a v i d K. B o y e r , 43 Van N a t t a 5 6 1 
( 1 9 9 1 ) , a f f ' d mem B o y e r v . M u l t n o m a h C o u n t y S c h o o l D i s t r i c t No. 1 , 1 1 1 Or App 
666 ( 1 9 9 2 ) . 

H e r e , D r . S e t e r a , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , was a s k e d b y c l a i m ­
a n t ' s a t t o r n e y w h e t h e r c l a i m a n t ' s r e c e n t w o r k a c t i v i t i e s h a d i n d e p e n d e n t l y 
c o n t r i b u t e d t o a w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g l o w b a c k c o n d i t i o n . I n r e ­
s p o n s e , D r . S e t e r a r e p o r t e d t h a t c l a i m a n t ' s c u r r e n t s y m p t o m a t o l o g y was r e l a t e d 
t o h i s r e c e n t w o r k a c t i v i t i e s . S p e c i f i c a l l y , S e t e r a a t t r i b u t e d 80 p e r c e n t o f 
c l a i m a n t ' s c u r r e n t symptoms t o h i s r e c e n t w o r k a c t i v i t i e s a n d 20 p e r c e n t t o 
c l a i m a n t ' s i n i t i a l 1983 l o w b a c k i n j u r y . 

T he I n d e p e n d e n t C h i r o p r a c t i c C o n s u l t a n t s p e r f o r m e d a n i n d e p e n d e n t m e d i c a l 
e x a m i n a t i o n . T h e y c o n c l u d e d t h a t c l a i m a n t ' s w o r k a c t i v i t i e s c o n t r i b u t e d t o an 
e x a c e r b a t i o n o f h i s l o w b a c k symptoms, b u t t h a t t h e r e h a d b e e n no w o r s e n i n g o f 
h i s u n d e r l y i n g l o w b a c k c o n d i t i o n . 

The a f o r e m e n t i o n e d m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s w o r k 
a c t i v i t i e s c o n t r i b u t e d t o an i n c r e a s e i n t h e symptoms f r o m h i s u n d e r l y i n g l o w 
b a c k c o n d i t i o n . N e v e r t h e l e s s , n e i t h e r o p i n i o n s u p p o r t s a c o n c l u s i o n t h a t 
c l a i m a n t ' s w o r k a c t i v i t i e s r e s u l t e d i n a w o r s e n i n g o f h i s u n d e r l y i n g l o w b a c k 
c o n d i t i o n . I n a s m u c h as c l a i m a n t m u st p r o v e t h a t h i s w o r k a c t i v i t i e s w e r e t h e 
m a j o r c o n t r i b u t i n g c a u s e o f h i s l o w b a c k c o n d i t i o n o r i t s w o r s e n i n g , we a g r e e 
w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e i n s u r e r ' s d e n i a l m u s t b e u p h e l d . 

A c c o r d i n g l y , o n r e c o n s i d e r a t i o n , t h e R e f e r e e ' s o r d e r d a t e d J u n e 2 6 , 1 9 9 1 
i s a f f i r m e d . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
RAMI M. SHUREH, C l a i m a n t 
WCB Case No. 90-06430 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

Cooney, e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members W e s t e r b a n d a nd Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e S e i f e r t ' s o r d e r w h i c h : ( 1 ) f o u n d 
t h a t c l a i m a n t s u f f e r e d p e r m a n e n t i m p a i r m e n t due t o t i n n i t u s , v e s t i b u l a r d i s e q u i ­
l i b r i u m , t r i g e m i n a l n e r v e d i s o r d e r , a nd h e a r i n g l o s s ; ( 2 ) i n c r e a s e d c l a i m a n t ' s 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y a w a r d f r o m 39 p e r c e n t ( 1 2 4 . 8 d e g r e e s ) , as 
a w a r d e d b y a D e t e r m i n a t i o n O r d e r , t o 56 p e r c e n t ( 1 7 9 . 2 d e g r e e s ) ; ( 3 ) a w a r d e d 
20 p e r c e n t s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a b i l a t e r a l h e a r i n g l o s s , w h e r e a s 
t h e D e t e r m i n a t i o n O r d e r h a d n o t g r a n t e d s u c h an a w a r d ; a n d ( 4 ) d i r e c t e d t h e i n ­
s u r e r t o p a y c l a i m a n t ' s s c h e d u l e d p e r m a n e n t d i s a b i l i t y a w a r d a t a r a t e o f $305 
p e r d e g r e e . I n h i s r e s p o n d e n t ' s b r i e f , c l a i m a n t c o n t e n d s t h a t h i s u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y a w a r d s h o u l d be i n c r e a s e d t o 64 p e r c e n t ( 2 0 4 . 8 d e g r e e s ) . 
On r e v i e w , t h e i s s u e s a r e p e r m a n e n t d i s a b i l i t y ( s c h e d u l e d a n d u n s c h e d u l e d ) a n d 
t h e r a t e o f s c h e d u l e d p e r m a n e n t d i s a b i l i t y . We a f f i r m i n p a r t a n d m o d i f y i n 
p a r t . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g a d d i t i o n a l 
f i n d i n g . 

C l a i m a n t s t i p u l a t e d a t h e a r i n g t h a t he was n o t c o n t e s t i n g t h e a c c u r a c y o f 
t h e f i g u r e s o n t h e e v a l u a t o r ' s w o r k s h e e t a n d t h a t he was n o t c o n t e s t i n g t h e De­
t e r m i n a t i o n O r d e r a w a r d . ( T r . 7 ) . I n s t e a d , he was s e e k i n g p e r m a n e n t d i s a b i l i t y 
a w a r d s f o r t i n n i t u s , v e s t i b u l a r e q u i l i b r i u m , a t e m p o r o m a n d i b u l a r j o i n t (TMJ) 
c o n d i t i o n ( t r i g e m i n a l n e r v e d i s o r d e r ) , a nd h e a r i n g l o s s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t c l a i m a n t h ad p r o v e n e n t i t l e m e n t t o u n s c h e d u l e d p e r ­
m a n e n t d i s a b i l i t y a w a r d s f o r t i n n i t u s , v e s t i b u l a r d y s f u n c t i o n a n d t r i g e m i n a l 
n e r v e d y s f u n c t i o n . I n a d d i t i o n , t h e R e f e r e e c o n c l u d e d c l a i m a n t was e n t i t l e d t o 
a s c h e d u l e d a w a r d f o r h e a r i n g l o s s . We a g r e e w i t h a l l t h e R e f e r e e ' s c o n c l u s i o n s , 
b u t we m o d i f y t h e R e f e r e e ' s a w a r d f o r t r i g e m i n a l n e r v e d y s f u n c t i o n . 

U n s c h e d u l e d P e r m a n e n t D i s a b i l i t y 

B e c a u s e c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y o n December 1 2 , 
19 8 9 , a n d h i s c l a i m was c l o s e d b y D e t e r m i n a t i o n O r d e r o n M a r c h 6, 1 9 9 0 , we a p p l y 
t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n O r d e r i n r a t i n g 
c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y . OAR 4 3 8 - 1 0 - 0 1 0 ( 1 ) . 

The D e t e r m i n a t i o n O r d e r , w h i c h a w a r d e d c l a i m a n t 39 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y f o r h i s b a c k a nd n e c k , i s n o t i n d i s p u t e . C l a i m a n t 
c o n t e n d s t h a t i n a d d i t i o n t o t h e D e t e r m i n a t i o n O r d e r a w a r d he i s e n t i t l e d t o u n ­
s c h e d u l e d a w a r d s f o r t i n n i t u s , a v e s t i b u l a r d i s o r d e r a n d a TMJ c o n d i t i o n . The 
i n s u r e r c o n t e n d s t h a t c l a i m a n t h a s n o t p r o v e n p e r m a n e n t p a r t i a l i m p a i r m e n t f r o m 
t i n n i t u s , v e s t i b u l a r d y s f u n c t i o n o r t r i g e m i n a l n e r v e d y s f u n c t i o n (TMJ c o n d i ­
t i o n ) . 

OAR 4 3 6 - 3 5 - 3 9 0 ( 7 ) ( b ) p r o v i d e s f o r an a w a r d o f 5 p e r c e n t f o r t i n n i t u s w h i c h 
i n t e r f e r e s w i t h a w o r k e r ' s a b i l i t y t o p e r f o r m w o r k . The i n s u r e r a r g u e s t h a t a n 
a w a r d f o r t i n n i t u s i s n o t a p p r o p r i a t e b e c a u s e t h e r e i s no e v i d e n c e t h a t c l a i m ­
a n t ' s t i n n i t u s a f f e c t s h i s a b i l i t y t o w o r k . We d i s a g r e e . 
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D r . M i r k a ' s J u n e 25, 1990 r e p o r t n o t e s t h a t c l a i m a n t " i s m a r k e d l y i m p a i r e d 
i n p e r f o r m a n c e " a n d c o n t i n u e s t o s u f f e r f r o m t i n n i t u s b i l a t e r a l l y "as i f i t i s 
i n t h e m i d d l e o f h i s h e a d . " ( E x . 8 2 - 2 ) . C l a i m a n t ' s t e s t i m o n y a l s o i n d i c a t e d 
t h e t i n n i t u s i n t e r f e r e s w i t h h i s a b i l i t y i n c l a s s . The e v i d e n c e s u p p o r t s t h e 
R e f e r e e ' s a w a r d o f 5 p e r c e n t f o r c l a i m a n t ' s t i n n i t u s c o n d i t i o n . 

The R e f e r e e a w a r d e d c l a i m a n t 10 p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s ­
a b i l i t y f o r v e s t i b u l a r d i s e q u i l i b r i u m . We a g r e e . 

F o r m e r OAR 4 3 6 - 3 5 - 3 9 0 ( 7 ) ( a ) ( A ) p r o v i d e s f o r an a w a r d o f 5-10 p e r c e n t when 
s i g n s o f v e s t i b u l a r d i s e q u i l i b r i u m a r e p r e s e n t w i t h s u p p o r t i n g o b j e c t i v e f i n d ­
i n g s a n d t h e u s u a l a c t i v i t i e s o f d a i l y l i v i n g a r e p e r f o r m e d w i t h o u t a s s i s t a n c e , 
e x c e p t f o r c o m p l e x a c t i v i t i e s s u c h as b i k e r i d i n g o r w a l k i n g o n g i r d e r s o r s c a f ­
f o l d s . D r . M i r k a r e p o r t s : " B a l a n c e i s p o o r , a n d he n o t e s d i f f i c u l t y when r u n ­
n i n g o r i n t h e s h o w e r . S t a i r s a r e a l s o d i f f i c u l t . When w a l k i n g r o u t i n e l y o r 
d o i n g d a i l y a c t i v i t i e s , b a l a n c e i s r e l a t i v e l y s t a b l e a n d t o l e r a b l e . " B a s e d o n 
t h i s e v i d e n c e , we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o a n a w a r d o f 10 p e r c e n t 
f o r v e s t i b u l a r d i s e q u i l i b r i u m . 

F o r m e r OAR 4 3 6 - 3 5 - 3 9 0 ( 4 ) ( b ) p r o v i d e s f o r a maximum r a t i n g o f 5 p e r c e n t f o r 
c o m p l e t e l o s s o f m o t o r f u n c t i o n o f one t r i g e m i n a l n e r v e . The R e f e r e e f o u n d 
c l a i m a n t ' s i m p a i r m e n t f r o m t h i s c o n d i t i o n t o be m i n i m a l , b u t a w a r d e d 5 p e r c e n t . 
The i n s u r e r a r g u e s t h a t t h e r e i s no e v i d e n c e t h a t c l a i m a n t s u f f e r s f r o m l o s s o f 
s e n s a t i o n i n t h e t r i g e m i n a l d i s t r i b u t i o n o r a c o m p l e t e l o s s o f m o t o r f u n c t i o n o f 
t h e n e r v e . We a g r e e t h a t t h e r e c o r d d o es n o t s u p p o r t a l o s s o f s e n s a t i o n . How­
e v e r , t h e e v i d e n c e s u p p o r t s a l o s s o f m o t o r f u n c t i o n , a l b e i t m i n i m a l . 

D r . W i l l i a m s o n f o u n d c r e p i t u s i n b o t h t e m p o r o m a n d i b u l a r j o i n t s , r e s t r i c t e d 
maximum j a w o p e n i n g , p a i n o n p a l p a t i o n o f t h e m a s s a t e r , t e m p o r a l i s , a n d i n t e r n a l 
a n d e x t e r n a l p t e r y g o i d m u s c l e g r o u p s . D r . W i l l i a m s o n recommended a n o r t h o t i c 
d e v i c e t o p o s i t i o n t h e l o w e r j a w i n a p h y s i o l o g i c p o s i t i o n i n r e l a t i o n t o t h e 
u p p e r j a w . The R e f e r e e f o u n d t h a t , a l t h o u g h c l a i m a n t t e s t i f i e d t h e p l a s t i c b i t e 
p l a t e w h i c h he w e a r s a f f e c t s h i s s p e e c h , t h i s was n o t a p p a r e n t i n h i s t e s t i m o n y 
a t h e a r i n g . 

F o r m e r OAR 4 3 6 - 3 5 - 3 2 0 ( 3 ) p r o v i d e s t h a t t h e maximum i m p a i r m e n t v a l u e i s 
g i v e n f o r a c o m p l e t e l o s s o f u s e o r f u n c t i o n , b u t t h a t a p e r c e n t a g e o f t h a t f i g ­
u r e s h a l l b e g i v e n f o r l e s s t h a n c o m p l e t e l o s s . D e s p i t e f i n d i n g c l a i m a n t ' s l o s s 
o f m o t o r f u n c t i o n t o be m i n i m a l , t h e R e f e r e e a w a r d e d c l a i m a n t t h e maximum a w a r d 
a l l o w a b l e ( 5 p e r c e n t ) . We m o d i f y t h e R e f e r e e ' s a w a r d . I n l i e u o f t h e R e f e r e e ' s 
a w a r d , we h o l d t h a t c l a i m a n t i s e n t i t l e d t o a p r o p o r t i o n a l a w a r d o f 1 p e r c e n t 
f o r h i s m i n i m a l l o s s o f m o t o r f u n c t i o n o f t h e t r i g e m i n a l n e r v e . 

A t h e a r i n g , c l a i m a n t s t i p u l a t e d t h a t t h e f i g u r e s o n t h e e v a l u a t o r ' s w o r k ­
s h e e t w e r e a c c u r a t e a n d t h a t c l a i m a n t was n o t c o n t e s t i n g t h e D e t e r m i n a t i o n O r d e r 
w h i c h a w a r d e d 39 p e r c e n t f o r h i s n e c k and b a c k i n j u r y . I n s t e a d , c l a i m a n t 
a s s e r t e d t h a t he s h o u l d r e c e i v e a w a r d s f o r h e a r i n g l o s s , t i n n i t u s , TMJ a n d a 
v e s t i b u l a r c o n d i t i o n i n a d d i t i o n t o t h e D e t e r m i n a t i o n O r d e r a w a r d s f o r h i s b a c k 
a n d n e c k . ( T r . 6 - 7 ) . On r e v i e w , c l a i m a n t now c o n t e n d s t h a t t h e a d a p t a b i l i t y 
f a c t o r u s e d i n t h e D e t e r m i n a t i o n O r d e r was w r o n g a n d t h a t he i s a l s o e n t i t l e d t o 
an a w a r d f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e u s e o f h i s n e c k a n d s p i n e . 

When a n i s s u e i s n o t r a i s e d a t h e a r i n g a n d t h e r e c o r d i s c l o s e d , t h a t 
i s s u e w i l l n o t s u b s e q u e n t l y be c o n s i d e r e d . M a v i s v . S A I F , 45 Or App 1059 ( 1 9 8 0 ) ; 
R i c h a r d C. C e n t e n o , 4 1 Van N a t t a 617 ( 1 9 8 9 ) ; Randy D. J o h n s o n , 39 Van N a t t a 463 
( 1 9 8 7 ) . We h a v e r e a s o n e d t h a t t o a d d r e s s an i s s u e t h a t was n o t r a i s e d a t h e a r ­
i n g w o u l d b e f u n d a m e n t a l l y u n f a i r . G u n t h e r H. J a c o b i , 4 1 Van N a t t a 1 0 3 1 ( 1 9 8 9 ) . 
We d e c l i n e t o c o n s i d e r t h e s e i s s u e s o n r e v i e w . 
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We combine c l a i m a n t ' s unscheduled impairment: c l a i m a n t has 11 p e r c e n t im­
p a i r m e n t o f t h e low back, 10 p e r c e n t impairment from a v e s t i b u l a r c o n d i t i o n , 7 
p e r c e n t i m p a i r m e n t o f t h e neck, 5 p e r c e n t impairment from t i n n i t u s and 1 p e r c e n t 
i m p a i r m e n t f r o m t r i g e m i n a l nerve d y s f u n c t i o n . When combined t h e s e f i g u r e s e q u a l 
31 p e r c e n t i m p a i r m e n t . We, t h e r e f o r e , m o d i f y t h e Referee's i m p a i r m e n t f i n d i n g 
t o r e f l e c t c l a i m a n t ' s 31 p e r c e n t impairment. 

When c l a i m a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 3, t h e sum i s 
3. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 6, t h e p r o d ­
u c t i s 18. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 3 1 , t h e r e ­
s u l t i s 49 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 49 
p e r c e n t . 

Scheduled D i s a b i l i t y 

The i n s u r e r argues t h a t none o f c l a i m a n t ' s audiograms were r e l i a b l e . We 
a r e n o t persuaded t h a t t h e A p r i l 20, 1990 audiogram r e l i e d on by t h e Referee i n 
c a l c u l a t i n g c l a i m a n t ' s h e a r i n g l o s s was u n r e l i a b l e . C l a i m a n t ' s responses on 
t h i s audiogram were n o t e d t o be v e r y c o n s i s t e n t and r e l i a b l e . T h i s audiogram 
s u p p o r t s t h e 20 p e r c e n t h e a r i n g l o s s award found by t h e Re f e r e e . A c c o r d i n g l y , 
we adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g on t h e i s s u e o f c l a i m a n t ' s 
s c h e d u l e d permanent d i s a b i l i t y due t o h e a r i n g l o s s . 

Rate o f Payment o f Scheduled D i s a b i l i t y 

We adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e i s s u e o f 
t h e p r o p e r r a t e o f payment o f c l a i m a n t ' s scheduled d i s a b i l i t y award as s e t f o r t h 
i n h i s o r d e r . See A l a n G. Herron, 43 Van N a t t a 267, on r e c o n 43 Van N a t t a 1097 
(1991) . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r s e r v i c e s on r e v i e w 
c o n c e r n i n g t h e e x t e n t o f scheduled permanent d i s a b i l i t y and r a t e o f schedu l e d 
permanent d i s a b i l i t y i s s u e s . ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a ­
s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e e x t e n t 
o f s c h e d u l e d d i s a b i l i t y and r a t e o f scheduled d i s a b i l i t y i s s u e s i s $1,000, t o be 
p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d ­
e r e d t h e t i m e d e v o t e d t o t h e i s s u e s (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 1, 1991 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . I n l i e u o f t h e Referee's award and i n a d d i t i o n t o t h e D e t e r m i n a t i o n 
Order award o f 39 p e r c e n t (124.8 d e g r e e s ) , c l a i m a n t i s awarded 10 p e r c e n t (32 
degrees) unscheduled permanent p a r t i a l d i s a b i l i t y , g i v i n g c l a i m a n t a t o t a l un­
s c h e d u l e d permanent d i s a b i l i t y award t o dat e o f 49 p e r c e n t (156.8 d e g r e e s ) . The 
re m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g 
t h e e x t e n t o f schedu l e d d i s a b i l i t y and r a t e o f scheduled d i s a b i l i t y i s s u e s , 
c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $1,000 t o be p a i d by 
t h e i n s u r e r . 
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Reviewed by Board Members Gunn and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Poland's o r d e r t h a t d i s m i s s e d h er 
h e a r i n g r e q u e s t s c o n c e r n i n g "de f a c t o " d e n i a l s r e g a r d i n g P r e c i s i o n C a s t p a r t s and 
Cigna I n s u r a n c e . P r e c i s i o n C a s t p a r t s has moved t h e Board f o r an o r d e r d i s m i s s ­
i n g c l a i m a n t ' s r e q u e s t f o r r e v i e w . S p e c i f i c a l l y , P r e c i s i o n C a s t p a r t s contends 
t h a t c l a i m a n t has f a i l e d t o f i l e a t i m e l y b r i e f and t h a t c l a i m a n t i s a p p e a l i n g a 
Ref e r e e ' s o r d e r t h a t d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t t h a t was w i t h d r a w n by 
c l a i m a n t ' s a t t o r n e y . Cigna has a l s o moved f o r d i s m i s s a l , a s s e r t i n g t h a t i t d i d 
n o t r e c e i v e a copy o f c l a i m a n t ' s r e q u e s t f o r Board r e v i e w . We deny t h e m o t i o n s 
t o d i s m i s s and a f f i r m t h e Referee's d i s m i s s a l o r d e r . 

FINDINGS OF FACT 

I n May 1991, c l a i m a n t , t h r o u g h her t h e n a t t o r n e y - o f - r e c o r d , r e q u e s t e d 
h e a r i n g s c o n c e r n i n g "de f a c t o " d e n i a l s r e g a r d i n g P r e c i s i o n C a s t p a r t s and Cigna 
I n s u r a n c e . C l a i m a n t r a i s e d i s s u e s such as c o m p e n s a b i l i t y , t e m p o r a r y d i s a b i l i t y 
( p a r t i a l and t o t a l ) , m e d i c a l s e r v i c e s , and p e n a l t i e s and a t t o r n e y f e e s . 

On November 2 1 , 1991, c l a i m a n t ' s a t t o r n e y o f r e c o r d n o t i f i e d t h e Hea r i n g s 
D i v i s i o n t h a t c l a i m a n t was w i t h d r a w i n g her r e q u e s t s f o r h e a r i n g . On November 
27, 1991, t h e Referee d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t s . 

On December 16, 1991, t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r Board r e ­
vie w . On December 17, 1991, t h e Board m a i l e d an acknowledgment o f c l a i m a n t ' s 
r e q u e s t t o a l l p a r t i e s t o t h e p r o c e e d i n g . 

Copies o f t h e h e a r i n g t r a n s c r i p t were d i s t r i b u t e d t o t h e p a r t i e s on Jan­
u a r y 8, 1992. A t t h a t t i m e , a b r i e f i n g schedule was implemented. 

C l a i m a n t ' s a p p e l l a n t ' s b r i e f was due January 29, 1992. P r i o r t o t h a t d a t e , 
c l a i m a n t n e i t h e r s u b m i t t e d an a p p e l l a n t ' s b r i e f nor sought an e x t e n s i o n o f t i m e 
t o f i l e a b r i e f . 

On F e b r u a r y 5, 1992, P r e c i s i o n C a s t p a r t s moved f o r d i s m i s s a l o f c l a i m a n t ' s 
r e q u e s t f o r Board r e v i e w . P r e c i s i o n n o t e d t h a t c l a i m a n t ' s a t t o r n e y had w i t h ­
drawn c l a i m a n t ' s h e a r i n g r e q u e s t s , t h e r e was no r e c o r d f o r r e v i e w , and c l a i m a n t 
had n o t f i l e d an a p p e l l a n t ' s b r i e f . 

On F e b r u a r y 1 1 , 1992, t h e Board's co u n s e l g r a n t e d Cigna and c l a i m a n t an 
o p p o r t u n i t y t o respond t o P r e c i s i o n ' s m o t i o n . I n p a r t i c u l a r , c l a i m a n t was r e ­
q u e s t e d t o i n d i c a t e whether she was c o n t e s t i n g t h e f a c t t h a t her a t t o r n e y - o f -
r e c o r d had w i t h d r a w n her h e a r i n g r e q u e s t s . The p a r t i e s were r e q u e s t e d t o r e ­
spond w i t h i n 21 days. 

On F e b r u a r y 19, 1992, Cigna moved f o r d i s m i s s a l o f c l a i m a n t ' s r e q u e s t f o r 
Board r e v i e w . A s s e r t i n g t h a t i t had never r e c e i v e d a copy o f c l a i m a n t ' s r e q u e s t 
f o r r e v i e w , Cigna argued t h a t her appeal was d e f e c t i v e . 

No response f r o m c l a i m a n t has been r e c e i v e d w i t h i n t h e a f o r e m e n t i o n e d 2 1 -
day p e r i o d . 
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To b e g i n , we address Cigna's m o t i o n t o d i s m i s s . Cigna contends t h a t t h e 
Board l a c k s j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s r e q u e s t because Cigna never r e ­
c e i v e d a copy o f t h e r e q u e s t . We d i s a g r e e . 

S i n c e t h e Board's December 17, 1991 acknowledgment l e t t e r was m a i l e d t o 
a l l p a r t i e s 20 days a f t e r t h e Referee's November 27, 1991 d i s m i s s a l o r d e r , we 
co n c l u d e t h a t i t i s more p r o b a b l e t h a n n o t t h a t a l l p a r t i e s t o t h e h e a r i n g r e ­
c e i v e d a c t u a l n o t i c e o f c l a i m a n t ' s r e q u e s t f o r r e v i e w w i t h i n t h e s t a t u t o r y 30-
day p e r i o d . See Denise M. Bowman, 40 Van N a t t a 363 (1 9 8 8 ) . Under such c i r c u m ­
s t a n c e s , t h e Board has j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s r e q u e s t f o r r e v i e w , 
n o t w i t h s t a n d i n g h er f a i l u r e t o p r o v i d e a copy o f her r e q u e s t t o a l l p a r t i e s . 
A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) ; Denise M. Bowman, 
su p r a . 

We t u r n t o P r e c i s i o n ' s m o t i o n t o d i s m i s s . C ontending t h a t no e x h i b i t s 
were a d m i t t e d , no h e a r i n g was convened and t h a t t h e h e a r i n g was d i s m i s s e d p u r ­
s u a n t t o c l a i m a n t ' s f o r m e r a t t o r n e y ' s r e q u e s t , P r e c i s i o n C a s t p a r t s seeks d i s ­
m i s s a l o f c l a i m a n t ' s r e q u e s t f o r Board r e v i e w . We deny t h e m o t i o n . 

N o t w i t h s t a n d i n g t h e c i r c u m s t a n c e s d i s c u s s e d i n P r e c i s i o n ' s m o t i o n , t h e 
f a c t r emains t h a t , as a r e s u l t o f t h e Referee's o r d e r , c l a i m a n t ' s r e q u e s t s f o r 
h e a r i n g c o n c e r n i n g t h e i s s u e s o f c o m p e n s a b i l i t y , t e m p o r a r y d i s a b i l i t y , m e d i c a l 
s e r v i c e s , and p e n a l t i e s and a t t o r n e y fees were d i s m i s s e d . C o n s e q u e n t l y , a t 
l e a s t as a p r o c e d u r a l , i f n o t a s u b s t a n t i v e m a t t e r , t h e o r d e r has t h e p o t e n t i a l 
o f i m p a c t i n g c l a i m a n t ' s e n t i t l e m e n t t o compensation. I n t h a t r e s p e c t , i t i s an 
a p p e a l a b l e f i n a l o r d e r . See Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; 
M e ndenhall v. SAIF, 16 Or App 136, 139 (19 7 4 ) ; Donald L. Lowe, 41 Van N a t t a 1873 
( 1 9 8 9 ) . 

Inasmuch as c l a i m a n t t i m e l y r e q u e s t e d Board r e v i e w , t h e Refer e e ' s d i s ­
m i s s a l o r d e r has n o t become f i n a l . See ORS 656.289(3); 6 5 6 . 2 9 5 ( 2 ) . F u r t h e r ­
more, a f t e r c o n d u c t i n g o ur r e v i e w , we a r e a u t h o r i z e d t o a f f i r m , r e v e r s e , m o d i f y , 
o r supplement t h e Referee's o r d e r , as w e l l as make such d i s p o s i t i o n o f t h e case 
as we d e t e r m i n e t o be a p p r o p r i a t e . ORS 656.295(6). Thus, t h e i s s u e o f whether 
c l a i m a n t w i t h d r e w h er h e a r i n g r e q u e s t remains v i a b l e . Donald L. Lowe, supra. 
A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s on such a ground i s d e n i e d . 

F i n a l l y , P r e c i s i o n C a s t p a r t s seeks d i s m i s s a l o f c l a i m a n t ' s r e q u e s t f o r r e ­
v i e w because she f a i l e d t o t i m e l y submit an a p p e l l a n t ' s b r i e f . Y e t , t h e f i l i n g 
o f b r i e f s i s n o t j u r i s d i c t i o n a l . OAR 438-11-020(1); Bonnie A. H e i s l e r , 39 Van 
N a t t a 812 ( 1 9 8 7 ) . A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s on t h a t g r o u n d i s l i k e w i s e 
d e n i e d . 

We p r o c e e d t o a r e v i e w o f t h e m e r i t s o f c l a i m a n t ' s r e q u e s t f o r r e v i e w . 
The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s h e a r i n g r e q u e s t s were d i s m i s s e d i n r e ­
sponse t o c l a i m a n t ' s t h e n - a t t o r n e y ' s w i t h d r a w a l o f t h o s e r e q u e s t s . There i s no 
e v i d e n c e t o c o n t r a d i c t t h i s c o n c l u s i o n . A c c o r d i n g l y , we a f f i r m t h e Refer e e ' s 
d i s m i s s a l o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 27, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DENITA CLEVELAND (HALL), Claimant 

WCB Case No. TP-91022 
THIRD PARTY DISTRIBUTION ORDER 
D a r y l Nelson, Defense A t t o r n e y 

C l a i m a n t has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a d i s p u t e c o n c e r n i n g a 
proposed s e t t l e m e n t o f a t h i r d p a r t y a c t i o n . See ORS 656.587. We approve t h e 
s e t t l e m e n t . 

FINDINGS OF FACT 

I n May 1990 c l a i m a n t s u s t a i n e d a compensable back i n j u r y as a r e s u l t o f a 
motor v e h i c l e a c c i d e n t . Her v e h i c l e was rear-ended. Dr. G i l b e r t s , an emergency 
room p h y s i c i a n , diagnosed c e r v i c a l s t r a i n . X-rays were n o r m a l . 

S i n c e t h e a c c i d e n t , c l a i m a n t has r e c e i v e d c o n s e r v a t i v e t r e a t m e n t f o r neck 
and low back p a i n . She has undergone p h y s i c a l t h e r a p y , b u t has n o t been admin­
i s t e r e d a n t i - i n f l a m m a t o r y m e d i c a t i o n because o f a h i s t o r y o f n e p h r i t i s . 

I n i t i a l a t t e m p t s t o r e t u r n t o l i g h t d u t y work were u n s u c c e s s f u l s i n c e 
c l a i m a n t ' s c o m p l a i n t s reappeared. I n January 1991, she was e n r o l l e d i n a work 
h a r d e n i n g program. She completed t h e program i n March 1991. 

A D e t e r m i n a t i o n Order i s s u e d on A p r i l 30, 1991. C l a i m a n t was awarded tem­
p o r a r y d i s a b i l i t y , l e s s t i m e worked, from May 7, 1990 t h r o u g h March 5, 1991, 
when h e r c o n d i t i o n was found t o be m e d i c a l l y s t a t i o n a r y . C l a i m a n t was a l s o 
g r a n t e d 13 p e r c e n t unscheduled permanent d i s a b i l i t y . 

I n June 1991 c l a i m a n t r e t u r n e d t o her r e g u l a r work as a c o u r i e r on a h a l f -
t i m e b a s i s . S h o r t l y t h e r e a f t e r , she began w o r k i n g f u l l - t i m e and i s c u r r e n t l y 
p e r f o r m i n g such d u t i e s w i t h m i n i m a l problems. She c o n t i n u e s t o p e r i o d i c a l l y 
seek c o n s e r v a t i v e t r e a t m e n t f o r her p a i n c o m p l a i n t s . 

An August 30, 1991 Order on R e c o n s i d e r a t i o n from t h e Workers' Compensation 
D i v i s i o n a f f i r m e d t h e A p r i l 30, 1991 D e t e r m i n a t i o n Order i n a l l r e s p e c t s . There­
a f t e r , c l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e Order on R e c o n s i d e r a t i o n . 

I n December 1991, Dr. Bowles, c l a i m a n t ' s c u r r e n t t r e a t i n g o s t e o p a t h , r e ­
p o r t e d t h a t c l a i m a n t was " s t i l l c o m p l a i n i n g o f lower back p a i n . " I n l i g h t o f 
such c o m p l a i n t s , Bowles found " i t h a rd t o s t a t e t h a t h er pr o b l e m i s r e s o l v e d . " 
A l t h o u g h c l a i m a n t ' s p r o b lem " c e r t a i n l y may be s t a b l e a t h i s p o i n t , [ D r . Bowles] 
c e r t a i n l y ( c o u l d n o t ] say t h a t i t i s r e s o l v e d based on what she t e l l s me." I n 
o f f e r i n g t h e s e comments, Dr. Bowles noted t h a t he had o n l y r e c e n t l y begun t r e a t ­
i n g c l a i m a n t and t h a t " i t i s ha r d t o g e t a f u l l g r a s p on her m e d i c a l h i s t o r y 
a f t e r one v i s i t . " 

I n December 1991 and i n January 1992, c l a i m a n t a d v i s e d t h e H e a r i n g s D i v i ­
s i o n t h a t she d i d n o t w i s h t o pursue her r e q u e s t f o r h e a r i n g . C o n s e q u e n t l y , 
p u r s u a n t t o a Refer e e ' s February 5, 1992 d i s m i s s a l o r d e r , c l a i m a n t ' s h e a r i n g r e ­
q u e s t was d i s m i s s e d . 

C l a i m a n t was i n v o l v e d i n a November 1983 motor v e h i c l e a c c i d e n t i n w h i c h 
she s u f f e r e d a r i g h t w r i s t f r a c t u r e . Since t h a t a c c i d e n t she has o c c a s i o n a l l y 
s u f f e r e d r i g h t w r i s t c o m p l a i n t s , which have been a t t r i b u t e d t o t e n d o n i t i s . 

To d a t e , L i b e r t y N o r t h w e s t , as p a y i n g agency, has i n c u r r e d a c t u a l c l a i m 
c o s t s t o t a l l i n g $15,798.85. These c o s t s i n c l u d e m e d i c a l expenses and t e m p o r a r y 
d i s a b i l i t y compensation. 
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C l a i m a n t , p r o se, has been i n n e g o t i a t i o n s w i t h t h e t h i r d p a r t y i n s u r e r 
c o n c e r n i n g h e r p o t e n t i a l cause o f a c t i o n f o r n e g l i g e n c e a g a i n s t t h e d r i v e r o f 
t h e o t h e r v e h i c l e . The t h i r d p a r t y i n s u r e r and c l a i m a n t have agreed t o s e t t l e 
t h e a c t i o n f o r $19,000. The t h i r d p a r t y ' s p o l i c y l i m i t s a r e $25,000. 

L i b e r t y N o r t h w e s t d e c l i n e s t o approve t h e s e t t l e m e n t . C o n t e n d i n g t h a t Dr. 
Bowles does n o t c o n s i d e r c l a i m a n t ' s c o n d i t i o n t o be " m e d i c a l l y s t a t i o n a r y , " L i b ­
e r t y argues t h a t i t would be premature t o e v a l u a t e c l a i m a n t ' s c l a i m . F u r t h e r ­
more, n o t i n g t h a t i t s l i e n would n o t be f u l l y r e i m b u r s e d i f t h e s e t t l e m e n t p r o ­
ceeds t o t a l l e d $19,000, L i b e r t y Northwest a s s e r t s t h a t c l a i m a n t s h o u l d c o n t i n u e 
her e f f o r t s t o r e c e i v e t h e $25,000 t h i r d p a r t y i n s u r e r ' s p o l i c y l i m i t s . 

FINDING OF ULTIMATE FACT 

The t h i r d p a r t y s e t t l e m e n t o f f e r o f $19,000 i s r e a s o n a b l e . 

CONCLUSION OF LAW 

Pur s u a n t t o ORS 656.587, t h e Board i s a u t h o r i z e d t o r e s o l v e d i s p u t e s con­
c e r n i n g t h e a p p r o v a l o f any compromise o f a t h i r d p a r t y a c t i o n . I n e x e r c i s i n g 
t h i s a u t h o r i t y , we employ our independent judgment t o d e t e r m i n e whether t h e com­
pr o m i s e i s r e a s o n a b l e . Natasha D. L e n h a r t , 38 Van N a t t a 1496 ( 1 9 8 6 ) . 

A p a y i n g agency's f a i l u r e t o r e c o v e r f u l l reimbursement f o r i t s e n t i r e 
l i e n i s n o t d e t e r m i n a t i v e as t o whether a t h i r d p a r t y s e t t l e m e n t i s r e a s o n a b l e . 
See J i l l R. A t c h l e y , 43 Van N a t t a 1282, 1283 ( 1 9 9 1 ) ; John C. Lappen, 43 Van 
N a t t a 63 ( 1 9 9 1 ) . G e n e r a l l y , we w i l l approve s e t t l e m e n t s n e g o t i a t e d between a 
c l a i m a n t / p l a i n t i f f and a t h i r d p a r t y d e f e n d a n t , u n l e s s t h e s e t t l e m e n t appears t o 
be g r o s s l y u n r e a s o n a b l e . J i l l R. A t c h l e y , supra; K a t h r y n I . Looney, 39 Van 
N a t t a 1400 ( 1 9 8 7 ) . 

I n w i t h h o l d i n g i t s a p p r o v a l o f t h e proposed s e t t l e m e n t , L i b e r t y N o r t h w e s t 
a s s e r t s t h a t i t would be premature t o e v a l u a t e c l a i m a n t ' s c l a i m because her con­
d i t i o n i s n o t m e d i c a l l y s t a t i o n a r y . Yet, Dr. Bowles, t h e p h y s i c i a n whose o p i n ­
i o n L i b e r t y N o r t h w e s t r e l i e s on f o r i t s c o n t e n t i o n , does n o t advance such a con­
c l u s i o n . To t h e c o n t r a r y , Bowles d e c l a r e s t h a t , a l t h o u g h c l a i m a n t ' s p a i n com­
p l a i n t s r e m a i n u n r e s o l v e d , her problem " c e r t a i n l y may be s t a b l e a t t h i s p o i n t . " 
Moreover, i n l i g h t o f h i s r e c e n t i n t r o d u c t i o n t o c l a i m a n t ' s c o u r t o f t r e a t m e n t , 
Dr. Bowles acknowledged h i s u n f a m i l i a r i t y w i t h her m e d i c a l h i s t o r y . 

Such e v i d e n c e does n o t l e a d us t o t h e c o n c l u s i o n t h a t i t w o u ld be prema­
t u r e t o e v a l u a t e c l a i m a n t ' s c l a i m , p a r t i c u l a r l y when her c l a i m has been c l o s e d 
s i n c e t h e A p r i l 1991 D e t e r m i n a t i o n Order and c l a i m a n t ' s h e a r i n g r e q u e s t f r o m t h e 
August 1991 Order on R e c o n s i d e r a t i o n which had a f f i r m e d t h a t D e t e r m i n a t i o n Order 
has been d i s m i s s e d p u r s u a n t t o a Referee's February 5, 1992 d i s m i s s a l o r d e r . 
( I n r e a c h i n g t h i s c o n c l u s i o n , we have t a k e n a d m i n i s t r a t i v e n o t i c e o f t h e Order 
on R e c o n s i d e r a t i o n and t h e Referee's d i s m i s s a l o r d e r because t h e o r d e r s a r e 
ca p a b l e o f a c c u r a t e and ready d e t e r m i n a t i o n and t h e i r accuracy cannot r e a s o n a b l y 
be q u e s t i o n e d . Grace B. Simpson, 43 Van N a t t a 1276, 1277 ( 1 9 9 1 ) ) . F u r t h e r m o r e , 
s i n c e t h e Re f e r e e ' s d i s m i s s a l o r d e r was n o t appealed w i t h i n 30 days o f i t s 
i s s u a n c e , i t has become f i n a l by o p e r a t i o n o f law. ORS 65 6 . 2 8 9 ( 3 ) . T h e r e f o r e , 
t h e e v a l u a t i o n s o f c l a i m a n t ' s compensable c o n d i t i o n as r e n d e r e d i n t h e A p r i l 
1991 D e t e r m i n a t i o n Order and a f f i r m e d i n t h e August 1991 Order on R e c o n s i d e r a ­
t i o n have become f i n a l . 

F i n a l l y , n o t i n g t h a t i t would n o t r e c e i v e f u l l reimbursement f o r i t s l i e n 
i f a $19,000 s e t t l e m e n t i s approved, L i b e r t y Northwest contends t h a t c l a i m a n t 
s h o u l d p e r s i s t u n t i l t h e t h i r d p a r t y i n s u r e r o f f e r s i t s f u l l p o l i c y l i m i t s o f 
$25,000. A l t h o u g h i t s $15,798.85 l i e n would n o t be f u l l y s a t i s f i e d by i t s two-
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t h i r d s s h a r e o f a $19,000 s e t t l e m e n t , L i b e r t y Northwest would r e c e i v e a p p r o x i ­
m a t e l y 80 p e r c e n t o f i t s a s s e r t e d l i e n ($12,666.67). I n any e v e n t , a p a y i n g 
agency's i n a b i l i t y t o r e c e i v e f u l l s a t i s f a c t i o n o f i t s l i e n does n o t e q u a t e t o a 
d e t e r m i n a t i o n t h a t a t h i r d p a r t y compromise i s u n r e a s o n a b l e . See J i l l R. 
A t c h l e v , s u p r a ; John C. Lappen, supra. 

A f t e r r e v i e w i n g t h e p a r t i e s ' r e s p e c t i v e p o s i t i o n s and c o n s i d e r i n g t h e 
a f o r e m e n t i o n e d s t a n d a r d , we conclude t h a t a s e t t l e m e n t o f f e r o f $19,000 i s r e a ­
s o n a b l e . C o n s e q u e n t l y , we approve t h e s e t t l e m e n t . 

A c c o r d i n g l y , proceeds o f t h e s e t t l e m e n t s h a l l be d i s t r i b u t e d i n accordance 
w i t h ORS 65 6 . 5 9 3 ( 1 ) . S p e c i f i c a l l y , c l a i m a n t s h a l l r e c e i v e d o n e - t h i r d o f t h e 
proceeds ($6,333.33). Since L i b e r t y Northwest's u n c o n t e s t e d l i e n exceeds t h e 
r e m a i n i n g b a l a n c e o f s e t t l e m e n t proceeds, L i b e r t y N o r t h w e s t s h a l l r e c e i v e t h e 
r e m a i n d e r ($12,666.67). 

I T IS SO ORDERED. 

March 17, 1992 C i t e as 44 Van N a t t a 468 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
HAROLD HARRIS, Claimant 
WCB Case No. 91-01509 

ORDER ON REVIEW (REMANDING) 
D a r y l Nelson, Defense A t t o r n e y 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Neal's o r d e r t h a t d i s m i s s e d 
h i s r e q u e s t f o r h e a r i n g because c l a i m a n t f a i l e d t o appear a t h e a r i n g . On r e ­
v i e w , t h e i s s u e i s t h e p r o p r i e t y o f t h e d i s m i s s a l . We remand. 

FINDINGS OF FACT 

C l a i m a n t r e q u e s t e d a h e a r i n g on February 5, 1991 f r o m t h e i n s u r e r ' s Decem­
ber 7, 1990 d e n i a l . A h e a r i n g was se t f o r A p r i l 26, 1991. 

C l a i m a n t , who was u n r e p r e s e n t e d , f a i l e d t o appear a t h e a r i n g . The Referee 
g r a n t e d t h e i n s u r e r ' s m o t i o n t o d i s m i s s t h e h e a r i n g r e q u e s t . The Re f e r e e ' s d i s ­
m i s s a l o r d e r was e n t e r e d on A p r i l 30, 1991. 

On May 30, 1991, t h e Board r e c e i v e d c l a i m a n t ' s May 28, 1991 response t o 
t h e R e f e r e e ' s o r d e r . C l a i m a n t s t a t e d t h a t he was d i s s a t i s f i e d w i t h t h e Ref­
e r e e ' s o r d e r and r e q u e s t e d t h a t t h e Order o f D i s m i s s a l "be r e v i e w e d and a new 
d a t e s e t f o r c l a i m a n t . " I n h i s l e t t e r , c l a i m a n t s t a t e d t h a t he had n o t r e c e i v e d 
any n o t i c e t h a t t h e h e a r i n g had been s e t f o r A p r i l 26, 1991. 

CONCLUSIONS OF LAW AND OPINION 

A Ref e r e e s h a l l d i s m i s s a r e q u e s t f o r h e a r i n g i f c l a i m a n t and h i s a t t o r n e y 
f a i l t o a t t e n d a schedul e d h e a r i n g u n l e s s e x t r a o r d i n a r y c i r c u m s t a n c e s j u s t i f y 
postponement o r c o n t i n u a n c e o f t h e h e a r i n g . OAR 438-06-071(2). A postponement 
r e q u i r e s "a f i n d i n g o f e x t r a o r d i n a r y c i r c u m s t a n c e s beyond t h e c o n t r o l o f t h e 
p a r t y o r p a r t i e s r e q u e s t i n g t h e postponement." OAR 438-06-081. We have p r e v i ­
o u s l y h e l d t h a t a Referee must c o n s i d e r a m o t i o n f o r postponement o f a h e a r i n g 
even a f t e r an o r d e r o f d i s m i s s a l has been i s s u e d . V i n c e n t G. Jacoban, 42 Van 
N a t t a 2866, 2867 ( 1 9 9 0 ) ; Mark R. L u t h y , 41 Van N a t t a 2132 ( 1 9 8 9 ) . I n L u t h y , we 
t r e a t e d a p o s t - h e a r i n g r e q u e s t t o r e s c h e d u l e a h e a r i n g as a m o t i o n f o r p o s t p o n e ­
ment . 
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Here, i n response t o t h e Referee's A p r i l 30, 1991 d i s m i s s a l o r d e r , c l a i m ­
a n t s u b m i t t e d a May 28, 1991 l e t t e r e x p r e s s i n g d i s s a t i s f a c t i o n w i t h t h e d e c i ­
s i o n . S p e c i f i c a l l y , c l a i m a n t contended t h a t he had never r e c e i v e d n o t i c e t h a t 
t h e h e a r i n g had been s e t . 

C o n s i d e r i n g t h e s e c i r c u m s t a n c e s , we i n t e r p r e t c l a i m a n t ' s l e t t e r as a 
m o t i o n f o r postponement o f t h e scheduled h e a r i n g . Inasmuch as t h e Ref e r e e d i d 
no t have an o p p o r t u n i t y t o r u l e on t h e m o t i o n , t h i s m a t t e r must be remanded t o 
t h e R e f e r e e f o r c o n s i d e r a t i o n o f t h e m o t i o n . See Ray E a q l i n , 43 Van N a t t a 1175 
(1991) . 

I n r e a c h i n g t h i s c o n c l u s i o n , we r e c o g n i z e t h e i n s u r e r ' s o b j e c t i o n s t o t h e 
r e p r e s e n t a t i o n made i n c l a i m a n t ' s l e t t e r and i t s c o n t e n t i o n t h a t t h e r e was no 
i n d i c a t i o n t h a t t h e n o t i c e o f h e a r i n g had ever been r e t u r n e d . Our d e c i s i o n 
s h o u l d n o t be i n t e r p r e t e d as a r u l i n g e i t h e r upon t h e c r e d i b i l i t y o f t h e r e p r e ­
s e n t a t i o n made by c l a i m a n t o r a f i n d i n g on whether postponement i s w a r r a n t e d . 
R a t h e r , we f i n d t h a t t h e Referee i s t h e a p p r o p r i a t e a d j u d i c a t o r t o e v a l u a t e t h e 
grounds upon w h i c h t h e m o t i o n i s based and t o d e t e r m i n e whether postponement o f 
c l a i m a n t ' s h e a r i n g r e q u e s t i s j u s t i f i e d . E a q l i n , supra. 

A c c o r d i n g l y , t h e Referee's o r d e r d a t e d A p r i l 30, 1991 i s v a c a t e d . T h i s 
m a t t e r i s remanded t o Referee Neal t o de t e r m i n e whether postponement o f c l a i m ­
a n t ' s h e a r i n g r e q u e s t i s j u s t i f i e d . I n making t h i s d e t e r m i n a t i o n , t h e Referee 
s h a l l have t h e d i s c r e t i o n t o proceed i n any manner t h a t w i l l a c h i e v e s u b s t a n t i a l 
j u s t i c e and t h a t w i l l i n s u r e a complete and a c c u r a t e r e c o r d o f a l l e x h i b i t s , 
e x a m i n a t i o n and/or t e s t i m o n y . I f t h e Referee f i n d s t h a t a postponement i s 
j u s t i f i e d , t h e case w i l l proceed t o a h e a r i n g on t h e m e r i t s a t an a p p r o p r i a t e 
t i m e as d e t e r m i n e d by t h e Referee. I f t h e Referee f i n d s t h a t a postponement i s 
not j u s t i f i e d , t h e Referee s h a l l proceed w i t h t h e i s s u a n c e o f a d i s m i s s a l o r d e r . 

I T I S SO ORDERED. 

March 17, 1992 C i t e as 44 Van N a t t a 469 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVE E. HERMAN, Claimant 
WCB Case No. 88-22454 

ORDER ON REVIEW 
A s p e l l , e t a l . , C laimant A t t o r n e y s 
Vavrosky, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Mongrain's o r d e r 
t h a t awarded c l a i m a n t ' s c o u n s e l an assessed a t t o r n e y f e e f o r t h e i n s u r e r ' s 
a l l e g e d l y u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. On r e v i e w , 
t h e i s s u e i s a t t o r n e y f e e s . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact and Supplemental F i n d i n g s o f F a c t . 
We do n o t adopt t h e Referee's U l t i m a t e F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

The i n s u r e r contends t h a t t h e Referee s h o u l d n o t have assessed an a t t o r n e y 
f e e under ORS 65 6 . 3 8 2 ( 1 ) , as t h e r e i s no evidence t h a t t h e r e a s o n a b l e n e s s o f t h e 
i n s u r e r ' s conduct was i n i s s u e a t h e a r i n g . We agree. 
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ORS 656.382(1) a u t h o r i z e s t h e assessment o f an a t t o r n e y f e e i f a c a r r i e r 
r e f u s e s t o pay compensation due under a r e f e r e e , Board o r c o u r t o r d e r o r o t h e r ­
w i s e " u n r e a s o n a b l y r e s i s t s t h e payment o f compensation." Where an i n s u r e r en­
gages i n conduct w h i c h c o n s t i t u t e s unreasonable r e s i s t a n c e t o t h e payment o f 
compensation, b u t does n o t v i o l a t e ORS 656.262(10) o r t h e r e a r e no amounts t h e n 
due upon w h i c h t o assess a p e n a l t y so t h a t c l a i m a n t ' s a t t o r n e y w o u ld n o t be en­
t i t l e d t o o n e - h a l f o f an a d d i t i o n a l amount under ORS 656.262(10), a c l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o an a t t o r n e y f e e under ORS 656.382(1) f o r such u n r e a s o n ­
a b l e r e s i s t a n c e . See N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) . 

I n t h e p r e s e n t case, however, we f i n d no evide n c e t h a t c l a i m a n t a s s e r t e d 
e n t i t l e m e n t t o a p e n a l t y and r e l a t e d f e e o r t o a s e p a r a t e a t t o r n e y f e e under ORS 
6 5 6 . 3 8 2 ( 1 ) . R a t h e r , t h e m a t t e r was remanded t o t h e Referee t o d e t e r m i n e whether 
c l a i m a n t s u s t a i n e d an a g g r a v a t i o n subsequent t o h i s l a s t award o f compensation. 
At h e a r i n g , t h e Referee s t a t e d t h a t , i n accord w i t h t h e d i r e c t i o n s p r o v i d e d 
w i t h i n t h e Board's o r d e r on remand, he would c o n s i d e r a d d i t i o n a l m e d i c a l e v i ­
dence and d e c i d e whether c l a i m a n t s u s t a i n e d an a g g r a v a t i o n f o l l o w i n g h i s l a s t 
award o f compensation. ( T r . 2 ) . A d d i t i o n a l l y , t h e p a r t i e s agreed w i t h t h e Ref­
e r e e t h a t t h e i s s u e on remand was a g g r a v a t i o n . ( T r . 3, 4 ) . 

There i s no ev i d e n c e t h a t t h e p a r t i e s l i t i g a t e d t h e i s s u e o f t h e r e a s o n ­
a b l e n e s s o f t h e employer's conduct. S p e c i f i c a l l y , t h e r e i s no e v i d e n c e t h a t t h e 
p a r t i e s l i t i g a t e d a p e n a l t y and r e l a t e d f e e o r e n t i t l e m e n t t o an a t t o r n e y f e e 
under ORS 65 6 . 3 8 2 ( 1 ) . Under t h e c i r c u m s t a n c e s , we agree w i t h t h e i n s u r e r t h a t 
t h e i s s u e was n o t b e f o r e t h e Referee. See Mavis v. SAIF, 45 Or App 1059 ( 1 9 8 0 ) . 

A l t h o u g h c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e on t h e b a s i s o f ORS 
65 6 . 3 8 2 ( 1 ) , we n o n e t h e l e s s f i n d t h a t he i s e n t i t l e d t o an a t t o r n e y f e e p u r s u a n t 
t o ORS 6 5 6 . 3 8 6 ( 1 ) . We do n o t agree w i t h t h e i n s u r e r ' s c o n t e n t i o n t h a t t h e o n l y 
i s s u e on r e v i e w i s whether t h e Referee c o r r e c t l y awarded a s e p a r a t e a t t o r n e y f e e 
on t h e b a s i s o f an unreasonable r e s i s t a n c e t o t h e payment o f compensation. The 
scope o f o u r de novo r e v i e w encompasses a l l i s s u e s c o n s i d e r e d by t h e Re f e r e e . 
Our r e v i e w i s n o t l i m i t e d t o t h o s e i s s u e s s p e c i f i c a l l y r a i s e d by t h e p a r t i e s on 
r e v i e w . D e s t a e l v. N i c o l a i Co., 80 Or App 596 ( 1 9 8 6 ) ; Donald A. W i l l i a m s , 43 
Van N a t t a 1892 ( 1 9 9 1 ) . Pursuant t o ORS 656.295(6), we may a f f i r m , r e v e r s e , mod­
i f y o r supplement t h e o r d e r o f t h e r e f e r e e and make such d i s p o s i t i o n o f t h e case 
as we d e t e r m i n e t o be a p p r o p r i a t e . A c c o r d i n g l y , because t h e i s s u e o f e n t i t l e ­
ment t o an a t t o r n e y f e e p u r s u a n t t o ORS 656.386(1) was an i s s u e b e f o r e t h e Ref­
e r e e , we now address t h a t i s s u e on r e v i e w . 

The R e f e r e e r e l i e d upon Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , and con­
c l u d e d t h a t no a t t o r n e y f e e was a v a i l a b l e f o r a d e n i a l r e s c i n d e d p r i o r t o hear ­
i n g . However, s i n c e t h e Referee's o r d e r , t h e l e g i s l a t u r e has e f f e c t i v e l y o v e r ­
r u l e d Jones by amending ORS 656.386(1) t o a l l o w an a t t o r n e y f e e i f an a t t o r n e y 
i s i n s t r u m e n t a l i n o b t a i n i n g compensation, even i f a h e a r i n g i s n o t h e l d . See 
ORS 656.386(1)(amended June 19, 1991). That amendment a p p l i e s r e t r o a c t i v e l y t o 
cases i n w h i c h t h e o r d e r was n o t f i n a l on o r b e f o r e t h e e f f e c t i v e d a t e o f t h e 
a c t . SB 540, 3. Such i s t h e case here. 

The i n s u r e r concedes t h a t c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g 
compensation f o r c l a i m a n t a s s o c i a t e d w i t h t h e i n s u r e r ' s acceptance o f t h e 
s u r g e r y . ( A p p e l l a n t ' s B r i e f pg. 6 ) . We agree. A c c o r d i n g l y , we c o n c l u d e t h a t 
an a t t o r n e y f e e i s w a r r a n t e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s coun­
s e l ' s s e r v i c e s p r i o r t o h e a r i n g c o n c e r n i n g t h e s u r g e r y d e n i a l i s $2,500, t o be 
p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d ­
e r e d t h e t i m e d e v o t e d t o t h e case and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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ORDER 
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The R e f e r e e ' s o r d e r d a t e d March 12, 1991, as amended by t h e June 14, 1991 
o r d e r , i s m o d i f i e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t awarded 
c l a i m a n t an assessed a t t o r n e y f e e o f $2,500 p u r s u a n t t o ORS 656.382(1) i s modi­
f i e d . I n l i e u o f t h e Referee's award, c l a i m a n t ' s c o u n s e l i s awarded an assessed 
a t t o r n e y f e e o f $2,500, pa y a b l e by t h e i n s u r e r , p u r s u a n t t o ORS 656.386(1) f o r 
s e r v i c e s r e n d e r e d p r i o r t o h e a r i n g on t h e s u r g e r y i s s u e . The rem a i n d e r o f t h e 
Ref e r e e ' s o r d e r i s a f f i r m e d . 

March 17, 1992 C i t e as 44 Van N a t t a 471 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SOPHIA LOREDO, Claimant 
WCB Case No. 91-02192 

ORDER ON REVIEW 
Ga r l o c k , e t a l . , C l aimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r t h a t : (1) u p h e l d t h e i n ­
s u r e r ' s d e n i a l o f her b i l a t e r a l w r i s t and elbow t e n d i n i t i s and l a t e r a l e p i c o n d y ­
l i t i s c o n d i t i o n s o f b o t h elbows; and (2) u p h e l d t h e i n s u r e r ' s d e n i a l o f her 
s h o u l d e r , neck and mid-back c o n d i t i o n s . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact. 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

We adopt t h e Referee's Co n c l u s i o n s o f Law, w i t h t h e f o l l o w i n g supplementa­
t i o n . 

On r e v i e w , c l a i m a n t contends t h a t she has e s t a b l i s h e d c o m p e n s a b i l i t y o f 
her b i l a t e r a l w r i s t and elbow c o n d i t i o n s , r e g a r d l e s s o f t h e f a c t t h a t she gave 
t h e d o c t o r s an i n c o m p l e t e h i s t o r y o f her p r i o r back and s h o u l d e r problems. 
C l a i m a n t argues t h a t , . b e c a u s e she has never sought t r e a t m e n t f o r her w r i s t and 
elbow c o n d i t i o n s p r i o r t o her work f o r t h e employer, i t i s n o t r e l e v a n t t h a t she 
f a i l e d t o p r o v i d e t h e d o c t o r s w i t h a c o r r e c t h i s t o r y o f her p r e v i o u s back and 
s h o u l d e r c o n d i t i o n s and t r e a t m e n t s . We d i s a g r e e . 

The R e f e r e e f o u n d t h a t c l a i m a n t r e c e i v e d t r e a t m e n t f o r her back, s h o u l d e r 
and neck symptoms f o r a p p r o x i m a t e l y t e n years p r i o r t o her work w i t h t h e employ­
e r . When examined f o r her elbow and w r i s t p a i n ( i n a d d i t i o n t o her neck and 
s h o u l d e r p a i n ) , c l a i m a n t d e n i e d any i n j u r i e s ( o t h e r t h a n t h e motor v e h i c l e a c c i ­
d e n t ) t o her "neck, back o r e x t r e m i t i e s . " Ex. 13-2. She a l s o r e p o r t e d t h a t she 
had n o t had any "muscle, j o i n t o r bone problems i n her l i f e t i m e . " I d . 

Under t h e c i r c u m s t a n c e s , we d e c l i n e t o s p e c u l a t e , as c l a i m a n t has r e q u e s t ­
ed, t h a t i n f o r m a t i o n r e g a r d i n g her p r i o r neck, s h o u l d e r and back symptoms and 
t r e a t m e n t were unnecessary t o t h e a c c u r a t e d i a g n o s i s o f her elbow and w r i s t con­
d i t i o n s . A c c o r d i n g l y , we agree w i t h t h e Referee t h a t , because a l l o f t h e medi­
c a l e v i d e n c e i n t h e case was based upon an i n a c c u r a t e and i n c o m p l e t e h i s t o r y o f 
c l a i m a n t ' s p r i o r c o n d i t i o n s , she has f a i l e d t o e s t a b l i s h t h a t h er work a c t i v i ­
t i e s were t h e major cause o f her b i l a t e r a l w r i s t and elbow c o n d i t i o n s o r her 
s h o u l d e r , neck and mid-back c o n d i t i o n s . We, t h e r e f o r e , a f f i r m t h e Referee on 
t h e i s s u e o f c o m p e n s a b i l i t y . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d June 12, 1991 i s a f f i r m e d . 

March 17, 1992 C i t e as 44 Van N a t t a 472 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
MARTHA B. JOHNSON, Claimant 

WCB Case No. 90-19241 
ORDER ON REVIEW 

D e p a o l i s , e t a l . , C l aimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee B l a c k ' s o r d e r t h a t de­
c l i n e d t o award unscheduled permanent d i s a b i l i t y f o r her b r a c h i a l p l e x u s c o n d i ­
t i o n . I n i t s b r i e f , t h e i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Ref­
e r e e ' s o r d e r t h a t assessed a p e n a l t y and a r e l a t e d f e e p u r s u a n t t o ORS 
65 6 . 2 6 2 ( 1 0 ) ( a ) f o r an a l l e g e d l y unreasonable r e s i s t a n c e t o t h e payment o f com­
p e n s a t i o n . On r e v i e w , t h e i s s u e s a r e e x t e n t o f unscheduled permanent d i s a b i l i t y 
and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

Unscheduled permanent d i s a b i l i t y 

On r e v i e w , c l a i m a n t contends t h a t t h e Referee e r r e d by n o t a w a r d i n g h er 
uns c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f r e p e t i t i v e use o f her s h o u l d e r . 
C l a i m a n t a l s o contends t h a t she i s e n t i t l e d t o unscheduled permanent d i s a b i l i t y 
f o r l o s s o f s t r e n g t h due t o her b r a c h i a l p l e x u s i n j u r y . C l a i m a n t a s s e r t s t h a t 
t h e r e p o r t s o f Dr. Karasek i m p l y t h a t her s h o u l d e r p a i n i s r e l a t e d t o t h e 
s u r g e r y p e r f o r m e d f o r t h e compensable c o n d i t i o n . 

The i n s u r e r argues t h a t c l a i m a n t has not e s t a b l i s h e d t h a t h er s h o u l d e r 
p roblems a r e r e l a t e d t o her accepted hand and w r i s t c o n d i t i o n s . I n September 
1988, Dr. Karasek r e p o r t e d t h a t c l a i m a n t had an o p e r a t i o n f o r her work i n j u r y t o 
t h e l e f t w r i s t and had e x p e r i e n c e d c o m p l i c a t i o n s . He o p i n e d t h a t c l a i m a n t had 
" p r o b a b l y " s u f f e r e d a b r a c h i a l p l e x u s i n j u r y on t h e l e f t . I n May 1989, Dr. 
Karasek responded t o t h e i n s u r e r ' s r e q u e s t f o r a r e p o r t on c l a i m a n t ' s i m p a i r ­
ment. H i s r e p o r t d e s c r i b e d c l a i m a n t ' s impairment as e x i s t i n g i n her hand, w r i s t 
and f o r e a r m . 

I n J u l y 1989, Dr. Karasek no t e d t h a t c l a i m a n t had a 25 p e r c e n t r e d u c t i o n 
i n b r a c h i a l r a d i a l i s and d e l t o i d s t r e n g t h i n t h e l e f t arm, i n a d d i t i o n t o r e ­
duced l e f t arm endurance. He diagnosed c h r o n i c arm p a i n secondary t o b r a c h i a l 
p l e x u s i n j u r y , cutaneous nerve o f t h e f o r e a r m i n j u r y , and c h r o n i c c a r p a l t u n n e l . 
He f u r t h e r r e p o r t e d t h a t a l l o f t h e f i n d i n g s were " c o m p l i c a t e d by e m o t i o n a l d i s ­
may o v e r l e g a l i s s u e s about t h i s i n j u r y . " 

On September 29, 1989, Dr. B u t t e r s examined c l a i m a n t ' s l e f t s h o u l d e r upon 
r e q u e s t f r o m Dr. Karasek. He o p i n e d t h a t c l a i m a n t ' s l e f t s h o u l d e r p r o b l e m was 
an impingement syndrome w i t h r o t a t o r c u f f t e n d i n i t i s , u n r e l a t e d t o her 



Martha B. Johnson, 44 Van N a t t a 472 (1992) 

n e u r o l o g i c a l problem. I n January 1990, Dr. Karasek agreed w i t h Dr. B u t t e r s ' 
r ange o f m o t i o n f i n d i n g s f o r c l a i m a n t ' s l e f t s h o u l d e r . 
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I n J a n u a r y 1991, Dr. Karasek checked h i s agreement t o a fo r m l e t t e r s t a t ­
i n g t h a t c l a i m a n t ' s l o s s o f d e l t o i d range o f m o t i o n was due t o a b r a c h i a l p l e x u s 
i n j u r y . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t has n o t e s t a b l i s h e d 
e n t i t l e m e n t t o unscheduled permanent d i s a b i l i t y . C l a i m a n t i s a t t e m p t i n g t o 
a s s e r t e n t i t l e m e n t t o an award o f unscheduled permanent d i s a b i l i t y r e s u l t i n g 
f r o m a c o n s e q u e n t i a l c o n d i t i o n . See J u l i e K. Gasperino, 43 Van N a t t a 1151 
( 1 9 9 1 ) . However, i n t h i s case, c l a i m a n t i s c o n t e n d i n g t h a t her upper back and 
s h o u l d e r problems arose as a r e s u l t o f t h e s u r g e r y , n o t as a r e s u l t o f an i n j u r y 
t o t h e back and s h o u l d e r i n c u r r e d a t t h e same t i m e as t h e i n i t i a l compensable 
i n j u r y . A c c o r d i n g l y , c l a i m a n t ' s c o n d i t i o n i s p r o p e r l y c h a r a c t e r i z e d as a 
" s e c o n d a r i l y c o n s e q u e n t i a l c o n d i t i o n " and she must pro v e t h a t t h e o r i g i n a l i n ­
j u r y was t h e major c o n t r i b u t i n g cause o f her c o n s e q u e n t i a l back and s h o u l d e r 
p r o b l e m s . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) ; Gasperino, supra. 

Here, Dr. Karasek r e p o r t e d t h a t , as a r e s u l t o f t h e compensable s u r g e r y , 
c l a i m a n t had " p r o b a b l y " s u f f e r e d a b r a c h i a l p l e x u s i n j u r y . However, Dr. Karasek 
l a t e r r e p o r t e d t h a t such f i n d i n g s were caused by e m o t i o n a l dismay o v e r l e g a l 
i s s u e s . See e.g. Norma J. Overman, 43 Van N a t t a 2816 ( 1 9 9 1 ) ( C l a i m a n t f a i l e d t o 
e s t a b l i s h permanent impairment due t o t h e compensable i n j u r y where t h e eviden c e 
showed a p s y c h o l o g i c a l c o n t r i b u t i o n t o i m p a i r m e n t ) . F u r t h e r m o r e , Dr. B u t t e r s , 
t o whom Dr. Karasek r e f e r r e d c l a i m a n t , has r e p o r t e d t h a t c l a i m a n t ' s s h o u l d e r 
p r o b l e m was u n r e l a t e d t o her i n j u r y . Dr. Karasek has never s p e c i f i c a l l y r e b u t ­
t e d t h a t r e p o r t . 

Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has f a i l e d t o pro v e 
t h a t h e r compensable h a n d / w r i s t i n j u r y i s t h e major c o n t r i b u t i n g cause o f her 
upper back and s h o u l d e r c o n d i t i o n . A d d i t i o n a l l y , c l a i m a n t has n o t pr o v e n t h a t 
i m p a i r m e n t o f her s h o u l d e r o r back i s due t o her compensable i n j u r y . ORS 
656.214; f o r m e r OAR 436-35-010 and 436-35-270. A c c o r d i n g l y , we a f f i r m t h e Ref­
e r e e on t h e i s s u e o f unscheduled permanent d i s a b i l i t y . 

P e n a l t i e s and a t t o r n e y f e e s 

The i n s u r e r contends t h a t a p e n a l t y s h o u l d n o t have been assessed i n t h i s 
case as t h e r e i s no eviden c e t h a t t h e u n t i m e l y d i s c l o s u r e o f Dr. Karasek's r e ­
p o r t r e s u l t e d i n any d e l a y o f compensation. We d i s a g r e e . I n t h e p r e s e n t case, 
t h e R e f e r e e f o u n d t h a t , because o f t h e i n s u r e r ' s d e l a y , he was r e q u i r e d t o l e a v e 
t h e r e c o r d open. F u r t h e r documents were s u b m i t t e d and o r a l c l o s i n g arguments 
were n o t h e a r d u n t i l a p p r o x i m a t e l y f o u r months a f t e r t h e h e a r i n g . The Referee's 
o r d e r s u b s e q u e n t l y r e s u l t e d i n i n c r e a s e d compensation t o c l a i m a n t . Under such 
c i r c u m s t a n c e s , we f i n d t h a t t h e d e l a y i n p r o d u c i n g t h e document r e s u l t e d i n un­
r e a s o n a b l e d e l a y o f compensation. A c c o r d i n g l y , we a f f i r m t h e Re f e r e e on t h e 
p e n a l t y i s s u e . See Boehr v. M i d - W i l l a m e t t e V a l l e y Food, 109 Or App 292 ( 1 9 9 1 ) . 

Inasmuch as p e n a l t i e s and a t t o r n e y fees a re n o t compensation f o r purposes 
o f ORS 6 5 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s u c c e s s f u l l y 
d e f e n d i n g t h e Refe r e e ' s o r d e r c o n c e r n i n g t h e s e i s s u e s . Saxton v. SAIF, 80 Or 
App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 30, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
BEVERLY Y. MOORE, Claimant 

WCB Case No. 90-21625 
ORDER ON REVIEW (REMANDING) 

Roger D. W a l l i n g f o r d , Claimant A t t o r n e y 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Menashe's o r d e r t h a t u p h e l d t h e i n ­
s u r e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a r i g h t knee c o n d i ­
t i o n . On r e v i e w , c l a i m a n t contends t h a t her c l a i m i s compensable. A l t e r n a t i v e ­
l y , she seeks remand f o r t h e submission o f a d d i t i o n a l m e d i c a l e v i d e n c e ( m e d i c a l 
r e p o r t s f r o m Dr. Johnson, t h e surgeon who perfor m e d two o f c l a i m a n t ' s p r i o r knee 
s u r g e r i e s ) . On r e v i e w , t h e i s s u e s a r e remand and c o m p e n s a b i l i t y . We remand. 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa­
t i o n . 

A f t e r t h e i n s u r e r d e n i e d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m , c l a i m a n t 
r e t a i n e d an a t t o r n e y on November 26, 1990. ( T r . 2 ) . By l e t t e r s d a t e d December 
2, 1990 and January 2, 1991, c l a i m a n t ' s a t t o r n e y c o n t a c t e d t h e i n s u r e r and r e ­
q u e s t e d a copy o f t h e c l a i m f i l e . 

C l a i m a n t ' s a t t o r n e y d i d n o t r e c e i v e t h e f i l e u n t i l t h e h e a r i n g e x h i b i t s 
a r r i v e d on January 24, 1991. ( T r . 2 ) . P r i o r t o r e c e i v i n g t h e e x h i b i t s , c l a i m ­
a n t ' s a t t o r n e y was n o t aware t h a t Dr. Johnson had pe r f o r m e d c l a i m a n t ' s 1988 knee 
r e p l a c e m e n t and her December 1990 w i r e removal s u r g e r i e s . ( T r . 5 ) . 

C l a i m a n t ' s a t t o r n e y t r i e d t o c o n t a c t Dr. Johnson by t e l e p h o n e s e v e r a l 
t i m e s b u t was u n s u c c e s s f u l because Johnson was u n a v a i l a b l e due t o a d i s a b l i n g 
back c o n d i t i o n . ( T r . 6 ) . Cl a i m a n t ' s a t t o r n e y d i d n o t a t t e m p t t o c o n t a c t 
Johnson by l e t t e r because he was unsure whether Johnson was s t i l l r e c e i v i n g m a i l 
a t t h e c l i n i c where Johnson worked. ( T r . 7 ) . 

The h e a r i n g t o o k p l a c e on February 19, 1991. As o f t h e d a t e o f t h e hear­
i n g , c l a i m a n t ' s a t t o r n e y was s t i l l t r y i n g t o schedule an ap p o i n t m e n t w i t h 
Johnson t h r o u g h Johnson's nurse. ( T r . 7 ) . 

ULTIMATE FINDINGS OF FACT 

The r e c o r d i s i n c o m p l e t e l y developed. M a t e r i a l e v i d e n c e i n t h e fo r m o f a 
m e d i c a l r e p o r t o r t e s t i m o n y from Dr. Johnson, c l a i m a n t ' s t r e a t i n g s urgeon, was 
no t o b t a i n a b l e w i t h t h e e x e r c i s e o f due d i l i g e n c e a t t h e t i m e o f t h e F e b r u a r y 
19, 1991 h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

At t h e b e g i n n i n g o f t h e h e a r i n g , c l a i m a n t r e q u e s t e d t h a t t h e r e c o r d be 
l e f t open i n o r d e r t o submit Dr. Johnson's m e d i c a l r e p o r t c o n c e r n i n g c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m . ( T r . 2 ) . The Referee d e n i e d c l a i m a n t ' s m o t i o n be­
cause he c o n c l u d e d t h a t c l a i m a n t f a i l e d t o e s t a b l i s h due d i l i g e n c e i n o b t a i n i n g 
Dr. Johnson's r e p o r t . ( T r . 7 ) - On r e v i e w , c l a i m a n t a s s e r t s t h a t t h e Re f e r e e 
e r r e d i n d e n y i n g her m o t i o n t o c o n t i n u e t h e h e a r i n g f o r t h e a d m i s s i o n o f Dr. 
Johnson's r e p o r t and a l t e r n a t i v e l y seeks remand f o r c o n s i d e r a t i o n o f t h a t r e ­
p o r t . We agree t h a t remand f o r t h e c o n s i d e r a t i o n o f t h i s e v i d e n c e i s w a r r a n t e d . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must 
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c l e a r l y be shown t h a t m a t e r i a l evidence was not o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) . 

Here, c l a i m a n t d i d n o t r e t a i n her a t t o r n e y u n t i l November 26, 1990, l e s s 
t h a n t h r e e months b e f o r e her h e a r i n g on February 19, 1991. Once r e t a i n e d , 
c l a i m a n t ' s a t t o r n e y t w i c e r e q u e s t e d a copy o f c l a i m a n t ' s f i l e f r o m t h e i n s u r e r 
b u t r e c e i v e d n o t h i n g u n t i l t h e e x h i b i t s a r r i v e d t h r e e weeks b e f o r e t h e h e a r i n g . 
When t h e e x h i b i t s a r r i v e d , c l a i m a n t ' s a t t o r n e y r e a l i z e d f o r t h e f i r s t t i m e t h a t 
Dr. Johnson was i n v o l v e d i n c l a i m a n t ' s case. T h e r e a f t e r , c l a i m a n t ' s a t t o r n e y 
t r i e d r e p e a t e d l y t o c o n t a c t Johnson o n l y t o f i n d t h a t , because o f a d i s a b l i n g 
back c o n d i t i o n , Johnson was no l o n g e r p r a c t i c i n g and was no l o n g e r a t h i s f o r m e r 
c l i n i c . As o f t h e d a t e o f t h e h e a r i n g , c l a i m a n t ' s a t t o r n e y was s t i l l t r y i n g t o 
sc h e d u l e an appo i n t m e n t w i t h Dr. Johnson. 

We f i n d t h a t t h e s e f a c t s e s t a b l i s h t h a t c l a i m a n t ' s a t t o r n e y e x e r c i s e d due 
d i l i g e n c e i n t r y i n g t o o b t a i n Dr. Johnson's o p i n i o n c o n c e r n i n g c l a i m a n t ' s knee 
c o n d i t i o n p r i o r t o h e a r i n g . I n l i g h t o f th e s e c i r c u m s t a n c e s , we a r e persuaded 
t h a t Dr. Johnson's r e p o r t was not o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f 
t h e h e a r i n g and con c l u d e t h a t , w i t h o u t t h i s r e p o r t , t h e r e c o r d i s i n c o m p l e t e l y 
d e v e l o p e d . Consequently, we g r a n t t h e mo t i o n t o remand. 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o Referee Menashe w i t h i n s t r u c t i o n s 
t o r eopen t h e r e c o r d f o r t h e submission o f m e d i c a l e v i d e n c e f r o m Dr. Johnson. 
T h i s s u b m i s s i o n o f ev i d e n c e may be p r e s e n t e d i n any manner i n w h i c h t h e Referee 
f i n d s a c h i e v e s s u b s t a n t i a l j u s t i c e t o a l l p a r t i e s and i n s u r e s a complete and ac­
c u r a t e r e c o r d o f a l l e x a m i n a t i o n and/or t e s t i m o n y ( i n c l u d i n g c r o s s - e x a m i n a t i o n ) . 

ORDER 

The Referee's o r d e r d a t e d February 26, 1991 i s v a c a t e d . T h i s m a t t e r i s 
remanded t o Referee Menashe f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

March 17, 1992 C i t e as 44 Van N a t t a 475 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PATRICK E. RILEY, Claimant 

WCB Case No. 90-15318 
ORDER ON RECONSIDERATION 

P o z z i , e t a l . , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f o u r F e b r u a r y 18, 
1992 Order on Review. I n t h a t o r d e r , we h e l d t h a t : (1) t h e H e a r i n g s D i v i s i o n 
had j u r i s d i c t i o n t o e n f o r c e a s t i p u l a t e d s e t t l e m e n t t h a t made no r e f e r e n c e t o 
any s t a t u t e o r a d m i n i s t r a t i v e r u l e ; and (2) m e d i c a l s e r v i c e s p r o v i d e d by a psy­
c h o l o g i s t were compensable because t h e c l e a r language o f t h e s t i p u l a t i o n d i d n o t 
l i m i t c l a i m a n t ' s t r e a t m e n t t o t h a t p r o v i d e d e x c l u s i v e l y by a p s y c h i a t r i s t . On 
r e c o n s i d e r a t i o n , t h e employer contends t h a t : (1) E x h i b i t 35A i n d i c a t e d t h a t t h e 
purpose o f t h e s t i p u l a t i o n was t o l i m i t c l a i m a n t ' s t r e a t m e n t t o t h a t p r o v i d e d by 
a p s y c h i a t r i s t ; and (2) t h e c l e a r language o f t h e s t i p u l a t i o n l i m i t e d c l a i m a n t ' s 
t r e a t m e n t t o t h a t p r o v i d e d s o l e l y by a p s y c h i a t r i s t . 

W i t h r e g a r d t o t h e f i r s t c o n t e n t i o n we o f f e r t h e f o l l o w i n g comment. The 
two l e t t e r s between c o u n s e l , E x h i b i t 35A and 35b, do not i n o u r vi e w , p r o v e t h a t 
a d i s p u t e c o n c e r n i n g t h e reasonableness and n e c e s s i t y o f t r e a t m e n t w i t h a psy­
c h o l o g i s t was t h e g e n e s i s o f t h e s t i p u l a t i o n , o r t h a t such a d i s p u t e even e x i s t ­
ed p r i o r t o t h e s t i p u l a t i o n ' s p r e p a r a t i o n . T h e r e f o r e , we adhere t o o u r d e c i s i o n 
on t h i s p o i n t . 
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W i t h r e g a r d t o t h e employer's second c o n t e n t i o n , we co n c l u d e t h a t our o r ­
d e r a d e q u a t e l y addresses t h i s i s s u e and we d e c l i n e t o d i s c u s s t h e i s s u e f u r t h e r . 

A c c o r d i n g l y , our F e b r u a r y 28, 1992 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a ­
t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h our f o r m e r o r d e r , 
e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T IS SO ORDERED. 

March 17, 1992 C i t e as 44 Van N a t t a 476 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GERALD D. SPENCER, Claimant 

Own M o t i o n No. 66-0226M 
OWN MOTION ORDER OF ABATEMENT 

Malagon, e t a l . , Claimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our February 19, 1992 Own M o t i o n 
Order on R e c o n s i d e r a t i o n i n t h e above-captioned case. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n f o r r e c o n s i d e r a ­
t i o n , we abat e o u r o r d e r . 

I T I S SO ORDERED. 

March 17, 1992 C i t e as 44 Van N a t t a 476 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JULIE A. WILKER, Claimant 
WCB Case No. 90-15644 

ORDER ON REVIEW 
Svoboda & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
M a r c i a L. B a r t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Gruber's o r d e r t h a t : 
(1) u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f c l a i m a n t ' s c o s t a c h o n d r a l 
d i s c o m f o r t , s i t u a t i o n a l a n x i e t y , and e s o p h a g i t i s c o n d i t i o n s ; (2) u p h e l d SAIF's 
d e n i a l o f c l a i m a n t ' s reimbursement c l a i m f o r t r a v e l expenses; and (3) d e c l i n e d 
t o assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o 
a u t h o r i z e a s p e c i f i e d t r e a t m e n t . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , 
t r a v e l expenses, and p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

C l a i m a n t contends t h a t SAIF unr e a s o n a b l y f a i l e d t o t i m e l y a u t h o r i z e Dr. 
Yanney's proposed d e n t a l t r e a t m e n t p l a n . S p e c i f i c a l l y , she a s s e r t s t h a t SAIF 
was r e q u i r e d t o respond w i t h i n 72 hours because Yanney's p l a n i n v o l v e d e l e c t i v e 
s u r g e r y . Assuming w i t h o u t d e c i d i n g t h a t OAR 436-10-070 was a p p l i c a b l e , we do 
n o t c o n s i d e r SAIF's conduct t o have been unreasonable. 

The r e c o r d e s t a b l i s h e s t h a t SAIF d i d n o t r e c e i v e Dr. Yanney's r e q u e s t f o r 
a u t h o r i z a t i o n u n t i l August 27, 1990. As documented by SAIF's c l a i m examiner's 
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September 27, 1990 l e t t e r , x - r a y s and ar t h r o g r a m s were n o t p r o v i d e d w i t h Dr. 
Yanney's r e q u e s t and such m a t e r i a l s were necessary b e f o r e SAIF's d e n t a l c o n s u l ­
t a n t c o u l d e v a l u a t e t h e d e n t a l t r e a t m e n t p l a n . Consequently, c l a i m a n t ' s a t t o r ­
ney was n o t i f i e d t h a t t h e a f o r e m e n t i o n e d i n f o r m a t i o n was b e i n g accumulated t o 
p e r m i t SAIF t o p e r f o r m i t s i n v e s t i g a t i o n o f t h e proposed t r e a t m e n t a u t h o r i z a t i o n 
r e q u e s t . Upon r e c e i p t o f t h e r e q u e s t e d m a t e r i a l s and t h e c o n s u l t a n t ' s a p p r a i s a l 
o f t h e proposed t r e a t m e n t p l a n , SAIF p r o v i d e d i t s w r i t t e n a u t h o r i z a t i o n on Octo­
be r 19, 1990. Under such c i r c u m s t a n c e s , we do not f i n d SAIF's conduc t t o be un­
r e a s o n a b l e . A c c o r d i n g l y , p e n a l t i e s and a t t o r n e y f e e s a r e n o t w a r r a n t e d . 

ORDER 

The Referee's o r d e r d a t e d February 1, 1991 i s a f f i r m e d . 

March 18, 1992 C i t e as 44 Van N a t t a 477 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
BARBARA HOLLAND, Claimant 
WCB Case No. 91-01025 

ORDER ON REVIEW 
Welch, e t a l . , C l aimant A t t o r n e y s 

J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r t h a t : (1) u p h e l d 
t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f c l a i m a n t ' s l e f t s h o u l d e r , l e f t elbow, 
r i g h t c e r v i c a l - d o r s a l s t r a i n , and lumbar d i s c d i s e a s e c o n d i t i o n s ; and (2) de­
c l i n e d t o assess p e n a l t i e s and a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r SAIF's a l l e g ­
e d l y u n r e a s o n a b l e p a r t i a l d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c o n s e q u e n t i a l c o n d i t i o n s , p e n a l t i e s , and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment. Under 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , a worker who s u f f e r s a second i n j u r y as a consequence o f 
t h e o r i g i n a l compensable i n j u r y w i l l be compensated f o r t h e second c o n d i t i o n 
o n l y i f t h e compensable i n j u r y i s t h e major c o n t r i b u t i n g cause o f t h a t i n j u r y . 
See J u l i e K. Gasperino, 43 Van N a t t a 1151 (1991). C l a i m a n t has n o t s u s t a i n ­
ed h e r burden o f p r o o f under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 15, 1991 i s a f f i r m e d . 

March. 19, 1992 C i t e as 44 Van N a t t a 477 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DUNG T. NGUYEN, Claimant 
WCB Case No. 89-05167 

ORDER ON RECONSIDERATION 
Becker, e t a l . , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our February 28, 1992 o r d e r on remand 
w h i c h a f f i r m e d t h e Referee's o r d e r f i n d i n g t h a t c l a i m a n t f a i l e d t o pr o v e a com­
p e n s a b l e o c c u p a t i o n a l d i s e a s e under former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . The s e l f - i n s u r e d 
e m ployer's response has been r e c e i v e d . 

C l a i m a n t f i r s t p o i n t s o u t t h a t , i n our p r i o r October 2, 1990 o r d e r on r e ­
v i e w , we fo u n d t h e o p i n i o n s o f Dr. Ho w e l l , D.O., and t h e t r e a t i n g p h y s i c i a n , Dr. 
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Holm, D.C., t o be p e r s u a s i v e and w e l l - r e a s o n e d b u t r e j e c t e d t h e o p i n i o n o f t h e 
Western M e d i c a l C o n s u l t a n t s . Claimant t h e n c a l l s our a t t e n t i o n t o language i n 
our o r d e r on remand g i v i n g g r e a t e r w e i g h t t o t h e o p i n i o n o f t h e Western M e d i c a l 
C o n s u l t a n t s b u t r e j e c t i n g t h e o p i n i o n s o f Howell and Holm. 

We agree t h a t o ur o r d e r on remand reaches d i f f e r e n t c o n c l u s i o n s t h a n t h e 
o r d e r on r e v i e w i n r e g a r d t o t h e w e i g h t and r e l i a n c e p l a c e d on t h e m e d i c a l ex­
p e r t s . The o r d e r on r e v i e w r e j e c t e d t h e o p i n i o n o f t h e Western M e d i c a l C o n s u l ­
t a n t s on t h e b a s i s t h a t i t d i d not address c a u s a t i o n . The o r d e r on r e v i e w a l s o 
f o u n d t h e r e p o r t s o f Holm and Howell t o be p e r s u a s i v e and w e l l - r e a s o n e d . Upon 
f u r t h e r c o n s i d e r a t i o n o f t h e m e d i c a l evidence on remand, however, we fo u n d t h a t 
t h e o p i n i o n s o f Ho w e l l and Holm were n o t based on complete i n f o r m a t i o n because 
t h e i r r e p o r t s f a i l e d t o i n d i c a t e t h a t t h e y were aware o f x - r a y s showing compres­
s i o n o f c l a i m a n t ' s v e r t e b r a . F u r t h e r m o r e , we found t h a t t h e o p i n i o n o f t h e Con­
s u l t a n t s addressed c a u s a t i o n and was t h e more p e r s u a s i v e o p i n i o n because i t ana­
l y z e d t h e e f f e c t o f t h e compression i n t h e v e r t e b r a . 

C l a i m a n t n e x t d i s a g r e e s w i t h our f i n d i n g on remand t h a t t h e o p i n i o n o f t h e 
Western M e d i c a l C o n s u l t a n t s was w e l l - r e a s o n e d and p e r s u a s i v e , c o n t e n d i n g t h a t 
t h e C o n s u l t a n t s f a i l e d t o i n d i c a t e any knowledge o f c l a i m a n t ' s work c o n d i t i o n s . 
We d i s a g r e e . The r e p o r t o f t h e C o n s u l t a n t s s t a t e d t h a t i t had r e v i e w e d v a r i o u s 
r e p o r t s , i n c l u d i n g t h a t o f Dr. Ho w e l l , which c o n t a i n e d v e r y d e t a i l e d d e s c r i p ­
t i o n s o f c l a i m a n t ' s work d u t i e s . We t h e r e f o r e adhere t o our f i n d i n g t h a t t h e 
C o n s u l t a n t s p r o v i d e d t h e more p e r s u a s i v e o p i n i o n . 

A c c o r d i n g l y , o ur February 28, 1992 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a ­
t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h our F e b r u a r y 28, 1992 
o r d e r e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n fr o m t h e 
d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

March 20, 1992 C i t e as 44 Van N a t t a 478 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GERARDO C. AGUILAR, Claimant 

WCB Case No. 91-01641 
ORDER ON REVIEW 

Ke v i n L. Mannix, PC, Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Brown's o r d e r w h i c h h e l d t h a t 
t h e p a r t i e s had s t i p u l a t e d t h a t : (1) t h e i n s u r e r would pay Dr. H e r b e r t ' s b i l l 
on a d i a g n o s t i c b a s i s ; (2) t h e i n s u r e r ' s February 6, 1991 d e n i a l i s u p h e l d ; and 
(3) t h e i s s u e o f t e m p o r a r y t o t a l d i s a b i l i t y e n t i t l e m e n t i s d e f e r r e d f o r d e t e r m i ­
n a t i o n by t h e D i r e c t o r on r e c o n s i d e r a t i o n . On r e v i e w , t h e i s s u e i s t h e v a l i d i t y 
o f t h e s t i p u l a t e d agreement. We a f f i r m . 

FINDINGS OF FACT 

On F e b r u a r y 6, 1991, c l a i m a n t , t h r o u g h h i s t h e n - a t t o r n e y o f r e c o r d , r e ­
qu e s t e d a h e a r i n g r a i s i n g t h e i s s u e s o f temporary t o t a l d i s a b i l i t y , p e n a l t i e s , 
and a t t o r n e y f e e s . That h e a r i n g r e q u e s t was acknowledged as WCB 91-01641. That 
same day, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s h i a t u s h e r n i a and 
esophageal r e f l u x as u n r e l a t e d t o an August 1989 m i d d l e and low back i n j u r y 
c l a i m . 

On F e b r u a r y 20, 1991, a D e t e r m i n a t i o n Order i s s u e d , r e c l o s i n g c l a i m a n t ' s 
1989 c l a i m . (A December 1989 D e t e r m i n a t i o n Order had been s e t a s i d e by a June 
1990 R e f e r e e ' s o r d e r . ) On March 26, 1991, c l a i m a n t f i l e d a s u p p l e m e n t a l h e a r i n g 
r e q u e s t , r a i s i n g t h e i s s u e o f t h e i n s u r e r ' s February 6, 1991 d e n i a l . 
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The case proceeded t o h e a r i n g on May 2, 1991. Cl a i m a n t d i d n o t a t t e n d t h e 
h e a r i n g , b u t was r e p r e s e n t e d by h i s former a t t o r n e y . A t t h a t t i m e , t h e Referee 
o r a l l y n o t e d t h a t t h e p a r t i e s had s e t t l e d t h e d i s p u t e . The Ref e r e e s t a t e d t h a t 
t h e p a r t i e s agreed t h a t : (1) t h e i n s u r e r would pay f o r a d i a g n o s t i c b i l l ; (2) 
t h e i n s u r e r ' s F e b r u a r y 6, 1991 d e n i a l would be u p h e l d ; and (3) t h e i s s u e o f tem­
p o r a r y t o t a l d i s a b i l i t y would be d e f e r r e d f o r a d e t e r m i n a t i o n by t h e D i r e c t o r on 
r e c o n s i d e r a t i o n . T h i s agreement was i n c o r p o r a t e d i n t o t h e Referee's May 2, 1991 
o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

The i s s u e a t hand i s whether c l a i m a n t i s bound by t h e terms o f t h e s t i p u ­
l a t e d agreement e n t e r e d i n t o a t h e a r i n g . 

C l a i m a n t r e q u e s t s t h a t t h e o r d e r be s e t a s i d e due t o h i s d i s s a t i s f a c t i o n 
w i t h h i s f o r m e r c o u n s e l ' s e f f o r t s . Claimant has c i t e d no a u t h o r i t y w h i c h sup­
p o r t s t h e c o n t e n t i o n t h a t t h i s i s an a p p r o p r i a t e ground f o r s e t t i n g a s i d e t h e 
Order on a S t i p u l a t i o n . Nor are we aware o f any a u t h o r i t y t o s u p p o r t such a 
p o s i t i o n . Moreover, we n o t e t h a t c l a i m a n t r e t a i n e d c o u n s e l t o r e p r e s e n t him 
w i t h o u t h i s presence a t h e a r i n g . Through c l a i m a n t ' s c o u n s e l ' s r e p r e s e n t a t i o n , 
t h e R e f e r e e approved t h e p a r t i e s ' s t i p u l a t e d agreement. C l a i m a n t does n o t con­
t e n d t h a t t h e agreement was e n t e r e d i n t o w i t h o u t h i s u n d e r s t a n d i n g and cons e n t . 
T h e r e f o r e , we c o n c l u d e t h a t c l a i m a n t has n o t e s t a b l i s h e d c i r c u m s t a n c e s necessary 
t o s e t a s i d e t h e agreement. A c c o r d i n g l y , we d e c l i n e t o s e t t h e o r d e r a s i d e . 
C l a i m a n t ' s remedy, i f any e x i s t s , f o r h i s d i s s a t i s f a c t i o n w i t h h i s c o u n s e l ' s 
r e p r e s e n t a t i o n , l i e s o u t s i d e t h e w o r k e r s ' compensation system. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2, 1991 i s a f f i r m e d . 

March 20, 1992 C i t e as 44 Van N a t t a 479 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
WARREN H. CHARLESTON, Claimant 

WCB Case No. 90-19644 
ORDER ON REVIEW 

V i c t o r C a l z a r e t t a , Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r t h a t : (1) u p h e l d t h e i n ­
s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s l e f t f o o t c o n d i t i o n s d i a g n o s e d as pes 
p l a n o v a l g u s and s u b t a l a r a r t h r i t i s ; (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r ­
ney f e e s f o r an a l l e g e d l y unreasonable d e n i a l ; (3) d e c l i n e d t o assess p e n a l t i e s 
and a t t o r n e y f e e s f o r an a l l e g e d l y unreasonable back-up d e n i a l ; and (4) d e c l i n e d 
t o assess p e n a l t i e s and a t t o r n e y fees f o r a l a t e d e n i a l . On r e v i e w , t h e i s s u e s 
a r e c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa­
t i o n . 

C l a i m a n t argues t h a t t h e i n s u r e r i s estopped from d e n y i n g t h e r e q u e s t e d 
s u r g e r y based on a June 1990 l e t t e r from t h e employer. We d i s a g r e e . 

I n Lamarr H. Barber, 43 Van N a t t a 292 (1 9 9 1 ) , we h e l d t h a t e q u i t a b l e 
e s t o p p e l may be a p p l i c a b l e a g a i n s t an i n s u r e r ( o r s e l f - i n s u r e d e mployer) i f a l l 
t h e e l e m e n t s o f e s t o p p e l a r e met. The elements o f e q u i t a b l e e s t o p p e l a r e : (1) 
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a f a l s e r e p r e s e n t a t i o n ; (2) made w i t h knowledge o f t h e f a c t s ; (3) where t h e 
o t h e r p a r t y i s i g n o r a n t o f t h e t r u t h ; (4) made w i t h t h e i n t e n t i o n t h a t t h e o t h e r 
p a r t y w i l l r e l y upon i t ; and (5) t h e o t h e r p a r t y must be i n d u c e d t o a c t upon t h e 
f a l s e r e p r e s e n t a t i o n . See a l s o Bennet v. C i t y o f Salem, 192 Or 531, 541 ( 1 9 5 1 ) . 

I n a l e t t e r d a t e d June 12, 1990, t h e employer w r o t e c l a i m a n t t o " r e a s s u r e 
you t h a t Workmen's Comp. w i l l have t o pay f o r t h e s u r g e r y you r e q u i r e . " (Ex. 
9A). However, we f i n d t h a t t h e employer was w i t h o u t knowledge o f t h e f a c t s , 
t h a t i s , whether t h e c o n d i t i o n r e q u i r i n g s u r g e r y was compensable. Because a l l 
e l e m e n t s o f e s t o p p e l must be met, and we f i n d t h a t t h e employer's s t a t e m e n t was 
made w i t h o u t knowledge o f t h e f a c t s , we do not address t h e r e m a i n i n g elements 
f o r e s t a b l i s h i n g e q u i t a b l e e s t o p p e l . A c c o r d i n g l y , f o r t h e s e r e a s o n s , i n a d d i ­
t i o n t o t h o s e addressed by t h e Referee, we f i n d t h a t t h e i n s u r e r was n o t 
es t o p p e d f r o m d e n y i n g t h e r e q u e s t e d s u r g e r y by t h e employer's s t a t e m e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 13, 1991 i s a f f i r m e d . 

March 20, 1992 C i t e as 44 Van N a t t a 480 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES J . ELLENWOOD, Claimant 

Own Mo t i o n No. 91-0642M 
INTERIM OWN MOTION ORDER 

Keeton & T a i t , Claimant A t t o r n e y s 

The s e l f - i n s u r e d employer s u b m i t t e d c l a i m a n t ' s c l a i m f o r an a l l e g e d wors­
e n i n g o f h i s September 18, 1975 compensable i n j u r y . The employer recommends 
t h a t t h e a b o v e - c a p t i o n e d c l a i m not be reopened on t h e ground t h a t s u r g e r y f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n i s n o t reasonable and necessary and t h a t c l a i m a n t 
has w i t h d r a w n f r o m t h e work f o r c e . 

The employer has f a i l e d t o p r o v i d e s u p p o r t i n g e v i d e n c e f o r i t s c o n t e n ­
t i o n s , i n c l u d i n g : (1) a copy o f t h e i n s u r e r ' s ( o r c l a i m a n t ' s ) r e q u e s t f o r 
D i r e c t o r ' s r e v i e w o f t h e reasonableness and n e c e s s i t y o f t h e proposed s u r g e r y 
p u r s u a n t t o ORS 656.327 and OAR 436-10-046; (2) a copy o f t h e i n s u r e r ' s f o r m a l 
d e n i a l o f c u r r e n t m e d i c a l s e r v i c e s p u r s u a n t t o ORS 656.262; and (3) e v i d e n c e 
t h a t c l a i m a n t was i n f o r m e d t h a t he must prove t h a t he i s w i l l i n g t o work and 
t h a t e i t h e r : (a) he i s making reasonable e f f o r t s t o o b t a i n work; o r (b) r e a s o n ­
a b l e e f f o r t s t o o b t a i n work would be f u t i l e due t o t h e compensable i n j u r y . See 
Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 (1 9 8 9 ) . 

I n a d d i t i o n , we l a c k t h e f o l l o w i n g e v i d e n c e : (1) t h e d a t e c l a i m a n t ' s 
a g g r a v a t i o n r i g h t s e x p i r e d ; (2) t h e o r i g i n a l body p a r t s i n j u r e d ; ( 3 ) t h e o r i g i ­
n a l c o n d i t i o n s a c c e p t e d ; (4) t h e c u r r e n t c o n d i t i o n and body p a r t t h a t i s t h e 
s u b j e c t o f t h i s c l a i m ; (5) whether h o s p i t a l i z a t i o n o r s u r g e r y has been r e q u e s t ­
ed; and (6) m e d i c a l e v i d e n c e e s t a b l i s h i n g t h a t t h e c u r r e n t c o n d i t i o n i s compens-
a b l y r e l a t e d t o c l a i m a n t ' s o r i g i n a l i n j u r y . 

A c c o r d i n g l y , we r e q u i r e t h e p a r t i e s t o p r o v i d e such e v i d e n c e w i t h i n 14 
days o f t h e d a t e o f t h i s i n t e r i m o r d e r . A t t h a t t i m e , we w i l l t a k e t h i s case 
under advisement. 
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C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee B l a c k ' s o r d e r w h i c h : 
(1) f o u n d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was n o t c a u s a l l y r e l a t e d t o 
her compensable low back c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a p s y c h o l o g i c a l c o n d i t i o n . On r e v i e w , t h e 
i s s u e s a r e c o m p e n s a b i l i t y and a g g r a v a t i o n . We r e v e r s e i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t , except f o r t h e f o l l o w i n g : 

" I n A p r i l o f 1990, c l a i m a n t scored 24 on t h e Beck d e p r e s s i o n 
i n v e n t o r y . Approximate ranges f o r major d e p r e s s i o n on an e p i s o d i c 
b a s i s i s a sc o r e o f 40; 39 would be an a p p r o p r i a t e s c o r e f o r r e c u r ­
r e n t m a j o r d e p r e s s i o n . " ( O p i n i o n & Order a t 2 ) . 

I n s t e a d , we f i n d t h a t c l a i m a n t ' s raw score o f 24 i s e q u i v a l e n t t o a l i n e a r T 
s c o r e o f 40 f o r Major Depression ( s i n g l e e pisode) and 39 f o r Major D e p r e s s i o n 
( r e c u r r e n t e p i s o d e ) , and t h a t t h e score suggests t h a t c l a i m a n t was e x p e r i e n c i n g 
moderate t o severe d e p r e s s i o n a t t h a t t i m e ( i n A p r i l 1990). (Ex. 7 1 c c ( b ) - 2 ) . 

We adopt t h e Referee's f i r s t f i n d i n g o f u l t i m a t e f a c t , b u t n o t t h e second. 
I n s t e a d , we f i n d t h a t c l a i m a n t ' s compensable low back c o n d i t i o n and i t s sequelae 
were t h e m a j or c o n t r i b u t i n g cause o f her c u r r e n t need f o r p s y c h i a t r i c t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , c l a i m a n t contends t h a t her p s y c h o l o g i c a l c o n d i t i o n i s compens­
a b l e , and t h a t she has an a g g r a v a t i o n c l a i m based on t h i s p s y c h o l o g i c a l c o n d i ­
t i o n . The Re f e r e e fo u n d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s n o t compens­
a b l e because c l a i m a n t f a i l e d t o e s t a b l i s h t h a t her 1984 low back i n j u r y was t h e 
major c o n t r i b u t i n g cause o f t h e c u r r e n t p s y c h o l o g i c a l c o n d i t i o n and need f o r 
t r e a t m e n t . We d i s a g r e e . 

C o m p e n s a b i l i t y 

Whether we v i e w t h e p s y c h o l o g i c a l c o n d i t i o n as a secondary consequence o f 
c l a i m a n t ' s 1984 back i n j u r y , o r as r e s u l t i n g from t h e c o m b i n a t i o n o f her 1984 
i n j u r y w i t h a p r e e x i s t i n g c o n d i t i o n , c l a i m a n t must e s t a b l i s h t h a t h er compens­
a b l e i n j u r y and i t s sequelae were t h e major c o n t r i b u t i n g cause o f her c u r r e n t 
p s y c h o l o g i c a l c o n d i t i o n . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) and ( B ) ; see a l s o , J u l i e K. 
Ga s p e r i n o , 43 Van N a t t a 1151 (19 9 1 ) . We f i n d t h a t t h e c a u s a t i o n i s s u e i s a com­
p l e x m e d i c a l q u e s t i o n , r e s o l u t i o n o f which t u r n s l a r g e l y on t h e m e d i c a l e v i ­
dence. See U r i s v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 (1985), r e v den 300 Or 546 ( 1 9 8 6 ) . 

Where m e d i c a l e v i d e n c e i s i n c o n f l i c t , we g i v e g r e a t e r w e i g h t t o t h o s e 
o p i n i o n s t h a t a r e b o t h w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . Somers 
v. SAIF, 77 Or App 259, 263 (19 8 6 ) . We g i v e g r e a t e r w e i g h t t o t h e o p i n i o n o f 
c l a i m a n t ' s t r e a t i n g d o c t o r u n l e s s t h e r e a r e p e r s u a s i v e reasons n o t t o do so. 
Wei l a n d v. SAIF, 64 Or App 810, 814 (1983). I n t h i s case, we f i n d no p e r s u a s i v e 
r easons n o t t o d e f e r t o t h e t r e a t i n g p h y s i c i a n s ' o p i n i o n s . 
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A t t h e o u t s e t , we f i n d t h a t c l a i m a n t d i d s u f f e r f r o m a p s y c h o l o g i c a l con­
d i t i o n , w h i c h her t r e a t i n g p s y c h i a t r i s t , Dr. C a r t e r , diagnosed as "major d e p r e s ­
s i o n , s i n g l e e p i s o d e , " and which r e q u i r e d t r e a t m e n t . (Ex. 71B; see a l s o Exs. 
77, 79B-1). He t r e a t e d c l a i m a n t w i t h a n t i d e p r e s s a n t m e d i c a t i o n and b o t h group 
and i n d i v i d u a l p s y c h o t h e r a p y , as a r e s u l t o f which her p s y c h o l o g i c a l c o n d i t i o n 
improved. (Exs. 79A, 79B-1). We not e t h a t Dr. Glass, an in d e p e n d e n t e x a m i n i n g 
p s y c h i a t r i s t , d i s a g r e e d w i t h Dr. C a r t e r ' s d i a g n o s i s o f "major d e p r e s s i o n , " b u t 
we do n o t f i n d h i s o p i n i o n p e r s u a s i v e . H i s e x a m i n a t i o n t o o k p l a c e a p p r o x i m a t e l y 
4 months a f t e r c l a i m a n t began t r e a t m e n t w i t h Dr. C a r t e r , who s t a t e d t h a t she im­
p r o v e d s t e a d i l y w i t h t r e a t m e n t and t i m e . (Exs. 78-9, 78B). Moreover, Dr. Glass 
b e l i e v e d t h a t c o n t i n u e d t r e a t m e n t w i t h a n t i d e p r e s s a n t m e d i c a t i o n was a p p r o p r i ­
a t e , even a t t h e t i m e o f h i s e x a m i n a t i o n . (Ex. 78 - 9 ) . 

The c r i t i c a l q u e s t i o n , however, i s whether c l a i m a n t ' s compensable i n j u r y 
and i t s sequelae were t h e major c o n t r i b u t i n g cause o f t h e p s y c h o l o g i c a l c o n d i ­
t i o n o r t h e need f o r t r e a t m e n t . We r e l y on t h e o p i n i o n s o f c l a i m a n t ' s t r e a t i n g 
p s y c h i a t r i s t , Dr. C a r t e r , as w e l l as t h e o p i n i o n o f Dr. McConochie, Ph.D., who 
examined c l a i m a n t i n Febru a r y 1990 and r e f e r r e d her f o r t r e a t m e n t t o Dr. C a r t e r . 

A f t e r e x a m i n i n g c l a i m a n t , Dr. McConochie made t h e f o l l o w i n g f i n d i n g s : 

" [ C l a i m a n t ] appears t o be s u f f e r i n g from a c h r o n i c p a i n syn­
drome r e l a t e d t o a d e g e n e r a t i v e back problem w h i c h has r e q u i r e d r e ­
p e a t e d s u r g e r i e s . 

" * * * 
" [ C l a i m a n t ] appears t o be i n need o f s u p p o r t i v e c o u n s e l i n g t o 

d e a l w i t h her c h r o n i c back p a i n and r e l a t e d f r u s t r a t i o n s . W h i l e she 
seems slow t o r e c o g n i z e t h i s need and ask f o r such h e l p , i t i s t h e 
p r e s e n t examiner's o p i n i o n t h a t she i s i n i n t e n s e need, and such 
s u p p o r t i v e c o u n s e l i n g i s recommended." (Ex., 65A-4 t o - 5 ) . 

He f o u n d no e v i d e n c e o f any developmental o r p e r s o n a l i t y d i s o r d e r , b u t o p i n e d 
i n s t e a d t h a t c l a i m a n t ' s " r e p e a t e d back s u r g e r i e s suggest a r a t h e r s e r i o u s degen­
e r a t i v e back d i s e a s e w h i c h causes c h r o n i c p a i n t h a t i s d i f f i c u l t f o r [ c l a i m a n t ] 
t o endure w i t h o u t b e i n g v e r y s t o i c . " (Ex. 65A-5). 

Dr. C a r t e r began t r e a t i n g c l a i m a n t on March 29, 1990, and c o n t i n u e d t o do 
so on a w e e k l y b a s i s u n t i l a t l e a s t December 1990. (Ex. 79B-1). He o p i n e d t h a t 
c l a i m a n t "has undergone severe p h y s i c a l and e m o t i o n a l t r a u m a t a as a r e s u l t o f 
her i n d u s t r i a l i n j u r y o f October 12, 1984, from which she has permanent r e s i d u a l 
[ s i c ] . " (Ex. 79A-1). He f u r t h e r o p i n e d : 

" T h i s l a d y has had m u l t i p l e s u r g e r i e s s i n c e her i n d u s t r i a l 
i n j u r y o f October 12, 1984, from which she has permanent p h y s i c a l 
r e s i d u a l s . She a l s o c a r r i e s p s ychopathology i n t h e fo r m o f 
d e p r e s s i o n , a n x i e t y a s s o c i a t e d w i t h p a n i c e p i s o d e s , p o s t trauma 
s t r e s s d i s o r d e r , a l l o f which c o n t r i b u t e t o her e x p e r i e n c e o f 
c h r o n i c p a i n r e l a t i v e t o her i n j u r y and r e s i d u a l s . " (Ex. 79B-1). 

Reading Dr. C a r t e r ' s o p i n i o n s t o g e t h e r w i t h h i s i n i t i a l d i a g n o s i s (Exs. 
71B, 77) and Dr. McConochie's o p i n i o n , we f i n d t h a t c l a i m a n t ' s compensable 1984 
i n j u r y and i t s sequelae, i n c l u d i n g r e p e a t e d s u r g e r i e s and c h r o n i c p a i n , a r e t h e 
major c o n t r i b u t i n g cause o f her c u r r e n t p s y c h o l o g i c a l c o n d i t i o n and need f o r 
p s y c h i a t r i c t r e a t m e n t . I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t no i n c a n t a t i o n 
o f "magic words" o r s t a t u t o r y language i s r e q u i r e d . L i b e r t y N o r t h w e s t I n s . 
Corp. v. Cross, 109 Or App 109 (19 9 1 ) ; McClendon v. Nabisco Brands, I n c . , 77 Or 
App 412, 417 ( 1 9 8 6 ) . 

SAIF argues t h a t we s h o u l d r e l y on t h e o p i n i o n o f Dr. Gl a s s , an i n d e p e n ­
d e n t p s y c h i a t r i c examiner, who found t h a t c l a i m a n t ' s work i n j u r y was n o t t h e 
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m a j o r c o n t r i b u t i n g cause o f her " f r u s t r a t i o n and unhappiness" a t t h e t i m e o f h i s 
e x a m i n a t i o n . (See Ex. 78-9). However, we do not f i n d h i s o p i n i o n p e r s u a s i v e . 
Dr. Glass examined c l a i m a n t o n l y once, whereas Dr. C a r t e r t r e a t e d c l a i m a n t 
w e e k l y o v e r a p e r i o d o f s e v e r a l months. Dr. C a r t e r d i s a g r e e d w i t h Dr. G l a s s ' 
o p i n i o n because i t was n o t based on an a c c u r a t e h i s t o r y o r a c c u r a t e c l i n i c a l 
c o n d i t i o n o f c l a i m a n t . (Ex. 78B). We f i n d t h a t Dr. G l a s s ' o p i n i o n i s based on 
an i n c o m p l e t e m e d i c a l h i s t o r y i n t h a t he d i d not c o n s i d e r Dr. McConochie's exam­
i n a t i o n and r e p o r t , w h i c h was t h e b a s i s f o r c l a i m a n t ' s r e f e r r a l t o Dr. C a r t e r 
f o r t r e a t m e n t . A c c o r d i n g l y , we g i v e Dr. Glass' o p i n i o n l i t t l e w e i g h t . 

I n r e a c h i n g our c o n c l u s i o n t h a t c l a i m a n t ' s compensable i n j u r y i s t h e major 
c o n t r i b u t i n g cause o f her c u r r e n t p s y c h o l o g i c a l c o n d i t i o n and need f o r t r e a t ­
ment, we f i n d t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n arose as a consequence o f 
her compensable i n j u r y . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . We a r e n o t persuaded t h a t c l a i m ­
a n t had any p r e e x i s t i n g p s y c h i a t r i c c o n d i t i o n , which combined w i t h h e r compens­
a b l e i n j u r y t o cause t h e need f o r p s y c h o l o g i c a l t r e a t m e n t . See ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . Only Dr. Glass diagnosed p r e e x i s t i n g p e r s o n a l i t y d i s o r d e r s , 
r e l y i n g on t h e MMPI r e p o r t . (Ex. 78-8). C o n s u l t i n g p s y c h i a t r i s t s Drs. Thompson 
and A r n o l d m e r e l y c o n c u r r e d w i t h Dr. Glass' d i a g n o s i s a f t e r r e v i e w i n g t h e medi­
c a l r e c o r d s . (Exs. 79, 8 2 ) . However, we do n o t f i n d t h e s e o p i n i o n s p e r s u a s i v e . 
N e i t h e r Dr. McConochie nor Dr. C a r t e r found u n d e r l y i n g p e r s o n a l i t y d i s o r d e r s 
(Exs. 65A-5, 71B), and c l a i m a n t never had any p r i o r p s y c h i a t r i c t r e a t m e n t ( T r . 
3 0 - 3 1 ) , d e s p i t e t h e v a r i o u s traumas i n her l i f e . C o nsequently, we f i n d t h a t 
c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n arose as a consequence o f h e r com­
p e n s a b l e i n j u r y . 

A g g r a v a t i o n 

C l a i m a n t i s e n t i t l e d t o a d d i t i o n a l compensation f o r a worsened c o n d i t i o n 
r e s u l t i n g f r o m t h e o r i g i n a l i n j u r y . ORS 656.273(1). To e s t a b l i s h a compensable 
w o r s e n i n g o f her unscheduled c o n d i t i o n , c l a i m a n t must show t h a t i n c r e a s e d symp­
toms o r a worsened u n d e r l y i n g c o n d i t i o n r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y . 
S m i t h v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) , 
r e v ' d on o t h e r grounds, Lucas v. C l a r k , 106 Or App 687 ( 1 9 9 1 ) . 

C l a i m a n t sought p s y c h o l o g i c a l t r e a t m e n t a f t e r she began w o r k i n g i n a c l e r ­
i c a l p o s i t i o n i n November 1989, i n i t i a l l y o n l y 2-4 hours p e r day. (Ex. 65A-5). 
Dr. C a r t e r s t a t e d t h a t as a r e s u l t o f t h e p s y c h i a t r i c t r e a t m e n t , c l a i m a n t was 
a b l e t o r e t a i n her j o b and r e c e i v e a p r o m o t i o n t o a f u l l t i m e p o s i t i o n w i t h a 
s a l a r y i n c r e a s e . (Exs. 79A, 79B). Thus, we conclude t h a t a l t h o u g h c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n i s compensably r e l a t e d t o her low back c o n d i t i o n , i t d i d 
n o t r e s u l t i n d i m i n i s h e d e a r n i n g c a p a c i t y . A c c o r d i n g l y , c l a i m a n t has n o t sus­
t a i n e d a compensable a g g r a v a t i o n as a r e s u l t o f her p s y c h o l o g i c a l c o n d i t i o n . 

A t t o r n e y Fees 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r her c o u n s e l ' s s e r ­
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e . ORS 
6 5 6 . 3 8 6 ( 1 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t $3,000 i s a r e a s o n a b l e f e e , t o be p a i d 
by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con­
s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d and c l a i m ­
a n t ' s b r i e f ) , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , t h e c o m p l e x i t y o f t h e i s s u e , 
and t h e r i s k t h a t c l a i m a n t ' s a t t o r n e y may go uncompensated. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 15, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . To t h e e x t e n t t h a t t h e SAIF C o r p o r a t i o n d e n i e d t h e c o m p e n s a b i l i t y o f 
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c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , t h e d e n i a l i s s e t a s i d e and t h e c l a i m i s r e ­
manded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on 
r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $3,000, pay­
a b l e by SAIF. To t h e e x t e n t t h a t SAIF d e n i e d an a g g r a v a t i o n c l a i m , t h a t p o r t i o n 
o f t h e d e n i a l i s u p h e l d . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

March 20, 1992 C i t e as 44 Van N a t t a 484 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
SHIRLEY J . SANDERSON, Claimant 

WCB Case No. 91-02310 
ORDER ON REVIEW 

P h i l i p H. Garrow, Claimant A t t o r n e y 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Gunn and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r w h i c h : 
(1) awarded c l a i m a n t t e m p o r a r y p a r t i a l d i s a b i l i t y commencing F e b r u a r y 5, 1991; 
(2) assessed a p e n a l t y o f 25 p e r c e n t f o r t h e employer's a l l e g e d l y u n r e a s o n a b l e 
t e r m i n a t i o n o f c l a i m a n t ' s temporary d i s a b i l i t y ; and (3) awarded a $250 c a r r i e r -
p a i d a t t o r n e y f e e f o r t h e employer's unreasonable r e s i s t a n c e t o t h e payment o f 
t e m p o r a r y d i s a b i l i t y compensation. On r e v i e w , t h e i s s u e s a r e t e m p o r a r y p a r t i a l 
d i s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
Temporary D i s a b i l i t y B e n e f i t s 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s as t o c l a i m a n t ' s e n t i t l e ­
ment t o t e m p o r a r y p a r t i a l d i s a b i l i t y compensation w i t h t h e f o l l o w i n g comment. 

On r e v i e w , t h e employer argues t h a t c l a i m a n t i s n o t e n t i t l e d t o t e m p o r a r y 
d i s a b i l i t y compensation because she d i d n o t seek a u t h o r i z a t i o n f r o m h er t r e a t i n g 
p h y s i c i a n f o r t i m e l o s s b e n e f i t s . We d i s a g r e e w i t h t h e employer's a n a l y s i s . 
Former OAR 436-60-030 ( 4 ) ( a ) and (b) p r o v i d e f o r payment o f t e m p o r a r y t o t a l d i s ­
a b i l i t y under c i r c u m s t a n c e s when t h e p h y s i c i a n v e r i f i e s t h a t a w o r k e r cannot 
c o n t i n u e w o r k i n g o r t h e j o b o f f e r i s w i t h d r a w n . These q u a l i f y i n g e v e n t s a r e 
s t a t e d i n t h e a l t e r n a t i v e . 

Here, we agree w i t h t h e Referee's c o n c l u s i o n t h a t t h e employer e f f e c t i v e l y 
w i t h d r e w i t s o f f e r o f m o d i f i e d work by a d v i s i n g c l a i m a n t t h a t t h e r e were no 
o t h e r m o d i f i e d j o b s a v a i l a b l e , o t h e r t h a n t h e m o d i f i e d j o b t h a t was beyond her 
p h y s i c a l l i m i t a t i o n s . Consequently, we conclude t h a t c l a i m a n t was e n t i t l e d t o 
t e m p o r a r y t o t a l d i s a b i l i t y upon l e a v i n g her employment on F e b r u a r y 5, 1991. 
However, l i k e t h e Ref e r e e , we a l s o conclude t h a t , by v i r t u e o f c l a i m a n t ' s r e ­
c e i p t o f unemployment i n s u r a n c e b e n e f i t s , t h e employer was e n t i t l e d t o reduce 
c l a i m a n t ' s d i s a b i l i t y b e n e f i t s f o r any p e r i o d c o i n c i d i n g w i t h her r e c e i p t o f t h e 
unemployment b e n e f i t s . See We l l s v. Pete Walker's Auto Body, 86 Or App 739 
( 1 9 8 7 ) ; R o b e r t a L. Jones-Lapevre, 43 Van N a t t a 942 (1 9 9 1 ) . 

P e n a l t i e s and A t t o r n e y Fees 

We n o t e here t h a t c l a i m a n t r e q u e s t e d a h e a r i n g i n t h i s m a t t e r a f t e r May 1, 
1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , we a p p l y t h e 
1990 amendments t o t h e w o r k e r s ' compensation law. Or Laws 1990 ( S p e c i a l Ses­
s i o n ) , ch. 2, s e c t i o n 54; see I d a M. Walker, 43 Van N a t t a 1402 ( 1 9 9 1 ) . 
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The R e f e r e e f o u n d t h a t t h e employer had un r e a s o n a b l y r e f u s e d t o pay c l a i m ­
a n t ' s t e m p o r a r y d i s a b i l i t y compensation and awarded c l a i m a n t a p e n a l t y w i t h one-
h a l f o f t h e p e n a l t y p a y a b l e t o c l a i m a n t ' s c o u n s e l under ORS 656 . 2 6 2 ( 1 0 ) . The 
Refe r e e a l s o awarded c l a i m a n t ' s counsel a $250 assessed f e e p u r s u a n t t o 
656.382(1) f o r t h e employer's unreasonable r e s i s t a n c e t o payment o f t h e tempo­
r a r y d i s a b i l i t y compensation. 

Subsequent t o t h e Referee's o r d e r , we h e l d t h a t , when t h e f a c t u a l b a s i s i n 
s u p p o r t o f t h e p e n a l t y under ORS 656.262(10) i s i d e n t i c a l t o t h e f a c t u a l b a s i s 
f o r w h i c h an a t t o r n e y f e e under ORS 656.382(1) m i g h t be awarded, t h e s i m u l t a n e ­
ous assessment o f an a t t o r n e y f e e and a p e n a l t y would c o n t r a v e n e t h e l e g i s l a t i v e 
i n t e n t e x p r e s s e d i n amended ORS 656.262(10) t h a t t h e c l a i m a n t ' s a t t o r n e y r e c e i v e 
o n e - h a l f t h e p e n a l t y " i n l i e u o f an a t t o r n e y f e e . " N i c o l o s a M a r t i n e z , 43 Van 
N a t t a 1638 ( 1 9 9 1 ) . That i s t h e case here. Under such c i r c u m s t a n c e s , c l a i m a n t ' s 
a t t o r n e y i s n o t e n t i t l e d t o an a t t o r n e y f e e under ORS 656.382(1) i n a d d i t i o n t o 
t h e p e n a l t y award. A c c o r d i n g l y , we r e v e r s e t h e Referee's $250 assessed f e e 
award. 

A t t o r n e y Fees on Review 

Because t h e employer i n i t i a t e d t h e r e q u e s t f o r r e v i e w and we have not d i s ­
a l l o w e d o r reduced compensation awarded t o c l a i m a n t , c l a i m a n t ' s c o u n s e l i s e n t i ­
t l e d t o an assessed f e e under ORS 656.382(2). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4), we conclude t h a t a r e a s o n a b l e assessed a t t o r n e y f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g c l a i m a n t ' s e n t i t l e m e n t t o 
te m p o r a r y d i s a b i l i t y i s $1,000, t o be p a i d by t h e employer. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e (as 
r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . I n d o i n g so, we n o t e t h a t c l a i m a n t i s n o t 
e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on r e v i e w c o n c e r n i n g t h e p e n a l t y and 
a t t o r n e y f e e i s s u e s . Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, 
80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 2 1 , 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t awarded an assessed f e e o f 
$250 i s r e v e r s e d . The remainder o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s r e n ­
d e r e d on Board r e v i e w c o n c e r n i n g t h e temporary d i s a b i l i t y i s s u e , c l a i m a n t ' s 
c o u n s e l i s awarded an assessed f e e o f $1,000, t o be p a i d by t h e s e l f - i n s u r e d 
employer. 

March 20, 1992 C i t e as 44 Van N a t t a 485 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RALPH D. STINSON, JR., Claimant 

WCB Case No. 90-20604 
ORDER ON REVIEW 

G a t t i , e t a l . , Claimant A t t o r n e y s 
Steven R. C o t t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l V. Johnson's o r d e r w h i c h : (1) 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m s f o r t r e a t m e n t s p r o v i d e d on June 7, 1990 and June 11, 1990; and 
(2) d e c l i n e d t o assess a p e n a l t y and a r e l a t e d f e e f o r a l l e g e d l y u n r e a s o n a b l e 
c l a i m p r o c e s s i n g . On r e v i e w , t h e i s s u e s are c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s 
and p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We a f f i r m . 
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FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g c o r r e c t i o n i n 
t h e f o u r t h f u l l p a r a g r a p h on page 2 o f t h e O p i n i o n and Order: 

"Independent m e d i c a l examiners s u b s e q u e n t l y r e f e r r e d t o c l a i m ­
a n t ' s s l i p p i n g i n c i d e n t as ' i t appeared t o be a r a t h e r t r i v i a l e v e n t 
c a u s i n g t e m p o r a r y back p a i n w i t h t emporary i n c r e a s e i n t h e exami­
nee's symptoms, b u t n o t r e s u l t i n g i n any permanent i n j u r y . ' " (Ex. 
9) (emphasis f o r c o r r e c t i o n ) . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t t h e m e d i c a l t r e a t m e n t c l a i m a n t r e c e i v e d on June 7 
and June 1 1 , 1990 was n o t due i n m a t e r i a l p a r t t o h i s compensable low back con­
d i t i o n , b u t was due i n s t e a d t o an o f f - w o r k i n c i d e n t on June 3, 1990, when 
c l a i m a n t s l i p p e d and f e l l w h i l e f i s h i n g . The Referee f u r t h e r reasoned t h a t 
SAIF d e n i e d o n l y m e d i c a l t r e a t m e n t on t h o s e d a t e s , on t h e ground t h a t t h e t r e a t ­
ment was n o t r e l a t e d t o t h e compensable i n j u r y . We agree. 

A t t h e o u t s e t , we f i n d t h a t a l t h o u g h t h e i s s u e i n t h i s case i n v o l v e s medi­
c a l s e r v i c e s , we have j u r i s d i c t i o n over t h i s m a t t e r . I n M i c h a e l A. Jaquay, 44 
Van N a t t a 173 ( 1 9 9 2 ) , we h e l d t h a t t h e r e i s no o t h e r p r o c e d u r e p r o v i d e d by ORS 
Chapter 656 f o r r e s o l v i n g d i s p u t e s c o n c e r n i n g t h e c a u s a l r e l a t i o n s h i p between an 
i n j u r y and a need f o r m e d i c a l s e r v i c e s . A c c o r d i n g l y , where a d e n i a l i s based on 
t h e g r o u n d t h a t t h e need f o r m e d i c a l s e r v i c e s i s n o t c a u s a l l y r e l a t e d t o t h e 
compensable i n j u r y , t h e Board has j u r i s d i c t i o n . M i c h a e l A. Jaquay, s u p r a . 

An i n j u r e d w orker i s e n t i t l e d t o m e d i c a l s e r v i c e s " f o r such p e r i o d as t h e 
n a t u r e o f t h e i n j u r y o r t h e process o f r e c o v e r y r e q u i r e s , i n c l u d i n g such m e d i c a l 
s e r v i c e s as may be r e q u i r e d a f t e r a d e t e r m i n a t i o n o f permanent d i s a b i l i t y . " ORS 
6 5 6 . 2 4 5 ( 1 ) ( a ) . I n o r d e r t o e s t a b l i s h c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s , c l a i m ­
a n t must show t h a t h i s compensable low back c o n d i t i o n was m a t e r i a l l y r e l a t e d t o 
h i s need f o r m e d i c a l s e r v i c e s on June 7 and June 11, 1990. 

We agree w i t h t h e Referee t h a t c l a i m a n t has f a i l e d t o show t h a t h i s com­
p e n s a b l e low back c o n d i t i o n was a m a t e r i a l c o n t r i b u t i n g cause o f h i s need f o r 
m e d i c a l t r e a t m e n t i n June 1990. Dr. Barnes, c l a i m a n t ' s f a m i l y p h y s i c i a n , 
t r e a t e d him on t h e two dat e s i n q u e s t i o n . He o p i n e d t h a t t h e s l i p and f a l l i n ­
j u r y on June 3, 1990 was a new i n j u r y , " p r o b a b l y n o t r e l a t e d t o t h e [compens­
a b l e ] September 1989 i n j u r y . " (Ex. 8 ) . 

C l a i m a n t ' s a t t e n d i n g neurosurgeon, Dr. White, o p i n e d t h a t c l a i m a n t ' s low 
back c o n d i t i o n had "improved and s t a b i l i z e d by t h e t i m e o f h i s s l i p / f a l l i n c i ­
d e n t w h i l e f i s h i n g . " (Ex. 1 5 ) . 

Under t h e s e c i r c u m s t a n c e s , we conclude, as d i d t h e R e f e r e e , t h a t t h e s o l e 
r e a s o n f o r c l a i m a n t ' s t r e a t m e n t by Dr. Barnes on June 7 and June 1 1 , 1990 was 
due t o t h e s l i p and f a l l i n c i d e n t w h i l e f i s h i n g . A c c o r d i n g l y , we f i n d t h a t 
c l a i m a n t ' s compensable low back c o n d i t i o n was n o t a m a t e r i a l c o n t r i b u t i n g cause 
o f t h e need f o r t r e a t m e n t on t h e two dates i n q u e s t i o n . 

C l a i m a n t a l s o argues t h a t he i s e n t i t l e d t o a p e n a l t y and r e l a t e d a t t o r n e y 
f e e s f o r SAIF's u n r e a s o n a b l e d e n i a l o f compensation f o r m e d i c a l s e r v i c e s . ORS 
656 . 2 6 2 ( 1 0 ) ; 6 5 6 . 3 8 2 ( 1 ) . However, because we have found t h a t t h e m e d i c a l t r e a t ­
ment c l a i m a n t r e c e i v e d on June 7 and June 11, 1990 was n o t compensably r e l a t e d 
t o h i s work i n j u r y , i t f o l l o w s t h a t SAIF's d e n i a l was n o t u n r e a s o n a b l e , n o r d i d 
SAIF u n r e a s o n a b l y r e s i s t t h e payment o f compensation. T h e r e f o r e , we f i n d t h a t 
c l a i m a n t i s n o t e n t i t l e d t o a p e n a l t y or r e l a t e d a t t o r n e y f e e s . E l l i s v. McCall 
I n s u l a t i o n , 308 Or 74, 78 (19 8 9 ) . 

ORDER 

The Refer e e ' s o r d e r d a t e d May 10, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
SACHA C. KREBS, Claimant 
WCB Case No. 91-03582 

ORDER ON REVIEW 
C l a y t o n C. P a t r i c k , Claimant A t t o r n e y 

Ronald K. Pomeroy ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m ; and (2) assessed a 
p e n a l t y f o r an a l l e g e d l y unreasonable d e n i a l . On r e v i e w , t h e i s s u e s a r e compen­
s a b i l i t y and p e n a l t i e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

SAIF f i r s t argues t h a t c l a i m a n t f a i l e d t o prove her c l a i m w i t h m e d i c a l 
e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s , as r e q u i r e d by ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 
S p e c i f i c a l l y , SAIF contends t h a t none o f t h e m e d i c a l f i n d i n g s s a t i s f y o ur con­
s t r u c t i o n o f ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) i n Suzanne Robertson, 43 Van N a t t a 1505 (1991) 
e x c e p t f o r t h e MRI f i n d i n g o f a m i n i m a l d i s c b u l g e , and t h a t f i n d i n g was n o t 
p r o v e n t o be a t t r i b u t a b l e t o c l a i m a n t ' s employment c o n d i t i o n s . 

I n R o b e r t s o n , we c o n s t r u e d t h e " o b j e c t i v e f i n d i n g s " r e q u i r e m e n t t o be s a t ­
i s f i e d i f a p h y s i c i a n examines t h e worker and, based on t h a t e x a m i n a t i o n , f i n d s 
t h a t t h e w o r k e r s u f f e r s from a d i s a b i l i t y o r a p h y s i c a l c o n d i t i o n t h a t r e q u i r e s 
m e d i c a l s e r v i c e s . 43 Van N a t t a 1505, 1507 (19 9 1 ) . T h i s e v a l u a t i o n may be based 
on t h e w o r k e r ' s d e s c r i p t i o n o f t h e p a i n t h a t she i s e x p e r i e n c i n g , a l t h o u g h t h e 
r e p o r t cannot m e r e l y r e c i t e t h e c l a i m a n t ' s c o m p l a i n t s o f p a i n and must i n d i c a t e 
t h a t t h e c l a i m a n t does, i n f a c t , e x p e r i e n c e symptoms. I d . 

I n t h i s case, Dr. Howard, M.D., who t r e a t e d c l a i m a n t i n t h e emergency 
room, n o t e d " t e n d e r n e s s t o p a l p a t i o n over t h e p o s t e r i o r s p i n o u s p r o c e s s e s [ . ] " 
(Ex. 3 ) . Dr. S i n c l a i r , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , n o t e d " p a i n i n t h e L4-L5 
r e g i o n around t h e v e r t e b r a l column and i n t h e p a r a s p i n a l a r e a s . " (Ex. 4 ) . Dr. 
P u r t z e r , who saw c l a i m a n t on r e f e r r a l from Dr. S i n c l a i r , n o t e d " d i f f u s e t e n d e r ­
ness t h r o u g h o u t t h e back." (Ex. 7-2). I n each case, t h e p h y s i c i a n s e i t h e r 
t r e a t e d c l a i m a n t w i t h m e d i c a t i o n f o r her back p a i n o r recommended t r e a t m e n t . 
There was no i n d i c a t i o n t h a t t h e p h y s i c i a n s b e l i e v e d t h a t c l a i m a n t d i d n o t a c t u ­
a l l y e x p e r i e n c e her symptoms. 

The o n l y c o n t r a d i c t i n g evidence i s from an independent m e d i c a l e v a l u a t i o n 
by Dr. Brooks, n e u r o l o g i s t , and Dr. C o l e t t i , o r t h o p e d i s t . They f o u n d e v i d e n c e 
o f f u n c t i o n a l o v e r l a y and s t a t e d t h a t c l a i m a n t ' s " s u b j e c t i v e c o m p l a i n t s a r e o u t 
o f p r o p o r t i o n t o t h e o b j e c t i v e f i n d i n g s . " (Ex. 9-5). We c o n c l u d e , however, 
t h a t t h i s r e p o r t does n o t overcome t h e r e p o r t s o f t h e t r e a t i n g p h y s i c i a n s . See 
V i n c e n t A. Lopez, 44 Van N a t t a 29, 31 (19 9 2 ) . We t h e r e f o r e c o n c l u d e t h a t c l a i m ­
a n t c a r r i e d h er burden o f p r o o f under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 

SAIF n e x t a s s e r t s t h a t c l a i m a n t ' s t e s t i m o n y a t h e a r i n g and her s t a t e m e n t s 
t o t h e p h y s i c i a n s were s u f f i c i e n t l y i n c o n s i s t e n t t h a t she s h o u l d n o t be fo u n d 
c r e d i b l e . 

Because t h e Referee's c r e d i b i l i t y f i n d i n g was based on demeanor, we d e f e r 
t o h i s d e t e r m i n a t i o n t h a t c l a i m a n t was c r e d i b l e . See C o a s t a l Farm Supply v. 
H u l t b e r q , 84 Or App 2a2, 285 (1987). Moreover, we d i s a g r e e w i t h SAIF t h a t t h e 
substance o f c l a i m a n t ' s t e s t i m o n y d i r e c t l y c o n f l i c t s w i t h documentary e v i d e n c e 
and t h e t e s t i m o n y o f o t h e r w i t n e s s e s . For i n s t a n c e , SAIF d i s p u t e s c l a i m a n t ' s 
c o n t e n t i o n t h a t she f r e q u e n t l y bent over t o p i c k up w i r e s f r o m o f f t h e f l o o r . 
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SAIF p o i n t s o u t t h a t , a c c o r d i n g t o t h e t e s t i m o n y o f c o - w o r k e r s , i t was r a r e l y o r 
never n e c e s s a r y t o r e t r i e v e w i r e s from t h e f l o o r . 

C l a i m a n t t e s t i f i e d t h a t her w i r e s u p p l y was on t h e f l o o r and t h a t she was 
r e q u i r e d t o p i c k up t h r e e s m a l l w i r e s and p i e c e them i n t o t h e c a b l e t h a t she was 
c o n s t r u c t i n g . ( T r . 34- 3 5 ) . Claimant a l s o e x p l a i n e d t h a t o n l y she was r e q u i r e d 
t o g e t w i r e f r o m t h e f l o o r because her co-workers had w i r e h a n g i n g f r o m t h e i r 
work s t a t i o n s . ( T r . 114). Testimony by M i c h a e l P i t h a n and B i l l George, c l a i m ­
a n t ' s c o - w o r k e r s , d i d n o t c o n t r a d i c t t h e s e s t a t e m e n t s . A l t h o u g h t h e y s t a t e d 
t h a t t h e y were n o t r e q u i r e d t o p i c k up w i r e from t h e f l o o r u n l e s s i t was s a l ­
v a g e a b l e , ( T r . 88, 9 7 ) , P i t h a n and George t e s t i f i e d t h a t t h a t t h e y d i d n o t know 
i f c l a i m a n t had t o p i c k up w i r e s from t h e f l o o r , ( T r . 88, 102). Moreover, b o t h 
P i t h a n and George t e s t i f i e d t h a t t h e y saw c l a i m a n t c r y i n g and c o m p l a i n i n g t h a t 
she had h u r t her back. ( T r . 88-89, 103). C l a i m a n t ' s t e s t i m o n y t h a t she handed 
w i r e s t o P i t h a n and George were d i r e c t l y d e n ied by b o t h men; however, we do n o t 
f i n d t h a t t h i s one i n c o n s i s t e n c y s h o u l d d i s c r e d i t c l a i m a n t ' s e n t i r e t e s t i m o n y . 

We a l s o d i s a g r e e w i t h SAIF's c o n t e n t i o n t h a t c l a i m a n t ' s d e s c r i p t i o n o f her 
symptoms d i f f e r e d i n her h i s t o r i e s t o t h e p h y s i c i a n s and her t e s t i m o n y a t hear­
i n g . I n each i n s t a n c e , c l a i m a n t c o n s i s t e n t l y r e l a t e d t h a t she had sudden onset 
o f p a i n when b e n d i n g over t o p i c k up a w i r e and t h a t t h e p a i n r a d i a t e d i n t o her 
l e g s and i n t o her upper back, c r e a t i n g a t i n g l i n g s e n s a t i o n i n her t o e s . C l a i m ­
a n t a l s o c o n s i s t e n t l y s t a t e d t h a t , a l t h o u g h i n t e r m i t t e n t , t h e p a i n i n her l e g s 
improved. I n l i g h t o f t h i s s t a t e m e n t , we a s c r i b e l i t t l e w e i g h t t o c l a i m a n t ' s 
comments t o Dr. S i n c l a i r t h a t she had no p a i n i n her l e g s . Moreover, we do n o t 
f i n d t h a t c l a i m a n t ' s t e s t i m o n y t h a t she paused b e f o r e s t a n d i n g when she i n j u r e d 
her back c o n t r a d i c t s Dr. S i n c l a i r ' s r e p o r t t h a t c l a i m a n t was " u n a b l e t o g e t up 
f o r a c e r t a i n amount o f t i m e . " (Ex. 4 ) . 

F i n a l l y , we address SAIF's c o n t e n t i o n t h a t t h e Referee i n c o r r e c t l y d i s ­
c o u n t e d t h e t e s t i m o n y o f Angela Mccormick, who s t a t e d t h a t she saw c l a i m a n t i n ­
j u r e her hand by p u n c h i n g a Tampax machine i n t h e company bathroom, t h e n o v e r ­
h e a r d c l a i m a n t t e l l her co-workers t h a t she had i n j u r e d her hand by s l i p p i n g i n 
w a t e r i n t h e bathroom. ( T r . 70-71). McCormick d i d n o t r e p o r t t h i s i n c i d e n t un­
t i l s e v e r a l months l a t e r . Claimant d e n i e d Mccormick's t e s t i m o n y . ( T r . 1 1 3 ) . 

We agree t h a t Mccormick's t e s t i m o n y has some b e a r i n g on t h e c o m p e n s a b i l i t y 
o f t h e c l a i m . We f i n d , however, t h a t t h i s t e s t i m o n y does n o t o u t w e i g h e v i d e n c e 
i n d i c a t i n g t h a t c l a i m a n t i n j u r e d her back a t work and t h a t her j o b was a mate­
r i a l c o n t r i b u t i n g cause o f her i n j u r y . T h i s evidence c o n s i s t s o f c l a i m a n t ' s 
t e s t i m o n y , c o r r o b o r a t e d by P i t h a n and George, t h a t she f e l t back p a i n i n t h e 
m i d d l e o f her s h i f t and t h a t her mother came and t o o k her t o t h e emergency room. 
C l a i m a n t c o n s i s t e n t l y r e p o r t e d t o a l l t h e p h y s i c i a n s t h a t she f e l t a sudden on­
s e t o f p a i n w h i l e b e n d i n g over t o p i c k up a w i r e . C l a i m a n t p r o v e d t h a t she s u f ­
f e r e d f r o m a. lumbar s t r a i n . We conclude t h a t c l a i m a n t p r o v e d t h e c o m p e n s a b i l i t y 
o f her c l a i m . 

P e n a l t y 

The R e f e r e e assessed a p e n a l t y under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) , c o n c l u d i n g t h a t , 
even i f SAIF's d e n i a l was n o t i n i t i a l l y u nreasonable a t t h e t i m e i t i s s u e d on 
F e b r u a r y 2 1 , 1991, i t became unreasonable once t h e May 2 1 , 1991 MRI i n d i c a t e d a 
m i n i m a l d i s c b u l g e , (Ex. 1 0 ) . 

A t t h e t i m e t h a t SAIF d e n i e d t h e c l a i m , t h e m e d i c a l e v i d e n c e o n l y showed 
t h a t t h e p h y s i c i a n s hctd found t e n d e r n e s s i n c l a i m a n t ' s back. A l t h o u g h an x - r a y 
had been p e r f o r m e d , i t showed no a b n o r m a l i t i e s , (Ex. 2 ) . I n l i g h t o f t h e f a c t 
t h a t o u r o r d e r i n Suzanne Robertson, supra, d i d n o t i s s u e u n t i l a f t e r t h e h e a r ­
i n g , we c o n c l u d e t h a t SAIF was n o t unreasonable i n d e n y i n g t h e c l a i m f o r l a c k o f 
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m e d i c a l e v i d e n c e s u p p o r t e d by o b j e c t i v e f i n d i n g s . Moreover, we f i n d t h a t t h e 
MRI d i d n o t r e n d e r t h e d e n i a l unreasonable. A l t h o u g h t h e MRI d i d d i s c l o s e a 
m i n i m a l d i s c b u l g e , t h e r e was no i n d i c a t i o n t h a t t h e b u l g e caused c l a i m a n t ' s 
symptoms o r was i t s e l f caused by her work. We t h e r e f o r e r e v e r s e t h e Referee's 
assessment o f a p e n a l t y under ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) . 

Under ORS 656.382(2) c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e f o r s e r v i c e s 
b e f o r e t h e Board on r e v i e w c o n c e r n i n g c o m p e n s i b i l i t y . A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s counsel's s e r v i c e s on r e v i e w i s $750, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n ­
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n ­
v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d J u l y 10, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e o r d e r t h a t assessed a p e n a l t y under ORS 
656.262(10(a) f o r an a l l e g e d l y unreasonable d e n i a l i s r e v e r s e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $750, t o be p a i d 
by t h e SAIF C o r p o r a t i o n . The remainder o f t h e o r d e r i s a f f i r m e d . 

March 23, 1992 C i t e as 44 Van N a t t a , 489 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
VICTORIA M. LONG, Claimant 

WCB Case No. 90-08366 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee G a l t o n ' s o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r t o x i c 
e x p o s u r e . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t except f o r t h e second p a r a g r a p h 
and i n s t e a d p r o v i d e t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

F r u i t i s s t o r e d i n c o n t r o l l e d atmosphere (CA) rooms. A f t e r t h e rooms a r e 
s e a l e d , oxygen i s removed and r e p l a c e d w i t h n i t r o g e n . (Ex. 16-3, T r . 74-75). 
B e f o r e t h e rooms a r e a g a i n opened, t h e n i t r o g e n i s t h e n pumped o u t t h r o u g h c e i l ­
i n g v e n t s . ( T r . 7 5 ) . 

A s o l u t i o n c o n t a i n i n g sodium l i g n o s i t e , a wood b y - p r o d u c t , i s used t o 
f l o a t some f r u i t t o t h e p a c k i n g t a b l e s . (Ex. 16-3, Tr. 81-82). B e f o r e r e a c h i n g 
t h e p a c k e r s , t h e f r u i t goes t h r o u g h a r i n s e , t h e n a s e r i e s o f f a n s , and f i n a l l y 
sponges. ( T r . 8 2 ) . The f r u i t i s e d i b l e once i t reaches t h e p a c k e r s . ( T r . 8 3 ) . 

C h l o r i n e has n o t been used i n t h e p a c k i n g p l a n t i n s e v e r a l y e a r s . (Ex. 
16-2, T r . 8 3 ) . When i t was used, d i l u t e d c h l o r i n e was used as a d i s i n f e c t a n t i n 
t h e dump t a n k , where f r u i t was p l a c e d b e f o r e g o i n g t h r o u g h t h e p r o c e s s e x p l a i n e d 
above. ( I d . ) 

A h y d r o c o o l e r i s used f o r c h e r r i e s ; ammonia i s t h e c o o l a n t s o l u t i o n and 
i s c o n t a i n e d i n s e a l e d p i p e s . ( T r . 77-78). N e i t h e r phosgene nor n i t r o u s o x i d e 
i s used i n t h e p l a n t . ( T r . 8 4 ) . 
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On J u l y 13, 1989, t h e p l a n t e x p e r i e n c e d an ammonia l e a k d u r i n g t h e swing 
s h i f t . C l a i m a n t was n o t w o r k i n g a t t h a t t i m e and she r e f u s e d t o work t h e f o l ­
l o w i n g day. ( T r . 79-80). 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t must pro v e t h a t employment c o n d i t i o n s were t h e major c o n t r i b u t i n g 
cause o f her d i s e a s e o r i t s worsening b e f o r e her c l a i m f o r an o c c u p a t i o n a l d i s ­
ease can p r e v a i l . ORS 656.802(2). I n a t t e m p t i n g t o c a r r y t h i s burden o f p r o o f , 
c l a i m a n t r e l i e s on m e d i c a l o p i n i o n by her t r e a t i n g p h y s i c i a n , Dr. Kep p e l , who 
s p e c i a l i z e s i n pulmonary d i s e a s e . Keppel found t h a t c l a i m a n t s u f f e r e d f r o m 
dyspnea, o r s h o r t n e s s o f b r e a t h , as a r e s u l t o f r e p e a t e d i n h a l a t i o n s o f t o x i c 
gas. ( T r . 9 ) . Keppel "suspected" t h a t c h l o r i n e would be t h e most l i k e l y t o x i n 
t o have caused c l a i m a n t ' s c o n d i t i o n , a l t h o u g h he found t h a t phosgene and n i t r o u s 
o x i d e c o u l d a l s o be f a c t o r s . ( T r . 1 0 ) . 

The r e c o r d a l s o c o n t a i n s opposing m e d i c a l o p i n i o n i n d i c a t i n g t h a t c l a i m a n t 
showed no e v i d e n c e o f c a r d i o p u l m o n a r y d i s e a s e , (Ex. 1 5 - 3 ) , o r damage t o t h e 
l u n g s i n d i c a t i n g a t o x i c gas i n h a l a t i o n , (Ex. 18-38). 

When t h e m e d i c a l e v i d e n c e i s d i v i d e d , we g i v e g r e a t e r w e i g h t t o t h e con­
c l u s i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons n o t t o do 
so. W e i l a n d v. SAIF, 64 Or App 801, 814 (1983). I n t h i s case, we f i n d p e r s u a ­
s i v e reasons n o t t o g i v e g r e a t w e i g h t t o Dr. Keppel's o p i n i o n . I n d e t e r m i n i n g 
t h a t c l a i m a n t had been exposed t o t o x i c gases, Keppel r e l i e d o n l y on c l a i m a n t ' s 
r e p o r t o f t h e p a c k i n g p l a n t ' s use o f che m i c a l s . A l t h o u g h she a s s e r t e d t h a t 
c h l o r i n e and o t h e r c h e m i c a l s were used i n t h e p l a n t , c l a i m a n t d e m o n s t r a t e d t h a t 
she had no r e a l knowledge o f t h e chemicals t h a t were a c t u a l l y i n use, t e s t i f y i n g 
t h a t she never saw any l a b e l s and o n l y spoke t o c l e a n i n g p e o p l e . ( T r . 62-63). 

Moreover, t h e r e was evidence t h a t t h e p a c k i n g p l a n t had n o t used c h l o r i n e 
i n a number o f y e a r s ; t h i s was t h e agent t h a t Keppel susp e c t e d was t h e most 
l i k e l y cause o f c l a i m a n t ' s c o n d i t i o n . Of t h e m a t e r i a l s t h a t were shown t o have 
been used, c l a i m a n t f a i l e d t o demonstrate t h a t she was exposed o r i n h a l e d any 
c h e m i c a l fumes. 

We a r e persuaded t h a t Keppel r e l i e d on i n f o r m a t i o n r e g a r d i n g w o r k i n g con­
d i t i o n s t h a t was e i t h e r i n a c c u r a t e o r , a t b e s t , s p e c u l a t i v e . We t h e r e f o r e f i n d 
t h a t h i s o p i n i o n i s n o t p e r s u a s i v e . Because t h e r e m a i n i n g e v i d e n c e shows t h a t 
c l a i m a n t ' s c o n d i t i o n has no c o n n e c t i o n w i t h her work, we co n c l u d e t h a t she 
f a i l e d t o p r o v e a c l a i m f o r o c c u p a t i o n a l d i s e a s e . 

ORDER 

The Referee's o r d e r d a t e d June 10, 1991 i s a f f i r m e d . 

March 23, 1992 C i t e as 44 Van N a t t a 490 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PATSY O'BRYANT, Claimant 
WCB Case No. 90-05638 

ORDER ON REVIEW 
Malagon, e t a l . , Claimant A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t : (1) d e c l i n e d t o 
g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r ­
manent d i s a b i l i t y award f o r a low back c o n d i t i o n from 44 p e r c e n t (140.8 de­
g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 59 p e r c e n t (188.8 d e g r e e s ) . On 
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r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y , up t o and i n ­
c l u d i n g permanent t o t a l d i s a b i l i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

C l a i m a n t f i r s t contends t h a t she i s permanently and t o t a l l y d i s a b l e d . 
C l a i m a n t r e l i e s on m e d i c a l r e p o r t s s t a t i n g t h a t she l i k e l y w i l l n o t ever p e r f o r m 
" s u b s t a n t i a l g a i n f u l work," (Ex. 38A), and t h a t c l a i m a n t i s i n c a p a b l e o f p e r ­
f o r m i n g " r e g u l a r work on a f u l l t i m e b a s i s , " (Ex. 39A). These c o n c l u s o r y s t a t e ­
ments a r e n o t s u f f i c i e n t t o overcome t h e me d i c a l e v i d e n c e p r o v i n g t h a t c l a i m a n t 
i s n o t t o t a l l y d i s a b l e d , e i t h e r p h y s i c a l l y o r i n c o m b i n a t i o n w i t h non-medical 
f a c t o r s . We t h e r e f o r e conclude t h a t t h e Referee was c o r r e c t i n d e t e r m i n i n g t h a t 
c l a i m a n t i s n o t e n t i t l e d t o permanent t o t a l d i s a b i l i t y . 

C l a i m a n t n e x t contends t h a t she i s e n t i t l e d t o a t o t a l o f 76 p e r c e n t un­
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y , as opposed t o t h e 59 p e r c e n t awarded by 
t h e R e f e r e e . C l a i m a n t argues, f i r s t , t h a t she proved a c h r o n i c c o n d i t i o n l i m i t ­
i n g r e p e t i t i v e use o f her c e r v i c a l s p i n e , e n t i t l i n g her t o 5 p e r c e n t a d d i t i o n a l 
i m p a i r m e n t . C l a i m a n t r e l i e s o n l y on her own t e s t i m o n y t o prov e a c h r o n i c c o n d i ­
t i o n l i m i t i n g r e p e t i t i v e use o f her c e r v i c a l s p i n e . W i t h o u t m e d i c a l o p i n i o n 
documenting such a c o n d i t i o n , c l a i m a n t ' s t e s t i m o n y a l o n e i s n o t s u f f i c i e n t t o 
e n t i t l e h e r t o an award under former OAR 436-35-420(4). Ruben D. C a r l o s , 43 Van 
N a t t a 605, 607 ( 1 9 9 1 ) . Claimant t h e r e f o r e f a i l e d t o p r o v e her e n t i t l e m e n t t o an 
award f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f her c e r v i c a l s p i n e . 

C l a i m a n t a l s o a s s e r t s t h a t she proved a compensable d e g e n e r a t i v e d i s c d i s ­
ease, e n t i t l i n g her t o 4 p e r c e n t a d d i t i o n a l impairment under f o r m e r OAR 436-35-
3 5 0 ( 2 ) , w h i c h p r o v i d e s f o r 4 p e r c e n t f o r "any uno p e r a t e d r u p t u r e b u l g e o r o t h e r 
d i s c derangement." Cl a i m a n t contends t h a t t h e m e d i c a l e v i d e n c e shows t h a t she 
has a d e g e n e r a t i v e d i s c d i s e a s e a t C5-6 t h a t was a g g r a v a t e d by her i n j u r y . 

We agree t h a t a r e p o r t from t h e Western M e d i c a l C o n s u l t a n t s d a t e d A p r i l 7, 
1987 d i a g n o s e d " d e g e n e r a t i v e d i s c d i s e a s e , C5-C6 w i t h superimposed c e r v i c a l 
s t r a i n . " (Ex. 4G-4). That d i a g n o s i s was r e p e a t e d i n a January 30, 1989, r e p o r t 
f r o m t h e Western M e d i c a l C o n s u l t a n t s . (Ex. 6-5). However, i n t h i s l a t e r r e ­
p o r t , t h e C o n s u l t a n t s do n o t suggest any c o n t i n u i n g r e l a t i o n s h i p between t h e 
compensable i n j u r y and t h e d i s c c o n d i t i o n . Nor i s such a r e l a t i o n s h i p c o r r o b o ­
r a t e d by any o t h e r m e d i c a l o p i n i o n , i n c l u d i n g t h e most r e c e n t r e p o r t on February 
7, 1990, f r o m t h e Western M e d i c a l C o n s u l t a n t s (Ex. 3 1 ) , an e v a l u a t i o n from t h e 
No r t h w e s t P a i n Center (Ex. 1 8 ) , and her t r e a t i n g p h y s i c i a n , Dr. Jones, M.D. (Ex. 
38 ) . I n v i e w o f t h e l a c k o f c o r r o b o r a t i o n , we f i n d t h e e a r l i e r r e p o r t s i n s u f f i ­
c i e n t t o p r o v e a c o n t i n u i n g r e l a t i o n s h i p between t h e d e g e n e r a t i v e d i s c d i s e a s e 
a t C5-C6 and c l a i m a n t ' s compensable i n j u r y . T h e r e f o r e , even assuming t h a t such 
a c o n d i t i o n f a l l s under former OAR 436-35-350(2), we co n c l u d e t h a t c l a i m a n t has 
f a i l e d t o p r o v e impairment under t h i s r u l e . See A l t o n H. S h o t w e l l , 43 Van N a t t a 
2421 ( 1 9 9 1 ) . 

F i n a l l y , c l a i m a n t contends t h a t she i s e n t i t l e d t o a t r a i n i n g v a l u e o f +1 
under f o r m e r OAR 436-35-300(5). Claimant argues t h a t , a l t h o u g h she has shown 
competence i n t h e s p e c i f i c v o c a t i o n a l p u r s u i t o f a c e r t i f i e d n u r s e's a i d e , her 
d i s a b i l i t y p r e v e n t s her from u s i n g t h a t competence i n a j o b . 

Former OAR 436-35-300(5)(b) p r o v i d e s t h a t , " [ f ] o r w o r k e r s who do have com­
pete n c e i n some s p e c i f i c v o c a t i o n a l p u r s u i t , no v a l u e s h a l l be a l l o w e d . " We 
have i n t e r p r e t e d " s p e c i f i c v o c a t i o n a l p u r s u i t " t o mean employment o t h e r t h a n an 
e n t r y - l e v e l p o s i t i o n . See L a r r y L. McDouqal, 42 Van N a t t a 1544 ( 1 9 9 0 ) . F u r t h e r ­
more, we a p p l y t h e r u l e i f t h e c l a i m a n t has t r a i n i n g i n a s p e c i f i c v o c a t i o n a l 



Patsy O'Bryant, 44 Van N a t t a 490 (1992) 492 

p u r s u i t even t h o u g h such p u r s u i t i s no l o n g e r w i t h i n t h e c l a i m a n t ' s p h y s i c a l 
c a p a b i l i t i e s . Jimmie L. W i l s o n , 42 Van N a t t a 2526, 2528 ( 1 9 9 0 ) . 

Here, c l a i m a n t o b t a i n e d her c e r t i f i c a t e t o become a nurse's a i d e . Because 
she a c q u i r e d f o r m a l t r a i n i n g , we f i n d t h a t she had competence i n a s p e c i f i c vo­
c a t i o n a l p u r s u i t . Consequently, c l a i m a n t i s n o t e n t i t l e d t o a t r a i n i n g v a l u e o f 
+1 even i f she no l o n g e r has t h e p h y s i c a l c a p a b i l i t i e s t o p e r f o r m as a c e r t i f i e d 
n u r s e ' s a i d e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 1, 1991 i s a f f i r m e d . 

March 23, 1992 C i t e as 44 Van N a t t a 492 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DONALD J . POWELL, JR., Claimant 

WCB Case No. 90-0443S 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
David O. Home, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daughtry's Order on A t t o r n e y Fees t h a t 
approved t h e payment o f an a t t o r n e y f e e o u t o f a p r i o r D e t e r m i n a t i o n Order award 
o f u n s c h e d u l e d permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n . 

C l a i m a n t contends t h a t h i s former a t t o r n e y s h o u l d n o t be compensated o u t 
o f h i s permanent d i s a b i l i t y b e n e f i t s as awarded by an October 4, 1989 Det e r m i n a ­
t i o n O r der, because " [ i ] t i s n o t customary t o do so." C l a i m a n t c i t e s no l e g a l 
a u t h o r i t y t o s u p p o r t h i s c o n t e n t i o n t h a t t h e Referee's a t t o r n e y f e e award i s im­
p r o p e r . We c o n c l u d e t h a t t h e a t t o r n e y f e e award was, i n f a c t , p r o p e r . 

An award o f a t t o r n e y fees i n a worker's compensation case i s p r o p e r when 
e x p r e s s l y a u t h o r i z e d by s t a t u t e . Forney v. Western S t a t e s Plywood, 297 Or 628 
(1 9 8 4 ) . I n s t h i s r e g a r d , ORS 656.386(2) p r o v i d e s t h a t : 

" I n a l l o t h e r cases a t t o r n e y fees s h a l l c o n t i n u e t o be p a i d 
f r o m t h e c l a i m a n t ' s award o f compensation except as o t h e r w i s e p r o ­
v i d e d i n ORS 656.382. 

OAR 438-15-030 p r o v i d e s : 

" I f an a t t o r n e y i s i n s t r u m e n t a l i n o b t a i n i n g compensation f o r 
a c l a i m a n t w i t h o u t a h e a r i n g b e f o r e a r e f e r e e , a r e a s o n a b l e a t t o r n e y 
f e e may be approved. The amount o f t h e f e e s h a l l be d e t e r m i n e d by a 
r e f e r e e o r by agreement o f t h e p a r t i e s . " 

Here, t h e i n s u r e r i s s u e d a N o t i c e o f Cl o s u r e i n 1985 awa r d i n g t e m p o r a r y 
d i s a b i l i t y b e n e f i t s , b u t no permanent d i s a b i l i t y . On September 9, 1988, c l a i m ­
a n t s i g n e d an "agreement f o r l e g a l s e r v i c e s " t o be p r o v i d e d by h i s f o r m e r 
a t t o r n e y , i . e., a r e t a i n e r agreement. 

A f t e r s e v e r a l correspondences between c l a i m a n t ' s f o r m e r a t t o r n e y and t h e 
i n s u r e r o v e r a p e r i o d o f a p p r o x i m a t e l y one and one h a l f y e a r s , t h e i n s u r e r 
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r e q u e s t e d and t h e E v a l u a t i o n s e c t i o n i s s u e d a D e t e r m i n a t i o n Order w h i c h awarded 
c l a i m a n t 11 p e r c e n t (35.2 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y on 
October 4, 1989. I n t h i s r e g a r d , c l a i m a n t concedes i n h i s a p p e l l a t e b r i e f t h a t 
h i s f o r m e r a t t o r n e y " d i d p r o v i d e v a l u a b l e s e r v i c e s t o t h e c l a i m a n t . . . " i n 
t h i s m a t t e r . 

T h e r e f o r e , we f i n d t h a t c l a i m a n t ' s former a t t o r n e y ' s e f f o r t s on b e h a l f o f 
h i s c l i e n t were i n s t r u m e n t a l i n o b t a i n i n g a d d i t i o n a l compensation i n t h e for m o f 
permanent p a r t i a l d i s a b i l i t y . A c c o r d i n g l y , we conclude t h a t t h e R e f e r e e c o r ­
r e c t l y awarded an approved a t t o r n e y fee o f 25 p e r c e n t , n o t t o exceed t h e r e ­
q u e s t e d f e e o f $838.05, t o be p a i d o u t o f t h e i n c r e a s e d compensation awarded t o 
c l a i m a n t by t h e October 1989 D e t e r m i n a t i o n Order. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 19, 1991 i s a f f i r m e d . 

March 24, 1992 C i t e as 44 Van N a t t a 493 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
GEORGE T. COOPER, Claimant 

WCB Case No. 91-05718 
ORDER ON REVIEW 

Karen M.*Werner, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Emerson's o r d e r t h a t d i s m i s s e d h i s r e ­
q u e s t f o r h e a r i n g . The i n s u r e r has moved t h e Board f o r an o r d e r s t r i k i n g c l a i m ­
a n t ' s r e p l y b r i e f . On r e v i e w , t h e is s u e s are mo t i o n t o s t r i k e and j u r i s d i c t i o n . 
The m o t i o n t o s t r i k e i s d e n i e d and t h e Order o f D i s m i s s a l i s a f f i r m e d . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact and t h e p a r t i e s ' s t i p u l a t e d f a c t s . 
We add t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t d i d n o t f i l e an a p p e l l a n t ' s b r i e f . The i n s u r e r f i l e d a r e s p o n ­
d e n t ' s b r i e f and r e q u e s t e d t h a t t h e Referee's o r d e r be a f f i r m e d . C l a i m a n t 
t i m e l y f i l e d a r e p l y b r i e f , d i s c u s s i n g t h e Referee's o r d e r and c o n t e n d i n g t h a t 
i t s h o u l d be r e v e r s e d . 

CONCLUSIONS OF LAW AND OPINION 
M o t i o n t o s t r i k e 

The i n s u r e r o b j e c t s t o c l a i m a n t ' s r e p l y b r i e f and contends t h a t , because 
c l a i m a n t f a i l e d t o submit an a p p e l l a n t ' s b r i e f , i t has had no o p p o r t u n i t y t o r e ­
spond t o t h e arguments r a i s e d by c l a i m a n t . The i n s u r e r , t h e r e f o r e , r e q u e s t s 
t h a t we s t r i k e c l a i m a n t ' s r e p l y b r i e f . 

We w o u l d agree w i t h t h e i n s u r e r i f t h i s case i n v o l v e d a s i t u a t i o n i n w h i c h 
n e i t h e r an a p p e l l a n t ' s nor respondent's b r i e f had been f i l e d . Under such c i r ­
cumstances, t h e r e i s r o t h i n g upon which t o r e l y . See A l v i n L. Woodruff, 39 Van 
N a t t a 1161 ( 1 9 8 7 ) . Moreover, we would agree t h a t u n t i m e l y f i l e d a p p e l l a n t ' s 
b r i e f s t h a t a r e r e s u b m i t t e d i n r e p l y t o c r o s s - a p p e l l a n t ' s b r i e f s s h o u l d n o t be 
c o n s i d e r e d . See D e r v l E. F i s h e r , 38 Van N a t t a 982 (19 8 6 ) . 
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However, t h e i n s u r e r chose t o f i l e an e x p r e s s l y e n t i t l e d "Respondent's 
B r i e f . " C o n s e q u e n t l y , we do n o t f i n d t h a t c l a i m a n t ' s b r i e f was " i n l i e u " o f an 
a p p e l l a n t ' s b r i e f . R ather, t h e b r i e f was i n r e p l y t o t h e i n s u r e r ' s "Respond­
e n t ' s B r i e f . " Had t h e i n s u r e r wished t o merely r e l y upon t h e R e f e r e e ' s r e a s o n ­
i n g , i t c o u l d have done so i n a l e t t e r , s p e c i f i c a l l y w a i v i n g i t s o p p o r t u n i t y t o 
s u b m i t a b r i e f . Y et, because t h e i n s u r e r chose t o f i l e a "Respondent's B r i e f , " 
c l a i m a n t was e n t i t l e d t o f i l e a r e p l y . See V i r g i l Brogan, 40 Van N a t t a 67 
( 1 9 8 8 ) . 

Inasmuch as t h e r e p l y b r i e f was n o t a r e s u b m i t t e d a p p e l l a n t ' s b r i e f and 
was t i m e l y f i l e d , i t w i l l be c o n s i d e r e d on Board r e v i e w . A c c o r d i n g l y , t h e 
m o t i o n t o s t r i k e c l a i m a n t ' s r e p l y b r i e f i s d e n i e d . 

D i s m i s s a l 

The R e f e r e e concl u d e d t h a t he had j u r i s d i c t i o n over t h i s m a t t e r because 
t h e p r o c e d u r e p r o v i d e d by ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) ( i . e . f o r a t r e a t i n g p h y s i c i a n t o 
r e q u e s t t h e D i r e c t o r ' s a u t h o r i z a t i o n f o r a p p r o p r i a t e p a l l i a t i v e c a r e ) had been 
e x h a u s t e d by t h e o n l y person e n t i t l e d t o i n v o k e t h e p r o c e d u r e . The R e f e r e e 
f o u n d , t h e r e f o r e , t h a t t h i s m a t t e r concerned a c l a i m over w h i c h t h e H e a r i n g s 
D i v i s i o n had j u r i s d i c t i o n . The Referee n e v e r t h e l e s s c o n c l u d e d t h a t he was w i t h ­
o u t a u t h o r i t y t o g r a n t c l a i m a n t t h e l e g a l r e l i e f he sought p u r s u a n t t o ORS 
6 5 6 . 2 4 5 ( 1 ) ( b ) , and he t h e r e f o r e d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

Subsequent t o t h e Referee's o r d e r , we concluded t h a t , p u r s u a n t t o amended 
ORS 656.245, t h e H e arings D i v i s i o n does not have j u r i s d i c t i o n t o d e t e r m i n e 
i s s u e s r e g a r d i n g e n t i t l e m e n t t o p a l l i a t i v e c a r e . Robert D. Cox, 43 Van N a t t a 
2726 ( 1 9 9 1 ) . 

Amended ORS 656.245, which addresses c o m p e n s a b i l i t y o f p a l l i a t i v e c a r e , i n 
p e r t i n e n t p a r t , p r o v i d e s : 

" ( b ) * * * i f t h e worker's a t t e n d i n g p h y s i c i a n r e f e r r e d t o i n ORS 
6 5 6 . 0 0 5 ( 1 2 ) ( b ) ( A ) b e l i e v e s t h a t p a l l i a t i v e c a r e which would o t h e r ­
w i s e n o t be compensable under t h i s paragraph i s a p p r o p r i a t e t o en­
a b l e t h e w o r k e r t o c o n t i n u e c u r r e n t employment, t h e a t t e n d i n g p h y s i ­
c i a n must f i r s t r e q u e s t a p p r o v a l from t h e i n s u r e r o r s e l f - i n s u r e d 
employer f o r such t r e a t m e n t . I f a p p r o v a l i s n o t g r a n t e d , t h e a t ­
t e n d i n g p h y s i c i a n may r e q u e s t a p p r o v a l from t h e d i r e c t o r f o r such 
t r e a t m e n t * * * " 

Here, t h e Referee found t h a t c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Pearson, 
p e t i t i o n e d t h e i n s u r e r , b u t t h e n e l e c t e d t o go no f u r t h e r . I n o t h e r words, Dr. 
Pearson d i d n o t r e q u e s t D i r e c t o r a p p r o v a l under t h e p r o c e d u r e p r o v i d e d by ORS 
6 5 6 . 2 4 5 ( 1 ) ( b ) . Under t h e c i r c u m s t a n c e s , we f i n d t h a t ORS 656.245 p r o v i d e s a 
p r o c e d u r e f o r t h e r e s o l u t i o n o f such a d i s p u t e and we c o n c l u d e t h a t t h i s case 
does n o t p r e s e n t a m a t t e r c o n c e r n i n g a c l a i m . Cox, supra. A c c o r d i n g l y , o r i g i ­
n a l j u r i s d i c t i o n l i e s e x c l u s i v e l y w i t h t h e D i r e c t o r . S t a n l e y Meyers, 43 Van 
N a t t a 2643 (1991) . 

Inasmuch as t h e d e n i a l d i d n o t r a i s e a m a t t e r c o n c e r n i n g a c l a i m w i t h i n 
t h e j u r i s d i c t i o n o f t h e Hearings D i v i s i o n , we f i n d t h a t t h e R eferee p r o p e r l y 
d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 16, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
CORINNE K. FREEMAN, Claimant 

WCB Case No. 91-01239 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
Debra Ehrman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M c W i l l i a m s ' o r d e r w h i c h : (1) s e t 
a s i d e a D e t e r m i n a t i o n Order t h a t found t h a t c l a i m a n t ' s c l a i m remained n o n d i s -
a b l i n g ; and (2) found t h a t c l a i m a n t had n o t p e r f e c t e d an a g g r a v a t i o n c l a i m . On 
r e v i e w , t h e i s s u e s a r e r e c l a s s i f i c a t i o n and a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSION OF LAW AND OPINION 

I n d e c i d i n g t h i s m a t t e r , t h e Referee a p p l i e d t h e law as amended by Oregon 
Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. Claimant r e q u e s t e d a h e a r i n g a f t e r May 
1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 1, 1990. T h e r e f o r e , t h e 
" l i t i g a t i o n s a v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 54(2) does n o t a p p l y . I n a d d i ­
t i o n , t h e m a t t e r a t i s s u e here i s not s u b j e c t t o a s p e c i a l e x c e p t i o n t o t h e 
A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See e.g. 5 4 ( 3 ) . Moreover, a p p l i c a t i o n 
o f t h e 1990 amendments w i l l n o t produce an absurd o r u n j u s t r e s u l t i n c o n s i s t e n t 
w i t h t h e purposes and p o l i c i e s o f t h e wo r k e r s ' compensation law. I d a M. Walker, 
43 Van N a t t a 1402 (1 9 9 1 ) . A c c o r d i n g l y , we analy z e t h i s m a t t e r under t h e Work­
e r s ' Compensation A c t as amended, e f f e c t i v e J u l y 1, 1990. 

R e c l a s s i f i c a t i o n 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s r e g a r d i n g t h e i s s u e o f 
t h e r e c l a s s i f i c a t i o n o f c l a i m a n t ' s c l a i m from n o n d i s a b l i n g t o d i s a b l i n g s t a t u s 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t argues t h a t former ORS 656.2 6 2 ( 6 ) ( b ) a p p l i e s i n her case because 
she r e q u e s t e d r e c l a s s i f i c a t i o n on June 25, 1990, b e f o r e t h e 1990 amendments be­
came e f f e c t i v e . She argues t h a t t h i s s t a t u t e d i d n o t have a one ye a r l i m i t a ­
t i o n . As n o t e d above, t h e 1990 amendments a p p l y t o c l a i m a n t ' s c l a i m . F u r t h e r ­
more, t h e s t a t u t e t o whic h c l a i m a n t r e f e r s d e a l s w i t h r e q u i r e m e n t s f o r a n o t i c e 
o f a c c e ptance o r d e n i a l . 

Here, c l a i m a n t d i d n o t seek r e c l a s s i f i c a t i o n o f her i n j u r y f r o m n o n d i s ­
a b l i n g t o d i s a b l i n g w i t h i n one year o f her i n j u r y ; t h e r e f o r e , t h e c l a i m must be 
made as an a g g r a v a t i o n c l a i m p u r s u a n t t o ORS 656.273. See Or Laws 1990 ( S p e c i a l 
S e s s i o n ) , ch. 2, 4 8 ( 2 ) . The E v a l u a t i o n S e c t i o n had no j u r i s d i c t i o n t o d e t e r ­
mine w h e t h e r t h e n o n d i s a b l i n g c l a i m had become d i s a b l i n g . A c c o r d i n g l y , we agree 
w i t h t h e Re f e r e e t h a t t h e August 2, 1990 D e t e r m i n a t i o n Order s h o u l d be s e t a s i d e 
as v o i d . 

A g g r a v a t i o n 

The R e f e r e e f o u r d t h a t c l a i m a n t had n o t p r e s e n t e d a c l a i m f o r a g g r a v a t i o n 
because t h e p h y s i c i a n ' s r e p o r t c o n t a i n e d no o b j e c t i v e m e d i c a l f i n d i n g s . A l t h o u g h 
we agree t h a t c l a i m a n t has f a i l e d t o make a c l a i m f o r an a g g r a v a t i o n under 
c u r r e n t ORS 65 6 . 2 7 3 ( 3 ) , we do so f o r d i f f e r e n t reasons. That s t a t u t e s t a t e s : 
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"A p h y s i c i a n ' s r e p o r t e s t a b l i s h i n g t h e worsened c o n d i t i o n by 
w r i t t e n m e d i c a l evidence s u p p o r t e d by o b j e c t i v e f i n d i n g s i s a c l a i m 
f o r a g g r a v a t i o n . " 

To e s t a b l i s h an a g g r a v a t i o n c l a i m , " t h e p h y s i c i a n ' s r e p o r t must be s u f f i ­
c i e n t t o c o n s t i t u t e p r i m a f a c i e evidence i n t h e form o f o b j e c t i v e f i n d i n g s t h a t 
c l a i m a n t ' s compensable c o n d i t i o n has m e d i c a l l y worsened." Glean A. F i n l e v , 43 
Van N a t t a 1442, 1444 ( 1 9 9 1 ) ; Herman M. C a r l s o n , 43 Van N a t t a 963, 964 ( 1 9 9 1 ) . 
T h i s r e p o r t must e s t a b l i s h a c a u s a l c o n n e c t i o n between c l a i m a n t ' s n o t e d c o n d i ­
t i o n and compensable i n j u r y . C a r l s o n , supra, a t 964; M i c h a e l L. Page, 42 Van 
N a t t a 1690, 1693 (1 9 9 0 ) . 

A f t e r t h e Referee i s s u e d her o r d e r , we de c i d e d Suzanne R o b e r t s o n , 43 Van 
N a t t a 1505 ( 1 9 9 1 ) , i n w h i c h we h e l d t h a t " o b j e c t i v e f i n d i n g s " may be based on a 
p h y s i c a l l y v e r i f i a b l e i m p a i r m e n t , b u t may a l s o be based on a p h y s i c i a n ' s e v a l u a ­
t i o n o f t h e w o r k e r ' s d e s c r i p t i o n o f t h e p a i n t h a t she i s e x p e r i e n c i n g . See a l s o 
J a c q u a l v n L. H e t r i c k , 43 Van N a t t a 2357 (1 9 9 1 ) ; Robert E. Leatherman, 43 Van 
N a t t a 1678 ( 1 9 9 1 ) . On A p r i l 18, 1991, Dr. Adamo, M.D., examined c l a i m a n t . (Ex. 
9A) . H i s e v a l u a t i o n o f c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s o f on g o i n g p a i n i n her 
r i g h t arm and t i n g l i n g i n her r i g h t hand w i t h heavy use o f her r i g h t arm c o n s t i ­
t u t e s " o b j e c t i v e f i n d i n g s . " 

However, h i s r e p o r t does not e s t a b l i s h t h a t c l a i m a n t ' s r i g h t arm c o n d i t i o n 
has worsened. C l a i m a n t d e s c r i b e d t h i s c o n d i t i o n as h a v i n g e x i s t e d f o r n e a r l y 
f o u r y e a r s and r e p o r t e d ongoing r i g h t arm p a i n s i n c e she f i r s t went t o a p h y s i ­
c i a n about t h i s c o n d i t i o n i n January 1988. (Exs. B, 3, 4, 9A). F u r t h e r m o r e , 
Dr. Adamo does n o t e s t a b l i s h a c a u s a l c o n n e c t i o n between t h e o n l y new symptom, 
t i n g l i n g i n c l a i m a n t ' s r i g h t hand w i t h i n t e n s i v e r i g h t arm use, and her compens­
a b l e r i g h t s h o u l d e r t e n d o n i t i s . I n s t e a d , he opines t h a t t h i s may r e l a t e t o a 
d i f f e r e n t e t i o l o g y t h a n t h e t e n d o n i t i s . (Ex. 9A) . On t h i s r e c o r d , we f i n d t h a t 
c l a i m a n t has f a i l e d t o e s t a b l i s h an a g g r a v a t i o n c l a i m under ORS 65 6 . 2 7 3 ( 3 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 24, 1991 i s a f f i r m e d . 

March 24, 1992 C i t e as 44 Van N a t t a 496 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
RAY HAUMAN, Claimant 
WCB Case No. C2-00144 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
L i b e r t y NW In s u r a n c e , I n s u r a n c e C a r r i e r 

Reviewed by Board Members N e i d i g and Tenebaum 

On January 2 1 , 1992, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d ­
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens­
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

Here, t h e agreement c o n t a i n e d language which c o u l d r e a s o n a b l y be i n t e r ­
p r e t e d as p u r p o r t i n g t o l i m i t c l a i m a n t ' s r i g h t t o m e d i c a l s e r v i c e s under ORS 
656.245 f o r c o n d i t i o n s r e l a t e d t o t h e compensable i n j u r y . See Roy L. Plumlee, 
43 Van N a t t a 47 (1 9 9 1 ) . By l e t t e r o f January 24, 1992, t h e Board r e q u e s t e d t h e 
p a r t i e s c o r r e c t t h i s d e f i c i e n c y by s u b m i t t i n g an addendum w i t h i n 21 days f r o m 
t h e d a t e o f t h e Board's l e t t e r . The p a r t i e s have not s u b m i t t e d an addendum 
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w i t h i n t h e 21-day t i m e p e r i o d . Under t h e s e c i r c u m s t a n c e s , t h e proposed d i s p o s i ­
t i o n i s u n r e a s o n a b l e as a m a t t e r o f law. See OAR 438-09-020(2); Ronald Dunlap, 
43 Van N a t t a 982 (1 9 9 1 ) . A c c o r d i n g l y , we d e c l i n e t o approve t h e agreement and 
r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r 
s h a l l recommence payment o f any temporary o r permanent d i s a b i l i t y t h a t was 
s t a y e d by t h e s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . See OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) 
and ( 6 ) ( e ) . 

F o l l o w i n g o ur s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e ­
v i s e d agreement. 

IT IS SO ORDERED. 

March 24. 1992 C i t e as 44 Van N a t t a 497 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
DEBRA M. JENNER, Claimant 
WCB Case No. 89-21485 

ORDER ON REVIEW 
Fr a n c e s c o n i & A s s o c i a t e s , Claimant A t t o r n e y s 

Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r w h i c h : (1) s e t 
a s i d e i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s r e q u e s t f o r s u r g e r y f o r a l e f t ear 
c o n d i t i o n ; and (2) assessed p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d l y unreason­
a b l e c l a i m p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s , and 
a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t except f o r t h e l a s t p a r a g r a p h con­
t a i n e d i n t h e " F i n d i n g s o f Fa c t . " 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e found t h a t c l a i m a n t proved t h a t t h e 1986 i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g cause o f her l e f t ear c o n d i t i o n . The i n s u r e r a s s e r t s t h a t c l a i m a n t 
s h o u l d be r e q u i r e d t o prove t h a t her i n j u r y was t h e major c o n t r i b u t i n g cause o f 
her c o n d i t i o n because, under J u l i e K. Gasperino, 43 Van N a t t a 1151 ( 1 9 9 1 ) , 
c l a i m a n t ' s i n n e r e ar con c u s s i o n i s a "secondary c o n s e q u e n t i a l c o n d i t i o n . " 

Under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , "no i n j u r y o r d i s e a s e i s compensable as a con­
sequence o f a compensable i n j u r y u n l e s s t h e compensable i n j u r y i s t h e major con­
t r i b u t i n g cause o f t h e c o n s e q u e n t i a l c o n d i t i o n . " I n J u l i e K. Gas p e r i n o , s u p r a , 
we h e l d t h a t t h e "major c o n t r i b u t i n g cause" s t a n d a r d r e q u i r e d by ORS 
656. 0 0 5 ( 7 ) ( a ) ( A ) a p p l i e s t o " s e c o n d a r i l y c o n s e q u e n t i a l c o n d i t i o n s " w h i l e t h e 
" m a t e r i a l c o n t r i b u t i n g cause" s t a n d a r d remains t o prov e " p r i m a r i l y c o n s e q u e n t i a l 
c o n d i t i o n s . " 

Here, we f i n d t h a t c l a i m a n t ' s c o n d i t i o n s h o u l d be a n a l y z e d as a p r i m a r i l y 
c o n s e q u e n t i a l c o n d i t i c n . Along w i t h c o m p l a i n t s o f neck and s h o u l d e r p a i n , 
c l a i m a n t r e p o r t e d t h a t she e x p e r i e n c e d headaches and d i z z i n e s s s h o r t l y a f t e r t h e 
i n c i d e n t o f November 28, 1986. (Ex. 8-1). Claimant r e p o r t e d numbness w i t h i n 
two weeks o f t h e i n c i d e n t . (Ex. 13-1). I n s h o r t , c l a i m a n t a l l e g e s t h a t her 
symptoms o f l e f t e ar p a i n , d i z z i n e s s , nausea, numbness o f t h e l e f t arm, and 
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imbalance ar o s e d i r e c t l y from t h e a c t o f l i f t i n g b u c k e t s o f i c e i n t o an i c e 
machine a t work r a t h e r t h a n as a secondary consequence o f t h e i n j u r i e s she sus­
t a i n e d on t h a t d a t e . T h e r e f o r e , i n o r d e r t o e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t 
must show t h a t t h e November 28, 1986 a c c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause 
o f her l e f t e a r c o n d i t i o n . 

S i n c e s u f f e r i n g a c e r v i c a l s t r a i n on November 28, 1986, c l a i m a n t has been 
seen and t r e a t e d by numerous p h y s i c i a n s . I n r e g a r d t o c a u s a t i o n o f c l a i m a n t ' s 
symptoms o f l e f t ear p a i n , d i z z i n e s s , nausea, imbalance, and numbness, t h e medi­
c a l e v i d e n c e i s d i v i d e d . C l a i m a n t ' s r e p o r t s o f "numbness and t i n g l i n g o f t h e 
l e f t upper e x t r e m i t y , " as w e l l as headaches, l i g h t h e a d e d n e s s and d i z z i n e s s were 
f i r s t n o t e d by Dr. S t e v l a n d , n e u r o l o g i s t , on December 30, 1986. (Ex. 1 3 - 1 ) . 
Dr. S t e v l a n d a l s o found t h a t c l a i m a n t "was prone t o d a i l y , f a i r l y s e v e r e muscle 
c o n t r a c t i o n headaches and i n t e r m i t t e n t numbness and t i n g l i n g i n v o l v i n g t h e f a c e 
and r i g h t arm i n 1981, symptoms t h a t [ c l a i m a n t ] terms was p a r t o f a nervous 
breakdown t h a t s u b s e q u e n t l y improved." ( I d . ) I n l i g h t o f t h i s h i s t o r y , 
S t e v l a n d f o u n d t h a t c l a i m a n t ' s numbness was " f u n c t i o n a l i n o r i g i n . " ( I d . a t 2 ) . 

On May 15, 1987, t h e Western M e d i c a l C o n s u l t a n t s , c o n d u c t i n g an i n d e p e n ­
d e n t m e d i c a l e x a m i n a t i o n , s t a t e d t h a t c l a i m a n t "admits t o c h r o n i c headaches 
s i n c e a c o n c u s s i o n a t age 21 years", bu t t h a t t h e headaches had become more 
severe s i n c e her i n j u r y and t h a t a t t i m e s were accompanied by m i l d nausea. (Ex. 
2 3 - 2 ) . The Western M e d i c a l C o n s u l t a n t s diagnosed " c e r v i c a l s t r a i n , by h i s t o r y " 
and " p r o b a b l e v a s c u l a r headaches, p r e - e x i s t i n g . " ( I d . a t 3 ) . 

Dr. Grimm, n e u r o l o g i s t , who saw c l a i m a n t on r e f e r r a l f r o m c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n on March 16, 1989, n o t e d " d i m i n i s h e d h e a r i n g , a d y s e q u i l i b -
r i u m , c h r o n i c headaches and deep ear p a i n . There i s c l e a r l y s omething t h a t has 
happened (by mechanisms unknown) o f t h e l e f t i n n e r ear t o i n v o l v e b o t h t h e 
v e s t i b u l a r and c h o c h l e a r p o r t i o n s ; t h i s s h o u l d be a t t e n d e d t o by n e u r o - o t o l o g i c 
i n v e s t i g a t i o n s . " (Ex. 5 3 - 5 ) . Grimm, however, concluded t h a t her l e f t - s i d e d 
numbness " i s o f a c o n v e r s i o n t y p e . " ( I d . a t 4 ) . 

On August 23, 1989, c l a i m a n t ' s t r e a t i n g p h y s i c i a n r e f e r r e d h e r t o Dr. 
C o l i s t r o , p s y c h o l o g i s t , f o r a p s y c h o l o g i c a l e v a l u a t i o n f o r symptoms o f d e p r e s ­
s i o n . C o l i s t r o ' s r e p o r t concluded t h a t t h e r e s u l t s o f t h e e v a l u a t i o n "suggests 
a v e r y h i g h degree o f p s y c h o p a t h o l o g y " and t h a t " t h e presence o f [ a l a r g e f u n c ­
t i o n a l component] i s amply e v i d e n t [ . ] " (Ex. 66-3). C o l i s t r o f u r t h e r f o u n d "a 
c o n s i d e r a b l e o v e r l a y o f s u f f e r i n g , t h e p s y c h o l o g i c component t o i t , w h i c h makes 
i t d i f f i c u l t f o r [ c l a i m a n t ] t o view her p a i n o b j e c t i v e l y and d i s p a s s i o n a t e l y . " 
( I d . ) 

On October 15, 1989, Dr. Epley, n e u r o - o t o l o g i s t , saw c l a i m a n t f o r " c o n t i ­
n u i n g headaches, p a i n and numbness r a d i a t i n g from t h e back o f t h e neck i n t o t h e 
l e f t arm, i m b a l a n c e , p r e s s u r e s e n s a t i o n i n t h e l e f t ear and f a t i g u e . " (Ex. 72-
1 ) . E p l e y a n e s t h e t i z e d c l a i m a n t ' s l e f t e x t e r n a l a u d i t o r y c a n a l and f o u n d t h a t 
c l a i m a n t ' s symptoms decreased. Epley diagnosed a " p o s s i b l e i n n e r e a r c o n c u s s i o n 
syndrome." ( I d . a t 2 ) . Epley found t h a t , based on t h e r e s u l t s o f a n e s t h e t i z i n g 
t h e e a r , " t h e c a n a l i s a major source o f [ c l a i m a n t ' s ] symptomotology. Inasmuch 
as t h i s t r i g g e r p o i n t i n t h e c a n a l i s l o c a t e d i n f e r i o r l y , i t i s p r o b a b l y v a g a l . " 
( I d . ) E p l e y recommended " t r a n s e c t i o n o f A r n o l d ' s branch o f t h e vagus n e r v e i n 
t h e l e f t e a r c a n a l . " ( I d . a t 3 ) . 

Dr. E p l e y s u b s e q u e n t l y concluded t h a t c l a i m a n t ' s "November 28, 1986 i n j u r y 
was a m a t e r i a l c o n t r i b u t i n g f a c t o r i n c a u s i n g [ h e r ] i n n e r ear c o n c u s s i o n . " (Ex. 
76A) . He e x p l a i n e d t h a t t h e "most l i k e l y manner i n w h i c h t h e ear p a t h o l o g y 
w o u ld be caused by t h e a c c i d e n t would be t h r o u g h i n c r e a s e d i n t r a t h o r a c i c and 
i n t r a c r a n i a l p r e s s u r e , t r a n s m i t t e d t h r o u g h p e r i l y m p h t o cause a p e r i l y m p h 
f i s t u l a . L i f t i n g , p a r t i c u l a r l y i n a awkward p o s i t i o n , c o u l d cause t h i s . " (Ex. 
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7 8 - 2 ) . F u r t h e r m o r e , Epley found i t s i g n i f i c a n t t h a t c l a i m a n t " d i d n o t have t h e 
v e s t i b u l a r and ear symptoms p r i o r t o t h e i n d u s t r i a l a c c i d e n t , and t h e y had t h e i r 
o n s e t i m m e d i a t e l y a f t e r w a r d s . " ( I d . ) 

On F e b r u a r y 1, 1990, Dr. Parvaresh, p s y c h i a t r i s t , conducted an independent 
p s y c h i a t r i c e x a m i n a t i o n . Parvaresh found "no c l e a r e v i d e n c e o f d e p r e s s i o n " b u t 
n o t e d t h a t " p s y c h o l o g i c a l f a c t o r s [ a r e ] a f f e c t i n g p h y s i c a l c o n d i t i o n " and 
" a n x i e t y t e n s i o n s t a t e , c h r o n i c , moderate." (Ex. 7 6 - 6 ) . P a r v a r e s h a l s o n o t e d 
" c e r v i c a l s t r a i n ; p o s s i b l e i n n e r ear concussion syndrome; [and] muscle c o n t r a c ­
t i o n h e a d a c h e s [ . ] " ( I d . a t 7 ) . The r e p o r t f u r t h e r s t a t e d t h a t c l a i m a n t "has a 
c o n s i d e r a b l e degree o f p s y c h o p a t h o l o g y " and t h a t , a l t h o u g h n o t an o r t h o p e d i s t , 
P a r v a r e s h was " a t a l o s s as t o t h e n a t u r e o f t h e a c c i d e n t and how i t c o u l d cause 
a l l t h e problems w h i c h she b e l i e v e s are a t t r i b u t e d t o i t . " ( I d . ) P a r v a r e s h 
recommended t h a t c l a i m a n t be e v a l u a t e d by a second n e u r o - o t o l o g i s t . 

On May 9, 1990, Dr. Hodgson, n e u r o - o t o l o g i s t , conducted an independent 
m e d i c a l e v a l u a t i o n . A l t h o u g h c l a i m a n t ' s c o m p l a i n t s p r e v i o u s l y had r e l a t e d o n l y 
t o t h e l e f t e a r , Hodgson found "extreme s e n s i t i v i t y t o v e r y m i n i m a l ear c l e a n i n g 
on t h e r i g h t s i d e w h i c h appeared l e s s so on t h e l e f t . T h i s r e a c t i o n was marked­
l y u n u s u a l i n t h a t t h e r e was m i n i m a l c o n t a c t t o t h e ear c a n a l s k i n e l i c i t i n g a 
s e vere s e n s a t i o n o f c h o k i n g and d i s t r e s s . " (Ex. 8 0 - 2 ) . Hodgson a l s o s t a t e d 
t h a t i t was h i s " s u b j e c t i v e i m p r e s s i o n d u r i n g t h e e x a m i n a t i o n t h a t t h e d i z z i n e s s 
symptoms were g r e a t l y e x a g g e r a t e d and o u t o f p r o p o r t i o n t o t h e o b j e c t i v e f i n d ­
i n g s . " ( I d . ) Hodgson concluded t h a t t h e r e was "a marked f u n c t i o n a l o v e r l a y i n 
t h i s p a t i e n t . " ( I d . a t 3 ) . 

I n commenting on Dr. Epley's d i a g n o s i s , Dr. Hodgson s t a t e d t h a t , a l t h o u g h 
he had f o u n d "a f i n e r o t a r y nystagmus [ ] on p o s i t i o n i n g i n d i c a t i n g some i r r i t a ­
t i o n o f t h e i n n e r e a r , " he f a i l e d t o see "how t h i s may be p r e s e n t e d based on t h e 
l i f t i n g t y p e i n j u r i e s she had, as I do n o t f e e l t h e r e i s any e v i d e n c e o f a 
p e r i l y m p h f i s t u l a p r e s e n t . " ( I d . ) Hodgson concluded t h a t " t h e r e i s no c l e a r 
mechanism between s e n s i t i v i t y o f [ t h e a u r i c u l a r branch o f t h e vagas ne r v e on t h e 
l e f t s i d e ] and t h e neck i n j u r y o f November 28, 1986. I n o t h e r words, I do n o t 
f e e l t h a t t h e c e r v i c a l i n j u r y on November 28, 1986 i s a m a t e r i a l c o n t r i b u t i n g 
f a c t o r i n t h e c u r r e n t symptoms r e l a t i n g t o t h e a u r i c u l a r b r a n c h o f t h e vagas 
ner v e i n t h e l e f t e a r . To f u r t h e r s u p p o r t t h i s f e e l i n g , [ c l a i m a n t ] has marked 
s i m i l a r s e n s a t i o n s i n t h e r i g h t ear which have no r e l a t i o n t o any o f her symp­
toms i n t h e p a s t and has a p p a r e n t l y o n l y been d e s c r i b e d i n my e x a m i n a t i o n . " 
( I d . a t 4 ) . 

Dr. E p l e y , t h e r e f o r e , i s t h e o n l y p h y s i c i a n t o d i r e c t l y r e l a t e c l a i m a n t ' s 
symptoms o f d i z z i n e s s , nausea, e t c . , t o her work i n c i d e n t . We a r e n o t p e r s u a d ­
ed, however, by h i s o p i n i o n . F i r s t , Epley's r e p o r t s are n o t based on a complete 
and a c c u r a t e h i s t o r y . C o n t r a r y t o Dr. S t e v l a n d ' s 1986 r e p o r t , E p l e y ' s r e p o r t s 
do n o t m e n t i o n t h a t c l a i m a n t e x p e r i e n c e d more severe numbness, t i n g l i n g and 
headaches i n 1981, when she s u f f e r e d from a nervous breakdown. F u r t h e r m o r e , 
E p l e y f a i l e d t o n o t e t h a t c l a i m a n t , by her own account, had been e x p e r i e n c i n g 
c h r o n i c headaches s i n c e she had a concussion a t age 2 1 . 

More i m p o r t a n t l y , Epley does not t a k e i n t o account t h e p o s s i b i l i t y t h a t 
c l a i m a n t ' s symptoms c o u l d have a p s y c h o l o g i c a l component. Dr. S t e v l a n d s p e c i f i ­
c a l l y f o u n d t h a t c l a i m a n t ' s numbness was " f u n c t i o n a l i n o r i g i n . " (Ex. 1 3 - 1 ) . 
That o p i n i o n was r e i t e r a t e d by Dr. Grimm. Moreover, j u s t two months p r i o r t o 
her f i r s t v i s i t w i t h E p l ey, c l a i m a n t was diagnosed as s u f f e r i n g f r o m "major 
d e p r e s s i o n , s i n g l e e p i s o d e , severe" and found t o have p s y c h o l o g i c a l f a c t o r s 
a f f e c t i n g her p h y s i c a l c o n d i t i o n . (Ex. 66-4). Dr. P a r v a r e s h a l s o f o u n d t h a t 
p s y c h o l o g i c a l f a c t o r s were a f f e c t i n g c l a i m a n t ' s p h y s i c a l c o n d i t i o n . (Ex. 7 6 - 6 ) . 

Second, E p l e y ' s o p i n i o n does not a d e q u a t e l y e x p l a i n how t h e work i n c i d e n t 
caused c l a i m a n t ' s l e f t ear symptoms. Epley o n l y s t a t e s t h a t l i f t i n g " c o u l d " 
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cause a " p e r i l y m p h f i s t u l a " t h r o u g h " i n c r e a s e d i n t r a t h o r a c i c and i n t r a c r a n i a l 
p r e s s u r e . " (Ex. 7 8 - 2 ) . I n a d e p o s i t i o n , Epley's e x p l a n a t i o n was even b r i e f e r , 
s t a t i n g o n l y t h a t c l a i m a n t damaged t h e vagus nerve, which r u n s t h r o u g h t h e neck, 
when she s t r a i n e d her neck muscles. (Ex. 85-5). L a t e r , E p l e y s t a t e d t h a t he 
"presume[d] t h a t as a r e s u l t o f t h e i n j u r y , t h e v a g a l nerve system, i f we want 
t o c a l l i t t h a t , h a [ d ] become h y p e r s e n s i t i v e . " ( I d . a t 1 3 ) . 

On t h e o t h e r hand, Dr. Hodgson p e r s u a s i v e l y t e s t i f i e d as t o h i s reasons 
f o r c o n c l u d i n g t h a t c l a i m a n t ' s ear c o u l d n o t have been i n j u r e d w h i l e l i f t i n g 
b u c k e t s o f i c e . Hodgson e x p l a i n e d t h a t an i n n e r ear c o n c u s s i o n r e s u l t s i f t h e 
s o f t t i s s u e s w i t h i n t h e boney s h e l l o f t h e i n n e r ear a r e v i o l e n t l y shaken, w h i c h 
d i d n o t o c c u r d u r i n g t h e l i f t i n g i n c i d e n t . ( T r . 43-44). I n r e g a r d t o Dr. Epley's 
s t a t e m e n t t h a t c l a i m a n t had a p e r i l y m p h f i s t u l a , Hodgson a g a i n s t a t e d t h a t such 
a c o n d i t i o n was n o r m a l l y a s s o c i a t e d w i t h some t y p e o f trauma t o t h e e a r , such as 
a head i n j u r y . ( I d . a t 4 5 ) . 

Having fo u n d t h a t Dr. Epley's o p i n i o n i s not p e r s u a s i v e , i t i s e n t i t l e d t o 
l i t t l e w e i g h t . The r e m a i n i n g evidence e i t h e r p r o v i d e s no o p i n i o n as t o t h e cau­
s a t i o n o f c l a i m a n t ' s symptoms o r i n d i c a t e s t h a t t h e y a r e due t o p s y c h o l o g i c a l 
f a c t o r s . We t h e r e f o r e conclude t h a t c l a i m a n t f a i l e d t o p r o v e t h a t t h e November 
28, 1986 a c c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f her l e f t e a r c o n d i t i o n . 
We t h u s do n o t address t h e i n s u r e r ' s c o n t e n t i o n t h a t t h e proposed s u r g e r y i s un­
re a s o n a b l e and unnecessary. 

Inasmuch as we have found c l a i m a n t ' s c o n d i t i o n n o t compensable, i t f o l l o w s 
t h a t t h e r e a r e no amounts "then due" on which t o base a p e n a l t y f o r t h e i n s u r ­
e r ' s f a i l u r e t o t i m e l y respond t o t h e c l a i m . ORS 656.262(10); L l o y d V. C r i p e , 
41 Van N a t t a 1774 (1 9 8 9 ) . Furthermore, s i n c e t h e c l a i m i s n o t compensable, i t 
l i k e w i s e f o l l o w s t h a t t h e r e has been no unreasonable r e s i s t a n c e t o t h e payment 
o f c ompensation. ORS 656.382(1); R a n d a l l v. L i b e r t y N orthwest I n s . Corp., 107 
Or App 599 ( 1 9 9 1 ) . A c c o r d i n g l y , we r e v e r s e t h e Referee's assessment o f a 
p e n a l t y and a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 17, 1991 i s r e v e r s e d . The i n s u r e r ' s "de 
f a c t o " d e n i a l i s r e i n s t a t e d and uph e l d . The Referee's award o f $2,600 t o 
c l a i m a n t ' s a t t o r n e y i s r e v e r s e d . The Referee's award o f a p e n a l t y and a $400 
a t t o r n e y f e e a r e r e v e r s e d . 

March 24, 1992 C i t e as 44 Van N a t t a 500 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN A. LOCKWOOD, JR., Claimant 

WCB Case No. 91-02464 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
T e r r a l l & A s s o c i a t e s , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Gunn. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a low back i n j u r y . On r e ­
v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e e x c e p t i o n o f t h e l a s t 
s e n t e n c e . 
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The R e f e r e e concl u d e d t h a t c l a i m a n t had proven a compensable low back i n ­
j u r y . We d i s a g r e e . 

I n cases i n v o l v i n g p r e e x i s t i n g c o n d i t i o n s , we have h e l d t h a t whether a 
c l a i m i s compensable i s a t w o - p a r t t e s t . Bahman M. N a z a r i , 43 Van N a t t a 2368 
( 1 9 9 1 ) . F i r s t , c l a i m a n t must e s t a b l i s h t h a t he s u f f e r e d an a c c i d e n t a l i n j u r y 
a r i s i n g o u t o f and i n t h e course o f employment, wh i c h was a m a t e r i a l c o n t r i b u t ­
i n g cause o f h i s d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . See ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ; Mark N. Wiedle, 43 Van N a t t a 855 (1 9 9 1 ) . C l a i m a n t ' s d i s a b i l i t y 
o r need f o r m e d i c a l t r e a t m e n t must be e s t a b l i s h e d by m e d i c a l e v i d e n c e s u p p o r t e d 
by o b j e c t i v e f i n d i n g s . See Suzanne Robertson, 43 Van N a t t a 1505 ( 1 9 9 1 ) . Then, 
i f i t i s d e t e r m i n e d t h a t t h e r e i s a p r e e x i s t i n g c o n d i t i o n and t h a t t h e c o n d i t i o n 
combined w i t h t h e i n j u r y t o cause o r p r o l o n g d i s a b i l i t y o r need f o r t r e a t m e n t , 
c l a i m a n t i s e n t i t l e d t o d i s a b i l i t y compensation and t r e a t m e n t i f t h e i n j u r y was 
t h e m a j o r c o n t r i b u t i n g cause o f t h e r e s u l t a n t d i s a b i l i t y o r need f o r m e d i c a l 
t r e a t m e n t . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . 

Because o f c l a i m a n t ' s two p r i o r back i n j u r i e s and h i s u n r e l a t e d p r e e x i s t ­
i n g d e g e n e r a t i v e d i s c d i s e a s e , we f i n d t h a t t h e c a u s a t i o n o f c l a i m a n t ' s low back 
c o n d i t i o n i s a complex m e d i c a l q u e s t i o n and we r e q u i r e e x p e r t o p i n i o n t o r e s o l v e 
i t . U r i s v. Compensation Department, 247 Or 420, 424-26 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 (1985). 

There a r e two m e d i c a l o p i n i o n s i n t h e r e c o r d . Dr. W a l l e r , a neurosurgeon, 
t r e a t e d c l a i m a n t f o r h i s 1987 compensable back i n j u r y . C l a i m a n t ' s 1987 i n j u r y 
r e s u l t e d i n a L5-S1 d i s c h e r n i a t i o n . Dr. W a l l e r planned t o p e r f o r m m i c r o d i s c e c -
tomy s u r g e r y , b u t t h i s s u r g e r y was never performed and c l a i m a n t was s u b s e q u e n t l y 
i n c a r c e r a t e d . A f t e r t h e onset o f h i s symptoms i n January 1991, c l a i m a n t saw Dr. 
W a l l e r on January 22, 1991 and January 28, 1991. 

On May 2 1 , 1991, Dr. W a l l e r i n d i c a t e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n 
i n v o l v e s f o r a m i n a l s t e n o s i s a t t h e L5-S1 d i s c , t h e major c o n t r i b u t i n g cause o f 
wh i c h i s l o n g - t e r m d e g e n e r a t i v e changes and not c l a i m a n t ' s work a c t i v i t i e s i n 
January 1991. W a l l e r a l s o o p i n e d t h a t t h e major c o n t r i b u t i n g cause o f t h e o r i g ­
i n a l d i s c h e r n i a t i o n a t L5-S1 was t h e 1987 i n j u r y and any changes s i n c e t h a t 
t i m e a r e t h e r e s u l t o f t h e d e g e n e r a t i v e p r o c e s s . Dr. W a l l e r d i d n o t b e l i e v e 
c l a i m a n t s u f f e r e d a back s t r a i n i n j u r y i n January 1991. 

Dr. Keenen, o r t h o p e d i s t , o p i n e d t h a t c l a i m a n t ' s mid January a c t i v i t i e s 
were b o t h a m a t e r i a l c o n t r i b u t i n g cause and t h e major c o n t r i b u t i n g cause o f 
c l a i m a n t ' s need f o r t r e a t m e n t . Dr. Keenen saw c l a i m a n t on o n l y two o c c a s i o n s . 
We f i n d Dr. Keenen's o p i n i o n t o be un p e r s u a s i v e . Keenen's i n i t i a l d i a g n o s i s was 
and c o n t i n u e d t o be lumbar d e g e n e r a t i v e d i s c d i s e a s e (Exs. 22, 2 8 ) . Keenen does 
n o t e x p l a i n t h e r e l a t i o n s h i p between c l a i m a n t ' s a l l e g e d back s t r a i n and h i s p r e ­
e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e . F u r t h e r m o r e , he d i d n o t m e n t i o n t h e p o s s i ­
b i l i t y o f a s t r a i n o r s p r a i n t o c l a i m a n t ' s back u n t i l a p p r o x i m a t e l y t h r e e months 
a f t e r h i s i n i t i a l e v a l u a t i o n o f c l a i m a n t (Ex. 2 8 ) . P r i o r t o t h i s t i m e , h i s d i ­
a g n o s t i c i m p r e s s i o n was " p r e e x i s t i n g lumbar d e g e n e r a t i v e d i s c d i s e a s e " (Ex. 2 2 ) . 

A l t h o u g h we f i n d t h e evidence from b o t h d o c t o r s t o be l e s s t h a n com­
p e l l i n g , we f i n d Dr. W a l l e r ' s o p i n i o n t o be t h e most p e r s u a s i v e . He t r e a t e d 
c l a i m a n t a f t e r h i s 1987 i n j u r y , and b e f o r e h i s January 1991 i n j u r y , as w e l l as 
soon a f t e r t h e January 1991 i n j u r y . T h e r e f o r e , h i s o p i n i o n t h a t c l a i m a n t d i d 
n o t s u f f e r a back s p r a i n o r s t a i n i n January 1987 and t h a t t h e p a i n c l a i m a n t ex­
p e r i e n c e d was due t o l o n g t e r m d e g e n e r a t i v e changes a s s o c i a t e d w i t h c l a i m a n t ' s 
p r e e x i s t i n g d e g e n e r a t i v e d i s c d i s e a s e has more p e r s u a s i v e f o r c e . See Kienow's 
Food S t o r e s v. L v s t e r , 79 Or App 416 (1986). 
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A c c o r d i n g l y , we conclude t h a t c l a i m a n t has not met h i s burden t o pr o v e 
t h a t he s u f f e r e d a back s t r a i n o r s p r a i n i n j u r y January 1991 w h i c h was a mate­
r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r m e d i c a l s e r v i c e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 24, 1991 i s r e v e r s e d . The s e l f - i n s u r e d em­
p l o y e r ' s d e n i a l i s r e i n s t a t e d and uph e l d . The Referee's a t t o r n e y f e e award i s 
r e v e r s e d . 

1 Because we have adopted Dr. W a l l e r ' s o p i n i o n t h a t c l a i m a n t d i d n o t s u f f e r 
a work r e l a t e d back s t r a i n i n January 1991, i t n e c e s s a r i l y f o l l o w s t h a t t h e r e 
was no work i n j u r y w h i c h "combined" w i t h c l a i m a n t ' s p r e e x i s t i n g d i s e a s e t o cause 
d i s a b i l i t y , w i t h i n t h e meaning o f ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) . T h e r e f o r e , t h e major 
c o n t r i b u t i n g cause t e s t o f t h a t s t a t u t e d i d n o t a p p l y i n t h i s case. Nonethe­
l e s s , c l a i m a n t has f a i l e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s c l a i m under t h e 
m a t e r i a l c o n t r i b u t i n g cause t e s t which d i d a p p l y . 

March 24, 1992 C i t e as 44 Van N a t t a 502 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CHERIE L. MORAN, Claimant 
WCB Case No. 90-16097 

ORDER ON RECONSIDERATION 
M y r i c k , e t a l . , Claimant A t t o r n e y s 
Davis & Bost w i c k , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our 
Fe b r u a r y 14, 1992 Order on Review which a f f i r m e d t h e Referee's award o f a p e n a l ­
t y f o r an a l l e g e d l y unreasonable d e n i a l . On March 2, 1992, i n o r d e r t o f u l l y 
c o n s i d e r t h e m a t t e r , we abated our p r i o r o r d e r and g r a n t e d c l a i m a n t an o p p o r t u ­
n i t y t o respond. A f t e r r e c e i v i n g c l a i m a n t ' s response, and f u r t h e r c o n s i d e r i n g 
t h e m a t t e r , we make t h e f o l l o w i n g c o n c l u s i o n s . 

We adopt t h e Referee's c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e p e n a l t y 
i s s u e w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

A p e n a l t y may be assessed when a c a r r i e r "unreasonably d e l a y s o r unreason­
a b l y r e f u s e s t o pay compensation." ORS 656.262(10). The re a s o n a b l e n e s s o f a 
c a r r i e r ' s d e n i a l o f compensation must be gauged based upon t h e i n f o r m a t i o n 
a v a i l a b l e t o t h e c a r r i e r a t t h e t i m e o f i t s d e n i a l . Brown v. Argonaut I n s u r a n c e 
Company, 93 Or App 588 (1 9 8 8 ) . 

A t t h e t i m e t h e employer i s s u e d i t s d e n i a l , t h e o n l y m e d i c a l e v i d e n c e 
a v a i l a b l e i n d i c a t e d t h a t c l a i m a n t ' s r i g h t f o o t c o n d i t i o n was r e l a t e d t o her work 
a c t i v i t i e s . (Ex. 1-2). A c c o r d i n g l y , we conclude t h a t t h e employer's d e n i a l was 
un r e a s o n a b l e . T h e r e f o r e , we agree w i t h t h e Referee t h a t a p e n a l t y i s a p p r o p r i ­
a t e i n t h i s i n s t a n c e . 

Moreover, s i n c e t h e b a s i s f o r t h e p e n a l t y i s an un r e a s o n a b l e d e n i a l , we 
agree t h a t t h e p e n a l t y s h o u l d be based on t h e amounts o f compensation p a y a b l e as 
a r e s u l t o f t h e Referee's o r d e r . See Wacker S i l t r o n i c Corp. v. S a t c h e r , 91 Or 
App 654 ( 1 9 8 8 ) . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h o u r Fe b r u a r y 15, 1989 o r d e r . The p a r t i e s ' r i g h t s o f ap p e a l s h a l l r u n 
fr o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DALE 6. NODINE, Claimant 
WCB Case No. 91-00616 

ORDER ON REVIEW 
Welch, e t a l . , Claimant A t t o r n e y s 

D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Podnar's o r d e r w h i c h 
f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o an assessed a t t o r n e y f e e f o r h i s coun­
s e l ' s s e r v i c e s i n o b t a i n i n g a p r e - h e a r i n g r e s c i s s i o n o f t h e i n s u r e r ' s compens­
a b i l i t y d e n i a l . On r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa­
t i o n . 

I n November 1990, t h e i n s u r e r p r e p a r e d an 801 c l a i m form, a l l e g i n g t h a t 
c l a i m a n t s u f f e r e d an October 1990 low back s p r a i n . I n November 1990, c l a i m a n t ' s 
a t t o r n e y s e n t t h e i n s u r e r a l e t t e r o b j e c t i n g t o t h e h o u r l y wage p r o v i d e d f o r 
c l a i m a n t i n t h e 801 form. On January 9, 1991, t h e i n s u r e r d e n i e d c l a i m a n t ' s 
October 1990 i n j u r y c l a i m . On January 14, 1991, c l a i m a n t ' s a t t o r n e y f i l e d a 
h e a r i n g r e q u e s t c o n t e s t i n g t h e i n s u r e r ' s January 9, 1991 d e n i a l o f c l a i m a n t ' s 
low back s p r a i n i n j u r y c l a i m . On January 28, 1991, t h e i n s u r e r a c c e p t e d 
c l a i m a n t ' s "lumbar s t r a i n / L 4 - 5 d i s c . " The i n s u r e r a l s o n o t i f i e d c l a i m a n t t h a t 
i t was a u t h o r i z i n g Dr. B r e t t ' s s u r g e r y r e q u e s t . 

On March 12, 1991, t h e i n s u r e r responded t o c l a i m a n t ' s h e a r i n g r e q u e s t , 
c o n t e s t i n g t h a t c l a i m a n t had s u s t a i n e d a w o r k - r e l a t e d i n j u r y o r o c c u p a t i o n a l 
d i s e a s e . On March 18, 1991, t h e i n s u r e r amended i t s response, a d m i t t i n g t h a t 
t h e c l a i m was compensable. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e , r e l y i n g on Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , c o n c l u d e d 
t h a t no a t t o r n e y f e e was a v a i l a b l e f o r t h e i n s u r e r ' s r e s c i s s i o n o f i t s d e n i a l . 
However, s i n c e t h e Referee's o r d e r , t h e l e g i s l a t u r e has e f f e c t i v e l y o v e r r u l e d 
Jones by amending ORS 656.386(1) t o a l l o w an a t t o r n e y f e e i f an a t t o r n e y i s i n ­
s t r u m e n t a l i n o b t a i n i n g compensation, even i f a h e a r i n g i s n o t h e l d . See ORS 
656.386(1) (amended June 19, 1991). That amendment a p p l i e s r e t r o a c t i v e l y t o 
cases i n w h i c h t h e o r d e r was n o t f i n a l on or b e f o r e t h e e f f e c t i v e d a t e o f t h e 
a c t . SB 540, s e c t i o n 3. Such i s t h e case here. 

The i n s u r e r contends t h a t c l a i m a n t ' s a t t o r n e y was n o t i n s t r u m e n t a l i n 
o b t a i n i n g compensation f o r c l a i m a n t . We d i s a g r e e . 

The r e c o r d i n d i c a t e s t h a t t h e i n s u r e r i n i t i a l l y d e n i e d c l a i m a n t ' s October 
1990 i n j u r y c l a i m on January 9, 1991 (Ex. 1 4 ) , based on w i t n e s s s t a t e m e n t s p r o ­
v i d e d by t h e employer ( T r . 4 4 ) . Claimant's a t t o r n e y f i l e d a r e q u e s t f o r h e a r i n g 
on J a n u a r y 14, 1991. P r i o r t o t h i s r e q u e s t , c l a i m a n t ' s a t t o r n e y had a l s o n o t i ­
f i e d t h e i n s u r e r o f c l a i m a n t ' s o b j e c t i o n t o t h e h o u r l y wage l i s t e d i n t h e 801 
c l a i m f o r m . F o l l o w i n g i t s d e n i a l , t h e i n s u r e r t h e n conducted i t s own i n v e s t i g a ­
t i o n , b u t was unable t o v e r i f y t h e employer's w i t n e s s ' s t a t e m e n t s . As a r e s u l t 
o f i t s f o l l o w - u p i n v e s t i g a t i o n , t h e i n s u r e r d e c i d e d i t d i d n o t have a f i r m b a s i s 
f o r i t s d e n i a l . ( T r . 44-45). Consequently, t h e i n s u r e r t h e n r e s c i n d e d t h e 
d e n i a l and a c c e p t e d t h e c l a i m on January 28, 1991. (Ex. 14A) . 
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C o n s i d e r i n g c l a i m a n t ' s a t t o r n e y ' s November 1990 l e t t e r and January 14, 
1991 h e a r i n g r e q u e s t , and t h e i n s u r e r ' s January 28, 1991 a c ceptance, we co n c l u d e 
t h a t c l a i m a n t ' s c o u n s e l was i n s t r u m e n t a l i n o b t a i n i n g compensation f o r c l a i m a n t 
w i t h o u t a h e a r i n g . Under t h e s e c i r c u m s t a n c e s , we conclu d e t h a t c l a i m a n t i s en­
t i t l e d t o an assessed a t t o r n e y f e e under ORS 656.386(1). 

For purposes o f d e t e r m i n i n g a re a s o n a b l e assessed a t t o r n e y f e e , we con­
s i d e r t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4). I n r e a c h i n g t h i s c o n c l u s i o n , 
we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
t h e r e c o r d and c l a i m a n t ' s a t t o r n e y ' s statement o f s e r v i c e s ) , t h e m i n i m a l com­
p l e x i t y o f t h e i s s u e , and t h e r i s k t h a t c l a i m a n t ' s a t t o r n e y would go uncompen­
s a t e d . Under t h e s e c i r c u m s t a n c e s , we conclude t h a t a $500 assessed a t t o r n e y f e e 
i s r e a s o n a b l e . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 18, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o award an assessed 
a t t o r n e y f e e p u r s u a n t t o ORS 656.386(1) i s r e v e r s e d . For c l a i m a n t ' s c o u n s e l ' s 
p r e - h e a r i n g s e r v i c e s w h i c h were i n s t r u m e n t a l i n o b t a i n i n g compensation f o r 
c l a i m a n t w i t h o u t a h e a r i n g , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed 
a t t o r n e y f e e o f $500, p a y a b l e by t h e i n s u r e r . The remainder o f t h e Referee's 
o r d e r i s a f f i r m e d . 

March 24, 1992 C i t e as 44 Van N a t t a 504 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
BETTY J . RETHERFORD, Claimant 

WCB Case No. 90-02078 
ORDER ON REVIEW 

P h i l i p H. Garrow, Claimant A t t o r n e y 
K e v i n L. Mannix, PC, Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee F i n k ' s o r d e r w h i c h : 
(1) u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f h i s c l a i m f o r a low back c o n d i t i o n . a t 
L4-5; (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d f a i l u r e 
t o p r o p e r l y p r o c e s s a r e q u e s t f o r s u r g e r y a t L4-5; (3) d e c l i n e d t o f i n d t h a t 
c l a i m a n t was e n t i t l e d t o i n t e r i m compensation from October 26, 1989 t o p r e s e n t ; 
and (4) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d f a i l u r e t o 
pay i n t e r i m compensation. On r e v i e w , t h e i s s u e s are c o m p e n s a b i l i t y , i n t e r i m 
c o mpensation, p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa­
t i o n . 

C o m p e n s a b i l i t y 

C l a i m a n t contends t h a t she has e s t a b l i s h e d t h a t her L4-5 c o n d i t i o n i s a 
compensable component o f her accepted March 1984 c l a i m . We d i s a g r e e . 

Dr. Newby, who examined c l a i m a n t a t t h e t i m e o f her o r i g i n a l 1984 i n j u r y 
and a l s o p e r f o r m e d her p r e v i o u s s u r g e r i e s a t L5-S1, o p i n e d t h a t c l a i m a n t ' s p r e ­
s e n t need f o r s u r g e r y was u n r e l a t e d t o her March 1984 i n j u r y . (Ex. 5 6 ) . Fur­
t h e r , t h e o p i n i o n o f t h e O r t h o p a e d i c C o n s u l t a n t s was t h a t c l a i m a n t ' s degenera­
t i v e changes a t L2-3 and L4-5 were not r e l a t e d t o t h e March 1984 i n j u r y . 
(Ex. 4 5 - 6 ) . Inasmuch as we agree w i t h t h e Referee t h a t Dr. B e r k e l e y ' s o p i n i o n 
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i s n o t p e r s u a s i v e , we conc l u d e , based on t h e r e m a i n i n g m e d i c a l e v i d e n c e , t h a t 
t h e R e f e r e e c o r r e c t l y u p h e l d t h e i n s u r e r ' s January 23, 1991 d e n i a l . 
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I n t e r i m Compensation 

I n D o r i s A. Pace, 43 Van N a t t a 2526 (19 9 1 ) , we h e l d t h a t a c a r r i e r ' s o b l i ­
g a t i o n t o pay i n t e r i m compensation under ORS 65 6 . 2 7 3 ( 6 ) ( b ) was n o t t r i g g e r e d un­
t i l r e c e i p t o f m e d i c a l v e r i f i c a t i o n o f an i n a b i l i t y t o work. 

Here, c l a i m a n t contends t h a t t h e i n s u r e r r e c e i v e d n o t i c e o f h e r m e d i c a l l y 
v e r i f i e d i n a b i l i t y t o work when Dr. B e r k e l e y r e p o r t e d on March 2 1 , 1990 t h a t she 
was " t o t a l l y d i s a b l e d " when he examined her on October 26, 1989. (App. Br. a t 
9 ) . We d i s a g r e e . 

Dr. B e r k e l e y ' s t i m e l o s s a u t h o r i z a t i o n was r e t r o a c t i v e . T h e r e f o r e , t i m e 
l o s s c o u l d n o t be t r i g g e r e d u n t i l r e c e i p t o f such n o t i c e . ORS 656.273. Fur­
t h e r , a l t h o u g h Dr. B e r k e l e y r e p o r t e d t h a t c l a i m a n t was t o t a l l y d i s a b l e d i n Octo­
b e r 1989, t h e f a c t s demonstrate t h a t c l a i m a n t was, i n f a c t , w o r k i n g i n October 
1989. T h e r e f o r e , c l a i m a n t would n o t be e n t i t l e d t o i n t e r i m compensation o r tem­
p o r a r y d i s a b i l i t y b e n e f i t s . C u t r i q h t v. Weyerhaeuser, 299 Or 290, 296 ( 1 9 8 5 ) . 
Moreover, i t was u n c l e a r from Dr. B e r k e l e y ' s r e p o r t whether c l a i m a n t was d i s ­
a b l e d "due t o " t h e compensable L5-S1 c o n d i t i o n o r t h e noncompensable L2-3 and/or 
L4-5 c o n d i t i o n s . 

P e n a l t i e s and A t t o r n e y Fees 

I n o r d e r f o r u n reasonable r e s i s t a n c e t o compensation t o be f o u n d , c l a i m ­
a n t ' s c l a i m must have been compensable. Boehr v. M i d - W i l l a m e t t e V a l l e y Food, 
109 Or App 292 ( 1 9 9 1 ) . Inasmuch as we have concluded t h a t t h e Re f e r e e c o r r e c t l y 
f o u n d c l a i m a n t ' s c l a i m noncompensable, no p e n a l t i e s o r a t t o r n e y f e e s a r e 
w a r r a n t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 25, 1991 i s a f f i r m e d . 

March 25, 1992 C i t e as 44 Van N a t t a 505 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT A. CRAVENS, Claimant 

WCB Case No. 91-03764 
ORDER ON RECONSIDERATION 

Bl a c k , e t a l . . Claimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f our F e b r u a r y 25, 1992 
Order on Review whi c h a f f i r m e d t h e Referee's o r d e r t h a t d i r e c t e d SAIF t o pay 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award a t t h e r a t e o f $305 p e r degree. 
C i t i n g M i c h a e l E. M o r r i s o n , 44 Van N a t t a 372 (1 9 9 2 ) , SAIF argues t h a t c l a i m a n t 
was p r e c l u d e d f r o m c h a l l e n g i n g t h e $145 r a t e a t which c l a i m a n t ' s permanent d i s ­
a b i l i t y award was p a i d p u r s u a n t t o t h e May 24, 1990 N o t i c e o f C l o s u r e . We d i s ­
agree . 

We f i n d t h e f a c t s o f t h i s case d i s t i n g u i s h a b l e from t h o s e i n M o r r i s o n . I n 
M o r r i s o n t h e c l a i m a n t ' s i n j u r y c l a i m was c l o s e d by a D e t e r m i n a t i o n Order t h a t 
awarded a s p e c i f i e d d o l l a r amount o f compensation f o r 40 p e r c e n t s c h e d u l e d p e r ­
manent d i s a b i l i t y . The t o t a l award corresponded t o a r a t e o f $145 p e r degree o f 
d i s a b i l i t y . The c l a i m a n t r e q u e s t e d a h e a r i n g r e g a r d i n g t h a t award. By s t i p u l a ­
t i o n , t h e award was i n c r e a s e d by a s p e c i f i e d d o l l a r amount o f compensation f o r 
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an a d d i t i o n a l 10 p e r c e n t scheduled permanent d i s a b i l i t y . A g a i n , t h e a d d i t i o n a l 
award c o r r e s p o n d e d t o a r a t e o f $145 per degree o f d i s a b i l i t y . I n exchange f o r 
t h e i n c r e a s e d award, t h e c l a i m a n t ' s r e q u e s t f o r h e a r i n g was d i s m i s s e d w i t h p r e j ­
u d i c e as t o a l l i s s u e s r a i s e d o r r a i s a b l e , and t h e permanent d i s a b i l i t y awards 
became f i n a l by o p e r a t i o n o f law. A f t e r t h e s e l f - i n s u r e d employer p a i d t h e 
c l a i m a n t t h e awards, t h e c l a i m a n t r e q u e s t e d a h e a r i n g a s s e r t i n g t h a t t h e awards 
s h o u l d have been p a i d a t t h e r a t e o f $305 per degree. 

We h e l d i n M o r r i s o n t h a t , because t h e D e t e r m i n a t i o n Order was f i n a l and 
t h e c l a i m a n t had s t i p u l a t e d t o t h e payment o f t h e a d d i t i o n a l award a t t h e r a t e 
o f $145 p e r degree, t h e c l a i m a n t was p r e c l u d e d from a s s e r t i n g t h a t h i s award 
s h o u l d be p a i d a t a h i g h e r r a t e . 

I n t h i s case, c o n t r a r y t o SAIF's c o n t e n t i o n , t h e May 24, 1990 N o t i c e o f 
C l o s u r e has n o t become f i n a l by o p e r a t i o n o f law, nor has c l a i m a n t s t i p u l a t e d t o 
any amount o r r a t e o f scheduled permanent d i s a b i l i t y compensation. C l a i m a n t 
a p pealed t h e N o t i c e o f C l o s u r e , and j u d i c i a l r e v i e w o f t h a t n o t i c e i s c u r r e n t l y 
p e n d i n g b e f o r e t h e C o u r t o f Appeals. (WCB Case No. 90-15039; CA No. A72277). 
A c c o r d i n g l y , M o r r i s o n does not a p p l y here, and c l a i m a n t i s n o t p r e c l u d e d f r o m 
c h a l l e n g i n g t h e r a t e o f compensation awarded f o r h i s compensable i n j u r y . 

C l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
SAIF C o r p o r a t i o n ' s m o t i o n f o r r e c o n s i d e r a t i o n . ORS 656 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r ­
i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, 
we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s on r e c o n s i d e r a ­
t i o n o f t h e r a t e o f compensation i s s u e i s $200, t o be p a i d by t h e SAIF Corpora­
t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e de­
v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s response t o SAIF's m o t i o n ) , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

A c c o r d i n g l y , o ur February 25, 1992 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a ­
t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o ur F e b r u a r y 25, 1992 
o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T I S SO ORDERED. 

March 25, 1992 C i t e as 44 Van N a t t a 506 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
KATI A. HANKS, Claimant 
WCB Case No. 90-16204 
ORDER OF ABATEMENT 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

On F e b r u a r y 24, 1992, we a f f i r m e d a Referee's o r d e r t h a t d e c l i n e d t o award 
b e n e f i t s f o r t e m p o r a r y d i s a b i l i t y d u r i n g t h e p e r i o d t h a t c l a i m a n t was n o t p e r ­
f o r m i n g h er m o d i f i e d work d u t i e s due t o a l a b o r d i s p u t e l o c k o u t . I n r e a c h i n g 
our c o n c l u s i o n , we r e l i e d on Roseburq F o r e s t P r o d u c t s v. W i l s o n , 110 Or App 72, 
75 ( 1 9 9 1 ) , f o r t h e p r o p o s i t i o n t h a t , i n t h e absence o f l e g i s l a t i v e d i r e c t i o n t o 
t h e c o n t r a r y , b e n e f i t s a r e n o t a v a i l a b l e i f t h e l o s s o f wages r e s u l t s f r o m 
r easons o t h e r t h a n t h e compensable i n j u r y . 

On o u r own m o t i o n , we are r e c o n s i d e r i n g an i n j u r e d w o r k e r ' s e n t i t l e m e n t t o 
b e n e f i t s f o r t e m p o r a r y d i s a b i l i t y when m o d i f i e d work i s no l o n g e r a v a i l a b l e f o r 
r easons beyond t h e w o r k e r ' s c o n t r o l . I n o r d e r t o r e t a i n j u r i s d i c t i o n o v e r t h i s 
m a t t e r , we a b a t e and w i t h d r a w our p r i o r o r d e r . The p a r t i e s may p r o v i d e f u r t h e r 
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w r i t t e n comment on t h i s i s s u e w i t h i n 14 days o f t h i s o r d e r . T h e r e a f t e r , t h i s 
m a t t e r w i l l be t a k e n under advisement. 
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I T IS SO ORDERED. 

March 25, 1992 C i t e as 44 Van N a t t a 507 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
BURTON A. ROCHEFORT, Claimant 

WCB Case No. 88-14395 
ORDER ON REMAND 

B u r t , Swanson, e t a l . , Claimant A t t o r n e y s 
John M o t l e y ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Court o f Appeals. SAIF 
v. R o c h e f o r t , 110 Or App 38 (1991). The c o u r t r e v e r s e d our p r i o r o r d e r , B u r t o n 
A. R o c h e f o r t , 42 Van N a t t a 915, 1704 (1990), which found c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r a r i g h t f o o t c o n d i t i o n compensable because he had e s t a b l i s h e d 
t h a t h i s work a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f h i s i n c r e a s e d 
r i g h t f o o t symptoms. C i t i n g Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 494, 
r e v den 312 Or 150 (1 9 9 1 ) , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We r e p u b l i s h t h e " F i n d i n g s o f Fact and U l t i m a t e F a c t " c o n t a i n e d i n our 
J u l y 3 1 , 1990 Order on R e c o n s i d e r a t i o n w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
C l a i m a n t ' s work a c t i v i t i e s were n o t t h e major c o n t r i b u t i n g cause o f a wo r s e n i n g 
o f h i s u n d e r l y i n g r i g h t f o o t c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I n o ur p r i o r o r d e r , we found t h a t c l a i m a n t ' s work a c t i v i t i e s as a voca­
t i o n a l a s s i s t a n t prompted a w o r k - r e l a t e d symptomatic w o r s e n i n g o f h i s p r e e x i s t ­
i n g a r t h r i t i c r i g h t f o o t c o n d i t i o n . Inasmuch as c l a i m a n t had r e q u i r e d d i a g n o s ­
t i c m e d i c a l s e r v i c e s f o r h i s i n c r e a s e d symptoms, we h e l d t h a t c l a i m a n t ' s occupa­
t i o n a l d i s e a s e c l a i m was compensable. Consequently, we r e v e r s e d t h e Referee's 
o r d e r w h i c h had u p h e l d SAIF's d e n i a l . 

Subsequent t o our o r d e r , t h e c o u r t has h e l d t h a t t o e s t a b l i s h t h e compens­
a b i l i t y o f an o c c u p a t i o n a l d i s e a s e under former ORS 656.802, a c l a i m a n t must 
p r o v e t h a t h i s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s c o n d i ­
t i o n o r t h e w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . Aetna C a s u a l t y co. v. 
Aschbacher, supra. C i t i n g Aschbacher, t h e c o u r t has r e v e r s e d o u r p r i o r o r d e r 
and remanded f o r r e c o n s i d e r a t i o n . 

M a j o r cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r 
exposures w h i c h c o n t r i b u t e s more t o t h e onset o r wo r s e n i n g o f a c l a i m a n t ' s con­
d i t i o n t h a n a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures combined. See 
McGarrah v. SAIF, 296 Or 145, 146 (19 8 3 ) ; David K. Boyer, 43 Van N a t t a 561 
( 1 9 9 1 ) , a f f ' d mem Boyer v. Multnomah County School D i s t r i c t No. 1, 111 Or App 
666 ( 1 9 9 2 ) . C o n s i d e r i n g t h e e x i s t e n c e o f c l a i m a n t ' s p r e e x i s t i n g a r t h r i t i c con­
d i t i o n , we c o n c l u d e t h a t t h e c a u s a t i o n i s s u e i s a complex m e d i c a l q u e s t i o n r e ­
q u i r i n g e x p e r t m e d i c a l evidence t o r e s o l v e . U r i s v. Workers' Compensation 
Department, 247 Or 420, 426 (19 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or 
App 105, 109 r e v den J00 Or 546 (1986). 

Here, Dr. F i t c h e t t , c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , p r o v i d e s t h e o n l y 
m e d i c a l o p i n i o n c o n c e r n i n g c l a i m a n t ' s c u r r e n t c o n d i t i o n and i t s r e l a t i o n s h i p t o 
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h i s work a c t i v i t i e s . I n Dr. F i t c h e t t ' s o p i n i o n , c l a i m a n t s u f f e r s f r o m a "slow 
p r o g r e s s i v e a r t h r i t i s i n h i s f o o t t h a t has developed o v e r a number o f y e a r s 
w i t h o u t r e l a t i o n s h i p t o any s p e c i f i c i n d u s t r i a l exposure." Dr. F i t c h e t t acknow­
le d g e d t h a t c l a i m a n t ' s p r o l o n g e d w a l k i n g and s t a n d i n g on h a r d s u r f a c e s f o r t h e 
p a s t 5 y e a r s as a v o c a t i o n a l a s s i s t a n t had worsened o r a g g r a v a t e d c l a i m a n t ' s 
symptoms f r o m h i s a r t h r i t i c c o n d i t i o n . However, Dr. F i t c h e t t c o n c l u d e d t h a t 
t h e s e work a c t i v i t i e s " d i d n o t produce a major and s i g n i f i c a n t i n c r e a s e i n t h e 
d e g e n e r a t i v e p r o c e s s " and " d i d n o t r e f l e c t i n any way a c a u s a t i v e w o r s e n i n g o f 
[ c l a i m a n t ' s ] c o n d i t i o n . " 

Dr. F i t c h e t t ' s o p i n i o n s u p p o r t s a c o n c l u s i o n t h a t c l a i m a n t ' s work a c t i v i ­
t i e s c o n t r i b u t e d t o an i n c r e a s e i n t h e symptoms from h i s p r e e x i s t i n g a r t h r i t i c 
r i g h t f o o t c o n d i t i o n . N e v e r t h e l e s s , Dr. F i t c h e t t does n o t c o n s i d e r c l a i m a n t ' s 
work a c t i v i t i e s t o have produced a worsening o f c l a i m a n t ' s d e g e n e r a t i v e c o n d i ­
t i o n . Inasmuch as c l a i m a n t must prove t h a t h i s work a c t i v i t i e s were t h e major 
c o n t r i b u t i n g cause o f h i s r i g h t f o o t c o n d i t i o n o r i t s w o r s e n i n g , we agree w i t h 
t h e R e f e r e e ' s c o n c l u s i o n t h a t SAIF's d e n i a l must be u p h e l d . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d December 20, 
1988 i s a f f i r m e d . 

I T I S SO ORDERED. 

March 26, 1992 C i t e as 44 Van N a t t a 508 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
CARL A. COX, Claimant 
WCB Case No. 90-13458 

ORDER ON REVIEW 
Malagon, e t a l . , Claimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and K i n s l e y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r t h a t awarded c l a i m a n t 
b e n e f i t s f o r 5 p e r c e n t (7.5 degrees) scheduled permanent d i s a b i l i t y f o r t h e l o s s 
o f use and f u n c t i o n o f each f o r e a r m . A June 20, 1990 D e t e r m i n a t i o n Order had 
awarded no a d d i t i o n a l compensation f o r permanent d i s a b i l i t y beyond t h e November 
24, 1989 D e t e r m i n a t i o n Order award o f b e n e f i t s f o r 26 p e r c e n t (5.72 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r i n j u r y t o t h e r i g h t m i d d l e f i n g e r . On r e ­
v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND REASONING 

C l a i m a n t contends t h a t t h e Referee e r r e d i n f a i l i n g t o award a d d i t i o n a l 
b e n e f i t s f o r permanent p a r t i a l d i s a b i l i t y f o r l o s s o f g r i p s t r e n g t h and sens o r y 
l o s s under f o r m e r OAR 436-35-110. He r e l i e s on an August 23, 1990 c h a r t n o t e , 
i n w h i c h Dr. K u l l e r , t h e t r e a t i n g p h y s i c i a n and surgeon, measured c l a i m a n t ' s 
g r i p s t r e n g t h as 18 on t h e r i g h t , and 21 on t h e l e f t , w i t h an e x p e c t e d normal 
r ange o f 35-40. She a l s o n o t e d t h a t c l a i m a n t had sensory l o s s , b i l a t e r a l l y , i n 
t h e thumbs, i n d e x , m i d d l e and r i n g f i n g e r s . The i n s u r e r responds t h a t Dr. 
F u l l e r ' s c h a r t n o t e i s n o t p e r s u a s i v e and asks t h e Board t o r e l y on t h e o p i n i o n 
o f Dr. B u t t o n , a hand surgeon, who a l s o found d i m i n i s h e d g r i p s t r e n g t h and sen­
s o r y l o s s , b u t d i s c o u n t e d t h e f i n d i n g s due t o l a c k o f f u l l v o l u n t a r y e f f o r t and 
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symptom m a g n i f i c a t i o n . However, we f i n d t h i s d i s c o u n t i s i n c o n s i s t e n t w i t h a 
r e c o r d w h i c h suggests c l a i m a n t i s h i g h l y m o t i v a t e d t o work. 
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When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we g i v e g r e a t e r w e i g h t t o 
t h e c o n c l u s i o n s o f a c l a i m a n t ' s t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons 
n o t t o do so. Weiland v. SAIF, 64 Or App 810 (1 9 8 3 ) . I n t h i s case, Dr. K u l l e r 
had t r e a t e d c l a i m a n t t h r o u g h o u t h i s d i s a b i l i t y . She had a much b e t t e r o p p o r t u ­
n i t y t o e v a l u a t e c l a i m a n t ' s c o n d i t i o n t h a n d i d Dr. B u t t o n , who examined him on 
one o c c a s i o n . A c c o r d i n g l y , we accept t h e o p i n i o n o f Dr. K u l l e r , who does n o t 
doubt t h e v a l i d i t y o f c l a i m a n t ' s c o m p l a i n t s , and conclude t h a t c l a i m a n t has sus­
t a i n e d a permanent l o s s o f g r i p s t r e n g t h and sensory l o s s due t o h i s compensable 
i n j u r y . 

C l a i m a n t contends t h a t h i s g r i p s t r e n g t h and sensory l o s s s h o u l d be r a t e d 
under f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) , which p r o v i d e s r a t i n g s f o r such i m p a i r m e n t s 
due t o n e r v e damage. A f t e r our r e v i e w o f t h e r e c o r d , however, we a r e u n a b l e t o 
d e t e r m i n e whether c l a i m a n t ' s compensable impairments a r e , i n f a c t , due t o nerve 
damage; t h e l o s s may be due t o a t r o p h y from d i s u s e . A c c o r d i n g l y , we r a t e h i s 
l o s s o f g r i p s t r e n g t h under t h e more g e n e r a l p r o v i s i o n o f f o r m e r OAR 436-35-
1 1 0 ( 3 ) ( d ) . For t h e same reason, we r a t e h i s sensory l o s s under f o r m e r OAR 436-
35-110(1) . 

Dr. K u l l e r r e p o r t e d t h a t c l a i m a n t ' s expected g r i p s t r e n g t h s h o u l d be 
"around 35-40." (Ex. 54B). We average those f i g u r e s f o r a mean o f 37.5. Based 
on Dr. K u l l e r ' s g r i p s t r e n g t h f i n d i n g s o f 18 on t h e r i g h t and 21 on t h e l e f t , 
c l a i m a n t r e t a i n s 48 p e r c e n t and 56 p e r c e n t o f g r i p s t r e n g t h , r e s p e c t i v e l y . He 
i s e n t i t l e d t o b e n e f i t s f o r 24 p e r c e n t scheduled permanent d i s a b i l i t y f o r h i s 
r i g h t f o r e a r m and 23 p e r c e n t scheduled permanent d i s a b i l i t y f o r h i s l e f t f o r e ­
arm. Former OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( d ) . 

Dr. K u l l e r a l s o r e p o r t e d t h a t c l a i m a n t had sensory l o s s b i l a t e r a l l y i n t h e 
thumbs, i n d e x , m i d d l e and r i n g f i n g e r s . Her r e p o r t , however, does n o t p r o v i d e 
any means f o r d e t e r m i n i n g whether c l a i m a n t ' s sensory l o s s has r e s u l t e d i n a 
r a t e a b l e i m p a i r m e n t . Former OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( b ) . Absent s p e c i f i c measure­
ments, we d e c l i n e t o a s s i g n a v a l u e t o c l a i m a n t ' s impairment f o r t h i s f a c t o r . 

These r a t i n g s f o r l o s s o f g r i p s t r e n g t h a re combined w i t h t h e 5 p e r c e n t 
r a t i n g f o r a c h r o n i c c o n d i t i o n l i m i t i n g t h e use o f each f o r e a r m , f o r t o t a l 
awards o f 28 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e r i g h t f o r e a r m and 27 
p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r t h e l e f t f o r e a r m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 13, 1991 i s m o d i f i e d . I n l i e u o f t h e Ref­
e r e e ' s i n c r e a s e d award o f scheduled permanent d i s a b i l i t y , c l a i m a n t i s awarded 
b e n e f i t s f o r 28 p e r c e n t (42 degrees) scheduled permanent p a r t i a l d i s a b i l i t y f o r 
t h e r i g h t f o r e a r m and 27 p e r c e n t (40.5 degrees) f o r scheduled permanent p a r t i a l 
d i s a b i l i t y f o r t h e l e f t f o r e a r m . The award i s i n a d d i t i o n t o t h e p r i o r award o f 
b e n e f i t s f o r 26 p e r c e n t (5.72 degrees) scheduled permanent d i s a b i l i t y f o r i n j u r y 
t o t h e r i g h t m i d d l e f i n g e r . C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e approv­
ed f e e o f 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , pay­
a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . However, t h e t o t a l amount o f a t t o r n e y 
f e e s awarded by t h e Referee and Board o r d e r s s h a l l n o t exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
TOM D. HUSTED, Claimant 
WCB Case No. 91-00950 

ORDER ON REVIEW 
Q u i n t i n B. E s t e l l , C laimant A t t o r n e y 

J a n e l l e I r v i n g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Westerband and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Spangler's o r d e r t h a t : (1) d e c l i n e d 
t o award a d d i t i o n a l t e m p o r a r y d i s a b i l i t y ; and (2) d e c l i n e d t o assess a p e n a l t y 
and r e l a t e d a t t o r n e y f e e f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d l y u n r e a s o n a b l e c l a i m 
p r o c e s s i n g . On r e v i e w , t h e i s s u e s are temporary d i s a b i l i t y and p e n a l t i e s and 
a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa­
t i o n . 

C l a i m a n t was compensably i n j u r e d when h i s hand was p a r t i a l l y amputated on 
J u l y 5, 1990. He was r e l e a s e d t o r e t u r n t o m o d i f i e d work by Dr. N e s b i t , h i s 
t r e a t i n g s urgeon, on September 4, 1990. 

When c l a i m a n t r e t u r n e d t o work, he was t o be employed as a v o c a t i o n a l 
t r a i n e r s u p e r v i s i n g m e n t a l l y r e t a r d e d c l i e n t s on an assembly l i n e . He was n o t 
t o use h i s r i g h t hand. 

The week o f November 9, 1990, c l a i m a n t s t a r t e d t o have a "breakdown." He 
d i d n o t r e t u r n t o work a f t e r November 12, 1990 because h i s r i g h t hand was 
s w e l l i n g and he was h a v i n g e m o t i o n a l problems r e l a t e d t o t h e m u t i l a t i o n o f h i s 
hand. 

A f t e r November 12, 1990 c l a i m a n t d i d n o t c a l l t h e employer d a i l y t o r e p o r t 
h i s absences as r e q u i r e d by t h e employer's p e r s o n n e l p o l i c y . However, c l a i m a n t , 
h i s spouse and h i s mother r e p o r t e d h i s absence t h r e e t i m e s between November 12 
and November 26, 1990. A d d i t i o n a l l y , c l a i m a n t c a l l e d one o t h e r t i m e a f t e r 
November 26, 1990 t o r e p o r t t h a t he was g o i n g t o t h e d o c t o r and would n o t be r e ­
p o r t i n g t o work. 

On November 26, 1990, Dr. N e s b i t a u t h o r i z e d a d d i t i o n a l t i m e l o s s u n t i l 
December 3, 1990 t o a l l o w c l a i m a n t t o be f i t t e d w i t h a p r o t e c t i v e work g l o v e f o r 
h i s r i g h t hand. A l s o on t h a t d a t e , t h e employer sent c l a i m a n t a w a r n i n g l e t t e r 
s t a t i n g t h a t , e f f e c t i v e December 3, 1990, c l a i m a n t would be t e r m i n a t e d i f he 
f a i l e d t o r e p o r t h i s absences d a i l y . Claimant was f i t t e d f o r h i s p r o t e c t i v e 
work g l o v e on o r about November 30, 1990. 

I n December 1990, c l a i m a n t had t h o u g h t s o f s u i c i d e and a p o s s i b l e s u i c i d e 
a t t e m p t . On December 7, 1990, t h e employer concluded t h a t c l a i m a n t had aban­
doned h i s j o b and t e r m i n a t e d c l a i m a n t due t o h i s u n e x p l a i n e d absences. There­
a f t e r , c l a i m a n t ' s t o t a l t e m porary d i s a b i l i t y was stopped. 

Dr. Mead, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , e v a l u a t e d c l a i m a n t on January 
3, 1991 and di a g n o s e d a d j u s t m e n t d i s o r d e r ( d e p r e s s i v e ) r e s u l t i n g f r o m c l a i m a n t ' s 
compensable i n j u r y . Mead concluded t h a t c l a i m a n t ' s i n a b i l i t y t o work was caused 
by d e p r e s s i o n r e s u l t i n g from t h e trauma o f h i s i n j u r y and h i s a s s o c i a t i o n o f 
t h a t t r auma w i t h t h e w o r k p l a c e . On February 19, 1991, SAIF a u t h o r i z e d l i m i t e d 
p s y c h i a t r i c t r e a t m e n t f o r c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n . 
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I n M a r c h 1 9 9 1 , c l a i m a n t u n d e r w e n t f u r t h e r r e c o n s t r u c t i v e s u r g e r y . S A I F 
a u t h o r i z e d t h e s u r g e r y a n d recommenced c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

CONCLUSIONS OF LAW AND OPINION 
T e m p o r a r y D i s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t l e f t h i s m o d i f i e d w o r k f o r r e a s o n s o t h e r 
t h a n h i s c o m p e n s a b l e i n j u r y . C o n s e q u e n t l y , t h e R e f e r e e h e l d t h a t c l a i m a n t was 
n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y (TTD) a f t e r he l e f t w o r k i n November 
1990 a n d b e f o r e h i s M a r c h 1 9 9 1 s u r g e r y . On r e v i e w , c l a i m a n t a r g u e s t h a t he i s 
e n t i t l e d t o TTD d u r i n g t h e a f o r e m e n t i o n e d p e r i o d b e c a u s e he was u n a b l e t o w o r k 
as a r e s u l t o f h i s c o m p e n s a b l e i n j u r y a n d i t s r e s i d u a l s . We a g r e e . 

W h e t h e r a c l a i m a n t i s e n t i t l e d t o TTD b e n e f i t s d e p e n d s o n w h e t h e r a p r e ­
p o n d e r a n c e o f t h e e v i d e n c e i n d i c a t e s t h a t he was d i s a b l e d d u r i n g t h e t i m e d ue t o 
a c o m p e n s a b l e i n j u r y . B o t e f u r v . C i t y o f C r e s w e l l , 84 Or App 627 ( 1 9 8 7 ) ; K a t h v 
K. Mason, 43 Van N a t t a 1342 ( 1 9 9 1 ) . A c a r r i e r s h a l l c e a s e p a y i n g TTD compensa­
t i o n a n d s t a r t p a y i n g t e m p o r a r y p a r t i a l d i s a b i l i t y (TPD) f r o m t h e d a t e an i n ­
j u r e d w o r k e r b e g i n s a n y k i n d o f wage e a r n i n g e m p l o y m e n t p r i o r t o c l a i m c l o s u r e . 
F o r m e r OAR 4 3 6 - 6 0 - 0 3 0 ( 3 ) . 

T e m p o r a r y d i s a b i l i t y p a y m e n t s a r e n o t due i f p o s t - i n j u r y wages e q u a l o r 
a r e g r e a t e r t h a n t h e a t - i n j u r y wages. F o r m e r OAR 4 3 6 - 6 0 - 0 3 0 ( 2 ) . TPD compensa­
t i o n s h a l l c o n t i n u e u n t i l t h e a t t e n d i n g p h y s i c i a n v e r i f i e s t h a t t h e w o r k e r c a n ­
n o t c o n t i n u e w o r k i n g a n d i s a g a i n t e m p o r a r i l y t o t a l l y d i s a b l e d . F o r m e r OAR 4 3 6 -
6 0 - 0 3 0 ( 4 ) ( a ) . I f a w o r k e r i s d i s c h a r g e d f o r r e a s o n s u n r e l a t e d t o t h e compens­
a b l e i n j u r y w h i l e s t i l l t e m p o r a r i l y d i s a b l e d , t h e w o r k e r d o e s n o t become e n t i ­
t l e d t o t h e r e s u m p t i o n o f TTD. Sa f e w a y S t o r e s v . O w s l e y , 9 1 Or App 475 ( 1 9 8 8 ) . 

I n t h i s c a s e , c l a i m a n t c r e d i b l y t e s t i f i e d t h a t he d i d n o t r e t u r n t o w o r k 
a f t e r November 9, 1990 b e c a u s e he was h a v i n g a " b r e a k d o w n . " ( T r . 9 8 - 9 8 ) . D r . 
Mead, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , s u p p o r t s c l a i m a n t ' s c o n t e n t i o n t h a t he 
was u n a b l e t o w o r k b e c a u s e o f d e p r e s s i o n , t h e m a j o r c a u s e o f w h i c h was h i s i n ­
j u r y w h i c h he a s s o c i a t e d w i t h t h e w o r k p l a c e . ( E x s . 2 0 , 20A a n d 2 8 ) . M o r e o v e r , 
D r . N e s b i t , c l a i m a n t ' s t r e a t i n g s u r g e o n a l s o t o o k c l a i m a n t o f f w o r k i n o r d e r f o r 
h i m t o be f i t t e d w i t h a p r o t e c t i v e w o r k g l o v e . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we a r e p e r s u a d e d t h a t c l a i m a n t was u n a b l e 
t o w o r k d u r i n g t h e p e r i o d i n q u e s t i o n as a r e s u l t o f h i s c o m p e n s a b l e i n j u r y a n d 
i t s s e q u e l a . T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o TTD b e n e f i t s f o r t h a t p e r i o d . 

U n r e a s o n a b l e C l a i m s P r o c e s s i n g 

The R e f e r e e a l s o c o n c l u d e d t h a t c l a i m a n t was n o t e n t i t l e d t o a p e n a l t y o r 
r e l a t e d a t t o r n e y f e e f o r S A I F ' s a l l e g e d l y u n r e a s o n a b l e r e f u s a l t o p a y b e n e f i t s 
d u r i n g t h a t t i m e p e r i o d . We a g r e e . 

P e n a l i t i e s a n d a t t o r n e y f e e s may be a s s e s s e d when an i n s u r e r " u n r e a s o n a b l y 
d e l a y s o r r e f u s e s t o p a y c o m p e n s a t i o n . " ORS 6 5 6 . 2 6 2 ( 1 0 ) . An i n s u r e r d o e s n o t 
a c t u n r e a s o n a b l y i f i t h a s a l e g i t i m a t e d o u b t as t o i t s l i a b i l i t y . B r o w n v . 
A r g o n a u t Co., 93 Or App 588 ( 1 9 8 8 ) . 

I n l i g h t o f c l a i m a n t ' s a d m i t t e d f a i l u r e t o p r o v i d e t h e e m p l o y e r w i t h d a i l y 
n o t i c e s o f h i s a b s e n c e and c o n s i d e r i n g h i s f a i l u r e t o r e s p o n d t o t h e e m p l o y e r ' s 
" w a r n i n g " l e t t e r , we r?o n o t f i n d i t u n r e a s o n a b l e f o r S A I F t o c o n c l u d e t h a t 
c l a i m a n t h a d l e f t h i s j o b f o r r e a s o n s u n r e l a t e d t o t h e i n j u r y . U n d e r t h e s e c i r ­
c u m s t a n c e s , we c o n c l u d e t h a t SAIF had a l e g i t i m a t e d o u b t i n r e g a r d t o i t s c o n ­
t i n u i n g l i a b i l i t y f o r TTD b e n e f i t s . A c c o r d i n g l y , p e n a l t i e s a n d r e l a t e d a t t o r n e y 
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f e e s a r e n o t w a r r a n t e d f o r S A I F ' s t e r m i n a t i o n o f c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 13, 1 9 9 1 i s r e v e r s e d i n p a r t a n d a f f i r m e d i n 
p a r t . T h a t p o r t i o n w h i c h d e c l i n e d t o a w a r d a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l ­
i t y b e n e f i t s i s r e v e r s e d . C l a i m a n t i s a w a r d e d t e m p o r a r y t o t a l d i s a b i l i t y com­
p e n s a t i o n f r o m November 12, 1990 t h r o u g h t h e d a t e t h a t S A I F r e s u m e d p a y i n g 
c l a i m a n t b e n e f i t s i n M a r c h 1 9 9 1 . SAIF i s a u t h o r i z e d t o o f f s e t a g a i n s t t h i s 
a w a r d a n y t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n a l r e a d y p a i d d u r i n g t h a t p e r i o d o f 
t i m e . C l a i m a n t ' s c o u n s e l i s a w a r d e d an a p p r o v e d f e e o f 25 p e r c e n t o f t h e i n ­
c r e a s e d b e n e f i t s p a y a b l e t o c l a i m a n t b y t h i s o r d e r , n o t t o e x c e e d $ 3 , 8 0 0 . The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
SHARON Y. RODAKOWSKI, C l a i m a n t 

Own M o t i o n No. 90-0554M 
OWN MOTION ORDER REVIEWING CARRIER CLOSURE 

M a l a g o n , e t a l . , C l a i m a n t A t t o r n e y s 
S a i f L e g a l D e p a r t m e n t , D e f e n s e A t t o r n e y 

C l a i m a n t r e q u e s t s r e v i e w o f t h e SAIF C o r p o r a t i o n ' s December 1 3 , 1 9 9 1 
N o t i c e o f C l o s u r e w h i c h c l o s e d h e r c l a i m w i t h an a w a r d o f t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n f r o m F e b r u a r y 1 1 , 1 9 9 1 t h r o u g h December 15, 1 9 9 1 . S A I F d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f December 2, 1 9 9 1 . C l a i m a n t c o n t e n d s t h a t 
s h e i s n o t m e d i c a l l y s t a t i o n a r y and i s e n t i t l e d t o a d d i t i o n a l b e n e f i t s . 

An i n j u r e d w o r k e r i s m e d i c a l l y s t a t i o n a r y when no f u r t h e r m a t e r i a l i m ­
p r o v e m e n t w o u l d r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e p a s s a g e o f 
t i m e . ORS 6 5 6 . 0 0 5 ( 1 7 ) . C l a i m a n t i n i t i a l l y i n j u r e d h e r k n e e i n a f a l l . I n 
19 8 7 , s h e u n d e r w e n t a r t h r o s c o p i c d e b r i d e m e n t o f an o s t e o c h o n d r a l l e s i o n t h a t l e d 
t o a c c e l e r a t e d d e g e n e r a t i v e c h a n g e s i n t h e k n e e . ( L e t t e r o f December 1 1 , 1 9 9 0 , 
D r . M a c h a ) . D r . S i n g e r , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , s t a t e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y i n r e g a r d t o h e r l e f t k n e e o n December 2, 1 9 9 1 . He r e c o m ­
mended t h a t s h e w e a r a p a t e l l a r s l e e v e t o p r o v i d e s t a b i l i t y f o r h e r k n e e a n d 
h y d r o t h e r a p y t o m a i n t a i n f l e x i b i l i t y . He n o t e d t h a t c l a i m a n t m i g h t r e q u i r e n o n -
c o n s e r v a t i v e t r e a t m e n t i n t h e f u t u r e i f h e r k n e e w e r e t o w o r s e n . ( C h a r t n o t e o f 
December 2, 1 9 9 1 ) . We c o n c l u d e t h a t , as o f December 2, 1 9 9 1 , no f u r t h e r m a t e ­
r i a l i m p r o v e m e n t was r e a s o n a b l y e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e p a s s a g e 
o f t i m e . 

C l a i m a n t n e v e r t h e l e s s c o n t e n d s t h a t D r . J o n e s , a c o n s u l t i n g s u r g e o n , h a s 
d e t e r m i n e d t h a t a t o t a l k n e e r e p l a c e m e n t s h o u l d be p e r f o r m e d o n c l a i m a n t ' s l e f t 
k n e e a s s o o n as p o s s i b l e . I n a d d i t i o n , she c o n t e n d s t h a t s h e i s n o t m e d i c a l l y 
s t a t i o n a r y f r o m an A u g u s t 1 9 9 1 r i g h t w r i s t i n j u r y w h i c h o c c u r r e d as a c o n s e ­
q u e n c e o f h e r c o m p e n s a b l e l e f t k n e e i n j u r y . 

We h a v e no m e d i c a l e v i d e n c e i n t h e f i l e t o s u p p o r t c l a i m a n t ' s c o n t e n t i o n 
t h a t a u t h o r i z a t i o n f o r a t o t a l k n e e r e p l a c e m e n t s u r g e r y h a s b e e n r e q u e s t e d b y 
t h e c o n s u l t i n g p h y s i c i a n . F u r t h e r m o r e , we h a v e no m e d i c a l e v i d e n c e t h a t c l a i m ­
a n t ' s r i g h t w r i s t i n j u r y r e s u l t e d f r o m c l a i m a n t ' s o r i g i n a l l e f t k n e e i n j u r y o r 
t h a t S A I F a c c e p t e d t h e r i g h t w r i s t i n j u r y as a c o m p e n s a b l e s e q u e l a o f c l a i m a n t ' s 
1982 i n j u r y . 
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C l a i m a n t ' s t r e a t i n g p h y s i c i a n d e t e r m i n e d t h a t c l a i m a n t was m e d i c a l l y s t a ­
t i o n a r y as o f December 2, 1 9 9 1 . C l a i m a n t has p r o v i d e d no m e d i c a l e v i d e n c e t o 
t h e c o n t r a r y . C l a i m a n t h a s t h e b u r d e n o f p r o o f o n t h i s i s s u e . T h e r e f o r e , we 
f i n d t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y on December 2, 1 9 9 1 a n d c o n c l u d e 
t h a t S A I F ' s c l o s u r e was p r o p e r . 

A c c o r d i n g l y , S A I F ' s December 13, 1 9 9 1 N o t i c e o f C l o s u r e i s a f f i r m e d i n i t s 
e n t i r e t y . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
JOEL O. SANDOVAL, C l a i m a n t 

WCB Case No. 9 1 - 0 1 0 8 1 
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M i c h a e l B. Dye, C l a i m a n t A t t o r n e y 
D a r y l N e l s o n , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members Gunn and W e s t e r b a n d . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e B a k e r ' s o r d e r w h i c h : ( 1 ) f o u n d 
t h a t t h e i n s u r e r i m p r o p e r l y t e r m i n a t e d p a y m e n t o f t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e n s a t i o n ; ( 2 ) a s s e s s e d a p e n a l t y a g a i n s t t h e i n s u r e r f o r u n r e a s o n a b l e d e l a y 
o r r e f u s a l t o p a y c o m p e n s a t i o n p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 1 0 ) ; a n d ( 3 ) a w a r d e d 
c l a i m a n t a n a t t o r n e y f e e u n d e r ORS 656.382 f o r u n r e a s o n a b l e r e s i s t a n c e t o t h e 
p a y m e n t o f c o m p e n s a t i o n . I n i t s b r i e f , t h e i n s u r e r r e q u e s t s t h a t we a d m i t a d d i ­
t i o n a l d o c u m e n t s i n t o t h e r e c o r d w h i c h w e r e n o t a d m i t t e d a t h e a r i n g . On r e v i e w , 
t h e i s s u e s a r e r e m a n d , e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y a n d p e n a l t i e s 
a n d a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t a n d s u p p l e m e n t t h o s e f i n d i n g s as 
f o l l o w s . 

S u b s e q u e n t t o h i s c o m p e n s a b l e i n j u r y , c l a i m a n t moved t o L o s A n g e l e s , 
C a l i f o r n i a . On O c t o b e r 2 0 , 1990, t h e i n s u r e r w r o t e t h e f o l l o w i n g l e t t e r t o D r . 
Song, c l a i m a n t ' s C a l i f o r n i a t r e a t i n g p h y s i c i a n : "We h a v e b e e n a d v i s e d t h a t y o u 
a r e t r e a t i n g [ c l a i m a n t ] i n r e g a r d t o h i s 10-19-89 i n j u r y . P l e a s e a d v i s e u s i f 
he h a s b e e n r e l e a s e d f o r r e g u l a r w o r k y e t . I f s o , when. We a r e c u r r e n t l y p a y ­
i n g t i m e l o s s a n d n e e d a r e p o r t o n h i s s t a t u s . When c a n we e x p e c t h i m t o become 
m e d i c a l l y s t a t i o n a r y W i l l he h a v e any p e r m a n e n t i m p a i r m e n t ? P l e a s e a d v i s e u s . " 
( E x . 2 2 ) . 

On November 5, 1 9 9 0 , D r . Song r e s p o n d e d as f o l l o w s : 

" [ C l a i m a n t ] was l a s t s e e n o n 10-23-90 A t t h i s t i m e t h e d o c ­
t o r s p h y s i c a l e x a m i n a t i o n s e e s m i n i m a l t e n d e r n e s s o n l u m b a r s a c r a l 
a r e a , n e g a t i v e t e n s i o n s i g n s , M/S i n t a c t , DTR a r e w i t h i n n o r m a l l i m ­
i t s . P a t i e n t i s recommended [ s i c ] t o o b t a i n a s e c o n d o p i n i o n f o r 
f u r t h e r management s i n c e he s u f f e r s l u m b a r b a c k p a i n f o r o v e r o n e 
y e a r . P a t i e n t b a s b e e n r e l e a s e d t o go b a c k t o w o r k o n 6-26-90 a n d 
r e t u r n e d t o u s o n 7-11-90 f o r a c h e c k u p a n d t h e n o n 7-31-90 when he 
c o u l d n ' t r e t u r n t o w o r k b e c a u s e o f t o [ s i c ] much p a i n so he was p u t 
on d i s a b i l i t y a g a i n b y D r . Song. [ C l a i m a n t ] r e t u r n e d o n 8-14-90 f o r 
a c h e c k u p t h e n r e l e a s e d a g a i n on 8-27-90. On 10-23-90 he r e t u r n e d 
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s t a t i n g he c o u l d n ' t w o r k so d o c t o r H a e f f M.D. ( g e n e r a l p r a c t i t i o n e r ) 
r e f e r r e d h i m b a c k t o D r . Song ( o r t h o p e d i c ) a n d a t t h a t t i m e i s w h a t 
I m e n t i o n e d i n t h e a b o v e b e g i n n i n g p a r a g r a p h . A t t h i s t i m e D r . Song 
w o u l d l i k e i f y o u w o u l d s e t up f c l a i m a n t 1 w i t h o n e o f y o u r m e d i c a l 
d o c t o r s t o be e v a l u a t e d f s i c l f o r t h i s c o n d i t i o n . " ( E x . 2 3 ) . 
( E m p h a s i s a d d e d ) . 

P u r s u a n t t o D r . Song's r e q u e s t , t h e i n s u r e r s e n t c l a i m a n t t o D r . 
V a n d e r n o o t f o r a n i n d e p e n d e n t m e d i c a l exam ( I M E ) . I n h i s r e p o r t d a t e d December 
13, 1 9 9 0 , D r . V a n d e r n o o t o p i n e d t h a t c l a i m a n t was " c a p a b l e o f r e t u r n i n g t o h i s 
u s u a l a n d c u s t o m a r y o c c u p a t i o n a l a c t i v i t i e s w i t h no w o r k r e s t r i c t i o n s i n d i c a t e d 
a n d was c a p a b l e o f d o i n g so b y 11 / 1 5 / 8 9 . " ( E x . 2 4 - 1 3 ) . 

The i n s u r e r t e r m i n a t e d c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y a s o f Decem­
b e r 1 8 , 1 9 9 0 . On J a n u a r y 7, 1 9 9 1 and M a r c h 1 , 1 9 9 1 , t h e i n s u r e r w r o t e t o D r . 
Song a s k i n g h i m w h e t h e r he c o n c u r r e d w i t h D r . V a n d e r n o o t ' s r e p o r t . By t h e d a t e 
o f t h e A p r i l 1 7 , 1 9 9 1 h e a r i n g i n t h i s m a t t e r , D r . Song h a d n o t r e s p o n d e d t o t h e 
i n s u r e r ' s q u e r i e s . C l a i m a n t h a d l e f t C a l i f o r n i a a n d moved b a c k t o O r e g o n a t t h e 
t i m e o f t h e h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 
Remand 

We may r e m a n d a c a s e t o t h e R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g i f we 
d e t e r m i n e t h a t t h e c a s e h a s b e e n i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i ­
c i e n t l y d e v e l o p e d . ORS 6 5 6 . 2 9 5 ( 5 ) . Remand i s a p p r o p r i a t e u p o n a s h o w i n g o f 
g o o d c a u s e o r o t h e r c o m p e l l i n g b a s i s . K i e n o w ' s Food S t o r e s v . L v s t e r , 79 Or App 
416 ( 1 9 8 6 ) . I n a d d i t i o n , t o m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i ­
d e n c e , i t m u s t b e c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h 
d u e d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . Compton v . W e y e r h a e u s e r Co., 3 0 1 Or 
App 6 4 1 ( 1 9 8 6 ) ; B e r n a r d L. O s b o r n , 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 
Or App 152 ( 1 9 8 6 ) . We c o n s i d e r t h e i n s u r e r ' s r e q u e s t t h a t we a d m i t a d d i t i o n a l 
d o c u m e n t s i n t o t h e r e c o r d as a m o t i o n f o r remand. I n t h i s r e g a r d , we c o n s i d e r 
t h e p r o f f e r e d e v i d e n c e o n r e v i e w o n l y f o r p u r p o s e s o f a d d r e s s i n g t h e i n s u r e r ' s 
r e m a n d m o t i o n . 

The t w o d o c u m e n t s a t i s s u e a r e a c o m m u n i c a t i o n f r o m D r . Song c o n c u r r i n g 
w i t h D r . V a n d e r n o o t ' s r e p o r t a nd a D e t e r m i n a t i o n O r d e r . The D e t e r m i n a t i o n O r d e r 
h a s no r e l e v a n c e t o t h e l e g a l q u e s t i o n o f w h e t h e r t h e i n s u r e r was e n t i t l e d t o 
t e r m i n a t e t e m p o r a r y t o t a l d i s a b i l i t y p a y m e n t s . A l t h o u g h D r . Song's l e t t e r i s 
r e l e v a n t t o t h e q u e s t i o n o f e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y , t h e r e h a s 
b e e n no s h o w i n g t h a t t h i s l e t t e r was n o t o b t a i n a b l e w i t h d ue d i l i g e n c e a t t h e 
t i m e o f t h e h e a r i n g . A c c o r d i n g l y , t h e m o t i o n t o remand i s d e n i e d . 

E n t i t l e m e n t t o T e m p o r a r y T o t a l D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t t h e i n s u r e r h a d i m p r o p e r l y t e r m i n a t e d t e m p o r a r y 
t o t a l d i s a b i l i t y c o m p e n s a t i o n b e c a u s e i t f a i l e d t o c o m p l y w i t h t h e r e q u i r e m e n t s 
o f ORS 6 5 6 . 2 6 8 ( 3 ) . On r e v i e w , t h e i n s u r e r a r g u e s t h a t i t p r o p e r l y t e r m i n a t e d 
t e m p o r a r y t o t a l d i s a b i l i t y b e c a u s e , p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) , t e m p o r a r y 
t o t a l d i s a b i l i t y c o m p e n s a t i o n was n o t owed f o r t h e p e r i o d o f t i m e i n q u e s t i o n . 
We a g r e e . 

ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) p r o v i d e s : 

" T e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n i s n o t due a n d p a y a b l e f o r 
a n y p e r i o d o f t i m e f o r w h i c h t h e i n s u r e r o r s e l f - i n s u r e d e m p l o y e r 
h a s r e q u e s t e d f r o m t h e w o r k e r ' s a t t e n d i n g p h y s i c i a n v e r i f i c a t i o n o f 
t h e w o r k e r ' s i n a b i l i t y t o w o r k r e s u l t i n g f r o m t h e c l a i m e d i n j u r y o r 
d i s e a s e a n d t h e p h y s i c i a n c a n n o t v e r i f y t h e w o r k e r ' s i n a b i l i t y t o 
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w o r k , u n l e s s t h e w o r k e r has b e e n u n a b l e t o r e c e i v e t r e a t m e n t f o r 
r e a s o n s b e y o n d t h e w o r k e r ' s c o n t r o l . " Or Laws 1990 ( S p e c i a l S e s ­
s i o n ) , c h . 2, 15. 

B e c a u s e t h e l e g i s l a t i v e i n t e n t i s e v i d e n t f r o m t h e e x p r e s s l a n g u a g e o f t h e 
s t a t u t e , we n e e d l o o k no f u r t h e r . W h i p p l e v . Howser, 2 9 1 Or 475 ( 1 9 8 1 ) . 1 

T e m p o r a r y t o t a l d i s a b i l i t y i s n o t due a n d p a y a b l e u n d e r ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) 
i f t w o r e q u i r e m e n t s a r e m e t . F i r s t , t h e i n s u r e r m u st h a v e r e q u e s t e d f r o m t h e 
w o r k e r ' s a t t e n d i n g p h y s i c i a n v e r i f i c a t i o n o f t h e w o r k e r ' s i n a b i l i t y t o w o r k r e ­
s u l t i n g f r o m t h e c l a i m e d i n j u r y o r d i s e a s e . S e cond, t h e p h y s i c i a n m u s t be u n ­
a b l e t o v e r i f y t h e w o r k e r ' s i n a b i l i t y t o w o r k . The s t a t u t e i s a p p l i c a b l e i f 
t h e s e t w o r e q u i r e m e n t s a r e met u n l e s s t h e w o r k e r has b e e n u n a b l e t o r e c e i v e 
t r e a t m e n t f o r r e a s o n s b e y o n d t h e w o r k e r ' s c o n t r o l . 

A t t h e o u t s e t , we n o t e t h a t t h e r e i s no e v i d e n c e t h a t c l a i m a n t was u n a b l e 
t o r e c e i v e t r e a t m e n t f o r r e a s o n s b e y o n d h i s c o n t r o l . The e v i d e n c e shows t h a t 
c l a i m a n t was b e i n g r e g u l a r l y t r e a t e d by D r . Song. 

We c o n c l u d e t h a t t h i s l e t t e r t o D r . Song i s u n e q u i v o c a l l y a r e q u e s t f o r 
v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o w o r k r e s u l t i n g f r o m t h e i n j u r y . T h i s 
l e t t e r s t a t e d , "We h a v e b e e n a d v i s e d t h a t y o u a r e t r e a t i n g [ c l a i m a n t ] i n r e g a r d 
t o h i s 1 0 - 1 9 - 8 9 i n j u r y . P l e a s e a d v i s e us i f he has b e e n r e l e a s e d f o r r e g u l a r 
w o r k v e t . I f s o , when. We a r e c u r r e n t l y p a v i n g t i m e l o s s a n d n e e d a r e p o r t o n 
h i s s t a t u s . . . " ( E m p h a s i s a d d e d ) . 

We f u r t h e r c o n c l u d e t h a t D r . Song was u n a b l e t o v e r i f y c l a i m a n t ' s i n a b i l ­
i t y t o w o r k . I n h i s November 5, 1990 r e p l y t o t h e i n s u r e r ' s r e q u e s t f o r v e r i f i ­
c a t i o n , Song recommended t h e i n s u r e r o b t a i n a s e c o n d o p i n i o n . T h i s l e t t e r n o t e d 
t h a t c l a i m a n t h a d b e e n r e l e a s e d t o w o r k b y D r . Song t w i c e p r e v i o u s l y . F u r t h e r ­
m o r e , a l t h o u g h t h e l e t t e r i n d i c a t e d t h a t c l a i m a n t h a d p a i n c o m p l a i n t s , i t d i d 
n o t s t a t e t h a t c l a i m a n t ' s w o r k r e l e a s e had b e e n r e t r a c t e d o r t h a t he was u n a b l e 
t o w o r k . 

On t h e b a s i s o f D r . Song's r e c o m m e n d a t i o n t h a t a s e c o n d o p i n i o n be o b ­
t a i n e d , c l a i m a n t was s e n t t o D r . V a n d e r n o o t f o r an IME. Dr V a n d e r n o o t e x a m i n e d 
c l a i m a n t a n d c o n c l u d e d t h a t c l a i m a n t c o u l d r e t u r n t o h i s r e g u l a r w o r k w i t h o u t 
r e s t r i c t i o n . 

R e l y i n g o n D r . V a n d e r n o o t ' s December 13, 1990 r e p o r t , t h e i n s u r e r c e a s e d 
p a y i n g t e m p o r a r y t o t a l d i s a b i l i t y as o f December 18, 1990. We do n o t f i n d t h e 
i n s u r e r ' s a c t i o n s t o be u n r e a s o n a b l e . I t had r e q u e s t e d v e r i f i c a t i o n f r o m t h e 
a t t e n d i n g p h y s i c i a n . D r . Song was n o t a b l e t o v e r i f y c l a i m a n t ' s i n a b i l i t y t o 
w o r k a n d c l a i m a n t was n o t u n a b l e t o r e c e i v e t r e a t m e n t f o r r e a s o n s b e y o n d h i s 
c o n t r o l . The r e q u i r e m e n t s o f t h e s t a t u t e w e r e met. T e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e n s a t i o n was n o t due a n d p a y a b l e f r o m t h e d a t e o f D r . Song's November 5, 
1990 l e t t e r . 

B a s e d o n t h e s e f a c t s , we f i n d t h a t , p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) , t e m p o ­
r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n was n o t due and p a y a b l e a f t e r November 5, 

1 A l t h o u g h we f i n d t h i s s t a t u t e u n a m b i g u o u s , i n R o b e r t E. R i e g e l , 44 Van 
N a t t a 159 ( 1 9 9 2 ) , we n o t e d t h a t t h e r e i s a s i n g l e , t e r s e s t a t e m e n t i n t h e l e g ­
i s l a t i v e h i s t o r y e x p l a i n i n g ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) . I n c o m m e n t i n g o n t h e p r o p o s e d 
l e g i s l a t i o n , R. D w i n e x l , a member o f t h e L a b o r / M a n a g e m e n t C o m m i t t e e , t e s t i f i e d 
o n l y t h a t " [ I f ] a u t h o r i z a t i o n f o r t i m e l o s s i s n o t g i v e n b y t h e a t t e n d i n g p h y s i ­
c i a n , t i m e l o s s i s n o t owed." J o i n t C o m m i t t e e P r o c e e d i n g s , May 3, 1 9 9 0 , Tape 1 , 
s i d e B a t 160. 



516 J o e l O. S a n d o v a l , 44 Van N a t t a 513 ( 1 9 9 2 ) 

1 9 9 0 , t h e d a t e o f D r . Song's r e s p o n s e t o t h e i n s u r e r ' s r e q u e s t f o r v e r i f i c a t i o n . 

We h a v e f o u n d t h e i n s u r e r ' s c o n d u c t t o be p e r m i t t e d b y t h e s t a t u t e s . No 
p e n a l t i e s o r f e e s a r e w a r r a n t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u n e 12, 1 9 9 1 i s r e v e r s e d . 

M a r c h 2 6 , 1992 C i t e as 44 Van N a t t a 516 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
HAROLD F . SCHULTZ, C l a i m a n t 

Own M o t i o n No. 92-0009M 
OWN MOTION ORDER 

The s e l f - i n s u r e d e m p l o y e r v o l u n t a r i l y r e o p e n e d t h e a b o v e c l a i m f o r a w o r s ­
e n i n g o f c l a i m a n t ' s F e b r u a r y 22, 1982 c o m p e n s a b l e s h o u l d e r , n e c k a n d l o w b a c k 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d o n J u l y 2 2 , 1 9 8 8 . The e m p l o y e r 
r e q u e s t s a u t h o r i z a t i o n f o r r e i m b u r s e m e n t f r o m t h e Reopened C l a i m s R e s e r v e . 

We may a u t h o r i z e r e i m b u r s e m e n t f r o m t h e Reopened C l a i m s R e s e r v e f o r t h o s e 
b e n e f i t s w h i c h w e r e p r o p e r l y p a i d p u r s u a n t t o ORS 6 5 6 . 2 7 8 . ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) 
r e q u i r e s a w o r s e n i n g o f a c o m p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r 
o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n a s t h e p r e d i c a t e 
t o p a y m e n t o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . I n s u c h c a s e s , we may a u t h o ­
r i z e t h e p a y m e n t o f c o m p e n s a t i o n f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l ­
i z e d o r u n d e r g o e s o u t p a t i e n t s u r g e r y . I d . 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s r i g h t s h o u l d e r , l o w b a c k a n d n e c k i n a 
f a l l . He u n d e r w e n t s u r g e r y on h i s n e c k i n 1987 a n d o n h i s l o w b a c k i n 1988 f o r 
c o n d i t i o n s r e l a t e d t o h i s o r i g i n a l c o m p e n s a b l e i n j u r y . The e m p l o y e r a u t h o r i z e d 
r i g h t c a r p a l t u n n e l s u r g e r y o n December 3, 1 9 9 1 . 

I n h i s November 9, 1 9 9 1 r e p o r t o f t h e h i s t o r y o f c l a i m a n t ' s c o n d i t i o n , 
D r . F r e e m a n s t a t e s t h a t s u b s e q u e n t t o t h e f a l l , c l a i m a n t h a d c o n t i n u o u s documen­
t a t i o n o f p o s t e r i o r c e r v i c a l a x i s a nd r i g h t arm d i s c o m f o r t , p a i n , numbness a n d 
t i n g l i n g . A s i d e f r o m t h i s r e p o r t , we have no f u r t h e r m e d i c a l i n f o r m a t i o n a b o u t 
c l a i m a n t ' s r i g h t a r m c o n d i t i o n u n t i l , i n 1988, when D r . Fr e e m a n d i a g n o s e d c a r p a l 
t u n n e l s y n d r o m e o n t h e r i g h t . I n 1 9 9 1 , he f o u n d b i l a t e r a l c a r p a l t u n n e l symp­
t o m s , r i g h t g r e a t e r t h a n l e f t . ( L e t t e r o f November 9, 1 9 9 1 ) . I n 1 9 9 1 , D r . 
P a t t e r s o n , n e u r o l o g i s t , r e p o r t e d t h a t f i v e o r s i x y e a r s e a r l i e r when d r i v i n g a 
t r u c k , c l a i m a n t n o t e d t h e o n s e t o f numbness and t i n g l i n g o f h i s h a n d s a n d a r m s , 
w o r s e o n t h e r i g h t t h a n t h e l e f t . I n 1 9 9 1 , he d i a g n o s e d b i l a t e r a l c a r p a l t u n n e l 
s y n d r o m e . ( L e t t e r o f November 2 1 , 1 9 9 1 ) . D r . P a t t e r s o n o p i n e s t h a t s u r g e r y i s 
j u s t i f i e d f o r c l a i m a n t ' s c u r r e n t b i l a t e r a l c a r p a l t u n n e l s y n d r o m e . T h u s , we 
f i n d t h a t s u r g e r y i s r e q u i r e d f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

H o w e v e r , t h e a b o v e c o n t r a d i c t o r y h i s t o r i e s o f t h e o n s e t o f c l a i m a n t ' s b i ­
l a t e r a l c a r p a l t u n n e l c o n d i t i o n a r e i n s u f f i c i e n t t o e s t a b l i s h t h a t h i s r i g h t 
c a r p a l t u n n e l c o n d i t i o n i s t h e r e s u l t o f h i s c o m p e n s a b l e i n j u r y t o h i s s h o u l d e r , 
n e c k a n d l o w b a c k . C o n s e q u e n t l y , c l a i m a n t has n o t e s t a b l i s h e d t h a t h i s c u r r e n t 
c o n d i t i o n i s a w o r s e n i n g o f h i s c o m p e n s a b l e i n j u r y . 

A c c o r d i n g , we d e n y t h e e m p l o y e r s r e q u e s t f o r a u t h o r i z a t i o n f o r r e i m b u r s e ­
m e n t f r o m t h e r e o p e n e d c l a i m s r e s e r v e . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
DARRELL D. TUTTLE, C l a i m a n t 

Own M o t i o n No. 91-0018M 
OWN MOTION ORDER REVIEWING CARRIER CLOSURE 
H o l l a n d e r & Lebenbaum, C l a i m a n t A t t o r n e y s 

C l a i m a n t r e q u e s t s r e v i e w o f t h e c a r r i e r ' s November 1 1 , 1 9 9 1 N o t i c e o f C l o ­
s u r e w h i c h c l o s e d h i s c l a i m w i t h an a w a r d o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
f r o m M a r c h 1 1 , 1 9 9 1 t h r o u g h November 1 , 1 9 9 1 . The c a r r i e r d e c l a r e d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y as o f November 1 , 1 9 9 1 . C l a i m a n t c o n t e n d s t h a t he i s e n t i ­
t l e d t o a d d i t i o n a l b e n e f i t s . 

M e d i c a l l y s t a t i o n a r y means t h a t no f u r t h e r m a t e r i a l i m p r o v e m e n t w o u l d r e a ­
s o n a b l y b e e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e p a s s a g e o f t i m e . ORS 
6 5 6 . 0 0 5 ( 1 7 ) . C l a i m a n t ' s 1980 ( l e f t w r i s t ) a n d 1984 ( r i g h t w r i s t ) c l a i m s w e r e 
r e o p e n e d f o r t h e p a y m e n t o f t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n r e l a t e d t o 
b i l a t e r a l w r i s t s u r g e r i e s . D r . Layman p e r f o r m e d a r i g h t w r i s t s u r g e r y o n J a n ­
u a r y 1 8 , 1 9 9 1 a n d a l e f t w r i s t s u r g e r y o n M a r c h 1 1 , 1 9 9 1 . C l a i m a n t r e q u e s t s r e ­
v i e w o f t h e c l o s u r e o f h i s 1980 ( l e f t w r i s t ) c l a i m o n l y . D r . Layman o p i n e d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y as t o b o t h w r i s t s o n November 1 , 1 9 9 1 . He 
n o t e d t h a t c l a i m a n t h a d d e c r e a s e d g r i p s t r e n g t h o n t h e l e f t , b u t e v a l u a t e d t h i s 
a s a p e r m a n e n t i m p a i r m e n t . E v a l u a t i o n o f p e r m a n e n t i m p a i r m e n t i m p l i e s t h a t no 
m a t e r i a l i m p r o v e m e n t w o u l d r e a s o n a b l y be e x p e c t e d w i t h f u r t h e r t r e a t m e n t o r t h e 
p a s s a g e o f t i m e . C l a i m a n t , who has t h e b u r d e n o f p r o o f o n t h i s i s s u e , h a s n o t 
s u b m i t t e d a n y m e d i c a l e v i d e n c e t o t h e c o n t r a r y . T h e r e f o r e , we f i n d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y o n November 1 , 1 9 9 1 . 

A c c o r d i n g l y , t h e c a r r i e r ' s November 1 1 , 1 9 9 1 N o t i c e o f C l o s u r e i s a f f i r m e d 
i n i t s e n t i r e t y . 

I T I S SO ORDERED. 

M a r c h 2 7 , 1992 C i t e as 44 Van N a t t a 517 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
SAM L . HOOVER, C l a i m a n t 
WCB Case No. 90-06155 

ORDER DENYING RECONSIDERATION 
G a t t i , e t a l . , C l a i m a n t A t t o r n e y s 

J a n e l l e I r v i n g ( S a i f ) , D e f e n s e A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f o u r M a r c h 16, 1992 O r d e r o n Remand 
t h a t a w a r d e d c l a i m a n t a $750 i n s u r e r - p a i d a t t o r n e y f e e u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) f o r 
s e r v i c e s r e n d e r e d i n p r o m p t i n g t h e r e s c i s s i o n o f t h e S A I F C o r p o r a t i o n ' s d e n i a l 
p r i o r t o t h e s c h e d u l e d h e a r i n g . R e l y i n g on s e r v i c e s e x p e n d e d s u b s e q u e n t t o 
S A I F ' s A p r i l 1 6 , 1990 r e s c i s s i o n o r d e v o t e d t o t h e " u n r e a s o n a b l e d e n i a l " i s s u e , 
c l a i m a n t c o n t e n d s t h a t h i s a t t o r n e y f e e a w a r d c o n c e r n i n g t h e r e s c i n d e d d e n i a l 
i s s u e " s h o u l d b e d o u b l e d a t a minimum." 

As s t a t e d i n o u r p r i o r o r d e r , we c o n s i d e r e d t h e f a c t o r s s e t f o r t h i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 4 ) i n d e t e r m i n i n g t h e amount o f a r e a s o n a b l e a s s e s s e d f e e c o n c e r n i n g 
S A I F ' s A p r i l 1 6 , 1990 r e s c i s s i o n o f i t s M a r c h 12, 1990 d e n i a l p r i o r t o t h e 
s c h e d u l e d J u n e 2 5 , 1990 h e a r i n g . I n d e t e r m i n i n g t h a t a r e a s o n a b l e f e e f o r s u c h 
s e r v i c e s was $7 5 0 , we e x p r e s s l y n o t e d t h a t c l a i m a n t ' s a t t o r n e y h a d a l r e a d y r e ­
c e i v e d a $800 f e e f o r an u n r e a s o n a b l e d e n i a l . F i n a l l y , s i n c e s e r v i c e s r e n d e r e d 
s u b s e q u e n t t o S A I F ' s r e s c i s s i o n w o u l d n o t be d e v o t e d t o p r o m p t i n g t h e r e s c i s ­
s i o n , we f u r t h e r c o n c l u d e d t h a t s u c h s e r v i c e s w o u l d n o t b e c o n s i d e r e d . 
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A f t e r c o n s i d e r i n g c l a i m a n t ' s m o t i o n , we h a v e n o t h i n g f u r t h e r t o a d d t o o u r 
p r i o r o r d e r . A c c o r d i n g l y , t h e m o t i o n f o r r e c o n s i d e r a t i o n i s d e n i e d . The p a r ­
t i e s ' r i g h t s o f a p p e a l s h a l l c o n t i n u e t o r u n f r o m t h e d a t e o f o u r M a r c h 16, 1992 
o r d e r . 

I T I S SO ORDERED. 

M a r c h 3 0 , 1992 C i t e as 44 Van N a t t a 518 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
JOHN DAVISON, C l a i m a n t 
WCB Case No. 90-22456 

ORDER ON REVIEW 
M e y e r s & R a d l e r , C l a i m a n t A t t o r n e y s 
Susan E b n e r ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members W e s t e r b a n d a n d Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e S c h u l t z ' s o r d e r t h a t 
l i m i t e d t h e a s s e s s e d p e n a l t y a g a i n s t t h e SAIF C o r p o r a t i o n f o r f a i l u r e t o t i m e l y 
p a y m e d i c a l b i l l s t o 25 p e r c e n t o f a l l u n p a i d m e d i c a l e x p e n s e s s u b m i t t e d m o r e 
t h a n 60 d a y s b e f o r e t h e d a t e o f t h e h e a r i n g r e q u e s t . On r e v i e w , t h e i s s u e s a r e 
p e n a l t i e s a n d a t t o r n e y f e e s . We m o d i f y i n p a r t a nd r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

P e n a l t i e s o n F a i l u r e t o T i m e l y Pay M e d i c a l B i l l s / "De F a c t o " D e n i a l 

R e l y i n g o n c l a i m a n t ' s a s s e r t i o n s a t h e a r i n g , t h e R e f e r e e a p p l i e d t h e 
D i r e c t o r ' s r u l e s d e a l i n g w i t h u n t i m e l y p a y m e n t o f m e d i c a l b i l l s . On t h a t b a s i s , 
he a s s e s s e d a p e n a l t y o f 25 p e r c e n t o f u n p a i d m e d i c a l b i l l s s u b m i t t e d m o r e t h a n 
60 d a y s b e f o r e O c t o b e r 15, 1990, t h e d a t e o f c l a i m a n t ' s h e a r i n g r e q u e s t . The 
R e f e r e e a l s o d e t e r m i n e d t h a t S A I F ' s c o n d u c t was u n r e a s o n a b l e i n f a i l i n g t o 
a c c e p t o r d e n y t h e c l a i m w i t h i n 90 d a y s o f n o t i c e o r k n o w l e d g e o f t h e c l a i m . 
B e c a u s e t h e R e f e r e e d e t e r m i n e d t h a t t h e maximum p e n a l t y h a d b e e n a s s e s s e d o n 
t h e s e same a m o u n t s f o r S A I F ' s f a i l u r e t o t i m e l y p a y t h e m e d i c a l b i l l s , he 
a s s e s s e d a $250 a t t o r n e y f e e p u r s u a n t t o ORS 656.382 f o r t h i s "de f a c t o " d e n i a l . 

We d i s a g r e e t h a t t h i s c a s e i n v o l v e s u n t i m e l y p a y m e n t o f m e d i c a l b i l l s . 
I n s t e a d , we f i n d t h a t t h e "de f a c t o " d e n i a l i s t h e a c t u a l b a s i s f o r t h e a s s e s s ­
m e n t o f p e n a l t i e s d u e t o S A I F ' s i n a c t i o n . 

R a t h e r t h a n u n t i m e l y p a y i n g t h e m e d i c a l b i l l s , S A I F made no p a y m e n t o f t h e 
b i l l s . C l a i m a n t ' s s o n s u b m i t t e d t h e b i l l s o n a m o n t h l y b a s i s a n d S A I F s i m p l y 
i g n o r e d t h e m . By f a i l i n g t o r e s p o n d i n any f a s h i o n , S A I F i n e f f e c t "de f a c t o " 
d e n i e d t h e c l a i m . No f o r m a l d e n i a l was e v e r i s s u e d , a n d i t was n o t u n t i l t h e 
F e b r u a r y 5, 1 9 9 1 h e a r i n g t h a t S A I F ' s a t t o r n e y o r a l l y d e n i e d t h e c l a i m . T h u s , 
t h i s "de f a c t o " d e n i a l i s t h e a c t u a l b a s i s f o r t h e a s s e s s m e n t o f p e n a l t i e s d u e 
t o S A I F ' s t o t a l f a i l u r e t o p r o c e s s t h i s c l a i m . See M a r v i n D. C o r n e t t , 43 V a n 
N a t t a 1270 ( 1 9 9 1 ) ; D e l b e r t K i n g , 43 Van N a t t a 1047 ( 1 9 9 1 ) . 

P e n a l t i e s may be a s s e s s e d when a c a r r i e r " u n r e a s o n a b l y d e l a y s o r u n r e a s o n ­
a b l y r e f u s e s t o p a y c o m p e n s a t i o n . " ORS 6 5 6 . 2 6 2 ( 1 0 ) . We h a v e p r e v i o u s l y d e t e r ­
m i n e d t h a t t h e d e l a y p e r i o d i s t h e " t h e n " w i t h r e g a r d t o t h e t e r m " a m o u n t s t h e n 
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d u e . " G e o r g e V i o l e t t , 42 Van N a t t a 2647 ( 1 9 9 0 ) . To a r r i v e a t a n y o t h e r r e s u l t 
w o u l d r e n d e r t h e p e n a l t y p r o v i s i o n u t t e r l y t o o t h l e s s . H a r o l d A. L e s t e r , 37 Van 
N a t t a 7 4 5 , 747 ( 1 9 8 5 ) . 

We h a v e h e l d t h a t t h e p e n a l t y b a s i s f o r an u n t i m e l y d e n i a l i n c l u d e s t h a t 
c o m p e n s a t i o n w h i c h was due b u t u n p a i d d u r i n g t h e d e l a y p e r i o d . J e f f r e y D. 
D e n n i s , 43 Van N a t t a 857 ( 1 9 9 1 ) . T h u s , t h e d e l a y p e r i o d r u n s f r o m t h e 9 1 s t d a y 
a f t e r n o t i c e o f t h e m e d i c a l s e r v i c e s c l a i m u n t i l t h e d a t e o f t h e d e n i a l . ORS 
6 5 6 . 2 6 2 ( 6 ) ; J e f f r e y D. D e n n i s , s u p r a ; D e l b e r t K i n g , s u p r a ; M a r v i n D. C o r n e t t , 
s u p r a ; C l i n t o n F. S e a l s , 42 Van N a t t a 268 ( 1 9 9 0 ) . 

H e r e , S A I F was n o t i f i e d o f t h e c l a i m f o r n u r s i n g home s e r v i c e s o n J u n e 20, 
19 9 0 . ( E x . 1 3 ) . T h i s c l a i m was n o t d e n i e d u n t i l h e a r i n g . T h e r e f o r e , t h e 25 
p e r c e n t p e n a l t y s h o u l d b e b a s e d on t h e a m o u n t s due b e t w e e n t h e 9 1 s t d a y a f t e r 
J u n e 2 0 , 1 9 9 0 , t h e d a t e o f n o t i c e o f t h e c l a i m , a n d F e b r u a r y 5, 1 9 9 1 , t h e d a t e 
o f t h e h e a r i n g . B e c a u s e t h e "de f a c t o " d e n i a l i s t h e o n l y b a s i s f o r a p e n a l t y 
d u e t o S A I F ' s i n a c t i o n , t h e a b o v e p e n a l t y i s a s s e s s e d i n l i e u o f t h e p e n a l t i e s 
a n d a t t o r n e y f e e a s s e s s e d b y t h e R e f e r e e f o r " u n t i m e l y p a y m e n t " a n d "de f a c t o " 
d e n i a l . O n e - h a l f o f t h i s p e n a l t y s h a l l be p a i d t o c l a i m a n t ' s a t t o r n e y i n l i e u 
o f a n a t t o r n e y f e e . ORS 6 5 6 . 2 6 2 ( 1 0 ) . 

The R e f e r e e ' s $250 a t t o r n e y f e e a w a r d i s r e v e r s e d . See N i c o l a s a M a r t i n e z , 
43 Van N a t t a 1638 ( 1 9 9 1 ) . I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t c l a i m a n t 
s t a t e s t h a t he i s n o t c o n t e s t i n g t h e R e f e r e e ' s d e c i s i o n o n t h i s i s s u e . N e v e r ­
t h e l e s s , o n de n o v o r e v i e w we a r e a u t h o r i z e d t o make s u c h d i s p o s i t i o n o f t h e 
c a s e a s we d e t e r m i n e t o be a p p r o p r i a t e . ORS 6 5 6 . 2 9 5 ( 6 ) : D e s t a e l v . N i c o l a i Co., 
80 Or App 596 ( 1 9 8 6 ) . I n a s m u c h as t h e R e f e r e e ' s $250 a t t o r n e y f e e a w a r d u n d e r 
ORS 6 5 6 . 3 8 2 ( 1 ) i s c o n t r a r y t o t h e M a r t i n e z h o l d i n g , we h a v e e x e r c i s e d o u r 
a u t h o r i t y t o c o r r e c t t h e R e f e r e e ' s e r r o n e o u s a w a r d . 

P e n a l t y B a s e d o n M e d i c a l A i d e S t i p e n d 

The R e f e r e e a l s o a w a r d e d c l a i m a n t a nd h i s a t t o r n e y a p e n a l t y p u r s u a n t t o 
ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) i n t h e amount o f 15 p e r c e n t o f t h e $ 5 7 1 m o n t h l y m e d i c a l a i d e 
s t i p e n d " w h i c h s h o u l d h a v e b e e n p a i d t o [ c l a i m a n t ' s w i f e ] b e t w e e n J u n e 1 0 , 1990 
a n d F e b r u a r y 5, 1 9 9 1 , l e s s a m o u n t s p r e v i o u s l y p a i d . " 

S A I F a r g u e s , a n d c l a i m a n t c o n c e d e s , t h a t t h e R e f e r e e d i d n o t o r d e r i t t o 
c o n t i n u e p a y m e n t o f t h e m e d i c a l a i d e s t i p e n d t o M r s . D a v i s o n a f t e r J u n e 1 0 , 
199 0 . F u r t h e r m o r e , S A I F a r g u e s t h a t no s t i p e n d " s h o u l d h a v e b e e n p a i d " a f t e r 
J u n e 1 0 , 1990 b e c a u s e M r s . D a v i s o n p r o v i d e d no s e r v i c e s f o r c l a i m a n t a f t e r t h a t 
d a t e s i n c e c l a i m a n t was e i t h e r i n t h e h o s p i t a l o r a n u r s i n g home a f t e r t h a t 
d a t e . F i n a l l y , S A I F a r g u e s t h a t any p e n a l t y b a s e d o n M r s . D a v i s o n ' s p r e v i o u s 
m e d i c a l a i d e s t i p e n d w o u l d c o n s t i t u t e a d o u b l e p e n a l t y b e c a u s e t h e R e f e r e e a l s o 
a s s e s s e d a p e n a l t y o f 25 p e r c e n t o f t h e u n p a i d m e d i c a l s e r v i c e s w h i c h i n c l u d e d 
n u r s i n g home b i l l s . 

We a g r e e w i t h S A I F ' s a r g u m e n t s . W h i l e c l a i m a n t was l i v i n g a t home, M r s . 
D a v i s o n was p a i d a m o n t h l y s t i p e n d f o r t h e many s e r v i c e s s h e p r o v i d e d h i m . A f ­
t e r J u n e 1 0 , 1 9 9 0 , c l a i m a n t no l o n g e r l i v e d a t home, a n d M r s . D a v i s o n p r o v i d e d 
no f u r t h e r m e d i c a l a i d e s e r v i c e s f o r h i m . T h u s , t h e r e a r e no m e d i c a l a i d e s e r ­
v i c e s u p o n w h i c h t o c a l c u l a t e t h i s p e n a l t y . 

F u r t h e r m o r e , as d i s c u s s e d a b o v e , a 25 p e r c e n t p e n a l t y h a s b e e n a s s e s s e d o n 
a l l u n p a i d m e d i c a l b i l l s , w h i c h i n c l u d e n u r s i n g home b i l l s , a s o f t h e d a t e o f 
t h e h e a r i n g . T h e r e i s no l e g a l a u t h o r i t y t o a s s e s s p e n a l t i e s t o t a l l i n g m ore 
t h a n 25 p e r c e n t o f t h e c o m p e n s a t i o n t h e n d u e . ORS 6 5 6 . 2 6 2 ( 1 0 ) ; M o l l i e E. B a r r o w , 
43 Van N a t t a 617 ( 1 9 9 1 ) ; K i m L. H a r a g a n , 42 Van N a t t a 3 1 1 ( 1 9 9 0 ) . 
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A c c o r d i n g l y , we r e v e r s e t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t a s s e s s e d a 
p e n a l t y b a s e d o n t h e m e d i c a l a i d e s t i p e n d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 4, 1 9 9 1 , as c o r r e c t e d A p r i l 8, 1 9 9 1 , i s 
m o d i f i e d i n p a r t , r e v e r s e d i n p a r t , a n d a f f i r m e d i n p a r t . The p e n a l t y b a s e d o n 
m e d i c a l a i d e s t i p e n d i s r e v e r s e d . I n l i e u o f t h e a s s e s s e d a t t o r n e y f e e o f $250 
a n d t h e p e n a l t y o f 25 p e r c e n t o f a l l u n p a i d m e d i c a l e x p e n s e s s u b m i t t e d m o r e t h a n 
60 d a y s b e f o r e O c t o b e r 15, 1990, c l a i m a n t i s a w a r d e d a p e n a l t y o f 25 p e r c e n t o f 
t h e a m o u n t s d u e b e t w e e n t h e 9 1 s t d a y a f t e r J u n e 2 0 , 1 9 9 0 , t h e d a t e t h a t t h e S A I F 
C o r p o r a t i o n h a d n o t i c e o f t h e c l a i m , a nd t h e F e b r u a r y 5, 1 9 9 1 h e a r i n g . O n e - h a l f 
o f t h i s p e n a l t y s h a l l be p a i d t o c l a i m a n t ' s a t t o r n e y i n l i e u o f a n a t t o r n e y f e e . 
The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

M a r c h 3 0 , 1992 C i t e as 44 Van N a t t a 520 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
JIMMIE L . MARTIN, C l a i m a n t 

WCB Case No. 91-04769 
ORDER ON REVIEW 

Max Rae, C l a i m a n t A t t o r n e y 
D a r y l N e l s o n , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members W e s t e r b a n d a nd Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e Myzak's o r d e r t h a t : ( 1 ) s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a l o w b a c k c o n d i t i o n ; a n d ( 2 ) 
a s s e s s e d a p e n a l t y f o r an u n r e a s o n a b l e d e n i a l o f t h e a g g r a v a t i o n c l a i m . On r e ­
v i e w , t h e i s s u e s a r e a g g r a v a t i o n a nd p e n a l t i e s . 

We a f f i r m a n d a d o p t t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a ­
t i o n . 

The i n s u r e r d o e s n o t d i s p u t e t h e R e f e r e e ' s f i n d i n g , o n t h e m e r i t s , t h a t 
c l a i m a n t h a s e s t a b l i s h e d a c o m p e n s a b l e a g g r a v a t i o n c l a i m . I n s t e a d , t h e i n s u r e r 
a r g u e s o n r e v i e w , as i t d i d a t h e a r i n g , t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m was 
n o t t i m e l y f i l e d . The i n s u r e r b a s e s t h i s a r g u m e n t o n t h e f a c t t h a t c l a i m a n t ' s 
a t t o r n e y ' s F e b r u a r y 2 6 , 1 9 9 1 l e t t e r , w h i c h r e q u e s t e d t h a t c l a i m a n t ' s c l a i m b e 
r e o p e n e d d u e t o a w o r s e n i n g o f h i s c o n d i t i o n , d i d n o t i n c l u d e a p h y s i c i a n ' s r e ­
p o r t t h a t w o u l d s a t i s f y t h e r e q u i r e m e n t s o f ORS 6 5 6 . 2 7 3 ( 3 ) . 

H o w e v e r , a p h y s i c i a n ' s r e p o r t i s n o t t h e o n l y m e c h a n i s m f o r m a k i n g a n 
a g g r a v a t i o n c l a i m . C l a i m a n t may make a c l a i m f o r a n a g g r a v a t i o n u n d e r ORS 
6 5 6 . 2 7 3 ( 2 ) o r , a l t e r n a t i v e l y , a p h y s i c i a n may s u b m i t a r e p o r t w h i c h i s a c l a i m 
f o r a n a g g r a v a t i o n u n d e r ORS 6 5 6 . 2 7 3 ( 3 ) . S t e v e n s v . Ch a m p i o n I n t e r n a t i o n a l , 44 
Or App 587 ( 1 9 8 0 ) ; R i c h a r d J . S t e v e n s o n , 43 Van N a t t a 1883 ( 1 9 9 1 ) ; Herman M. 
C a r l s o n , 43 Van N a t t a 9 6 3 , 964 n . l ( 1 9 9 1 ) . 

C l a i m a n t ' s a t t o r n e y ' s l e t t e r was d e l i v e r e d b y c e r t i f i e d m a i l t o t h e i n ­
s u r e r o n F e b r u a r y 2 8 , 1 9 9 1 , t h e l a s t d a y o f t h e f i v e y e a r p e r i o d i n w h i c h 
c l a i m a n t c o u l d make a n a g g r a v a t i o n c l a i m . ( E x . 2 7 A - 2 ) . T h e r e f o r e , we a g r e e 
w i t h t h e R e f e r e e ' s d e t e r m i n a t i o n t h a t c l a i m a n t t i m e l y made an a g g r a v a t i o n c l a i m 
o n F e b r u a r y 2 8 , 1 9 9 1 . 

I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t t h e l e t t e r f r o m c l a i m a n t ' s a t ­
t o r n e y s e r v e d o n l y t o p r e s e r v e c l a i m a n t ' s r i g h t t o s e e k a d d i t i o n a l c o m p e n s a t i o n 
f o r a n a g g r a v a t i o n . The l e t t e r d i d n o t , h o w e v e r , e n t i t l e c l a i m a n t t o i n t e r i m 
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c o m p e n s a t i o n o r a n y o t h e r b e n e f i t s . To o b t a i n i n t e r i m c o m p e n s a t i o n , c l a i m a n t 
h a d t o s u b m i t a m e d i c a l r e p o r t w h i c h was s u f f i c i e n t t o c o n s t i t u t e p r i m a f a c i e 
e v i d e n c e i n t h e f o r m o f o b j e c t i v e f i n d i n g s t h a t c l a i m a n t ' s c o m p e n s a b l e c o n d i t i o n 
h a d w o r s e n e d f r o m a m e d i c a l s t a n d p o i n t as a r e s u l t o f w h i c h , he was u n a b l e t o 
w o r k . D o r i s A. Pace, 43 Van N a t t a 2526 ( 1 9 9 1 ) ; R i c h a r d J . S t e v e n s o n , s u p r a . 
H e r e , s u c h m e d i c a l r e p o r t s w e r e u l t i m a t e l y p r o v i d e d , s i n c e t h e i n s u r e r d o e s n o t 
e v e n d i s p u t e t h e R e f e r e e ' s f i n d i n g t h a t c l a i m a n t e s t a b l i s h e d a c o m p e n s a b l e 
a g g r a v a t i o n o n t h e m e r i t s . 

C l a i m a n t i s e n t i t l e d t o an a s s e s s e d a t t o r n e y f e e f o r p r e v a i l i n g o v e r t h e 
i n s u r e r ' s r e q u e s t f o r r e v i e w . ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s 
s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) a nd a p p l y i n g t h e m t o t h i s c a s e , we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s o n r e v i e w c o n c e r n i n g t h e a g ­
g r a v a t i o n i s s u e i s $700, t o be p a i d b y t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u ­
s i o n , we h a v e p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e ( a s r e p r e ­
s e n t e d b y c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , a n d t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e t h a t c l a i m a n t i s n o t e n t i t l e d 
t o a n a t t o r n e y f e e f o r s e r v i c e s on r e v i e w c o n c e r n i n g t h e p e n a l t y i s s u e . S a x t o n 
v . S A I F , 80 OR App 6 3 1 ( 1 9 8 6 ) 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 25, 199 1 i s a f f i r m e d . F o r s e r v i c e s o n r e ­
v i e w r e g a r d i n g t h e a g g r a v a t i o n i s s u e , c l a i m a n t ' s a t t o r n e y i s a w a r d e d a n a s s e s s e d 
f e e o f $7 0 0 , t o be p a i d b y t h e i n s u r e r . 

M a r c h 3 1 , 1992 C i t e as 44 Van N a t t a 5 2 1 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ESTHER C. ALBERTSON, C l a i m a n t 

WCB Case No. 91-00565 
ORDER ON REVIEW 

P a t r i c k L a v i s , C l a i m a n t A t t o r n e y 
D a r y l N e l s o n , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members Tenenbaum and Gunn. 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e P e t e r s o n ' s o r d e r t h a t : ( 1 ) s e t 
a s i d e i t s d e n i a l o f t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d commenc­
i n g S e p t e m b e r 2 4 , 199 0 ; ( 2 ) a s s e s s e d a p e n a l t y f o r an a l l e g e d l y u n r e a s o n a b l e d e ­
n i a l ; a n d ( 3 ) a w a r d e d an i n s u r e r - p a i d a t t o r n e y f e e c o n c e r n i n g t h e t e m p o r a r y d i s ­
a b i l i t y i s s u e . On r e v i e w , t h e i s s u e s a r e t e m p o r a r y t o t a l d i s a b i l i t y , p e n a l t i e s , 
a n d a t t o r n e y f e e s . 

We a f f i r m a n d a d o p t t h e o r d e r o f t h e R e f e r e e r e g a r d i n g t h e t e m p o r a r y t o t a l 
d i s a b i l i t y i s s u e , w i t h t h e f o l l o w i n g e x c e p t i o n a n d s u p p l e m e n t a t i o n . We m o d i f y 
w i t h r e s p e c t t o t h e p e n a l t y a nd a t t o r n e y f e e i s s u e . 

I n d e c i d i n g t h i s m a t t e r , t h e R e f e r e e a p p l i e d t h e l a w i n e f f e c t p r i o r t o 
t h e J u l y 1 990 amendments. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , c h . 2. C l a i m a n t 
r e q u e s t e d a h e a r i n g a f t e r May 1 , 1990, a n d t h e h e a r i n g was c o n v e n e d a f t e r J u l y 
1 , 1 9 9 0 . T h e r e f o r e , t h e l i t i g a t i o n s a v i n g s c l a u s e c o n t a i n e d i n s e c t i o n 5 4 ( 2 ) 
d o e s n o t a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e h e r e i s n o t s u b j e c t t o a s p e ­
c i a l e x c e p t i o n t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See, e . g . , s e c ­
t i o n 5 4 ( 3 ) . M o r e o v e r , a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t p r o d u c e a n 
a b s u r d o r u n j u s t r e s u l t i n c o n s i s t e n t w i t h t h e p u r p o s e s a n d p o l i c i e s o f t h e Work­
e r s ' C o m p e n s a t i o n Law. I d a M. W a l k e r , 43 Van N a t t a 1402 ( 1 9 9 1 ) . A c c o r d i n g l y , 
we a n a l y z e t h i s m a t t e r u n d e r t h e W o r k e r s ' C o m p e n s a t i o n Law as amended, e f f e c t i v e 
J u l y 1 , 1 9 9 0 . 
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T e m p o r a r y T o t a l D i s a b i l i t y 

E s t h e r C. A l b e r t s o n , 44 Van N a t t a 5 2 1 ( 1 9 9 2 ) 

The R e f e r e e c i t e d J a c k s o n v . S AIF, 7 Or App 109 ( 1 9 7 1 ) , i n s u p p o r t o f h i s 
c o n c l u s i o n t h a t t h e i n s u r e r i s n o t p e r m i t t e d t o t e r m i n a t e t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n w h e r e t h e c l a i m a n t i s n o t m e d i c a l l y s t a t i o n a r y , i s r e c e i v i n g t r e a t ­
m e n t , i s n o t r e l e a s e d t o w o r k and has n o t r e t u r n e d t o r e g u l a r w o r k . H o w e v e r , 
J a c k s o n v . S A I F , s u p r a , i n t e r p r e t e d a f o r m e r v e r s i o n o f ORS 6 5 6 . 2 6 8 ( 3 ) c o n c e r n ­
i n g a n i n s u r e r ' s a u t h o r i t y t o u n i l a t e r a l l y t e r m i n a t e p a y m e n t o f s u c h c o m p ensa­
t i o n . A l t h o u g h we r e a c h t h e same r e s u l t , we do n o t r e l y o n J a c k s o n , s u p r a , 
b e c a u s e t h e l a w h a s c h a n g e d . 

C u r r e n t ORS 6 5 6 . 2 6 8 ( 3 ) p r o v i d e s t h a t an i n s u r e r may u n i l a t e r a l l y t e r m i n a t e 
p a y m e n t o f t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n o n l y i f : 

"a) The w o r k e r r e t u r n s t o r e g u l a r o r m o d i f i e d e m p l o y m e n t ; 

"b) The a t t e n d i n g p h y s i c i a n g i v e s t h e w o r k e r a w r i t t e n r e l e a s e 
t o r e t u r n t o r e g u l a r e m p l o y m e n t ; o r 

" c ) The a t t e n d i n g p h y s i c i a n g i v e s t h e w o r k e r a w r i t t e n r e l e a s e 
t o r e t u r n t o m o d i f i e d e m p l o y m e n t , s u c h e m p l o y m e n t i s o f f e r e d i n 
w r i t i n g t o t h e w o r k e r a n d t h e w o r k e r f a i l s t o b e g i n s u c h e m p l o y ­
m e n t . " 

See R o c k y L. C o b l e , 43 Van N a t t a 1907 ( 1 9 9 1 ) . H e r e , none o f t h e s e c i r c u m s t a n c e s 
h a d o c c u r r e d , a n d t h e i n s u r e r was, t h e r e f o r e , w i t h o u t a u t h o r i t y t o u n i l a t e r a l l y 
t e r m i n a t e c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 

The i n s u r e r a r g u e s t h a t c l a i m a n t i s n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
b e n e f i t s f o r t h e p e r i o d c ommencing S e p t e m b e r 24, 1990, b a s e d o n i t s c o n t e n t i o n 
t h a t s h e h a d w i t h d r a w n f r o m t h e w o r k f o r c e when she became a f u l l - t i m e s t u d e n t 
o n t h a t d a t e . We d i s a g r e e f o r t h e f o l l o w i n g r e a s o n s . 

F i r s t , t h e c o u r t s h a v e h e l d t h a t " t h e c r i t i c a l t i m e f o r d e t e r m i n i n g 
w h e t h e r a c l a i m a n t has w i t h d r a w n f r o m t h e w o r k f o r c e i s a t t h e t i m e o f h i s d i s ­
a b i l i t y . " W e y e r h a e u s e r v . K e p f o r d , 100 Or App 4 1 0 , 414 ( 1 9 9 0 ) ; s e e D a w k i n s v . 
P a c i f i c M o t o r T r u c k i n g , 308 Or 2 5 4 , 257 ( 1 9 8 9 ) . "Our i n q u i r y f o c u s e s o n w h e t h e r 
c l a i m a n t h a d w i t h d r a w n f r o m t h e w o r k f o r c e a t t h e t i m e o f t h e a g g r a v a t i o n o f h i s 
p r i o r w o r k - r e l a t e d i n j u r y . " K e p f o r d , s u p r a a t 413 n . l . I n K e p f o r d , t h e c o u r t 
f u r t h e r h e l d : 

" [ C J l a i m a n t was w o r k i n g and was, t h e r e f o r e , a member o f t h e 
w o r k f o r c e when he became d i s a b l e d b y h i s o c c u p a t i o n a l d i s e a s e . I t 
m a t t e r s n o t t h a t he r e t i r e d o r h a d w i t h d r a w n f r o m t h e w o r k f o r c e 
a f t e r t h a t t i m e . U n d e r D a w k i n s , he n e e d n o t show t h a t he r e m a i n e d 
i n t h e w o r k f o r c e . " 

100 Or App a t 4 1 5 . 

N o t h i n g i n t h e 1990 amendments t o t h e W o r k e r s ' C o m p e n s a t i o n Law a f f e c t s 
t h e r e a s o n i n g , h o l d i n g s o r a p p l i c a b i l i t y o f t h e D a w k i n s a n d K e p f o r d c a s e s t o t h e 
p r e s e n t i s s u e r e g a r d i n g t h i s c l a i m a n t ' s c o n t i n u i n g e n t i t l e m e n t t o p r e - c l o s u r e 
t e m p o r a r y t o t a l d i s a b i l i t y (TTD) c o m p e n s a t i o n . B e c a u s e c l a i m a n t was i n t h e w o r k 
f o r c e o n S e p t e m b e r 4, 1990 ( t h e d a t e o f d i s a b i l i t y a s s o c i a t e d w i t h h e r a g g r a v a ­
t i o n ) , t h e i n s u r e r was n o t e n t i t l e d t o u n i l a t e r a l l y t e r m i n a t e h e r TTD c o m p e n s a ­
t i o n t h e r e a f t e r , i n t h e a b s e n c e o f one o f t h e e v e n t s d e s c r i b e d i n ORS 
6 5 6 . 2 6 8 ( 3 ) . See R o c k y C o b l e , s u p r a . 

I n s u p p o r t o f i t s u n i l a t e r a l t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y b e n e f i t s , 
t h e i n s u r e r r e l i e d o n f o r m e r OAR 436-30-036 (Temp, r u l e , e f f e c t i v e J u l y 1 , 
1 9 9 0 ) , w h i c h p r o v i d e s i n r e l e v a n t p a r t : 
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" ( 3 ) A w o r k e r i s n o t e n t i t l e d t o any a w a r d f o r t e m p o r a r y d i s ­
a b i l i t y f o r a n y p e r i o d o f t i m e i n w h i c h : 
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" * * * * 

" ( f ) The w o r k e r has w i t h d r a w n f r o m t h e w o r k f o r c e ; 

" * * * * 

" ( 9 ) F o r t h e p u r p o s e o f d e t e r m i n i n g t h e a p p l i c a b i l i t y o f s e c ­
t i o n ( 3 ) ( f ) , a w o r k e r has w i t h d r a w n f r o m t h e w o r k f o r c e when: 

* * * * 

" ( d ) A w o r k e r has e l e c t e d t o r e t u r n t o s c h o o l o r c o l l e g e o n a 
f u l l o r p a r t t i m e b a s i s , u n l e s s t h e w o r k e r c a n e s t a b l i s h a p r i o r 
c u s t o m a r y p r a c t i c e o f w o r k i n g w h i l e a t t e n d i n g s c h o o l o r c o l l e g e . " 

T h i s r u l e i s p a r t o f D i v i s i o n 30 o f OAR c h a p t e r 4 3 6 , w h i c h d e a l s w i t h 
c l a i m c l o s u r e a n d a c l a i m a n t ' s s u b s t a n t i v e r i g h t t o t e m p o r a r y d i s a b i l i t y b e n e ­
f i t s , w h i c h a r e " a w a r d e d " i n a D e t e r m i n a t i o n O r d e r o r N o t i c e o f C l o s u r e . The 
p u r p o s e o f D i v i s i o n 30 i s t o d e s c r i b e t h e f u n c t i o n s o f t h e E v a l u a t i o n S e c t i o n 
a n d p r e s c r i b e t h e c l a i m c l o s u r e p r o c e s s . OAR 4 3 6 - 3 0 - 0 0 2 . OAR 4 3 6 - 3 0 - 0 3 6 ( 3 ) a n d 
( 9 ) a r e n o t a u t h o r i t y f o r , and h a v e no a p p l i c a b i l i t y t o , d e t e r m i n i n g t h e i n ­
s u r e r ' s p r o c e d u r a l o b l i g a t i o n , w h i c h i s t o p a y t e m p o r a r y d i s a b i l i t y b e n e f i t s u n ­
t i l c l a i m c l o s u r e , u n l e s s one o f t h e e v e n t s e n u m e r a t e d i n ORS 6 5 6 . 2 6 8 ( 3 ) o c c u r s . 

The a d m i n i s t r a t i v e r u l e s r e l a t i n g t o c l a i m s p r o c e s s i n g , a n d t h e r u l e s 
w h i c h s e t f o r t h t h e c i r c u m s t a n c e s u n d e r w h i c h t e m p o r a r y d i s a b i l i t y b e n e f i t s may 
b e u n i l a t e r a l l y t e r m i n a t e d , a r e s e t f o r t h i n OAR 4 3 6 , D i v i s i o n 6 0 . T h e r e i s 
n o t h i n g i n t h a t d i v i s i o n w h i c h p r o v i d e s s u p p o r t f o r t h e i n s u r e r ' s u n i l a t e r a l 
t e r m i n a t i o n o f b e n e f i t s i n t h i s c a s e . We c o n c l u d e , t h e r e f o r e , t h a t t h e i n s u r e r 
a c t e d w i t h o u t a u t h o r i t y i n u n i l a t e r a l l y t e r m i n a t i n g c l a i m a n t ' s b e n e f i t s . 

P e n a l t y 

We a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e i n s u r e r ' s a c t i o n was u n ­
r e a s o n a b l e . The a t t e m p t e d a p p l i c a t i o n o f D i v i s i o n 30 c l a i m c l o s u r e r u l e s t o an 
o p e n c l a i m , t h e c i r c u m v e n t i o n o f t h e e x p r e s s l a n g u a g e o f t h e s t a t u t e , a n d t h e 
f a i l u r e t o a b i d e b y t h e c l a i m s a d m i n i s t r a t i o n r u l e s o f D i v i s i o n 60 b y an e x p e r i ­
e n c e d i n s u r e r c o n s t i t u t e d an u n r e a s o n a b l e r e f u s a l t o p a y c o m p e n s a t i o n . See ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) . 

On r e v i e w , b o t h p a r t i e s a p p e a r t o a l l e g e t h a t t h e R e f e r e e a s s e s s e d an 
a t t o r n e y f e e o f $1,250 b a s e d on t h e i n s u r e r ' s u n r e a s o n a b l e c o n d u c t . H o w e v e r , 
b a s e d o n o u r r e v i e w o f t h e R e f e r e e ' s o r d e r a n d t h e r e c o r d , i n c l u d i n g c l a i m a n t ' s 
c o u n s e l ' s s t a t e m e n t o f s e r v i c e s a t h e a r i n g , we f i n d t h a t t h e R e f e r e e a s s e s s e d 
t h e $ 1 , 250 f e e f o r p r e v a i l i n g o v e r t h e i n s u r e r ' s d e n i a l o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s , n o t f o r t h e i n s u r e r ' s u n r e a s o n a b l e c o n d u c t . The R e f e r e e d i d n o t 
a s s e s s an a t t o r n e y f e e u n d e r ORS 6 5 6 . 3 8 2 ( 1 ) . 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o o n e - h a l f o f t h e p e n a l t y a w a r d e d c l a i m a n t 
i n l i e u o f a p e n a l t y - r e l a t e d a t t o r n e y f e e . See ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) ; N i c o l a s a 
M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) . As t h e R e f e r e e o m i t t e d t h i s p r o v i s i o n , we 
i n c l u d e i t h e r e . 

A t t o r n e y F e e s 

A l t h o u g h n e i t h e r p a r t y r a i s e d t h i s i s s u e , we f i n d t h a t t h e R e f e r e e e r r e d 
i n a s s e s s i n g t h e $1,250 i n s u r e r - p a i d a t t o r n e y f e e f o r p r e v a i l i n g o n t h e t e m p o ­
r a r y d i s a b i l i t y i s s u e . B e c a u s e t h e i n s u r e r ' s d e n i a l o n l y c o n c e r n e d t h e a mount 
o f t e m p o r a r y d i s a b i l i t y b e n e f i t s t o be p a i d o n a p r e v i o u s l y a c c e p t e d c l a i m f o r a 
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l e f t h a n d c o n d i t i o n , c l a i m a n t i s n o t e n t i t l e d t o a n a s s e s s e d a t t o r n e y f e e u n d e r 
ORS 6 5 6 . 3 8 6 ( 1 ) . James R. J o n e s , 42 Van N a t t a 238 ( 1 9 9 0 ; s e e a l s o C h a r l e s L. 
S m i t h , 4 1 Van N a t t a 75 ( 1 9 8 9 ) . R a t h e r , t h e a t t o r n e y f e e i s p a y a b l e o u t o f t h e 
i n c r e a s e d c o m p e n s a t i o n . See ORS 6 5 6 . 3 8 6 ( 2 ) ; OAR 4 3 8 - 1 5 - 0 4 5 . A c c o r d i n g l y , we 
a p p r o v e a n a t t o r n e y f e e o f 25 p e r c e n t o f t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y com­
p e n s a t i o n a w a r d e d b y t h e R e f e r e e , n o t t o e x c e e d $ 1 , 0 5 0 . 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an a s s e s s e d a t t o r n e y f e e f o r p r e v a i l i n g 
a g a i n s t t h e i n s u r e r ' s r e q u e s t f o r r e v i e w . See ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r ­
i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) a n d a p p l y i n g t h e m t o t h i s c a s e , 
we f i n d t h a t a r e a s o n a b l e a s s e s s e d a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r ­
v i c e s o n r e v i e w c o n c e r n i n g t h e t e m p o r a r y t o t a l d i s a b i l i t y i s s u e i s $ 5 0 0 , t o be 
p a i d b y t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we h a v e p a r t i c u l a r l y c o n s i d ­
e r e d t h e c o m p l e x i t y o f t h e i s s u e , t h e t i m e d e v o t e d t o t h e i s s u e ( a s r e p r e s e n t e d 
b y c l a i m a n t ' s r e s p o n d e n t ' s b r i e f a n d s t a t e m e n t o f s e r v i c e s ) , a n d t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e t h a t c l a i m a n t i s n o t e n t i t l e d t o a n 
a t t o r n e y f e e f o r s e r v i c e s p e r t a i n i n g t o t h e p e n a l t y i s s u e . S a x t o n v . S A I F , 80 
Or App 6 3 1 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 16, 1 9 9 1 i s m o d i f i e d i n p a r t a n d a f f i r m e d 
i n p a r t . O n e - h a l f o f t h e p e n a l t y a w a r d e d t o c l a i m a n t s h a l l b e p a i d t o c l a i m ­
a n t ' s c o u n s e l , i n l i e u o f an a t t o r n e y f e e . I n l i e u o f t h e R e f e r e e ' s a w a r d o f an 
i n s u r e r - p a i d a t t o r n e y f e e o f $1,250, we a p p r o v e an o u t - o f - c o m p e n s a t i o n a t t o r n e y 
f e e o f 25 p e r c e n t o f t h e i n c r e a s e d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n a w a r d e d b y 
t h e R e f e r e e , n o t t o e x c e e d $ 1,050. The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s a w a r d e d a r e a s o n a b l e a s s e s s e d f e e o f $500 f o r h i s s e r ­
v i c e s o n r e v i e w , p a y a b l e b y t h e i n s u r e r . 

M a r c h 3 1 , 1992 C i t e as 44 Van N a t t a 524 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
ADAM J . DELFEL, C l a i m a n t 
WCB Case No. 91-01987 

ORDER ON REVIEW 
M e r r i l l S c h n e i d e r , C l a i m a n t A t t o r n e y 

N e l s o n , e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members M o l l e r a nd N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e S c h u l t z ' s o r d e r t h a t : ( 1 ) d i r e c t e d 
t h e i n s u r e r t o c a l c u l a t e c l a i m a n t ' s r a t e o f t e m p o r a r y d i s a b i l i t y b e n e f i t s b a s e d 
o n h i s a v e r a g e w e e k l y e a r n i n g s f o r a 16 week p e r i o d w i t h o u t i n c l u d i n g t h o s e 
w e e k s when c l a i m a n t h a d no e a r n i n g s ; a n d ( 2 ) d e c l i n e d t o a s s e s s p e n a l t i e s a n d 
a t t o r n e y f e e s f o r a n a l l e g e d l y u n r e a s o n a b l e r a t e o f t e m p o r a r y d i s a b i l i t y . The 
i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r r e g a r d i n g t h e r a t e o f 
t e m p o r a r y d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e r a t e o f t e m p o r a r y d i s a b i l i t y 
a n d p e n a l t i e s a n d a t t o r n e y f e e s . We m o d i f y i n p a r t a n d a f f i r m i n p a r t . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t b u t c o r r e c t t h e d a t e o f i n j u r y i n 
t h e f i r s t p a r a g r a p h f r o m J a n u a r y 10, 1 9 9 1 t o J a n u a r y 2 0 , 1 9 9 1 . 
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R a t e o f T e m p o r a r y D i s a b i l i t y 

C l a i m a n t f i r s t a s s e r t s t h a t , as o f December 3 1 , 1 990, he s h o u l d b e c o n s i d ­
e r e d a " r e g u l a r e m p l o y e e . " We a g r e e w i t h t h e R e f e r e e t h a t c l a i m a n t was n o t 
" r e g u l a r l y e m p l o y e d " u n d e r ORS 6 5 6 . 2 1 0 ( 2 ) ( c ) . B o t h c l a i m a n t a n d h i s s u p e r v i s o r 
t e s t i f i e d t h a t c l a i m a n t was " p a r t - t i m e " a nd w o r k e d a c c o r d i n g t o t h e n e e d s o f t h e 
e m p l o y e r . ( T r . 1 3 - 1 4 , a n d 1 7 ) . The R e f e r e e t h e r e f o r e c o r r e c t l y a n a l y z e d t h e 
p r o p e r r a t e o f t e m p o r a r y d i s a b i l i t y u n d e r f o r m e r OAR 4 3 6 - 6 0 - 0 2 5 ( 4 ) ( a ) . See 
O v e r b e v v . K a i s e r H e a l t h P l a n , 93 Or App 175, 180 ( 1 9 8 8 ) ( c l a i m a n t ' s e m p l o y m e n t 
h e l d t o be " i r r e g u l a r " when t h e p a r t i e s i n t e n d e d t h a t c l a i m a n t ' s w o r k i n g h o u r s 
w o u l d v a r y a c c o r d i n g t o h e r a v a i l a b i l i t y a n d t h e e m p l o y e r ' s n e e d s ) . 

F o r m e r OAR 4 3 6 - 6 0 - 0 2 5 ( 4 ) ( a ) p r o v i d e s : 

" F o r w o r k e r s e m p l o y e d on c a l l , p a i d b y p i e c e w o r k o r w i t h 
v a r y i n g h o u r s , s h i f t s o r wages, i n s u r e r s s h a l l u s e t h e w o r k e r ' s 
a v e r a g e w e e k l y e a r n i n g s f o r t h e p r e v i o u s 26 weeks u n l e s s p e r i o d s o f 
e x t e n d e d g a p s e x i s t . When s u c h gaps e x i s t , i n s u r e r s s h a l l u s e no 
l e s s t h a n t h e p r e v i o u s f o u r weeks o f e m p l o y m e n t t o a r r i v e a t an 
a v e r a g e . F o r w o r k e r s e m p l o y e d l e s s t h a n f o u r w e e k s , o r w h e r e e x ­
t e n d e d g a p s e x i s t w i t h i n t h e f o u r weeks, i n s u r e r s s h a l l u s e t h e i n ­
t e n t a t t i m e o f h i r e as c o n f i r m e d b y t h e e m p l o y e r a n d t h e w o r k e r . " 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t d i d n o t f a l l u n d e r t h e f i r s t t w o s e n t e n c e s 
o f t h e r u l e , f i n d i n g t h a t t h e seven-week p e r i o d when c l a i m a n t d i d n o t w o r k f r o m 
N ovember 8 t h r o u g h December 30, 1990 c o n s t i t u t e d an " e x t e n d e d g a p " a n d t h a t 
c l a i m a n t d i d n o t w o r k f o u r weeks o f e m p l o y m e n t p r i o r t o t h e d a t e o f i n j u r y . 

D e t e r m i n i n g w h a t i s an " e x t e n d e d g a p" i s n o t b a s e d s o l e l y o n t h e l e n g t h o f 
t h e b r e a k i n w o r k , b u t m u s t a l s o be b a s e d on w h e t h e r t h e g a p h a s c a u s e d a c h a n g e 
i n t h e w o r k r e l a t i o n s h i p b e t w e e n e m p l o y e r and e m p l o y e e . C r a i g E. Hobbs, 39 Van 
N a t t a 690 ( 1 9 8 7 ) . W h e t h e r e x t e n d e d g aps i n a c l a i m a n t ' s e m p l o y m e n t e x i s t s h o u l d 
be d e t e r m i n e d o n a c a s e - b y - c a s e b a s i s . Dena L. B a r n e t t , 43 Van N a t t a 1776 
( 1 9 9 1 ) ; S a l l y M. T u r p i n , 37 Van N a t t a 9 2 4, 926 ( 1 9 8 5 ) . F o r i n s t a n c e , i f t h e 
w o r k i s s e a s o n a l , p e r i o d s o f l a y o f f g e n e r a l l y a r e t o be e x p e c t e d ; c o n s e q u e n t l y , 
u n l e s s a b n o r m a l l y l e n g t h y o r o c c u r r i n g d u r i n g an i r r e g u l a r t i m e o f y e a r , p e r i o d s 
o f l a y o f f a r e n o t c o n s i d e r e d " e x t e n d e d g a p s . " S a l l y M. T u r p i n , s u p r a . 

H e r e , t h e r e was t e s t i m o n y t h a t t h e e m p l o y e r ' s w o r k was s e a s o n a l , w i t h s l o w 
p e r i o d s i n J u n e t h r o u g h J u l y a nd November t h r o u g h December. ( T r . 1 9 ) . C l a i m a n t 
was t o l d i n e a r l y November t h a t t h e r e w o u l d be l i t t l e w o r k a n d he was a d v i s e d t o 
a p p l y f o r u n e m p l o y m e n t b e n e f i t s ; c l a i m a n t a l s o was t o l d t h a t w o r k w o u l d b e 
a v a i l a b l e a t t h e f i r s t o f t h e y e a r . ( T r . 1 0 ) . T h r o u g h o u t c l a i m a n t ' s e m p l o y m e n t 
w i t h t h e e m p l o y e r , he was o n - c a l l a n d w o r k e d a c c o r d i n g t o t h e n e e d s o f t h e em­
p l o y e r a t t h e same wages. ( T r . 2 1 - 2 2 ) . 

I n l i g h t o f t h i s t e s t i m o n y , we f i n d t h a t t h e b r e a k s i n e m p l o y m e n t , i n c l u d ­
i n g t h e s e v e n - w e e k p e r i o d , do n o t c o n s t i t u t e " e x t e n d e d g a p s " u n d e r f o r m e r OAR 
4 3 6 - 6 0 - 0 2 5 ( 4 ) ( a ) . The b r e a k s i n e m p l o y m e n t w e r e w i t h i n t h e r e a s o n a b l e e x p e c t a ­
t i o n s o f c l a i m a n t a n d t h e e m p l o y e r , i n t h a t a l o n g l a y o f f c o u l d b e e x p e c t e d i n 
November a n d December, as w e l l as s h o r t l a y o f f s a t o t h e r t i m e s o f t h e y e a r . 
F u r t h e r m o r e , c l a i m a n t ' s r e l a t i o n s h i p w i t h t h e e m p l o y e r d i d n o t a l t e r a s a r e s u l t 
o f t h e b r e a k . We t h e r e f o r e c o n c l u d e t h a t t h e r a t e o f t e m p o r a r y d i s a b i l i t y 
s h o u l d b e b a s e d o n c l a i m a n t ' s a v e r a g e w e e k l y e a r n i n g s d u r i n g h i s 2 5 w e e k s o f 
e m p l o y m e n t w i t h t h e e m p l o y e r . 

M o r e o v e r , we a g r e e w i t h t h e i n s u r e r t h a t c l a i m a n t ' s o v e r t i m e e a r n i n g s 
s h o u l d b e i n c l u d e d i n c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y . F o r m e r OAR 4 3 6 - 6 0 -
0 2 5 ( 2 ) ( g ) p r o v i d e s i n p a r t : 
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" I n s u r e r s s h a l l c o n s i d e r o v e r t i m e h o u r s o n l y when t h e w o r k e r 
w o r k e d o v e r t i m e o n a r e g u l a r b a s i s . O v e r t i m e e a r n i n g s s h a l l b e i n ­
c l u d e d i n t h e c o m p u t a t i o n a t t h e o v e r t i m e r a t e . * * * I f o v e r t i m e 
v a r i e s i n h o u r s w o r k e d p e r d a y o r week, u s e t h e a v e r a g i n g m e t h o d d e ­
s c r i b e d i n s u b s e c t i o n ( a ) . * * *" 

A c l a i m a n t w o r k s o v e r t i m e "on a r e g u l a r b a s i s " i f t h e w o r k e r f r e q u e n t l y 
w o r k s o v e r t i m e , as o p p o s e d t o o v e r t i m e t h a t i s s p o r a d i c . Guy M. G a b e l , 42 Van 
N a t t a 2 3 1 4 , 2316 ( 1 9 9 0 ) . H e r e , c l a i m a n t was p a i d f o r o v e r t i m e o r d o u b l e t i m e o n 
more t h a n h a l f o f t h e d a y s t h a t he w o r k e d . ( E x . A ) . We t h e r e f o r e c o n c l u d e t h a t 
c l a i m a n t ' s o v e r t i m e was f r e q u e n t a n d n o t s p o r a d i c , b r i n g i n g h i m u n d e r f o r m e r OAR 
4 3 6 - 6 0 - 0 2 5 ( 2 ) ( g ) . I n d e t e r m i n i n g t h e r a t e o f t e m p o r a r y d i s a b i l i t y , t h e r u l e 
p r o v i d e s t h a t we u s e t h e a v e r a g i n g m e t h o d c o n t a i n e d i n s u b s e c t i o n ( a ) . C o n s e ­
q u e n t l y , c l a i m a n t ' s o v e r t i m e h o u r s w o r k e d o v e r t h e 25 week p e r i o d w i l l b e a v e r ­
a g e d i n t o t h e r a t e o f t e m p o r a r y d i s a b i l i t y . 

I n c o n c l u s i o n , t h e R e f e r e e c a l c u l a t e d t h e r a t e o f t e m p o r a r y d i s a b i l i t y b y 
a v e r a g i n g c l a i m a n t ' s e a r n i n g s w i t h o u t c o n s i d e r i n g t h o s e w e e ks when c l a i m a n t d i d 
n o t w o r k . We m o d i f y t h e o r d e r t o p r o v i d e t h a t t h e r a t e o f t e m p o r a r y d i s a b i l i t y 
i s t o be c a l c u l a t e d a c c o r d i n g t o c l a i m a n t ' s a v e r a g e w e e k l y e a r n i n g s f o r t h e p r e ­
v i o u s 25 w e e k s b e f o r e t h e d a t e o f i n j u r y , s u c h r a t e t o i n c l u d e r e g u l a r , o v e r t i m e 
a n d d o u b l e t i m e h o u r s . 

P e n a l t i e s a n d A t t o r n e y Fees 

We a d o p t t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r d e c l i n i n g t o a w a r d c l a i m a n t a 
p e n a l t y u n d e r ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) o r a t t o r n e y f e e u n d e r ORS 6 5 6 . 3 8 2 ( 1 ) . M o r e ­
o v e r , we n o t e t h a t , e v e n i f c l a i m a n t was e n t i t l e d t o a p e n a l t y u n d e r ORS 
6 5 6 . 2 6 2 ( 1 0 ) ( a ) , c l a i m a n t ' s a t t o r n e y w o u l d r e c e i v e o n e - h a l f o f t h e a m o u n t " i n 
l i e u o f a n a t t o r n e y f e e , " a n d t h e r e f o r e w o u l d n o t be e n t i t l e d t o a n a t t o r n e y f e e 
u n d e r ORS 6 5 6 . 3 8 2 ( 1 ) . N i c o l a s a M a r t i n e z , 43 Van N a t t a 1638 ( 1 9 9 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2 4 , 1 9 9 1 i s m o d i f i e d i n p a r t a n d a f f i r m e d i n 
p a r t . T h a t p o r t i o n o f t h e o r d e r f i n d i n g t h a t t h e r a t e o f t e m p o r a r y d i s a b i l i t y 
s h o u l d b e c a l c u l a t e d b y a v e r a g i n g c l a i m a n t ' s a c t u a l e a r n i n g s f o r w e e k s w o r k e d i s 
m o d i f i e d . The r a t e o f t e m p o r a r y d i s a b i l i t y w i l l be b a s e d o n c l a i m a n t ' s a v e r a g e 
w e e k l y e a r n i n g s f o r t h e 25 weeks p r i o r t o t h e d a t e o f i n j u r y , i n c l u d i n g r e g u l a r , 
o v e r t i m e a n d d o u b l e t i m e e a r n i n g s . C l a i m a n t ' s a t t o r n e y i s a w a r d e d 25 p e r c e n t o f 
an y i n c r e a s e d c o m p e n s a t i o n c r e a t e d b y t h i s o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s 
c o u n s e l . H o w e v e r , t h e t o t a l o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e p a y a b l e f r o m t h i s 
o r d e r a n d t h e R e f e r e e ' s o r d e r s h a l l n o t e x c e e d $ 3 , 8 0 0 . The r e m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . 

M a r c h 3 1 . 1992 C i t e as 44 Van N a t t a 526 ( 1 9 9 2 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
C E L E S T E S. DEMETER, C l a i m a n t 

WCB Case No. 91-02990 
ORDER ON RECONSIDERATION 

C r a i n e & L o v e , C l a i m a n t A t t o r n e y s 
W a l l a c e & K l o r , D e f e n s e A t t o r n e y s 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e c o n s i d e r a t i o n o f o u r M a r c h 5, 1992 
O r d e r o n R e v i e w w h i c h a f f i r m e d t h e R e f e r e e ' s o r d e r t h a t s e t a s i d e t h e e m p l o y e r ' s 
d e n i a l o f p s y c h o l o g i c a l t r e a t m e n t . The e m p l o y e r a r g u e s t h a t o u r a n a l y s i s o f t h e 
c o m p e n s a b i l i t y o f t h e t r e a t m e n t i s i n c o n s i s t e n t w i t h t h e c o m p e n s a b i l i t y a n a l y s i s 
a p p l i e d i n J u d y R. H i c k s , 44 Van N a t t a 204 ( 1 9 9 2 ) . We d i s a g r e e . 
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I n H i c k s , t h e c l a i m a n t s u s t a i n e d v a r i o u s i n j u r i e s i n a motor v e h i c l e a c c i ­
d e n t (MVA) w h i l e r e t u r n i n g home from p h y s i c a l t h e r a p y f o r t h e c o n t i n u i n g e f f e c t s 
o f a compensable i n j u r y . The i n s u r e r d e nied t h e c o m p e n s a b i l i t y o f t h o s e i n j u r ­
i e s . The Board u p h e l d t h e d e n i a l , c o n c l u d i n g t h a t t h e compensable i n j u r y was 
no t t h e m a j o r c o n t r i b u t i n g cause o f t h e MVA i n j u r i e s . 

I n t h i s case, c l a i m a n t developed a p s y c h o l o g i c a l d i s o r d e r as a r e s u l t o f 
i n a p p r o p r i a t e s e x u a l remarks made by her c h i r o p r a c t o r d u r i n g t r e a t m e n t f o r t h e 
c o n t i n u i n g e f f e c t s o f a compensable back i n j u r y . The employer d e n i e d t h e com­
p e n s a b i l i t y o f t h e d i s o r d e r . We s e t a s i d e t h a t d e n i a l , c o n c l u d i n g t h a t t h e com­
pe n s a b l e i n j u r y was t h e major c o n t r i b u t i n g cause o f t h e d i s o r d e r . 

The a n a l y s i s a p p l i e d i n t h i s case i s t h e same as i n H i c k s . B o t h cases ap­
p l i e d t h e "major c o n t r i b u t i n g cause" s t a n d a r d s e t f o r t h i n ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . 
A l t h o u g h t h e r e c o r d i n Hi c k s was not s u f f i c i e n t t o meet t h a t s t a n d a r d o f causa­
t i o n , t h e r e c o r d i n t h i s case was s u f f i c i e n t . 

A c c o r d i n g l y , we w i t h d r a w our March 5, 1992 o r d e r . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our March 5, 1992 o r d e r . The 
p a r t i e s ' r i g h t s o f appeal s h a l l b e g i n t o r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

March 3 1 , 1992 C i t e as 44 Van N a t t a 527 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LOUISE A. GREINER, Claimant 

WCB Case No. 91-01997 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
Edward C. Olson, Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee G a l t o n ' s o r d e r t h a t : 
(1) f o u n d t h a t t h e Hearings D i v i s i o n had j u r i s d i c t i o n over a d i s p u t e c o n c e r n i n g 
t h e e n f o r c e m e n t o f a S t i p u l a t e d Order; (2) s e t a s i d e a "de f a c t o " d e n i a l o f 
c h i r o p r a c t i c t r e a t m e n t ; and (3) assessed a p e n a l t y and a t t o r n e y f e e f o r un r e a ­
s o n a b l e c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , m e d i c a l s e r ­
v i c e s and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

J u r i s d i c t i o n 

The Referee concluded t h a t t h e S t i p u l a t e d Order was a f i n a l judgment and 
r e s j u d i c a t a b a r r e d t h e employer from r e l i t i g a t i n g t h e i s s u e . The Ref e r e e a l s o 
c o n c l u d e d t h a t a p p l i c a t i o n o f t h e 1990 amendments t o t h e Workers' Compensation 
A c t t o a c o n t r a c t p r e v i o u s l y e n t e r e d i n t o by t h e p a r t i e s would r e s u l t i n an un­
c o n s t i t u t i o n a l i n t e r f e r e n c e w i t h a c o n t r a c t u a l o b l i g a t i o n . F i n a l l y , t h e Referee 
c o n c l u d e d t h a t t h e m e a i c a l s e r v i c e s i s s u e was a q u e s t i o n c o n c e r n i n g a c l a i m , 
o v e r w h i c h t h e He a r i n g s D i v i s i o n had j u r i s d i c t i o n . We agree t h a t t h e H e a r i n g s 
D i v i s i o n has j u r i s d i c t i o n over t h i s m a t t e r ; however, we a p p l y t h e f o l l o w i n g 
a n a l y s i s . 
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P u r s u a n t t o ORS 656.704(3), " m a t t e r s c o n c e r n i n g a c l a i m " do n o t i n c l u d e 
any d i s p u t e r e g a r d i n g m e d i c a l t r e a t m e n t o r fees f o r w h i c h a r e s o l u t i o n p r o c e d u r e 
i s o t h e r w i s e p r o v i d e d i n ORS Chapter 656. I n t h e p r e s e n t case, t h e employer 
e s s e n t i a l l y argues t h a t t h e i s s u e i n t h i s case c o n s i s t s o f a m e d i c a l s e r v i c e s 
d i s p u t e , w h i c h does n o t i n v o l v e a m a t t e r c o n c e r n i n g a c l a i m . 

ORS 656.327 p r o v i d e s a procedure f o r t h e r e s o l u t i o n o f d i s p u t e s between 
t h e i n s u r e r and t h e i n j u r e d worker c o n c e r n i n g m e d i c a l t r e a t m e n t t h a t i s a l l e g ­
e d l y " e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a t i o n o f r u l e s r e g a r d i n g 
t h e p e r f o r m a n c e o f m e d i c a l s e r v i c e s . " Thus, t h e employer argues t h a t , i n 
e f f e c t , t h e D i r e c t o r , r a t h e r t h a n t h e Hearings D i v i s i o n , has o r i g i n a l j u r i s d i c ­
t i o n i n t h i s case. We d i s a g r e e . 

The employer argues s o l e l y t h a t t h e c h i r o p r a c t i c c a r e p r o v i d e d by Dr. 
N i c h o l s i s n o t compensable d e s p i t e t h e terms o f t h e S t i p u l a t e d Order, as t h e 
1990 amendments i n Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2, have removed 
i s s u e s o f p a l l i a t i v e c a r e from t h e j u r i s d i c t i o n o f t h e H e a r i n g s D i v i s i o n . Ac­
c o r d i n g l y , we c o n c l u d e t h a t t h e i s s u e here concerns t h e a p p r o p r i a t e a p p l i c a t i o n 
o f a s t i p u l a t e d o r d e r , i . e . , an enforcement d i s p u t e . The Board, and t h u s t h e 
H e a r i n g s D i v i s i o n , has j u r i s d i c t i o n t o e n f o r c e s e t t l e m e n t s t i p u l a t i o n s . See, 
e.g., K e v i n A. Haines, 43 Van N a t t a 1041 ( 1 9 9 1 ) . 

I n Haines, t h e s t i p u l a t i o n a u t h o r i z e d t h e i n s u r e r t o d i s c o n t i n u e voca­
t i o n a l s e r v i c e s when a p p r o p r i a t e under " t h e r u l e s g o v e r n i n g v o c a t i o n a l a s s i s ­
t a n c e . " Because t h e d i s p u t e concerned t h e a p p r o p r i a t e a p p l i c a t i o n o f t h e D i r e c ­
t o r ' s a d m i n i s t r a t i v e r u l e s , we found t h a t t h e c l a i m a n t c o u l d n o t i n v o k e t h e 
j u r i s d i c t i o n o f t h e Hearings D i v i s i o n b e f o r e s e e k i n g a d m i n i s t r a t i v e r e v i e w by 
t h e D i r e c t o r , n o t w i t h s t a n d i n g t h e f a c t t h a t t h e Board g e n e r a l l y has j u r i s d i c t i o n 
t o e n f o r c e s t i p u l a t e d s e t t l e m e n t s . Haines, supra. 

I n t h e p r e s e n t case, t h e s t i p u l a t e d o r d e r p r o v i d e s t h a t " c l a i m a n t s h a l l be 
e n t i t l e d t o r e c e i v e p a l l i a t i v e c a r e not t o exceed two t r e a t m e n t s p e r month w i t h ­
o u t adequate j u s t i f i c a t i o n o f t r e a t m e n t s i n excess o f t h e g u i d e l i n e s p r o v i d e d . " 
A l t h o u g h t h e s t i p u l a t i o n here makes r e f e r e n c e t o an a d m i n i s t r a t i v e r u l e ( i . e . , 
t h e a d m i n i s t r a t i v e r u l e s p r o v i d i n g f o r c h i r o p r a c t i c c a r e i n excess o f t h e g u i d e ­
l i n e s ) , we r e i t e r a t e t h a t t h e employer has n o t c h a l l e n g e d c l a i m a n t ' s t r e a t m e n t s 
on t h a t b a s i s . R a t h e r , t h e employer defends i t s f a i l u r e t o comply w i t h t h e 
t e r m s o f t h e s t i p u l a t i o n on t h e ground t h a t t h e new law f i r s t r e q u i r e s a u t h o ­
r i z a t i o n f o r p a l l i a t i v e c a r e from t h e D i r e c t o r . A c c o r d i n g l y , we f i n d t h i s case 
d i s t i n g u i s h a b l e f r o m Haines. 

F i n a l l y , we c o n c l u d e t h a t t h e p r e s e n t case i s more analogous t o t h e f a c t s 
p r e s e n t e d i n P a t r i c k E. R i l e y , 44 Van N a t t a 281 ( 1 9 9 2 ) . I n R i l e y , t h e s t i p u ­
l a t e d o r d e r made no r e f e r e n c e t o any s t a t u t e o r a d m i n i s t r a t i v e r u l e . R a t h e r , we 
f o u n d t h a t t h e d i s p u t e s o l e l y concerned t h e meaning and a p p l i c a t i o n o f t h e t e r m s 
o f t h e s t i p u l a t i o n . R i l e y , supra. A c c o r d i n g l y , we c o n c l u d e d t h a t t h e H e a r i n g s 
D i v i s i o n had j u r i s d i c t i o n t o e n f o r c e t h e s t i p u l a t i o n . 

We acknowledge t h a t t h e s t i p u l a t i o n i n t h e i n s t a n t case i n c l u d e s a r e f e r ­
ence t o t h e g u i d e l i n e s . However, as we have found above, t h e d i s p u t e i n t h i s 
case s o l e l y c oncerns t h e a p p l i c a t i o n o f t h e terms o f t h e s t i p u l a t i o n . Under t h e 
c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e r e i s no p r o c e d u r e a v a i l a b l e i n Chapter 656 
f o r r e s o l v i n g t h i s d i s p u t e . We, t h e r e f o r e , agree w i t h t h e R e f e r e e t h a t t h e 
H e a r i n g s D i v i s i o n has j u r i s d i c t i o n over t h e q u e s t i o n o f enforcement o f t h e s t i p ­
u l a t e d s e t t l e m e n t . 

M e d i c a l S e r v i c e s 

We agree w i t h and adopt t h e p o r t i o n o f t h e Referee's o r d e r t h a t d i r e c t e d 
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t h e employer t o comply w i t h t h e terms o f t h e s t i p u l a t i o n . The employer's "de 
f a c t o " d e n i a l s o f c l a i m a n t ' s c h i r o p r a c t i c c a r e a r e , t h e r e f o r e , s e t a s i d e . 

529 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h a t p o r t i o n o f t h e Referee's o r d e r t h a t assessed a p e n a l t y and 
a t t o r n e y f e e . 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed a t t o r n e y f e e f o r p r e v a i l i n g 
a g a i n s t t h e employer's r e q u e s t f o r r e v i e w . See ORS 656.382( 2 ) . A f t e r c o n s i d e r ­
i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, 
we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w con­
c e r n i n g t h e i s s u e s o f j u r i s d i c t i o n and m e d i c a l s e r v i c e s i s $800, t o be p a i d by 
t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e i s s u e s (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d May 28, 1991 i s a f f i r m e d . For s e r v i c e s on r e ­
v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $800, p a y a b l e by 
t h e s e l f - i n s u r e d employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL W. HARDENBROOK, Claimant 

WCB Case No. 90-18961 
ORDER ON REVIEW 

Karen M. Werner, Claimant A t t o r n e y 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members N e i d i g , Tenenbaum and M o l l e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s c l a i m f o r a r i g h t knee i n j u r y . On r e v i e w , t h e i s s u e i s 
cour s e and scope o f employment. We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t , " as supplemented, exc e p t 
f o r t h e l a s t p a r a g r a p h . 

C l a i m a n t p l a y e d b a s k e t b a l l on h i s p a i d breaks and u n p a i d l u n c h b r e a k f o r 
h i s p e r s o n a l p l e a s u r e . 

The h e a r i n g was h e l d on January 30, 1991. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s i n j u r y was i n c u r r e d w h i l e he was engaged i n a c t i v i t i e s p r i m a r ­
i l y f o r h i s p e r s o n a l p l e a s u r e . 

C l a i m a n t ' s i n j u r y d i d n o t occur i n t h e course o f h i s employment. 
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CONCLUSIONS OF LAW AND OPINION 

I n d e c i d i n g t h i s mater, t h e Referee a p p a r e n t l y a p p l i e d w o r k e r s ' compensa­
t i o n law as amended by Oregon Laws 1990 ( S p e c i a l S e s s i o n ) , c h a p t e r 2. C l a i m a n t 
r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g was convened a f t e r J u l y 
1, 1990. T h e r e f o r e , t h e "sa v i n g s c l a u s e " c o n t a i n e d i n s e c t i o n 5 4 ( 2 ) does n o t 
a p p l y . I n a d d i t i o n , t h e m a t t e r a t i s s u e i s n o t s u b j e c t t o a s p e c i a l e x c e p t i o n 
t o t h e A c t ' s g e n e r a l a p p l i c a b i l i t y p r o v i s i o n . See, e.g., s e c t i o n 5 4 ( 3 ) . More­
o v e r , a p p l i c a t i o n o f t h e 1990 amendments w i l l n o t produce an ab s u r d o r u n j u s t 
r e s u l t i n c o n s i s t e n t w i t h t h e purposes and p o l i c i e s o f t h e w o r k e r s ' compensation 
law. I d a M. Walker, 43 Van N a t t a 1402 (1991). A c c o r d i n g l y , we t o o a n a l y z e t h i s 
m a t t e r under t h e Workers' Compensation Act as amended, e f f e c t i v e J u l y 1, 1990. 

F i n d i n g t h e i n s u r e d i n i t i a t e d b a s k e t b a l l a c t i v i t y f o r i t s b e n e f i t i n hav­
i n g a p r o d u c t i v e w o r k f o r c e , t h e Referee concluded t h a t c l a i m a n t ' s r i g h t knee i n ­
j u r y i s compensable. On r e v i e w , t h e i n s u r e r argues t h a t ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) ( B ) 
r e q u i r e s t h a t a s t a t u t o r y e x c l u s i o n a n a l y s i s precede any u n i t a r y work c o n n e c t i o n 
a n a l y s i s . See Rogers v. SAIF, 289 Or 633 (19 8 0 ) ; M e l l i s v. McEwen, Hanna, 
G i s v o l d , 74 Or App 571, 575, r e v den 300 Or 249 (1 9 8 5 ) . We agree. See C h a r l e s 
E. Negus, 42 Van N a t t a 2399 ( 1 9 9 0 ) ( c o n s t r u i n g f o r m e r ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) , now 
amended ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) ( B ) ) . 

ORS 656.005(7) d e f i n e s a "compensable i n j u r y " as an a c c i d e n t a l i n j u r y 
a r i s i n g o u t o f and i n t h e course o f employment; i t does n o t i n c l u d e , however, 
any i n j u r y i n c u r r e d w h i l e engaging i n r e c r e a t i o n a l a c t i v i t y p r i m a r i l y f o r t h e 
w o r k e r ' s p e r s o n a l p l e a s u r e . S u b s e c t i o n ( b ) ( B ) o f ORS 6 5 6 . 0 0 5 ( 7 ) , Or Laws 1990 
( S p e c i a l S e s s i o n ) , c h a p t e r 2, s e c t i o n 3. The s t a t u t e e x c l u d e s , i n t e r a l i a , c e r ­
t a i n r e c r e a t i o n a l a c t i v i t i e s from t h e d e f i n i t i o n o f compensable i n j u r y . How­
ev e r , t h e s t a t u t e does n o t a u t o m a t i c a l l y e x c l u d e t h o s e r e c r e a t i o n a l a c t i v i t i e s 
t h a t have a c l o s e work nexus and are n o t perfor m e d " p r i m a r i l y " f o r t h e w o r k e r ' s 
p e r s o n a l p l e a s u r e . 

As c l a i m a n t ' s i n j u r y o c c u r r e d w h i l e he was p l a y i n g b a s k e t b a l l on t h e em­
p l o y e r ' s p r e m i s e s d u r i n g h i s u n p a i d l u n c h break, our i n i t i a l i n q u i r y i n d e t e r ­
m i n i n g w h e t h e r c l a i m a n t ' s i n j u r y arose o u t o f and i n t h e c ourse o f employment 
must, t h e r e f o r e , concern why c l a i m a n t was p l a y i n g b a s k e t b a l l . I t i s u n c o n t r o -
v e r t e d t h a t t h e employer i n i t i a t e d an o p p o r t u n i t y f o r t h e b a s k e t b a l l games on 
br e a k s and l u n c h p e r i o d s i n p a r t t o i n c r e a s e p r o d u c t i v i t y and r a i s e employee 
m o r a l e , and t h a t i t p r o v i d e d t h e backboard and b a l l and d e c i d e d where t o p l a c e 
t h e hoop. C l a i m a n t ' s s u p e r v i s o r p a r t i c i p a t e d i n t h e s e games, sometimes encour­
a g i n g o t h e r employees t o p l a y . However, he d i d so as " j u s t a n o t h e r p l a y e r , " 
r a t h e r t h a n i n a s u p e r v i s o r y c a p a c i t y . We b e l i e v e t h e b e n e f i t t o t h e employer, 
improved m o r a l e and energy, was i n c i d e n t a l , and was g i v e n t o o much w e i g h t by t h e 
Re f e r e e , when viewed a l o n g w i t h t h e o t h e r c i r c u m s t a n c e s o f t h e case. 

C l a i m a n t t e s t i f i e d t h a t he was n o t r e q u i r e d t o p l a y b a s k e t b a l l as p a r t o f 
h i s j o b . He p l a y e d on h i s p a i d breaks and un p a i d l u n c h p e r i o d s because p l a y i n g 
b a s k e t b a l l i s f u n and he l o v e s t o p l a y . I n a d d i t i o n , he s t a t e d t h a t i t was an 
e n j o y a b l e way t o r e l i e v e t h e s t r e s s and t e n s i o n o f work, and br e a k up t h e 
monotony o f t h e day. On t h e s e f a c t s , we f i n d t h i s r e c r e a t i o n a l a c t i v i t y d i d n o t 
have a c l o s e work nexus and was performed " p r i m a r i l y " f o r t h e w o r k e r ' s p e r s o n a l 
p l e a s u r e . 

Moreover, a l t h o u g h no one M e l l i s f a c t o r i s d i s p o s i t i v e , i f we a n a l y z e 
c l a i m a n t ' s i n j u r y under t h e u n i t a r y work c o n n e c t i o n t e s t , we a r e persuaded t h a t 
t h e r e was n o t a s u f f i c i e n t b e n e f i t t o t h e employer t o f i n d a work c o n n e c t i o n be­
tween an i n j u r y o c c u r r i n g d u r i n g t h i s l u n c h - t i m e b a s k e t b a l l game and c l a i m a n t ' s 
employment. See Richmond v. SAIF, 58 Or App 354 (1 9 8 2 ) ; Steven M. Chambers, 42 
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Van N a t t a 2600 ( 1 9 9 0 ) ( b e n e f i t must be beyond an improvement i n employee h e a l t h 
o r m o r a l e i n o r d e r t o c o n s t i t u t e b e n e f i t t o t h e e m p l o y e r ) . 

I n summary, we f i n d t h a t c l a i m a n t ' s r i g h t knee i n j u r y was i n c u r r e d w h i l e 
he was e n g a g i n g i n a c t i v i t i e s p r i m a r i l y f o r h i s p e r s o n a l p l e a s u r e . T h i s i s t h e 
t y p e o f i n j u r y t h e l e g i s l a t u r e i n t e n d e d t o e x c l u d e f r o m t h e 1990 s t a t u t o r y d e f i ­
n i t i o n o f "compensable i n j u r y " when i t m o d i f i e d s u b s e c t i o n ( b ) ( B ) o f ORS 
6 5 6 . 0 0 5 ( 7 ) . As c l a i m a n t ' s knee c o n d i t i o n d i d n o t a r i s e o u t o f and i n t h e course 
o f h i s employment, i t i s n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 25, 1991 i s r e v e r s e d . The Referee's 
award o f an assessed a t t o r n e y f e e i s r e v e r s e d . The i n s u r e r ' s September 18, 1990 
d e n i a l i s r e i n s t a t e d and u p h e l d . 

Board Member Moller d i s s e n t i n g . 

I concur w i t h t h e m a j o r i t y ' s c o n c l u s i o n t h a t amended ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) ( B ) 
r e q u i r e s t h a t a s t a t u t o r y e x c l u s i o n a n a l y s i s precede any u n i t a r y work c o n n e c t i o n 
a n a l y s i s i n d e t e r m i n i n g c o m p e n s a b i l i t y o f i n j u r i e s i n c u r r e d w h i l e p a r t i c i p a t i n g 
i n r e c r e a t i o n a l a c t i v i t i e s . However, on t h e f a c t s o f t h i s case, I would f i n d 
t h e c l a i m compensable. 

Here, p l a y i n g b a s k e t b a l l on p a i d breaks and u n p a i d l u n c h p e r i o d s was n o t 
m e r e l y a r e c r e a t i o n a l a c t i v i t y ; i t a l s o had a s i g n i f i c a n t work nexus. The em­
p l o y e r i n i t i a t e d , f i n a n c e d , and c o n s t r u c t e d a b a s k e t b a l l c o u r t on i t s p r e m i s e s ; 
p r o v i d e d a b a l l ; and a t l e a s t s u b t l y encouraged workers t o p l a y . I t d i d t h i s 
s o l e l y t o r a i s e employee morale and t h u s i n c r e a s e p r o d u c t i v i t y . C l a i m a n t p l a y e d 
t o r e l e a s e t e n s i o n and s t r e s s , and t o break up t h e monotony o f t h e day; he has 
never d e n i e d t h a t he found p l a y i n g b a s k e t b a l l t o be a f u n a c t i v i t y . Under t h e s e 
c i r c u m s t a n c e s , p l a y i n g b a s k e t b a l l had a c l o s e work nexus and was n o t p e r f o r m e d 
" p r i m a r i l y " f o r t h e worker's p e r s o n a l p l e a s u r e . A c c o r d i n g l y , I w o uld conclude 
t h a t t h i s " r e c r e a t i o n a l a c t i v i t y " does n o t f i t i n t o t h e 1990 s t a t u t o r y e x c l u s i o n 
t o t h e d e f i n i t i o n o f "compensable i n j u r y . " 

H a v i n g f o u n d no s t a t u t o r y bar t o c o m p e n s a b i l i t y , I would t h e n concur w i t h 
t h e R e f e r e e ' s w o r k - r e l a t e d n e s s assessment and f i n d c l a i m a n t ' s i n j u r y compensable 
under t h e u n i t a r y work c o n n e c t i o n t e s t . A l t h o u g h no one M e l l i s f a c t o r i s d i s ­
p o s i t i v e , when t a k e n as a whole, I am persuaded t h a t t h e r e i s a s i g n i f i c a n t work 
c o n n e c t i o n between t h e l u n c h - t i m e b a s k e t b a l l game and c l a i m a n t ' s employment. 

The m a j o r i t y d i s m i s s e s any b e n e f i t t o t h e employer, w h i c h i t c h a r a c t e r i z e s 
as improved m o r a l e and energy, as merely an " i n c i d e n t a l " b e n e f i t . However, as 
t h e R e f e r e e c o r r e c t l y c o ncluded, t h e employer i n i t i a t e d t h i s a c t i v i t y f o r " t h e 
e mployer's b e n e f i t i n h a v i n g an e m o t i o n a l l y h e a l t h y group o f w o r k e r s t o r e t u r n 
t o h i s machines f o r a p r o d u c t i v e a f t e r n o o n . " [emphasis s u p p l i e d ] . Having a 
p r o d u c t i v e w o r k f o r c e c o n s t i t u t e s more t h a n an " i n c i d e n t a l " b e n e f i t t o an em­
p l o y e r . C onsequently, I would a f f i r m t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s 
knee i n j u r y arose o u t o f and i n t h e course o f h i s employment and i s , t h e r e f o r e , 
compensable. 

T h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 
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I n t h e M a t t e r o f t h e Compensation o f 
VINCENT L. KEPHART, Claimant 

WCB Case Nos. 90-15053 & 90-15054 
. ORDER ON REVIEW 

Malagon, Moore, e t a l . , C l aimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M c W i l l i a m s ' o r d e r 
t h a t : (1) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s June 1990 r i g h t 
s h o u l d e r i n j u r y c l a i m ; and (2) g r a n t e d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s 
m o t i o n t o d i s m i s s c l a i m a n t ' s Request f o r H e a r i n g on t h e b a s i s t h a t he was n o t a 
s u b j e c t w o r k e r o f i t s i n s u r e d . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s c o n s e q u e n t i a l c o n d i t i o n and s u b j e c t i v i t y . 

We a f f i r m and adopt t h e Referee's o r d e r , w i t h t h e f o l l o w i n g comments. 
Co n c e r n i n g SAIF's d e n i a l , under ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) , a wor k e r who s u f f e r s a 
second i n j u r y as a consequence o f t h e o r i g i n a l compensable i n j u r y w i l l be com­
pen s a t e d f o r t h e second c o n d i t i o n o n l y i f t h e compensable i n j u r y i s t h e m a j or 
c o n t r i b u t i n g cause o f t h a t i n j u r y . See J u l i e K. Gasperino, 43 Van N a t t a 1151 
(1 9 9 1 ) . C l a i m a n t has n o t s u s t a i n e d h i s burden o f p r o o f under ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . 

C o n c e r n i n g t h e s u b j e c t worker i s s u e , r e m u n e r a t i o n , o r "wages," i s d e f i n e d 
as " t h e money r a t e a t wh i c h t h e s e r v i c e r e n d e r e d i s recompensed . . . o r s i m i l a r 
advantage r e c e i v e d f r o m t h e employer. . . ." ORS 656.005(27). We do n o t f i n d 
t h a t t h e " p r a c t i c a l e x p e r i e n c e " c l a i m a n t g a i n e d d u r i n g two weeks o f o b s e r v a t i o n 
and s u p e r v i s e d d r i v i n g c o n s t i t u t e s an "advantage" t h a t " r i s e s t o t h e l e v e l o f 
r e m u n e r a t i o n . " See, e.g., Robert A. Olson, 43 Van N a t t a 1431 ( 1 9 9 1 ) ( a c c r u e d 
f l i g h t t i m e n o t c o n s i d e r e d a form o f r e m u n e r a t i o n i n c a l c u l a t i n g r a t e o f tempo­
r a r y d i s a b i l i t y b e n e f i t s ) . T h e r e f o r e , we agree t h a t c l a i m a n t was n o t a s u b j e c t 
w o r k e r o f L i b e r t y N o r t h w e s t ' s i n s u r e d . See BBC Brown B o v e r i v. Lusk, 108 Or App 
623, 626-27 ( 1 9 9 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 14, 1991 i s a f f i r m e d . 

March 3 1 , 1992 C i t e as 44 Van N a t t a 532 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES J . KITCHIN, Claimant 

WCB Case No. 90-21594 
ORDER ON REVIEW 

H o l l i s Ransom, Claimant A t t o r n e y 
J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Tenenbaum's o r d e r t h a t 
f o u n d t h a t t h e H e a r i n g s D i v i s i o n was w i t h o u t j u r i s d i c t i o n t o r e v i e w t h e d i r e c ­
t o r ' s d i s m i s s a l o f c l a i m a n t ' s r e q u e s t f o r r e v i e w o f t h e SAIF C o r p o r a t i o n ' s t e r ­
m i n a t i o n o f v o c a t i o n a l a s s i s t a n c e . On r e v i e w , t h e i s s u e i s j u r i s d i c t i o n . We 
co n c l u d e t h a t we have j u r i s d i c t i o n and we a f f i r m t h e Order o f D i s m i s s a l . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t r e g a r d i n g t h e v o c a t i o n a l a s s i s ­
t a n c e i s s u e . 



James J. K i t c h i n , 44 Van N a t t a 532 (1992) 

CONCLUSIONS OF LAW AND OPINION 
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ORS 656.283(2) p l a c e s i n i t i a l j u r i s d i c t i o n c o n c e r n i n g v o c a t i o n a l a s s i s ­
t a n c e w i t h t h e D i r e c t o r . Consequently, a c l a i m a n t must f i r s t a p p l y t o t h e 
D i r e c t o r f o r r e v i e w r e g a r d i n g such i s s u e s ; t h e Hearings D i v i s i o n t h e n has j u r i s ­
d i c t i o n t o r e v i e w t h e d e c i s i o n o f t h e D i r e c t o r . See e.g. David M. M a r v i n , 42 
Van N a t t a 1778, 1780 (1 9 9 0 ) . I n t h i s case, c l a i m a n t d i d a p p l y f o r r e v i e w by t h e 
D i r e c t o r . A l t h o u g h t h e D i r e c t o r d i s m i s s e d t h e a p p l i c a t i o n because i t was n o t 
t i m e l y f i l e d , t h e f a c t t h a t c l a i m a n t a p p l i e d f o r r e v i e w by t h e D i r e c t o r , and t h e 
D i r e c t o r ( t h r o u g h t h e R e h a b i l i t a t i o n Review S e c t i o n ) made a d e c i s i o n r e g a r d i n g 
t h e a p p l i c a t i o n , s a t i s f i e s ORS 656.283(2). We t h e r e f o r e c o n c l u d e t h a t we have 
j u r i s d i c t i o n t o r e v i e w t h e D i r e c t o r ' s d i s m i s s a l . 

ORS 656.283(2) r e q u i r e s t h a t a worker who i s d i s s a t i s f i e d w i t h an a c t i o n 
o f t h e i n s u r e r r e g a r d i n g v o c a t i o n a l a s s i s t a n c e f i r s t a p p l y f o r r e v i e w t o t h e 
D i r e c t o r " not l a t e r t h a n t h e 6 0 t h day a f t e r t h e d a t e t h e worker was n o t i f i e d o f 
t h e a c t i o n . " Here, i t i s u n d i s p u t e d t h a t c l a i m a n t r e c e i v e d an end o f e l i g i b i l ­
i t y l e t t e r f r o m SAIF on A p r i l 2 1 , 1990 b u t d i d n o t a p p l y f o r r e v i e w u n t i l Novem­
ber 9, 1990. T h e r e f o r e , c l a i m a n t d i d n o t t i m e l y a p p l y f o r r e v i e w as r e q u i r e d by 
t h e s t a t u t e . We a r e unable t o conclude t h a t t h e D i r e c t o r ' s o r d e r f a l l s w i t h i n 
one o f t h e c i r c u m s t a n c e s l i s t e d i n ORS 656.283(2)(a) t h r o u g h ( d ) . A c c o r d i n g l y , 
we a r e w i t h o u t a u t h o r i t y t o m o d i f y t h a t d e c i s i o n . See Lo n n i e H. S t o u t , 42 Van 
N a t t a 2548 ( 1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 15, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . The o r d e r i s r e v e r s e d t o t h e e x t e n t t h a t i t d e t e r m i n e d t h a t t h e Ref­
e r e e was w i t h o u t j u r i s d i c t i o n t o r e v i e w t h e d i s m i s s a l o f c l a i m a n t ' s a p p l i c a t i o n 
f o r D i r e c t o r ' s r e v i e w o f h i s v o c a t i o n a l a s s i s t a n c e m a t t e r . We c o n c l u d e t h a t we 
have j u r i s d i c t i o n t o r e v i e w t h e d i s m i s s a l , and we a f f i r m t h e D i r e c t o r s Order o f 
D i s m i s s a l . The remainder o f t h e o r d e r i s a f f i r m e d . 

March 3 1 , 1992 C i t e as 44 Van N a t t a 533 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
PAUL E. KLUTZ, Claimant 
WCB Case No. 91-01188 

ORDER ON REVIEW 
M a r t i n J. McKeown, Claimant A t t o r n e y 
Debra Ehrman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e O t t o ' s 
o r d e r w h i c h d e c l i n e d t o f i n d t h a t i t was e n t i t l e d t o an o f f s e t o f b e n e f i t s f o r 
an a l l e g e d overpayment o f temporary d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e 
i s o f f s e t . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" and " F i n d i n g s o f U l t i m a t e F a c t , " 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . By s t i p u l a t e d o r d e r d a t e d August 24, 1987, 
t h e p a r t i e s agreed t h a t SAIF was e n t i t l e d t o an o f f s e t f o r o v e r p a i d t e m p o r a r y 
d i s a b i l i t y i n t h e amount o f $2,812.50. That o r d e r has become f i n a l by o p e r a t i o n 
o f law. 

CONCLUSIONS OF LAW AND OPINION 

A t h e a r i n g , SAIF a s s e r t e d e n t i t l e m e n t t o an o f f s e t o f $4,796.74 i n a l l e g e d 
o v e r p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s . The r e q u e s t e d o f f s e t c o n s i s t e d o f two 



534 Paul E. K l u t z , 44 Van N a t t a 533 (1992) 

d i f f e r e n t amounts: An overpayment o f $2,812.50 d u r i n g 1986 and 1987; and an 
overpayment o f $1,984.24 f o r t h e p e r i o d June 13, 1990 t h r o u g h August 7, 1990. 
W i t h r e g a r d t o t h e l a t t e r a l l e g e d overpayment, t h e Referee f o u n d t h a t SAIF's 
l e t t e r t o c l a i m a n t d a t e d January 15, 1991 f u l f i l l e d t h e p r o c e d u r a l r e q u i r e m e n t s 
o f n o t i f i c a t i o n p u r s u a n t t o OAR 436-60-170. However, he c o n c l u d e d t h a t SAIF had 
n o t o f f e r e d s u f f i c i e n t e v i d e n c e t o e s t a b l i s h t h e a c t u a l amount t h a t c l a i m a n t r e ­
c e i v e d d u r i n g t h e a l l e g e d overpayment p e r i o d . He t h e r e f o r e , d e n i e d t h a t p o r t i o n 
o f t h e r e q u e s t e d o f f s e t . We adopt h i s o p i n i o n on t h i s i s s u e . However, t h e Ref­
er e e d i d n o t address t h e o f f s e t r e q u e s t f o r t h e a l l e g e d overpayment o f 
$2,812.50. We do so now. 

A l l e g e d Overpayment i n t h e Amount o f $2,812.50 

A S t i p u l a t e d Order was r e c e i v e d . i n t o evidence as E x h i b i t 9 and made p a r t 
o f t h e r e c o r d . The S t i p u l a t e d Order p r o v i d e s , i n p e r t i n e n t p a r t : 

"The p a r t i e s agree t o s e t t l e a l l i s s u e ( s ) r a i s e d o r r a i s a b l e 
a t t h i s t i m e as f o l l o w s : 

"a. SAIF C o r p o r a t i o n ' s overpayment c l a i m o f $2,812.50 i s ap­
pro v e d . SAIF C o r p o r a t i o n may use t h i s overpayment t o o f f s e t o b l i g a ­
t i o n s o f f u t u r e permanent p a r t i a l d i s a b i l i t y . " 

The s t i p u l a t i o n was s i g n e d by a l l o f t h e p a r t i e s and s u b s e q u e n t l y approved 
by R e f e r e e Leahy. The o r d e r was not appealed and, t h u s , became a f i n a l o r d e r . 

Based upon t h e s t i p u l a t i o n , we conclude t h a t SAIF has e s t a b l i s h e d e n t i t l e ­
ment t o an o f f s e t f o r overpayment o f temporary d i s a b i l i t y . See A l l e n L. F r i n k , 
42 Van N a t t a 2666 ( 1 9 9 0 ) . We t h e r e f o r e conclude t h a t SAIF i s e n t i t l e d t o an 
o f f s e t i n t h e amount o f $2,812.50. See A l l e n L. F r i n k , s u p r a ; D e s i R. D a v i s , 42 
Van N a t t a 1524 ( 1 9 9 0 ) . 

Inasmuch as an o f f s e t does n o t reduce compensation w i t h i n t h e meaning o f 
ORS 6 5 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e award f o r success­
f u l l y d e f e n d i n g a p o r t i o n o f t h e Referee's o r d e r t h a t d e c l i n e d t o g r a n t SAIF's 
o f f s e t a u t h o r i z a t i o n r e q u e s t . S t r a z i v. SAIF, 109 Or App 105 ( 1 9 9 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 17, 1991 i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . That p o r t i o n w h i c h d e c l i n e d t o f i n d t h a t t h e SAIF C o r p o r a t i o n was e n t i ­
t l e d t o an o f f s e t o f b e n e f i t s i n t h e amount o f $2,812.50 f o r an overpayment o f 
te m p o r a r y d i s a b i l i t y b e n e f i t s i s r e v e r s e d , and SAIF i s a u t h o r i z e d t o o f f s e t t h a t 
amount a g a i n s t f u t u r e awards o f permanent d i s a b i l i t y . The rema i n d e r o f t h e 
o r d e r i s a f f i r m e d . 

March 3 1 , 1992 C i t e as 44 Van N a t t a 534 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM V. LONG, Claimant 

WCB Case Nos. 90-21334 & 91-02180 
ORDER ON REVIEW 

Westmoreland & Shebley, Claimant A t t o r n e y s 
S t o e l , R i v e s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members M o l l e r and N e i d i g . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r w h i c h : (1) u p h e l d 
t h e i n s u r e r ' s d e n i a l o f h i s c l a i m f o r a low back i n j u r y ; and (2) u p h e l d t h e 



W i l l i a m V. Long, 44 Van N a t t a 534 (1992) 

i n s u r e r ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t low back c o n d i t i o n . 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a g g r a v a t i o n . 
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We a f f i r m and adopt t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g supplemen­
t a t i o n c o n c e r n i n g t h e t i m e l i n e s s o f h i s c l a i m f o r a 1987 i n j u r y . 

A c l a i m a n t i s r e q u i r e d t o g i v e t h e employer w r i t t e n n o t i c e o f t h e c l a i m 
w i t h i n 30 days o f t h e i n j u r y . ORS 656.265(1) and ( 2 ) . F a i l u r e t o g i v e n o t i c e 
o f t h e c l a i m w i t h i n t h i s p e r i o d b a r s a c l a i m u n l e s s : (1) t h e employer had know­
le d g e o f t h e i n j u r y ; o r (2) t h e i n s u r e r was not p r e j u d i c e d by t h e f a i l u r e t o 
p r o v i d e n o t i c e ; o r (3) t h e c a r r i e r has begun payments as r e q u i r e d under ORS 
656.001 t o 656.794; o r (4) n o t i c e i s g i v e n w i t h i n one year o f t h e i n j u r y and t h e 
c l a i m a n t had good cause f o r f a i l i n g t o g i v e n o t i c e w i t h i n 30 days. ORS 
6 5 6 . 2 6 5 ( 4 ) ( a ) - ( d ) ; G l o r y Yankaunskas, 43 Van N a t t a 670 (1 9 9 1 ) . 

The R e f e r e e f o u n d t h a t c l a i m a n t had not g i v e n n o t i c e o f h i s a c c i d e n t 
w i t h i n 30 days and t h e employer d i d n o t have knowledge t h a t h i s c l a i m was work-
r e l a t e d . The Referee f u r t h e r concluded t h a t t a k i n g i n t o c o n s i d e r a t i o n c l a i m ­
a n t ' s d e g e n e r a t i v e d i s e a s e , t h e i n s u r e r was p r e j u d i c e d by h i s f a i l u r e t o g i v e 
t i m e l y n o t i c e o f an i n j u r y . We agree. The i n s u r e r ' s i n a b i l i t y t o o b t a i n a 
m e d i c a l r e p o r t i n a t i m e l y manner f o l l o w i n g t h e March 1987 i n c i d e n t was p r e j u d i ­
c i a l . We n o t e i n t h i s r e g a r d t h a t t h e i n s u r e r had c l a i m a n t examined by an i n d e ­
pendent m e d i c a l examiner w i t h i n one month from h i s 1990 c l a i m . 

We c o n c l u d e t h a t t h e Referee c o r r e c t l y found t h a t t h e c l a i m was t i m e -
b a r r e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2, 1991, as amended by t h e May 10, 1991 
o r d e r , i s a f f i r m e d . 

March 3 1 , 1992 C i t e as 44 Van N a t t a 535 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LELA K. MEAD, Claimant 
WCB Case No. 89-03163 

ORDER ON REVIEW 
David C. Force, Claimant A t t o r n e y 

A l a n L. Ludwick ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Gunn and Tenenbaum 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e T. Lavere 
Johnson's o r d e r t h a t s e t a s i d e t h e D e t e r m i n a t i o n Order as p r e m a t u r e . C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t d e c l i n e d t o award an 
i n s u r e r - p a i d a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t SAIF's a f f i r m a t i v e a l l e g a t i o n 
o f an overpayment o f temporary d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e a t t o r n e y 
f e e s , p r e m a t u r e c l o s u r e and, a l t e r n a t i v e l y , e x t e n t o f unscheduled permanent p a r ­
t i a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa­
t i o n . A t t h e t i m e c f h e a r i n g , c l a i m a n t was 49 yea r s o l d . She has a h i g h s c h o o l 
d i p l o m a o r GED and has completed f o u r years o f c o l l e g e . C l a i m a n t has 50 degrees 
o f f o r w a r d lumbar f l e x i o n and 20 degrees o f r i g h t and l e f t l a t e r a l lumbar 
f l e x i o n . 



536 

Premature C l o s u r e 

L e l a K. Mead, 44 Van N a t t a 535 (1992) 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e concluded t h a t c l a i m a n t ' s low back a g g r a v a t i o n c l a i m , w h i c h 
i n c l u d e d t h e development o f i n c i s i o n a l neuromas l o c a t e d on two s u r g i c a l s c a r s on 
t h e l o w e r back, was p r e m a t u r e l y c l o s e d by t h e March 24, 1989 D e t e r m i n a t i o n 
Order. We d i s a g r e e . 

A c l a i m f o r compensation s h a l l not be c l o s e d nor t e m p o r a r y d i s a b i l i t y ben­
e f i t s compensation t e r m i n a t e d i f t h e worker's c o n d i t i o n has n o t become m e d i c a l l y 
s t a t i o n a r y . ORS 656 . 2 6 8 ( 1 ) . The t e s t f o r d e t e r m i n i n g whether a w o r k e r i s medi­
c a l l y s t a t i o n a r y i s whether " f u r t h e r m e d i c a l improvement would r e a s o n a b l y be ex­
p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . " ORS 65 6 . 0 0 5 ( 1 7 ) . 
C l a i m a n t b e a r s t h e burden o f p r o v i n g t h a t she was n o t m e d i c a l l y s t a t i o n a r y when 
her low back i n j u r y c l a i m was c l o s e d . ORS 656.266; B e r l i n e r v. Weyerhaeuser, 54 
Or App 624 (1981) . 

I n t h i s case, c l a i m a n t i n j u r e d her low back i n Fe b r u a r y 1979 and underwent 
c o r r e c t i v e s u r g e r y i n 1982. SAIF a c c e p t e d . t h e c l a i m , w h i c h was u l t i m a t e l y 
c l o s e d by a September 1983 D e t e r m i n a t i o n Order. A f t e r c l o s u r e , c l a i m a n t f i l e d 
an a g g r a v a t i o n c l a i m f o r a worsened back c o n d i t i o n . Her c l a i m was based, i n 
p a r t , on Dr. Grimm's d i a g n o s i s o f p r o b a b l e i n c i s i o n a l neuromas and recommenda­
t i o n o f p o s s i b l e s u r g i c a l e x p l o r a t i o n . A f t e r a p e r i o d o f p r o t r a c t e d l i t i g a t i o n , 
t h e c o u r t f o u n d t h e c l a i m compensable and remanded t h e m a t t e r t o SAIF. The 
c l a i m was s u b s e q u e n t l y c l o s e d by a March 24, 1989 D e t e r m i n a t i o n Order. 

The R e f e r e e concl u d e d t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d because no 
p h y s i c i a n had e v e r found c l a i m a n t m e d i c a l l y s t a t i o n a r y w i t h r e g a r d t o her i n c i ­
s i o n a l neuromas. The absence o f such evidence, however, i s due t o t h e f a c t t h a t 
c l a i m a n t sought no m e d i c a l t r e a t m e n t f o r t h e neuromas a f t e r Dr. Grimm's p r o b a b l e 
d i a g n o s i s and t h a t no p h y s i c i a n has s i n c e found t h e presence o f i n c i s i o n a l 
neuromas upon e x a m i n a t i o n . Under t h e c i r c u m s t a n c e s , we do n o t b e l i e v e t h a t 
c l a i m a n t has s a t i s f i e d her a f f i r m a t i v e burden o f p r o v i n g t h a t h er c o n d i t i o n was 
n o t m e d i c a l l y s t a t i o n a r y on t h e dat e o f c l o s u r e . B e r l i n e r v. Weyerhaeuser, 
su p r a . A c c o r d i n g l y , t h e March 24, 1989 D e t e r m i n a t i o n Order i s r e i n s t a t e d . 

E x t e n t o f Permanent D i s a b i l i t y 

The i s s u e o f e x t e n t o f unscheduled permanent d i s a b i l i t y was r a i s e d by 
c l a i m a n t a t h e a r i n g . The Referee d i d n o t address i t , however, h a v i n g f o u n d p r e ­
mature c l a i m c l o s u r e . As we have r e v e r s e d t h e Referee's d e c i s i o n and r e i n s t a t e d 
t h e D e t e r m i n a t i o n Order and s i n c e we f i n d t h e r e c o r d s u f f i c i e n t l y d e v e l o p e d , we 
now address t h a t i s s u e on r e v i e w . 

A t t h e o u t s e t , we n o t e t h a t , i n her respondent's b r i e f , c l a i m a n t has r e ­
q u e s t e d an award f o r permanent and t o t a l d i s a b i l i t y . We f i n d no e v i d e n c e , how­
e v e r , t h a t c l a i m a n t r a i s e d t h a t i s s u e b e f o r e t h e Referee. A c c o r d i n g l y , we de­
c l i n e t o address i t h e r e . See Stevenson v. Blue Cross, 108 Or App 247 ( 1 9 9 1 ) . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l ­
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e dat e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l ­
i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on March 24, 
1989, we a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order 
i n r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t sea. (WCD 
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Admin. Order 6-1988). Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e 
r a t i n g o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . 
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The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impairment. Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a re added and t h e sum i s m u l t i p l i e d by t h e appro­
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 48 ye a r s i s 1. Former OAR 
436-35-290(4) . 

E d u c a t i o n 

C l a i m a n t has o b t a i n e d a h i g h s c h o o l diploma o r GED and has com p l e t e d f o u r 
y e a r s o f c o l l e g e . T h e r e f o r e , t h e a p p r o p r i a t e f o r m a l e d u c a t i o n v a l u e i s 0. For­
mer OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( a ) . 

S k i l l s 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n ye a r s p r e c e d i n g t h e date o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For our purposes, p e r ­
manent d i s a b i l i t y i s de t e r m i n e d on t h e date o f h e a r i n g . The p o s i t i o n w h i c h 
c l a i m a n t s u c c e s s f u l l y performed d u r i n g t h e t e n years p r e c e d i n g t h e d a t e o f hear­
i n g , w h i c h has t h e h i g h e s t SVP l e v e l , was t h a t as a r e s p i r a t o r y t h e r a p i s t 
(DOT # 079.361-010). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s 2. Former 
OAR 436-35 - 3 0 0 ( 4 ) . 

T r a i n i n g 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y l e v e l p o s i t i o n . L a r r y L. McDougal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has demonstrated competence i n a s p e c i f i c v o c a t i o n a l p u r ­
s u i t ( r e s p i r a t o r y t h e r a p i s t ) . Thus, t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 0. For­
mer OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( b ) . 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who has e i t h e r r e t u r n e d t o m o d i f i e d 
work o r r e c e i v e d a work o f f e r i s dete r m i n e d from a m a t r i x o f v a l u e s a t f o r m e r 
OAR 436-35-310(3). That m a t r i x compares t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s 
u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d 
work. T h i s i s t r u e even though c l a i m a n t may have t h e p h y s i c a l c a p a c i t y t o do 
h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employment. P h y s i c a l c a p a c i t i e s 
a r e n o t d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We u t i l i z e t h o s e d e f i n i t i o n s con­
t a i n e d i n f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e s l i g h t p h y s i c a l 
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c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 3. Former OAR 436-
3 5 - 3 1 0 ( 3 ) . 

I m p a i r m e n t 

C l a i m a n t i s e n t i t l e d t o t h e f o l l o w i n g v a l u e s f o r l o s t range o f m o t i o n o f 
t h e s p i n e . C l a i m a n t i s assig n e d a v a l u e o f 4 p e r c e n t f o r 50 degrees o f f o r w a r d 
lumbar f l e x i o n . Former OAR 436-35-360(6). For 20 degrees o f r i g h t and l e f t 
l a t e r a l lumbar f l e x i o n , c l a i m a n t i s e n t i t l e d t o a v a l u e o f 4 p e r c e n t . Former 
OAR 436 - 3 5 - 3 6 0 ( 9 ) . 

For t h e b i l a t e r a l p o s t e r i o r f u s i o n s u r g e r y p e r f o r m e d a t L4, L5 and S I , 
c l a i m a n t i s e n t i t l e d t o a v a l u e o f 8 p e r c e n t . Former OAR 436 - 3 5 - 3 5 0 ( 3 ) . 

To a r r i v e a t a t o t a l impairment v a l u e f o r c l a i m a n t ' s s p i n e , t h e v a l u e f o r 
c l a i m a n t ' s l o s t range o f m o t i o n ( 8 ) , i s combined w i t h t h e v a l u e f o r h i s s u r g e r y 
( 8 ) , f o r a t o t a l v a l u e o f 15 p e r c e n t . 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m ­
a n t ' s age v a l u e 1 i s added t o her e d u c a t i o n v a l u e 2, t h e sum i s 3. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 3, t h e p r o d u c t i s 9. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 15, t h e r e s u l t i s 24 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b ­
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d no c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t c l a i m a n t ' s d i s a b i l i t y i s g r e a t e r t h a n t h a t i n d i c a t e d by t h e s t a n d a r d s and, 
a c c o r d i n g l y , d e c l i n e t o award a d d i t i o n a l d i s a b i l i t y o u t s i d e t h e s t a n d a r d s . Ac­
c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s t o t a l permanent d i s a b i l i t y i s e q u a l t o 24 
p e r c e n t . We w i l l n o t reduce c l a i m a n t ' s p r e v i o u s award o f 27 p e r c e n t , however, 
as SAIF has n o t r e q u e s t e d a r e d u c t i o n . See D a n i e l M. A l i r e , 41 Van N a t t a 752 
( 1 9 8 9 ) . 

A t t o r n e y Fees 

On c r o s s r e v i e w , c l a i m a n t contends t h a t t h e Referee e r r e d i n f a i l i n g t o 
award a t t o r n e y f e e s r e l a t e d t o SAIF's r e q u e s t t o o f f s e t an overpayment o f 
$11,582.59. We need n o t address t h a t c o n t e n t i o n , however, i n l i g h t o u r d e c i s i o n 
and t h e p a r t i e s ' s t i p u l a t i o n t h a t such an overpayment was made i f t h e March 24, 
1989 D e t e r m i n a t i o n Order i s n o t va c a t e d and s e t a s i d e . A c c o r d i n g l y , because t h e 
D e t e r m i n a t i o n Order has been r e i n s t a t e d and u p h e l d , SAIF's r e q u e s t t o o f f s e t 
t h a t overpayment i s approved. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 11, 1991 i s r e v e r s e d . The March 24, 1989 
D e t e r m i n a t i o n Order i s a f f i r m e d . Claimant i s awarded no a d d i t i o n a l u n s cheduled 
permanent p a r t i a l d i s a b i l i t y above t h a t p r e v i o u s l y awarded. The SAIF Corpora­
t i o n ' s r e q u e s t t o o f f s e t an $11,582.59 overpayment a g a i n s t c l a i m a n t ' s p r e s e n t 
and f u t u r e permanent d i s a b i l i t y awards i s approved. 
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I n t h e M a t t e r o f t h e Compensation o f 
ANTONIO OSEGEURA, Claimant 

WCB Case Nos. 90-22492 & 90-22491 
INTERIM ORDER OF DISMISSAL 

Q u i n t i n B. E s t e l l , Claimant Attorney-
G a i l Gage ( S a i f ) , Defense A t t o r n e y 
Davis & Bost w i c k , Defense A t t o r n e y s 

The SAIF C o r p o r a t i o n , on b e h a l f o f Knudsen V i n e y a r d s , r e q u e s t e d , and 
c l a i m a n t c r o s s - r e q u e s t e d , r e v i e w o f Referee Myzak's o r d e r t h a t : (1) s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n ; and (2) up­
h e l d SAIF's d e n i a l , on b e h a l f o f E l t o n V i n e y a r d s , o f c l a i m a n t ' s "new i n j u r y " f o r 
t h e same c o n d i t i o n . S A I F / E l t o n and c l a i m a n t have s u b m i t t e d a proposed " D i s p u t e d 
Claims S e t t l e m e n t , " w h i c h i s designed t o r e s o l v e a l l i s s u e s r a i s e d o r r a i s a b l e 
between them i n t h i s m a t t e r . S p e c i f i c a l l y , c l a i m a n t agrees t h a t S A I F ' s / E l t o n ' s 
d e n i a l " s h a l l r emain i n f u l l f o r c e and e f f e c t . " 

We have approved t h e p a r t i e s ' agreement, t h e r e b y f u l l y and f i n a l l y r e s o l v ­
i n g a l l i s s u e s r a i s e d o r r a i s a b l e between c l a i m a n t and S A I F / E l t o n . Thus, t h o s e 
i s s u e s w i l l n o t be f u r t h e r addressed on r e v i e w . However, i n a p p r o v i n g t h i s s e t ­
t l e m e n t , we w i s h t o emphasize t h a t c l a i m a n t i s a c c e p t i n g t h e p o s s i b i l i t y t h a t he 
w i l l n o t r e c e i v e compensation from SAIF/Knudsen s h o u l d , a f t e r r e v i e w o f t h e Ref­
e r e e ' s o r d e r , we f i n d t h a t S A I F /Elton i s r e s p o n s i b l e f o r t h i s c l a i m . See E.C.D., 
I n c . v. S n i d e r . 105 Or App 416 (19 9 1 ) ; Jack Spinks, 43 Van N a t t a 1181 ( 1 9 9 1 ) . 

P u r s u a n t t o t h e s e t t l e m e n t , c l a i m a n t and SAI F / E l t o n agree t h a t a l l i s s u e s 
r a i s e d o r r a i s a b l e between them s h a l l be d i s m i s s e d w i t h p r e j u d i c e . We have 
approved t h e p a r t i e s ' agreement, t h e r e b y f u l l y and f i n a l l y r e s o l v i n g t h e i r d i s ­
p u t e . C o n s e q u e n t l y , c l a i m a n t ' s c r o s s - r e q u e s t f o r r e v i e w i s d i s m i s s e d . 

N e v e r t h e l e s s , s i n c e t h e r e q u e s t f o r Board r e v i e w f i l e d by SAIF/Knudsen r e ­
mains p e n d i n g , we r e t a i n j u r i s d i c t i o n over t h i s case. A c c o r d i n g l y , t h i s s h a l l 
be i n t e r i m , p e n d i n g our r e v i e w o f t h e r e m a i n i n g i s s u e s , and s h a l l be i n c o r p o ­
r a t e d i n t o our f i n a l , a p p e a l a b l e o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
WAYNE V. POINTER, Claimant 

WCB Case No. 91-10517 
ORDER ON REVIEW (REMANDING) 

L a r r y Dawson, A t t o r n e y 

Reviewed by Board Members N e i d i g and M o l l e r . 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Menashe's o r d e r t h a t d i s ­
m issed h i s r e q u e s t f o r h e a r i n g because c l a i m a n t d i d n o t show cause f o r h i s f a i l ­
u r e t o appear a t h e a r i n g . The i n s u r e r has moved t h e Board f o r an o r d e r d i s m i s s ­
i n g c l a i m a n t ' s r e q u e s t f o r r e v i e w . S p e c i f i c a l l y , t h e i n s u r e r contends t h a t 
c l a i m a n t has f a i l e d t o p r o v i d e i t w i t h a copy o f h i s r e q u e s t f o r r e v i e w . Fur­
t h e r m o r e , t h e i n s u r e r argues t h a t c l a i m a n t a l s o f a i l e d t o f i l e a t i m e l y b r i e f . 
On r e v i e w , t h e i s s u e s a r e m o t i o n t o d i s m i s s and p r o p r i e t y o f t h e R e f e r e e ' s d i s ­
m i s s a l . We deny t h e m o t i o n t o d i s m i s s and we remand t o t h e R e f e r e e . 
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FINDINGS OF FACT 

C l a i m a n t r e q u e s t e d a h e a r i n g on August 8, 1991. A h e a r i n g was s e t f o r 
November 5, 1991. 

N e i t h e r c l a i m a n t nor h i s a t t o r n e y appeared a t t h e h e a r i n g . On November 6, 
1991, t h e R e f e r e e i s s u e d a "Show Cause" o r d e r , r e q u i r i n g c l a i m a n t , w i t h i n 30 
days, t o j u s t i f y h i s f a i l u r e t o appear a t t h e h e a r i n g . C l a i m a n t d i d n o t respond 
t o t h e o r d e r w i t h i n t h i r t y days. On December 11, 1991, t h e Ref e r e e i s s u e d an 
Order o f D i s m i s s a l t h a t concluded t h a t c l a i m a n t had n o t shown t h a t h i s f a i l u r e 
t o appear a t t h e h e a r i n g was j u s t i f i e d . 

On December 27, 1991, t h e Board r e c e i v e d c l a i m a n t ' s December 23, 1991 r e ­
sponse t o t h e Refer e e ' s o r d e r . Claimant s t a t e d t h a t he was d i s s a t i s f i e d w i t h 
t h e R e f e r e e ' s o r d e r and r e q u e s t e d t h a t t h e Order o f D i s m i s s a l be r e v i e w e d . I n 
h i s l e t t e r , c l a i m a n t s t a t e d t h a t he f a i l e d t o appear a t h e a r i n g because he had 
l o s t t h e phone number and address o f t h e Hearings D i v i s i o n . C l a i m a n t f u r t h e r 
s t a t e d t h a t , when he a t t e m p t e d t o c o n t a c t h i s a t t o r n e y , he f o u n d t h a t t h e a t t o r ­
ney's phone was d i s c o n n e c t e d and h i s o f f i c e was v a c a n t . 

C l a i m a n t ' s l e t t e r d i d n o t i n d i c a t e t h a t c o p i e s had been p r o v i d e d t o t h e 
employer o r i t s r e p r e s e n t a t i v e s . On January 3, 1992, t h e Board m a i l e d a 
com p u t e r - g e n e r a t e d l e t t e r t o a l l p a r t i e s acknowledging t h e r e q u e s t f o r r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 
M o t i o n t o d i s m i s s 

The i n s u r e r argues t h a t c l a i m a n t d i d n o t p r o v i d e i t w i t h a copy o f h i s r e ­
qu e s t f o r r e v i e w and c l a i m a n t a l s o f a i l e d t o f i l e an a p p e l l a n t ' s b r i e f on r e ­
view . We c o n s t r u e t h e i n s u r e r ' s m o t i o n t o d i s m i s s as a c o n t e n t i o n t h a t t h e 
Board l a c k s j u r i s d i c t i o n i n t h i s m a t t e r . We d i s a g r e e . 

S i n c e t h e Board's January 3, 1992 acknowledgment l e t t e r was m a i l e d t o a l l 
p a r t i e s 22 days a f t e r t h e Referee's December 11, 1991 d i s m i s s a l o r d e r , we con­
c l u d e t h a t i t i s more p r o b a b l e t h a n n o t t h a t a l l p a r t i e s t o t h e h e a r i n g r e c e i v e d 
a c t u a l n o t i c e o f c l a i m a n t ' s r e q u e s t f o r r e v i e w w i t h i n t h e s t a t u t o r y 30-day 
p e r i o d . See Denise M. Bowman, 40 Van N a t t a 363 (19 8 8 ) . Under such c i r c u m ­
s t a n c e s , t h e Board has j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s r e q u e s t f o r r e v i e w , 
n o t w i t h s t a n d i n g h i s apparent f a i l u r e t o p r o v i d e a copy o f h i s r e q u e s t t o a l l 
p a r t i e s . A r g o naut I n s u r a n c e Co. v. Kin g , 63 Or App 847, 852 ( 1 9 8 3 ) ; Denise M. 
Bowman, su p r a . 

The i n s u r e r a l s o seeks d i s m i s s a l o f c l a i m a n t ' s r e q u e s t f o r review.because 
he has f a i l e d t o t i m e l y submit an a p p e l l a n t ' s b r i e f . Y e t , t h e f i l i n g o f b r i e f s 
i s n o t j u r i s d i c t i o n a l . OAR 438-11-020(1); Bonnie A. H e i s l e r , 39 Van N a t t a 812 
( 1 9 8 7 ) . A c c o r d i n g l y , t h e i n s u r e r ' s m o t i o n t o d i s m i s s on t h a t ground i s a l s o 
d e n i e d . 

P r o p r i e t y o f Refer e e ' s D i s m i s s a l 

A Referee s h a l l d i s m i s s a r e q u e s t f o r h e a r i n g i f c l a i m a n t and h i s a t t o r n e y 
f a i l t o a t t e n d a schedu l e d h e a r i n g u n l e s s e x t r a o r d i n a r y c i r c u m s t a n c e s j u s t i f y 
postponement o r c o n t i n u a n c e o f t h e h e a r i n g . OAR 438-06-071(2). A postponement 
r e q u i r e s "a f i n d i n g o f e x t r a o r d i n a r y c i r c u m s t a n c e s beyond t h e c o n t r o l o f t h e 
p a r t y o r p a r t i e s r e q u e s t i n g t h e postponement." OAR 438-06-081. We have p r e v i ­
o u s l y h e l d t h a t a Referee must c o n s i d e r a m o t i o n f o r postponement o f a h e a r i n g 
even a f t e r an o r d e r o f d i s m i s s a l has been i s s u e d . V i n c e n t G. Jacoban, 42 Van 
N a t t a 2866, 2867 ( 1 9 9 0 ) ; Mark R. L u t h v , 41 Van N a t t a 2132 ( 1 9 8 9 ) . I n L u t h y , we 
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t r e a t e d a p o s t - h e a r i n g r e q u e s t t o re s c h e d u l e a h e a r i n g as a m o t i o n f o r postpone­
ment . 

Here, i n response t o t h e Referee's December 11, 1991 d i s m i s s a l o r d e r , 
c l a i m a n t s u b m i t t e d a December 23, 1991 l e t t e r e x p r e s s i n g d i s s a t i s f a c t i o n w i t h 
t h e d e c i s i o n . S p e c i f i c a l l y , c l a i m a n t contended t h a t he had l o s t t h e address and 
phone number o f t h e Hearings D i v i s i o n and when he a t t e m p t e d t o c o n t a c t h i s a t ­
t o r n e y , he fo u n d t h a t t h e a t t o r n e y ' s phone was d i s c o n n e c t e d and h i s o f f i c e was 
v a c a n t . 

C o n s i d e r i n g t h e s e c i r c u m s t a n c e s , we i n t e r p r e t c l a i m a n t ' s l e t t e r as a mo­
t i o n f o r postponement o f t h e scheduled h e a r i n g . Inasmuch as t h e R e f e r e e d i d n o t 
have an o p p o r t u n i t y t o r u l e on t h e m o t i o n , t h i s m a t t e r must be remanded t o t h e 
Refe r e e f o r c o n s i d e r a t i o n o f t h e m o t i o n . See Ray E a q l i n , 43 Van N a t t a 1175 
(1991) . 

I n r e a c h i n g t h i s c o n c l u s i o n , we not e t h a t our d e c i s i o n s h o u l d n o t be i n ­
t e r p r e t e d as a r u l i n g e i t h e r upon t h e c r e d i b i l i t y o f t h e r e p r e s e n t a t i o n made by 
c l a i m a n t o r a f i n d i n g on whether postponement i s w a r r a n t e d . R a t h e r , we f i n d 
t h a t t h e Re f e r e e i s t h e a p p r o p r i a t e a d j u d i c a t o r t o e v a l u a t e t h e grounds upon 
w h i c h t h e m o t i o n i s based and t o dete r m i n e whether postponement o f c l a i m a n t ' s 
h e a r i n g r e q u e s t i s j u s t i f i e d . E a q l i n , supra. 

A c c o r d i n g l y , t h e Referee's o r d e r d a t e d December 1 1 , 1991 i s v a c a t e d . T h i s 
m a t t e r i s remanded t o Referee Menashe t o de t e r m i n e whether postponement o f 
c l a i m a n t ' s h e a r i n g r e q u e s t i s j u s t i f i e d . I n making t h i s d e t e r m i n a t i o n , t h e Ref­
er e e s h a l l have t h e d i s c r e t i o n t o proceed i n any manner t h a t w i l l a c h i e v e sub­
s t a n t i a l j u s t i c e and t h a t w i l l i n s u r e a complete and a c c u r a t e r e c o r d o f a l l ex­
h i b i t s , e x a m i n a t i o n and/or t e s t i m o n y . I f t h e Referee f i n d s t h a t a postponement 
i s j u s t i f i e d , t h e case w i l l proceed t o a h e a r i n g on t h e m e r i t s a t an a p p r o p r i a t e 
t i m e as d e t e r m i n e d by t h e Referee. I f t h e Referee f i n d s t h a t a postponement i s 
no t j u s t i f i e d , t h e Referee s h a l l proceed w i t h t h e is s u a n c e o f a d i s m i s s a l o r d e r . 

I T IS SO ORDERED. 

March 3 1 , 1992 C i t e as 44 Van N a t t a 541 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
LOLA 6. POWERS, Claimant 
WCB Case No. 89-16344 

ORDER ON REMAND 
Jon L. Woodside, Claimant A t t o r n e y 

S h e l l e y M c l n t y r e ( S a i f ) , Defense A t t o r n e y 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Co u r t o f Appeals. SAIF 
v. Powers, 110 Or App 308 (19 9 1 ) . The c o u r t r e v e r s e d our p r i o r o r d e r w h i c h 
a d o p t e d a Refer e e ' s o r d e r f i n d i n g c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a 
r i g h t s h o u l d e r r o t a t o r c u f f c o n d i t i o n compensable because she had e s t a b l i s h e d 
t h a t h er work a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y 
and need f o r m e d i c a l s e r v i c e s . C i t i n g Aetna C a s u a l t y Co. v. Aschbacher, 107 Or 
App 494, r e v den 312 Or 150 (199 1 ) , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " c o n t a i n e d i n t h e Referee's J a n u a r y 17, 
1990 o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . C l a i m a n t ' s work a c t i v i t i e s as a 
shoe r e p a i r w o r k e r c o n s t i t u t e d a s e r i e s o f t r a u m a t i c e v e n t s w h i c h were t h e major 
c o n t r i b u t i n g cause o f her r i g h t s h o u l d e r r o t a t o r c u f f c o n d i t i o n . 
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CONCLUSIONS OF LAW AND OPINION 

I n o u r p r i o r o r d e r , we adopted t h e Referee's o r d e r w h i c h f o u n d t h a t c l a i m ­
a n t ' s work a c t i v i t i e s as a shoe r e p a i r worker were a m a t e r i a l c o n t r i b u t i n g cause 
o f her r i g h t r o t a t o r c u f f c o n d i t i o n . R e l y i n g on Donna E. Aschbacher, 41 Van 
N a t t a 1242 ( 1 9 8 9 ) , we c o n c l u d e d t h a t such a f i n d i n g e s t a b l i s h e d t h e c o m p e n s a b i l ­
i t y o f h e r o c c u p a t i o n a l d i s e a s e c l a i m . Consequently, we a f f i r m e d t h e R e f e r e e ' s 
o r d e r w h i c h had s e t a s i d e SAIF's d e n i a l . 

Subsequent t o our o r d e r , t h e c o u r t has h e l d t h a t t o e s t a b l i s h t h e compens­
a b i l i t y o f an o c c u p a t i o n a l d i s e a s e under forme r ORS 656.802, a c l a i m a n t must 
p r o v e t h a t her work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f her c o n d i ­
t i o n o r t h e w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . Aetna C a s u a l t y co. v. 
Aschbacher, s u p r a . C i t i n g Aschbacher, t h e c o u r t has r e v e r s e d o u r p r i o r o r d e r 
and remanded f o r r e c o n s i d e r a t i o n . 

M a j o r cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r 
exposures w h i c h c o n t r i b u t e s more t o t h e onset o r w o r s e n i n g o f her c o n d i t i o n t h a n 
a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures combined. See McGarrah v. SAIF. 
296 Or 145, 146 ( 1 9 8 3 ) ; David K. Boyer, 43 Van N a t t a 561 ( 1 9 9 1 ) , a f f ' d mem Boyer 
v. Multnomah County School D i s t r i c t No. 1, 111 Or App 666 ( F e b r u a r y 26, 1992). 
When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we g e n e r a l l y g i v e g r e a t e r 
w e i g h t t o t h e o p i n i o n t h a t i s more t h o r o u g h and w e l l - r e a s o n e d . See Somers v. 
SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

Here, t h e m e d i c a l e v i d e n c e i s d i v i d e d c o n c e r n i n g whether c l a i m a n t ' s r i g h t 
r o t a t o r c u f f c o n d i t i o n was caused by her work a c t i v i t i e s . Dr. Cowan, c l a i m a n t ' s 
t r e a t i n g c h i r o p r a c t o r , has concluded t h a t c l a i m a n t ' s c o n d i t i o n i s " o c c u p a t i o n -
a l l y r e l a t e d , " r a t h e r t h a n a t t r i b u t a b l e t o "a n a t u r a l p r o g r e s s i o n o f a g i n g . " 
T h i s o p i n i o n i s shared by Dr. Nelson, c o n s u l t i n g o r t h o p e d i s t , who d e t e r m i n e d 
t h a t c l a i m a n t ' s r e p e t i t i v e work a c t i v i t i e s as a shoe r e p a i r w o r k e r f o r t h e p a s t 
f o u r t o f i v e y e a r s "has been a major c o n t r i b u t i n g f a c t o r t o her r i g h t s h o u l d e r 
c o n d i t i o n . " 

On t h e o t h e r hand, Dr. P e t e r s o n , n e u r o l o g i s t , and Dr. F u l l e r , o r t h o p e d i s t , 
each on b e h a l f o f t h e Western M e d i c a l C o n s u l t a n t s , r e l a t e d c l a i m a n t ' s r i g h t 
r o t a t o r c u f f c o n d i t i o n t o t h e n a t u r a l p r o g r e s s i o n o f a g i n g i n an a p p r o x i m a t e l y 
5 7 - y e a r - o l d woman. The C o n s u l t a n t s performed an independent m e d i c a l examina­
t i o n , t h e r e p o r t o f which d i d n o t i n c l u d e a d i s c u s s i o n o f c l a i m a n t ' s work a c t i v ­
i t i e s . Unable t o " e l i c i t a h i s t o r y which might suggest t h e o c c u p a t i o n a l e x a c e r ­
b a t i o n o f an u n d e r l y i n g c o n d i t i o n , " t h e se p h y s i c i a n s c o n c l u d e d t h a t c l a i m a n t ' s 
c o n d i t i o n was n o t o c c u p a t i o n a l l y r e l a t e d . 

F i n a l l y , Dr. Snodgrass, n e u r o l o g i s t , o p i n e d t h a t c l a i m a n t d e v e l o p e d a 
d e g e n e r a t i v e r o t a t o r c u f f t e a r " t h r o u g h her age and her normal a c t i v i t i e s i n ­
c l u d i n g h e r r e a c h i n g upward i n t o c a b i n e t s i n her home." Once t h e c o n d i t i o n had 
d e v e l o p e d , Dr. Snodgrass s t a t e d t h a t an i n c r e a s e i n symptoms would be e x p e c t e d 
w i t h a v a r i e t y o f a c t i v i t i e s , a t home o r a t work. Dr. Snodgrass' o p i n i o n was 
based on a r e v i e w o f c l a i m a n t ' s m e d i c a l r e c o r d . 

A f t e r c o n d u c t i n g our r e v i e w o f t h e a f o r e m e n t i o n e d m e d i c a l o p i n i o n s , we 
f i n d t h e c o n c l u s i o n s o f f e r e d by Dr. Nelson t o be t h e most p e r s u a s i v e . U n l i k e 
Drs. P e t e r s o n and F u l l e r , t h e r e p o r t from Dr. Nelson i n d i c a t e s t h a t h i s o p i n i o n 
was based on an u n d e r s t a n d i n g o f t h e e f f e c t o f c l a i m a n t ' s work a c t i v i t i e s on her 
r i g h t s h o u l d e r c o n d i t i o n , i . e . , " r e p e t i t i v e s h o u l d e r a b d u c t i o n , f l e x i o n and 
r o t a t i o n and w o r k i n g i n awkward p o s i t i o n s . " Inasmuch as Drs. P e t e r s o n and 
F u l l e r c o n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n was n o t o c c u p a t i o n a l l y r e l a t e d , we 
c o n c l u d e t h a t a d e p i c t i o n (however b r i e f ) o f c l a i m a n t ' s r i g h t s h o u l d e r movements 
w h i l e p e r f o r m i n g her work a c t i v i t i e s would be necessary t o d e m o n s t r a t e a 
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t h o r o u g h u n d e r s t a n d i n g o f t h e p o t e n t i a l causes o f c l a i m a n t ' s c o n d i t i o n . L a c k i n g 
t h a t d e s c r i p t i o n , we c o n s i d e r t h e o p i n i o n from Drs. P e t e r s o n and F u l l e r t o be 
i n c o m p l e t e and u n p e r s u a s i v e . 

The o p i n i o n o f f e r e d by Dr. Snodgrass does c o n t a i n a d i s c u s s i o n o f c l a i m ­
a n t ' s r i g h t s h o u l d e r movements w h i l e p e r f o r m i n g her work a c t i v i t i e s . N e v e r t h e ­
l e s s , u n l i k e Dr. F u l l e r , Dr. Snodgrass d i d not have t h e o p p o r t u n i t y t o p e r s o n ­
a l l y examine c l a i m a n t . Moreover, Dr. Snodgrass p a r t i a l l y based h i s d isagreement 
w i t h Dr. F u l l e r on Snodgrass' c o n t e n t i o n t h a t t h e a c t i v i t i e s i n i t i a l l y and 
s p e c i f i c a l l y d e s c r i b e d by Dr. F u l l e r t o have caused c l a i m a n t ' s symptoms were 
" o n l y normal a c t i v i t i e s o f d a i l y l i v i n g . " We c o n s i d e r such a c o n t e n t i o n t o be 
i n a c c u r a t e i n t h a t Dr. F u l l e r a t t r i b u t e d c l a i m a n t ' s s h o u l d e r d i s c o m f o r t t o 
"overhead r e a c h i n g , combing her h a i r o r any q u i c k r o t a r y movement." A d m i t t e d l y , 
t h e second cause i s a " d a i l y l i v i n g a c t i v i t y . " However, t h e o t h e r movements a r e 
e q u a l l y a t t r i b u t a b l e t o c l a i m a n t ' s work a c t i v i t i e s , p a r t i c u l a r l y when Dr. F u l l e r 
goes on t o con c l u d e i n t h a t same i n i t i a l r e p o r t t h a t c l a i m a n t ' s " o c c u p a t i o n as a 
shoe r e p a i r woman has agg r a v a t e d her c o n d i t i o n over many y e a r s . " I n l i g h t o f 
t h e s e c i r c u m s t a n c e s , we f i n d Dr. F u l l e r ' s o p i n i o n t o be more p e r s u a s i v e t h a n t h e 
c o n c l u s i o n o f f e r e d by Dr. Snodgrass. 

Co n s e q u e n t l y , we f i n d t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e m a j o r con­
t r i b u t i n g cause o f her r i g h t s h o u l d e r c o n d i t i o n o r i t s w o r s e n i n g . T h e r e f o r e , we 
agree w i t h t h e Referee t h a t SAIF's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m must be s e t a s i d e . 

I n r e a c h i n g t h i s c o n c l u s i o n , we acknowledge t h a t Dr. F u l l e r o p i n e d t h a t 
c l a i m a n t ' s work a c t i v i t i e s were "a major c o n t r i b u t i n g f a c t o r t o her r i g h t s h o u l ­
d e r c o n d i t i o n . " (Emphasis s u p p l i e d ) . N e v e r t h e l e s s , t o be s u f f i c i e n t t o e s t a b ­
l i s h t h e c o m p e n s a b i l i t y o f a c l a i m , m e d i c a l evidence i s n o t r e q u i r e d t o c o n s i s t 
o f a s p e c i f i c i n c a n t a t i o n o r t o mimic t h e s t a t u t o r y language. L i b e r t y N orthwest 
v. Cross, 109 Or App 109 (19 9 1 ) ; McClendon v. Nabisco Brands, I n c . , 77 Or App 
412 (1986) ("Magic words" not r e q u i r e d ) . Inasmuch as Dr. F u l l e r d e m o n s t r a t e d a 
t h o r o u g h u n d e r s t a n d i n g o f c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n and me d i c a l / w o r k 
h i s t o r y and p r o v i d e d a p e r s u a s i v e o p i n i o n r e l a t i n g c l a i m a n t ' s c o n d i t i o n t o her 
work a c t i v i t i e s as a shoe r e p a i r worker, we h o l d t h a t c l a i m a n t has e s t a b l i s h e d 
t h a t her o c c u p a t i o n a l d i s e a s e c l a i m i s compensable under f o r m e r ORS 656.802. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h our December 6, 1990 o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JOEL O. SANDOVAL, Claimant 

WCB Case No. 91-01081 
ORDER ON RECONSIDERATION 

Mi c h a e l B. Dye, Claimant A t t o r n e y 
D a r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Gunn and Westerband. 

On March 26, 1992, we i s s u e d our Order on Review r e v e r s i n g t h e Referee's 
o r d e r w h i c h had awarded temporary d i s a b i l i t y and assessed p e n a l t i e s and a t t o r n e y 
f e e s f o r u n r e a s o n a b l e c l a i m p r o c e s s i n g . On our own m o t i o n , we w i t h d r a w o u r 
p r i o r o r d e r f o r r e c o n s i d e r a t i o n o f t h e remand p o r t i o n o f our d e c i s i o n . On 
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r e c o n s i d e r a t i o n , we r e p l a c e our p r i o r o r d e r w i t h t h e f o l l o w i n g o r d e r . The p a r ­
t i e s ' r i g h t s o f appea l s h a l l b e g i n t o r u n from t h e d a t e o f t h i s o r d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Baker's o r d e r w h i c h : (1) f o u n d 
t h a t t h e i n s u r e r i m p r o p e r l y t e r m i n a t e d payment o f t e m p o r a r y t o t a l d i s a b i l i t y 
c o m pensation; ( 2 ) assessed a p e n a l t y a g a i n s t t h e i n s u r e r f o r u n r e a s o n a b l e d e l a y 
o r r e f u s a l t o pay compensation p u r s u a n t t o ORS 656.262(10); and (3) awarded 
c l a i m a n t an a t t o r n e y f e e under ORS 656.382 f o r u n r e a s o n a b l e r e s i s t a n c e t o t h e 
payment o f compensation. I n i t s b r i e f , t h e i n s u r e r r e q u e s t s t h a t we adm i t a d d i ­
t i o n a l documents i n t o t h e r e c o r d which were n o t a d m i t t e d a t h e a r i n g . On r e v i e w , 
t h e i s s u e s a r e remand, e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y and p e n a l t i e s 
and a t t o r n e y f e e s . We d e c l i n e t o remand and r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and supplement t h o s e f i n d i n g s as 
f o l l o w s . 

Subsequent t o h i s compensable i n j u r y , c l a i m a n t moved t o Los An g e l e s , C a l i ­
f o r n i a . On October 20, 1990, t h e i n s u r e r w r o t e t h e f o l l o w i n g l e t t e r t o Dr. 
Song, c l a i m a n t ' s C a l i f o r n i a t r e a t i n g p h y s i c i a n : "We have been a d v i s e d t h a t you 
are t r e a t i n g [ c l a i m a n t ] i n r e g a r d t o h i s 10-19-89 i n j u r y . P lease a d v i s e us i f 
he has been r e l e a s e d f o r r e g u l a r work y e t . I f so, when. We a r e c u r r e n t l y pay­
i n g t i m e l o s s and need a r e p o r t on h i s s t a t u s . When can we e x p e c t him t o become 
m e d i c a l l y s t a t i o n a r y W i l l he have any permanent impairment? Please a d v i s e us." 
(Ex. 2 2 ) . 

On November 5, 1990, Dr. Song responded as f o l l o w s : 

" [ C l a i m a n t ] was l a s t seen on 10-23-90 At t h i s t i m e t h e doc­
t o r s p h y s i c a l e x a m i n a t i o n sees m i n i m a l t e n d e r n e s s on lumbar s a c r a l 
a r e a , n e g a t i v e t e n s i o n s i g n s , M/S i n t a c t , DTR are w i t h i n n ormal l i m ­
i t s . P a t i e n t i s recommended [ s i c ] t o o b t a i n a second o p i n i o n f o r 
f u r t h e r management s i n c e he s u f f e r s lumbar back p a i n f o r o v e r one 
y e a r . P a t i e n t has been r e l e a s e d t o go back t o work on 6-26-90 and 
r e t u r n e d t o us on 7-11-90 f o r a check up and t h e n on 7-31-90 when he 
c o u l d n ' t r e t u r n t o work because o f t o [ s i c ] much p a i n so he was p u t 
on d i s a b i l i t y a g a i n by Dr. Song. [ C l a i m a n t ] r e t u r n e d on 8-14-90 f o r 
a check up t h e n r e l e a s e d a g a i n on 8-27-90. On 10-23-90 he r e t u r n e d 
s t a t i n g he c o u l d n ' t work so d o c t o r Haeff M.D. ( g e n e r a l p r a c t i t i o n e r ) 
r e f e r r e d him back t o Dr. Song ( o r t h o p e d i c ) and a t t h a t t i m e i s what 
I m e n t i o n e d i n t h e above b e g i n n i n g paragraph. A t t h i s t i m e Dr. Song 
would l i k e i f you would s e t up f c l a i m a n t 1 w i t h one o f y o u r m e d i c a l 
d o c t o r s t o be e v a l u a t e d T s i c l f o r t h i s c o n d i t i o n . " (Ex. 2 3 ) . 
(Emphasis added). 

P u r s u a n t t o Dr. Song's r e q u e s t , t h e i n s u r e r sent c l a i m a n t t o Dr. 
Vandernoot f o r an independent m e d i c a l exam (IME). I n h i s r e p o r t d a t e d December 
13, 1990, Dr. Vandernoot o p i n e d t h a t c l a i m a n t was "capable o f r e t u r n i n g t o h i s 
u s u a l and customary o c c u p a t i o n a l a c t i v i t i e s w i t h no work r e s t r i c t i o n s i n d i c a t e d 
and was c a p a b l e o f d o i n g so by 11/15/89." (Ex. 24-13). 

The i n s u r e r t e r m i n a t e d c l a i m a n t ' s temporary t o t a l d i s a b i l i t y as o f Decem­
ber 18, 1990. On January 7, 1991 and March 1, 1991, t h e i n s u r e r w r o t e t o Dr. 
Song a s k i n g him whether he c o n c u r r e d w i t h Dr. Vandernoot's r e p o r t . By t h e d a t e 
o f t h e A p r i l 17, 1991 h e a r i n g i n t h i s m a t t e r , Dr. Song had n o t responded t o t h e 
i n s u r e r ' s q u e r i e s . C l a i m a n t had l e f t C a l i f o r n i a and moved back t o Oregon a t t h e 
t i m e o f t h e h e a r i n g . 
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CONCLUSIONS OF LAW AND OPINION 
Remand 

545 

We may remand a case t o t h e Referee f o r f u r t h e r e v i d e n c e t a k i n g i f we 
d e t e r m i n e t h a t t h e case has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i ­
c i e n t l y d e v e l o p e d . ORS 656.295(5). Remand i s a p p r o p r i a t e upon a showing o f 
good cause o r o t h e r c o m p e l l i n g b a s i s . Kienow's Food S t o r e s v. L y s t e r , 79 Or App 
416 ( 1 9 8 6 ) . I n a d d i t i o n , t o m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i ­
dence, i t must be c l e a r l y shown t h a t m a t e r i a l evidence was n o t o b t a i n a b l e w i t h 
due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . Compton v. Weyerhaeuser Co., 301 Or 
App 641 ( 1 9 8 6 ) ; B e r n a r d L. Osborn, 37 Van N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 
Or App 152 ( 1 9 8 6 ) . We c o n s i d e r t h e i n s u r e r ' s r e q u e s t t h a t we ad m i t a d d i t i o n a l 
documents i n t o t h e r e c o r d as a m o t i o n f o r remand. I n t h i s r e g a r d , we c o n s i d e r 
t h e p r o f f e r e d e v i d e n c e on r e v i e w o n l y f o r purposes o f a d d r e s s i n g t h e i n s u r e r ' s 
remand m o t i o n . 

The two documents a t i s s u e a r e a communication from Dr. Song c o n c u r r i n g 
w i t h Dr. Vandernoot's r e p o r t and a D e t e r m i n a t i o n Order. The D e t e r m i n a t i o n Order 
has no r e l e v a n c e t o t h e l e g a l q u e s t i o n o f whether t h e i n s u r e r was e n t i t l e d t o 
t e r m i n a t e t e m p o r a r y t o t a l d i s a b i l i t y payments. Dr. Song's l e t t e r i s r e l e v a n t t o 
t h e q u e s t i o n o f c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y compensation, i n 
t h a t i t l e n d s s u p p o r t t o t h e i n s u r e r ' s c o n t e n t i o n t h a t t e m p o r a r y t o t a l d i s a b i l ­
i t y was l a w f u l l y t e r m i n a t e d . However, as di s c u s s e d below, t h e r e c o r d c l e a r l y 
e s t a b l i s h e s , w i t h o u t t h e p r o f e r r e d l e t t e r from Dr. Song, t h a t c l a i m a n t ' s tempo­
r a r y t o t a l d i s a b i l i t y compensation was l a w f u l l y t e r m i n a t e d . T h e r e f o r e , we f i n d 
t h e r e c o r d s u f f i c i e n t l y developed on t h a t q u e s t i o n and deny t h e m o t i o n t o 
remand. 

E n t i t l e m e n t t o Temporary T o t a l D i s a b i l i t y 

The R e feree c o n c l u d e d t h a t t h e i n s u r e r had i m p r o p e r l y t e r m i n a t e d t e m p o r a r y 
t o t a l d i s a b i l i t y compensation because i t f a i l e d t o comply w i t h t h e r e q u i r e m e n t s 
o f ORS 65 6 . 2 6 8 ( 3 ) . On r e v i e w , t h e i n s u r e r argues t h a t i t p r o p e r l y t e r m i n a t e d 
t e m p o r a r y t o t a l d i s a b i l i t y because, p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) , t e m p o r a r y 
t o t a l d i s a b i l i t y compensation was n o t owed f o r t h e p e r i o d o f t i m e i n q u e s t i o n . 
We agree. 

ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) p r o v i d e s : 

"Temporary d i s a b i l i t y compensation i s n o t due and p a y a b l e f o r 
any p e r i o d o f t i m e f o r which t h e i n s u r e r o r s e l f - i n s u r e d employer 
has r e q u e s t e d from t h e worker's a t t e n d i n g p h y s i c i a n v e r i f i c a t i o n o f 
t h e w o r k e r ' s i n a b i l i t y t o work r e s u l t i n g from t h e c l a i m e d i n j u r y o r 
d i s e a s e and t h e p h y s i c i a n cannot v e r i f y t h e w o r k e r ' s i n a b i l i t y t o 
work, u n l e s s t h e worker has been unable t o r e c e i v e t r e a t m e n t f o r 
reasons beyond t h e worker's c o n t r o l . " Or Laws 1990 ( S p e c i a l Ses­
s i o n ) , ch. 2, 15. 

Because t h e l e g i s l a t i v e i n t e n t i s e v i d e n t from t h e e x p r e s s language o f t h e 
s t a t u t e , we need l o o k no f u r t h e r . Whipple v. Howser, 291 Or 475 ( 1 9 8 1 ) . -1-

* A l t h o u g h we f i n d t h i s s t a t u t e unambiguous, i n Robert E. R i e q e l , 44 Van 
N a t t a 159 ( 1 9 9 2 ) , we no t e d t h a t t h e r e i s a s i n g l e , t e r s e s t a t e m e n t i n t h e 
l e g i s l a t i v e h i s t o r y e x p l a i n i n g ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) . I n commenting on t h e proposed 
l e g i s l a t i o n , R. D w i n e i l , a member o f t h e Labor/Management Committee, t e s t i f i e d 
o n l y t h a t " [ I f ] a u t h o r i z a t i o n f o r t i m e l o s s i s n o t g i v e n by t h e a t t e n d i n g 
p h y s i c i a n , t i m e l o s s i s n o t owed." J o i n t Committee P r o c e e d i n g s , May 3, 1990, 
Tape 1, s i d e B a t 160. 



546 J o e l O. Sandoval, 44 Van N a t t a 543 (1992) 

Temporary t o t a l d i s a b i l i t y i s n o t due and p a y a b l e under ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) 
i f two r e q u i r e m e n t s a r e met. F i r s t , t h e i n s u r e r must have r e q u e s t e d f r o m t h e 
w o r k e r ' s a t t e n d i n q p h y s i c i a n v e r i f i c a t i o n o f t h e w o r k e r ' s i n a b i l i t y t o work r e ­
s u l t i n g f r o m t h e c l a i m e d i n j u r y o r d i s e a s e . Second, t h e p h y s i c i a n must be un­
a b l e t o v e r i f y t h e w o r k e r ' s i n a b i l i t y t o work. The s t a t u t e i s a p p l i c a b l e i f 
t h e s e two r e q u i r e m e n t s are met u n l e s s t h e worker has been u n a b l e t o r e c e i v e 
t r e a t m e n t f o r reasons beyond t h e worker's c o n t r o l . 

A t t h e o u t s e t , we n o t e t h a t t h e r e i s no e v i d e n c e t h a t c l a i m a n t was u n a b l e 
t o r e c e i v e t r e a t m e n t f o r reasons beyond h i s c o n t r o l . The e v i d e n c e shows t h a t 
c l a i m a n t was b e i n g r e g u l a r l y t r e a t e d by Dr. Song. 

We c o n c l u d e t h a t t h i s l e t t e r t o Dr. Song i s u n e q u i v o c a l l y a r e q u e s t f o r 
v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work r e s u l t i n g from t h e i n j u r y . T h i s 
l e t t e r s t a t e d , "We have been a d v i s e d t h a t you are t r e a t i n g [ c l a i m a n t J i n r e g a r d 
t o h i s 10-19-89 i n j u r y . Please a d v i s e us i f he has been r e l e a s e d f o r r e g u l a r 
work y e t . I f so, when. We are c u r r e n t l y p a y i n g t i m e l o s s and need a r e p o r t on 
h i s s t a t u s . . . " (Emphasis added). 

We f u r t h e r c o n c l u d e t h a t Dr. Song was u nable t o v e r i f y c l a i m a n t ' s i n a b i l ­
i t y t o work. I n h i s November 5, 1990 r e p l y t o t h e i n s u r e r ' s r e q u e s t f o r v e r i f i ­
c a t i o n , Song recommended t h e i n s u r e r o b t a i n a second o p i n i o n . T h i s l e t t e r n o t e d 
t h a t c l a i m a n t had been r e l e a s e d t o work by Dr. Song t w i c e p r e v i o u s l y . F u r t h e r ­
more, a l t h o u g h t h e l e t t e r i n d i c a t e d t h a t c l a i m a n t had p a i n c o m p l a i n t s , i t d i d 
n o t s t a t e t h a t c l a i m a n t ' s work r e l e a s e had been r e t r a c t e d o r t h a t he was u n a b l e 
t o work. 

On t h e b a s i s o f Dr. Song's recommendation t h a t a second o p i n i o n be ob­
t a i n e d , c l a i m a n t was s e n t t o Dr. Vandernoot f o r an IME. Dr Vandernoot examined 
c l a i m a n t and c o n c l u d e d t h a t c l a i m a n t c o u l d r e t u r n t o h i s r e g u l a r work w i t h o u t 
r e s t r i c t i o n . 

R e l y i n g on Dr. Vandernoot's December 13, 1990 r e p o r t , t h e i n s u r e r ceased 
p a y i n g t e m p o r a r y t o t a l d i s a b i l i t y as o f December 18, 1990. We do n o t f i n d t h e 
i n s u r e r ' s a c t i o n s t o be unreasonable. I t had r e q u e s t e d v e r i f i c a t i o n f r o m t h e 
a t t e n d i n g p h y s i c i a n . Dr. Song was not a b l e t o v e r i f y c l a i m a n t ' s i n a b i l i t y t o 
work and c l a i m a n t was n o t unable t o r e c e i v e t r e a t m e n t f o r reasons beyond h i s 
c o n t r o l . The r e q u i r e m e n t s o f t h e s t a t u t e were met. Temporary t o t a l d i s a b i l i t y 
c o mpensation was n o t due and payable from t h e d a t e o f Dr. Song's November 5, 
1990 l e t t e r . 

Based on t h e s e f a c t s , we f i n d t h a t , p u r s u a n t t o ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) , tempo­
r a r y t o t a l d i s a b i l i t y compensation was n o t due and p a y a b l e a f t e r November 5, 
1990, t h e d a t e o f Dr. Song's response t o t h e i n s u r e r ' s r e q u e s t f o r v e r i f i c a t i o n . 

We have fou n d t h e i n s u r e r ' s conduct t o be p e r m i t t e d by t h e s t a t u t e s . No 
p e n a l t i e s o r f e e s a r e w a r r a n t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 12, 1991 i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JACK SPINKS, Claimant 

WCB Case Nos. 90-20603, 90-20601 & 90-20602 
ORDER ON REVIEW 

Max Rae, Claimant A t t o r n e y 
D a r r e l l Bewley, Defense A t t o r n e y 
David Home, Defense A t t o r n e y 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Tenenbaum and Gunn. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee McCullough's o r d e r t h a t d e n i e d c l a i m ­
a n t ' s r e q u e s t f o r t e m p o r a r y d i s a b i l i t y , l e s s t i m e worked, from March 23, 1989 t o 
mid-June 1989. On r e v i e w , t h e i s s u e i s temporary d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t seeks t e m p o r a r y d i s a b i l i t y , l e s s t i m e worked, f r o m March 23, 1989 
t h r o u g h t h e m i d d l e o f June 1989. He o r i g i n a l l y sought t h i s compensation from 
one o f t h r e e c a r r i e r s , Aetna C a s u a l t y & S u r e t y Company ( A e t n a ) , L i b e r t y N o r t h ­
west I n s u r a n c e C o r p o r a t i o n ( L i b e r t y ) , and Wausau I n s u r a n c e Companies (Wausau), 
w h i c h were i m p l i c a t e d i n a p r i o r r e s p o n s i b i l i t y d i s p u t e c o n c e r n i n g c l a i m a n t ' s 
c e r v i c a l , low back, l e f t s h o u l d e r and l e f t w r i s t c o n d i t i o n s . A t h e a r i n g , how­
e v e r , t h e Referee g r a n t e d Wausau's m o t i o n t o d i s m i s s t h e r e q u e s t f o r h e a r i n g 
a g a i n s t i t . Wausau had a s s e r t e d t h a t t h e r e was no l e g a l b a s i s upon w h i c h c l a i m ­
a n t c o u l d r e c o v e r f r o m Wausau because i t s d e n i a l o f c l a i m a n t ' s c l a i m a g a i n s t i t s 
i n s u r e d had been u p h e l d i n t h e p r i o r p r o c e e d i n g . A d d i t i o n a l l y , a f t e r t h e Ref­
er e e i s s u e d h i s o r d e r i n t h i s case, c l a i m a n t e n t e r e d i n t o a d i s p u t e d c l a i m s s e t ­
t l e m e n t w i t h L i b e r t y , i n which he agreed t o d i s m i s s h i s r e q u e s t f o r Board r e v i e w 
i n t h i s m a t t e r i n s o f a r as t h e o r d e r p e r t a i n e d t o i s s u e s c o n c e r n i n g L i b e r t y and 
i t s i n s u r e d . A c c o r d i n g l y , t h e o n l y i s s u e p r e s e n t e d i s whether c l a i m a n t i s e n t i ­
t l e d t o b e n e f i t s f o r t e m p o r a r y d i s a b i l i t y from March 23, 1989 t o mid-June 1989 
i n c o n n e c t i o n w i t h h i s J u l y 29, 1987 i n j u r y c l a i m w i t h Aetna. We co n c l u d e t h a t 
he i s n o t and a f f i r m . 

C l a i m a n t a d m i t t e d a t h e a r i n g t h a t he c o u l d n e i t h e r r e c a l l nor e s t a b l i s h 
w i t h any degree o f s p e c i f i c i t y which days he missed from work d u r i n g t h e p e r i o d 
o f c l a i m e d d i s a b i l i t y . He a l s o a d m i t t e d t h a t he had, i n f a c t , worked some days 
d u r i n g t h a t p e r i o d . Aetna contends t h a t such vague, n o n s p e c i f i c r e c o l l e c t i o n s 
a r e i n s u f f i c i e n t t o c a r r y c l a i m a n t ' s burden o f p r o v i n g when, and t o what e x t e n t , 
he was d i s a b l e d f o r purposes o f e s t a b l i s h i n g e n t i t l e m e n t t o t e m p o r a r y d i s a b i l ­
i t y . We agree. ORS 656.266. We add, however, t h a t , n o t w i t h s t a n d i n g t h e 
p a u c i t y o f e v i d e n c e , c l a i m a n t has f a i l e d t o e s t a b l i s h a c a u s a l r e l a t i o n between 
h i s a l l e g e d d i s a b i l i t y and h i s i n j u r y c l a i m w i t h Aetna. C l a i m a n t conceded t h a t 
h i s a l l e g e d t i m e l o s s was due t o h i s low back problem, n o t h i s a c c e p t e d neck i n ­
j u r y . Because Aetna has n e i t h e r accepted nor been found r e s p o n s i b l e f o r c l a i m ­
a n t ' s low back c o n d i t i o n , i t i s n o t l i a b l e , i n c o n n e c t i o n w i t h t h e 1987 neck 
i n j u r y c l a i m , f o r any temporary d i s a b i l i t y c l a i m a n t may have s u f f e r e d f r o m March 
23, 1989 t h r o u g h mid-June 1989. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 28, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
WALTER D. VAIL, Claimant 
WCB Case No. 91-00991 

ORDER ON REVIEW 
A i n s w o r t h , e t a l . , Claimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members M o l l e r and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r w h i c h u p h e l d t h e SAIF 
C o r p o r a t i o n ' s "back-up" d e n i a l o f c l a i m a n t ' s c l a i m f o r a r i g h t knee i n j u r y . On 
r e v i e w , t h e i s s u e i s t h e p r o p r i e t y o f SAIF's "back-up" d e n i a l . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s w i t h t h e f o l l o w i n g c o r r e c t i o n and s u p p l e ­
m e n t a t i o n . 

I n p a r a g r a p h 7 o f t h e Referee's f i n d i n g s , t h e pronoun "she" r e f e r s t o 
Mandy Roper. 

C l a i m a n t a d m i t s t h a t he made t h e phone c a l l t o Mandy Roper w h i c h Candy 
A d k i n s l i s t e n e d i n on. ( T r . 7 7 ) . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t r e q u e s t e d a h e a r i n g a f t e r May 1, 1990, and t h e h e a r i n g 
was convened a f t e r J u l y 1, 1990, t h i s m a t t e r i s p r o p e r l y a n a l y z e d under t h e 1990 
amendments t o t h e Workers' Compensation Law. See Or Laws 1990 ( S p e c i a l S e s s i o n ) , 
ch. 2, 5 4 ( 2 ) ; I d a M. Walker, 43 Van N a t t a 1402 (1 9 9 1 ) . 

Amended ORS 656.262(6) a l l o w s an i n s u r e r two y e a r s f r o m i t s good f a i t h 
a c c e p tance o f a c l a i m i n whic h t o deny t h e c l a i m i f e v i d e n c e i s o b t a i n e d w h i c h 
i n d i c a t e s t h a t t h e c l a i m i s not compensable. I f t h e worker r e q u e s t s a h e a r i n g 
on t h e d e n i a l , t h e i n s u r e r must prove by c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e 
c l a i m i s n o t compensable. I_d. To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b ­
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r v. Tandy Corp., 303 Or 390, 402 (1 9 8 7 ) . 

The R e f e r e e fo u n d w i t n e s s e s Adkins and U t l e y more p e r s u a s i v e t h a n c l a i m ­
a n t . T h e i r t e s t i m o n y , t a k e n t o g e t h e r , tended t o pro v e t h a t c l a i m a n t had f i l e d a 
f r a u d u l e n t c l a i m . The Referee a l s o found some o f c l a i m a n t ' s t e s t i m o n y , and t h e 
h i s t o r i e s g i v e n t o m e d i c a l p r o v i d e r s , t o be i n c o n s i s t e n t . The R e f e r e e , t h e r e ­
f o r e , c o n c l u d e d t h a t SAIF had s u s t a i n e d i t s burden o f p r o o f . A l t h o u g h we do n o t 
f i n d t h e h i s t o r i e s c l a i m a n t gave t o me d i c a l p r o v i d e r s m a t e r i a l l y i n c o n s i s t e n t , 
we agree t h a t SAIF had s u s t a i n e d i t s burden o f p r o o f . 

I n e x e r c i s i n g de novo r e v i e w , we g e n e r a l l y d e f e r t o t h e r e f e r e e ' s d e t e r m i ­
n a t i o n o f c r e d i b i l i t y when i t i s based on t h e r e f e r e e ' s o p p o r t u n i t y t o ob s e r v e 
t h e w i t n e s s . Humphrey v. SAIF, 58 Or App 360, 363 (1 9 8 2 ) . However, when t h e 
r e f e r e e ' s c o n c l u s i o n i s based n o t on demeanor, b u t on an o b j e c t i v e e v a l u a t i o n o f 
t h e s u b s t a n c e o f a w i t n e s s ' t e s t i m o n y , t h e r e f e r e e has no g r e a t e r advantage i n 
d e t e r m i n i n g c r e d i b i l i t y t h a n we do. C o a s t a l Farm Supply v. H u l t b e r q , 84 Or App 
282, 285 ( 1 9 8 7 ) ; Davies v. Hamel Lumber Company, 67 Or App 35, 38 ( 1 9 8 4 ) . A f t e r 
our de novo r e v i e w o f t h e r e c o r d , we f i n d no reason t o r e j e c t t h e Re f e r e e ' s 
c r e d i b i l i t y f i n d i n g s . 

U t l e y , age 15, t e s t i f i e d t h a t on t h e ev e n i n g o f t h e i n j u r y he and c l a i m a n t 
were p l a y i n g b a s k e t b a l l . U t l e y t e s t i f i e d t h a t he l e f t t o go t o a y o u t h g r o u p 
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and c l a i m a n t was s t i l l o u t on t h e b a s k e t b a l l c o u r t . When U t l e y r e t u r n e d a t 9 o r 
9:30 p.m., c l a i m a n t had an i c e pack on h i s knee. Cl a i m a n t t o l d U t l e y he h u r t 
h i s knee p l a y i n g b a s k e t b a l l . The next morning U t l e y ' s mother (Mandy Roper) woke 
him and t o l d him t o go t o work w i t h c l a i m a n t . U t l e y s t a t e d t h a t c l a i m a n t t o l d 
him on t h e way t h e r e n o t t o say a n y t h i n g about h i s knee. C l a i m a n t t h e n spoke t o 
h i s boss about a w o r k - r e l a t e d i n j u r y t o h i s knee. 

Candy A d k i n s was a co-worker o f Mandy Roper. I n e a r l y J anuary 1991, 
Ad k i n s t e s t i f i e d t h a t a man who s a i d h i s name was W a l t e r c a l l e d Roper a t work. 
A d k i n s answered t h e phone. Roper asked Adkins t o l i s t e n i n on t h e c a l l . A d kins 
o v e r h e a r d " W a l t e r " say, "Why d i d you t u r n me i n ? " Adkins t e s t i f i e d t h a t Roper 
answered, " I d o n ' t know what you're t a l k i n g about." " W a l t e r " t h e n answered, 
"You're t h e o n l y one t h a t c o u l d have known." Adkins t e s t i f i e d t h a t c l a i m a n t had 
c a l l e d Roper a t work on p r e v i o u s occasions and she r e c o g n i z e d h i s v o i c e . ( T r . 
2 9 ) . C l a i m a n t a d m i t s t h a t he was t h e c a l l e r Candy Adkins o v e r h e a r d on t h e t e l e ­
phone. ( T r . 7 7 ) . 

The t e s t i m o n y o f Adkins and U t l e y , combined w i t h c l a i m a n t ' s i n a b i l i t y t o 
a d e q u a t e l y e x p l a i n t h e st a t e m e n t s which Adkins o v e r h e a r d , persuade us t h a t SAIF 
has s u s t a i n e d i t s burden t o prove by c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h i s 
c l a i m i s n o t compensable. 

We a r e n o t persuaded by c l a i m a n t ' s arguments t h a t Roper wanted t o g e t back 
a t him f o r t h e break up o f t h e i r r e l a t i o n s h i p and co n v i n c e d U t l e y t o l i e about 
c l a i m a n t ' s i n j u r y . U t l e y t e s t i f i e d he has been l i v i n g i n Washington w i t h h i s 
f a t h e r s i n c e c l a i m a n t and Roper broke up. Moreover, U t l e y ' s t e s t i m o n y , w h i c h 
was f o u n d c r e d i b l e by t h e Referee, i n d i c a t e s t h a t U t l e y was u n c o m f o r t a b l e w i t h 
h i s mother's i n v o l v e m e n t i n p e r p e t u a t i n g what U t l e y b e l i e v e d was a f a l s e c l a i m . 
( T r . 4 2 ) . 

For t h e s e reasons, we d e c l i n e t o a l t e r t h e Referee's c r e d i b i l i t y f i n d i n g s 
and we c o n c l u d e t h a t SAIF has c a r r i e d i t s burden t o prove t h a t i t i s h i g h l y 
p r o b a b l e t h a t c l a i m a n t ' s knee c o n d i t i o n i s n o t compensable. 

ORDER 

The Referee's o r d e r d a t e d A p r i l 30, 1991 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
NORMAN L. WINTER, Claimant 

WCB Case No. 89-14002 
ORDER ON REMAND 

A s p e l l , e t a l . , Claimant A t t o r n e y s 
C owling & H e y s e l l , Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Cou r t o f Appeals. 
Bowers E x c a v a t i n g v. W i n t e r , 110 Or App 44 (1991). The c o u r t r e v e r s e d our p r i o r 
o r d e r , Norman L. W i n t e r , 43 Van N a t t a 144, 1704 (1 9 9 0 ) , w h i c h f o u n d c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r a back c o n d i t i o n compensable because he had 
e s t a b l i s h e d t h a t h i s work a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f h i s 
i n c r e a s e d back symptoms. C i t i n g Aetna C a s u a l t y Co. v. Aschbacher, 107 Or App 
494, r e v den 312 Or 150 (1 9 9 1 ) , t h e c o u r t has remanded f o r r e c o n s i d e r a t i o n . 
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FINDINGS OF FACT 

We r e p u b l i s h t h e " F i n d i n g s o f Fact" c o n t a i n e d i n our January 24, 1991 
o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . C l a i m a n t ' s work a c t i v i t i e s were n o t 
t h e m a j o r c o n t r i b u t i n g cause o f a worsening o f h i s u n d e r l y i n g back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I n o u r p r i o r o r d e r , we found t h a t c l a i m a n t ' s work a c t i v i t i e s as a backhoe 
d r i v e r were a t l e a s t a m a t e r i a l c o n t r i b u t i n g cause o f h i s i n c r e a s e d back symp­
toms. R e l y i n g on Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) , we c o n c l u d e d 
t h a t such a f i n d i n g e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f h i s o c c u p a t i o n a l d i s e a s e 
c l a i m . C o n s e q u e n t l y , we r e v e r s e d t h e Referee's o r d e r w h i c h had u p h e l d t h e i n ­
s u r e r ' s d e n i a l . I n a d d i t i o n , we found t h a t c l a i m a n t ' s pacemaker s u r g e r y was a 
ne c e s s a r y p r e l u d e t o c l a i m a n t ' s e v e n t u a l back s u r g e r y . Reasoning t h a t t h e pace­
maker s u r g e r y was a n a t u r a l consequence o f c l a i m a n t ' s compensable back c o n d i ­
t i o n , we a l s o f o u n d t h e i n s u r e r r e s p o n s i b l e f o r t h e pacemaker s u r g e r y under f o r ­
mer ORS 656.245. 

Subsequent t o our o r d e r , t h e c o u r t has h e l d t h a t t o e s t a b l i s h t h e compens­
a b i l i t y o f an o c c u p a t i o n a l d i s e a s e under former ORS 656.802, a c l a i m a n t must 
p r o v e t h a t h i s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s c o n d i ­
t i o n o r t h e w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . Aetna C a s u a l t y co. v. 
Aschbacher, s u p r a . C i t i n g Aschbacher, t h e c o u r t has r e v e r s e d o u r p r i o r o r d e r 
and remanded f o r r e c o n s i d e r a t i o n . 

M a j o r cause means an a c t i v i t y o r exposure o r c o m b i n a t i o n o f a c t i v i t i e s o r 
exposures w h i c h c o n t r i b u t e s more t o t h e onset o r w o r s e n i n g o f a c l a i m a n t ' s con­
d i t i o n t h a n a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures combined. See 
McGarrah v. SAIF, 296 Or 145, 146 (19 8 3 ) ; David K. Boyer, 43 Van N a t t a 561 
( 1 9 9 1 ) , a f f ' d mem Boyer v. Multnomah County School D i s t r i c t No. 1, 111 Or App 
666 ( F e b r u a r y 26, 1992). C o n s i d e r i n g t h e e x i s t e n c e o f c l a i m a n t ' s p r e e x i s t i n g 
d e g e n e r a t i v e back c o n d i t i o n , we conclude t h a t t h e c a u s a t i o n i s s u e i s a complex 
m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l evidence t o r e s o l v e . U r i s v. Workers' 
Compensation Department, 247 Or 420, 426 (1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper 
Co. , 76 Or App 105, 109 r e v den 300 Or 546 (19 8 6 ) . 

C l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , Dr. Balme, co n c l u d e d t h a t c l a i m a n t ' s work 
a c t i v i t i e s as a heavy equipment o p e r a t o r " s i g n i f i c a n t l y " c o n t r i b u t e d t o h i s 
u n d e r l y i n g a r t h r i t i c low back c o n d i t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , Balme 
d i s m i s s e d c l a i m a n t ' s p r i o r j u v e n i l e Scheuermann's d i s e a s e and go u t as p o t e n t i a l 
c o n t r i b u t o r s t o h i s c u r r e n t c o n d i t i o n . However, Dr. Balme acknowledged t h a t , 
once t h e r e i s "an e s t a b l i s h e d problem," o b e s i t y can c o n t r i b u t e t o t h e p r o g r e s ­
s i o n o f an a r t h r i t i c c o n d i t i o n . 

Dr. F u l l e r , o r t h o p e d i s t , performed an independent m e d i c a l e x a m i n a t i o n . 
A l t h o u g h f i n d i n g t h a t c l a i m a n t ' s d e g e n e r a t i v e low back c o n d i t i o n had worsened 
over t h e c o u r s e o f h i s 16 years w i t h h i s employer, F u l l e r c o n c l u d e d t h a t c l a i m ­
a n t ' s work a c t i v i t i e s were n o t t h e major cause o f t h a t p r o g r e s s i o n . As o t h e r 
c o n t r i b u t i n g f a c t o r s , Dr. F u l l e r l i s t e d c l a i m a n t ' s d e g e n e r a t i v e a r t h r i t i c c o n d i ­
t i o n , h i s l o n g s t a n d i n g g o u t , and h i s " g e n e r a l l y o v e r w e i g h t " c o n d i t i o n "over t h e 
y e a r s . " I n l i g h t o f t h e s e " v a r i a b l e s , " Dr. F u l l e r d i d n o t r e g a r d c l a i m a n t ' s 
work a c t i v i t i e s as t h e major cause o f c l a i m a n t ' s d e g e n e r a t i v e a r t h r i t i s . 

Dr. Tennyson, n e u r o l o g i s t , examined c l a i m a n t ' s m e d i c a l r e c o r d . A f t e r com­
p l e t i n g h i s r e v i e w , i n c l u d i n g r e p o r t s a u t h o r e d by Dr. Balme and Dr. F u l l e r , 
Tennyson " a g r e e f d ] c o m p l e t e l y " w i t h Dr. F u l l e r ' s o p i n i o n . Dr. Tennyson f u r t h e r 
t e s t i f i e d t h a t t h e c o n t r i b u t o r y f a c t o r s t o t h e p r o g r e s s i o n o f c l a i m a n t ' s degen­
e r a t i v e c o n d i t i o n were t h e passage o f t i m e , o v e r w e i g h t n e s s , a c o n g e n i t a l 



Norman L. W i n t e r , 44 Van N a t t a 549 (1992) 551 

anomaly, h i s h i s t o r y o f g o u t , and h i s j u v e n i l e Scheurmann's Disease. I n Dr. 
Tennyson's o p i n i o n , c l a i m a n t ' s c o n d i t i o n would have been t h e same r e g a r d l e s s o f 
h i s work a c t i v i t i e s . 

I n o u r p r i o r o r d e r , we r e j e c t e d t h e o p i n i o n s o f Drs. F u l l e r and Tennyson 
p r i m a r i l y because n e i t h e r addressed t h e t h e n - e x i s t i n g c o m p e n s a b i l i t y s t a n d a r d as 
t o w h e t h e r c l a i m a n t ' s work a c t i v i t i e s were a " m a t e r i a l " c o n t r i b u t i n g cause o f 
h i s i n c r e a s e d symptoms. Inasmuch as t h e p r o p e r s t a n d a r d i s whether c l a i m a n t ' s 
work a c t i v i t i e s were t h e "major" c o n t r i b u t i n g cause o f a w o r s e n i n g o f h i s under­
l y i n g c o n d i t i o n and s i n c e each p h y s i c i a n addresses t h a t q u e s t i o n , we d e c l i n e t o 
r e j e c t t h e i r o p i n i o n s on t h a t b a s i s . I n a d d i t i o n , i n l i g h t o f Dr. Tennyson's 
t e s t i m o n y , we do n o t c o n s i d e r h i s o p i n i o n c o n c e r n i n g t h e c a u s a t i o n o f c l a i m a n t ' s 
c u r r e n t c o n d i t i o n t o be i n c o m p l e t e and c o n c l u s o r y as we p r e v i o u s l y f o u n d . 

C o n s i d e r i n g t h e number o f p o t e n t i a l s i g n i f i c a n t causes f o r c l a i m a n t ' s c u r ­
r e n t c o n d i t i o n as p e r s u a s i v e l y i d e n t i f i e d by Drs. F u l l e r and Tennyson, we a r e 
u n a b l e t o c o n c l u d e t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e major c o n t r i b u t i n g 
cause o f t h e w o r s e n i n g o f h i s u n d e r l y i n g back c o n d i t i o n . C o n s e q u e n t l y , we agree 
w i t h t h e Referee t h a t t h e i n s u r e r ' s d e n i a l s h o u l d be u p h e l d . 

Moreover, even i f we were t o t o t a l l y d i s c a r d t h e F u l l e r and Tennyson o p i n ­
i o n s , we would f i n d Dr. Balme's o p i n i o n i n s u f f i c i e n t t o s a t i s f y t h e s t a t u t o r y 
r e q u i r e m e n t f o r c o m p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e c l a i m . I n t h i s r e ­
g a r d , we acknowledge t h a t Dr. Balme concluded t h a t c l a i m a n t ' s work a c t i v i t i e s 
were a " s i g n i f i c a n t " c o n t r i b u t i o n t o t h e worsening o f c l a i m a n t ' s a t h r i t i c c o n d i ­
t i o n . We f u r t h e r r e c o g n i z e t h a t "magic words" are n o t r e q u i r e d t o e s t a b l i s h t h e 
c o m p e n s a b i l i t y o f a c l a i m . L i b e r t y Northwest I n s u r a n c e Corp. v. Cross, 109 Or 
App 109 ( 1 9 9 1 ) ; McClendon v. Nabisco Brands, 77 Or App 412 ( 1 9 8 6 ) . N e v e r t h e ­
l e s s , i n l i g h t o f Dr. Balme's r e c o g n i t i o n o f t h e c o n t r i b u t i o n o f c l a i m a n t ' s 
o b e s i t y t o h i s a r t h r i t i c c o n d i t i o n , we are no t persuaded t h a t c l a i m a n t ' s work 
a c t i v i t i e s , when compared t o a l l o t h e r c o n d i t i o n s , e x p l a n a t i o n s , o r exposures 
combined, were t h e major c o n t r i b u t i n g cause o f a wor s e n i n g o f h i s u n d e r l y i n g 
back c o n d i t i o n . 

F i n a l l y , s i n c e we have found t h a t c l a i m a n t ' s low back c o n d i t i o n i s n o t 
compensable, i t f o l l o w s t h a t h i s pacemaker s u r g e r y , which was p e r f o r m e d as a 
nece s s a r y p r e l u d e t o h i s low back s u r g e r y , i s l i k e w i s e n o t compensable. There­
f o r e , we a l s o agree w i t h t h e Referee's d e c i s i o n t o u p h o l d t h e i n s u r e r ' s d e n i a l 
o f t h e pacemaker s u r g e r y . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , t h e Referee's o r d e r d a t e d January 17, 
1990 i s a f f i r m e d . 

I T I S SO ORDERED. 

March 3 1 , 1992 C i t e as 44 Van N a t t a 551 (1992) 

I n t h e M a t t e r o f t h e Compensation o f 
TENNIE M. YOUNG, Claimant 
WCB Case No. 91-03407 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 

Jerome P. L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Beard Members M o l l e r and N e i d i g . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Thye's 
o r d e r t h a t : (1) d i r e c t e d i t t o pay c l a i m a n t ' s scheduled permanent d i s a b i l i t y 
award a t t h e r a t e o f $305 per degree; and (2) assessed a p e n a l t y , w i t h o n e - h a l f 
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p a y a b l e t o c l a i m a n t ' s c o u n s e l i n l i e u o f an a t t o r n e y f e e f o r SAIF's a l l e g e d l y 
u n r e a s o n a b l e f a i l u r e t o pay compensation a t t h e c o r r e c t r a t e . I n h e r b r i e f , 
c l a i m a n t contends t h a t she i s a l s o e n t i t l e d t o an assessed a t t o r n e y f e e p u r s u a n t 
t o ORS 6 5 6 . 3 8 2 ( 1 ) . On r e v i e w , t h e i s s u e s a r e r a t e o f schedul e d permanent d i s ­
a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s . " We do n o t adopt t h e Re f e r e e ' s " U l t i ­
mate F i n d i n g " t h a t SAIF's f a i l u r e t o pay c l a i m a n t ' s award a t $305 p e r degree i s 
u n r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

Rate o f sc h e d u l e d permanent d i s a b i l i t y 

We adopt t h e Referee's "Conclusions and O p i n i o n " on t h e i s s u e o f r a t e o f 
sch e d u l e d permanent d i s a b i l i t y . 

P e n a l t i e s 

The R e f e r e e c o n c l u d e d t h a t SAIF's f a i l u r e t o pay c l a i m a n t a t t h e r a t e o f 
$305 p e r degree subsequent t o t h e May 6, 1991 Order on R e c o n s i d e r a t i o n i n t h e 
He r r o n case was unr e a s o n a b l e . A l a n G. Herron, 43 Van N a t t a 267 on r e c o n 43 Van 
N a t t a 1097 ( 1 9 9 1 ) . He, t h e r e f o r e , assessed a p e n a l t y w i t h o n e - h a l f t h e p e n a l t y 
p a y a b l e t o c l a i m a n t ' s c o u n s e l i n l i e u o f an a t t o r n e y f e e . See ORS 656.262 ( 1 0 ) . 

Subsequent t o t h e Referee's o r d e r , we concluded t h a t , a l t h o u g h t h e admin­
i s t r a t i v e r u l e r e l i e d upon by a c a r r i e r was c o n t r a r y t o t h e Board's h o l d i n g i n 
He r r o n , s u p r a , t o assess a p e n a l t y would p e n a l i z e a c a r r i e r f o r c o m p l y i n g w i t h a 
v a l i d a d m i n i s t r a t i v e r u l e . Mary E. Weaver, 43 Van N a t t a 2618, 2619 ( 1 9 9 1 ) . We 
n o t e d t h a t , a l t h o u g h i n Herron t h e Board gave no e f f e c t t o t h e D i r e c t o r ' s r u l e , 
t h e Board d i d n o t d e c l a r e t h e r u l e i n v a l i d . Weaver, supra. A c c o r d i n g l y , i n t h e 
p r e s e n t case, we r e v e r s e t h e Referee's assessed p e n a l t y . 

Assessed a t t o r n e y f e e 

We have above concluded t h a t SAIF's conduct d i d n o t amount t o an unreason­
a b l e r e s i s t a n c e t o t h e payment o f compensation. A c c o r d i n g l y , an assessed a t t o r ­
ney f e e p u r s u a n t t o ORS 656.382(1) i s n o t w a r r a n t e d . 

C l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on r e v i e w f o r suc­
c e s s f u l l y p r e v a i l i n g a g a i n s t SAIF's r e q u e s t f o r r e v i e w on t h e i s s u e o f r a t e o f 
sc h e d u l e d permanent d i s a b i l i t y . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on t h e i s s u e o f r a t e o f schedul e d permanent d i s ­
a b i l i t y i s $500, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r ­
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 12, 1991 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t assessed a p e n a l t y , w i t h one-
h a l f p a y a b l e t o c l a i m a n t ' s c o u n s e l , f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d l y u n r e a ­
s o n a b l e f a i l u r e t o pay scheduled permanent d i s a b i l i t y a t t h e c o r r e c t r a t e i s r e ­
v e r s e d . The rema i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . For s e r v i c e s on r e ­
v i e w c o n c e r n i n g t h e i s s u e o f r a t e o f scheduled permanent d i s a b i l i t y , c l a i m a n t ' s 
c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $500, p a y a b l e by SAIF. 
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C i t e as 110 Or App 162 (1991) December 1 1 , 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Gordon N. S t o r y , C l a i m a n t . 

GORDON N. STORY, P e t i t i o n e r , 
v. 

ASTORIA PLYWOOD CORPORATION and LUMBERMEN'S UNDERWRITING ALLIANCE, Respondents. 
(89-04841; CA A67264) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d June 3, 1991. 
Jan H. Faber, A s t o r i a , argued t h e cause f o r p e t i t i o n e r . On t h e b r i e f were H. 

P a t r i c k L a v i s , M a r t i n L. A l v e y and P a t r i c k L a v i s , P.C., A s t o r i a . 
E r i c R. M i l l e r , P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t s . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge,* and D e i t s , 

Judge. 
JOSEPH, C.J. 
A f f i r m e d . 
*Joseph, C.J., vice Newman, J., deceased. 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board t h a t 
a f f i r m e d t h e r e f e r e e and d e n i e d h i s c l a i m f o r compensation. We a f f i r m . 

The Board made f i n d i n g s t h a t a r e su p p o r t e d by s u b s t a n t i a l e v i d e n c e . 
C l a i m a n t has l o n g had deep v e i n v a s c u l a r incompetency i n b o t h l e g s t h a t caused 
s w e l l i n g , e p i s o d i c u l c e r s and s t a s i s p i g m e n t a t i o n . He was h o s p i t a l i z e d i n 1987 
f o r t r e a t m e n t o f t h e v a s c u l a r c o n d i t i o n . On September 19, 1988, he i n j u r e d h i s 
r i g h t a n k l e a t work when he dropped a 2 x 4 on i t . The a n k l e s w e l l e d and u l c e r ­
a t e d . Employer a c c e p t e d t h e c l a i m as a d i s a b l i n g i n j u r y . S u b s e q u e n t l y , two 
d o c t o r s r e p o r t e d t h a t t h e u l c e r had healed and t h a t any s w e l l i n g i n t h e a n k l e 
had r e t u r n e d t o p r e - i n j u r y s t a t u s . On March 1, 1989, w h i l e t h e c l a i m was open, 
employer s e n t c l a i m a n t a l e t t e r t h a t s a i d , i n p a r t : 

"[W]e have r e c e i v e d m e d i c a l i n f o r m a t i o n i n d i c a t i n g t h a t y o u r 
c u r r e n t d i a g n o s i s i s b i - l a t e r i a l [ s i c ] deep v e i n v a l v u l a r [ s i c ] 
incompetence. * * * I t i s our p o s i t i o n t h a t f u r t h e r r e s p o n s i b i l i t y 
f o r t i m e l o s s b e n e f i t s and m e d i c a l c a r e and t r e a t m e n t a s s o c i a t e d 
w i t h t h i s p r e - e x i s t i n g c o n d i t i o n i s de n i e d . Unless you can show 
t h a t t h e need f o r t r e a t m e n t c u r r e n t l y i s due t o t h e c o n t u s i o n t o 
you r r i g h t a n k l e , a l l f u r t h e r Workers' Compensation b e n e f i t s a r e 
d e n i e d . " 

On A p r i l 7, a d e t e r m i n a t i o n o r d e r c l o s e d t h e c l a i m and awarded t i m e l o s s b u t no 
permanent d i s a b i l i t y . 

The Board fo u n d t h a t c l a i m a n t ' s c h r o n i c deep v e i n v a s c u l a r c o n d i t i o n i s 
s e p a r a t e f r o m t h e i n j u r y . I t concluded t h a t c l a i m a n t f a i l e d t o p r o v e t h a t t h e 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h a t c o n d i t i o n . 

C l a i m a n t a s s i g n s as e r r o r t h a t t h e Board a p p l i e d t h e r u l e i n Guerrero v. 
Staytoh Canning Co., 92 Or App 209, 212, 757 P2d 873 ( 1 9 8 8 ) , t h a t , under c e r t a i n 
c i r c u m s t a n c e s , an employer may deny r e s p o n s i b i l i t y f o r a c o n d i t i o n t h a t i t be­
l i e v e s i s noncompensable w h i l e a c l a i m f o r a compensable c o n d i t i o n i s s t i l l 
open. 92 Or App a t 212. The Board d i d n o t e r r . I t fou n d t h a t t h e v a s c u l a r 
c o n d i t i o n and t h e a n k l e i n j u r y were s e p a r a t e c o n d i t i o n s and h e l d t h a t employer 
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c o u l d deny compensation f o r t h e v a s c u l a r c o n d i t i o n , even t h o u g h t h e a n k l e i n j u r y 
c l a i m had n o t been c l o s e d . That i s c o r r e c t . 

C l a i m a n t a l s o a s s i g n s as e r r o r t h a t t h e Board r e q u i r e d him t o p r o v e a 
w o r s e n i n g o f t h e u n d e r l y i n g v a s c u l a r c o n d i t i o n . He not e s t h a t employer s t a t e d 
i n t h e d e n i a l l e t t e r t h a t i t had " a c c e p t [ e d ] t h e i n c i d e n t o f September 19, 1988, 
as a t e m p o r a r y e x a c e r b a t i o n o f your p r e v i o u s deep v e i n v a l v u l a r [ s i c ] incompe­
t e n c e . " He a s s e r t s t h a t he proved t h a t t h e i n j u r y made t h e c o n d i t i o n more symp­
t o m a t i c and t h a t , t h e r e f o r e , t h e v a s c u l a r c o n d i t i o n i t s e l f i s compensable. How­
e v e r , even i f t h e i n j u r y made t h e c o n d i t i o n more symptomatic, t h e r e was s u b s t a n ­
t i a l e v i d e n c e t h a t any symptoms a t t r i b u t a b l e t o t h e i n j u r y i t s e l f had ceased and 
t h a t t h e v a s c u l a r c o n d i t i o n had r e t u r n e d t o i t s p r e - i n j u r y s t a t u s . C l a i m a n t 
f a i l e d t o p r o v e t h a t t h e v a s c u l a r c o n d i t i o n has worsened. See Weller v. Union 
Carbide, 288 Or 27, 602 P2d 259 (1979). 

A f f i r m e d . 

C i t e as 110 Or App 353 (1991) December 18, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f J e f f r e y R. U n t e r s c h u e t z , C l a i m a n t , and 

I n t h e M a t t e r o f t h e Complying S t a t u s o f Lance J. and Janet E. Caddy, Employers. 

. LANCE J. and JANET E. CADDY, P e t i t i o n e r s , 
v. 

SAIF CORPORATION and JEFFREY R. UNTERSCHUETZ, Respondents. 
(88-02542 & 88-02543; CA A64059) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and s u b m i t t e d October 31 , 1991. 
S. D a v i d Eves, C o r v a l l i s , argued t h e cause and f i l e d t h e b r i e f f o r 

p e t i t i o n e r s . 
K e v i n N. Keaney, P o r t l a n d , argued t h e cause f o r respondent U n t e r s c h u e t z . 

W i t h him on t h e b r i e f were Lawrence Baron and P o z z i , W i l s o n , A t c h i s o n , O'Leary 
and Conboy, P o r t l a n d . 

Steve C o t t o n , S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l , Salem, w a i v e d appearance 
f o r r e s p o n d e n t SAIF C o r p o r a t i o n . 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
DE MUNIZ, J. 
A f f i r m e d . 

I n t h i s w o r k e r s ' compensation case, t h e o n l y q u e s t i o n i s whether t h e 
Caddys, who a c t e d as " g e n e r a l c o n t r a c t o r s " f o r t h e c o n s t r u c t i o n o f t h e i r own 
home, were employers f o r purposes o f wo r k e r s ' compensation.^ The Board h e l d 
t h a t t h e y were, and t h e y seek r e v i e w . 

The Caddys, husband and w i f e , a r e i n t h e m e d i c a l p r o f e s s i o n . They d e s i g n ­
ed t h e i r own home and h i r e d a d r a f t s m a n t o draw up t h e p l a n s . I n o r d e r t o save 
money, t h e y a c t e d as t h e i r own g e n e r a l c o n t r a c t o r . Janet h a n d l e d a l l t h e paper 
work, and Lance a c t e d " e s s e n t i a l l y " as j o b s u p e r i n t e n d e n t . Boger, t h e Caddys' 
f r i e n d , a l i c e n s e d c o n t r a c t o r and a c a r p e n t e r by t r a d e , h a n d l e d t h e c a r p e n t r y , 
sought o u t and s e l e c t e d s u b c o n t r a c t o r s w i t h Janet and h e l p e d c o o r d i n a t e s c h e d u l ­
i n g . He a l s o c o o r d i n a t e d l a b o r on t h e j o b s i g h t . He was p a i d $17 p e r hour f o r 
h i s work on t h e s i t e , b u t charged n o t h i n g f o r h i s a d v i c e and f o r h e l p i n g t o 

There i s no i s s u e o f c o m p e n s a b i l i t y r a i s e d on r e v i e w . 
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a r r a n g e f o r s u b c o n t r a c t o r s . He was aware t h a t t h e Caddys d i d n o t have w o r k e r s ' 
compensation i n s u r a n c e , and he d i d n o t c o n s i d e r h i m s e l f t o be t h e i r employee. 

Boger t e s t i f i e d t h a t he worked as much as he wanted and had a u t h o r i t y t o 
h i r e o t h e r c a r p e n t e r s t o work w i t h him, w i t h o u t a p p r o v a l f r o m t h e Caddys. Janet 
t e s t i f i e d t h a t she d i d n o t b e l i e v e t h a t she c o u l d i n s t r u c t Boger as t o t h e de­
t a i l s o f h i s work o r as t o whom t o h i r e o r f i r e . The Caddys p a i d t h e i n d i v i d u ­
a l s who worked w i t h Boger s e p a r a t e l y by t h e week, a t t h e r a t e i n d i c a t e d by 
Boger. They p r o v i d e d no t o o l s and d i d n o t s u p e r v i s e Boger o r h i s a s s i s t a n t s . 
They t o o k no w i t h h o l d i n g from wages and, on t h e a d v i c e o f t h e i r i n s u r a n c e agent, 
d i d n o t a c q u i r e w o r k e r s ' compensation i n s u r a n c e coverage. C l a i m a n t was i n j u r e d 
w h i l e w o r k i n g as a c a r p e n t e r d u r i n g c o n s t r u c t i o n o f t h e home. 

The Board h e l d t h a t t h e Caddys, t h r o u g h t h e i r agent Boger, had t h e r i g h t 
t o c o n t r o l c l a i m a n t ' s work and t h a t , t h e r e f o r e , t h e y were h i s employer. I t a f ­
f i r m e d t h e Workers' Compensation D i v i s i o n ' s d e t e r m i n a t i o n t h a t t h e Caddys were 
no n c o m p l y i n g employers and a l s o h e l d t h a t c l a i m a n t had s u f f e r e d a compensable 
i n j u r y . 

The Caddys contend t h a t t h e r e i s no evidence t h a t t h e y had o r e x e r c i s e d 
any c o n t r o l i n t h e manner o r method by which Boger o r any o f t h e i n d i v i d u a l s who 
a s s i s t e d him went about t h e i r work. They e x e r c i s e d o n l y g e n e r a l , " q u a l i t y 
o r i e n t e d " s u p e r v i s i o n t o assure t h a t t h e work was done w e l l . They argue t h a t 
t h a t i s n o t enough t o p e r m i t t h e c o n c l u s i o n t h a t c l a i m a n t was t h e i r employee, 
r a t h e r t h a n an independent c o n t r a c t o r . See Marcum v. SAIF, 29 Or App 843, 565 
P2d 399 (1977) . 

That a n a l y s i s o v e r l o o k s one i n e v i t a b i l i t y : Because t h e e v i d e n c e i s uncon­
t r a d i c t e d t h a t he was n o t w o r k i n g f o r h i m s e l f , c l a i m a n t must have been w o r k i n g 
f o r someone. Boger c o n t r o l l e d t h e d e t a i l s o f h i s work and work hours and had 
t h e power t o h i r e o r f i r e him. Janet d e n i e d t h a t c l a i m a n t was w o r k i n g f o r 
Boger, who she a d m i t t e d was her agent when i t came t o d e a l i n g w i t h s u b c o n t r a c ­
t o r s and s u p p l i e r s . We conclude t h a t t h e r e i s s u b s t a n t i a l e v i d e n c e t o s u p p o r t 
t h e Board's f i n d i n g t h a t , a c t i n g t h r o u g h Boger, t h e Caddys h i r e d c l a i m a n t and 
c o n t r o l l e d h i s work, and t h a t he was t h e i r employee.^ 

The Caddys contend t h a t c l a i m a n t i s , n o n e t h e l e s s , e x c l u d e d f r o m coverage 
under t h e " h o u s e h o l d e r " exemption o f ORS 656.027(2): 

" A l l w o r k e r s a r e s u b j e c t t o ORS 656.001 t o 656.794 e x c e p t t h o s e 
n o n s u b j e c t w o r k e r s d e s c r i b e d i n t h e f o l l o w i n g s u b s e c t i o n s : 

' • * * * * * 
" ( 2 ) A w orker employed t o do g a r d e n i n g , maintenance, r e p a i r , r e ­

m o d e l i n g o r s i m i l a r work i n o r about t h e p r i v a t e home o f t h e p e r s o n 
e m p l o y i n g t h e w o r k e r . " 

The Caddys c o n t e n d t h a t t h e householder exemption focuses on t h e p r i v a t e n a t u r e 
o f t h e home and t h e nonbusiness c h a r a c t e r o f t h e homeowner's a c t i v i t y and t h a t , 
because t h e y were n o t i n t h e b u s i n e s s o f c o n s t r u c t i o n and were n o t b u i l d i n g 
t h e i r home f o r p r o f i t , t h e exemption s h o u l d a p p l y . They c i t e a d i s c u s s i o n i n 1C 
L a r s o n , Workman's Compensation Law 9-129, S e c t i o n 50.21 ( 1 9 7 4 ) , r e g a r d i n g 
employment by a nonbusiness employer: 

"The c o u r t s have c o n s i s t e n t l y h e l d t h a t compensation a c t s do n o t 
a p p l y i n such i n s t a n c e s . The examples t h a t can be drawn f r o m d e c i d -

z The q u e s t i o n whether Boger was an independent c o n t r a c t o r o r employee i s n o t 
d e t e r m i n a t i v e o r even r e l e v a n t . 
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ed cases cover a range as v a r i e d as t h e h y p o t h e t i c a l cases j u s t sug­
g e s t e d ; a c a r p e n t e r h e l p i n g t o b u i l d o r remodel t h e employer's r e s i ­
dence; a p r a c t i c a l nurse c a l l e d i n t o l o o k a f t e r t h e employer's hus­
band; a handyman w o r k i n g on a c o u n t r y e s t a t e ; a p l a s t e r e r r e d e c o r a t ­
i n g t h e employer's home; a c a r p e n t e r b u i l d i n g a c h i c k e n coop on t h e 
employer's r e s i d e n t i a l premises * * *." 

We a r e persuaded t h a t , by making t h e householder exemption a p p l i c a b l e o n l y 
t o work c a r r i e d on " i n o r about t h e p r i v a t e home o f t h e person e m p l o y i n g t h e 
w o r k e r , " t h e l e g i s l a t u r e has expressed a p o l i c y t h a t a householder s h o u l d n o t 
bear a l l t h e c o s t s o f p r o t e c t i n g a worker who comes i n t o t h e home t o p e r f o r m one 
o f m y r i a d d u t i e s t h a t a r e i n c i d e n t a l t o home ownership. Fincham v. Wendt, 59 Or 
App 416, 422, 651 P2d 159, r e v den 294 Or 149 (19 8 2 ) . However, t o be exempt, 
t h e work must s a t i s f y a n o t h e r r e q u i r e m e n t as w e l l : I t must be o f a t y p e s i m i l a r 
t o t h e a c t i v i t i e s l i s t e d i n t h e s t a t u t e , t h a t i s , g a r d e n i n g , maintenance, r e p a i r 
o r r e m o d e l i n g . We do n o t agree t h a t work i s " s i m i l a r " under t h e s t a t u t e s o l e l y 
by v i r t u e o f t h e f a c t t h a t i t o c c u r s i n o r about a p r i v a t e home. The c h a r a c t e r ­
i s t i c t h a t t h e l i s t e d a c t i v i t i e s have most i n common i s t h a t t h e y o c c u r i n o r 
about an e x i s t i n g home. Cl a i m a n t ' s work on b u i l d i n g a home i s n o t s i m i l a r i n 
t h a t r e s p e c t . We co n c l u d e , t h e r e f o r e , t h a t i t does n o t f a l l w i t h i n t h e exemp­
t i o n . The Board c o r r e c t l y h e l d t h a t c l a i m a n t i s e n t i t l e d t o compensation.-^ 

A f f i r m e d . 

J ORS 656.029(1) p r o v i d e s , i n p a r t : 

" I f a pe r s o n awards a c o n t a c t i n v o l v i n g t h e performance o f l a b o r 
where such l a b o r i s a normal and customary p a r t o r pr o c e s s o f t h e 
p e r s o n ' s t r a d e o r b u s i n e s s , t h e person awarding t h e c o n t r a c t i s 
r e s p o n s i b l e f o r p r o v i d i n g w o r k e r s ' compensation f o r a l l i n d i v i d u a l s , 
o t h e r t h a n t h o s e exempt under ORS 656.027, who p e r f o r m l a b o r under 
t h e c o n t r a c t [ . ] " 

The Caddys were n o t i n t h e b u s i n e s s o f home c o n s t r u c t i o n , and t h e y were n o t , 
a c c o r d i n g l y , r e q u i r e d t o p r o v i d e coverage f o r c l a i m a n t under t h a t s u b s e c t i o n . 

C i t e as 110 Or App 409 (1991) December 26, 1991 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Donald J. F e n d r i c h , C l a i m a n t . 

DONALD J. FENDRICH, P e t i t i o n e r , 
v. 

CURRY COUNTY and LIBERTY NORTHWEST INSURANCE CORPORATION, Respondents. 
(88-09638; CA A65904)) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d A p r i l 15, 1991. 
James L. Edmunson, Eugene, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f were Jon C. C o r r e l l , and Malagon, Moore Si Johnson, Eugene. 
P a u l Roess, P o r t l a n d , argued t h e cause f o r r e s p o n d e n t s . W i t h him on t h e 

b r i e f was Acker, Underwood, Norwood & H i e f i e l d , P o r t l a n d . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge,* and D e i t s , 

Judge. 
DEITS, J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 
*Joseph, C.J., vice Newman, J., deceased. 
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P e t i t i o n e r seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board, 
r e q u e s t i n g t h a t i t be s e t a s i d e and t h a t t h e be case remanded f o r f u r t h e r 
p r o c e e d i n g s i n t h e l i g h t o f Dawkins v. Pacific Motor Trucking, 308 Or 254 778 
P2d 497 (1989) . 

C l a i m a n t i n j u r e d h i s back i n 1985 and has n o t worked s i n c e l e a v i n g h i s j o b 
a t t h a t t i m e . H i s c l a i m was c l o s e d i n 1986 by a d e t e r m i n a t i o n o r d e r by w h i c h he 
was awarded t e m p o r a r y d i s a b i l i t y and 35 p e r c e n t unscheduled d i s a b i l i t y . I n 
A p r i l , 1987, he had s u r g e r y . He t h e n sought t o have h i s c l a i m reopened. Em­
p l o y e r d e n i e d t h a t he had s u f f e r e d a compensable a g g r a v a t i o n . C l a i m a n t r e ­
q u e s t e d a h e a r i n g . The r e f e r e e s e t a s i d e t h e d e n i a l and o r d e r e d payment o f 
b e n e f i t s . The r e f e r e e a l s o found t h a t c l a i m a n t had n e i t h e r worked nor sought 
work. Responding t o t h a t o r d e r , t h e i n s u r e r p a i d m e d i c a l b e n e f i t s b u t d i d n o t 
pay t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r l o s t wages. C l a i m a n t t h e n r e q u e s t e d a 
h e a r i n g on t h e d e n i a l o f temporary d i s a b i l i t y b e n e f i t s . The r e f e r e e f o u n d t h a t 
c l a i m a n t had " n o t demon s t r a t e d h i s a l l e g e d w i l l i n g n e s s t o a c c e p t employment 
w i t h i n h i s l i m i t a t i o n s . " Using t h e c r i t e r i a i n Cutright v. Weyerhaeuser, 299 Or 
290, 300, 702 P2d 403 ( 1 9 8 5 ) , t h e r e f e r e e d e c i d e d t h a t c l a i m a n t had w i t h d r a w n 
f r o m t h e work f o r c e and was n o t e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s . 
C l a i m a n t appealed. The Board a f f i r m e d and adopted t h e r e f e r e e ' s o r d e r , a d d i n g 
t o i t a "See" c i t a t i o n t o Dawkins v. Pacific Motor Trucking, supra, 308 Or a t 
254, a case t h a t had been d e c i d e d between t h e is s u a n c e o f t h e r e f e r e e ' s o r d e r 
and Board r e v i e w i n t h i s case. 

C l a i m a n t argues t h a t t h e Board e r r e d i n a f f i r m i n g t h e d e n i a l o f b e n e f i t s 
because, under Dawkins, a c l a i m a n t may be e n t i t l e d t o t e m p o r a r y d i s a b i l i t y com­
p e n s a t i o n even i f he was n o t w o r k i n g a t t h e t i m e and had n o t made r e a s o n a b l e 
e f f o r t s t o o b t a i n work, i f he was w i l l i n g t o work b u t h i s p h y s i c a l c o n d i t i o n 
p r e v e n t e d him f r o m s e e k i n g employment. Claimant argues t h a t t h e Board d i d n o t 
address t h a t s t a n d a r d and t h a t t h e Board's c i t a t i o n o f Dawkins does n o t ade­
q u a t e l y e x p l a i n i t s d e c i s i o n . 

I n Dawkins, t h e Supreme Court c l a r i f i e d t h e c r i t e r i a f o r d e t e r m i n i n g 
whether a w o r k e r has w i t h d r a w n from t h e work f o r c e . I t h e l d t h a t , when a p r i o r 
compensable i n j u r y makes any a t t e m p t t o seek employment f u t i l e , a w o r k e r who i s 
w i l l i n g t o work need n o t demonstrate e f f o r t s t o f i n d employment t o q u a l i f y f o r 
d i s a b i l i t y b e n e f i t s f o l l o w i n g an a g g r a v a t i o n . 

"A c l a i m a n t i s deemed t o be i n t h e work f o r c e i f : 

"a. The c l a i m a n t i s engaged i n r e g u l a r g a i n f u l employment; o r 

"b. The c l a i m a n t , a l t h o u g h n o t employed a t t h e t i m e , i s w i l l ­
i n g t o work and i s making r e a s o n a b l e e f f o r t s t o o b t a i n employment; 
o r 

"c. The claimant is willing to work, although not employed at 
the time and not making reasonable efforts to obtain employment be­
cause of a work-related injury, where such efforts would be futile." 
308 Or a t 258. (Emphasis s u p p l i e d ; c i t a t i o n o m i t t e d . ) 

The r e f e r e e here d i d n o t f i n d whether c l a i m a n t was w i l l i n g t o work o r 
whether e f f o r t s t o f i n d employment would have been f u t i l e . I n s t e a d , t h e o r d e r 
f o c u s e s o n l y on c l a i m a n t ' s l a c k o f e f f o r t t o o b t a i n employment: 

"A wo r k e r i s n o t e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s once 
he has w i t h d r a w n f r o m t h e work f o r c e even i f he has been r e n d e r e d 
i n c a p a b l e o f w o r k i n g due t o h i s compensable i n j u r y . Cutright v. 
Weyerhaeuser, 299 Or 290 [,702 P2d 403] ( 1 9 8 5 ) ; Karr v. SAIF, 79 Or 
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App 250 [,719 P2d 35, rev den 301 Or 765] (1 9 8 6 ) . The q u e s t i o n o f 
whe t h e r a c l a i m a n t has w i t h d r a w n from t h e work f o r c e i s one o f f a c t . 
Sykes v. Weyerhaeuser, 90 Or App 41 [,750 P2d 1171] ( 1 9 8 8 ) . 

"On October 6, 1988, Dr. C h r i s t o p h e r B. Ryan, M.D., w r o t e t h a t '. 
. . a l t h o u g h [ c l a i m a n t ] c l a i m s t h a t he wants t o r e t u r n t o work, I 
cannot h e l p b u t t h i n k he would r a t h e r be i n h i s c o m f o r t a b l y e s t a b ­
l i s h e d e q u i l i b r i u m . ' Claimant made no e f f o r t t o work between t h e 
t i m e h i s c l a i m was f i r s t c l o s e d and t h e d a t e o f h i s a g g r a v a t i o n . 
One inquiry about a part-time position a f t e r he was d e c l a r e d medi­
c a l l y s t a t i o n a r y by h i s t r e a t i n g surgeon does not demonstrate his 
alleged willingness to accept employment within his limitations. 
H i s t e s t i m o n y i n d i c a t e s he does n o t t h i n k he i s 'workable'. Thus, I 
f i n d a t t h e t i m e o f t h e a g g r a v a t i o n and t h e r e a f t e r , he had w i t h d r a w n 
f r o m t h e l a b o r market. I conclude t h a t he i s n o t e n t i t l e d t o tempo­
r a r y d i s a b i l i t y b e n e f i t s . " (Emphasis s u p p l i e d . ) 

The r e f e r e e ' s f i n d i n g t h a t c l a i m a n t d i d n o t "demonstrate h i s w i l l i n g n e s s 
t o a c c e p t employment" was made i n t h e c o n t e x t o f whether he had made r e a s o n a b l e 
e f f o r t s . A w o r k e r ' s e f f o r t s may be i n d i c a t i v e o f a w o r k e r ' s w i l l i n g n e s s t o 
work, b u t i t i s n o t d e t e r m i n a t i v e o f w i l l i n g n e s s t o work i n a l l c i r c u m s t a n c e s . 
Under Dawkins, t h e d e f i n i t i o n o f " w i l l i n g n e s s t o f i n d employment" i s more i n c l u ­
s i v e . W i l l i n g n e s s can a l s o e x i s t i f t h e r e f e r e e f i n d s t h a t a c l a i m a n t has a de­
s i r e t o o b t a i n employment and t h a t e f f o r t s t o o b t a i n i t would be f u t i l e . Be­
cause t h e necessary f i n d i n g s were n o t i n c l u d e d i n t h e r e f e r e e ' s o r d e r , t h e Board 
needed t o do more t h a n add t h e Dawkins c i t a t i o n t o i t s a f f i r m a n c e . 

Employer argues t h a t t h e o r d e r was adequate, because t h e Board a p p l i e d t h e 
c o r r e c t l e g a l s t a n d a r d and t h e r e was s u b s t a n t i a l e v i d e n c e , on t h e r e c o r d as a 
whole, t o s u p p o r t t h e f i n d i n g s . I t contends t h a t c l a i m a n t f a i l e d t o c a r r y h i s 
burden o f p r o o f t o show t h a t he was w i l l i n g t o work. However, as we have 
s t a t e d : 

" I n o r d e r f o r us t o conduct t h a t k i n d o f r e v i e w , we must be a b l e t o 
know what t h e Board found as f a c t and why i t b e l i e v e s t h a t i t s f i n d ­
i n g s l e d t o t h e c o n c l u s i o n s t h a t i t reached. That r e q u i r e s a r e a ­
soned o p i n i o n based on e x p l i c i t f i n d i n g s o f f a c t . " Armstrong v. 
Asten-Hill Co., 90 Or App 200, 205, 752 P2d 312 ( 1 9 8 8 ) . ( C i t a t i o n s 
and f o o t n o t e o m i t t e d . ) 

The Board must make f i n d i n g s on whether c l a i m a n t was w i l l i n g t o work and, i f so, 
whether i t would have been f u t i l e f o r him t o have sought employment. See 
Janisch v. Lane S-D #45, 106 Or App 218, 806 P2d 218 ( 1 9 9 1 ) . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 
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C i t e as 110 Or App 453 (1992) January 8, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f A r n o l d G. Wheeler, C l a i m a n t . 

SAIF CORPORATION, P e t i t i o n e r , 
v. 

ARNOLD G. WHEELER, Respondent. 
(WCB No. 87-0276M; CA A64163) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
On r e s p o n d e n t ' s p e t i t i o n f o r r e c o n s i d e r a t i o n f i l e d August 2 1 , 1991. O p i n i o n 

f i l e d May 22, 1991, 107 Or App 254, 811 P2d 1382. 
Gary D. T a y l o r and V i c k & G u t z l e r , Salem, f o r re s p o n d e n t . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge, and D e i t s , 

Judge. 
JOSEPH, C.J. 
P e t i t i o n f o r r e c o n s i d e r a t i o n a l l o w e d ; former o p i n i o n w i t h d r a w n ; p e t i t i o n f o r 

j u d i c i a l r e v i e w d i s m i s s e d . 

C l a i m a n t has p e t i t i o n e d f o r Supreme Court r e v i e w . 107 Or App 254, 811 P2d 
1382 ( 1 9 9 1 ) . We t r e a t t h e p e t i t i o n as one f o r r e c o n s i d e r a t i o n . ORAP 5.15. 

Our d e c i s i o n was c o r r e c t on t h e m e r i t s . ORS 656.278 c l e a r l y p r o v i d e s t h a t 
t h e Board may t e r m i n a t e an award made b e f o r e 1966. The more d i f f i c u l t q u e s t i o n , 
r a i s e d f o r t h e f i r s t t i m e i n t h e p e t i t i o n f o r r e c o n s i d e r a t i o n , i s whether we 
have j u r i s d i c t i o n t o c o n s i d e r a p e t i t i o n f o r r e v i e w o f t h e Board's o r d e r . We 
a l l o w t h e p e t i t i o n i n o r d e r t o de c i d e t h a t i s s u e . 

ORS 656.278(3) p r o v i d e s : 

"The c l a i m a n t has no r i g h t t o appeal any o r d e r o r award made by 
t h e Board on i t s own m o t i o n , except when t h e o r d e r d i m i n i s h e s o r 
t e r m i n a t e s t h e fo r m e r award. The employer may appeal f r o m an o r d e r 
w h i c h i n c r e a s e s t h e award." 

We have h e l d t h a t , i f t h e Board o r d e r does n o t i n c r e a s e t h e c l a i m a n t ' s award, 
t h e s t a t u t e p r o v i d e s no b a s i s f o r a p e t i t i o n by t h e employer. Morton v. N.W. 
Foundry, 36 Or App 259, 584 P2d 346, r e v den 284 Or 341 ( 1 9 7 8 ) . The q u e s t i o n 
posed by t h e p e t i t i o n f o r r e c o n s i d e r a t i o n i s whether t h e s t a t u t e p r e c l u d e s 
j u d i c i a l r e v i e w when t h e Board's d e c i s i o n i s based, n o t on t h e m e r i t s o f t h e 
c l a i m , b u t on i t s d e t e r m i n a t i o n t h a t i t l a c k s a u t h o r i t y t o a c t . 

I n State ex rel Borisoff v. Workers' Comp. Board, 104 Or App 603, 802 P2d 
98 ( 1 9 9 0 ) , i n w h i c h s e v e r a l c l a i m a n t s sought t o compel t h e Board t o e x e r c i s e i t s 
own m o t i o n j u r i s d i c t i o n t o i n c r e a s e t h e i r permanent d i s a b i l i t y awards, we n o t e d 
i n d i c t u m t h a t t h e c l a i m a n t s c o u l d n o t have sought d i r e c t r e v i e w o f t h e Board's 
o r d e r s , because t h e o r d e r s d i d n o t reduce o r t e r m i n a t e t h e e x i s t i n g awards, b u t 
me r e l y h e l d t h a t t h e Board d i d n o t have a u t h o r i t y t o award permanent d i s a b i l i t y 
b e n e f i t s on i t s own m o t i o n . I n Miltenberger v. Howard's Plumbing, 93 Or App 
475, 762 P2d 1057 ( 1 9 8 8 ) , we h e l d t h a t a c l a i m a n t may seek r e v i e w o f a Board de­
t e r m i n a t i o n t h a t i t had own m o t i o n j u r i s d i c t i o n , as opposed t o r e g u l a r j u r i s d i c ­
t i o n , even t h o u g h t h e Board's o r d e r d i d n o t reduce o r t e r m i n a t e t h e award. 

A l t h o u g h o u r comment i n Borisoff was dictum, i t i s more c l o s e l y on p o i n t 
t h a n t h e h o l d i n g i n Miltenberger. The s t a t u t e a l l o w s an employer t o f i l e a 
p e t i t i o n f o r r e v i e w o n l y when t h e Board i n c r e a s e s t h e award. I t draws no 
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d i s t i n c t i o n between cases t h a t t h e Board decides on t h e m e r i t s and t h o s e t h a t 
a r e r e s o l v e d on some o t h e r b a s i s . We conclude t h a t , under ORS 65 6 . 2 7 8 ( 3 ) , an 
employer may n o t seek r e v i e w o f an own mo t i o n o r d e r t h a t does n o t i n c r e a s e an 
award, even i f t h e o r d e r i s grounded on t h e Board's d e t e r m i n a t i o n , perhaps 
m i s t a k e n , t h a t i t l a c k s a u t h o r i t y t o g r a n t t h e r e q u e s t e d r e l i e f . 

P e t i t i o n f o r r e c o n s i d e r a t i o n a l l o w e d ; former o p i n i o n w i t h d r a w n ; p e t i t i o n 
f o r j u d i c i a l r e v i e w d i s m i s s e d . 

C i t e as 110 Or App 486 (1992) January 8, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Donald H. Smith, C l a i m a n t . 

MEDFORD CORPORATION, P e t i t i o n e r , 
v. 

DONALD H. SMITH, Respondent. 
(89-21043; CA A69499) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and s u b m i t t e d November 8, 1991. 
J e r r y K. Brown, M c M i n n v i l l e , argued t h e cause f o r p e t i t i o n e r . W i t h him on 

t h e b r i e f were Cummins, Brown, Goodman, F i s h & P e t e r s o n , P.C., M c M i n n v i l l e . 
C l a u d e t t e L. Yost , Medford, argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t . 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 

Employer seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
h o l d i n g t h a t c l a i m a n t has e s t a b l i s h e d t h a t h i s employment w h i l e employer was 
s e l f - i n s u r e d was a m a t e r i a l c o n t r i b u t i n g cause o f h i s l e f t w r i s t c a r p a l t u n n e l 
c o n d i t i o n and t h a t t h e c l a i m i s compensable as an o c c u p a t i o n a l d i s e a s e under 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

B e f o r e J u l y 1, 1988, employer was i n s u r e d by SAIF. A f t e r t h a t d a t e , i t 
became s e l f - i n s u r e d . C l a i m a n t , who worked as a m a c h i n i s t , began c o m p l a i n i n g 
about hand problems i n February, 1988. I n May, 1988, he f i l e d a c l a i m f o r 
c a r p a l t u n n e l syndrome i n t h e right w r i s t , which SAIF acce p t e d . He l a t e r expe­
r i e n c e d p a i n i n h i s l e f t w r i s t , and s t u d i e s i n May, 1989, showed t h e need f o r 
l e f t c a r p a l t u n n e l s u r g e r y . On May 11, 1989, he f i l e d a c l a i m w i t h SAIF f o r 
l e f t w r i s t c a r p a l t u n n e l syndrome. SAIF denied r e s p o n s i b i l i t y , c l a i m i n g t h a t 
t h e c o n d i t i o n was n o t r e l a t e d t o c l a i m a n t ' s employment b e f o r e J u l y 1, 1988, when 
i t had p r o v i d e d coverage f o r employer. Claimant d i d n o t seek a h e a r i n g on 
SAIF's d e n i a l . 

The Board found t h a t , a l t h o u g h c l a i m a n t had had some l e f t hand symptoms i n 
t h e w i n t e r o f 1987 and t h e s p r i n g o f 1988, he d i d n o t e x p e r i e n c e d i s a b i l i t y , 
seek m e d i c a l t r e a t m e n t o r r e c e i v e a d i a g n o s i s u n t i l a f t e r J u l y 1, 1988. I t a l s o 
f o u n d t h a t c l a i m a n t ' s work a f t e r J u l y 1, 1988, c o u l d have c o n t r i b u t e d t o t h e 
c o n d i t i o n . Those f i n d i n g s a re su p p o r t e d by s u b s t a n t i a l e v i d e n c e . Under Bracke 
v. Baza'r, 293 Or 239, 646 P2d 1330 (19 8 2 ) , t h e Board c o r r e c t l y h e l d t h a t , i n 
t h e absence o f d i s a b i l i t y , t h e d a t e o f t h e onset o f t h e d i s e a s e i s t h e d a t e on 
w h i c h c l a i m a n t f i r s t sought m e d i c a l t r e a t m e n t . 

Employer argues t h a t , i n view o f SAIF's p r e v i o u s u n c h a l l e n g e d d e n i a l o f 
t h e c l a i m , employer cannot now be h e l d r e s p o n s i b l e f o r c l a i m a n t ' s work exposure 
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b e f o r e J u l y 1, 1988, and, t h e r e f o r e , t h e Board e r r e d i n c o n s i d e r i n g i t . We do 
no t u n d e r s t a n d employer's a t t e m p t t o d i s t i n g u i s h r e s p o n s i b i l i t y f o r "exposure" 
f r o m r e s p o n s i b i l i t y f o r t h e d i s e a s e i t s e l f . A l t h o u g h , as a p r o c e d u r a l m a t t e r , 
SAIF cannot be h e l d r e s p o n s i b l e f o r t h e c l a i m , employer, self-insured a f t e r J u l y 
1, 1988, can be h e l d r e s p o n s i b l e f o r t h e e n t i r e c o n d i t i o n , i f t h e c o n s i d e r a t i o n s 
t h a t a r e r e l e v a n t t o t h e d e t e r m i n a t i o n o f r e s p o n s i b i l i t y as between SAIF and 
employer w h i l e s e l f - i n s u r e d s u p p o r t t h a t c o n c l u s i o n . Among t h o s e c o n s i d e r a t i o n s 
w o u l d be c l a i m a n t ' s work exposure, b o t h b e f o r e and a f t e r J u l y 1, 1988, when 
employer became s e l f - i n s u r e d . 

The p a r t i e s agree t h a t , i n view o f Aetna Casualty Co. v. Aschbacher, 107 
Or App 494, 812 P2d 844, r e v den 312 Or 150 (1 9 9 1 ) , t h e Board a p p l i e d t h e wrong 
s t a n d a r d and t h a t t h e c o r r e c t t e s t i s whether t h e work was t h e m a j o r c o n t r i b u t ­
i n g cause o f t h e c o n d i t i o n . Claimant contends t h a t t h e Board's o r d e r s h o u l d , 
n o n e t h e l e s s , be a f f i r m e d , because t h e r e i s s u b s t a n t i a l e v i d e n c e t o s u p p o r t a 
f i n d i n g t h a t t h e work was t h e major c o n t r i b u t i n g cause. That i s f o r t h e Board 
t o d e c i d e i n t h e f i r s t i n s t a n c e on remand. 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 

C i t e as 110 Or App 533 (1992) January 8, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

CHARLES B. GILL, JR., and DAVID A. DAVIDSON, Respondents - C r o s s - A p p e l l a n t s , 
v. 

STATE ACCIDENT INSURANCE FUND CORPORATION, HERBERT ASCHKENASY, DONALD COOK, 
HARRIET SHERBURNE, THOMAS SPITZER and DANIEL WILLIAMS, A p p e l l a n t s - Cross-

Respondents. 
(89C12469; CA A65889) 

Appeal f r o m C i r c u i t C o u r t , Marion County. 
A l b i n W. N o r b l a d , Judge. 
Argued and s u b m i t t e d September 30, 1991. 
W i l l i a m F. Gary, S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l , Eugene, argued t h e cause 

f o r a p p e l l a n t s - c r o s s - r e s p o n d e n t s . W i t h him on t h e b r i e f s were Sharon A. 
Rudnick, S p e c i a l A s s i s t a n t A t t o r n e y General, Eugene, Harrang, Long, Watkinson, 
A r n o l d & L a i r d , P.C., Eugene, Dave Frohnmayer, A t t o r n e y G e n e r a l , and V i r g i n i a L. 
L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

Bruce A. Rubin, P o r t l a n d , argued t h e cause f o r re s p o n d e n t s - c r o s s -
a p p e l l a n t s . W i t h him on t h e b r i e f were W i l l i a m B. Crow, P o r t l a n d , and M i l l e r , 
Nash, Wiener, Hager & C a r l s e n , P o r t l a n d . 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
EDMONDS, J. 
Reversed and remanded on a p p e a l ; a f f i r m e d on c r o s s - a p p e a l . 

D e f e n d a n t s appeal and p l a i n t i f f s c r o s s - a p p e a l a judgment f o r i n d e m n i f i c a ­
t i o n under ORS 3 0 . 2 8 5 ( 1 ) . 1 We r e v e r s e on t h e appeal and a f f i r m on t h e c r o s s -
a p p e a l . 

1 ORS 30.285(1) p r o v i d e s : 

"The g o v e r n i n g body o f any p u b l i c body s h a l l d e f e n d , save harm­
l e s s and i n d e m n i f y any o f i t s o f f i c e r s , employees and a g e n t s , 
w h e t h e r e l e c t i v e o r a p p o i n t i v e , a g a i n s t any t o r t c l a i m o r demand, 
whether g r o u n d l e s s o r o t h e r w i s e , a r i s i n g o u t o f an a l l e g e d a c t o r 
o m i s s i o n o c c u r r i n g i n t h e performance o f d u t y . " 
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The i n d i v i d u a l d e f e n d a n t s a re c u r r e n t o r former d i r e c t o r s o f SAIF. I n 
1987, t h e y b r o u g h t an a c t i o n a g a i n s t p l a i n t i f f s , who were SAIF's employees, and 
o t h e r s . The c i r c u i t c o u r t g r a n t e d p l a i n t i f f s ' m o t i o n f o r summary j u d g m e n t . 2 

P l a i n t i f f s t h e n f i l e d t h i s a c t i o n , s e e k i n g i n d e m n i f i c a t i o n f o r a t t o r n e y f e e s and 
c o s t s i n c u r r e d i n d e f e n d i n g a g a i n s t d e f e n d a n t s ' a c t i o n . The t r i a l c o u r t g r a n t e d 
p l a i n t i f f s ' m o t i o n f o r p a r t i a l summary judgment on t h e i s s u e o f d e f e n d a n t s ' l i a ­
b i l i t y under ORS 3 0 . 2 8 5 ( 1 ) . D u r i n g t h e t r i a l , a w i t n e s s t e s t i f i e d t h a t p l a i n ­
t i f f s ' d e f e n s e c o s t s had been p a i d by t h e i r c u r r e n t employer. There i s no e v i ­
dence about whether p l a i n t i f f s a r e r e s p o n s i b l e f o r r e i m b u r s i n g t h e employer. 

I n an o p i n i o n l e t t e r , t h e t r i a l c o u r t s a i d : 

"SAIF has r a i s e d t h e i s s u e t h a t t h e i r [sic] o b l i g a t i o n i s o n l y t o 
i n d e m n i f y [ p l a i n t i f f s ] and, i n f a c t , t h e monies were p a i d t o t h e law 
f i r m by t h e i r employees [sic] * * *. T h e r e f o r e , no i n d e m n i f i c a t i o n 
i s n e c e s s a r y . I t i s t h i s C o u r t ' s o p i n i o n t h a t SAIF s t i l l has t h e 
o b l i g a t i o n t o pay t h e s e amounts o f money. Whether o r n o t t h e a t t o r ­
neys were p a i d by [ p l a i n t i f f s ] o r some o t h e r person t h e y d i d , i n 
f a c t , i n c u r t h e l i a b i l i t y and t h i s Court has no knowledge o f t h e f i ­
n a n c i a l r e l a t i o n s h i p i n r e g a r d s t o t h i s l a w s u i t between [ p l a i n t i f f s ] 
and [ t h e i r e m p l o y e r ] . To r u l e o t h e r w i s e would be t o u n j u s t l y e n r i c h 
SAIF s i m p l y because t h e a c t u a l checks were n o t w r i t t e n by [ p l a i n t ­
i f f s ] . The defense was h i r e d by [ p l a i n t i f f s ] , t h e y i n c u r r e d t h e 
l i a b i l i t y and they somehow saw that this obligation was paid. SAIF's 
o b l i g a t i o n under t h e s t a t u t e i s t o pay f o r t h e i r c o s t s o f de f e n s e . 
They i n f a c t have n o t done t h i s and do have t h e o b l i g a t i o n t o do 
t h i s . " (Emphasis s u p p l i e d . ) 

A f t e r t r i a l , t h e c o u r t e n t e r e d a f i n a l judgment awarding p l a i n t i f f s $173,355.07 
as i n d e m n i f i c a t i o n f o r a t t o r n e y fees and c o s t s i n t h e f i r s t a c t i o n . 

D e f e n d a n t s a s s e r t t h a t p l a i n t i f f s are n o t e n t i t l e d t o i n d e m n i t y f o r a t t o r ­
ney f e e s t h a t t h e y d i d n o t pay. P l a i n t i f f s argue t h a t " o n l y p r o o f o f l e g a l l i a ­
b i l i t y , n o t ' a c t u a l l o s s , ' i s r e q u i r e d f o r i n d e m n i f i c a t i o n " under ORS 30 . 2 8 5 ( 1 ) . 
Both p a r t i e s r e l y on c o n t r a c t and common law i n d e m n i f i c a t i o n cases i n s u p p o r t o f 
t h e i r arguments. See, e.g., U.S. Fire Ins. Co. v. Chrysler Motors, 264 Or 362, 
505 P2d 1137 ( 1 9 7 3 ) ; Montgomery Elevator Co. v. Tuality Community Hosp., 101 Or 
App 299, 790 P2d 1148, rev den 310 Or 243 (19 9 0 ) . Because t h i s case i n v o l v e s a 
s t a t u t o r y i n d e m n i f i c a t i o n c l a i m , t h e p a r t i e s ' r e l i a n c e on t h o s e cases i s m i s ­
p l a c e d . 

The Supreme Court d i s c u s s e d s t a t u t o r y i n d e m n i f i c a t i o n under ORS 30.285(1) 
i n Aetna Casualty & Surety Co. v. OHSU, 310 Or 61, 793 P2d 320 ( 1 9 9 0 ) . An 
Oregon H e a l t h Sciences U n i v e r s i t y (OHSU) r e s i d e n t d o c t o r a l l e g e d l y c o m m i t t e d 
m a l p r a c t i c e w h i l e on r o t a t i o n t o another h o s p i t a l , w h i c h was i n s u r e d by Aetna. 
The p a t i e n t sued t h e h o s p i t a l , t h e d o c t o r , OHSU and t h e s t a t e . Aetna t e n d e r e d 
d e f e n s e o f t h e d o c t o r and t h e h o s p i t a l t o OHSU. OHSU acce p t e d t h e t e n d e r as t o 
t h e d o c t o r o n l y , and Aetna defended t h e h o s p i t a l . Under a subsequent s e t t l e m e n t 
agreement, Aetna p a i d $175,000 and OHSU p a i d $40,000. Aetna t h e n b r o u g h t an 
a c t i o n f o r i n d e m n i f i c a t i o n under ORS 30.285(1) f o r t h e monies t h a t i t had p a i d 
i n s e t t l e m e n t . The t r i a l c o u r t d i s m i s s e d t h e c l a i m , and t h e Supreme C o u r t 
a f f i r m e d , h o l d i n g : 

"ORS 3 0 . 2 8 5 ( 1 ) , by i t s t e r m s , i n u r e s t o t h e b e n e f i t o f t h e p u b l i c 
employee o n l y . I t does n o t p u r p o r t t o c r e a t e any r i g h t s i n t h i r d 

See SAIF v. Montgomery, 108 Or App 93, 814 P2d 536 ( 1 9 9 1 ) . 
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p a r t i e s a g a i n s t p u b l i c agencies o r b o d i e s . * * * Moreover, the doc­
tor himself has no claim under the statute * * *. Aetna t e n d e r e d 
t h e d o c t o r ' s defense t o OHSU, which accepted i t , defended him suc­
c e s s f u l l y , and p a i d money t o o b t a i n h i s f u l l r e l e a s e . One s t a n d i n g 
i n t h e d o c t o r ' s shoes has no c l a i m jbecause the doctor has suffered 
no loss. Aetna has no c l a i m under ORS 30 . 2 8 5 ( 1 ) . " 310 Or a t 64. 
(Emphasis s u p p l i e d . ) 

The h o l d i n g i n Aetna i s c o n t r a r y t o t h e t r i a l c o u r t ' s r e a s o n i n g h e r e . 
F u r t h e r m o r e , t h e r e i s a l a c k o f evidence as t o whether p l a i n t i f f s s u f f e r e d any 
l o s s . T h e r e f o r e , we remand f o r t h e t r i a l c o u r t t o r e c o n s i d e r t h e i s s u e i n t h e 
l i g h t o f A e t n a . 3 

P l a i n t i f f s c r o s s - a p p e a l on t h e ground t h a t t h e t r i a l c o u r t e r r e d , i n deny­
i n g t h e i r m o t i o n t o amend t h e i r c o m p l a i n t t o add a c l a i m f o r d e c l a r a t o r y and 
s u p p l e m e n t a l r e l i e f c o n c e r n i n g t h e i r e n t i t l e m e n t t o a t t o r n e y f e e s and c o s t s t h a t 
t h e y m i g h t l a t e r i n c u r i n SAIF v. Montgomery, supra, n 2. We c o n c l u d e t h a t , i n 
t h e l i g h t o f Aetna Casualty & Surety Co. v. OHSU, supra, t h e t r i a l c o u r t d i d n o t 
abuse i t s d i s c r e t i o n i n de n y i n g t h e m o t i o n . 

Reversed and remanded on app e a l ; a f f i r m e d on c r o s s - a p p e a l . 

J The b u l k o f t h e p a r t i e s ' b r i e f s a r e d e d i c a t e d t o whether p l a i n t i f f s ' 
c l a i m s a r e c o g n i z a b l e under ORS 30.285(1). We need n o t address t h o s e i s s u e s i n 
t h e l i g h t o f o u r d e c i s i o n . 

C i t e as 110 Or App 560 (1992) January 8, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f H a r o l d E. S i l v e r n a i l , C l a i m a n t . 

SAIF CORPORATION and COOS COUNTY SCHOOL DISTRICT 54, P e t i t i o n e r s , 
v. 

HAROLD E. SILVERNAIL, Respondent. 
(89-08697; CA A67650) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d November 8, 1991. 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

p e t i t i o n e r s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G eneral, Salem. 

Lynne W. McNutt, Coos Bay, f i l e d t h e b r i e f f o r re s p o n d e n t . 
B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 

PER CURIAM 
Reversed. 

Employer seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board a f ­
f i r m i n g and a d o p t i n g t h e r e f e r e e ' s d e c i s i o n t h a t c l a i m a n t had shown t h a t h i s 
work was a " m a t e r i a l c o n t r i b u t i o n " t o t h e i n c r e a s e d symptoms o f h i s p r e e x i s t i n g 
back c o n d i t i o n and, t h e r e f o r e , t h e c o n d i t i o n i s compensable as an o c c u p a t i o n a l 
d i s e a s e under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . I n Aetna Casualty v. Aschbacher, 107 Or App 
494, 812 P2d 844, rev den 312 Or 150 (1 9 9 1 ) , we h e l d t h a t , t o e s t a b l i s h a com­
pe n s a b l e o c c u p a t i o n a l d i s e a s e under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , a c l a i m a n t must show t h a t 
t h e work was t h e major c o n t r i b u t i n g cause o f t h e c o n d i t i o n . 
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A l t h o u g h t h e Board e r r e d i n a p p l y i n g t h e wrong s t a n d a r d f o r c o m p e n s a b i l ­
i t y , i t a l s o f o u n d , i n a d o p t i n g t h e r e f e r e e ' s o r d e r , t h a t c l a i m a n t had n o t es­
t a b l i s h e d t h a t work was t h e major c o n t r i b u t i n g cause o f h i s worsened c o n d i t i o n . 
There i s s u b s t a n t i a l e v i d e n c e t o su p p o r t t h a t f i n d i n g . C l a i m a n t conceded i n h i s 
b r i e f t o t h e Board t h a t , i f we were t o r u l e as we s u b s e q u e n t l y d i d i n 
Aschbacher, employer's d e n i a l s h o u l d be r e i n s t a t e d . 1 

Reversed. 

1 I n h i s b r i e f t o t h e Board, c l a i m a n t s t a t e d : 

"The r e f e r e e found t h a t C l a i mant's work was not the major contri­
buting cause o f t h e m e d i c a l l y necessary c e r v i c a l s u r g e r y . The r e f ­
e r e e f o u n d t h a t C l a i m a n t ' s work was a material contributing cause o f 
need f o r m e d i c a l t r e a t m e n t and so was compensable. 

" I t seems t o be a d m i t t e d by a l l p a r t i e s t h a t t h e r e was s u b s t a n ­
t i a l e v i d e n c e t o s u p p o r t t h e r e f e r e e ' s f i n d i n g s . 

> • * * * * * 

" I f t h e Aschbacher case i s a f f i r m e d on ap p e a l , t h i s case s h o u l d 
be a f f i r m e d . I f Aschbacher i s r e v e r s e d and t h e major c o n t r i b u t i n g 
cause r u l e * * * i s r e i n s t a t e d , t h e n [ t h e r e f e r e e ' s ] d e c i s i o n w o u ld 
be r e v e r s e d . " 

A l t h o u g h c l a i m a n t now argues t h a t t h e r e i s s u b s t a n t i a l e v i d e n c e f r o m w h i c h t h e 
Board c o u l d f i n d on remand t h a t t h e work was t h e major c o n t r i b u t i n g cause o f t h e 
worsed c o n d i t i o n , t h e r e i s s u b s t a n t i a l evidence t o s u p p o r t t h e Board's a l t e r n a t e 
f i n d i n g w i t h o u t c l a i m a n t ' s c o n c e s s i o n . 

C i t e as 110 Or App 577 (1992) January 15, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f K a r i n E. Hoechlin-Cogburn, C l a i m a n t . 

KARIN E. HOECHLIN-COGBURN, P e t i t i o n e r , 
v. 

U-LANE-0 CREDIT UNION and SAIF CORPORATION, Respondents. 
(WCB 89-01135; CA A66908) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d May 17, 1991. 
C h r i s t i n e Jensen, Eugene, argued t h e cause f o r p e t i t i o n e r . On t h e b r i e f were 

Dale C. Johnson and Malagon, Moore & Johnson, Eugene. 
John T. Bagg, A s s i s t a n t A t t o r n e y General, Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a , L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e Joseph, C h i e f Judge, and Richardson* and D e i t s , Judges. 
JOSEPH, C.J. 
A f f i r m e d . 
* R i c h a r d s o n , J . , vice Newman, J., deceased. 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board t h a t 
a f f i r m e d t h e r e f e r e e and den i e d her mental s t r e s s c l a i m . We a f f i r m . 
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C l a i m a n t i s a 3 4 - y e a r - o l d c r e d i t u n i o n l o a n o f f i c e r . She had p o s t - t r a u ­
m a t i c s t r e s s d i s o r d e r , stemming from an armed r o b b e r y a t a n o t h e r c r e d i t u n i o n 
where she had e a r l i e r worked. She began t o work f o r employer i n October, 1986. 
W h i l e t h e r e , Boone, a n o t h e r l o a n o f f i c e r , p l a y e d p r a c t i c a l j o k e s on her and gos­
s i p e d about h e r . C l a i m a n t f e l t compelled t o p l e a s e her c o - w o r k e r s , e s p e c i a l l y 
Boone, b u t was u n a b l e t o . I n t h e s p r i n g o f 1988, she complained o f headaches, 
d i a r r h e a , c h e s t and upper l e f t arm p a i n , insomnia and a n x i e t y . I n J u l y , Dr. 
Gascoyne, a p s y c h o l o g i s t , p r e s c r i b e d a n t i - d e p r e s s a n t s . I n August, Dr. Bond, an 
o s t e o p a t h , a u t h o r i z e d a 1-month m e d i c a l l e a v e . A f t e r c l a i m a n t r e t u r n e d , she was 
p r e s s u r e d t o p a r t i c i p a t e i n a s k i t a t a week-end r e t r e a t f o r employees and l a t e r 
had a v e r b a l e n c o u n t e r w i t h a n o t h e r co-worker. She s u b m i t t e d her r e s i g n a t i o n on 
October 28. T h e r e a f t e r , t h e symptoms o f her p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n 
r e t u r n e d t o t h e i r normal l e s s e r f r e q u e n c y . 

The Board c o n c l u d e d t h a t c l a i m a n t d i d n o t prove by c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t her work i s a m a t e r i a l c o n t r i b u t i n g cause o f her p s y c h o l o g i c a l 
c o n d i t i o n . 1 

C l a i m a n t a s s i g n s as e r r o r t h a t t h e Board d e t e r m i n e d t h a t s t r e s s f u l em­
p l o y e e r e l a t i o n s h i p s a r e n o t p r o p e r l y c o n s i d e r e d t o be a r i s k o f employment. 
However, t h e Board d i d n o t d e t e r m i n e t h a t . I t did d e t e r m i n e t h a t 

"Boone's t r e a t m e n t o f c l a i m a n t was s t r e s s f u l l a r g e l y because o f 
c l a i m a n t ' s i n o r d i n a t e d e s i r e t o p l e a s e Boone. T h i s f a c t persuades 
us t h a t c l a i m a n t ' s r e l a t i o n s h i p w i t h Boone i s n o t t h e t y p e o f asso­
c i a t i o n i n s e p a r a b l e from t h e workplace t h a t i s p r o p e r l y c o n s i d e r e d 
t o be a r i s k o f employment. See SAIF v. Noffsinger, 80 Or App 640 
[, 723 P2d 358] ( 1 9 8 6 ) . " 

Even i f we assume t h a t c l a i m a n t ' s c o n f l i c t s w i t h Boone and o t h e r s caused her 
s t r e s s and were w i t h i n t h e scope o f her employment, we agree w i t h t h e Board t h a t 
she d i d n o t p r o v e her c l a i m . 

I n Aetna Casualty Co. v. Aschbacher, 107 Or App 494, 812 P2d 844, r e v den 
312 Or 150 ( 1 9 9 1 ) , we h e l d t h a t , t o e s t a b l i s h a c l a i m under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , a 
c l a i m a n t must p r o v e t h a t t h e work was t h e major c o n t r i b u t i n g cause o f an occupa­
t i o n a l d i s e a s e . For t h e reasons s t a t e d i n t h a t case, we h o l d t h a t , t o e s t a b l i s h 
a m e n t a l s t r e s s c l a i m under ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) , a c l a i m a n t must p r o v e by c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t her work was i t s major c o n t r i b u t i n g cause. Semble: 
City of Portland v. Payne, 108 Or App 771, 816 P2d 1219 ( 1 9 9 1 ) . C l a i m a n t has a 
p r e - e x i s t i n g p o s t - t r a u m a t i c s t r e s s d i s o r d e r and c h r o n i c n e u r o t i c d e p r e s s i o n . 
W h i l e w o r k i n g f o r employer, symptoms o f t h o s e c o n d i t i o n s o c c u r r e d more f r e ­
q u e n t l y and she complained o f o t h e r symptoms. However, Dr. H o l l a n d , a p s y c h i a ­
t r i s t , n o t e d t h a t c l a i m a n t h e r s e l f a t t r i b u t e d many o f her problems t o o f f - w o r k 
e v e n t s . W h i l e she was w o r k i n g f o r employer, her f a t h e r - i n - l a w and her p e t d i e d , 
her p a r e n t s c o n t e m p l a t e d d i v o r c e , she had gum s u r g e r y , her husband had h e a l t h 
problems and she had w e i g h t l o s s and o t h e r h e a l t h problems. H o l l a n d c o n c l u d e d 
t h a t h e r work c o n t r i b u t e d t o b u t was n o t t h e major cause o f her m e n t a l s t r e s s . 

The Board c o n c l u d e d t h a t c l a i m a n t f a i l e d t o pr o v e by c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t her work was a material c o n t r i b u t i n g cause o f her c o n d i t i o n . That 
was t h e wrong s t a n d a r d . However, i t f o l l o w s from t h e Board's c o n c l u s i o n t h a t 
she a l s o f a i l e d t o s u s t a i n t h e major c o n t r i b u t i n g cause burden. 

A f f i r m e d . 

1 N e i t h e r p a r t y argued t h a t t h e p r o p e r a n a l y s i s f o r c l a i m a n t ' s c l a i m was 
whether her work had caused her p r e - e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n t o worsen. 
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C i t e as 111 Or App 27 (1992) : January 22, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f K a t h e r i n e E. Thrash, C l a i m a n t . 

KATHERINE E. THRASH, P e t i t i o n e r , 
v. 

CITY OF SWEET HOME and SAIF CORPORATION, Respondents. 
(89-15930; CA A69468) 

J u d i c i a l Review fr o m Workers' Compensation Board. 
Argued and s u b m i t t e d November 8, 1991. 
Ralph E. Wiser, I I I , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on 

t h e b r i e f was Ben n e t t & Durham, P o r t l a n d . 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G eneral, Salem. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
BUTTLER, P.J. 
A f f i r m e d . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
a f f i r m i n g t h e r e f e r e e ' s d e c i s i o n t h a t she i s n o t e n t i t l e d t o b e n e f i t s f o r a 
m e n t a l d i s o r d e r under t h e p r o v i s i o n s o f ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) . 1 

C l a i m a n t worked as a p o l i c e o f f i c e r f o r t h e C i t y o f Sweet Home. I n 1986, 
she d e v e l o p e d a c o n d i t i o n t h a t d o c t o r s t h o u g h t was p r o b a b l y m u l t i p l e s c l e r o s i s . 
Her d o c t o r r e l e a s e d her f o r work d r i v i n g an ambulance i n J u l y , 1986. I n March, 
1988, she became a f u l l - t i m e d i s p a t c h e r , employed by t h e P o l i c e Department. Her 
d u t i e s i n c l u d e d d i s p a t c h i n g f o r p o l i c e , f i r e and ambulance c a l l s . The r e f e r e e 
f o u n d t h a t t h e c o n d i t i o n s o f c l a i m a n t ' s employment, i n c l u d i n g t h e i n t i m i d a t i n g 
management s t y l e o f t h e C h i e f o f P o l i c e , gave r i s e t o s t r e s s beyond t h a t gener­
a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n . There i s s u b s t a n t i a l e v i d e n c e t o sup­
p o r t t h a t f i n d i n g . 

1 ORS 656.802 p r o v i d e s , i n p a r t : 

" ( 1 ) As used i n t h i s c h a p t e r , ' o c c u p a t i o n a l d i s e a s e ' means: 
" * * * * * 
" ( b ) Any m e n t a l d i s o r d e r a r i s i n g o u t o f and i n t h e co u r s e o f employ­
ment and wh i c h r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n p h y s i c a l o r 
me n t a l d i s a b i l i t y o r deat h . 
" * * * * * 
" ( 2 ) N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f t h i s c h a p t e r , a m e n t a l 
d i s o r d e r i s n o t compensable under t h i s c h a p t e r : 
" ( a ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l d i s o r d e r 
e x i s t i n a r e a l and o b j e c t i v e sense. 
" ( b ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e m e n t a l d i s o r d e r 
a r e c o n d i t i o n s o t h e r t h a n c o n d i t i o n s g e n e r a l l y i n h e r e n t i n e v e r y 
w o r k i n g s i t u a t i o n o r rea s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b p e r ­
formance e v a l u a t i o n a c t i o n s by t h e employer, o r c e s s a t i o n o f employ­
ment . 
" ( c ) Unless t h e r e i s a d i a g n o s i s o f a mental o r e m o t i o n a l d i s o r d e r 
w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l commu­
n i t y . 
" ( d ) Unless t h e r e i s c l e a r and c o n v i n c i n g evidence t h a t t h e m e n t a l 
d i s o r d e r arose o u t o f and i n t h e course o f employment." 
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On May 12, 1989, c l a i m a n t r e c e i v e d a c a l l f rom a d o c t o r , r e q u e s t i n g an am­
b u l a n c e f o r a 9 0 - y e a r - o l d p a t i e n t who was comatose. She n e g l e c t e d t o d i s p a t c h 
an ambulance u n t i l more t h a n an hour l a t e r , when t h e d o c t o r c a l l e d a second 
t i m e . The p a t i e n t responded w e l l t o t r e a t m e n t , b u t c l a i m a n t e x p e r i e n c e d a g r e a t 
e m o t i o n a l d i s t r e s s a f t e r t h e i n c i d e n t , p r i m a r i l y due t o her c o n c e r n t h a t she 
m i g h t be s u b j e c t t o severe d i s c i p l i n e . On t h e a d v i c e o f her u n i o n r e p r e s e n t a ­
t i v e , she d i d n o t r e p o r t t h e i n c i d e n t t o her s u p e r v i s o r . A few days l a t e r , t h e 
C h i e f r e c e i v e d a l e t t e r f rom t h e d o c t o r c o m p l a i n i n g about t h e i n c i d e n t , and he 
i n s t i g a t e d an i n v e s t i g a t i o n . C l a i m a n t , unaware o f t h e i n v e s t i g a t i o n , c o n t i n u e d 
t o work, e x p e r i e n c i n g s t r e s s . She c o n s u l t e d her n e u r o l o g i s t , who recommended 
t h a t she seek p s y c h o l o g i c a l t r e a t m e n t . 

On June 1, 1989, c l a i m a n t ' s s u p e r v i s o r n o t i f i e d her o f t h e i n v e s t i g a t i o n 
and p o s s i b l e d i s c i p l i n a r y a c t i o n . On June 13, 1989, she r e c e i v e d a copy o f a 
memorandum f r o m her s u p e r v i s o r t o t h e C h i e f , recommending s e v e r a l charges o f 
mi s c o n d u c t and a d i s c i p l i n a r y h e a r i n g . On June 14, c l a i m a n t t o l d h er n e u r o l o ­
g i s t t h a t she was under g r e a t s t r e s s a t her j o b and was f a c i n g a d i s c i p l i n a r y 
h e a r i n g . The C h i e f conducted a h e a r i n g on June 16 and, on June 20, he d e c i d e d 
i n w r i t i n g t h a t c l a i m a n t had committed misconduct. C l a i m a n t does n o t r e c a l l 
w h e ther she r e c e i v e d a copy o f t h a t document a t t h a t t i m e . 

On June 23, c l a i m a n t f i l e d her c l a i m w i t h C i t y , a l l e g i n g p s y c h o l o g i c a l and 
p h y s i c a l d i f f i c u l t i e s , i n c l u d i n g headaches, insomnia, memory l a p s e s and e m o t i o n ­
a l o u t b u r s t s . On June 27 o r June 28, Dr. Sanders diagnosed c l a i m a n t ' s c o n d i t i o n 
as an a d j u s t m e n t d i s o r d e r w i t h mixed e m o t i o n a l f e a t u r e s , " w i t h b e h a v i o r p r i m a r ­
i l y c h a r a c t e r i s t i c o f an i n d i v i d u a l under i n t e n s e e m o t i o n a l p r e s s u r e w i t h moder­
a t e symptoms o f a n x i e t y and d e p r e s s i o n . " 

On June 28, c l a i m a n t was a d v i s e d t h a t , as d i s c i p l i n e f o r her m i s c o n d u c t i n 
f a i l i n g t o d i s p a t c h an ambulance on May 12, she would "be suspended w i t h o u t pay 
f o r an e q u i v a l e n t o f t h r e e days. T h i s suspension w i l l be a d m i n i s t e r e d by reduc­
i n g y o u r m o n t h l y pay f o r t h e month o f J u l y i n an amount e q u a l t o t h e t h r e e days 
pay." C l a i m a n t u n d e r s t o o d t h a t as a suspension by whi c h she w o u l d be r e q u i r e d 
t o work t h r e e days w i t h o u t pay. She d i d n o t r e t u r n t o work a f t e r June 24, and 
she was l a t e r f i r e d because o f t h e unexcused absence. 

Dr. Turco examined c l a i m a n t a t SAIF's r e q u e s t . He c o n c l u d e d t h a t she does 
n o t have a d i a g n o s a b l e p s y c h o l o g i c a l c o n d i t i o n , a l t h o u g h she does have some 
w o r k - r e l a t e d s t r e s s a r i s i n g from her r e l a t i o n s h i p w i t h t h e C h i e f and t h e d i s c i ­
p l i n a r y a c t i o n , p a r t i c u l a r l y t h e e x p e c t a t i o n o f punishment f o r t h e May 12 i n c i ­
d e n t . SAIF d e n i e d t h e c l a i m . 

The Board fo u n d t h a t c l a i m a n t s u f f e r s from an a d j u s t m e n t d i s o r d e r and t h a t 
she has e x p e r i e n c e d r e a l s t r e s s i n her employment. I t c o n c l u d e d , however, t h a t 
her c o n d i t i o n i s n o t compensable as an o c c u p a t i o n a l d i s e a s e under ORS 
6 5 6 . 8 0 2 ( 1 ) ( b ) , because c l a i m a n t had n o t e s t a b l i s h e d t h a t her employment was a 
material contributing cause o f her ment a l d i s o r d e r . I n Hoechlin-Cogburn v. U-
Lane-O Credit Union, 110 Or App 577, P2d ( 1 9 9 2 ) , we h e l d t h a t , i n o r d e r 
t o e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e under ORS 6 5 6 . 8 0 2 ( b ) , a c l a i m a n t 
must show t h a t t h e employment i s t h e major c o n t r i b u t i n g cause o f t h e d i s e a s e . 
See Aetna Casualty Co. v. Aschbacher, 107 Or App 494, 812 P2d 844, r e v den 312 
Or 150 ( 1 9 9 1 ) . We need n o t remand t h i s case t o t h e Board f o r r e c o n s i d e r a t i o n , 
however, i f t h e r e i s s u b s t a n t i a l evidence t o s u p p o r t t h e Board's d e c i s i o n t h a t 
t h e employment was n o t a m a t e r i a l c o n t r i b u t i n g cause o f t h e c o n d i t i o n , because 
t h a t w o u ld be a d e t e r m i n a t i o n t h a t c l a i m a n t had f a i l e d t o meet a l e s s e r s t a n d a r d 
o f p r o o f t h a n r e q u i r e d by Aschbacher and Hoechlin-Cogburn. 

I n r e a c h i n g t h e c o n c l u s i o n t h a t c l a i m a n t ' s c o n d i t i o n i s n o t compensable, 
t h e Board r e l i e d on t h e o p i n i o n o f Turco t h a t t h e d i s c i p l i n a r y a s p e c t s o f t h e 
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May i n c i d e n t , p a r t i c u l a r l y t h e suspension w i t h o u t pay, were a s i g n i f i c a n t f a c t o r 
i n c a u s i n g c l a i m a n t ' s s t r e s s . I t a l s o found t h a t , even a p a r t f r o m t h e s p e c i f i c 
d i s c i p l i n e u l t i m a t e l y imposed, t h e d i s c i p l i n a r y process i n g e n e r a l was a s i g n i f ­
i c a n t f a c t o r i n c l a i m a n t ' s need f o r t r e a t m e n t . The Board c o n c l u d e d t h a t , as 
r e a s o n a b l e d i s c i p l i n e , t h o s e c i r c u m s t a n c e s were e x c l u d e d from i t s c o n s i d e r a t i o n 
by ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) and found t h a t c l a i m a n t had n o t e s t a b l i s h e d by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t her ment a l d i s o r d e r arose o u t o f her employment. I f 
t h e Board was c o r r e c t i t c o u l d n o t c o n s i d e r t h e d i s c i p l i n a r y a c t i o n t h a t t h e r e 
i s s u b s t a n t i a l e v i d e n c e t o s u p p o r t t h e Board's f i n d i n g . 

C l a i m a n t contends, however, t h a t t h e a c t u a l d i s c i p l i n e imposed, w h i c h she 
c h a r a c t e r i z e s as " t h r e e days work w i t h o u t pay," was u n l a w f u l and t h e r e f o r e un­
r e a s o n a b l e per se, and t h a t t h e Board s h o u l d have c o n s i d e r e d t h e s t r e s s r e s u l t ­
i n g f r o m i t i n i t s d e t e r m i n a t i o n . The Board found t h a t t h e a c t u a l d i s c i p l i n e 
imposed was a r e d u c t i o n i n pay, which c l a i m a n t u n d e r s t o o d t o be t h r e e days work 
w i t h o u t pay. 

We a r e n o t persuaded by c l a i m a n t ' s arguments t h a t t h e d i s c i p l i n e imposed 
was u n l a w f u l as f o r c e d l a b o r w i t h o u t compensation. A l t h o u g h t h e C h i e f ' s memo­
randum c o u l d have been a source o f c o n f u s i o n , i n t h a t i t c h a r a c t e r i z e d t h e d i s ­
c i p l i n e as a "suspension w i t h o u t pay f o r an e q u i v a l e n t o f t h r e e days," i t went 
on t o s t a t e t h a t t h e "suspension" was t o be implemented by a r e d u c t i o n i n pay 
" i n an amount e q u a l t o t h e t h r e e days pay." The r e c o r d s u p p o r t s t h e Board's 
f i n d i n g t h a t t h e d i s c i p l i n e imposed was a r e d u c t i o n i n pay f o r t h e month. There 
i s no c o n t e n t i o n t h a t t h a t form o f d i s c i p l i n e i s u n l a w f u l . N e i t h e r does c l a i m ­
a n t c o n t e n d t h a t t h e d i s c i p l i n e imposed was e x c e s s i v e . 

A f f i r m e d . 

C i t e as 111 Or App 71 (1992 January 22, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Dale A. Coombe, C l a i m a n t . 

DALE A. COOMBE, P e t i t i o n e r , 
v. 

SAIF CORPORATION and BEAR CAT, INC., Respondents. 
(90-03120; CA A69594) 

J u d i c i a l Review fr o m Workers' Compensation Board. 
Argued and s u b m i t t e d November 8, 1991. 
R o b e r t L. Chapman, Medford, argued t h e cause f o r a p p e l l a n t . W i t h him on t h e 

b r i e f was B l a c k , Chapman & Webber, Medford. 
Steven R. C o t t o n , A s s i s t a n t A t t o r n e y General, Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Rossman and De Muniz, Judges. 
DE MUNIZ, J. 
A f f i r m e d . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
a f f i r m i n g t h e r e f e r e e ' s d e c i s i o n c o n c e r n i n g t h e r a t e f o r c l a i m a n t ' s t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s . We a f f i r m . 

The f a c t s a r e g e n e r a l l y u n d i s p u t e d , a l t h o u g h t h e r e a r e many "gaps" i n t h e 
e v i d e n c e . C l a i m a n t s u f f e r e d a compensable low back i n j u r y i n August, 1984, 
w h i l e w o r k i n g f o r employer as a t r u c k d r i v e r . W h i l e he was o f f work due t o t h e 
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back c o n d i t i o n , he e x p e r i e n c e d c o m p l i c a t i o n s o f an u n r e l a t e d abdominal c o n d i t i o n 
t h a t n e c e s s i t a t e d s u r g e r y . He was o f f work u n t i l A p r i l 1, 1986, when he was r e ­
l e a s e d f o r l i g h t d u t y . By a d e t e r m i n a t i o n o r d e r on December 15, 1986, c l a i m a n t 
was awarded t e m p o r a r y d i s a b i l i t y b e n e f i t s a t t h e r a t e o f $319.03 per week fr o m 
t h e t i m e o f t h e back i n j u r y t h r o u g h November 17, 1986, and an award o f 35 p e r ­
c e n t permanent p a r t i a l d i s a b i l i t y . Claimant d i d n o t r e q u e s t a h e a r i n g on t h a t 
o r d e r . 

Some t i m e a f t e r h i s r e t u r n t o work, c l a i m a n t e x p e r i e n c e d a r e c u r r e n c e o f 
t h e p r e e x i s t i n g abdominal c o n d i t i o n . As a consequence o f t h a t and t h e compens­
a b l e back c o n d i t i o n , he was unable t o work s t e a d i l y and worked o n l y s i x days 
d u r i n g t h e e n s u i n g 12 weeks, e a r n i n g a t o t a l o f $351.02. 

On December 23, 1987, SAIF accepted h i s c l a i m t h a t t h e abdominal c o n d i t i o n 
had become compensable. U l t i m a t e l y , c l a i m a n t was d e t e r m i n e d t o be p e r m a n e n t l y 
and t o t a l l y d i s a b l e d as a r e s u l t o f t h a t c o n d i t i o n . A June, 1989, d e t e r m i n a t i o n 
o r d e r on t h e abdominal c o n d i t i o n awarded c l a i m a n t t e m p o r a r y d i s a b i l i t y b e n e f i t s 
f r o m J u l y 7, 1986, t h r o u g h September 14, 1988, a t a r a t e o f $123.04 pe r week, t o 
be c r e d i t e d a g a i n s t t h e payments t h a t had a l r e a d y been made f o r t h e back i n ­
j u r y . -1- The r e f e r e e c o n c l u d e d t h a t SAIF had p r o p e r l y c a l c u l a t e d t h e wage r a t e 
f o r b e n e f i t s , and t h e Board a f f i r m e d . 

The r e f e r e e and t h e Board found t h a t t h e e v i d e n c e d i d n o t c l e a r l y d e s c r i b e 
c l a i m a n t ' s e a r n i n g s a t t h e t i m e o f t h e second i n j u r y , and t h a t f i n d i n g i s n o t 
c h a l l e n g e d . The e v i d e n c e shows, however, t h a t , a t t h e t i m e o f t h e second i n ­
j u r y , h i s pay was based b o t h on an h o u r l y wage o f $9.00 and 23.5 c e n t s p e r m i l e 
d r i v e n and t h a t t h o s e amounts had no t changed s i n c e 1984. 

A t t h e r e l e v a n t t i m e , OAR 436-60-020 p r o v i d e d , as p e r t i n e n t : 

" ( 6 ) The r a t e o f compensation f o r r e g u l a r l y employed w o r k e r s 
s h a l l be computed as o u t l i n e d i n ORS 656.210. M o n t h l y wages s h a l l 
be d i v i d e d by 4.35 t o d e t e r m i n e weekly wages. * * * 

" ( 7 ) Computation o f t h e r a t e o f compensation f o r w o r k e r s w i t h 
m i n i m a l e a r n i n g s and e n t i t l e d t o t h e l e s s e r amount o f 90 p e r c e n t o f 
wages a week o r t h e amount o f $50.00 i s as f o l l o w s : * * * 

" ( 8 ) The r a t e o f compensation f o r workers employed w i t h unsched­
u l e d , i r r e g u l a r o r no e a r n i n g s s h a l l be computed on t h e wages d e t e r ­
mined by t h i s s e c t i o n . The i n s u r e r s h a l l r e s o l v e s i t u a t i o n s n o t 
c o v e r e d by ORS 656.210 o r t h i s s e c t i o n by c o n t a c t i n g t h e employer 
and w o r k e r t o d e t e r m i n e a r e a s o n a b l e wage. 

1 The p e r i o d s o f t e mporary d i s a b i l i t y f rom t h e two i n j u r i e s o v e r l a p p e d 
and, p u r s u a n t t o OAR 436-60-020(5), SAIF p a i d c l a i m a n t a t t h e h i g h e r r a t e o f 
$319.03 f r o m J u l y 7, 1986, t h r o u g h November 17, 1986, as c o n c u r r e n t t i m e l o s s . 
A t t h e p e r t i n e n t t i m e , t h a t r u l e p r o v i d e d : 

"When c o n c u r r e n t temporary d i s a b i l i t y i s due t h e w o r k e r as a r e ­
s u l t o f two o r more c l a i m s i n v o l v i n g t h e same wor k e r , t h e same em­
p l o y e r and t h e same i n s u r e r , t h e i n s u r e r may make a p r o r a t a d i s t r i ­
b u t i o n o f compensation due under ORS 656.210 w i t h o u t an o r d e r by 
Compliance. The w orker s h a l l r e c e i v e compensation a t t h e h i g h e s t 
t e m p o r a r y d i s a b i l i t y r a t e o f t h e c l a i m s i n v o l v e d . " 

C l a i m a n t concedes t h a t employer complies w i t h t h a t r u l e . 
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" ( a ) For wo r k e r s employed on c a l l , p a i d by p i e c e work o r w i t h 
v a r y i n g h o u r s , s h i f t s o r wages, i n s u r e r s s h a l l use t h e w o r k e r ' s 
average w e e k l y e a r n i n g s f o r t h e p r e v i o u s 26 weeks u n l e s s p e r i o d s o f 
ext e n d e d gaps e x i s t . When such gaps e x i s t s [ s i c ] , i n s u r e r s s h a l l 
use no l e s s t h a n t h e p r e v i o u s f o u r weeks o f employment t o a r r i v e a t 
an average. For workers employed less than four weeks, or where ex­
tended gaps exist within the four weeks, insurers shall use the in­
tent at time of hire as confirmed by the employer and the worker[.]" 
(Emphasis s u p p l i e d . ) 

The Board viewed t h i s case as f i t t i n g w i t h i n t h e c i r c u m s t a n c e s d e s c r i b e d i n t h e 
emphasized p o r t i o n o f OAR 436-60-020(8)(a) , i n t h a t extended "gaps" i n employ­
ment e x i s t w i t h i n t h e f o u r weeks p r e c e d i n g c l a i m a n t ' s abdominal i n j u r y . I t 
fou n d t h a t c l a i m a n t had n o t p u t on s u f f i c i e n t e v i d e n c e o f what t h e p a r t i e s i n ­
t e n d e d c o n c e r n i n g h i s wages when he r e t u r n e d t o work a f t e r t h e f i r s t i n j u r y . 
C l a i m a n t does n o t d i s p u t e t h a t f i n d i n g , b u t contends o n l y t h a t t h e Board used 
t h e wrong " t i m e o f h i r e . " 

We a r e n o t persuaded t h a t t h e p r o v i s i o n s o f OAR 43 6 - 6 0 - 0 2 0 ( 8 ) ( a ) a r e ap­
p l i c a b l e . We n o n e t h e l e s s a f f i r m t h e Board, because we con c l u d e t h a t i t s d e c i ­
s i o n i s c o n s i s t e n t w i t h ORS 6 5 6 . 2 1 0 ( 2 ) ( b ) ( A ) , which p r o v i d e s t h a t " [ t ] h e bene­
f i t s o f a wo r k e r who i n c u r s an i n j u r y s h a l l be based on t h e wage o f t h e worker 
a t t h e t i m e o f i n j u r y . " On t h e b a s i s o f i n f o r m a t i o n p r o v i d e d by employer and 
c l a i m a n t r e g a r d i n g h i s wages, t h e Board found t h a t c l a i m a n t had n o t met h i s b u r ­
den t o show t h a t h i s b e n e f i t s s h o u l d be more t h a n t h e weekly r a t e o f $123.04 
t h a t had been p a i d by SAIF. The r e c o r d s u p p o r t s t h a t f i n d i n g . 

A f f i r m e d . 

C i t e as 111 Or App 99 (1992) January 22, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Thomas F. S c o t t , C l a i m a n t . 

SAIF CORPORATION and GENERAL TREE SERVICE, P e t i t i o n e r s , 
v. 

THOMAS F. SCOTT, Respondent. 
(89-03612; CA A67752) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d November 18, 1991. 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

p e t i t i o n e r s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G eneral, Salem. 

Steve B r i s c h e t t o , P o r t l a n d , argued t h e cause f o r re s p o n d e n t . W i t h him on t h e 
b r i e f was B a l d w i n & B r i s c h e t t o , P o r t l a n d . 

B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and D e i t s and Durham, Judges. 
DURHAM, J. 
A f f i r m e d . 

Employer seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m . The i s s u e i s 
wheth e r t h e o r d e r i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . 

C l a i m a n t a s s e r t s t h a t he s u f f e r s from a l l e r g i c s e n s i t i v i t i e s due t o h i s 
exposure t o t h e c h e m i c a l s colophony and t h i u r a m d u r i n g h i s employment between 
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J u l y , 1977, and June, 1978. Employer c o r r e c t l y acknowledges t h a t , under ORS 
656.202(2) and Johnson v. SAIF, 78 Or App 143, 146, 714 P2d 1098, r e v den 301 Or 
240 ( 1 9 8 6 ) , t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s d i s e a s e i s c o n t r o l l e d by t h e 
v e r s i o n o f t h e O c c u p a t i o n a l Disease Law, t h a t was i n e f f e c t i n 1978. A t t h a t 
t i m e , ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) p r o v i d e d : 

" ( 1 ) As used i n ORS 656.802 t o 656.824, ' o c c u p a t i o n a l d i s e a s e ' 
means: 

" ( a ) Any d i s e a s e o r i n f e c t i o n which a r i s e s o u t o f and i n t h e 
scope o f employment, and t o which an employe i s n o t o r d i n a r i l y 
s u b j e c t e d o r exposed o t h e r t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l 
employment t h e r e i n . " 

C l a i m a n t b e a r s t h e burden o f e s t a b l i s h i n g t h a t h i s d i s e a s e a r o s e o u t o f 
and i n t h e scope o f employment and t h a t i t i s one t o whi c h he was n o t o r d i n a r i l y 
s u b j e c t e d o r exposed o t h e r t h a n d u r i n g h i s employment. Dethlefs v. Hyster Co., 
295 Or 298, 307, 667 P2d 487 (1983). I f t h e d i s e a s e i s caused by b o t h o n - t h e -
j o b and o f f - t h e - j o b a g e n t s , a c l a i m a n t must e s t a b l i s h t h a t t h e agent a t work was 
t h e m a jor c o n t r i b u t i n g cause o f t h e d i s e a s e . Dethlefs v. Hyster Co., supra, 295 
Or a t 310; Clark v. Erdman Meat Packing, 88 Or App 1, 5, 744 P2d 255 ( 1 9 8 7 ) , rev 
den 305 Or 102 ( 1 9 8 8 ) . 

C l a i m a n t was r a i s e d i n t h e W i l l a m e t t e V a l l e y and has been exposed t o p i n e 
t r e e s a l l o f h i s l i f e . I n 1975 and 1976, he worked a t a d a i r y i n I d a h o , t e n d i n g 
cows and c a l v e s and s e r v i n g as a handyman. He d i d n o t e x p e r i e n c e any s i g n i f i ­
c a n t s k i n rashes d u r i n g t h a t t i m e . 

I n J u l y , 1977, c l a i m a n t began w o r k i n g f o r employer i n P o r t l a n d , s p r a y i n g 
p e s t i c i d e s and h e r b i c i d e s and t r i m m i n g t r e e s and bushes, i n c l u d i n g p i n e t r e e s . 
He f r e q u e n t l y wore r u b b e r c l o t h i n g w h i l e w o r k i n g . W i t h i n two months, he d e v e l ­
oped a r a s h on t h e back o f h i s neck and soon developed a r a s h on t h e back o f 
b o t h hands. By t h e t i m e t h a t he q u i t i n June, 1978, he had e x p e r i e n c e d a s k i n 
r a s h on h i s neck t h r e e t i m e s and a r a s h on h i s hands and, perhaps, on a f o r e a r m . 

C l a i m a n t r e t u r n e d t o h i s p r e v i o u s j o b i n Idaho. On J u l y 2, 1979, he was 
t r e a t e d f o r a c u t e d e r m a t i t i s on one f o o t and around s e v e r a l f i n g e r s . A p h y s i ­
c i a n i n d i c a t e d t h a t t h e cause was unknown. I n September, 1979, c l a i m a n t was d i ­
agnosed as h a v i n g c o n t a c t d e r m a t i t i s a s s o c i a t e d w i t h h i s use o f i o d i n e s o l u t i o n 
t o wash cow u d d e r s . I n A p r i l , 1980, c l a i m a n t was found " p o s i t i v e t o Thiuram," 
and a d o c t o r c o n c l u d e d t h a t 

" a t l e a s t p a r t o f h i s problem may be a rubber a l l e r g y . C e r t a i n l y 
has used r u b b e r g l o v e s i n t h e p a s t . E v i d e n t l y t h i s i s n o t t h e o n l y 
p r o b l e m h e r e . " 

On November 8, 1979, c l a i m a n t f i l e d a compensation c l a i m i n Ida h o , a l l e g ­
i n g t h a t he s u f f e r e d a " s k i n r a s h on hands due t o exposure t o i o d i n e w a t e r used 
i n w a s h i n g cows." The c l a i m was accepted, and he r e c e i v e d t i m e l o s s f o r t h e 12 
days o f work missed. The Idaho c l a i m was c l o s e d , and t h e r e i s no r e c o r d t h a t 
c l a i m a n t sought t o have i t reopened o r r e i n s t a t e d . 

I n December, 1980, w h i l e i n Idaho, c l a i m a n t s u f f e r e d a severe e r u p t i o n o f 
d e r m a t i t i s on h i s hands, arms, l e g s , f e e t and back. He a d v i s e d employer t h a t he 
b e l i e v e d t h a t h i s c o n d i t i o n was due t o h i s exposure t o p e s t i c i d e s and h e r b i c i d e s 
d u r i n g h i s work i n Oregon. Employer r e f e r r e d c l a i m a n t t o a s p e c i a l i s t i n t o x i ­
c o l o g y a t Oregon S t a t e U n i v e r s i t y , who a d v i s e d him t h a t t h e c o n t a c t d e r m a t i t i s 
was p r o b a b l y n o t caused by exposure t o ch e m i c a l a g e n t s . C l a i m a n t was t r e a t e d a t 
Oregon H e a l t h Sciences U n i v e r s i t y i n December, 1980, and January and F e b r u a r y , 
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1981. He c o n t i n u e d t o s u f f e r s k i n problems. On November 30, 1988, he was exam­
i n e d by a s p e c i a l i s t , who concluded: 

" [ C l a i m a n t ] i s t o t a l l y d i s a b l e d from c h e m i c a l l y i n d u c e d 
d e r m a t i t i s and m u l t i p l e c h e m i c a l s e n s i t i v i t i e s . " 

C l a i m a n t f i l e d h i s c l a i m f o r compensation f o r " c h e m i c a l l y i n d u c e d d e r m a t i t i s " on 
h i s e n t i r e body and d a t e d t h e onset as "1977-1978." 

Employer contends t h a t t h e r e i s n o t s u b s t a n t i a l e v i d e n c e t o s u p p o r t t h e 
Board's f i n d i n g t h a t c l a i m a n t ' s work f o r i t was t h e major c o n t r i b u t i n g cause o f 
h i s c h e m i c a l s e n s i t i v i t y and d e r m a t i t i s d u r i n g and a f t e r h i s employment. We 
c o n c l u d e t h a t s u b s t a n t i a l evidence e x i s t s . C l a i m a n t ' s d o c t o r t e s t i f i e d t h a t em­
ployment w i t h employer was a major cause o f t h e a l l e r g y t o colophony. 

The r e c o r d a l s o c o n t a i n s s u b s t a n t i a l evidence t h a t c l a i m a n t ' s employment 
i s t h e m a j o r c o n t r i b u t i n g cause o f h i s s e n s i t i v i t y t o t h i u r a m , a common i n g r e d i ­
e n t i n r u b b e r p r o d u c t s and p e s t i c i d e s . The r e c o r d i n d i c a t e s t h a t he was exposed 
t o r u b b e r c l o t h i n g f o r a p p r o x i m a t e l y 50 p e r c e n t o f h i s w o r k i n g t i m e . Employer 
contends t h a t t h e r e c o r d c o n t a i n s no evidence t h a t t h e s p e c i f i c i t e m s o f r u b b e r 
c l o t h i n g worn by c l a i m a n t d u r i n g h i s employment c o n t a i n e d t h i u r a m . However, t h e 
presence o f t h i u r a m i n r u b b e r p r o d u c t s as a common i n g r e d i e n t , t h e degree o f 
c l a i m a n t ' s exposure t o r u b b e r c l o t h i n g , t h e t i m i n g o f t h e o n s e t o f h i s symptoms 
and t h e r e s u l t s o f t h e 1980 p a t c h t e s t which i n d i c a t e d t h a t c l a i m a n t was a l l e r ­
g i c t o r u b b e r and t h i u r a m , s u p p o r t t h e m e d i c a l o p i n i o n t h a t c l a i m a n t ' s s k i n d i s ­
ease was caused by h i s exposure t o rubber c l o t h i n g . The e v i d e n c e on c a u s a t i o n 
s u p p o r t s t h e Board's c o n c l u s i o n t h a t c l a i m a n t ' s 

"work a t General Spray S e r v i c e [now General Tree S e r v i c e ] was t h e 
ma j o r c o n t r i b u t i n g cause o f h i s s e n s i t i v i t y t o colophony and t h i u r a m 
* * * . " 

Employer argues t h a t c l a i m a n t was a l l e r g i c t o f o r m a l d e h y d e , w h i c h t h e 
Board c o n c l u d e d was u n r e l a t e d t o employment, and t h a t he was exposed t o 
col o p h o n y and t h i u r a m f r o m o t h e r sources o f f t h e j o b . 

M e d i c a l e v i d e n c e c o n f i r m e d t h a t c l a i m a n t ' s c l i n i c a l d i s e a s e , c o n t a c t d e r ­
m a t i t i s , was t r i g g e r e d by h i s chemic a l exposure d u r i n g h i s employment. There i s 
no e v i d e n c e t h a t c l a i m a n t was a l l e r g i c t o formaldehyde u n t i l he t e s t e d p o s i t i v e 
d u r i n g t h e p a t c h t e s t i n 1980, o r t h a t t h e rashes and s k i n problems d u r i n g h i s 
employment were caused by an a l l e r g y t o formaldehyde. The e v i d e n c e s u p p o r t s t h e 
Board's f i n d i n g t h a t c l a i m a n t ' s e a r l y exposure t o t h i u r a m and colophony d u r i n g 
employment "remains a m a t e r i a l cause o f h i s ongoing s k i n p r o b l e m s , " even t h o u g h 
t h e r a s h e s had t e m p o r a r i l y c l e a r e d by t h e t i m e he l e f t employment. 

Employer contends t h a t , because c l a i m a n t r e c e i v e d compensation i n Idaho 
f o r a s k i n r a s h on h i s hands diagnosed as " a l l e r g i c c o n t a c t d e r m a t i t i s , " em­
p l o y e r i s n o t r e s p o n s i b l e under Miville v. SAIF, 76 Or App 603, 710 P2d 159 
( 1 9 8 5 ) . Employer i s i n c o r r e c t . The Board concluded t h a t h i s Idaho c l a i m was 
f o r a c o n d i t i o n d i s t i n c t from t h e one on which t h e Oregon c l a i m was made. The 
Idaho c l a i m was based on a s k i n r a s h due t o exposure t o i o d i n e i n t h e d a i r y j o b . 
The Oregon c l a i m i s based on s k i n problems due t o an a l l e r g i c r e a c t i o n t o 
col o p h o n y and t h i u r a m . Miville r e q u i r e s a worker w i t h an a c c e p t e d Oregon i n d u s ­
t r i a l i n j u r y c l a i m who s u f f e r s a worsening o f t h a t i n j u r y w h i l e w o r k i n g f o r an 
o u t - o f - s t a t e employer t o f i l e a c l a i m c o n c e r n i n g t h e worsened c o n d i t i o n i n t h e 
o t h e r s t a t e . That r u l e does n o t a p p l y here because c l a i m a n t ' s Oregon i n j u r y i s 
d i s t i n c t f r o m t h e o u t - o f - s t a t e i n j u r y . 
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E m p l o y e r a l s o a s s i g n s e r r o r t o t h e B o a r d ' s r u l i n g t h a t t h i s c l a i m was 
t i m e l y f i l e d . I t a r g u e s t h a t t h e c l a i m i s c o n t r o l l e d by ORS 656.807 a s i t r e a d 
i n J u n e , 1978,-'- when c l a i m a n t l e f t h i s employment, and t h a t i t i s b a r r e d b e c a u s e 
i t was not f i l e d w i t h i n f i v e y e a r s a f t e r t h e l a s t employment e x p o s u r e . The 
B o a r d f o u n d t h a t c l a i m a n t f i r s t r e c e i v e d n o t i c e t h a t h i s employment was t h e 
c a u s e o f h i s d e r m a t i t i s on December 1, 1988, and t h e c l a i m was f i l e d on J a n u a r y 
2, 1989. We c o n c l u d e t h a t t h e c l a i m i s c o n t r o l l e d by t h e l i m i t a t i o n i n e f f e c t 
when t h e c l a i m was f i l e d . 2 Holden v. Willamette Industries, 28 Or App 613, 616, 
560 P2d 298 ( 1 9 7 7 ) . The B o a r d ' s f i n d i n g s , w h i c h a r e not c h a l l e n g e d by e m p l o y e r , 
d e m o n s t r a t e t h a t t h e c l a i m was t i m e l y f i l e d under t h a t v e r s i o n o f t h e s t a t u t e . 

A f f i r m e d . 

1 Former ORS 6 5 6 . 8 0 7 ( 1 ) p r o v i d e d : 

" E x c e p t a s o t h e r w i s e l i m i t e d f o r s i l i c o s i s , a l l o c c u p a t i o n a l d i s ­
e a s e c l a i m s s h a l l be v o i d u n l e s s a c l a i m i s f i l e d w i t h t h e S t a t e Ac­
c i d e n t I n s u r a n c e Fund o r d i r e c t r e s p o n s i b i l i t y e m p l o y e r w i t h i n f i v e 
y e a r s a f t e r t h e l a s t e x p o s u r e i n employment s u b j e c t t o t h e W o r k e r s ' 
C o m p e n s a t i o n Law and w i t h i n 180 d a y s from t h e d a t e t h e c l a i m a n t be­
comes d i s a b l e d o r i s i n f o r m e d by a p h y s i c i a n t h a t he i s s u f f e r i n g 
from an o c c u p a t i o n a l d i s e a s e w h i c h e v e r i s l a t e r . " 

2 ORS 656.807 p r o v i d e s : 

" ( 1 ) A l l o c c u p a t i o n a l d i s e a s e c l a i m s s h a l l be v o i d u n l e s s a c l a i m 
i s f i l e d w i t h t h e i n s u r e r o r s e l f - i n s u r e d e m p l o y e r by w h i c h e v e r i s 
t h e l a t e r o f t h e f o l l o w i n g d a t e s : 

" ( a ) One y e a r from t h e d a t e t h e w o r k e r f i r s t d i s c o v e r e d , o r i n 
t h e e x e r c i s e o f r e a s o n a b l e c a r e s h o u l d have d i s c o v e r e d , t h e o c c u p a ­
t i o n a l d i s e a s e ; o r 

" ( b ) One y e a r from t h e d a t e t h e c l a i m a n t becomes d i s a b l e d o r i s 
i n f o r m e d by a p h y s i c i a n t h a t t h e c l a i m a n t i s s u f f e r i n g from an o c c u ­
p a t i o n a l d i s e a s e . 

" ( 2 ) I f t h e o c c u p a t i o n a l d i s e a s e r e s u l t s i n d e a t h , a c l a i m may be 
f i l e d w i t h i n one y e a r from t h e d a t e t h a t t h e w o r k e r ' s b e n e f i c i a r y 
f i r s t d i s c o v e r e d , o r i n t h e e x e r c i s e o f r e a s o n a b l e c a r e s h o u l d h a v e 
d i s c o v e r e d , t h a t t h e c a u s e o f t h e w o r k e r ' s d e a t h was due t o an o c c u ­
p a t i o n a l d i s e a s e . 

" ( 3 ) The p r o c e d u r e f o r p r o c e s s i n g o c c u p a t i o n a l d i s e a s e c l a i m s 
s h a l l be t h e same a s p r o v i d e d f o r a c c i d e n t a l i n j u r i e s u n d e r t h i s 
c h a p t e r . " 
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C i t e as 111 Or App 208 (1992) Fe b r u a r y 12, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Opal L. S c a r r i o f f i n i , C l a i m a n t . 

OPAL L. SCARRIOFFINI, P e t i t i o n e r , 
v. 

MARRIOTT CORPORATION, Respondent. 
(WCB 88-07137; CA A66594) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d A p r i l 15, 1991. 
James S. Coon, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f was I m p e r a t i , B a r n e t t , Sherwood & Coon, P o r t l a n d . 
C h a r l e s L. L i s l e , M c M i n n v i l l e , argued t h e cause f o r r e s p o n d e n t . W i t h him on 

t h e b r i e f was Cummins, Brown, Goodman, F i s h & P e t e r s o n , P.C., M c M i n n v i l l e . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge,* and D e i t s , 

Judge. 
RICHARDSON, P.J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n . 
*Joseph, C.J., vice Newman, J., deceased. 

C l a i m a n t s u s t a i n e d a compensable back i n j u r y and r e c e i v e d an award o f 35 
p e r c e n t permanent p a r t i a l d i s a b i l i t y . She sought a h e a r i n g , and t h e r e f e r e e 
f o u n d t h a t she i s pe r m a n e n t l y and t o t a l l y d i s a b l e d . The Workers' Compensation 
Board c o n c l u d e d t h a t she i s n o t t o t a l l y d i s a b l e d b u t i n c r e a s e d t h e permanent 
p a r t i a l d i s a b i l i t y award t o 80 p e r c e n t . Claimant seeks r e v i e w , and we r e v e r s e 
and remand f o r r e c o n s i d e r a t i o n . 

The Board f o u n d : 

" C l a i m a n t , 57 yea r s o f age a t h e a r i n g , has a 9 t h grade e d u c a t i o n 
and no GED. She has worked as a w a i t r e s s her e n t i r e a d u l t l i f e . 

" I n August 1987, c l a i m a n t compensably i n j u r e d her low back w h i l e 
a t t e m p t i n g t o move a t r a y from a s h e l f . 

" C l a i m a n t was f i r s t t r e a t e d by Dr. Reynolds, f a m i l y p h y s i c i a n , 
and t h e n r e f e r r e d t o Dr. Wade, o r t h o p e d i c surgeon. Wade r e l e a s e d 
c l a i m a n t f r o m work. She has not worked s i n c e t h a t t i m e . 

" V o c a t i o n a l s e r v i c e s began i n November 1987, b u t were suspended 
i n J a n u a r y 1988 because o f c l a i m a n t ' s m e d i c a l c o n d i t i o n . 

" C l a i m a n t ' s c l a i m was c l o s e d by a February 22, 1988 D e t e r m i n a t i o n 
Order, a w a r d i n g c l a i m a n t 35 p e r c e n t unscheduled permanent d i s a b i l i t y 
and 5 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e l o s s o f use o r 
f u n c t i o n o f her r i g h t l e g . Claimant r e q u e s t e d a h e a r i n g . 

" I n A p r i l 1988, c l a i m a n t sought t r e a t m e n t f r o m Dr. Wayson, M.D. 

" I n J u l y 1988, Dr. Z i v i n , M.D., performed an independent m e d i c a l 
e x a m i n a t i o n . 

" V o c a t i o n a l s e r v i c e s began a g a i n i n June 1988. C l a i m a n t p a r t i c i ­
p a t e d i n a p h y s i c a l c a p a c i t i e s e v a l u a t i o n , p e r f o r m e d by Dr. S l a c k , 
M.D., b u t r e f u s e d t o a t t e n d a v o c a t i o n a l e v a l u a t i o n on t h e a d v i c e o f 
her a t t o r n e y . 



576 Scarrioffini v. Marriott Corporation Van N a t t a ' s 

" C l a i m a n t ' s p h y s i c a l c a p a b i l i t i e s i n c l u d e l i f t i n g 5 pounds 80 t o 
100 p e r c e n t o f t h e t i m e , c a r r y i n g and p u s h i n g / p u l l i n g 5 pounds 60 t o 
80 p e r c e n t o f t h e t i m e , and v e r y l i m i t e d b e n d i n g , s q u a t t i n g , s t a i r / 
l a d d e r c l i m b i n g , s t o o p i n g , r e a c h i n g above s h o u l d e r , k n e e l i n g , t w i s t ­
i n g o r c r o u c h i n g . She i s r e s t r i c t e d t o t a l l y f rom u n p r o t e c t e d 
h e i g h t s and d r i v i n g a u t o m o t i v e equipment, m o d e r a t e l y f r o m exposure 
t o marked changes i n t e m p e r a t u r e / h u m i d i t y and exposure t o d u s t , 
fumes and gases and m i l d l y from moving around machinery. 

" I n August 1988, S k i l l i n g conducted a v o c a t i o n a l e v a l u a t i o n , 
based o n l y on e x i s t i n g m e d i c a l o p i n i o n s and v o c a t i o n a l i n f o r m a t i o n , 
i n c l u d i n g t h e p h y s i c a l c a p a c i t i e s e v a l u a t i o n conducted by Dr. 
S l a c k . " 

On t h o s e f i n d i n g s , t h e Board made t h e s e u l t i m a t e f i n d i n g s : 

" [ 1 ] C l a i m a n t i s capable o f i n t e r m i t t e n t s e d e n t a r y work. [ 2 ] 
She has t r a n s f e r a b l e s k i l l s . [ 3 ] She has n o t made r e a s o n a b l e e f ­
f o r t s t o o b t a i n s u i t a b l e and g a i n f u l employment. [ 4 ] C l a i m a n t s u f ­
f e r s moderate permanent impairment r e s u l t i n g f r o m her compensable 
i n j u r y . [ 5 ] She has s u f f e r e d severe l o s s o f e a r n i n g c a p a c i t y r e ­
s u l t i n g f r o m her i n j u r y . " 

C l a i m a n t contends t h a t t h e Board's u l t i m a t e f i n d i n g s [ 2 ] and [ 3 ] a r e n o t 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . F i n d i n g [ 2 ] i s t h a t c l a i m a n t has t r a n s f e r ­
a b l e s k i l l s . However, i n d i s c u s s i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y , t h e 
Board s a i d : 

" A f t e r c o n s i d e r i n g c l a i m a n t ' s moderate impairment r e s u l t i n g f r o m 
her compensable back i n j u r y , her l i m i t e d p h y s i c a l c a p a b i l i t i e s , h er 
age, h e r complete lack of transferable skills, and her l i m i t e d edu­
c a t i o n , we concl u d e t h a t c l a i m a n t s u f f e r s 80 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y r e s u l t i n g from her compensable i n j u r y . " 
(Emphasis s u p p l i e d . ) 

The Board used, i n p a r t , i t s c o n c l u s i o n t h a t c l a i m a n t had t r a n s f e r a b l e s k i l l s t o 
e x p l a i n r e v e r s a l o f t h e r e f e r e e ' s award o f permanent t o t a l d i s a b i l i t y . Con­
v e r s e l y , i t used an o p p o s i t e c o n c l u s i o n t o i n c r e a s e t h e permanent p a r t i a l d i s ­
a b i l i t y . The r e f e r e e had found t h a t c l a i m a n t l a c k e d t r a n s f e r a b l e s k i l l s . There 
i s s u b s t a n t i a l e v i d e n c e b o t h t o su p p o r t t h a t c o n c l u s i o n and t h e o p p o s i t e one, 
because t h e r e a r e c o n f l i c t i n g v o c a t i o n a l e v a l u a t i o n s . However, because o f t h e 
i n t e r n a l i n c o n s i s t e n c y i n t h e Board's o p i n i o n r e g a r d i n g an i m p o r t a n t f a c t , we 
cannot d e t e r m i n e what t h e f i n d i n g a c t u a l l y i s o r how t o e v a l u a t e t h e Board's 
r e a s o n i n g t o i t s c o n c l u s i o n . That i n c o n s i s t e n c y and inadequacy must be r e s o l v e d 
by t h e Board b e f o r e we can conduct m e a n i n g f u l r e v i e w . 

I n t h e l i g h t o f t h a t c o n c l u s i o n , we need n o t c o n s i d e r t h e o t h e r c o n t e n ­
t i o n s . 

Reversed and remanded f o r r e c o n s i d e r a t i o n . 
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C i t e as 111 Or App 289 (1992) F e b r u a r y 12, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Randy R. W e s t f a l l , C l a i m a n t . 

RANDY R. WESTFALL, P e t i t i o n e r , 
v. 

RUST INTERNATIONAL and UNDERWRITERS ADJUSTING COMPANY, Respondents. 
(WCB 88-01147; CA A62442) 

On remand f r o m t h e Oregon Supreme Co u r t , Westfall v. Rust International, 312 
Or 34, 815 P2d 1272 ( 1 9 9 1 ) . 

J u d i c i a l Review f r o m Workers' Compensation Board. 
S u b m i t t e d on remand August 22, 1991. 
Da v i d F o r c e , Salem, and V i c k & G u t z l e r , Salem, f o r p e t i t i o n e r . 
B r a d l e y R. Scheminske and Scheminske & Lyons, P o r t l a n d , f o r r e s p o n d e n t s . 
B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
WARREN, P.J. 
P e t i t i o n f o r s a n c t i o n s a l l o w e d a g a i n s t David C. Force i n t h e amount o f 

$1,282.50. 

T h i s case i s b e f o r e us on remand from t h e Supreme C o u r t . 312 Or 34, 815 
P2d 1272 ( 1 9 9 1 ) . The c o u r t v a c a t e d our award o f s a n c t i o n s made p u r s u a n t t o ORS 
656.390 and remanded f o r f u r t h e r c o n s i d e r a t i o n i n l i g h t o f i t s o p i n i o n i n 
Mattiza v. Foster, 311 Or 1, 803 P2d 723 (1990). 

I n Mattiza, t h e c o u r t c o n s i d e r e d s a n c t i o n s under ORS 2 0 . 1 0 5 ( 1 ) , w h i c h p r o ­
v i d e s : 

" I n any c i v i l a c t i o n , s u i t o r o t h e r p r o c e e d i n g i n a d i s t r i c t 
c o u r t , a c i r c u i t c o u r t o r t h e Oregon Tax C o u r t , o r i n any c i v i l ap­
p e a l t o o r r e v i e w by t h e Court o f Appeals o r Supreme C o u r t , t h e 
c o u r t may, i n i t s d i s c r e t i o n , award r e a s o n a b l e a t t o r n e y f e e s a p p r o ­
p r i a t e i n t h e c i r c u m s t a n c e s t o a p a r t y a g a i n s t whom a c l a i m , d efense 
o r g r o u n d f o r appeal o r r e v i e w i s a s s e r t e d , i f t h a t p a r t y i s a p r e ­
v a i l i n g p a r t y i n t h e p r o c e e d i n g and t o be p a i d by t h e p a r t y a s s e r t ­
i n g t h e c l a i m , defense o r ground, upon a f i n d i n g by t h e c o u r t t h a t 
t h e p a r t y w i l l f u l l y d isobeyed a c o u r t o r d e r o r a c t e d i n bad f a i t h , 
w a n t o n l y o r s o l e l y f o r o p p r e s s i v e reasons." 

One o f t h e i s s u e s was whether, when t h e c l a i m i s t h a t t h e p a r t y a c t e d i n bad 
f a i t h , s a n c t i o n s can be awarded w i t h o u t a f i n d i n g t h a t t h e c l a i m o r defense was 
m e r i t l e s s . The c o u r t r e v i e w e d t h e l e g i s l a t i v e h i s t o r y , w h i c h i n d i c a t e d t h a t t h e 
l e g i s l a t u r e i n t e n d e d t o i n c o r p o r a t e t h e f e d e r a l bad f a i t h s t a n d a r d r e f e r r e d t o 
i n Alyeska Pipeline Co. v. Wilderness Society, 421 US 240, 95 S Ct 1612, 44 L Ed 
2d 141 ( 1 9 7 5 ) , under w h i c h a c o u r t has i n h e r e n t e q u i t a b l e power t o award a t t o r ­
ney f e e s when an u n s u c c e s s f u l l i t i g a n t has a c t e d i n bad f a i t h . F o l l o w i n g t h e 
f e d e r a l i n t e r p r e t a t i o n o f t h a t r u l e , t h e c o u r t concluded t h a t a f i n d i n g o f 
m e r i t l e s s n e s s was a necessary p r e c u r s o r t o an award o f s a n c t i o n s f o r bad f a i t h 
under ORS 2 0 . 1 0 5 ( 1 ) . 311 Or a t 8. 

The c o u r t d i d n o t o f f e r any guidance as t o i t s reason f o r v a c a t i n g o ur 
award o f s a n c t i o n s i n t h i s case, and i t i s n o t r e a d i l y a p p a r e n t whether o r how 
we a r e t o a p p l y Mattiza's i n t e r p r e t a t i o n o f ORS 20.105(1) t o t h e w o r k e r s ' com­
p e n s a t i o n s a n c t i o n s s t a t u t e a t i s s u e here. ORS 656.390 p r o v i d e s : 

" N o t w i t h s t a n d i n g ORS 656.236, i f e i t h e r p a r t y appeals f o r r e v i e w 
o f t h e c l a i m t o t h e Court o f Appeals o r t o t h e Supreme C o u r t , o r 
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f i l e s a m o t i o n f o r r e c o n s i d e r a t i o n o f t h e d e c i s i o n o f t h e C o u r t o f 
Appeals o r t h e Supreme C o u r t , and t h e c o u r t f i n d s t h a t t h e appea l o r 
m o t i o n f o r r e c o n s i d e r a t i o n was f r i v o l o u s o r was f i l e d i n bad f a i t h 
o r f o r t h e purpose o f harassment, t h e c o u r t may impose an a p p r o p r i ­
a t e s a n c t i o n upon t h e a t t o r n e y who f i l e d t h e appeal o r m o t i o n . The 
s a n c t i o n may i n c l u d e an o r d e r t o pay t o t h e o t h e r p a r t y t h e amount 
o f t h e r e a s o n a b l e expenses i n c u r r e d by reason o f t h e a p p e a l o r 
m o t i o n , i n c l u d i n g a re a s o n a b l e a t t o r n e y f e e . " (Emphasis s u p p l i e d . ) 

The language o f t h e two s a n c t i o n s s t a t u t e s d i f f e r s s u b s t a n t i a l l y . ORS 20.105(1) 
p r o v i d e s t h a t s a n c t i o n s may be awarded t o t h e p r e v a i l i n g p a r t y i f t h e o t h e r 
p a r t y " a c t e d i n bad f a i t h , w a n t o n l y o r s o l e l y f o r o p p r e s s i v e r e a s o n s . " ORS 
656.390 p r o v i d e s f o r s a n c t i o n s i f t h e p a r t y ' s appeal o r m o t i o n f o r r e c o n s i d e r a ­
t i o n "was f r i v o l o u s o r was f i l e d i n bad f a i t h o r f o r t h e purpose o f harassment." 
Thus, a p r e l i m i n a r y q u e s t i o n f o r us on remand i s whether t h e t e s t f o r bad f a i t h 
i n ORS 20.105(1) has any b e a r i n g on a r e q u e s t f o r s a n c t i o n s under ORS 656.390 
f o r a f r i v o l o u s a p p e a l . We conclude t h a t i t does n o t . 

We f i r s t n o t e t h a t t h i s i s n o t a bad f a i t h c a s e ; 1 i t i s a r e q u e s t f o r 
s a n c t i o n s based on t h e f r i v o l o u s n e s s o f t h e ap p e a l . The language o f ORS 656.390 
unambiguously uses d i s j u n c t i v e language t o p r o v i d e f o r s a n c t i o n s when t h e appea l 
e i t h e r i s f r i v o l o u s o r was f i l e d i n bad f a i t h o r f o r t h e purpose o f harassment. 
We g i v e e f f e c t t o t h a t d i s j u n c t i v e language and conclu d e t h a t s a n c t i o n s may be 
awarded under ORS 656.390 f o r a f r i v o l o u s a p p e a l , even i f i t was n o t f i l e d i n 
bad f a i t h o r f o r t h e purpose o f harassment. 2 

C l a i m a n t p e t i t i o n e d f o r r e v i e w o f t h e Board's d e c i s i o n d e n y i n g compensa­
t i o n . We a f f i r m e d . Respondents moved f o r s a n c t i o n s a g a i n s t c l a i m a n t ' s a t t o r ­
ney, c l a i m i n g t h a t t h e p e t i t i o n was f r i v o l o u s . Counsel f o r c l a i m a n t had f i l e d a 
p e t i t i o n f o r j u d i c i a l r e v i e w o f a de n i e d c l a i m . ^ He had s i g n e d and f i l e d a 
b r i e f i n w h i c h he a t t e m p t e d t o couch t h e assignment o f e r r o r so t h a t i t i n v o l v e d 
a q u e s t i o n o f law r a t h e r t h a n o f f a c t . However, h i s o n l y r e a l argument was t h a t 
t h e Board s h o u l d have accepted c l a i m a n t ' s t e s t i m o n y and r e j e c t e d c o n t r a r y medi­
c a l e v i d e n c e . The a t t o r n e y argued t h a t c l a i m a n t had t e s t i f i e d t h a t h i s back 
s t i l l h u r t , t h a t t h e r e f e r e e found h i s t e s t i m o n y c r e d i b l e and t h a t t h e c o n d i t i o n 

1 T h e r e f o r e , we need n o t address i n t h i s case t h e bad f a i t h language o f ORS 
656.390. 

2 The Supreme C o u r t ' s i n t e r p r e t a t i o n o f "bad f a i t h " i n ORS 20.105(1) was 
based on t h e l e g i s l a t i v e i n t e n t t o adopt t h e f e d e r a l common law bad f a i t h 
s t a n d a r d f o r s a n c t i o n s , w h i c h i n c l u d e s a r e q u i r e m e n t t h a t t h e c l a i m o r defense 
be w i t h o u t m e r i t . As we s a i d i n our o p i n i o n i n Westfall v. Rust International, 
107 Or App 395, 812 P2d 31 (1 9 9 1 ) , ORS 656.390 i s based on FRCP 1 1 , n o t on t h e 
common law bad f a i t h r u l e . Under FRCP 11 , s a n c t i o n s a r e awardable either when a 
p l e a d i n g , m o t i o n o r o t h e r paper has been i n t e r p o s e d f o r any im p r o p e r purpose o r 
when i t i s w i t h o u t m e r i t . Eastway Const. Corp. v. City of New York, 762 F2d 
243, 254 (2d C i r 1985) c e r t den 484 US 918 (1 9 8 7 ) ; accord Aetna Life Ins. Co. v. 
Alia Medical Services, Inc., 855 F2d 1470 ( 9 t h C i r 1988). The language o f ORS 
656.390 i s c o n s i s t e n t w i t h t h e l e g i s l a t i v e i n t e n t t o adopt t h e FRCP 11 s t a n d a r d . 
See also ORCP 17C; ORAP 13.25. 

^ I n o u r o p i n i o n on r e c o n s i d e r a t i o n i n t h i s case, we h e l d t h a t s a n c t i o n s 
c o u l d be assessed a g a i n s t an a t t o r n e y who f i l e d t h e b r i e f and argued t h e cause, 
b u t d i d n o t f i l e t h e p e t i t i o n f o r r e v i e w . Westfall v. Rust International, 
supra, 107 Or App a t 398. We adhere t o t h a t o p i n i o n . 
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was n o t so complex as t o r e q u i r e e x p e r t t e s t i m o n y . He a l s o acknowledged t h a t 
t h e r e was competent m e d i c a l evidence t o s u p p o r t b o t h employer's and c l a i m a n t ' s 
v i e w s and t h a t "on j u d i c i a l r e v i e w p u r s u a n t t o ORS 656.298, t h i s C o u r t w i l l n o t 
d i s t u r b t h e Board's w e i g h i n g o f competing m e d i c a l o p i n i o n s , i n t h e r e c o r d * * 
*." He f u r t h e r acknowledged t h a t t h e r e was s u b s t a n t i a l e v i d e n c e t o s u p p o r t t h e 
Board's d e c i s i o n . He i s c o r r e c t t h a t we w i l l n o t weigh t h e m e d i c a l e v i d e n c e and 
t h a t t h e r e was s u b s t a n t i a l evidence t o s u p p o r t t h e Board's o r d e r . 

D e s p i t e c o u n s e l ' s a t t e m p t t o c h a r a c t e r i z e t h e p e t i t i o n as p r e s e n t i n g an 
i s s u e o f law, t h e arguments a l l r e l a t e d t o t h e f a c t u a l d e t e r m i n a t i o n and 
c l a i m a n t ' s d i s s a t i s f a c t i o n w i t h i t . Because o f t h e s u b s t a n t i a l e v i d e n c e s t a n ­
d a r d o f r e v i e w , w h i c h c o u n s e l acknowledges, t h e p e t i t i o n was e n t i r e l y d e v o i d o f 
f a c t u a l o r l e g a l s u p p o r t . See Mattiza v. Foster, supra, 311 Or a t 8. Ac c o r d ­
i n g l y , s a n c t i o n s a r e a p p r o p r i a t e i n t h i s case. 

P e t i t i o n f o r s a n c t i o n s a l l o w e d a g a i n s t David C. Force i n t h e amount o f 
$1,282.50. 

4 F u r t h e r m o r e , h i s argument t h a t t h e Board s h o u l d be bound by t h e r e f e r e e ' s 
d e t e r m i n a t i o n o f whether t h e case i n v o l v e d a complex m e d i c a l i s s u e i s e n t i r e l y 
w i t h o u t f o u n d a t i o n i n t h e l i g h t o f t h e Board's de novo r e v i e w a u t h o r i t y . 

C i t e as 111 Or App 325 (1992) F e b r u a r y 12, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f B i l l R. H a r r i s o n , C l a i m a n t . 

BILL R. HARRISON, P e t i t i o n e r , 
v. 

TAYLOR LUMBER & TREATING, INC., and LIBERTY NORTHWEST INSURANCE CORPORATION, 
Respondents. 

(WCB 89-00791; CA A66023) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d A p r i l 17, 1991. 
Donald O. Ta r l o w , Newberg, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f was Brown, T a r l o w & B e r r y , P.C., Newberg. 
S t a f f o r d J. H a z e l e t t , P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r 

r e s p o n d e n t s . 
B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and Joseph, C h i e f Judge,* and D e i t s , 

Judge. 
DEITS, J. 
A f f i r m e d . 
*Joseph, C.J., vice Newman, J., deceased. 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board 
a w a r d i n g him 18 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y (PPD). We 
a f f i r m . 

C l a i m a n t i s a 57 year o l d m i l l worker. He was w o r k i n g as an edgerman i n 
Fe b r u a r y , 1987, when he i n j u r e d h i s lower back, l e f t l e g and h i p i n a f a l l . As 
an edgerman, he o p e r a t e d sawing equipment by p u s h i n g b u t t o n s e i t h e r f r o m a 
s t a n d i n g o r s i t t i n g p o s i t i o n . O c c a s i o n a l l y , when a p i e c e o f lumber f e l l t o t h e 
f l o o r , he had t o r e t u r n i t t o t h e conveyor b e l t . A f t e r h i s f a l l , he c o n t i n u e d 
t o have p a i n i n h i s l e f t l e g and back and e v e n t u a l l y had nerv e r o o t c ompression 
s u r g e r y i n August, 1988. He was r e l e a s e d f o r work i n September, 1988, and has 
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been w o r k i n g f u l l t i m e s i n c e t h e n . He i s r e s t r i c t e d from l i f t i n g more t h a n 10 
pounds and f r o m r e p e a t e d b e n d i n g and t w i s t i n g . He c o n t i n u e s t o e x p e r i e n c e p a i n 
i n h i s back and l e g b u t i s a b l e t o p e r f o r m h i s j o b . O c c a s i o n a l l y , he needs t o 
ask f o r a s s i s t a n c e i n p u t t i n g wood back on t h e conveyor b e l t . 

On December 2 1 , 1988, a d e t e r m i n a t i o n o r d e r awarded c l a i m a n t two p e r c e n t 
u n s c h e d u l e d PPD. He r e q u e s t e d a h e a r i n g . I n a s s e s s i n g t h e e x t e n t o f d i s a b i l ­
i t y , t h e r e f e r e e a p p l i e d t h e s t a n d a r d s f o r e v a l u a t i n g d i s a b i l i t i e s a d o p t e d by 
t h e D i r e c t o r o f t h e Department o f I n s u r a n c e and Finance p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) . 1 Under t h o s e s t a n d a r d s , t h e f a c t o r s o f age, e d u c a t i o n , t r a i n i n g 
and a d a p t a b i l i t y a r e g i v e n no v a l u e i n t h e r a t i n g o f an unscheduled d i s a b i l i t y 
when t h e wo r k e r has r e t u r n e d t o h i s " u s u a l and customary work." Former OAR 436-
35-290; former OAR 436-35-300; former 436-35-310. The r e f e r e e f o u n d t h a t 

" c l a i m a n t has r e t u r n e d t o work a t h i s u s u a l j o b so he does n o t g e t a 
r a t i n g f o r age, e d u c a t i o n , t r a i n i n g and a d a p t a b i l i t y . " 

N e v e r t h e l e s s , t h e r e f e r e e i n c r e a s e d c l a i m a n t ' s award t o 18 p e r c e n t PPD. On 
r e v i e w , t h e Board a f f i r m e d t h e award.^ 

I n h i s f i r s t assignment o f e r r o r , c l a i m a n t contends t h a t t h e Board's f a i l ­
u r e t o c o n s i d e r h i s age, e d u c a t i o n , t r a i n i n g and a d a p t a b i l i t y i n c a l c u l a t i n g t h e 
e x t e n t o f d i s a b i l i t y i s i n c o n s i s t e n t w i t h t h e r e q u i r e m e n t s o f t h e 1987 v e r s i o n 
o f ORS 6 5 6 . 2 1 4 ( 5 ) , w h i c h p r o v i d e d : 

" I n a l l cases o f i n j u r y r e s u l t i n g i n permanent p a r t i a l d i s a b i l ­
i t y , o t h e r t h a n t h o s e d e s c r i b e d i n s u b s e c t i o n s (2) t o (4) o f t h i s 
s e c t i o n , the criteria for rating of disability shall be the perma­
nent loss of earning capacity due to the compensable injury. Earn­
ing capacity is the ability to obtain and hold gainful employment in 
the broad field of general occupations, taking into consideration 
such factors as age, education, impairment and adaptability to per­
form a given job. The t e r m ' e d u c a t i o n ' s h a l l i n c l u d e a w o r k e r ' s 
s k i l l s , t r a i n i n g and f o r m a l e d u c a t i o n . The number o f degrees o f 
d i s a b i l i t y s h a l l be a maximum o f 320 degrees d e t e r m i n e d by t h e ex­
t e n t o f t h e d i s a b i l i t y compared t o t h e worker b e f o r e such i n j u r y and 
w i t h o u t such d i s a b i l i t y . For t h e purpose o f t h i s s u b s e c t i o n , t h e 
v a l u e o f each degree o f d i s a b i l i t y i s $100." (Emphasis s u p p l i e d . ) 

1 ORS 656.726 p r o v i d e s , 

" ( 3 ) The d i r e c t o r [ o f t h e Department o f I n s u r a n c e and F i n a n c e ] 
hereby i s charged w i t h d u t i e s o f a d m i n i s t r a t i o n , r e g u l a t i o n and en­
f o r c e m e n t o f ORS 654.001 t o 654.295, 654.750 t o 654.780 and 656.001 
t o 656.794. To t h a t end t h e d i r e c t o r may: 

• • * * * * * 

" ( f ) ( A ) P r o v i d e s t a n d a r d s f o r t h e e v a l u a t i o n o f d i s a b i l i t i e s . 
The c r i t e r i a f o r e v a l u a t i o n o f d i s a b i l i t i e s under ORS 656.214(5) 
s h a l l be permanent impairment due t o t h e i n d u s t r i a l i n j u r y as modi­
f i e d by t h e f a c t o r s o f age, e d u c a t i o n and a d a p t a b i l i t y t o p e r f o r m a 
g i v e n j o b . The t e r m ' e d u c a t i o n ' s h a l l i n c l u d e t h e development o f an 
o b j e c t i v e s t a n d a r d f o r e v a l u a t i n g a worker's s k i l l s , t r a i n i n g and 
f o r m a l e d u c a t i o n . " 

^ The Board c o n c l u d e d t h a t c l a i m a n t i s e n t i t l e d t o 17 p e r c e n t PPD, b u t 
awarded 18 p e r c e n t , because employer d i d n o t r e q u e s t a r e d u c t i o n i n t h e 
r e f e r e e ' s award. 
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A d m i n i s t r a t i v e r u l e s must be c o n s i s t e n t w i t h an agency's s t a t u t o r y a u t h o r ­
i t y . The agency may n o t a l t e r , amend, e n l a r g e o r l i m i t t h e terms o f an a p p l i c a ­
b l e s t a t u t e by r u l e . Cook v. Workers' Compensation Department, 306 Or 134, 138, 
758 P2d 854 ( 1 9 8 8 ) . The p e r t i n e n t r u l e s here a re n o t i n c o n s i s t e n t w i t h t h e 
agency's s t a t u t o r y a u t h o r i t y . ORS 656.214(5) does n o t r e q u i r e t h a t t h e f a c t o r s 
o f age, e d u c a t i o n , impairment and a d a p t a b i l i t y n e c e s s a r i l y a f f e c t t h e e x t e n t o f 
d i s a b i l i t y i n e v e r y case, nor does i t s p e c i f y t h e w e i g h t t o be g i v e n t h e f a c t o r s 
i n p a r t i c u l a r s i t u a t i o n s . ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) g i v e s a u t h o r i t y t o t h e D i r e c t o r t o 
d e f i n e s t a n d a r d s f o r e v a l u a t i n g d i s a b i l i t i e s . The p a r t i c u l a r r u l e s c h a l l e n g e d 
h e r e were adop t e d under t h a t a u t h o r i t y and are n o t i n c o n s i s t e n t w i t h ORS 
656.214. 3 

C l a i m a n t n e x t argues t h a t , even i f t h e r u l e s a r e w i t h i n t h e agency's 
a u t h o r i t y , t h e Board's c o n c l u s i o n t h a t c l a i m a n t r e t u r n e d t o h i s " u s u a l and cus­
t o m a r y work" r a t h e r t h a n t o " m o d i f i e d work" i s n o t s u p p o r t e d by s u b s t a n t i a l e v i ­
dence and t h a t t h e Board d i d n o t p r o p e r l y e x p l a i n i t s c o n c l u s i o n . Former OAR 
436-35-270(3) p r o v i d e d , i n p a r t : 

" ( a ) 'Usual and customary work': as used i n OAR 436-35-290 
t h r o u g h 436-35-310 means t h e j o b h e l d a t t h e t i m e o f i n j u r y , o r t h e 
same j o b f o r a d i f f e r e n t employer; 

" ( b ) ' M o d i f i e d work': as used i n OAR 436-35-290 t h r o u g h 436-35-
310 means some j o b o t h e r t h a n t h e j o b h e l d a t t h e t i m e o f i n j u r y , o r 
t h e j o b h e l d a t t h e t i m e o f i n j u r y w i t h any m o d i f i c a t i o n o f d u t i e s 
o r t h e c o n d i t i o n s under which t h o s e d u t i e s a r e p e r f o r m e d . " 

The Board c o n c l u d e d : 

"We have c o n s i d e r e d c l a i m a n t ' s t e s t i m o n y r e g a r d i n g h i s c u r r e n t work 
a c t i v i t i e s and do n o t f i n d t h a t h i s c u r r e n t work a c t i v i t i e s c o n s t i ­
t u t e ' m o d i f i e d ' work f o r purposes o f a p p l y i n g t h e s t a n d a r d s . " 

The Board's f i n d i n g t h a t c l a i m a n t r e t u r n e d t o h i s u s u a l and customary work i s 
s u p p o r t e d by s u b s t a n t i a l evidence i n t h e r e c o r d , and t h e Board's e x p l a n a t i o n o f 
i t s c o n c l u s i o n i s adequate. The evidence shows t h a t c l a i m a n t r e t u r n e d t o h i s 
j o b as an edgerman. He i s a b l e t o o p e r a t e h i s equipment by p u s h i n g b u t t o n s and 
can s i t down o r s t a n d up as he needs t o . The o n l y v a r i a t i o n i n c l a i m a n t ' s work 
a c t i v i t i e s s i n c e he r e t u r n e d i s t h a t i t i s o c c a s i o n a l l y necessary f o r him t o 
have a s s i s t a n c e i n r e p l a c i n g lumber t h a t has f a l l e n f r o m t h e conveyor b e l t . 

C l a i m a n t n e x t argues t h a t t h e Board's d e t e r m i n a t i o n t h a t he i s e n t i t l e d t o 
o n l y 15 p e r c e n t impairment f o r d i s a b l i n g p a i n i s n o t s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e and t h a t t h e Board d i d n o t a d e q u a t e l y e x p l a i n how i t r e a c h e d i t s con­
c l u s i o n . The r e f e r e e f o u n d : 

" C l a i m a n t had [ s i c ] a d u l l p a i n i n h i s low back t h a t r a d i a t e d t o h i s 
l e f t h i p a l l t h e t i m e . I f he walks o r s i t s f o r t o o l o n g o r does 

J A l t h o u g h n o t a p p l i c a b l e t o t h i s case, ORS 656.214(5) was amended i n 1989 t o 
r e f e r t o t h e D i r e c t o r ' s s t a n d a r d s : 

" I n a l l cases o f i n j u r y r e s u l t i n g i n permanent p a r t i a l d i s a b i l ­
i t y , o t h e r t h a n t h o s e d e s c r i b e d i n s u b s e c t i o n s (2) t o (4) o f t h i s 
s e c t i o n , t h e c r i t e r i a f o r r a t i n g o f d i s a b i l i t y s h a l l be t h e perma­
nent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . Earn­
ing capacity is to be calculated using the standards specified in 
ORS 656.726(3)(f)." (Emphasis s u p p l i e d . ) 
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s t r e n u o u s b e n d i n g o r l i f t i n g he g e t s s h o o t i n g p a i n t h a t e x t e n d s f r o m 
h i s back t o t h e l e f t h i p . Claimant i s a b l e t o l i f t up t o t e n pounds 
b u t cannot do r e p e a t e d bending o r t w i s t i n g . He can s i t f o r one hour 
i f he i s a b l e t o s h i f t around and s t a n d f o r one hour i f he i s a b l e 
t o move around. He can walk, depending on t h e s u r f a c e , up t o a m i l e 
under o p t i m a l c i r c u m s t a n c e s . S t a i r and l a d d e r c l i m b i n g causes a 
d u l l ache and t h e n sharp p a i n . He cannot r u n and can d r i v e up t o an 
hour under o p t i m a l c i r c u m s t a n c e s . " 

The Board adopted t h e r e f e r e e ' s f i n d i n g s . I t e x p l a i n e d i t s c o n c l u s i o n 
t h a t c l a i m a n t was e n t i t l e d t o 15 p e r c e n t impairment f o r p a i n : 

" D i s a b l i n g p a i n can r e s u l t i n l o s s o f use o f f u n c t i o n and when i t 
does, an imp a i r m e n t v a l u e may be assessed, even t h o u g h t h e s t a n d a r d s 
do n o t p r o v i d e f o r a v a l u e range f o r impairment a t t r i b u t a b l e t o 
d i s a b l i n g p a i n . Former OAR 436-35-010(2) and OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) ; 
Daniel M. Alire, 41 Van N a t t a 752, 757 (1 9 8 9 ) . S i n c e t h e s u r g e r y 
c l a i m a n t i s r e s t r i c t e d t o l i f t i n g no more t h a n 10 l b s . and i s l i m ­
i t e d when he bends o r t w i s t s h i s back. (Ex. 18-4). C l a i m a n t can 
n o t do many o f t h e p e r s o n a l a c t i v i t i e s he was accustomed t o d o i n g 
p r i o r t o t h e i n j u r y , such as p a i n t i n g h i s house, r e f i n i s h i n g f u r n i ­
t u r e , and p l a y i n g w i t h h i s g r a n d c h i l d r e n . We c o n c l u d e t h a t t h e Ref­
e r e e c o r r e c t l y awarded 15 p e r c e n t permanent impairment f o r c l a i m ­
a n t ' s d i s a b l i n g p a i n . " 

That i s s u p p o r t e d by s u b s t a n t i a l evidence and i s an adequate e x p l a n a t i o n . 

F i n a l l y , c l a i m a n t a s s i g n s as e r r o r t h e Board's c o n c l u s i o n t h a t t h e r e c o r d 
does n o t c o n t a i n c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f h i s permanent 
d i s a b i l i t y i s more t h a n 18 p e r c e n t . A c l a i m a n t i s e n t i t l e d t o p r o v e a g r e a t e r 
e x t e n t o f d i s a b i l i t y t h a n was de t e r m i n e d under t h e s t a n d a r d s , i f i t can be es­
t a b l i s h e d by c l e a r and c o n v i n c i n g evidence. ORS 656.283 ( 7 ) . C l a i m a n t argues 
t h a t he has s u s t a i n e d an uncompensated l o s s from " h i s i n a b i l i t y t o p e r f o r m any 
o f t h e o t h e r j o b s a t t h e m i l l t h a t he used t o be a b l e t o do." He t e s t i f i e d 
t h a t , b e f o r e h i s i n j u r y , he would sometimes work double s h i f t s o r o t h e r j o b s i n 
o r d e r t o e a r n e x t r a pay. The Board concluded: 

" C l a i m a n t f u r t h e r contends t h a t c l e a r and c o n v i n c i n g e v i d e n c e ex­
i s t s t h a t t h e degree o f h i s permanent d i s a b i l i t y i s more t h a n t h e 
e n t i t l e m e n t i n d i c a t e d by t h e s t a n d a r d s . ORS 65 6 . 2 8 3 ( 7 ) . A f t e r o u r 
de novo r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t has n o t e s t a b ­
l i s h e d t h a t h i s d i s a b i l i t y exceeds 17 p e r c e n t . " 

That f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . 

A f f i r m e d . 
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C i t e as 111 Or App 571 (1992) F e b r u a r y 26, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

DANIEL DURON, dba D a n i e l Duron Company, P e t i t i o n e r , 
v. 

The F i l i n g s o f t h e NATIONAL COUNCIL ON COMPENSATION INSURANCE and SAIF 
CORPORATION, Respondents. 

(89-06-23; CA A66673) 

J u d i c i a l Review f r o m Department o f In s u r a n c e and Finance. 
Argued and s u b m i t t e d October 28, 1991. 
Ted M. M i l l e r , P o r t l a n d , argued t h e cause and f i l e d t h e b r i e f f o r p e t i t i o n e r . 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y General, Salem, argued t h e cause f o r 

r e s p o n d e n t SAIF C o r p o r a t i o n . W i t h him on t h e b r i e f were Dave Frohnmayer, 
A t t o r n e y G e n e r a l , and V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

P e t e r A. Ozanne, P o r t l a n d , waived appearance f o r respondent N a t i o n a l C o u n c i l 
on Compensation I n s u r a n c e . 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
EDMONDS, J. 
Reversed. 
Warren, P.J., d i s s e n t i n g . 

Employer seeks j u d i c i a l r e v i e w o f a f i n a l o r d e r o f t h e Department o f 
I n s u r a n c e and Finance (DIF) h o l d i n g him l i a b l e f o r an a d d i t i o n a l premium f o r 
w o r k e r s ' compensation i n s u r a n c e . We r e v e r s e . 

Employer i s a c o n s t r u c t i o n c o n t r a c t o r s p e c i a l i z i n g i n t h e i n s t a l l a t i o n o f 
r o o f i n g . SAIF i s employer's w o r k e r s ' compensation i n s u r a n c e c a r r i e r . B e g i n n i n g 
i n 1981, SAIF approved employer's use o f t h r e e r i s k c l a s s i f i c a t i o n s f o r t h e work 
a c t i v i t i e s o f h i s employees. That use c o n t i n u e d t h r o u g h 1988. I n 1989, SAIF 
a u d i t e d employer's 1988 p a y r o l l and charged him an a d d i t i o n a l premium o f 
$5,887.05 f o r t h a t y e a r . B e f o r e t h e a u d i t , t h e work a c t i v i t i e s o f t h e employees 
a f f e c t e d by SAIF's p a y r o l l change were grouped i n r i s k c l a s s i f i c a t i o n s 5645 and 
5551. A f t e r t h e a u d i t , SAIF d e t e r m i n e d t h a t t h e i r work a c t i v i t i e s s h o u l d a l l be 
p l a c e d i n c l a s s i f i c a t i o n 5551. Employer r e q u e s t e d a h e a r i n g by DIF, a t w h i c h he 
argued t h a t SAIF was n o t e n t i t l e d t o make an a d d i t i o n a l assessment f o r 1988, un­
l e s s i t c o m p l i e d w i t h t h e r e q u i r e m e n t s o f ORS 737.310(12). DIF r u l e d t h a t 
SAIF's a c t i o n s d i d n o t f a l l w i t h i n t h e p u r v i e w o f ORS 737.310(12). Employer 
seeks r e v i e w o f t h a t r u l i n g . 

ORS 737.310(12) (since amended by Or Laws 1991, ch 768, l ) 1 p r o v i d e s : 

"At t h e t i m e a w o r k e r s ' compensation g u a r a n t y c o n t r a c t i s i s s u e d , 
t h e i n s u r e r s h a l l g i v e w r i t t e n n o t i c e t o t h e i n s u r e d o f t h e r a t i n g 

ORS 737.310(12) now reads: 
"At t h e t i m e an i n s u r e r i s s u e s a wo r k e r s ' compensation i n s u r a n c e 

p o l i c y t o an i n s u r e d f o r t h e f i r s t t i m e , t h e i n s u r e r s h a l l g i v e 
w r i t t e n n o t i c e t o t h e i n s u r e d o f t h e r a t i n g c l a s s i f i c a t i o n s t o w h i c h 
t h e i n s u r e d ' s employees are t o be assig n e d and s h a l l p r o v i d e an ade­
q u a t e d e s c r i p t i o n o f work a c t i v i t i e s i n each c l a s s i f i c a t i o n . I n t h e 
e v e n t an i n s u r e r recommences coverage f o l l o w i n g i t s t e r m i n a t i o n , t h e 
n o t i c e r e q u i r e d under t h i s s u b s e c t i o n must be g i v e n o n l y i f t h e gap 
i n coverage exceeds s i x months. The i n s u r e r s h a l l b i l l an i n s u r e d 
f o r r e c l a s s i f y i n g employees i n accordance w i t h r u l e s adopted by t h e 
d i r e c t o r . " 
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c l a s s i f i c a t i o n s t o whic h t h e i n s u r e d ' s employees a r e a s s i g n e d and 
s h a l l p r o v i d e an adequate description of work activities i n each 
c l a s s i f i c a t i o n . The insurer shall not bill an insured for reclassi­
fying employees during the policy year unless: 

" ( a ) The i n s u r e d knew o r sh o u l d have known t h a t t h e employees 
were m i s c l a s s i f i e d ; 

" ( b ) The i n s u r e d p r o v i d e d improper o r i n a c c u r a t e i n f o r m a t i o n con­
c e r n i n g i t s o p e r a t i o n s ; o r 

" ( c ) The i n s u r e d ' s o p e r a t i o n s changed a f t e r t h e d a t e i n f o r m a t i o n 
on t h e employees i s o b t a i n e d from t h e i n s u r e d . " (Emphasis s u p p l i e d . ) 

I n h o l d i n g t h a t ORS 737.310(12) i s i n a p p l i c a b l e , DIF s a i d : 

" P e t i t i o n e r argues i n i t s e x c e p t i o n s t h a t t h e proposed o r d e r d i d 
n o t address [ t h e ] ORS 737.310(12) e x c e p t i o n c r i t e r i a . However, 
s i n c e SAIF d i d n o t base t h e premium i n c r e a s e which r e s u l t e d f r o m t h e 
premium a u d i t on a r e c l a s s i f i c a t i o n o f 'employes' t h e r e was no need 
t o address t h e e x c e p t i o n s t o t h e s t a t u t e . Respondent SAIF a d j u s t e d 
P e t i t i o n e r ' s p a y r o l l r e p o r t s t o r e f l e c t h i g h e r p a y r o l l i n C l a s s 5551 
and l o w e r p a y r o l l i n Class 5645. SAIF d i d n o t change t h e c l a s s i f i ­
c a t i o n o f P e t i t i o n e r ' s employes. P e t i t i o n e r ' s employes had b o t h o f 
t h e s e c l a s s i f i c a t i o n s p r i o r t o and t h r o u g h o u t t h e premium y e a r i n 
q u e s t i o n . * * * ORS 737.310(12) s p e c i f i c a l l y addresses r e c l a s s i f i c a ­
t i o n o f employees. No where [ s i c ] i s i t a r t i c u l a t e d t h a t t h e 
s t a t u t e e x t e n d s t o r e c l a s s i f i c a t i o n o f p a y r o l l . " 

An a d m i n i s t r a t i v e agency i s n o t a t l i b e r t y t o l i m i t o r r e s t r i c t t h e terms 
o f a s t a t u t e . Cook v. Workers' Compensation Department, 306 Or 134, 138, 758 
P2d 854 ( 1 9 8 8 ) . C l e a r , unambiguous s t a t u t e s a r e t o be c o n s t r u e d a c c o r d i n g t o 
t h e i r p l a i n meaning. ORS 174.010; Satterfield v. Satterfield, 292 Or 780, 782, 
643 P2d 336 ( 1 9 8 2 ) . Under ORS 737.310(12), c l a s s i f i c a t i o n s f o r w o r k e r s ' compen­
s a t i o n i n s u r a n c e a r e based on "work a c t i v i t i e s . " " R e c l a s s i f y " means " t o group 
o r s e g r e g a t e i n t o c l a s s e s a g a i n on a new b a s i s " o r " t o move fr o m one c l a s s , 
c l a s s i f i c a t i o n , o r c a t e g o r y t o a n o t h e r . " Websters Third New International Dic­
tionary 1896 ( u n a b r i d g e d 1976). Thus, t h e p l a i n meaning o f t h e s t a t u t e i s t h a t 
r e c l a s s i f i c a t i o n may occur by a s s i g n i n g t h e work a c t i v i t i e s t o a new c l a s s i f i c a ­
t i o n o r by c h a n g i n g t h e c l a s s i f i c a t i o n from one c l a s s t o a n o t h e r . " R e c l a s s i f i ­
c a t i o n " o f p a y r o l l 2 i s s i m p l y t h e means by which t h e changes a r e a c c o m p l i s h e d . 

^ A l t h o u g h ORS 737.310(12) was n o t a t i s s u e i n Nr. Lustre Car Care v. Nat'l 
Council on Comp. Ins., 99 Or App 654, 783 P2d 1032 ( 1 9 8 9 ) , we used t h e t e r m s 
" r e c l a s s i f y i n g employees" and " r e c l a s s i f y i n g p a y r o l l " i n t e r c h a n g e a b l y . I n t h a t 
case, t h e p e t i t i o n e r sought r e v i e w o f an o r d e r t h a t d e n i e d i t s " r e q u e s t f o r re­
classification of a portion of its payroll f o r w o r k e r s ' compensation i n s u r a n c e 
r a t i n g . " 99 Or App a t 656. (Emphasis s u p p l i e d . ) I n r e c i t i n g t h e f a c t s , we 
s a i d : 

" A f t e r t h a t i n s p e c t i o n , p e t i t i o n e r ' s employes p e r f o r m i n g t h e c l e r i ­
c a l and c a s h i e r i n g d u t i e s d e s c r i b e d above were reclassified f r o m 
Code 8810, c o v e r i n g c l e r i c a l employes, t o Code 8387, c o v e r i n g c a r 
wash employes. * * * I n an i n s p e c t i o n amendment, NCCI p e r m i t t e d a 
reclassification from Code 8387 t o 8810 for clerical employes work­
i n g o n l y d u r i n g hours when t h e car wash was n o t o p e r a t i n g . " 99 Or 
App a t 657. (Emphasis s u p p l i e d . ) 
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DIF's r u l i n g i s m e r e l y an e x e r c i s e i n semantics. The e f f e c t o f c h a n g i n g 
employer's p a y r o l l from c l a s s i f i c a t i o n 5645 t o 5551 i s t o change t h e c l a s s i f i c a ­
t i o n o f t h e work a c t i v i t i e s o f employees on t h e b a s i s o f a d i f f e r e n t assessment 
o f r i s k o f i n j u r y . Under t h e p l a i n meaning o f ORS 737.310(12), t h a t a c t i o n con­
s t i t u t e s a r e c l a s s i f i c a t i o n o f t h e work a c t i v i t i e s o f a f f e c t e d employees. A l ­
t h o u g h employer had i n c o r r e c t l y a l l o c a t e d some o f t h e work a c t i v i t i e s t o c l a s s i ­
f i c a t i o n 5645, ORS 737.310(12) r e q u i r e s SAIF t o demonstrate t h a t employer knew 
or s h o u l d have known t h a t t h e employees were m i s c l a s s i f i e d o r t h a t t h e employer 
had p r o v i d e d i n a c c u r a t e i n f o r m a t i o n o r t h a t work a c t i v i t i e s o f t h e employees 
changed a f t e r 1981. I n t h e absence o f such p r o o f , SAIF was n o t e n t i t l e d t o b i l l 
e mployer f o r an a d d i t i o n a l premium f o r 1988. DIF e r r e d i n h o l d i n g t o t h e con­
t r a r y . 3 

Reversed. 

J The d i s s e n t says t h a t ORS 737.310(12) a p p l i e s o n l y t o " r e c l a s s i f i c a t i o n " by 
a s s i g n i n g work a c t i v i t i e s t o a new c l a s s i f i c a t i o n , as d i s t i n g u i s h e d f r o m a s s i g n ­
i n g work a c t i v i t i e s f rom one e x i s t i n g c l a s s i f i c a t i o n t o a n o t h e r . That i n t e r p r e ­
t a t i o n i s premised on t h e s u p p o s i t i o n t h a t " [ e ] a c h o f [ t h e ORS 7 3 7 . 3 1 0 ( 1 2 ) ( a ) , 
(b) and ( c ) e x c e p t i o n s ] r e l a t e s back t o t h e d a t e o f t h e i s s u a n c e o f t h e p o l i c y . " 
I l l Or App a t 576. C o n t r a r y t o t h a t premise, each o f t h e e x c e p t i o n s r e l a t e s t o 
t h e policy year, n o t t o t h e o r i g i n a l i ssuance o f t h e p o l i c y . ORS 737.310(12) 
r e f e r s t o a r e c l a s s i f i c a t i o n " d u r i n g t h e p o l i c y y e a r , " w h i c h i n t h i s case was 
1988. The i s s u a n c e o f t h e p o l i c y i n 1981 i s i m m a t e r i a l t o SAIF's a t t e m p t t o 
charge a d d i t i o n a l premiums f o r 1988. Moreover, DIF cannot, by r u l e (OAR 836-42-
06 0 ) , as suggested by t h e d i s s e n t , l i m i t t h e s t a t u t o r y r e q u i r e m e n t f o r t h e 
r e t r o a c t i v e assessment o f premiums. See Cook v. Workers' Compensation Depart­
ment, supra. 

WARREN, P.J., d i s s e n t i n g . 

The m a j o r i t y concludes t h a t ORS 737.310(12) (since amended by Or Laws 
1991, ch 768, 1) p r e c l u d e s SAIF from r e a l l o c a t i n g employer's p a y r o l l among p r e ­
v i o u s l y a s s i g n e d r a t i n g c l a s s i f i c a t i o n s . Because I do n o t b e l i e v e t h a t t h a t 
s t a t u t e l i m i t s SAIF's a u t h o r i t y t o r e a l l o c a t e p a y r o l l , I d i s s e n t . 

ORS 737.310(12) p r o v i d e s : 

"At t h e t i m e a w o r k e r s ' compensation g u a r a n t y c o n t r a c t i s i s s u e d , 
t h e i n s u r e r s h a l l g i v e w r i t t e n n o t i c e t o t h e i n s u r e d o f t h e r a t i n g 
c l a s s i f i c a t i o n s t o which t h e i n s u r e d ' s employees a r e a s s i g n e d and 
s h a l l p r o v i d e an adequate d e s c r i p t i o n o f work a c t i v i t i e s i n each 
c l a s s i f i c a t i o n . The i n s u r e r s h a l l n o t b i l l an i n s u r e d f o r r e c l a s s i ­
f y i n g employees d u r i n g t h e p o l i c y year u n l e s s : 

" ( a ) The i n s u r e d knew o r sh o u l d have known t h a t t h e employees 
were m i s c l a s s i f i e d ; 

" ( b ) The i n s u r e d p r o v i d e d improper o r i n a c c u r a t e i n f o r m a t i o n 
c o n c e r n i n g i t s o p e r a t i o n s ; o r 

" ( c ) The i n s u r e d ' s o p e r a t i o n s changed a f t e r t h e d a t e i n f o r m a t i o n 
on t h e employees i s o b t a i n e d from t h e i n s u r e d . " 

That s t a t u t e e x p r e s s l y p r e c l u d e s a wo r k e r s ' compensation i n s u r e r f r o m r e c l a s s i ­
f y i n g an employer's employees, u n l e s s one o f t h e t h r e e e x c e p t i o n s a p p l i e s . How­
e v e r , i t does n o t s p e c i f y what c o n s t i t u t e s a r e c l a s s i f i c a t i o n . 
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The m a j o r i t y s t a t e s t h a t 

" t h e p l a i n meaning o f t h e s t a t u t e i s t h a t r e c l a s s i f i c a t i o n may o c c u r 
by a s s i g n i n g t h e work a c t i v i t i e s t o a new c l a s s i f i c a t i o n o r by 
ch a n g i n g t h e c l a s s i f i c a t i o n from one c l a s s t o a n o t h e r . ' R e c l a s s i f i ­
c a t i o n ' o f p a y r o l l i s * s i m p l y t h e means by whic h t h e changes a r e 
ac c o m p l i s h e d . " I l l Or App a t 574. ( F o o t n o t e o m i t t e d . ) 

A l t h o u g h I d i s a g r e e w i t h t h e m a j o r i t y ' s c o n s t r u c t i o n o f ORS 73 7 . 3 1 0 ( 1 2 ) , I do 
agree t h a t t h a t s t a t u t e has a p l a i n meaning. 

ORS 737.310(12) governs t h e assignment o f r a t i n g c l a s s i f i c a t i o n s . The 
s t a t u t e e x p r e s s l y and unambiguously p r o v i d e s t h a t when "a w o r k e r s ' compensation 
g u a r a n t y c o n t r a c t i s i s s u e d , t h e i n s u r e r s h a l l g i v e w r i t t e n n o t i c e t o t h e i n ­
s u r e d o f t h e r a t i n g c l a s s i f i c a t i o n s t o which t h e i n s u r e d ' s employees a r e as­
s i g n e d . " The s t a t u t e t h e n p r o v i d e s t h a t an i n s u r e r cannot r e c l a s s i f y employees 
d u r i n g t h e p o l i c y y e a r , u n l e s s one o f t h r e e e x c e p t i o n s a p p l i e s . Each o f t h e s e 
e x c e p t i o n s r e l a t e s back t o t h e dat e o f issuance o f t h e p o l i c y . See ORS 
7 3 7 . 3 1 0 ( 1 2 ) ( a ) , (b) and ( c ) . At t h a t t i m e , t h e r e i s no p a y r o l l t o r e a l l o c a t e . 
T h e r e f o r e , t h e o n l y way a r e c l a s s i f i c a t i o n o f employees can o c c u r i s by t h e as­
signment o f a new o r s u b s t i t u t e r a t i n g c l a s s i f i c a t i o n . Because SAIF d i d n o t as­
s i g n employer a new o r s u b s t i t u t e r a t i n g c l a s s i f i c a t i o n , ORS 737.310(12) does 
n o t a p p l y . 

The m a j o r i t y ' s c o n s t r u c t i o n i s a l s o f l a w e d , because i t c o n f l i c t s w i t h t h e 
r e s t o f t h e s e c t i o n . ORS 737.310(10) p r o v i d e s : 

"The d i r e c t o r , by r u l e , s h a l l p r e s c r i b e t h e c o n d i t i o n s under 
w h i c h a d i v i s i o n o f p a y r o l l between d i f f e r e n t manual c l a s s i f i c a t i o n s 
i s p e r m i t t e d f o r purposes o f computing w o r k e r s ' compensation p r e m i ­
ums . " 

Purs u a n t t o t h a t g r a n t o f a u t h o r i t y , DIF's d i r e c t o r p r o m u l g a t e d OAR 836-42-060, 
w h i c h p r o v i d e s , i n p a r t : 

" ( 1 ) When t h e r e i s an i n t e r c h a n g e o f l a b o r t h e p a y r o l l o f an 
i n d i v i d u a l employee s h a l l be d i v i d e d and a l l o c a t e d among t h e 
c l a s s i f i c a t i o n ( s ) a s s i g n e d t o t h e employer p r o v i d e d v e r i f i a b l e 
p a y r o l l r e c o r d s o f t h e employer d i s c l o s e a s p e c i f i c a l l o c a t i o n f o r 
each such i n d i v i d u a l employee. 

" ( 2 ) When t h e r e i s an i n t e r c h a n g e o f l a b o r w i t h o u t v e r i f i a b l e 
r e c o r d s , t h e e n t i r e p a y r o l l o f employees who i n t e r c h a n g e s h a l l be 
a s s i g n e d t o t h e c l a s s i f i c a t i o n r e p r e s e n t i n g any p a r t o f t h e i r work 
w h i c h c a r r i e s t h e h i g h e s t a u t h o r i z e d premium r a t e . " 

The t e r m " i n t e r c h a n g e o f l a b o r " 

"means an employee o r employees a t d i f f e r e n t t i m e s p e r f o r m d u t i e s 
d e s c r i b e d by two o r more c l a s s i f i c a t i o n s a s s i g n e d t o an employer 
a c c o r d i n g t o t h e c l a s s i f i c a t i o n system used by t h e i n s u r e r . " OAR 
836-42- 0 5 5 ( 4 ) . 

I n sum, OAR 836-42-060 p e r m i t s an employer who has been a s s i g n e d more t h a n 
one r a t i n g c l a s s i f i c a t i o n t o a l l o c a t e p a y r o l l t o t h e d i f f e r e n t c l a s s i f i c a t i o n s , 
p r o v i d e d t h a t i t m a i n t a i n s v e r i f i a b l e r e c o r d s t o s u b s t a n t i a t e i t s a l l o c a t i o n . 
I f t h e employer f a i l s t o m a i n t a i n v e r i f i a b l e r e c o r d s f o r an employee, t h e i n ­
s u r e r can r e a l l o c a t e t h e p a y r o l l f o r t h a t employee t o t h e h i g h e s t a u t h o r i z e d 
c l a s s i f i c a t i o n . The o n l y t i m e t h a t a " r e a l l o c a t i o n " can p o s s i b l y o c c u r i s a f t e r 
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t h e employer has s u b m i t t e d i t s t o t a l p a y r o l l and v e r i f i a b l e r e c o r d s t o i t s work­
e r s ' compensation c a r r i e r . T h e r e f o r e , an i n s u r e r ' s a u t h o r i t y r e t r o a c t i v e l y t o 
a d j u s t an employer's p a y r o l l i s a necessary a d j u n c t o f t h e s t a t u t o r y and admin­
i s t r a t i v e scheme. 

The p r o v i s i o n s o f ORS 737.310(10) i n d i c a t e t h a t t h e l e g i s l a t u r e i n t e n d e d 
t h a t e mployers t h a t a r e a s s i g n e d more t h a n one r a t i n g c l a s s i f i c a t i o n may d i v i d e 
t h e i r p a y r o l l s . OAR 836-42-060 e f f e c t u a t e s t h a t i n t e n t b u t p r e c l u d e s m a n i p u l a ­
t i o n by e n a b l i n g i n s u r e r s t o a d j u s t an employer's p a y r o l l on t h e b a s i s o f t h e 
employer's r e c o r d s . Were t h e law o t h e r w i s e , employers c o u l d a l l o c a t e a l l pay­
r o l l t o t h e l o w e s t a s s i g n e d r a t i n g c l a s s i f i c a t i o n and t h e n p r e c l u d e t h e c a r r i e r 
f r o m c h a l l e n g i n g t h a t a l l o c a t i o n by a s s e r t i n g t h e r e c l a s s i f i c a t i o n b a r o f ORS 
737. 0 1 0 ( 1 2 ) . That would d e f e a t t h e purpose o f t h e m u l t i p l e r a t i n g c l a s s i f i c a ­
t i o n s and m u l t i p l e r a t e s . 

I n c o n s t r u i n g a s t a t u t e , we must a s c e r t a i n t h e i n t e n t o f t h e l e g i s l a t u r e . 
ORS 174.020. I n p u r s u i n g t h a t i n t e n t , we must a v o i d , i f p o s s i b l e , a c o n s t r u c ­
t i o n t h a t r e n d e r s p a r t o f a s t a t u t o r y scheme meaningless. Burt v. Blumenauer, 
84 Or App 144, 148, 733 P2d 462, mod 87 Or App 263, 742 P2d 626, rev den 304 Or 
405 ( 1 9 8 7 ) . ORS 737.310(10) p e r m i t s t h e agency t o d e t e r m i n e t h e c o n d i t i o n s 
under w h i c h a w o r k e r s ' s compensation c a r r i e r can a l l o c a t e p a y r o l l d o l l a r s among 
an employer's p r e v i o u s l y a s s i g n e d r a t i n g c l a s s i f i c a t i o n s . However, t h e m a j o r ­
i t y ' s c o n s t r u c t i o n o f ORS 737.310(12) would p r e c l u d e r e a l l o c a t i o n . A c c o r d i n g l y , 
t h e m a j o r i t y ' s c o n s t r u c t i o n r e n d e r s ORS 737.310(10) m e a n i n g l e s s . 

I d i s s e n t . 

C i t e as 111 Or App 579 (1992) F e b r u a r y 26, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f M a r i a Guerra, C l a i m a n t . 

MARIA GUERRA, P e t i t i o n e r , 
v. 

SAIF CORPORATION, WINCHELL'S DONUTS, LIBERTY NORTHWEST INSURANCE CORPORATION and 
DENNY'S, INC., Respondents. 

(90-14023, 89-23982, 89-23010; CA A69374) 

J u d i c i a l Review f r o m Workers' Compensation Board. 
Argued and s u b m i t t e d October 14, 1991. 
Robe r t F. Webber, Medford, argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f was B l a c k , Chapman & Webber, Medford. 
Adam Stamper, Medford, argued t h e cause f o r respondents L i b e r t y N o r t h w e s t 

I n s u r a n c e C o r p o r a t i o n and W i n c h e l l ' s Donuts. W i t h him on t h e b r i e f was Co w l i n g 
& H e y s e l l , Medford. 

Steve C o t t o n , S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l , Salem, w a i v e d appearance 
f o r r e s p o n d e n t SAIF C o r p o r a t i o n . 

No appearance by respondent Denny's, I n c . 
B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
EDMONDS, J. 
A f f i r m e d . 

C l a i m a n t seeks r e v i e w o f an o r d e r o f t h e Workers' Compensation Board t h a t 
d i s m i s s e d her r e q u e s t f o r a h e a r i n g under ORS 656.319(1) as u n t i m e l y . We 
a f f i r m . 1 

1 Denny's, I n c . was named as a p a r t y by m i s t a k e b u t was never f o r m a l l y 
d i s m i s s e d as a p a r t y . I t has t a k e n no p a r t i n t h i s p r o c e e d i n g . 
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On December 26, 1988, c l a i m a n t i n j u r e d her back when she s l i p p e d and f e l l 
w h i l e w o r k i n g . A t t h a t t i m e , W i n c h e l l ' s Donuts ( e m p l o y e r ) , was i n s u r e d by L i b ­
e r t y N o r t h w e s t I n s u r a n c e Company ( L i b e r t y ) . C laimant f i l e d a c l a i m w i t h em­
p l o y e r and L i b e r t y on J u l y 14, 1989. A f t e r L i b e r t y q u e s t i o n e d t h e c l a i m , c l a i m ­
a n t ' s a t t o r n e y c a l l e d t h e "Employer's I n d e x " 2 and was t o l d t h a t C r a w f o r d & Com­
pany ( C r a w f o r d ) was employer's c a r r i e r . On J u l y 20, c l a i m a n t n o t i f i e d C r a w f o r d 
o f t h e c l a i m . On September 13, L i b e r t y r e q u e s t e d p e r m i s s i o n f r o m c l a i m a n t ' s a t ­
t o r n e y t o c o n t a c t c l a i m a n t f o r a s t a t e m e n t . On September 18, c l a i m a n t ' s a t t o r ­
ney i n f o r m e d L i b e r t y t h a t a statement would n o t be necessary, because t h e c l a i m 
had been made a g a i n s t Crawford. A l s o on September 18, c l a i m a n t f i l e d a r e q u e s t 
f o r h e a r i n g , naming employer and Crawford as p a r t i e s and a l l e g i n g t h a t C r a w f o r d 
was n o t p r o c e s s i n g t h e c l a i m i n accordance w i t h OAR 438-07-015. On September 
22, L i b e r t y d e n i e d t h e c l a i m . 

I n O c t o b e r , c l a i m a n t w i t h d r e w her r e q u e s t f o r h e a r i n g , and C r a w f o r d c o r r e ­
sponded w i t h c l a i m a n t ' s a t t o r n e y . On November 13, c l a i m a n t f i l e d a n o t h e r r e ­
q u e s t f o r h e a r i n g , naming Crawford as t h e i n s u r e r . Accompanying i t was a s p e c i ­
f i c a t i o n o f i s s u e s t h a t s a i d t h a t t h e reason f o r t h e r e q u e s t was " f a i l u r e t o pay 
i n t e r i m [ t e m p o r a r y t o t a l d i s a b i l i t y ] . " On November 29, c l a i m a n t f i l e d a r e q u e s t 
f o r h e a r i n g t h a t , f o r t h e f i r s t t i m e , d e s i g n a t e d L i b e r t y as t h e i n s u r e r . The 
r e q u e s t r a i s e d L i b e r t y ' s September 22 d e n i a l as an i s s u e . The November 29 r e ­
q u e s t f o r h e a r i n g on t h e d e n i a l was made more t h a n 60 days a f t e r t h e d e n i a l . On 
December 5, C r a w f o r d a l s o d e n i e d t h e c l a i m . 3 

C l a i m a n t argued t h a t t h e November 13 r e q u e s t f o r h e a r i n g , showing C r a w f o r d 
as i n s u r e r , was t i m e l y under ORS 656.319(1) i n r e g a r d t o t h e f i r s t d e n i a l . The 
Board h e l d : 

" I n t h e p r e s e n t case, c l a i m a n t argues t h a t t h e November 13, 1989 
r e q u e s t f o r h e a r i n g was w i t h i n 60 days o f L i b e r t y ' s September 22, 
1989 d e n i a l . A l t h o u g h we agree t h a t t h e r e q u e s t was made w i t h i n 60 
days, we do n o t agree t h a t t h e r e q u e s t c o n s t i t u t e d an e f f e c t i v e r e ­
q u e s t f o r h e a r i n g from L i b e r t y ' s d e n i a l . 

"The November 13 r e q u e s t f o r h e a r i n g s p e c i f i e d C r a w f o r d & Company 
as t h e employer's i n s u r e r . The r e q u e s t d i d n o t r a i s e c o m p e n s a b i l i t y 
as an i s s u e and d i d n o t r e f e r t o L i b e r t y ' s d e n i a l o f c o m p e n s a b i l i t y . 
On t h e o t h e r hand, t h e November 29, 1989 r e q u e s t f o r h e a r i n g c l e a r l y 
was a r e q u e s t i n response t o L i b e r t y ' s d e n i a l o f c o m p e n s a b i l i t y . 
The November 29 r e q u e s t s p e c i f i e d t h a t L i b e r t y was t h e employer's 
i n s u r e r and t h e r e q u e s t f o r h e a r i n g was b e i n g made a g a i n s t t h e 
September 22 d e n i a l o f c o m p e n s a b i l i t y . 

"A c l a i m a n t i s r e q u i r e d t o r e q u e s t a h e a r i n g i n response t o each 
d e n i e d c l a i m i n o r d e r t o p l a c e t h e d e n i a l b e f o r e t h e R e f e r e e . See 
Naught v. Gamble, Inc., 87 Or App 145[, 741 P2d 901] ( 1 9 8 7 ) . Here, 
c l a i m a n t i s n o t e n t i t l e d t o r e l y upon her November 13 r e q u e s t f o r 
h e a r i n g a g a i n s t C r a w f o r d and Company as an e f f e c t i v e r e q u e s t f o r 
h e a r i n g f r o m L i b e r t y ' s d e n i a l . See Richard S. Olson, 43 Van N a t t a 
[657 ( 1 9 9 1 ) ] . We, t h e r e f o r e , conclude t h a t c l a i m a n t ' s November 29, 
1989, r e q u e s t f o r h e a r i n g from L i b e r t y ' s September 22 d e n i a l was 
u n t i m e l y . " 

z The "Employer's In d e x " i s a f u n c t i o n o f t h e Department o f I n s u r a n c e and 
Fin a n c e c o n s i s t i n g o f r e c o r d s o f w o r k e r s ' compensation i n s u r a n c e c a r r i e r s f o r 
v a r i o u s e m p l o y e r s . 

3 C r a w f o r d was n o t a p a r t y b e f o r e t h e Board and we o r d e r e d t h a t j u d i c i a l 
r e v i e w p r o c e e d w i t h o u t i t b e i n g made a p a r t y . 
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We r e v i e w f o r e r r o r s o f law and s u b s t a n t i a l e v i d e n c e . ORS 18 3 . 4 8 2 ( 8 ) . 

C l a i m a n t argues t h a t ORS 656.283(3) i s c o n t r o l l i n g and does n o t r e q u i r e 
t h a t a r e q u e s t f o r a h e a r i n g c o r r e c t l y name t h e i n s u r e r o r s p e c i f y t h e i s s u e s ; 
t h e r e f o r e , because her November 13 r e q u e s t complies w i t h ORS 6 5 6 . 2 8 3 ( 3 ) , i t was 
t i m e l y under ORS 656.319 ( 1 ) . L i b e r t y argues t h a t , under ORS 6 5 6 . 2 6 2 ( 8 ) , a r e ­
qu e s t f o r h e a r i n g f i l e d because o f Crawford's f a i l u r e t o pay i n t e r i m t e m p o r a r y 
d i s a b i l i t y b e n e f i t s i s n o t a r e q u e s t f o r h e a r i n g on i t s d e n i a l o f t h e c l a i m . 

ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) p r o v i d e s : 

" W i t h r e s p e c t t o objection by a claimant to denial of a claim f o r 
compensation under ORS 656.262, a h e a r i n g t h e r e o n s h a l l n o t be 
g r a n t e d and t h e c l a i m s h a l l n o t be e n f o r c e a b l e u n l e s s : 

" ( a ) A r e q u e s t f o r h e a r i n g i s f i l e d n o t l a t e r t h a n t h e 6 0 t h day 
a f t e r t h e c l a i m a n t was n o t i f i e d of the denial * * *." (Emphasis 
s u p p l i e d . ) 

ORS 656.2 62 ( 8 ) {since amended by Or Laws 1990, ch 2, 1 5 ) 4 p r o v i d e d : 

" I f an i n s u r e r * * * den i e s a c l a i m f o r compensation, w r i t t e n 
n o t i c e o f such d e n i a l , s t a t i n g t h e reason f o r t h e d e n i a l , and 
i n f o r m i n g t h e worker o f t h e E x p e d i t e d Claim S e r v i c e and o f h e a r i n g 
r i g h t s under ORS 656.283, s h a l l be g i v e n t o t h e c l a i m a n t . * * * The 
w o r k e r may r e q u e s t a h e a r i n g on the denial a t any t i m e w i t h i n 60 
days a f t e r t h e m a i l i n g o f t h e n o t i c e o f d e n i a l . " (Emphasis 
s u p p l i e d . ) 

ORS 656.283(3) p r o v i d e s : 

"A r e q u e s t f o r h e a r i n g may be made by any w r i t i n g , s i g n e d by o r 
on b e h a l f o f t h e p a r t y and i n c l u d i n g t h e address o f t h e p a r t y , 
r e q u e s t i n g t h e h e a r i n g , s t a t i n g t h a t a h e a r i n g i s d e s i r e d , and 
m a i l e d t o t h e boa r d . " 

The Board i s e n t i t l e d t o some defe r e n c e i n i t s i n t e r p r e t a t i o n o f ORS 
6 5 6 . 3 1 9 ( 1 ) ( a ) , ORS 656.283(3) and ORS 656.262(8), so l o n g as t h e i n t e r p r e t a t i o n 
i s c o n s i s t e n t w i t h t h e l e g i s l a t u r e ' s purpose and w i t h t h e Board's own r u l e s . 
See 1000 Friends of Oregon v. LCDC (Lane Co.), 305 Or 384, 390-91, 752 P2d 271 
(1988) . 

R e g a r d i n g ORS 656.283(3), t h e Board has prom u l g a t e d OAR 438-05-070, w h i c h 
p r o v i d e s : 

"Proceedings b e f o r e t h e Hearings D i v i s i o n a r e begun by f i l i n g a 
r e q u e s t f o r h e a r i n g meeting t h e r e q u i r e m e n t s o f ORS 656.283. The 
r e q u e s t f o r h e a r i n g s h o u l d be on a form p r e s c r i b e d by t h e Board. I n 
a d d i t i o n t o t h e i n f o r m a t i o n r e q u i r e d by ORS 656.283(3), t h e p e r s o n 
r e q u e s t i n g a h e a r i n g s h o u l d i n c l u d e t h e person's f u l l name, t h e name 
o f t h e i n j u r e d w orker i f d i f f e r e n t from t h a t o f t h e p e r s o n r e q u e s t ­
i n g t h e h e a r i n g , t h e i n j u r e d worker's s o c i a l s e c u r i t y account num­
b e r , t h e d a t e o f t h e i n j u r y o r exposure, t h e name o f t h e employer 

4 Because c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g b e f o r e May 1, 1990, and a 
h e a r i n g was convened b e f o r e J u l y 1, 1990, t h i s case i s t o be d e t e r m i n e d p u r s u a n t 
t o t h e law i n e f f e c t b e f o r e J u l y 1, 1990. Or Laws 1990, ch 2, 5 4 ( 2 ) . 
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and i t s i n s u r e r , i f any, and t h e c l a i m number. A copy o f t h e r e ­
qu e s t s h o u l d be m a i l e d t o t h e i n s u r e r o r s e l f - i n s u r e d employer." 

C l a i m a n t does n o t a t t a c k t h e v a l i d i t y o f t h e r u l e . A l t h o u g h i t s language i s n o t 
mandatory, i t s i n t e n t i s t o p r o v i d e f o r t h e i d e n t i f i c a t i o n o f t h e s u b j e c t m a t t e r 
o f r e q u e s t s f o r h e a r i n g under ORS 656.283(3). Under t h e r u l e , t h e November 13 
r e q u e s t f o r h e a r i n g was d e f i c i e n t , because i t does n o t i d e n t i f y t h e d a t e o f de­
n i a l , t h e c l a i m number o r L i b e r t y as t h e i n s u r e r . More i m p o r t a n t l y , a s p e c i f i ­
c a t i o n o f i s s u e s was a l s o f i l e d w i t h i t t h a t named C r a w f o r d as t h e i n s u r e r and 
l i s t e d t h e f a i l u r e o f Crawford t o pay temporary t o t a l d i s a b i l i t y as an i s s u e . 

We have s a i d , i n a d i f f e r e n t c o n t e x t , t h a t a c l a i m a n t has an o b l i g a t i o n t o 
r e q u e s t a h e a r i n g i n response t o each denied c l a i m . See Naught v. Gamble, Inc., 
87 Or App 145, 149, 741 P2d 901 (1 9 8 7 ) . When read t o g e t h e r , ORS 656.319(1) and 
656.262(8) e v i n c e a l e g i s l a t i v e i n t e n t t h a t a r e q u e s t f o r h e a r i n g be r e f e r a b l e 
t o a p a r t i c u l a r d e n i a l , and ORS 656.283(3), as implemented by OAR 438-05-070, 
p r o v i d e s t h e p r o c e d u r a l framework t o accomplish t h a t o b j e c t i v e . The Board's 
h o l d i n g i s n o t i n c o n s i s t e n t w i t h t h e l e g i s l a t u r e ' s purpose i n p r o m u l g a t i n g t h e 
s t a t u t e s , and we accept t h e Board's i n t e r p r e t a t i o n . Moreover, t h e Board's d e c i ­
s i o n i s s u p p o r t e d by s u b s t a n t i a l evidence t h a t t h e November 13 r e q u e s t f o r hear­
i n g was d i r e c t e d a t Crawford's f a i l u r e t o pay temporary t o t a l d i s a b i l i t y and n o t 
a t L i b e r t y ' s d e n i a l o f t h e c l a i m . 

C l a i m a n t n e x t argues t h a t t h e Board e r r e d i n f i n d i n g t h a t she l a c k e d good 
cause f o r f i l i n g h er r e q u e s t f o r h e a r i n g more t h a n 60 b u t l e s s t h a n 180 days a f ­
t e r t h e n o t i c e o f d e n i a l . ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . The Board's f i n d i n g s 5 a r e s u p p o r t ­
ed by s u b s t a n t i a l e v i d e n c e , and i t s d e c i s i o n t h a t t h e c i r c u m s t a n c e s do n o t con­
s t i t u t e good cause i s n o t erroneous as a m a t t e r o f law. 

A f f i r m e d . 

The Board s a i d : 

"The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been equa t e d t o 
t h e s t a n d a r d o f 'mistake, i n a d v e r t e n c e , s u r p r i s e o r e x c u s a b l e ne­
g l e c t ' r e c o g n i z e d under ORCP 71B(1) and former ORS 18.160. Anderson 
v. Publishers Paper Co., 78 Or App 513, 517[, 717 P2d 6 3 5 ] , rev den 
301 Or 666 ( 1 9 8 6 ) . Lack o f d i l i g e n c e does n o t c o n s t i t u t e good 
cause. Cogswell v. SAIF, 74 Or App 234, 2 3 7 [ , 702 P2d 81] ( 1 9 8 5 ) . 
C l a i m a n t has t h e burden o f p r o v i n g good cause. Id. 

" C l a i m a n t contends t h a t she has shown good cause f o r her u n t i m e l y 
f i l i n g . C l a i m a n t argues t h a t she r e l i e d upon i n f o r m a t i o n p r o v i d e d 
by t h e Employer's Index t h a t Crawford & Company was t h e a p p r o p r i a t e 
c a r r i e r , w h i c h l e d her t o i n i t i a l l y r e q u e s t a h e a r i n g a g a i n s t Craw­
f o r d , r a t h e r t h a n L i b e r t y . We do n o t agree t h a t c l a i m a n t ' s r e l i a n c e 
i n t h i s case c o n s t i t u t e s good cause. Under t h e c i r c u m s t a n c e s , 
c l a i m a n t ' s r e l i a n c e upon t h e Index might have p r o v i d e d an e x p l a n a ­
t i o n f o r a d e l a y i n t h e filing o f her c l a i m , b u t i t does n o t p r o v i d e 
a r e a s o n a b l e e x p l a n a t i o n f o r a d e l a y i n r e q u e s t i n g a h e a r i n g . 

"Here, c l a i m a n t was aware o f L i b e r t y ' s September 22 d e n i a l , b u t 
d i d n o t r e q u e s t a h e a r i n g from t h a t d e n i a l u n t i l November 29. I n 
a d d i t i o n , i n October, c l a i m a n t was c o n t a c t e d by C r a w f o r d , who r e ­
p o r t e d t h a t t h e y c o u l d n o t i d e n t i f y t h e i n j u r y , d i d n o t have a f i l e 
e s t a b l i s h e d and would c o n t i n u e t o i n v e s t i g a t e c l a i m a n t ' s case. We 
c o n c l u d e t h a t c l a i m a n t ' s l a c k o f due d i l i g e n c e does n o t c o n s t i t u t e 
good cause f o r her u n t i m e l y r e q u e s t f o r h e a r i n g . A c c o r d i n g l y , we 
l a c k j u r i s d i c t i o n t o reach t h e i s s u e o f c o m p e n s a b i l i t y o f her c l a i m 
a g a i n s t L i b e r t y . " (Emphasis i n o r i g i n a l . ) 
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C i t e as 111 Or App 597 (1992) F e b r u a r y 26, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f Glen D. Roles, C l a i m a n t . 

SAIF CORPORATION and NORDSTRAND CEDAR, Respondents, 
v. 

GLEN D. ROLES, P e t i t i o n e r . 

I n t h e M a t t e r o f t h e Compensation o f Glen D. Roles, C l a i m a n t . 

GLEN D. ROLES, P e t i t i o n e r , 
v. 

SAIF CORPORATION and NORDSTRAND CEDAR, Respondents. 
(88-19267, 89-06314, 89-14455, 90-02445; CA A63713 ( C o n t r o l ) , CAA68593) 

J u d i c i a l Review from Workers' Compensation Board. 
Argued and s u b m i t t e d October 25, 1991. 
Robe r t W o l l h e i m , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f were Jonathan H. F i n k and Welch, Bruun & Green, P o r t l a n d . 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y General, Salem, argued t h e cause f o r 

r e s p o n d e n t s . W i t h him on t h e b r i e f were Dave Frohnmayer, A t t o r n e y G e n e r a l , and 
V i r g i n i a L. L i n d e r , S o l i c i t o r G eneral, Salem. 

B e f o r e Warren, P r e s i d i n g Judge, and Riggs and Edmonds, Judges. 
EDMONDS, J. 
Reversed and remanded f o r pr o c e e d i n g s n o t i n c o n s i s t e n t w i t h t h i s o p i n i o n . 

C l a i m a n t seeks r e v i e w o f two Workers' Compensation Board o r d e r s t h a t r e ­
v e r s e d r e f e r e e s ' o r d e r s awarding c l a i m a n t temporary t o t a l d i s a b i l i t y b e n e f i t s 
(TTD), a t t o r n e y f e e s and p e n a l t i e s . We r e v e r s e . 

C l a i m a n t compensably i n j u r e d h i s l e f t arm i n June, 1980. The c l a i m was 
c l o s e d by a 1982 d e t e r m i n a t i o n o r d e r t h a t awarded him permanent p a r t i a l d i s a b i l ­
i t y (PPD). Between 1983 and 1986, t h e c l a i m was re-opened and r e - c l o s e d f o u r 
t i m e s . A F e b r u a r y , 1984, o r d e r g r a n t e d c l a i m a n t a d d i t i o n a l PPD. Subsequent 
d e t e r m i n a t i o n o r d e r s d i d n o t award any a d d i t i o n a l PPD, b u t d i d award him TTD 
fr o m J a n u a r y 15, 1986, t o March 3, 1986. Cla i m a n t ' s r e q u e s t s f o r h e a r i n g s on 
t h e d e t e r m i n a t i o n o r d e r s were d i s m i s s e d i n September, 1987. A f t e r he had r e ­
c e i v e d v o c a t i o n a l t r a i n i n g , a November, 1986, d e t e r m i n a t i o n o r d e r awarded no 
a d d i t i o n a l PPD. I n March 1987, c l a i m a n t underwent a s u r g i c a l p r o c e d u r e , and 
t h a t c l a i m was c l o s e d i n February, 1988, w i t h o u t an award o f a d d i t i o n a l PPD. 

The Board d e s c r i b e s what happened n e x t : 

"On o r about F e b r u a r y 23, 1988, c l a i m a n t r e q u e s t e d a h e a r i n g con­
t e s t i n g a Febru a r y 17, 1988 D e t e r m i n a t i o n Order. A t t h e h e a r i n g , 
c l a i m a n t r e q u e s t e d t h a t Referee M i c h a e l Johnson s e t a s i d e f o u r p r i o r 
D e t e r m i n a t i o n O r d e r s , which i s s u e d February 8, 1984, F e b r u a r y 16, 
1984, A p r i l 26, 1985, and November 18, 1986. Johnson [ s e t a s i d e t h e 
o r d e r s and] o r d e r e d payment o f over $10,000 i n what he c h a r a c t e r i z e d 
as t e m p o r a r y t o t a l d i s a b i l i t y compensation [ f o r t h e p e r i o d o f Sept­
ember 6, 1983, t o November 2, 1987]. SAIF d i d n o t pay. C l a i m a n t 
r e q u e s t e d a h e a r i n g , s e e k i n g enforcement o f Johnson's o r d e r . A f t e r 
a F e b r u a r y 1989 h e a r i n g , Referee H a r r i o r d e r e d SAIF t o pay t h e 
monies o r d e r e d by Johnson and assessed a 25 p e r c e n t p e n a l t y and 
r e l a t e d a t t o r n e y f e e f o r SAIF's f a i l u r e t o comply. 
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"SAIF d i d n o t pay. Claimant r e q u e s t e d a n o t h e r h e a r i n g , s e e k i n g 
o n l y p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . Referee Emerson awarded 
an a d d i t i o n a l 15 p e r c e n t p e n a l t y and a r e l a t e d a t t o r n e y f e e f o r 
SAIF's f a i l u r e t o comply w i t h H a r r i ' s enforcement o r d e r . 

"SAIF s t i l l d i d n o t pay. Claimant r e q u e s t e d a f o u r t h h e a r i n g , 
s e e k i n g p e n a l t i e s and a t t o r n e y fees f o r SAIF's c o n t i n u e d f a i l u r e t o 
comply w i t h H a r r i ' s o r d e r . Referee Podnar, i n WCB Case No. 89-
14455, n o t e d t h a t Emerson had a l r e a d y p e n a l i z e d SAIF f o r r e f u s i n g t o 
comply w i t h H a r r i ' s o r d e r . Podnar a l s o n o t e d t h a t t h e most r e c e n t 
o r d e r r e q u i r i n g payment o f a n y t h i n g o t h e r t h a n p e n a l t i e s and a s s o c i ­
a t e d a t t o r n e y f e e s was H a r r i ' s . Podnar d i s m i s s e d c l a i m a n t ' s r e q u e s t 
f o r a h e a r i n g , because he found no b a s i s t o award an a d d i t i o n a l o r 
c o n t i n u i n g p e n a l t y . " 

T h e r e a f t e r , SAIF r e q u e s t e d board r e v i e w o f t h e o r d e r s i s s u e d by r e f e r e e s 
Johnson, H a r r i and Emerson and argued t h a t Johnson d i d n o t have j u r i s d i c t i o n , 
because a t i m e l y r e q u e s t f o r h e a r i n g had n o t been made r e g a r d i n g t h e d e t e r m i n a ­
t i o n o r d e r s t h a t Johnson had s e t a s i d e . I n i t s r e v i e w o f Johnson's o r d e r , t h e 
Board c o n c l u d e d t h a t Johnson had j u r i s d i c t i o n ; however, i t h e l d f o r SAIF on t h e 
m e r i t s and r e v e r s e d Johnson's award o f compensation.^ On t h e same day, t h e 
Board a f f i r m e d H a r r i ' s and Emerson's o r d e r s , ^ except f o r t h e award o f p e n a l t i e s . 
SAIF f i l e d a p e t i t i o n f o r j u d i c i a l r e v i e w o f Johnson's o r d e r . C l a i m a n t moved t o 
d i s m i s s , and SAIF d i d n o t oppose t h e m o t i o n . We e n t e r e d an o r d e r o f d i s m i s s a l 
i n O c t o b e r , 1990. 

I n t h e meantime, SAIF c o n t i n u e d t o r e s i s t p a y i n g c l a i m a n t TTD, so he 
sought y e t a n o t h e r h e a r i n g r e g a r d i n g SAIF's l i a b i l i t y f o r p e n a l t i e s . I n March, 
1990, R e f e r e e P e t e r s o n concluded t h a t , under t h e c i r c u m s t a n c e s , i t was n o t un­
r e a s o n a b l e f o r SAIF t o r e f u s e t o pay TTD and e n t e r e d an o r d e r d i s m i s s i n g t h e r e ­
q u e s t f o r h e a r i n g . 

SAIF sought j u d i c i a l r e v i e w o f t h e Harri/Emerson o r d e r , w h i c h had adopted 
Johnson's o r d e r f o r TTD. Claimant f i l e d a c r o s s - p e t i t i o n f o r j u d i c i a l r e v i e w 
b u t , b e f o r e we r e n d e r e d a d e c i s i o n , t h e Board w i t h d r e w i t s o r d e r . The Board 
t h e n i s s u e d an o r d e r on r e c o n s i d e r a t i o n , i n which i t c o n c l u d e d t h a t Johnson 
l a c k e d j u r i s d i c t i o n t o i s s u e h i s o r d e r , because c l a i m a n t ' s r e q u e s t s f o r h e a r i n g 
were made more t h a n a year a f t e r t h e d e t e r m i n a t i o n o r d e r s t h a t were t h e s u b j e c t 
o f t h e r e q u e s t s . T h e r e f o r e , i t h e l d t h a t H a r r i ' s o r d e r r e q u i r i n g SAIF t o pay 
TTD was v o i d . I t a l s o s a i d : 

" [ E ] v e n i f t h e i s s u e were not ' j u r i s d i c t i o n ' p e r se, Johnson l a c k e d 
s t a t u t o r y a u t h o r i t y t o a c t . I t i s fundamental t h a t an a d m i n i s t r a ­
t i v e agency does n o t have s u b s t a n t i v e a u t h o r i t y beyond t h a t d e l e ­
g a t e d by t h e l e g i s l a t u r e . Former ORS 656.319(4) p r o v i d e s t h a t a 
h e a r i n g ' s h a l l n o t be h e l d ' i f t h e r e q u e s t f o r h e a r i n g i s n o t t i m e l y 
f i l e d . " 

On t h a t b a s i s , i t c o n c l u d e d t h a t SAIF had n o t u n r e a s o n a b l y r e s i s t e d t h e payment 
o f compensation and t h a t SAIF c o u l d not be h e l d l i a b l e f o r a t t o r n e y f e e s o r 
p e n a l t i e s . On t h e same day, t h e Board i s s u e d i t s o r d e r r e g a r d i n g Podnar's and 
P e t e r s o n ' s orders-^ and a f f i r m e d t h e d e n i a l o f a d d i t i o n a l a t t o r n e y f e e s and 

1 The Board r e v e r s e d t h e p o r t i o n s o f Johnson's o r d e r t h a t gave r i s e t o t h e 
e n f o r c e m e n t a c t i o n s heard by H a r r i and Emerson. I t s o r d e r r e i n s t a t e d t h e f o u r 
d e t e r m i n a t i o n o r d e r s t h a t Johnson had s e t a s i d e . 

2 H a r r i ' s and Emerson's o r d e r s were c o n s o l i d a t e d f o r r e v i e w . 
3 These o r d e r s a l s o were c o n s o l i d a t e d f o r r e v i e w . 
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p e n a l t i e s on t h e b a s i s o f t h e c o n c l u s i o n t h a t Johnson's o r d e r was v o i d . 

C l a i m a n t seeks j u d i c i a l r e v i e w o f t h e Harri/Emerson o r d e r on r e c o n s i d e r a ­
t i o n and t h e Podnar/Peterson o r d e r . He seeks r e i n s t a t e m e n t o f H a r r i ' s and 
Emerson's o r d e r s and a d d i t i o n a l p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's f a i l u r e 
t o pay t h e compensation o r d e r e d by Johnson. I n t h e a l t e r n a t i v e , c l a i m a n t argues 
t h a t t h e Board e r r e d i n n o t o r d e r i n g SAIF t o pay him TTD w h i l e Johnson's and 
H a r r i ' s o r d e r s were pending on r e v i e w . Claimant a l s o seeks p e n a l t i e s and a t t o r ­
ney f e e s i n c o n n e c t i o n w i t h t h o s e c l a i m s . SAIF argues t h a t Johnson's o r d e r was 
v o i d f o r l a c k o f j u r i s d i c t i o n , because t h e r e q u e s t f o r h e a r i n g was n o t t i m e l y * 
f i l e d . T h e r e f o r e , a c c o r d i n g t o SAIF, because t h e o r d e r was a n u l l i t y , i t c o u l d 
n o t g i v e r i s e t o a d u t y t o pay t h e compensation o r d e r e d by Johnson o r t o any 
subsequent d u t y t o pay TTD. 

Johnson's o r d e r i s n o t v o i d f o r want o f j u r i s d i c t i o n . A judgment i s v o i d 
o n l y when t h e t r i b u n a l r e n d e r i n g i t has no j u r i s d i c t i o n o f t h e p a r t i e s o r t h e 
s u b j e c t m a t t e r . Dolph v. Barney, 5 Or 191, 211 ( 1 8 7 4 ) , aff'd 97 US 652 ( 1 8 7 8 ) . 
S u b j e c t m a t t e r j u r i s d i c t i o n depends on whether t h e t r i b u n a l has t h e a u t h o r i t y t o 
make an i n q u i r y . I t e x i s t s when a s t a t u t e a u t h o r i z e s t h e t r i b u n a l t o do some­
t h i n g about t h e d i s p u t e . See Callahan v. Employment Division, 97 Or App 234, 
238, 776 P2d 21 ( 1 9 8 9 ) . Johnson had a u t h o r i t y under ORS 656.708 4 and ORS 
6 5 6 . 7 0 4 ( 3 ) ^ t o d e c i d e t h e i s s u e i n d i s p u t e . A l t h o u g h t h e r e q u e s t f o r h e a r i n g 
was s u b j e c t t o d e n i a l as u n t i m e l y under ORS 656 . 2 6 8 ( 6 ) ^ (since amended by Or 
Laws 1990, ch 2, 16; Or Laws 1991, ch 502, 1) and ORS 656.319(4) (since 
amended by Or Laws 1990, ch 2, 2 4 ) , 7 and Johnson may have e r r o n e o u s l y e x e r c i s e d 
h i s a u t h o r i t y when he d e n i e d SAIF's m o t i o n t o d i s m i s s , h i s e r r o n e o u s e x e r c i s e o f 
t h a t a u t h o r i t y d i d n o t d e p r i v e him o f s u b j e c t m a t t e r j u r i s d i c t i o n . See Goss v. 
Wilkins, 80 Or App 241, 721 P2d 884, r e v den 302 Or 35 ( 1 9 8 6 ) . 

ORS 656.708 p r o v i d e s , i n p a r t : 

"The H e a r i n g s D i v i s i o n i s c o n t i n u e d w i t h i n t h e b o a r d . The d i v i ­
s i o n has t h e r e s p o n s i b i l i t y f o r p r o v i d i n g an i m p a r t i a l forum f o r de­
c i d i n g * * * a l l cases, d i s p u t e s and c o n t r o v e r s i e s r e g a r d i n g matters 
concerning a claim under [ORS c h a p t e r 6 5 6 ] . " (Emphasis s u p p l i e d . ) 

ORS 656.704(3) p r o v i d e s , i n p a r t : 

"For t h e purpose o f d e t e r m i n i n g t h e r e s p e c t i v e a u t h o r i t y o f t h e 
d i r e c t o r and t h e board t o conduct h e a r i n g s , i n v e s t i g a t i o n s and o t h e r 
p r o c e e d i n g s under t h i s c h a p t e r , and f o r d e t e r m i n i n g t h e p r o c e d u r e 
f o r t h e conduct and r e v i e w t h e r e o f , matters concerning a claim under 
[ORS chapter 656] are those matters in which a worker's right to re­
ceive compensation, or the amount thereof, are directly in issue." 
(Emphasis s u p p l i e d . ) 

I n 1988, ORS 656.268(6) p r o v i d e d , i n p a r t : 

"Any * * * p a r t y may r e q u e s t a h e a r i n g under ORS 656.283 on t h e 
d e t e r m i n a t i o n made under s u b s e c t i o n (4) o f t h i s s e c t i o n w i t h i n one 
y e a r a f t e r c o p i e s o f t h e d e t e r m i n a t i o n a re m a i l e d . " 

A t t h e r e l e v a n t t i m e , ORS 656.319(4) p r o v i d e d : 

" W i t h r e s p e c t t o o b j e c t i o n s t o a d e t e r m i n a t i o n * * *, a h e a r i n g 
on such o b j e c t i o n s s h a l l n o t be g r a n t e d u n l e s s a r e q u e s t f o r h e a r i n g 
i s f i l e d w i t h i n 180 days a f t e r t h e c o p i e s o f t h e d e t e r m i n a t i o n * * * 
were m a i l e d t o t h e p a r t i e s . " 
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The Board's r e l i a n c e on Weyerhaeuser v. Roller, 85 Or App 500, 737 P2d 625 
( 1 9 8 7 ) , as s u p p o r t f o r t h e p r o p o s i t i o n t h a t a r e f e r e e l a c k s j u r i s d i c t i o n when 
t h e r e i s no t i m e l y r e q u e s t f o r a h e a r i n g r e g a r d i n g a d e t e r m i n a t i o n o r d e r , i s 
m i s p l a c e d . A l t h o u g h , i n t h a t case, we a f f i r m e d a Board o r d e r t h a t h e l d t h a t t h e 
r e f e r e e d i d n o t have j u r i s d i c t i o n t o r e v i e w a d e t e r m i n a t i o n o r d e r i n t h o s e c i r ­
cumstances, we d i d n o t d e c i d e t h e i s s u e on t h e b a s i s o f s u b j e c t m a t t e r j u r i s d i c ­
t i o n . We h e l d o n l y t h a t t h e r e q u i r e m e n t t h a t t h e p a r t i e s seek a h e a r i n g w i t h i n 
one y e a r o f t h e i s s u a n c e o f a d e t e r m i n a t i o n o r d e r was n o t t o l l e d p e n d i n g a p e t i ­
t i o n f o r r e v i e w o f a Board o r d e r t h a t h e l d t h e c l a i m t o be noncompensable. 

The Board's d e c i s i o n h o l d i n g Johnson's o r d e r v o i d i s e r r o n e o u s . However, 
t h a t does n o t a i d c l a i m a n t ' s cause. When t h e Board r e v e r s e d t h e award o f TTD 
and r e i n s t a t e d t h e d e t e r m i n a t i o n o r d e r s , and we d i s m i s s e d t h e a p p e a l , an award 
o f TTD f o r t h e p e r i o d o f September 6, 1983, t o November 2, 1987, was p r e c l u d e d . 

The Board p r e d i c a t e d i t s d e n i a l o f TTD, p e n a l t i e s and a t t o r n e y f e e s f o r 
t h e p e r i o d s o f t i m e subsequent t o Johnson's o r d e r on i t s d e t e r m i n a t i o n t h a t t h e 
o r d e r was v o i d . Because i t i s n o t v o i d , t h e Board must now c o n s i d e r w h e t h e r 
c l a i m a n t was e n t i t l e d t o TTD w h i l e r e v i e w was pending b e f o r e i t . See ORS 
656.313(1) (since amended by Or Laws 1990, ch 2, 2 3 ) . 8 We remand t o t h e Board 
t o d e t e r m i n e t h e i s s u e s o f TTD, p e n a l t i e s and a t t o r n e y f e e s i n t h e l i g h t o f our 
h o l d i n g t h a t Johnson's o r d e r was n o t v o i d . As a r e s u l t , we need n o t d i s c u s s 
c l a i m a n t ' s o t h e r assignments o f e r r o r . 

Reversed and remanded f o r proc e e d i n g s n o t i n c o n s i s t e n t w i t h t h i s o p i n i o n . 

8 At t h e t i m e o f t h e s e p r o c e e d i n g s , ORS 656.313(1) p r o v i d e d : 

" F i l i n g by an employer o r t h e i n s u r e r o f a r e q u e s t f o r r e v i e w o r 
c o u r t a p p e a l s h a l l n o t s t a y payment o f compensation t o a c l a i m a n t . " 
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C i t e as 111 Or App 624 (1992) F e b r u a r y 26, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

PREMSIN6H & ASSOCIATES, INC P e t i t i o n e r , 
v. 

The f i l i n g s o f t h e NATIONAL COUNCIL ON COMPENSATION INSURANCE and SAIF 
CORPORATION, Respondents. 

(89-05-25; CA A69469) 

J u d i c i a l Review f r o m Department o f In s u r a n c e and Finance. 
Argued and s u b m i t t e d November 22, 1991. 
Glen S. Shearer, P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . W i t h him on t h e 

b r i e f was Schouboe & F u r n i s s , P o r t l a n d . 
D a v i d L. Runner, A s s i s t a n t A t t o r n e y G e n e r a l , Salem, argued t h e cause f o r 

r e s p o n d e n t SAIF C o r p o r a t i o n . W i t h him on t h e b r i e f was Dave Frohnmayer, 
A t t o r n e y G e n e r a l , and V i r g i n i a L. L i n d e r , S o l i c i t o r G e n e r a l , Salem. 

P e t e r A. Ozanne, P o r t l a n d , waived appearance f o r respondent N a t i o n a l C o u n c i l 
On Compensation I n s u r a n c e . 

B e f o r e R i c h a r d s o n , P r e s i d i n g Judge, and D e i t s and Durham, Judges. 
DURHAM, J. 
Reversed and remanded f o r r e c o n s i d e r a t i o n o f s t a t u s o f Stephenson; o t h e r w i s e 

P e t i t i o n e r seeks r e v i e w o f an o r d e r o f t h e Department o f I n s u r a n c e and 
Fina n c e (DIF) t h a t d e c i d e d t h a t f o u r workers i n p e t i t i o n e r ' s b u s i n e s s a r e 
employees and n o t independent c o n t r a c t o r s . 

P e t i t i o n e r used t h e s e r v i c e s o f f o u r workers between October 1, 1987, and 
September 30, 1988.^ I t c o n s i d e r e d them independent c o n t r a c t o r s and, t h e r e f o r e , 
d i d n o t pay premiums f o r t h e i r w o r k e r s ' compensation coverage. D u r i n g a premium 
a u d i t , SAIF d e t e r m i n e d t h a t t h e y were s u b j e c t employees and, a f t e r a h e a r i n g , 
DIF agreed. We r e v i e w t h e DIF o r d e r f o r e r r o r s o f law and s u b s t a n t i a l e v i d e n c e . 
ORS 183.482. 

The s o l e i s s u e i s whether DIF e r r e d i n c o n c l u d i n g t h a t t h e f o u r w o r k e r s 
were employees r a t h e r t h a n independent c o n t r a c t o r s . P e t i t i o n e r contends t h a t 
DIF i n c o r r e c t l y a p p l i e d t h e law t o t h e f a c t s and s h o u l d have r u l e d , as a m a t t e r 
o f law, t h a t t h e w o r k e r s were independent c o n t r a c t o r s . 

Respondent concedes t h a t DIF's c o n c l u s i o n r e g a r d i n g one o f t h e w o r k e r s , 
Stephenson, does n o t f o l l o w from i t s f i n d i n g s . We agree and remand f o r r e c o n ­
s i d e r a t i o n o f h i s s t a t u s . 

Because t h i s case r a i s e s t h e " s u b j e c t worker" i s s u e , i t was p r o p e r f o r DIF 
t o a p p l y t h e " r i g h t t o c o n t r o l " t e s t from Castle Homes, Inc. v. Whaite, 95 Or 
App 269, 769 P2d 215 ( 1 9 8 9 ) , and Henn v. SAIF, 60 Or App 587, 654 P2d 1129 
( 1 9 8 2 ) , rev den 294 Or 536 (19 8 3 ) : 

"The t e s t f o r d e t e r m i n i n g who i s a s u b j e c t worker w i t h i n t h e meaning 
o f t h e Workers' Compensation Act i s t h e employer's r i g h t t o c o n t r o l 

1 I n 1989, t h e l e g i s l a t u r e enacted a s t a t u t o r y f o r m u l a f o r d e t e r m i n i n g 
w h e t h e r w o r k e r s a r e employees o r independent c o n t r a c t o r s . See ORS 701.025. For 
purposes o f t h i s case, however, we a p p l y t h e law i n e f f e c t a t t h e t i m e t h a t t h e 
m a t e r i a l f a c t s o c c u r r e d . 

a f f i r m e d . 
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t h e p e r f o r m a n c e o f s e r v i c e s . * * * The t e s t r e q u i r e s an a p p l i c a t i o n 
o f t h e t r a d i t i o n a l ' r i g h t t o c o n t r o l ' a n a l y s i s and a c o n s i d e r a t i o n 
o f t h e ' n a t u r e o f t h e work.' * * * A l t h o u g h i n some cases t h e r e may 
be q u e s t i o n s o f f a c t c o n c e r n i n g t h e employment arrangement between 
t h e p a r t i e s , where * * * t h e f a c t s a re g e n e r a l l y u n d i s p u t e d , t h e 
q u e s t i o n o f t h e n a t u r e o f t h e employment r e l a t i o n s h i p i s one o f 
law." Castle Homes, Inc. v. Whaite, supra, 95 Or App a t 271 
( C i t a t i o n s o m i t t e d . ) 

The p r i n c i p a l f a c t o r s i n t h e r i g h t t o c o n t r o l t e s t a r e : " ( 1 ) d i r e c t e v i d e n c e o f 
t h e r i g h t t o , o r t h e e x e r c i s e o f , c o n t r o l ; (2) t h e method o f payment; ( 3) t h e 
f u r n i s h i n g o f equipment; and (4) t h e r i g h t t o f i r e . " 95 Or App a t 272. 

DIF f o u n d t h a t t h e evide n c e was i n c o n c l u s i v e on one o r more o f t h e f a c t o r s 
w i t h r e s p e c t t o t h e o t h e r t h r e e d i s p u t e d workers and i t , t h e r e f o r e , t u r n e d t o 
t h e " n a t u r e o f t h e work" t e s t , which t a k e s i n t o account 

" t h e c h a r a c t e r o f t h e c l a i m a n t ' s work o r b u s i n e s s , — h o w s k i l l e d i t 
i s , how much a s e p a r a t e c a l l i n g o r e n t e r p r i s e i t i s , t o what e x t e n t 
i t may be e x p e c t e d t o c a r r y i t s own a c c i d e n t burden and * * * i t s 
r e l a t i o n t o t h e employer's b u s i n e s s , t h a t i s , how much i t i s a r e g u ­
l a r p a r t o f t h e employer's r e g u l a r work, whether i t i s c o n t i n u o u s o r 
i n t e r m i t t e n t , and whether t h e d u r a t i o n i s s u f f i c i e n t t o amount t o 
t h e h i r i n g o f c o n t i n u o u s s e r v i c e s as d i s t i n g u i s h e d f r o m c o n t r a c t i n g 
f o r t h e c o m p l e t i o n o f a p a r t i c u l a r j o b . " 1C L a r s o n , Workmen's Com­
pensation Law 8-27, 43.52 (1991). 

That approach was c o r r e c t , because t h e r i g h t t o c o n t r o l t e s t d i d n o t e n a b l e DIF 
t o answer t h e i s s u e . The n a t u r e o f t h e work t e s t i s a r a t i o n a l method f o r de­
t e r m i n i n g t h e i s s u e and i s c o n s i s t e n t w i t h t h e l e g i s l a t i v e p o l i c y a d m i n i s t e r e d 
by DIF. DIF f o u n d t h e t h r e e workers t o be employees, because t h e e v i d e n c e was 
s t i l l n o t s u f f i c i e n t t o p e r m i t i t t o make a f i n d i n g t h a t t h e y were in d e p e n d e n t 
c o n t r a c t o r s . S u b s t a n t i a l evidence s u p p o r t s t h e f i n d i n g . I t was p e t i t i o n e r ' s 
burden t o e s t a b l i s h t h a t t h e y were n o t employees. DIF d i d n o t e r r i n a p p l y i n g 
t h e t e s t s t h a t i t d i d i n r e a c h i n g i t s c o n c l u s i o n s . 

P e t i t i o n e r contends t h a t , because i t p u t on e v i d e n c e t h a t t h e w o r k e r s were 
i n d e p e n d e n t c o n t r a c t o r s , t h e burden o f p r o o f s h o u l d have s h i f t e d t o SAIF t o 
p r o v e t h e i r employee s t a t u s . I t r e l i e s on Strawn v. Commission, 1 OTR 98 
( 1 9 6 2 ) , mod 236 Or 299, 388 P2d 286 (19 6 4 ) , and OEC 307. Strawn was a t a x 
ap p e a l t h a t h e l d t h a t a l e g a l p r e s u m p t i o n o f assessment v a l i d i t y s h i f t e d t h e 
burden o f p r o o f t o t h e p a r t y c h a l l e n g i n g t h e assessment. Strawn v. Commission, 
supra, 1 OTR a t 164. P e t i t i o n e r does n o t e x p l a i n , and we do n o t p e r c e i v e , how 
i t s h o l d i n g a p p l i e s t o t h i s p r o c e e d i n g . 

A c c o r d i n g t o t h e l e g i s l a t i v e commentary t o OEC 101, " [ c ] u r r e n t l y , t h e 
r u l e s o f e v i d e n c e e x c e p t t h o s e o f p r i v i l e g e do n o t a p p l y t o a d m i n i s t r a t i v e 
a g e n c i e s i n c o n t e s t e d cases. ORS 183.450." K i r k p a t r i c k , Oregon Evidence 3 (2d 
ed 1989). Because OEC 307 i s i n a p p l i c a b l e t o t h i s p r o c e e d i n g , i t does n o t 
s u p p o r t p e t i t i o n e r ' s c o n t e n t i o n . 

Reversed and remanded f o r r e c o n s i d e r a t i o n o f s t a t u s o f Stephenson; o t h e r ­
w i s e a f f i r m e d . 
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C i t e as 312 Or 463 (1991) December 19, 1991 

IN THE SUPREME COURT OF THE STATE OF OREGON 
I n t h e M a t t e r o f t h e Compensation o f LOIS BOOTH, C l a i m a n t . 

LOIS BOOTH, P e t i t i o n e r on Review, 
v. 

TEKTRONIX, INC., Respondent on Review. 
(WCB 84-07174; CA A50290; SC S36388) 

On r e v i e w f r o m t h e Court o f Appeals.* 
Argued and s u b m i t t e d February 6, 1990. 
J. Randolph P i c k e t t , P.C., P o r t l a n d , f i l e d t h e p e t i t i o n and argued t h e cause 

f o r p e t i t i o n e r on r e v i e w . 
B a r b a r a A. B r a i n a r d , o f S t o e l Rives Boley Jones & Grey, P o r t l a n d , argued t h e 

cause f o r r e s p o n d e n t on r e v i e w . 
K a t h r y n H. C l a r k e , P o r t l a n d , f i l e d a b r i e f on b e h a l f o f amicus c u r i a e Oregon 

T r i a l Lawyers A s s o c i a t i o n . 
Karen O'Kasey and Janet M. Schroer, o f Schwabe, W i l l i a m s o n & Wy a t t , P o r t l a n d , 

f i l e d a b r i e f on b e h a l f o f a m i c i c u r i a e A t t o r n e y s f o r Oregon A s s o c i a t i o n o f 
Workers' Compensation Defense Counsel, A s s o c i a t e d Oregon I n d u s t r i e s , and Oregon 
A s s o c i a t i o n o f Defense Counsel. 

B e f o r e P e t e r s o n , C h i e f J u s t i c e , * * and Carson,*** Jones,**** G i l l e t t e , Van 
Hoomissen, and Fadeley, J u s t i c e s , and Unis, J u s t i c e p r o tempore. 

* J u d i c i a l r e v i e w f r o m Workers' Compensation Board. 97 Or App 431, 776 P2d 
884 ( 1 9 8 9 ) . 

* * P e t e r s o n , C h i e f J u s t i c e when case argued 
***Carson, C h i e f J u s t i c e when d e c i s i o n r e n d e r e d . 
****Jones, J . , r e s i g n e d A p r i l 30, 1990. 

CARSON, C.J. 
The d e c i s i o n o f t h e Court o f Appeals i s a f f i r m e d . The o r d e r o f t h e Workers' 

Compensation Board i s a f f i r m e d . 
U n i s , J . , c o n c u r r e d i n p a r t and d i s s e n t e d i n p a r t and f i l e d an o p i n i o n i n 

w h i c h F a d e l e y , J . , j o i n e d . 

The i s s u e s we address i n t h i s w o r k e r s ' compensation case a r o s e as t h e r e ­
s u l t o f c l a i m a n t ' s o b j e c t i o n t o t h e i n t r o d u c t i o n o f ev i d e n c e o b t a i n e d by her em­
p l o y e r f r o m p r e - h e a r i n g communications w i t h c l a i m a n t ' s t r e a t i n g p h y s i c i a n s w i t h ­
o u t p r i o r n o t i c e t o c l a i m a n t . 1 The f i r s t i s s u e i s whether t h e p h y s i c i a n - p a t i e n t 
p r i v i l e g e a p p l i e s t o p r o c e e d i n g s b e f o r e t h e Workers' Compensation Board ( t h e 
Board) and, i f i t does a p p l y , whether c l a i m a n t waived t h e p r i v i l e g e . The second 
i s s u e i s whether t h e Board's i n t e r p r e t a t i o n o f i t s r u l e s , w h i c h a l l o w s t h e s e 
p r e - h e a r i n g communications, was an erroneous i n t e r p r e t a t i o n o f law. The Cou r t 
o f Appeals a f f i r m e d t h e Board's o r d e r w i t h o u t o p i n i o n . Booth v. Tektronix, 97 
Or App 431, 776 P2d 884 (19 8 9 ) . We a f f i r m t h e d e c i s i o n o f t h e C o u r t o f Appeals. 

FACTS 

L o i s Booth ( c l a i m a n t ) s t a r t e d w o r k i n g f o r T e k t r o n i x ( e m p l o y e r ) as an 
"assembler" on February 14, 1966. She l a t e r o b t a i n e d p o s i t i o n s w i t h employer as 
a q u a l i t y c o n t r o l i n s p e c t o r and t h e n as a " c a l i b r a t o r . " On October 24, 1983, 

1 T h i s f o r m o f communication f r e q u e n t l y i s l a b e l e d "ex parte c o n t a c t , " 
u s i n g t h e t e r m "ex parte" t o mean " [ o ] n one s i d e o n l y . " B l a c k ' s Law D i c t i o n a r y 
576 ( 6 t h ed 1990). 
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c l a i m a n t i n j u r e d h er mid-back and r i g h t r i b cage w h i l e w o r k i n g . I n November, 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n diagnosed t h i s i n j u r y as a p u l l e d muscle o r l i g a ­
ment. C l a i m a n t f i l e d a c l a i m f o r a d i s a b l i n g i n j u r y w h i c h f i r s t was a c c e p t e d 
and t h e n l a t e r d e n i e d by employer on t h e ground t h a t c l a i m a n t ' s p a i n was u n r e ­
l a t e d t o t h e i n j u r y t h a t had o c c u r r e d a t work. 

F o l l o w i n g t h e d e n i a l i n June 1984, a n o t h e r p h y s i c i a n examined c l a i m a n t . 
A t t h i s t i m e , i n a d d i t i o n t o t h e r i b cage p a i n , c l a i m a n t was e x p e r i e n c i n g p a i n 
t h a t r a d i a t e d down her back. T h i s l a t t e r p a i n e v e n t u a l l y was d i a g n o s e d as b e i n g 
due t o a h e r n i a t e d d i s c o f t h e s p i n e a t t h e t h o r a c i c ( c h e s t ) l e v e l . Upon t h i s 
p h y s i c i a n ' s r e q u e s t , employer reopened c l a i m a n t ' s c l a i m and l a t e r r e s c i n d e d i t s 
d e n i a l o f t h e c l a i m . I n November 1985, she was awarded 25 p e r c e n t u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y due t o t h e mid-back i n j u r y . 

F o l l o w i n g s u r g e r y t o c o r r e c t t h e h e r n i a t e d d i s c and a l c o h o l i n j e c t i o n s t o 
t r e a t h er c o n t i n u i n g p a i n a f t e r s u r g e r y , c l a i m a n t c o n t i n u e d t o s u f f e r low-back 
p a i n w h i c h r a d i a t e d down her l e g s . Employer had d e n i e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s low-back problems i n May 1985. 

A f t e r an A p r i l 1987 h e a r i n g , t h e r e f e r e e a f f i r m e d t h e p a r t i a l d e n i a l ( l o w -
back) and t h e award o f 25 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y ( m i d -
back) . A t t h e h e a r i n g , t h e r e f e r e e — over c l a i m a n t ' s o b j e c t i o n s — a d m i t t e d 
seven e x h i b i t s c o n s i s t i n g o f l e t t e r s d e s c r i b i n g c l a i m a n t ' s c o n d i t i o n f r o m t h r e e 
o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n s . The seven l e t t e r s r e s u l t e d f r o m f i v e p r e ­
h e a r i n g communications by employer's lawyer w i t h t h e s e p h y s i c i a n s . Employer's 
p r e - h e a r i n g communications w i t h t h e p h y s i c i a n s o c c u r r e d i n p e r s o n , by t e l e p h o n e , 
and by l e t t e r s . Employer had not g i v e n c l a i m a n t n o t i c e p r i o r t o communicating 
w i t h t h e p h y s i c i a n s . 

C l a i m a n t r e q u e s t e d Board r e v i e w o f t h e r e f e r e e ' s d e c i s i o n . I n i t s d e c i ­
s i o n , t h e Board r e l i e d upon i t s p r i o r d e c i s i o n s i n Adelbert P. Sheppard, 39 Van 
N a t t a 747 ( 1 9 8 7 ) , and Allen W. Hayes, Jr., 37 Van N a t t a 1179 ( 1 9 8 5 ) , w h e r e i n t h e 
Board h e l d t h a t p r e - h e a r i n g communications between an employer's l a w y e r and a 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n w i t h o u t p r i o r n o t i c e t o c l a i m a n t were p e r m i t t e d by 
Board r u l e s . Based on t h o s e d e c i s i o n s , t h e Board agreed w i t h t h e r e f e r e e t h a t 
t h e l e t t e r s were a d m i s s i b l e and t h a t c l a i m a n t c o r r e c t l y was d e n i e d compensation 
f o r h er low-back problem because i t was u n r e l a t e d t o t h e o n - t h e - j o b i n j u r y . How­
e v e r , t h e Board fo u n d t h a t t h e r e f e r e e i n c o r r e c t l y had d e t e r m i n e d t h e e x t e n t o f 
c l a i m a n t ' s permanent d i s a b i l i t y f o r her compensable mid-back i n j u r y and i n c r e a s ­
ed her award f r o m 25 p e r c e n t t o 50 p e r c e n t unscheduled permanent d i s a b i l i t y . 

C l a i m a n t sought j u d i c i a l r e v i e w , a s s i g n i n g as e r r o r t h e a d m i s s i o n o f t h e 
e v i d e n c e t h a t r e s u l t e d from t h e communications. I n a d d i t i o n a l a ssignments o f 
e r r o r , c l a i m a n t argued t h a t , w i t h o u t t h e c h a l l e n g e d e x h i b i t s , t h e r e was no sub­
s t a n t i a l e v i d e n c e t o s u p p o r t t h e Board's f i n d i n g s t h a t t h e low-back p r o b l e m was 
n o t due t o her o n - t h e - j o b i n j u r y and t h a t t h e Board e r r e d i n c o n c l u d i n g t h a t 
c l a i m a n t was o n l y p a r t i a l l y , n o t t o t a l l y , d i s a b l e d . The Court o f Appeals a f f i r m ­
ed t h e Board's d e c i s i o n w i t h o u t o p i n i o n , ^ and c l a i m a n t sought r e v i e w i n t h i s 
c o u r t . 

z The C o u r t o f Appeals p r e v i o u s l y had h e l d , i n an o p i n i o n on r e c o n s i d e r a ­
t i o n , Mershon v. Oregonian Publishing, 96 Or App 223, 772 P2d 440, r e v den 308 
Or 315 ( 1 9 8 9 ) , t h a t t h e Board's i n t e r p r e t a t i o n o f i t s r u l e s t o p e r m i t p r e ­
h e a r i n g communications between t h e employer's lawyer and t h e c l a i m a n t ' s p h y s i ­
c i a n w i t h o u t p r i o r n o t i c e t o t h e c l a i m a n t was n o t i n c o n s i s t e n t w i t h any s t a t u t e 
o r r u l e and t h u s was e n t i t l e d t o d e f e r e n c e . 
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The essence o f c l a i m a n t ' s argument t o t h i s c o u r t i s t h a t t h e Board's i n ­
t e r p r e t a t i o n o f t h e s t a t u t e s and r u l e s , which p e r m i t s t h e communications a t 
i s s u e , i s an e r r o n e o u s i n t e r p r e t a t i o n o f t h e agency's own r u l e s , t h e w o r k e r s ' 
compensation s t a t u t e s , and o t h e r p r o v i s i o n s o f law, t h u s b r i n g i n g t h i s case 
w i t h i n o u r scope o f r e v i e w under ORS 656.298(6) and 1 8 3 . 4 8 2 ( 8 ) ( a ) . 3 We f i r s t 
examine t h e s t a t u s o f t h e p h y s i c i a n - p a t i e n t p r i v i l e g e i n w o r k e r s ' compensation 
h e a r i n g s and t h e n r e v i e w t h e a p p r o p r i a t e n e s s o f p r e - h e a r i n g communications be­
tween t h e employer's lawyer and t h e c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 

A. Physician-Patient Privilege 

C l a i m a n t argues t h a t t h e e x h i b i t s were i n a d m i s s i b l e because t h e e v i d e n c e 
o b t a i n e d f r o m t h e p r e - h e a r i n g communications i s p r o t e c t e d by t h e p h y s i c i a n -
p a t i e n t p r i v i l e g e , Oregon Evidence Code (OEC) 5 0 4 - 1 , 4 and n e i t h e r s t a t u t e s nor 
t h e Board's own r u l e s p r o v i d e f o r w a i v e r o f t h i s p r i v i l e g e . Employer responds 
t h a t t h e p h y s i c i a n - p a t i e n t p r i v i l e g e i s i n a p p l i c a b l e i n w o r k e r s ' compensation 
p r o c e e d i n g s . 

The f i r s t s t e p i n our a n a l y s i s i s t h e Workers' Compensation Law, ORS 
c h a p t e r 656. ORS 656.704 p r o v i d e s , i n p a r t : 

" ( 1 ) A c t i o n s and o r d e r s o f t h e d i r e c t o r , and a d m i n i s t r a t i v e and 
j u d i c i a l r e v i e w t h e r e o f , regarding matters concerning a claim under 
t h i s c h a p t e r [Workers' Compensation Law] are s u b j e c t t o t h e p r o c e d u ­
r a l p r o v i s i o n s o f t h i s c h a p t e r and such p r o c e d u r a l r u l e s as t h e 
board may p r e s c r i b e . 

J ORS 656.298(6) p r o v i d e s : 

"The r e v i e w by t h e Court o f Appeals s h a l l be on t h e e n t i r e r e c o r d 
f o r w a r d e d by t h e board. Review s h a l l be as p r o v i d e d i n ORS 
183.482(7) and ( 8 ) . " 

ORS 183.482(7) p r o v i d e s , i n p a r t : 

" [ T ] h e c o u r t s h a l l n o t s u b s t i t u t e i t s judgment f o r t h a t o f t h e 
agency as t o any i s s u e o f f a c t o r agency d i s c r e t i o n . " 

ORS 1 8 3 . 4 8 2 ( 8 ) ( a ) p r o v i d e s : 

"The c o u r t may a f f i r m , r e v e r s e o r remand t h e o r d e r . I f t h e c o u r t 
f i n d s t h a t t h e agency has e r r o n e o u s l y i n t e r p r e t e d a p r o v i s i o n o f law 
and t h a t a c o r r e c t i n t e r p r e t a t i o n compels a p a r t i c u l a r a c t i o n , i t 
s h a l l : [ s e t a s i d e o r m o d i f y t h e o r d e r o r remand t h e c a s e . ] " 

4 OEC 504-1(2) s t a t e s : 

"A p a t i e n t has a p r i v i l e g e t o r e f u s e t o d i s c l o s e and t o p r e v e n t 
any o t h e r p e r s o n f r o m d i s c l o s i n g c o n f i d e n t i a l communications i n a 
c i v i l a c t i o n , s u i t o r p r o c e e d i n g , made f o r t h e purposes o f d i a g n o s i s 
o r t r e a t m e n t o f t h e p a t i e n t ' s p h y s i c a l c o n d i t i o n , among t h e p a t i e n t , 
t h e p a t i e n t ' s p h y s i c i a n o r persons who are p a r t i c i p a t i n g i n t h e d i ­
a g n o s i s o r t r e a t m e n t under t h e d i r e c t i o n o f t h e p h y s i c i a n , i n c l u d i n g 
members o f t h e p a t i e n t ' s f a m i l y . " 
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" ( 2 ) A c t i o n s and o r d e r s o f t h e d i r e c t o r and t h e conduct o f h e a r ­
i n g s and o t h e r p r o c e e d i n g s p u r s u a n t t o t h i s c h a p t e r [ W o r k e r s ' Com­
p e n s a t i o n Law], and j u d i c i a l r e v i e w t h e r e o f , regarding all matters 
other than those concerning a claim under t h i s c h a p t e r , a r e s u b j e c t 
o n l y t o ORS 183.310 t o 183.550 [ A d m i n i s t r a t i v e Procedures A c t ] and 
such p r o c e d u r a l r u l e s as t h e director may p r e s c r i b e . * * * 

" ( 3 ) For t h e purpose o f d e t e r m i n i n g t h e r e s p e c t i v e a u t h o r i t y o f 
t h e d i r e c t o r and t h e board t o conduct h e a r i n g s , i n v e s t i g a t i o n s and 
o t h e r p r o c e e d i n g s under t h i s c h a p t e r , and f o r d e t e r m i n i n g t h e p r o ­
cedure f o r t h e conduct and r e v i e w t h e r e o f , m a t t e r s c o n c e r n i n g a 
c l a i m under t h i s c h a p t e r a re t h o s e m a t t e r s i n whic h a w o r k e r ' s r i g h t 
t o r e c e i v e compensation, o r t h e amount t h e r e o f , a r e d i r e c t l y i n 
i s s u e . " (Emphasis added.) 

The s t a t u t e r e f e r e n c e s d i f f e r e n t sources f o r p r o c e d u r a l r u l e s d epending 
upon whether t h e m a t t e r i s one, such as t h e p r e s e n t case, t h a t c o n c e r n s a c l a i m , 
o r i s a m a t t e r t h a t does n o t concern a c l a i m . I f t h e m a t t e r concerns a c l a i m , 
t h e p r o c e d u r e s c o n t a i n e d i n t h e Workers' Compensation Law and r u l e s o f t h e Board 
a p p l y ; i n c o n t r a s t , i f t h e m a t t e r does n o t concern a c l a i m , t h e A d m i n i s t r a t i v e 
Procedures A c t ( i n p a r t ) and r u l e s o f t h e d i r e c t o r o f t h e Department o f I n s u r ­
ance and Fi n a n c e a p p l y . Because t h i s case i n v o l v e s a c l a i m , t h e p h y s i c i a n -
p a t i e n t p r i v i l e g e c o u l d be made a p p l i c a b l e by t h e w o r k e r s ' compensation pr o c e d u ­
r a l s t a t u t e s o r by a r u l e t h a t t h e Board has p r e s c r i b e d . The p a r t i e s have c i t e d 
no such s t a t u t e o r r u l e t o t h i s c o u r t , and we have n o t fou n d such a s t a t u t e o r 
r u l e . 

F u r t h e r , ORS 656.283(7), t h e Workers' Compensation Law p r o v i s i o n c o n c e r n ­
i n g h e a r i n g p r o c e d u r e s , p r o v i d e s , i n p a r t : 

"Except as o t h e r w i s e p r o v i d e d i n t h i s s e c t i o n and r u l e s o f p r o c e ­
d u r e e s t a b l i s h e d by t h e board, t h e r e f e r e e i s n o t bound by common 
law o r s t a t u t o r y r u l e s o f evidence o r by t e c h n i c a l o r f o r m a l r u l e s 
o f p r o c e d u r e , and may conduct t h e h e a r i n g i n any manner t h a t w i l l 
a c h i e v e s u b s t a n t i a l j u s t i c e . " 

A c c o r d i n g l y , because t h e Workers' Compensation Law does n o t p r o v i d e t h a t 
t h e p h y s i c i a n - p a t i e n t p r i v i l e g e o f OEC 504-1 i s a p p l i c a b l e , t h e r e f e r e e was n o t 
r e q u i r e d by t h e Workers' Compensation Law t o a p p l y OEC 504-1 and t o e x c l u d e t h e 
e v i d e n c e r e s u l t i n g from t h e p r e - h e a r i n g communications. 

C l a i m a n t argues, n e v e r t h e l e s s , t h a t t h e Oregon Evidence Code and t h e 
Oregon A d m i n i s t r a t i v e Procedures Act themselves make t h e p r i v i l e g e a p p l i c a b l e . 
C l a i m a n t r e l i e s on t h e Commentary t o OEC 101, which d e s c r i b e s t h e a p p l i c a b i l i t y 
o f t h e Oregon Evidence Code. The l e g i s l a t i v e commentary s t a t e s : 

" C u r r e n t l y , t h e r u l e s o f evidence except those of privilege do 
n o t a p p l y t o a d m i n i s t r a t i v e agencies i n c o n t e s t e d cases. ORS 
183.450. N o t h i n g i n [OEC] 101 s h o u l d be c o n s t r u e d t o a l t e r p r e s e n t 
Oregon p r a c t i c e under t h e a d m i n i s t r a t i v e p r o c e d u r e s s t a t u t e s . " 
K i r k p a t r i c k , Oregon Evidence Code 3 (1 9 8 9 ) . (Emphasis added.) 

I n response t o c l a i m a n t ' s argument, we b e g i n a t t h e p l a c e t h a t t h e commen­
t a r y t o t h e Oregon Evidence Code suggests t h a t we s h o u l d b e g i n — an e x a m i n a t i o n 
o f ORS 183.450. 

ORS 183.450(1) p r o v i d e s : 

" I n c o n t e s t e d cases: 
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" ( 1 ) I r r e l e v a n t , i m m a t e r i a l o r un d u l y r e p e t i t i o u s e v i d e n c e s h a l l 
be e x c l u d e d b u t erroneous r u l i n g s on evidence s h a l l n o t p r e c l u d e 
agency a c t i o n on t h e r e c o r d u n l e s s shown t o have s u b s t a n t i a l l y p r e j ­
u d i c e d t h e r i g h t s o f a p a r t y . A l l o t h e r e v i d e n c e o f a t y p e commonly 
r e l i e d upon by r e a s o n a b l y p r u d e n t persons i n conduct o f t h e i r s e r i ­
ous a f f a i r s s h a l l be a d m i s s i b l e . Agencies shall give effect to the 
rules of privilege recognized by law. O b j e c t i o n s t o e v i d e n t i a r y 
o f f e r s may be made and s h a l l be not e d i n t h e r e c o r d . Any p a r t o f 
t h e e v i d e n c e may be r e c e i v e d i n w r i t t e n f o r m . " (Emphasis added.) 

T h i s b r o a d mandate i n c o r p o r a t e s t h e r u l e s o f p r i v i l e g e , i n c l u d i n g t h o s e 
c o n t a i n e d i n t h e Oregon Evidence Code, i n t o c o n t e s t e d cases. However, a n o t h e r 
s t a t u t e , ORS 183.315, l i s t s c e r t a i n agencies t o which t h e p r i v i l e g e - p r o t e c t i n g 
s t a t u t e does n o t a p p l y . The r e l e v a n t p a r t o f ORS 183.315 i s s u b s e c t i o n ( 1 ) , 
w h i c h p r o v i d e s : 

"Except as o t h e r w i s e p r o v i d e d i n s u b s e c t i o n (6) o f t h i s s e c t i o n 
[ r e f e r r i n g t o t h e P u b l i c U t i l i t y Commission], t h e p r o v i s i o n s o f ORS 
* * * 183.450 * * * do n o t a p p l y t o * * * [ t h e ] Department o f I n s u r ­
ance and Finance w i t h r e s p e c t t o i t s f u n c t i o n s under ORS c h a p t e r s 
654 and 656 [ c h a p t e r c o n c e r n i n g w o r k e r s ' compensation] * * 

Con s e q u e n t l y , t h e s t a t u t e t h a t r e t a i n s t h e e v i d e n t i a r y r u l e s o f p r i v i l e g e 
i n c o n t e s t e d cases (ORS 183.450) s p e c i f i c a l l y does n o t a p p l y i n w o r k e r s ' compen­
s a t i o n c l a i m h e a r i n g s (ORS 1 8 3 . 3 1 5 ( 1 ) ) . ^ Thus, c l a i m a n t ' s argument based on t h e 
Oregon Evidence Code and t h e Oregon A d m i n i s t r a t i v e Procedures A c t l e a d s us t o 
t h e same outcome as our a n a l y s i s o f t h e Workers' Compensation Law. 

We c o n c l u d e t h a t t h e p h y s i c i a n - p a t i e n t p r i v i l e g e does n o t a p p l y i n a work­
e r s ' compensation c o n t e s t e d case c l a i m h e a r i n g . T h e r e f o r e , t h e r u l e s o f p r i v i ­
l e g e do n o t make t h e Board's i n t e r p r e t a t i o n , which p e r m i t s p r e - h e a r i n g communi­
c a t i o n s between an employer's lawyer and a c l a i m a n t ' s p h y s i c i a n w i t h o u t p r i o r 
n o t i c e t o c l a i m a n t , i n c o r r e c t as a m a t t e r o f law. Consequently, we do n o t reach 
t h e c o r o l l a r y i s s u e o f w a i v e r o f t h e p r i v i l e g e . 

B. Pre-hearing Communications Appropriateness 

The f a c t t h a t t h e s t a t u t e s and r u l e s do n o t p r o v i d e f o r t h e p h y s i c i a n -
p a t i e n t p r i v i l e g e i n w o r k e r s ' compensation c o n t e s t e d cases does n o t r e s o l v e en­
t i r e l y t h e second q u e s t i o n o f t h e a p p r o p r i a t e n e s s o f p r e - h e a r i n g communications 
between c l a i m a n t ' s t r e a t i n g p h y s i c i a n s and employer's l a w y e r . C l a i m a n t argues 
a l s o (1) t h a t even i f t h e p r i v i l e g e i s i n a p p l i c a b l e , o t h e r areas o f t h e law r e c ­
o g n i z e and p r o t e c t t h e s p e c i a l r e l a t i o n s h i p between a p a t i e n t and h e r p h y s i c i a n , 
and (2) t h a t t h e w o r k e r s ' compensation s t a t u t e s and agency r u l e s do n o t contem­
p l a t e t h i s t y p e o f communication. 

5 As a r e s u l t o f a l e g i s l a t i v e l y - d i r e c t e d agency r e o r g a n i z a t i o n i n 1987, t h e 
language i n t h i s s u b s e c t i o n , which p r e v i o u s l y l i s t e d t h e "Workers' Compensation 
Department," was changed t o s u b s t i t u t e t h e "Department o f I n s u r a n c e and Finance 
w i t h r e s p e c t t o i t s f u n c t i o n s under ORS c h a p t e r s 654 and 656." Or Laws 1987, ch 
373, 2 1 . The Workers' Compensation Board was a p a r t o f t h e p r e d e c e s s o r Work­
e r s ' Compensation Department, ORS 656.708 (19 8 5 ) , and now i s w i t h i n t h e D e p a r t ­
ment o f I n s u r a n c e and Finance, ORS 656.712(1). The p r o c e e d i n g s h e r e i n spanned 
t h e p r e - a n d p o s t - r e o r g a n i z a t i o n p e r i o d s , a f a c t o r o f no s i g n i f i c a n c e i n t h i s 
case. 

6 A s t a t u t o r y exemption o f w o r k e r s ' compensation p r o c e e d i n g s f r o m t h e a p p l i c a ­
t i o n o f t h e p h y s i c i a n - p a t i e n t p r i v i l e g e i s common among t h e s t a t e s . See 8 
Wigmore, Evidence 2380 (McNaughton r e v ed 1961 & Supp 1991). 
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1 . P o l i c y 

C l a i m a n t and amicus Oregon T r i a l Lawyers A s s o c i a t i o n (OTLA) c i t e many 
sources r e c o g n i z i n g t h e s p e c i a l r e l a t i o n s h i p between p a t i e n t and p h y s i c i a n o u t ­
s i d e t h e c o n t e x t o f t h e e v i d e n t i a r y p r i v i l e g e . These i n c l u d e : (1) The Hippo-
c r a t i c Oath; (2) w i l l f u l o r n e g l i g e n t d i s c l o s u r e o f a p r o f e s s i o n a l s e c r e t as 
grounds f o r su s p e n s i o n o f , o r r e f u s a l t o g r a n t , a l i c e n s e t o p r a c t i c e m e d i c i n e , 
ORS 6 7 7 . 1 9 0 ( 5 ) ; (3) t h e e x i s t e n c e o f t o r t l i a b i l i t y f o r a p h y s i c i a n ' s b r e a c h o f 
t h e c o n f i d e n t i a l r e l a t i o n s h i p under Humphers v. First Interstate Bank, 298 Or 
706, 696 P2d 527 ( 1 9 8 5 ) ; (4) t h e c o n s t i t u t i o n a l r i g h t t o p r i v a c y , see Roe v. 
Wade, 410 US 113, 219, 93 S Ct 705, 35 L Ed 2d 147 (1973) (Douglas, J . , c o n c u r ­
r i n g ) ( " [ t ] h e r i g h t t o p r i v a c y has no more conspicuous p l a c e t h a n i n t h e 
p h y s i c i a n - p a t i e n t r e l a t i o n s h i p , u n l e s s i t be i n t h e p r i e s t - p e n i t e n t r e l a t i o n ­
s h i p " ) ; and (5) e t h i c a l o b l i g a t i o n s o f lawyers when a p p r o a c h i n g a p l a i n t i f f ' s 
p h y s i c i a n s i n p e r s o n a l i n j u r y c a s e s . 7 

The r e s p e c t accorded t h e p h y s i c i a n - p a t i e n t r e l a t i o n s h i p i n o t h e r c o n t e x t s 
does n o t g o v e r n t h e s t a t u s o f t h e r e l a t i o n s h i p i n w o r k e r s ' compensation cases. 
T h i s i s e s p e c i a l l y t r u e , as d i s c u s s e d e a r l i e r , when t h e r e i s no e v i d e n t i a r y 
p r i v i l e g e c o n n e c t e d w i t h t h a t r e l a t i o n s h i p i n Workers' Compensation Law. Thus, 
t h e s e reasons s u p p o r t i n g p r o h i b i t i o n o f such communications a r e , r e g a r d l e s s o f 
t h e i r wisdom, no more t h a n p o l i c y arguments. Weighing o f p o l i c y arguments i n t h e 
a d m i n i s t r a t i v e law c o n t e x t i s w i t h i n t h e p u r v i e w o f t h e l e g i s l a t u r e , n o t t h e 
c o u r t s . The l e g i s l a t u r e d e l e g a t e d a u t h o r i t y t o t h e agency t o d e f i n e p o l i c y i n 
t h i s a r e a by p r o m u l g a t i n g r u l e s r e g a r d i n g p h y s i c i a n r e p o r t i n g . ORS 656.252. 
T h i s c o u r t ' s r e v i e w o f such d e l e g a t i v e r u l e s i s l a r g e l y d e f e r e n t i a l , e s p e c i a l l y 
when t h e agency has s p e c i a l e x p e r t i s e and has made a s t a t u t o r y i n t e r p r e t a t i o n a t 
l e a s t as p l a u s i b l e as any c h a l l e n g e r ' s . As t h i s c o u r t has s t a t e d : 

" A l l l e g i s l a t i v e d e c i s i o n s i n v o l v e v a l u e judgments o f a p o l i t i c a l 
n a t u r e and so do d e l e g a t e d l e g i s l a t i v e d e c i s i o n s . 

••* * * xhe d e l e g a t i o n o f r e s p o n s i b i l i t y f o r p o l i c y r e f i n e m e n t un­
der such a [ p o l i c y - d e l e g a t i n g ] s t a t u t e i s t o t h e agency, n o t t o t h e 
c o u r t . The d i s c r e t i o n a r y f u n c t i o n o f t h e agency i s t o make t h e 
c h o i c e and t h e r e v i e w f u n c t i o n o f t h e c o u r t i s t o see t h a t t h e 
agency's d e c i s i o n i s w i t h i n t h e range o f d i s c r e t i o n a l l o w e d by t h e 
more g e n e r a l p o l i c y o f t h e s t a t u t e . " Springfield Education Assn. v. 
School Dist., 290 Or 217, 229, 621 P2d 547 ( 1 9 8 0 ) . 

See Branscomb v. LCDC, 297 Or 142, 681 P2d 124 (1984) ( c o u r t w i l l g i v e d e f e r e n c e 
t o agency's i n t e r p r e t a t i o n o f i t s r u l e adopted p u r s u a n t t o a p o l i c y - d e l e g a t i n g 
s t a t u t e ) . 

The Board i s p e r m i t t e d , as i t d i d i n Alan W. Hayes, Jr., supra, t o adopt a 
g e n e r a l p o l i c y i n t e r p r e t i n g one o f i t s r u l e s t h a t w i l l be a p p l i c a b l e t o f u t u r e 

' C l a i m a n t s and amicus OTLA c i t e s u b s e q u e n t l y w i t h d r a w n l e g a l e t h i c s o p i n ­
i o n s o f t h e Oregon S t a t e Bar f o r t h e e x i s t e n c e o f an e t h i c a l o b l i g a t i o n , e.g., 
Oregon S t a t e Bar, L e g a l E t h i c s O p i n i o n No. 248 (Sept 1981). There a r e no c u r ­
r e n t l e g a l e t h i c s o p i n i o n s l i m i t i n g communication between l a w y e r s and p h y s i ­
c i a n s . See Oregon Formal E t h i c s O p i n i o n s , v - v i (1991) ( a l l f o r m e r e t h i c s o p i n ­
i o n s w i t h d r a w n ) . 

We n o t e t h a t t h e Rules o f Conduct adopted by t h e Oregon S t a t e Bar and t h e 
Oregon M e d i c a l A s s o c i a t i o n l i m i t such communication g e n e r a l l y b u t p r o v i d e an ex­
p l i c i t e x c e p t i o n f o r communication i n c o n f o r m i t y w i t h Oregon w o r k e r s ' compensa­
t i o n r u l e s . See Rule 3a, Statement o f P r i n c i p l e s G o v e r ning C e r t a i n Lawyer-
P h y s i c i a n R e l a t i o n s h i p s ( 1 9 8 4 ) . 
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cases. ORS 18 3 . 3 5 5 ( 2 ) ; Marbet v. Portland Gen. Elect., 277 Or 447, 461, 561 P2d 
154 ( 1 9 7 7 ) . The Board, i n i t s i n t e r p r e t a t i o n p e r m i t t i n g t h e communications, r e ­
l i e d upon t h e ex p r e s s p o l i c y o f t h e Workers' Compensation Law t h a t seeks t o 
a v o i d t h e d e l a y and e x c e s s i v e c o s t s caused by l i t i g a t i o n and t h e a d v e r s a r i a l 
system. ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) ; OAR 438-05-035. 8 The Board's i n t e r p r e t a t i o n i s n o t 
i n c o n s i s t e n t w i t h t h i s express p o l i c y , and i t i s n o t our t a s k on j u d i c i a l r e v i e w 
t o e v a l u a t e t h e s e competing i n t e r e s t s and s u b s t i t u t e our judgment f o r t h e j u d g ­
ment o f t h e Board on what p o l i c y p r o v i s i o n s s h o u l d p r e v a i l ; t h i s would be beyond 
our scope o f r e v i e w . ORS 656.298(6) and 1 8 3 . 4 8 2 ( 8 ) ( a ) . 

2. Type of Communications Contemplated 

C l a i m a n t n e x t argues t h a t t h e w o r k e r s ' compensation s t a t u t e s and t h e 
r u l e s , t h e m s e l v e s , do n o t e n v i s i o n t h e s e t y p e s o f communications. Moreover, 
c l a i m a n t a s s e r t s t h a t t h e e x i s t e n c e o f numerous d e t a i l e d w o r k e r s ' compensation 
p r o v i s i o n s g o v e r n i n g w r i t t e n r e p o r t s by physicians® m a n i f e s t s an i n t e n t t o make 
w r i t t e n r e p o r t s t h e e x c l u s i v e mode o f communication between an employer's l a w y e r 
and a c l a i m a n t ' s t r e a t i n g p h y s i c i a n s . We f i n d t h i s argument u n p e r s u a s i v e . 

ORS 656.252(1) a u t h o r i z e s p r o m u l g a t i o n o f r u l e s r e g a r d i n g p h y s i c i a n r e ­
p o r t i n g . 1 0 S u b s e c t i o n (1) does n o t r e f e r t o " w r i t i n g , " b u t o n l y t o r e p o r t s . We 
f i n d no r e a s o n t o presume a l e g i s l a t i v e i n t e n t t o r e q u i r e a l l r e p o r t s t o be 
w r i t t e n o r t o r e s t r i c t v e r b a l communication between employers o r t h e i r agents 
and i n j u r e d w o r k e r s ' p h y s i c i a n s . We n o t e , i n f a c t , t h a t s u b s e c t i o n (2) o f ORS 
656.252 e x p l i c i t l y r e q u i r e s p h y s i c i a n s t o " a d v i s e " i n s u r e r s and s e l f - i n s u r e d em­
p l o y e r s w i t h i n f i v e days o f a worker's a n t i c i p a t e d r e l e a s e t o r e t u r n t o work o r 
t h e r e o p e n i n g o f a c l a i m a n t ' s c l o s e d c l a i m and s u b s e c t i o n (5) r e q u i r e s p h y s i ­
c i a n s t o " n o t i f y " i n s u r e r s o r s e l f - i n s u r e d employers w i t h i n f i v e days o f changes 
i n p h y s i c i a n s o r r e f e r r a l s t o new p h y s i c i a n s . N o t h i n g i n t h e s t a t u t e addresses 
how p h y s i c i a n s a r e t o r e p o r t t o , a d v i s e , o r n o t i f y i n s u r e r s o r s e l f - i n s u r e d em­
p l o y e r s so l o n g as t h e r e l a y o f i n f o r m a t i o n i s prompt and c o r r e c t . 

° ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) p r o v i d e s t h a t an o b j e c t i v e o f t h e Workers' Compensation Law 
i s : 

"To p r o v i d e a f a i r and j u s t a d m i n i s t r a t i v e system f o r d e l i v e r y o f 
m e d i c a l and f i n a n c i a l b e n e f i t s t o i n j u r e d w o r k e r s t h a t reduces l i t i ­
g a t i o n and e l i m i n a t e s t h e a d v e r s a r y n a t u r e o f t h e compensation p r o ­
c e e d i n g s , t o t h e g r e a t e s t e x t e n t p r a c t i c a b l e [ . ] " 

OAR 438-05-035 s t a t e s : 

"BOARD POLICY; LIBERAL CONSTRUCTION. I t i s t h e p o l i c y o f t h e 
Board t o e x p e d i t e c l a i m a d j u d i c a t i o n and ami c a b l y d i s p o s e o f c o n t r o ­
v e r s i e s . These r u l e s s h a l l be l i b e r a l l y c o n s t r u e d i n f a v o r o f t h e 
i n j u r e d w orker t o c a r r y o u t t h e r e m e d i a l and b e n e f i c e n t purposes o f 
t h e Workers' Compensation Law. The o v e r r i d i n g p r i n c i p l e i s s u b s t a n ­
t i a l j u s t i c e . W i t h r e s p e c t t o postponement o r c o n t i n u a n c e o f he a r ­
i n g s , s u b s t a n t i a l j u s t i c e r e q u i r e s c o n s i d e r a t i o n o f t h e r e l a t i v e 
f i n a n c i a l h a r d s h i p o f t h e p a r t i e s . The u n r e p r e s e n t e d i n j u r e d w o r k e r 
s h a l l n o t be h e l d s t r i c t l y a c c o u n t a b l e f o r f a i l u r e t o comply w i t h 
t h e s e r u l e s . Any i n d i v i d u a l who undertakes t o r e p r e s e n t a p a r t y i n 
p r o c e e d i n g s under t h e s e r u l e s s h a l l be r e q u i r e d t o comply w i t h t h e s e 
r u l e s . " 

9 E.g., OAR 436-10-030 (renumbered from OAR 436-69-101 and c o n c e r n i n g 
r e p o r t i n g r e q u i r e m e n t s f o r m e d i c a l p r o v i d e r s ) , OAR 436-10-100 (renumbered from 
OAR 436-69-801 and c o n c e r n i n g independent m e d i c a l e x a m i n a t i o n s ) , OAR 438-07-005 
( r e g a r d i n g p r e s e n t a t i o n o f m e d i c a l evidence a t h e a r i n g s ) , and OAR 438-07-015 
( r e g a r d i n g d i s c l o s u r e o f c l a i m s i n f o r m a t i o n ) . 
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C l a i m a n t f u r t h e r argues t h a t r e p e a t e d r e f e r e n c e s t o w r i t t e n r e p o r t s i n ad­
m i n i s t r a t i v e r u l e s r e f l e c t a p o l i c y o f p r e v e n t i n g "unnecessary i n t r u s i o n i n t o 
t h e c o n f i d e n t i a l i t y o f t h e p h y s i c i a n / p a t i e n t r e l a t i o n s h i p . " T h i s argument, how­
e v e r , a l s o i s b e l i e d by ORS 656.252(1), which p r o v i d e s t h a t t h e purpose o f t h e 
w r i t t e n r e p o r t r e q u i r e m e n t i s " t o i n s u r e t h e prompt and c o r r e c t r e p o r t i n g and 
payment o f compensation i n compensable i n j u r i e s . " The l e g i s l a t i v e h i s t o r y r e ­
v e a l s c o n s i d e r a b l e concern about promptness, b u t no d i s c u s s i o n o f p r o t e c t i n g 
c l a i m a n t c o n f i d e n t i a l i t y . See, e.g., M i n u t e s , House Committee on Labor and Man­
agement, March 22, 1967, pp 1-3. ORS 656.252 goes on t o a b s o l v e c o m p l y i n g 
p h y s i c i a n s f r o m l e g a l l i a b i l i t y f o r d i s c l o s u r e o f m e d i c a l c o n f i d e n c e s . H We 
c o n c l u d e t h a t p h y s i c i a n - p a t i e n t c o n f i d e n t i a l i t y was o f sca n t c o n c e r n t o t h e l e g ­
i s l a t u r e i n t h i s c o n t e x t , e s p e c i a l l y i n t h e f a c e o f competing concerns f o r 
promptness and ac c u r a c y . 

ORS 656.252 i s a n o n - e x c l u s i v e o u t l i n e o f t h e t y p e s o f communications 
p h y s i c i a n s a r e r e q u i r e d t o i n i t i a t e w i t h i n s u r e r s o r s e l f - i n s u r e d e m p l o y e r s . I t 

1 0 ORS 656.252(1) p r o v i d e s : 

" ( 1 ) I n o r d e r t o i n s u r e t h e prompt and c o r r e c t r e p o r t i n g and pay­
ment o f compensation i n compensable i n j u r i e s , t h e d i r e c t o r s h a l l 
make r u l e s g o v e r n i n g * * * r e p o r t s by a t t e n d i n g and c o n s u l t i n g 
p h y s i c i a n s and o t h e r p e r s o n n e l o f a l l m e d i c a l i n f o r m a t i o n r e l e v a n t 
t o t h e d e t e r m i n a t i o n o f a c l a i m t o t h e i n j u r e d w o r k e r ' s r e p r e s e n t a ­
t i v e , t h e w o r k e r ' s employer, t h e employer's i n s u r e r and t h e d e p a r t ­
ment. Such rules shall include, but not necessarily be limited to: 

" ( a ) R e q u i r i n g a t t e n d i n g p h y s i c i a n s t o make t h e i n s u r e r o r s e l f -
i n s u r e d employer a f i r s t r e p o r t o f i n j u r y w i t h i n a s p e c i f i e d t i m e 
a f t e r t h e f i r s t s e r v i c e r e n d e r e d . 

" ( b ) R e q u i r i n g a t t e n d i n g p h y s i c i a n s t o submit f o l l o w - u p r e p o r t s 
w i t h i n s p e c i f i e d t i m e l i m i t s o r upon t h e r e q u e s t o f an i n t e r e s t e d 
p a r t y . 

" ( c ) R e q u i r i n g examining p h y s i c i a n s t o submit t h e i r r e p o r t s , and 
t o whom, w i t h i n a s p e c i f i e d t i m e . 

" ( d ) Such o t h e r r e p o r t i n g r e q u i r e m e n t s as t h e d i r e c t o r may deem 
nec e s s a r y t o i n s u r e t h a t payments o f compensation be prompt and t h a t 
a l l i n t e r e s t e d p a r t i e s be g i v e n i n f o r m a t i o n necessary t o t h e prompt 
d e t e r m i n a t i o n o f c l a i m s . 

" ( e ) R e q u i r i n g i n s u r e r s and s e l f - i n s u r e d employers t o a u d i t 
b i l l i n g s f o r a l l m e d i c a l s e r v i c e s , i n c l u d i n g h o s p i t a l s e r v i c e s . " 
(Emphasis added.) 

1 1 ORS 656.252(4) p r o v i d e s : 

"No p e r s o n who r e p o r t s m e d i c a l i n f o r m a t i o n t o a person r e f e r r e d t o 
i n s u b s e c t i o n (1) o f t h i s s e c t i o n , i n accordance w i t h d e p a r t m e n t 
r u l e s , s h a l l i n c u r any l e g a l l i a b i l i t y f o r t h e d i s c l o s u r e o f such 
i n f o r m a t i o n . " 

The purpose f o r t h i s p r o v i s i o n was t o encourage prompt r e l e a s e o f i n f o r m a t i o n 
and t o p r e v e n t c l a i m a n t s and t h e i r l e g a l c o u n s e l f r o m u s i n g c o n f i d e n t i a l i t y 
c o ncerns t o d e l a y o r impede t h e f l o w o f r e l e v a n t m e d i c a l i n f o r m a t i o n . E x h i b i t 
A, Summary o f C Engrossed SB 48, May 24, 1979. 



Van N a t t a ' s Booth v. Tektronix, Inc. 605 

i s n o t an o u t l i n e o f any p a r t i c u l a r o r e x c l u s i v e mode f o r such communications. 
T h e r e f o r e , t h e Board was f r e e t o i n t e r p r e t t h e s t a t u t e i n i t s r u l e s t o d e f i n e 
p e r m i s s i b l e modes o f communication. 

The Board, i n i t s o p i n i o n i n A l i e n W. Hayes, Jr., supra, i n t e r p r e t e d t h e 
r u l e s c o n s i s t e n t w i t h t h e s t a t e d purpose o f t h e w r i t t e n r e p o r t s . The Board 
s t a t e d : 

"We f i n d n o t h i n g i n t h e s t a t u t e s o r r u l e s r e q u i r i n g an i n s u r e r t o 
g i v e c l a i m a n t p r i o r n o t i c e o f i t s i n t e n t t o c o n t a c t h i s o r her 
p h y s i c i a n . F u r t h e r , we f i n d such a r e q u i r e m e n t i s i n c o n s i s t e n t w i t h 
our s t a t e d p o l i c y o f f u l l , f a i r and e x p e d i t i o u s d i s c l o s u r e o f i n f o r ­
m a t i o n between t h e p a r t i e s . I t i s a l s o i n c o n s i s t e n t w i t h t h e l e g i s ­
l a t u r e ' s i n t e n t t o c r e a t e a compensation system t h a t reduces l i t i g a ­
t i o n and m i n i m i z e s t h e a d v e r s a r i a l p r o c e s s . " 37 Van N a t t a a t 1182. 

The Board was w i t h i n i t s s t a t u t o r y power i n so c o n s t r u i n g t h e s t a t u t e . - ^ 

3. Lack of Specific Reference 

I n essence, c l a i m a n t argues t h a t t h e l a c k o f a s p e c i f i c r e f e r e n c e t o com­
m u n i c a t i o n s o f t h e t y p e i n v o l v e d i n t h i s case w i t h i n t h e s t a t u t e s and r u l e s 
means t h a t such communications a re n o t p e r m i t t e d . The Board t a k e s t h e o p p o s i t e 
v i e w : i t i n t e r p r e t s t h e absence o f s p e c i f i c r e f e r e n c e s prohibiting t h i s t y p e o f 
communication t o mean t h a t such communications a re p e r m i t t e d . A l t h o u g h c l a i m ­
a n t ' s i n t e r p r e t a t i o n i s a p l a u s i b l e one, and may be s u p p o r t e d by t h e p o l i c y 
r e asons s t a t e d above, t h e Board's i n t e r p r e t a t i o n o f t h e r u l e s a l s o i s r e a s o n a b l e 
and i s n o t i n c o n s i s t e n t w i t h t h e Workers' Compensation Law and r u l e s made p u r ­
s u a n t t o t h a t law. 

CONCLUSION 

We do n o t f i n d t h e Board's i n t e r p r e t a t i o n o f t h e Workers' Compensation Law 
t o be e r r o n e o u s , ORS 1 8 3 . 4 8 2 ( 8 ) ( a ) , and we d e f e r t o t h e Board's i n t e r p r e t a t i o n 
o f i t s own r u l e s . ^ 

The d e c i s i o n o f t h e Court o f Appeals i s a f f i r m e d . The o r d e r o f t h e Work­
e r s ' Compensation Board i s a f f i r m e d . 

We n o t e t h a t t h e d i s s e n t ' s i n t e r p r e t a t i o n o f t h e s t a t u t e ( t h a t a s t a t u ­
t o r y r e q u i r e m e n t o f w r i t t e n r e p o r t s p r e c l u d e s o r a l communication between employ­
e r s and c l a i m a n t s ' p h y s i c i a n s ) might be p l a u s i b l e b u t f o r t h e c o n t e x t o f t h i s 
s t a t u t e . The w o r k e r s ' compensation system i s t h e a n t i t h e s i s o f common-law t o r t 
r u l e s r e g a r d i n g r e c o v e r y f o r p e r s o n a l i n j u r y . A l l r e f e r e n c e s t o common-law 
sour c e s o u t s i d e t h e w o r k e r s ' compensation c o n t e x t a r e i n a p p o s i t e . The Oregon 
w o r k e r s ' compensation system was c r e a t e d by t h i s s t a t e ' s l e g i s l a t u r e t o st r e a m ­
l i n e t h e p r o c e s s by which i n j u r e d workers c o u l d be p a i d f o r compensable i n j u r ­
i e s . See generally ORS 656.012. P o l i c y t r a d e - o f f s were made i n t h i s s t r e a m l i n ­
i n g e f f o r t , and i t i s n o t f o r t h i s c o u r t t o re-weigh competing p o l i c i e s . The 
l e g i s l a t u r e d i d n o t by s t a t u t e e x p r e s s l y p r e c l u d e e m p l o y e r / p h y s i c i a n communica­
t i o n and, f i n d i n g no evide n c e o f l e g i s l a t i v e i n t e n t t o do so, we d e c l i n e t o 
e s t a b l i s h a l i m i t i n g c o n s t r u c t i o n . 

13 c l a i m a n t a l s o r e l i e s on a Washington Supreme Co u r t case, Loudon v. 
Mhyre, 110 Wash 2d 675, 756 P2d 138 (19 8 8 ) , a w r o n g f u l d e a t h t o r t c l a i m . I n 
t h a t p e r s o n a l i n j u r y case, t h e c o u r t h e l d t h a t p r e - h e a r i n g communications by de­
f e n s e c o u n s e l w i t h t h e c l a i m a n t ' s t r e a t i n g p h y s i c i a n were n o t p e r m i t t e d d e s p i t e 
w a i v e r o f t h e p h y s i c i a n - p a t i e n t p r i v i l e g e , t h u s l i m i t i n g defense c o u n s e l t o f o r ­
mal d i s c o v e r y methods. 

That case i s u n p e r s u a s i v e here due t o t h e d i f f e r e n t c o n t e x t p r o v i d e d by 
t h e Workers' Compensation Law. We express no o p i n i o n on t h e p e r s u a s i v e n e s s o f 
t h a t case i n i t s own c o n t e x t . 
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UNIS, J . , co n c u r r i n g i n p a r t , d i s s e n t i n g i n p a r t . 

Van N a t t a ' s 

I agree w i t h t h e m a j o r i t y ' s a n a l y s i s o f t h e p h y s i c i a n - p a t i e n t p r i v i l e g e i n 
P a r t A o f t h e o p i n i o n . I a l s o agree w i t h t h e m a j o r i t y t h a t t h e f a c t t h a t t h e 
s t a t u t e s and r u l e s do n o t p r o v i d e f o r t h e p h y s i c i a n - p a t i e n t p r i v i l e g e i n work­
e r s ' compensation c o n t e s t e d cases does n o t r e s o l v e t h e second q u e s t i o n o f 
whether ex parte * communications between c l a i m a n t ' s t r e a t i n g p h y s i c i a n s and em­
p l o y e r ' s l a w y e r a r e p r o p e r . I d i s a g r e e , however, w i t h t h e m a j o r i t y ' s c o n c l u s i o n 
i n P a r t B o f t h e o p i n i o n t h a t t h e w o r k e r s ' compensation s t a t u t e s c o n t e m p l a t e 
t h i s t y p e o f communication. T h e r e f o r e , I d i s s e n t from P a r t B o f t h e m a j o r i t y 
o p i n i o n . 

On r e v i e w o f t h e Board's a c t i o n , t h i s c o u r t i s t o d e t e r m i n e whether t h e 
agency has " e r r o n e o u s l y i n t e r p r e t e d a p r o v i s i o n o f law and t h a t a c o r r e c t 
i n t e r p r e t a t i o n compels a p a r t i c u l a r a c t i o n . " ORS 1 8 3 . 4 8 2 ( 8 ) ( a ) ; see ORS 
656.298(6) ( r e v i e w by t h e Court o f Appeals as p r o v i d e d i n ORS 1 8 3 . 4 8 2 ( 8 ) ) . 
The Board, i n i t s o p i n i o n i n Allen W. Hayes, Jr., 37 Van N a t t a 1179, 1182 
( 1 9 8 5 ) , s t a t e d : 

"We f i n d n o t h i n g i n t h e s t a t u t e s o r r u l e s r e q u i r i n g an i n s u r e r 
t o g i v e c l a i m a n t p r i o r n o t i c e o f i t s i n t e n t t o c o n t a c t h i s o r her 
p h y s i c i a n . F u r t h e r , we f i n d t h a t such a r e q u i r e m e n t i s i n c o n s i s t e n t 
w i t h our s t a t e d p o l i c y o f f u l l , f a i r and e x p e d i t i o u s d i s c l o s u r e o f 
i n f o r m a t i o n between t h e p a r t i e s . I t i s a l s o i n c o n s i s t e n t w i t h t h e 
l e g i s l a t u r e ' s i n t e n t t o c r e a t e a compensation system t h a t r educes 
l i t i g a t i o n and m i n i m i z e s t h e a d v e r s a r i a l p r o c e s s . " 

I agree w i t h t h e m a j o r i t y t h a t " [ t ] h e Board i s p e r m i t t e d * * * t o adopt a 
g e n e r a l p o l i c y i n t e r p r e t i n g one o f i t s r u l e s t h a t w i l l be a p p l i c a b l e t o f u t u r e 
cases." 312 Or a t 473; see Marbet v. Portland Gen. Elect., 277 Or 447, 461, 561 
P2d 154 (1977) ( d i s c u s s i n g u s u a l a u t h o r i t y o f a d m i n i s t r a t i v e a g e n c i e s t o p r o m u l ­
g a t e such r u l e s ) . But " [ a ] n a d m i n i s t r a t i v e agency may n o t , by i t s r u l e s , amend, 
a l t e r , e n l a r g e o r l i m i t t h e terms o f a s t a t u t e . " Cock v. Workers' Compensation 
Dept., 306 Or 134, 138, 758 P2d 854 (1988). T h i s c o u r t has s t a t e d : 

"'A statute which creates an administrative agency and invests it 
with its powers restricts it to the powers granted. The agency has 
no powers except those mentioned in the statute. I t i s t h e s t a t u t e , 
n o t t h e agency, wh i c h d i r e c t s what s h a l l be done. The s t a t u t e i s 
n o t a mere o u t l i n e o f p o l i c y which t h e agency i s a t l i b e r t y t o d i s ­
r e g a r d o r p u t i n t o e f f e c t a c c o r d i n g t o i t s own i d e a s o f t h e p u b l i c 
w e l f a r e . ' " (Emphasis added.) 

U. of O. Co-Oper. v. Dept. of Rev., 273 Or 539, 550, 542 P2d 900 (1975) ( q u o t i n g 
Gouge v. David, 185 Or 437, 459, 202 P2d 489 ( 1 9 4 9 ) ) . Thus, t h i s c o u r t must 
d e t e r m i n e whether t h e Board's i n t e r p r e t a t i o n o f i t s r u l e s i n Alan W. Hayes, Jr., 
supra, i s c o n s i s t e n t w i t h i t s s t a t u t o r y a u t h o r i t y . The Board d i s c u s s e d i t s 
a u t h o r i t y f o r i t s r u l i n g i n Allen W. Hayes, Jr.: 

"The Oregon L e g i s l a t u r e has d e c l a r e d t h a t i t i s t h e p o l i c y o f t h e 
Workers' Compensation Law ' t o p r o v i d e a f a i r and j u s t a d m i n i s t r a t i v e 
system * * * t h a t reduces l i t i g a t i o n and e l i m i n a t e s t h e a d v e r s a r y 
n a t u r e o f t h e compensation p r o c e e d i n g s , t o t h e g r e a t e s t e x t e n t p r a c ­
t i c a b l e . ' ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) . Pursuant t o t h i s p o l i c y , t h e Board 

1 The t e r m ex parte as used i n t h i s o p i n i o n means communications w i t h 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n s by t h e employer o r i t s r e p r e s e n t a t i v e s w i t h o u t 
t h e c o n s e n t o f c l a i m a n t o r c l a i m a n t ' s c o u n s e l . 
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has p r o m u l g a t e d r u l e s o f p r a c t i c e and procedure d e s i g n e d t o 'exped­
i t e c l a i m a d j u d i c a t i o n and amicably d i s p o s e o f c o n t r o v e r s i e s . ' OAR 
438-05-035. Among th e s e r u l e s are those p e r t a i n i n g t o t h e genera­
t i o n o f documentary e v i d e n c e . " 

37 Van N a t t a a t 1182. 

ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) , quoted i n Allen W. Hayes, Jr., supra, s e t s p o l i c y b u t 
does n o t g i v e t h e Board r u l e m a k i n g a u t h o r i t y . OAR 438-05-035 and t h e o t h e r 
r u l e s m e n t i o n e d i n Allen W. Hayes, Jr.,2 were p r o m u l g a t e d under t h e a u t h o r i t y o f 
ORS 6 5 6 . 7 2 6 ( 4 ) . 3 OAR 438-05-005. ORS 656.726(4) p r o v i d e s : 

"The b o a r d may make and d e c l a r e a l l r u l e s w h i c h a r e r e a s o n a b l y 
r e q u i r e d i n t h e performance o f i t s d u t i e s , i n c l u d i n g b u t n o t l i m i t e d 
t o r u l e s o f p r a c t i c e and procedure i n c o n n e c t i o n w i t h h e a r i n g and 
r e v i e w p r o c e e d i n g s * * *." 4 

T h i s s t a t u t e does n o t s p e c i f i c a l l y g r a n t a u t h o r i t y t o t h e Board t o a u t h o r i z e ex 
parte c o n t a c t w i t h c l a i m a n t ' s t r e a t i n g p h y s i c i a n s . Another s t a t u t e , ORS 
656.252, does s p e c i f i c a l l y address c o n t a c t s w i t h p h y s i c i a n s . The c r i t i c a l 
i s s u e , n o t addressed by t h e m a j o r i t y , i s whether ORS 656.252 i n any way l i m i t s 
t h e Board's a u t h o r i t y t o e s t a b l i s h r u l e s g o v e r n i n g c o n t a c t s w i t h t r e a t i n g p h y s i ­
c i a n s under ORS 656.726 ( 4 ) . I conclude t h a t i t does. 

ORS 656.252(1) a u t h o r i z e s r u l e m a k i n g g o v e r n i n g two t h i n g s : (1) " a u d i t s o f 
m e d i c a l s e r v i c e b i l l s , a n d (2) " r e p o r t s by a t t e n d i n g and c o n s u l t i n g p h y s i c i a n s 
and o t h e r p e r s o n n e l o f a l l m e d i c a l i n f o r m a t i o n r e l e v a n t t o t h e d e t e r m i n a t i o n o f 
a c l a i m . " ORS 6 5 6 . 2 5 2 ( 1 ) ( a ) - ( e ) s p e c i f i e s c e r t a i n t y p e s o f r e p o r t s w h i c h t h e 
Board's r u l e s s h a l l g o v e rn. Those s t a t u t o r y p r o v i s i o n s a r e p r e f a c e d by t h e 
q u a l i f y i n g phrase t h a t " [ s ] u c h r u l e s s h a l l i n c l u d e , b u t n o t n e c e s s a r i l y be l i m ­
i t e d t o [ i t e m s s p e c i f i e d i n ( 1 ) ( a ) - ( e ) ] . " As t h e m a j o r i t y s u g g e s t s , t h e Board 
may make r u l e s o t h e r t h a n t h o s e d e s c r i b e d i n ORS 656. 2 5 2 ( 1 ) ( a ) - ( e ) . 312 Or a t 

However, t h i s q u a l i f y i n g phrase does l i m i t t h e Board's a u t h o r i t y t o make 
r u l e s ; t h e Board i s o n l y g i v e n a u t h o r i t y t o make " [ s ] u c h r u l e s " as d e f i n e d e a r ­
l i e r i n ORS 6 5 6 . 2 5 2 ( 1 ) . That i s , t h e Board may o n l y make r u l e s g o v e r n i n g 
" r e p o r t s by a t t e n d i n g and c o n s u l t i n g p h y s i c i a n s and o t h e r p e r s o n n e l o f a l l medi­
c a l i n f o r m a t i o n r e l e v a n t t o t h e d e t e r m i n a t i o n o f a c l a i m . " T h e r e f o r e , t h e 
s t a t u t o r y a u t h o r i t y t o make r u l e s g o v e r n i n g t h e s e " r e p o r t s by a t t e n d i n g and con­
s u l t i n g p h y s i c i a n s " n o t o n l y l i m i t s t h e Board's r u l e m a k i n g a u t h o r i t y under ORS 
656.2 52, b u t i t a l s o l i m i t s t h e Board's g e n e r a l r u l e m a k i n g a u t h o r i t y under ORS 

2 The Board mentioned t h a t OAR 438-07-005(2), 438-07-005(6), and 438-07-
015(2) and (3) were c o n s i s t e n t w i t h i t s p o l i c y and t h u s w i t h i t s d e c i s i o n 
a l l o w i n g ex parte c o n t a c t . Allen W. Hayes, Jr., 37 Van N a t t a 1179, 1182 ( 1 9 8 5 ) . 

3 A t t h e t i m e OAR 438-05-035 was pr o m u l g a t e d , t h e s u b s e c t i o n was ORS 
6 5 6 . 7 2 6 ( 5 ) , b u t t h e w o r d i n g was i d e n t i c a l t o c u r r e n t ORS 6 5 6 . 7 2 6 ( 4 ) . 

4 The d i r e c t o r i s a l s o g i v e n a g e n e r a l g r a n t o f a u t h o r i t y t o "[m]ake and 
d e c l a r e a l l r u l e s w h i c h a re r e a s o n a b l y r e q u i r e d i n t h e performance o f t h e 
d i r e c t o r ' s d u t i e s . " ORS 6 5 6 . 7 2 6 ( 3 ) ( a ) . 

T h i s phrase was added t o t h e s t a t u t e i n 1987. Or Laws 1987, ch 884, 3. 
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656.726(4) and 6 5 6 . 7 2 6 ( 3 ) ( a ) . T h i s i s c o n s i s t e n t w i t h Cook v. Workers' Compen­
sation Dept., supra; w i t h U. of O. Co-Oper. v. Dept. of Rev., supra; and w i t h 
Smith v. Clackamas County, 252 Or 230, 233, 448 P2d 512 ( 1 9 6 9 ) , overruled on 
other grounds, Whipple v. Howser, 291 Or 475, 487 n 6, 632 P2d 782 (1981) ("the 
i n c l u s i o n o f s p e c i f i c m a t t e r tends t o i m p l y a l e g i s l a t i v e i n t e n t t o e x c l u d e r e ­
l a t e d m a t t e r s n o t m e n t i o n e d " ) . 

A number o f f a c t o r s a r e h e l p f u l i n d e t e r m i n i n g what t h e phrase " r e p o r t s by 
a t t e n d i n g and c o n s u l t i n g p h y s i c i a n s and o t h e r p e r s o n n e l o f a l l m e d i c a l i n f o r m a ­
t i o n r e l e v a n t t o t h e d e t e r m i n a t i o n o f a c l a i m " means i n t h e c o n t e x t o f ORS 
656.252. I n t h e a b s t r a c t , a r e p o r t can be e i t h e r w r i t t e n o r o r a l . T h i s c o u r t , 
t h e r e f o r e , l o o k s t o t h e c o n t e x t o f t h e s t a t u t e , t o t h e purpose o f o r p o l i c y 
u n d e r l y i n g t h e s t a t u t e , and t o l e g i s l a t i v e h i s t o r y . A c c o r d i n g l y , I w i l l p roceed 
i n t h a t o r d e r . 

The c o n t e x t o f t h e s t a t u t e i n d i c a t e s t h a t t h e word " r e p o r t s " r e f e r s t o 
" w r i t t e n r e p o r t s . " The r e p o r t s r e f e r r e d t o i n ORS 6 5 6 . 2 5 2 ( 1 ) ( a ) - ( c ) a r e de­
s c r i b e d as i t e m s w h i c h a r e " s u b m i t t e d " o r "made." ORS 6 5 6 . 2 5 4 ( 1 ) 6 p r o v i d e s 
t h a t t h e Board " s h a l l e s t a b l i s h m e d i c a l r e p o r t forms [ i . e . , w r i t t e n ] * * * t o be 
used by * * * p h y s i c i a n s . " (Emphasis added.) F u r t h e r , ORS 656.252(1) p r o v i d e s 
t h a t t h e r e p o r t s a r e t o be s u b m i t t e d t o " t h e i n j u r e d w o r k e r ' s r e p r e s e n t a t i v e , 
t h e w o r k e r ' s employer, t h e employer's i n s u r e r and t h e d e p a r t m e n t . " (Emphasis 
added.) By u s i n g t h e c o n j u n c t i v e "and," t h e l e g i s l a t u r e has s p e c i f i e d t h a t t h e 
r e p o r t s a r e t o be s u b m i t t e d t o all o f t h e s e groups i n c l u s i v e l y , n o t t o any one 
o f them s e p a r a t e l y . The most p l a u s i b l e mechanism by w h i c h t h i s can o c c u r i s 
t h r o u g h w r i t t e n r e p o r t s ; v e r b a l r e p o r t s c o u l d o n l y s a t i s f y t h i s r e q u i r e m e n t i f 
a l l p a r t i e s a r e r e p r e s e n t e d , as i n a d e p o s i t i o n - t y p e s e t t i n g . The c o n j u n c t i v e 
c o n s t r u c t i o n i n ORS 656.252(1) i n d i c a t e s t h a t , whether i n v e r b a l o r w r i t t e n 
f o r m , ex parte c o n t a c t was n o t a u t h o r i z e d . T h i s i s t h e p o l i c y u n d e r l y i n g t h e 
s t a t u t e . 

I n a d d i t i o n , ORS 656.252(4) p r o v i d e s immunity f r o m l e g a l l i a b i l i t y when a 
p e r s o n " r e p o r t s m e d i c a l i n f o r m a t i o n t o a person r e f e r r e d t o i n s u b s e c t i o n (1) o f 
t h i s s e c t i o n , i n accordance w i t h department r u l e s . " The o n l y way t h a t a p h y s i ­
c i a n can s u b m i t a r e p o r t t o "a [ s i n g u l a r ] person" under ORS 656.252(4) and have 
i t s u b m i t t e d t o a l l f o u r p a r t i e s i n ORS 656.252(1) c o n j u n c t i v e l y i s e i t h e r f o r 
t h e r e p o r t t o be w r i t t e n so t h a t t h e exa c t same r e p o r t can be d i s t r i b u t e d t o a l l 
p a r t i e s o r f o r a l l p a r t i e s t o be p r e s e n t i f i t i s t o be g i v e n v e r b a l l y . 

T h i s r e a d i n g o f t h e s t a t u t e i s c o n s i s t e n t w i t h t h e p o l i c y u n d e r l y i n g t h e 
s t a t u t o r y framework. The Board s u p p o r t e d i t s d e t e r m i n a t i o n t h a t ex parte con­
t a c t w i t h p h y s i c i a n s was a l l o w e d by q u o t i n g t h e language i n ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) 
t h a t t h e p o l i c y o f t h e w o r k e r s ' compensation law i s " [ t ] o p r o v i d e a f a i r and 
j u s t a d m i n i s t r a t i v e system t ^ J * * * t h a t reduces l i t i g a t i o n and e l i m i n a t e s t h e 
a d v e r s a r y n a t u r e o f t h e compensation p r o c e e d i n g s , t o t h e g r e a t e s t e x t e n t p r a c t i ­
c a b l e . " Allen W. Hayes, Jr., supra, 37 Van N a t t a a t 1182. The Board, q u o t i n g 
OAR 438-05-035, r e l i e d on t h e n o t i o n t h a t t h e system must be e x p e d i t i o u s , and 
went so f a r t o say t h a t n o t a l l o w i n g ex parte c o n t a c t " i s i n c o n s i s t e n t w i t h [ t h e 
Board's] p o l i c y o f f u l l , f a i r and e x p e d i t i o u s d i s c l o s u r e o f i n f o r m a t i o n . " Allen 
W. Hayes, Jr., supra, 37 Van N a t t a a t 1182. However, OAR 438-07-005 8 s t a t e s 
t h a t " [ t ] o a v o i d unnecessary d e l a y and expense m e d i c a l e v i d e n c e s h o u l d be p r e ­
s e n t e d i n t h e fo r m o f w r i t t e n r e p o r t s . " A p p a r e n t l y , t h e Board i t s e l f does n o t 
c o n s i d e r t h e use o f w r i t t e n r e p o r t s t o be c o n t r a r y t o t h e l e g i s l a t i v e p o l i c y o f 

b ORS 656.254 was enacted as p a r t o f t h e same b i l l t h a t e n a c t e d ORS 
656.252. Or Laws 1967, ch 626. 
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e x p e d i t i o u s c l a i m a d j u d i c a t i o n - N e i t h e r does t h e l e g i s l a t u r e . The purpose o f 
ORS 656.252 i s t o " i n s u r e prompt and c o r r e c t r e p o r t i n g , " and t h e s p e c i f i c r e ­
p o r t s d e s c r i b e d i n t h a t s e c t i o n a r e , as I have shown, t o be i s s u e d i n w r i t t e n 
f o r m and t o be shared m u t u a l l y . 

L e g i s l a t i v e h i s t o r y suggests t h a t t h e word " r e p o r t s " i n ORS 656.252(1) was 
used t o r e f e r t o " w r i t t e n r e p o r t s . " Reports were d i s c u s s e d as something t o be 
c o n t a i n e d i n t h e f i l e . House B i l l 1594, as i n t r o d u c e d , s t a t e d t h a t t h e r e p o r t s 
" s h a l l be on forms e s t a b l i s h e d by t h e board. 

Even t h e a d m i n i s t r a t i v e r u l e promulgated p u r s u a n t t o ORS 656.252 e x p r e s s l y 
d e f i n e s t h e t e r m " r e p o r t " as a w r i t t e n document. D i v i s i o n 10 o f OAR 436, p r o ­
m u l g a t e d i n p a r t p u r s u a n t t o ORS 656.252, OAR 436-10-001(1), d e f i n e s " r e p o r t " as 
"m e d i c a l i n f o r m a t i o n t r a n s m i t t e d i n w r i t t e n form c o n t a i n i n g r e l e v a n t s u b j e c t i v e 
and o b j e c t i v e f i n d i n g s . Reports may t a k e t h e form o f b r i e f o r complete n a r r a ­
t i v e r e p o r t s , a t r e a t m e n t p l a n , a c l o s i n g e x a m i n a t i o n r e p o r t , o r any forms as 
p r e s c r i b e d by t h e [ B o a r d ] . " OAR 436-10-003(36). I t i s i n t e r e s t i n g t h a t t h i s 
d e f i n i t i o n i s t h e r e s u l t o f 1990 amendments, adopted a f t e r t h e Board's d e c i s i o n 
i n Allen W. Hayes, Jr., supra.Apparently t h e Board does n o t c o n s i d e r t h e 

' I need n o t address whether a l l o w i n g ex p a r t e c o n t a c t i s c o n s i s t e n t w i t h 
t h e p o l i c y o f p r o v i d i n g a f a i r system. 

As t h e m a j o r i t y p o i n t s o u t i n P a r t B ( l ) , 312 Or a t 472, c l a i m a n t and 
amicus Oregon T r i a l Lawyers A s s o c i a t i o n p o i n t e d t o many sources r e c o g n i z i n g a 
s p e c i a l r e l a t i o n s h i p between p a t i e n t and p h y s i c i a n o u t s i d e t h e c o n t e x t o f t h e 
p h y s i c i a n - p a t i e n t e v i d e n t i a r y p r i v i l e g e . For r e c e n t d i s c u s s i o n s about t h e 
wisdom o f a l l o w i n g ex parte c o n t a c t s and t h e t r e a t m e n t o f t h e i s s u e i n o t h e r 
j u r i s d i c t i o n s , see Annot., Discovery: Right to Ex Parte Interview With Injured 
Party's Treating Physician, 50 ALR4th 714 (1 9 8 6 ) ; D a l g l e i s h , Woytus and Ex Parte 
Physician Interviews in Missouri, 47 J o f Mo Bar 265 (June 1991); Dewey, J r . , 
and Heine, Survey of Illinois Law - Evidence, 15 So 111 Un L J 997 ( 1 9 9 1 ) ; 
Comment, Shielding the Plaintiff and Physician: The Prohibition of Ex Parte 
Contacts with a Plaintiff' s Treating Physician, 13 Campbell L Rev 233 ( 1 9 9 1 ) ; 
Note, Restricting Ex Parte Interviews with Nonparty Treating Physicians: Crist 
v. Moffatt, 69 NC L Rev 1381 (1 9 9 1 ) ; and Note, Professional Ethics Codes in 
Court: Redefining the Social Contract Between the Public and the Professions, 
25 Ga L Rev 1327 ( 1 9 9 1 ) . 

8 OAR 438-07-005 was proposed a t t h e same t i m e as OAR 438-05-035. OAR 
438-05-005. 

9 T h i s language was changed t o " t h e d i r e c t o r s h a l l e s t a b l i s h m e d i c a l r e ­
p o r t f o r m s " and was c o d i f i e d i n ORS 656.254(1). See n o t e 6, infra. T h i s change 
i n language a r g u a b l y c o u l d s u p p o r t t h e i d e a t h a t , because forms s h a l l be e s t a b ­
l i s h e d b u t n o t t h a t r e p o r t s " s h a l l be on forms" as o r i g i n a l l y p roposed, r e p o r t s 
need n o t be w r i t t e n . However, t h i s change i n language c o u l d j u s t as w e l l sup­
p o r t t h e i d e a t h a t , w h i l e forms a re p r o v i d e d , i f t h e p h y s i c i a n s u b m i t s a r e p o r t 
i n l e t t e r f o r m a t b u t n o t on a form, i t s t i l l i s c o n s i d e r e d a r e p o r t . L e g i s l a ­
t i v e h i s t o r y does n o t i n d i c a t e t h e s i g n i f i c a n c e o f t h e change. 

The f o r m e r r u l e , OAR 436-69-005(21), a l s o p r o m u l g a t e d i n p a r t t o c a r r y 
o u t t h e p r o v i s i o n s o f ORS 656.252, former OAR 436-69-004, d e f i n e d " r e p o r t " as 
" t r a n s m i t t a l o f m e d i c a l i n f o r m a t i o n i n a n a r r a t i v e l e t t e r , on a fo r m o r i n 
p r o g r e s s n o t e s f r o m t h e worker's m e d i c a l f i l e . R eports may be h a n d w r i t t e n b u t 
a l l s h a l l be l e g i b l e and i n c l u d e a l l r e l e v a n t o r r e q u e s t e d i n f o r m a t i o n . " 
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l e g i s l a t u r e ' s d e s c r i p t i o n i n ORS 656.252 o f s p e c i f i c methods by w h i c h t o o b t a i n 
i n f o r m a t i o n f r o m p h y s i c i a n s t o be a l i m i t a t i o n on t h e Board's a u t h o r i t y t o es­
t a b l i s h r u l e s r e g a r d i n g o b t a i n i n g i n f o r m a t i o n i n o t h e r ways. I d i s a g r e e . 

ORS 656.252 s p e c i f i e s how t h e Board i s t o o b t a i n i n f o r m a t i o n f r o m p h y s i ­
c i a n s . ORS 656.252(1) l i m i t s t h e Board's a u t h o r i t y t o p r o m u l g a t e r u l e s f o r ob­
t a i n i n g i n f o r m a t i o n t o t h o s e methods c o n s i s t e n t w i t h ORS 6 5 6 . 2 5 2 ( 1 ) , absent a 
s p e c i f i c s t a t u t o r y a u t h o r i z a t i o n p r o v i d i n g t h e a u t h o r i t y f o r o t h e r methods. ORS 
656.252(1) c o u l d r e a s o n a b l y be i n t e r p r e t e d t o a l l o w e i t h e r (1) r u l e s r e g a r d i n g 
o n l y w r i t t e n r e p o r t s , o r (2) r u l e s r e g a r d i n g w r i t t e n r e p o r t s and v e r b a l r e p o r t s 
i n t h e presence o f t h e i n j u r e d worker's r e p r e s e n t a t i v e , t h e w o r k e r ' s employer, 
t h e employer's i n s u r e r , and t h e department, b u t n o t t o a l l o w ex parte c o n t a c t . 

I w o u ld h o l d t h a t t h e Board's r u l i n g i n Allen W. Hayes, Jr., supra, t h a t 
a l l o w s ex parte c o n t a c t w i t h t h e p h y s i c i a n s as a p a r t o f t h e p r o c e s s o f 
o b t a i n i n g t h e r e p o r t s was an erroneous i n t e r p r e t a t i o n o f law and, t h e r e f o r e , 
t h a t r e l i a n c e on Allen W. Hayes, Jr. , supra, f o r t h a t p r o p o s i t i o n i n t h e p r e s e n t 
case a l s o was e r r o r . 1 ^ 

Because i t i s c l e a r from t h e r e c o r d t h a t t h e seven e x h i b i t s , w h i c h con­
s i s t e d o f l e t t e r s d e s c r i b i n g c l a i m a n t ' s c o n d i t i o n from t h r e e o f c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n s , r e s u l t e d from ex p a r t e communications by t h e employer's 
l a w y e r w i t h t h e s e p h y s i c i a n s , I would r e v e r s e t h e d e c i s i o n o f t h e C o u r t o f 
Appeals and remand t h i s case t o t h e Board t o address, i n t h e f i r s t i n s t a n c e , t h e 
a p p r o p r i a t e consequences o f t h e Board's use o f evide n c e o b t a i n e d as a r e s u l t o f 
t h e i m p r o p e r ex parte c o n t a c t . 

F a d e l e y , J . , j o i n s i n t h i s o p i n i o n . 

1 1 Because I would h o l d t h a t t h e Board's r u l e a l l o w i n g ex parte c o n t a c t 
was w i t h o u t s t a t u t o r y a u t h o r i t y as r e q u i r e d f o r immunity under ORS 6 5 6 . 2 5 2 ( 4 ) , 
i t m i g h t f o l l o w ( s u b j e c t t o t h e i s s u e c o n c e r n i n g , inter alia, r e a s o n a b l e r e ­
l i a n c e ) t h a t t h e r u l e would n o t p r o v i d e t h e p h y s i c i a n i m m u n i t y f o r p a r t i c i p a t i n g 
i n ex p a r t e c o n t a c t . I n t h e absence o f t h i s immunity, Humphers v. First Inter­
state Bank, 298 Or 706, 696 P2d 527 (19 8 5 ) , r e c o g n i z e s t h e e x i s t e n c e o f t o r t 
l i a b i l i t y f o r t h e breach o f a c o n f i d e n t i a l r e l a t i o n s h i p . See also ORS 677.190, 
w h i c h p r o v i d e s : 

"The Board o f M e d i c a l Examiners f o r t h e S t a t e o f Oregon may 
r e f u s e t o g r a n t , o r may suspend o r revoke a l i c e n s e t o p r a c t i c e 
i s s u e d under t h i s c h a p t e r f o r any o f t h e f o l l o w i n g r e a s o n s : 

• ' * * * * * 

" ( 5 ) W i l l f u l l y o r n e g l i g e n t l y d i v u l g i n g a p r o f e s s i o n a l s e c r e t . " 
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F i l i n g 

N o n d i s a b l i n g c l a i m , 495 
N o t i c e o f 

What c o n s t i t u t e s , 495,520 

AGGRAVATION (ACCEPTED CLAIM) 
See a l s o : DENIAL OF CLAIMS; MEDICAL CAUSATION; TEMPORARY TOTAL DISABILITY 
Burden o f p r o o f / a p p l i c a b l e s t a t u t e 

1990 Amendments, 7,176,305,427 
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D i s c u s s e d , 249,432 
Worsening s i n c e r e q u i r e m e n t , 231,331 
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AGGRAVATION (PRE-EXISTING CONDITION) See ACCIDENTAL INJURIES; MEDICAL CAUSATION; 
OCCUPATIONAL DISEASE CLAIMS; PSYCHOLOGICAL CONDITION CLAIMS 

APPEAL & REVIEW See OWN MOTION RELIEF; REMAND; REQUEST FOR HEARING ( F I L I N G ) ; 
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( F I L I N G ) ; REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE); REQUEST FOR 
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ATTORNEY FEES 
See a l s o : JURISDICTION; THIRD PARTY CLAIMS 
F a c t o r s c o n s i d e r e d 

G e n e r a l l y , 458 
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"De f a c t o " d e n i a l , 333 
D e n i a l r e s c i n d e d b e f o r e h e a r i n g 

G e n e r a l l y , 101,108,118,121,192,198,232,319,32 6,458,469,517 
" I n s t r u m e n t a l " d i s c u s s e d , 108,284,328,503 
Other f a c t o r s c o n s i d e r e d , 517 
" R e j e c t e d " case d i s c u s s e d , 284 ^ 

Fee a f f i r m e d , 192,270,281 \ 
Fee o r d e r c l a r i f i e d , 457 "*N. 
Overbroad d e n i a l c l a r i f i e d , 393 f 
Overbroad d e n i a l r e v e r s e d , 380 

Board Review 
C a r r i e r r e q u e s t , 192,523 

Unreasonable conduct 
Fee a f f i r m e d , 192,232,521 

Fee o u t o f , and n o t i n a d d i t i o n t o , compensation 
D e t e r m i n a t i o n Order, former a t t o r n e y ' s f e e , 492 
P e n a l t y i s s u e f o r l a t e payment o f , 164 
Reversed: d e n i a l r e s c i n d e d , assessed f e e i n l i e u o f , 319,326 

No f e e , o r f e e reduced 
Assessed f e e on TTD s e t a s i d e , 521 
Board Review 

A t t o r n e y f e e i s s u e , 101,121,192,197,281,472 
No b r i e f f i l e d , 392 
P e n a l t y i s s u e , 164,472 
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ATTORNEY FEES ( c o n t i n u e d ) 
No f e e , o r f e e reduced ( c o n t i n u e d ) 

D e n i a l p a r t i a l l y a f f i r m e d , 251 
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BOARD'S OWN MOTION See OWN MOTION RELIEF 

CLAIMS DISPOSITION AGREEMENTS See SETTLEMENTS & STIPULATIONS 
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See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE; OWN MOTION RELIEF; 
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CONDITIONS See OCCUPATIONAL DISEASE, CONDITION OR INJURY 

CONSTITUTIONAL ISSUES 
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COVERAGE QUESTIONS 
N o n s u b j e c t employer i s s u e 

Householder exemption, 555 
R i g h t t o c o n t r o l t e s t , 555 

N o n s u b j e c t w o r k e r i s s u e *Bold Page = Court Case* 
Independent c o n t r a c t o r , 595 
" N a t u r e o f t h e work" t e s t , 595 
O u t - o f - s t a t e worker i s s u e , 286,365 
" P r a c t i c a l e x p e r i e n c e " as r e m u n e r a t i o n , 532 
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D e f e r r e d t o 

Demeanor, a t t i t u d e , appearance, 168,487 
I n c o n s i s t e n c i e s , 144,168,548 
Spouse n o t c r e d i b l e , 144 
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Not d e f e r r e d t o 
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Amendment a t h e a r i n g , 393 
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1990 Amendments, 240,261,548 
A f f i r m e d , 403,548 
C l a i m a c c e p t e d more t h a n two years p r i o r t o d e n i a l , 240,403 
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Conduct r e a s o n a b l e , 29,67,79,207,485,487 
Conduct u n r e a s o n a b l e , 4,108,148,192,502,518,520 
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D e n i a l u p h e l d , 207 
Employer's conduct imputed t o c a r r i e r , 108 
I n f o r m a t i o n a v a i l a b l e a t t i m e o f d e n i a l , 79,148,487 
" L e g i t i m a t e doubt" d i s c u s s e d , 148 
New law a p p l i e d , 148 

P r e c l o s u r e 
P e r m i s s i b l e , a f f i r m e d , 524 

P r o s p e c t i v e 
Set a s i d e , 82 

DEPARTMENT OF INSURANCE & FINANCE 

DEPENDENTS See BENEFICIARIES & DEPENDENTS 
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DETERMINATION ORDER/NOTICE OF CLOSURE 
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F a c t o r s c o n s i d e r e d 

A l l compensable c o n d i t i o n s c o n s i d e r e d , 187 
Compensable c o n d i t i o n s t a t i o n a r y , 213,512 
E v a l u a t i o n o f permanent impairment, 517 
Improvement a n t i c i p a t e d , 72 
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M e d i c a l l y s t a t i o n a r y d a t e a n t i c i p a t e d , 362 
M u l t i p l e exams and d o c t o r s , 90 
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*Bold Page = Court Case* 
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ESTOPPEL 
E q u i t a b l e , n o t p r o v e n , 479 

EVIDENCE 
A d m i n i s t r a t i v e n o t i c e 

Agency o r d e r s , 47,436 
A d m i s s i o n o f e v i d e n c e o r e x h i b i t s i s s u e 

E x p e r t o p i n i o n 
Based on ex p a r t e c o n t a c t , 597 
P h y s i c i a n - p a t i e n t p r i v i l e g e , 597 
T i m e l y d i s c l o s u r e i s s u e , 371 

Harmless e r r o r , 152 
Impeachment, 173 
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JURISDICTION 
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A g g r a v a t i o n r i g h t s , e x p i r a t i o n i s s u e , 6 
D e n i a l o f m e d i c a l s e r v i c e s , 435 
Enforcement, Own M o t i o n award, 23 5 
PTD award, post-1988, 234 

Board v s . Department o f In s u r a n c e & Finance 
A t t o r n e y f e e , 367 
D i s a b l i n g v s . n o n d i s a b l i n g c l a s s i f i c a t i o n , 91,210,255,433,495 
M e d i c a l t r e a t m e n t o r fe e s i s s u e 

Causal r e l a t i o n s h i p , 173 
C a u s a t i o n i s s u e , 274 
Emergency room t r e a t m e n t , 274 
I n a p p r o p r i a t e , e x c e s s i v e , e t c . , 50,225,367,373,393,396 
" I s r e c e i v i n g " d e f i n e d o r d i s c u s s e d , 225,396 
P a l l i a t i v e c a r e , 367,493 
P r i o r a u t h o r i z a t i o n , 3 
Proposed s u r g e r y o r t r e a t m e n t , 258,373 
S t i p u l a t e d Order, a p p l i c a t i o n o f , 281,475 
S t i p u l a t e d Order, enforcement o f , 527 
T h r e e - d o c t o r l i m i t a t i o n , 185 

O b j e c t i o n t o N o t i c e o f Cl o s u r e o r D e t e r m i n a t i o n Order, 186 
Remand t o D.I.F. ( A p p e l l a t e U n i t , E v a l u a t i o n S e c t i o n ) , 16 
S t i p u l a t i o n : PPD i s s u e , no Request f o r R e c o n s i d e r a t i o n t o D.I.F., 47 
V o c a t i o n a l a s s i s t a n c e i s s u e , 532 

Board v s . H e a r i n g s D i v i s i o n 
F i n a l o r d e r , n e c e s s i t y o f , 16 

Co u r t o f Appeals 
Own M o t i o n case, a u t h o r i t y i s s u e , 560 

H e a r i n g s D i v i s i o n 
P e t i t i o n f o r a t t o r n e y f e e : s t a n d i n g i s s u e , 182 
"Reserved" i s s u e d i s m i s s e d , appeal u n t i m e l y , 92 
S u b j e c t m a t t e r j u r i s d i c t i o n d i s c u s s e d , 591 
S u b j e c t w o r k e r i s s u e , 365 
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LABOR LAW ISSUES 

See a l s o : SETTLEMENTS & STIPULATIONS—Claim D i s p o s i t i o n Agreements 

LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
See a l s o : ACCIDENTAL INJURY; DENIAL OF CLAIMS; EVIDENCE; OCCUPATIONAL 

DISEASE CLAIMS; PSYCHOLOGICAL CONDITION CLAIMS 
Burden o f p r o o f 

1990 Amendments, 64,67,169,176,204,232,300,314,477,497 
Pre-1990, 82 

Cl a i m compensable 
C o n s e q u e n t i a l c o n d i t i o n (secondary) 

M a j or cause t e s t met, 337 
D i a g n o s t i c p r o c e d u r e , 173 
M a t e r i a l c a u s a t i o n p r o v e n , 200,232,296,314 
Noncompensable c o n d i t i o n 

T reatment compensable, 8 
O b j e c t i v e f i n d i n g s t e s t met, 314,419 
P r e s c r i p t i v e d r u g causes new c o n d i t i o n , 337 
P r i m a r y c o n s e q u e n t i a l c o n d i t i o n , 314,383 

C l a i m n o t compensable 
C o n s e q u e n t i a l c o n d i t i o n 

M a j o r cause t e s t n o t met, 64,204,430,472,477 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 42,312,389,471,504 
I n t e r v e n i n g i n j u r y , 485 
Long p e r i o d w i t h o u t symptoms o r t r e a t m e n t , 42 
M a t e r i a l cause t e s t n o t met, 112,169,485,497 
M u l t i p l e p o s s i b l e causes, 82,472,477 
No c u r r e n t c o n d i t i o n , 113 
P r e - e x i s t i n g c o n d i t i o n 

I n j u r y n o t major cause o f c o n d i t i o n , need f o r t r e a t m e n t , 244 
Re t u r n s t o p r e - i n j u r y s t a t u s , 554 

Symptoms n o t documented a t t i m e o f i n j u r y , 207,300,393,401 
D i r e c t & n a t u r a l consequences 

I n j u r y d u r i n g A u t h o r i z e d T r a i n i n g Program, 296 
MVA on t r i p t o p h y s i c a l t h e r a p y , 204 

MEDICAL OPINION 
A n a l y s i s v. c o n c l u s o r y o p i n i o n 

C o n c l u s o r y o p i n i o n 
A t t o r n e y - w r i t t e n o p i n i o n , u n e x p l a i n e d response, 213,327 
Concurrence l e t t e r , 7 
I n a d e q u a t e l y e x p l a i n e d , 169,176,194,389,490,497 
U n e x p l a i n e d c o n c l u s i o n , 42,82,140,251,398,420 

P e r s u a s i v e a n a l y s i s , 10,82,138,140,194,225,251,279,383,398,420,448,477 
Based on 

C l a i m a n t ' s o p i n i o n , 42 
Complete, a c c u r a t e h i s t o r y , 236,448 
Exam o r t r e a t m e n t l o n g a f t e r c r i t i c a l - e v e n t , 327,339 
Exams o r t r e a t m e n t b e f o r e , a f t e r , key e v e n t , 445,500 
E x p e r t i s e , g r e a t e r o r l e s s e r , 10,64,138,148,309,316,383 
F a i l u r e t o address o t h e r , c o n t r a r y o p i n i o n s , 90 
F a i l u r e t o c o n s i d e r a l l p o s s i b l e f a c t o r s , 60,112,138,169,411,477,497,500,541 
F a i l u r e t o q u a n t i f y c o n t r i b u t i n g f a c t o r s , 53,57,85 
I n a c c u r a t e h i s t o r y , 53,279,300,306,350,429,471,481,489 
I n c o m p l e t e h i s t o r y , 383,471 
I n c o r r e c t d i a g n o s i s , 279 
Law o f t h e case, assumption c o n t r a r y t o , 104,173 
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MEDICAL OPINION ( c o n t i n u e d ) 
Based on ( c o n t i n u e d ) 

L e g a l v s . m e d i c a l o p i n i o n , 274 
Longterm t r e a t m e n t , 18,309 
"Magic words", n e c e s s i t y o f , 39,382,444,481,541,549 
N o n c r e d i b l e c l a i m a n t , 60 
P o s s i b i l i t y v s . p r o b a b i l i t y , 64,216 
P r o s p e c t i v e a n a l y s i s , 169 
S i n g l e exam v s . l o n g t e r m t r e a t m e n t , 445,500 
Temporal r e l a t i o n s h i p , 316,383 
V a r y i n g h i s t o r i e s , 67 

N e c e s s i t y o f 
I n j u r y c l a i m / c u r r e n t (new) c o n d i t i o n , 64,67,337,383 
I n j u r y c l a i m / c u r r e n t (same) c o n d i t i o n , 42,82 
I n j u r y c l a i m / p r e - e x i s t i n g c o n d i t i o n , 148,165,251,401,500 
I n j u r y c l a i m / p s y c h o l o g i c a l c o n d i t i o n , 53,481 
I n j u r y c l a i m : m y o c a r d i a l i n f a r c t i o n , 306 
O c c u p a t i o n a l d i s e a s e c l a i m , 10,350,406,411,420,448,507,549 
R e s p o n s i b i l i t y i s s u e , 2 

T r e a t i n g p h y s i c i a n 
O p i n i o n d e f e r r e d t o , 2,8,126,148,176,236,305,316,337,378,406,419,420,423, 

448,481,507 
O p i n i o n n o t d e f e r r e d t o 

I n a c c u r a t e h i s t o r y , 300,489 
I n a d e q u a t e a n a l y s i s , 60,82,169,327 
I n c o n s i s t e n t o r c o n t r a d i c t o r y o p i n i o n s , 82,113,155,187,251,386 
One-time t r e a t m e n t , 10 

MEDICAL SERVICES 
See a l s o : JURISDICTION 
A u t h o r i z a t i o n , r e q u e s t f o r 

T i m e l y p r o c e s s i n g i s s u e , 476 
What c o n s t i t u t e s , 454 

D i a g n o s t i c s e r v i c e , 173 
Emergency room t r e a t m e n t , 274 
M e d i c a l a i d e s t i p e n d , 518 
P a l l i a t i v e c a r e 

Reasonable & necessary i s s u e 
C l a i m n o t compensable, 181 

S t i p u l a t i o n t o p r o v i d e , 527 
P e n a l t y i s s u e 

Conduct r e a s o n a b l e , 476,518 
Conduct u n r e a s o n a b l e , 527 

P r o l i f e r a n t i n j e c t i o n t h e r a p y ( p r o l o t h e r a p y ) , 454 
P s y c h i a t r i s t v s . p s y c h o l o g i s t , 281 
Su r g e r y 

Reasonable & necessary i s s u e , 454 
T i m e l y p r o c e s s i n g i s s u e , 476 

Thermography, 3 

MEDICALLY STATIONARY 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE 
Permanent d i s a b i l i t y a t d e a t h ; n e c e s s i t y o f , 72 

NONCOMPLYING EMPLOYER See COVERAGE QUESTIONS; DENIAL OF CLAIMS 

NONSUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 
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OCCUPATIONAL DISEASE CLAIMS (FILING) 
T i m e l i n e s s 

Date w o r k e r i n f o r m e d o f d i s e a s e and cause, 194,571 

OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
See a l s o : FIREFIGHTERS; PSYCHOLOGICAL CONDITION CLAIMS; SUCCESSIVE 

EMPLOYMENT EXPOSURES 
Burden o f p r o o f / a p p l i c a b l e s t a t u t e 

1990 Amendments, 187,279,358 
Date o f d i s e a s e , 194 
N e c e s s i t y o f d i a g n o s i s d i s c u s s e d , 398 
Pre-1990, 8,24,194,420,564,571 
" P r e d i s p o s i t i o n " d i s c u s s e d , 358 

Cl a i m compensable 
Ma j o r cause t e s t met, 117,118,358,411,420,444,448,541,571 
O b j e c t i v e f i n d i n g s t e s t met, 187 
P r e - e x i s t i n g c o n d i t i o n 

Made s y p t o m a t i c , 8 
Maj o r cause o f wo r s e n i n g t e s t met, 406 
U n r e l a t e d , doesn't a f f e c t c o n d i t i o n a t i s s u e , 444 

Cl a i m n o t compensable 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 279,398 
Ma j o r cause t e s t n o t met, 35,138,140,194,350,382,429,448,549 
M u l t i p l e p o s s i b l e causes, 549 
P h y s i c a l c o n d i t i o n , s t r e s s caused, 277 
P r e - e x i s t i n g c o n d i t i o n n o t worsened, 24,459,507 
T o x i c exposure n o t e s t a b l i s h e d , 489 

Vs. a c c i d e n t a l i n j u r y , 35,429 

OCCUPATIONAL DISEASE, CONDITION OR INJURY 
Acne, 64 
B e l l ' s p a l s y , 383 
C a r p a l t u n n e l syndrome, 10,13,14,231 
C h a r c o t ' s d i s e a s e , 358 
Coronary a r t e r y d i s e a s e , 165 
Deep v e i n v a s c u l a r incompetency, 554 
Drug dependency, 18 
E s o p h o g i t i s , 337 
H e a r i n g l o s s , 117,118,138,140 
Hematoma, 200 
Hemorrhoids, 275 
H y p e r t e n s i o n , 277 
Median e n t r a p m e n t , 10 
M y o c a r d i a l i n f a r c t i o n , 165,306 
O r g a n i c b r a i n d i s o r d e r , 67 
S c h i z o a f f e c t i v e d i s o r d e r , 339 
S e i z u r e s , 205 
S p o n d y l o s i s , 382 
S p o n d y l o t i s t h e s i s , 8 
S t e n o s i s , 8 
T h o r a c i c o u t l e t syndrome, 312 
U l n a r n e u r o p a t h y , 411 

OFFSETS/OVERPAYMENTS 
A l l o w e d 

TTD v s . PPD, 440,533,535 
Not a l l o w e d 

TTD v s . PPD, 533 
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OWN MOTION R E L I E F 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE; JURISDICTION 
P o s t p o n e m e n t o f a c t i o n 

S u p p o r t i n g e v i d e n c e , f a i l u r e t o p r o v i d e , 480 
R e c o n s i d e r a t i o n r e q u e s t 

P e n a l t y i s s u e a s , 25 
R e l i e f a l l o w e d 

C a r r i e r r e q u e s t * B o l d Page = C o u r t C a s e * 
R e o p e n i n g a u t h o r i z e d f o r TTD, 447 
R e p o r t r e c a u s a l r e l a t i o n s h i p , 220,224 

C l a i m a n t r e q u e s t 
M e d i c a t i o n s d e n i e d u n t i l i n p a t i e n t e v a l u a t i o n , 4 5 1 

R e l i e f d e n i e d 
C a r r i e r r e q u e s t 

R e i m b u r s e m e n t , Reopened C l a i m s R e s e r v e 
C o s t s o f r e p o r t t o d e t e r m i n e c o m p e n s a b i l i t y , 52 
C u r r e n t c o n d i t i o n u n r e l a t e d t o i n j u r y , 516 

C l a i m a n t r e q u e s t 
C a r r i e r c l o s u r e a f f i r m e d , 512,517 
C o m p e n s a b i l i t y o f c o n d i t i o n n o t p r o v e n , 317 
E n f o r c e m e n t , PTD a w a r d , 234 
No s u r g e r y r e q u e s t , 317 
P e n a l t y , 25 
P r e - 1 9 6 6 i n j u r y : c l a i m a n t ' s m e d i c a l e x p e n s e s , 5 2,57,89 
T e m p o r a r y d i s a b i l i t y 

C o m p e n s a b i l i t y o f c o n d i t i o n n o t p r o v e n , 57,298 
No w o r s e n i n g , 123 
N o t i n w o r k f o r c e a t t i m e o f w o r s e n i n g , 5 7 ,100,116 

PAYMENT 
P e n d i n g a p p e a l 

S t a y o f p a y m e n t ( 1 9 9 0 Amendments) 
D e a t h b e n e f i t s , 26,219 
PTD, 146,202 
S u b s t a n t i v e v s . p r o c e d u r a l r i g h t s , 27 
TTD b e n e f i t s , 27,169 

P E N A L T I E S 
"Amounts t h e n d u e " r e q u i r e m e n t 

D i s c u s s e d , 1 0 8 , 3 8 6 
G e n e r a l l y , 4 9 7 , 502 
M e d i c a l s e r v i c e s a s , 232 

"Then " d u e d i s c u s s e d , 108,518 

PERMANENT PARTIAL D I S A B I L I T Y (GENERAL) 
A t t e n d i n g v s . o t h e r p h y s i c i a n ' s r a t i n g 

C o n c u r r e n c e w i t h IME, 2 2 1 
G e n e r a l l y , 1 3 6 , 2 2 1 

F i r s t r a t i n g 
New c o n d i t i o n , 18 

When t o r a t e 
D a t e o f h e a r i n g v s . c l o s u r e d a t e , 2 2 1,313,436 
M e d i c a l l y s t a t i o n a r y r e q u i r e m e n t , 32,347 
"Time o f d e t e r m i n a t i o n " , 413 
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PERMANENT PARTIAL D I S A B I L I T Y (SCHEDULED) 
A f f e c t e d b o d y p a r t 

Arm, 5 4 , 1 8 7 , 2 5 0 , 3 1 3 
F i n g e r , 508 
F o r e a r m , 2 9 2 , 4 1 6 
Hand, 1 8 7 , 3 4 3 
H e a r i n g l o s s , 4 6 1 
Knee, 2 0 3 , 3 4 5 , 3 4 7 
Thumb, 32 
W r i s t , 4 4 , 3 13 

C l e a r & c o n v i n c i n g e v i d e n c e 
A w a r d made, 44 
A w a r d n o t made, 203 

F a c t o r s c o n s i d e r e d 
C h o n d r o m a l a c i a , 203 
C h r o n i c c o n d i t i o n 

A w a r d made, 54 , 1 8 7 , 2 9 2 , 3 4 7 
A w a r d n o t made, 250 

"Due t o i n j u r y " r e q u i r e m e n t , 54 
F u s i o n , 32 
G r i p s t r e n g t h , 4 4 , 5 4 , 2 5 0 , 2 9 2 , 4 1 6 , 5 0 8 
L a s t a r r a n g e m e n t o f c o m p e n s a t i o n 

W o r s e n i n g s i n c e r e q u i r e m e n t , 292 
L a y v s . m e d i c a l e v i d e n c e , 187 
L o s s o f s e n s a t i o n , 343,508 
M e d i c a l l y s t a t i o n a r y a t r a t i n g r e q u i r e m e n t , 54,347 
P a i n , 345 
Range o f m o t i o n 

M e a s u r e m e n t s i n c o m p a t i b l e w i t h s t a n d a r d s , 313 
O p i n i o n w i t h o u t f i n d i n g s , 44 

R e f u s a l o f t r e a t m e n t , 44 
R a t e p e r d e g r e e 

D a t e $305 e f f e c t i v e , 1,54 
P e n a l t y i s s u e , 1,551 
S t i p u l a t i o n t o l o w e r d o l l a r s p e r d e g r e e , 372 
When t o r a i s e i s s u e , 505 

S t a n d a r d s (WCD A d m i n . O r d e r 7-1988) a p p l i e d , 4 4 , 5 4 , 1 8 7 , 2 5 0 , 2 9 3 , 3 4 7 , 5 0 8 

PERMANENT PARTIAL D I S A B I L I T Y (UNSCHEDULED) 
See a l s o : PPD (GENERAL) 
B a c k & n e c k 

No a w a r d , 1 1 3 , 2 6 9 , 3 8 5 
1-15% 
1 6 - 3 0 % , 1 8 , 1 2 6 , 2 9 4 , 4 3 6 , 5 3 5 , 5 7 9 
3 1 - 5 0 % , 2 2 1 
5 1 - 1 0 0 % 

Body p a r t o r s y s t e m a f f e c t e d 
H i p , 294 
P s y c h o l o g i c a l c o n d i t i o n , 18 
S h o u l d e r , 1 1 , 7 2 , 3 1 3 , 3 4 3 , 4 0 0 , 4 4 0 , 4 7 2 
T i n n i t u s , 4 6 1 
TMJ, 4 6 1 
V e s t i b u l a r p r o b l e m s , 4 6 1 

B u r d e n o f p r o o f , 417 
C l e a r & c o n v i n c i n g e v i d e n c e i s s u e 

A w a r d n o t made, 44,400,535,579 
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PERMANENT PARTIAL D I S A B I L I T Y (UNSCHEDULED) ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d 

A d a p t a b i l i t y * B o l d Page = C o u r t C a s e * 
J o b a t i n j u r y , 4 4 , 2 2 1 , 2 9 4 
N o t w o r k i n g d ue t o i n j u r y , 104,440 
N o t w o r k i n g f o r r e a s o n o t h e r t h a n i n j u r y , 126 
R e t u r n t o m o d i f i e d w o r k , 294 
R e t u r n t o r e g u l a r w o r k , 187,579 
R e t u r n e d t o , l e f t , m o d i f i e d w o r k , 11,126 
S e a s o n a l o r t e m p o r a r y w o r k , 400 
" U s u a l a n d c u s t o m a r y w o r k " , 579 
W o r k i n g f o r s p o u s e , 440 

T r a i n i n g 
A w a r d n o t made, 104,126,490 
P r i o r a w a r d 

Same c l a i m , 104 
S k i l l s 

SVP d i s c u s s e d , 346 
T e n - y e a r l i m i t a t i o n d i s c u s s e d , 440 

I m p a i r m e n t 
As p r e r e q u i s i t e t o d i s a b i l i t y a w a r d , 113,269 
C h r o n i c c o n d i t i o n 

A w a r d made, 1 2 6 , 1 8 7 , 2 2 1 , 4 3 6 
A w a r d n o t made, 126,2 5 0 , 3 4 3 , 3 8 3 , 4 0 0 , 4 9 0 

C h y m o p a p a i n i n j e c t i o n s , 436 
C l a i m a n t ' s t e s t i m o n y 

I n s u f f i c i e n t t o meet b u r d e n o f p r o o f , 34,490 
D i s c b u l g e 

A w a r d made, 126 
A w a r d n o t made, 113 

"Due t o i n j u r y " r e q u i r e m e n t , 3 13,472,490 
F u t u r e e x a c e r b a t i o n s , a n t i c i p a t i o n s o f , 269 

G e n e r a l l y , 1 1 
M e d i c a l o p i n i o n r e q u i r e m e n t , 34,126 
M e n t a l d i s o r d e r 

D y s t h y m i c o r d e p r e s s i v e d i s o r d e r , 18 
P a i n , 579 
P e r m a n e n c y r e q u i r e m e n t , 34,104 
Range o f m o t i o n 

C o n c l u s o r y o p i n i o n , 104 
M e a s u r e m e n t s i n c o m p a t i b l e w i t h " s t a n d a r d s " , 313,385 
T i m i n g o f r e p o r t r e l i e d u p o n , 126 
V o l u n t a r i l y c o n t r o l l e d , 113 

S p e c u l a t i v e , 72 
S t r e n g t h , l o s s o f , 1 1 
S u r g e r y 

G e n e r a l l y , 1 1 
S t a n d a r d s (WCD A d m i n . O r d e r 7-1988) a p p l i e d , 1 1 , 1 8 , 4 4 , 1 0 4 , 1 2 6 , 2 2 1 , 2 5 0 , 3 8 5 , 4 6 1 , 

535 

PERMANENT TOTAL D I S A B I L I T Y 
A w a r d 

R e f u s e d , 1 6 4 , 3 1 9 , 4 3 6 , 4 9 0 
F a c t o r s c o n s i d e r e d 

L a s t a r r a n g e m e n t o f c o m p e n s a t i o n 
W o r s e n i n g s i n c e r e q u i r e m e n t , 164 

M o t i v a t i o n 
V o c a t i o n a l s e r v i c e s 

R e f u s a l t o c o o p e r a t e i n , 436 
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PERMANENT TOTAL D I S A B I L I T Y ( c o n t i n u e d ) 
F a c t o r s c o n s i d e r e d ( c o n t i n u e d ) 

V o c a t i o n a l i s s u e s , e v i d e n c e 
A b s e n c e f r o m w o r k a n t i c i p a t e d , 320 
O p i n i o n p e r s u a s i v e , 320 

PREMATURE CLAIM CLOSURE See DETERMINATION ORDER/NOTICE OF CLOSURE; MEDICALLY 
STATIONARY 

PREMIUM AUDIT I S S U E See COVERAGE QUESTIONS 

PSYCHOLOGICAL CONDITION CLAIMS 
O c c u p a t i o n a l d i s e a s e c l a i m 

A p p l i c a b l e s t a t u t e / b u r d e n o f p r o o f 
1990 Amendments, 53 

C l a i m n o t c o m p e n s a b l e 
C l e a r & c o n v i n c i n g e v i d e n c e t e s t n o t met, 85 
J o b , o f f - j o b s t r e s s o r s n o t q u a n t i f i e d , 85 
M a j o r c a u s e t e s t n o t m e t , 565,567 
R e a s o n a b l e d i s c i p l i n a r y o r c o r r e c t i v e a c t i o n , 567 
" S t r e s s " n o t a r e c o g n i z e d m e n t a l d i s o r d e r , 277 
S t r e s s o r g e n e r a l l y i n h e r e n t , 183 
S t r e s s o r n o t r i s k o f e m p l o y m e n t , 565 
S t r e s s o r s n o t r e a l a n d o b j e c t i v e , 183,277 

R e l a t i o n s h i p : c u r r e n t c o n d i t i o n t o a c c e p t e d c o n d i t i o n , 339 
R e l a t i o n s h i p t o p h y s i c a l i n j u r y c l a i m 

B u r d e n o f p r o o f , 1 8 , 5 3 , 1 0 4 , 1 1 3 , 2 2 5 , 4 2 3 
C l a i m c o m p e n s a b l e 

D r u g - r e l a t e d d e f e n s e f a i l s , 66 
I n a p p r o p r i a t e r e m a r k s b y c h i r o p r a c t o r , 392,526 
M a j o r c a u s e t e s t m e t , 18 , 3 9 2 , 4 2 3 , 4 8 1 , 5 2 6 
M a t e r i a l c a u s e t e s t m e t , 104 

C l a i m n o t c o m p e n s a b l e 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 53 
M a j o r c a u s e t e s t n o t m e t , 113 
No c o n d i t i o n r e q u i r i n g t r e a t m e n t , 113 

REMAND 
By B o a r d 

To d e t e r m i n e 
" A t t e n d i n g p h y s i c i a n " s t a t u s , o u t - o f - s t a t e d o c t o r , 136 
C o m p e n s a b i l i t y ( b a c k - u p d e n i a l ) , 2 6 1 
R e s p o n s i b i l i t y , 139,178 
W h e t h e r c l a i m a c c e p t e d , 163 
W h e t h e r p o s t p o n e m e n t j u s t i f i e d , 468,539 

To h o l d h e a r i n g o n a l l i s s u e s , 439 
M o t i o n f o r , a l l o w e d 

F o r e v i d e n c e n o t o b t a i n a b l e w i t h due d i l i g e n c e , 474 
M o t i o n f o r , d e n i e d 

Case n o t i n s u f f i c i e n t l y , i m p r o p e r l y d e v e l o p e d , 3 6 , 1 3 0 , 1 4 4 , 1 5 7 , 2 2 1 , 2 4 4 , 3 4 7 , 
4 0 9 , 5 4 3 

E v i d e n c e a v a i l a b l e w i t h due d i l i g e n c e , 4 7 , 3 0 8 , 3 7 2 , 4 1 7 , 5 1 3 
I r r e l e v a n t e v i d e n c e , 1 5 7 , 2 2 1 , 3 4 7 , 5 1 3 , 5 4 3 
P r e m a t u r e ( i s s u e n o t r i p e ) , 400 

By C o u r t o f A p p e a l s 
To d e t e r m i n e 

C o m p e n s a b i l i t y 
O c c u p a t i o n a l d i s e a s e c l a i m , 561 

I n c o n s i s t e n c y i n B o a r d ' s o r d e r , 575 
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REMAND ( c o n t i n u e d ) 
By C o u r t o f A p p e a l s — T o d e t e r m i n e ( c o n t i n u e d ) 

I n d e p e n d e n t c o n t r a c t o r s t a t u s , 595 
W h e t h e r c l a i m a n t w i l l i n g t o w o r k ( T T D ) , 557 
W h e t h e r TTD p a y a b l e p e n d i n g r e v i e w , 591 

REQUEST FOR HEARING ( F I L I N G ) 
L a t e f i l i n g i s s u e 

D e n i a l * B o l d Page = C o u r t C a s e * 
A p p e a l n o t t i m e l y f i l e d , 587 
A p p e a l t i m e l y f i l e d , 325,370 
Good c a u s e i s s u e 

A t t o r n e y ' s e m p l o y e e ' s n e g l e c t , 247 
C o n f u s i o n b e t w e e n t w o c a r r i e r s , 587 
C o n f u s i o n b e t w e e n t w o c l a i m s , 260 
M i s p l a c e d d e n i a l a f t e r r e c e i p t , 147 

Wrong i n f o r m a t i o n o n R e q u e s t f o r H e a r i n g , 587 
M a i l i n g v s . r e c e i p t i s s u e , 2 1 1 

" P a r t y " d e f i n e d o r d i s c u s s e d , 182 
P r e m a t u r e 

G e n e r a l l y , 358 
PPD i s s u e , no R e q u e s t f o r R e c o n s i d e r a t i o n ( D . I . F . ) , 47 

REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
A c c e l e r a t e d h e a r i n g , a u t h o r i t y f o r , 1 81 
" C o n v e n i n g " o f h e a r i n g d i s c u s s e d , 8 
I s s u e 

D e n i a l amended a t h e a r i n g , 393 
N o t r a i s e d ; R e f e r e e s h o u l d n ' t d e c i d e , 436,469 
R a i s e d f i r s t a t h e a r i n g , 358 
R a i s e d f i r s t i n c l o s i n g a r g u m e n t , 200 

M o t i o n t o d i s m i s s 
D e n i e d 

C l a i m a n t a b s e n t , 240 
P o s t p o n e m e n t o r c o n t i n u a n c e , M o t i o n f o r 

G e n e r a l l y , 4 6 8 , 5 3 9 
R e c o n s i d e r a t i o n , R e q u e s t f o r 

R e f e r e e ' s d i s c r e t i o n , 417 
R e f e r e e , M o t i o n f o r c h a n g e o f , 217 

¥>.! 

REQUEST FOR BOARD REVIEW ( F I L I N G ) 
C r o s s - r e q u e s t , n e c e s s i t y o f , 164 
D i s m i s s a l o f 

CDA r e s o l v e s i s s u e s o n r e v i e w , 158 
" F i l i n g " d i s c u s s e d , 144 
F i n a l o r d e r o f R e f e r e e , n e c e s s i t y o f , 123,349,464 
M o t i o n o f d i s m i s s 

D e n i e d 
A b a t e m e n t , R e f e r e e ' s o r d e r , 99 
J u r i s d i c t i o n a l i s s u e , 123 
No b r i e f f i l e d , 464,539 
R e q u e s t f o r h e a r i n g w i t h d r a w n , d i s m i s s e d , a p p e a l e d , 464 
T i m e l y n o t i c e t o a l l p a r t i e s , 464,539 
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REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) 
I s s u e 

C o n s t i t u t i o n a l , 100 
D e f e n s e t h e o r y , n o t r a i s e d a t h e a r i n g , 7 1 
J u r i s d i c t i o n , when t o r a i s e , 182 
N o t r a i s e d a t h e a r i n g , 1 19,182,461,535 
N o t r a i s e d o n r e v i e w , 32 
R a i s e d a t h e a r i n g , 194 

M o t i o n t o S t r i k e B r i e f 
D i s a l l o w e d 

I s s u e s d i s c u s s e d p r o p e r l y b e f o r e B o a r d , 164 
No c o l l a t e r a l a t t a c k , a n o t h e r c a s e , 2 6 1 
R e p l y b r i e f a p p r o p r i a t e , 493 
T i m e l y f i l e d , 1 4 4,279,375 
T i m e l y s e r v i c e o n o p p o s i n g c o u n s e l , 436 

R e c o n s i d e r a t i o n R e q u e s t 
D e n i e d 

C o u r t o f A p p e a l s a p p e a l p e n d i n g , 308 
R e p u b l i c a t i o n 

D i s c u s s e d , 62 
R e q u e s t f o r d e n i e d , 62 

REQUEST FOR REVIEW—COURTS (INCLUDES F I L I N G , PRACTICE & PROCEDURE) 
S a n c t i o n s f o r f r i v o l o u s c a s e , 577 

RES JUDICATA 
C l a i m p r e c l u s i o n v s . i s s u e p r e c l u s i o n 

D i s c u s s e d , 2 6 1 
P r i o r c l a i m c l o s u r e / r e q u e s t f o r r e c l o s u r e , 410 
P r i o r d e n i a l 

N o t a p p e a l e d ; c u r r e n t c l a i m f o r same c o n d i t i o n , 216 
P r i o r l i t i g a t i o n 

C l a i m o r i s s u e l i t i g a t e d o r p r e c l u d e d 
C e r v i c a l c o n d i t i o n / C 4 - 5 , 85 
D i s m i s s a l w i t h p r e j u d i c e / D e t e r m i n a t i o n O r d e r , 372 
Own M o t i o n O r der/Own M o t i o n c l a i m , 89 

C l a i m o r i s s u e n o t l i t i g a t e d o r p r e c l u d e d 
C o m p e n s a b i l i t y / c u r r e n t c o n d i t i o n ( a l l p s y c h o l o g i c a l ) , 339 ^ 
E n t i t l e m e n t t o TTD/back-up d e n i a l , 403 '% 

P r i o r s e t t l e m e n t 5? 
C l a i m a c c e p t e d l a t e / s u b s e q u e n t l y d e n i e d , 2 6 1 
DCS c u r r e n t c o n d i t i o n / a g g r a v a t i o n c l a i m , 309 
PPD a w a r d / r a t e p e r d e g r e e , 180 

S t i p u l a t i o n a c c e p t i n g v e s t i b u l a r c o n d i t i o n / T M J c l a i m , 244 

R E S P O N S I B I L I T Y CASES See SUCCESSIVE EMPLOYMENT EXPOSURES 
SAFETY VIOLATIONS 

SETTLEMENTS & STIPULATIONS 
See a l s o : RES JUDICATA 
C l a i m s D i s p o s i t i o n A g r e e m e n t 

O r d e r a p p r o v i n g 
I n a d v e r t e n t e r r o r 

C o p i e s , o m i s s i o n t o p r o v i d e , 57 
Summary s h e e t n o t c o r r e c t e d , 63 

M i s r e p r e s e n t a t i o n n o t e s t a b l i s h e d , 97 
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SETTLEMENTS & STIPULATIONS ( c o n t i n u e d ) 
C l a i m s D i s p o s i t i o n A g r e e m e n t — O r d e r a p p r o v i n g ( c o n t i n u e d ) 

On R e c o n s i d e r a t i o n 
Addendum r e m o v e s o f f e n s i v e t e r m , 8 1 
H a n d w r i t t e n amendment, 423 

O r d e r d i s a p p r o v i n g * B o l d Page = C o u r t C a s e * 
A t t o r n e y f e e 

C o s t s , 5 1 
C l a i m s p r o c e s s i n g f u n c t i o n s , 5 1 
L i m i t a t i o n o n m e d i c a l s e r v i c e s 

G e n e r a l l y , 496 
M e d i c a l l y s t a t i o n a r y d a t e d e c l a r e d , 5 1 

R e c o n s i d e r a t i o n r e q u e s t 
N o t t i m e l y f i l e d , 87 

S t i p u l a t e d a g r e e m e n t 
E n f o r c e m e n t i s s u e , 2 8 1 , 4 7 5 , 4 9 2 , 5 2 7 
M o t i o n t o s e t a s i d e , 478 

PPD i s s u e : H e a r i n g s D i v i s i o n w i t h o u t a u t h o r i t y , 47 

SUBJECT WORKERS See COVERAGE QUESTIONS 
S U C C E S S I V E (OR MULTIPLE) EMPLOYMENT EXPOSURES 

A g g r a v a t i o n / n e w i n j u r y o r o c c u p a t i o n a l d i s e a s e 
A c c e p t e d c l a i m n o t c l o s e d ; r e s p o n s i b i l i t y s h i f t s , 322 
A g g r a v a t i o n f o u n d , 2 , 4 , 1 3 , 2 3 6 , 2 7 9 , 3 7 5 , 3 8 6 
B u r d e n o f p r o o f 

1990 Amendments, 2,4,36,124,236,386,445 
C o n d i t i o n v s . b o d y p a r t , d i s c u s s e d , 102 
P r e - 1 9 9 0 , 257 

C o m p e n s a b i l i t y c o n c e d e d 
.307 O r d e r e n t e r e d : e f f e c t o n c o m p e n s a b i l i t y i s s u e , 178 
By o n e c a r r i e r , a l l d e n i a l s a f f i r m e d , 3 3 1 

C o m p e n s a b i l i t y n o t c o n c e d e d 
O v e r b r o a d d e n i a l s e t a s i d e , 380 

New i n j u r y f o u n d , 3 6 , 1 0 2 , 1 2 4 , 2 5 7 , 3 2 2 , 3 8 0 , 4 4 5 
One c l a i m DCS'd: e f f e c t o n r e m a i n i n g c a r r i e r s , 539 

I n j u r y d u r i n g A u t h o r i z e d T r a i n i n g P r o g r a m , 296 
L a s t i n j u r i o u s e x p o s u r e i s s u e 

D a t e o f d i s a b i l i t y , 561 
O r e g o n / o u t - o f - s t a t e c l a i m , 286,571 
S t a n d a r d o f r e v i e w , 4,124,139,178,375 

TEMPORARY TOTAL D I S A B I L I T Y See a l s o : OWN MOTION JURISDICTION; PAYMENT 
E n t i t l e m e n t 

B u r d e n o f p r o o f , 169,547 
C l a i m n o t c l o s e d , 378 
L e f t m o d i f i e d w o r k due t o i n j u r y , 510 
S u b s t a n t i v e v s . p r o c e d u r a l , 4 3 3 , 5 2 1 
Two c l a i m s : how t o a v o i d d o u b l e b e n e f i t s , 447 
U n e m p l o y m e n t b e n e f i t s , r e c e i p t o f , 484 
W i t h d r a w a l f r o m l a b o r m a r k e t i s s u e 

F u l l t i m e s t u d e n t , 5 2 1 
" R e g u l a r , g a i n f u l e m p l o y m e n t " d i s c u s s e d 
R e t i r e m e n t , 377 

I n t e r i m c o m p e n s a t i o n 
A g g r a v a t i o n c l a i m 

1 990 Amendment r e q u i r e m e n t s , 6 7 , 2 31,427,520 
"Due t o i n j u r y " r e q u i r e m e n t , 504 
R e t r o a c t i v e a u t h o r i z a t i o n , 504 
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TEMPORARY TOTAL D I S A B I L I T Y ( c o n t i n u e d ) 
P e n a l t y i s s u e 

F a i l u r e t o p a y 
C o n d u c t r e a s o n a b l e , 427,510 
C o n d u c t u n r e a s o n a b l e , 159,484 

L a t e p a y m e n t i s s u e , 159 
R a t e , 524 
T e r m i n a t i o n o f TTD, 9 3 , 3 6 2 , 3 9 6 , 5 2 1 

R a t e 
B u r d e n o f p r o o f , 569 
" E x t e n d e d g a p s " d i s c u s s e d , 524,569 
O n - c a l l e m p l o y e e , 524 
O v e r t i m e , 524 
"Time o f h i r e " i s s u e , 569 

T e m p o r a r y p a r t i a l d i s a b i l i t y 
L a b o r d i s p u t e p r e v e n t s w o r k , 321,506 
T e r m i n a t i o n ( j o b ) a f t e r r e t u r n t o w o r k , 134 
W i t h d r a w a l o f j o b o f f e r , 484 

T e r m i n a t i o n 
1990 Amendments, 9 3 , 3 6 2 , 5 2 1 
U n i l a t e r a l t e r m i n a t i o n 

A t t e n d i n g p h y s i c i a n u n a b l e t o v e r i f y i n a b i l i t y t o w o r k , 513 
C l a i m a n t becomes f u l l t i m e s t u d e n t , 521,543 
C l a i m a n t l e f t c o u n t r y , 396 
D e n i a l o f d i s a b l i n g s t a t u s , 433 
I n c a r c e r a t i o n , 362 
R e l e a s e t o m o d i f i e d w o r k , 93,362,433 
T e r m i n a t i o n ( j o b ) b e f o r e s t a r t o f m o d i f i e d w o r k , 433 

THIRD PARTY CLAIMS 
D i s t r i b u t i o n i s s u e 

C a r r i e r ' s l i e n 
C l a i m , t h i r d p a r t y i n j u r y c o s t s i n d i s t i n g u i s h a b l e , 288 
C o n f l i c t o f l a w s q u e s t i o n , 353 

M a l p r a c t i c e a c t i o n p r o c e e d s , 75,353 
P a y i n g a g e n c y ' s l i e n 

M a l p r a c t i c e a c t i o n : m e d i c a l s , t e m p o r a r y d i s a b i l i t y , 75 
S e t t l e m e n t i s s u e 

C a r r i e r o b j e c t i o n o v e r r u l e d , 466 

TIME LIMITATIONS See AGGRAVATION CLAIM (PROCEDURAL); CLAIMS F I L I N G ; REQUEST 
FOR HEARING ( F I L I N G ) ; REQUEST FOR REVIEW ( F I L I N G ) ; 
REQUEST FOR REVIEW—COURTS 

TORT ACTION 
See a l s o : EXCLUSIVE REMEDY 

VOCATIONAL REHABILITATION 
D i r e c t o r ' s o r d e r 

A f f i r m e d 
D i s m i s s a l , 532 
S e t t l e m e n t , c l a i m a n t u n r e p r e s e n t e d , 440 

F i l i n g , t i m e f o r 
D i r e c t o r ' s r e v i e w , 532 
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Case P a g e ( s ) 

A b b o t t v . S A I F , 45 Or App 657 ( 1 9 8 0 ) 6 4 , 3 0 9 , 3 1 3 
Adams v . T r a n s a m e r i c a I n s . G r o u p , 45 Or App 769 ( 1 9 8 0 ) 182 
A e t n a C a s u a l t y v . A s c h b a c h e r , 107 Or App 494 ( 1 9 9 1 ) 24,117,194,35.0, 

3 5 8 , 3 8 2 , 4 2 0 , 4 4 4 , 4 4 8 , 4 5 9 , 5 0 7 , 5 4 1 , 5 4 9 , 5 6 1 , 5 6 4 , 5 6 5 , 5 6 7 
A e t n a C a s u a l t y v . J a c k s o n , 108 Or App 253 ( 1 9 9 1 ) 163,362 
A e t n a C a s u a l t y v . K u p e t z , 106 Or App 670 ( 1 9 9 1 ) 322 
A e t n a C a s u a l t y & S u r e t y v . OHSU, 310 Or 6 1 ( 1 9 9 0 ) 562 
A g r i p a c , I n c . v . Zimmerman, 97 Or App 512 ( 1 9 8 9 ) 79 
A l l e n v . A m e r i c a n H a r d w o o d s , 102 Or App 562 ( 1 9 9 0 ) 353 
A l l i e v . S A I F , 79 Or App 284 ( 1 9 8 6 ) 1 0 , 3 1 6 
A l v a r e z v . GAB B u s i n e s s S e r v i c e s , 72 Or App 524 ( 1 9 8 5 ) 90 
A n d e r s o n v . P u b l i s h e r s P a p e r , 78 Or App 513 ( 1 9 8 6 ) 1 47,247,587 
A r g o n a u t I n s . v . K i n g , 63 Or App 847 ( 1 9 8 3 ) 4 6 4 , 5 3 9 
A r g o n a u t I n s . v . Mock, 95 Or App 1 ( 1 9 8 9 ) 2 0 0 , 3 9 0 
A r m s t r o n g v . A s t e n - H i l l , 90 Or App 200 ( 1 9 8 8 ) 557 
A u s t i n v . S A I F , 48 Or App 7 ( 1 9 8 0 ) 39 
B a r r v . E B I C o m p a n i e s , 88 Or App 132 ( 1 9 8 7 ) 2 8 4 , 3 3 3 
B a r r e t t v . C o a s t Range P l y w o o d , 294 Or 6 4 1 ( 1 9 8 3 ) 336 
B a r r e t t v . D & H D r y w a l l , 300 Or 325 ( 1 9 8 5 ) 8 
B a r r e t t v . D & H D r y w a l l , 300 Or 553 ( 1 9 8 5 ) 8 
Bauman v . S A I F , 295 Or 788 ( 1 9 8 3 ) 1 3 2 , 2 4 0 , 4 0 3 
BBC B r o w n B o v e r i v . L u s k , 108 Or App 623 ( 1 9 9 1 ) 3 3 3 , 5 3 2 
B e n n e t t v . C i t y o f S a l e m , 192 Or 5 3 1 ( 1 9 5 1 ) 479 
B e r l i n e r v . W e y e r h a e u s e r , 54 Or App 624 ( 1 9 8 1 ) 3 9 , 9 0 , 2 1 3 , 3 6 2 , 

535 
B e r l i n e r v . W e y e r h a e u s e r , 92 Or App 264 ( 1 9 8 8 ) 62,182 
B o e h r v . M i d - W i l l a m e t t e V a l l e y Food, 109 Or App 292 ( 1 9 9 1 ) . . . . 1 6 3 , 2 0 7 , 2 4 4 , 4 7 2 , 

504 
B o i s e C a s c a d e v . H a s s l e n , 108 Or App 605 ( 1 9 9 1 ) 82 
B o i s e C a s c a d e v . K a t z e n b a c h , 307 Or 3 9 1 ( 1 9 8 9 ) 436 
Bono v . S A I F , 298 Or 406 ( 1 9 8 4 ) 67 
B o o t h v . T e k t r o n i x . 97 Or App 4 3 1 ( 1 9 8 9 ) 597 
B o t e f u r v . C i t y o f C r e s w e l l , 84 Or App 627 ( 1 9 8 7 ) 3 7 8 , 5 1 0 
B o w e r s E x c a v a t i n g v . W i n t e r , 110 Or App 44 ( 1 9 9 1 ) 549 
B o y e r v . M u l t n o m a h Co. Sch. D i s t . # 1 , 1 1 1 Or App 666 ( 1 9 9 2 ) . . . 4 4 4 , 4 5 9 , 5 0 7 , 5 4 1 , 

549 
B r a c k e v . B a z a ' r , 293 Or 239 ( 1 9 8 2 ) 561 
B r a n s c o m b v . LCDC, 297 Or 142 ( 1 9 8 4 ) 597 
B r o o k s v . D & R T i m b e r , 55 Or App 688 ( 1 9 8 2 ) 1 7 3 , 2 2 0 , 2 2 4 
B r o w n v . A r g o n a u t I n s . , 93 Or App 588 ( 1 9 8 8 ) 4 , 2 9 , 7 9 , 1 4 8 , 1 9 2 , 

5 0 2 , 5 1 0 
B r o w n v . E B I . 289 Or 455 ( 1 9 8 0 ) 247 
B r o w n v . G o l d B e a c h D a i r y , 109 Or App 499 ( 1 9 9 1 ) 345 
B u r t v . B l u m e n a u e r . 84 Or App 144 ( 1 9 8 7 ) 583 
B u s h v . S A I F . 68 Or App 230 ( 1 9 8 4 ) 1 6 8 , 3 0 0 
C a l k i n s v . W e s t c r a f t C h a i r , I n c . . 84 Or App 320 ( 1 9 8 7 ) 410 
C a l l a h a n v . E m p l o y m e n t D i v i s i o n , 97 Or App 234 ( 1 9 8 9 ) 591 
Cameron L o g g i n g v . J o n e s , 109 Or App 3 9 1 ( 1 9 9 1 ) 257 
C a r r v . A l l i e d P l a t i n g , 8 1 Or App 306 ( 1 9 8 6 ) 2 4 4 , 2 6 1 
C a s p e r v . S A I F , 13 Or App 464 ( 1 9 7 3 ) 413 
C a s t l e Homes, I n c . v . W h a i t e , 95 Or App 269 ( 1 9 8 9 ) 595 
C i t y o f P o r t l a n d v . Pa y n e , 108 Or App 771 ( 1 9 9 1 ) 565 
C l a r k v . E r d m a n Meat P a c k i n g , 88 Or App 1 ( 1 9 8 7 ) 571 
C l e m o n s v . R o s e b u r g Lumber Co. , 34 Or App 135 ( 1 9 7 8 ) 44 
C o a s t a l F a r m S u p p l y v . H u l t b e r g , 84 Or App 282 ( 1 9 8 7 ) 1 0 4 , 2 0 5 , 2 7 0 , 2 7 9 , 

2 9 6 , 4 8 7 , 5 4 8 
C o g s w e l l v . S A I F , 74 Or App 234 ( 1 9 8 5 ) 1 47,247,587 
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C o l l i n s v . H v a e n i c C o r p . o f O r e g o n , 86 Or App 484 ( 1 9 8 7 ) 239 
C o l v i n v . I n d u s t r i a l I n d e m n i t y , 3 0 1 Or 743 ( 1 9 8 6 ) 152 
Compton v . W e y e r h a e u s e r , 3 0 1 Or 6 4 1 ( 1 9 8 6 ) 4 7 , 1 5 7 , 2 2 1 , 3 0 8 , 

3 4 7 , 3 7 2 , 4 0 9 , 4 1 7 , 4 7 4 , 5 1 3 , 5 4 3 
Cook v . W o r k e r s ' Comp. D e p t . . 306 Or 134 ( 1 9 8 8 ) 579,583,597 
C u t r i a h t v . W e y e r h a e u s e r . 299 Or 290 ( 1 9 8 5 ) 5 7 , 1 0 0 , 1 1 6 , 1 6 9 , 

3 7 7 , 5 0 4 , 5 5 7 
D a v i e s v . H a n e l L u m b e r , 67 Or App 35 ( 1 9 8 4 ) 2 7 0 , 2 9 6 , 5 4 8 
D a w k i n s v . P a c i f i c M o t o r T r u c k i n g . 308 Or 254 ( 1 9 8 9 ) 5 7 , 1 0 0 , 1 1 6 , 3 7 7 , 

4 8 0 , 5 2 1 , 5 5 7 
D e p t . o f J u s t i c e v . B r y a n t . 1 0 1 Or App 226 ( 1 9 9 0 ) 96 
D e p t . o f J u s t i c e v . H e n d e r s h o t t . 108 Or App 584 ( 1 9 9 1 ) 1 2 1 
D e s t a e l v . N i c o l a i Co., 80 Or App 596 ( 1 9 8 6 ) 4 6 9 , 5 1 8 
D e t h l e f s v . H v s t e r Co.. 295 Or 298 ( 1 9 8 3 ) 5 3 , 3 5 8 , 4 2 0 , 4 4 8 , 

571 
D o l p h v . B a r n e y , 5 Or 1 9 1 ( 1 8 7 4 ) 591 
D o t s o n v . B o h e m i a . 80 Or App 233 ( 1 9 8 6 ) 1 2 1 , 1 5 9 , 1 7 3 , 1 9 2 , 

2 5 1 , 2 8 1 , 4 1 9 , 4 5 7 , 4 7 2 , 4 8 4 
Drews v . E B I C o m p a n i e s , 310 Or 134 ( 1 9 9 0 ) 8 5 , 8 9 , 1 8 0 , 2 4 4 , 

2 6 1 , 3 3 9 , 3 7 2 , 4 0 3 
U u r a n v . S A I F , 87 Or App 509 ( 1 9 8 7 ) 183 
E b b t i d e E n t e r p r i s e s v . T u c k e r , 303 Or 459 ( 1 9 8 7 ) 2 4 0 , 4 0 3 
E B I v . L o r e n c e , 72 Or App 75 ( 1 9 8 5 ) 247 
Eby v . R.L. H o l l e n b e c k & Son, 110 Or App 128 ( 1 9 9 1 ) 3 2 1 
E.C.D. v . S n i d e r E l e c t r o n i c C o n t r o l , 105 Or App 416 ( 1 9 9 1 ) . . . . 539 
E d w a r d s v . S A I F , 30 Or App 2 1 ( 1 9 7 7 ) 316 
E l l i s v . M c C a l l I n s u l a t i o n . 308 Or 74 ( 1 9 8 9 ) 14,485 
E r c k v . B r o w n O l d s m o b i l e . 3 1 1 Or 519 ( 1 9 9 1 ) 1 4 4 , 1 6 8 
E v a n s v . R o o k a r d , I n c . , 85 Or App 213 ( 1 9 8 7 ) 372 
F a r m e r s I n s u r a n c e G r o u p v . SAIF. 3 0 1 Or 612 ( 1 9 8 6 ) 99 
F a z z o l a r i v . U n i t e d B e e r D i s t r i b . . 9 1 Or App 592 ( 1 9 8 8 ) 93 
F e n d r i c h v . C u r r y C o u n t y , 110 Or App 409 ( 1 9 9 1 ) 377 
F i n c h v . S t a v t o n C a n n i n g Co. , 93 Or App 168 ( 1 9 9 0 ) 239 
F i n c h a m v . Wendt, 59 Or App 416 ( 1 9 8 2 ) 555 
F i s c h e r v . S A I F . 76 Or App 656 ( 1 9 8 5 ) 6 2 , 9 9 , 3 0 8 , 4 4 7 
F o r d v . S A I F . 7 1 Or App 825 ( 1 9 8 5 ) 200 
F o r n e y v . W e s t e r n S t a t e s P l y w o o d . 297 Or 628 ( 1 9 8 4 ) 492 
Gathman v . Madsen, 108 Or App 364 ( 1 9 9 1 ) 459 
G e o r g i a P a c i f i c v . P i w o w a r , 305 Or 494 ( 1 9 8 8 ) 1 3 2 , 312 
G e t t m a n v . S A I F , 289 Or 609 ( 1 9 8 0 ) 2 2 1 , 3 4 7 , 4 3 6 
G o r m l e v v . S A I F , 52 Or App 1055 ( 1 9 8 1 ) 6 4 , 2 1 6 
Goss v . W i l k i n s , 80 Or App 2 4 1 ( 1 9 8 6 ) 591 
Gouge v . D a v i d , 185 Or 437 ( 1 9 4 9 ) 597 
G r a b l e v . W e y e r h a e u s e r . 2 9 1 Or 387 ( 1 9 8 1 ) 42 
G r e e n s l i t t v . C i t y o f L a k e Oswego. 305 Or 530 ( 1 9 8 8 ) 3 7 1 
G r i m e s v . S A I F , 87 Or App 597 ( 1 9 8 7 ) 200 
G r o s h o n g v . M o n t g o m e r y Ward, 73 Or App 403 ( 1 9 8 5 ) 436 
G u e r r e r o v . S t a v t o n C a n n i n g . 92 Or App 209 ( 1 9 8 8 ) 554 
G w i n v . L i b e r t y N o r t h w e s t . 105 Or App 1 7 1 ( 1 9 9 1 ) 8 5 , 4 1 3 
Gwvnn v . S A I F . 304 Or 345 ( 1 9 8 7 ) 269 
H a l l v . N o r t h w e s t O u t w a r d Bound Sch. , 280 Or 655 ( 1 9 7 7 ) 100 
Hammons v . P e r i n i C o r p . , 43 Or App 299 ( 1 9 7 9 ) 1 7 6 , 1 9 4 , 2 5 1 , 3 0 6 
Harmon v . S A I F . 54 Or App 1 2 1 ( 1 9 8 1 ) 3 9 , 7 2 , 9 0 , 1 8 7 , 3 6 2 
H a r r i s v . S A I F , 292 Or 683 ( 1 9 8 2 ) 377 
H a r r i s o n v . T a y l o r L u m b e r / T r e a t i n g . I l l Or App 325 ( 1 9 9 2 ) 345 
Henn v . S A I F , 60 Or App 587 ( 1 9 8 2 ) 595 
H e n s e l P h e l p s C o n s t r u c t i o n v . M i r i c h . 8 1 Or App 290 ( 1 9 8 6 ) . . . . 1 0 2 , 2 5 7 , 3 7 5 , 4 4 5 
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H o b s o n v . O r e D r e s s i n g , I n c . , 87 Or App 397 ( 1 9 8 7 ) 2 8 6 , 3 6 5 
H o e c h l i n - C o g b u r n , U-Lane-O C r e d i t , 110 Or App 577 ( 1 9 9 2 ) 567 
H o l d e n v . W i l l a m e t t e I n d u s t r i e s , 28 Or App 613 ( 1 9 7 7 ) 571 
H o l l i n q s w o r t h v . May T r u c k i n g , 59 Or App 5 3 1 ( 1 9 8 2 ) 365 
H o o v e r v . S A I F , 110 Or App 140 ( 1 9 9 1 ) 458 
Humphers v . F i r s t I n t e r s t a t e Bank, 298 Or 706 ( 1 9 8 5 ) 597 
H u m p h r e y v . S A I F , 58 Or App 360 ( 1 9 8 2 ) 1 7 3 , 2 7 0 , 2 9 6 , 5 4 8 
H u t c h e s o n v . W e y e r h a e u s e r , 288 Or 51 ( 1 9 7 9 ) 2 9 , 5 4 , 8 2 , 1 0 4 , 2 9 6 
I n d e p e n d e n t P a p e r S t o c k v . W i n c e r , 100 Or App 625 ( 1 9 9 0 ) 234 

I n t e r n a t i o n a l P a p e r v . H u b b a r d , 
I n t e r n a t i o n a l P a p e r v . T u r n e r , 
I n t e r n a t i o n a l P a p e r v . W r i g h t , 
J a c k s o n v . S A I F , 7 Or App 109 ( 1 9 7 1 ) 5 2 1 
J a n i s c h v . L a n e Co. S-D # 4 5 , 106 Or App 218 ( 1 9 9 1 ) 557 
J e l d - W e n v . McGehee, 72 Or App 12 ( 1 9 8 5 ) 240 
J o h n s o n v . S A I F , 78 Or App 143 ( 1 9 8 6 ) 194,571 
J o n e s v . O.S.C. I . , 107 Or App 78 ( 1 9 9 1 ) 1 2 1 , 2 8 4 , 3 2 8 , 4 5 8 
J o n e s v . O.S.C.I. , 108 Or App 230 ( 1 9 9 1 ) 1 2 1 , 2 8 4 , 3 2 8 , 3 3 3 , 

458 
J o r d a n v . S A I F , 86 Or App 29 ( 1 9 8 7 ) 1 13,445 
J o r d a n v . W e s t e r n E l e c t r i c , 1 Or App 4 4 1 ( 1 9 7 0 ) 142,413 
K a r r v . S A I F , 79 Or App 250 ( 1 9 8 6 ) 557 
K a s s a h n v . P u b l i s h e r s P a p e r , 76 Or App 105 ( 1 9 8 5 ) 2 , 4 2 , 5 3 , 5 4 , 6 4 , 6 7 , 

8 2 , 1 4 8 , 1 6 5 , 2 5 1 , 2 7 5 , 3 0 0 , 3 3 7 , 3 5 0 , 3 8 3 , 3 9 8 , 4 0 1 , 4 0 6 , 4 1 1 , 4 2 0 , 4 2 3 , 4 4 8 , 4 8 1 , 5 0 0 , 5 0 7 , 
549 

K i e n o w ' s F o o d S t o r e s v . L v s t e r , 79 Or App 416 ( 1 9 8 6 ) 1 5 7 , 2 2 1 , 2 4 4 , 2 8 8 , 
3 0 8 , 3 0 9 , 3 4 7 , 5 0 0 , 5 1 3 , 5 4 3 

K o r d o n v . M e r c e r I n d u s t r i e s , 308 Or 290 ( 1 9 8 9 ) 343 
Kuhn v . S A I F , 73 Or App 768 ( 1 9 8 5 ) 104 
L i b e r t y N o r t h w e s t v . B i r d , 99 Or App 560 ( 1 9 8 9 ) 216 
L i b e r t y N o r t h w e s t v . C r o s s , 109 Or App 109 ( 1 9 9 1 ) 4 2 3 , 4 4 4 , 4 8 1 , 5 4 1 , 

549 
L i b e r t y N o r t h w e s t v . Damm, 107 Or App 764 ( 1 9 9 1 ) 117 
L i b e r t y N o r t h w e s t v . S p u r g e o n , 109 Or App 566 ( 1 9 9 1 ) 13,358 
L i n d a m o o d v . S A I F , 78 Or App 15 ( 1 9 8 6 ) 1 6 , 1 2 3 , 3 4 9 , 4 6 4 
L u c a s v . C l a r k , 106 Or App 687 ( 1 9 9 1 ) 7 , 2 7 9 , 3 2 7 , 3 3 1 , 

4 2 7 , 4 8 1 
M a r b e t v . PGE. 277 Or 4 4 7 , 469 ( 1 9 7 7 ) 597 
Marcum v . S A I F , 29 Or App 843 ( 1 9 7 7 ) 555 
M a t t i z a v . F o s t e r , 3 1 1 Or 1 ( 1 9 9 0 ) 577 
M a v i s v . S A I F , 45 Or App 1059 ( 1 9 8 0 ) 7 1 , 4 6 1 , 4 6 9 
M c C l e n d o n v . N a b i s c o B r a n d s , 77 Or App 412 ( 1 9 8 6 ) 5 3 , 3 3 7 , 3 8 2 , 4 2 0 , 

4 2 3 , 4 4 4 , 4 8 1 , 5 4 1 , 5 4 9 
M c G a r r a h v . S A I F , 296 Or 145 ( 1 9 8 3 ) 5 3 , 3 5 8 , 3 8 2 , 4 2 0 , 

4 4 4 , 4 4 8 , 4 5 9 , 5 0 7 , 5 4 1 , 5 4 9 
M c N e t t v . R o v - L a d d C o n s t r u c t i o n Co. , 46 Or App 6 0 1 ( 1 9 8 0 ) 200 
M e l l i s v . McEwen, Hanna, G i s v o l d , 74 Or App 5 7 1 ( 1 9 8 5 ) 1 4 2 , 4 1 3 , 5 2 9 
M e n d e n h a l l v . S A I F , 16 Or App 136 ( 1 9 7 4 ) 1 6 , 1 2 3 , 3 4 9 , 4 6 4 
M e r s h o n v . O r e g o n i a n P u b l i s h i n g , 96 Or App 223 ( 1 9 8 9 ) 597 
M i l l e r v . G r a n i t e C o n s t r u c t i o n . 28 Or App 473 ( 1 9 7 7 ) 6 0 , 6 7 , 2 7 9 , 3 0 0 , 

3 2 7 , 3 5 0 , 4 4 8 
M i l t e n b e r g e r v . Howard's P l u m b i n g , 93 Or App 475 ( 1 9 8 8 ) 6,235,560 
M i s s i o n I n s u r a n c e Co. v . Dundon, 86 Or App 470 ( 1 9 8 7 ) 102 
M i s s i o n I n s u r a n c e Co. v . M i l l e r , 73 Or App 159 ( 1 9 8 5 ) 132 
Mr. L u s t r e C a r C a r e v . N a t ' 1 C o u n c i l , 99 Or App 654 ( 1 9 8 9 ) .... 583 
M i v i l l e v . S A I F , 76 Or App 603 ( 1 9 8 5 ) 2 86,571 
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Moe v . C e i l i n g S y s t e m s , 44 Or App 429 ( 1 9 8 0 ) 4 2 , 8 2 , 1 4 0 , 1 7 6 , 
3 2 7 , 3 8 6 , 3 9 8 

M o n t g o m e r y E l e v . v . T u a l i t v Comm. Hosp., 1 0 1 Or App 299 ( 1 9 9 0 ) 562 
M o n t g o m e r y Ward v . C u t t e r , 64 Or App 759 ( 1 9 8 3 ) 413 
M o n t g o m e r y Ward v . M a l i n e n , 7 1 Or App 457 ( 1 9 8 4 ) 413 
M o r t o n v . N.W. F o u n d r y . 36 Or App 259 ( 1 9 7 8 ) 560 
M t . Mazama P l y w o o d Co. v . B e a t t i e , 62 Or App 355 ( 1 9 8 3 ) 192 
N a t ' l . F arm I n s . v . S c o f i e l d , 57 Or App 23 ( 1 9 8 2 ) 322 
N a u g h t v . Gamble, I n c . , 87 Or App 145 ( 1 9 8 7 ) 587 
N i x v . S A I F , 80 Or App 656 ( 1 9 8 6 ) 108 
N o r d s t r o m , I n c . v . G a u l . 108 Or App 237 ( 1 9 9 1 ) 18 
N o r g a r d v . R a w l i n s o n s , 30 Or App 999 ( 1 9 7 7 ) 4 
N o r t h C l a c k a m a s S c h o o l D i s t . v . W h i t e . 305 Or 48, 468 ( 1 9 8 8 ) . . 8 5 , 2 4 4 , 2 6 1 , 3 3 9 
N o r t o n v . C o m p e n s a t i o n D e p t . , 252 Or 75 ( 1 9 6 8 ) 2 1 1 
O'Neal v . S i s t e r s o f P r o v i d e n c e . 22 Or App 9 ( 1 9 7 5 ) 429 
O v e r b e v v . K a i s e r H e a l t h P l a n , 93 Or App 175 ( 1 9 8 8 ) 524 
P e t e r s o n v . S A I F , 78 Or App 167 ( 1 9 8 6 ) 183 
P e t s h o w v . P o r t l a n d B o t t l i n g Co., 62 Or App 614 ( 1 9 8 3 ) 447 
P h e l a n v . H.S.C. L o g g i n g . 84 Or App 632 ( 1 9 8 8 ) 365 
Power M a s t e r . I n c . v . B l a n c h a r d , 103 Or App 467 ( 1 9 9 0 ) 2 8 6 , 3 6 5 
P r e s t o n v . S A I F , 88 Or App 327 ( 1 9 8 7 ) 142 
P r e s t o n v . Wonder B r e a d , 96 Or App 613 ( 1 9 8 9 ) 358 
P r i c e v . S A I F , 73 Or App 123 ( 1 9 8 5 ) 79 
P r i c e v . S A I F . 296 Or 3 1 1 ( 1 9 8 4 ) 1 6 , 1 2 3 , 3 4 9 
P r o c t o r v . S A I F , 68 Or App 333 ( 1 9 8 4 ) 244 
R a g e r v . E B I C o m p a n i e s , 107 Or App 22 ( 1 9 9 1 ) 454 
R a n d a l l v . L i b e r t y N o r t h w e s t , 107 Or App 599 ( 1 9 9 1 ) 6 7 , 1 6 3 , 3 8 6 , 4 9 7 
Ray S c h u l t e n ' s F o r d v . V i j a n , 105 Or App 294 ( 1 9 9 1 ) 4 
R i c h m o n d v . S A I F , 58 Or App 354 ( 1 9 8 2 ) 529 
R i c h t e r v . P a c i f i c A u t o Body & P a i n t . 108 Or App 470 ( 1 9 9 1 ) . . . 118 
R i l e y H i l l G e n e r a l C o n t r a , v . Tandy C o r p . . 303 Or 390 ( 1 9 8 7 ) . . 1 8 , 4 4 , 8 5 , 2 0 3 , 3 4 5 , 

5 3 5 , 5 4 8 
R o g e r s v . S A I F , 289 Or 633 ( 1 9 8 0 ) 1 4 2 , 4 1 3 , 5 2 9 
Rogue V a l l e y M e d i c a l C e n t e r v . G a l l o , 109 Or App 698 ( 1 9 9 1 ) ... 382 
R o s e b u r g F o r e s t P r o d u c t s v . M c S p e r i t t , 108 Or App 288 ( 1 9 9 1 ) . . 1 1 7 , 1 3 8 , 1 4 0 
R o s e b u r g F o r e s t P r o d u c t s v . P a n t e k o e k , 108 Or App 190 ( 1 9 9 1 ) . . 420 
R o s e b u r g F o r e s t P r o d u c t s v . W i l s o n , 110 Or App 72 ( 1 9 9 1 ) 3 2 1 , 5 0 6 
S a f e w a y S t o r e s v . O w s l e y , 9 1 Or App 475 ( 1 9 8 8 ) 1 3 4 , 3 2 1 , 5 1 0 
S A I F v . A b b o t t , 103 Or App 49 ( 1 9 9 0 ) 2 4 0 , 3 1 2 
S A I F v . A b b o t t , 107 Or App 53 ( 1 9 9 1 ) 132 
S A I F v . Bement, 109 Or App 387 ( 1 9 9 1 ) 269 
S A I F v . D o o l e v . 107 Or App 287 ( 1 9 9 1 ) 288 
S A I F v . M o n t g o m e r y , 108 Or App 93 ( 1 9 9 1 ) 562 
S A I F v . N o f f s i n g e r , 80 Or App 640 ( 1 9 8 6 ) 565 
S A I F v . P o w e r s . 110 Or App 308 ( 1 9 9 1 ) 5 4 1 
SA I F v . R e e l . 303 Or 210 ( 1 9 8 7 ) 413 
SA I F v . Roam, 109 Or App 169 ( 1 9 9 1 ) 8,66 
S A I F v . R o c h e f o r t , 110 Or App 38 ( 1 9 9 1 ) 507 
SA I F v . S e v e r s o n , 105 Or App 67 ( 1 9 9 0 ) 159 
SA I F v . S t e p h e n , 308 Or 4 1 ( 1 9 8 9 ) 377 
S a t t e r f i e l d v . C o m p e n s a t i o n D e p t . , 1 Or App 524 ( 1 9 7 0 ) 200 
S a t t e r f i e l d v . S a t t e r f i e l d . 292 Or 780 ( 1 9 8 2 ) 583 
S a x t o n v . S A I F . 80 Or App 6 3 1 ( 1 9 8 6 ) 1 2 1 , 1 5 9 , 2 5 1 , 2 8 1 , 

4 1 9 , 4 5 7 , 4 7 2 , 4 8 4 , 5 1 8 , 5 2 3 
S c a r r a t t v . H.A. A n d e r s o n C o n s t r u c t i o n , 108 Or App 554 ( 1 9 9 1 ) . 8 
S c h i l l i n g v . B r o t h e r s L a n d s c a p i n g . 109 Or App 494 ( 1 9 9 1 ) 247 
S c h l e c h t v . S A I F . 60 Or App 449 ( 1 9 8 2 ) 182 



Van N a t t a ' s C i t a t i o n s t o C o u r t Cases 635 

Case P a g e ( s ) 

S c h u e n i n q v . J.R. S i m p l o t & Co., 84 Or App 622 ( 1 9 8 7 ) 39,187 
S e k e r m e s t r o v i c h v . S A I F , 280 Or 723 ( 1 9 7 7 ) 247 
S m i t h v . C l a c k a m a s C o u n t y , 252 Or 230 ( 1 9 6 9 ) 597 
S m i t h v . S A I F . 302 Or 396 ( 1 9 8 6 ) 7 , 1 6 4 , 2 7 9 , 3 3 1 , 

4 2 7 , 4 8 1 
Somers v . S A I F , 77 Or App 259 ( 1 9 8 6 ) 1 0 , 5 3 , 6 7 , 8 2 , 1 1 2 , 

1 3 8 , 1 4 0 , 1 6 9 , 1 7 6 , 1 9 4 , 2 1 3 , 2 2 5 , 2 3 1 , 2 4 4 , 2 5 1 , 2 7 9 , 3 2 7 , 3 5 0 , 3 9 8 , 4 1 1 , 4 1 9 , 4 2 0 , 4 2 9 , 4 4 4 , 
4 5 4 , 4 8 1 , 5 4 1 

S o u t h w e s t F o r e s t I n d . v . A r c h e r , 109 Or App 349 ( 1 9 9 1 ) 309 
S p r i n g f i e l d Ed. A s s n . v . S c h o o l D i s t r i c t , 290 Or 217 ( 1 9 8 0 ) . . . 597 
S p u r l o c k v . I n t e r n a t ' l P a p e r Co., 89 Or App 4 6 1 ( 1 9 8 8 ) 257 
S t a t e e x r e l B o r i s o f f v . Wkrs.' Cmp. Bd.,104 Or App 603 ( 1 9 9 0 ) 100,560 
S t a t e e x r e l Cox v . W i l s o n , 277 Or 247 ( 1 9 7 7 ) 159 
S t e p p v . S A I F , 304 Or 375 ( 1 9 8 7 ) 164,292 
S t e v e n s v . C h a m p i o n I n t e r n a t i o n a l , 44 Or App 587 ( 1 9 8 0 ) 520 
S t e v e n s E g u i p . Co. v . Amer. F a b r c t r s . , 106 Or App 354 ( 1 9 9 1 ) .. 257 
S t e v e n s o n v . B l u e C r o s s o f O r e g o n , 108 Or App 247 ( 1 9 9 1 ) 1 1 9 , 5 3 5 
S t r a z i v . S A I F , 109 Or App 105 ( 1 9 9 1 ) 533 
S v k e s v . W e y e r h a e u s e r , 90 Or App 4 1 ( 1 9 8 8 ) 557 
S y p h e r s v . K-W L o g g i n g , 5 1 Or App 769 ( 1 9 8 1 ) 358 
T a y l o r v . S A I F , 75 Or App 583 ( 1 9 8 5 ) 4 1 9 , 4 2 0 
Thomas v . L i b e r t y M u t u a l I n s u r a n c e , 73 o r App 128 ( 1 9 8 5 ) 336 
Thomas v . S A I F , 64 Or App 193 ( 1 9 8 3 ) 194 
1000 F r i e n d s / O r e g o n v . LCDC ( L a n e C o . ) , 305 Or 384 ( 1 9 8 8 ) 587 
T i m b e r l i n e L o d g e v . K y l e , 97 Or App 239 ( 1 9 8 9 ) 142 
T o o l e v . E B I C o m p a n i e s , 108 Or App 57 ( 1 9 9 1 ) 353 
U.S. F i r e I n s . v . C h r y s l e r M o t o r s , 264 Or 362 ( 1 9 7 3 ) 562 
U n i v . o f O. C o - o p e r . v . D e p t . o f Rev., 273 Or 539 ( 1 9 7 5 ) 597 
U r i s v . C o m p e n s a t i o n D e p t . , 247 Or 420 ( 1 9 6 7 ) 2 , 5 3 , 5 4 , 6 4 , 6 7 , 8 2 , 

1 4 8 , 1 6 5 , 2 5 1 , 2 7 5 , 3 0 0 , 3 3 7 , 3 5 0 , 3 8 3 , 3 9 8 , 4 0 1 , 4 0 6 , 4 1 1 , 4 2 0 , 4 2 3 , 4 4 8 , 4 8 1 , 5 0 0 , 5 0 7 , 5 4 9 
V a l t i n s o n v . S A I F , 56 Or 184 ( 1 9 8 2 ) 3 5 , 1 4 8 , 4 2 9 
Van B l o k l a n d v . O r e . H e a l t h S c i . U n i v . , 87 Or App 694 ( 1 9 8 7 ) . . . 2 7 4 
W a c k e r S i l t r o n i c C o r p . v . S a t c h e r , 9 1 Or App 654 ( 1 9 8 8 ) 108,502 
W a c k e r S i l t r o n i c C o r p . v . S a t c h e r , 103 Or App 513 ( 1 9 9 0 ) 232 
W a i t v . M o n t g o m e r y Ward, 10 Or App 333 ( 1 9 7 2 ) 367 
W e i l a n d v . S A I F , 64 Or App 810 ( 1 9 8 3 ) 2 , 6 0 , 6 7 , 1 2 6 , 2 3 6 , 

3 0 0 , 3 0 5 , 3 1 6 , 3 7 8 , 4 2 3 , 4 4 4 , 4 4 5 , 4 4 8 , 4 8 1 , 4 8 9 , 5 0 8 
W e l l e r v . U n i o n C a r b i d e , 288 Or 27 ( 1 9 7 9 ) 216,554 
W e l l s v . P e t e W a l k e r ' s A u t o Body, 86 Or App 739 ( 1 9 8 7 ) 484 
West v . S A I F , 74 Or App 317 ( 1 9 8 5 ) 1 8 1 , 4 5 4 
W e s t f a l l v . R u s t I n t e r n a t i o n a l , 107 Or App 395 ( 1 9 9 1 ) 577 
W e y e r h a e u s e r v . F i l l m o r e , 98 Or App 567 ( 1 9 8 9 ) 1 0 1 
W e y e r h a e u s e r v . K e p f o r d , 100 Or App 410 ( 1 9 9 0 ) 5 2 1 
W e y e r h a e u s e r v . R o l l e r , 85 Or App 500 ( 1 9 8 7 ) 591 
W e y e r h a e u s e r v . S h e l d o n , 86 Or App 46 ( 1 9 8 7 ) 164 
W h e e l e r v . B o i s e C a s c a d e , 298 Or 452 ( 1 9 8 5 ) 216 
W h i p p l e v . H o w s e r , 2 9 1 Or 475 ( 1 9 8 1 ) 2 2 5 , 2 4 0 , 5 1 3 , 5 4 3 , 

597 
W i l l i a m s v . S A I F , 99 Or App 367 ( 1 9 8 9 ) 409 

*Page Numbers i n B o l d R e f e r t o C o u r t C a s e s * 



636 CITATIONS TO CASES I N VAN NATTA'S Van N a t t a ' s 

Case P a g e ( s ) 

A b b o t t , D a v i d R. , 43 Van N a t t a 1 4 4 1 ( 1 9 9 1 ) 132 
A g u a s , R i c a r d o , 42 Van N a t t a 2783 ( 1 9 9 0 ) 200 
A l c a n t a r , J o h n J . , 42 Van N a t t a 617 ( 1 9 9 0 ) 3 3 1 
A l i r e , D a n i e l , 4 1 Van N a t t a 752 ( 1 9 8 9 ) 3 2 , 3 4 5 , 5 3 5 , 5 7 9 
A l l e n , D a v i d B. , 43 Van N a t t a 112 ( 1 9 9 1 ) 436 
A l l e n , D a v i d D. , 43 Van N a t t a 2458 ( 1 9 9 1 ) 3 3 1 
A l l e n , J u a n i t a , 42 Van N a t t a 1627 ( 1 9 9 0 ) 396 
A n a y a , L o u i s R. , 42 Van N a t t a 1843 ( 1 9 9 0 ) 97 
A n d e r s o n , Rodney C , 41, Van N a t t a 818 ( 1 9 8 9 ) 1 8 1 
A s c h b a c h e r , Donna E., 4 1 Van N a t t a 1242 ( 1 9 8 9 ) 2 4 , 1 1 7 , 3 8 2 , 4 2 0 , 4 4 4 , 4 5 9 , 5 4 1 , 

549 
A t c h l e v , J i l l R. , 43 Van N a t t a 1282 ( 1 9 9 1 ) 466 
B a r b e r , L a m a r r H. , 43 Van N a t t a 292 ( 1 9 9 1 ) 479 
B a r n e t t , Dena L. , 43 Van N a t t a 1776 ( 1 9 9 1 ) 524 
B a r r o w , M o l l i e E., 43 Van N a t t a 617 ( 1 9 9 1 ) 3 3 6 , 5 1 8 
B a r t r u f f , Donna L. , 42 Van N a t t a 2784 ( 1 9 9 0 ) 126 
B e l l u c c i , Sue, 4 1 Van N a t t a 1890 ( 1 9 8 9 ) 299 
Bement, J o h n H. , 42 Van N a t t a 2335 ( 1 9 9 0 ) 269 
B e s w i c k , C l e o I . , 43 Van N a t t a 1314 ( 1 9 9 1 ) 198 
B i r d , H a r o l d T. , 43 Van N a t t a 1732 ( 1 9 9 1 ) 33 
B o n a r - H a n s o n , E l i z a b e t h . 43 Van N a t t a 2578 ( 1 9 9 1 ) . . . 7,427 
B o s l e y , P r i s c i l l a J . , 43 Van N a t t a 380 ( 1 9 9 1 ) 173 
Bowman, D e n i s e K., 40 Van N a t t a 363 ( 1 9 8 8 ) 4 6 4 , 5 3 9 
B o y e r , D a v i d K., 43 Van N a t t a 5 6 1 ( 1 9 9 1 ) 5 3 , 3 5 8 , 3 8 2 , 4 4 4 , 4 5 9 , 5 0 7 , 5 4 1 , 

549 
B r i t t o n , J u d y A. , 37 Van N a t t a 1262 ( 1 9 8 5 ) 221,347 
B r o c k - T r e m a i n , S h i r l e y L., 43 Van N a t t a 2530 ( 1 9 9 1 ) . 232 
B r o q a n , V i r g i l , 40 Van N a t t a 67 ( 1 9 8 8 ) 493 
B r o o k s , L e s l i e G. , 43 Van N a t t a 1834 ( 1 9 9 1 ) 277 
B r o w n , O v i d D. , 42 Van N a t t a 2767 ( 1 9 9 0 ) 126 
B r o w n , S h i r l e y M. , 40 Van N a t t a 879 ( 1 9 8 8 ) 392 
B r o w n , Tommy L. , 42 Van N a t t a 558 ( 1 9 9 0 ) 34 
B r o y l e s , R e n i a , 42 Van N a t t a 1203 ( 1 9 9 0 ) 417 
B r u n n e r , M a r t h a L., 42 Van N a t t a 2587 ( 1 9 9 0 ) 1 2 6 , 4 1 6 
B r u s s e a u , James P., 43 Van N a t t a 5 4 1 ( 1 9 9 1 ) 367 
B u d d e n b e r g , R o n a l d R., 43 Van N a t t a 434 ( 1 9 9 1 ) 104,345 
B u r k e , B o n n i e S. , 43 Van N a t t a 2466 ( 1 9 9 1 ) 126 
C a d i e u x , C i n d i A. , 4 1 Van N a t t a 2259 ( 1 9 8 9 ) 232 
Cage, K e n n e t h , 43 Van N a t t a 1473 ( 1 9 9 1 ) 4 
C a r l o s , Ruben, 43 Van N a t t a 605 ( 1 9 9 1 ) 113,490 
C a r l s o n , Herman M. , 43 Van N a t t a 963 ( 1 9 9 1 ) 4 9 5,520 
C a r r a s c o , Y o l a n d a , 42 Van N a t t a 2289 ( 1 9 9 0 ) 4 
C a v i l , R o b e r t L. , 39 Van N a t t a 7 2 1 ( 1 9 8 7 ) 353 
C e n t e n o , R i c h a r d C. , 4 1 Van N a t t a 617 ( 1 9 8 9 ) 4 6 1 
C h a f f e e , R o n a l d P., 39 Van N a t t a 1135 ( 1 9 8 7 ) 308 
Cha m b e r s , S t e v e , 42 Van N a t t a 524 ( 1 9 9 0 ) 232 
Chambers, S t e v e , 42 Van N a t t a 2600 ( 1 9 9 0 ) 529 
C h a m b l i s s , C l e o p h a s C , 43 Van N a t t a 904 ( 1 9 9 1 ) 1 1 
Champagne, M a r y a n n e , 42 Van N a t t a 224 ( 1 9 9 0 ) 44 
C o b l e , R o c k y L. , 43 Van N a t t a 1907 ( 1 9 9 1 ) 9 3 , 5 2 1 
C o n n o r , D e n n i s E. , 43 Van N a t t a 2799 ( 1 9 9 1 ) 1 3 6 , 2 2 1 
C o r n e t t , M a r v i n P., 43 Van N a t t a 1270 ( 1 9 9 1 ) 518 
Cox, L e o R. , 43 Van N a t t a 2354 ( 1 9 9 1 ) 420 
Cox, R o b e r t P. , 43 Van N a t t a 2726 ( 1 9 9 1 ) 2 2 5 , 4 9 3 
C r i p e , L l o y d L. , 4 1 Van N a t t a 1774 ( 1 9 8 9 ) 29,497 
C r o c k e t t , L l o y d L. . 43 Van N a t t a 1767 ( 1 9 9 1 ) 393 
C r o w d e r , C o n c e t t a M. . 43 Van N a t t a 1 7 4 1 ( 1 9 9 1 ) 139 



Van N a t t a ' s C i t a t i o n s 637 

Case P a g e ( s ) 

C u d a b a c k , N a n c y E., 37 Van N a t t a 1580, 1596 ( 1 9 8 6 ) . . 2 , 1 2 6 , 3 0 0 , 3 7 8 , 4 4 8 
C u d a b a c k , N a n c y E., 38 Van N a t t a 423 ( 1 9 8 6 ) 2 , 1 2 6 , 3 0 0 , 3 7 8 , 4 4 8 
D a n c e r , S t e v e n A. , 40 Van N a t t a 1750 ( 1 9 8 8 ) 365 
D a v i d s o n , H e r b R. , 43 Van N a t t a 1820 ( 1 9 9 1 ) 314 
D a v i s , D e s i R. , 42 Van N a t t a 1524 ( 1 9 9 0 ) 533 
D a v i s , I v a n , 40 Van N a t t a 1752 ( 1 9 8 8 ) 235 
DeGrauw, C h r i s t i n e A., 44 Van N a t t a 9 1 ( 1 9 9 2 ) 210,255 
D e n n i s , J e f f r e y P., 43 Van N a t t a 857 ( 1 9 9 1 ) 108,518 
D e r r i c k , A l i c e M. , 42 Van N a t t a 2743 ( 1 9 9 0 ) 260 
D i c k s o n , R o n a l d V. . 42 Van N a t t a 1102 ( 1 9 9 0 ) 277 
P o l l e n s , J a n e t V. , 42 Van N a t t a 2004 ( 1 9 9 0 ) 413 
D r e w s , R o s a l i e S., 44 Van N a t t a 36 ( 1 9 9 2 ) 1 2 4 , 1 3 9 , 1 7 8 , 2 3 6 , 3 2 2 , 4 4 5 
P u n l a p , R o n a l d , 43 Van N a t t a 982 ( 1 9 9 1 ) 496 
E a g l i n , Ray, 43 Van N a t t a 1175 ( 1 9 9 1 ) 468,539 
Ebv, M i c h a e l J . , 42 Van N a t t a 2604 ( 1 9 9 0 ) 3 2 1 
E d i s o n , Thomas E.. 44 Van N a t t a 2 1 1 ( 1 9 9 2 ) 2 60,325 
E l l i o t t , L y n n M. , 42 Van N a t t a 23 ( 1 9 9 0 ) 3 3 1 
E r b s , L a r r y H. , 42 Van N a t t a 98 ( 1 9 9 0 ) 60 
E s t e s , L y l e E. , 43 Van N a t t a 62 ( 1 9 9 1 ) 365 
E v a n s , D o u g l a s P. , 43 Van N a t t a 337 ( 1 9 9 1 ) 2 2 1 
F a r r e l l , S t e p h a n i e A., 43 Van N a t t a 1837 ( 1 9 9 1 ) 239 
F a r r e l l , T a m i L. , 43 Van N a t t a 2727 ( 1 9 9 1 ) 192 
F e r g u s o n , G e o r g e A.. 44 Van N a t t a 11 ( 1 9 9 2 ) 126 
F e r g u s o n , S u s a n L. , 42 Van N a t t a 2382 ( 1 9 9 0 ) 250 
F i l l m o r e , D w i g h t E. , 40 Van N a t t a 794 ( 1 9 8 8 ) 1 0 1 
F i n l e y , G l e a n A. , 43 Van N a t t a 1442 ( 1 9 9 1 ) 495 
F i s h e r , D e r y l E. , 38 Van N a t t a 982 ( 1 9 8 6 ) 493 
F i s h e r , L l o y d , 4 1 Van N a t t a 1694 ( 1 9 8 9 ) 362 
F l o r e s , S o l e d a d , 43 Van N a t t a 2504 ( 1 9 9 1 ) 3 9 , 9 3 , 1 6 9 , 4 3 3 
F o r d , A n t h o n y F. , 44 Van N a t t a 240 ( 1 9 9 2 ) 2 6 1,403 
F o r r e s t e r , H a r r y E., 43 Van N a t t a 1480 ( 1 9 9 1 ) 1 0 8 , 3 2 8 , 3 8 6 
F o s t e r , K e n n e t h A., 44 Van N a t t a 144 ( 1 9 9 2 ) 2 6 1 
F r a n k , L e r o y , 43 Van N a t t a 1950 ( 1 9 9 1 ) 1 5 5 , 3 0 5 , 3 2 7 
F r e n c h , J o h n K. , 43 Van N a t t a 836 ( 1 9 9 1 ) 8,181,454 
F r i n k , A l l e n L. , 42 Van N a t t a 2666 ( 1 9 9 0 ) 533 
G a b e l , Guy M. , 42 Van N a t t a 2314 ( 1 9 9 0 ) 524 
G a l a n o p o u l o s , J o h n , 34 Van N a t t a 615 ( 1 9 8 2 ) 75,353 
G a s p e r i n o , J u l i e K.. 43 Van N a t t a 1 1 5 1 ( 1 9 9 1 ) 1 8 , 5 3 , 6 4 , 6 7 , 1 6 9 , 2 0 0 , 2 0 4 , 

22 5 , 2 3 2 , 3 1 4 , 3 3 7 , 3 3 9 , 3 8 3 , 3 9 2 , 4 2 3 , 4 7 2 , 4 7 7 , 4 8 1 , 4 9 7 , 5 3 2 
G a t e s , M a r y J . , 42 Van N a t t a 1813 ( 1 9 9 0 ) 62 
G a u l , R a n d o l p h P. , 42 Van N a t t a 1 1 7 1 ( 1 9 9 0 ) 299 
G l a z i e r , L e o n a r d R. , 43 Van N a t t a 2665 ( 1 9 9 1 ) 327 
G l o v e r , R o b i n M. , 42 Van N a t t a 1 0 8 1 ( 1 9 9 0 ) 32 
G r a n t , D a v i d F. , 42 Van N a t t a 865 ( 1 9 9 0 ) 299 
G r a v e s , Ray, 42 Van N a t t a 2425 ( 1 9 9 0 ) 213 
G r e e n s l i t t , D a l l a s H. . 40 Van N a t t a 1038 ( 1 9 8 8 ) 132 
G r u d z i n s k i , Dean A., 42 Van N a t t a 597 ( 1 9 9 0 ) 104 
G u e r r a , M a r i a , 43 Van N a t t a 677 ( 1 9 9 1 ) 147 
G u i l d , J e f f e r v A. , 42 Van N a t t a 1 9 1 ( 1 9 9 0 ) 164 
G u n d e r s o n , W i l b u r E., 42 Van N a t t a 263 ( 1 9 9 0 ) 322 
H a i n e s , K e v i n A. , 43 Van N a t t a 1 0 4 1 ( 1 9 9 1 ) 281,527 
H a l l b e r g , S h a r i , 42 Van N a t t a 2750 ( 1 9 9 0 ) 367 
H a m i l t o n , C l a u d i a I . . 42 Van N a t t a 600 ( 1 9 9 0 ) 92 
H a r a g a n , K i m L. , 42 Van N a t t a 3 1 1 ( 1 9 9 0 ) 518 
H a r d i m a n , D o n a l d , 35 Van N a t t a 664 ( 1 9 8 3 ) 300 
H a s s l e n . L i n d a J . , 42 Van N a t t a 1558 ( 1 9 9 0 ) 82 
H a t h a w a y , J o a n E., 43 Van N a t t a 2730 ( 1 9 9 1 ) 367 



638 Van N a t t a ' s C i t a t i o n s 

Case P a g e ( s ) 

H a v e s , A l l e n W. , J r . , 37 Van N a t t a 1179 ( 1 9 8 5 ) 597 
H e i s l e r , B o n n i e A., 39 V a n N a t t a 812 ( 1 9 8 7 ) 4 6 4 , 5 3 9 
Herman, Dave E. , 42 Van N a t t a 2104 ( 1 9 9 0 ) 244 
H e r r e r a , R a u l A. , 40 Van N a t t a 1 2 8 1 ( 1 9 8 8 ) 386 
H e r r o n , A l a n G., 43 Van N a t t a 2 67, 1097 ( 1 9 9 1 ) 1 , 5 4 , 1 8 0 , 2 6 1 , 3 7 2 , 4 6 1 , 5 5 1 
H e t r i c k , J a c q u a l y n L., 43 Van N a t t a 2357 ( 1 9 9 1 ) 29,495 
H i c k s , J u d y R. , 44 Van N a t t a 204 ( 1 9 9 2 ) 526 
H i l d e r b r a n d , L o r n a P., 43 Van N a t t a 2 7 2 1 ( 1 9 9 1 ) 4 7 , 1 8 6 
H i l t n e r , S h e r i V. , 42 Van N a t t a 1039 ( 1 9 9 0 ) 413 
Hobbs, C r a i g E. , 39 Van N a t t a 690 ( 1 9 8 7 ) 524 
H o r n b e c k , D o r i s J . , 43 Van N a t t a 2397 ( 1 9 9 1 ) 333 
H o w a r d , Rex A. , 42 Van N a t t a 2010 ( 1 9 9 0 ) 18 
H o w e r t o n , C l i f f o r d P., 38 Van N a t t a 1425 ( 1 9 8 6 ) 2 20,224 
H u f f . D a n i e l G. , 42 Van N a t t a 2805 ( 1 9 9 0 ) 113,417 
H u g u l e t , P a r y l W. , 37 Van N a t t a 1518 ( 1 9 8 5 ) 365 
H u n t e r . K a t h e r i n J . . 43 Van N a t t a 1488 ( 1 9 9 1 ) 2 20,224 
I n g r a m , R o n a l d E. , 44 Van N a t t a 313 ( 1 9 9 2 ) 385 
J a c o b a n , V i n c e n t G., 42 Van N a t t a 2866 ( 1 9 9 0 ) 4 6 8 , 5 3 9 
J a c o b i , G u n t h e r H. , 4 1 Van N a t t a 1 0 3 1 ( 1 9 8 9 ) 7 1 , 4 6 1 
J a c o b s o n , F r e d H. , 43 Van N a t t a 1420 ( 1 9 9 1 ) 413 
J a g u a v . M i c h a e l A.. 44 Van N a t t a 173 ( 1 9 9 2 ) 2 7 4 , 4 3 5 , 4 8 5 
J o h n s o n . Randy D. , 39 Van N a t t a 463 ( 1 9 8 7 ) 4 6 1 
J o h n s o n , T r a c y , 43 Van N a t t a 2546 ( 1 9 9 1 ) 1 7 , 1 8 5 , 2 2 5 
J o n e s , Duane L., 42 Van N a t t a 875 ( 1 9 9 0 ) 1 1 8 , 1 9 8 , 2 3 2 , 2 8 4 , 3 1 9 , 3 2 6 , 

3 2 8 , 4 5 8 , 4 6 9 , 5 0 3 
J o n e s , James R. , 42 Van N a t t a 238 ( 1 9 9 0 ) 523 
J o n e s - L a p e v r e , R o b e r t a L., 43 Van N a t t a 942 ( 1 9 9 1 ) .. 484 
K a h n , J e n n i f e r J . , 43 Van N a t t a 2760 ( 1 9 9 1 ) 413 
K a t z e n b a c h , J o h n L., 4 1 Van N a t t a 1465 ( 1 9 8 9 ) 312 
K e l l e r , K e v i n S., 44 Van N a t t a 225 ( 1 9 9 2 ) 2 5 8 , 3 7 3 , 3 9 3 , 3 9 6 
K e l l y , R i c h a r d C. , 42 Van N a t t a 2408 ( 1 9 9 0 ) 313 
K i l l i o n , R o b e r t C., 42 Van N a t t a 2109 ( 1 9 9 0 ) 416 
K i n g . D e l b e r t , 43 Van N a t t a 1047 ( 1 9 9 1 ) 518 
K i n g , Randy L. , 38 Van N a t t a 1046 ( 1 9 8 6 ) 299 
K l e f f n e r , James M. . 38 Van N a t t a 1413 ( 1 9 8 6 ) 436 
K l i n s k v , J o s e p h R.. 35 Van N a t t a 333 ( 1 9 8 3 ) 6 0 , 2 4 9 , 4 3 2 
K o c h , G a r y A. , 42 Van N a t t a 2777 ( 1 9 9 0 ) 104,345 
K o s t a , Rodney L. , 43 Van N a t t a 180 ( 1 9 9 1 ) 3 3 1 
L a C h a n c e , G a r y R., S r . , 43 Van N a t t a 2746 ( 1 9 9 1 ) 146,202 
L a n k i n , H o w a r d W. , 35 Van N a t t a 849 ( 1 9 8 3 ) 216 
L a p p e n , J o h n C. , 43 Van N a t t a 63 ( 1 9 9 1 ) 466 
L e a t h e r m a n , R o b e r t E.. 43 Van N a t t a 1678 ( 1 9 9 1 ) 7 , 2 3 9 , 3 7 3 , 4 2 7 , 4 9 5 
L e d b e t t e r , N e l l i e M., 43 Van N a t t a 570 ( 1 9 9 1 ) 18,284 
L e n h a r t . N a t a s h a P., 38 Van N a t t a 1496 ( 1 9 8 6 ) 466 
L e s t e r , H a r o l d A.. 37 Van N a t t a 745 ( 1 9 8 5 ) 108518 
L i n c i c u m , T h e o d o r e W., 40 Van N a t t a 1760 ( 1 9 8 8 ) 14 
L i t t l e f i e l d , Ray F., 4 1 Van N a t t a 1 7 8 1 ( 1 9 8 9 ) 75, 353 
L o f t i , F r e d , 43 Van N a t t a 430 ( 1 9 9 1 ) 89 
Loomas, T h e r e s a L. . 44 Van N a t t a 2 3 1 ( 1 9 9 2 ) 427 
L o o n e v . K a t h r v n I . . 39 Van N a t t a 1140,1400 ( 1 9 8 7 ) . . . 466 
L o p e z , V i n c e n t A., 44 Van N a t t a 29 ( 1 9 9 2 ) 487 
Lowe, P o n a l d L. , 4 1 Van N a t t a 1873 ( 1 9 8 9 ) 123,464 
L u c a s , E d w a r d P., 4 1 Van N a t t a 2272 ( 1 9 8 9 ) 7 , 2 7 9 , 3 3 1 , 4 2 7 , 4 8 1 
L u h r s , P a u l W. , 42 Van N a t t a 1312 ( 1 9 9 0 ) 18 
L u n d , K a t h r v n E. , 43 Van N a t t a 312 ( 1 9 9 1 ) 14 
L u s k , R o b e r t A. , 42 Van N a t t a 1584 ( 1 9 9 0 ) 333 
L u t h y , M a r k R. , 4 1 Van N a t t a 2132 ( 1 9 8 9 ) 4 6 8 , 5 3 9 



V a n N a t t a ' s C i t a t i o n s 639 

Case P a g e ( s ) 

M a l l e t t e , D a v i d L. , 38 Van N a t t a 843 ( 1 9 8 6 ) 92 
M a l s o m , K a r e n K. , 42 Van N a t t a 503 ( 1 9 9 0 ) 7 1 
M a r r i n q t o n , J a y P., 42 Van N a t t a 2 8 7 1 ( 1 9 9 0 ) 44 
M a r t i n , C a t h e r i n e L.. 43 Van N a t t a 2762 ( 1 9 9 1 ) 398 
M a r t i n , H e n r y , 43 Van N a t t a 2 5 6 1 ( 1 9 9 1 ) 39 
M a r t i n , M e l v i n L. , 44 Van N a t t a 258 ( 1 9 9 2 ) 393 
M a r t i n e z , M a r i a , 40 Van N a t t a 57 ( 1 9 8 8 ) 349 
M a r t i n e z , N i c o l a s a , 43 Van N a t t a 1638 ( 1 9 9 1 ) 1 0 8 , 1 5 9 , 1 9 2 , 2 5 1 , 3 2 8 , 3 6 2 , 

3 8 6 , 4 6 9 , 4 8 4 , 5 1 8 , 5 2 1 , 5 2 4 
M a r v i n , D a v i d M. . 42 Van N a t t a 1778 ( 1 9 9 0 ) 532 
Mason, K a t h v K. . 43 Van N a t t a 1342 ( 1 9 9 1 ) 510 
M c C a r t h y , W a l t e r E.. 43 Van N a t t a 593 ( 1 9 9 1 ) 108 
M c D o u q a l , L a r r y L., 42 Van N a t t a 1544 ( 1 9 9 0 ) 1 0 4 , 1 2 6 , 4 9 0 , 5 3 5 
M c S p e r i t t , L a r r y , 44 Van N a t t a 117 ( 1 9 9 2 ) 138,140 
M e u l e r , D o u g l a s , 40 Van N a t t a 989 ( 1 9 8 8 ) 62 
M e y e r s , S t a n l e y , 43 Van N a t t a 2643 ( 1 9 9 1 ) 3 , 5 0 , 1 7 3 , 2 2 5 , 2 5 8 , 2 6 1 , 2 8 1 , 

3 6 7 , 3 7 3 , 3 9 3 , 3 9 6 , 4 9 3 
M i l l e r , C a r v O. , 42 Van N a t t a 618 ( 1 9 9 0 ) 260 
M i t c h e l l , E l a i n e , 4 1 Van N a t t a 1798 ( 1 9 8 9 ) 393 
M i t t s , J o y c e E. , 42 Van N a t t a 972 ( 1 9 9 0 ) 62 
Moon, D o n a l d C. , 43 Van N a t t a 2595 ( 1 9 9 1 ) 2,4, 178 
M o r r i s o n , M i c h a e l E. , 44 Van N a t t a 372 ( 1 9 9 2 ) 505 
N a z a r i , Bahman, 43 Van N a t t a 2368 ( 1 9 9 1 ) 8 , 3 6 , 9 6 , 1 2 4 , 1 4 8 , 1 6 5 , 1 7 6 , 

2 1 3 , 2 4 4 , 2 7 5 , 3 2 2 , 3 9 0 , 4 0 1 , 4 0 6 , 4 3 1 , 5 0 0 
N e a l , J a n e l l e I . , 40 Van N a t t a 359 ( 1 9 8 8 ) 5 1 
N e g u s , C h a r l e s E. . 42 Van N a t t a 2399 ( 1 9 9 0 ) 529 
N e s v o l d , W i l l i a m K., 43 Van N a t t a 2767 ( 1 9 9 1 ) 3 4 , 7 2 , 1 2 6 , 2 5 0 
Newman, J e f f A. , 43 Van N a t t a 2709 ( 1 9 9 1 ) 200 
O l i v e , Thomas D. , 43 Van N a t t a 1 8 8 1 ( 1 9 9 1 ) 1 2 1 
O l s o n , D a v i d H., J r . . 42 Van N a t t a 1336 ( 1 9 9 0 ) 386 
O l s o n , R i c h a r d S. . 43 Van N a t t a 657 ( 1 9 9 1 ) 587 
O l s o n , R o b e r t A. , 43 Van N a t t a 1 4 3 1 ( 1 9 9 1 ) 532 
O s b o r n , B e r n a r d L.. 37 Van N a t t a 1054 ( 1 9 8 5 ) 4 7 , 1 5 7 , 2 2 1 , 3 4 7 , 5 1 3 , 5 4 3 
O s t e r m i l l e r , M a r k A. , 42 Van N a t t a 2873 ( 1 9 9 0 ) 2 21,347 
Overman, Norma J . , 43 Van N a t t a 2816 ( 1 9 9 1 ) 472 
P a c e , D o r i s A. , 43 Van N a t t a 2526 ( 1 9 9 1 ) 6 7 , 2 3 1 , 4 2 7 , 5 2 0 
Page, M i c h a e l L. , 42 Van N a t t a 1690 ( 1 9 9 0 ) 495 
P a l m e r , James B. . 43 Van N a t t a 2803 ( 1 9 9 1 ) 225 
P a r k e r , B e n j a m i n G. . 42 Van N a t t a 2476 ( 1 9 9 0 ) 457 
P e r v a , F l o a r e a , 39 Van N a t t a 454 ( 1 9 8 7 ) 99 
P e t e r s o n , F r e d e r i c k M., 43 Van N a t t a 1067 ( 1 9 9 1 ) 5 1 
P l u m l e e , Roy L. , 43 Van N a t t a 47 ( 1 9 9 1 ) 496 
P o r t e r , M i l t o n , J r . , 43 Van N a t t a 452 ( 1 9 9 1 ) .... 436 
P o r t e r , Thomas, 43 Van N a t t a 2599 ( 1 9 9 1 ) 430 
P o t t e r , M a r y L. , 43 Van N a t t a 300 ( 1 9 9 1 ) 358 
P r i v a t k s y , K e n n e t h . 38 Van N a t t a 1015 ( 1 9 8 6 ) 164 
P r u s a k , R o g e r G. . 40 Van N a t t a 2037 ( 1 9 8 8 ) 67 
P u c h e r , F r a n k F. , J r . . 4 1 Van N a t t a 794 ( 1 9 8 9 ) 182 
R a m i r e z - J o n e s . J o y c e M.. 43 Van N a t t a 342 ( 1 9 9 1 ) . . . . 11,400 
R a n k i n , E d w a r d A.. 4 1 Van N a t t a 1926, 2133 ( 1 9 8 9 ) 200 
R e y e s , Wendy S. . 43 Van N a t t a 1249 ( 1 9 9 1 ) 182 
R e y n o l d s . James P.. 43 Van N a t t a 2602 ( 1 9 9 1 ) 142 
R i c h a r d . K a t h v J . . 42 Van N a t t a 2030 ( 1 9 9 0 ) 14 
R i c h t e r , E r n e s t C. . 42 Van N a t t a 955 ( 1 9 9 0 ) 118 
R i c h t e r . E r n e s t C.. 44 Van N a t t a 1 0 1 , 118 ( 1 9 9 2 ) 198 
R i e g e l , R o b e r t E. . 44 Van N a t t a 159 ( 1 9 9 2 ) 513,543 
R i l e y , K e n n e t h G. . 43 Van N a t t a 1380 ( 1 9 9 1 ) 96 



640 Van N a t t a ' s C i t a t i o n s 

Case P a g e ( s ) 

R i l e y , P a t r i c k E. , 44 Van N a t t a 2 8 1 ( 1 9 9 2 ) 527 
R i o s , E l s i e D. , 43 Van N a t t a 2490 ( 1 9 9 1 ) 377 
R o b e r t s , S t e p h e n A.. 43 Van N a t t a 1815 ( 1 9 9 1 ) 1 2 6 , 2 2 1 , 3 1 3 
R o b e r t s o n , Roy H. . 42 Van N a t t a 2810 ( 1 9 9 0 ) 134 
R o b e r t s o n , S u z a n n e , 43 Van N a t t a 1505 ( 1 9 9 1 ) 2 9 , 3 6 , 1 5 2 , 1 7 6 , 1 8 7 , 1 9 7 , 2 1 7 , 

2 3 9 , 2 5 1 , 2 7 0 , 3 0 5 , 3 1 4 , 3 9 8 , 4 0 6 , 4 1 9 , 4 4 5 , 4 8 7 , 4 9 5 , 5 0 0 
R o b i n s o n , J o n E. . 42 Van N a t t a 512 ( 1 9 9 0 ) 375 
R o b i n s o n , R o b e r t S., 43 Van N a t t a 1893 ( 1 9 9 1 ) 8 1 
R o c h e f o r t . B u r t o n A.. 42 Van N a t t a 915, 1704 ( 1 9 9 0 ) . 507 
R o l e s , G l e n D. , 42 Van N a t t a 68 ( 1 9 9 0 ) 92 
R o l e s , G l e n D. , 43 Van N a t t a 278 ( 1 9 9 1 ) 2 3 4 , 3 0 8 
Rose, L a r r y K. , 4 1 Van N a t t a 69 ( 1 9 8 9 ) 322 
R u s h t o n , R o n a l d L. . 44 Van N a t t a 124 ( 1 9 9 2 ) 386 
S a m p l e s , B e n n y W. , 42 Van N a t t a 2642 ( 1 9 9 0 ) 198 
S a n d e r s . W i l l i a m E., 43 Van N a t t a 558 ( 1 9 9 1 ) 358 
S a n t i b a n e z , C a r l o s C., 43 Van N a t t a 2685 ( 1 9 9 1 ) 377 
S c h e t t l e r , S h a r o n , 42 Van N a t t a 2540 ( 1 9 9 0 ) 277 
S c h i l l i n g , R o n a l d L., 42 Van N a t t a 2566 ( 1 9 9 0 ) 247 
S c h i l t h u i s , J o h n C. , 43 Van N a t t a 1396 ( 1 9 9 1 ) 200 
S c h m i d t , M a r l e n e G. . 43 Van N a t t a 1 2 1 1 ( 1 9 9 1 ) 102 
S c h r o e d e r , T i m o t h y R., 4 1 Van N a t t a 568 ( 1 9 8 9 ) 4 
S e e b a c h , Raymond J . , 43 Van N a t t a 2687 ( 1 9 9 1 ) 2 6 , 2 7 , 1 4 6 , 1 6 9 , 2 0 2 , 2 1 9 , 2 6 1 
S h e p p a r d , A d e l b e r t P.. 39 Van N a t t a 747 ( 1 9 8 7 ) 597 
S h o t w e l l , A l t o n H. , 43 Van N a t t a 2 4 2 1 ( 1 9 9 1 ) 490 
S i m o n s , K e n n e t h M., 4 1 Van N a t t a 378,646 ( 1 9 8 9 ) 2 2 0 , 2 2 4 
S i m p s o n , G r a c e B., 43 Van N a t t a 1276 ( 1 9 9 1 ) 4 7 , 4 3 6 , 4 6 6 
S l a d e , R o g e r F. , 43 Van N a t t a 6 3 1 ( 1 9 9 1 ) 2 2 1 
S m i t h , C h a r l e s L. , 4 1 Van N a t t a 75 ( 1 9 8 9 ) 523 
Sosa. C i r i a c o , 43 Van N a t t a 1713 ( 1 9 9 1 ) 367 
S o u t h e r l a n d , Deanna L. . 42 Van N a t t a 608 ( 1 9 9 0 ) 99 
S p i n k s , J a c k . 43 Van N a t t a 1 1 8 1 ( 1 9 9 1 ) 539 
S p u n a u g l e , J e a n n i e E., 42 Van N a t t a 2546 ( 1 9 9 0 ) 72 
S t a r r , H o l l i s t e r L. , 39 Van N a t t a 79 ( 1 9 8 7 ) 216 
S t e v e n s , C a r l L. . 43 Van N a t t a 2700 ( 1 9 9 1 ) 72 
S t e v e n s o n , R i c h a r d J . , 43 Van N a t t a 1883 ( 1 9 9 1 ) 1 9 2 , 2 3 2 , 5 2 0 
S t o c k , R o n a l d A. , 43 Van N a t t a 1889 ( 1 9 9 1 ) 367 
S t o u t , L o n n i e H. , 42 Van N a t t a 2548 ( 1 9 9 0 ) 532 
T e e t e r s , S u s a n K. , 42 Van N a t t a 1115 ( 1 9 8 8 ) 436 
Thompson, P a t r i c i a S., 42 Van N a t t a 648 ( 1 9 9 0 ) 244 
T h o r n , Thomas N. , 42 Van N a t t a 2325 ( 1 9 9 0 ) 178 
T h r a s h , K a t h e r i n e E.. 43 Van N a t t a 846 ( 1 9 9 1 ) 85 
T i l l e r v , B e v e r l y R.. 43 Van N a t t a 2470 ( 1 9 9 1 ) 1 0 2 , 3 3 1 
T i p l e r , M a r k u s M. , 43 Van N a t t a 1968 ( 1 9 9 1 ) 416 
Trump, R o b e r t L. , 44 Van N a t t a 3 ( 1 9 9 2 ) 225 
T u c k e r , W i l l a D. , 42 Van N a t t a 1 2 8 1 ( 1 9 9 0 ) 39 
T u r n e r , Anna M. , 4 1 Van N a t t a 1956 ( 1 9 8 9 ) 216 
T u r p i n , J o e l D. . 4 1 Van N a t t a 1736 ( 1 9 8 9 ) 102 
T u r p i n , S a l l y M. , 37 Van N a t t a 924 ( 1 9 8 5 ) 524 
V a s g u e z , R i c a r d o , 43 Van N a t t a 1678 ( 1 9 9 1 ) 2 , 4 , 3 6 , 1 2 4 , 1 7 8 , 2 3 6 , 3 8 6 , 4 4 5 
V a u g h n , E r n e s t L. , 40 Van N a t t a 1574 ( 1 9 8 8 ) 62 
V e a r r i e r , K a r e n A., 42 Van N a t t a 2 0 7 1 ( 1 9 9 0 ) 5 1 
V i o l e t t , G e o r g e , 42 Van N a t t a 2647 ( 1 9 9 0 ) 108,518 
V o e l l e r , P a u l E. . 42 Van N a t t a 1775 ( 1 9 9 0 ) 39 
W a a s d o r p , D a v i d L., 38 Van N a t t a 8 1 ( 1 9 8 6 ) 235 
W a l d r u p e , G a r y L. , 43 Van N a t t a 2705 ( 1 9 9 1 ) 225 



Van N a t t a ' s C i t a t i o n s 6 4 1 

Case P a g e ( s ) 

W a l k e r , I d a M. , 43 Van N a t t a 1402 ( 1 9 9 1 ) 2 , 7 , 3 6 , 5 3 , 6 4 , 6 6 , 6 7 , 1 0 8 , 1 4 6 , 
1 4 8 , 1 5 9 , 1 6 9 , 1 7 6 , 1 7 8 , 2 0 2 , 2 0 4 , 2 1 1 , 2 2 5 , 2 4 0 , 2 5 1 , 2 5 5 , 2 5 8 , 2 7 9 , 2 8 1 , 2 9 6 , 3 0 0 , 3 3 7 , 3 5 0 , 
3 6 2 , 3 6 7 , 3 7 3 , 3 7 8 , 3 8 6 , 3 9 6 , 4 0 3 , 4 0 6 , 4 1 9 , 4 2 3 , 4 2 7 , 4 3 3 , 4 4 5 , 4 8 4 , 4 9 5 , 5 2 1 , 5 2 9 , 5 4 8 

Wayne, K i m b e r l v , 44 Van N a t t a 328 ( 1 9 9 2 ) 458 
Weaver, M a r y E. , 43 Van N a t t a 2618 ( 1 9 9 1 ) 1,551 
W e i c h , D a v i d F. , 39 Van N a t t a 468 ( 1 9 8 7 ) 436 
W i e d l e , M a r k , 43 Van N a t t a 855 ( 1 9 9 1 ) 3 6 , 6 7 , 1 7 6 , 2 1 3 , 2 2 5 , 2 5 1 , 2 7 0 , 

3 1 4 , 3 2 2 , 3 9 0 , 4 0 6 , 4 2 9 , 4 4 5 , 5 0 0 
W i g g e r , O l l i e D. . 43 Van N a t t a 2 6 1 ( 1 9 9 1 ) 4 
W i l e y , James H. . 43 Van N a t t a 153 ( 1 9 9 1 ) 126 
W i l l i a m s , D o n a l d A., 43 Van N a t t a 1892 ( 1 9 9 1 ) 469 
W i l s o n , Donna J . , 42 Van N a t t a 1026 ( 1 9 9 0 ) 393 
W i l s o n , J i m m i e L. . 42 Van N a t t a 2526 ( 1 9 9 0 ) 490 
W i l s o n , K e e l v K. , 43 Van N a t t a 1365 ( 1 9 9 1 ) 5 1 
W i l s o n , L a w r e n c e E., 43 Van N a t t a 1 1 3 1 ( 1 9 9 1 ) 313 
W i n n , M a r t y , 42 Van N a t t a 1013 ( 1 9 9 0 ) 390 
W i n t e r , Norman L. . 43 Van N a t t a 144 ( 1 9 9 1 ) 194,549 
W o l f , V i r g i n i a , 40 Van N a t t a 1725 ( 1 9 8 8 ) 433 
Wood, M i c k e y L. , 40 Van N a t t a 1860 ( 1 9 8 8 ) 393 
W o o d r u f f , A l v i n L. , 39 Van N a t t a 1 1 6 1 ( 1 9 8 7 ) 493 
W r i g h t , L i n d a F. . 42 Van N a t t a 2570 ( 1 9 9 0 ) 34 
Y a n k a u s k a s , G l o r y , 43 Van N a t t a 670 ( 1 9 9 1 ) 2 0 0 , 3 5 8 , 5 3 4 
Y o s t . L o r e n e E. , 43 Van N a t t a 2 3 2 1 ( 1 9 9 1 ) 11 
Y o u n g , B e t t y R. . 44 Van N a t t a 47 ( 1 9 9 2 ) 186 



642 CITATIONS TO OREGON REVISED STATUTES Van N a t t a ' s 

S t a t u t e P a g e ( s ) 

ORS 18.160 147,247,587 
ORS 2 0 . 1 0 5 ( 1 ) 577 
ORS 3 0 . 2 8 5 ( 1 ) . 562 
ORS 4 0 . 1 3 5 ( 1 ) ( q ) 367 
ORS 144.331 362 
ORS 1 4 4 . 3 4 3 ( 6 ) 362 
ORS 144.345 362 
ORS 144.346 362 
ORS 144.350 362 
ORS 174.010 159 
ORS 174.020 583 
ORS 183.310 t o .550 597 
ORS 183 .315 597 
ORS 1 8 3 . 3 1 5 ( 1 ) 597 
ORS 1 8 3 . 3 5 5 ( 2 ) 597 
ORS 183.450 595,597 
ORS 1 8 3 . 4 5 0 ( 1 ) 597 
ORS 183.482 595 
ORS 1 8 3 . 4 8 2 ( 6 ) 308 
ORS 1 8 3 . 4 8 2 ( 7 ) 597 
ORS 1 8 3 . 4 8 2 ( 8 ) 597 
ORS 1 8 3 . 4 8 2 ( 8 ) ( a ) 597 
ORS 655.505 t o .550 96 
ORS 655 . 5 2 0 ( 1 ) . 96 
ORS 6 5 5 . 5 2 0 ( 3 ) 96 
ORS 656 .005 367 
ORS 6 5 6 . 0 0 5 ( 6 ) 284 
ORS 6 5 6 . 0 0 5 ( 7 ) 232,419,529 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) 2 , 2 9 , 3 6 , 1 2 4 , 1 4 2 , 1 4 8 , 1 5 2 , 1 5 9 , 1 6 9 , 1 7 8 , 1 9 7 , 2 1 7 , 

2 2 5 , 2 3 6 , 2 3 9 , 2 5 1 , 2 7 0 , 2 7 4 , 3 1 4 , 3 2 2 , 3 9 0 , 4 0 6 , 4 4 5 , 4 8 7 , 5 0 0 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) 1 8 , 5 3 , 6 4 , 6 7 , 1 1 3 , 1 6 9 , 2 0 0 , 2 0 4 , 2 2 5 , 3 3 7 , 3 3 9 , 3 8 3 , 

3 9 2 , 4 2 3 , 4 2 9 , 4 7 2 , 4 7 7 , 4 8 1 , 4 9 7 , 5 2 6 , 5 3 2 
ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( B ) 8 , 3 6 , 9 6 , 1 1 2 , 1 2 4 , 1 3 9 , 1 4 8 , 1 6 5 , 1 7 6 , 2 1 3 , 2 3 6 , 2 4 4 , 

2 5 1 , 2 7 5 , 3 0 0 , 3 2 2 , 3 3 9 , 3 9 0 , 3 9 3 , 4 0 1 , 4 0 6 , 4 3 0 , 4 8 1 , 5 0 0 
ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) 152,433 
ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) ( A ) 152,165 
ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) ( B ) 529 
ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) ( C ) 66 
ORS 6 5 6 . 0 0 5 ( 7 ) ( c ) 433 
ORS 6 5 6 . 0 0 5 ( 8 ) 52,219,220,224 
ORS 6 5 6 . 0 0 5 ( 1 2 ) ( a ) ( A ) 136 
ORS 6 5 6 . 0 0 5 ( 1 2 ) ( b ) ( A ) 493 
ORS 6 5 6 . 0 0 5 ( 1 2 ) ( b ) ( B ) 367 
ORS 6 5 6 . 0 0 5 ( 1 3 ) 333 
ORS 6 5 6 . 0 0 5 ( 1 7 ) 3 9 , 7 2 , 1 2 0 , 1 8 7 , 2 1 3 , 3 6 2 , 5 1 2 , 5 1 7 , 5 3 5 
ORS 6 5 6 . 0 0 5 ( 1 9 ) 2 9 , 3 6 , 1 5 2 , 1 7 6 , 2 1 7 , 3 1 4 , 3 9 8 , 4 0 6 , 4 1 9 , 4 4 5 
ORS 6 5 6 . 0 0 5 ( 2 0 ) 62,182 
ORS 6 5 6 . 0 0 5 ( 2 7 ) 333,532 
ORS 6 5 6 . 0 0 5 ( 2 8 ) 333 
ORS 656.012 597 
ORS 6 5 6 . 0 1 2 ( 2 ) ( a ) 134 
ORS 6 5 6 . 0 1 2 ( 2 ) ( b ) 597 
ORS 656 .027 555 
ORS 656 .027 ( 2 ) 555 
ORS 6 5 6 . 0 2 7 ( 3 ) 365 
ORS 6 5 6 . 0 2 9 ( 1 ) 555 
ORS 6 5 6 . 1 2 6 ( 1 ) 286,365 
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S t a t u t e P a g e ( s ) 

ORS 6 5 6 . 1 2 6 ( 2 ) 286 
ORS 6 5 6 . 2 0 2 ( 2 ) 571 
ORS 656.210 134,362,378,569 
ORS 6 5 6 . 2 1 0 ( 2 ) ( b ) ( A ) 569 
ORS 656 . 2 1 0 ( 2 ) ( c ) 524 
ORS 656.212 134,362 
ORS 656.214 472,579 
ORS 6 5 6 . 2 1 4 ( 2 ) 1,54,180,203,400,579 
ORS 656 . 2 1 4 ( 2 ) ( a ) 187 
ORS 656 . 2 1 4 ( 2 ) ( b ) 187 * B o l d Page = C o u r t C a s e * 
ORS 656 . 2 1 4 ( 2 ) ( c ) 187 
ORS 6 5 6 . 2 1 4 ( 2 ) ( d ) 187 
ORS 6 5 6 . 2 1 4 ( 2 ) ( e ) 187 
ORS 6 5 6 . 2 1 4 ( 2 ) ( f ) 187 
ORS 656 . 2 1 4 ( 2 ) ( g ) 187 
ORS 6 5 6 . 2 1 4 ( 2 ) ( k ) 187 
ORS 6 5 6 . 2 1 4 ( 3 ) 187,579 
ORS 6 5 6 . 2 1 4 ( 4 ) 187,579 
ORS 6 5 6 . 2 1 4 ( 5 ) 225,417,579 
ORS 6 5 6 . 2 1 8 ( 1 ) 72 
ORS 656.234 51 
ORS 656.236 81,87,577 
ORS 6 5 6 . 2 3 6 ( 1 ) 5 1 , 5 7 , 6 3 , 8 1 , 9 7 , 4 2 3 
ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) 5 1 
ORS 6 5 6 . 2 3 6 ( 1 ) ( b ) 97 
ORS 6 5 6 . 2 3 6 ( 4 ) 51 
ORS 6 56.245 6 6 , 1 0 0 , 1 1 6 , 1 1 9 , 1 2 3 , 2 7 4 , 3 6 7 , 3 8 0 , 4 5 1 , 4 9 3 , 4 9 6 , 

549 
ORS 6 5 6 . 2 4 5 ( 1 ) 173,300,367,454 
ORS 6 5 6 . 2 4 5 ( 1 ) ( a ) 173,274,435,485 
ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) 51,281,493 
ORS 6 5 6 . 2 4 5 ( 2 ) 435 
ORS 6 5 6 . 2 4 5 ( 3 ) ( b ) ( B ) 1 3 6 , 2 2 1 
ORS 656 .252 597 
ORS 6 5 6 . 2 5 2 ( 1 ) 597 
ORS 6 5 6 . 2 5 2 ( 2 ) 597 
ORS 6 5 6 . 2 5 2 ( 4 ) 597 
ORS 6 5 6 . 2 5 2 ( 5 ) 597 
ORS 6 5 6 . 2 5 4 ( 1 ) 597 
ORS 656 . 2 5 4 ( 3 ) ( a ) 17 
ORS 6 5 6 . 2 6 2 . . . 6 , 5 1 , 1 0 8 , 2 1 1 , 2 2 5 , 2 6 1 , 4 8 0 , 5 8 7 
ORS 6 5 6 . 2 6 2 ( 3 ) 108 
ORS 656 . 2 6 2 ( 4 ) 67 
ORS 656 . 2 6 2 ( 4 ) ( a ) 159 
ORS 6 5 6 . 2 6 2 ( 4 ) ( b ) 159,336,513,543 
ORS 6 5 6 . 2 6 2 ( 6 ) ... 1 0 8 , 1 4 8 , 2 3 2 , 2 4 0 , 2 6 1 , 2 8 4 , 3 3 3 , 3 5 8 , 4 0 3 , 4 3 1 , 5 1 8 , 

548 
ORS 6 5 6 . 2 6 2 ( 6 ) ( b ) 495 
ORS 6 5 6 . 2 6 2 ( 8 ) 2 1 1 , 3 2 5 , 5 8 7 . 
ORS 6 5 6 . 2 6 2 ( 1 0 ) 1 , 2 5 , 6 7 , 7 9 , 1 0 8 , 1 5 9 , 1 6 4 , 1 9 2 , 2 0 7 , 2 3 2 , 2 5 1 , 2 6 1 , 

3 2 8 , 3 6 2 , 3 6 7 , 3 8 6 , 4 6 9 , 4 8 4 , 4 8 5 , 4 9 7 , 5 0 2 , 5 1 0 , 5 1 3 , 5 1 8 , 5 4 3 , 5 5 1 
ORS 6 5 6 . 2 6 2 ( 1 0 ) ( a ) 9 3 , 1 0 8 , 1 5 9 , 4 7 2 , 4 8 7 , 5 1 8 , 5 2 1 , 5 2 4 
ORS 6 5 6 . 2 6 5 ( 1 ) 152,390,534 
ORS 6 5 6 . 2 6 5 ( 2 ) 534 
ORS 6 5 6 . 2 6 5 ( 4 ) 322,390 
ORS 6 5 6 . 2 6 5 ( 4 ) ( a ) 534 
ORS 656 . 2 6 5 ( 4 ) ( b ) 534 
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S t a t u t e P a g e ( s ) 

ORS 6 5 6 . 2 6 5 ( 4 ) ( c ) 534 
ORS 6 5 6 . 2 6 5 ( 4 ) ( d ) 534 
ORS 656.266 3 6 , 5 4 , 2 1 3 , 2 9 6 , 5 4 7 
ORS 656.268 2 6 , 4 7 , 9 3 , 1 8 6 , 1 8 7 , 2 5 5 , 2 9 4 , 4 1 3 , 4 3 3 
ORS 6 5 6 . 2 6 8 ( 1 ) 2 1 3 , 2 2 5 , 3 6 2 , 5 3 5 
ORS 6 5 6 . 2 6 8 ( 3 ) 9 3 , 1 8 7 , 3 6 2 , 4 3 3 , 5 1 3 , 5 2 1 , 5 4 3 
ORS 6 5 6 . 2 6 8 ( 3 ) ( a ) 9 3 , 4 3 3 , 5 2 1 
ORS 6 5 6 . 2 6 8 ( 3 ) ( b ) 9 3 , 4 3 3 , 5 2 1 
ORS 6 5 6 . 2 6 8 ( 3 ) ( c ) 9 3 , 3 6 2 , 4 3 3 , 5 2 1 
ORS 6 5 6 . 2 6 8 ( 4 ) 187,225 
ORS 6 5 6 . 2 6 8 ( 4 ) ( e ) 186 
ORS 6 5 6 . 2 6 8 ( 5 ) 47,225 
ORS 6 5 6 . 2 6 8 ( 6 ) 47,225,591 
ORS 6 5 6 . 2 6 8 ( 6 ) ( b ) 47,186 
ORS 6 5 6 . 2 6 8 ( 7 ) 136,225 
ORS 6 5 6 . 2 6 8 ( 8 ) 225 
ORS 6 5 6 . 2 6 8 ( 9 ) 255 
ORS 6 5 6 . 2 6 8 ( 1 1 ) 210,255 
ORS 6 5 6 . 2 6 8 ( 1 4 ) 240 
ORS 656.273 6,286,353,373,495,504 
ORS 6 5 6 . 2 7 3 ( 1 ) 7 , 7 8 , 1 5 5 , 2 3 1 , 2 7 9 , 3 0 5 , 3 2 7 , 3 3 1 , 4 2 3 , 4 2 7 , 4 8 1 
ORS 6 5 6 . 2 7 3 ( 1 ) ( a ) 3 3 1 
ORS 6 5 6 . 2 7 3 ( 2 ) 520 
ORS 6 5 6 . 2 7 3 ( 3 ) 7 , 1 5 5 , 2 7 9 , 3 0 5 , 3 3 1 , 4 2 7 , 4 9 5 , 5 2 0 
ORS 6 5 6 . 2 7 3 ( 4 ) 375,380 
ORS 6 5 6 . 2 7 3 ( 6 ) 67,231,427 
ORS 6 5 6 . 2 7 3 ( 6 ) ( b ) 504 
ORS 6 5 6 . 2 7 3 ( 8 ) 1 5 5 , 2 3 1 , 3 0 5 , 3 2 7 , 4 2 7 
ORS 656.278 2 3 5 , 3 5 3 , 4 3 5 , 5 1 6 , 5 6 0 
ORS 6 5 6 . 2 7 8 ( 1 ) 279,435 
ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) 5 7 , 1 0 0 , 1 1 6 , 1 2 3 , 3 1 7 , 4 4 7 , 5 1 6 
ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) 52,57,89 
ORS 6 5 6 . 2 7 8 ( 2 ) 6,380 
ORS 6 5 6 . 2 7 8 ( 3 ) 560 
ORS 656.283 186,211,435,587 
ORS 6 5 6 . 2 8 3 ( 1 ) 182,225,365,440 
ORS 6 5 6 . 2 8 3 ( 2 ) 440,532 
ORS 6 5 6 . 2 8 3 ( 2 ) ( a ) 440,532 
ORS 6 5 6 . 2 8 3 ( 2 ) ( b ) 440,532 
ORS 6 5 6 . 2 8 3 ( 2 ) ( c ) 440,532 
ORS 6 5 6 . 2 8 3 ( 2 ) ( d ) 440,532 
ORS 6 5 6 . 2 8 3 ( 3 ) 147,587 
ORS 6 5 6 . 2 8 3 ( 4 ) 181 
ORS 6 5 6 . 2 8 3 ( 5 ) 8,181,358 
ORS 6 5 6 . 2 8 3 ( 7 ) 1 8 , 3 3 , 4 4 , 5 4 , 1 0 4 , 1 2 6 , 2 0 3 , 2 1 7 , 2 2 1 , 2 6 9 , 2 9 4 , 2 9 9 , 

3 1 3 , 3 4 5 , 3 4 7 , 3 5 8 , 4 4 0 , 4 6 4 , 5 3 5 , 5 7 9 , 5 9 7 
ORS 6 5 6 . 2 8 9 ( 3 ) 16,123,466 
ORS 656.295 16 
ORS 6 5 6 . 2 9 5 ( 2 ) 464 
ORS 6 5 6 . 2 9 5 ( 3 ) 284 
ORS 6 5 6 . 2 9 5 ( 5 ) 1 8 , 3 6 , 4 4 , 4 7 , 1 0 4 , 1 2 6 , 1 3 0 , 1 3 6 , 1 4 4 , 1 5 7 , 1 6 3 , 1 7 8 , 

2 0 3 , 2 2 1 , 2 4 4 , 2 8 4 , 2 9 4 , 3 0 8 , 3 1 3 , 3 4 5 , 3 4 7 , 3 7 2 , 4 0 9 , 4 1 7 , 4 4 0 , 4 7 4 , 5 1 3 , 5 3 5 , 5 4 3 
ORS 6 5 6 . 2 9 5 ( 6 ) 4 6 4 , 4 6 9 , 5 1 8 
ORS 6 5 6 . 2 9 5 ( 8 ) 62 
ORS 656 .298 577 
ORS 6 5 6 . 2 9 8 ( 6 ) 597 
ORS 656.307 1 0 2 , 1 7 8 , 1 9 1 , 1 9 8 , 3 3 1 , 3 7 5 



Van N a t t a ' s ORS C i t a t i o n s 645 

S t a t u t e P a g e ( s ) 

ORS 6 5 6 . 3 0 7 ( 2 ) 4,139,178,375 
ORS 6 5 6 . 3 0 7 ( 5 ) 4,124 
ORS 6 5 6 . 3 1 0 ( 2 ) 33 
ORS 656.313 2 6 , 2 7 , 1 4 6 , 1 6 9 , 2 0 2 , 2 1 9 
ORS 6 5 6 . 3 1 3 ( 1 ) 591 
ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) 26,27 * B o l d Page = C o u r t C a s e * 
ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) ( A ) 26,27,169 
ORS 6 5 6 . 3 1 3 ( 1 ) ( a ) ( B ) 26,146,202 
ORS 656.319 66,92,211,258 
ORS 6 5 6 . 3 1 9 ( 1 ) 147,587 
ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) 211,247,587 
ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) 247,587 
ORS 6 5 6 . 3 1 9 ( 4 ) 47,591 
ORS 656 .325 158 
ORS 6 5 6 . 3 2 5 ( 4 ) 44 
ORS 656.327 3 , 1 7 3 , 2 2 5 , 2 5 8 , 2 8 1 , 3 6 7 , 3 7 3 , 3 9 3 , 3 9 6 , 4 8 0 , 5 2 7 
ORS 656 .327 ( 1 ) 173 
ORS 6 5 6 . 3 2 7 ( l ) ( a ) 225,281,396 
ORS 6 5 6 . 3 2 7 ( 1 ) ( c ) 225 
ORS 656.382 2 3 2 , 4 9 2 , 5 1 3 , 5 1 8 , 5 4 3 
ORS 6 5 6 . 3 8 2 ( 1 ) 1 4 , 2 9 , 6 7 , 1 0 8 , 1 6 3 , 1 9 2 , 2 3 2 , 2 5 1 , 2 6 1 , 3 2 8 , 3 6 2 , 

3 6 7 , 3 8 6 , 4 6 9 , 4 8 4 , 4 8 5 , 4 9 7 , 5 1 8 , 5 2 1 , 5 2 4 , 5 5 1 
ORS 6 5 6 . 3 8 2 ( 2 ) 1 , 8 , 1 8 , 3 5 , 6 6 , 7 1 , 8 5 , 9 6 , 1 0 2 , 1 1 9 , 1 2 1 , 1 2 6 , 1 3 0 , 

1 4 2 , 1 5 9 , 1 6 4 , 1 6 5 , 1 7 6 , 1 8 0 , 1 8 7 , 1 9 2 , 1 9 7 , 2 0 0 , 2 0 3 , 2 1 1 , 2 1 7 , 2 2 5 , 2 3 9 , 2 4 0 , 2 51,2 7 4 , 2 9 2 , 
3 0 5 , 3 2 2 , 3 2 5 , 3 2 6 , 3 3 6 , 3 4 3 , 3 5 8 , 3 7 1 , 3 8 3 , 3 9 2 , 3 9 6 , 4 1 1 , 4 1 9 , 4 3 3 , 4 3 5 , 4 4 0 , 4 5 7 , 4 6 1 , 4 7 2 , 
4 8 4 , 4 8 7 , 5 0 5 , 5 2 0 , 5 2 7 , 5 3 3 

ORS 6 5 6 . 3 8 6 ( 1 ) 1 8 , 1 0 1 , 1 0 4 , 1 0 8 , 1 1 8 , 1 2 1 , 1 4 8 , 1 9 2 , 1 9 8 , 2 3 2 , 2 7 0 , 
2 7 9 , 2 8 4 , 2 9 6 , 3 1 4 , 3 1 6 , 3 1 9 , 3 2 6 , 3 2 8 , 3 3 1 , 3 3 3 , 3 3 7 , 3 7 1 , 3 8 0 , 3 9 3 , 4 2 3 , 4 4 8 , 4 5 4 , 4 5 8 , 4 6 9 , 
4 8 1 , 5 0 3 , 5 1 7 , 5 2 1 

ORS 6 5 6 . 3 8 6 ( 2 ) 3 1 9 , 4 9 2 , 5 2 1 
ORS 6 5 6 . 3 8 8 ( 1 ) 101,198,420 
ORS 656 .390 577 
ORS 656 .578 288 
ORS 6 5 6 . 5 8 0 ( 2 ) 288 
ORS 656.587 466 
ORS 656.591 t h r o u g h .593 288 
ORS 6 5 6 . 5 9 3 ( 1 ) 353,466 
ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) 353 
ORS 656 . 5 9 3 ( 1 ) ( b ) 353 
ORS 656 . 5 9 3 ( 1 ) ( c ) 353 
ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) 353 
ORS 6 5 6 . 5 9 3 ( 3 ) 75,353 
ORS 656.625 52,220,224 
ORS 656.704 173,367 
ORS 6 5 6 . 7 0 4 ( 3 ) 3 , 1 7 3 , 2 2 5 , 2 5 8 , 2 8 1 , 3 6 5 , 3 6 7 , 3 7 3 , 3 7 5 , 3 9 3 , 3 9 6 , 

5 2 7 , 5 9 1 
ORS 656.708 591,597 
ORS 6 5 6 . 7 1 2 ( 1 ) 597 
ORS 6 5 6 . 7 2 6 ( 2 ) 365 
ORS 6 5 6 . 7 2 6 ( 3 ) 579 
ORS 6 5 6 . 7 2 6 ( 3 ) ( a ) 597 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) 294,579 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) 1 8 , 1 0 4 , 1 2 6 , 2 2 1 , 3 4 7 , 4 4 0 , 5 3 5 , 5 7 9 
ORS 6 5 6 . 7 2 6 ( 4 ) 597 
ORS 6 5 6 . 7 2 6 ( 5 ) 597 
ORS 656.802 2 , 8 , 1 8 , 8 5 , 1 1 7 , 1 7 8 , 1 8 3 , 2 7 7 , 2 7 9 , 3 5 0 , 3 8 2 , 3 9 8 , 

4 2 0 , 4 4 4 , 4 5 9 , 5 0 7 , 5 4 1 , 5 4 9 , 5 6 7 



646 ORS C i t a t i o n s Van N a t t a ' s 

S t a t u t e P a g e ( s ) 

ORS 6 5 6 . 8 0 2 ( 1 ) 420,567 
ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) 138,140,571 
ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) 85, 183,277,565,567 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) 8 , 2 4 , 1 3 8 , 1 4 0 , 1 8 7 , 1 9 4 , 3 5 8 , 4 1 1 , 4 2 0 , 4 2 9 , 4 4 8 , 

4 7 7 , 5 6 1 , 5 6 4 , 5 6 5 
ORS 6 5 6 . 8 0 2 ( 2 ) 8 5 , 1 8 3 , 1 8 7 , 3 9 8 , 4 0 6 , 4 8 9 , 5 6 7 
ORS 6 5 6 . 8 0 2 ( 2 ) ( a ) 567 
ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) 567 
ORS 656 .802 ( 2 ) ( c ) 567 
ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) 567 
ORS 656 . 8 0 2 ( 3 ) 85 
ORS 6 5 6 . 8 0 2 ( 3 ) ( a ) 85,183 
ORS 6 5 6 . 8 0 2 ( 3 ) ( b ) 85,183 
ORS 6 5 6 . 8 0 2 ( 3 ) ( c ) 85,183 
ORS 6 5 6 . 8 0 2 ( 3 ) ( d ) 85,183 
ORS 656.807 571 
ORS 6 5 6 . 8 0 7 ( 1 ) 194,571 
ORS 6 5 6 . 8 0 7 ( 1 ) ( a ) 194,571 
ORS 6 5 6 . 8 0 7 ( 1 ) ( b ) 194,571 
ORS 6 5 6 . 8 0 7 ( 2 ) 571 
ORS 6 5 6 . 8 0 7 ( 3 ) 571 
ORS 6 5 6 . 9 9 0 ( 1 ) 240 
ORS 659.410 134 
ORS 677.100 t o .228 136 
ORS 677 . 1 9 0 ( 5 ) 597 
ORS 701.025 595 
ORS 737 . 3 1 0 ( 1 0 ) 583 
ORS 7 3 7 . 3 1 0 ( 1 2 ) 583 
ORS 737 . 3 1 0 ( 1 2 ) ( a ) 583 
ORS 737 . 3 1 0 ( 1 2 ) ( b ) 583 
ORS 737 . 3 1 0 ( 1 2 ) ( c ) 583 

ADMINISTRATIVE RULE CITATIONS 

R u l e P a g e ( s ) 

OAR 4 3 6 - 1 0 - 0 0 1 ( 1 ) 597 
OAR 4 3 6 - 1 0 - 0 0 3 ( 3 6 ) 597 
OAR 436-10-030 597 
OAR 4 3 6 - 1 0 - 0 4 0 ( 9 ) 454 
OAR 4 3 6 - 1 0 - 0 4 0 ( 1 0 ) 3 
OAR 4 3 6 - 1 0 - 0 4 0 ( 1 1 ) 454 
OAR 436-10-046 258,480 
OAR 4 3 6 - 1 0 - 0 4 6 ( 1 ) 225,258 
OAR 4 3 6 - 1 0 - 0 6 0 ( 3 ) 185 
OAR 436-10-070 476 
OAR 436-10-100 597 
OAR 436-30-002 5 2 1 
OAR 436-30-036 5 2 1 
OAR 4 3 6 - 3 0 - 0 3 6 ( 3 ) 5 2 1 
OAR 4 3 6 - 3 0 - 0 3 6 ( 3 ) ( f ) 5 2 1 
OAR 4 3 6 - 3 0 - 0 3 6 ( 9 ) 521 
OAR 4 3 6 - 3 0 - 0 3 6 ( 9 ) ( d ) 5 2 1 
OAR 436-30-050 186 
OAR 4 3 6 - 3 0 - 0 5 0 ( 2 4 ) 47 



Van N a t t a ' s OAR C i t a t i o n s 647 

R u l e P a g e ( s ) 

OAR 436-35-001 e t s e q 11,18,104,126,535 
OAR 436-35-005 t h r u -020 187 
OAR 4 3 6 - 3 5 - 0 0 5 ( 1 ) 34,44,72,126,313,416 
OAR 4 3 6 - 3 5 - 0 0 5 ( 8 ) 413 
OAR 4 3 6 - 3 5 - 0 0 5 ( 1 2 ) 413 * B o l d Page = C o u r t C a s e * 
OAR 436-35-010 203,472 
OAR 436-35-010 t h r u -260 187,440 
OAR 4 3 6 - 3 5 - 0 1 0 ( 1 ) 187 
OAR 4 3 6 - 3 5 - 0 1 0 ( 1 ) ( b ) 313 
OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) 345,579 
OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( b ) 34,113,250 
OAR 4 3 6 - 3 5 - 0 1 0 ( 3 ) ( a ) 294 
OAR 4 3 6 - 3 5 - 0 1 0 ( 3 ) ( d ) 294 
OAR 4 3 6 - 3 5 - 0 1 0 ( 4 ) 294,343 
OAR 4 3 6 - 3 5 - 0 1 0 ( 5 ) 1,294 
OAR 4 3 6 - 3 5 - 0 1 0 ( 6 ) 416 
OAR 4 3 6 - 3 5 - 0 1 0 ( 7 ) 54,187,250,292,347 
OAR 4 3 6 - 3 5 - 0 1 0 ( 8 ) 292 
OAR 4 3 6 - 3 5 - 0 5 0 ( 6 ) 32 
OAR 4 3 6 - 3 5 - 0 8 0 ( 5 ) 54 
OAR 4 3 6 - 3 5 - 0 8 0 ( 7 ) 54 
OAR 4 3 6 - 3 5 - 0 8 0 ( 9 ) 54 
OAR 4 3 6 - 3 5 - 0 8 0 ( 1 1 ) 54 
OAR 436-35-090 44,54 
OAR 4 3 6 - 3 5 - 0 9 0 ( 1 ) 343 
OAR 4 3 6 - 3 5 - 1 0 0 ( 4 ) 54 
OAR 4 3 6 - 3 5 - 1 0 0 ( 6 ) 54 
OAR 436-35-110 508 
OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) 508 
OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( b ) 508 
OAR 4 3 6 - 3 5 - 1 1 0 ( 1 ) ( e ) 343 
OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) 44,292,416 
OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) 508 
OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( d ) 250,416,508 
OAR 4 3 6 - 3 5 - 1 1 0 ( 6 ) ( c ) 343 
OAR 436-35-220 203 
OAR 436-35-230 203 
OAR 4 3 6 - 3 5 - 2 4 0 ( 5 ) 345 
OAR 436-35-270 t h r u -440 11,126,187,440,535 
OAR 436-35-270 187,472 
OAR 4 3 6 - 3 5 - 2 7 0 ( 2 ) 72,313 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) 579 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) 579 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) 579 
OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) 126 
OAR 436-35-280 11,44,104,126,440,535 
OAR 4 3 6 - 3 5 - 2 8 0 ( 1 ) 34,113 
OAR 4 3 6 - 3 5 - 2 8 0 ( 7 ) 11,18,44,104,126,221,294,343,436,440,461, 

535 
OAR 436-35-290 104,126,579 
OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( a ) 187 
OAR 4 3 6 - 3 5 - 2 9 0 ( 4 ) 535 
OAR 436-35-300 579 
OAR 4 3 6 - 3 5 - 3 0 0 ( 2 ) ( a ) 187 
OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) 104,126 
OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ( a ) 535 
OAR 4 3 6 - 3 5 - 3 0 0 ( 4 ) 104,126,440,535 



648 OAR C i t a t i o n s Van N a t t a ' s 

R u l e P a g e ( s ) 

OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) 104,126,490,535 
OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) ( b ) 490,535 
OAR 
OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) 187 
OAR 
OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) 126,294,413 
OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( d ) 294,413 
OAR 
OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) 126,535 
OAR 
OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( c ) 11,104,126,535 
OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( d ) 126,535 
OAR 
OAR 
OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) 579 
OAR 
OAR 
OAR 4 3 6 - 3 5 - 3 2 0 ( 4 ) 1 1 , 1 2 6 , 1 8 7 , 2 2 1 , 2 5 0 , 4 0 0 , 4 3 6 
OAR 
OAR 11,343 
OAR 
OAR 126,221,436,490 
OAR 
OAR 
OAR 4 3 6 - 3 5 - 3 6 0 ( 6 ) 535 
OAR 4 3 6 - 3 5 - 3 6 0 ( 9 ) 535 
OAR 4 3 6 - 3 5 - 3 6 0 ( 1 0 ) 2 2 1 
OAR 4 3 6 - 3 5 - 3 6 0 ( 1 1 ) . . 2 2 1 
OAR 
OAR 4 3 6 - 3 5 - 3 9 0 ( 7 ) ( a ) ( A ) 4 6 1 
OAR 
OAR 
OAR 
OAR 18 
OAR 4 3 6 - 3 5 - 4 2 0 ( 4 ) 490 
OAR 
OAR 569 
OAR 
OAR 
OAR 
OAR 
OAR 4 3 6 - 6 0 - 0 2 0 ( 8 ) ( a ) 569 
OAR 
OAR 4 3 6 - 6 0 - 0 2 5 ( 2 ) ( g ) 524 
OAR 4 3 6 - 6 0 - 0 2 5 ( 4 ) ( a ) 524 
OAR 
OAR 4 3 6 - 6 0 - 0 3 0 ( 3 ) 510 
OAR 4 3 6 - 6 0 - 0 3 0 ( 4 ) ( a ) 484,510 
OAR 4 3 6 - 6 0 - 0 3 0 ( 4 ) ( b ) 484 
OAR 4 3 6 - 6 0 - 0 3 0 ( 5 ) ( c ) 93 
OAR 362 
OAR 370 
OAR 
OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) 51,496 
OAR 4 3 6 - 6 0 - 1 5 0 ( 6 ) ( e ) 51,496 
OAR 
OAR 



Van N a t t a ' s OAR C i t a t i o n s 649 

R u l e P a g e ( s ) 

OAR 4 3 6 - 6 9 - 0 0 5 ( 2 1 ) 597 
OAR 438-05-005 597 
OAR 438-05-035 597 
OAR 438-05-046 325 * B o l d Page = C o u r t C a s e * 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) 375 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( a ) 144 
OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( c ) 144,279 
OAR 438-05-065 370 
OAR 438-05-070 587 
OAR 438-06-031 358 
OAR 4 3 8 - 0 6 - 0 7 1 ( 2 ) 468,539 
OAR 438-06-081 130,468,539 
OAR 4 3 8 - 0 6 - 0 9 1 ( 3 ) 299,358 
OAR 438-06-095 217 
OAR 4 3 8 - 0 6 - 0 9 5 ( 2 ) 217 
OAR 4 3 8 - 0 6 - 0 9 5 ( 3 ) 217 
OAR 438-07-005 597 
OAR 4 3 8 - 0 7 - 0 0 5 ( 2 ) 597 
OAR 4 3 8 - 0 7 - 0 0 5 ( 6 ) 597 
OAR 438-07-015 14,587,597 
OAR 4 3 8 - 0 7 - 0 1 5 ( 2 ) 362,597 
OAR 4 3 8 - 0 7 - 0 1 5 ( 3 ) 597 
OAR 4 3 8 - 0 7 - 0 1 5 ( 5 ) 14 
OAR 438-07-016 370 
OAR 4 3 8 - 0 7 - 0 1 8 ( 4 ) 14 
OAR 4 3 8 - 0 7 - 0 2 5 ( 1 ) 417 
OAR 4 3 8 - 0 7 - 0 2 5 ( 2 ) 417 
OAR 4 3 8 - 0 9 - 0 0 1 ( 1 ) 51 
OAR 4 3 8 - 0 9 - 0 0 5 ( 1 ) 47 
OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( b ) 51 
OAR 4 3 8 - 0 9 - 0 2 0 ( 2 ) 496 
OAR 4 3 8 - 0 9 - 0 2 5 ( 1 ) 57 
OAR 438-09-035 81 
OAR 4 3 8 - 0 9 - 0 3 5 ( 1 ) 81,87,423 
OAR 4 3 8 - 0 9 - 0 3 5 ( 2 ) 81 
OAR 4 3 8 - 0 9 - 0 3 5 ( 2 ) ( a ) 81,87 
OAR 4 3 8 - 0 9 - 0 3 5 ( 2 ) ( b ) 81 
OAR 4 3 8 - 0 9 - 0 3 5 ( 3 ) 81 
OAR 438-10-010 18,104,126,187,221,347,440,535 
OAR 4 3 8 - 1 0 - 0 1 0 ( 1 ) 461 
OAR 4 3 8 - 1 1 - 0 2 0 ( 1 ) 464,539 
OAR 438-12-025 25 
OAR 438-12-030 25,89 
OAR 4 3 8 - 1 2 - 0 3 5 ( 2 ) 120 
OAR 4 3 8 - 1 2 - 0 3 7 ( 1 ) ( f ) 57 
OAR 438-12-055 447 
OAR 4 3 8 - 1 5 - 0 0 5 ( 6 ) 51 
OAR 4 3 8 - 1 5 - 0 1 0 ( 2 ) 118 
OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) 1,4,8,14,18,35,36,66,71,78,82,85,96,101,102, 

104,108,118,119,121,126,130,142,148,159,165,173,176,180,187,191,192,197,198, 
200,203,211,217,225,232,239,240,251,260,269,270,274,275,279,281,284,292,296, 
305,314,316,319,322,325,326,328,333,336,337,343,346,358,380,383,390,393,396, 
406,419,420,423,433,435,440,448,454,458,461,469,481,484,487, 503,505,517,520, 
521,527,551 

OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) 333 
OAR 438-15-030 108,492 
OAR 438-15-045 159,521 



650 OAR C i t a t i o n s Van N a t t a ' s 

R u l e P a g e ( s ) 

OAR 438-15-052 51,85 
OAR 8 3 6 - 4 2 - 0 5 5 ( 4 ) 583 
OAR 836-42-060 583 
OAR 8 3 6 - 4 2 - 0 6 0 ( 1 ) 583 
OAR 8 3 6 - 4 2 - 0 6 0 ( 2 ) 583 

LARSON CITATIONS 

L a r s o n P a g e ( s ) 

L a r s o n , WCL, 48.50 ( 1 9 8 6 ) 132 
1C L a r s o n , WCL 9-129, 5 0 . 2 1 ( 1 9 7 4 ) 555 
3 L a r s o n , WCL 8-27, 43.52 ( 1 9 9 1 ) 595 
3 L a r s o n , WCL, 7 8 . 3 1 ( b ) ( 2 ) 152 
4 L a r s o n , WCL 1 6 - 1 7 1 , 88.00 ( 1 9 8 9 ) 353 

OREGON RULES OF C I V I L PROCEDURE CITATIONS 

R u l e P a g e ( s ) 

ORCP 17C 577 
ORCP 7 1 B ( 1 ) 147,247,587 

OREGON EVIDENCE CODE CITATIONS 

Code P a g e ( s ) 

OEC 101 595,597 
OEC 307 595 
OEC 504-1 597 
OEC 5 0 4 - 1 ( 2 ) 597 



Van N a t t a ' s C l a i m a n t I n d e x — V o l u m e 44 6 5 1 

C l a i m a n t P a g e ( s ) 

A b b o t t , D a v i d R. ( 8 7 - 1 3 0 9 7 e t c . ) 132 
Adamson, M a r i a (91-0195M) 25 
A g u i l a r , G e r a r d o C. ( 9 1 - 0 1 6 4 1 ) 478 
A i n s w o r t h , J u d i t h E. ( 9 0 - 0 2 2 1 5 & 90- 1 5 4 8 8 ) 445 
A k i n s , L i n d a M. ( 9 0 - 2 2 6 4 1 ) 108 
A l b e r t s o n , E s t h e r C. ( 9 1 - 0 0 5 6 5 ) 5 2 1 
A l i o t h , Duane A. ( 9 0 - 0 2 6 3 6 ) 216 
A n d e r s o n , T o d d S. ( 9 0 - 0 9 6 5 1 e t c . ) 4 , 1 9 1 
A n g e r b a u e r , Rodney E. ( C l - 0 2 7 1 5 ) 8 1 
A r c h e r , G i l b e r t G., J r . ( 8 6 - 1 6 0 2 5 e t c . ) 309 
A r t a j o , M a r c i a G. ( 9 1 - 0 0 4 4 9 ) 236 
B a k e r , V i r g i n i a L. ( 9 1 - 0 3 1 3 4 ) 217 
B a r f u s s , K e l l y ( 9 1 - 0 0 7 3 9 ) 239 
B a r t l e y , A r n o l d G. ( 9 0 - 1 7 7 8 3 ) 389 
B a t e m a n , D o u g l a s K. (92-0069M) 447 
B a y o u t h , R i c k S. ( 9 0 - 0 4 7 0 1 ) 454 
B e c k e r , D o n a l d H. ( 9 0 - 1 7 8 2 0 e t c . ) 390 
Behee, P e n e l o p e A. ( 9 0 - 1 9 1 5 4 ) 316 
B e l q u i s t , M a r v i n W. ( 9 0 - 1 0 1 1 5 ) 64 
Bement, J o h n H. ( 8 8 - 1 3 3 9 1 ) 269 
B e r k , Sean T. ( 9 0 - 0 9 3 9 5 ) 192 
B i l l i n g s , F r e d A. , J r . ( 9 0 - 2 2 1 2 7 ) 429 
B i r d , H a r o l d T. ( 9 0 - 1 8 8 9 5 ) 26 
B i s c h o f , S t e v e n V. ( 9 0 - 1 0 8 8 2 ) 2 5 5 , 3 4 2 , 4 3 3 
B o c k , L a w r e n c e R. ( 9 1 - 0 1 2 9 8 e t c . ) 219 
B o e h r , M a r g a r e t I . ( 8 9 - 2 1 7 7 4 ) 163 
B o o t h , L o i s (WCB 8 4 - 0 7 1 7 4 ; SC S36388) 597 
B r e w e r , S h a r o n M. ( 9 0 - 0 2 2 6 6 ) 343 
B r e w s t e r , E l m e r L. ( 9 0 - 1 8 8 4 9 ) 202 
B r i c k e y , C o r d y A. (66-0302M) 5 2,220 
B r i s t o l , L y n d i a M. ( 9 0 - 2 2 4 4 0 ) 164 
B r o w n , A s s u n d a M. ( 9 0 - 0 6 5 1 9 ) 320 
B r o w n , D e b b i e L. ( 8 8 - 1 9 1 8 7 ) 345 
B r o w n , G a r y O. (84-0266M) 82 
B u c k a l l e w , Rodney T. ( 9 0 - 0 6 5 9 4 ) 358 
B u r n s , V i c k i S. ( 9 0 - 2 0 7 7 6 ) 35 
B u r r o w , L i n d a R. ( 9 0 - 2 1 5 0 8 ) 7 1 
B u s h , D e n n i s C. ( 9 0 - 1 9 3 6 9 ) 1 2 6 , 2 5 7 , 3 4 6 
Bynum, H a r o l d W. ( 9 0 - 1 4 6 6 1 ) 165 
Caddy, L a n c e J . & J a n e t E. ( E m p l o y e r s ) 555 
C a r r o l l , L i n d a L. ( 9 0 - 0 0 7 6 9 ) 448 
C a r t a s e g n a , L u i g i ( 9 0 - 1 1 8 6 5 e t c . ) 50 
C a s t r o , E d w a r d B. ( 9 0 - 1 5 0 0 2 ) 362 
Cave, D a n i R. ( 9 0 - 1 7 7 5 6 ) !i30 
C e n t e r , Roy L. ( 9 0 - 1 1 7 7 8 e t c . ) 365 
C h a r l e s t o n , W a r r e n H. ( 9 0 - 1 9 6 4 4 ) 479 
C h i c h a , M e r r i l l L. ( 9 0 - 1 3 7 7 4 ) 66 
C l e v e l a n d ( H a l l ) , D e n i t a ( T P - 9 1 0 2 2 ) 468 
Como, A l e x J . ( 9 0 - 1 6 1 3 9 ) 2 2 1 
C o m p t o n , James V. ( 9 1 - 0 1 2 0 1 ) 270 
C o m p t o n , O s c a r L. ( T P - 9 1 0 2 5 ) 288 
C o n k l i n , B r u c e A. ( 9 0 - 1 9 8 5 5 ) 134 
Coombe, D a l e A. (WCB 9 0 - 0 3 1 2 0 ; CA A69594) 569 
C o o p e r , G e o r g e T. ( 9 1 - 0 5 7 1 8 ) 493 
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