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In the Matter of the Compensation of
DARCINE L. FOX, Claimant
WCB Case No. 91-02878
ORDER ON REVIEW
Emmons, et al.} Claimant Attorneys
Steve Cotton (Saif), Defense Attorney

Reviewed by Board Members Gunn and Kinsley.

: The SAIF Corporation requests review of those portions of Referee Holtan's
order that: (1) directed it to pay claimant’s scheduled permanent disability
award at the rate of $305 per degree; and (2) assessed a penalty for SAIF’'s al-
legedly unreasonable failure to pay scheduled permanent disability at the cor-
rect rate. On review, the issues are the rate of scheduled permanent disability
and penalties. We affirm in part and reverse in part.

Rate of Scheduled Permanent Disability

We affirm and adopt the portion of the Referee’s order which addressed the
rate of claimant’s scheduled permanent disability, with the following supplemen-
tation.

The Referee concluded that claimant’s December 28, 1990 award of scheduled
permanent disability should be paid at the rate of $305 per degree. We agree. |

In Alan G. Herron, 43 Van Natta 267, on recon 43 Van Natta 1097 (1991), we
held that the amendment to ORS 656.214(2), in 1990 Oregon Laws, chapter 2, sec-
tion 7 which increased the value per degree of scheduled permanent disability to
$305, applied to all awards of scheduled disability made on or after May 7,
1990, regardless of the date of injury.

Accordingly, because claimant’s award of scheduled permanent disability
was made after May 7, 1990, the Referee correctly concluded that the award
should be paid at the rate of $305 per degree.

Penalties and Attorney Fees

The Referee assessed penalties and attorney fees under ORS 656.262(10) for
SAIF’'s allegedly unreasconable failure to pay claimant’s compensation at the cor-
rect rate. We do not agree. The insurer contends, and we agree, that its con-
duct was reasonable because it followed a validly enacted rule when calculating
the payments. See former OAR 436-35-010(5); (eff. October 1, 1990). Mary E.
Weaver, 43 Van Natta 2618, 2619 (1991) ("As a general rule, we do not in such
circumstances, assess a penalty; for to do so would penalize the insurer for
complying with a valid administrative rule.").

Claimant’s attorney is entitled to an assessed attorney fee for prevailing
against SAIF's request for review. See ORS 656.382(2). After considering the
factors set forth in OAR 438-15-010(4) and applying them to this case, we find
that a reasonable fee for claimant’s counsel’s services on.review concerning the
rate of permanent disability .issue is $300, to be paid by the SAIF Corporation.
In reaching this conclusion,. we have particularly considered the time devoted to
the issue (as represented by claimant’s respondent’s brief), the complexity of
the issue, and the value to claimant of the interest involved.

ORDER

The Referee’'s order dated June 27, 1991 is affirmed in part and reversed
in part. That portion of the order that assessed a penalty is reversed. The
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remainder of the order is affirmed. For services on Board review, concerning
the rate of permanent disability issue, claimant’s attorney is awarded an as-
sessed attorney fee of $300, to be paid by the SAIF Corporation.

January 3, 1992 . : a : e Cite ag 44 Van Natta 2 (1992)

In the Matter of the Compensation of
JACK S. MABE, Claimant
‘WCB Case No. -90-18262
ORDER ON' REVIEW
Sherwood & Coon, Claimant Attorneys
Schwabe’, et -al., Defense Attorneys -

Reviewed by Board Members Westerband and Gunn.

Claimant requests review of Referee Hoguet's order ‘which upheld United Em-
ployers Insurance Company’s ("UEI") denial of compensability of and responsibil-
ity for his low back condition. ' On review, the issues are ‘compensability and
responsibility. We affirm. ' - ' '

FINDINGS OF FACT

We adopt the Referee’s findings of fact with the following supplementa-
tion. :

Claimant’s claim against SAIF, which was scheduled to be heard at the same
time as this matter, was settled prior to hearing.

CONCLUSIONS OF LAW AND OPINION

Compensability

We adopt the Referee’s conclusions and reasoning on the compensability
issue.

Responsibility

The Referee determined that claimant’s employment at- UEI’s insured did not
independently contribute to a pathological worsening of claimant‘s underlying
condition and concluded that SAIF remained responSLble for claimant’s low back
Lnjury :

We agree with the -Referee that responsibility for claimant’s low ‘back con-
dition remains with SAIF, but we analyze this matter under the Workers’ Compen-
gsation Act as amended by Senate Bill 1197, effective July 1, 1990. Ida M. ’
Walker, 43 Van Natta 1402 (1991). We have held that under Section 49 of Senate
Bill 1197, a carrier that is responsible for -a compensable injury remains re-
sponsible for continued or increased disability during employment with a later
carrier, unless the claimant sustains a new injury or occupational disease dur-
ing the subsequent ‘employment.  See Donald C. Moon, 43 Van -Natta 2595 '(1991);
Ricardo ‘Vasquez, 43 Van Natta 1678 (1991). " Thus, SAIF, having accepted the 1987
low back injury claim, remains responsible unless claimant sustained a new com-
pensable injury or occupational disease whlle working for UEI’'s lnsured. -

ORS 656.005(7)(a) and 656.802."

Whether claimant sustained a new.injury or disease or an aggravation of
his 1987 injury presents a complex medical question that requires expert medical
opinion. Uris v. Compensation Department, 247 Or 420 (1967), Kassahn v.
Publighers Paper  Co., 76 Or App 105 (1985), rev den 300 Or 546 (1986). The
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medical evidence indicates that claimant did not sustain a new compensable in-=
jury or occupational disease while UEI was on the risk.

Claimant’‘s treating physician, Dr. Brett, a neurologist, opined that
claimant‘s flare up of symptoms in June 1990 represented only a symptomatic ag-
gravation of his preexisting low back condition. Dr. Brett also stated that
claimant’s July 1987 industrial injury was the major contributing cause of
claimant’s present condition and need for treatment.

Dr. Logan, an orthopedic surgeon with the Orthopaedic Consultants also ex-
amined claimant. Dr. Logan opined that claimant did not sustain a new injury,
but his back condition was temporarily aggravated. Dr. Logan further stated
that claimant’s symptoms are chronic in nature and follow his July 1987 injury.

Dr. Phillips, chiropractor, opined that claimant’s long-haul driving is a
major contributing factor in claimant’s need for treatment and lost time from
work.

We find Drs. Brett and Logan more persuasive than Dr. Phillips. We gener-
ally give greater weight to the conclusions of a treating physician. Weiland v.
SAIF, 64 Or App 810, 814 (1983); Nancy E. Cudaback, 37 Van Natta 1580, withdrawn
on _other grounds, 37 Van Natta 1596 (1985), republished 38 Van Natta 423 (1986).
Here, we find no persuasive reason not to defer to claimant’s current treating
physician, Dr. Brett. Furthermore, Dr. Brett’s opinion is supported by orthope-
dic surgeon, Dr. Logan. Accordingly, we conclude that claimant has failed to
establish that he sustained a new injury while UEI was on the risk.

ORDER

The Referee’'s order dated March 15, 1991 is affirmed.

January 3, 1992 . Cite _as 44 Van Natta 3 (1992)

In the Matter of the Compensation of
ROBERT L. TRUMP, Claimant
WCB Case No. 90-18096
ORDER ON REVIEW
Peter O. Hansen, Claimant Attorney
Thomas Castle (Saif), Defense Attorney

Reviewed by Board Members Westerband and Gunn.
Claimant requests review of Referee Leahy’s order which upheld the SAIF
Corporation’s denial of reimbursement for thermography. On review, the issue is

medical services. We vacate.

FINDINGS OF FACT

We adopt the Referee’s findings of fact with the exception of the last
sentence. '

CONCLUSIONS OF LAW AND OPINION

Claimant initiated this proceeding after receiving SAIF’s partial denial
of his thermography procedure. SAIF contends that claimant and his doctors vio-
lated OAR 436-10-040(10) by not requesting prior authorization of the thermogra-
phy procedure. OAR 436-10-040(10) provides that liquid crystal thermography,
photographic or electronic, is not reimbursable without prior authorization.
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The rule also states that SAIF may require documentation to show why use of-
thermography is preferable to usual diagnostic tests and also provides that SAIF
may limit the number of times it may be used in each case. The Referee upheld
SAIF’s denial of claimant’s thermography citing this rule.

‘We recently held that under amended ORS 656.704(3) "matters concerning a -
claim"” over which the Board, and thus the Hearings Division,. hag jurisdiction,
de not include any dispute regarding medical treatment or fees for which a reso-
lution procedure is otherwise provided in ORS Chapter 656. Stanley Meyers, 43
Van Natta 2643 (1991). ORS 656.327 provides a procedure for the resolution of
disputes between a carrier and the injured worker concerning medical treatment
that is allegedly "excessive, inappropriate, ineffectual or in violation of the
rules regarding the performance of medical services.":

‘ We conclude that this dispute involves medical treatment "in violation of
the rules regarding the performance of medical services." Treatment in viola-
tion of the rules regarding the performance of medical services is no longer a
matter concerning a claim over which the Hearings Division has jurisdiction.

ORS 656.327; ORS 656.704(3). Because such disputes are no longer matters con-
cerning a claim, original jurisdiction lies exclusively with the Director.
Stanley Meyers, supra. Accordingly, we must vacate the Referee’s order for lack
of jurisdiction. ‘ ~ :

ORDER

The Referee’s order dated January 14, 1991 is vacated.

January 6, 1992 Cite as 44 Van Natta 4 (1992)

In the Matter of the Compensation of
TODD S. ANDERSON, Claimant
WCB Case Nos. 90-09651, 89-26233, 90-09650 & 90-09649
ORDER ON REVIEW
Malagon, et al., Claimant Attorneys
Alan Ludwick (Saif), Defense Attorney
Employers Defense Counsel, Defense Attorneys

Reviewed by Board Members Moller and Neidig.

The SAIF Corporation requests review of those portions of Arbitrator
Mongrain’s order which: (1) set aside its denial of claimant’s aggravation
claim for a back condition; (2) upheld Liberty Northwest Insurance Corporation‘s
denial of claimant’s "new injury" claim for the same condition; (3) assessed a
penalty for SAIF’'s allegedly unreasonable responsibility denial; and (4) awarded
an assessed fee of $2,500 for claimant’s counsel’s services at hearing. In the
alternative, SAIF argues that the assessed fee is excessive. On review, the
issues are responsibility, penalties and attorney fees. We -affirm in part and
modify in part.

FINDINGS OF FACT

We adopt the Arbitrator’s "Findings of Fact" with the following supplemen-
tation. ;

Claimant’s counsel actively and meaningfully participated in the arbitra-
tion proceeding.
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CONCLUSIONS OF LAW AND OPINION

Responsibility

We review the Arbitrator’s order solely on questions of law.. ORS
656.307(2); Timothy R. Schroeder, 41 Van Natta 568 (1989). Where an arbitra-
tor‘s order is not consistent with applicable law, we remand for the proper
application of law. See Yolanda Carrasco, 42 Van Natta 2289 (1990).

The Arbitrator in the present case concluded that the law, as amended by
Oregon Laws 1990 (Special Session), Chapter 2., applied to this matter. The
parties on review agree. Further, the Arbitrator found that claimant’s current
condition is properly analyzed as an occupational disease because it is not the
unexpected result of a specific injurious incident but arose over a period of
several days. The Arbitrator then proceeded to conclude that SAIF remained re-
sponsible for claimant’s back condition because SAIF had not proven that claim-
ant had sustained a new occupational disease while employed by Liberty North-
west’s insured.

After conducting our review, we conclude that the Arbitrator’s order is
consistent with the applicable law. Accordingly, we affirm the Arbitrator on
the issue of responsibility. See Donald C. Moon, 43 Van Natta 2679 (1991);
Ricardo Vasquez, 43 Van Natta 1678 (1991). s

Penalties and Attorney fees

The Arbitrator found that claimant was entitled to a penalty and claim-
ant’s attorney was entitled to one half the penalty in lieu of an attorney fee,
for SAIF’'s unreasonable denial of responsibility. We agree with the Arbitrator
that SAIF did not have a legitimate doubt, from a legal standpoint, as to its
liability. Accordingly, we agree with the Arbitrator’s conclusion that, based
upon the medical evidence at the time of its denial, SAIF's denial was unreason-
able. Brown v. Argonaut Insurance Co., 93 Or App 588 (1988), citing Norgard v.
Rawlinsons, 30 Or App 999, 1003 (1977). We, therefore, affirm the Arbitrator on
the penalty issue. :

Assessed Attorney Fee

The Referee awarded claimant’s attorney an assessed fee of $2,500 for his
services at hearing. ORS 656.307(5) authorizes an insurer-paid attorney fee if
claimant ‘s counsel actively and meaningfully participates in the arbitration
proceeding. The proceeding commences upon the Board's receipt of a ".307"
order. Therefore, fees may be assessed for services performed before hearing.
Kenneth Cage, 43 Van Natta 1473 (1991).

SAIF concedes that claimant’s counsel actively participated in a pre-hear-
ing deposition. 1In that deposition, claimant took the position that SAIF was
responsible. Additionally, at hearing, claimant brought out testimony that
there had been no accidents or injuries during his subsequent employment with
Liberty’s insured. Upon our review, we conclude that claimant’s attorney ac-
tively participated at hearing and asserted the prevailing view on the responsi-
bility issue, i.e., that SAIF is responsible. Therefore, we conclude that
claimant is entitled to an assessed fee. After considering the factors set
forth in OAR 438-15-010(4), we modify the Arbitrator’s award. We conclude that
a reasonable assessed fee for claimant’s attorney’s services during the arbitra-
tion proceeding is $1,800. We particularly considered the time devoted to the
case (as represented by the hearing record), and the risk that claimant’s coun-
sel’s services might go uncompensated.
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Claimant requests an attorney fee on review. A.".307" order issued prior
to hearing and responsibility was the only issue litigated on review. However,
claimant testified that Liberty had a lower rate of temporary disability compen-
sation than SAIF. Accordingly, claimant’s right to compensation was at risk of
reduction, had SAIF’'s appeal been successful. Inasmuch as there was a risk that
claimant’s compensation would be reduced had we reversed the Arbitrator’s order
and found Liberty responsible, we conclude that claimant is entitled to an in-
surer paid attorney fee for services on review, to be paid by SAIF. See Ray
Schulten’s Ford v. Vijan, 105 Or App 294 (1991); Ollie D. Wigger, 43 Van Natta
261 (1991). : »

After considering the factors set forth in OAR 438-15-010(4) and applying
them to this case, we find that a reasonable fee for claimant’s counsel’s ser-
vices on review concerning the responsibility issue is $750, to be paid by SAIF.
In reaching this conclusion, we have particularly considered the time devoted to
the issue (as represented by claimant’s respondent’s brief), the complexity of
the issue, and the value of the interest involved.

ORDER

The Arbitrator’s order is affirmed in part and modified in part. 1In lieu
of the Referee’'s assessed attorney fee award, claimant’s counsel is awarded a
fee of $1,800 for services at hearing. For services on Board review, claimant’s
counsel is awarded an attorney fee of $750, to be paid by SAIF. The remainder
of the order is affirmed.

January 6, 1992 ' . Cite as 44 Van Natta 6 (1992)

In the Matter of the Compensation of
JACQUELINE ECKERT, Claimant
Own Motion No. 91-0683M
OWN MOTION ORDER
Olson, et al., Claimant Attorneys

The insurer submitted a claim for an alleged worsening of claimant’s
September 28, 1981 right thoracic outlet and left shoulder injury. Claimant’s
claim was first closed on February 11, 1982. The insurer accepted the compens-
ability of a proposed left shoulder surgery and recommends that we authorize the
payment of temporary disability compensation.

The Board’s own motion authority extends to claims for worsened conditions
which arise after the expiration of aggravation rights. Miltenberger v.
Howard‘s Plumbing, 93 Or App 475 (1988). Here, the insurer reopened claimant’s
claim on July 9, 1985. This claim was closed by a September 1, 1988 Determina-
tion Order. However, that Determination Order was set aside as premature by an
October 6, 1989 Opinion and Order. The insurer submitted a Determination Re-
quest to the Evaluation Section of the Department of Insurance and Finance on
May 21, 1990 and again on July 6, 1990. However, there is no evidence that a
Determination Order has issued or that the claim has been closed. We accord-
ingly find that claimant’s aggravation rights have not yet expired and and con-
clude that we lack jurisdiction under ORS 656.278(2). Because we lack jurisdic-
tion to authorize own motion benefits, we deny claimant’s request and instruct
the insurer to process claimant’s claim under ORS 656.262 and 656.273. ’

IT IS SO ORDERED.
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In the Matter of the Compensation of
JOE FERNANDEZ, JR., Claimant
WCB Case No. 90-18415
" ORDER ON REVIEW.
Michael B. Dye, Claimant Attorney
Gracey & Davidson, Defense Attorneys
David R. Fowler (Saif), Defense Attorney.

Reviewed by Board Members Moller and Neidig.

The alleged noncomplying employer requests review of Referee Myzak’'s order
that set aside the SAIF Corporation’s denial (on behalf of the noncomplying em-
ployer) of claimant’s aggravation claim for his low back condition. On review,

the issue is aggravation. We reverse.

FINDINGS OF FACT

We adopt the Referee’'s Findings of Fact.

CONCLUSIONS OF LAW AND OPINION

The Referee concluded that claimant established a compensable aggravation
of his low back. We disagree.

Because claimant requested a hearing after May 1, 1990 and a hearing was
convened after July 1, 1990, his claim is properly analyzed under the 1990 revi-
sions to the Workers’ Compensation Act. See Ida M. Walker, 43 Van Natta 1402
(1991).

In order to establish a compensable aggravation, claimant must show a
worgened condition resulting from the original injury since the last arrangement
of compensation. ORS 656:273(1). To prove a worsened condition, claimant must
show increased symptoms or a worsened underlying condition resulting in dimin-
ished earning capacity. Smith v. SAIF, 302 Or 396 (1986); Edward D. Lucas, 41
Van Natta 22 (1989) rev’d on other grounds Lucas v. Clark, 106 Or App 687
{1991). Further, the worsened condition must be established by medical evidence
supported by objective findings. ORS 656.273(1) and (3).

We agree with the Referee that claimant’s condition has worsened and we
adopt the Referee’s Opinion and Conclusions on the issue of claimant’s worsened
condition. However, inasmuch as the July 12, 1990 mo-ped injury, which did not
occur in the course and scope of claimant’s employment, contributed to his wors-
ened condition, he must also prove legal causation.

Generally, a compensable worsening i1s established by proof that the com-
pensable injury is a material contributing cause of the worsened condition. See
Robert E. Leatherman, 43 Van Natta 1677 (1991). However, if there is an off-
work injury which is the major contributing cause of the worsened condition, the
worsening is not compensable. ORS .656.273(1); Elizabeth A. Bonar-Hanson, 43 Van
Natta 2578 (1991).

Here, claimant’s treating physician, Dr. Wright, M.D., reported on .July
26, 1990, that claimant’s "recent accident (by motorcycle) is likely the primary
cause of the exacerbation of pain but he appears to have persistent root com-
pression by his studies in November of 1988 and March of 1989."

On December 6, 1990, Dr. Wright concurred with a letter from claimant’s
counsel stating that, "although the bicycle accident would be considered a
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significant factor in precipitating the exacerbation, it would not be considered
as the major factor in the worsened condition." :

In a January 9, 1991 deposition, Dr. Wright testified that he was unable
to ascertain whether claimant’s compensable injury was the major cause of his
worsened condition. (Ex. 39-20). Dr. Wright testified that it was probable
that the industrial injury was the major cause. (Ex. 39-20). However, Dr.
Wright was referring to the major cause of claimant’s underlying condition
rather than his worsened condition. (Ex. 39-19). Moreover, Dr. Wright agreed
with SAIF’s counsel that it was probable that the motorcycle accident was the
single incident that caused the worsening ‘he saw on claimant‘s MRT. Tr. 20.

Dr. Wright -stated that it was probable "that the reason the MRI looks much worse
is that he’s had an aggravating injury.” (Tr. 21)

Taken as a whole, we interpret Dr. Wright’s opinion to mean that the major
cause of claimant‘s worsened condition was the off-work mo-ped accident. Al-
though Dr. Wright signed a concurrence letter contradicting his original opin-
ion, we find the letter conclusory as there is no ‘explanation for his change of
opinion. Accordingly, we decline to rely upon the concurrence letter. More-
over, Dr. Wright'’s final statement on the subject of causation indicates that,
as he originally stated, he believes that the mo-ped accident is the single in-
cident which caused the worsening of claimant’s low back condition, as evidenced
by the MRI taken after the off-work accident.

Under the circumstances, we conclude that the July 12, 1990 mo-ped acci-
dent was the major contributing cause of claimant’s worsened condition. Accord-
ingly, claimant’s worsened low back condition is not compensable.

- ORDER
The Referee’'s order dated March ‘7, 1991 is reversed. The SAIF Corpora-

tion’s denial (on behalf of the alleged -noncomplying employer) is reinstated and
upheld. The Referee’s attorney fee award.of $2,000 is also reversed.

January 6, 1992 . " Cite as 44 Van Natta 8 (1992)

In the Matter of the Compensation of
LORI KEEFAUVER, Claimant
WCB Case No. 90-04291
ORDER ON REVIEW
Karen M. Werner, Claimant Attorney
Phillip Nyburg, Defense Attorney

"-Reviewed by Board Members Moller and Neidig.
' The self-insured employer requests review of that portion of Referee
Otto’s order which set aside its partial denial of digability and/or treatment

for claimant’'s preexisting spondylolisthesis and stenosis conditions. On re-
view, the issue is compensability. We affirm.

FINDINGS OF FACT -

We adopt the Referee’s findings of fact.
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CONCLUSIONS OF LAW"

The employer first asserts that the Board’s actions on June 25, 1990, do
not qualify as a convened hearing because no evidence was offered or admitted
and the merits of the case were not discussed. ' According to the employer,
therefore, this case is subject to the new law effective July 1, 1990, because
this case actually was not litigated until the March 28, 1991 hearing.

In John K. French, 43 Van Natta 836, 838~39 (1991), we concluded that the
Board has authority to reschedule or accelerate a hearing, provided that it
gives proper notice under ORS 656.283(5), and then continues the hearing at a
later date. The continuance was justified in those circumstances because the
Board had scheduled a number of cases for that day in order to offset its fail-
ure initially to schedule a hearing within 90 days of claimant request and in
light of the legislature’s 1990 amendments to the workers’ compensation
statutes. Id. :

The June 25, 1990 hearing took place and was continued-under the same cir-
cumstances as those in French.. We, therefore, conclude that the Referee cor-:
rectly declined to apply the 1990 statutory amendments.

The Referee analyzed this case as a claim for an occupational disease un-
der former ORS 656.802(1)(c), concluding that claimant proved that her compens-
able injury caused her preexisting back condition to become symptomatic.

‘We disagree that this case is appropriately analyzed under former
656.802(1)(c). Claimant is attempting to obtain compensation for the symptoms
of her preexisting congenital back condition on the theory that her compensable
injury caused her preexisting condition to become symptomatic and require medi-
cal services. 1In such cases, it is appropriate to examine the relationship be-
tween the injury and the preexisting condition. Scarratt v. H.A. Anderson
Construction Co., 108 Or App 554, 558 (1991). Unlike former ORS 656.802, which
requires a showing that the underlying condition has worsened, disabling symp-
toms of the underlying disease are compensable if they are caused'by an occupa-
tional injury, even in the absence of a worsening of the underlying disease.
See Barrett v. D & H Drywall, 300 Oor 325, 300 (1985), clarified 300 Or 553
(1986). Moreover, symptoms that require medical services are compensable if
they are caused by an occupational injury, even if the underlying disease has
not worsened. 'Scarratt, supra, 108 Or App at 557-58.

We are persuaded that claimant has proven that her compensable injury
caused her asymptomatic congenital back condition to become symptomatic and re-
quire medical services. Claimant was treated by several doctors for her low
back condition. Although they agreed that claimant’s symptoms were a result of
her congenital condition, only Dr. Kitchel, claimant’s treating orthopedic sur-
geon, directly addressed the causation of the symptoms.. Dr. Kitchel stated sev-
eral times that claimant’s injury caused her preexxstlng condition to become
symptomatic. (Exs. 21-1, 23-3, 23F, 26).

The employer ‘urges us to rely on the report of the Western Medical Consul-
tants, which states that claimant’s preexisting spinal condition was unrelated
to her occupational injury. (Ex. 24). .Their opinion does not differ from the
other doctors who saw claimant, including Dr. Kitchel, none of whom indicated -
that claimant’s congenital condition was caused or worsened by the injury. As
the Referee noted, however, the report from the Western Medical Consultants pro-
vides no explanation for the existence of claimant’s symptoms. We find their
report of little or .-no assistance. Instead, like the Referee, we defer to the
opinion of Dr. Kitchel, claimant’s treating physician, and conclude that
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claimant has proven that the onset and continuation of symptoms of her preexist-
ing condition were caused by her compensable injury.

The employer nevertheless argues that treatment directed to claimant’s
preexisting condition is compensable only if the compensable injury has patho-
logically worsened that condition. We do not agree. Under the applicable law,
as long as ongoing symptoms of claimant’s preexisting condition continue to be
related to her compensable injury, treatment related to those symptoms is com-
pensable. Scarratt, supra. Moreover, the fact that treatment of claimant’s
symptoms requires treatment of her noncompensable preexisting condition does not
render such treatment itself noncompensable. See SAIF v. Roam, 109 Or App 169
(1991) (treatment of the noncompensable condition is compensable where it is a
necessary prelude to treatment of the compensable injury).

We note parenthetically that, under the 1990 amendments to the workers‘
compensation law, treatment and disability resulting from the combination of
claimant’s compensable injury and her preexisting back conditions would be com-
pensable only to the extent that her injury remained the major cause of the re-~
sulting condition. ORS 656.005(7)(a)(B); Bahman M. Nazari, 43 Van Natta 2368
(1991).

Because the employer requested review and we have not disallowed or re-
duced claimant’s compensation, claimant’s counsel is entitled to an assessed
attorney fee under ORS 656.382(2). After considering the factors set forth in
OAR 438-15-010(4) and applying them to this case, we find that a reasonable fee
for claimant‘s counsel’s services on review concerning the compensability issue
is $900, to be paid by the self-insured employer. In reaching this conclusion,
we have particularly considered the time devoted to the issue (as represented by
claimant’s respondent brief), the complexity of the issue, and the value of the
interest involved.

1

ORDER

The Referee’s order dated April 24, 1991 is affirmed. For services on
Board review, claimant’s attorney is awarded $900, to be paid by the self-
insured employer.

January 6, 1992 Cite as 44 Van Natta 10 (1992)

In the Matter of the Compensation of
LUIS A. LUGO, Claimant
WCB Case No. 90-18129 -
ORDER ON REVIEW
Welch, et al., Claimant Attorneys .
Mitchell, et al., Defense Attorneys

Reviewed by Board Members Moller and Neidig.

Claimant requests review of Referee Leahy’s order that upheld the self-
insured employer‘s denial of his bilateral median entrapment and bilateral
carpal tunnel syndrome conditions. On review, the issue is compensability. We

affirm.

FINDINGS OF FACT

We adopt the Referee’s Findings of Fact, with the exception of the fifth
and tenth paragraphs in that section. We add the following supplementation.
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On May 23, 1990, Steve Ross, claimant’s supervisor, filled out an accident
report in which he stated that claimant had experienced a problem with pain in
his hand, wrists and arms for approximately two months. Ross reported the
"accident cause" as continuous twisting of the wrist while driving a pallet jack
or stand-up lift. He recommended rotating claimant to a different position.

In November 1990, claimant’s condition was diagnosed as bilateral carpal
tunnel syndrome by Dr. Baum, D.O.

Claimant was examined on one occasion by Dr. Nathan, an independent medi-
cal examiner. Claimant was also examined once by Dr. Baum.

CONCLUSIONS OF LAW AND OPINION

We adopt the Referee’s "Conclusions and Opinion," with the following sup-
plementation. '

On review, claimant contends that the Referee erred in assigning greater
weight to the opinion of Dr. Nathan, an independent medical examiner. Claimant
argues that Dr. Nathan has not rebutted Dr. Baum’s opinion that claimant’s work
activity caused his carpal tunnel syndrome.

We do not agree that the Referee erred in finding Dr. Nathan’s opinion
more persuasive. This case is sufficiently complex that causation must be es-
tablished by expert medical opinion. Somers v. SAIF, 77 Or App 259, 262 (1986).
We conclude that, as a hand surgeon, Dr. Nathan has more expertise in this field
than Dr. Baum, an osteopathic physician. Additionally, we agree.with the Ref-
eree that, in this case, there is no reason to give special deference to the
opinion of a treating physician, because resolution involves expert analysis
rather ‘than expert external observation. See Allie v, SAIF, 79 Or App 284, 287
(1986). - Finally, we agree with the Referee that, because Dr. Baum treated
claimant upon one occasion only, there is no reason to defer to him as a treat-
ing physician.

ORDER

The Referee's order dated March 12, 1991 is affirmed.

January 7, 1992 Cite ag 44 Van Natta 11 (1992)

In the Matter of the Compensation of
GEORGE A. FERGUSON, Claimant
WCB Case Nos. 90-13891 & 90-07687
: ORDER ON REVIEW
Pozzi, Wilson, et al., Claimant Attorneys
Wallace & Klor, Defense Attorneys

Reviewed by Board Members Gunn and Westerband.

Claimant requests review of Referee Seifert’s order which: (1) affirmed a
March 22, 1990 Determination Order which awarded no scheduled permanent partial
disability, and (2) increased claimant’s unscheduled permanent partial disabil-
ity award for a shoulder injury from 30 percent (96 degrees), as awarded by a
June 13, 1990 Determination Order, to 33 percent (105.6 degrees). On review,
the issue. is extent of scheduled and unscheduled permanent disability. We af-
firm in part and modify in part.
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FINDINGS OF FACT

We adopt the Referee’s findings of fact.

CONCLUSIONS OF LAW AND OPINION

Scheduled Disgability

We adopt the conclusions and reasoning concerning the extent of scheduled
permanent disability as set forth in the Referee’s order.

Unscheduled Disability

Because claimant’s condition became medically stationary on March 7, 1990,
and her claim was closed by Determination Order on June 13, 1990, we apply the
"standards" effective at the time of the Determination Order in rating claim-
ant’s permanent disability. Former OAR 436-35-001 et seq.

Former OAR 436-35-270 through 436-35-440 apply to the rating of claimant’s
unscheduled permanent disability.

The determination of permanent partial disability under the "standards” is
made by determining the appropriate values assigned by the "standards" to the
claimant’s age, education, adaptability and impairment. Once established, the
values for age and education are added and the sum is multiplied by the appro-
priate value for adaptability. The product of those two figures is then added
to the appropriate value for impairment to yield the percentage of unscheduled
permanent partial disability. Former OAR 436-35-280.

The parties do not dispute the Referee’'s values for age [1] and education
[(3]. The parties also do not dispute the impairment finding of 24 1/2 percent
based on: lost ranges of motion in the shoulder; chronic condition pursuant to
former OAR 436-35-320(4); resection of the clavicle and resection of the
acromion pursuant to former OAR 436-35-330(14) and (15).

Adaptability

The Referee found that the adaptability factor was 2 under former OAR 436~
© 35-310(3). Claimant argues that she is entitled to an adaptability factor of 4
pursuant to former OAR 436-35-310(4), because she argues she is not working as a
result of her compensable right shoulder condition. Dr. McNeill released claim-
ant to modified work in the light category with no repetitive lifting at or
above shoulder level. Claimant returned to work in January 1990, but was unable
to continue to perform the work. A worker is not considered to have left work
as the result of the injury if a seasonal job ends or the worker is laid off.
See Lorene E. Yost, 43 Van Natta 2321 (1991); Cleophag C. Chambliss, 43 Van
Natta 904 (1991); Joyce M. Ramirez-Jonesg, 43 Van Natta 342 (1991). Here, how-
ever, claimant left her job because she could not perform the work. Under these
circumstances, we agree that claimant is entitled to an adaptability factor of 4
pursuant to former OAR 436-35-310(4)(c).

Impairment

Claimant argues entitlement to an award of 12 percent for total shoulder
arthroplasty (joint replacement) under former OAR 436-35-330(15). The record
contains no evidence that claimant’s operation involved a total shoulder joint
replacement. We, therefore, do not make an award for total shoulder arthro-
plasty.
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Claimant contends she is entitled to an award for loss of shoulder-
strength due to physical damage to the shoulder under former OAR 436-35-320(19).
In support of her argument, claimant cites to findings in the Western Medical .
Consultants’ report which was performed before claimant’s shoulder surgery.
Claimant’s treating physician and surgeon, Dr. McNeill, is the only physician to
examine claimant after her shoulder surgery when she was medically stationary
with regard to her shoulder condition. Dr. McNeill opines that claimant’s im-
pairment of the shoulder is mild. Dr. McNeill also opines that there is no sen-
sory, motor, reflex change or atrophy and that claimant’'s muscle strength is
normal. Accordingly, we conclude that claimant has not proven entitlement to an
award for loss of shoulder strength due to physical damage.

Computation of Unscheduled Permanent Disability

Having determined each value necessary to compute claimant’s permanent
disability under the "standards," we proceed to that calculation. When claim-
ant’s age value 1 is added to her education value 3, the sum is 4. When that
value is multiplied by claimant’s adaptability value 4, the product is 16. When
that value is added to claimant’s impairment value 24 1/2, the result is 40 1/2
percent unscheduled permanent partial disability. Former OAR 436-35-280(7).
That disability figure is rounded to the next higher whole percentage. Former
OAR 436-35-280(7). Claimant’s permanent disability under the "standards" is,
therefore, 41 percent.

ORDER

The Referee’s order dated March 12, 1991 is affirmed in part and modified
in part. In addition to the Referee’s and Determination Order award of 33 per-
cent (105.6 degrees) unscheduled permanent disability, claimant is awarded 8
percent (25.6 degrees) unscheduled permanent partial disability for a total
award of 41 percent (131.2 degrees). Claimant’s attorney shall receive 25 per-
cent of the increased compensation created by this order. However, the total
attorney fee awarded by the Referee and the Board Orders shall not exceed
$3,800. The remainder of the order is affirmed.

January 7, 1992 . . Cite as 44 Van Natta 13 (1992)

In the Matter of the Compensation of
RODNEY H. GABEL, Claimant
WCB Case Nos. 90-01883 & 90-14619
ORDER ON RECONSIDERATION
Allen, Stortz, et al., Claimant Attorneys
Cummins, et al., Defense Attorneys
Gary Wallmark (Saif), Defense Attorney

'CNA Insurance Companies requests reconsideration of our December 11, 1991
Order on Review. In that order, we concluded that: (1) the tenosynovitis and
carpal tunnel syndrome (CTS) conditions are compensable; (2) the SAIF Corpora-
tion is responsible for claimant’s tenosynovitis condition; and (2) CNA.is re-
sponsible for his recurrent CTS condition.

On reconsideration, relying on Liberty Northwest Ins. Corp. v. Spurgeon,
109 Or App 566 (1991), CNA contends that SAIF is responsible for claimant’s re-
current CTS condition because: (1) claimant’s residual surgical scarring from
CNA’'s accepted CTS claim was a predisposition; and (2) the tenosynovitis condi-
tion caused by subsequent work activities at SAIF’s insured was the active con-
tributor to the need for the second CTS surgery.
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Spurgeon dealt solely with the issue of compensability of an occupational
disease claim. Therefore, Spurgeon is inapposite to the issue of responsibil-
ity. 1In its request for reconsideration, CNA is not arguing that the recurrent
CTS condition is not compensable. Furthermore, although Dr. Ellison noted a
contribution from the tenosynovitis condition to the recurrent CTS and the need
for the second CTS surgery, he maintained his opinion that the major contribut-
ing cause of both the recurrent CTS and the need for surgery was claimant’s
accepted injury with CNA, the first surgery, and the scar tissue from that first
surgery. (Exs. 32, 39, 40-24, 40-25, 40-26, 40-27). We conclude that our Order
on Review adequately addresses the medical evidence and the responsibility
issue. :

Accordingly, our December 11, 1991 is abated and withdrawn. On reconsid-
eration, as supplemented herein, we adhere to and republish our December 11,
1991 order in its entirety.

January 7, 1992 Cite as 44 Van Natta 14 (1992)

In the Matter of the Compensation of
STEVEN K. MILES, Claimant
WCB Case No. 88-17001
SECOND ORDER ON REMAND
Galton, et al., Claimant Attorneys
Cummins, et al., Defense Attorneys

On December 20, 1991, we abated our November 26, 1991 Order on Remand,
which reversed the Referee’s order and set aside the employer’s denial of
claimant’s occupational disease claim for bilateral carpal tunnel syndrome. We
took this action to consider the self-insured employer’s motion for reconsidera-
tion and to allow claimant an opportunity to submit his response.

Since our abatement order, we have received a copy of the parties’ stipu-
lation in WCB Case No. 91-12799, which resolved all issues raised or raisable
between them that were pending before the Hearings Division. Pursuant to the
stipulation, the employer agreed to withdraw its motion for reconsideration of
our Order on Remand. The stipulation has received Referee approval.

In accordance with the stipulation, the employer has withdrawn its motion
for reconsideration. Accordingly, as supplemented herein, we adhere to and re-
publish our November 26, 1991 order. The parties’ rights of appeal shall run
from the date of this order.

IT IS SO ORDERED.

January 7, 1992 Cite as 44 Van Natta 14 (1992)

In the Matter of the Compensation of
"LONNY D. MOORE, Claimant
WCB Case No. 90-15831
ORDER ON REVIEW
Patrick Lavis, Claimant Attorney
Schwabe, et al., Defense Attorneys

Reviewed by Board Members Gunn and Westerband.

The self-insured employer requests review of those portions of Referee
Tenenbaum’s order that: (1) increased claimant’s unscheduled permanent
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disability award for a low back and left hip injury from 5 percent (16.degrees),
as awarded by Determination Order, to 17 percent (54.4 degrees); and (2) awarded
a penalty-related attorney fee for an unreasonable resistance to the payment of

compensation. In its brief, the employer contends that the Referee erred by ad-
mitting Exhibit 19-A into evidence. Claimant cross-requests review of that por-
tion of the order that established February 1, 1987 as the date from which ag-.

gravation rights are to be computed. On review, the issues are evidence, extent
of permanent disability, aggravation date, and penalty-related attorney fees.

We affirm in part and reverse in part.

FINDINGS OF FACT

We adopt the "Findings" as set forth in the Referee’s order.

CONCLUSIONS  OF LAW- AND OPINION

Evidence

In its brief, the employer argues that the Referee admitted Exhibit 19-A
over its objection that the document was not material to the current case and
that .it .was not "supplied"” to the employer. -Exhibit 19-A is a copy of the no-
tice regarding changes in the workers’ compensation law provided by the SAIF:
Corporation to affected claimants, which claimant included in the packet of doc-
uments submitted to the employer on December 10, 1990, ten days.before hearing.
Since the document was "supplied"” to the employer at this time, we read the term
"gupplied" as used in the brief to mean that the document was not timely dis-
closed. Failure to timely disclose documents may be considered grounds for
their exclusion as evidence. O©OAR 438-07-015(5). However, at the hearing, the
employer objected to the admission of the document solely on the ground that it
was not material to the case before the Referee. Because the employer did not
raise the issue of untimely disclosure at hearing, we do not address that issue
on review. Theodore W. Lincicum, 40 Van Natta 1760 (1988). :

Furthermore, the Referee has discretion to allow admission of additional
documentary evidence into the record that had not been disclosed pursuant to
OAR 438-07-015, provided there is no material prejudice to the other party that
has resulted from the timing of the disclosure. OAR 438-07-018(4). This docu-
ment falls into this category because it was procured by the direct efforts of
claimant‘s attorney and was not disclosed until the hearing. Therefore, we re-
view the Referee'’'s exercise of such discretion only for abuse. As noted above,
the employer’s objection at hearing went only to the materiality, or weight, of
the document. The employer did not contend that it was materially prejudiced by
the timing of the receipt of the document. Accordingly, although the Referee
made no specific finding, we infer from her -acceptance of the document, and the
employer’s agreement that the objection would go to the weight of the document,
that the Referee found no material prejudice from the timing of the disclosure.
We consequently conclude that the Referee did not abuse her discretion in admit-
ting the document. :

Extent of Permanent Disability

We adopt the conclusions and reasoning concerning the issue of exent of
unscheduled permanent disability as set forth in the Referee’ s order.

Aggravation Date

We adopt the conclusions and reasoning concerning the aggravation date
issue as set forth in the Referee’'s order.




16 Lonny D. Moore, 44 Van Natta 14 (1992)

Penalty-Related Attorney Fee

The Referee concluded that the notices sent to claimant by the employer
regarding palliative medical services constituted unreasonable resistance to the
payment of compensation. Therefore, she awarded a penalty-related attorney fee.
We disagree.

The notices regarding palliative care, which were sent to claimant by the
employer, were not in response to a claim for compensation. In fact, there were
no outstanding medical billings at the time the employer sent the notices.
Inasmuch as there was no claim for compensation, it follows that there could not
be an unreasonable resistance to the payment of compensation. See Kathryn E.
Lund, 43 van Natta 312 (1991); Kathy J. Richard, 42 Van Natta 2030 (1990). Un-
der these circumstances, claimant is not entitled to a penalty-related attorney
. fee pursuant to ORS 656.382(1). Ellis v. McCall Insulation, 308 Or App 74
(1989).

Attorney Fee/Board Review

After considering the factors set forth in OAR 438-15-010(4) and applying
them to this case, we find that a reasonable fee for claimant’s counsel’s ser-
vices on review is $750, to be paid by the employer. 1In reaching this conclu-
sion, we have particularly considered the time devoted to the case (as repre-
sented by claimant’s respondent’s brief), the complexity of the issues, and the
value of the interest involved. We further note that claimant’s attorney is not
entitled to a fee for services devoted to the aggravation date, penalty, and
attorney fee issues.

ORDER

The Referee’s order dated January 11, 1991 is reversed in part and
affirmed in part. That portion which awarded claimant’s counsel a penalty-
related attorney fee of $850 is reversed. The remainder of the order is
affirmed. For services on review, claimant’s attorney is awarded a $750
assessed fee, payable by the self-insured employer.

January 7, 1992 Cite as 44 Van Natta 16 (1992)

In the Matter of the Compensation of
MICKEY L. PLATZ, Claimant
WCB Case No. 91-11623
INTERIM ORDER
Hollis Ransom, Claimant Attorney
Williams, et al., Defense Attorneys

Claimant has requested Board review of Referee Barber’'s November 26, 1991
"Interim Order of Remand." We have reviewed the request to determine whether we
have authority to consider the matter. We conclude that jurisdiction rests with
the Board.

FINDINGS OF FACT

On November 26, 1991, the Referee issued his Interim Order of Remand.
Finding that a medical arbiter’s report concerning claimant‘’s impairment had not
been considered by the Appellate Unit for the Evaluation Section of the Workers’
Compensation Division, the Referee concluded that the Order on Reconsideration
was invalid.
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Consequently, the Referee .set. aside the Reconsideration Order and remanded
the matter to the Appellate Unit for consideration of the medical arbiter’s. re-
port. Reasoning that the interim order was not a final order, the Referee did
not include a statement explaining the parties’ rights of appeal .under ORS
656.289(3) and 656.295. '

On December 24, 1991, claimant mailed, by certified mail, to the Board her
request for review of the Referee’'s November 26, 1991 order.

CONCLUSIONS OF LAW AND OPINION

A final order is one which disposes of a claim so that no further action
is required. Price v. SAIF, 296 Or 311, 315 (1984). A decision which neither
denies the claim, nor allows it and fixes the amount of compensation, is not an
appealable final order. Lindamood v. SAIF, 78 Or App 15, 18 (1986); Mendenhall
v. SAIF, 16 Or App 136, 139 (1974).

Here, if the Referee’s order is correct, it is not a final appealable
order because it does not finally determine the rights of the parties concerning
claimant’s hearing request from the Order on Reconsideration. Nevertheless, if
the Referee’s order is incorrect, the Referee’s order will have finally deter-
mined the rights of the parties by dismissing the only request for hearing which
would allow for litigation and modification of the Department’s Reconsideration
Order.

Inasmuch as claimant’s entitlement to temporary and permanent disability
is potentially impacted by the Referee’s order, we conclude that it is an
appealable final order. Because claimant timely requested Board review, the
Referee’s order has not become final. See ORS 656.289(3). Consequently, we:
hold that we have authority to consider the matters raised by claimant’s request
for Board review of that order.

A transcript of the oral proceedings has been ordered. Upon its receipt,
copies will be distributed to the parties along with a briefing schedule.

Thereafter, the case will be docketed for Board review.

IT IS SO ORDERED.

January 7, 1992 Cite as 44 Van Natta 17 (1992)

In the Matter of the Compensation
GARY L. WALDRUPE, Claimant
WCB Case Nos. 90-17608 & 90-13576
ORDER OF ABATEMENT
Welch, et al., Claimant Attorneys
Roderick D. Peters (Saif), Defense Attorney
VavRosky, et al., Defense Attorneys

Claimant requests reconsideration of our December 13, 1991 Order on Review
which held that the Hearings Division lacked jurisdiction to consider claimant’s
hearing request concerning the self-insured employer’s denial of claimant’s.
surgery claim. Relying on Tracy Johnson, 43 Van Natta 2546 (1991), we reasoned
that since the denial was based on a contention that claimant had exceeded the

number of attending physicians of his choice pursuant to ORS 656.254(3)(a), the
Referee was without authority to address the dispute. Contending that the em-

ployer’s denial also raised the issues of aggravation, as well as a causal rela-
tionship between the surgery and claimant’s compensable injury, claimant asserts
that the Referee was authorized to consider the matter.
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Before addressing claimant’s motion, we grant the employer an opportunity
to respond. To be considered, the employer’s response must be submitted within
14 days from the date of this order. Thereafter, we shall take this matter
under advisement.

IT IS SO ORDERED.

January 8, 1992 Cite as 44 Van Natta 18 (1992)

In the Matter of the Compensation of
LANCE M, KITE, Claimant
WCB Case No. 90-~16586
ORDER ON REVIEW
Donald M. Hooton, Claimant Attorney
Snarskis, et al., Defense Attorneys

Reviewed by Board Members Moller and Neidig.

The insurer requésts review of that portion of Referee Quillinan’s order
that set aside its denial of claimant’s psychological condition. 1In its brief,
the insurer also contends that the Referee should not have attributed 12 percent
of claimant’s total unscheduled permanent disability award to a "chronic pain”
condition. Claimant cross-requests review of those portions of the Referee'’s
order that: (1) found that he has a drug dependency condition; and (2) declined
to rate unscheduled permanent partial disability of his psychological condition.
In his brief, claimant contends that, if it is determined that he does have a
drug dependency condition, it is related to the 1984 injury. On review, the
issues are compensability and extent of unscheduled permanent partial disabil-
ity. We affirm in part, reverse in part and modify in part.

FINDINGS OF FACT

On August 8, 1984, claimant injured his right leg and right low back while
working as a mill worker. The insurer accepted the resulting claim. ' Claimant’s
condition was found to be medically stationary on June 2, 1988. A Determination
Order issued on June 30, 1988, awarding claimant 15 percent unscheduled perma-
nent disability. By stipulation on October 27, 1988, claimant was awarded an
additional 15 percent, bringing his total unscheduled permanent disability award
to 30 percent.

Since an earlier injury to his back and neck in 1980, claimant suffers
from chronic pain in his low back and right hip and leg. Claimant also has a
history of severe headaches and diarrhea. Since the 1984 injury, claimant addi-
tionally suffers from groin pain.

Except for a short time in 1984, claimant has taken between one and three
tablets of Tylenol # 3 every day since his injury in 1980. Tylenol # 3 contains
the narcotic codeine, an addictive drug.

In June 1989, claimant’s treating chiropractor, Dr. Buttler, referred
claimant to Dr. Fleming, Ph.D., a clinical psychologist. Dr. Fleming diagnosed
an adjustment reaction with considerable depression and anxiety. (Ex. 99). 'Dr.
Fleming continued seeing claimant about twice a month until April 1990. After
claimant’s final visit to Dr. Fleming on June 25, 1990, Dr. Fleming declared
claimant ‘s psychological condition to be medically stationary. Additionally Dr.
Fleming modified his diagnosis from adjustment reaction with depression to
depressive neurosis.
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Also in June 1990, claimant underwent an independent medical evaluation at
the Western Medical Consultants. The psychiatric evaluation, conducted by Dr.
Klecan, M.D., a psychiatrist, concluded that claimant had no psychiatric disor-
der related to his covered injury, but that he did present with an opiate depen-
dence disorder. (Ex. 134).

A July 19, 1990 Determination Order awarded no additional permanent. dis-
ability.

On December 12, 1990, the insurer denied claimant’s mental disease or de-
fect, .concluding that claimant did not have a psychiatric disorder and, alterna-
tively, that his compensable injury of August 8, 1984 was not the major con-
tributing cause of his diagnosed condition of depressive neurosis or opiate
dependence disorder. '

Claimant was 36 years old at the time of the hearing. 1In June 1988, he
participated in a vocational training program in computer-assisted drafting.
Claimant successfully completed the program in 1990. He currently is employed
by Bentley Engineering. Although full time work is available, claimant is lim-
ited by his pain to working six to six and one-half hours per day, five days a
week. '

CONCLUSIONS OF LAW AND OPINION

Compensability of Psychological Condition

The Referee found that claimant suffers from "a recognized diagnosed emo-
tional disorder of depressive neurosis or dysthymic disorder," and that claim-
ant’s psychological condition "is compensably related to the 1984 industrial
injury."” (O & O at 8).

The Referee analyzed claimant’s condition under ORS 656.802, as an occupa-
tional disease, and ORS 656.005(7)(a)(A), as a consequence of claimant’s com-
pensable 1984 injury. On review, the parties agree that the appropriate analy-
sis for determining the compensability of the claim is under ORS
656.005(7)(a)(A). We also are persuaded that claimant’s psychological condition
should be analyzed as a "consequence" of the 1984 compensable injury. Claimant
is not alleging that his mental condition arose out of the course and scope of
his employment. Rather, he contends that his condition flows from the injuries
sustained in the 1984 accident. We therefore review compensability under ORS
656.005(7)(a)(A). See Nordstrom, Inc. v. Gaul, 108 Or App 237 (1991); Julie K.
Gasperino, 43 Van Natta 1151 (1991) (providing that a "consequence” normally re-
lates to a claimant’s condition which occurs as a result of the injuries sus-
tained in an industrial accident, as distinguished from a condition directly
arising from the industrial accident itself).

ORS 656.005(7)(a)(A) provides that "[n]o injury or disease is compensable
as a consequence of a compensable injury unless the compensable injury is the
major contributing cause of the consequential condition." The insurer asserts
that claimant failed to prove that he suffers from a compensable mental disor-
der. The insurer further maintains that the evidence demonstrates that claimant
only suffered from a drug dependency and that the 1984 injury was not the major
contributing cause of his condition. We disagree.

The evidence here consists of the opinion of Dr. Fleming, who diagnosed
claimant as suffering from depressive neurosis, and Dr. Klecan, who concluded
that claimant did not suffer from any psychiatric disorder but did have an
opiate dependence disorder. For the reasons that follow, we rely on Dr.
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Fleming’s opinion and conclude that claimant proved by a preponderance of evi-
dence that he suffers from a mental disorder.

We find the opinion of Dr. Fleming, claimant’s treating psychologist, to
be more persuasive for several reasons. Claimant sought treatment from Dr.
Fleming for nearly a year, seeing him about twice a week. Dr. Klecan, on the
other hand, interviewed claimant for only two hours during one medical examina-
tion. We conclude that Dr. Fleming had a greater opportunity to observe claim- -
ant and become familiar with claimant’s psychological condition than Dr. Klecan.
Furthermore, Dr. Fleming’s reports also included reasoning regarding the various
factors causing claimant’s mental state. For instance, Dr. Fleming’s reports
describe claimant’'s depression as being caused, in part, from worries about his
"vocational future," "financial pressure" as well as his fear of "losing every-
thing," including his home. (Exs. 106, 115). Dr. Klecan's report, on the other
hand, contains nothing about claimant’s vocational or financial concerns.

Dr. Fleming also found that the job injury was the major contributing
cause of claimant‘s anxiety and depression. (Ex. 157). As noted above, Dr.
Fleming clearly identified concerns with his vocational training and job future
as causing claimant’s psychological condition. Dr. Fleming also described
claimant’s mental state as being caused by his chronic pain. Dr. Fleming attri-
buted these factors to the 1984 injury. See Ex. 99-5,6. We therefore conclude
that claimant proved that the 1984 injury was the major contributing factor of
his condition. See Paul W. Luhrs, 42 Van Natta 1312 (1990) (claimant’s mental
state due to concerns with vocational training and job future and therefore psy-
chological condition was compensable); Rex A. Howard, 42 Van Natta 2010, 2014-
15 (1990) (claimant’s depression compensable because it resulted from chronic
pain syndrome that was consequence of back problem).

Finally, the insurer argues that claimant’s psychological condition is not
subject to new aggravation rights because he has agreed that his mental condi-
tion is a "sequela" of the 1984 injury. We acknowledge that the compensability
of claimant’s psychological condition has been framed in terms of its relation-
ship to claimant’s compensable 1984 injury. Nevertheless, since the concern
raised by the insurer is a claim processing issue arising out of this compens-
ability determination, it would be inappropriate for us to consider it.

Compensability of Drug Dependency Condition

Claimant, on cross-review, challenges the Referee’s finding that he was
addicted to narcotics but, because he had been consuming the drugs since the
1980 injury, the drug dependency "was not worsened or materially affected by the
1984 injury." (O & O at 8). Claimant argues that the medical evidence did not
prove that he suffers from such a conditioni. We agree.

Claimant does not dispute that he has consumed between 1 and 3 tablets of
Tylenol # 3 per day since his injury in 1980. There was testimony by Dr. Klecan
that the amount of pills and length of time claimant has taken the drug can lead
to addiction. Dr. Klecan also testified that claimant shows several signs of
dependency on the drug, including chronic pain, his descriptions of bouts with
diarrhea, and his defensive attitude about his consumption.

However, we have found Dr. Klecan's opinion to be unpersuasive and we de-
cline to rely upon his conclusion that claimant suffers from a drug dependency.
Moreover, despite having been seen by numerous physicians, his chiropractor, Dr.
Buttler, and his counselor, Dr. Fleming, Dr. Klecan was the only person to find
a drug addiction. Although Dr. Buttler stated that he "agrees that claimant
should discontinue Tylenol # 3 use" (Ex. 138), Dr. Fleming found it "desirable
for [claimant] to get off pain medication" (Ex. 141), and Dr. Mitchell,
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claimant’s treating physician, "disagrees with this [claimant’s] use of Tylenol
# 3" (Ex. 148), in no case did any of them express the opinion-that claimant had
an addiction. Finally, Dr. Carvalho stated only that "it is suspected that
(claimant] may have a [drug] dependency." (Ex. 133 at 7).

In short, we find that, although some of claimant’s doctors expressed con-
cern over his consumption of Tylenol # 3, they did not find a drug addiction.
Accordingly, we conclude that there was insufficient proof of a drug dependency.

Because we have found that claimant does not have a drug dependency condi-
tion, we do not address his alternative argument that such a condition is com-

pensably related to the 1984 injury.

Extent of Unscheduled Permanent Disability

For purposes of determining injury-related permanent partial disability,
ORS 656.283(7) and 656.295(5) require application of the standards for the eval-
uation of disabilities adopted by the Director pursuant to ORS 656.726(3)(f) (A).
Those "standards" in effect on the date of the Determination Order from which
the hearing was requested control the evaluation of permanent partial disabil-
ity. OAR 438-10-010. We therefore agree with the Referee that former OAR 436-
35-001 et seq. (WCD Admin. Order 7-1988) applies in rating claimant’s permanent
disability.

Low back condition

On review, the insurer contends that the Referee should not have attri-

~ buted 12 percent of claimant’s total 30 percent unscheduled permanent disability
to a "chronic pain" condition. We agree. 1In the present case, claimant’s total
disability award consisted of a 1988 Determination Order award of 15 percent and
a subsequent stipulated award of 15 percent unscheduled permanent disability.
Because half of claimant’s prior award was based upon an agreement between the
parties, we do not adopt the Referee’s reasoning that 12 percent of the total 30
percent award may be attributed to chronic pain.

Although the insurer disagrees with the Referee’s reasoning on the issue
of extent, it does not request a reduction of claimant’s 30 percent award of un-
scheduled permanent disability for his low back condition. (Appellant’s Reply
Brief p. 3). Furthermore, claimant agrees that 30 percent adequately compen-
gates him for his low back condition. Accordingly, we affirm the Referee on the
issue of extent of unscheduled permanent impairment for claimant’s low back.

Psychological condition

The Referee declined to determine the disability rating for claimant’s
mental condition, finding that the claim first had to be evaluated by the De-
partment of Insurance and Finance. Both claimant and the insurer assert that,
if we conclude that claimant’s psychological condition is compensable, we should
also proceed to rate his psychological condition.

When a claimant requests a hearing from a Determination Order and the Ref-
eree determines that claimant suffers from a compensable psychological condi-
tion, the Referee has the authority to determine all matters concerning the
claim, including the extent of disability stemming from the compensable injury.
Nellie M. Ledbetter, 43 Van Natta 570, 572 (1991). We also have no reason to
believe that the Evaluation Section did not consider claimant’s psychological
condition. See id. The record regarding claimant’s psychological condition was
fully developed at hearing. We agree with the parties, therefore, that we may
rate claimant‘s psychological condition at this time.
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In regard to the impairment value for claimant’s psychological condition,
Dr. Fleming has opined that claimant’s condition falls under former OAR 436-35-
400(4) (b) Class 2: moderate (35-49%). The insurer disagrees with Dr. Fleming’s
impairment rating, arguing that claimant does not present with the kind of psy-
chiatric disability which falls within the range of 35-49 percent additional
permanent partial disability.

In order for a worker’s mental condition to fall under former OAR 436-35-
400(4) (b), a psychologist must note one or more of the various listed reactions,
including thoughts of suicide. Here, Dr. Fleming not only noted claimant’'s oc-
casional thoughts of suicide, but also documented claimant’s nearly constant
anxiety and frustration, as well as his difficulty in coping with vocational and
financial concerns, chronic pain, and physical limitations. We therefore find
that claimant successfully proved that his impairment rating for his psychologi-
cal condition belongs under former OAR 436-35-400(4)(b). We further conclude
that claimant is entitled to an impairment value of 35 percent for his mental
condition. We find that claimant is entitled to the minimum value available
under former OAR 436-35-400(4)(b) because, although experiencing a significant
degree of depression, claimant has not shown that the degree of impairment
caused by his psychological condition warrants a greater award. For instance,
claimant successfully completed a retraining program and is able to work an
average of 6 hours per day; claimant testified that he is unable to work full
time due to his chronic pain rather than psychological factors.

In determining claimant’s total unscheduled permanent impairment, we adopt
the Referee’s assigned vocational values; however, we conclude that, for pur-
poses of rating disability, claimant’s impairment value for his low back condi-
tion is 25 percent.1

Having determined each value necessary to compute claimant’s permanent
disability under the "standards," we proceed to that calculation. When
claimant’s age value, 0, is added to his education value, 2, the sum is 2. When
that value is multiplied by claimant’s adaptability value, 2.5, the product is
5. When that value is added to claimant’s impairment value of 51 percent (his
combined low back impairment of 25 percent and psychological impairment of 35
percent, see former OAR 436-35-320(2)), the result is 56 percent unscheduled
permanent partial disability. Former OAR 436-35-280(7). Claimant‘s total per-
manent disability under the "standards" to date is, therefore, 56 percent.

Either party may establish that the record, as a whole, constitutes clear
and convincing evidence that the degree of permanent partial disability suffered
by claimant is more or less than the entitlement indicated by the "standards".
Former ORS 656.283(7) and 656.295(5). To be clear and convincing, evidence must
establish that the truth of the asserted fact is highly probable. Riley Hill
General Contractor, Inc. v. Tandy Corp., 303 Or 302, 390 (1987).

In this case, we find that claimant’s award under the "standards" ade-
quately reflects claimant’s degree of permanent partial disability, including

1 We have above affirmed the Referee on the issue of extent of unscheduled
permanent disability. Moreover, we have adopted the Referee’s assigned
"vocational" values under the standards. 1In order to determine claimant’s im-
pairment value for his low back condition, we therefore subtract the total
"yvocational" value of 5 (claimant’s age (0), added to his educational value (2),
multiplied by his adaptability value (2.5)), from the total award of 30 percent.
Accordingly, we conclude that, for purposes of rating disability, claimant’s im-
pairment value for his low back is 25 percent.
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digability caused by claimant’s chronic pain condition. We therefore conclude
that claimant failed to prove by clear and convincing evidence that his degree
of permanent partial disability is greater than the award provided under the
"standards."

Claimant is entitled to an assessed attorney fee for services on review
concerning the issue of compensability of his psychological condition. See ORS
656.382(2). He is also entitled to an attorney fee for services at hearing and
on review concerning his alleged drug dependency. ORS 656.386(1). After con-
sidering the factors set forth in ORR 438-15-010(4) and applying them to this
case, we find that a reasonable assessed fee for claimant’s counsel’s services
on Board review concerning the issue of compensability is $1,000 and a reason-
able fee for services at hearing and on review regarding the drug dependency
igssue is $1,250, to be paid by the insurer. In reaching this conclusion, we
have particularly considered the time devoted to the issues (as represented by
the hearing record and claimant’s respondent’s brief), the complexity of the
issues and the value of the interest involved.

ORDER

The Referee’'s order dated January 16, 1991 is reversed in part, modified
in part and affirmed in part. That portion of the Referee’s order that found
that claimant had a drug dependency condition is reversed. For services at
hearing and on review concerning the drug dependency issue, claimant’s attorney
is awarded #1,250, to be paid by the insurer. That portion of the Referee’s
order that affirmed the July . 19, 1990 Determination Order is modified. In addi-
tion to the prior Determination Order and stipulated awards of 30 percent (96
degrees), claimant is awarded 26 percent (83.2 degrees) unscheduled permanent
disability for his low back and psychological conditions, for a total award to
date of 56 percent (179.2 degrees) unscheduled permanent disability. Claimant’s
counsel is awarded 25 percent of the increased compensation created by this
order, payable directly to claimant’s counsel by the insurer. However, the
total out-of-compensation attorney fee award shall not -exceed $3,800:. The re-
mainder of the Referee’s order is affirmed. For services on review concerning
the issue of compensability of claimant’s psychological condition, claimant’s
counsel is awarded a reasonable assessed fee of $1,000, payable by the insurer.
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In the Matter of the Compensation of
FRANK J. THORP, Claimant
WCB Case No. 89-14826
ORDER ON REMAND
Royce, et al., Claimant Attorneys
Larry D. Schucht (Saif), Defense Attorney

This matter is before the Board on remand from the Court of Appeals. The
court reversed our prior order, which found that claimant‘s work exposure was a
material contributing cause of increased symptoms of his underlying back condi-
tion and therefore compensable under former ORS 656.802(1)(c). The court re-
manded for reconsideration in light of Aetna Casualty Co. v. Aschbacher, 107 Or
App 494, rev den 312 Or 150 (1991), which held that a claimant must establish
that his employment was the major contributing cause of a claimed condition or
its worsening in order to prove a claim for occupational disease under former
ORS 656.802(1)(c). '

FINDINGS OF FACT

We adopt the Referee’s findings of fact with the exception of the 7th and
8th full paragraphs on page 3 of the Opinion and Order.

CONCLUSIONS OF LAW AND OPINION

The Referee concluded that claimant’s back injury and bilateral groin
strain was compensable as an injury or an occupational disease. After finding
that the case should be analyzed as an occupational disease, we affirmed. Rely-
ing on our first order in Donna E. Aschbacher, 41 Van Natta 1242 (1989), which
‘held that a claimant could prove a compensable occupational disease claim under
former ORS 656.802(1)(c) by merely showing that work was a material contributing
cause of a claimed condition or a worsening of the symptoms of a preexisting
disease, we concluded that the medical evidence proved that claimant’s work was
a material contributing cause of claimant’s increased symptoms of his underlying
back condition.

The Court of Appeals subsequently reversed our order in Aschbacher, hold-
ing that the legislature had not intended to change the standard of proof neces-
sary to prove a claim under former ORS 656.802(1)(c) and that a claimant was
still required to show that the work activity was the major contributing cause
of a claimed condition or worsening of an underlying disease. Aetna Casualty
Co. v. Aschbacher, gupra. Relying on its holding in Aschbacher, the court has
reversed our order and remanded this case for reconsideration.

We first republish that portion of our previous order which found that the
claim appropriately is analyzed as an occupational disease and proceed to deter-
mine whether claimant satisfied his burden of proof under former ORS
656.802(1)(c). We turn to a determination of the compensability issue.

Claimant’s treating physician, Dr. Butler, orthopedic surgeon, stated that
claimant’s work "did not independently worsen [his] condition. I believe his
current condition is explainable based on his previous surgeries and a natural
history of his ongoing back problem."” (Ex. 41). In a subsequent opinion,
Butler detailed claimant’s back condition, stating that there was no "evidence
of a disc injury" but that claimant did "have considerable degenerative changes
at the facet joints at L-3, 4 bilaterally." (Ex. 43-1). 1In regards to the ef-
fect of claimant’s work, Butler stated that "since [claimant] has returned to
work at [SAIF’'s insured] in November 1987, he has had numerous stresses to his
lower back." (Ex. 43-2). However, Butler found "no evidence objectively that *
* * incidents [at work] produced any change in his back problems as measured by
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tests. Clinically, however, he has had a great deal more pain, which has: per-.
sisted[.] * * * He certainly had worsening of his symptoms([.]" (Id.) . Butler
added that claimant "has basically gone downhill over this (sic) last twelve
months, in my opinion at a greater rate of speed than he would have if he had
not been working at this particular job, but instead at a more sedentary type
job. This worsening cannot really be measured by objective tests, and objec-
tively I do not think we can state that he is worse, but subjectively he is cer-
tainly worse." (Id. at 2). :

An independent examiner, Dr. Hazel, orthopedic surgeon, found that
claimant "has multilevel degenerative intervertebral disc disease with a pro-
gressive degenerative process, the etiology of which is unknown and in his case
might even be familial." (Ex. 27-2) Hazel further stated that, although an
exacerbation of symptoms was preceded by an incident of stress to the back, his
back pain was due to a "progression of his disease process, i.e., hypertrophic
proliferation of tissues within the spine and interforaminal regions associated
with superimposed stresses that render those additionally symptomatic." (Id. at
4).

In short, the medical evidence shows that claimant’s employment conditions
were not the major contributing cause of a worsening of claimant’s underlying
back condition. Claimant only demonstrated that his work: produced his symptoms,
which is not sufficient to satisfy former ORS 656.802(1)(c). See Aetna Casualty
Co. v. Aschbacher, supra. We therefore conclude that claimant does not have a
compensable occupational disease claim for his low back condition.

Accordingly, on reconsideration, the Referee’'s order dated May 24, 1990 is
reversed. SAIF’s denial is reinstated and upheld. The Referee’s attorney fee
award also is reversed.

IT IS SO ORDERED.

January 9, 1992 Cite as 44 Van Natta 25 (1992)

In the Matter of the Compensation of
MARIA ADAMSON, Claimant
Own Motion No. 91-0195M
OWN MOTION ORDER ON RECONSIDERATION
Michael B. Dye, Claimant Attorney
Employers Insurance of Wausau, Insurance Carrier

Claimant moves to supplement her request to reopen her claim for the pay-
ment of temporary disability compensation-with a request for a penalty for the
insurer'’'s unreasonable delay of the payment of compensatioh. See
ORS 656.262(10).. She contends that the insurer failed to timely submit its rec-
ommendation to the Board. Because a December 11, 1991 Own Motion Order issued
reopening claimant’'s claim, we treat her motion to supplement as a request for
reconsideration.

The insurer is required to make a written recommendation to the Board
within 90 days of receiving an own motion claim as to whether the claim should
be reopened or denied. OAR 438-12-025 and 438-12-030. Here, the insurer re-
ceived claimant’s request for claim reopening on February 11, 1991. It timely
submitted an April 10, 1991 Carrier’s Own Motion Recommendation Form to the
Board, recommending that claimant’s request for reopening be denied on several
grounds. The Board issued an order postponing action until a hearing had been
held on the insurer’s denial of surgery. Pursuant to the parties’ stipulation
at hearing, by a September 16, 1991 Settlement Order, the Referee set aside the.
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insurer’s denial. In December 1991, the insurer issued a second Own Motion Rec-
ommendation Form, recommending to the Board that claimant’s request for reopen-
ing be granted. Thereafter, the Board reopened the claim on December 11, 1991.

While the July 15, 1991 postponing order indicated that the parties
"should"” advise the Board of their positions on the reopening after the Ref-
eree’'s order, there is no requirement that the insurer submit another recommen-
dation after an order or stipulation resolves related issues pending at hearing.
The insurer timely discharged its obligation under our rules by submitting its
initial recommendation. Accordingly, we do not find the insurer’s conduct was
unreasonable and decline to assess a penalty.

Our December 11, 1991 Own Motion Order is withdrawn. As supplemented
above, we republish our December 11, 1991 Own Motion Order in its entirety. The

parties’ rights of appeal shall run from the date of this order.

IT IS SO ORDERED.

January 9, 1992 Cite as 44 Van Natta 26 (1992)

In the Matter of the Compensation of
HAROLD T. BIRD, Deceased, Claimant
WCB Case No. 90-18895
ORDER ON REVIEW
Malagon, et al., Claimant Attorneys
Employers Defense Counsel, Defense Attorneys

Reviewed by Board Members Gunn and Westerband.

Rosemary Bird, the widow of the deceased claimant, (hereafter referred to
as claimant), requests review of Referee Otto’s order which: (1) declined to
order payment of death benefits pending appeal of an earlier referee’s order;
and (2) declined to assess penalties and fees for an allegedly unreasonable
failure to pay the aforementioned benefits pending Board review of the earlier
referee’s order. On review, the issues are entitlement to death benefits pend-
ing appeal and penalties and fees. We affirm.

FINDINGS OF FACT

We adopt the Referee’'s statement of the facts as stipulated by the par-
ties.

CONCLUSIONS OF LAW AND OPINION

The Referee determined that this matter was separate and distinct from the
earlier compensability determination, and is governed by amended ORS 656.313,
which allows the compensation at issue to be stayed pending appeal of the ear-
lier referee’s order. We agree.

Claimant contends that the compensability of the deceased worker’s claim,
which was litigated prior to the effective date of Senate Bill 1197, is indis-
tinguishable from the issue of her entitlement to death benefits, which was lit-
igated after Senate Bill 1197 took effect. Therefore, she contends that her en-
titlement to death benefits should be determined by former ORS 656.313 which
provided that compensation could not be stayed pending appeal.

Prior to July 1, 1990, ORS 656.313 provided that "[£f]iling by an employer
or the insurer of a request for review or court appeal shall not stay payment of
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compensation to a .claimant."” . The legislature, however, amended ORS 656.313 ef-
fective July 1, 1990. As amended, ORS 656.313 states that the filing of such a
request or appeal stays the payment of compensation appealed except for: (1) -
temporary disability benefits that accrue from the date of the order appealed
from until closure under ORS 656.268, or until the order appealed from is itself
reversed, whichever event first occurs, and (2) permanent total disability bene-
fits that accrue from the date of the order appealed from until the order
~appealed from is reversed. ORS 656. 313(1)(a), (A), (B).

Subsequent to the date of the Referee’s order, we issued our oplnlon in
Raymond J. Seebach, 43 Van Natta 2687 (1991). In Seebach, we held that although
substantive compensability was litigated under the law in effect before July 1,
1990, the question of whether payment of compensation was stayed pending the in-
surer’'s appeal to this Board was a separate procedural "matter" which did not
arise until after the issuance of the earlier referee’s compensability determi-
nation. Therefore, we concluded that amended ORS 656.313, which allows compen-
sation to be stayed pendlng appeal applled

Likewise, in the present case, the question of whether payment of death
benefits is stayed pending the appeal is a separate -"matter" which arose (i.e.,
became at issue) after the earlier compensability determination. Inasmuch as
claimant’s hearing request regarding this matter was not filed before May 1,
1990 and hearing regarding this matter was not convened prior to "July 1, 1990,
the matter involved here was not "in litigation" for the purposes of section
54(2). See Raymond J. Seebach, supra. Therefore, this case was properly ana-
lyzed by the Referee under amended ORS 656.313.

Since we have concluded that the insurer was entitled to stay payment of
the aforementioned compensation, it follows that the insurer’s failure to pay
these benefits was not unreasonable. Therefore, we assess no penalty.

ORDER

The Referee’s order dated April 8, 1991 is' affirmed.

January 9, 1992 : Cite as 44 Van Natta 27 (1992)

In the Matter of the Compensation of
JERRY A. DOVE, Claimant-
WCB Case No. 90-22034
ORDER ON REVIEW
Westmoreland & Shebley, Claimant Attorneys
Davis ‘& Bostwick, Defense Attorneys.

Reviewed by Board Members Kinsley and Tenenbaum..
The insurer requests review of Referee Menashe’s ordef that directed it to
pay additional temporary disability compensation. On review, the issue .is

claims processing. We reverse.

FINDINGS OF FACT

By Opinion .and Order dated- November 7, 1990, a prior Referee found that
claimant -sustained an aggravation of his compensable injury, and remanded the
aggravation claim to the insurer for "processing consistent with Oregon Workers’
Compensation Law." The insurer filed a request for Board review on November 13,
1990. . The insurer has not paid temporary disability compensation for any period
before November 7, 1990. :
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Claimant ‘s hearing request concerning the insurer’s refusal to pay compen-
sation pursuant to the prior Referee’s order was filed after May 1, 1990. A
hearing was not convened before July 1, 1990.

CONCLUSIONS OF LAW AND OPINION

Applying former ORS 656.313, which was in effect before the 1990 amend-
ments Oregon Laws 1990 (Special Session), chapter 2, the Referee concluded that
the insurer’s filing of a request for Board review did not stay the payment of
any temporary disability compensation ordered payable by the November 7, 1990
Opinion and Order. We disagree.

ORS 656.313 governs the payment of compensation pending an appeal. 1Its
former version, which the Referee applied, provided in relevant part that the
"(fliling by an employer or the insurer of a request for review * * * ghall not
stay payment of compensation to a claimant.” The legislature amended the
statute in 1990, and it now provides in relevant part: '

"(l)(a) Filing by an employer or the insurer of * * * a re-
quest for board review * * * gtays payment of the compensation
appealed, except for:

"(A) Temporary disability benefits that accrue from the date
of the order appealed from until closure under ORS 656.268, or until
the order appealed from is itself reversed, whichever event first
occurs."

In determining that former ORS 656.313 applies, the Referee concluded that
this matter was governed by the savings clause in subsection 54(2) of the 1990
Oregon Laws (Special Session), chapter 2. That subsection provides:

"Any matter regarding a claim which is in litigation before
the Hearings Division, the board, the Court of Appeals or the
Supreme Court under this chapter, and regarding which matter a re-
quest for hearing was filed before May 1, 1990, and a hearing was
convened before July 1, 1990, shall be determined pursuant to the
law in effect before July 1, 1990."

The Referee reasoned that, because the prior hearing on the aggravation
claim was requested before May 1, 1990, and convened before July 1, 1990, the
insurer’s obligation to pay compensation pending Board review was governed by
the law in effect before July 1, 1990. We recently rejected that reasoning.

In Raymond J. Seebach, 43 Van Natta 2687 (1991), we concluded that the in-
surer’s obligation to pay compensation pending Board review is a separate proce-
dural matter from the substantive determination giving rise to that obligation.
Therefore, inasmuch as claimant’'s hearing request concerning the insurer’s re-
fusal to pay compensation was not filed before May 1, 1990, and the hearing on
that matter was not convened before July 1, 1990, we held that subsection 54(2)
of the 1990 amendments does not apply and that the insurer’s payment obligations
are governed by amended ORS 656.313. Id.

As in Seebach, this claimant’s hearing request concerning the insurer’s
refusal to pay compensation was not filed before May 1, 1990, and a hearing was
not convened before July 1, 1990. Accordingly, amended ORS 656.313 applies here
as well.

Under ORS 656.313(1)(a)(A), the payment of temporary disability compensa-
tion is stayed pending Board review, “except for temporary disability
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compensation that accrues from the date of the order appealed from. According-
ly, pending Board review, the insurer was not required to pay temporary disabil-
ity compensation for any period before the November 7, 1990 Opinion and Order.

ORDER

The Referee’'s order dated April 5, 1991 is reversed. The order directing
the insurer to pay temporary disability compensation for the period from January
15, 1990 to November 7, 1990 pending Board review of the prior Referee’s order,
as well as the approved attorney fee award, is reversed.

Board Member Tenenbaum specially concurring.

For the reasons stated in my dissent to Seebach, I maintain that the en-
forcement of the insurer’s claim processing obligation should not be divorced
from the compensability of the claim, for the purpose of applying section 54(2)
of the 1990 Act. However, I am bound by that decision and reluctantly concur.

January 9, 1992 Cite as 44 Van Natta 29 (1992)

In the Matter of the Compensation of
VINCENT A. LOPEZ, Claimant
WCB Case No. 90-20485
ORDER ON REVIEW
Vick & Gutzler, Claimant Attorneys
Roberts, et al., Defense Attorneys

Reviewed by Board Members Westerband and Moller.

Claimant requests review of Referee Peterson’s order which: (1) upheld
the insurer’s denial of claimant’s right wrist injury claim; and (2) declined to
assess penalties and attorney fees for an allegedly unreasonable denial. On re-

view, the issues are compensability, penalties and attorney fees. We affirm.

FINDINGS OF FACT

Claimant is 22 years of age. He began working for the employer as a
machine operator in January 1990.

In July 1990, claimant was working the graveyard shift, 11:00 P.M. to 7:00
A.M. He was scheduled to work that shift on Friday, July 26, 1990 (shift ending
Saturday, 7:00 A.M.). However, on or around July 20, he asked his supervisor.
for permission to take the next Friday off, because a cousin was coming to visit
from California. Claimant was instructed to submit a written request as requir-
ed by company peolicy.

Claimant failed to submit a written request. Instead, he approached his
supervisor at the start of the shift on July 26, and asked to have the shift
off. His supervisor denied the request because claimant had not made the re-
quest in writing as instructed. Claimant walked away in a huff. Approximately
ten minutes later, claimant reported that he had injured his right wrist while
using a tape gun, and was in severe pain.

Claimant left work shortly after reporting the alleged incident and went
to a hospital - -emergency room. He was seen by Robert Fields, M.D., who diagnosed
a sprain of the right wrist, traumatic carpal tunnel syndrome. Dr. Fields
placed the right wrist in a splint, prescribed Advil for pain, and released
claimant to light duty for four days.
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During the ensuing weeks, claimant continued to report to Dr. Fields that
he was in severe pain, and unable to return to work. Not being a hand and wrist
specialist, Dr. Fields referred claimant for further treatment, to Dr. David
LaGasse, an orthopedic and fracture surgeon. Claimant was first seen by LaGasse
on August 23, 1990. At the examination, claimant complained that his pain was
getting worse. However, the results of Dr. LaGasse'’s examination, including the .
X-rays, were normal in all respects, except claimant reported some tenderness in
his wrist and hand. Thus, claimant had full range of motion of the fingers and
wrist, good wrist strength and "no weakness." Because of these positive find-
ings, Dr. Lagasse’'s report notes that "It is hard to say what has happened
here." (Ex. 11)

Claimant was examined again by Dr. Lagasse on August 29, 1990. Although
the examination results were normal, claimant continued to complain of unabated
pain, now with some numbness in the small finger and the distal half of the ring
finger. Therefore, Dr. LaGasse referred claimant to Dr. William Platt, -neurolo-
gist, for an ulnar nerve evaluation, and to Dr. Samuel Gill, a hand specialist,
for a second opinion. (Ex. 11)

Upon examination by Dr. Platt, claimant demonstrated a full range of mo-
tion of his wrists and hands and no swelling was evident. The nerve conduction
studies were also normal. Dr. Platt reported that there were "no clear cut
findings of nerve entrapment, either by examination or nerve conduction stud-
ies."” (Ex. 15-2)

Dr. Gill’s findings, upon examination, were also essentially normal, al-
though claimant reported a spontaneous recurrence of pain which Gill described
as "rather nondescript in nature.® Dr. Gill’'s impression was muscle pain of un-
determined etiology, with possible but doubtful ulnar nerve entrapment, left.
However, Gill also reported that "I am really at a loss to actually explain this
man’s symptoms. The objective findings of any significant abnormality are mini-
mal but he does seem reasonably believable. *** I must say that at this time I
have no specific recommendations for any management, unless the electromygraph
shows something, which I don‘t anticipate."” (Ex. 21-1,2). The electrical stud-
ies suggested by Dr. Gill were ultimately done. They revealed no abnormalities.

Claimant returned to Dr. LaGasse on October 16, 1990, reporting what Dr.
LaGasse characterized as "a different set of symptoms:" pain now extending from
the inner side of the elbow down to the ulnar (outside) aspect of forearm into
his hand. (Ex. 28)

In his last report, Dr. Lagasse observed that "An objective diagnosis of
pathology has never been made,” and that "I realize this is a vague and nebulous
situation, but that is the nature of this case." (Ex. 32). Dr. Gill ultimately
opined that claimant’s complaints of pain were not compatible with any type of
ulnar nerve injury and that claimant’s subjective complaints did not correlate
with any objective findings. (Ex. 323).

FINDINGS OF ULTIMATE FACT

The occurrence of an accidental injury on July 26, 1990 arising out of and
in the course of claimant’s employment requiring medical services or resulting
in disability was not established by medical evidence supported by objective
findings.

CONCLUSIONS OF LAW

_ Claimant had the burden of proving by a preponderance of the evidence,
that he suffered a compensable injury. Hutcheson v. Weyerhaeuser, 288 Or 51
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(1979). The Referee concluded that claimant failed to carry his burden. We
agree.

As amended by Oregon Laws 1990 (Special Session), Ch. 2, Section 3, ORS
656.005 (7)(a) provides:

"A ‘compensable injury’ is an accidental injury, *** arising
out of and in the course of employment requiring medical services or
resulting in disability or death; an injury is accidental if the re-
sult is an accident, whether or not due to accidental means, if it

is established by medical evidence supported by objective findings
k¥ W

"Objective findings" in support of medical evidence are defined to in-
clude, but are not limited to, "range of motion, atrophy, muscle strength, mus-
cle spasm and diagnostic evidence substantiated by clinical findings." Amended
ORS 656.005(19). In Suzanne Robertson, 43 Van Natta 1505 (1991), we construed
that statutory definition to require a determination by a physician, based on an
examination of the injured worker, that the worker has a disability or need for
medical services. Such a finding may be based on a physician’s evaluation of
the worker'’'s description of the pain that he is experiencing. Jacqualyn L.
Hetrick, 43 Van Natta 2357 (1991).

Here, Dr. Fields diagnosed a right wrist strain/sprain, based on his eval~
uation of complainant’s description of the pain that claimant was experiencing.
His medical reports would constitute medical evidence supported by objective
findings, were those reports given substantial weight. We do not, however, find
Dr. Fields’ reports persuasive.

Although claimant was initially seen by Dr. Fields, he was referred by
Fields for treatment to Dr. LaGasse, due to claimant’s complaints of unabated
pain and Dr. LaGasse'’'s greater expertise in the field of medicine involved.
Upon his examinations, LaGasse could find nothing wrong with claimant to explain
his complaints of severe pain. LaGasse referred claimant to Dr. Platt, a hand
and wrist specialist, for further tests, and to Dr. Gill for a second opinion.
The results of the additional tests conducted by Dr. Platt were normal. Ulti-
mately, LaGasse would characterize the situation as "vague and nebulous." Dr.
Gill, based on his examinations, was "at a loss" to explain claimant’s com-
plaints of pain. He ultimately concluded that claimant’s complaints were not
compatible with any type of ulnar nerve injury and that claimant’s subjective
complaints did not correlate with any objective findings.

Claimant claims to have suffered an unwitnessed injury under what can only
be described as suspicious circumstances. Claimant had the burden of proving
that a compensable injury occurred. Dr. Fields’ diagnosis of a right wrist
sprain/strain does not explain the nature, severity, or duration of claimant’s
subjective symptoms, and the doctors to whom claimant was referred for treatment
could find no cobjective medical basis for them. Under these circumstances, we
do not find Dr. Fields’ conclusory reports persuasive. On the basis of the
record as a whole, we agree with the Referee that claimant has failed to carry
his burden of proving that a compensable injury occurred.

Furthermore, we conclude that claimant is not entitled to a penalty or as-
sociated attorney fee. The insurer’s denial was not unreasonable, as it was
issued based on medical reports which provided a legitimate basis for doubting
the compensability of the claim. Brown v. Argonaut Ins. Co., 93 Or App 588
(1988). 1In any event, we have found the claim not compensable. Consequently,
there were no amounts "then due" 'upon which to base a penalty award. Lloyd L.
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Cripe, 41 Van Natta 1774 (1989). Similarly, there has been no unreasonable re-
sistance to the payment of compensation. ORS 656.382(1). '

ORDER

The Referee’s order dated February 20, 1991 is affirmed.

January 9, 1992 Cite ag 44 Van Natta 32 (1992)

In the Matter of the Compensation of
JESUS MEJIA, Claimant
WCB Case No. 90-15042
ORDER ON REVIEW
Cowling & Heysell, Defense Attorneys

Reviewed by Board Members Kinsley and Tenenbaum.

Claimant, pro se, requests review of Referee Brown’s order that: (1) in-
creased his scheduled permanent disability award for the loss of use or function
of the right forearm, from 24 percent (36 degrees) as awarded by the July 9,
1990 Determination Order, to 35 percent (52.5 degrees); and (2) affirmed the
Determination Order award of 16 percent (51.2 degrees) unscheduled permanent
disability for claimant’s right shoulder condition. On review, the issue is ex-
tent of permanent partial disability, scheduled and unscheduled. We affirm.

FINDINGS OF FACT

We adopt the Referee’s "Findings," with the following exceptions and sup-
plementation.

We do not adopt the Referee’s finding that claimant has weakness and atro-
phy in his right thumb, which causes decreased grip strength in the right hand.

Claimant was not medically stationary and his condition was still improv-
ing at the time of Dr. Shames’ November 1989 letter, which described claimant’s
loss of grip strength.

The Referee found that claimant’s highest SVP (specific vocational prepa-
ration time) during the ten years prior to evaluation is 2, based on D.O.T.
(Dictionary of Occupational Titles) #403.863-010. Instead, we find that
claimant’s job which had the highest SVP during the relevant time period is best
described by D.O.T. #403.687-010 (Farmworker, Fruit II), which also has an SVP
of 2.

CONCLUSIONS OF LAW AND OPINION

Scheduled disability

We adopt the Referee’s "Opinion" concerning claimant‘s scheduled permanent
disability, with the following exceptions and supplementation.

The Referee found claimant to be entitled to a 10 percent rating for lost
grip strength in his right hand, caused by weakness and atrophy in the right
thumb. In so doing, the Referee relied on a November 1989 letter from Dr.
Shames, then treating physician, who noted reduced thenar muscle mass on the
right and decreased grip strength on the right. (Ex. 20). However, claimant
was not medically stationary at the time of Shames’ report and there is no medi-
cal evidence of lost grip strength after claimant’s condition became stationary
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on April 5, 1990. On this evidence, claimant has not established permanent dis-
ability due to lost grip strength.

Consequently, claimant is entitled to ratings of 49 percent for fusion at
10 degrees (based on the surgical fusion of the metacarpophalangeal thumb Jjoint)
and 39 percent for 10 degrees retained motion in the distal interphalangeal
joint. These values are combined for a total of 69 percent scheduled permanent
disability for loss of use or function of the right thumb. Former OAR 436-35-
050(6) .

We have determined that claimant is entitled to less scheduled permanent
disability compensation than he has been awarded previously. However, because
the insurer has not requested a reduction in the amount awarded by the Referee,
we do not disturb that award. See Robin M. Glover, 42 Van Natta 1081, 1082
(1990); see also Daniel M. Alire, 41 Van Natta 752, 759 (1989).

Unscheduled disability

We adopt the portion of the Referee’s Opinion concerning claimant’s un-
scheduled permanent partial disability.

ORDER

The Referee’s order dated December 17, 1990 is affirmed.

January 9, 1992 Cite as 44 Van Natta 33 (1992)

In the Matter of the Compensation of
MELVIN O. ROBERTS, Claimant
WCB Case No. 91-00810
ORDER ON RECONSIDERATION
Galton, et al., Claimant Attorneys
Daryl Nelson, Defense Attorney

Claimant requests reconsideration of our December 26, 1991 Order on Re-
view. In that order, we upheld the insurer’s partial denial of claimant’s
degenerative disc condition and need for medical services, declined to assess a
penalty and attorney fee for an allegedly unreasonable denial, and found that
the Referee did not err in admitting Exhibit 19 into the record.

On reconsideration, claimant argues that our evidentiary ruling is con-
trary to our decision in Harold T. Bird, 43 Van Natta 1732 (1991). 1In Bird, we
held that ORS 656.283(7), should not be read to authorize admission of documents
that are neither admissible under ORS 656.310(2) nor under the Oregon Evidence:
Code. ORS 656.283(7) provides that substantial justice is the sole guide to de-
ciding evidentiary disputes "except as otherwise provided in this section and in
rules of procedure established by the board. . . ."

Claimant’s argument assumes that Exhibit 19 is inadmissible under ORS
656.310(2). We clarify our holding. ORS 656.310(2) provides an exception to
the hearsay rule for medical, surgical and hospital reports presented by
claimants, self-insured employers and insurers, provided that the doctor render-
ing the medical or surgical report consents to submit to cross-examination.

Exhibit 19 is a letter prepared by the insurer’s counsel, sent to Dr.
Wilson, signed by the doctor and faxed back to the insurer’s counsel’s office.
The Referee admitted this document into the record subject to claimant‘s right
to cross—-examine the doctor. Claimant’s‘counsel declined the opportunity to
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cross—examine Dr. Wilson. Dr. Wilson signed the document indicating that it
accurately reflected his medical opinion. Moreover, space was provided for the
doctor to supplement the report or to indicate his disagreement with the docu-
ment. :

We, therefore, conclude that this document is a medical report and is ad-
missible under ORS 656.310(2). Inasmuch as we find this document is admissible
under ORS 656.310(2), we conclude that our Order on Review is not contrary to
our holding in Harold T. Bird, supra.

Accordingly, our December 26, 1991 Order on Review is withdrawn. As sup-
plemented and clarified herein, we republish our December 26, 1991 Order on Re-
view in its entirety. The parties rights of appeal shall run from the date of
this order.

IT IS SO ORDERED.

January 9, 1992 Cite as 44 Van Natta 34 (1992)-

In the Matter of the Compensation of
CATHIE J. YOUNG, Claimant
WCB Case No. 90-20781
ORDER ON REVIEW
Peter O. Hansen, Claimant Attorney
William Brickey (Saif), Defense Attorney

Reviewed by Board Members Moller and Neidig.

Claimant requests review of Referee Bethlahmy’s order which: (1) found
that her low back injury claim had not been prematurely closed; and (2) affirmed
a Notice of Closure that did not award any permanent disability. On review, the
issues are premature closure and extent of scheduled permanent disability.

We affirm and adopt the order of the Referee with the following supplemen-
tation.

The Referee concluded that claimant’s claim was not prematurely closed by
the October 4, 1990 Notice of Closure. We agree.

On June 7, 1990, Dr. Beeson, chiropractor, expressly found that claimant’s
original injury had healed and merely recommended palliative care to alleviate
claimant ‘s residual symptoms. (Ex. 8). There is no medical report to the con-
trary. Accordingly, we find that claimant was medically stationary as of the
October 4, 1990 Notice of Closure. See Linda F. Wright, 42 Van Natta 2570, 2571
(1990); Tommy L. Brown, 42 Van Natta 558, 560 (1990).

The Referee also concluded that claimant was not entitled to a permanent
disability award for her chronic condition. We agree.

Where claimant fails to establish any measurable impairment resulting from
her compensable injury, no award of disability is allowed. Former OAR 436-35-
010(2) (b); OAR 436-35-280(1). Here, claimant has failed to establish a measur-
able impairment resulting from her compensable injury, as defined by the "stand-
ards." The "standards" define "impairment" as a decrease in function of a body
part or system as measured by a physician according to the methods described in
the RAmerican Medical Association Guides to the rating of permanent impairment,
2nd Edition, Copyright 1984. Former OAR 436-35-005(1). Dr. Beeson has released
claimant to return to her regular work. Moreover, Beeson has concluded that
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claimant’s injury has healed. This conclusion is also shared by the Rehabilita-
tion Center which found that claimant had not sustained permanent impairment as
a result of her injury. 1In light of this medical evidence, claimant’s testimony
is not sufficient to entitle her to an award of permanent disability under the
"standards." See William K. Nesvold, 43 Van Natta 2767 (1991). Therefore, we
find that claimant has failed to establish entitlement to an award of permanent
disability.

ORDER

The Referee’s order dated February 28, 1991 is affirmed.

January 10, 1992 Cite as 44 Van Natta 35 (1992)

In the Matter of the Compensation of
VICKI S. BURNS, Claimant
WCB Case No. 90-20776
‘ ORDER ON REVIEW
Welch, et al., Claimant Attorneys
Nelson, et al., Defense Attorneys

Reviewed by Board Members Tenenbaum and Kinsley.
The insurer requests review of that portion of Referee Galton‘’s order that
set aside its denial of claimant’s injury claim for a herniated disc at L4-5.

On review, the issue is compensability. We modify in part and affirm in part.

FINDINGS OF FACT

We adopt the Referee's findings of fact with the following modification.

Claimant’s work activities on July 27, 1990, rather than July 23, 1990,
were the major contributing cause of her disc herniation.

-

CONCLUSIONS OF LAW AND OPINION

We adopt the Referee’s conclusions and opinion with the following supple-
mentation and jurisdiction.

The Referee set aside the insurer’s November 2, 1990 denial of claimant’s
back injury claim and "affirmed as moot" the March 4, 1991 denial, which clari-
fied and supplemented the November denial by denying claimant’s occupational
disease claim for the same back condition. _

We agree with the Referee’'s determination that this matter is properly
analyzed as an injury claim. Here, as in Valtinson v. SAIF, 56 Or App 184
(1982), the injury was "unexpected," in that claimant was symptom free for some
time prior to the sudden onset of pain. She had recovered from her March 1990
fall from the bandstand, and that incident is a "red herring"” in this situation.
As in Valtinson, the onset of symptoms was "sudden," in that it occurred in only
a matter of hours. See Valtinson, supra at 188. For these reasons, as well as
those set forth by the Referee, we conclude that claimant has proven that she
sustained a compensable on-the-job injury on July 27, 1990.1

1 We note that the November 1990 denial referred not to the March 1990 band-
stand injury, which caused no time loss and for which claimant sought no treat-
ment. The parties did, however, also litigate the issue of an injury on July
27, 1990 and we, like the Referee, consider the denial to include that claim as
well.
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Although Dr. Mason, treating physician, noted risks associated with wait-
ressing generally, he related claimant’s herniated disc specifically to her work
activities on July 27, 1990. (See Exs. 22-13; 22-24, 22-31, 22-35). Because
there is no evidence that claimant’s work activities, except those on July 27,
1990, caused her disc herniation, we conclude that she has not proven that she
suffers from an occupational disease. Consequently, we uphold the insurer’s
denial of claimant’s occupational disease claim.

Claimant is entitled to an assessed attorney fee for prevailing over the
insurer’s request for review. ORS 656.382(2). After considering the factors
set forth in OAR 438-15-010(4) and applying them to this case, we find that a
reasonable fee for claimant’s attorney’s services on review concerning the com-
pensability issue is $400, to be paid by the insurer. 1In reaching this conclu-
sion, we have particularly considered the time devoted to the issue (as repre-
sented by claimant’s respondent’s brief), the complexity of the issue, and the
value to claimant of the interest involved.

ORDER

The Referee’'s order dated March 28, 1991 is modified in part and affirmed
in part. That portion of the order that "affirmed as moot" the insurer’s March
4, 1991 denial of claimant’s occupational disease claim is modified so that the
insurer’s denial is upheld. Claimant’s attorney is awarded a reasonable assess-
ed fee of $400, for his services on review, to be paid by the insurer. The re-
mainder of the Referee’'s order is affirmed.

January 10, 1992 Cite as 44 Van Natta 36 (1992)

In the Matter of the Compensation of
ROSALIE S. DREWS, Claimant
WCB Case Nos. 80-05597 & 90-15186
ORDER ON REVIEW
Rasmussen & Henry, Claimant Attorneys
H. Thomas Andersen (Saif), Defense Attorney
David O. Horne, Defense Attorney

Reviewed by the Board en banc.

Wausau Insurance C