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In the Matter of the Cdmpensation of
SHERRYL A. BRONG, Claimant
WCB Case No. 99-01868
ORDER ON REVIEW
Swanson, Thomas & Coon, Claimant Attorneys
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Biehl and Bock.

Claimant requests review of Administrative Law Judge (AL]) Lipton's order that upheld the self-
insured employer's denial of claimant's occupational disease claim for a cervical condition. On review,
the issue is compensability. We reverse.

FINDINGS OF FACT

Claimant began working in the employer's pharmacy section in October 1996. She worked as
"floater,” at various locations until June 1997, when she became a full time pharmacy technician at one
location. As a technician, claimant initially spent about 4 hours per shift on the telephone at work,
interspersed with other activities. Claimant did not use a telephone headset; she held the phone
between her ear and right shoulder so that her hands were free to use a computer keyboard.

On July 4, 1997, claimant moved furniture at home. She experienced right shoulder pain,
beginning the next day. She sought treatment on July 24, 1997 and shoulder x-rays were normal.

In October 1997, claimant again sought treatment for ongoing right shoulder pain with
numbness extending down her left arm. Cervical degeneration was suspected but not indicated by x-
ray. Claimant's shoulder symptoms resolved, but she had intermittent ongoing neck pain.

From late 1997 until 1998, claimant's work time on the telephone increased until she was on the
telephone most of her shift. Sometimes she worked from 9 in the morning until 9 or 9:30 at night.
After 6 months of increasing neck and shoulder pain, claimant again sought treatment in October 1998.
X rays, a CT scan, and an MRI revealed cervical degeneration and Dr. Schmidt suspected that claimant
had a "soft" cervical disc and/or bone spurring. By November 1998, claimant had so much pain that she
left work.

Claimant filed an occupational disease claim, which the employer denied. Dr. Schmidt
performed a C5-6 and C6-7 microlaminotomy and foraminotomy on February 8, 1999. His operative
report described a "very large eburnated ridge" at C5-6, but he did not find a "soft disc.” (Ex. 19).

CONCLUSIONS OF LAW AND OPINION

The AL] upheld the employer's denial because he found Dr. Gritzka's opinion supporting the
claim unpersuasive. The AL]J reasoned that Dr. Gritzka's history was incorrect because he assumed that
claimant spent at least four hours per day cradling a telephone between her head and right shoulder
since she began working for the employer. Further reasoning that claimant did not perform this activity
long enough to support Dr. Gritzka's causation hypothesis -- or to cause her degenerative condition, the
AL]J concluded that the claim failed. We disagree.

Dr. Gritzka opined that claimant's neck flexing to hold the telephone at work was the major
contributing cause of the development of her cervical osteophytes.] (Ex. 26-8). He explained that
claimant's telephone-holding caused a narrowing of the cervical foramen and pinching of the nerve in
the foramen. Dr. Gritzka further explained that attenuated pinching over time causes progressive spur
formation via "wearing away" of the articular cartilage in the facet, an inflammatory response that
provokes formation of new bone, and chronic enthesiopathy (irritation due to abnormal traction where
the ligament inserts in the bone), causing spurlike calcification. (Exs. 30-31-32, 30-41-43, 30-64). Thus,
claimant's repeated maneuver holding the phone either caused her degeneration initially or caused her
worsened condition -- even though physical change in the osteophytes, or spurs, was initially less than
appreciable by x-ray. (Id. at 44-45; see also id. at 37, -65, -72-73). Dr. Gritzka also explained that

1 He cited medical literature indicating that chronic static constrained cervical posture caused "degenerative,” or post-
traumatic, cervical spondylosis among dental workers. (Ex. 26-8-9).
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claimant probably had incipient spurring when she began working as a pharmacy technician, but she
performed the injurious maneuver with the telephone long enough so that her work was the major
cause of the spondylosis (arthritic reactive bone spur changes) that requlred surgery. (Ex. 3048, see id.
at 22-23, -28-32, -46-47, -57-58, -71-73). We find Dr. Gritzka's oplmon persuasive because it is well-
reasoned and based on an accurate history. 2

.Drs. Arbeene, Radecki, Yoshinaga, and Schmidt provide the remaining medical evidence
addressing causation. These doctors opined that claimant's cervical condition is due to "preexisting”
degeneration rather than cradling the telephone between her head and shoulder at work. (Exs. 15-5-6,
20, 21, 24-2, 25, 29). Drs. Arbeene and Radecki initially offered no reasoning to support their causation
conclusions and Drs. Schmidt and Yoshinaga concurred with those opinions. (Exs. 15, 20, 21). We find
these opinions unpersuasive because they are entirely conclusory.

Later, Dr. Radecki stated, "Cradling the phone is a low-velocity, low force, nonrepetitive action

- which does not cause either degenerative change or disk herniation.” (Ex. 24-2). But Dr. Gritzka's

opinion persuasively rebuts Dr. Radecki's reasoning and Dr. Gritzka's opinion is more consistent with
claimant's history. Therefore we find Dr. Radecki's opinion unpersuasive.

Dr. Arbeene opined that claimant's cervical degenerative changes could not have developed
"within one year," because that was "not enough time," and "spurs take years to develop.” (Ex. 29-2-
3). He asserted that "bending over” does not cause spurs to form and asked how Dr. Gritzka's contrary
reasoning would explain claimant's similar osteophytes on the left side. (Ex. 29-5). Dr. Arbeene also
stated that there was no evidence of a pathological worsening of claimant's condition, based on a
comparison of her October 1997 and November 1998 x-ray findings. (Exs. 29-3, -5).

We find Dr. Arbeene's opinion unpersuasive for several reasons. First, claimant’'s degeneration
did not "develop" in one year; it progressed during the time claimant performed the injurious telephone
maneuver -- from mid 1997 until her February 1999 surgery. Moreover, as Dr. Gritzka explained, as
little as 6 months of this activity would be sufficient to cause claimant's pathology. Second, we find Dr.
Gritzka's explanation for the mechanism of "injury" more persuasive than Dr. Arbeene's assertion to the
contrary. And we rely on Dr. Gritzka's opinion that claimant's neck flexion to the right contributed to
her left-sided cervical degeneration, because traction tension on the left caused enthesiopathy, just as
compression caused it on the right. (Ex. 30-38-39). Finally, we are persuaded that claimant's cervical
condition did worsen pathologically over time, with her ongoing work exposure, based on Dr. Gritzka's
explanation for the mechanism of her disease and his interpretation of claimant's films. (See Ex. 30-56;
see also id. at 37-38, -65-66).

Accordingly, based on Dr. Gritzka's persuasive opinion, we reach the following conclusions:
Claimant's work activities were the major contributing cause of her degenerative disease at C5-6 and C6-
7, with foraminal narrowing secondary to osteophytes at these levels. And, insofar as claimant's
condition preexisted her disability and treatment,® her claimant's work activities were the major
contributing cause of her combined condition (preexisting or "incipient” spurs combmed with work
exposure) and a pathological worsening of the disease. See ORS 656. 802(2)(b) Consequently, we
conclude that claimant's occupational disease claim is compensable.

2 During his deposition, Dr. Gritzka considered a "hypothetical” that mirrors claimant's relevant work history and found
the posited exposure sufficient to "add to degenerative changes.” (Ex. 30-57-58). Under these circumstances, we conclude that Dr.
Gritzka had a materially accurate history and his opinion supports a conclusion that claimant’s work caused her condition to
worsen pathologically.

3 "[IIn occupational disease cases, a disease or condition is a 'preexisting” one only if it both "contributes or predisposes
{the claimant] to disability or a need for treatment,” ORS 656.005(24), and precedes either the date of disability or the date when
medical treatment is first sought, whichever occurs first." SAIF Corp. v. Cessnun, 161 Or App. 367, 371 (1999) (emphasis in
original).

4 Claimant's pathological worsening is established by medical evidence supported by objective findings. (See Exs. OD, 3,
11, 12). See ORS 656.802(2)(d).
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Claimant's attorney is entitled to an assessed fee for services at hearing. 5 ORS 656.386(1). After
considering the factors set forth in OAR 438-015-0010(4) and applymg them to this case, we find that a
reasonable fee for claimant's attorney's services at hearing is $3,500, payable by the employer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by the record), the complexity of the issue, the value of the interest involved, and the risk that counsel
may go uncompensated.

ORDER

The ALJ's order dated October 27, 1999 is reversed. The self-insured employer's denial is set
aside and the claim is remanded to it for processing according to law. For services at hearing, claimant
is awarded a $3,500 attorney fee, payable by the employer.

5 Claimant submitted no argument on review.

Apiril 3,-2000 Cite as 52 Van Natta 619 (2000)

In the Matter of the Compensation of
GEORGE M. BROWN, Claimant
Own Motion No. 99-0335M
OWN MOTION ORDER
Patrick Mackin, Claimant Attorney

The self-insured employer submxtted a request for temporary disability compensation for
claimant's compensable 1985 injury.l The employer issued a denial of the compensability of claimant's
current condition on October 26, 1999. Claimant timely appealed that denial. (WCB Case No. 99-
10024).

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

Here, claimant did appeal the October 26, 1999 denial; however, he withdrew his request for
hearing. An Order of Dismissal issued on January 27, 2000. That order has not been appealed. Thus,
the current condition for which claimant requests own motion relief remains in denied status.
Consequently, we are not authorized to reopen claimant's claim at this time as the employer has not
accepted claimant's current condition as compensable. Should claimant's circumstances change and the
employer accept responsibility for claimant's condition, claimant may again seek own motion relief.

Accordingly, claimant's request for temporary disability compensation is denied.

IT IS SO ORDERED.

1 Because the employer has not submitted a completed Own Motion Recommendation Form, it is unknown when
claimant's aggravation rights expired.
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In the Matter of the Compensation of
DONALD J. CRUZ, Claimant
WCB Case No. 99-04344
ORDER ON REVIEW
Welch, Bruun & Green, Claimant Attorneys
Julie Masters (Saif), Defense Attorney

Reviewed by Board Members Meyers, Bock, and Phillips Polich.
Claimant requests review of Administrative Law Judge (AL]) Poland's order that upheld the

SAIF Corporation's denial of his occupational disease claim for a low back condition. On review, the
issue is compensability.

We adopt and affirm the ALJ's order, with the following supplementation.

The ALJ concluded that claimant failed to establish that Dr. Unger's diagnosis of a lumbosacral
strain was supported by objective findings. On review, claimant contends that the observations by
Nurse Practitioner Braaten and Dr. Gripekoven establish the necessary objective findings. We disagree.

Claimant sustained a compensable low back injury in 1995 that resolved with residual waxing
and waning of symptoms. In April 1999, claimant sought treatment for upper back complaints.1 When
he saw Dr. Gripekoven in May 1995, claimant complained of mid back pain extending from the scapulae
to the mid back. Claimant reported that he had only occasional low back discomfort.

Claimant asserts that Dr. Gripekoven's finding of decreased range of motion of the dorsal and
lumbar spine is an objective finding supporting claimant's low back strain claim. But Dr. Gripekoven
does not correlate his finding with a lumbar strain caused by claimant's work. Rather, he considered
it an objective finding (along with 1995 and 1996 imaging that revealed degenerative changes at multiple
levels of claimant's spine) in supporting his diagnosis of degenerative disc disease.?

Dr. Unger was the only physician to diagnose a low back strain, and, as discussed in the ALJ's
order, it was evidenced only by claimant's subjective complaints. As such, Dr. Unger's opinion is
insufficient to carry claimant's burden of proof.

ORDER

The AL]J's order dated November 5,-1999 is affirmed.

1 Nurse practitioner Braaten's findings of a tender spine in the mid-thoracic region are not objective findings of a low
back strain.

2pr. Gripekoven opined that claimant had diffuse degenerative disc disease through his dorsal and lumbar spine that
was related to a wear-and-tear aging process and not to any specific work activity. Dr. Gripekoven opined that, although
claimant's work activities may have rendered his preexisting condition symptomatic, there had been no material worsening of the
condition in his dorsal and lumbar spine from his work activities. Dr. Gripekoven concluded that the major contributing cause of
claimant’s combined condition was the preexisting degenerative process and not any occupational disease or work exposure. Dr.
Gripekoven's report does not establish a compensable occupational disease in claimant’s low back.

Board Member Phillips Polich dissenting.

The Board affirmed the AL]'s order upholding SAIF's denial of claimant's occupational disease
claim for a lumbosacral strain after concluding that claimant failed to establish that Dr. Unger's diagnosis
of a lumbosacral strain was supported by objective findings. For the following reasons, I respectfully
dissent. : :

First, the parties stipulated that claimant's lumbosacral strain was the result of the combining of
his work activity and his preexisting degenerative lumbar disc disease. Consequently, the majority's
conclusion that there were no objective findings disregards the parties’ stipulation that claimant does
have a combined low back condition.
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In his discussion of causation, Dr. Gripekoven attributed claimant’s low back condition to his
documented degenerative changes in the lumbar spine. (Ex. 8-6). However, Dr. Gripekoven's
evaluation took place in relation to claimant's mid back condition and before he experienced the low
back strain diagnosed by Dr. Unger. Therefore, because Dr. Gripekoven did not have a complete
history of claimant's current low back condition, 1 would find his opinion less persuasive than that of
Dr. Unger.

In his report, Dr. Unger noted that claimant has underlying degenerative arthritis of the
lumbosacral spine that predisposes him to injury. However, Dr. Unger also indicates that claimant's
current problems that require treatment are related to his work activities. (Ex. 10). Moreover, in a
subsequent letter, Dr. Unger agreed with the statement that it was probable that claimant suffered
a lumbosacral strain as a result of his work activities as a service station attendant and that, although his
preexisting degenerative arthritis of the lumbosacral spine no doubt contributed to the severity and
duration of his lumbosacral strain, his work was the major contributing cause of the strain. (Ex. 11).
Accordingly, based on attending physician Dr. Unger's opinion, I would conclude that claimant has
carried his burden under ORS 656.802.1 Weiland v. SAIF, 64 Or App 810 (1983).

1 Although claimant has a preexisting degenerative condition due to a wear-and-tear aging process that predisposes him
to injury, his claim is not "based on" a worsening of his predisposing condition. See ORS 656.802(2)(b).

April 3, 2000 » Cite as 52 Van Natta 621 (2000)

In the Matter of the Compensation of
DENICE K. DRASHELLA, Claimant
WCB Case Nos. 99-03676 & 98-03957
ORDER ON REVIEW
Welch, Bruun & Green, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Meyers, Bock, and Phillips Polich.

The SAIF Corporation requests review of that portion of Administrative Law Judge (ALJ)
Hazelett's order that set aside its denial of claimant's "left upper extremity symptom complex.” On
review, the issue is compensability. We reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact with the following changes. In the first paragraph of the
findings of fact on page 1, we replace the first three sentences with the following:

"Claimant testified that she began working for the employer in 1985 as a part-time
massage therapist. (Tr. 29). After two years, she became the manager of the massage
department and also worked as a massage therapist. (Tr. 30)."

In the first paragraph on page 2, we change the date in the first sentence to "January 1996."
Also on page 2, we replace the fifth paragraph with the following:

"Claimant has reduced her work load as a massage therapist and has occasionally
stopped performing massage therapy altogether. Although claimant felt her condition
generally improved when she was away from work, she said that her elbow continued
to get worse, even when she was not working at all. (Tr. 32, 33, 36). She also had
difficulty performing household activities. (Tr. 33)."

On page 3, we delete the seventh paragraph.

CONCLUSIONS OF LAW AND OPINION

In 1985, claimant began working for the employer as a part-time massage therapist. (Tr. 29).
After two years, she became the manager of the massage department and also worked as a massage
therapist. (Tr. 30). She worked two to three days a week, five to seven hours a day. (ld.)
Approximately 80 percent of her work involved deep-tissue work. (Tr. 31).
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In December 1995, she began developing pain in her neck, upper back and rib area, as well as
the left elbow. (Id.) She sought treatment from Dr. Loebner in January 1996. (Ex. 27). Claimant
reduced her hours at work. (Tr. 32).

On August 20, 1996, claimant signed an "801" form for left elbow tendinitis and fibromyalgia.
(Ex. 18). In August 1996, claimant received an injection for the left elbow pain and was off work for
approximately two months. (Exs. 16, 27, 34). In December 1996, Dr. Loebner reported that claimant
had "reinjured” the left elbow. (Exs. 26, 27, 34).

In April 1997, a stipulation was approved whereby SAIF agreed to accept left lateral
epicondylitis and the denial of fibromyalgia was upheld. (Ex. 37). SAIF then accepted a disabling claim
for left lateral epicondylitis. (Ex. 38, 40). '

Claimant continued to have left upper extremity symptoms and has sought many types of
treatment, including chiropractic and naturopathic treatment. On January 20, 1999, claimant's attorney
* requested that SAIF accept claimant's "upper left extremity symptom complex.” (Ex. 90). On April 21,
1999, SAIJF issued a partial denial of costochondritis. (Ex. 93). At hearing, the parties agreed that SAIF
had "de facto” denied claimant's left upper extremity symptom complex. (Tr. 2-3).

The ALJ relied on the opinions of Drs. Achterman and McKinstry to conclude that claimant's
work exposure was the major contributing cause of her left upper extremity symptom complex.

On review, SAIF first argues that the ALJ erred by failing to address its "claim preclusion”
argument. According to SAIF, the compensability of the symptoms in claimant's neck, upper back and
shoulders could have been negotiated before the April 1997 stipulation and, therefore, claimant is barred
from raising the issue of compensability of those symptoms.

On the other hand, claimant contends that SAIF only made a cursory reference to the claim
preclusion issue during closing argument and, therefore the issue was not properly raised by SAIF at the
hearing. Alternatively, claimant argues that the doctrine of claim preclusion does not apply in this case.

We need not address the timeliness of SAIF's claim preclusion argument because, for the
following reasons, we find that the claim is not compensable on the merits.

Claimant seeks to establish compensability of her left upper extremity symptom complex as an
occupational disease. She must therefore establish that her employment conditions were the major
contributing cause of that condition. ORS 656.802(2)(a). Claimant relies on the opinion of her treating
physician, Dr. Achterman, to establish compensability. On the other hand, SAIF contends that claimant
failed to prove that her work activity was the major contributing cause of her pain complaints.

In evaluating the medical evidence concerning causation, we rely on those opinions which are
both well-reasoned and based on accurate and complete information. Somers v. SAIF, 77 Or App 259
(1986). Absent persuasive reasons to do otherwise, we generally give greater weight to the opinion of
the attending physician. Weiland v.. SAIF, 64 Or App 810 (1983). Here, we find persuasive reasons not
to rely on the opinion of Dr. Achterman.

Claimant had been having elbow, neck and upper back symptoms since 1995. (Tr. 34-35). She
said her current left upper extremity symptoms were basically the "same problem" she had since 1995,
but they were "much more intense.” (Tr. 41, 42).

Dr. Achterman first examined claimant in April 1997. (Ex. 36). Dr. Achterman's diagnosis of
claimant's condition has changed over time. He initially diagnosed residual left lateral epicondylitis and
[slymptoms suggestive of either a low grade reflex sympathetic dystrophy and/or thoracic outlet
syndrome on the left side. (Id.)

On October 7, 1997, Dr. Achterman still believed claimant had findings suggestive of thoracic
outlet syndrome, despite the fact that circulation studies did not show any abnormality. (Ex. 66-1). In
August 1998, Dr. Achterman said that claimants work was a "greater” contributing cause of the thoracic
outlet syndrome. (Ex. 83). One month later, he adhered to his opinion that claimant had a component
of thoracic outlet that was contributing to her overall symptomatology. (Ex. 86).
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On November 17, 1998, Dr. Achterman described claimant's "presenting symptom complex as
upper extremity pain related to shoulder girdle posture.” (Ex. 89). He believed her symptom complex
was related in a major way to her occupational activities. (Id.) He explained that, although claimant's
findings did not meet the classic diagnosis of thoracic outlet syndrome, the symptom complex was

"based on the motor activities which were required because of the nature of her occupation.” (Id.)

On May 5, 1999, Dr. Achterman said that "some of [claimant's] symptoms with regard to her
shoulder and back should be regarded as part of the workman's comp claim.” (Ex. 95). He felt that
"thoracic outlet” was probably inaccurate, but he felt that "the activities of a masseuse could tend to
produce some shoulder symptoms.” (Id.)

Dr. Achterman opined in August 1999 that claimant's epicondylitis and "periscapular pain" were
"related to her work environment.” (Ex. 101-1). He explained that, although he had previously
diagnosed "thoracic outlet syndrome,” it had not been demonstrated that claimant had obstruction of
structures in the thoracic outlet. (Id.) He felt claimant's "symptom complex” would be recognized by
most practitioners and most "would recognize that this patient had muscle fatigue or symptoms relative
to activity whether or not they met the criteria” of either thoracic outlet syndrome or fibromyalgia. (Id.)
Dr. Achterman concluded that claimant's work was the major contributing cause of the "symptom
complex.” (Ex. 101-2).

We acknowledge that a specific diagnosis is not required to establish compensability, provided
that claimant establishes that her symptoms are attributable to work activities. See Boeing Aircraft Co. v.
Roy, 112 Or App 10, 15 (1992); Tripp v. Ridge Runner Timber Services, 89 Or App 355 (1988). Although
Dr. Achterman initially diagnosed a thoracic outlet syndrome, he later opined that claimant had an
upper extremity "symptom complex.” (Exs. 89, 101).

For the following reasons, we are not persuaded by Dr. Achterman's opinion on causation. In
his November 17, 1998 report, he indicated claimant's "symptom complex" was "based on the motor
activities which were required because of the nature of her occupation.” (Ex. 89). In a May 5, 1999
report, however, he said that "the activities of a masseuse could tend to produce some shoulder
symptoms.” (Ex. 95). In that report, he said that "some of [claimants] symptoms with regard to her
shoulder and back should be regarded as part of the workman's comp claim.” (Id.) ‘The May 5, 1999
report suggests only the possibility that claimant's work activities "could” produce "some" of her
symptoms. See Gormley v. SAIF, 52 Or App 1055, 1060 (1981) (opinions in terms of medical possibility
rather than medical probability are not persuasive). In light of the equivocal nature of the May 5, 1999
report, Dr. Achterman's subsequent report that claimant's work was the major contributing cause of her
symptom complex is not particularly persuasive.

Moreover, we find that Dr. Achterman's reports on causation lack adequate explanation and
does not meet the requisite standard of proof. A determination of the "major contributing cause”
involves evaluating the relative contribution of different causes of an injury or disease and deciding
which is the primary cause. Dietz v. Ramuda, 130 Or App 397, 401 (1994), rev dismissed 321 Or 416
(1995). The fact that work activities precipitated a claimant's injury or disease does not necessarily mean
that work was the major contributing cause of the condition. Id.

Claimant had been having elbow, neck and upper back symptoms since 1995. (Tr. 34-35).
Although claimant felt her condition had improved when she was away from work, she said her elbow
continued to get worse, even when she was not working at all. (Tr. 32, 33, 36). Claimant testified that
in 1997, she worked as a massage therapist about two to three hours per week. (Tr. 40). In 1998, she
worked about four to five hours a month as a massage therapist. (Tr. 39). At the time of hearing,
claimant still managed the massage department, but she did not perform any massage work unless she
had to fill in for someone, which was only about one to two hours a month. (Tr. 38, 41). Claimant
testified that her current left upper extremity symptoms were basically the same problem she had since
1995, but they were "much more intense." (Tr. 41, 42).

The medical reports indicate that claimant's symptoms increased even when she was off work.
Dr. Moneta reported that claimant said she had "bilateral arm fatigue with any repetitive work, such as
washing windows or scrubbing the floors, as well as working as a masseuse.” (Ex. 80-2). Dr. Cline said
that, even when claimant quit performing massages, it seemed as though her symptoms increased. (Ex.
81-1). Dr. Cline reported that claimant's arms would become numb if she held a phone to her ear and it
was difficult to hold a shopping bag in her hand for any length of time. (Ex. 81-2). Claimant's
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symptoms were aggravated by doing a lot of housework. (Id.) Similarly, Dr. Ploss reported that
claimant's symptoms were "made worse with any upper body activity, doing massage, yard work,
carrying packages, vacuuming, household chores and lying down.” (Ex. 98-7). Dr. Smith reported that
claimant indicated her pain increased while reclining, particularly while reclining at night and sleeping.
(Ex. 98-10).

In addition, the medical evidence from Dr. Smith, psychologist, indicated that claimant had
somatization personality characteristics. (Ex. 98-13). Dr. Smith agreed that claimant's generalized upper
extremity complaints were likely the result of the underlying somatization condition, rather than her
work exposure. (Ex. 100). Similarly, Dr. Mayhall questioned whether claimant had a "somatoform pain
disorder” or a regional pain syndrome. (Ex. 91-11, -12).

We find that Dr. Achterman's opinion is insufficient to establish compensability of claimant's left
upper extremity complex. Although Dr. Achterman's opinion includes "magic words,” such as "the
major contributing cause,” it is conclusory, without significant explanation. He did not explain why

“claimant’s work was the major contributing cause of her left upper extremity condition when she also
had symptoms with regular household activities. Moreover, he did not explain why claimant's
symptoms increased when she was off work, nor did he address the fact that her hours as a massage
therapist had been greatly reduced in the last few years, but her symptoms were more "intense.” In
sum, we do not find Dr. Achterman’s opinion persuasive because he did not explain why claimant's
work exposure contributed more to the claimed condition than all other causes combined. See Dietz, 130
Or App at 401.

The ALJ also relied on Dr. McKinstry's opinion in finding the claim compensable. For the
following reasons, we agree with SAIF that Dr. McKinstry's opinion is not sufficient to establish
compensability.

Dr. McKinstry first examined claimant on April 2, 1999, more than three years after her
symptoms began. (Ex. 91A). He diagnosed "[n]eck, back and chest pain,” which was severe,
progressive and debilitating. (Ex. 91A-2). He recommended further rheumatological screening. (Id.)
On June 29, 1999, Dr. McKinstry diagnosed "[c]hronic upper back, neck and chest pain; overuse
syndrome from years of heavy massage.” (Ex. 97-1). He noted that inflammatory processes had been
ruled out by rheumatology. (Id.)

In a "check-the-box" letter from claimants attorney, Dr. McKinstry agreed that "overuse
syndrome” was the appropriate diagnosis for claimant. (Ex. 99-2). He also agreed that claimants work

activity as a massage therapist was the major cause of her "overuse syndrome" or "symptom complex.”
(Id.) '

Because there is no evidence whether Dr. McKinstry had reviewed claimant's other medical
records, we are not persuaded that his opinion on causation was based on adequate and complete
information. Moreover, we find Dr. McKinstry's "check-the-box" opinion unpersuasive because it is
lacking in explanation and analysis. See, e.g., Marta I. Gomez, 46 Van Natta 1654 (1994) (Board gives the
least weight to conclusory, poorly analyzed opinions, such as unexplained, conclusory "check-the-box"
reports).

The remaining medical opinions on causation are not sufficient to establish compensability of
claimant's left upper extremity complex. Dr. Mayhall opined that only claimant's lateral epicondylitis
condition was related to her work. (Ex. 91-11). He did not believe claimant's left upper extremity
symptom complex was caused by her work for employer. (Ex. 91-13). Dr. Ploss found that the etiology
of claimant's chronic neck and chest wall pain, as well as the "[c]hronic infra and parascapular muscle
strain/spasm[,]" was uncertain. (Ex. 98-9). As we discussed earlier, Dr. Smith reported that claimant
had somatization personality characteristics. (Ex. 98-13). He agreed that claimant's generalized upper
extremity complaints were likely the result of the underlying somatization condition, rather than her
work exposure. (Ex. 100).

In sum, we conclude that claimant has failed to sustain her burden of proving compensability of
her left upper extremity complex.1 .

1 light of our disposition, we need not address SAIF's argument that claimant's "left upper extremity symptom
complex” is not a "condition™ as required by the statutes.
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ORDER

The ALJ's order dated September 2, 1999 is reversed in part and affirmed in part. That portion
of the AL]J's order that set aside SAIF's denial of claimant's "left upper extremity symptom complex" is
reversed. SAIF's denial of that condition is reinstated and upheld. The AL]J's attorney fee award is
also reversed. The remainder of the ALJ's order is affirmed.

Board Member Phillips Polich dissenting.

Because I disagree with the majority's analysis of the medical evidence, I réspectfully dissent.
Instead, I agree with the AL]J's conclusion that claimant's left upper extremity complex is compensable.

When the medical opinions of Drs. Achterman and McKinstry are read together, they are
sufficient to sustain claimant's burden of proving compensability. I would apply the long-standing
presumption favoring the treating doctor's opinion. See Weiland v. SAIF, 64 Or App 810 (1983). I agree
with the ALJ that claimant's testimony is credible and is corroborated by the chart notes of various
physicians regarding her upper extremity symptoms. In particular, Dr. Achterman treated claimant on
numerous occasions and has determined that claimant's upper extremity problem is related to her work
activities. Dr. Achterman's opinion is persuasive because it is well-reasoned and based on complete
information.

Furthermore, 1 agree with the ALJ that the contrary medical opinions are not sufficient to
overcome the opinions of claimant's treating physicians. Although Dr. Mayhall did not believe
claimant's "upper extremity left symptom complex” condition was work-related, he acknowledged that
her lateral epicondylitis was caused by her work activities. (Ex. 91-11, -12, -13). Dr. Mayhall explained
that the biomechanics of claimant’s massage work involved gripping and twisting and pressure applied
with the arms. (Ex. 91-11). Dr. Mayhall did not explain why claimant's work activities were not
causing her other upper extremity symptoms. Similarly, I agree with the AL]J that neither Dr. Moneta
nor Dr. Cline explained why claimant's pain in her arm and shoulder was not work-related.

Claimant has the burden of proving, by a preponderance of the evidence, that her claim is
compensable. In this case, the preponderance of evidence establishes that claimant's work activities
were the major contributing cause of her left upper extremity symptom complex. In this case, the
majority has disregarded that measurement and applied a more stringent burden of proof. I believe the
ALJ correctly determined that claimant had established compensability of her left upper extremity
complex and I would affirm the AL]J's order.

April 5, 2000 Cite as 52 Van Natta 625 (2000)

In the Matter of the Compensation of
CARRIE L. ELLER, Claimant
WCB Case No. 99-05499
ORDER ON REVIEW
Michael B. Dye, Claimant Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Biehl and Haynes.

Claimant requests review of Administrative Law Judge (AL]) Tenenbaum's order that found that
claimant was not entitled to an attorney fee under ORS 656.386(1) or 656.382(1). On review, the issue is
attorney fees.

We adopt and affirm the ALJ's order. See LaToy E. Hamilton, 51 Van Natta 724 (1999) (the
carrier's response to the claimant's request under ORS 656.262(6)(d) that acceptance encompassed
requested condition complied with the processing requirements of ORS 656.262(6)(d) and 656.386(1)(b)).

ORDER
The ALJ's November 11, 1999 order is affirmed.
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In the Matter of the Compensation of
TRUDY M. SPINO, Claimant
WCB Case No. 99-05314
ORDER ON REVIEW
Floyd H. Shebley, Claimant Attorney
Bruce A. Bornholdt (Saif), Defense Attorney

Reviewed by Board Members Meyers and Bock.

Claimant requests review of Administrative Law Judge (ALJ) Lipton's order that upheld the
SAIF Corporation's denial of claimant's occupational disease claim for a bilateral carpal tunnel syndrome
condition (CTS). On review, the issue is compensability.

We adopt and affirm the ALJ's order with the following exceptions and supplementation.
We do not find that claimant has failed to comply with her doctor's advise about medication.

We do not find that the "progression” of Dr. Silver's -causation opinion detracts from his
conclusions. Nonetheless, we agree with the ALJ that Dr. Silver's opinion is insufficient to carry
claimant's burden of proof, based on the following reasoning.

Drs. Farris and Wilson, examining physicians, identified several nonwork related predisposing
factors that probably contribute to claimant's CTS. These contributors include decreased circulation due
to age, age-related female hormonal changes, long time estrogen supplementation, fluid retention,
hypothyroidism, and cigarette smoking. The examiners explained that these factors involve or cause
decreased circulation that contributes to claimant's CTS. Noting that hypothyroidism is an autoimmune
condition thought to compromise microcirculation to nerves, Dr. Farris also opined that claimant's
thyroid condition contributes to her CTS, because her thyroid hormone replacement treatment does not
affect the activity of the underlying autoimmune condition. In addition, Dr. Farris cited claimant's age-
related decreased physical capacities, deconditioning, lack of exercise, and her .89 wrist ratio as CTS
contributors. (Exs. 10, 13, 14).

Dr. Silver, treating physician, acknowledged that "predisposing factors” contribute to claimant's
CTS. (Ex. 12-3). He discounted some of the cited factors, reasoning that claimant is "on adequate
thyroid replacement,” her mother's CTS could have been due to job activity; and attributing claimant's
CTS to her postmenopausal status would be unfair. (Id.). Considering the degree of claimant's CTS
disability and the repetitive motion required by her work, Dr. Silver concluded that claimant's work was
responsible for her condition. (Id.; see also Exs. 15, 17).

But Dr. Silver did not respond to the examiners' reasoning regarding the mechanism of
claimant's disease (including decreased circulation) and he did not discount or otherwise explain away
most nonwork causes the examiners identified. Moreover, Dr. Silver's ultimate opinion is that claimant
would not have CTS if she did not engage in repetitive motions involving her hands and wrists. (Ex.
17).  Under these circumstances, we agree with the AL] that Dr. Silver's opinion is inadequately
explained and insufficient to carry claimant's burden of proof. See Phillip A. Kister, 47 Van Natta 905
(1995) (doctor's reasoning that "but for" the work exposure, the claimant would not have developed
carpal tunnel, was insufficient to establish that the work was the major contributing cause); see also
McGarrah v. SAIF, 296 Or 145 (1983) (to prove major causation, the claimant must establish that
employment conditions, when compared to non-employment conditions, were the "major contributing
cause” of the disease).

ORDER
The ALJ's order dated November 10, 1999 is affirmed.

Board Chair Bock specially concurring.

I agree with the result in this case because Dr. Silver's opinion supporting the claim is
inadequately reasoned and insufficient to carry claimant's burden of proof under ORS 656.802(2)(a).
addition, [ write separately to emphasize that we evaluate claims involving contributory preexisting
conditions on a case-by-case basis, depending on the medical evidence. See Cassandra . Hansen, 50 Van
Natta 174, 175 (1998) (Board Chair Bock specially concurring).
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In the Matter of the Compensation of
JACK L. KRUGER, Claimant
WCB Case Nos. 99:01692 & 98-06034
ORDER ON REVIEW
Black, Chapman, et al, Claimant Attorneys
Julie Masters (Saif), Defense Attorney
Hornecker, Cowling, et al, Defense Attorneys

Reviewed by Board Members Biehl and Haynes.

Claimant requests review of Administrative Law. Judge (ALJ) Stephen Brown's order that: (1)
upheld Liberty Northwest Insurance Company's compensability and responsibility denials, on behalf of
Adroit Construction, of his lumbar spondylosis and stenosis condition; and (2) upheld the SAIF
Corporation's compensability and responsibility denial, on behalf of McCormack Pacific Company, of the
same condition. On review, the issues are compensability and, potentially, responsibility. We affirm.

FINDINGS OF FACT

While working for Liberty's insured on May 1, 1995, claimant was injured when he fell from a
truck into a dumpster. (Exs. 1, 3). On September 6, 1995, he sought treatment from Dr. Morris, who
_reported that claimant had noticed severe left shoulder discomfort, moderate neck pain and right hip
discomfort at the time of the May 1995 incident. (Ex. 3). At the time of the appointment, claimant had
left shoulder, neck and right hip pain. (Id.) Dr. Morris noted that claimant's low back was "normal to
inspection.” (Id.) He diagnosed a "C-spine strain,” a "right SI joint" sprain, as well as "left shoulder
sprain versus rotator cuff tear versus unrecognized humeral head fracture[.]" (Ex. 3). The "827" form
from Dr. Morris referred to "C spine strain, left shoulder sprain, (R) SI joint strain, fall.” (Ex. 4). On
October 9, 1995, Liberty accepted a nondisabling claim for "spine, left shoulder and joint strain.” (Ex.
5).

In May 1996, Dr. Morrison reported that claimant had pain in his neck, left elbow and left hand.
(Ex. 11). He diagnosed left shoulder impingement and degenerative changes, cervical spine. (Exs. 6,
11). Dr. Morrison signed a "Notice of Claim for Aggravation” on May 22, 1996. (Ex. 8). On June 25,
1996, Liberty accepted a nondisabling aggravation claim for "spine, left shoulder and joint strain,” which
was later changed to a disabling claim. (Exs. 10, 12). Claimant was diagnosed with a rotator cuff tear
and Dr. Morrison performed left shoulder surgery on August 16, 1996. (Ex. 13).

On March 20, 1997, Dr. Morrison reported that claimant had problems with his right lower
extremity and had been having problems with the right hip and low back since his injury. (Ex. 26). He
suspected claimant had degenerative changes in his back. (Id.) On April 30, 1997, claimant complained
to Dr. Morrison of ongoing back and knee problems. (Ex. 31).

A Determination Order issued April 1, 1997, awarding 27 percent unscheduled permanent
disability for claimant's left shoulder condition. (Exs. 27, 28). Claimant requested reconsideration. (Ex.
34). A June 5, 1997 Order on Reconsideration increased claimant's unscheduled permanent disability for
the left shoulder condition to 32 percent. (Ex. 37). The Order on Reconsideration noted that the
accepted conditions were "cervical strain, left shoulder strain, right hip strain” and indicated that the
cervical and right hip. strains had "resolved.” (Ex. 37-1, -2). A January 5, 1998 Opinion and Order
increased claimant's unscheduled permanent disability to 46 percent, which included impairment for his
left shoulder and cervical spine. (Ex. 43-2, -3). = Claimant was also awarded 3 percent scheduled
disability for loss of use or function of his left arm. (Id.)

Claimant began working for SAIF's insured in August 1997. (Tr. 9). On November 24, 1997,
claimant sought treatment for low back pain from Dr. Diller. (Ex. 41). Claimant told Dr. Diller he
began having low back problems with his industrial injury in 1995 and had been having intermittent
problems since that time. (Ex. 41-1, Tr. 14). Claimant said he woke up the previous week with more
serious back pain and now had right leg pain. (Id.) He did not have any incidents while working for
SAIF's insured that caused the low back pain. (Tr. 14, 15). Dr. Diller diagnosed sciatica. (Ex. 41-2).

Dr. Morrison examined claimant on December 22, 1997 and reported that his low back x-rays
showed extensive degenerative changes, with marked disk space narrowing at 14-5 and L5-51. (Ex. 42).
A CT scan showed multiple changes in the lumbar spine with foraminal stenosis and mild central
stenosis. (Exs 44, 45).
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On March 4, 1998, Dr. Morrison signed a "Notice of Claim for Aggravation” form. (Ex. 46). Dr.
Henderson examined claimant on March 19, 1998 and dlagnosed spinal stenosis, degenerative disk
disease and sciatica. (Ex. 47).

Liberty, on behalf of Adroit Construction, denied compensability of claimant's aggravation claim
on June 29, 1998. (Ex. 49). Liberty denied responsibility on November 3, 1998. (Ex. 51).

On December 29, 1998, claimant's attorney filed a claim with SAIF.  (Ex. 53). SAIF denied
compensability and responsiblity for claimant's low back condition. (Ex. 54).

On March 22, 1999, Dr. Woodward examined claimant on behalf of SAIF. (Ex. 55).

CONCLUSIONS OF LAW AND OPINION

The ALJ relied on Dr. Henderson's opinion and concluded that claimant's preexisting low back
condition was the major contributing cause of his current need for treatment. The AL] rejected
claimant's argument that, regardless of medical causation, Liberty had accepted "spine” and was
therefore precluded from denying the cause of the symptoms, i.e., the underlying spondylosis and
stenosis. The AL] found that the term "spine” was inherently ambiguous and the contemporaneous
record was of no assistance. Citing ORS 656.262(6)(c), the ALJ concluded that it was permissible for
Liberty to deny claimant's current condition.

Relying on Georgia Pacific v. Piwowar, 305 Or 494 (1988), claimant argues that Liberty accepted his
"spine” and it is now precluded from denying present treatment of any conditions of claimant's "spine."
On the other hand, claimant acknowledges that, unlike Piwowar, Liberty did not accept a symptom of an
underlying disease.

The scope. of acceptance is a factual determination. SAIF v. Tull, 113 Or App 449 (1992). Liberty
accepted "spine, left shoulder and joint strain." (Ex. 5). Liberty contends that its acceptance is in the
conjunctive, rather than the disjunctive. In other words, Liberty argues that the acceptance should be
interpreted as "spine [strain], left shoulder [strain] and joint strain.”

In previous cases, we have reviewed contemporaneous medical records to determine what
condition was accepted by the carrier. See, e.g., Verna M. Bolin, 51 Van Natta 1949 (1999); Fred L. Dobbs,
50 Van Natta 2293 (1998). After the May 1995 injury, claimant first sought medical treatment in
September 1995 from Dr. Morris, who reported that claimant had noticed severe left shoulder
discomfort, moderate neck pain and right hip discomfort at the time of the May 1995 incident. (Ex. 3).
On September 6, 1995, claimant had left shoulder, neck and right hip pain. (Id.) Dr. Morris noted that
claimant’s low back was "normal to inspection.” (Id.) Dr. Morris diagnosed a "C-spine strain," a "right
SI joint" sprain, as well as "left shoulder sprain versus rotator cuff tear versus unrecognized humeral
head fracture[.]” (Ex. 3). Dr. Morris requested x-rays of claimant's cervical spine, left shoulder, right
hip and SI joints. (Exs. 2, 3). The "827" form from Dr. Morris referred to "C spine strain, left shoulder
sprain, (R) SI joint strain, fall.” (Ex. 4). In light of the medical reports from Dr. Morris, we find that
Liberty's acceptance should be interpreted as a cervical spine strain, left shoulder strain and joint strain.

. The next question is whether the rule of Piwowar applies to this case. The critical issue is
whether Liberty's acceptance was an acceptance of symptoms of claimant's degenerative low back
condition(s) or an acceptance of a separate condition. See Granner v. Fairview Center, 147 Or App 406,
411 (1997) (question of fact for the Board was whether the carrier's acceptance of the right patella
dislocation was an acceptance of a symptom of the claimant's preexisting knock knee condition or an
acceptance of a separate condition).

In Piwowar, the carrier accepted a claim for a "sore back.” Medical evidence showed that a
preexisting disease (ankylosing spondylitis) caused the sore back, and the carrier denied compensability
of that condition.” Id. at 497. The Supreme Court concluded that, because the carrier had accepted a
claim for a symptom of the underlying disease, and not a separate condition, its denial of the preexisting
condition constituted a "back-up” denial. Id. at 501-02. The carrier was precluded from denying the
underlying condition.
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On the other hand, if the carrier's acceptance is for a separate condition, the rule of Piwowar
does not apply. Boise Cascade Corp. v. Katzenbach, 104 Or App 732, 735 (1990), rev den 311 Or 261 (1991).
In Katzenbach, the court accepted the Board's finding that the claimant's wrist strain and avascular
necrosis were separate conditions. Under those circumstances, the court found that the rule of Piwowar
did not apply and it concluded that the carrier's acceptance of the strain was not an acceptance of a
claim for avascular necrosis. Id. Acceptance of a particular condition does not necessarily include the
cause of that condition. Granner v. Fairview Center, 147 Or App at 410.

Unlike Piwowar, Liberty accepted specific conditions, not merely symptoms.  Claimant
acknowledges that Liberty did not accept a symptom of an underlying disease. Because the insurer did
not accept a claim for symptoms, we conclude that the rule of Piwowar does not apply. Compare
Freightliner Corp. v. Christensen, 163 Or App 191 (1999) (by accepting the claimant's low back pain,
employer accepted the underlying cause or causes of the symptoms).

We proceed to analyze the merits of claimant's current low back condition. Dr. Morrison signed
a "Notice of Claim for Aggravation" form in March 4, 1998. (Ex. 46). Under ORS 656.273(1), a
worsened condition resulting from the original injury is established by medical evidence of an actual
worsening of the compensable condition supported by objective findings. Two elements are necessary
to establish a compensable aggravation: (1) a compensable condition; and (2) an "actual worsening.”
Gloria T. Olson, 47 Van Natta 2348, 2350 (1995). If the allegedly worsened condition is not a
compensable condition, compensability must first be established under ORS 656.005(7)(a). Id.

We begin our analysis with a determination of whether claimant's current low back condition is
a compensable condition. Liberty has accepted a cervical spine strain, left shoulder strain and joint
strain. On the other hand, Dr. Henderson examined claimant on March 19, 1998 and diagnosed spinal
stenosis, degenerative disk disease and sciatica. (Ex. 47). Because claimant’s spinal stenosis,
degenerative disk disease and sciatica are not accepted conditions, claimant must first establish
compensability of those conditions.

As we noted, Dr. Henderson has diagnosed claimant's current low back condition as spinal
stenosis, degenerative disk disease and sciatica. (Ex. 47-3). He felt that claimant's May 1995 injury
might have made him symptomatic, but he believed that the major underlying cause of his symptoms
was related to degenerative arthritis and spinal stenosis. (Ex. 50).

In a deposition, Dr. Henderson agreed that claimant's stenosis preexisted the 1995 injury and
combined with the injury to cause his need for treatment. (Ex. 56-12). He believed the major cause of

~ claimant's current symptoms was the underlying degenerative arthritis. (Ex. 56-9, -12, -13).

On March 22, 1999, Dr. Woodward examined claimant on behalf of SAIF. (Ex. 55). He
diagnosed lumbar spondylosis and lumbar spinal stenosis, which he felt had been present for "several
years.” (Ex. 55-8). Dr. Woodward said the lumbar stenosis was a combination of developmental and
degenerative stenosis. (Id.) The etiology of the degenerative portion of claimant's stenosis was related
to his age and not his employment activities. (Id.)

The only other opinion on causation is from Dr. Morrison. His opinion is not persuasive,
however, because he had an inaccurate history that claimant had injured his back at work in November
1997. (Ex. 48).

Based on the opinions of Drs. Henderson and Woodward, we find that claimant's May 1995
injury combined with his preexisting degenerative back conditions to cause his disability and/or need for
treatment. Therefore, ORS 656.005(7)(a)(B) applies to this case. There are no medical opinions that
establish that claimant's work injury is the major contributing cause of the need for treatment or
disability for his current low back condition. Consequently, we conclude that claimant has failed to
establish compensability of his current low back condition.

ORDER

The ALJ's order dated October 7, 1999 is affirmed.
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In the Matter of the Compensation of
LYNN L. MURRAY, Claimant
WCB Case No. 99-06215
ORDER ON REVIEW
Glen J. Lasken, Claimant Attorney
Gilroy Law Firm, Defense Attorneys

Reviewed by Board Members Meyers and Biehl.

Claimant requests review of that portion of Administrative Law Judge (AL]) Howell's order that
upheld the self-insured employer's denial of claimant's medical services claim for her current left
shoulder condition. On review, the issues are claim preclusion and compensability.

We adopt and affirm the AL]J's order with the following supplementation.

Claimant contends that her current left shoulder impingement syndrome is not the same as the
condition which was subject to a February 1999 Disputed Claim Settlement (DCS). (Ex. 1).
Consequently, she asserts that her claim is not barred by that DCS. For the reasons expressed by the
AL]J, as well as those expressed below, we disagree with claimant's contentions.

We interpret the terms of the DCS by applying standard rules of contract construction. Taylor v.
Cabax Saw Mill, 142 Or App 121, 124 (1996); Walter E. Judish, 51 Van Natta 189, 191 (1999). Generally,
that review consists of two steps. First, we determine whether the terms of the agreement are
ambiguous. If so, we proceed to a determination of the "objectively reasonable construction of the
terms” in light of the parties' intentions and other extrinsic evidence. Taylor v. Cabax Saw Mill, 142 Or
App at 125.

Here, we find that the February 9, 1999 DCS is unambiguous. The agreement expressly refers to
a left shoulder impingement syndrome. (Ex. 1-3). Therefore, contrary to claimant's contention, we
need not proceed to the second step of the inquiry by analyzing the intent of the parties.

In Jeffrey N. Davila, 50 Van Natta 1687 (1998), the claimant suffered a low back injury in August
of 1996. A carrier denied the claim for a lumbar strain. The claimant then entered into a DCS for his
denied lumbar strain condition, which was approved by an AL]. Subsequent to the claimant's signing
the DCS, but before the ALJ's approval, an MRI and x-rays revealed the presence of low back
degenerative disc disease, disc herniations and a disc bulge. Following the AL]J's approval, the claimant
filed a claim for lumbar spondylosis, herniated discs at 14-5 and L5-S1 and a bulging disc at L34 as
related to the August 1996 injury. The carrier denied the claim, contending that the newly claimed
conditions were raised or raisable at the time the parties entered into the DCS. We rejected the carrier's
argument, holding that the claimant was not barred from bringing the new claims, because the new
conditions were not known to the parties at the time they entered into the DCS. 50 Van Natta at 1689.
See also Nancy L. Pendergast-Long, 48 Van Natta 2334, 2335, on recon 48 Van Natta 2517 (1996)(L5-S1 disc
derangement condition was not diagnosed at the time of the DCS, therefore the claimant's later claim
for that condition was not barred).

Here, by contrast, the parties were aware of the existence of claimant's left shoulder
impingement syndrome at the time they entered into the February 9, 1999 DCS. (Ex. 1-3). The fact that
the parties referred to the condition, by interlineation, as a "left shoulder Type II acromion impingement
syndrome” only served to further specify the condition. (Ex. 1-3). It did not, as claimant contends,
render claimant’s Type II acromion a "preexisting condition” subject to consideration as merely one
factor in claimant's current left shoulder condition. See Raymond Meredith, 42 Van Natta 816 (1990).

Moreover, claimant did not enter into a DCS of her "Type II acromion” condition only. Rather,
the DCS particularly refers to the left shoulder impingement syndrome, the condition for which she
currently seeks benefits. Viewed another way, as the AL] reasoned, the Type II acromion condition was
the cause of, or at least predisposed claimant to developing, the left shoulder impingement syndrome
which was the subject of the DCS. (See Ex. 8-2). -

Because we agree with the ALJ that claimant is barred from pursuing this claim by the earlier
DCS, we need not address claimant's arguments directed to the merits of the compensability issue.
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ORDER

. The AL]'s order dated December 3, 1999 is affirmed.

April 6, 2000 : Cite as 52 Van Natta 631 (2000)

In the Matter of the Compensation of
LARRY S. ARTMAN, Claimant
WCB Case No. 99-03834, 98-03404 & 98-04315
ORDER ON REVIEW
Stebbins & Coffey, Claimant Attorneys
Reinisch, et al, Defense Attorneys -
Julie Masters (Saif), Defense Attorney

Reviewed by Board Members Meyers, Bock, and Phillips Polich.

Claimant requests review of Administrative Law Judge (AL]) Crumme's order that: (1) upheld
the SAIF Corporation's compensability and responsibility denials, on behalf of the City of Coos Bay, of
his disc herniations at C5-6 and C6-7; and (2) upheld GAB Robins North America, Inc.'s compensability
and responsibility denials, on behalf of OMI, Inc., of the same condition. On review, the issues are
compensability and, potentially, responsibility.

We adopt and affirm the ALJ's order.

ORDER

. The ALJ's order dated November 22, 1999 is affirmed.
Board Member Phillips Polich dissenting.

The majority adopts and affirms the AL]J's order that concluded that claimant did not meet his

- burden of proving compensability. Because I disagree with the majority's (and AL]'s) analysis of the

medical opinions, I respectfully dissent. I agree with claimant that Dr. Bernstein's reports, when read as

a whole and in the context of the medical record, are sufficient to establish that his December 2, 1997
injury was the major contributing cause of his disc herniations at C5-6 and C6-7.

It is first necessary to briefly recount the factual and procedural background of this case.
Claimant began working for the employer in 1989. His duties included cleaning, maintaining and
repairing sewer lines and storm drains. (Tr. 11, 12). On June 21, 1996, claimant injured his right
shoulder and right trapezius at work. (Ex. 3, Tr. 13-14). SAIF accepted a disabling right trapezius
strain. (Ex. 11). Claimant returned to regular work without any problems. (Tr. 15-16). A November
27, 1996 Notice of Closure did not award any permanent disability. (Ex. 20).

On or about December 2, 1997, claimant lifted a very heavy manhole cover and felt a twinge
where his shoulder met his neck on the right. (Tr. 17-19). Over the course of the day, he developed
severe pain in his right neck and shoulder. (Tr. 20). He sought treatment from Dr. Laudenschlager.
(Exs. 26, 29). A December 24, 1997 MRI showed disc protrusions at C5-6 and C6-7 that mildly contacted
the spinal cord. (Ex. 38). GAB Robins North America, Inc., on behalf of OMI, Inc., accepted a
disabling cervical strain. (Ex. 47).

Claimant continued to have symptoms in his neck and right arm and Dr. Bert recommended
surgery. (Ex. 50). On June 11, 1998, Dr. Bert performed an anterior cervical discectomy and fusion at
. C5-6 and C6-7. (Ex. 63). He removed a very large free fragment at C6-7. (Id.)

Dr. Bernstein was claimant's treating neurologist. He had been treating claimant since August
1994. (Ex. 1). Dr. Bernstein treated claimant again on April 29, 1997 and December 18, 1997. (Exs. 21,
32, 33, 34). Dr. Bernstein concluded that claimant's December 2, 1997 injury was the the major
contributing cause of his cervical disc herniations. (Ex. 73).
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A medical opinion must be evaluated in the context in which is was rendered in order to
determine its sufficiency. Worldmark the Club v. Travis, 161 Or App 644 (1999); SAIF v. Strubel, 161 Or
App 516 (1999). In the present case, I agree with claimant that the preexisting degenerative disc disease
findings. carry little significance in the context of this case. Dr. Bernstein reported that claimant's
degenerative changes were average for persons of his age. (Ex. 76). Dr. Bernstein's comment is
consistent with the February 10, 1998 findings of Dr. Farris, who concluded that claimant's preexisting
degenerative changes at C5-6 and C6-7 did not play a significant role in the December 2, 1997 injury.
(Ex. 46-5).

Dr. Bernstein was in a unique position because he had examined claimant and treated him
before, during and after his injuries. He was aware that claimant had been doing heavy work and was
asymptomatic until his December 2, 1997 injury. Dr. Bernstein reported that claimant's history was
highly consistent with the pathology demonstrated at surgery. (Ex. 76). Moreover, he did not believe it
was likely that claimant could have worked with this lesion. (Id.)

I agree with claimant that Dr. Bernstein properly evaluated the relative contributions of the
preexisting degenerative condition and the work injury. See Dietz v. Ramuda, 130 Or App 397, 401
(1994), rev dismissed 321 Or 416 (1995). Dr. Bernstein's reports, when read as a whole and in context
with the medical record, provide much more than "precipitating cause” analysis. The majority and the
AL]J err by not relying on Dr. Bernstein's opinion and finding this claim compensable.

April 6, 2000 - ' Cite as 52 Van Natta 632 (2000)

In the Matter of the Compensation of
JEFFREY L. PROCIW, Claimant
WCB Case No. 98-08108
ORDER ON RECONSIDERATION
Malagon, Moore, et al, Claimant Attorneys
H. Thomas Andersen (Saif), Defense Attorney

On March 21, 2000, we withdrew our February 24, 2000 order that: (1) set aside the SAIF
Corporation's denial of claimant's C5-6 disc herniation; and (2) awarded a $4,500 insurer-paid attorney
fee. We took this action in response to SAIF's announcement that the parties had resolved their dispute
and would be submitting a settlement for our consideration. The parties have submitted a Stipulation
and Disputed Claim Settlement Agreement” to resolve all issues raised or raisable, including those
pending before the Hearings Division in WCB Case No. 99-08818. That portion of the settlement that
pertains to issues pending before the Hearings Division has received ALJ approval.

Pursuant to the settlement, the parties agree that SAIF's denial, as supplemented in the
agreement, shall remain in full force and effect.” The settlement further provides that claimant
withdraws his hearing request, which "shall be dismissed with prejudice.”

We approve that portion of the parties settlement that pertains to issues pending before the
Board, thereby fully and finally resolving this dispute, in lieu of all prior orders. Accordingly, this

matter is dismissed with prejudice.

IT IS SO ORDERED.
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In the Matter of the Compensation of
LORENZO K. KIMBALL, Claimant
. WCB Case No: 99-06601
ORDER ON RECONSIDERATION
Parker, Bush & Lane, Claimant Attorneys
Reinisch, MacKenzie, et al, Defense Attorneys

Claimant requests reconsideration of the attorney fee section of our March 15, 2000 order.
Specifically, claimant contends that he is also entitled to an attorney fee under ORS 656.382(2) for
services at hearing.

The insurer objects to an assessment of attorney fees pursuant to ORS 656.382(2): The insurer
argues that claimant did not prevail against the insurer's request for a hearing. Rather, the insurer
reasons that claimant obtained an increase in the compensation awarded by the AL]J as a result of his
request for Board review. The insurer contends that there is no statute or rule that authorizes the Board
to assess a fee under these circumstances.

In Patricia L. McVay, 48 Van Natta 317 (1996), we addressed the issue of whether an insurer-paid
attorney fee under ORS 656.382(2) is appropriate for services at both hearing and on review, where, as
here, an AL]J, in response to an insurer's hearing request, reduced the amount awarded by an Order on
Reconsideration and, on Board review of a claimant's appeal, we reinstated the Order on
Reconsideration award. In McVay, we concluded that the claimant was entitled to an insurer-paid
attorney fee award under ORS 656.382(2), but only for services at the hearings level. We reasoned that,
although the insurer was initially successful in its quest for a reduction of permanent disability awards
granted by an Order on Reconsideration, it was ultimately unsuccessful by virtue of our order, and,
since our order replaced that of the ALJ, it necessarily followed that the claimant was entitled to an
insurer-paid fee for her counsel's services at the hearings level. Moreover, because claimant's attorney

‘ was already receiving a fee for efforts on claimant's request for Board review of the AL]J's order payable
from the "increased" compensation created by our modification of the ALJ's order under ORS 656.386(2)
and OAR 438-015-0055(1) (as is the case here as well), it followed that the claimant's counsel was not
entitled to an insurer-paid attorney fee for such efforts on Board review.

Based on McVay, we find that claimant's entitlement to an insurer-paid attorney fee award is
limited to his counsel's services at the hearings level. After consideration of the factors in OAR 438-015-
0010(4), we find that a reasonable attorney fee award for claimant's counsel's services at hearing in
defense of the Order on Reconsideration's permanent disability award is $1,200, to be paid by
the insurer. In reaching this conclusion, we have particularly considered the time devoted to the issue
(as represented by the hearing record), the complexity of the issue, the value of the interest involved,
the nature of the proceedings, and the risk that claimant's counsel might go uncompensated.

Accordingly, on reconsideration, as supplemented herein, we republish our March 15, 2000
order. The parties' rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
MARK A. VICHAS, Claimant
Own Motion No. 00-0066M
OWN MOTION ORDER
Richard O. Nesting, Claimant Attorney

On February 15, 2000, claimant submitted a request for own motion benefits relating to his 1982
low back claim. Claimant's aggravation rights expired on July 28, 1988. Claimant contends that, as of
the date of his request, the self-insured employer had not paid any temporary disability compensation or
medical benefits. Therefore, claimant contends that he is entitled to a penalty and/or an attorney fee for
unreasonable claim processing. On February 24, 2000, the employer submitted its recommendation to
reopen claimant's 1982 claim for the payment of temporary disability benefits.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time claimant is actually hospitalized or undergoes outpatient surgery. Id.

Claimant underwent surgery on November 18, 1999. Therefore, we are persuaded that
claimant’s compensable injury has worsened requiring surgery. Accordingly, we authorize the
reopening of the claim to provide temporary total disability compensation beginning November 18, 1999,
the date claimant was hospitalized for the proposed surgery. When claimant is medically stationary, the
employer shall close the claim pursuant to OAR 438-012-0055. We now turn to the penalty/attorney fee
issue.

Claimant seeks penalties and attorney fees for the employer's allegedly unreasonable delay in
processing his own motion claim for temporary disability compensation. Under ORS 656.262(11)(a), if
the carrier unreasonably delays or unreasonably refuses to pay compensation, the carrier shall be liable
for an additional amount of up to 25 percent of the amounts "then due.” The employer's refusal to pay
compensation is not unreasonable if it has legltlmate doubt about its liability. Castle & Cook, Inc. v.
Porras, 103 Or App 65 (1990).

OAR 438-012-0030(1) provides that a carrier is required to submit its own motion
recommendation within 90 days of receipt of an own motion claim for temporary disability
compensation. A carrier is deemed to have notice of an own motion claim upon receipt of any

document that reasonable notifies the carrier that claimant's compensable injury requires surgery or
hospitalization. See OAR 438-012-0020(3)(b).

By chart note dated July 22, 1999, Dr. Takacs reported that Dr. Trieble was recommeriding
surgery. The employer received Dr. Takacs' chart note on August 27, 1999. We conclude that Dr.
Takacs' July 22, 1999 chart note reasonably notified the employer that claimant's compensable condition
had worsened and required surgery. The employer did not submit jts recommendation to the Board
until February 24, 2000, well beyond the 90-day period following claim filing. Under these
circumstances, we find the employer's failure to process claimant’'s Own Motion claim to be
unreasonable.

However, a penalty may not be assessed under ORS 656.262(11)(a) unless there is an unpaid
amount of compensation "then due” upon which to base the penalty. Wacker Siltronic Corporation v.
Satcher, 91 Or App 654, 658 (1988). At the time claimant requested temporary disability compensation,
his claim was closed and could only be reopened under our own motion jurisdiction. When a claim is
under own motion jurisdiction, no compensation is due claimant until we issue an order reopening the
claim. Thus, a penalty cannot be assessed under ORS 656.262(11)(a). See Thomas L. Abel, 44 Van Natta
1039, on recon 44 Van Natta 1189 (1992); Fredrick D. Oxford, 42 Van Natta 476 (1990).

T reaching this conclusion, we acknowledge the employer's assertion that it had raised compensability issues, i.e., its
May 7, 1999 denial, as well as questioning the reasonableness and necessity of the surgery. However, OAR 438-012-0030(1)
requires a carrier to submit an Own Motion Recommendation regardless of whether a compensability denial has issued. In fact,
the Own Motion Recommendation Form contains a space to indicate if there are pending denials on the claim. Had the employer
timely submitted its recommendation, the Board would have likely then deferred action pending the outcome of the compensability
litigation. See OAR 438-012-0050(1)(b).
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On the other hand, where, as here, we find that an employer has unreasonably resisted the
payment of compensation, we may assess an attorney fee even in the absence of amounts of
compensation "then due.” See ORS 656.382(1); Martinez v. Dallas Nursing Home, 114 Or App 453 (1992);
Janet F. Berhorst, 51 Van Natta 464 (1999); Robert E. Cornett, 45 Van Natta 1567 (1993). After considering
the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a reasonable
fee for claimant's attorney's services regarding claimant's request for own motion benefits is $500, to be
paid by the employer. In reaching this conclusion, we have particularly considered the time devoted to
the issue (based on the record and claimant's submission), the complexity of the issue, the value of the
interest involved, and the risk that claimant's attorney might go uncompensated.

Finally, claimant's attorney is also allowed an approved fee in the amount of 25 percent of the
increased temporary disability compensation awarded under this order, not to exceed $1,050, payable by
the employer directly to claimant's attorney. See OAR 438-015-0010(4); 438-015-0080.

IT IS SO ORDERED.

April 7, 2000 Cite as 52 Van Natta 635 (2000)

In the Matter of the Compensation of
ANTHONY W. ABSHIRE, Claimant
WCB Case No. 99-01443
ORDER ON RECONSIDERATION
Thomas ]. Dzieman, Claimant Attorney
Lundeen, et al, Defense Attorneys

Claimant requests reconsideration of that portion of our February 11, 2000 order that found that
he was not entitled to an award for loss of shoulder strength. Specifically, claimant relies on OAR 436-
035-0330(19) and OAR 436-035-0007(19)(b) to establish his loss of strength. We abated our February 11,
2000 in order to consider claimant's motion. Having received and considered the insurer's response to
the motion, we proceed with our reconsideration.

In our previous order, we relied on the physical capacity evaluation (PCE) findings to determine
claimant's loss of strength. The PCE found that claimant's left shoulder strength was rated as
4/5 flexion, 5-/5 abduction, 4-/5 internal rotation and 5-/5 external rotation. (Ex. 30-2).

OAR 436-035-0330(17) (WCD Admin. Order No. 98-055) provides, in part:

"Injuries to a unilateral specific named peripheral nerve with resultant loss of strength in
the shoulder or back shall be determined based upon a preponderance of medical
opinion that reports loss of strength pursuant to OAR 436-035-0007(19) and establishes
which specific named peripheral nerve is involved.”

Claimant relies on OAR 436-035-0330(19), which provides:

"Valid loss of strength to an unscheduled body part or area, substantiated by clinical
findings shall be valued pursuant to section (17) of this rule as if the nerve supplying
(innervating) the weakened muscle was impaired. "

Claimant asserts that his loss of strength should be treated "as if" the nerve were damaged. He
also relies on OAR 436-035-0007(19), which provides that the peripheral nerve or spinal nerve root that
supplies (innervates) certain muscles may be identified by referencing current anatomy texts or the AMA
Guides to the Evaluation of Permanent Impairment, 3rd Ed. (Revised), 1990 or 4th Ed., 1993.

The insurer contends that the record contains no information from which to conclude that
claimant has strength loss attributable to either a nerve injury or a specific impaired muscle in the
shoulder. The insurer argues there is no evidence in the record to suggest that claimant's PCE findings .
were attributable to muscle impairment, let alone a specific, identifiable muscle. For the following
reasons, we agree with the insurer.
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In SAIF v. Calder, 157 Or App 224, 227 (1998), the court said that the Board is not an agency
with specialized medical expertise entitled to take official notice of technical facts within its specialized
knowledge. The issue in Calder was whether, in the Board's interpretation of the medical reports, it
could reasonably find that the coracobrachial ligament was involved and that the claimant had suffered
loss of strength in the right arm. The court found that it was appropriate for the Board to refer to the
medical dictionary to determine what the coracobrachial ligament was. However, the court explained:

"[Tlhe Board's opinion went beyond the dictionary definition and also beyond the
reasonable inferences that could be drawn from the medical evidence. While it is true
that the dictionary identifies the coracobrachial ligament as a ligament of the arm
involved in flexion, Vigeland's operative report gave no indication that the
coracobrachial ligament had been affected by the injury or the surgery. Scheinberg's
report made no reference to loss of arm strength or to the coracobrachial ligament. The
Board's.finding of loss of arm strength is dependent on its own conclusion that, because
the coracobrachial ligament was mentioned in Vigeland's report, it must have been
involved in the loss of shoulder flexion noted in Scheinberg's report.” Id. at 227-28.

The court concluded that the medical evidence did not support the finding that the claimant had
experienced a loss of shoulder strength.

In the present case, we agree with the insurer that the record contains no information from
which to conclude that claimant has strength loss attributable to either a nerve injury or a specific
impaired muscle in the shoulder. The PCE evaluator provided no information regarding the source of
claimant's loss of shoulder strength. Because the medical evidence is insufficient, we are unable
to determine the appropriate peripheral nerve or spinal nerve root that supplies (innervates) certain
muscles even by referring to the resources identified in OAR 436-035-0007(19)(b). Under these
circumstances, we adhere to our previous conclusion that claimant is not entitled to an award for loss of
shoulder strength.

Accordingly, on reconsideration, as supplemented herein, we republish our February 11, 2000
order. The parties’ rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

April 6, 2000 ' Cite as 52 Van Natta 636 (2000)

In the Matter of the Compensation of
GERALD R. BALCOM, Deceased, Claimant
WCB Case No. 95-09867
ORDER ON REMAND
Robert E. Nelson, Claimant Attorney
Julene M. Quinn (Saif), Defense Attorney

This matter is before the Board on remand from the Court of Appeals. SAIF v. Balcom, 162 Or
App 325 (1999). The court has concluded that claimant (who died while the SAIF Corporation's appeal
of our prior order, Gerald Balcom, 49 Van Natta 659 (1997), was pending judicial review) was not
survived by anyone entitled to pursue his hearing request under ORS 656.218 and ORS 656.204.
Consequently, the court has remanded with instructions to vacate our order and dismiss claimant's
hearing request.

Consistent with the court's directive, we vacate our May 27, 1997 order and the Administrative
Law Judge's October 28, 1996 order. Claimant's hearing request is dismissed.

IT IS SO ORDERED.




April 7, 2000 Cite as 52 Van Natta 637 (2000) ’ 637

In the Matter of the Compensation of
TONI L. JOHNSON, Claimant
Own Motion No. 00-0068M
OWN MOTION ORDER ON RECONSIDERATION
Coughlin, Leuenberger & Moon, Claimant Attorneys
AIG Claims, Insurance Carrier

On March 22, 2000, we withdrew our March 17, 2000 Own Motion Order that declined to
reopen claimant's 1993 claim for the payment of temporary disability compensation. We took this action
to consider claimant's submission of additional information regarding the issue of whether she was in
the work force at the time of her current disability. On reconsideration, we withdraw our prior order
and replace it with the following order.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

On October 28, 1999, Dr. Bills, claimant's attending physician, recommended that claimant
undergo arthroscopic surgery for her compensable condition. On January 12, 2000, the insurer-arranged
medical examiners (IME) concurred with Dr. Bills' surgical recommendation. Accordingly, we conclude
that claimant's compensable injury has worsened requiring surgery.

However, in order to be entitled to temporary disability compensation, a claimant must be in the
work force at the time of disability. SAIF v. Blakely, 160 Or App 242 (1999). A claimant is in the work
force at the time of disability if he or she is: (1) engaged in regular gainful employment; or (2) not
employed, but willing to work and is seeking work; or (3) not working but willing to work, and is not
seeking work because a work-related injury has made such efforts futile. Dawkins v. Pacific Motor
Trucking, 308 Or 254, 258 (1989).

On reconsideration, claimant submitted a March 15, 2000 affidavit stating that: (1) she worked as
a cashier from April 1999 through June 1999 and from August 1999 through November 1999; (2) she quit
working as cashier in early November 1999 because her doctor advised that continual standing was
"detrimental” to her compensable condition"}; and (3) she continues to seek work and has submitted
application for employment with several employers. In support of her contentions, claimant submitted
copies of various letters of rejection from potential employers.  Based on claimant's unrebutted
statements and submissions, we conclude that she has established that she was willing to work and was
making a reasonable effort to find work at the time of her current worsening.

Accordingly, we authorize the reopening of claimant's claim to provide temporary total disability
compensation beginning the date claimant is hospitalized for the proposed surgery. When claimant is
medically stationary, the self-insured employer shall close the claim pursuant to OAR 438-012-0055.

Finally, claimant's attorney is allowed an approved fee in the amount of 25 percent of the
increased temporary disability compensation awarded under this order, not to exceed $1,050, payable by
the insurer directly to claimant's attorney. See OAR 438-015-0010(4); 438-015-0080.

IT IS SO ORDERED.

1 The IME doctors also concluded that claimant should not return to work as a cashier and should seek a job where she
could primarily sit down and limit her walking and standing during work hours. In a March 8, 2000 medical report, Dr. Bills
reached the same conclusion. He opined that claimant could not stand the time periods required to do the work as a cashier.
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In the Matter of the Compensation of
CLIFFORD L. KAESEMEYER, Claimant
WCB Case No. 99-01741
ORDER ON REVIEW
Coughlin, Leuenberger & Moon, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Haynes, Bock and Phillips Polich.

Claimant requests review of Administrative Law Judge (AL]) Hazelett's order that upheld the
insurer's partial denial of claimant's injury claim for current low back and right hip conditions. On
review, the issue is compensability.

We adopt and affirm the ALJ's order.
ORDER

The ALJ's order dated October 21, 1999 is affirmed.

Board Member Phillips Polich dissenting.

Claimant fell about 15 feet from a ladder at work in June 1997. The insurer accepted his injury
claim for a low back strain and left wrist and ankle sprains. The claim was closed in October 1997 and
claimant returned to work despite ongoing back and right hip pain.

In mid 1998, claimant sought treatment and filed an aggravation clalm which the insurer
denied. The insurer also denied claimant's current spinal stenosis, disc prolapse, degenerative disc
disease at L2-3, L34, and L4-5, and right hip degenerative arthritis conditions.

Dr. Travers provides the most well-reasoned expert evidence. He explained that claimant's
work injury was the major contributing cause of claimant's current low back and right hip conditions
because the injury was sufficient to worsen claimant's preexisting degenerative conditions rapidly
and significantly. Dr. Travers opined that the accepted "lumbar strain" was only a minor component of
the total injury sustained. He explained that the injury caused trauma to multiple lumbar discs; that
trauma weakened "the fibers of the annulus fibrosus at all levels[;]" and subsequent narrowmg of the
discs caused neuroforaminal impingement. (Ex. 29). Considering the severity of the injury and the
nature of claimant’s conditions, Dr. Travers further reasoned that the fall at work (not normal aging or
minor injuries) was the primary cause of claimant's current low back and right hip conditions. (Id).
Thus, Dr. Travers examined the factors contributing to claimant's current problems and explained how
and why claimant’'s work injury was the primary contributor. His opinion is the most consistent with
claimant’s history of only minor problems before the work injury and ongoing serious problems since
the injury.

The remaining medical evidence attributes claimant's current conditions to preexisting
degenerative disease. But these conclusions are not consistent with the severity of claimant's 15 foot fall
at work or the fact that he was asymptomatic before the injury. Under these circumstances, I would
rely on Dr. Travers and find claimant's conditions compensable, based on his well-reasoned opinion.
See Somers v. SAIF, 77 Or App 259 (1986).

Finally, I would note that claimant bears the burden of proving his claim by a preponderance of
the evidence and he has carried that burden, based on Dr. Travers' opinion. The majority's opinion to
the contrary effectlvely and impermissibly increases claimant's burden. For these reasons, I respectfully
dissent.
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In the Matter of the Compensation of
MARK A. LANTZ, Claimant
WCB Case Nos. 99-04948 & 99-01696
ORDER ON REVIEW
Swanson, Thomas & Coon, Claimant Attorneys
Sather, Byerly & Holloway, Defense Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Meyers and Bock.

Claimant requests review of Administrative Law Judge (AL]) Podnar's order that: (1) upheld
Liberty Northwest Insurance Corporation's denial (on behalf of Master Fire Control) of claimant's
occupational disease claim for his cervical condition; and (2) found that claimant's injury claim for his
cervical condition was untimely filed. On review, the issues are compensability and, potentially,
responsibility. We affirm.

FINDINGS OF FACT

We adopt the ALJ's Findings of Fact, with the following correction. Claimant first sought
treatment for a cervical problem on September 25, 1998, rather than on September 25, 1995.

CONCLUSIONS OF LAW AND OPINION

On review, claimant contends that the ALJ erred in failing to find his claim compensable under
the last injurious exposure rule. Claimant argues that his cervical condition is an occupational disease
that is the result of his repetitive work activities for Master, Liberty's insured. We disagree.

The record, including claimant's testimony, establishes that claimant sustained an injury while
working for Basic, SAFECO's insured, in February 1998. Claimant testified that, in February 1998, he
remembered "a significant event that was a popping in my neck...". (Tr. 12). The incident occurred-
while claimant was pulling on a pipe wrench. Claimant felt some neck pain which eventually
progressed to include arm numbness. (Tr. 18). Prior to the February 1998 incident, claimant had never
felt a similar pop in his neck. (Tr. 21). Claimant did not seek medical treatment for his symptoms,
however, until September 1998, while he was employed with Master. (Tr. 14).

. The persuasive expert medical opinions also establish that claimant experienced an injury, rather
than an occupational disease. Dr. Rohrer, neurosurgeon, treated claimant after a referral from
claimant's treating doctor, Dr. Lorish. Dr. Rohrer also performed claimant's discectomies and fusions at
C5-6 and C6-7. Dr. Rohrer reported that claimant's cervical disc condition originated in February 1998.
(Ex. 22). According to Dr. Rosenbaum, based on claimant's report of a specific incident in February
1998, it was most likely that claimant's disc herniation originated at that time and eventually resulted in
his need for surgery. Dr. Rosenbaum did not believe that claimant's subsequent work activity was a
major cause of claimant's need for surgery. (Ex. 21). Finally, while Drs. Zivin and Gripekoven believed
that it would be speculative to state that the herniation occurred in February 1998, they acknowledged
that claimant may have had an annular ligamentous tear at that time. (Ex. 20C-6). The doctors also
noted that claimant had underlying degenerative disc disease and even a trivial event could have
resulted in a herniation under the "most trivial of circumstances.” (Ex. 20C-5).

Accordingly, after reviewing claimant's testiinony and the expert medical opinions, we do not
find a persuasive expert opinion that establishes that claimant's condition is the result of his repetitive
work activities, rather than an injury with Basic.1 Valtinson v. SAIF, 56 Or App 184 (1982).

Consequently, even if claimant could establish a timely "injury" with SAFECO's insured, in
order to shift compensability/responsibility, he must prove a pathological worsening of his cervical
condition. However, the persuasive medical evidence fails to establish such a worsening. Alternatively,
we conclude that, even if claimant did establish an "injury" with Master, he would not prevail under
ORS 656.308(1), as his work at Master is not the major contributing cause of his disability or need for
treatment for the combined condition.

1 Claimant has not challenged that portion of the ALJ's order that found that his injury claim against Basic, SAFECO's
insured, was untimely filed.
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Therefore, we agree with the ALJ that claimant has not met his burden of proof with respect to
the issue of compensability, and we affirm the AL]J's order. :

ORDER

The ALJ's order dated September 30, 1999 is affirmed.

April 7, 2000 Cite as 52 Van Natta 640 (2000)

In the Matter of the Compensation of
LARRY L. LITTLE, Claimant
WCB Case Nos. 99-05373 & 99-01897
ORDER ON REVIEW
Kryger, et al, Claimant Attorneys
Meyers, Radler, et al, Defense Attorneys
Saif Legal Department, Defense Attorney

Reviewed by Board Members Phillips Polich and Haynes”

The SAIF Corporation requests review of Administrative Law Judge (ALJ) Spangler's order that:
(1) set aside its compensability and responsibility denial of claimant's current low back condition; and (2)
upheld the insurer's denial of responsibility for the same condition. On review, the issues are
compensability and responsibility.1

We adopt and affirm the ALJ's order, with the following comment.

We would reach the same result if we analyzed this case under Conner v. B & S Logging, 153 Or
App 354 (1998), and ORS 656.005(7)(a)(A), instead of Sisters of Providence v. Ridenour, 162 Or App 467
(1999), and Industrial Indemnity Co. v. Kearns, 70 Or App 583 (1984), based on Dr. Nash's persuasive
opinion that claimant's 1998 injury was the major contributing cause of claimant's current need for
treatment for his low back. See, e.g., Dennis D. Hall, 51 Van Natta 1537 (1999).

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review regarding the compensability issue is $1,500,
payable by SAIF. In reaching this conclusion, we have particularly considered the time devoted to the
issue (as represented by claimant's respondent’s brief), the complexity of the issue, and the value of the
interest involved.

ORDER

The ALJ's order dated December 7, 1999 is affirmed. For services on review, claimant is
awarded a $1,500 attorney fee, payable by the SAIF Corporation.

1 Claimant asks us to affirm the AL]'s order. Alternatively, claimant argues that the insurer, rather than SAIF, should be.
responsible for claimant's low back condition. We do not reach claimant's altemnative argument, because we agree with the ALJ
that SAIF is responsible.
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In the Matter of the Compensation of
DALE A. PETERSON, Claimant"
WCB Case No: 99-05829
ORDER ON REVIEW
Bischoff, Strooband & Ousey, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Meyers, Bock and Phillips Polich.

Claimant requests review of Administrative Law Judge (AL]) Crumme's order that upheld the
insurer's partial denial of claimant's current L5-51 condition. On review, the issue is compensability.

We adopt and affirm the AL]'s order.

ORDER

The ALJ's order dated -December 15, 1999 is affirmed.
Board Member Phillips Polich dissenting.

Claimant injured his low back at work in California about ten years ago and he had surgery at
L5-S1 for that injury. After recovering from the surgery, claimant returned to work. He had only
occasional back aches and no treatment for his back until May 26, 1998. That day, claimant fell on a
hard surface at work, landing on his buttocks, tailbone, and back. He experienced immediate back pain,
which increased thereafter. An MRI revealed chronic degenerative disc disease at L5-S1, disc slippage,
epidural scarring, and foraminal stenosis at that level.

Dr. Kitchel performed surgery on claimant for his L5-S1 degenerative disc disease on February
18, 1999. Dr. Kitchel considered claimant's preexisting contributory factors (the prior L5-S1 herniation,
surgery, related scarring, and age-related degeneration) and opined that claimant's 1998 work injury
caused his previously asymptomatic condition to become symptomatic. In reaching this conclusion, Dr.
Kitchel noted that claimant had recovered well from his prior surgery and performed fairly heavy work
for years without back problems. He also stated that claimant's 1998 injury was a rather traumatic
incident and claimant's discogram (concordant for an L5-S1 disc lesion) was consistent with damage to
the disc sustained in the 1998 fall. Thus, considering claimant's findings and his clinical course, Dr.
Kitchel concluded that the 1998 fall at work was the major contributing cause of claimant's recent need
for medical treatment.

I would rely on Dr. Kitchel, because he was claimant's treating surgeon and his opinion is well-
reasoned. Accordingly, I must respectfully dissent.




642 o Cite as 52 Van Natta 642 (2000) April 7, 2000

In the Matter of the Compensation of
KEVIN E. THOMPSON, Claimant .
WCB Case No. 99-05300
ORDER ON REVIEW
Popick & Merkel, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Haynes, Bock, and Phillips Polich.

Claimant requests review of that portion of Administrative Law Judge (ALJ]) Kekauoha's order
that upheld the SAIF Corporation's denial of his injury claim for a C5-6 disc condition. On review, the
issue is compensability.

We adopt and affirm the ALJ's order.
ORDER

The ALJ's order dated November 30, 1999 is affirmed.

Board Member Phillips Polich dissenting.

The majority adopts and affirms the ALJ's order, which concluded that claimant did not sustain
his burden of proving compensability of his C5-6 disc condition. Because I disagree with the majority's
(and AL]J's) analysis of the medical evidence, I respectfully dissent.

To begin, it is important to focus on the seriousness of claimant's November 30, 1998 injury.
Claimant, a truck driver, was driving his route when one of the tires blew out. He drove onto the
shoulder of the road, but the shoulder was soft and collapsed under his truck. The truck and trailer
tipped over the right side, causing the cab to split open. Claimant was bruised and shaken up and had
headaches and severe pain in the neck and back. He also felt stabbing pain in the chest when
breathing, and numbness and tingling in both arms.

Claimant was initially diagnosed with a concussion and cervical and lumbar strains. (Exs. 3, 5).
SAIF accepted the claim for concussion, lumbar strain, cervical strain, and left 3rd and 4th rib fractures.
(Exs. 10, 23).

Claimant continued to have ongoing headaches, neck pain and chest pain. (Exs. 13, 15). In
February 1999, he sought emergency room treatment for chest and back pain, and worsening
numbness/weakness in both arms:- and hands down to the thumbs, index fingers, and middle fingers.
(Exs. 17, 19). Dr. Preston initially diagnosed a C5-6 herniated disc with right upper extremity
radiculopathy. (Ex. 22). He subsequently revised his diagnosis to discogenic pain syndrome at C5-6 and
C6-7. (Ex. 42-2).

Absent persuasive reasons to do otherwise, we generally give greater weight to the opinion of
the attending physician because of his or her opportunity to observe the claimant over an extended
period of time. .See Weiland v. SAIF, 64 Or App 810, 814 (1983). Here, there are no persuasive reasons
not to defer to the opinion of Dr. Preston, claimant's attending physician. Dr. Preston acknowledged
there was radiographic evidence of preexisting degenerative disc disease, but he noted that claimant had
been asymptomatic until after the work injury. (Ex. 42-2). Claimant had no prior history of neck or arm
pain. (Id.) Dr. Preston concluded that claimant's current pain was a direct result of -his work-related
injury. (Id.)

In a later report, Dr. Preston said that claimant's work injury was the major cause of his current
cervical complaints. (Ex. 42B). He explained that claimant had significant discal injuries at C5-6 and Cé6-
7, which were responsible for his current pain and were caused by the work injury. (Id.) Dr. Preston’s
opinion is persuasive because it is well-reasoned and based on an accurate history. Dr. Preston's
opinion on causation is supported by Dr. Wesely, who agreed with Dr. Preston and noted that claimant
had neck pain after his work injury, but had no previous neck pain. (Ex. 45).

L
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The contrary medical opinions fail to explain why claimant had no neck pain before the work
injury, but had significant cervical symptoms after the injury. The conclusory, "check-the-box" opinions
of Drs. McKillop, Bell and Reimer that claimant's preexisting degenerative disc disease was the major
cause of his discogenic pain are simply not persuasive, particularly after considering the severity of
claimant's November 30, 1998 accident.

Claimant has the burden of proving, by a preponderance of the evidence, that his claim is
compensable. In this case, the preponderance of evidence establishes that claimant’'s November 30, 1998
work injury was the major contributing cause of his C5-6 disc condition. Here, however, the majority
has disregarded that measurement and applied a more stringent burden of proof. The majority errs by
not finding this claim compensable.

April 7, 2000 : , Cite as 52 Van Natta 643 (2000)

In the Matter of the Compensation of
CHARLOTTE L. VALDIVIA, Claimant
Own Motion No. 00-0018M
OWN MOTION ORDER
Swanson, Thomas & Coon, Claimant Attorneys
Saif Legal Department, Defense Attorney

The SAIF Corporation has submitted a request for temporary disability compensation for
claimant's compensable bilateral foot condition. Claimant's aggravation rights expired on April 15, 1991.
SAIF opposes authorization of temporary disability compensation, contending that claimant has
withdrawn from the work force.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

A November 4, 1999 operative report documents that claimant underwent hardware removal in
her right great toe. On this record, we conclude that clalmant s compensable injury worsened requiring
surgery on November 4, 1999, which is the time of dlsablhty

However, in order to be entitled to temporary disability compensation, a claimant must be in the
work force at the time of disability. SAIF v. Blakely, 160 Or App 242 (1999). A claimant is in the work
force at the time of disability if he or she is: (1) engaged in regular gainful employment; or (2) not
employed, but willing to work and is seeking work; or (3) not working but willing to work, and is not
seeking work because a work-related m]ury has made such efforts futile. Dawkins v. Pacific Motor
Trucking, 308 Or 254, 258 (1989).

SAIF contends that claimant fails to meet any of the criteria set forth in Dawkins. Claimant
contends that, although she was not working at the time of her current worsening, she was willing to
work and was seeking work within her limitations. Claimant submitted a January 27, 2000 affidavit in
support of her contentions. We review the history of the claim along with the additional documentation
in an effort to fully address both parties' contentions.

1 The "date of disability” for the purpose of determining whether claimant is in the work force, under the Board's own
motion jurisdiction (the Board in its own motion jurisdiction can only authorize temporary disability from the time of surgery or
hospitalization. See ORS 656.278(1)(a)), is the date she enters the hospital for the proposed surgery and/or inpatient hospitalization
for a worsened condition. Fred Vioen, 48 Van Natta 2110 (1996). The relevant time period for which claimant must establish she
was in the work force is the time prior to her November 4, 1999 hospitalization when her condition worsened requiring that
hospitalization. See generally Wausau Ins. Companies v. Morris, 103 Or App at 273; SAIF v. Blakely, 160 Or App 242 (1999); Paul M.
Jordan, 49 Van Natta 2094 (1997).
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On December 10, 1997, we issued an Own Motion Order authorizing reopening of claimant's
bilateral foot claim for the provision of temporary disability compensation. This reopening was based on
an August 1996 surgery for claimant's right foot. On September 17, 1999, SAIF issued a Notice of
Closure which closed her claim with an award of temporary disability compensation from August 7,
1996 through September 8, 1999. SAIF declared claimant medically stationary as of September 8, 1999.
That closure was not appealed.

On January 6, 2000, SAIF submitted its Own Motion Recommendation form which
recommended denying reopening because claimant failed to establish that she was in the work force at
the time of the current worsening. With its recommendation, SAIF submitted a November 4, 1999
operative report demonstrating that claimant underwent surgery on her right foot.

In her January 2000 affidavit, claimant contends that the 1997 reopening was for a worsening to
her right foot. She explains that when her claim was closed in September 1999, her doctor had indicated
to her that she was going to require surgery to her left foot and that such surgery was eminent.
Accordmgly, she did not seek work from September 9 through December 2, 1999 expecting to undergo
surgery "any day now.” When authorization for the requested surgery on her left foot was not
forthcoming, claimant outlines an extensive job search beginning December 9, 1999. Finally, claimant
attests that she has been willing to work since her release in September 1999 and would have sought
work but she "thought the treatment for [her] compensable injury (the upcoming surgery) made a job
search futile.” Based on claimant's affidavit, we find that she is willing to seek employment.

However, in order to prove that she is a member of the work force, claimant must also satisfy
either the "seeking work" factor of the second Dawkins criterion or the "futility" factor of the third
Dawkins criterion. Based on the following, we find that claimant failed to satisfy those factors.

As noted above, the relevant time period to determine whether claimant was in the work force
is at the time of disability. Weyerhaeuser v. Kepford, 100 Or App 410, 414 (1990). On this record,
claimant’'s condition worsened requiring surgery on November 4, 1999 on her right foot, which is the
date of disability. In her affidavit, claimant admits that she did not seek work for the period between
September 9 and December 2, 1999, because she thought it was futile.

Whether it would be futile for claimant to seek work is not a subjective test viewed through the
eyes of claimant; it is an objective test determined from the record as a whole, especially considering
persuasive medical evidence regarding claimant's ability to work and/or seek work. Jackson R. Scrum, 51
Van Natta 1062 (1999) (Board denied request for Own Motion relief where record lacked persuasive
medical evidence establishing that the claimant was unable to work and/or seek work due to the
compensable injury). In short, the question is whether the work injury made it futile for claimant to
make reasonable efforts to seek work, not whether claimant reasonably believes it to be futile.

Here, claimant does not offer a medical opinion that would support her "futility" contentions,
nor does the record demonstrate that it would have been futile for her to work or seek work at the time
of the current worsening. There is no medical evidence that demonstrates that surgery had been
recommended for her left foot nor, more importantly, that it would have been futile for her to seek work
while waiting for an "upcoming” surgery. Accordingly, claimant has not established that she was a
member of the work force at the time of the current disability.

Accordingly, claimant's request for temporary disability compensation is denied. Seeid. We will
reconsider this order if the required evidence is forthcoming within 30 days of the date of this order.

Claimant's entitlement to medical expenses pursuant to ORS 656.245 is not affected by this
order. :

IT IS SO ORDERED.
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In the Matter of the Compensation of
TERRY L. DAVIS, Claimant
Own Motion No. 00-0054M
INTERIM OWN MOTION ORDER CONSENTING TO
DESIGNATION OF PAYING AGENT (ORS 656.307)
Malagon, Moore, et al, Claimant Attorneys
Saif Legal Department, Defense Attorney

The Benefits Section of the Workers' Compensation Division is prepared to issue an order
designating a paying agent under ORS 656.307 and OAR 436-060-0180. Each insurer has acknowledged
that the only issue is responsibility for claimant's otherwise compensable claim. Claimant's aggravation
rights under his 1986 injury claim with the SAIF Corporation expired on July 16, 1987. Thus, the claim
is subject to ORS 656.278.

Under OAR 438-012-0032, the Board shall notify the Benefits Section that it consents to the order
designating a paying agent if it finds that the claimant would be entitled to own motion relief if the own
motion insurer is the party responsible for payment of compensation. The Board may exercise its own
motion jurisdiction if there is a worsening of a compensable injury that requires either inpatient or
outpatient surgery or other treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, the
Board may authorize the payment of temporary disability compensation from the time the worker is
actually hospitalized or undergoes outpatient surgery until the worker's condition becomes medically
stationary. Id.

The record establishes that there has been a worsening of claimant's compensable injury
requiring surgery. Inasmuch as claimant would be entitled to own motion relief if the own motion
insurer is found responsible for claimant's current condition, the Board consents to the order designating
a paying agent for temporary disability compensation under claimant's 1986 own motion claim,
beginning the date claimant is hospitalized for the proposed surgery. ORS 656.278(1)(a).

The Board emphasizes that this is not a final order or decision authorizing a reopening of the
claim under ORS 656.278 and the Board's rules. Instead, this is an interim order consenting to the
designation of a paying agent under ORS 656.307.

When the responsible carrier has been determined, the Board will either: (1) issue an order
reopening an own motion claim, if the own motion carrier is found to be the responsible carrier; and/or
(2) issue an order denying reopening of an own motion claim, if the own motion carrier is not found
responsible, or if a non-own motion carrier is found to be the responsible carrier. Furthermore, if the
own motion carrier is determined to be responsible for claimant's current condition, the parties are
requested to submit their respective positions regarding own motion relief.

IT IS SO ORDERED.
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In the Matter of the Compensation of
FRANCES M. MEAD, Claimant
WCB Case No. 98-03153
ORDER ON REVIEW
Martin L. Alvey, Claimant Attorney
Reinisch, Mackenzie, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

Claimant requests review of Administrative Law Judge (AL]) Podnar's order that upheld the self-
insured employers denial of claimant's occupational disease for a bilateral foot and toe condition. On
review, the issue is compensability. We affirm.

FINDINGS OF FACT

We adopt the AL]J's Findings of Fact.

CONCLUSIONS OF LAW AND OPINION

- Claimant was required to wear steel-toed boots while working for the employer. Because the
boots were uncomfortable, claimant placed pads in her boots. In March 1997, claimant sought treatment
for pain in her left toenails. Eventually, claimant was diagnosed with foot fungus and her left great
toenail was permanently removed.

The AL]J concluded that claimant did not prove that work activities were the major contributing
cause of her foot fungus condition. Claimant challenges that order, alleging that the medical evidence
carries her burden of proof.

The record contains two medical opinions. First, examining podiatrist Dr. Rothstein found that
the major contributing cause of claimant's fungus condition was the occlusive environment caused by
her use of pads in the boots; that is, Dr. Rothstein thought that claimant created a warm, damp area
where the fungus was allowed to grow. (Exs. 7-5, 9-3, 13-18). Dr. Rothstein also explained that
claimant's exposure to the fungus could have been anywhere and was less likely to have been at work
because she wore boots. (Ex. 13-28).

During a deposition, claimants treating podiatrist, Dr. McClanahan, first indicated that claimants
ill-fitting boots contributed to her condition and that the boots started the chain of events leading to the
need for medical treatment. (Ex. 12-16, 12-21). After discussing all the possible contributors to
claimant’s foot condition, however, Dr. McClanahan agreed that he could not provide an opinion
concerning causation without speculating. (Id. at 38, 40, 44). In particular, Dr. McClanahan stated that
he could not state, without speculating, what caused claimants foot fungus. (Id. at 38).

In evaluating medical opinion evidence, we defer to the treating physician absent persuasive
reasons to the contrary. Weiland v. SAIF, 64 Or App 810, 814 (1983). Here, we find no reason not to
defer to Dr. McClanahan's opinion in light of his familiarty with claimant's condition and the well-
reasoned nature of his opinion. Thus, we find Dr. McClanahan's opinion persuasive.

We find Dr. McClanahan's opinion, however, insufficient to satisfy claimants burden of showing
that employment conditions were the major contributing cause of her foot fungus condition. First,
because Dr. McClanahan could not provide an opinion without speculating, we find that he did not
provide an opinion based on medical reasonableness. Furthermore, although Dr. McClanahan related
claimant's boots and use of occlusive materials to the fungus condition, he did not indicate that such
factors were the major contributing cause. 1 Finally, even assuming that Dr. Rothstein's opinion is
equally persuasive and supports causation, we conclude that, at best, the medical opinion evidence is in
equipoise. Consequently, we agree with the AL]J that claimant did not carry her burden of proof. See
ORS 656.802(2). '

! Claimant argues that Dr. McClanahan's opinion nevertheless satisfies her burden of proof because, at the end of the
deposition, he agreed that the largest factors in causing claimants condition were her ill-fitting boots and the occlusive devises.
(Ex. 12-48). We do not agree that Dr. McClanahan's indication that such factors were the largest means that they were the major
contributing cause of claimant's condition, especially in light of his repeated statements and agreement that he could not provide
such an opinion without speculating. ‘
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ORDER

The AL]J's September 30, 1999 order is affirmed.

April 10, 2000 ' Cite as 52 Van Natta 647 (2000)

In the Matter of the Compensation of
FIDEL H. PEREZ, Claimant
WCB Case No. 99-03654
ORDER ON REVIEW
Bruce D. Smith, Claimant Attorney
" Bruce A. Bornholdt (Saif), Defense Attorney

Reviewed by Board Members Biehl and Haynes.

The SAIF Corporation requests review of those portions of Administrative Law Judge (ALJ)
Mongrain's order that set aside its denials of claimant's injury claim for cervical and lumbar conditions.
On review, the issue is compensability.

We adopt and affirm the AL]J's order with the following supplementation.

The ALJ set aside SAIF's denials of claimant's cervical, lumbar, and right shoulder strain
conditions, as well as its denial of claimant's right scapular winging condition. The AL] relied on the
opinion of claimant's treating physician Dr. Chandler. On review, SAIF contends that claimant had
preexisting degenerative conditions which contributed to his neck and back strain conditions, and that
claimant failed to meet his burden of proving that his January 19, 1999 injury was the major contributing
cause of his disability or need for treament of these conditions. See ORS 656.005(7)(a)(B). For the
following reasons, we disagree with SAIF's contentions.

Because of the presence of claimant's preexisting degenerative conditions in his cervical and
lumbar spine, this case presents a complex medical question, resolution of which depends on expert
medical opinion. Uris v. Compensation Department, 247 Or 420 (1967).

Here, all medical opinions are in agreement that claimant's injury combined with his preexisting
degenerative disk disease to cause his disability and need for treatment for his cervical and lumbar strain
conditions.  (Exs. 12A, 16). Claimant's treating physician, Dr. Chandler, diagnosed "Cervical
spondylosis, with superimposed strain, lumbar spondylosis with superimposed strain, shoulder strain
with impingement, knee strain." [citations to diagnosis codes omitted] (Ex. 12A-1). Drs. Stanford and
Watson, who performed an examination at the request of SAIF, similarly diagnosed "preexisting mild
degenerative spondylosis, cervical and lumbar.” (Ex. 12-6). .

Therefore, claimant must prove that his January 19, 1999 on-the-job injury was the major
contributing cause of his disability and need for treatment for his cervical and lumbar strain conditions.
ORS 656.005(7)(a)(B). We will defer to the opinion of claimant's treating physician, absent persuasive
reasons not to do so. Weiland v. SAIF, 64 Or App 810 (1983). Claimant's treating physician
Dr. Chandler agreed that claimant's work injury was the major contributing cause of his disability and
need for treatment for his cervical and lumbar strain conditions. (Ex. 16-2). Dr. Chandler's concurrence
opinion, as well as his earlier chart note, demonstrates that he was aware of and considered the effects
of claimant's preexisting cervical and lumbar spondylosis. (Exs. 12A-1, 16-2).

In contrast, Drs. Stanford and Watson uncovered no objective findings of any condition, with
the exception of claimant's scapular winging condition. (Ex. 12-6). However, in his deposition, Dr.
Watson agreed. that claimant's on-the-job injury had initially combined with the effects of his preexisting
degenerative conditions to cause symptoms in his cervical and lumbar spine. (Ex. 19-29). With that
acknowledgment in mind, we do not find persuasive reasons not to defer to the opinion of Dr.
Chandler.  Accordingly, we agree with the AL] that claimant met his burden of proving the
compensability of his cervical and lumbar strain conditions on a major contributing cause basis.
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Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4), and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $752, payable by SAIF. In reaching this
conclusion, we have particularly considered the time devoted to the case (as represented by claimant's
respondent's brief, and his counsel's uncontested statement of services), the complexity of the issues,
and the value of the interest involved.

ORDER

The AL]J's order dated December 8, 1999 is affirmed. For services on review, clalmant s attorney
is awarded $752, payable by SAIF.

April 10, 2000 - Cite as 52 Van Natta 648 (2000)

In the Matter of the Compensation of
EDWARD T. ROTHAUGE, Claimant
Own Motion No. 66-0410M
OWN MOTION ORDER ON RECONSIDERATION
John C. DeWenter, Claimant Attorney
Saif Legal Department, Defense Attorney

The SAIF Corporation requests reconsideration of our March 15, 2000 Own Motion Order
Referring for Fact Finding Hearing. In that order, we concluded that the record before us was
inadequate to determine whether we should authorize payment of requested medical services regarding
claimant's November 21, 1950 low back injury condition. We also stated that, in order to establish that
his current need for medical treatment is compensably related to his 1950 work injury, claimant must
demonstrate that the need for treatment bears a material relationship to the compensable work injury.
Beck v. James River Corp., 124 Or App 484, 487 (1993).

On reconsideration, SAIF asserts that claimant has multiple degenerative spinal conditions that
are consequential or combined conditions and that it is those conditions for which claimant is currently
seeking treatment. Furthermore, SAIF contends that, if its assertions are true, then the legal causal
relationship standard required is major contributing cause, not material contributing cause. Based on
these arguments, SAIF requests that we issue a revised order, deleting the discussion of Beck and
revising our mstructlons to the Administrative Law Judge (ALJ) assigned to perform the fact finding
hearing.

After considering SAIF's arguments, we proceed with our reconsideration.

We are referring this claim for a fact finding hearing because the record before us is inadequate
to decide the issue of whether we should authorize payment under ORS 656.278(1)(b) of the requested
medical services regarding claimant's pre-1966 low back injury condition. By the same token, the record
before us is inadequate to resolve the factual contentions (which are the basis for SAIF's "standard of
proof” argument) SAIF makes in its request for reconsideration.

At the fact finding hearing, however, the parties may present their arguments and any

supporting evidence regarding the appropriate standard of proof that claimant must meet to establish
entitlement to medical services regarding his 1950 back injury claim under the facts of this case.

Accordingly, we withdraw our March 15, 2000 order. On reconsideration, as supplemented
herein, we republish our March 15, 2000 Own Motion Order Referring for Fact Finding Hearing.

IT IS SO ORDERED.
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In the Matter of the Compensation of
ARTHUR A. CONNER, Claimant
WCB Case No. 98-08640
ORDER ON REVIEW
Schneider, et al, Claimant Attorneys
Reinisch, Mackenzie, et al, Defense Attorneys

Reviewed by Board Members Meyers, Bock, and Phillips Polich.
Claimant requests review of that portion of Administrative Law Judge (AL]) Podnar's order that
upheld the self-insured employer's denial of his injury claim for a left knee condition. On review, the

issue is compensability. We affirm.1

FINDINGS OF FACT

We adopt the AL]J's findings of fact.

CONCLUSIONS OF LAW AND OPINION

Claimant argues that the ALJ erred by determining that his work injury did not "arise out of" his
employment. We need not address that particular argument on review, because even if we assume that
claimant is correct, we agree with the émployer that the medical evidence is not sufficient to establish
that claimant's work incident was the major contributing cause of his need for treatment or disability of
his left knee condition.

Dr. Zimmerman, claimant's attending physician, agreed that the September 21, 1998 injury
combined with a preexisting condition to cause disability and the need for treatment. (Ex. 32-1). An
April 16, 1999 MRI of claimant's left knee showed a complex tear and degenerative change in all of the
medial meniscus except for the anterior horn, a tear in the deep fibers of the medial collateral ligament
and degenerative changes in the articular cartilage of the medial compartment. (Ex. 31). Based on Dr.
Zimmerman's opinion, we find that claimant's injury combined with a preexisting condition to cause or
prolong his disability or need for treatment. Therefore, claimant must establish that the September 21,
1998 work incident was the major contributing cause of his disability or need for treatment of the
combined condition. ORS 656.005(7)(a)(B).

Dr. Zimmerman provided a "check-the-box" opinion agreeing with claimant's attorney's
statement that the September 21, 1998 injury was the major contributing cause (51 percent or more) of
claimant's torn left medial meniscus. (Ex. 31). We find this opinion unpersuasive because it is lacking
in explanation and analysis. See Marta I. Gomez, 46 Van Natta 1654 (1994) (Board will give little, if any
weight, to conclusory, poorly reasoned opinions, such as unexplained "check-the-box" reports).

Moreover, although Dr. Zimmerman acknowledged that claimant had a preexisting condition
that combined with the injury, there is no evidence that he evaluated the relative contribution of the
preexisting condition in determining causation. See Dietz v. Ramuda, 130 Or App 397, 401 (1994), rev
dismissed 321 Or 416 (1995) (ORS 656.005(7)(a)(B) requires an assessment of the major contributing cause,
which involves evaluating the relative contribution of different causes of an injury or disease and
deciding which is the primary cause). Although work activities that precipitate a claimant's injury or
disease may be the major contributing cause of the condition, that is not always the case. Id. The
medical expert must take into account all contributing factors in order to determine their relative weight.
SAIF v. Strubel, 161 Or App 516, 521 (1999).

We acknowledge that a medical opinion must be evaluated in the context in which it was
rendered in order to determine its sufficiency. SAIF v. Strubel, 161 Or App at 521; Worldmark the Club v.
Travis, 161 Or App 644 (1999). Here, however, there is no context within which to evaluate Dr.
Zimmerman's opinion. Dr. Zimmerman did not discuss the nature of claimant's degenerative left knee
condition in his reports or chart notes. We find nothing in the context of Dr. Zimmerman's reports to
support the conclusion that he properly evaluated the relative contribution of claimant's degenerative
left knee condition, particularly in light of the MRI report showing that claimant had "degenerative

1 We note that neither party challenges that portion of the ALJ's order that denied the employer's motion to dismiss
claimant’s request for hearing. We adopt and affirm that portion’of the AL]'s order.
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change in all of medial meniscus except for the anterior horn,” as well as degenerative changes in the
articular cartilage of the medial compartment. (Ex. 31). See Hugh J. O'Donnell, 51 Van Natta 1394 (1999)
(context of medical opinion did not cure the conclusory nature of the opinion). We conclude that the
medical evidence is not sufficient to establish that claimant's work incident was the major contributing
cause of his need for treatment or disability of his left knee condition.

Finally, we address the dissent's assertion that the only issue at hearing was "course and scope."
Although the employer denied the claim on the basis that the injury was not caused by, and did not
arise out of, claimants employment (Ex. 25), there is no evidence that the only issue at hearing was
course and scope. At hearing, claimant's attorney said that the issue in dispute was "compensability” of
the left knee injury. (Tr. 1). In the Opinion and Order, the AL] referred to the medical causation issue,
noting that Dr. Zimmerman's responses to questions regarding medical causation had no persuaswe
value because his opinion failed to analyze the risk factors as discussed by the ALJ.

In Mary K. Phillips, 50 Van Natta 519 (1998), we held that a denial stating that an injury did not
occur in the "course and scope” of employment included the defense of medical causation. We reasoned
that the course and scope denial mimicked the language in ORS 656.005(7)(a) by stating that the
claimant's condition did not arise out of or in the course and scope of employment. Because of the
similarity in language, we construed the denial as asserting that the claimant did not sustain a
"compensable injury” or an "occupational disease.” We relied on Tektronix, Inc. v. Nazari, 117 Or App
409, 411 (1992), mod 120 Or App 590 (1993), in which the court said that the "definition of 'compensable
injury [in ORS 656.005(7)(a)], in particular the ‘arising out of' language, encompasses the concept of
medical causation[.]" See also Vernon L. Minor, 52 Van Natta 320 (2000) (the carrier's "course and scope”
denial encompassed the issue of medical causation). We reach the same conclusion in this case.?

ORDER

The AL]J's order dated October 28, 1999 is affirmed.

21n any event, we note that the employer specifically raised the issue of medical causation in its brief and claimant did
not object in his reply brief. The dissent is addressing an issue not raised by claimant. Because claimant did not raise an issue
about the scope of the employer's denial at hearing or on review, we will not address it. We note that parties to a workers'
compensation proceeding may, by express or implicit agreement, try an issue that falls outside the express terms of a denial. See
Weyerhaeuser Co. v. Bryant, 102 Or App 432, 435 (1990); Sandra M. Goodson, 50 Van Natta 1116 (1998).

Board Member Phillips Polich dissenting.

The majority determines that it is not necessary to address the course and scope issue in this
case because claimant has not sustained his burden of proving medical causation. Because the majority
erroneously addresses the issue of medical causation and misinterprets the medical evidence, I
respectfully dissent.

In Tattoo v. Barrett Business Services, 118 Or App 348, 351 (1993), the court held that a carrier is
bound by the express language of its denial. The court reasoned that, to hold to the contrary, would
allow an employer to change what it had expressly said in a denial to the detriment of all parties who
have relied on the language. Id. at 352.

Here, the employer denied the claim on the basis that claimant's left knee injury "was not
caused by your employment, nor did it arise out of your employment.” (Ex. 25). There is no evidence
that the employer amended the denial at hearing to include the issue of medical causation. Moreover,
the ALJ framed the issue as "claimant's appeal from an October 7, 1998 denial that his left knee
condition arose out of his employment on or about September 21, 1998." (Opinion and Order at 1).
The majority errs by addressing medical causation because the only issue at hearing was course and
scope.

In any event, even if it is appropriate to address the issue of medical causation, the majority errs
by misinterpreting Dr. Zimmerman's opinion. As the treating physician, Dr. Zimmerman's opinion on
causation is entitled to deference. See Weiland v. SAIF, 64 Or App 810 (1983). Furthermore, there are no
contrary medical opinions. I would find claimant's left knee injury claim compensable, based on Dr.
Zimmerman's opinion. '




Arthur A. Conner, 52 Van Natta 649 (2000} 651

Finally, the AL] erred by concluding that claimant's injury did not "arise out of" his
employment. Although the employer relies on Johnson v. Beaver Coaches, Inc., 147 Or App 234 (1997), to
argue that claimant failed to establish a causal connection between the injury and the work activity, the
employer’s reliance on that case is misplaced.

In Robert L. Dawson, 50 Van Natta 2110 (1998), aff'd mem, Jackson Co. S-D # 5 v. Dawson, 160 Or
App 700 (1999), we explained:

"Subsequent to the Johnson [v. Beaver Coaches, Inc.,] decision, the Oregon Supreme Court
advised us that Oregon has ‘rejected the largely obsolete "peculiar-risk" and "increased-
risk" considerations in assessing whether a worker's injury was linked to a risk
associated with employment.' Redman Industries v. Lang, 326 Or at 36. In addition, the
Court reminded us that 'worker's compensation is a no-fault system that compensates a
worker for injuries that arise out of and occur in the course of the worker's employment'’
and held that a claimant who injures herself while 'skip-stepping’ around a corner in the
workplace ‘has sustained an injury that arises out of employment, even in the absence of
some particular hazard arising from the employer's premises. See Wilson v. State Farm
Ins., 326 Or 413 (1998); David L. Starkey, 50 Van Natta 906 (1998) (Board Chair Bock
concurring).”

In Dawson, the claimant, a bus driver, injured his ankle as he was returning to his bus after
receiving an employer-arranged flu shot on the employer's premises. We concluded that, based on the
totality of circumstances, the claimant's injury arose out of employment.

In Wilson v. State Farm Ins., 326 Or 413 (1998), the claimant was injured when she was walking
from her employer's office to her work area and "skip-stepped” around a corner. On Board review, we
found no risk connected to the claimant's employment, noting that skipping was not the usual means
for the claimant to go to her office. The Supreme Court rejected the Board's underlying premise, i.e.,
that injuries are not compensable if the worker's method of carrying out a work-related activity was not
a usual method of doing so. The court concluded that the claimant had satisfied the "arising out of"
prong of the work-connection test by showing a causal link between her injury and her work.

Here, claimant injured his left knee as he was descending a flight of stairs on the employer's
premises. His leg turned and he grabbed the railing. (Tr. 3, 9, 12). Based on these circumstances, I
believe that claimant's injury "arose out of" his employment. There is no dispute that claimant was
injured "in the course of" his employment.

In sum, claimant has the burden of proving compensability by a preponderance of the evidence.
In this case, the preponderance of evidence establishes that claimant was injured in the course and scope
of his employment and that he has established medical causation. The majority, however, has
disregarded that measurement and applied a more stringent burden of proof. The majority errs by not
finding this claim compensable.

April 10, 2000 Cite as 52 Van Natta 651 (2000)

In the Matter of the Compensation of
EDWIN B. SPURLING, Claimant
WCB Case No. 99-06294
ORDER ON REVIEW
Robert E. Nelson, Claimant Attorney
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Biehl and Bock.

The self-insured employer requests review of Administrative Law judge (ALJ) Peterson's order
that set aside its partial denial of claimant's current bilateral hearing loss condition. Claimant cross-
requests review, seeking sanctions, penalties, and increased attorney fees. On review, the issues are
compensability, sanctions, penalties, and attorney fees.

We adopt and affirm the AL]'s order with the following supplementation to address the penalty,
sanctions and attorney fee issues.
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Claimant requests sanctions under ORS 656. 382(3) and ORS 656.390. We deny claimant's
requests. : .

ORS 656.382(3) provides:

"If upon reaching a decision on a request for hearing initiated by an employer it is found by
the [AL]] that the employer initiated the hearing for the purpose of delay or other
vexatious reason or without reasonable ground, the [AL]] may order the employer to pay
to the claimant such penalty not exceeding $750 and not less than $100 as may be
reasonable in the circumstances.” (Emphasis added).

Claimant is not entitled to a penalty under ORS 656.382(3) for two reasons: First, claimant
requested the hearing, and second, the statute provides that only an AL] may order such a penalty.

ORS 656.390(1) provides that if a party requests review by the Board of an ALJ's decision and
the Board finds that the appeal was frivolous or was filed in bad faith-or for the purpose of harassment,
the Board may impose an appropriate sanction upon the attorney who filed the request for review.

"Frivolous” means that the matter is not supported by substantial evidence or is initiated without
reasonable prospect of prevailing. ORS 656.390(2); see also Winters v. Woodburn Carcraft Co., 142 Or App
182 (1996).

The employer has presented a colorable argument on review that is sufficiently developed so as
to create a reasonable prospect of prevailing on the merits. While the argument on review did not
ultimately prevail, we cannot say it is "frivolous.” Jack B. Hooper, 49 Van Natta 669 (1997); Donald M.
Criss, 48 Van Natta 1569 (1996). Accordingly, we deny claimant's request for sanctions.

Claimant has also requested "additional attorney fees" under ORS 656.386(1). If claimant is
requesting an additional fee for services at Board level under ORS 656.386(1), claimant is not entitled to
such a fee. Claimant did not initiate the appeal of the AL]J's order. Moreover, he finally prevailed over
the employer's denial at the hearing level and has already been awarded an appropriate fee under ORS
656.386(1).

If claimant is requesting an increased fee for services at hearing, we find that the ALJ's
explanation supporting the award of a carrier-paid $3,500 attorney fee satisfies the requirements
presented in OAR 438-015-0010(4) and Schoch v. Leupold & Stevens, 162 Or App 242 (1999) (Board must
explain the reasons why the factors considered lead to the conclusion that a specific fee is reasonable).

We next turn to claimant's request for additional attorney fees under ORS 656.385(2) and a
penalty under ORS 656.385(4).] We deny the requests, because neither the Hearings Division nor the
Board may award penalties or attomey fees in regard to matters arising under the review )unsdlctlon of
the Director. ORS 656. 385(5) see also Glen A. Bergeron, 51 Van Natta 900 (1999).

1 ORS 656.385(2) provides:

"If an insurer or self-insured employer refuses to pay compensation due under ORS 656.245, 656.260, 656.327 or 656.340
pursuant to a final contested case order of the director, order of the court or otherwise unreasonably resists the payment of
such compensation, the insurer or self-insured employer shall pay to the claimant or the attorney of the claimant a
reasonable attorney fee * * * *." (Emphasis added).

ORS 656.385(4) provides:

“If upon reaching a final contested case decision where such contested case was initiated by an insurer or self-insured
employer it is found by the director that the insurer or self-insured employer initiated the contested case hearing for the
purpose of delay or other vexatious reason or without reasonable ground, the director may order the insurer or self-insured
employer to pay to the claimant such penalty not exceeding $750 and not less than $100 as may be reasonable in the
circumstances.” (Emphasis added).

2 ORS 656.385(5) provides in relevant part:

"Notwithstanding any other provision in ORS 656.382 or 656.386, an Administrative Law Judge or the Workers’
Compensation Board may not award penalties or attorney fees for matters arising under the review jurisdiction of the
director. Penalties and attorney fees awarded pursuant to this section by the director or the courts shall be paid for by
the employer or insurer in addition to compensation found to be due to the claimant.
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Finally, claimant's attorney is entitled to an assessed fee for services on review for successfully
defending against the employer's request for review on the compensability issue. ORS 656.382(2).
After considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find
that a reasonable fee for claimant's attorney's services on review is $1,000, payable by the employer. In
reaching this conclusion, we have particularly considered the time devoted to the compensability issue .
(as represented b3y claimant's respondent's brief), the complexity of the issue, and the value of the
interest involved.

ORDER

The AL]’s order dated June 30, 1999 is affirmed. For services on review, claimant’s counsel is
awarded a fee of $1,000, to be paid by the employer.

3 Claimant's attorney is not entitled to an attorney fee for services conceming the attorney fee, penalty, or sanction
issues.- See Saxton v. SAIF, 80 Or App 631, rev den 302 Or 159 (1986); Dotson v. Bohemia, Inc., 80 Or App 233, rev den 302 Or 35
(1986).

April 11; 2000 Cite as 52 Van Natta 653 (2000)

In the Matter of the Compensation of
SCOTT P. CROWE, Claimant
WCB Case No. 99-07378
ORDER ON REVIEW
Michael A. Bliven, Claimant Attorney
Scheminske, et al, Defense Attorneys

Reviewed by Board Members Biehl and Haynes.

Claimant requests review of Administrative Law Judge (ALJ) Hazelett's order that: (1) declined
to award temporary disability; and (2) did not assess penalties or attorney fees for allegedly
unreasonable discovery violations. Submitting additional claim processing documents that he received
from the carrier after the hearing, claimant moves for remand to consolidate this matter with another
hearing that is presently pending between the parties. On review, the issues are remand, temporary
disability, penalties and attorney fees.

We deny the motion for remand and adopt and affirm the AL]'s order with the following
supplementation.

Our review is limited to the record developed at hearing. ORS 656.295(5). We may only
remand to the ALJ should we find that the hearings record has been "improperly, incompletely or
otherwise insufficiently developed.” Id. Remand is appropriate upon a showing of good cause or other
compelling basis.  Kienow’s Food Stores v. Lyster, 79 Or App 416 (1986). To merit remand for
consideration of additional evidence, it must clearly be shown that the evidence was not obtainable with
due diligence at the time of the hearing and that the evidence is reasonably likely to affect the outcome
of the case. Compton v. Weyerhaeuser Co., 301 Or 641, 646 (1986); Metro Machinery Rigging v. Tallent, 94
Or App 245, 249 (1988).

In this case, the ALJ declined to award claimant temporary partial or total disability because the
record did not establish that claimant lost any earning capacity or wages while on modified duty and
because no physician had authorized temporary total disability. The additional documents claimant has
submitted are presented in the form of a new medical conditon/aggravation claim. Claimant does not
cite to, and we do not find, an authorization from his attending physician for temporary disability. In
addition, the records submitted do not indicate that claimant's current condition is related to the
accepted left shoulder injury. Accordingly, we conclude that the submitted records are not likely to
affect the outcome of case; i.e., they would not result in a temporary disability award. Therefore, we
deny claimant's.request for remand on this basis.
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The ALJ also declined claimant's request for an attorney fee under ORS 656.382(1) for an alleged
discovery violation. As previously discussed, the submitted documents are not likely to affect the
conclusion regarding claimant's entitlement to temporary disability. In light of such a conclusion, there
likewise would be no compensation due on which to base a penalty, nor could there be unreasonable
resistance to the payment of compensation when no temporary disability was due at the time of the
discovery violation. See Aetna Casualty Co. v. Jackson, 108 Or App 253, 257 (1991) (no unreasonable
resistance to the payment of compensation where all compensation had been paid at the time of the
discovery violation). Thus, the submitted records are not likely to affect the outcome of the "discovery”
issue. We, therefore, decline to remand on this basis as well.

ORDER

The ALJ's order dated November 15, 1999 is affirmed.

1 We note that claimant may have the basis for asserting entitlement to penalties and attorney fees for any’ allegedly
unreasonable claim processing issue or discovery violation arising from the pending hearing. In other words, our decision today
pertains to the issues arising in this particular case and would have no effect on issues raised in that pending case.

April 11, 2000 Cite as 52 Van Natta 654 (2000)

In the Matter of the Compensation of
TARA R. DUNN, Claimant
WCB Case No. 98-08369
ORDER ON REVIEW
Westmoreland & Mundorff, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Phillips Polich and Bock.

The insurer requests review of Administrative Law Judge (ALJ]) Otto's order that set aside its
denial of claimant's occupational disease claim for a left shoulder and thoracic condition. With its
appellant's brief, the insurer has submitted additional evidence and requests that the matter be
remanded for admission of that evidence. On review, the issues are remand and compensability. We
deny the motion to remand and affirm. '

FINDINGS OF FACT

We adopt the "Findings of Fact" set forth in the AL]'s order.

CONCLUSIONS OF LAW AND OPINION

The insurer has submitted a December 23, 1999 medical report from Dr. Schilperoort, M. D. and
requests that this matter be remanded to the AL]J for admission of the report.

We may remand a case to the AL]J if we find that the case has been improperly, incompletely, or
otherwise insufficiently developed. ORS 656.295(5). To merit remand for consideration of additional
evidence, it must be clearly shown that the evidence was not obtainable with due diligence at the time
of the hearing and that the evidence is reasonably likely to affect the outcome of the case. See Compton
v. Weyerhaeuser Co., 301 Or 641, 646 (1986); Metro Machinery Rigging v. Tallent, 94 Or App 245, 249 (1988).

Although Dr. Schilperoort's December 23, 1999 report was not "available” at the time of April
22, 1999 hearing, we are not persuaded that the information in the report was unobtainable with the
exercise of due diligence at the time of the hearing. See Lura F. Carter, 51 Van Natta 1226, 1229 (1999).
Moreover, further evidence with regard to claimant's history would be cumulative as the record contains

claimant’s testimony as well as several medical reports, (including an insurer-arranged examination.

performed by Drs. Farris and Bald) which record claimant's history. Under these circumstances, we
decline to remand this matter for the admission of Dr. Schilperoort's report.
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Compensability

We adopt the conclusions and reasoning set forth in the ALJ's order.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,200, payable by the insurer. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant's respondent's brief), the complexity of the issues, and the value of the interest involved.

ORDER

The ALJ's order dated November 12, 1999 is affirmed. For services on review, claimant's
counsel is awarded $1,200, as a reasonable assessed attorney fee, payable by the insurer.

April 11, 2600 Cite as 52 Van Natta 655 (2000)

In the Matter of the Compensation of
ANTONIO R. GARCIA, Claimant
WCB Case No. 99-07397
ORDER ON REVIEW
Hilda Galaviz, Claimant Attorney
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Haynes and Phillips Polich.

Claimant requests review of Administrative Law Judge (ALJ) Mills' order that: (1) declined to
modify the rate of claimant's temporary total disability (TTD) benefits; and (2) declined to assess
penalties for the statutory claim processing agent's allegedly unreasonable claims processing. On
review, the issues are rate of TTD and penalties.

We adopt and affirm the AL]J's order with the following supplementation.

Claimant suffered a compensable injury on May 3, 1999, while working for a noncomplying
employer (NCE). Claimant alleges that his rate of TTD should be increased to reflect an average weekly
wage of $311.88. Claimant has the burden of proving entitlement to additional temporary disability.
ORS 656.266; Lino Villa-Acosta, 51 Van Natta 211, 212 (1999). For the following reasons, we agree with
the ALJ that claimant failed to carry his burden of proving entitlement to an increased TTD rate.

Generally, the TTD rate is calculated pursuant to OAR 436-060-0025(5)(a)(A). That rule provides,
in pertinent part:

"Insurers shall use the worker's average weekly earnings with the employer at injury for
the 52 weeks prior to the date of injury. For workers employed less than 52 weeks or
where extended gaps exist, insurers shall use the actual weeks of employment (excluding
any extended gaps) with the employer at injury up to the previous 52 weeks."

As the AL] observed, claimant was paid "under the table,” in cash. (Tr. 22). Therefore, there
were no cancelled checks, bank records or other reliable indicators of claimant's hours and wages. At
hearing, both claimant and the NCE provided calendars allegedly depicting claimant's hours of work
and rate of pay for some or all of the relevant time period (52 weeks prior to the May 3, 1999 date of
injury). (Exs. 14, 16, 17).

Claimant testified that he kept track of his work hours for the NCE by writing them down each
night on his personal calendar. (Tr. 12-14, 17-18, 22-24). However, claimant's records run only from
January 1999 through May 1999. (Ex. 14). Thus, even if we were to find claimant's calendar, as
opposed to the NCE's calendar, to be an accurate representation of his hours worked between January
and May 1999, such a finding would not result in an increased TTD rate. In other words, like the ALJ,
we are unable to extrapolate those work hours to the months from May 1998 through December 1998 (to
complete the 52-week period prior to claimant's injury). OAR 436-060-0025(5)(a)(A).



656 ‘Antonjo R. Garcia, 52 Van Natta 655 (2000)

Claimant also contends that OAR 436-060-0025(5)(a)(B)(ii), instead of OAR 436-060-0025(5)(a)(A),
applies to his claim. That rule provides:

"Where there has been a change in the wage earning agreement during the 52 weeks
prior to the date of injury due to a change of hours worked, change of job duties, or for
other reasons with or without a pay increase or decrease, insurers shall average earnings
for the weeks worked under the most recent wage earning agreement, calculated by the
method described in (5)(a)(A).”

We are not convinced that this issue was raised at hearing. Nevertheless, even if it was raised,
OAR 436-060-0025(5)(a)(B)(ii) is not applicable. We find no evidence of a "change in the wage earning
agreement” either by way of a "change in [claimant's] hours worked" or a "change of job duties” in any
of the relevant weeks of employment. See Eula M. Zarling, 50 Van Natta 296 (1998). Claimant cites to
none. - : :

Finally, claimant contends that, even if OAR 436-060-0025(5)(a)(A) applies, there are "extended
gaps” in claimant's employment with the NCE (specifically in August 1998) which we should exclude
from any computation of a TTD rate under OAR 436-060-0025(5)(a)(A). We decline to do so for the same
reason that we are unwilling to extrapolate from claimant's incomplete work calendar to complete the 52
weeks referenced by the rule. Furthermore, even if we were to use the employer's calendar, we do not
consider claimant's missing approximately two weeks in August of 1998 (when compared to a 52-week
period) to constitute an "extended gap” in his employment. See, e.g., SAIF v. Fitzsimmons, 159 Or App
464 (1999) ("extended gap" found where the claimant missed 15 weeks out of 52 due to a "seasonal
layoff™); Jeffrey S. Mecham, 51 Van Natta 638 (1999) ("extended gap" found where the claimant missed 14
weeks out of the 52 weeks prior to injury); Bradley R. Kubik, 50 Van Natta 989 (1998) (three weeks out
of eight total weeks of employment, equal to 36 percent, was considered an "extended gap.")

Therefore, we are not persuaded that claimant's TTD rate should be increased. Finally,
inasmuch as we have affirmed the ALJ's decision not to award additional TTD, there are no "amounts
then due” upon which to base a penalty. ORS 656.262(11)(a); Lura F. Carter, 51 Van Natta 2038 (1999). -

ORDER

The ALJ's order dated December 9, 1999 is affirmed.

April 10, 2000 : Cite as 52 Van Natta 656 (2000)

In the Matter of the Compensation of
BRIAN K. LUTZ, Claimant
Own Motion No. 94-0392M
OWN MOTION ORDER OF ABATEMENT
Liberty Northwest Ins. Corp., Insurance Carrier

Claimant requests reconsideration of our March 10, 2000 Own Motion Order, that affirmed the
carrier's August 5, 1999 Notice of Closure. Claimant further requests an "additional 30 days" in which-
to submit evidence on his behalf. In light of such circumstances, the following briefing schedule shall be
established.

Claimant shall have 30 days from the date of this order to file his opening brief. The insurer
shall have 30 days from the date of mailing of claimant's brief to file its response. Claimant shall then
have 14 days from the date of mailing of the insurer's response to file his reply. Thereafter, the matter
shall be taken under advisement.

IT IS SO ORDERED.
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In the Matter of the Compensation of
WILSON O. SANTAMARIA, Claimant
WCB Case No. 99-03288
ORDER ON REVIEW
Thaddeus ]. Hettle, Defense Attorney

Reviewed by Board Members Biehl and Meyers.

Claimant, pro se, requests review of Administrative Law Judge (ALJ) Menashe's order that
dismissed his request for hearing. With his request for review, claimant submits copies of several
medical documents and a copy of an 827 form. We treat such a submission as a motion to remand to
the AL]J for the taking of additional evidence. On review, the issues are remand and the propriety of
the AL]J's dismissal. We deny the motion to remand and affirm.

FINDINGS OF FACT

On August 31, 1997, claimant sustained a compensable injury to his left eye. The self-insured
employer initially accepted this claim for a disabling contusion/abrasion of the left eye with nondisplaced
fracture of the inferior orbital rim and closed the claim by Notice of Closure on December 22, 1998.
On January 14, 1999, the employer issued an amended Updated Notice of Acceptance at Closure that
accepted the additional condition of a blunt trauma to the left globe. That same date, the employer
issued an amended Notice of Closure closing the claim.

Claimant requested reconsideration of these closures, requesting appointment of a medical
arbiter panel. After claimant's examination by the appointed medical arbiter panel, the Director issued
Orders on Reconsideration on March 25 and March 29, 1999. The March 29, 1999 Order on
Reconsideration expressly addressed only the newly accepted condition, i.e., the blunt trauma to the left
globe. That order affirmed the January 14, 1999 Notice of Closure in all respects, including finding that:
(1) the closure was not premature; and (2) claimant was not entitled to any scheduled or unscheduled
permanent partial disability benefits related to the blunt trauma to the left globe.

On April 21, 1999, claimant's attorney requested a hearing on the March 29, 1999 Order on
Reconsideration, raising issues of premature closure, scheduled and unscheduled permanent disability,
penalties, and attorney fees. Submitted with the hearing request were the first two pages of a retainer
agreement; neither page was signed by claimant. A hearing was scheduled for July 26, 1999.

Subsequently, claimant's 'attorney (1) limited the issue to claimant's entitlement to scheduled
permanent disability for his left eye injury claim; and (2) agreed to have the matter decided on the
exhibits and the submission of written closing arguments

Meanwhile, the hearing process was delayed while the parties attempted to negotiate a
settlement. By letter dated October 1, 1999, claimant's attorney notified the employer's attorney that
claimant did not want to go forward with the settlement. The AL] was notified and, because the parties
wished to submit the matter on the record, the briefing schedule was reset, with claimant's opening
brief due on October 25, 1999. Claimant's attorney did not submit an opening brief. On November 8,
1999, the employer submitted its closing arguments. On November 23, 1999, the AL]J closed the record.

By letter dated November 30, 1999, claimant's attorney stated that he represented claimant in
connection with his workers' compensation claim and withdrew the hearing request. On December 3,
1999, the ALJ issued an Order of Dismissal that dismissed claimant's hearing request.

On December 27, 1999, ‘claimant requested review of the AL]'s order, stating that he was
requesting review of the ALJ's decision and a new hearing.! Claimant submitted several documents
with his request for review, including: (1) a December 23, 1999 827 form signed by Dr. Burress, M.D.;

T We note that claimant requests a copy of the transcript mentioned in the Board's letter acknowledging his request for
review. The letter claimant apparently refers to is a form letter that notes a transcript of the hearing proceedings will be ordered
and provides that the briefing schedule will be sent with the transcript. Nonetheless, a transcript is only generated if a hearing is
held. Here, no hearing was held. Therefore, no transcript was made and none is available to provide to the parties.
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(2) medical reports from Dr. Burress dated September 10, 1999, October 19, 1999, and December 23,
1999; (3) October 7, 1999 notes from Dr. Burress referring claimant to Dr. Wong for evaluation and
treatment of left eyelid scarring and to Dr. Cobasko for evaluation and treatment of persistent headaches
and dizziness; and (4) a September 24, 1997 medical report from Dr. Della, M.D.

CONCLUSIONS OF LAW AND OPINION

Motion to Remand

With his request for review, claimant submitted to the Board copies of several documents, as
enumerated above. We treat this submission as a request for remand for the admission of additional
evidence.

The Board may remand a case for the receipt of additional evidence if it determines that the
‘record has been improperly, incompletely or otherwise insufficiently developed..” ORS 656.295(5).
However, we may only remand to the AL] should we find that the hearings record has been
"improperly, incompletely or otherwise insufficiently developed.” Id. Remand is appropriate upon a
showing of good cause or other compelling basis. Kienow’s Food Stores v. Lyster, 79 Or App 416 (1986).
To merit remand for consideration of additional evidence, it must clearly be shown that the evidence
was not obtainable with due diligence at the time of the hearing and that the evidence is reasonably
likely to affect the outcome of the case. Compton v. Weyerhaeuser Co., 301 Or 641, 646 (1986); Metro
Machinery Rigging v. Tallent, 94 Or App 245, 249 (1988).

Here, because the ALJ dismissed claimant's hearing request, the sole issue before us is whether
claimant's hearing request should have been dismissed. None of the documents submitted by claimant
relate to that issue.2 Thus, claimant's submissions are not likely to affect the outcome of the case.
Accordingly, we find that the record was not improperly, incompletely, or otherwise insufficiently
developed to decide the issue before us, and therefore decline to remand this matter to the ALJ.

Propriety of the AL]'s Dismissal

As stated above, the sole issue before us is whether claimant's hearing request should have been
dismissed. Based on the following reasoning, we find the AL]J's dismissal order appropriate.

Claimant has the burden of proving that the dismissal order was not appropriate. Harris v.
SAIF, 292 Or 683, 690 (1982) (burden of proof is upon the proponent of a fact or position, the party who
would be unsuccessful if no evidence were introduced on either side); Donald J. Murray, 50 Van Natta
1132 (1998). Although claimant disagrees with his then-attorney's actions in withdrawing the hearmg
request, he makes no argument as to why the dismissal order was not appropriate.

Where a claimant signs a retainer agreement employing an attorney and giving that attorney
authority to act on the claimant's behalf, a dismissal order issued in response to that attorney's
withdrawal of the hearing request is appropriate. Robert S. Ceballos, 49 Van Natta 617 (1997); Gilberto
Garcia-Ortega, 48 Van Natta 2201 (1996).

2 In fact, in his briefs, claimant appears to raise an issue not previously raised by his then-attorney. The issue before the
AL]J was limited to claimant's entitlement to permanent partial disability for his left eye injury condition. On review, in addition to
arguing that he is entitled to permanent partial disability, claimant argues that his condition has worsened and appears to attempt
to raise the issue of aggravation. If claimant wishes to pursue an aggravation claim, that is a separate matter from the issue
previously before the ALJ and the issue currently before us.

Inasmuch as claimant is presently unrepresented, he may wish to consult the Workers' Compensation Ombudsman,
whose job it is to assist injured workers in such matters. He may contact the Workers' Compensation Ombudsman, free of
charge, at 1-800-927-1271, or write to:

WORKERS' COMPENSATION OMBUDSMAN
DEPT OF CONSUMER & BUSINESS SERVICES
350 WINTER ST NE

SALEM OR 97310
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Here, only the first two pages of the retainer agreement are in the Hearings record, and neither
page is signed by claimant. Nevertheless, claimant does not contend that he was not represented by his
then-attorney at the time in question. Cf. Silverio Frias, Sr., 49 Van Natta 1514 (1997) (Board vacated
AL]J's dismissal order and remanded to the AL]J to determine if the attorney was authorized to withdraw
the request for hearing). Indeed, in his brief on review, claimant acknowledges that his then-attorney
represented him at the time in question, although claimant has since received a letter from his then-
attorney stating that he no longer represents claimant. In addition, claimant does not contend that his
then-attorney did not withdraw his hearing request.

Under these circumstances, we find no reason to alter the dismissal order. William A. Martin, 46
Van Natta 1704 (1994); Mike D. Sullivan, 45 Van Natta 900 (1993); Eul G. Moody, 45 Van Natta 835 (1993).

ORDER

The AL]'s order dated December 3, 1999 is affirmed.

April 11, 2000 Cite as 52 Van Natta 659 (2000)

In the Matter of the Compensation of
DONALD B. NORRIS, Claimant
WCB Case No. 99-04673
ORDER ON REVIEW
Swanson, Thomas & Coon, Claimant Attorneys
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Biehl and Bock.

The insurer requests review of Administrative Law Judge (ALJ) Davis' order that: (1) set aside
its denial of claimant’'s claim for a low back condition; and (2) assessed a penalty for an allegedly
untimely denial. On review, the issues are compensability and penalties.

We adopt and affirm the AL]'s order.

Claimant's attorney is entitled to an assessed fee for services on review concerning the
compensability issue. ORS 656.382(2). After considering the factors set forth in OAR 438-015-0010(4)
and applying them to this case, we find that a reasonable fee for claimant's attorney's services on
review is $1,200, payable by the insurer. In reaching this conclusion, we have particularly considered
the time devoted to the issue (as represented by claimant’s respondent's brief), the complexity of the
issue, and the value of the interest involved. Claimant is not entitled to an attorney fee for services on
review concerning the penalty issue. See Saxton v. SAIF, 80 Or App 631, rev den 302 OR 159 (1986);
Dotson v. Bohemia, Inc., 80 Or App 233, rev den 302 Or 35 (1986).

ORDER

The ALJ's order dated December 3, 1999 is affirmed. For services on review, claimant's counsel
is awarded $1,200, as a reasonable assessed attorney fee, payable by the insurer.
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In the Matter of the Compensation of
PAULA K. TRANMER, Claimant
WCB Case No. 99-06946
ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorneys
Sheridan, Bronstein, et al, Defense Attorneys

Reviewed by Board Members Biehl and Bock.

The self-insured employer requests review of Administrative Law Judge (ALJ) Herman's order
that affirmed an Order on Reconsideration that awarded claimant 20 percent (64 degrees) unscheduled
permanent disability for her cervical and left shoulder injury. On review, the issue is extent of
unscheduled permanent disability.

We adopt and affirm the ALJ's order with the following supplementation.

The ALJ affirmed the reconsideration order's award of unscheduled permanent disability. In so
doing, she found that Dr. Carpenter, the medical arbiter whose impairment findings were used to
determine the permanent disability award, provided the most thorough, complete and well-reasoned
evaluation of impairment due to the injury.

On review, the employer contends that the ALJ incorrectly evaluated the medical evidence and
should have relied, instead, on the medical report of examining physicians, Drs. Marble and Rich, with
whom Dr. Densmore, the attending physician at claim closure, concurred. The Marble/Rich panel
concluded that claimant had no permanent impairment due to the compensable injury. Having
reviewed this record, we reject the employer's contention and conclude that the ALJ properly assessed
the medical evidence.

When a carrier objects to an Order on Reconsideration and seeks reduction of a permanent
disability award, it has the burden to show that the standards were incorrectly applied in the
reconsideration proceeding. See ORS 656.283(7); Roberto Rodriguez, 46 Van Natta 1722 (1994) (citing
Harris v. SAIF, 292 Or 683 (1982)). Evaluation of a worker's disability is as of the date of issuance of the
reconsideration order. ORS 656.283(7). Where a medical arbiter is used, impairment is determined by
the medical arbiter, except where a preponderance of medical opinion establishes a different level of
impairment. Orfan A. Babury, 48 Van Natta 1687 (1996). This "preponderance of the evidence” must
come from the findings of the attending physician or other physicians with whom the attending
physician concurs. See Koitzsch v. Liberty Northwest Ins. Corp., 125 Or App 666, 670 (1994). We have
previously held that we do not automatically rely on a medical arbiter's opinion in evaluating a worker's
permanent impairment but, rather, rely on the most thorough, complete, and well-reasoned evaluation
of the claimant's injury-related impairment. See Kenneth W. Matlack, 46 Van Natta 1631 (1994).

Here, we do not find that a preponderance of evidence establishes a different level of
impairment from that determined by the medical arbiter because we do not find the Marble/Rich report
well-reasoned. As the ALJ noted, Drs. Marble and Rich did not diagnose a cervical condition even
though the employer specifically accepted a cervical strain and such a condition was diagnosed on
numerous occasions. (Exs. 5, 14, 19, 22, 24, 33, 53, 59). The employer argues that the Marble/Rich
panel was not disputing the law of the case, but rather was merely stating that there was no cervical
impairment. We disagree.

The panel commented that "we do not believe there is any history to support a cervical strain
diagnosis.” (Ex. 59-6, emphasis added). We conclude that their use of the word "history” indicates
more than the belief that claimant has no cervical impairment. Rather, we interpret this as a reflection
of their opinion that claimant never sustained a cervical strain in the first instance. Such a belief is
contrary to both the medical evidence and the employer's acceptance of a cervical strain. Accordingly,
we agree with the ALJ's determination that the Marble/Rich report was not well reasoned. Moreover,
we find Dr. Densmore's unexplained concurrence with this report to be somewhat at odds with his
refusal to concur with the prior report of another examining physician, Dr. Fuller, who reached
conclusions similar to those of Drs. Rich and Marble. (Ex. 52).

Therefore, we do not find the medical evidence from the attending physician, or the Marble/Rich
report with which he concurred, constitutes a preponderance of evidence establishing a different level of
impairment from that determined by the medical arbiter, Dr. Carpenter. Thus, we affirm.
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Because we have not reduced or disallowed claimant's compensation, claimant's attorney is
entitled to an assessed fee for services on review. ORS 656.382(2). After considering the factors set
forth in OAR 438-015-0010(4) and applying them to this case, we find that a reasonable fee for claimant's
attorney's services on review is $1,000, payable by the employer. In reaching this conclusion, we have
particularly considered the time devoted to the case (as represented by claimant's respondent's brief),
the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ]'s order dated November 30, 1999 is affirmed. For services on review, claimant's
attorney is awarded an assessed fee of $1,000, to be paid by the employer.

April 11, 2000 Cite as 52 Van Natta 661 (2000)

In the Matter of the Compensation of
CHRISTINE M. VISTICA, Claimant
WCB Case No. C000730
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Gatti, et al, Claimant Attorneys
Schwabe, et al, Defense Attorneys

Reviewed by Board Member Biehl and Haynes.

On March 28, 2000, the Board received the parties' claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, for payment of a stated sum, claimant released
rights to future workers' compensation benefits, except medical services, for the compensable injury.
For the following reasons, we approve the proposed disposition.

The first page of the proposed CDA provides that the total amount due claimant is $9,375 and
the total due claimant's attorney is $3,125. This would equal a total consideration of $12,500. However,
the total consideration recited on the second page (No. 12) of the CDA is "$16,500" instead of $12,500.
Finally, the agreement states in No. 13 that claimants attorney shall receive an attorney fee of $3,125,
which is consistent with the first page and which would be the appropriate attorney fee if the total
consideration is $12,500.

Therefore, upon review of the document as a whole, we are persuaded that the reference on the
second page of the CDA to a total consideration of $16,500 is a typographical error. Accordingly, we
interpret the agreement as providing for a total consideration of $12,500, with $3,125 payable as an
attorney fee. '

The agreement, as clarified by this order, is in accordance with the terms and conditions
prescribed by the Board. See ORS 656.236(1). Accordingly, the parties’ claim disposition agreement is
approved. An attorney fee of $3,125, payable to claimant's counsel, is also approved.

Should the parties disagree with our interpretation of the CDA, they may move for
reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035.

IT IS SO ORDERED.
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In the Matter of the Compensation of
TERI L. HEFFLEY, Claimant
Own Motion No. 98-0335M
OWN MOTION ORDER ON RECONSIDERATION
Black, Chapman, et al, Claimant Attorneys
Sather, Byerly & Holloway, Defense Attorneys

Business Insurance Company (BICO) requests that we "clarify” our March 13, 2000 Own Motion
Order, in which we declined to reopen claimant's 1985 claim for the payment of temporary disability
benefits because the current condition and ensuing medical treatment for which claimant requested own
motion relief, "remains in denied status, and is the responsibility of a subsequent insurer.”

BICO objects that portion of the order which found that claimant's current condition, ulnar
neuropathy, was the responsibility of "a subsequent insurer,” i.e. BICO. BICO points out that in our
March 13, 2000 Order on Review, we affirmed that portion of Administrative Law Judge (AL]J) Stephen
Brown's May 6, 1999 order which found that claimant's ulnar neuropathy was not compensable. Thus,
BICO argues that the ulnar neuropathy condition for which claimant requested own motion relief is not
a compensable condition and responsibility of a non-compensable condition cannot be assigned to any
party. Having reviewed the record, on reconsideration, we withdraw our prior Own Motion Order and
replace it with the following order.

The CIGNA Insurance Company (CIGNA) initially submitted a request for temporary disability
compensation for claimant's compensable right elbow condition. Claimant's aggravation rights on that
claim expired on January 29, 1992. ’

On March 16, 1998, CIGNA denied.the compensability of and responsibility for claimant's
current post-traumatic right ulnar nerve neuropathy condition. Claimant requested a hearing.
(WCB Case No. 98-03022). The Board postponed action on the own motion matter pending resolution of
that litigation.

By Opinion and Order dated May 6, 1999, Administrative Law Judge (AL]) Stephen Brown
upheld CIGNA's March 16, 1998 denial, and found a subsequent insurer responsible for claimant's
current lateral epicondylitis condition. Claimant requested and the subsequent insurer cross-requested
Board review of ALJ Brown's order, and in an order issued on March 13, 2000, the Board affirmed ALJ
Brown's order.

Under ORS 656.278(1)(a), we may exercise our own motion authority to reopen a claim for
additional temporary disability compensation when we find that there is a worsening of a compensable
injury that requires either inpatient or outpatient surgery or other treatment requiring hospitalization.

Here, the current right ulnar nerve neuropathy condition and ensuing medical treatment for
which claimant requests own motion relief, remains in denied status. As a result, we are not authorized
to grant claimant's request for own motion relief. See Id.

Accordingly, claimant's request for own motion relief is denied.

IT IS SO ORDERED.
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In the Matter of the. Compensation of
TERESA BROOKE, Claimant
WCB Case No. 98-08782
ORDER ON REVIEW
Daniel Snyder, Claimant Attorney
Wallace, Klor & Mann PC, Defense Attorneys

Reviewed by Board Members Meyers and Biehl.
The insurer requests review of Administrative Law Judge (ALJ) Mills' order that set aside its
denial of claimant's occupational disease claim for bilateral carpal tunnel syndrome and left anterior

scalene syndrome conditions. On review, the issue is compensability. We reverse in part and affirm in
part.

FINDINGS OF FACT

We adopt the ALJ's Findings of Fact, with the exception of the last sentence.

CONCLUSIONS OF LAW AND OPINION

The ALJ found that claimant's work activity as a clinical consultant and regional sales manager
was the major contributing cause of her bilateral carpal tunnel and left anterior scalene conditions. In
setting aside the insurer’s denial of these conditions, the ALJ relied on the opinion of claimant's treating
physician, orthopedic surgeon Dr. Puziss.

The insurer contends that claimant did not meet her burden of proving the compensability of her
carpal tunnel syndrome and anterior scalene conditions. The insurer does not contend, and the
evidence does not establish, that claimant has a "preexisting condition” with regard to either of these
conditions that would implicate the provisions of ORS 656.802(2)(b). Therefore, claimant must prove
that her work activities were the major contributing cause of her conditions. ORS 656.802(2)(a). We
agree with the AL] that claimant met this burden, but only with regard to her bilateral carpal tunnel
condition. '

Generally, we defer to the opinion of claimant's treating physician, absent persuasive reasons
not to do so. Weiland v. SAIF, 64 Or App 810 (1983). Dr. Puziss, claimant's treating physician and
surgeon, reasoned that claimant's work activities were the major contributing cause of her bilateral
carpal tunnel syndrome. (Ex. 22c). Dr. Puziss also concurred with the assessment and opinion of Dr.
Morrisey, a PhD ergonomist, who performed an evaluation of claimant’s use of her hands at work and
concluded that claimant's work was the major cause of her conditions. (Exs. 26, 27).

The insurer contends that Dr. Puziss changed his opinion from that which he had earlier
expressed; i.e. that he could not attribute claimant's condition to her work. (Ex. 4). An unexplained
change of opinion renders that opinion unpersuasive. Kelso v. City of Salem, 87 Or App 630, 634 (1987).
However, here, Dr. Puziss reconsidered his initial opinion in light of additional information about
claimant's - driving and keyboarding activities at work. (Ex. 13). We therefore find that Dr. Puziss
adequately explained his change in opinion. Kelso v. City of Salem, 87 Or App at 634.

Dr. Puziss, moreover, relied on complete and accurate information regarding claimant's work
activities. (Exs. 13, 27). His opinion is therefore persuasive. Miller v. Granite Construction, 28 Or App
473 (1977). In contrast, Dr. Peterson, a neurologist who performed an examination at the request of the
insurer, was never provided with an adequate job description, as she had requested. (Ex. 19). Dr.
Peterson stated that her ultimate opinion on major contributing cause of claimant's carpal tunnel
syndrome depended on receipt of this information. (Exs. 19, 25b-7). We therefore find Dr. Peterson's
opinion not to be sufficiently persuasive to overcome the deference we generally accord to Dr. Puziss as
claimant's treating physician and surgeon.

The ALJ did not consistently distinguish between claimant's bilateral carpal tunnel and left
anterior scalene conditions. On de novo review, we find that the evidence does not support the
compensability of claimant's anterior scalene condition. In her deposition, Dr. Peterson stated that
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claimant's anterior scalene condition "conceivably” was related to her work activity, with the
understanding that claimant drove "eight to ten hours a day.” (Ex. 25b-10). Although she eventually
responded affirmatively to a question from claimant's counsel as to whether she believed it was
medically probable that the anterior scalene condition was work-related, it is not clear from Dr.
Peterson's testimony that she ever reached an opinion based on reasonable medical probability. (Ex.
25b-9, 10). Gormley v. SAIF, 52 Or App 1055 (1981); James W. Henry, 51 Van Natta 1822 (1999).
Moreover, Dr. Peterson based her opinion on an incorrect assumption regarding the extent of claimant's
driving. Claimant's testimony at hearing was that she drove up to eight to ten hours per day, but only
three to four days per week. (Tr. 10).

In’addition, although he generally concurred with Dr. Peterson's report that had diagnosed the
anterior scalene condition, Dr. Puziss never diagnosed this condition. (Exs. 17, 22c). Even assuming
claimant suffered from an anterior scalene condition, Dr. Puziss could not explain the cause of the
condition. (Ex. 22¢-3). He speculated that the condition may be due to poor conditioning. (Id).
Because we do not find Dr. Peterson's opinion persuasive, and Dr. Puziss could not state an opinion as
to the cause of the anterior scalene condition, we find that claimant has not sustained her burden of
proof with regard to the compensability of this condition. Accordingly, we reverse the ALJ's order in
regard to the compensability of the anterior scalene condition.

Claimant's attorney is entitled to an assessed fee for services on review regarding the
compensability of the bilateral carpal tunnel condition. ORS 656.382(2). After considering the factors
set forth in OAR 438-015-0010(4), and applying them to this case, we find that a reasonable fee for
claimant's attorney's services on review is $1,500, payable by the insurer. In reaching this conclusion,
we have particularly considered the time devoted to the issue (as represented by claimant's respondent’s
brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated December 17, 1999 is reversed in part and affirmed in part. That portion
of the ALJ's order that set aside the insurer's denial of claimant's anterior scalene condition is reversed.
The remainder of the order is affirmed. For services on review, claimant's attorney is awarded $1,500,
payable by the insurer. :

April 12, 2000 _ Cite as 52 Van Natta 664 (2000)

In the Matter of the Compensation of
L. C. DURETTE, Claimant
WCB Case No. 99-04382
ORDER OF ABATEMENT
Popick & Merkel, Claimant Attorneys
Neil W. Jones, Defense Attorney

On March 15, 2000, we issued an Order on Review that reversed an Administrative Law Judge's
(AL]'s) order that set aside the insurer's denial of claimant's claim for a right shoulder injury. Asserting
that the AL] was in the best position to make a credibility finding in this case, claimant seeks
reconsideration of our decision and affirmance of the ALJ's order. Alternatively, claimant contends that
this matter should be remanded to the ALJ to make findings concerning the disputed issues of fact
regarding a shoulder injury at claimant's home.

In order to further consider claimant's contentions, we withdraw our March 15, 2000 order. The
insurer is granted an opportunity to respond. To be considered, that response must be filed within 14
days from the date of this order. Thereafter, we will take this matter under advisement.

IT IS SO ORDERED.
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In the Matter of the Compensation of
MICHAEL C. JENSEN, Claimant
WCB Case No. 98-02785
ORDER ON REVIEW
Michael B. Dye, Claimant Attorney
Meyers, Radler, et al, Defense Attorneys

April 13, 2000 . Cite as 52 Van Natta 665 (2000) 665

Reviewed by Board Members Haynes and Biehl.

Claimant requests review of that portion of Administrative Law Judge (AL]J) Nichols' order that
upheld the self-insured employer's denial of claimant's low back injury claim. On review, the issue is
compensability.] We affirm.

FINDINGS OF FACT

We adopt the ALJ's "Findings of Fact.”

CONCLUSIONS OF LAW AND OPINION

We adopt the ALJ's "Conclusions of Law and Opinion," except for the second paragraph, with
the following supplementation.

On July 15, 1998, the employer denied claimant's 1998 low back strain injury claim, stating that
"the major contributing cause of [claimant's] complaint's are [sic] unrelated to [his] work activities." (Ex.
22). Claimant requested a hearing contesting the denial. At the hearing, the ALJ stated that the issues
were as raised by the denial (and penalties) and the parties agreed. (Tr. 4-5). The ALJ also noted that
the denial "relates to an injury that occurred in December of 1996." (Tr. 5). Arguably, the denial's
caption reference to the 1996 injury limited its scope. However, because the body of the denial referred
to claimant's "work activities” generally, without mentioning the 1996 injury, we are not persuaded that
the compensability issue was limited at hearing to the compensability of claimant's 1998 low back strain
as a consequence of the 1996 injury.

Nonetheless, we agree with the AL] that the result is the same if the claim is evaluated as a
"separate” injury, because the standard of proof is still "major contributing cause."

Claimant's bilateral arm conditions preexisted the 1998 back strain and combined with his lifting
activities at work to cause his back injury. (Tr. 9, 11, 13; see Exs. 17, 18, 29-7). Therefore, we agree
with the ALJ that ORS 656.005(7)(a)(B) applies to the "new injury” claim and claimant must prove that
his work activities contributed more to his strain (or disability or need for treatment for the strain) than
did all other factors combined. See, e.g., McGarrah v. SAIF, 296 Or 145, 146 (1983). ‘In other words,
persuasive medical evidence must evaluate the relative contribution of the causes and explain why
the work injury (in 1996 and/or 1998) contributed more to the back strain than all other factors (including
claimant's noncompensable ulnar neuropathy) combined. See Dietz v. Ramuda, 130 Or App 397 (1994),
rev dismissed 320 Or 416 (1995). Because there is no such medical evidence in this case, we agree with
the ALJ that claimant's back injury claim must fail.

ORDER

The ALJ's order dated November 8, 1999 is affirmed.

T Claimant asks us to take administrative notice of another Opinion and Order. We need not decide whether the order
would be properly subject to notice because, even if it was considered, it would not affect the result in this case. See John G.
Randolph, 48 Van Natta 162, 164 (1996).
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In the Matter of the Compensation of
FRANCISCO J. MARTINEZ, Claimant
WCB Case No. 99-08537
ORDER ON REVIEW
Adams, Day, et al, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Meyers and Biehl.
The SAIF Corporation requests review of Administrative Law Judge (ALJ]) Nichols' order that
assessed a penalty for allegedly unreasonable delay in payment of compensation. On review, the issue

is penalties. We vacate the AL]'s order and dismiss claimant's request for hearing.

FINDINGS OF FACT

Following what claimant asserts was an unreasonable delay in the payment of compensation on
his compensable claim, on October 26, 1999, claimant requested a hearing on the issues of temporary
total disability and sought a penalty and attorney fees. The parties stipulated that, prior to the hearing,
SAIF paid the benefits and that the amount was correct. At the time of hearing the sole issue was
entitlement to penalties and attorney fees for allegedly untimely payment of the temporary disability
benefits.

CONCLUSIONS OF LAW AND OPINION

As the AL]J's order states, the only issue at hearing was whether the employer had unreasonably
delayed payment of compensation, thus entitling claimant to a penalty and attorney fee. Claimant
contended that the employer was required to pay temporary disability benefits when the employer knew
that claimant was absent from work due to surgery for the compensable injury. SAIF responded that it
timely paid compensation on November 10, 1999, upon receipt of the time cards on November 9, 1999.
The ALJ disagreed with SAIF's position and assessed a penalty for untimely payment of the time loss
benefits under ORS 656.262(11).

ORS 656.262(11)(a) provides, in part, that "[n]Jotwithstanding any other provision of this chapter,
the director shall have exclusive jurisdiction over proceedings regarding solely the assessment and
payment of the additional amount described in this subsection.” Thus, where the sole issue is a penalty
under ORS 656.262(11), the director has exclusive jurisdiction over that issue. See Corona v. Pacific
Resource Recycling, 125 Or App 47 (1993) (the Director has exclusive jurisdiction where the sole issue is
the entitlement to a penalty); Robert Geddes, 47 Van Natta 2388 (1995) (same).

Here, because claimant's hearing request raised temporary disability, in conjunction with
penalties and attorney fees, the Hearings Division was initially authorized to address those matters. See,
Marsha E. Westenberg, 49 Van Natta 2178 (1997) (Hearings Division and Board retain jurisdiction where
the claimant raises entitlement to temporary disability as well as penalties). However, when the
temporary disability issue was withdrawn as an issue prior to the hearing, the AL]J lost authority to
resolve the remaining penalties/attorney fee issue. See Donald Holcomb, 50 Van Natta 874 (1998); Robert
Geddes, 47 Van Natta at 2390. Under such circumstances, the ALJ's order must be vacated and
claimant's hearing request dismissed. !

ORDER

The ALJ's order dated December 2, 1999 is vacated. Claimant's request for hearing is dismissed.

1 Even though the issue was not raised by a party, because the penalty issue is jurisdictional and we are without
jurisdiction to hear the appeal, we must dismiss it. E.g., Hill v. Oland, 52 Or App 791, 794 (1981).
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In the Matter of the'Compensation of
ROBERT W. McQUEEN II, Claimant
WCB Case No. 98-08439
ORDER ON RECONSIDERATION
David C. Force, Claimant Attorney
VavRosky, MacColl, et al, Defense Attorneys
Starr & Vinson, Attorneys

Claimant requests reconsideration of our March 23, 2000 Order on Review. Specifically,
claimant contends that he is entitled to an increased attorney fee for services on review. The insurer has
also requested reconsideration of our Order on Review, and again contends that the Administrative Law
Judge's (AL]'s) order should be reversed.

After considering the insurer's arguments with respect to the merits of this case, we adhere to
our decision to affirm the ALJ's order. We add the following supplementation regarding claimant's
request for an increased attorney fee.

Our order affirmed an Administrative Law Judge (AL]'s) order that: (1) set aside the insurer's
denial, on the merits, of claimant’s ulnar neuropathy condition; (2) set aside a portion of the denial,
pertaining to left ulnar nerve and ulnar groove strain conditions on the ground that no claim had been
made; and (3) found that claimant's left elbow epicondylitis claim had been prematurely closed. The -
AL] awarded an attorney fee of $4,300 for prevailing over the "ulnar neuropathy" denial. The ALJ also
awarded an "out-of-compensation” attorney fee based on his finding of premature closure. On review,
we awarded claimant an attorney fee of $1,500, pursuant to ORS 656.382(2).

In support of his request for reconsideration, claimant contends that he is also entitled to an
attorney fee pursuant to ORS 656.386(1) for his counsel's services on review, as he "finally prevailed
before the Board in overcoming the insurer's denial of his compensable ulnar neuropathy claim within
the meaning of ORS 656.386(1)(a).” We disagree. '

Entitlement to attorney fees in workers' compensation cases is governed by statute. Unless
specifically authorized by statute, attorney fees cannot be awarded. Forney v. Western States Plywood, 297
Or 628 (1984). ORS 656.386(1)(a) provides, in pertinent part:

"In all cases involving denied claims where a claimant finally prevails against the denial
in an appeal to the Court of Appeals or petition for review to the Supreme Court, the
court shall allow a reasonable attorney fee to the claimant's attorney. In such cases
involving denied claims where the claimant prevails finally in a hearing before an
Administrative Law Judge or in a review by the Workers' Compensation Board, then the
Administrative Law Judge or board shall aliow a reasonable attorney fee."

The statute makes it clear that a fee under this section is appropriate in cases where claimant has
appealed and prevailed. Here, claimant prevailed at hearing before the AL]J (as opposed to prevailing at
the Board level), and was awarded attorney fees by the AL]J for finally prevailing over the denial of
claimant's ulnar neuropathy condition. On Board review, however, claimant was not appealing, but
was defending against the insurer's request for review. Consequently, our award was made pursuant to
ORS 656.382(2) which provides for a fee when the insurer initiates the appeal and the Board finds that
the compensation awarded by the AL]J's order to claimant should not be disallowed or reduced.
Accordingly, claimant's request for an attorney fee pursuant to ORS 656.386(1) must be denied.

On reconsideration, claimant also contends that our fee on review was based solely on the
premature closure issue and no fee was awarded for his counsel's services regarding the issue of
compensability. We note, however, that our order provides that the award was being determined, in
part, by the complexity of the "issues.” Order on Review, pg. 1. Consequently, our attorney fee award
on review acknowledges the fact that claimant did prevail on more than one issue.

Claimant finally contends that the amount of the attorney fee is insufficient, considering the 16
hours he has spent providing services on Board review. Specifically, he asserts that the attorney fee
award "under both statutes” should be $2,800.

As previously noted, claimant is not entitled to an additional attorney fee under ORS 656.386
beond the $4,300 fee previously granted by the AL]'s order. Furthermore, we are not authorized to
increase the ALJ's "out-of-compensation” attorney fee regarding the premature closure issue.
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Additionally, on review, claimant devoted services to the issue of the denial of ulnar nerve and
ulnar groove strain. The AL]J set aside the denial on the ground that no claim had been made for such
conditions. We acknowledge that the insurer argued, on review, that a claim had been made and the
ALJ's order should be reversed. Although claimant's counsel responded to the issue and devoted time
to that issue, there is no attorney fee available for services regarding the "moot” denial because the AL]
did not "award” any compensation for those conditions. Consequently, there is no basis for an attorney
fee award pursuant to ORS 656.382(2) for that issue.

Finally, claimant's counsel contends that he has devoted 16 hours toward services on review in
this matter. A statement of services has not been submitted in this case and, as noted, portions of
claimant's brief pertain to matters for which an attorney fee is not available. We reach our conclusion,
considering claimant's counsel's notation of hours and the issue on review, with regard to the time
devoted to this matter. Moreover, time devoted to the case is but one factor we consider in determining
a reasonable attorney fee. Additionally, a reasonable attorney fee is not based solely on a strict
mathematic calculation. "See Cheryl Mohrbacher, 50 Van Natta 1826 (1998); Danny G. Luehrs, 45 Van Natta
889, 890 (1993). OAR 438-015-0010(4) instead requires consideration of numerous other factors besides
time devoted to the case, such as the complexity of the issues, the value of the interest involved, skill of
the attorneys, the nature of the proceedings, the benefits secured, and risk that an attorney's effort may
go uncompensated. See Schoch v. Leupold & Stevens, 162 Or App 242 (1999).

Consequently, after again considering the aforementioned factors and claimant's request on
reconsideration, we continue to conclude that $1,500 is a reasonable fee for claimant's counsel's services
on review, to be paid by the insurer.

Accordingly, our March 23, 2000 order is withdrawn. On reconsideration, as supplemented
herein, we republish our March 23, 2000 order in its entirety. The parties' rights of appeal shall begin to

run from the date of this order.

IT IS SO ORDERED.

April 13, 2000 - ' Cite as 52 Van Natta 668 (2000)

In the Matter of the Compensation of
MICHELLE L. SHANNON, Claimant
WCB Case No. 99-06106
ORDER ON REVIEW
Nicholas M. Sencer, Claimant Attorney
Cavanagh & Zipse, Defense Attorneys

Reviewed by Board Members Biehl and Bock.

The insurer requests review of Administrative Law Judge (AL]) Podnar's order that set aside its
denial of claimant's occupational disease claim for bilateral carpal tunnel syndrome. On review, the
issue is compensability.

We adopt and affirm the AL]'s order with the following supplementation.

Relying on the opinion of the attending physician, Dr. Kaesche, the AL]J set aside the insurer's
denial of claimant's bilateral carpal tunnel condition, finding that work activities as a dental hygienist
were the major contributing cause of the disputed condition. On review, the insurer contends that Dr.
Kaesche's opinion is flawed because he incorrectly assumed that carpal tunnel symptoms that first
appeared in connection with claimant's pregnancy were "transient” and because he did not receive a
sufficiently detailed description of claimant's work activities. For the following reasons, we find the
insurer's contentions unpersuasive and affirm the AL]'s compensability determination.

Absent persuasive reasons to do otherwise, we generally give greater weight to the opinion of
the attending physician. Weiland v. SAIF, 64 Or App 810 (1983). Here, we do not find persuasive
reasons to depart from our practice of giving greater weight to the attending physician's opinion.
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Claimant, who is right hand dominant, developed primarily left sided symptoms in March 1999,
consisting of numbness and tingling. She eventually sought treatment from Dr. Farley on May 5, 1999,
who then referred claimant to Dr. Kaesche. Dr. Kaesche first examined claimant on May 21, 1999 for
complaints of numbness in the hands. (Ex. 23).

The history portion of Dr. Kaesche's chart note states that claimant developed some
"dysesthesias” in both hands while pregnant. Dr. Kaesche then wrote: "She has delivered many months
ago. These have not improved at all. She has tried splints and Advil and has not gotten any
improvement. She saw Dr. Farley and is referred for an evaluation.” Later, after attributing claimant’s
carpal tunnel condition in major part to her employment duties, Dr. Kaesche opined that claimant had
only "mild transient symptoms” consistent with carpal tunnel during her pregnancy in 1998. (Ex. 37-1).

The insurer contends that Dr. Kaesche's description of claimant's pregnancy-related carpal
tunnel symptoms as "transient” is incorrect in light of the history contained in the May 1999 chart note.
The insurer asserts that this chart note establishes that carpal tunnel symptoms persisted after the
pregnancy and supports the conclusion of the examining physician, Dr. Button, and a physician who
reviewed medical records, Dr. Bell, that the pregnancy was the major contributing cause of the carpal
tunnel condition.

Having reviewed the May 1999 chart note, we find that, while it could be interpreted in the
manner which the insurer suggests, it is also ambiguous because it is unclear to what the word "these”
refers to. Moreover, the reference to splints and Advil probably refers to Dr. Farley's May 5, 1999 chart
note which states that claimant's left hand was put in a splint and that she was given anti-
inflammatories. (Ex. 19). Accordingly, the lack improvement noted in Dr. Kaesche's May 21, 1999 chart
note could refer to the period between Dr. Farley's May 5, 1999 examination and Dr. Kaesche's later in
May. Thus, we do not find that Dr. Kaesche's chart note necessarily establishes continuous carpal
tunnel symptoms after their first appearance during claimant's pregnancy. In fact, the record contains
evidence that supports a contrary conclusion.

On December 3, 1998, Dr. Farley performed a 6-week post-partum check at which time claimant
was reported to be "feeling fine.” (Ex. 14). No carpal tunnel complaints were reported. In addition, on
February 3, 1999, claimant was reported to be in "good health." (Ex. 18). Again, no carpal tunnel
symptoms were reported. Finally, no carpal tunnel symptoms were mentioned during an office visit
with a registered nurse on March 3, 1999 for reported positional vertigo. (Ex. 19).

In summary, our review of the medical records does not persuade us that Dr. Kaesche's belief
that claimant experienced only transient symptoms associated with her pregnancy was incorrect. Thus,
we now proceed with an evaluation of the insurer's contention that Dr. Kaesche did not have a
sufficient understanding of the nature of the physical activities involved in claimant's work as a dental
hygienist.

On August 18, 1999, claimant asked Dr. Kaesche whether her carpal tunnel condition was work
related. Dr. Kaesche advised that claimant would have to provide a "precise and detailed history” about
the use of her hands. (Ex. 33). In October 1999, Dr. Kaesche agreed that claimant's work activities
were the major factor in her carpal tunnel condition. (Ex. 37). There is, however, no specific
confirmation in the October 1999 report that claimant provided the detailed description of her duties Dr.
Kaesche requested. Because of this, the insurer asserts that Dr. Kaesche's opinion is not persuasive for
lack of a complete history. We disagree with this argument.

Dr. Kaesche's October 1999 report indicates that his opinion was based on, among other things,
his knowledge of the work of a dental hygienist. Dr. Kaesche explained that claimant's work required
constant use of the hands to manipulate dental instruments and that claimant was required to flex,
extend and rotate her wrist in awkward positions while applying significant force to accurately
manipulate the dental instruments. (Ex. 37-2). Dr. Kaesche further explained that claimant was
required to use both hands to manipulate dental instruments as well as the soft tissues of her patients'
mouths. (Ex. 37-3). According to Dr. Kaesche, claimant had to constantly use both hands in awkward
positions while exerting controlled force over an extended period. Id.

Claimant's credible testimony is consistent with Dr. Kaesche's history. Claimant testified that
she manipulated dental instruments with both hands and that she used both hands equally. (Tr. 14).
Moreover, claimant testified that she used her left hand to manipulate soft tissue and applied constant
pressure as she worked inside a patients' mouth. (Tr. 16). Claimant furthered described significant
activity involving the left as well as the dominant right hand. (Trs. 16-19).
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The insurer points to the testimony of Arterberry, the employer's hygiene coordinator, who
agreed with claimant's .description of her hand use, but disagreed with claimant's statement that she
used both hands equally. Arterberry testified that the "right hand would work more than the left
hand.” (Tr. 28). Arterberry, however, conceded that she was not a dental hygienist and had not
"walked in [claimant's] shoes before.” (Ex. 27). In light of this, and the fact that Arterberry agreed with
claimant's description of her job duties, we conclude that claimant's testimony regarding the nature of
her duties was credible and accurate. Moreover, we conclude that Dr. Kaesche's understanding of
claimant's duties is also consistent with that testimony.

Accordingly, we conclude that Dr. Kaesche had a sufficiently complete and accurate
understanding of claimant's employment duties. We further agree with the ALJ that Dr. Kaesche's
opinion is well-reasoned and persuasive and, thus, satisfies claimant's burden of proving a compensable
occupational disease. See Somers v. SAIF, 77 Or App 259, 263 (1986) (more weight given to those
opinions that are well-reasoned and based on complete information).

+ Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney’s services on review is $1,500, payable by the insurer. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant's respondent’s brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated November 16, 1999 is affirmed. For services on review, claimant's
attorney is awarded an assessed fee of $1,500, to be paid by the insurer.

April 13, 2000 Cite as 52 Van Natta 670 (2000)

In the Matter of the Compensation of
MAVIS SMITH, Claimant
WCB Case No. 99-08711
ORDER DENYING MOTION TO DISMISS
Lundeen, et al, Defense Attorneys

Claimant, pro se, has requested Board review of Administrative Law Judge (ALJ) Lipton's order
that upheld the insurer's denial of claimant's left hand and wrist injury claim. Contending that it has
not received timely notice of claimant's appeal, the insurer has moved the Board for an order dismissing
claimant's request for review. We deny the motion.

FINDINGS OF FACT

On March 2, 2000, the ALJ issued his order. The order recited that copies had been mailed to
claimant, the employer, the insurer, and its attorney.

On March 21, 2000, the Board received claimant's March 15, 2000 request for review of the ALJ's
order.

On March 27, 2000, the Board mailed a computer-generated letter to the parties and the insurer's
attorney acknowledging receipt of claimant's request for review. The insurer received this
acknowledgment on March 28, 2000.

CONCLUSIONS OF LAW AND OPINION

An Al]J's order is final unless, within 30 days after the date on which a copy of the order is
mailed to the parties, one of the parties requests Board review under ORS 656.295. ORS 656.289(3).
Requests for Board review shall be mailed to the Board and copies of the request shall be mailed to all
parties to the proceeding before the AL]. ORS 656.295(2). Compliance with ORS 656.295 requires that
statutory notice of the request for review be mailed or actual notice be received within the statutory
period. Argonaut Insurance Co. v. King, 63 Or App 847, 852 (1983).
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The failure to timely file and serve all parties1 with a request for Board review requires
dismissal. Mosley v. Sacred Heart Hospital, 113 Or App 234 (1992). However, a non-served party's actual
notice of the appeal within the 30-day period will save the appeal. See Zurich Ins. Co. v. Diversified Risk
Management, 300 Or App 47, 51 (1985); id. '

Here, on March 21, 2000, the Board received claimant's request for review of the ALJ's March 2,
2000 order. Because March 21, 2000 was within 30 days of the ALJ's order, the request was timely filed.
ORS 656.289(3); 656.295(2); OAR 438-005-0046(1)(a).

Moreover, the record does not indicate whether claimant provided a copy of her request for
review to the insurer. Nonetheless, the insurer received the Board's March 27, 2000 acknowledgment of
claimant's request for review on March 28, 2000. Because that date is within the 30-day statutory appeal
period from the ALJ's March 2, 2000 order, the insurer received timely actual notice of the request for
review. See Allasandra W. O'Reilly, 40 Van Natta 1180 (1988). Consequently, we are authorized to
consider claimant's request for Board review. o

Accordingly, we deny the motion to dismiss. Enclosed with claimant's and the insurer's copies
of this order are copies of the hearing transcript. In addition, the following briefing schedule has been
implemented. Claimant's appellant's brief (her written argument explaining why she disagrees with the
AL]J's decision) must be filed within 21 days from the date of this order. (Claimant is reminded to send
a copy of her brief to the insurer's attorney.) The insurer's respondent's brief must be filed within 21
days from the date of mailing of claimant's brief. Claimant's reply brief (her written reply to the
arguments contained in the insurer's brief) must be filed within 14 days from the date of mailing of the
insurer's brief. Thereafter, this case will be docketed for review.

IT IS SO ORDERED.

1 “Party” means a claimant for compensation, the employer of the injured worker at the time of injury, and the insurer,
if any, of such employer. ORS 656.005(21).

April 14, 2000 ' Cite as 52 Van Natta 671 (2000)

In the Matter of the Compensation of
GENEVIEVE K. BRIDGES, Claimant
Own Motion No. 99-0072M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Martin L. Alvey, Claimant Attorney
Saif Legal Department, Defense Attorney

Claimant requests review of the SAIF Corporation's October 29, 1999 Notice of Closure which
closed her claim with an award of temporary disability compensation from April 5, 1999 through
October 21, 1999. SAIF declared claimant medically stationary as of October 21, 1999. Claimant
contends that she is entitled to additional benefits as she was not medically stationary when her claim
was closed. '

A claim may not be closed unless the claimant’s condition is medically stationary. See OAR 438-
012-0055(1). "Medically stationary” means that no further material improvement would reasonably be
expected from medical treatment or the passage of time. ORS 656.005(17). Claimant bears the burden
of proving that she was not medically stationary at claim closure. Berliner v. Weyerhaeuser Corp., 54 Or
App 624 (1981). The propriety of the closure turns on whether claimant was medically stationary at the
time of the October 29, 1999 Notice of Closure, considering claimant's condition at the time of closure
and not of subsequent developments. See ORS 656.268(1); Sullivan v. Argonaut Ins. Co., 73 Or App 694
(1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The issue of claimant's medically
stationary status is primarily a medical question to be decided based on competent medical evidence.
Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7, 12, (1980).
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In a November 8, 1999 letter, we requested SAIF to submit copies of materials considered in
closing the claim. Upon submission of these materials, claimant was allowed 15 days to submit
additional materials.]  SAIF submitted its response on November 12, 1999 (as supplemented on
December 2, 1999), however, no further response has been received from claimant. Therefore, we will
proceed with our review.

On October 21, 1999, claimant underwent a "closing” examination by her treating physician, Dr.
Grewe. In his chart note following that examination, Dr. Grewe opined that "from a neurological
standpoint [claimant] is felt to be medically stationary.” He also reported that there was marked
tenderness and pain with claimant's right shoulder range of motion and recommended evaluation by a
shoulder specialist to rule out the possibility of an intrinsic shoulder pathology. Furthermore, he noted
that claimant requested more physical therapy to help her learn how to "work overhead and with
pushing and pulling work.” Dr. Grewe explained that claimant had been through extensive physical
therapy in the past and that although a current regime of physical therapy may not offer further
improvement, he opined that it could be tried as an "attempt at palliative care.” In closing, Dr. Grewe
once again reiterated that from a neurological standpoint claimant was medically stationary, but
recommended that she undergo a right shoulder evaluation prior to closing her claim. No further
follow-up appointments were scheduled.

Claimant contends that she was not medically stationary when SAIF closed her claim because
with her physical therapy treatment, she continues to materially improve. In support of her contention,
she points out that her grip strength has improved "by 10 [pounds].” She noted that her physical
therapist indicated that with the next twelve visits not only will her strength improve but she may be
able to return to work at the same occupation she held prior to her surgeries. Claimant submitted a
November 9, 1999 physical therapy report wherein the physical therapist noted that claimant: (1) did
have an intrinsic right shoulder problem unrelated to her cervical spine condition; and (2) shown signs
of objective improvement when comparing grip strength and shoulder flexion ROM to her physical
capacity evaluation of September 2, 1999.

However, claimant's claim was accepted for a cervical strain and C5-6 spondylosis with nerve
root compression. The record does not indicate that a right shoulder condition has been accepted by
SAIF. Therefore, unless SAIF has accepted a right shoulder condition, claimant must establish that she
was not medically stationary at closure with respect to her accepted cervical condition. Rogers v. Tri-Met,
75 Or App 470 (1985). All of claimant's "material” improvement has been to the strengthening and
increased range of motion to her right shoulder. Although Dr. Grewe recommended evaluation of her
right shoulder condition, he did not relate the possible right shoulder condition to her compensable
claim and found her medically stationary from a neurological standpoint with respect to her accepted
cervical condition. He further noted that the physical therapy requested by claimant could be
considered palliative treatment. In using the term "palliative,” it follows that the need for physical
therapy would not necessarily establish that claimant was not medically stationary. Maarefi v. SAIF, 69
Or App 527, 531 (1984).

Claimant's physical therapist also noted a right shoulder problem but specifically stated that it
was unrelated to her cervical spine condition. He also noted that her improvement was in her grip
strength and shoulder flexion. No reference was made to a material improvement of her compensable
cervical condition.

Based on the uncontroverted medical evidence, we find that claimant has not met her burden of
proving that she was not medically stationary on the date her claim was closed. Therefore, we conclude
that SAIF's closure was proper.

Accordingly, we affirm SAIF's October 29, 1999 Notice of Closure in its entirety.

IT IS SO ORDERED.

1 At claimant's request, she was granted an extension of time in which to file her responsive documents. To be
considered, her response was due on or before March 23, 2000. Inasmuch as the time to respond as elapsed, the Board has
proceeded with its review.
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" In the Matter of the Compensation of
GREGORY P. HUBLITZ, Claimant
WCB Case No. 99-04481
ORDER ON REVIEW
Michael B. Dye, Claimant Attorney
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Haynes and Bock.

The SAIF Corporation requests review of that portion of Administrative Law Judge (ALJ)
Johnson's order that increased claimant's scheduled permanent disability for the loss of use or function
of the left foot (ankle) from 59 percent (79.65 degrees), as awarded by an Order on Reconsideration, to
64 percent (96.4 degrees). Claimant cross-requests review of that portion of the ALJ's order that
declined to award additional scheduled permanent disability for a chronic condition. On review, the
issue is extent of scheduled permanent disability. We modify.

FINDINGS OF FACT

We adopt the AL]'s findings of fact and briefly summarize the pertinent facts as follows.

In January 1997, claimant sustained a comminuted fracture of the os calcis of the left foot and
underwent surgical open reduction and internal fixation, with a left iliac crest bone graft and a skin graft
to the left heel. Shortly thereafter he developed post-operative osteomyelitis involving the left
calcaneus. He underwent several more operations, including debridement of bone, fusion of the
subtalar joint, and fusion of the calcaneocuboid joint. SAIF accepted a left calcaneus fracture and
neutrophilic osteomyelitis.

In October 1998, Ms. Bottomly, O.T.R., performed a physical capacities evaluation that was
concurred in by Dr. Woll, claimant's attending surgeon.

A January 15, 1999 Notice of Closure awarded claimant 34 percent scheduled permanent
disability for his left ankle, based on range of motion impairment. Claimant requested reconsideration.

In April 1999, Dr. Gallagher, orthopedist, performed an arbiter's examination.

A May 7, 1999 Order on Reconsideration increased claimant's scheduled permanent disability to
59 percent for the left foot (ankle), based on the arblters fmdmgs of decreased range of motion.
Claimant requested a hearing.

CONCLUSIONS OF LAW AND OPINION

At hearing, claimant asserted that, based on the medical arbiter's report, he was entitled to
additional scheduled permanent disability for loss of plantar sensation in his left foot and for an inability
to repetitively use his left foot/ankle. The ALJ awarded claimant 5 percent for partial loss of sensation
under OAR 436-035-0200, but declined to award an additional amount for an inability to repetitively use
his left foot/ankle.

On review, SAIF argues that the AL]J erred in awardmg clalmant 5 percent for loss of sensation
in the left foot because there were no "objective findings” in that regard.] Specifically, SAIF argues that
the medical arbiter's statement that the slight decrease in light touch was due to the multiple surgeries
that claimant had is a subjective finding that is not reproducible, measurable or observable, as required
by ORS 656.005(19). We disagree.

ORS 656.283(7) requires that "any finding of fact regarding the worker's impairment must be
established by medical evidence that is supported by objective findings.” See also ORS 656.726(3)(f)(B)
("Impairment is established by a preponderance of medical evidence based upon objective findings");
OAR 436-035-0010 ("all disability ratings * * * shall be established on the basis of medical evidence that

1 The parties agree that, if the ALJ]'s award is sustained on review, it should be combined and not added to the
59 percent scheduled permanent disability awarded by the Order on Reconsideration. We have done so in our final calculation of
claimant's scheduled permanent disability.
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is supported by objective findings"). ORS 656.005(19) defines objective findings as "verifiable
indications of injury or disease.” The statute further provides that "'objective findings' does not include
physical findings or subjective responses to physical examinations that are not reproducible, measurable
or observable." The requirements of "reproducible, measurable or observable" are expressed in the
disjunctive, rather than the conjunctive. Thus, meeting any one of these requirements is sufficient to
support a finding of "objective findings." Tony D. Houck, 48 Van Natta 2443 (1996), aff'd mem Atlas Bolt
& Screw v. Houck, 151 Or App 200 (1997).

In this case, with regard to claimant's sensation, the medical arbiter reported as follows:

"Sensation is slightly decreased to light touch on the dorsolateral and plantar lateral
aspect of the left foot as a result of the multiple operations and scarring throughout the
lateral side of the foot and ankle. Two-point discrimination is normal in the area of
slight hypesthesia.

ik ok ok ok ok

"All findings are valid and are related to the accepted condition of left calcaneal fracture,
neutrophilic osteomyelitis.” (Ex. 46-2, -3).

The arbiter explained that claimant's hypesthesia was the result of multiple surgeries in the area
where claimant experiences a lack of sensation. The loss of sensation reported by claimant is verified by
the arbiter's physical observation of that portion of claimant's foot. We find that such findings meet the

‘ requirements of ORS 656.005(19) because they are verifiable indications of injury or disease which are
observable. See Donald L. Grant, 49 Van Natta 250 (1997) (findings of an antalgic galt and pain centered
over the plantar medial heel are verifiable indications of injury which are observable).2

Finally, SAIF contends that the arbiter's report is inconsistent because the two point
discrimination test results were "normal.” We conclude that such a finding of "normalcy” does not
defeat claimant's award for partial loss of plantar sensation in the foot, as the two point discrimination
method is used only to establish a value for loss of sensation in fingers and hands, not to establish loss
of plantar sensation in the foot. Compare OAR 436-035-0110(1)(a) (requiring the use of the two point
discrimination test found in the AMA Guides, 3rd Ed. Rev., 1990, to rate loss of palmar sensation in the
hand, fingers or thumb) with OAR 436-035-0200(1) (rating loss of plantar sensation in the foot as partial
or total, without reference to the use of any test.) The extent of impairment is determined by the
standards. Here, claimant has established by objective findings a partial loss of plantar sensation in his
left foot. Accordingly, he is entitled to an additional 5 percent scheduled permanent disability award.
OAR 436-035-0200(1).

We next turn to claimant's contention that he should receive an additional value of 5 percent for
a chronic condition that significantly limits the repetitive use of his left lower leg.

The ‘AL]J concluded that claimant is not entitled to a permanent disability award for a chronic
condition significantly limiting repetitive use of his left lower leg, based on a finding that claimant's
limitations in walking on uneven surfaces, crouching and climbing stairs were merely "the consequences

2 we distinguish our conclusion in this case from that in John G. Gesner, 49 Van Natta 2147 (1997). In Gesner, the
medical arbiter reported normal sensory testing to pinwheel, remarking that the claimant had a slight feeling of somewhat
decreased sensation over the entire plantar surface of the left foot compared to the right. But, unlike in this case, the arbiter
indicated: "No obvious sensory abnormality was observed."

Because the record in Gesner did not indicate whether the claimant reported feeling a loss of sensation on more than one
occasion (or whether the medical arbiter repeated the pinwheel testing a number of times during his examination), we were not
persuaded that that finding was "reproducible.” Moreover, considering the arbiter's comment that no obvious sensory abnormality
was observed, we found that the claimant's subjective response regarding decreased sensation was neither reproducable,
measurable or observable.

Here, in contrast, the arbiter observed an obvious sensory abnormality that he attributed to the multiple surgeries
involving the plantar surface of claimant's foot.
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of a sizable PPD award based upon impairment and not qualifying as a 'true' chronic condition,”
particularly as the arbiter did not use "magic words" that might have entitled claimant to a chronic
condition award. We agree that claimant has not established his entitlement to an additional award for
a chronic condition, but for the following reasons.

Pursuant to the standards, a claimant is entitled to a 5 percent scheduled chronic condition
impairment value if a preponderance of medical opinion establishes that, due to a chronic and
permanent medical condition, the worker is significantly limited in the repetitive use of his left lower leg
(below knee/foot/ankle). OAR 436-035-0010(5)(a). (Emphasis added.)

In determining impairment under the standards, we may rely on the findings of the attending
physician at the time of closure, and the subsequent findings of the medical arbiter. ORS
656.245(2)(b)(B), 656.268(7)(a) and 656.268(7)(b); OAR 436-035-0007(12) and (13). Where the findings of
the arbiter and the treating physician differ, we defer to the medical arbiter unless a preponderance of
the evidence establishes a different level of impairment. OAR 436-035-0007(13).

Dr. Woll, claimant's attending surgeon, concurred in an October 26, 1998 Physical Capacities
Examination (PCE). (Exs. 39, 40). Based on the job modifications noted in the PCE, the medical arbiter
reported that claimant is:

"[T]o avoid unprotected heights. He may climb a ladder but he is not to work while
standing on the rung of a ladder. He is unable to crouch deeply but can kneel. He is
able to climb stairs at a slow pace. He is able to lift in the medium physical demand
range unless it is off the floor where he would fall into the light medium physical
demand range. He is able to carry objects up to the light medium physical demand
range, he has no restrictions to sitting, standing, or walking as long as the surface is
even and as long as he is wearing a boot with good support. He is to limit his time on
uneven ground to no more than 60 minute intervals and no more than 4 hours of his

~ normal 9 hour day is to be on uneven ground. [Claimant's] work modification will be
permanent.” (Ex. 46-2).

Consistent with the PCE, the medical arbiter permanently limited claimant's walking on uneven
ground to no more than 60 minutes at a time and to no more than four hours in a workday. He also
permanently restricted claimant from standing on the rungs of a ladder to work and from crouching, due
to his accepted condition.

Although claimant has permanent restrictions on the amount of time he can walk on uneven
ground, and is permanently restricted from standing on a ladder or crouching, the medical arbiter did
not state that claimant was significantly restricted from the repetitive use of his left lower leg, ankle or
foot. Moreover, the PCE (with which Dr. Woll concurred) indicated in addition to the above restrictions
only that claimant would move more slowly on uneven ground or on stairs. (Ex. 39-3). Based on the
medical evidence, we conclude that claimant has not established, by a preponderance of the medical
evidence, that he has a chronic and permanent medical condition which significantly limits repetitive use
of his left ankle or foot.

Finally, we combine the impairment values for the left foot for a total value of 61 percent
scheduled permanent disability. OAR 436-035-0007(18); OAR 436-035-0130(2). The ALJ's award is
reduced accordingly.

ORDER

The AL]J's order dated November 17, 1999 is modified. In lieu of the AL]'s award and in
addition to the Order on Reconsideration's award of 59 percent (79.65 degrees) scheduled permanent
disability award for the left foot, claimant is awarded an additional 2 percent (2.7 degrees) scheduled
permanent disability, for a total award of 61 percent (82.35 degrees). Claimant's "out-of-compensation”
attorney fee shall be modified accordingly.
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In the Matter of the Compensation of
- CHERYL A. LAMB, Claimant
WCB Case No. 98-08100
ORDER ON REVIEW
McGinty & Belcher, Claimant Attorneys
William ]. Blitz, Defense Attorney

Reviewed by Board Members Meyers, Biehl and Bock.

The insurer requests review of those portions of Administrative Law Judge (AL]) Myzak's order
that: (1) set aside its denial of claimant's occupational disease claim for left lateral epicondylitis and left
thoracic strain; (2) calculated the rate of claimant's interim compensation at $535.51; and (3) assessed
penalties for allegedly unreasonable claim processing. On review, the issues are compensability, rate of
interim compensation, penalties and attorney fees. We affirm.

FINDINGS OF FACT
We adopt the ALJ's findings of fact, which we supplement and summarize as follows.

Claimant, age 42 at hearing, began working for the employer as a log truck driver on March 16,
1998. She drove a 1980 Peterbilt tractor that had a 20-inch steering wheel and power steering. The
driving was primarily off paved roads, which caused bouncing and jarring, and required backing the
vehicle and turning many corners. Claimant used her left arm to steer and her right arm to operate the
gearshift. The chain-driven window was hard to open and close, requiring the use of both arms.
Claimant's duties included securing the logs to the trailer with wrappers and securing the wrappers with
binders. After throwing the wrappers over the logs, she used her left arm to pull the wrappers down to
hook the binder to the wrapper. She then used both arms to secure the binders.

Claimant worked from eight to 12 hours a day, five days a week. She was paid 30 percent of
the charge for each load of logs picked up and delivered. (Ex. A). She completed from one to five
loads per day. (Id.)

Sometime in July 1998, claimant developed pain in her left elbow and arm, extending to her left
shoulder and left wrist, with some left finger numbness. On August 27, 1998, she sought treatment
from Dr. Flaming, who took her off work. Nerve conduction studies of September 8, 1998 were
negative for nerve problems. Dr. Flaming diagnosed left lateral epicondylitis and left thoracic strain.

The employer had knowledge of the claim on September 14, 1998. (Tf. 58, 109, 110).

On September 23, 1998, claimant's attorney mailed a notice of representation letter to the
insurer. (Ex. 9). On the same date, claimant's attorney mailed a form 801 signed by claimant to
claimant's employer by certified mail. The letter was returned on October 5, 1998 as unclaimed.
(Exs. 12, 12A). :

On October 8, 1998, claimant's condition was evaluated by Dr. Hoda, who diagnosed left lateral
epicondylitis and injected her left elbow. (Ex. 15).

On October 9, 1998, claimant requested a hearing on the insurer's failure to process the claim,
entitlement to temporary disability, rate of temporary disability, and penalties and attorney fees. Also
on the same date, claimant's attorney sent the form 801 signed by claimant to the insurer's claim
processor. (Ex. 16).

On October 16, 1998, claimant was released to modified work. (Exs. 20, 21, 24).

On October 29, 1998, the insurer's claim processor received copies of prescriptions and a light
duty work release dated October 26, 1998. (Ex. 25). On November 5, 1998, the claim processor received
copies of an off-work slip dated September 14, 1998 and a modified work release dated October 23,
1998. (Ex. 26). On November 30, 1998, the claim processor paid interim compensation for the period
from September 14, 1998 through October 16, 1998. (Ex. 11). v
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On November 13, 1998, claimant was restricted from driving a log truck, and, on November 30,
1998, she began work for a different employer as a waitress.

On December 4, 1998, claimant amended her request for hearing to include a de facto denial of
her claim.

CONCLUSIONS OF LAW AND OPINION

The ALJ concluded that claimant's occupational disease claim for her left arm condition was
compensable. The AL]J also concluded that claimant was entitled to interim compensation from August
27, 1998 to September 13, 1998 and from October 16, 1998 to December 7, 1998, the date she filed a
request for hearing for a de facto denial. Applying OAR 436-060-0025(5)(a)(A), the ALJ calculated the rate
of temporary disability at $535.51. Finally, the AL] assessed penalties on amounts due as of the date of
her Opinion and Order for an untimely denial. The AL]J also concluded that claimant was entitled to
penalties for the insurer's untimely payment of interim compensation and for failure to pay interim
compensation at the correct rate, but assessed no penalties because a maximum penalty had already
been assessed for the untimely denial.

On review, the insurer contends, first, that claimant's claim is not compensable. Second, the
insurer contends that the ALJ's interim compensation rate calculation is incorrect. Third, the insurer
contends that it should not be required to pay any penalty based on the AL]'s interim rate calculation
because its own rate calculation was not unreasonable.

Compensability

We adopt and affirm the ALJ's opinion on this issue, with the following supplementation to
address the insurer's argument on review. :

The insurer argues that claimant's credibility is undermined by her failure to tell her doctors that
her 1980 Peterbilt truck had power steering. On de novo review, we agree with the ALJ that both
Dr. Flaming and Dr. Hoda opined that the major contributing cause of claimant's left arm condition was
her work activities for this employer. Claimant reported to each doctor that it was very hard for her to
turn the steering wheel. Even though Dr. Flaming assumed that the steering was "manual,” there is
nothing in his analysis to indicate that his opinion would be different had he known that the truck had
power steering. Dr. Flaming also attributed claimant's condition to wrapping or tying down the logs, as
she experienced pain when pulling on the cable chain brace.

Dr. Hoda thought that claimant's driving activities were the major contributing cause of her
condition, as the steering was hard for her. Moreover, he thought that the mechanism of injury
(repetitive hard turning of the steering wheel) was consistent with her diagnosed left lateral
epicondylitis.

There is nothing in the record to indicate that any of the causative factors (repetitive use of a
large steering wheel with claimant's left arm to steer on rough roads, frequent backing of the log truck
and tightening the wrappers over the logs) did not exist on the job and were not a part of claimant's job
duties. Thus, based on the persuasive opinions of claimant's treating physicians, we conclude that
claimant has proved both medical and legal causation.

Rate of Interim Compensation

We adopt and affirm the AL]J's opinion on this issue, with the following comment.

Assuming without deciding that claimant was paid by piece work (she was paid a percentage of
the charge per load delivered), claimant was nevertheless employed with varying wages. The AL]
accordingly properly applied OAR 436-060-0025(5)(a)(A) to calculate her wage rate. Moreover, the ALJ
properly calculated the average weekly earnings based on the actual weeks of employment with the
employer during the previous 52 weeks (from March 19, 1998 through August 26, 1998, less 1 week from
May 16 through 25 and two weeks from june 20 through July 5) for a total of 21 weeks. Ken T. Dyer,
49 Van Natta 2086 (1997) (the plain meaning of "actual weeks of employment" refers only to those
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weeks when the clalmant was actually employed; that is, earning remuneration for services performed
for the employer).1

Here, claimant was actually employed 21 weeks by the employer during the 52-week period
prior to her injury. During this period, she was paid a total of $11,245.80. Therefore, we agree with the
ALJ's conclusion that claimant's temporary disability rate should be calculated on the basis of an average
weekly wage of $535.51 ($11, 245.80 divided by 21 weeks).

Penalties

The ALJ found that penalties were warranted for the insurer's failure to timely pay interim
compensation from September 14, 1998 through October 16, 1998 and for its unreasonable failure to pay
interim compensatlon at the correct rate. However, the AL] concluded that claimant was not entitled to
a penalty in addition to the penalty already assessed for the insurer’s untimely denial.2 On review, the .
insurer contends that it should not be required to pay a penalty equal to 25 percent of all compensation
"then due" as of the date of the July 7, 1999 Opinion and Order because the insurer's action in
calculating claimant’s wage rate was not unreasonable.

We need not address the insurer's contention because, assuming without deciding that the
insurer's action in calculating claimant's wage rate was not unreasonable, we nevertheless agree with
the AL] that claimant was not entitled to penalties because a maximum penalty of 25 percent of all
amounts then due had already been assessed for the insurer's untimely denial. See Kim L. Haragan, 42
Van Natta 311 (1990) (there is no authority to assess penalties totaling more than 25 percent of the
compensation then due).

Attorney Fees

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2).
Claimant's attorney submitted an affidavit in support of a $4,500 attorney fee, indicating that he devoted
12 hours to the case on appeal. He requests a fee based upon 12 hours devoted to the appeal at $150
per hour, with additional consideration of the complexity of the case, the value of the case, his
experience as an attorney, the benefit secured for claimant, and the risk that he would go
uncompensated. '

The insurer objects to claimant's attorney's fee request on the basis that it is excessive and asks
us to review the amount of the fee awarded in similar cases in which claimant is respondent.

In determining a reasonable attorney fee, we apply the factors set forth in OAR 438-015-0010(4)
to the circumstances of this3 case. See Schoch v. Leupold & Stevens, 162 Or App 242 (1999) (Board must
explain the reasons why the factors considered lead to the conclusion that a specific fee is reasonable).
Those factors are: (1) the time devoted to the case; (2) the complexity of the issue(s) involved; (3) the
value of the interest involved; (4) the skill of the attorneys; (5) the nature of the proceedings; (6) the
benefit secured for the represented party; (7) the risk in a particular case that any attorney's efforts
may go uncompensated; and (8) the assertion of frivolous issues or defenses.

The issues on review were compensability of claimant's occupational disease claim for a left arm
and back condition, rate of interim compensation, and penalties. Claimant's attorney devoted 12 hours
to the case on appeal. Claimant's attorney submitted a 13-page brief, of which one and one-half pages
were devoted to the penalty issue. We find that the compensability and interim compensation rate
issues were of average complexity, considering the range of cases generally submitted to this forum.

1 Moreover, we find that the gap period of three weeks out of twenty-four weeks of total employment, i.e., 12.5 percent,
constitute an "extended gap" under the rule. See, e.g., Jeffrey S. Mecham, 51 Van Natta 638 (1999); Pedro Frias, 50 Van Natta 643
(1998); Brian M. Fitzsimmons, 50 Van Natta 433 (1998).

2 We note that neither party has contested that portion of the ALJ's order that assessed a penalty for the insurer's '
untimely denial. Therefore, we do not address the merits of that issue.

3 When we evaluate a case in order to assess a reasonable attomey fee, we evaluate each case on its own merits by
applying the factors set forth in OAR 438-015-0010(4). E.g., Shannon L. Matthews, 48 Van Natta 2406 (1996).
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The value of the claim and the benefits secured are average. Claimant's attorney is highly experienced
and the parties’ respective counsels presented their positions in a thorough manner. No frivolous issues
or defenses were presented.4 Finally, considering the .insurer's challenge to the medical opinions, there
was a risk that claimant's counsel's efforts might have gone uncompensated.

After consideration of the aforementioned factors and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review regarding the compensability and interim
compensation rate issues is $2,000, payable by the insurer. In reaching this conclusion, we have
particularly considered the time devoted to the issues (as represented by claimant's respondent’s brief
and considering claimant's counsel's statement of services, as well as the insurer's objection), the
complexity of the issues, the value of the interests involved, and the risk that claimant's counsel may go
uncompensated.

ORDER

The ALJ's order dated July 7, 1999 is affirmed. For services on review, claimant's attorney is
awarded a fee of $2,000, payable by the insurer.

4 Claimant's attorney contends that the insurer's appeal of the penalty issue was frivolous. (Claimant's attorney's
affidavit at 2). We need not address this contention because claimant's attorney is not entitled to an attormey fee for services
concerning the attorney fee or penalty issues. See Saxton v. SAIF, 80 Or App 631, rev den 302 Or 159 (1986); Dotson v. Bohemia, Inc.,
80 Or App 233, rev den 302 Or 35 (1986).

Board Member Meyers specially concurring.

Under applicable case law, e.g., SAIF Corp. v. Fitzsimmons, 159 Or App 464 (1999); Ken T. Dyer,
49 Van Natta 2086 (1997); and the rule, we first look to whether claimant had been employed 52 weeks
prior to the injury. If so, we determine what "extended gaps" might exist. If less than 52 weeks, we
count the actual weeks of employment during that period. Because I am compelled to follow these
holdings by the doctrine of stare decisis, I submit this special concurrence in joining the majority decision.

Here, claimant did not work for the employer for the full 52 weeks prior to the injury.
Therefore, the "extended gaps” analysis need not be done. (If it were, I would agree with Board
Member Moller's dissent in Jeffrey S. Mecham, 51 Van Natta 638 (1999), in that all absences should not be
added together to simulate one "gap,” but rather each absence analyzed individually relative to
the whole.)

"Employment” has been held to mean weeks during which actual wages were payable. This I
find troublesome. Because the nature of the methods of compensation for piecework, etc., contemplate
irregular, inconsistent wages, it logically follows that some days or weeks will not be paid. A worker
might also choose to take some time off for vacation or an extended holiday, thus voluntarily foregoing
wages for those days. To then exclude those same days from the calculation of a claimant's average
weekly wage creates a simulated 52-week work schedule. ’

This manner of calculation achieves outcomes contrary to reasonable system goals by creating
artificially high TTD rates and resulting costs, along with encouraging a negative financial enticement for
a worker who could quite conceivably earn more on time loss than through wages. It is also unrealistic
for most employment settings, in that a worker would be simulated to work each and every week of the
year.

If I had the proverbial clean slate, I would exclude from the calculation only those weeks during
which claimant would have worked, but for reasons outside the worker's control (non-functioning
equipment or "no hauling,” as in this case, for example). But without an explanation of the reason for
absence, such days off should be retained as part of the average wage calculation, resulting in a more
realistic picture of the worker's financial pre-injury status.
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In the Matter of the Compensation of
LARRY L. LEDIN, Claimant
WCB Case No. 93-0486M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Hollander & Lebenbaum, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

Claimant requests review of the SAIF Corporation's March 30, 1999 Own Motion Notice of
Closure that closed his claim with an award of temporary disability compensation from August 23, 1993
through October 2, 1993. SAIF declared claimant medically stationary as of November 4, 1993.
Claimant makes no arguments on the merits of the closure. Instead, claimant requests that the Board
set aside the closure and remand his right knee condition claim to SAIF for processing under ORS
656.262(7)(c).1 We affirm SAIF's March 30, 1999 Own Motion Notice of Closure.

FINDINGS OF FACT?

On July 26, 1976, claimant sustained a compensable injury while working for the SAIF's insured.
These injuries included extensive facial lacerations secondary to a power saw incident. (Ex. A). SAIF
accepted the claim for facial laceration and hyperextension of the neck. (Ex. 35A). In 1978, claimant
filed a claim for a cervical condition, which SAIF accepted.

In 1988, claimant's claim was reopened for further neck surgery. At that time, claimant's
aggravation rights had expired and his claim was in Own Motion status. As a result of that surgery,
claimant developed neuropathy in his right leg.

In 1993, claimant filed a claim for a right torn meniscus. (Ex. 35A). This right knee condition
was found compensable by an August 21, 1995 Opinion and Order that we adopted and affirmed on
March 28, 1996. On the same date, pursuant to ORS 656.278(1)(a), we issued another order reopening
his claim. (Ex. 39). We ordered SAIF to pay temporary disability benefits, beginning August 23, 1993,
the date of surgery, and to close the claim under the Board's Own Motion rules when claimant's
condition became medically stationary. (Ex. 39-1-2).

SAIF appealed our Order on Review, and the Court of Appeals reversed and remanded. SAIF v.
Ledin, 149 Or App 94 (1997). On January 23, 1998, we remanded the matter to the Hearings Division
for further proceedings. Larry L. Ledin, 50 Van Natta 115 (1998). By Opinion and Order on Remand
issued on December 1, 1998, as amended on December 17, 1998, an AL] again found claimant’s right
knee condition compensable. SAIF requested Board review. On March 24, 1999, we affirmed the
compensability decision. Larry L. Ledin, 51 Van Natta 471 (1999). That order was not appealed and
became final by operation of law.

Dr. Berselli, treating orthopedist, performed the August 1993 arthroscopic repair of claimant's
right meniscus condition and provided treatment following that surgery. (Exs. 30, 42). In his November
4, 1993 chart note, Dr. Berselli noted that claimant had obtained excellent response from the surgical
treatment, was asymptomatic, the right knee was normal, and released him from care. (Ex. 35).

On March 30, 1999, SAIF issued an Own Motion Notice of Closure that closed the claim that
had been reopened pursuant to our March 1996 Own Motion Order. Claimant requested review of that
closure, both before the Hearings Division and before the Board in its Own Motion jurisdiction.

On June 28, 1999, we postponed action on the own motion matter pending resolution of the
litigation before the Hearings Division.

1 Claimant also filed a request for hearing with the Hearings Division and requested the same relief before that forum.
By order dated September 27, 1999, Administrative Law Judge (ALJ) Mills' dismissed claimant's hearing request for lack of
jurisdiction. On today's date, we issued a separate order in our "regular” jurisdiction, directing SAIF to reopen claimant's right
tom meniscus condition claim pursuant to ORS 656.262(7)(c). WCB Case No. 99-03403.

2 Some of these findings, and the referenced exhibit numbers, are taken from the record in WCB Case No. 99-03403, the
separate case decided in our "regular” jurisdiction on today's date.
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CONCLUSIONS OF LAW AND OPINION

The Board's own motion authority extends to claims for worsened conditions which arise after
the expiration of aggravation rights. Miltenberger v. Howard's Plumbing, 93 Or App 475, 477 (1988). In
cases where the aggravation rights have expired, we may authorize, on our own motion, the payment of
temporary disability compensation when there is a worsening of a compensable injury that requires
either inpatient or outpatient surgery or other treatment requiring hospitalization. ORS 656.278(1)(3).3
In such cases, we may authorize the payment of compensation from the time the worker is actually
hospitalized or undergoes outpatient surgery. Id.

Here, there is no dispute that claimant's aggravation rights have expired on his initial injury
claim. Moreover, because claimant's condition required surgery, we had the authority to reopen
claimant's claim pursuant to ORS 656.278(1)(a) when we issued the March 28, 1996 Own Motion Order.
Consequently, we had subject matter jurisdiction when we issued the March 28, 1996 Own Motion
Order authorizing the reopening of the claim and directing SAIF to close the claim under our Own
Motion rules when claimant's condition became medically stationary. Thus, our March 28, 1996 Own
Motion Order was validly issued under ORS 656.278.4 Accordingly, we now have subject matter
jurisdiction to review SAIF's subsequent closure of that claim.” Therefore, we proceed with that review.

A claim may not be closed unless the claimant's condition is medically stationary. See ORS
656.268(1); OAR 438-012-0055(1). "Medically stationary” means that no further material improvement
would reasonably be expected from medical treatment or the passage of time. ORS 656.005(17).
Claimant bears the burden of proving that he was not medically stationary at claim closure. Berliner v.
Weyerhaeuser Corp., 54 Or App 624 (1981). The propriety of the closure turns on whether claimant was
medically stationary at the time of the March 30, 1999 Notice of Closure, considering claimant's
condition at the time of closure and not of subsequent developments. See ORS 656.268(1); Sullivan v.
Argonaut Ins. Co., 73 Or App 694 (1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The
issue of claimant's medically stationary status is primarily a medical question to be decided based on
competent medical evidence. Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7,
12 (1980).

The only medical evidence regarding claimant's medical stationary status is presented by chart
notes from Dr. Berselli, who performed claimant's right knee surgery and provided follow up care.
(Exs. 30, 34, 35, 42). These chart notes indicate that, after undergoing right knee surgery on August 23,
1993, claimant was released to return to his regular job on October 3, 1993, with instructions to return
for reexamination after being back to work for a month. (Ex. 34). On November 4, 1993, claimant
returned to Dr. Berselli, who noted that claimant had obtained excellent response from the surgical
treatment, was asymptomatic, his right knee was normal, and released him from care. (Ex. 35).

3 ORS 656.278(1)(a) provides:

"(1) Except as provided in subsection (6) of this section, the power and jurisdiction of the Workers' Compensation Board
shall be continuing, and it may, upon its own motion, from time to time modify, change or terminate former findings,
orders or awards if in its opinion such action is justified in those cases in which: ‘

*(a) There is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other treatment
requiring hospitalization. In such cases, the board may authorize the payment of temporary disability compensation from
the time the worker is actually hospitalized or undergoes outpatient surgery until the worker's condition becomes
medically stationary, as determined by the board[.]"

4 We note that the March 26, 199 Own Motion Order was not appealed and has become final by operation of law. See
ORS 656.278(4). Had that order been appealed or not become final, our decision today may well have been different. However,
resolution of cases based on those specific circumstances must await for a future case. '

5 Although we have subject matter jurisdiction to determine entitlement to temporary disability benefits where an injured
worker's aggravation rights have expired, we generally defer making such a determination if there is litigation before the Hearings
Division that may result in the payment of benefits under another claim or under another statute such as ORS 656.262(7)(c). See
OAR 438-012-0050(1)(a)-(c); Craig Prince, 52 Van Natta 108 (2000).
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On this record, we find that claimant was medically stationary as of November 4, 1993. Nothing
in the record indicates that claimant's medically stationary status changed from that date until his claim
was' closed on March 30, 1999. Therefore, we find that claimant's right knee condition was medically
stationary at closure.

According, we affirm SAIF's March 30, 1999 Notice of Closure in its entirety.®

IT IS SO ORDERED.

6 By Order on Review, issued this date, we directed SAIF to reopen claimant's claim pursuant to ORS 656.262(7)(c).
However, claimant is not entitled to receive any more than the statutory sum of benefits for a single period of temporary disability.
See Fischer v. SAIF, 76 Or App 656, 661 (1985). Inasmuch as we have herein affirmed SAIF's Own Motion Notice of Closure,
temporary disability benefits paid pursuant to the closure order will need to be considered in determining claimant's temporary
disability benefits, if any, that are eventually payable as a result of our Order on Review.

April 14, 2000 ' ' - Cite as 52 Van Natta 682 (2000)

In the Matter of the Compensation of
LARRY L. LEDIN, Claimant
WCB Case No. 99-03403
ORDER ON REVIEW
Hollander & Lebenbaum, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Haynes and Biehl.

Claimant requests review of Administrative Law Judge (ALJ) Mills' order that dismissed his
hearing request for lack of jurisdiction. On review, the issues are jurisdiction and claim processing. We
reverse the AL]'s order, reinstate claimant's hearing request and direct the SAIF Corporation to reopen
claimant's claim pursuant to ORS 656.262(7)(c).

FINDINGS OF FACT

We adopt the ALJ's findings of fact, with the following summary and supplementation.

On July 26, 1976, claimant sustained a compensable injury while working for SAIF's insured.
These injuries included extensive facial lacerations secondary to a power saw incident. (Ex. A). SAIF
accepted the claim for facial laceration and hyperextension of the neck. (Ex. 35A). In 1978, claimant
filed a claim for a cervical condition, which SAIF accepted.

In 1988, the claim was reopened for further neck surgery. At that time, claimant's aggravation
rights had expired. and his claim was in Own Motion status. As a result of that surgery, claimant
developed neuropathy in his right leg.

In 1993, claimant filed a claim for a torn right meniscus. (Ex. 35A). This right knee condition
was found compensable by an August 21, 1995 Opinion and Order that we adopted and affirmed on
March 28, 1996. On the same date, pursuant to ORS 656.278(1)(a), we issued another order reopening
the claim. (Ex. 39). We ordered SAIF to pay temporary disability benefits beginning August 23, 1993,
the date of surgery, and to close the claim under the Board's Own Motion rules when claimant's
condition became medically stationary. (Ex. 39-1-2).

SAIF appealed our Order on Review, and the Court of Appeals reversed and remanded. SAIF
v. Ledin, 149 Or App 94 (1997). On January 23, 1998, we remanded the matter to the Hearings Division
for further proceedings. Larry L. Ledin, 50 Van Natta 115 (1998). By Opinion and Order on Remand
issued on December 1, 1998, as amended on December 17, 1998, an AL] again found claimant's right
knee condition compensable. SAIF requested Board review. On March 24, 1999, we affirmed the
compensability decision. Larry L. Ledin, 51 Van Natta 471 (1999). That order was not appealed and
became final by operation of law.
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On March 30, 1999, SAIF issued an Own Motion Notice of Closure that closed the claim that
had been reopened pursuant to our March 1996 Own Motion Order. Claimant requested review of that
closure, both before the Hearings Division and before the Board in its Own Motion jurisdiction.

On June 28, 1999, we postponed action on the own motion matter pendihg resolution of the
litigation before the Hearings Division.

CONCLUSIONS OF LAW AND OPINION

At hearing, claimant contested SAIF's March 30, 1999 Own Motion Notice of Closure,
contending that his right knee condition should be rated and processed under ORS 656.268 and not
treated as an Own Motion claim. Relying on SAIF v. Reddekopp, 137 Or App 102 (1995), and Miltenberger
v. Howard's Plumbing, 93 Or App 475 (1988), the AL]J held that, because our March 28, 1996 Own Motion
Order was not appealed, our determination of Own Motion jurisdiction became final and was not
subject to collateral attack before the Hearings Division. Therefore, the AL] dismissed claimant's
hearing request for lack of jurisdiction.

We agree with the ALJ that the Hearings Division lacks jurisdiction over claimant's hearing
request insofar as it pertains to the Board's March 28, 1996 Own Motion Order. Nevertheless, insofar as
claimant's request pertains to SAIF's duty to process claimant's claim under ORS 656.262(7)(c), the ALJ
was authorized to consider the matter. See ORS 656.283(7); Craig J. Prince, 52 Van Natta 108 (2000).

The AL]J correctly held that he did not have jurisdiction to review the Own Motion closure of
claimant's claim. That is a matter within our Own Motion jurisdiction under ORS 656.278(1).
Nonetheless, claimant also contends that the Board's March 28, 1996 Own Motion Order authorizing
time loss for his right knee surgery does not eliminate his right to have his right torn meniscus condition
processed under ORS 656.262(7)(c). Based on the following reasoning, we agree.

ORS 656.262(7)(c) provides, in relevant part, that "[i}f a condition is found compensable after
claim closure, the insurer or self-insured employer shall reopen the claim for processing regarding that
condition.”] ORS 656.262(7)(c) is fully retroactive and applies to all claims existing or arising on or after
the July 25, 1997 effective date, regardless of the date of injury or the date a claim is presented. See HB
2971, 69th Leg., Reg. Session, section 2 (July 25, 1997); Mario R. Castaneda, 49 Van Natta 2135 (1997).

The court examined ORS 656.262(7)(c) in Fleetwood Homes of Oregon v. Vanwechel, 164 Or App 637
(1999), where it affirmed our order requiring a claim to be reopened under ORS 656.262(7)(c) following
acceptance of additional medical conditions. The court held that the "plain language of ORS
656.262(7)(c) is clear[,]" noting that the statute "states that once a claim is closed, if a new condition is
accepted, then the insurer or self-insured employer must reopen the claim to process the newly accepted
condition." Id. at 641.

In John R. Graham, 51 Van Natta 1740 (1999), 51 Van Natta 1746 (1999), after the claimant's
aggravation rights had expired on his original claim, he requested that the carrier accept new medical
conditions as part of his claim. The carrier expanded its acceptance to include the new medical
conditions, but it took no action on the claimant's request that those new conditions be rated and closed
under ORS 656.268. Litigation followed and ultimately resulted in two Board orders, one in our Own
Motion jurisdiction and another in our "regular” jurisdiction.

In our Own Motion Order, we set aside the carrier's Own Motion Notice of Closure whereby it
attempted to "close” the claim under ORS 656.278 without an award of any benefits. 51 Van Natta
1747. We reasoned that the carrier's "closure” was a nullity because claimant's claim never qualified for
reopening under our own motion jurisdiction, since he did not require surgery or hospitalization. Id.

1 The entire text of ORS 656.262(7)(c) provides:

"When an insurer or self-insured employer determines that the claim qualifies for claim closure, the insurer or seif-
insured employer shall issue at claim closure an updated notice of acceptance that specifies which conditions are
compensable. The procedures specified in subsection (6)(d) of this section apply to this notice. Any objection to the
updated notice or appeal of denied conditions shall not delay claim closure pursuant to ORS 656.268. If a condition is
found compensable after claim closure, the insurer or self-insured employer shall reopen the claim for processing
regarding that condition.”
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In our "regular” jurisdiction order,? we determined that the legislature intended that, where a
new medical condition claim is accepted after claim closure, the claim is to be reopened for the payment
of benefits that would have been due if that new medical condition had been accepted, whether or not
aggravation rights had expired on the original claim3 51 Van Natta at 1744. Accordingly, we
remanded the new medical conditions to the carrier for reopening under ORS 656.262(7)(c) and
processing to closure under ORS 656.268. Id.

Subsequent to Graham, in Craig |. Prince, 52 Van Natta at 110-111, a case decided in our Own
Motion jurisdiction, we held that, although it may be appropriate for the claimant's claim to be
processed pursuant to ORS 656.262(7)(c), we did not have authority in our Own Motion capacity under
ORS 656.278 to direct a carrier to process a claim under ORS 656.262(7)(c). We made that decision in
Prince even though the claimant's compensable condition otherwise qualified for reopening for Own
Motion relief, i.e., his aggravation rights had expired and the compensable condition required surgery.
Nonetheless, we found that the issue of whether the claim should be processed under ORS 656.262(7)(c)
was a "matter concerning a claim” for which the claimant could request a hearing under ORS 656.283.

In summary, the above line of cases has determined that a condition found compensable after
claim closure is entitled to reopening under ORS 656.262(7)(c) and processing under ORS 656.268. In
addition, this entitlement extends to claims for medical conditions that are made after aggravation rights
have expired on the original claim. Such a claim processing issue is, however, a "matter concerning a
claim” for which the claimant can request a hearing under ORS 656.283.

That brings us to the circumstances of the present case. Here, claimant’s right knee condition
was initially found compensable pursuant to the ALJ's August 1995 order. We affirmed that decision in
“March 1996. Consistent with that compensability determination, we also issued an Own Motion Order
reopening the claim and directing the payment of temporary disability benefits under ORS 656.278 until
claimant's right knee condition was medically stationary (at which time SAIF was ordered to close the
claim under our Own Motion rules). Thereafter, litigation continued before the court, Board, and
Hearings Division regarding compensability of the right knee meniscus tear condition. This condition
was not finally determined compensable until the appeal rights ran on our March 24, 1999 order. Larry
L. Ledin, 51 Van Natta at 471.

In the mean time, effective July 25, 1997, the legislature enacted ORS 656.262(7)(c). In addition,
the legislature explicitly provided that ORS 656.262(7)(c) was fully retroactive. See HB 2971, 69th Leg.,
Reg. Session, section 2 (July 25, 1997).

Thus, the compensability of the right knee condition remained in litigation at the time of the
enactment of ORS 656.262(7)(c). Because this new condition was found compensable after claim closure
(and that finding became final after the 1997 legislative enactment), SAIF is obligated to reopen the
claim for processing of the right knee condition in accordance with ORS 656.262(7)(c).

The court's reasoning in Liberty Northwest Insurance Corp. v. Koitzsch, 155 Or App 494 (1998),
supports this resolution. In Koitzsch, the issue was whether the statutory provision enacted in 1995 that
increased the permanent partial disability (PPD) rate applied retroactively to a claim where a claimant's
PPD award (granted prior to the effective date of the 1995 amendment) had not become final until after

. 2 Contrary to SAIF's argument on review, we explicitly examined the legislative history of ORS 656.262(7)(c) in Graham.
51 Van Natta at 1743-44. Moreover, after that examination, we determined that "the legislative history regarding ORS 656.262(7)(c)
consistently provides that, where a new medical condition claim is accepted after claim closure, the claim is to be reopened for the
payment of benefits that would have been due if that new medical condition had been accepted.” Id. at 1744. In any event, as
discussed above, the court has held that the language of ORS 656.262(7)(c) is unambiguous and requires that a carrier reopen the
claim to process a newly accepted condition. See Vanwechel, 164 Or App at 641,

3 Consistent with Susan K. Clift, 51 Van Natta 646 (1999), this determination did not grant the claimant separate
"aggravation rights” extending from the "new medical condition.”
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the effective date of the amendment.4 The court reasoned that, because the carrier's appeal of a Board
order regarding the claimant's PPD award and an attorney fee award had remained in litigation at the
time the retroactive change in the PPD rate was effective, the claimant was entitled to payment of the
PPD award at the retroactively increased rate. In reaching this decision, the court rejected the carrier’'s
argument that, because it had contested only the Board's attorney fee award, the PPD award was "final"
and not subject to application of the increased PPD rate. The court held that "an issue or 'matter’ does
not become ‘final," within the meaning of section 66(5)(a) of chapter 332, until the Board order dealing
with the matter or the appellate review of the order becomes final." 155 Or App at 503.

Here, as previously noted, the compensability of claimant's right knee condition remained in
litigation at the time of the enactment of ORS 656.262(7)(c). Consequently, consistent with the Koitzsch
rationale, claimant is entitled to the processing of his claim under ORS 656.262(7)(c) because his right
knee condition constitutes a condition that was found compensable after claim closure. This conclusion
is based on the following findings.

Following claimant's 1976 injury, SAIF accepted the claim for facial laceration and
hyperextension of the neck. (Ex. 35A). Subsequently, in 1978, SAIF accepted claimant's cervical
condition. Claimant's claim was last closed by a June 11, 1979 Determination Order. (Exs. 1H, 1I).
1993, claimant filed a claim for a right knee meniscus tear condition, which has been ultimately found
compensable. Larry L. Ledin, 51 Van Natta at 471. That compensability determination became final in
1999 after the enactment of ORS 656.262(7)(c). Under these circumstances, SAIF is obligated to reopen
the claim under ORS 656.262(7)(c) for the processing of claimant's right knee meniscus tear condition.

Finally, we interpret claimant's hearing request as seeking an order directing SAIF to process his
new condition claim, i.e., the right meniscus tear condition, under ORS 656.262(7)(c). Based on the
above, we grant that request and direct SAIF to reopen the nght knee meniscus tear condition under
ORS 656.262(7)(c) for processing to closure under ORS 656.268.0

ORDER

The ALJ's order dated September 27, 1999 is reversed in part and affirmed in part. Claimant's
hearing request is reinstated. The claim is remanded to SAIF for reopening under ORS 656.262(7)(c) and
the processing of claimant's right knee meniscus tear condition to closure under ORS 656.268.
Claimant's counsel is awarded 25 percent of the increased compensation created by this order, not to
exceed $1,050. That portion of the ALJ's order that held that the Hearings Division lacked jurisdiction to
review SAIF's Own Motion Notice of Closure is affirmed.

4 The court focused on the following provisions enacted by the 1995 legislature regarding retroactive application of
changes in the workers’ compensation law:

"Notwithstanding any other provision of law, this Act applies to all claims or causes of action existing or arising on or
after the effective date of this Act, regardless of the date of injury or the date a claim is presented, and this Act is
intended to be fully retroactive unless a specific exception is stated in this Act.”" Or Laws, ch. 332, section 66(1).

"The amendments to statutes by this Act and new sections added to ORS chapter 656 by this Act do not apply to any
matter for which an order or decision has become final on or before the effective date of this Act." Or Laws, ch. 332,
section 66(5)(a).

5 As discussed in our Own Motion Order Reviewing Carrier Closure, issued this date, claimant is not entitled to
duplicate compensation. Therefore, when the right knee meniscus tear condition claim is closed under ORS 656.268, the parties
will need to consider the effect of the temporary disability award granted by SAIF's March 30, 1999 Own Motion Notice of Closure.

Board Member Haynes concurring.

I agree with the conclusions and the reasoning expressed in the majority opinion. However, I
believe that the consequence of the decision was not one that was contemplated by the Legislature when
it enacted ORS 656.262(7)(c).

- It is clear from the language of ORS 656.262(7)(c), and the limited legislative history concerning
that provision, that there was an intent to allow for a rating of permanent disability for a condition(s)
that had not been accepted at the time of the original claim closure. What is not as clear is whether the
legislature intended to extend the application of ORS 656.262(7)(c) to those claimants whose aggravation
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rights have expired. Had the legislature intended such a result, I would have expected to see more
discussion and debate regarding the financial impact on employers as well as the claims processing
issues that would-arise.

Oregon's workers' compensation financial foundation (loss development, retrospective premium
calculations, surety bond requirements, etc.) has been based on the understanding that when an injured
worker's aggravation rights have expired, the only benefits available are medical services and temporary
disability benefits awarded under ORS 656.278. Moreover, temporary disability benefits that are
authorized by the Board under ORS 656.278 are reimbursable from the Reopened Claim Program
pursuant to ORS 656.625. As a result of ORS 656.272(c) and our decision in John R. Graham a carrier
may now be responsible for further temporary disability benefits, as ORS 656.278 requires
surgery/hospitalization to qualify for temporary disability benefits whereas ORS 656.262 does not, and
possible permanent disability benefits, up to and including permanent total disability. These benefits
were not contemplated in calculating the ultimate financial impact in such situations as the present case,
‘and it is not difficult to imagine what such financial impact will be on insurers and self-insured
employers in the future.

Significant problems could also arise from a claims processing point of view.l One possibility
would be that carriers may have to essentially establish parallel claim files for the same worker's injury.
One file for the original accepted condition and one for the condition found compensable after claim
closure, thus providing for a means of capturing claims costs accurately under both ORS 656.278 and
ORS 656.262. This type of scenario would likely raise overhead and personnel costs in order to
adequately process both conditions. Ultimately, these costs will be passed on to the employer in the
form of increased workers' compensation premiums.

As noted at the outset, I do not disagree with the majority's legal interpretation of ORS
656.262(7)(c). However, for the reasons expressed above, I believe that the legislature should review
ORS 656.262(7)(c) and address whether the provision was intended to apply to those claims where an
injured worker's aggravation rights have expired.

11 assume these claims will be processed under the administrative rules governing initial claims. Having said that, it
should be noted that no administrative rules specifically addressing the processing of concurrent claims under ORS 656.278 and
ORS 656.262 presently exist.

April 14, 2000 Cite as 52 Van Natta 686 (2000)

In the Matter of the Compensation of
RICHARD KNIERIEM, Claimant
WCB Case No. 99-05147
ORDER ON REVIEW
Daniel M. Spencer, Claimant Attorney
Cummins, Goodman, et al, Defense Attorneys

Reviewed by Board Members Phillips Polich and Bock.

The self-insured employer requests review of Administrative Law Judge (ALJ) Livesley's order
that set aside its denial of claimant's consequential depressive disorder. On review, the issue is
compensability.

We adopt and affirm the AL]J's order with the following change. We change the first paragraph
on page 7 to read:

Although Ms. Rhine did not expressly state that claimant's work injury was the "major
contributing cause” of his depressive disorder, it is well settled that "magic words" are
not required to establish the compensability of a claim, provided the opinion otherwise
meets the appropriate legal standard. See SAIF v. Strubel, 161 Or App 516, 521-22 (1999);
Freightliner Corp. v. Arnold, 142 Or App 98 (1996). Based on Ms. Rhine's reports, we
conclude that claimant's compensable low back injury was the major contributing cause
of his depressive disorder.
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Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $2,250, payable by the self-insured
employer. In reaching this conclusion, we have particularly considered the time devoted to the case (as
represented by claimant's respondent’s brief), the complexity of the issue, and the value of the interest
involved.

ORDER

The ALJ's order dated November 29, 1999 is affirmed. For services on review, claimant's
attorney is awarded $2,250, payable by the self-insured employer.

April 14, 2000 - Cite as 52 Van Natta 687 (2000}

In the Matter of the Compensation of
DARALYNN NEVETT, Claimant
WCB Case No. 99-07228
ORDER ON REVIEW
Carney, et al, Claimant Attorneys
Julie Masters (Saif), Defense Attorney

Reviewed by Board Members Haynes and Phillips Polich.

The SAIF Corporation requests review of Administrative Law Judge (ALJ) Hoguet's order that
set aside its denial of claimant's occupational disease claim for bilateral carpal tunnel syndrome. On
review, the issue is compensability.

We adopt and affirm the AL]'s order with the following supplementation.

The AL] set aside SAIF's denial, concluding that the opinion of the attending physician, Dr.
Clyde Farris, proved that claimant, in fact, had bilateral carpal tunnel syndrome and that employment
conditions were the major contributing cause of this condition. In making these determinations, the AL]J
rejected SAIF's argument that there were no "objective findings” of carpal tunnel syndrome. The AL]
found that the medical record contained medical evidence of reproducible, positive "Tinel's” and
"Phalen's" tests and that such constituted "objective findings" as a "matter of law" under Tony D. Houck,
48 Van Natta 2443 (1996), aff'd mem Atlas Bolt & Screw v. Houck, 151 Or App 200 (1997).

On review, asserting that the issue of objective findings must be decided based on the record in
this case, SAIF contends that the ALJ incorrectly held that Houck stands for the proposition that positive
Tinel's and Phalen's tests are "objective findings” as a "matter of law" in all cases.

In Houck, we examined whether a claimant's subjective responses to physician testing
constituted "objective findings" under ORS 656.005(19). Based on both the language of ORS 656.005(19)
and the legislative history, we concluded that, although a physician's mere adoption of a worker's
complaint of pain does not constitute an objective finding, a physician's interpretation of a worker's
verifiable subjective response to clinical testing canbe an objective finding, provided it was
"reproducible, measurable or observable.” 48 Van Natta at 2448-49. We also observed that the
requirements of "reproducible, measurable or observable" are expressed in the disjunctive, rather than
the conjunctive. Thus, meeting any one of these requirements is sufficient to support a finding of
"objective findings."

Because the claimant in- Houck responded positively to clinical tests used in diagnosing his
bilateral carpal tunnel syndrome and left epicondylitis conditions (including Tinel's and Phalen's tests
and clinical testing involving resisted extension and flexion of the wrist), we concluded that the
claimant’s positive responses constituted verifiable subjective responses to pain that were "reproducible”
and came within the definition of "objective findings.” Id. at 2449. We specifically noted that the
Phalen's and Tinel's test results were "reproducible” because the claimant had positive results on a
series of tests, conducted at various times in different examinations. Id. at 2444, n 4.
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We agree with SAIF's assertion that the issue of whether "objective findings" support a claim for
injury or occupational disease is one that must be decided on the record developed in each individual
case. However, as was true in Houck, the Tinel's and Phalen's tests in this case were reproducible
because claimant demonstrated positive results in examinations conducted at various times. (Exs. 5, 7,
10, 12-1, 20). Moreover, Dr. Clyde Farris stated that positive Tinel's and Phalen's tests are strong
indications that a carpal tunnel condition is present. (Ex. 31).

Accordingly, we conclude that like Houck, the positive Tinel's and Phalen’s tests in this case also
constitute "objective findings" in support of the claim for carpal tunnel syndrome. Accordingly, we
affirm the AL]J's determination that the occupational disease claim is compensable.1

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,000, payable by SAIF. In reaching this
conclusion, we have particularly considered the time devoted to the case (as represented by claimant's
respondent’s brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated January 6, 2000 is affirmed. For services on Board review, claimant's
attorney is awarded $1,000, to be paid by SAIF.

1 SAIF also contends that Dr. Clyde Farris’ opinion vacillated about whether claimant has carpal tunnel syndrome.
Having reviewed this record de novo, we are persuaded that Dr. Clyde Farris' opinion establishes that claimant had a carpal tunnel
condition, despite the fact that nerve conduction studies were normal and an examining physician, Dr. Cathleen Farris, concluded
that her examination was "highly suggestive” of the absence of any medical condition. (Exs. 13, 14, 20, 23, 32).

April 14, 2000 Cite as 52 Van Natta 688 (2000)

In the Matter of the Compensation of
KERRY NGUYEN, Claimant
WCB Case No. 99-06526
ORDER ON REVIEW
Nicholas M. Sencer, Claimant Attorney
VavRosky, et al, Defense Attorneys

Reviewed by Board Members Meyers and Bock.

The insurer requests review of Administrative Law Judge (ALJ]) Menashe's order that affirmed
claimant's temporary disability award granted by a Determination Order (and affirmed by an Order on
Reconsideration). On review, the issue is temporary disability. We modify in part and reverse in part.

FINDINGS OF FACT

We adopt the ALJ's "Findings of Fact."

CONCLUSIONS OF LAW

The AL]J affirmed a Determination Order's award of temporary disability from June 24, 1998
through January 15, 1999. Specifically, the ALJ rejected the insurer's challenge to that portion of the
temporary disability award from August 19, 1998 to January 15, 1999. In doing so, the AL] determined
that claimant had not voluntarily withdrawn from the work force and, relying on OAR 436-060-0020(6),
found that the Department had "reasonably inferred” from contemporaneous medical records that
claimant was unable to perform his regular work during the period in dispute.

On review, the insurer contends that claimant voluntarily withdrew from the work force when
he returned to high school and further that the AL] improperly relied on OAR 436-060-0020(6) to infer
authorization of temporary disability from the medical records because neither party raised application of
that rule as an issue and because the AL] was without authority to apply the rule.
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Turning first to the withdrawal issue, the insurer cites OAR 436-060-0020(4)(b), which provides
" that a worker has withdrawn from the workforce when, "a worker who was a full time student for at
least six months in the 52 weeks prior to the injury elects to return to school full time.” However, as
noted by the ALJ, the evidence in the record does not establish that claimant was a full time student
prior to his compensable injury. Since the record does not contain evidence sufficient to satisfy the
requirements of the rule, we find that claimant did not withdraw from the work force.

We next address the insurer's argument that, even if claimant is found to have been in the work
force, reliance on OAR 436-060-0020(6) to infer authorization of temporary disability was improper in
this case. For the following reasons, we find the insurer's contention persuasive.

OAR 436-060-0020(6), which concerns authorization of temporary disability, provides:

"The insurer or self-insured employer shall verify and document temporary disability
authorization from the attending physician within five days of the insurer's notice or
knowledge of the worker's disability or claim. Authorization from the attending
physician may be oral or written. The insurer, or the Department at time of claim closure or
reconsideration, may infer authorization from such medical records as a surgery report or
hospitalization record that reasonably reflects an inability to work because of the
compensable claim, or from a medical report or chart note generated at the time of, and
indicating, the worker's inability to work. No compensation is due and payable after the
worker's attending physician ceases to authorize temporary disability or for any period
of time not authorized by the attending physician pursuant to ORS 656.262(4)(f)."
(emphasis supplied)

As indicated by the highlighted portion, this rule states that an insurer or the Department "may
infer" authorization of temporary disability from medical records such as surgery reports or
hospitalization records.  Here, the AL]found that the Department reasonably inferred from
contemporaneous medical records that claimant was disabled from August 18, 1998 to January 15, 1999.
Thus, the ALJ determined that the documentary record constituted medical authorization from the
attending physician for temporary disability.

We disagree with that reasoning because we find that there is no indication that the
Department, either in the May 17, 1999 Determination Order or in the August 12, 1999 reconsideration
order, relied on the rule. The Determination Order is silent about how temporary disability was
determined (Ex. 34) and the reconsideration order expressly referred to a different rule, OAR 436-030-
0036(1).l (Ex. 38-2). Therefore, because the Department's affirmation of the Determination Order’s
temporary disability award was based on OAR 436-030-0036(1), with no reference to OAR 436-060-
0020(6), we disagree with the AL]J's conclusion that the Department relied on OAR 436-060-0020(6) in -
making its award of temporary disability. In other words, the Department did not make an
"infer[ence]” as described in OAR 436-060-0020(6).

In addition, to the extent that the ALj relied on OAR 436-060-0020(6) to affirm the temporary
disability award, the AL] was prohibited from doing so by the express terms of the rule. The rule
specifically provides that only the insurer or the Department may infer authorization and that such
authority is discretionary. As noted above, the record does not establish that the Department ever
exercised that discretion. For these reasons, we conclude that the ALJ's reliance on the aforementioned
rule was improper. '

1 That rule provides:

"Temporary disability shall be determined pursuant to ORS Chapter 656, OAR 436-060 and this rule, less time worked.
Beginning and ending dates of authorized temporary disability shall be noted on the Determination Order or Notice
of Closure, as well as the statements ‘Less time worked' and ‘Temporary disability was determined in accordance with
the law'.”

2 Although we need not address this issue, we note that OAR 436-060-0020(6) is arguably inconsistent with ORS
656.262(4)(g), which provides that temporary disability is not payable “after the worker's attending physician ceases to authorize
temporary disability or for any period not authorized by the attending physician.” In other words, the rule’s provision that
authorization of temporary disability may be inferred from medical records may be inconsistent with the statute’'s requirement that
an attending physician authorize temporary disability. However, because we conclude that, even assuming the rule is valid, it has
no applicability to this case, we leave resolution of this issue for another case.
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We now evaluate the temporary disability issue without regard to OAR 436-060-0020(6). In
doing so, we find that claimant's original treating physician, Dr. Pribnow, authorized temporary
disability through August 18, 1998. (Ex. 16). On July 30, 1998, Dr. Neary became claimant's new
attending physician. (Ex. 17). Dr. Neary did not authorize any temporary disability after August 18,
1998 until he issued his January 15, 1999 Report of Disability. (Ex. 31). In that report, Dr. Neary
retroactively authorized temporary disability from June 24, 1998 through January 15, 1999.

Therefore, the record contains no contemporaneous temporary disability authorization from an
attending physician after August 18, 1998, until Dr. Neary's retroactive authorization on January 15,
1999. Because ORS 656.262(4)(g) limits the effect of a retroactive authorization of temporary disability to
no more than 14 days prior to its issuance, claimant has not established entitlement to- temporary
disability benefits after August 18, 1998, except for the period from January 1, 1999 through
January 15, 1999. See Fred Meyer, Inc. v. Bundy, 159 Or App 44 (1999) (limitations in ORS 656.262(4)(g)
apply to both procedural and substantive entitlement to temporary disability); See also James L. Mack, 51
Van Natta 1681 (1999).

In conclusion, we disagree with the ALJ's determination that the August 12, 1999
reconsideration order correctly affirmed the award of temporary disability in the May 17, 1999
Determination Order. Thus, we modify that portion of the reconsideration order that affirmed the
award of temporary disability from June 24, 1998 through January 15, 1999. In lieu of that portion of the
order, we modify the award of temporary disability in the Determination Order to instead award
temporary disability from June 24, 1998 through August 18, 1998 and from January 1, 1999 through
January 15, 1999. Because the insurer's request for hearing has ultimately resulted in a reduction
of claimant's compensation, we also reverse the AL]'s award of an assessed fee under ORS 656.382(2).

ORDER

The ALJ's order dated November 24, 1999 is modified in part and reversed in part. In lieu of
the temporary disability award granted by the May 17, 1999 Determination Order, as affirmed by the
August 12, 1999 Order on Reconsideration, claimant is awarded temporary disability from June 24, 1998
through August 18, 1998 and from January 1, 1999 through January 15, 1999.° The ALJ's $1,000
attorney fee award is reversed.

3 Because we have reduced claimant's compensation as a result of the insurer's request for hearing, we do not award an
attorney fee for claimant's counsel's services on review.

April 14, 2000 ’ Cite as 52 Van Natta 690 (2000)

In the Matter of the Compensation of
- IRIS K, SCOTT, Claimant
WCB Case No. 97-10026
ORDER ON REMAND
Philip H. Garrow & Janet H. Breyer, Claimant Attorneys
Meyers, Radler, et al, Defense Attorneys

This matter is before the Board on remand from the Court of Appeals. Deschutes County v. Scott,
164 Or App 6 (1999). The court has reversed our prior order, Iris K. Scott, 50 Van Natta 2271 (1998), that
had affirmed an Administrative Law Judge's order that had vacated an Order on Reconsideration that
had reduced claimant's scheduled permanent disability awards for the right and left forearm'to 9 percent
(13.5 degrees). In addition, the court has remanded for reconsideration.

On April 7, 1999, we approved the parties' Claim Disposition Agreement (CDA) in which
claimant fully released her rights to "non-medical service" benefits (including temporary, permanent,
and permanent total disability) related to her May 1995 claim.

Based on our approval of the parties’ CDA (including the aforementioned provisions), the issues
pending in this case have been rendered moot. Accordingly, this matter is dismissed.

IT IS SO ORDERED.
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In the Matter of the Compensation of
JERRY L. PARKS, Claimant
WCB Case Nos. 98-05646, 98-01771, 97-08944 & 97-08440
ORDER ON RECONSIDERATION

Parker, Bush & Lane, Claimant Attorneys
Hoffman, Hart & Wagner, Defense Attorneys
Bruce A. Bornholdt (Saif), Defense Attorney

Zimmerman & Nielsen, Defense Attorneys
Reinisch, Mackenzie, et al, Defense Attorneys

Claimant requests reconsideration of that portion of our March 24, 2000 order that declined to
award an attorney fee. In our order, we affirmed the Administrative Law Judge's (AL]'s) order that set
aside USA Waste Company's (USA's) responsibility denial of claimant's current neck condition.
Specifically, claimant contends that he is entitled to an attorney fee under ORS 656.386(1).

USA objects to claimant's request for additional attorney fees on review. USA argues that the
only issue on review was responsibility and the only issue addressed by claimant in his brief was
responsibility. USA contends that any fee on review is constrained by the $1,000 limitation in ORS
656.308(2)(d).

The issues at hearing were compensability and responsibility of claimant's current neck
condition. The ALJ awarded claimant's attorney an assessed attorney fee of $5,000. The AL]J did not
state which portion of the award was made under ORS 656.386(1) and which part was awarded under
ORS 656.308(2)(d) for services concerning the responsibility issue. We must consider claimant's attorney
fee for services at hearing with regard to compensability and responsibility.

After applying the factors set forth in OAR 438-015-0010(4) to the circumstances of this case, we
agree with the ALJ that $5,000 is a reasonable and appropriate attorney fee for services at hearing. In
reaching this conclusion, we have particularly considered the time devoted to the issues (as represented
by the record), the value of the interest involved, and the risk that claimant's counsel might. go
uncompensated. We find no evidence in the record that claimant requested an extraordinary attorney
fee at hearing. Because claimant neither asserts nor do we find “extraordinary circumstances”
warranting an attorney fee in excess of the statutory maximum $1,000 attorney fee, we apportion $1,000
of this $5,000 attorney fee award to claimant's counsel for active and meaningful participation at the
hearings level in finally prevailing over USA's responsibility demal ORS 656.308(2)(d); see Foster-
Wheeler Constructors, Inc. v. Smith, 151 Or App 155 (1997).

Although USA argues that the only issue on review was responsibility, both compensability and
responsibility were decided by the AL]. Therefore, by virtue of the Board's de novo review authority,
compensability remained at risk on review as well. See Dennis Uniform Manufacturing v. Teresi, 115 Or
App 248, 252-53 (1992), mod 119 Or App 447 (1993). Consequently, claimant's counsel is entitled to an
assessed attorney fee for services on Board review regarding the potentlal compensability issue, payable
by USA. See ORS 656.382(2).

After considering the factors set forth in OAR 438-015-0010(4) and applying them to this case,
we find that a reasonable fee for claimant's counsel's services on review is $50. In reaching this
conclusion, we have particularly considered the time devoted to the compensability issue (as represented
by claimant's respondent's brief), the complexity of the issue, and the value of the interest involved.
We note that the only issue on review was responsibility and claimant's counsel's services on review
were devoted to the responsibility issue.

Accordingly, we withdraw our March 24, 2000 order. On reconsideration, as supplemented and
modified herein, we adhere to and republish our March 24, 2000 order. The parties' rights of appeal
shall begin to run from the date of this order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
GARY SIRES, Claimant
WCB Case No. 99-06088
ORDER ON REVIEW
Raymond Bradley, Claimant Attorney
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Haynes, Bock, and Phillips Polich.

Claimant requests review of Administrative Law Judge (AL]) Hoguet's order that: (1) found that
the SAIF Corporation's termination of temporary total disability benefits was proper; and (2) declined
to assess a penalty and related attorney fee for the employer's unreasonable claims processing. On
review, the issues are temporary disability, penalties and attorney fees. We affirm.

FINDINGS OF FACT

We adopt the AL]'s findings of fact, which we supplement and briefly summarize as follows.

Claimant compensably injured his right foot on February 4, 1999, while working as a drywall
finisher in Redmond, Washington for the employer, whose business office was located in Newberg,
Oregon. Claimant was treated with open reduction, internal fixation surgery. SAIF accepted a Jones
fracture, right foot.

On June 7, 1999, Dr. Berselli continued claimant's right leg brace and took claimant off work.
(Exs. 33, 35). On the same date, the employer called Dr. Berselli's office informing him of modified
work for claimant beginning June 8, 1999. (Ex. 34). Dr. Berselli orally agreed that claimant would be
able to perform the job. (Id.) On June 8, 1999, claimant called Dr. Berselli to inform him that he was
not able to return to work because he was unable to drive 50 miles to work with his injured foot. (Ex.
36). '

On June 10, 1999, Dr. Berselli agreed that claimant was unable to drive a car while wearing his
cast brace. But Dr. Berselli thought that claimant could perform the modified work. (Exs. 38, 39).

On June 19, 1999, Dr. Berselli formally approved a modified job for a Job Site Watchman at a job
site in Longview, Washington, beginning June 7, 1999. (Ex. 40).

Although claimant had difficulty getting from his home in Gresham, Oregon to the Longview
location (riding with someone else with a different work schedule and taking public transportation in the
absence of other transportation solutions), he worked from June 18, 1999 until june 24, 1999, when he
returned to Dr. Berselli complaining of severe right ankle pain from walking long distances to catch a
bus to get to work. Dr. Berselli found exquisite tenderness over the anterolateral joint line and
moderate effusion of the ankle. He diagnosed a sprained ankle that occurred at the time of the
industrial injury. Dr. Berselli took claimant off work for two weeks because he was unable to walk to
the bus because of the sprained ankle. (Exs. 43, 43A). Claimant did not return to the modified job.

On June 18, 1999, SAIF ceased paying temporary total disability and began paying temporary
partial disability benefits. SAIF did not reinstate temporary total disability benefits after claimant failed
to return to work.

On June 28, 1999, SAIF informed Dr. Berselli that there was portal-to-portal transportation
available to take claimant to work. (Ex. 44). On July 8, 1999, Dr. Berselli stated that claimant could
continue working, if a bus picked him up at his door and took him directly to his place of work.
(Exs. 45, 47A).

On July 16, 1999, claimant returned to Dr. Berselli. An MRI revealed an occult trabecular injury
and possible evolving avascular necrosis. Dr. Berselli recommended claimant continue on modified

duty. (Ex. 47).

On August 4, 1999, claimant was informed that the applied-for portal-to-portal transportation
was not available to him. (Ex. 48E).

Claimant has not been found medically stationary.
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CONCLUSIONS OF LAW AND OPINION

The AL]J found that claimant's temporary total disability benefits had been properly terminated
by SAIF in accordance with ORS 656. 325(5)(a)! and OAR 436- 060-0030(5) and that claimant's
transportation difficulties are not considered to be work-related restrictions under Rhonda P. Stockwell,
46 Van Natta 446 (1994), Robert E. Dixon, 48 Van Natta 46 (1996) and their progeny. On review,
claimant contends that his doctor took him off work for reasons related to his work. Claimant also
contends that his doctor's release to modified work was contingent on his having portal-to-portal
transportation. Finally, claimant contends that his case differs in material ways from the cases the AL]J
found to be analogous, because it was impossible, not merely inconvenient, for claimant to get to work.

As a preliminary matter, we note that the issue is not termination of temporary total disability
benefits, but reinstatement of temporary total disability benefits. SAIF has continued to pay claimant
temporary partial dlsablhty benefits since claimant accepted the medically approved offer of modified
work. Therefore, this case is governed by OAR 436-060- 0030(8) (rather than OAR 436-060-0030(5)).

ORS 436-060-0030(8) provides:

"Temporary partial disability shall be paid at the full temporary total disability rate as of
the date a modified job no longer exists or the job offer is withdrawn by the employer.
This includes, butis not limited to, termination of temporary employment, layoff or
plant closure. A worker who has been released to and doing modified work at the same
wage as at the time of injury from the onset of the claim shall be included in this
section. For the purpose of this rule, when a worker who has been doing modified work quits the
job or the employer terminates the worker for violation of work rules or other
disciplinary reasons it is not a withdrawal of a job offer by the employer, but shall be considered
the same as the worker refusing wage earning employment pursuant to ORS 656.325(5)(a). This
section does not apply to those situations described in sections (5), (6) & (7) of this rule.”
(Emphasis supplied.)

The rule specifically states that, as here, when a worker who has been doing modified work
quits the job, it is not considered to be a withdrawal of the offer of employment by the employer.
Rather, under the rule, it is deemed to be the same as the worker refusing wage earning employment
pursuant to ORS 656.325(5)(a).

Here, claimant’'s modified job continued to exist. Moreover, there is no evidence that it was
withdrawn by the employer. Claimant simply quit the job to which his physician had released him
because he was unable to obtain suitable transportation.

1 ORS 656.325(5)(a) provides:

"Notwithstanding ORS 656.268[,] [a]n insurer or self-insured employer shall cease making payments pursuant to
ORS 656.210 and shall commence making payment of such amounts as are due pursuant to ORS 656.212 when an
injured worker refuses wage eaming employment prior to claim determination and the workers' attending physician,
after being notified by the employer of the specific duties to be performed by the injured worker, agrees that that injured
worker is capable of performing the employment offered.” '

2 QAR 436-060-0030(5) provides:

"An insurer shall cease paying temporary total disability compensation and start paying temporary partial disability
compensation under section (2) as if the worker had begun the employment when an injured worker fails to begin
wage earning employment pursuant to ORS 656.268(3)(c), under the following conditions:

"(a) The attending physician has been notified by the employer or insurer of the physical tasks to be performed by the
injured worker;

"(b) The attending physician agrees the employment appears to be within the worker's capabilities; and

"(c) The employer has confirmed the offer of employment in writing to the worker stating the beginning time, date and
place; the duration of the job, if known; the wages; an accurate description of the physical requirements of the job and
that the attending physician has found the job to be within the worker's capabilities.”
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As discussed by the AL], we have previously held that a limitation on driving or the need for
transportation to the job location is not a work-related restriction because it does not pertain to matters
directly affecting a claimant's performance of the modified job while on the work site. Robert E. Dixon,
48 Van Natta 46 (1996). That is the principle adhered to by the AL]J in this case, and we see no need to
alter it because claimant found out after reporting to work that it was impossible for him to get there.
Because a medical limitation on driving or the need to obtain transportation to the job location is not
considered to be a work-related restriction, Robert E. Dixon and progeny, it does not matter whether it
was impossible or merely inconvenient to get to work. In other words, neither Dr. Berselli's restriction
from driving nor his taking claimant off work merely because he should not be using public
transportation directly affects claimant's performance of the modified job while on the Longview work
site.

Consequently, because claimant quit his modified job because he was unable to get to work that
he agreed he is willing and able to perform, i.e., refused wage earning employment under the rule, he is
not entitled to reinstatement of temporary total disability benefits. ORS 656.325(5)(a).

ORDER
The ALJ's order dated ]uné 18, 1999 is affirmed.
Board Member Phillips Polich dissenting.

I disagree with the majority that claimant is not entitled to a reinstatement of his temporary total
disability benefits. I reason as follows.

OAR 436-060-0030(5)(c) provides:

"An insurer shall cease paying temporary total disability compensation and start paying
temporary partial disability compensation as if the worker had begun the employment
when an injured worker fails to begin wage earning employment pursuant to ORS
656.268(3)(c), under the following conditions:

"(a) The attending physician has been notified by the employer or insurer of the physical
tasks to be performed by the injured worker;

"(b) The attending physician agrées the employment appears to be within the worker's
capabilities; and

"(c) The employer has confirmed the offer of employment in writing to the worker -
stating the beginning time, date and place; the duration of the job, if known; the wages;
an accurate description of the physical requirements of the job and that the attending
physician has found the job to be within the worker's capabilities.” (Emphasis added).

A valid offer of employment under the rule is defined to include the place of work. Thus,
although the physician has only to determine whether the job is within the worker's capabilities, such a
determination tacitly must include claimant's ability or inability to get to the work site, provided that
such an inability is due to the compensable injury.

Here, an Oregon employer is offering modified work to the injured worker in the State of
Washington. When Dr. Berselli took claimant off work on June 7, 1999, claimant had been prescribed
and was wearing a right leg brace as a result of internal fixation surgery for his compensable right foot
injury. Even though Dr. Berselli agreed that claimant was capable of performing a modified job as a
Site Watchman at a job site in Longview, Washington, he also stated that claimant was unable to drive a
car because of the cast brace. Claimant nevertheless did his best to get to work by riding with someone
else. This person had a different work schedule from claimant, so the ride did not work out. Claimant
next turned to public transit. The only way he could get from Portland, Oregon to Longview,
Washington was by train. Claimant took the public bus from his home in Gresham to downtown
Portland, which required him to walk some distance to the railroad station in order to get a train to
Longview.
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Claimant worked from June 18 to June 24, 1999. He then returned to Dr. Berselli, seeking
treatment for severe right ankle pain that resulted from walking long distances on his injured foot to
catch the bus and from the bus to the train station. Dr. Berselli found tenderness over the anterolateral
joint line and ankle effusion. Dr. Berselli attributed this worsened condition to a sprained ankle that
had occurred when claimant injured his foot. Dr. Berselli then took claimant off work for two weeks and
authorized time loss as a result of the worsened sprained ankle that was due to his compensable injury. Once
SAIF received evidence that claimant, who had an open and accepted claim, could not work for reasons
due to the compensable injury, it should have reinstated temporary total disability payments.

Apparently recognizing that claimant could not get to the workplace by using public
transportation, SAIF's next communication to Dr. Berselli was a June 28, 1999 letter informing the doctor
that Tri-met had a lift program that would arrange to have claimant transported from his home to his
modified job. (Ex. 44). Based on this understanding, Dr. Berselli was asked to re-approve the modified
job offer. Id. Dr. Berselli approved the modified job, but only under the condition that the bus pick up
claimant at his door and take him directly to his place of work. (Ex. 45).

Claimant's right ankle condition continued to worsen. An MRI revealed an occult trabecular
injury and possible evolving avascular necrosis. On July 16, 1999, Dr. Berselli again took claimant off
work from July 8, 1999 until door to door bus service was provided. (Ex. 47A). On August 4, 1999, claimant
was informed that he did not qualify for the Tri-Met LIFT Program. (Ex. 48E). But there is no evidence
that this information was provided to Dr. Berselli, who continued to approve the modified job.

Under these circumstances, I would find that claimant's doctor took him off work for reasons
related to his work injury. Moreover, the doctor's release to modified work was contingent on SAIF's
assurance that claimant would not have to walk on his compensably injured ankle in order to get to the
job in Washington. Therefore, I would find that none of the requirements for terminating temporary
total disability benefits under ORS 656.325(5)(a) have been satisfied. Claimant made heroic efforts to
return to work, and in fact worked until his condition worsened and he was again taken off work. His
physician said that claimant could not get to work because of his injury. I do not find any evidence that
claimant refused wage earning employment. He did not return to the job in Washington because his
physician took him off work. Moreover, claimant's physician's release to the modified job was contingent
on SAIF's assurance that portal-to-portal transportation would be provided. Given this contingency, I
would not infer that the physician would have approved the job offer absent SAIF's assurance that
transportation would be provided.

Thus, I would find that this assurance is part of the notice of the specific duties to be performed
by the injured worker under ORS 656.325(5)(a). Dr. Berselli's agreement that the injured worker is
capable of performing the employment offered provided that transportation would be provided is a specific
condition of that employment offer. Accordingly, I would conclude that SAIF had no authority to cease
temporary total disability payments because, in effect, its job offer was defective. In sum, I would find
that SAIF was required to reinstate temporary total disability payments when claimant was taken off
work by his attending physician, and that SAIF had no authority to terminate such payments thereafter.

I would also like to reiterate the point I made above, that this is an Oregon employer offering
modified work in Washington. No evidence was presented regarding whether this employer had other
suitable work for this claimant. Access to such evidence is difficult if not impossible for claimant to
ascertain, and the employer has an obligation to show that no other suitable work was available to
claimant. Without such evidence, what is there to prevent employers from creating light duty work in
locations inaccessible to injured workers, in order to avoid their obligation to provide compensation in
contravention of the stated objective of Oregon's Workers' Compensation Law: "To provide, regardless
of fault, sure, prompt and complete medical treatment for injured workers and fair, adequate and reasonable
income benefits to injured workers and their dependents.” ORS 656.012(2)(c).
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In the Matter of the Compensation of
JAMES D. ROUTON, Claimant
WCB Case No. 98-06603
ORDER ON REVIEW
James W. Moller, Claimant Attorney
Meyers, Radler, et al, Defense Attorneys
Cole, Cary, et al, Attorneys

Reviewed by Board Members Phillips Polich and Haynes.

Claimant requests review of Administrative Law Judge (ALJ) Livesley's order that upheld the
self-insured employer's denial of his L5-S1 disc condition. On review, the issue is compensability.

We adopt and affirm the ALJ's order with the following changes and supplementation. In the
third full paragraph on page 6, we delete the sixth sentence. In the fifth paragraph on page 7, we
change the second sentence to read: "He later conducted a records review on November 11, 1998,
concluding that the major contributing cause of claimant's condition was his degenerative disc disease
compounded by psychological factors. (Ex. 88-3)." We delete the findings of ultimate fact.

On review, we write to address claimant's argument that Dr. Karasek's opinion is "balanced and
reflective” and establishes that his work injury was the major contributing cause of his internal disc
disruption.

Even if we assume, without deciding, that claimant has an internal disc disruption, we find that
Dr. Karasek's opinion is insufficient to establish that it is related, in major part, to the work injury. Dr.
Karasek agreed that the description of an internal disc disruption would apply, as well, to the
progression of degenerative disc disease. (Ex. 91-29). He testified that the annular disruption or fissures
can be part of degenerative disc disease. (Ex. 91-35). In his April 6, 1998 report, he acknowledged that
claimant’'s "underlying degenerative condition also plays a significant role.” (Ex. 84A). Dr. Karasek
explained that discography "does not date the injury and does not allow us to solve the riddle of which
is more important, the trauma or the underlying degenerative condition.” (Id.) On de novo review, we
agree with the ALJ that Dr. Karasek's opinion is not sufficient to establish compensability.

ORDER

The AL]'s order dated November 19, 1999 is affirmed.
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In the Matter of the Compensation of
BRUCE W. TIMBY, Claimant
WCB Case No. 99-04392
ORDER ON REVIEW
Doblie & Associates, Claimant Attorneys
Sather, Byerly, et al, Defense Attorneys

Reviewed by Board Members Biehl and Haynes.

Claimant requests review of Administrative Law Judge (AL]) Kekauoha's order that declined to
grant permanent total disability. On review, the issue is permanent total disability.

We adopt and affirm the AL]'s order with the following supplementation.

In declining to award claimant permanent total disability, the AL] reasoned that claimant
conceded that he was not totally disabled based on the medical evidence alone. The ALJ further
concluded that claimant had not carried his burden of proving that he was permanently and totally
disabled under the "odd-lot doctrine.” The "odd-lot doctrine” provides that a claimant may prove
entitlement to permanent total disability through a combination of medical and non- medlcal factors. See
Welch v. Bannister Pipeline, 70 Or App 699 (1984).

The AL] relied on the opinion of vocational expert Roy Katzen, who identified several jobs
within claimant's physical and vocational skill level. (Ex. 110; Tr. 41, 42). The AL] found Katzen's
opinion more persuasive than that of Robert Male, PhD, who prepared a written report on behalf of
claimant. (Ex. 112). We agree with the AL]J that Katzen's opinion is more persuasive. In particular, we
note that Male's opinion did not consider claimant's transferable clerical skills. In reaching this
conclusion, Male reasoned that claimant gained these skills more than 25 years ago. (Ex. 112-2). Like
the AL]J, we find that claimant gained and used clencal skills as recently as June 1992, when he worked
as a gas meter prover for the employer. (Ex. 112-2).1

Next, claimant relies on Wilson v. Weyerhaeuser, 30 Or App 403 (1977) to establish that, if he is
unable to return to work for his employer at injury, he is entitled to permanent total disability. We
disagree. In Wilson, the claimant had an eighth-grade education and had worked in only heavy labor
jobs all of his life. 30 Or App at 405. Here, in contrast, claimant has completed high school and has at
-least some skills which are transferable to light duty and sedentary jobs. (Ex. 110-9). Moreover, the
claimant in Wilson proved not only that he could not return to work for his employer at injury, but also
that his job search with several other employers had been unsuccessful. Id.

Finally, even if a claimant can establish that a work search would be futile, he must nevertheless
prove that, but for the compensable injury, he is willing to work. ORS 656.206(3); SAIF v. Stephens, 308
Or 41 (1989); Harry L. Lyda, 52 Van Natta 21 (2000); Joan K. Rassum, 51 Van Natta 1511 (1999). Here,
the record does not persuasively establish that claimant is willing to work or has made reasonable efforts
to obtain work. Absent such proof, we decline to find claimant permanently and totally disabled. See
Champion International v. Sinclair, 106 Or App 423 (1991).

In conclusion, based on the reasoning set forth above, as well as that expressed by the ALJ], we
affirm the AL]'s decision that declined to grant claimant permanent total disability benefits.

ORDER

The ALJ's order dated November 15, 1999 is affirmed.

1n finding that claimant retains some transferable clerical skills, we emphasize that we do not necessarily find that
claimant is highly skilled in the field of computers based on his ownership of a home computer and use of electronic mail. We
merely find unpersuasive Male's conclusion that claimant has no transferable clerical skills, based on his relatively recent work as a
meter prover.
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In the Matter of the Compensation of
CHRISTINE M. WESTMAN, Claimant
WCB Case No. 99-04027
ORDER ON REVIEW
Floyd H. Shebley, Claimant Attorney
Sheridan, Bronstein, et al, Defense Attorneys

Reviewed by Board Members Phillips Polich and Haynes.

The insurer requests review of Administrative Law Judge (ALJ) Otto's order that set aside an
Order on Reconsideration on the ground that it was premature. On review, the issue is premature
closure.

We adopt and affirm the order of the AL], with the following supplementation.

On review, the insurer contends that the AL] improperly addressed the issue of premature
closure. The insurer argues that the only issues raised before the AL] were the medically stationary date
and extent of permanent disability. We disagree.

The May 7, 1999 Order on Reconsideration provides that one of the issues raised by claimant
was "premature closure.” (Ex. 21-2). Claimant subsequently requested a hearing on the Order on
Reconsideration and again listed "premature closure” as an issue. In claimant’s written arguments,
submitted in lieu of a hearing, claimant framed the issues as "premature claim closure and extent of
permanent unscheduled -disability...". Claimant's Opening Argument, pg. 1. Consequently, we
conclude that the issue of premature closure was properly decided by the ALJ.

The insurer alternatively contends that claimant did not specifically argue that the issue of
premature closure was based on a procedurally improper closure pursuant to ORS 656.268(4)(a).
Therefore, the insurer argues. that it was not proper for the AL]J to decide the case on that basis.

In Martha E. Leyva, 49 Van Natta 1177 (1997), the claimant raised the issue of premature closure
at hearing and then argued on review that claim closure was not proper because the carrier failed to
"strictly comply” with an administrative rule. We held that, even if the claimant had not specifically
raised an argument of "strict compliance” at hearing, we could consider such an argument on the basis
of a "new legal theory" on review. We noted that a new legal theory could be considered for the first
time on review and we found there was no argument that the insurer was }lnrejudiced by the claimant's
alleged failure to specifically raise a "strict compliance" argument at hearing.

Similarly, we conclude that the issue of premature closure was before the ALJ in this case, and
there has been no showing of prejudice by the insurer with respect to the ALJ's consideration of the
propriety of the closure. Therefore, the ALJ's order is affirmed.

Claimant's counsel is awarded an assessed attorney fee for services on review. ORS 656.382(2).
After considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find
that a reasonable fee for claimant's counsel's services on review is $1,000, to be paid by the insurer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent's brief), the complexity of the issue and the value of the interest involved.

ORDER

The ALJ's order dated December 21, 1999, as reconsidered by the January 18, 2000 order, is
affirmed. Claimant's counsel is awarded an assessed attorney fee of $1,000, to be paid by the insurer.

1 Here, the insurer has contended that it was prejudiced by the AL]J's consideration of the propriety of the closure itself.
However, it has not shown how it has been prejudiced in this regard. Moreover, because the record in this case is limited to the
reconsideration record, we find no prejudice to the insurer by the ALJ's consideration of such a theory. Leyva, 49 Van Natta 1180,
n4.
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In the Matter of the Compensation of
JOEL H. ULLEDAHL, Claimant
WCB Case No. 99-04625
ORDER ON REVIEW
Phillip H. Garrow & Janet H. Breyer, Claimant Attorneys
Bostwick, et al, Defense Attorneys

Reviewed by Board Members Meyers and Phillips Polich.

Claimant requests review of that portion of Administrative Law Judge (AL]) Peterson’s order
that upheld the self-insured employer's denial of claimant's occupational disease claim for a bilateral
shoulder condition. On review, the issue is compensability. We affirm.

FINDINGS OF FACT
We adopt the AL]'s "Findings of Facts.”

CONCLUSIONS OF LAW AND OPINION

We adopt the first paragraph of the ALJ's "Conclusions of Law and Opinion, with the following
supplementation.

As a preliminary matter, we note that the parties agree that the record should contain a signed
version of claimant's attorney's July 27, 1999 concurrence letter to Dr. Sulkowsky, rather than the
unsigned version of the letter marked as Exhibit 22. Accordingly, based on the parties' agreement, we
treat the signed version of the letter (one copy marked "extraneous,” outside the exhibit packet
and another submitted by claimant, attached to his "Motion to Supplement the Record”, signed and
annotated by Dr. Sulkowsky) as admitted and we consider it on review.l (See also Tr. 2).

Claimant works for the employer as an equipment operator on its road construction crew. He
spends most of his work time driving equipment, but he also does some manual labor, including "cold
patching,” which involves shoveling asphalt from the back of truck into holes in the road.

The ALJ found the medical evidence insufficient to establish that claimant's work activities were
the major contributing cause of his bilateral shoulder impingement syndrome condition. We agree,
based on the following reasoning.

Claimant contends that his shoulder conflguratlons, Type II acromions, are not preexisting
conditions within the meaning of ORS 656. 005(24) because they are "normal” for about 40 percent of
the population. (See Ex. 24-2). However, the medical experts agree that claimant's Type II acromions
predispose him to shoulder impingement. They also agree that claimant's bilateral condition is due in
part to his shoulder configuration. Thus, because claimant's preexisting anatomy predisposed him to his
impingement disease and contributed to it, claimant's Type II acromions are preexisting conditions
under the statute.3 See Cresencia Green, 50 Van Natta 47 (1998) (where persuasive medical evidence
indicated that the claimant's shoulder anatomy amounted to a predisposition that contributed to her
impingement condition, it qualified as a "preexisting condition” under ORS 656.005(24)).

Claimant argues that his work activities for the employer involved repetitive shoulder use and
these activities, not his Type II acromions, caused his condition. Claimant relies on the opinion of Dr.
Sulkowsky, treating physician.

1 See e.g., Tom Fredrickson, 45 Van Natta 211 (1993) (Board considered a document on review that had not been admitted
at hearing, where the parties intended that it be admitted (though it was not , due to an apparent oversight) and there was no
objection to considering it on review).

2 Under ORS 656.005(24), "'Preexisting condition’ means any injury, disease, congenital abnormality, personality
disorder or similar condition that contributes or predisposes a worker to disability or need for treatment and that precedes the
onset of an initial claim for an injury or occupational disease, or that precedes a claim for worsening pursuant to ORS 656.273."

3 Nonetheless, we need not determine whether claimant's work activities caused a worsening of his preexisting
condition, because we find the medical evidence insufficient to establish that those activities were the major contributing cause of
his bilateral condition. See ORS 656.802(2)(a) & (b).
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Dr. Sulkowsky was initially under the impression that claimant "does a lot of shoveling,
overhead work.” (Ex. 13, emphasis added). He acknowledged that "a lot" of claimant's condition is
"anatomical,” due to his "fairly tight subacromial arc.” Dr. Sulkowsky also noted that a person "who
did things down at his side all the time" would probably not have problems, but claimant developed
degenerative changes in his acromioclavicular joints and supraspmatus tendon because he did "heavy
strenuous work with repetitive overhead, push/pull, etc." (Id). Dr. Sulkowsky agreed with the
examining physicians that claimant's congenital anatomic type contributed to his shoulder problems,
stating "it is more of an attritional-type and chronic injury in part, because of the 'initial design of his
shoulders' and the type of work he is doing.” (Ex. 21-2). He also opined that, if repetitive overhead
activity such as shoveling only amounted to "'5 % of his job,' then obviously this should not be that
much of a disability[.]" (Id). '

Claimant's attorney sent Dr. Sulkowsky a letter describing claimant's condition and asked the
doctor to sign it if he agreed, inter alia, that claimant's shoveling and other work of a similar nature
(with his arms at chest level or higher) was most likely the major contributing cause of his shoulder
impingement, "whether he does these activities 5 percent of the time or 95 percent of the time.” (Ex.
22). Dr. Sulkowsky signed the letter and wrote "with letter of clarification I dictated on 8/4/99
enclosed.” (Id). In his clarification letter, Dr. Sulkowsky stated that he agreed with the majority of
claimant’s counsel's letter, but he had "a few additions.” (Ex. 23). Specifically, Dr. Sulkowsky opined
that repetitive use of arms at shoulders at the mid chest level does cause "wear or impinging wear" on
the rotator cuff tendons,

"not in everyone, but [} in somebody who has a type II or type III acromion or a very
tight subacromial arc such as [claimant]. This does not happen 'in everyone." The
attritional wear is not necessarily something that you can say is'1%, 3%, 10% 20%; it is
just that if you do pinch the bursa and have a tight arc and the bursa becomes swollen[,]
then you are going to pinch it more because now hydrologically you cannot compress a
liquid and it becomes a chronic, painful problem. The wear and tear portion goes along
with this. * * * 1 do feel that [claimant] has the type II acromion and is much more
susceptible to a wear type disorder because of his anatomical makeup.” (Id).

Thus, Dr. Sulkowsky reiterated that both claimant’'s predisposing anatomy and his "overhead”
activities contributed to his condition. In our view, he did not ascribe to claimant's counsel's contention
that such activities caused the condition "whether he does [them] 5 percent of the time or 95 percent of
the time.” See SAIF v. Strubel, 161 Or App 516 (1999) (physician's opinion evaluated in context).
Instead, the doctor declined to assign a contribution percentage (between 1 and 20 percent) to

"attritional wear."4

Under these circumstances, we cannot say that Dr. Sulkowsky's opinion supports a conclusion
that chest level or overhead work activities contributed more to claimant's shoulder condition than did
his anatomical predisposition. See McGarrah v. SAIF, 296 Or 145, 166 (1983) ("major contributing cause"
means that the work activity or exposure contributes more to causation than all other causative agents
combined). Consequently, we conclude that claimant has not carried his burden of proof under ORS
656.802(2)(a). »

ORDER

The AL]'s order dated December 1, 1999 is affirmed.

4 We also note that the record does not indicate that claimant did "a lot” of chest high or overhead work activities.
Rather, claimant spent most of his work time driving, with his arms below chest level. (See Ex. 16-1; Tr. 26-27, 33).

Board Member Phillips Polich concurring.

I write separately to emphasize that we evaluate claims involving potentially contributory
preexisting conditions on a case-by-case basis, depending on the medical evidence. See Trudy M. Spino,
52 Van Natta 626 (2000) (Board Chair Bock specially concurring) (citing Cassandra J. Hansen, 50 Van Natta
174, 175 (1998). We do not rely on a "laundry list" of predispositions or preexisting conditions that
automatically weigh against an otherwise compensable claim. See Debbie S. Thomas, 52 Van Natta 7
(2000); see also Glen E. Wilbur, 50 Van Natta 1059 (1998).
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In this case, I agree with the lead opinion that the medical evidence establishes that claimant’s
preexisting Type II acromions contribute to his bilateral shoulder condition. And, because the medical
evidence does not establish that claimant's work exposure was the major contributing cause of the
claimed conditions, I also agree that the claim must fail.
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In the Matter of the Compensation of
RICHARD L. JONES, Claimant
WCB Case No. 98-02826
ORDER ON REVIEW
Kasubhai & Sanchez, Claimant Attorneys
Terrall & Terrall, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

Claimant requests review of that portion of Administrative Law Judge (AL]) Stephen Brown's -
order that upheld the insurer's denial of his claim for left-sided deep vein thrombosis. On review, the
issue is compensability.

We adopt and affirm the AL]J's order with the following supplementation.

On Board review, claimant argues that Dr. DeLoughery's opinion is less persuasive regarding
the cause of claimant's left-sided deep vein thrombosis than that of Dr. Morford because Dr.
DeLoughery, who is board certified in hematology, as well as internal medicine and medical oncology,
relied upon claimant's medical records to obtain claimant's history rather than examining
and interviewing claimant in person. We reject this argument. This case involves expert analysis rather
than external observation; thus, we are not persuaded that Dr. DeLoughery's opinion is less persuasive
because he did not personally examine claimant. See Allie v. SAIF, 79 Or App 284, 287 (1986).

Dr. DeLoughery had the same history possessed by Dr. Morford, but drew different conclusions
than did Dr. Morford. As the associate director of transfusion medicine at Oregon Health Sciences
University, the director of the hematology section, and the medical director of the anti-coagulation clinic,
we agree with the ALJ that Dr. DeLoughery's expertise in the area of blood diseases, such as claimant's,
is greater than that of Dr. Morford, who is a resident in family medicine. Dr. Morford opined that the
left-sided deep vein thrombosis was caused by immobilization due to claimant’s left ankle sprain. In Dr.
DeLoughery's opinion, the immobilization was insufficient to cause claimant's thrombosis.  Dr.
DeLoughery also relied upon the fact that claimant subsequently developed venous thrombosis in the
uninjured right leg. Dr. DeLoughery opined that this was strong evidence of an
underlying "hypercoagulable state” or underlying propensity to form blood clots. Dr. Morford did not
address Dr. DeLoughery's opinion regarding the significance of the venous thrombosis of the right leg.

Claimant argues that Dr. DeLoughery's opinion is unpersuasive because he did not review
claimant's prior medical records regarding claimant's prior injuries, gun shot wounds to the abdomen
and temple and a fractured skull from a blow to the head with a metal pipe. Dr. DeLoughery opined
that incidence of deep venous thrombosis with both head and abdomen trauma is substantial and that
the treatment records should be reviewed to insure that claimant had not suffered a deep venous
thrombosis previously.

We are not persuaded by this argument because claimant has the burden of proof, ORS 656.266,
and there is no evidence that Dr. Morford reviewed these prior records of head and abdominal trauma,
even though she testified that once a person has had venous thrombosis that person is more likely to
develop it in the future. Under such circumstances, we find that the failure to review the prior medical
records detracts from the persuasiveness of Dr. Morford's opinion, especially given her lesser expertise
in this area. For the reasons stated herein and in the ALJ's order, we find that claimant has failed to
establish compensability of the left-sided deep vein thrombosis condition.

ORDER

The AL]J's order dated October 7, 1999 is affirmed.
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In the Matter of the Compensation of
WILLIAM G. THERRIAULT, Claimant
WCB Case No. 99-03585
ORDER ON REVIEW
Martin L. Alvey, Claimant Attorney
James B. Northrop (Saif), Defense Attorney -

Reviewed by Board Members Phillips Polich and Meyers.

The SAIF Corporation requests review of those portions of Administrative Law Judge (ALJ)
Thye's order that: (1) set aside its denial of claimant's injury claim for a right hip condition; and (2)
awarded a $4,500 attorney fee under ORS 656.386(1) for claimant's attorney's services in setting aside
the denial. On review, the issues are compensability and attorney fees.

We adopt and affirm the AL]J's order with the following supplementation.

This is an injury claim involving a preexisting necrosis condition. In setting aside SAIF's denial,
the AL] found that claimant's August 6, 1998 injury was the major contributing cause of his disability
and need for treatment for his combined right hip condition. ORS 656.005(7)(a)(B). The AL]J
relied on the opinion of claimant's treating physician, orthopedic surgeon Dr. Grossenbacher. On
review, SAIF contends that the opinion of Dr. Fuller is more persuasive. For the reasons expressed by
the ALJ, as well as those expressed below, we disagree with SAIF's contentions.

Generally, we will defer to the opinion of claimant's treating physician, absent persuasive
reasons not to do so. Marshall v. Boise Cascade Corp., 82 Or App 130, 134 (1986). Here, we find specific
reasons not to rely on Dr. Fuller, who performed an evaluation at the request of SAIF. Medical
opinions that rely on incomplete or inaccurate information are less persuasive and entitled to little
weight. Miller v. Granite Construction, 28 Or App 473 (1977). Dr. Fuller concluded that claimant's
preexisting avascular necrosis condition was the major contributing cause of his right hip condition. (Ex.
6-6). Dr. Fuller's opinion depended in large part on the incorrect assumption that claimant had a history
of coronary artery disease, and had undergone coronary artery bypass surgery. (Ex. 11-3; Tr. 18). In
contrast to Dr. Fuller, Dr. Grossenbacher and vascular surgeon Dr. Serres relied on an accurate
history of no coronary artery problems. (Exs. A, 1, 4, 10-2).

Next, SAIF contends that Dr. Grossenbacher based his opinion on the unsupported theory that
claimant suffered a "microcollapse” of the femoral head in his right hip. However, we find that Dr.
Grossenbacher's opinion that claimant had suffered a microcollapse which was the cause of his disability
and need for treatment was adequately explained and consistent with claimant's history of symptoms.
(Exs. 10-2, 12-1, p. 4). In this regard, Dr. Grossenbacher persuasively rebutted Dr. Fuller's statement
that claimant would not have been able to walk with a microcollapsed femoral head, by stating that
claimant would have been able to (and did) walk, albeit with a great deal of pain. (Ex. 12-2, p. 7).

Finally, SAIF argues that Dr. Grossenbacher engaged in an impermissible "precipitating cause”
analysis. Dietz v. Ramuda, 130 Or App 397 (1994), rev dismissed 320 Or 416 (1995). We disagree. It is
clear from Dr. Grossenbacher's opinion that, from the time of his initial examination of claimant, he
took into account the effect of claimant's preexisting avascular necrosis condition. (Exs. 4-1, 7-1, 12).
Dr. Grossenbacher stated that the August 1998 work injury was the major contributing cause of
claimant's disability and need for treatment for his combined right hip condition, in comparison to
the necrosis condition. (Ex. 12-1). Like the ALJ, we find Dr. Grossenbacher's opinion well-reasoned
and persuasive. : ;

Finding no persuasive reasons to do otherwise, we rely on Dr. Grossenbacher's opinion to
determine that claimant's August 1998 work injury was the major contributing cause of his need for
treatment or disability for his combined right hip condition.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-010(4), and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review regarding the compensability issue is $1,400,
payable by SAIF.] In reaching this conclusion, we have particularly considered the time devoted to the

1 Claimant is not entitled to an attorney fee for services on review devoted to the attorney fee issue. Dotson v. Bohemia,
80 Or App 233, rev den 302 Or 35 (1986).
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issue (as represented by claimant's respondent’s brief, request for attorney fee on Board review, and
SAIF's response to claimant's requested fee on review), the complexity of the issue, and the'value of the
interest involved.

ORDER

The ALJ's order dated December 22, 1999 is affirmed. For services on review, claimant's
attorney is awarded $1,400, payable by SAIF.

April 17, 2000 e - Cite as 52 Van Natta 703 (2000)

In the Matter of the Compensation of
DONALD WATKINS, Claimant
WCB Case No. 99-04550
ORDER ON REVIEW
Cole, Cary, et al, Claimant Attorneys
Reinisch, MacKenzie, et al, Defense Attorneys

Reviewed by Board Members Haynes and Bock.

Claimant requests review of Administrative Law Judge (AL]) Hazelett's order that affirmed an
Order on Reconsideration awarding no scheduled permanent disability for his bilateral elbow injury.
On review, the issue is extent of scheduled permanent disability.

We adopt and affirm the ALJ's order with the following supplementation.

The ALJ declined to award scheduled permanent disability for claimant's bilateral elbow
condition, finding that claimant failed to prove that he sustained permanent impairment as a result of
the compensable injury. On review, claimant contends that the opinion of his attending physician, Dr.
Ferguson, establishes that he is entitled to a bilateral "chronic condition” award based on significant
limitations on repetitive use of his elbows. We disagree. :

OAR 436-035-0010(5) provides, in part:

"A worker is entitled to a 5% scheduled chronic condition impairment value for each
applicable body part, stated in this section, when a preponderance of medical opinion
establishes that, due to a chronic and permanent medical condition, the worker is
significantly limited in the repetitive use of one or more of the following four body parts:

Nk * Kk * *

"(c) Forearm (below elbow/hand/wrist); and/or
"(d) Arm (elbow and above)."

Dr. Ferguson indicated on several occasions that claimant does not have permanent impairment
due to the compensable injury. (Exs. 47, 61, 62-85, 65-2). Dr. Ferguson, however, has opined that
claimant requires permanent limitations because his bilateral elbow condition flares up when he returns
to his regular work involving repetitive use of his elbows. Dr. Ferguson has also stated that he believes
that claimant has a chronic medical condition that significantly limits repetitive use of his arms. (Ex. 65-
2). Claimant contends that this evidence establishes that he has permanent impairment due to the
compensable injury and that he qualifies for a bilateral "chronic condition" award.

However, ' limiting repetitive .use to prevent reinjury or an increase in symptoms does not
establish chronic condition impairment. See, e.g., Rena L. Rose, 49 Van Natta 2007 (1997) (holding that a
restriction on repetitive use to prevent reinjury or an increase in symptoms does not constitute
persuasive evidence of a chronic condition impairment); see also David A. Kamp, 46 Van Natta 389, 390
(1994); Rae L. Holzapfel, 45 Van Natta 1748 (1993) aff'd mem Holzapfel v. M. Duane Rawlins, Inc., 127 Or
App 208 (1994). Moreover, even if we assumed that the limitations imposed by Dr. Ferguson were not
designed to prevent reinjury or an increase in symptoms, we would still conclude that claimant is not
entitled to a bilateral "chronic condition" award.
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Dr. Ferguson testified in his deposition that claimant should not perform powerful gripping and
pinching activities. (Ex. 62-86). Dr. Ferguson also testified, however, that this limitation was not due to
residuals of his compensable injury, but rather this was due to idiopathic reasons. (Ex. 62-76, 77, 86,
87). Although Dr. Ferguson agreed in a "post-deposition" concurrence report that the alleged chronic
medical condition was the result of his "industrial exposure,” (Ex. 65-2), Dr. Ferguson's retreat from his
earlier opinion is not sufficiently explained and is inconsistent with his prior opinion.1 As such, it
should be given little weight. See Kelso v. City of Salem, 87 Or App 630 (1987).

Accordingly, we find that claimant has not proved he is entitled to an award of scheduled
permanent disability. Thus, we affirm.

ORDER

The ALJ's order dated December 29, 1999 is affirmed.

1pr. Ferguson agreed in his concurrence letter that he had "speculated" that claimant may have had an underlying
genetic or other predisposition toward the development of his overuse syndrome, but that he did not have a medical diagnosis,
laboratory data or other medical data to support this "supposition.” Dr. Ferguson, however, expressed no such reservations in his
deposition testimony that attributed the need for work limitations to factors personal to claimant. Considering Dr. Ferguson's
opinion as a whole, we. do not find that it establishes that the recommended limitations on repetitive use are due to the
compensable injury.

April 19, 2000 Cite_as 52 Van Natta 704 (2000)

In the Matter of the Compensation of
PAULA T. SMITH, Claimant
WCB Case No. 99-00322
ORDER ON REVIEW
Malagon, Moore, et al, Claimant Attorneys
Bruce A. Bornholdt (Saif), Defense Attorney

Reviewed by Board Members Bock and Phillips Polich.

Claimant requests review of Administrative Law Judge (ALJ) Livesley's order that: (1) upheld
the SAIF Corporation's denial of a chest injury claim; and (2) declined to assess penalties for an
allegedly unreasonable denial. On review, the issues are compensability and penalties. We reverse in
part and affirm in part.

FINDINGS OF FACT
We adopt the AL]J's findings of fact. .

CONCLUSIONS OF LAW AND OPINION

Compensability

In 1993 claimant had breast augmentation surgery in which saline implants were implanted in
both breasts. On December 17, 1998, as claimant was entering the rest room in the course of her
employment as a janitor at the Eugene airport, a ticketed customer suddenly exited a stall ramming
- claimant's left chest into a wall. Claimant noted an immediate onset of pain and, within 45 minutes,
her left breast implant had deflated.

On December 22, 1998, claimant was examined by Dr. Cutler, who had performed the original
augmentation surgery. Dr. Cutler noted that claimant was experiencing discomfort in the upper part of
the left breast and a "complete deflation of the implant.” (Ex. 1). Reporting that there was "no residual
fluid evident in the left breast implant" and that there was a "pronounced asymmetry" between the left
and right breasts, Dr. Cutler recommended a capsulectomy replacement of the left breast implant. (Exs.
1, 4). Dr. Cutler also indicated that he did not believe there was any chance that the damaged breast
implant, if unrepaired, could pose any health risk. (Ex. 6-1). He also responded that the breast implant
did not aid in the performance of any natural function. (Ex. 6-2).
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In response to claimant's injury claim, SAIF issued a denial of her chest injury. Claimant
requested a hearing.

Applying ORS 656.005(7)(a)l and OAR 436-010-0230(10),2 the AL] determined that claimant
failed to prove a compensable injury claim. Specifically, the ALJ found that claimant's breast implant
failed to meet the definition of a "prosthetic appliance” in OAR 436-010-0230(10) in that the record did
not establish that it was either an artificial substitute for a missing body part or a device that aided the
performance of a natural function. We disagree with the ALJ's reasoning and find that claimant has
established a compensable injury.

There is no dispute that claimant was in the course and scope of her employment when she was
accidentally struck with such force by a customer exiting from a rest room stall that claimant's left breast
implant was ruptured. In addition, there is no dispute that the work incident was the major
contributing cause of the deflated breast implant. But there is also no dispute that the incident did not
result in disability. Instead, the issue is whether claimant sustained an injury as a result of the work
incident that required medical services and whether any such injury is established by medical evidence
supported by objective findings.3 ORS 656.005(7)(a). Based on the following reasoning, we find that
claimant satisfied both requirements. ,

ORS 656.005(7)(a) provides two bases for compensable injuries. A "compensable injury" may be
an "accidental injury” to a claimant's person, or it may be an "accidental injury to prosthetic appliances.”
Where the requirements to prove a compensable injury involving an "accidental injury” to a claimant's
person have been met, there is no need to inquire further as to whether the injury might qualify as an
"accidental injury to prosthetic appliances.” Because that is the case here, we need not address the
reasoning expressed by the AL] in upholding SAIF's denial.

Within days of the work accident, claimant sought medical treatment from Dr. Cutler. Claimant
sought medical treatment both because of the pain she experienced due to the work accident and to
determine what could be done about the damage to her chest. (Exs. 1, 4). Following an examination,
Dr. Cutler reported that the left breast implant was "completely flat" with "no residual fluid evident in
the left breast implant.” (Ex. 4). Dr. Cutler further found that claimant's chest exhibited "pronounced
asymmetry,” with the left breast and right breast no longer matching. (Exs. 1, 4).

Based on claimant's visit to Dr. Cutler, we find that the work injury required medical services.
ORS 656.005(7)(a). In addition, Dr. Cutler's findings during his examination establish an injury by
medical evidence supported by objective findings. Id. Specifically, the findings of a "completely flat"
left breast implant, "no residual fluid evident in the left breast implant," and the "pronounced
asymmetry' of claimant's breasts, all of which were caused by the work injury, constitute objective
findings in support of medical evidence in that these findings are observable, measurable, and verifiable
indications of injury. ORS 656.005(19). Thus, the work injury that resulted in these findings
constitutes a compensable injury. Therefore, we set aside SAIF's denial.

T ORS 656.005(7)(a) provides, in relevant part:

"A 'compensable injury’ is an accidental injury, or accidental injury to prosthetic appliances, arising out of and in the
course of employment requiring medical services or resulting in disability or death; * * * if it is established by medical
evidence supported by objective findings[.]" [Emphasis added]. :

2 OAR 436-010-0230(10) provides:

"The cost of repair or replacement of prosthetic appliances damaged when in use at the time of and in the course of a
compensable injury, is a compensable medical expense, including when the worker received no physical injury. For
purposes of this rule, a prosthetic appliance is an artificial substitute for a missing body part or any device by which
performance of a natural function is aided, including but not limited to hearing aids and eye glasses.” (Emphasis added).

3 "Objective findings” is defined as follows:

"'Objective findings' in support of medical evidence are verifiable indications of injury or disease that may include, but
are not limited to, range of motion, atrophy, muscle strength and palpable muscle spasm. 'Objective findings' does not
include physical findings or subjective responses to physical examinations that are not reproducible, measurable or
observable.” ORS 656.005(19).
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Penalty

Claimant seeks a penalty for SAIF's allegedly unreasonable denial. SAIF argues that Dr.
Cutler's medical reports, together with the legal question as to whether claimant’s breast implant
qualified as a "prosthetic appliance” under ORS 656.005(7)(a) and OAR 436-010-0230(10) raised legitimate
doubt as to its liability regarding claimant's breast implant deflation. We agree with SAIF.

A penalty may be assessed when a carrier "unreasonably delays or refuses to pay
compensation.” ORS 656.262(11). The standard for determining unreasonable resistance to payment of
compensation is whether, from a legal standpoint, the carrier had a legitimate doubt about its liability.
International Paper Co. v. Huntley, 106 Or App 107 (1991). If so, the refusal to pay is not unreasonable.
"Unreasonableness” and "legitimate doubt” are to be considered in light of all the information available
to the carrier at the time of the denial. Brown v. Argonaut Insurance Company, 93 Or App 588 (1988).

Here, before issuing its denial, SAIF had received a chart note and a letter from Dr. Cutler
indicating that the work incident resulted in a deflated left breast implant. (Exs. 1, 4). In addition, Dr.
Cutler stated that it could be argued that this condition was "purely a cosmetic matter,” although, in his
opinion, it should be covered as a work injury. (Ex. 4-1). Moreover, because a breast implant was
involved and the definition of "prosthetic appliances,” OAR 436-010-0230(10), could reasonably be read
to exclude a breast implant under the circumstances in this case, SAIF had reason to doubt its
responsibility for this injury.

Under these circumstances, we find that SAIF's denial was not unreasonable and, therefore,
decline to assess a penalty.

Attorney Fee

Claimant's attorney is entitled to an assessed fee for services at hearing and on review. ORS
656.386(1). After considering the factors set forth in OAR 438-015-0010(4) and applying them to this
case, we find that a reasonable fee for claimant's attorney's services at hearing and on review regarding
the compensability issue is $4,500 payable by SAIF. In reaching this conclusion, we have particularly
considered the time devoted to the compensability issue (as represented by the record and claimant's
appellate briefs), the complexity of the issue, the value of the interest involved, and the risk that counsel
may go uncompensated. '

ORDER

The AL]'s order dated May 10, 1999 is reversed in part and affirmed in part. That part of the
order that upheld the SAIF Corporation's January 5, 1999 denial is reversed. SAIF's denial is set aside
and the claim is remanded to SAIF for processing according to law. For services at hearing and on
review regarding the compensability issue, claimant's attorney is awarded a fee of $4,500, payable
directly to claimant's attorney by SAIF. The remainder of the order is affirmed.

Board Member Phillips Polich specially concurring.

I agree with the majority regarding the merits of this claim, including the decision regarding the
penalty issue. Nevertheless, I feel that the circumstances of this case present a separate basis supporting
compensability of this injury claim. I write to address that separate basis.

Here, SAIF denied claimant's injury claim, contending that the work incident was "not
compensable under ORS 656.005(7)(a) and [OAR] 436-010-0230(10)." Thus, SAIF's denial was based on
its contention that the deflated left breast implant did not constitute a "prosthetic appliance” as defined
under OAR 436-010-0230(10).

As the majority finds, claimant sustained a the deflated breast implant as a direct result of her
work activity. Moreover, the deflated implant itself clearly represents "objective findings," in that it is a
physical finding that is measurable and observable. Thus, I would find a second basis for resolving the
compensability issue, i.e., whether the breast implant qualifies as a prosthetic appliance under
ORS 656.005(7)(a), an accidental injury to which would constitute a compensable injury. Based on the
following, I find that it does.
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As quoted above, ORS 656.005(7)(a) includes within the definition of a "compensable injury” an
"accidental injury to prosthetic appliances,” provided that the injury to prosthetic appliances meets
certain other requirements.1 ORS 656.005(7)(a) does not, however, define "prosthetic appliances.”
Therefore, it must be determined what the legislature intended by the term "prosthetic appliances.”

In determining legislative intent, I look first to the text and context of the statute. See PGE v.
Bureau of Labor and Industries, 317 Or 606, 610 (1993). Because the focus is on the meaning of specific
statutory terms, I follow the methodology set forth in Springfield Education Assn. v. School Dist., 290 Or
217, 221-30 (1980), which held that there are three classes of statutory terms, each of which conveys a
different responsibility for the agency promulgating the rules under the statute and for the
administrative/judicial body reviewing the agency's rule making: (1) terms of precise meaning, whether
of common or technical parlance, requiring only fact-finding by the agency and administrative/judicial
review for substantial evidence; (2) inexact terms which require agency interpretation and
administrative/judicial review for consistency with legislative policy; and (3) terms of delegation which
require legislative policy determination by the agency and administrative/judicial review of whether that
policy is within the delegation.

I conclude that, as used in ORS 656.005(7)(a), the term "prosthetic appliances” is a statutory
term within the second class described in Springfield. That is, it is a statutory term that embodies a
complete expression of legislative meaning, even though its exact meaning is not obvious. See Tee v.
Albertsons, Inc., 314 Or 633, 637-38 (1992) (reaching same conclusion regarding term "gainful occupation”
in ORS 656.206(1)(a)). An inexact term gives the agency interpretive but not legislative responsibility.
See Springfield Education Assn. v. School Dist., 290 Or at 233. In determining whether the agency's inter-
pretation is consistent with legislative policy, I must discern and apply the legislature's intent. The best
indication of legislative intent is the words of the statute themselves. State ex rel Juv. Dept. v. Ashley, 312
Or 169, 174 (1991). Words of common usage should be given their "plain, natural and ordinary mean-
ing." PGE 317 at 611. Finally, an administrative agency may not, by its rules, amend, alter, enlarge, or
limit the terms of the statute. Cook v. Workers’ Compensation Department, 306 Or 134, 138 (1988).

The medical definition of "prosthetic” is "serving as a substitute; pertaining to the use or
application of prostheses.”  Dorland’s Illustrated Medical Dictionary, 28th Ed. (1994), page 1367.
"Prostheses” is the plural of "prosthesis,” which is defined as "an artificial substitute for a missing body
part, such as an arm or leg, eye or tooth, used for functional or cosmetic reasons, or both." Id. Finally,
although the general definition of "appliance” focuses on its use in dentistry, the term "prosthetic
appliance” is defined as "a device affixed to or implanted in the body, designed to take the place, or
perform the function, of a missing body part, such as an artificial arm or leg, or a complete or partial
denture.” Id. at 110. These definitions, taken as a whole, demonstrate that a prosthesis or prosthetic
appliance can be used for functional or cosmetic reasons, or both.

In its definition of "prosthetic appliance,” the Director's rule does not include any use regarding
"cosmetic reasons.” Instead, it defines a prosthetic appliance, in part, in terms of a device that aids
functional performance. See OAR 436-010-0230(10) (defining a prosthetic appliance as "an artificial
substitute for a missing body part or any device by which performance of a natural function is aided").
ORS 656.005(7)(a) provides no indication that a "prosthetic appliance” includes only devices that aid in
performance of a natural function. By excluding cosmetic reasons in the definition of prosthetic
appliances, the Director's rule limits the terms of ORS 656.005(7)(a).

In addition, by requiring consideration of the reason for a prosthetic appliance, the Director's
rule places the concept of fault into the equation. Under the Director's rule, a "prosthesis” that does not
replace a missing body part qualifies as a "prosthetic appliance” only if it aids in the performance of a
"natural function.” ORS 436-010-0230(10). Thus, a prosthesis that performs any other function, such as
augmentation or cosmetic function, would not qualify as a "prosthetic appliance” under the rule. Such a
requirement requires judgment of the value of the prosthesis, even to the extent of inserting the concept
of fault, that is, if the reason for a prosthesis is anything other than to aid in the performance of a
"natural function,” it is not worthy of replacement if damaged or destroyed while in the course and
scope of employment. In other words, if the reason for the prosthesis does not meet a specific value
judgment, it is the worker's own fault for choosing to have the prosthesis in the first place. Under such

1 Those "other requirements” include arising out of and in the course of employment, requiring medical services, and
being established by medical evidence supported by objective findings. As addressed by the majority, all of those "other
requirements” have been met.
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circumstances, under the Director's rule, replacement of such a prosthesis damaged in the course and
scope of employment would not be covered under Workers' Compensation law. Such a restrictive
definition places fault in the Oregon Workers' Compensation system, which is supposed to be a "no-
fault” system. See Andrews v. Tektronix, Inc., 323 Or 154 (1996) (the Oregon Workers' Compensation
system is a "no-fault” system).

Therefore, for all of the reasons discussed above, 1 find that the Director's rule is not consistent
with the legislative intent. :

In addition, I find that the breast implant constitutes a "prosthetic appliance” under ORS
656.005(7)(a) in that it is a device implanted into the body that serves a cosmetic use. (Ex. 4). Thus, the
work injury to claimant's breast implant is a compensable injury.

As for the penalty issue, at the time of the denial, there was no case precedent considering
whether a breast implant constitutes a "prosthetic appliance” under ORS 656.005(7)(a) and OAR 436-010-
0230(10). Moreover, as discussed above, in defining "prosthetic appliances,” OAR 436-010-0230(10)
included only devices that aided in the "performance of a natural function,” omitting devices used for
"cosmetic reasons.” Given the language of OAR 436-010-0230(10) and the lack of case precedent
interpreting that language, I agree that SAIF had legitimate doubt as to its liability for claimant's injury
claim. See Maria R. Porras, 42 Van Natta 2625 (1990) (penalty and attorney fee not appropriate when the
carrier's reliance on a former rule was reasonable).

April 20, 2000 Cite as 52 Van Natta 708 (2000)

In the Matter of the Compensation of
JOHN P. ADKINS, Claimant
WCB Case No. 99-0121M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Cole, Cary, et al, Claimant Attorneys
Liberty Northwest Ins. Corp., Insurance Carrier

Claimant requests review of the insurer's November 19, 1999 "Notice of Closure Board's Own
Motion Claim" that closed his claim with an award of temporary disability benefits from April 21, 1999
through October 28, 1999, less time worked. The insurer declared claimant medically stationary as of
October 28, 1999. Claimant contends that the "own motion closure” was inappropriate and requests that
we set aside that closure and remand the claim to the insurer for rating of permanent disability benefits
and appropriate closure. We affirm the insurer's November 19, 1999 "Notice of Closure Board's Own
Motion Claim.”

FINDINGS OF FACT

On November 30, 1989, claimant compensably injured his right shoulder. The insurer accepted
the claim for a right shoulder strain and a C5-6 disc herniation. Claimant's aggravation rights expired
on November 30, 1994.

On January 14, 1999, Dr. Butters, claimant's attending physician, requested authorization for an
arthroscopic right subacromial decompression. On January 20, 1999, claimant requested that his 1989
injury claim be reopened. :

On March 29, 1999, the insurer submitted a "Carrier's Own Motion Recommendation” form that
recommended reopening claimant's claim for own motion relief. That recommendation indicated that:
(1) the accepted conditions were "right shoulder strain [and] C5-6 disc herniation;” and (2) the current -
condition was "possible right shoulder rotator cuff tear."

On April 1, 1999, the Board issued an Own Motion Order that authorized the reopening of
claimant's claim to provide temporary disability compensation beginning the date claimant was
hospitalized for the proposed surgery. When claimant's condition became medically stationary, the
insurer was ordered to close the claim under the Board's own motion rules.

On April 21, 1999, claimant underwent the proposed right shoulder surgery, performed by Dr.
Butters. On October 28, 1999, Dr. Butters examined claimant for a closing evaluation and declared h1m
medically stationary.
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On November 19, 1999, the insurer closed claimant's claim by Notice of Closure that awarded
temporary disability benefits from April 21, 1999 through October 28, 1999, less time worked, and
declared claimant medically stationary as of October 28, 1999. Claimant requested Board review of that
Notice of Closure. :

CONCLUSIONS OF LAW AND OPINION

Citing John R. Graham, 51 Van Natta 1740, 51 Van Natta 1746 (1999), claimant requests that the
Board, in its own motion authority, review the insurer's November 19, 1999 closure. Claimant argues
that the "own motion closure is inappropriate because the condition under treatment is the subject of an
accepted claim for a new medical condition,” contending that, on July 21, 1999, the insurer issued a
"modified notice of acceptance” that accepted "the new medical condition of right partial rotator cuff
tear.”* Claimant requests that we set aside the insurer's closure and remand the claim to the insurer for
"rating of permanent disability and appropriate closure.” We interpret claimant's request as a request to
order the insurer to process the claim pursuant to ORS 656. 262(7)(c)2 and 656.268. Claimant makes no
argument regarding the merits of the closure.

Based on the following reasoning, we find that we have subject matter jurisdiction in our own
motion capacity to review the November 19, 1999 closure. In addition, although we have no authority
in our own motion capacity to order the insurer to process the claim pursuant to ORS 656.262(7)(c) and
656.268, we treat claimant's request that his claim be processed under ORS 656.262(7)(c) and 656.268 as
a request for hearing before the Hearings Division on a "matter concerning a claim” pursuant to ORS
656.283.

In Larry L. Ledin, 52 Van Natta 680, 52 Van Natta 682 (2000), we recently issued orders in our
own motion capacity and our "regular” capacity involving issues similar to those presented in the
current case. In Ledin, the claimant had a new condition claim (a right knee meniscus tear condition)
that had been validly reopened and subsequently closed pursuant to our own motion authority under
ORS 656.278. There, as here, the claimant disputed the closure, contending that his condition should be
rated and processed under ORS 656.268 and not treated as an Own Motion claim. The claimant
requested review of the Own Motion Notice of Closure both before the Hearings Division and before the
Board in our Own Motion jurisdiction. We postponed action on the own motion matter pending
resolution of the litigation before the Hearings Division.

The Administrative Law Judge (ALJ) held that, because our prior order authorizing the claim to
be reopened in our Own Motion jurisdiction was not appealed, our determination of our Own Motion
jurisdiction became final and was not subject to collateral attack before the Hearings Division.
Therefore, the ALJ dismissed claimant's hearing request for lack of jurisdiction. Claimant requested
Board review.

On review in our "regular” capacity, we agreed with the ALJ that the Hearings Division lacked
jurisdiction to review the own motion closure of the claimant's claim because that was a matter within
our Own Motion jurisdiction under ORS 656.278(1). Nevertheless, we held that, insofar as claimant's
request pertained to the carrier's duty to process claimant's claim under ORS 656.262(7)(c), the AL] was
authorized to consider that matter. Therefore, we reinstated the claimant's hearing request.

In doing so, we explained that a condition found compensable after claim closure is entitled to
reopening under ORS 656.262(7)(c) and processing under ORS 656.268, even if the aggravation rlghts
have expired on the original claim. We noted that such a claim processing issue is a "matter concerning
a claim” for which the claimant can request a hearing under ORS 656.283. Determining that the
claimant's "new" condition was found compensable after claim closure, we held that the carrier was

1 We note that claimant did not submit a copy of this modified acceptance in support of his contention. Furthermore,
there is no copy of that acceptance in the Own Motion record. Nonetheless, for the purpose of reviewing the November 19, 1999
Own Motion Notice of Closure, it is not necessary for us to determine whether the insurer issued a modified acceptance for a
"right partial rotator cuff tear.” '

2 OrS 656.262(7)(c), as amended in 1997, provides, in relevant part: "If a condition is found compensable after claim
closure, the insurer or self-insured employer shall reopen the claim for processing regarding that condition.” This amendment
applies retroactively to all claims existing or arising on or after the July 25, 1997 effective date, regardless of the date of injury or
the date a claim is presented. See Mario R. Castaneda, 49 Van Natta 2135 (1997).
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obligated to reopen the claim for processing of the condition in accordance with ORS 656.262(7)(c). In
anticipation of the eventual "ORS 656.268" closure of the claim, we noted that the claimant would not
be entitled to duplicate compensation for any time period coinciding with temporary disability benefits
awarded pursuant to the carrier's Own Motion Notice of Closure.

Specifically addressing the carrier's Own Motion Notice of Closure, we also found that we had
subject matter jurisdiction in our own motion capacity to review the closure. Because the claimant's
aggravation rights had expired on his initial injury claim and his condition required surgery, we
reasoned that we were authorized to reopen the claimant's claim pursuant to ORS 656.278(1)(a)° and to
direct the carrier to close the claim under our Own Motion rules when the claimant's condition became
medically stationary. Thus, we found that we had subject matter jurisdiction to review the carrier's
subsequent closure of that claim. See Larry L. Ledin, 52 Van Natta at 685. '

This same reasoning applies to the current claim. There is no dispute that claimant's
aggravation rights have expired on his initial injury claim. Furthermore, claimant's condition required
surgery. Thus, applying the reasoning in Ledin, we had subject matter jurisdiction to issue the April 1,
1999 Own Motion Order? that authorized reopening claimant's claim pursuant to ORS 656.278(1)(a) and
its closure pursuant to our Own Motion rules. Accordingly, we now have subject matter jurisdiction to
review the insurer's subsequent closure of that claim.” Therefore, we proceed with that review.

A claim may not be closed unless the claimant's condition is medically stationary. See ORS
656.268(1); OAR 438-012-0055(1). "Medically stationary” means that no further material improvement
would reasonably be expected from medical treatment or the passage of time. ORS 656.005(17).
Claimant bears the burden of proving that he was not medically stationary at claim closure. Berliner v.
Weyerhaeuser Corp., 54 Or App 624 (1981). The propriety of the closure turns on whether claimant was
medically stationary at the time of the November 19, 1999 Notice of Closure, considering claimant's
condition at the time of closure and not of subsequent developments. See ORS 656.268(1); Sullivan v.
Argonaut Ins. Co., 73 Or App 694 (1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The
issue of claimant’'s medically stationary status is primarily a medical question to be decided based on
competent medical evidence. Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7,
12 (1980).

Here, claimant makes no argument that he was not medically stationary at the time of closure,
nor does he argue that his medically stationary date was incorrect or his temporary disability
compensation was incorrectly calculated. Instead, claimant's argument is solely procedurally-based, i.e.,
claimant essentially argues that review of the carrier's Own Motion Notice of Closure should be under
ORS 656.268 rather than the Board's own motion jurisdiction. Because we have rejected that argument
and claimant raises no substantive arguments, we affirm the insurer's November 19, 1999 Own Motion
Notice of Closure in its entirety.

3 ORS 656.278(1)(a) provides:

(1) Except as provided in subsection (6) of this section, the power and jurisdiction of the Workers' Compensation Board
shall be continuing, and it may, upon its own motion, from time to time modify, change or terminate former findings,
orders or awards if in its opinion such action is justified in those cases in which:

"(a) There is a worsening of a compensable injury that requires either 'inpatient or outpatient surgery or other treatment
requiring hospitalization: In such cases, the board may authorize the payment of temporary disability compensation from
the time the worker is actually hospitalized or undergoes outpatient surgery until the worker's condition becomes
medically stationary, as determined by the board[.]"

4 We note that the April 1, 1999 Own Motion Order was not appealed and has become final by operation of law. See
ORS 656.278(4). Had that order been appealed or not become final, our decision today may well have been different. However,
resolution of cases based on those specific circumstances must await a future case.

5 Although we have subject matter jurisdiction to determine entitlement to temporary disability benefits where an injured
worker's aggravation rights have expired, we generally defer making such a determination if there is litigation before the Hearings
Division that may result in the payment of benefits under another claim or under another statute such as ORS 656.262(7)(c). See
OAR 438-012-0050(1)(a)-(c); Craig Prince, 52 Van Natta 108, 111 (2000).
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Finally, we turn to claimant's request that we order the insurer to process the claim pursuant to
ORS 656.262(7)(c) and 656.268. As we have previously explained, where a claimant disputes the
carrier's processing of a claim and contends that the claim should be processed under ORS 656.262(7)(c),
the claimant may request a hearing to resolve that dispute. See Prince, 52 Van Natta at 111.

In other words, in our own motion jurisdiction, we do not have authority to grant claimant's
request to order the insurer to process the claim pursuant to ORS 656.262(7)(c) and 656.268. Claimant's
relief, if any, regarding his request for additional benefits for the right partial rotator cuff tear condition
lies with the Hearings Division, not the Board in our own motion jurisdiction.

In light of our decisions in Ledin and Prince, we treat claimant's request that his claim be
processed under ORS 656.262(7)(c) and 656.268 as a request for hearing on a "matter concerning a claim”

pursuant to ORS 656.283. Consequently, we have referred the matter to the Hearings Division.6 WCB
Case No. 00-02886.

Accordingly, the insurer's November 19, 1999 Own Motion Notice of Closure is affirmed.

IT IS SO ORDERED.

6 As we discussed in Ledin, a claimant is not entitled to receive any more than the statutory sum of benefits for a single
period of temporary disability. See Fischer v. SAIF, 76 Or App 656, 661 (1985). Thus, consistent with the Ledin rationale, inasmuch
as we have herein affirmed the insurer's Own Motion Notice of Closure, temporary disability benefits paid pursuant to that closure
order will need to be taken into consideration should the proceeding before the Hearings Division eventually result in a reopening
of his claim under ORS 656.262 and closure pursuant to ORS 656.268.

April 20, 2000 Cite as 52 Van Natta 711 (2000)

In the Matter of the Compensation of
HECTOR M. BELTRAN, Claimant
WCB Case No. 99-03538
ORDER ON REVIEW
Hilda Galaviz, Claimant Attorney
Steven T. Maher, Defense Attorney

Reviewed by Board Members Phillips Polich and Meyers.

Claimant requests review of Administrative Law Judge (ALJ]) Mills' order that increased
claimant's unscheduled permanent disability award for his low back injury from zero, as awarded by an
Order on Reconsideration, to 2 percent (6.4 degrees). On review, the issue is extent of unscheduled
permanent disability. We modify.

FINDINGS OF FACT
We adopt the ALJ's "Findings of Fact.”
CONCLUSIONS OF LAW AND OPINION

The AL] found claimant entitled to an award of 2 percent unscheduled permanent disability. In
making this finding, the AL]J first concluded that the impairment findings of the medical arbiter, Dr.
Hermans, should be used in determining claimant's unscheduled permanent disability. Relying on the
range of motion findings in Dr. Hermans' report, the AL] found that claimant was entitled to an
impairment value of 8 percent. The ALJ then rejected claimant's argument that he was entitled to
disability based on social/vocational factors.

Instead, the ALJ concluded that, under ORS 656.726(3)(f)(D)(ii), claimant had been released to
available regular work, but that he had failed to return to work because of an intervening motor vehicle
accident (MVA) and, therefore, was limited to an award of permanent disability based on permanent
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impairment alone.l Finally, the ALJ apportioned the 8 percent impairment award under OAR 436-035-
0007(2)(a) based on Dr. Hermans' finding that only 25 percent of claimant's low back impairment was
related to the compensable injury and 75 percent was related to the intervening MVA. Citing Lloyd S.
Abraham, 50 Van Natta 659 (1998), the ALJ determined that claimant was entitled to 2 percent disability.

On review, claimant contends that ORS 656.726(3)(f)(D)(ii) does not apply and that, therefore,
the ALJ should have considered age, education and adaptability factors in determining his unscheduled
permanent disability. Moreover, claimant argues that the ALJ should not have apportioned his
permanent disability, asserting that Abraham was wrongly decided and that the apportionment rule,
OAR 436-035-0007(2), is invalid.2 For the following reasons, we agree with claimant that his permanent
disability should not be based on impairment alone. We agree, however, with the ALJ that
apportionment of claimant's permanent disability award is appropriate.

It is first necessary to refine the issue regarding consideration of social/vocational factors. It is
clear that subsections (i) and (iii) of ORS 656.726(3)(f)(D) do not apply in this case because claimant
never returned to regular janitorial work and claimant's employment was never terminated for causé un-
related to the injury. Thus, unless the requirements of subsection (ii) are satisfied, claimant is entitled
to consideration of age, education and adaptability factors pursuant to ORS 656.726(3)(f)(A). Subsec-
tion (ii) requires a release by the attending physician to regular work, availability of the job, and, finally,
the worker's failure or refusal to return to the regular work. Here, the record establishes that claimant
was released to regular work and that claimant failed to return to work because of the intervening MVA.
(Exs. 8, 12). The issue then is whether claimant's regular janitorial work was available.

The AL]J referred to two statements in the record regarding the availability of regular work issue.
Although the AL]J considered them contradictory, we do not find them to be so. The first statement is
from claimant's attending physician, Dr. Gray, who reported in a June 15, 1998 chart note that claimant
had a low back strain and was released to light duty, but that, after few days, could have gone back to
his regular job except that he had an MVA that involved the upper back and shoulders. (Ex. 12). The
second statement is contained in Dr. Hermans' arbiter's report, where it is reported that claimant was
doing janitorial work at the time of injury but that he did not return to that work due to the lack of
availability of -such work. (Ex. 32-1).

Having reviewed this evidence, we conclude that Dr. Gray's chart note does not address the
availability of claimant's regular work. Instead, it addressed claimant's physical capacity, i.e. that
claimant was physically capable of returning to regular work but for the intervening MVA. The only
direct evidence in the record addressing job availability is contained in Dr. Hermans' report. Dr.
Hermans' unrebutted history is that claimant's regular work was not available. Id.

Accordingly, we conclude that claimant's regular work was not available at the time he was
released to regular work. Therefore, because availability of regular work is a required element of
656.726(3)(f)(D)(ii), that subsection is not satisfied. @We, thus, find that claimant is entitled to
consideration of age, education and adaptability factors in determining his unscheduled permanent
disability. We now proceed with that permanent disability determination.

1 ORS 656.726(3)(£)(D) provides:

'Notwithstanding 'any other provision of this section, impairment is the only factor to be considered in evaluation of the
worker's disability under ORS 656.214(5) if: '

"(i) The worker returns to regular work at the job held at the time of injury;

"(i) The attending physician releases the worker to regular work at the job held at the time of injury and the job is
available but the worker fails or refuses to return to that job; or

"(iii) The attending physician releases the worker to regular work at the job held at the time of injury but the worker's
employment is terminated for cause unrelated to the injury."

2 QAR 436-035-0007(2) provides that:

"Where a worker has a superimposed condition, only disability due to the compensable condition shall be rated as long
as the compensable condition is medically stationary and remains the major contributing cause of the overall condition.
Then, apportionment is appropriate.”
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The claim closure in this case occurred on November 25, 1998. Thus, we apply the standards
(Admin Order 97-065, effective 1/15/98) in effect at the time of closure. ORS 656.283(7); ORS
656.726(3)(f)(A).

OAR 436-035-0280 describes the steps in assembling the factors relating to unscheduled
permanent disability. That rule provides that, after the basic value for impairment is determined using
OAR 436-035-0320 through 436-035-0450 (step 1), the appropriate value for the age factor is determined -
using OAR 436-035-0290 (step 2). The appropriate value for the education factor is then determined
using OAR 436-035-0300 (step 3). Age and education values are then added together (step 4). The
appropriate value for the adaptability factor is then determined using OAR 436-035-0310 (step 5). Next,
the sum of the age and education values is multiplied by the adaptability value (step 6). This product is
then added to the impairment value and the resulting value is rounded off pursuant to OAR 436-035-
0007(15) (step 7). This represents the percentage of unscheduled permanent disability to be awarded.

We now assemble the appropriate factors relating to claimant's unscheduled permanent
disability in accordance with OAR 436-035-0280. Turning first to the impairment value (step 1), no party
contests the ALJ's finding that the impairment value for lost range of motion (without apportionment) is
8. As previously noted, however, Dr. Hermans' attributed only 25 percent of claimant’'s impairment to
the compensable injury.  The AL]J apportioned claimant's permanent 1mpa1rment due to the
compensable injury pursuant to OAR 436-035-0007(2) and Lloyd S. Abraham. The issue then becomes
whether and to what extent the 8 percent impairment value should be apportioned.

Claimant argues that apportionment is only appropriate under ORS 656.214(5) where there is a
preexisting condition that has caused or contributed to the disability. Claimant asserts that the
administrative rule isinconsistent with the statute when it allows apportionment in cases
such as this where there has been a superimposed injury occurring after the compensable injury.
Claimant requests that we overrule Abraham and find the administrative rule invalid.

Citing ORS 656.214(5) and OAR 436-035-0005(16), we noted in Abraham that, in order to be
entitled to unscheduled permanent disability, the claimant must show "permanent loss of earning
capacity due to the compensable injury." We further noted that unrelated impairment findings
are excluded and not given a value under OAR 436-035-0007(2). We also observed that, under OAR 436-
035-0007(2)(a), when a worker has a "superimposed condition,” and the compensable injury is the major
. contributing cause of the "overall condition,” impairment is apportioned and that only that portion of
impairment findings "due to the compensable condition" receives a value.

Because a physician in Abraham indicated that she could only "hazard a guess® and "considered
it impossible” to determine what portion of the claimant's impairment was due to the compensable
condition, we found a lack of persuasive evidence concerning what portion, if any, of claimant's
impairment should be given a value. In other words, the physician's report did not provide
a preponderance of evidence regarding the claimant's impairment "due to the compensable condition.”
Consequently, we agreed with the carrier that the claimant was not entitled to unscheduled permanent
disability.

After considering claimant's contentions, we decline his invitation to disavow Abraham. That
case and the administrative rule are consistent with ORS 656.214(5), which provides that the criteria for
rating unscheduled  permanent disability shall be "permanent loss of earning capacity due to the
compensable injury.” (emphasis supplied).

Pursuant to OAR 436-035-0007(2)(a), claimant is entitled to 25 percent of the 8 percent
impairment value. This equals 2 percent impairment. In accordance with OAR 436-035-0280, we next
turn to the age and education values (steps 2-4).

Claimant was 19 years old at the time of reconsideration. Pursuant to OAR 436-035-0290(2), no
value is given for the age factor (step 2). Claimant completed only the 10th grade and does not have
high school diploma or GED certificate. A value of 1 is given for formal education. OAR 436-035-
0300(2)(b). The Specific Vocational Preparation (SVP) value is based on claimant's janitorial work. DOT
382.664-010. This has an SVP of 3 and a value of 3. OAR 436-035-0300(3). Therefore, the education
value js 4 (step 3). The sum of age and education is 4 (step 4). This sum is multiplied by the
adaptability value (steps 5 and 6). Claimant was released to regular work. Based on this evidence, we
are persuaded that claimant's residual functional capacity (RFC) is the same as his base functional
capacity (BFC), and, therefore, claimant would be entitled to an adaptability value of 1. See OAR 436-
035-0270(4)(a). However, OAR 434-035-0007(2)(b) provides that:
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"In claims for the hip, shoulder, spine, pelvis or abdomen, where a worker's adaptability
factor (residual functional capacity) is affected by the compensable condition, the
physician shall describe any loss of residual functional capacity due only to the
compensable condition and only that portion shall receive a value."

Dr. Hermans stated that his allocation of 25 percent impairment to the compensable injury also
applied to residual functional capacity. (Ex. 32-4). Thus, 25 percent of claimant's adaptability value of 1
is attributable to the compensable injury. Therefore, we multiply this value (.25) times the sum of
age and education (4). This equals 1. When added to 2 percent impairment (step 7), claimant's total
disability due to the compensable injury is 3 percent. Claimant's unscheduled award is modified
accordingly.

We now turn to attorney fees. Because our order results in increased compensation, claimant's
‘counsel is entitled to an out-of-compensation attorney fee equal to 25 percent of the increased
compensation (the difference between the 2 percent unscheduled permanent disability granted by the
AL]J's order and the 3 percent unscheduled permanent disability granted by our order). However, the
total "out-of-compensation” attorney fee granted by this order and the ALJ's order shall not exceed
$3,800. ORS 656.386(2); OAR 438-015-0055. '

ORDER

The ALJ's order dated October 22, 1999 is modified. In addition to the ALJ's award of 2 per-
cent (6.4 degrees) unscheduled permanent disability, claimant is awarded 1 percent (3.2 degrees), for a
total of 3 percent (9.6 degrees) unscheduled permanent disability. Claimant's attorney is awarded
an out-of-compensation attorney fee equal to 25 percent of the "increased” compensation awarded by
this order (1 percent unscheduled permanent disability difference between the ALJ's order and this
order), payable directly to claimant's counsel. The total "out-of-compensation" attorney fee granted by
this order and the AL]J's order shall not exceed $3,800.

April 20, 2000 Cite as 52 Van Natta 714 (2000)

In the Matter of the Compensation of
SYNNDRAH R. SPILLERS, Claimant
WCB Case No. 99-05069
ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Meyers and Biehl.

Claimant requests review of Administrative Law Judge (ALJ) Otto's order that awarded 3
percent (4.5 degrees) scheduled permanent disability for loss of use or function of claimant's right
forearm (wrist), whereas an Order on Reconsideration had awarded 11 percent (16.5 degrees). On
review, the issue is extent of scheduled permanent disability.

We adopt and affirm the AL]'s order. See Kenneth W. Emerson, 51 Van Natta 654, 655 (1999)
(where no medical evidence describes disputed impairment as consistent with the compensable injury,
SAIF v. Danboise, 147 Or App 550 (1997), does not apply); Robert A. Moon, 51 Van Natta 242, 244 n. 3
(1999) (medical evidence is necessary to establish that impairment is consistent with, or a direct medical
sequelae of, the accepted condition).

ORDER

The AL]'s order dated November 18, 1999 is affirmed.
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In the Matter of the Compensation of
THOMAS D. CAWARD, Claimant
Own Motion No. 99-0454M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Saif Legal Department, Defense Attorney

Claimant requests review of the SAIF Corporation's February 4, 2000 Notice of Closure which
closed his claim with an award of temporary disability compensation from July 25, 1999 through
December 29, 1999. SAIF declared claimant medically stationary as of December 29, 1999. Claimant
contends that he is entitled to additional beneflts as he was not medically stationary when his claim was
closed.

A claim may not be closed unless the claimant's condition is medically stationary. See OAR 438-
012-0055(1). "Medically stationary” means that no further material improvement would reasonably be
expected from medical treatment or the passage of time. ORS 656.005(17). Claimant bears the burden
of proving that he was not medically stationary at claim closure. Berliner v. Weyerhaeuser Corp., 54 Or
App 624 (1981). The propriety of the closure turns on whether claimant was medically stationary at the
time of the February 4, 2000 Notice of Closure, considering claimant's condition at the time of closure
and not of subsequent developments. See ORS 656.268(1); Sullivan v. Argonaut Ins. Co., 73 Or App 694
(1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The issue of claimant's medically
stationary status is primarily a medical question to be decided based on competent medical evidence.
Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7, 12, (1980).

In a March 9, 2000 letter, we requested SAIF submit copies of materials considered in closing the
claim. Upon submission of these materials, claimant was allowed 15 days to submit additional
materials. SAIF submitted its response on March 17, 2000, however, no further response has been
received from claimant. Therefore, we will proceed with our review.

In a January 19, 2000 letter to SAIF, Dr. Bowman, claimant’s attending physician, stated that
were claimant working, he would be released to work. He also indicated that x-rays indicated claimant
had full range of motion and was not in pain. Dr. Bowman further stated that "[claimant] would be
declared medically stationary as of 12/29/99." This opinion is unrebutted.

In his request for review of SAIF's closure, claimant states that he is not medically stationary
because his doctor has prescribed physical therapy that needs to be completed before a prosthetic will be
made. He offers no medical documentation to support his contention. However, even if we were to
consider claimant's assertion that he requires further physical therapy, this does not support the
conclusion that he was not medically stationary when his claim was closed. The term "medically
stationary” does not mean that there is no longer a need for continuing medical care. Maarefi v. SAIF, 69
Or App 527, 531 (1984). Rather, the record must establish that there is a reasonable expectation, at
claim closure, that further medical treatment would "materially improve" claimant's compénsable
condition. ORS 656.005(17); Lois Brimblecom, 48 Van Natta 2312 (1996).

Based on Dr. Bowman's unrebutted medical opinion, we find that claimant has not met his
burden of proving that he was not medically stationary on the date his claim was closed. Therefore, we
conclude that SAIF's closure was proper.

Accordingly, we affirm SAIF's February 4, 2000 Notice of Closure in its entirety:

IT IS SO ORDERED.
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In the Matter of the Compensation of
VENITA A. GALLAGHER, Claimant
WCB Case Nos. 99-02177 & 98-07248
ORDER ON REVIEW
Floyd H. Shebley, Claimant Attorney
Wallace, Klor & Mann PC, Defense Attorneys

Reviewed by Board Members Haynes and Bock.

" Claimant requests review of that portion of Administrative Law Judge (AL]) Peterson's order
that upheld the insurer's denial of her cervical/thoracic degenerative disc disease and C4-5 disc
pathology. The insurer cross-requests review of those portions of the ALJ's order that: (1) set aside its
denial of claimant's current cervical/thoracic strain and right upper extremity conditions; (2) found that
claimant had perfected a claim for aggravation; (3) awarded interim compensation from July 10, 1998
through March 30, 1999; and (4) assessed a penalty for the insurer's allegedly unreasonable failure to
pay interim compensation. In its respondent’s brief, the insurer asserts that the ALJ should have upheld
its de facto denial of claimant's aggravation claim, and upheld its oral denial of claimant's C6-7 condition.
On review, the issues are compensability, aggravation, interim compensation and penalties. We
modify in part, reverse in part and affirm in part.

FINDINGS OF FACT

We adopt the AL]'s findings of fact with the following changes. In the second paragraph on
page 2 of the Opinion and Order, we delete the last sentence. In the third paragraph on page 2 of the
Opinion and Order, we delete the last sentence. We do not adopt the ultimate findings of fact.

CONCLUSIONS OF LAW AND OPINION

Compensability - September 11, 1998 Denial

We adopt and affirm the ALJ's order regarding compensability of claimant's cervical/thoracic
degenerative disc disease and C4-5 disc pathology with the following change. In the last paragraph on
page 4 of the Opinion and Order that continues on page 5, we change the seventh sentence to read:
"The preponderance of evidence establishes that claimant's cervical degenerative disc disease and C4-5
disc pathology is unrelated to her work injuries."

Compensability - Current Right Upper Extremity and Cervical/Thoracic Condition

Claimant's accepted conditions are a right arm strain, cervico-thoracic strain and right
epicondylitis. (Exs. 34, 40, 42, 46, 56). The AL] set aside the insurer's denial of claimant's current
condition of a cervical/thoracic strain and right upper extremity problems. The AL]J found no medical
opinion that claimant's right upper extremity problems were not due to the accepted condition of a right
arm strain and right epicondylitis. The AL]J found there was no combined condition of the right arm
that could make a current condition denial applicable. Consequently, the AL]J set aside the insurer's
denial of claimant's right upper extremity problems. In addition, the AL] found that the insurer's
current condition denial of claimant's cervical/thoracic strain was not appropriate. The AL] reasoned
there was no persuasive evidence of a combined condition and, therefore, all of claimant's
symptomatology and need for treatment was related solely to her accepted cervical/thoracic strain.

The insurer argues that claimant failed to establish compensability of her current cervical/thoracic
and upper extremity conditions. The insurer contends that it accepted a combined condition and then.
denied that condition as requ1red by ORS 656.262(7)(b). According to the insurer, it has established that
claimant’s current condition is due solely to factors that preexisted her accepted injuries or are
independent of those injuries.

On the other hand, claimant contends that the insurer failed to prove there was a "combined
condition.” | She argues that the insurer's denial of her mid-back and right arm conditions was
procedurally and substantively improper and must be set aside.
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We briefly recount the factual and procedural background of this case. On May 10, 1996, the
insurer accepted a disabling thoracic strain resulting from claimant's February 1996 claim. (Exs. 2, 12).
A July 30, 1996 Notice of Closure awarded temporary disability, but did not award any permanent
disability. (Ex. 19).

Claimant signed a new "801" form on November 16, 1997 that referred to "tendonitis from
repetitive use” and "back strain from lifting.” (Ex. 30). The insurer initially accepted a nondisabling
right arm strain with regard to the November 1997 claim.  (Ex. 34). On February 26, 1998, claimant's
attorney requested that the insurer amend its acceptance to include tennis elbow, tendinitis and cervical
strain. (Ex. 34A). On March 30, 1998, the insurer modified the acceptance to include a nondisabling
cervico-thoracic strain. (Ex. 40). The claim was later changed to disabling. (Ex. 42). On May 15, 1998,
the acceptance was modified to include right epicondylitis. (Ex. 46).

On June 23, 1998, claimant's attorney requested that the insurer amend the acceptance to
include a cervical disc herniation at C4-5. (Ex. 51A). On July 24, 1998, Dr. Long signed a "Notice of
Claim for Aggravation.” (Ex. 53). ‘

On September 11, 1998, the insurer issued an "Updated Notice of Acceptance at Closure” that
referred to the accepted conditions as right arm strain, right epicondylitis, and "cervico-thoracic strains
combined with pre-existing degenerative disc disease at C4-5." (Ex. 56). On the same day, the insurer
issued a Notice of Closure awarding temporary disability, but no permanent disability. (Ex. 57).

Also on September 11, 1998, the insurer issued a denial, which stated, in part:

"Your right arm strain and right epicondylitis have resolved without permanent
impairment and are medically stationary. Further, you have been diagnosed as having
degenerative disc disease with a possible surgical lesion at C4-5. This degenerative disc
disease and disc pathology is pre-existing and combined with your cervical and thoracic
strains at work. Your compensable cervical/thoracic strain is not the major contributing
cause of your ongoing need for medical treatment and disability. The major contributing
cause of your current condition is no longer compensable. Therefore, without waiving
further questions of compensability, we hereby issue this current condition denial of the
cervical/thoracic degenerative disc disease and C4-5 disc pathology, as well as a current
condition denial of the right upper extremity problems as it does not appear that the
accepted injuries of 11/8/97 are the major contributing cause of your current condition
and ongoing need for medical care and treatment and disability.” (Ex. 55).

The AL] indicated that the parties had agreed that the September 11, 1998 denial included a denial that
claimant's cervical/thoracic degenerative disc disease, C4-5 disc pathology and right upper extremity
problems were related tothe February 1996 accepted condition. The parties stipulated that the
September 11, 1998 denial also included a denial of claimant's aggravation claim regarding the 1996
injury. (Tr. 2-4).

In Croman Corp. v. Serrano, 163 Or App 136, 140-41 (1999), the court concluded that in order for a
carrier to have properly issued a preclosure denial under ORS 656. 262(6)(c) and ORS 656.262(7)(b), the
carrier must have accepted a combined condition. Here, the insurer's "Updated Notice of Acceptance at
Closure" referred to the accepted conditions as right arm strain, right epicondylitis, and "cervico-thoracic
strains combined with pre-existing degenerative disc disease at C4-5." (Ex. 56). Because the insurer
accepted a combined condition, it may properly issue a "preclosure” denial under ORS 656.262(6)(c) and
ORS 656.262(7)(b). See Gerry L. Schreiner, 51 Van Natta 1998 (1999); Billie L. Lore, 51 Van Natta 1957
(1999).

ORS 656.262(6)(c) provides:

"An insurer's or self-insured employer's acceptance of a combined or consequential
condition under ORS 656.005(7), whether voluntary or as a result of a judgment or
order, shall not preclude the insurer or self-insured employer from later denying
the combined or consequential condition if the otherwise compensable injury ceases
to be the major contributing cause of the combined or consequential condition.”
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Claimant argues that the evidence the insurer relies on to support its current condition denial
affirmatively disproves any change in her condition since the dates of the acceptances.

In Gregory C. Noble, 50 Van Natta 1469 (1998), aff'd mem Liberty Northwest Ins. Corp. v. Noble, 159
Or App 426 (1999), we found that the evidence challenging compensability of the claimant's current
right knee condition merely addressed the same condition previously denied and did not suggest that
the compensable work injury "was no longer" the cause of the condition. Compare Gerry L. Schreiner, 51
Van Natta at 1998 (the claimant's compensable injury was no longer the major contributing cause of the
current combined cervical condition). Unlike Noble, we find that the medical evidence in this case
establishes that claimant's compensable injuries are no longer the major contributing cause of her
current condition.

The insurer accepted a right arm strain, cervico-thoracic strain and right epicondylitis. (Exs. 34,
40, 42, 46, 56). Dr. Long, claimant's current attending physician, diagnosed a cervical disc injury at C4-5-
with myelopathy, bilateral lower extremity numbness, secondary to the C4-5 disc injury, abnormal
painful discs at C3-4, C4-5, C5-6 and C6-7, and right upper extremity pain, radicular, associated with a
Cé6-7 disc lesion. (Exs. 78, 81). Dr. Slack concurred with Dr. Long's findings and conclusions. (Ex. 69).
Neither Dr. Long nor Dr. Slack indicated that claimant continues to suffer from a right arm strain,
cervico-thoracic strain or right epicondylitis.

Drs. Berkeley and Misko also believed that claimant’s current symptoms were due to a cervical
disc problem. Dr. Berkeley diagnosed cervical spondylosis at C4-5 with stenosis, "giving rise to the
patient's neck and shoulder-arm pain syndrome[.]" (Ex. 44-3). Dr. Misko diagnosed a disc protrusion
with spinal cord and nerve root compression at C4-5 and C6-7, for which he performed cervical surgery
on July 20, 1999. (Ex. 79). For the reasons discussed by the ALJ, we are not persuaded by Dr. Long's
opinion that claimant's cervical/thoracic degenerative disc disease and C4-5 disc pathology is
compensable.

The preponderance of medical evidence establishes that claimant's accepted right arm strain,
cervico-thoracic strain and right epicondylitis had resolved and were medically stationary. Dr. Takacs
was claimant's attending physician from January 1997 until May 1997. (Exs. 23, 63). Dr. Takacs
treated claimant for thoracic pain and reported that, by May 22, 1997, claimant's pain was limited to T8-
10, and she was medically stationary at that time. (Exs. 28, 63). (Ex. 63). Throughout the time Dr.
Takacs treated claimant, she had no complaints of neck, arm (including tendonitis) or leg symptoms.
(Ex. 74-1). Dr. Takacs said that claimant's work injury did not involve any neck or arm symptoms.
(Ex. 63-2). She reported that the right arm and epicondylitis component of claimant's initial claim had
resolved before Dr. Takacs treated her. (Ex. 74-1). Dr. Takacs did not believe anything other
than claimant's thoracic strain and associated discomfort were related to her work injury. (Exs. 74-2).

Dr. Tesar examined claimant in March 1998 on behalf of the insurer. (Ex. 37). He felt that
‘claimant's lateral epicondylitis of the right elbow was medically stationary without any permanent
impairment. (Ex. 37-6).

* Drs. Fuller and Radecki examined claimant in May 1998 on behalf of the insurer. (Ex. 48). They
reported that claimant's right tennis elbow, cervical strain and cervical/thoracic conditions were
medically stationary.” (Ex. 48-9, -13). They did not believe claimant needed further treatment for her
right arm strain or lateral epicondylitis. (Ex. 48-13). They found no impairment related to the industrial
condition. (Ex. 58). After reviewing additional records, Dr. Fuller's impression was age-related
degenerative disc disease at C3-4, C4-5, C5-6 and C6-7, with no evidence of a work-related injury to the
cervical spine. (Ex. 70-3).

In August 1998, Dr. Calhoun examined claimant on behalf of the insurer. (Ex. 54). He felt
claimant's cervicothoracic condition was medically stationary. (Ex. 54-7).

In sum, Drs. Long, Slack, Berkeley and Misko have attributed claimant's current symptoms to a
cervical disc condition, which we have determined is not compensable. Dr. Takacs, claimant’s previous
attending physician, said that claimant's right arm and epicondylitis had resolved before she began
treating claimant. (Ex. 74-1). Dr. Takacs felt that claimant's thoracic condition was medically stationary
in May 1997. (Exs. 63). Dr. Takacs' opinion is supported by Dr. Tesar, who said that claimant's lateral
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epicondylitis was medically stationary (Ex. 37-6), and Drs. Fuller and Radecki, who reported
that claimant's right tennis elbow, cervical strain and cervical/thoracic conditions were medically
stationary (Ex. 48-9, -13), and Dr. Calhoun, who also said that claimant's cervicothoracic condition was
medically stationary. (Ex. 54-7).

Based on the foregoing medical reports,” we conclude that claimant's compensable injury is not
the major contributing cause of her current cervical/thoracic or right upper extremity symptoms. See
ORS 656.262(6)(c). Consequently, we reverse the portion of the ALJ's order that set aside the
insurer's denials of claimant’s current cervical/thoracic strain and right upper extremity condition.

Perfection of Aggravation Claim/Interim Compensation

The AL]J found that Dr. Long's chart note that accompanied the aggravation claim form met the
requirements of ORS 656.273(3) and triggered the insurer's responsibility to pay interim compensation.
The AL] concluded that claimant was entitled to interim compensation from July 10, 1998 to March 30,
1999.

Under ORS 656.273(3), there are two essential elements for a "claim for aggravation": the
completed Director's form and the accompanying attending physician's report establishing by written
medical evidence supported by objective findings that the claimant has suffered a worsened condition
attributable to the compensable injury. See Ted B. Minton, 50 Van Natta 2423 (1998); David L. Dylan, 50
Van Natta 276, on recon 50 Van Natta 852 (1998).

The insurer argues that claimant failed to perfect a claim for aggravation. The insurer contends
that Dr. Long s reports did not meet the statutory requirements. Furthermore, the insurer asserts that
claimant is not entitled to interim compensation because she failed to perfect her claim for aggravation.

On July 24, 1998, Dr. Long signed a "Notice of Claim for Aggravation.” (Ex. 53). The form
indicated that time loss was authorized from April 11, 1998 through September 24, 1998. (Id.) The
insurer does not dispute that Dr. Long's July 24, 1998 chart note accompanied the aggravation claim
form. Dr. Long became claimant's attending physician in March 1998. (Ex. 36). In the July 24, 1998
chart note, Dr. Long reported that claimant had neck, mid-back and right upper and lower extremity
pain, as well as paresthesias in the left lower extremity. (Ex. 52-1). He indicated that claimant's total
cervical motion was 76 percent of normal. (Id.) Dr. Long diagnosed:

"Work injury 2/9/96 With,

"a) clinical and imaging evidence of cervical discinjury, C45, central and nght
paramedian, with myelopathy. :

"b) bilateral postenor leg numbness, probably secondary to a).

"c) right arm pain, probably secondary to a), without frank cervical radiculopathy.” (Ex.
52-2).

Dr. Long questioned whether a C4-5 discectomy and fusion would relieve all of claimant's symptoms
because it was not clear if the cervical pain was originating from lower levels. (Id.) For that reason,
Dr. Long recommended cervical discography. (Id.)

ORS 656.273(3) provides:

"A claim for aggravation must be in writing in a form and format prescribed by the
director and signed by the worker or the worker's representative. The claim
for aggravation must be accompanied by the attending physician's report establishing by
written medical evidence supported by objective findings that the claimant has suffered a
worsened condition attributable to the compensable injury.”

We conclude that Dr. Long's July 24, 1998 chart note was sufficient to establish "by written
medical evidence supported by objective findings” that claimant had suffered a worsened condition
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attributable to the 1996 compensable injury. On July 24, 1998, Dr. Long indicated that claimant had
neck, mid-back and right upper and lower extremity pain, as well as paresthesias in the left lower
extremity. (Ex. 52-1). He indicated that claimant had reduced cervical range of motion and said that
claimant might need a C4-5 discectomy and fusion. (Ex. 52-1, -2). Dr. Long's diagnosis specifically
referred to claimant's "[w]ork injury 2/9/96 with" a cervical disc injury, bilateral leg numbness and right
arm pain. (Ex. 52-2). In addition, Dr. Long authorized time loss from April 11, 1998 through September
24, 1998. (Ex. 53). We agree with the ALJ that Dr. Long's aggravation claim form and chart note
triggered the insurer's duty to pay interim compensation.

"Interim compensation” is paid upon receipt of notice of a claim until the claim is accepted or
denied, whereas temporary disability is paid after acceptance of the claim. See Jones v. Emanuel Hospital,
280 Or 147 (1977); Labor Ready, Inc. v. Mann, 158 Or App 666, 669-70, mod 160 Or App 576 (1999). ORS
656.262(4)(a) provides that the "first installment of temporary disability compensation shall be paid no
later than the 14th day after the subject employer has notice or knowledge of the claim, if the attending
physician authorizes the payment of temporary disability compensation.” To trigger the worker's
entitlement to interim compensation, the attending physician's authorization must relate the claimant’s
inability to work to a job-related injury or occupational disease. Gustavo B. Barajas, 51 Van Natta 613, on
recon 51 Van Natta 732 (1999), aff'd mem Nike, Inc. v. Barajas, 166 Or App 237 (2000).

On July 24, 1998, Dr. Long submitted an aggravation claim form accompanied by his chart note
of the same date. (Exs. 52, 53). Dr. Long advised the insurer that claimant was restricted from
regular/modified work from July 24, 1998 through September 1, 1998. (Ex. 52-2). Dr. Long had
previously authorized time loss beginning April 11, 1998. (Exs. 41-3, 53). Based on our review of the
record, we are persuaded the insurer had notice of claimant's aggravation claim when it received the
July 24, 1998 claim form and chart note.

Claimant asserts that her aggravation claim was neither accepted nor denied before the March
30, 1999 hearing. On the other hand, the insurer contends that it issued a denial sufficient to terminate
entitlement to interim compensation. According to the insurer, both the aggravation claim form that
claimant submitted and the accompanying chart note referenced the claim number for the November 8,
1997 claim. (Exs. 52, 53). The insurer reasons that its September 11, 1998 current condition denial
referenced the same claim number (Ex. 55), and, as the parties stipulated at hearing, the denial covered
both dates of injury. Therefore, the insurer argues that the denial effectively included claimant's
aggravation claim.

The insurer's September 11, 1998 denial refers to claim number "787 CE 67890" and the "date of
loss" as "11/8/97." (Ex. 55). The language in the denial makes no reference whatsoever to claimant's
aggravation claim or to her February 1996 claim. In contrast, the aggravation form and Dr. Long's July
24, 1998 chart note referred to the date of injury as February 9, 1996 and the claim number as
"787CEO67890M787." (Exs. 52, 53). In addition, Dr. Long's diagnosis specifically referred to claimant's
February 9, 1996 work injury. (Ex. 52-2). We do not agree with the insurer that the claim number
in the September 11, 1998 denial is the same as the claim number referred to by Dr. Long. Moreover,
even if we assume that the claim number in the September 11, 1998 denial is the same number, but is
merely incomplete, the insurer's denial clearly referred to the November 1997 injury, not the February
1996 injury. Under these circumstances, we are not persuaded that the insurer's September 11, 1998
denial included a denial of the aggravation claim.

We agree with claimant that the insurer did not deny the aggravation claim until March 30,
1999, the date of the hearing. (Tr. 2, 3). We find that the insurer's duty to begin payment of interim

compensation was triggered when it received the July 24, 1998 aggravation claim and Dr. Long's July 24,
1998 chart note.

In Labor Ready, Inc. v. Mann, 158 Or App at 670, the court held that the employer's receipt of the
claimant's attorney's September 26, 1996 letter triggered its obligation to pay interim compensation
pending acceptance or denial of the claim. The court reversed and remanded for an award of interim

compensation due from the date the employer received the September 26, 1996 letter. 160 Or App. at
578.

We reach a similar conclusion in this case. Although we have determined that claimant's claim
is not compensable, she is still entitled to interim compensation. The insurer's duty to begin payment
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of interim compensation was triggered when it received the July 24, 1998 aggravation claim and Dr.
Long's July 24, 1998 chart note. In other words, because those documents provided medical verification
insurer was required to begin the payment of interim compensation within 14 days from its receipt of
the documents. See ORS 656.273(6).* Thus, claimant is entitled to an award of interim compensation
due from the date the insurer received the July 24, 1998 documents until March 30, 1999. See Gene T.
Lapraim, 41 Van Natta 956 (1989) (carrier is obliged to pay interim compensation for noncompensable
claims from date carrier received notice of disability). We modify the AL]J's order accordingly.

Penalties

The AL]J assessed a penalty for thé insurer's unreasonable resistance to the payment of interim
compensation from July 10, 1998 to March 30, 1999.

The insurer argues that, because it was not obligated to process the July 24, 1998 claim, it did
not act unreasonably.

Claimant is entitled to a penalty if the carrier "unreasonably delays or unreasonably refuses to
pay compensation, or unreasonably delays acceptance or denial of a claim.” ORS 656.262(11)(a). The
standard for determining an unreasonable resistance to the payment of compensation is whether,
from a legal standpoint, the carrier had a legitimate doubt as to its liability. International Paper Co. v.
Huntley, 106 Or App 107 (1991). "Unreasonableness” and "legitimate doubt” are to be considered in the
light of all the information available to the carrier at the time it denied benefits. Brown v. Argonaut
Insurance Company, 93 Or App 588 (1988).

Although we have determined that claimant perfected her aggravation claim and the insurer is
obligated to pay interim compensation benefits, we do not consider the insurer's failure to have begun
paying such benefits to have been unreasonable. We find that the insurer had a legitimate doubt as to
whether claimant had perfected the aggravation claim, as well as a legitimate doubt regarding its
liability to provide interim compensation on ‘its receipt of the aggravation claim form and the July 24,
1998 chart note. Under these circumstances, we conclude that claimant is not entitled to a penalty.

Tuly 24, 1998 Aggravation Claim

After the ALJ issued the September 7, 1999 order, the insurer requested reconsideration,
requesting that the ALJ clarify the disposition of claimant's July 24, 1998 aggravation claim. The insurer
asserted that the ALJ] made no findings as to whether claimant had sustained her burden of proof
regarding her aggravation claim.

On reconsideration, the AL] responded that "a contrary finding was made and discussed|[.]"
Order on Reconsideration at 2. On review, the insurer contends that the ALJ erred by not expressly
finding that claimant had failed to establish a compensable claim for aggravation.

Under ORS 656.273(1), a worsened condition resulting from the original injury is established by
medical evidence of an actual worsening of the compensable condition supported by objective findings.
See SAIF v. Walker, 330 Or 102 (2000). Two elements are necessary to establish a compensable
aggravation: (1) a compensable condition; and (2) an "actual worsening." Gloria T. Olson, 47 Van Natta
2348, 2350 (1995). If the allegedly worsened condition is not a compensable condition, compensability
must first be established under ORS 656.005(7)(a). Id.

1 ORS 656.273(6) provides:

"A claim submitted in accordance with this section shall be processed by the insurer or self-insured employer in
accordance with the provisions of ORS 656.262, except that the first installment of compensation due under ORS 656.262
shall be paid no later than the 14th day after the subject employer has notice or knowledge of medically verified inability
to work resulting from a compensable worsening under subsection (1) of this section.”
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Claimant's aggravation claim is apparently related to her February 1996 claim. The insurer
accepted a thoracic strain resulting from claimant's February 1996 claim. (Ex. 12). A July 30, 1996
Notice of Closure awarded temporary disability, but did not award any permanent disability. (Ex. 19).
As we discussed above, Drs. Long, Slack, Berkeley and Misko have attributed claimant’'s current
- symptoms to a cervical condition. (Exs. 44-3, 69, 78, 79, 81). Dr. Long diagnosed a cervical disc injury
at C4-5 with myelopathy, bilateral lower extremity numbness, secondary to the C4-5 disc injury,
abnormal painful discs at C34, C4-5, C5-6 and C6-7, and right upper extremity pain, radicular,
associated with a C6-7 disc lesion. (Ex. 81). We have determined that the preponderance of medical
evidence indicates that claimant’s accepted condition is medically stationary. (Exs. 28, 48, 54, 63, 74).

We find that claimant's current cervical condition is not the same as the accepted condition from
the 1996 injury. Therefore, claimant must first establish that her current cervical condition is
compensable. As we discussed earlier, we agree with the ALJ that claimant has not sustained her
burden of proving that her cervical/thoracic degenerative disc disease and C4-5 disc pathology is
compensable. Consequently, we uphold the insurer's de facto denial of claimant’'s aggravation claim.

Oral Denial of C6-7 Condition

On reconsideration, the insurer requested that the AL] amend the Opinion and Order to include
a finding that a claim for a C6-7 condition was made at hearing, was denied and was not appealed. The
AL]J reasoned that ORS 656.262 required written notice of a claim for a new medical condition, as well
as a written denial, but neither had occurred with regard to claimant’s C6-7 disc condition. Moreover,
the AL] said that the parties had not stipulated to litigate compensability of the C6-7 condition. The
ALJ concluded that the insurer's oral denial of claimant's C6-7 condition had no legal effect.

On review, the insurer argues that the ALJ should have upheld its denial of claimant's Cé6-7
disc condition. We disagree.

At hearing, claimant's attorney stated that claimant was not making a claim for a C6-7 disc
condition at that time. (Tr. 36-39). The AL]J said that, because claimant was not raising the C6-7
condition, there was nothing to rule on regarding that condition. (Tr. 39).

We find no evidence that claimant has made a "new medical condition" claim for a C6-7 disc
condition. ORS 656.262(7)(a) sets forth very specific requirements for making a new medical condition
claim. A claimant is obligated to "clearly request formal written acceptance” of the claimed new medical
conditions. Because claimant did not request formal written acceptance of the C6-7 disc condition, we
agree with the AL]J that the insurer's oral denial of the C6-7 disc condition had no legal effect. See Eston
Jones, 50 Van Natta 1407, on recon 50 Van Natta 1582 (1998); Diane S. Hill, 48 Van Natta 2351, 2352-53
(1996), aff'd mem Hill v. Stuart Andersons, 149 Or App 496 (1997).

ORDER

The ALJ's order September 7, 1999, as reconsidered October 21, 1999, is reversed in part,
affirmed in part and modified in part. That portion of the ALJ's order that set aside the insurer's denial
of claimant's current cervical/thoracic strain and right upper extremity conditions is reversed. The
insurer's denial of those conditions is reinstated and upheld. The ALJ's $3,000 attorney fee award is
also reversed. The portion of the ALJ's order that awarded interim compensation from July 10, 1998
through March 30, 1999 is modified. Claimant is awarded interim compensation beginning the date the
insurer received the July 24, 1998 documents until March 30, 1999. Claimant's "out-of-compensation”
attorney fee is adjusted accordingly. The ALJ's penalty assessment is reversed. The insurer's de facto
denial of claimant's aggravation claim is upheld. The remainder of the AL]J's order is affirmed.
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In the Matter of the Compensation of
DAVE A. HUMPHREY, Claimant
WCB Case No. 99-0332M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Malagon, Moore, et al, Claimant Attorneys
Saif Legal Department, Defense Attorney

Claimant requests review of the SAIF Corporation's October 6, 1999 "Notice of Closure Board's
Own Motion Claim" that closed his claim with an award of temporary disability benefits from November
5, 1997 through January 18, 1998. SAIF declared claimant medically stationary as of February 2, 1998.
Claimant requests that we abate this closure and remand the claim to SAIF for processing as a "new
medical condition.” We affirm SAIF's October 6, 1999 "Notice of Closure Board's Own Motion Claim."

FINDINGS OF FACT

During all of the time in question, claimant has worked for the same employer. On October 20,
1987, claimant compensably injured his low back. SAIF accepted the claim for a disabling dorsal-lumbar
strain. Claimant's aggravation rights expired on September 20, 1993, five years from the date the claim
was first closed.

By July 1988, Liberty Northwest Insurance Corporation (Liberty) had taken over workers'
compensation coverage for the employer. On July 12, 1988, claimant experienced severe left leg pain
when he stepped out of his truck at work. On October 5, 1988, Liberty accepted a gastrocnemius
muscle tear condition.

Subsequently, claimant experienced ongoing back pain and intermittent left leg radicular pain.
Ultimately, he was diagnosed with a L5-S1 disc herniation. On November 5, 1997, Dr. Gallo, treating
surgeon, performed a left L5-S1 discectomy. Dr. Gallo provided medical care following the surgery and
declared claimant's condition medically stationary on February 2, 1998.

Litigation proceeded regarding compensability of and responsibility for the L5-S1 disc herniation
condition. By Opinion and Order dated February 2, 1999, the L5-S1 disc herniation condition was found
compensable and SAIF was found responsible for that condition. Following SAIF's request for review,
we affirmed the Opinion and Order. Dave A. Humphrey, 51 Van Natta 1003 (1999). Our order was not
appealed and became final by operation of law.

On September 2, 1999, SAIF submitted a "Carrier's Own Motion Recommendation” form that
recommended reopening claimant's claim for own motion relief. That recommendation indicated that:
(1) the accepted condition was dorsal-lumbar strain; and (2) the current condition was "disk herniation
L5-51."

On September 24, 1999, the Board issued an Own Motion Order that authorized the reopening
of claimant's claim to provide temporary disability compensation beginning November 5, 1997, the date
claimant was hospitalized for surgery. When claimant's condition became medically stationary, SAIF
was ordered to close the claim under the Board's own motion rules.

On October 6, 1999, ‘SAIF closed claimant's claim by Notice of Closure that awarded temporary
disability benefits from November 5, 1997 through January 18, 1998, and declared claimant medically
stationary as of February 2, 1998. Claimant requested Board review of that Notice of Closure.

CONCLUSIONS OF LAW AND OPINION

Claimant requests that we abate SAIF's Own Motion Notice of Closure and remand the claim to
SAIF for processing pursuant to Johansen v. SAIF, 158 Or App 672 (1999). Claimant argues that, as a
consequence of the litigation determining that SAIF is responsible for the L5-S1 disc herniation condi-
tion, SAIF is required to process that condition as a "new medical condition, pay time loss, permanent
disability, etc.” We mterpret claimant's request as a request to order SAIF to process the claim pursuant
to ORS 656. 262(7)(c) and 656.268. Claimant makes no argument regarding the merits of the closure.

10rs 656.262(7)(c), as amended in 1997, provides, in relevant part: “If a condition is found compensable after claim
closure, the insurer or self-insured employer shall reopen the claim for processing regarding that condition.” This amendment
applies retroactively to all claims existing or arising on or after the July 25, 1997 effective date, regardless of the date ‘of injury or
the date a claim is presented. See Mario R. Castaneda, 49 Van Natta 2135 (1997).
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Based on the following reasoning, we find that we have subject matter jurisdiction in our own
motion capacity to review the October 6, 1999 closure. In addition, although we have no authority in
our own motion capacity to order SAIF to process the claim pursuant to ORS 656.262(7)(c) and 656.268,
we treat claimant’s request that his claim be processed under ORS 656.262(7)(c) and 656.268 as a request
for hearing before the Hearings Division on a "matter concerning a claim” pursuant to ORS 656.283.

In Larry L. Ledin, 52 Van Natta 680, 52 Van Natta 682 (2000), we recently issued orders in our
- own motion capacity and our "regular” capacity involving issues similar to those presented in the
current case. In Ledin, the claimant had a new condition claim (a right knee meniscus tear condition)
that had been validly reopened and subsequently closed pursuant to our own motion authority under
ORS 656.278. There, as here, the claimant disputed the closure, contending that his condition should be
rated and processed under ORS 656.268 and not treated as an Own Motion claim. The claimant
requested review of the Own Motion Notice of Closure both before the Hearings Division and before the
Board in our Own Motion jurisdiction. We postponed action on the own motion matter pending
resolution of the litigation before the Hearings Division.

The Administrative Law Judge (ALJ]) held that, because our prior order authorizing the claim to
be reopened in our Own Motion jurisdiction was not appealed, our determination of our Own Motion
jurisdiction became final and was not subject to collateral attack before the Hearings Division.
Therefore, the AL] dismissed claimant's hearing request for lack of jurisdiction. Claimant requested
Board review.

On review in our "regular” capacity, we agreed with the AL]J that the Hearings Division lacked
jurisdiction to review the own motion closure of the claimant's claim because that was a matter within
our Own Motion jurisdiction under ORS 656.278(1). Nevertheless, we held that, insofar as claimant's
request pertained to the carrier's duty to process claimant's claim under ORS 656.262(7)(c), the AL] was
authorized to consider that matter. Therefore, we reinstated the claimant's hearing request.

In doing so, we explained that a condition found compensable after claim closure is entitled to
reopening under ORS 656.262(7)(c) and processing under ORS 656.268, even if the aggravation rights
have expired on the original claim. We noted that such a claim processing issue is a "matter concerning
a claim” for which the claimant can request a hearing under ORS 656.283. Determining that the
claimant's "new" condition was found compensable after claim closure, we held that the carrier was
obligated to reopen the claim for processing of the condition in accordance with ORS 656.262(7)(c). In
anticipation of the eventual "ORS 656.268" closure of the claim, we noted that the claimant would not
be entitled to duplicate compensation for any time period coinciding with temporary disability benefits
awarded pursuant to the carrier's Own Motion Notice of Closure.

Specifically addressing the carrier's Own Motion Notice of Closure, we also found that we had
subject matter jurisdiction in our own motion capacity to review the closure. Because the claimant's
aggravation rights had expired on his initial injury claim and his condition required surgery, we
reasoned that we were authorized to reopen the claimant's claim pursuant to ORS 656.278(1)(a)~ and to
direct the carrier to close the claim under our Own Motion rules when the claimant's condition became
medically stationary. Thus, we found that we had subject matter jurisdiction to review the carrier's
subsequent closure of that claim. See Larry L. Ledin, 52 Van Natta at 685.

This same reasoning applies to the current claim. There is no dispute that claimant's
aggravation rights have expired on his initial injury claim. Furthermore, claimant's condition required
surgery. Thus, applying the reasoning in Ledin, we had subject matter jurisdiction to issue the

2 ORS 656.278(1)(a) provides:

"(1) Except as provided in subsection (6) of this section, the power and jurisdiction of the Workers' Compensation Board
shall be continuing, and it may, upon its own motion, from time to time modify, change or terminate former findings,
orders or awards if in its opinion such action is justified in those cases in which:

"(a) There is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other treatment
requiring hospitalization. In such cases, the board may authorize the payment of temporary disability compensation from
the time the worker is actually hospitalized or undergoes outpatient surgery until the worker's condition becomes
medically stationary, as determined by the board{.]"




Dave A. Humphrey, 52 Van Natta 723 (2000) 725

September 24, 1999 Own Motion Order3 that authorized reopening claimant's claim pursuant to
ORS 656.278(1)(a) and its closure pursuant to our Own Motion rules. Accordingly, we now have subject
matter jurisdiction to review SAIF's subsequent closure of that claim.4 Therefore, we proceed with that
review. '

A claim may not be closed unless the claimant's condition is medically stationary. See ORS
656.268(1); OAR 438-012-0055(1). "Medically stationary” means that no further material improvement
would reasonably be expected from medical treatment or the passage of time. ORS 656.005(17).
Claimant bears the burden of proving that he was not medically stationary at claim closure. Berliner v.
Weyerhaeuser Corp., 54 Or App 624 (1981). The propriety of the closure turns on whether claimant was
medically stationary at the time of the October 6, 1999 Notice of Closure, considering claimant's
condition at the time of closure and not of subsequent developments. See ORS 656.268(1); Sullivan v.
Argonaut Ins. Co., 73 Or App 694 (1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The
issue of claimant's medically stationary status is primarily a medical question to be decided based on
competent medical evidence. Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7,
12 (1980).

. Here, claimant makes no argument that he was not medically stationary at the time of closure,
nor does he argue that his medically stationary date was incorrect or his temporary disability
compensation was incorrectly calculated. Instead, claimant's argument is solely procedurally-based, i.e.,
claimant essentially argues that review of SAIF's Own Motion Notice of Closure should be under
ORS 656.268 rather than the Board's own motion jurisdiction. Because we have rejected that argument
and claimant raises no substantive arguments, we affirm SAIF's October 6, 1999 Own Motion Notice of
Closure in its entirety.

Finally, we turn to claimant's request that we order SAIF to process the claim pursuant to ORS
656.262(7)(c) and 656.268. As we have previously explained, where a claimant disputes the carrier's
processing of a claim and contends that the claim should be processed under ORS 656.262(7)(c), the
claimant may request a hearing to resolve that dispute. See Prince, 52 Van Natta at 111.

In other words, in our own motion jurisdiction, we do not have authority to grant claimant's
request to order SAIF to process the claim pursuant to ORS 656.262(7)(c) and 656.268. Claimant's relief,
if any, regarding his request for additional benefits for the L5-S1 disc herniation condition lies w1th the
Hearings Division, not the Board in our own motion jurisdiction.

In light of our decisions in Ledin and Prmce, we treat claimant's request that his claim be
processed under ORS 656.262(7)(c) and 656.268 as a request for hearing on a "matter concerning a claim"

pursuant to ORS 656.283. Consequently, we have referred the matter to the Hearmgs Division.> WCB
Case No. 00-02887.

Accordingly, SAIF's October 6, 1999 Own Motion Notice of Closure is affirmed.

IT IS SO ORDERED.

3 We note that the September 24, 1999 Own Motion Order was not appealed and has become final by operation of law.
See ORS 656.278(4). Had that order been appealed or not become final, our decision today may well have been different.
However, resolutlon of cases based on those specxﬁc arcumstances must await a future case.

4 Although we have subject matter jurisdiction to determine entitlement to temporary disability benefits where an injured
worker's aggravation rights have expired, we generally defer making such a determination if there is litigation before the Hearings
Division that may result in the payment of benefits under another claim or under another statute such as ORS 656.262(7)(c). See
OAR 438-012-0050(1)(a)-(c); Craig Prince, 52 Van Natta 108, 111 (2000).

5 As we discussed in Ledin, a claimant is not entitled to receive any more than the statutory sum of benefits for a single
period of temporary disability. See Fischer v. SAIF, 76 Or App 656, 661 (1985). Thus, consistent with the Ledin rationale, inasmuch
as we have herein affirmed SAIF's Own Motion Notice of Closure, temporary disability benefits paid pursuant to that closure order
will need to be taken into consideration should the proceeding before the Hearings Division eventually result in a reopening of his
claim under ORS 656.262 and closure pursuant to ORS 656.268.
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In the Matter of the Compensation of
PAMELA A. MARTIN, Claimant
Own Motion No. 00-0127M
OWN MOTION ORDER

The self-insured employer has voluntarily reopened the claim pursuant to ORS 656.278 for
claimant's compensable left knee condition. Claimant's aggravation rights expired on January 21, 1999.
The employer asks the Board to authorize the reopening of the claim. However, the employer does not
state it's position regarding claimant's workforce status. Upon review of the record, we find it
sufficiently developed to reach a conclusion regarding claimant's workforce status at the time of her
disability and issue the following order.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

On March 28, 2000, claimant underwent a total knee replacement. Thus, we conclude that
claimant’s compensable condition worsened requiring surgery.

, However, in order to be entitled to temporary disability compensation, a claimant must be in the
work force at the time of disability. SAIF v. Blakely, 160 Or App 242 (1999). A claimant is in the work
force at the time of disability if he or she is: (1) engaged in regular gainful employment; or (2) not
employed, but willing to work and is seeking work; or (3) not working but willing to work, and is not
'seeking work because a work-related injury has made such efforts futile. Dawkins v. Pacific Motor
Trucking, 308 Or 254, 258 (1989).

With its recommendation form, the employer submitted medical reports from Dr. Heusch,
claimant's treating physician, which not only demonstrate claimant's need for surgery, but also show
that claimant was in the work force at the time of the current disability. In the August 3, 1999 medical
report, Dr. Heusch noted that claimant "has been employed for the past 37 years * * * where she does
inspections.” In a March 21, 2000 note, Dr. Heusch noted that claimant was to undergo surgery on
March 28, 2000 and was advised not to work on March 27, 2000. Dr. Heusch further noted that
claimant would be unable to return to work until "approximately” July 1, 2000.

Additionally, the employer submitted a copy of an insurer-arranged medical examination (IME).
Dr. Jones, the IME physician, noted that claimant has worked for the last 36 years for the same
company. He opined that claimant would probably be able to return to her regular duty work activities
after her recovery from the proposed surgery. Dr. Jones further noted that claimant "finds her sense of
well-being from work. [Claimant] enjoys her work.” Finally, Dr. Jones opined that claimant was a
"dedicated worker who wishes to go back to work after a total knee replacement.”  Dr. Heusch
concurred with Dr. Jones' IME report in its entirety. o

Thus, we conclude that claimant was in the work force at the time of her current worsening. See
John R. Kennedy, 50 Van Natta 837 (1998). Accordingly, we authorize the reopening of claimant's claim
to provide temporary total disability compensation begmmng March 28, 2000, the date claimant was
hospitalized for the proposed surgery. When claimant is medically stationary, the insurer shall close the
claim pursuant to OAR 438-012-0055.

IT IS SO ORDERED.
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In the Matter of the Compensation of
KATHLEEN A. MEDLEY, Claimant
WCB Case No. 99-04561
ORDER ON REVIEW
Michael B. Dye, Claimant Attorney
Hoffman, Hart & Wagner, Defense Attorneys

Reviewed by Board Members Biehl and Haynes.

Claimant requests review of that portion of Administrative Law Judge (ALJ) Brazeau's order that
upheld the self-insured employer's denial of her occupational disease claim for bilateral arm and
shoulder conditions. On review, the issue is compensability.

We adopt and affirm the ALJ's order with the following supplementation 1 We agree with the
AL]J that claimant has failed to establish that her work activities were the major contributing cause of her
bilateral arm and shoulder conditions. We write only to address claimant's argument that we should
give greater weight to the opinion of her treating physician, Dr. Poulson.

We agree with the AL]J that it appears that Dr. Poulson had an inaccurate understanding of
claimant's work activities. Dr. Poulson reported that claimants job involved repetitive motions involving
the upper extremities, handling a keyboard and doing it under pressure. (Ex. 15). The AL] noted,
however, that claimants testimony indicated that her job was actually quite stationary. The movement
required of her shoulders was minimal and her hands remained essentially stationary. Because Dr.
Poulson's opinion appears to be based on an inaccurate history, it is entitled to little weight. See Miller
v. Granite Construction Co., 28 Or App 473, 478 (1977) (medical opinions that are not based on a complete
and accurate history are not persuasive).

Furthermore, even if we assume that Dr. Poulson had an accurate history, we find that his
opinion on causation is not sufficient to establish that claimant's work activities were the major
contributing cause of her bilateral arm and shoulder conditions. See ORS 656.802(2)(a).

Dr. Poulson first examined claimant on May 26, 1999. (Ex. 9). He reported that claimant had
pain in both shoulders that radiated up into the cervical spine area and also had symptoms consistent
with a cervical spine problem. (Ex. 9-1). He recommended a right shoulder MRI, which was
negative. (Ex. 10). On July 20, 1999, Dr. Poulson reported that a cervical MRI showed rather advanced
degenerative changes at the C5-6 and C6-7 levels with protrusion into the canal with compression of the
cord which is probably causing her pain. (Exs. 13, 18A-47, -48). He recommended that claimant see
a neurosurgeon for further evaluation. (Exs. 13, 18A-40).

On August 26, 1999, Dr. Poulson reported that claimant had a typical job that brings on this
kind of problem which is repetitive motions mvolving the upper extremities, handlmg a keyboard and
doing it under pressure. (Ex. 15). He agreed that the injury of 1/25/99 was the major contributing cause
of claimants "present problems." (Ex. 16). '

In a deposition, Dr. Poulson explained that his diagnosis was degenerative cervical spine and a
shoulder strain. (Ex. 18A-55). He testified that claimants biggest problem seemed to be the cervical
spine problem and she was also having pain in both shoulders. (Ex. 18A-41). He agreed that claimants
degenerative condition was advanced enough that she could require surgery, which was why he
recommended that she see a neurosurgeon. (Ex. 18A-50). Dr. Poulson explained that claimants cervical
spine problem was separate from her shoulder problem, but he had not determined what percentage of
claimants symptoms were coming from the cervical spine as opposed to the scapular area. (Ex. 18A-41,
-57, -58). He was unable to separate how much of claimants shoulder complaints were related to the
cervical pathology and how much was related to the shoulder strain. (Ex. 18A-58). Dr. Poulson agreed
that cervical problems can radiate into the shoulders. (Id.)

In his August 26, 1999 report, Dr. Poulson said that the injury of 1/25/99 was the major
contributing cause of claimant's "present problems.” (Ex. 16). In the deposition, he made it clear that
claimant had a degenerative cervical problem and a shoulder strain. Dr. Poulson agreed that claimant's

1 We modify the AL]'s order to note that Exhibit 18A was admitted in evidence.
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cervical problem was not related in major part to her work. (Ex. 18A-57). In light of Dr. Poulson's
testimony that he was unable to determine which of claimant's symptoms were related to the
"advanced” degenerative cervical condition and which symptoms were related to the shoulder strain, we
are not persuaded that claimant's work activities were the major contributing cause of her shoulder
strain. We conclude that Dr. Poulson's opinion is not persuasive because it is not well-reasoned and
lacks adequate explanation.

ORDER

The AL]J's order dated December 3, 1999, as reconsidered December 15, 1999, is affirmed.

April 20, 2000 Cite as 52 Van Natta 728 (2000)

In the Matter of the Compensation of
BRENT L. MARLATT, Claimant
WCB Case Nos. 99-03277 & 99-03163
ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorneys
Sather, Byerly & Holloway, Defense Attorneys

Reviewed by Board Members Phillips Polich and Haynes.

Claimant requests review of that portion of Administrative Law Judge (ALJ) Otto's order that
upheld the self-insured employer's denial of his claim for a low back injury. On review, the issue is
compensability.

We adopt and affirm the AL]'s order with the following supplementation.

The ALJ found Dr. Gallego's opinion unpersuasive on the grounds that he had an incorrect
history and that his opinion was conclusory and did not address claimant's preexisting conditions.
Claimant argues that Dr. Gallegos eventually had a correct history. We disagree. The record does not
contain any statement from Dr. Gallegos that establishes that he realized that he had recorded an
incorrect history and that after considering the correct history he still maintained his opinion that
claimant's actual work activities were sufficient to cause the injury.

Claimant also argues that the AL] erred in relying on the opinion of Dr. Schilperoort because Dr.
Schilperoort opined that there was only a possibility that claimant had a preexisting condition. We
disagree. Dr. Schilperoort opined without qualification that claimant had preexisting kyphoscoliosis and
leg length discrepancy that was "possibly currently symptomatic” at the time of the March 18, 1999
examination. (Ex. 13). Claimant's back and left leg pain had completely resolved by the time the April
14, 1999 claim denial was issued. Dr. Schilperoort opined that claimant's discomfort was caused by the
preexisting conditions and not a work-related injury. Although Dr. Schilperoort was not sure that the
preexisting conditions were still symptomatic at the time of his examination, he expressed his opinion
regarding the cause of claimant's back and leg problem in terms of a probability, not a possibility.

ORDER

The ALJ's order dated October 25, 1999 is affirmed.




- April 20, 2000 Cite as 52 Van Natta 729 (2000) 729

In the Matter of the Compensation of
LINDA N. SHINALL, Claimant
. WCB Case No. 99-05512
ORDER ON REVIEW
James W. Moller, Claimant Attorney
Hoffman, Hart & Wagner, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.
The insurer requests review of Administrative Law Judge (ALJ) Myzak's order that set aside its
denial of claimant's occupational disease claim for a left foot condition. On review, the issue is

‘compensability. We reverse.

FINDINGS OF FACT

We adopt the ALJ's "Findings of Fact."

CONCLUSIONS OF LAW AND OPINION

The AL]J found that claimant proved compensability of her left foot condition, diagnosed as left
plantar fasciitis. The insurer challenges that order, contending that the medical evidence is not
sufficiently persuasive to carry claimant's burden of proof.

Claimant works as a security officer. During an eight-hour period, claimant conducts two inside
patrols, each of which take between 45 minutes to one hour. Additionally, claimant conducts at least
one outside patrol, which takes about 30 minutes. During the remaining five to six hours, claimant sits
and answers the telephone.

In March 1999, claimant saw Dr. Hoang with complaints of left foot pain. In April 1999, Dr.
. Hoang referred claimant to Dr. Stevens, orthopedic surgeon. Claimant returned to Dr. Hoang for
follow-up treatment. (Ex. 3-2). :

The record contains several opinions concerning the cause of claimant's left foot condition.
Examining orthopedic surgeon, Dr. Strum, explained that he considered the "main etiologic factors" to
be claimant's age and obesity, both of which had been shown "to have a definitive cause-and-effect
relationship with developing plantar fasciitis.” (Ex. 3-5). Dr. Strum also stated that "simple walking,"
by itself, was not an etiologic factor. (Id.) ’

According to Dr. Strum, to the extent that claimant’'s walking had contributed to her symptoms,
that factor had combined with her age and obesity; Dr. Strum, however, considered age and obesity to
be the major contributing cause of claimant's left foot condition. (Id.)

Dr. Stevens reviewed Dr. Strum's report and concurred with "the findings.” (Ex. 5).

Dr. Hoang reported that claimant's "constant walking, stretching, stress and pressure on her feet
are contributing factors to the fasciitis problem.” (Ex. 8-1). Dr. Hoang also noted "some difference of
opinion” with Dr. Strum's evaluation in that he thought that claimant's "age and obesity are
contributing factors * * * but it is the type of work and the constant stress of her foot due to the walking
which is the major cause of her plantar fasciitis.” (Id. at 2).

- Absent persuasive reasons to the contrary, we generally defer to the treating physician's
opinion. Weiland v. SAIF, 64 Or App 810, 814 (1983). Here, we find persuasive reasons not to defer to
Dr. Hoang's opinion.

Dr. Hoang does not explain why the "constant walking" was a greater factor than claimants age
and obesity. That is, although agreeing that age and obesity contributed to her condition, Dr. Hoang
' provides no reasoning for his conclusion that walking was the major contributing cause.

In sum, we find that Dr. Hoang's opinion is not well-reasoned. Furthermore, Dr. Strum and
Dr. Stevens came to contrary conclusions. Thus, at best, we find the medical opinions in equipoise.
Consequently, we conclude that claimant did not carry her burden of proving that work activities were
the major contributing cause of her left foot plantar fasciitis condition.
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ORDER

The ALJ's order dated November 10, 1999, as corrected November 12, 1999, is reversed. The
insurers denial is reinstated and upheld. The AL]J's attorney fee is also reversed.

April 20, 2000 ' Cite as 52 Van Natta 730 (2000)

In the Matter of the Compensation of
PAUL E. SMITH, Claimant
WCB Case No. 99-0130M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Bottini, -Bottini & Oswald, Claimant Attorneys
Crawford & Co., Insurance Carrier

Claimant requests review of the insurer's October 7, 1999 "Notice of Closure Board's Own
Motion Claim" that closed his claim with an award of temporary total disability compensation from
January 13, 1999 through March 4, 1999. The insurer declared claimant medically stationary as of
September 27, 1999. Claimant requests that the Board, in its own motion authority, review the insurer's
closure "to include a determination of temporary disability and permanent disability with respect to the
newly accepted 14-5 disc herniation condition.” In addition, with his request for review of the insurer's
closure, claimant submitted a request for hearing before the Hearings Division, requesting the same
relief before that forum.1 We affirm the insurer's October 7, 1999 "Notice of Closure Board's Own
Motion Claim."

FINDINGS OF FACT

On August 11, 1987, claimant compensably injured his low back. The insurer accepted the claim
for "L5-S1 and L4-5 bulge.” The claim was first closed by Determination Order on January 9, 1989.
Subsequently, claimant's claim was reopened twice for compensable aggravation claims, with the last
aggravation claim being closed on March 26, 1992. Claimant's aggravation rights expired on January 9,
1994, five years from the first claim closure.

On December 23, 1998, claimant requested that his claim be reopened. On January 13, 1999,
claimant underwent "re-exploration with laminectomy, foraminotomy, and diskectomy, right 14-5"
performed by Dr. Brett, treating neurosurgeon.

On April 2, 1999, the insurer issued a denial of compensability of the L4-5 disc herniation
condition. Claimant requested a hearing on that denial. WCB Case No. 99-02940. Also on April 2,
1999, the insurer submitted a Carrier's Own Motion Recommendation, recommending that claimant's
claim not be reopened based on its contentions that the current condition was not causally related to the
accepted condition, the insurer was not responsible for the current condition, and the surgery was not
reasonable and necessary. On April 23, 1999, the Board postponed action on the own motion matter
pending resolution of the litigation on the related compensability issue.

On August 2, 1999, the parties entered into a Stipulation and Order that resolved, inter alia, the
compensability issue, with the insurer agreeing that it would "rescind the April 2, 1999 denialf,] * * *
accept claimant's 14-5 disc herniation including appropriate benefits for the January 13, 1999 surgery,
and * * * process claimant's Own Motion claim referenced as No. 99-0130M according to law."

On August 12, 1999, the Board issued an Own Motion Order that authorized the reopening of
claimant's claim to provide temporary disability compensation beginning January 13, 1999, the date
claimant was hospitalized for surgery. When claimant's condition became medically stationary, the
insurer was ordered to close the claim under the Board's own motion rules.

1 Spedifically, claimant raises the following issues in his request for hearing: (1) premature closure; (2) substantive
entitlement to temporary total disability (TTD) and temporary partial disability (TTD); (3) scheduled and unscheduled permanent
partial disability; "10-7-99 Notice of Closure, Board’s Own Motion Claim;" and (4) attorney fees. Claimant's hearing request has
been assigned WCB Case No. 00-02377. That hearing is scheduled before Administrative Law Judge (ALJ) Marshall on June 1,
2000.
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On August 16, 1999, the insurer issued a Notice of Claim Acceptance that accepted a disabling
L4-5 disc herniation condition as part of the August 11, 1987 injury claim.

On March 4, 1999, claimant returned to Dr. Brett, who released him to light work effective that
date. Claimant was to return for a closing examination in June 1999; he did not return for that
examination.

On March 29, 1999, claimant underwent an insurer-arranged medical examination performed by
Dr. Smith, neurosurgeon. Dr. Smith found claimant medically stationary as of that date and noted that
he was working in bank sales, which involved no lifting.

Claimant next saw Dr. Brett on September 27, 1999. Dr. Brett found claimant "medically
stationary with a mild permanent partial disability in that he should not lift or carry more than 50 Ibs."

On October 7, 1999, the insurer closed claimant's claim by Notice of Closure that awarded TTD
benefits from January 13, 1999 through March 4, 1999, and declared claimant medically stationary as of
September 27, 1999. Claimant requested Board review of that Notice of Closure. He also requested a
hearing with the Hearing Division regarding that Notice of Closure.

CONCLUSIONS OF LAW AND OPINION

Citing John R. Graham, 51 Van Natta 1740, 51 Van Natta 1746 (1999), claimant requests that the
Board, in its own motion authority, review the insurer's October 7, 1999 closure "to include a
determination of temporary disability and permanent disability with respect to the newly accepted 14-5
disc herniation condition.” We interpret claimant's request as a request to order the insurer to process
the claim pursuant to ORS 656.262(7)((:)2 and 656.268. In addition, with his request for review of the
insurer's closure, claimant submitted a request for hearing before the Hearings Division, requesting the
same relief before that forum. WCB Case No. 00-02377. Claimant makes no argument regarding the
merits of the closure; however, on his hearing request he checks, inter alia, the issues of "[p]remature
closure” and "[s]ubstantive TTD/TPD," although he does not indicate the period for which he seeks
TTD/TPD.

Based on the following reasoning, we find that we have subject matter jurisdiction in our own
motion capacity to review the October 7, 1999 closure. In addition, although we have no authority in
our own motion capacity to order the insurer to process the claim pursuant to ORS 656.262(7)(c) and
656.268, we note that claimant has made a request for that relief before another forum that has such
authority, i.e., the Hearings Division.

In Larry L. Ledin, 52 Van Natta 680, 52 Van Natta 682 (2000), we recently issued orders in our
own motion capacity and our "regular” capacity involving issues similar to those presented in the
current case. In Ledin, the claimant had a new condition claim (a right knee meniscus tear condition)
that had been validly reopened and subsequently closed pursuant to our own motion authority under
ORS 656.278. There, as here, the claimant disputed the closure, contending that his condition should be
rated and processed under ORS 656.268 and not treated as an Own Motion claim. The claimant
requested review of the Own Motion Notice of Closure both before the Hearings Division and before the
Board in our Own Motion jurisdiction. We postponed action on the own motion matter pending
resolution of the litigation before the Hearings Division. '

The Administrative Law Judge (ALJ) held that, because our prior order authorizing the claim to
be reopened in our Own Motion jurisdiction was not appealed, our determination of our Own Motion
jurisdiction became final and was not subject to collateral attack before the Hearings Division.
Therefore, the ALJ dismissed claimant's hearing request for lack of jurisdiction. Claimant requested
Board review.

2 ORS 656.262(7)(c), as amended in 1997, provides, in relevant part: "If a condition is found compensable after claim
closure, the insurer or self-insured employer shall reopen the claim for processing regarding that condition.” This amendment
applies retroactively to all claims existing or arising on or after the July 25, 1997 effective date, regardless of the date of injury or
‘the date a claim is presented. See Mario R. Castaneda, 49 Van Natta 2135 (1997).



732 Paul E. Smith, 52 Van Natta 730 (2000)

On review in our "regular” capacity, we agreed with the AL]J that the Hearings Division lacked
jurisdiction to review the own motion closure of the claimant's claim because that was a matter within
our Own Motion jurisdiction under ORS 656.278(1). Nevertheless, we held that, insofar as claimant's
request pertained to the carrier's duty to process claimant's claim under ORS 656.262(7)(c), the ALJ] was
authorized to consider that matter. Therefore, we reinstated the claimant's hearing request.

In doing so, we explained that a condition found compensable after claim closure is entitled to
reopening under ORS 656.262(7)(c) and processing under ORS 656.268, even if the aggravation rights
have expired on the original claim. We noted that such a claim processing issue is a "matter concerning
a claim" for which the claimant can request a hearing under ORS 656.283. Determining that the
claimant's "new" condition was found compensable after claim closure, we held that the carrier was
obligated to reopen the claim for processing of the condition in accordance with ORS 656.262(7)(c). In
anticipation of the eventual "ORS 656.268" closure of the claim, we noted that the claimant would not
be entitled to duplicate compensation for any time period coinciding with temporary disability benefits
awarded pursuant to the carrier's Own Motion Notice of Closure.

Specifically addressing the carrier's Own Motion Notice of Closure, we also found that we had
subject matter jurisdiction in our own motion capacity to review the closure. Because the claimant's
aggravation rights had expired on his initial injury claim and his condition required surgery, we
reasoned that we were authorized to reopen the claimant's claim pursuant to ORS 656.278(1)(a)° and to
direct the carrier to close the claim under our Own Motion rules when the claimant's condition became
medically stationary. Thus, we found that we had subject matter jurisdiction to review the carrier's
subsequent closure of that claim. See Larry L. Ledin, 52 Van Natta at 685.

"This same reasoning applies to the current claim. There is no dispute that claimant's
aggravation rights have expired on his initial injury claim. Furthermore, claimant’s condition required
surgery. Thus, applying the reasoning in Ledin, we had subject matter jurisdiction to issue the August
12, 1999 Own Motion Order? that authorized reopening claimant’s claim pursuant to ORS 656.278(1)(a)
and its closure pursuant to our Own Motion rules. Accordingly, we now have subject matter
jurisdiction to review the insurer's subsequent closure of that claim.” Therefore, we proceed with that
review. '

A claim may not be closed unless the claimant's condition is medically stationary. See ORS
656.268(1); OAR 438-012-0055(1). “Medically stationary” means that no further material improvement
would reasonably be expected from medical treatment or the passage of time. ORS 656.005(17).
Claimant bears the burden of proving that he was not medically stationary at claim closure. Berliner v.
Weyerhaeuser Corp., 54 Or App 624 (1981). The propriety of the closure turns on whether claimant was
medically stationary at the time of the October 7, 1999 Notice of Closure, considering claimant's

3 ORS 656.278(1)(a) provides:

"(1) Except as provided in subsection (6) of this section, the power and jurisdiction of the Workers' Compensation Board
shall be continuing, and it may, upon its own motion, from time to time modify, change or terminate former findings,
orders or awards if in its opinjon such action is justified in those cases in which:

“(a) There is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other treatment
requiring hospitalization. In such cases, the board may authorize the payment of temporary disability compensation from
the time the worker is actually hospitalized or undergoes outpatient surgery until the worker's condition becomes
medically stationary, as determined by the board{.}"

4 We note that the August 12, 1999 Own Motion Order was not appealed and has become final by operation of law. See
ORS 656.278(4). Had that order been appealed or not become final, our decision today may well have been different. However,
resolution of cases based on those specific circumstances must await a future case.

5 Although we have subject matter jurisdiction to determine entitlement to temporary disability benefits where an injured
worker's aggravation rights have expired, we generally defer making such a determination if there is litigation before the Hearings
Division that may result in the payment of benefits under another claim or under another statute such as ORS 656.262(7)(c). See
OAR 438-012-0050(1)(a)-(c); Craig Prince, 52 Van Natta 108, 111 (2000).
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condition at the time of closure and not of subsequent developments. See ORS 656.268(1); Sullivan v.
Argonaut Ins. Co., 73 Or App 694 (1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The
issue of claimant's medically stationary status is primarily a medical question to be decided based on
competent medical evidence. Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7,
12 (1980).

Here, although raising the issues of premature closure and entitlement to temporary disability
benefits, claimant makes no argument that he was not medically stationary at the time of closure, nor
does he argue that his medically stationary date was incorrect or his temporary disability compensation
was incorrectly calculated. Instead, claimant's argument is solely procedurally based, i.e., claimant
essentially argues that review of the carrier's. Own Motion Notice of Closure should be under ORS
656.268 rather than the Board's own motion jurisdiction. Because we have rejected that argument and
claimant raises no substantive arguments, we affirm the insurer's October 7, 1999 Own Motion Notice of
Closure in its entirety.6

Finally, we turn to claimant’s request that we order the insurer to process the claim pursuant to
ORS 656.262(7)(c) and 656.268. As we have previously explained, where a claimant disputes the
carrier's processing of a claim and contends that the claim should be processed under ORS 656. 262(7)(c)
the claimant may request a hearing to resolve that dispute. See Prince, 52 Van Natta at 111.

In other words, in our own motion jurisdiction, we do not have authority to grant claimant’s
request to order the insurer to process the claim pursuant to ORS 656.262(7)(c) and 656.268. Claimant's
relief, if any, regarding his request for additional benefits for the L4-5 disc herniation condition lies with
the Hearings Division, not the Board in our own motion Junsdlctlon As previously noted, claimant is
currently pursuing that relief through his pendmg hearing request in WCB Case No. 00-02377.7

Accordingly, the insurer's October 7, 1999 Own Motion Notice of Closure is affirmed.

IT IS SO ORDERED.

6 Claimant requests that we review the insurer’s closure in our own motion authority "to include a determination of * * *
permanent disability with respect to the newly accepted L4-5 disc herniation condition.” Effective January 1, 1988, the legislature
removed our authority to grant additional permanent disability compensation in our own motion capacity. Independent Paper Stock
v. Wincer, 100 Or App 625 (1990). Thus, we cannot award claimant more permanent disability in this claim in our own motion
capacity.

7 As we discussed in Ledin, a claimant is not entitled to receive any more than the statutory sum of benefits for a single
period of temporary disability. See Fischer v. SAIF, 76 Or App 656, 661 (1985). Thus, consistent with the Ledin rationale, inasmuch
as we have herein affirmed the insurer's Own Motion Notice of Closure, temporary disability benefits paid pursuant to that closure
order will need to be taken into consideration should the proceeding pending before the Hearings Division eventually result in a
reopening of his claim under ORS 656.262 and closure pursuant to ORS 656.268.
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In the Matter of the Compensation of
BILLY W. WASHINGTON, Claimant
WCB Case No. 96-0512M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Swanson, Thomas & Coon, Claimant Attorneys
EBI Ins. Co., Insurance Carrier

Claimant requests review of the March 31, 1999 Own Motion Notice of Closure issued by EBI
Companies on behalf of Connecticut Indemnity Company (EBI) that closed claimant's claim with an
award of temporary disability compensation from August 27, 1996 through October 6, 1997. EBI
declared claimant medically stationary as of October 6, 1997. Claimant makes no arguments on the
merits of the closure. Instead, he requests that the Board set aside the closure and remand his left knee
condition claim to EBI for processing under ORS 656.262(7)(c).1 We affirm EBI's March 31, 1999 Own .
Motion Notice of Closure.

FINDINGS OF FACT

On February 9, 1979, claimant compensably injured his left knee while working for the SAIF
Corporation's insured. This injury resulted in a partial medial meniscectomy in February 1981,
performed by Dr. Baum, claimant's treating orthopedist.

On September 13, 1984, claimant sustained a compensable left knee injury while working for
EBI's insured. EBI accepted the injury claim and first closed the claim by Determination Order on April
16, 1985. Claimant's aggravation rights expired five years later, on April 16, 1990.

As a result of the 1984 injury with EBI's insured, claimant underwent three additional surgeries
performed by Dr. Baum, with the last one occurring in March 1990. EBI reclosed the claim for the final
time by an October 17, 1990 Determination Order.

On September 10, 1992, claimant sustained a compensable acute strain of the left knee, which
was accepted as a longshore claim by a subsequent insurer. On November 6, 1992, EBI issued a current
condition denial, indicating that it was not accepting responsibility for this injury and need for
treatment. That denial became final by operation of law. :

On July 31, 1995, Dr. Baum diagnosed tri-compartmental degeneration in the left knee with the
medial compartment the dominant area of degeneration. After a referral for a second opinion regarding
a total knee replacement, conservative treatment was attempted.

On July 2, 1996, claimant felt a pop in his left knee when he attempted to lift a 55 gallon drum
while working for West Coast Paper. On August 27, 1996, Dr. Baum performed a left total knee
arthroplasty for claimant's tri-compartmental degenerative arthritis.

On October 29, 1996, EBI denied compensability of and responsibility for claimant's current left
knee condition. That same date, EBI submitted a Carrier's Own Motion Recommendation that
recommended against reopening claimant's claim for Own Motion relief based on its contention that the
current condition was not. causally related to the accepted condition and it was not responsible for the
current condition. Claimant requested a hearing on EBI's October 29, 1996 denial.

On November 8, 1996, the Board postponed action on the Own Motion matter pending
resolution of the litigation regarding compensability of and responsibility for claimant's current left knee
condition.

On October 31, 1997, an Opinion and Order issued that, in part: (1) found EBI responsible for
claimant's current left knee condition and need for treatment; (2) set aside EBI's October 29, 1996 denial
of claimant’s current left knee condition; and (3) remanded the claim to EBI for processing in accordance
with the workers’' compensation laws. EBI requested review.

1 Claimant has also filed a request for hearing with the Hearings Division and requested the same relief before that
forum, raising the issue of entitlement to unscheduled permanent disability benefits regarding the 1984 left knee injury claim,
among other issues. Pursuant to that request, a hearing has been scheduled for June 8, 2000. WCB Case No. 00-01969.
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On June 5, 1998, the Board adopted and affirmed the October 31, 1997 Opinion and Order.
That same date, the Board issued an Own Motion Order that: (1) authorized reopening claimant's 1984
left knee injury claim to provide temporary disability compensation beginning August 27, 1996, the date
he was hospitalized for surgery; and (2) ordered EBI to close the claim under the Board's Own Motion
rules when he became medically stationary. These orders were not appealed and became final by
operation of law.

In July 1998, claimant requested enforcement of the June 5, 1998 Own Motion Order. Later that
month, the parties' entered into a Stipulation that resolved the enforcement dispute, including EBI's
payment of $17,203.58 in temporary disability compensation, as well as penalties and out-of-
compensation attorney fees. As a result of this agreement, the enforcement matter was dismissed by an
August 17, 1998 Own Motion Order of Dismissal.

On March 31, 1999, EBI issued an Own Motion Notice of Closure that closed the 1984 injury
claim that had been reopened pursuant to our June 5, 1998 Own Motion Order. This Notice of Closure
awarded temporary total disability compensation from August 27, 1996 through October 8, 1996 and
temporary partial disability compensation from October 9, 1996 through October 6, 1997. This
temporary disability compensation totaled $17,203.58. EBI declared claimant medically stationary as of
October 6, 1997.

Claimant requested Board review of EBI's March 31, 1999 Own Motion claim closure.

Subsequently, claimant requested a hearing before the Hearings Division and raised, inter alia, the issue
of entitlement to unscheduled permanent disability benefits. WCB Case No. 00-01969.

CONCLUSIONS OF LAW AND OPINION

Claimant requests review of EBI's March 31, 1999 closure, contending that that closure should be
"overturned.” Claimant makes no argument regarding the merits of the closure; instead, he requests
that we order EBI to process the claim pursuant to ORS 656.268.

Based on the following reasoning, we find that we have subject matter jurisdiction to review the
March 31, 1999 closure and decline to "overturn” it. In addition, although we have no authority in our
own motion capacity to grant claimant's request to order EBI to process the claim pursuant to ORS
656.268, we note that claimant has made a request for that relief before another forum that has such
authority, i.e., the Hearings Division.

In Larry L. Ledin, 52 Van Natta 680, 52 Van Natta 682 (2000), we recently issued orders in our
own motion capacity and our "regular” capacity involving issues similar to those presented in the
current case. In Ledin, the claimant had a new condition claim (a right knee meniscus tear condition)
that had been validly reopened and subsequently closed pursuant to our own motion authority under
ORS 656.278. There, as here, the claimant disputed the closure, contending that his condition should be
rated and processed under ORS 656.268 and not treated as an Own Motion claim. The claimant
requested review of the Own Motion Notice of Closure both before the Hearings Division and before the
Board in our Own Motion jurisdiction. We postponed action on the own motion matter pending
resolutlon of the litigation before the Hearings Division.

The Administrative Law Judge (ALJ) held that, because our prior order authorizing the claim to
be reopened in our Own Motion jurisdiction was not appealed, our determination of our Own Motion
jurisdiction became final and was not subject to collateral attack before the Hearings Division.
Therefore, the AL] dismissed claimant's hearing request for lack of jurisdiction. Claimant requested
Board review.

On review in our "regular” capacity, we agreed with the AL]J that the Hearings Division lacked
jurisdiction to review the own motion closure of the claimant's claim because that was a matter within
our Own Motion jurisdiction under ORS 656.278(1). Nevertheless, we held that, insofar as claimant's
request pertained to the carrier's duty to process claimant's claim under ORS 656.262(7)(c), the AL] was
authorized to consider that matter. Therefore, we reinstated the claimant's hearing request.
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In doing so, we explained that a condition found compensable after claim closure is entitled to
reopening under ORS 656.262(7)(c) and processing under ORS 656.268, even if the aggravation rights
have expired on the original claim. We noted that such a claim processing issue is a "matter concerning
a claim” for which the claimant can request a hearing under ORS 656.283. Determining that the
claimant's "new" condition was found compensable after claim closure, we held that the carrier was
obligated to reopen the claim for processing of the condition in accordance with ORS 656.262(7)(c).
anticipation of the eventual "ORS 656.268" closure of the claim, we noted that the claimant would not
be entitled to duplicate compensation for any time period coinciding with temporary disability benefits
awarded pursuant to the carrier's Own Motion Notice of Closure.

Specifically addressing the carrier's Own Motion Notice of Closure, we also found that we had
subject matter jurisdiction in our own motion capacity to review the closure. Because the claimant's
aggravation rights had expired on his initial injury claim and his condition required surgery, we
reasoned that we were authorized to reopen the claimant's claim pursuant to ORS 656. 278(1)(a) and to
direct the carrier to close the claim under our Own Motion rules when the claimant's condition became
medically stationary. Thus, we found that we had subject matter jurisdiction to review the carrier's
subsequent closure of that claim. See Larry L. Ledin, 52 Van Natta at 685.

This same reasoning applies to the current claim. There is no dispute that claimant's
aggravation rights have expired on his initial injury claim. Moreover, claimant's condition required
surgery. Thus, applying the reasoning in Ledin, we had subject matter jurisdiction to issue the June 5,
1998 Own Motion Order3 that authorized reopening claimant's claim pursuant to ORS 656.278(1)(a) and
its closure pursuant to our Own Motion rules Accordingly, we now have subject matter jurisdiction to
review EBI's subsequent closure of that claim.4 Therefore, we proceed with that review.

A claim may not be closed unless the claimant's condition is medically stationary. See ORS
656.268(1); OAR 438-012-0055(1). "Medically stationary” means that no further material improvement
would reasonably be expected from medical treatment or the passage of time. ORS 656.005(17).
Claimant bears the burden of proving that he was not medically stationary at claim closure. Berliner v.
Weyerhaeuser Corp., 54 Or App 624 (1981). The propriety of the closure turns on whether claimant was
medically stationary at the time of the March 31, 1999 Notice of Closure, considering claimant’s
condition at the time of closure and not of subsequent developments. See ORS 656.268(1); Sullivan v.
Argonaut Ins. Co., 73 Or App 694 (1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The
issue of claimant's medically stationary status is primarily a medical question to be decided based on
competent medical evidence. Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7,
12 (1980)

2 ORS 656.278(1)(a) provides:

_ "(1) Except as provided in subsection (6) of this section, the power and jurisdiction of the Workers' Compensation Board
shall be continuing, and it may, upon its own motion, from time to time modify, change or terminate former findings,
orders or awards if in its opinion such action is justified in those cases in which:

"(a) There is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other treatment
requiring hospitalization. In such cases, the board may authorize the payment of temporary disability compensation from
the time the worker is actually hospitalized or undergoes outpatient surgery until the worker's condition becomes
medically stationary, as determined by the board[.]”

3 We note that the june 5, 1998 Own Motion Order was not appealed and has become final by operation of law. See
ORS 656.278(4). Had that order been appealed or not become final, our decision today may well have been differerit. However,
resolution of cases based on those specific circumstances must await for a future case.

4 Although we have subject matter jurisdiction to determine entitlement to temporary disability benefits where an injured
worker's aggravation rights have expired, we generally defer making such a determination if there is litigation before the Hearings
Division that may result in the payment of benefits under another claim or under another statute such as ORS 656.262(7)(c). See
OAR 438-012-0050(1)(a)-(c); Craig Prince, 52 Van Natta 108 (2000).
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Here, claimant makes no argument that he was not medically stationary at the time of closure,
nor does he argue that his medically stationary date was incorrect or his temporary disability
compensation was incorrectly calculated. In addition, in July 1998, the parties entered into a Stipulation
in which they agreed to EBI's payment of temporary disability compensation in the amount of
$17,203.58, the amount of "time-loss compensation paid” listed in the Own Motion Notice of Closure.
Under such circumstances, we affirm EBI's March 31, 1999 Own Motion Notice of Closure in its entirety.

Finally, we turn to claimant's request that we order EBI to process the claim pursuant to ORS
656.262(7)(c). As we have previously explained, where a claimant disputes the carrier's processing of a
claim and contends that the claim should be processed under ORS 656.262(7)(c), the claimant may
request a hearing to resolve that dispute. See Prince, 52 Van Natta at 111.

In other words, in our own motion jurisdiction, we do not have authority to grant claimant's
request to order EBI to process the claim pursuant to ORS 656.262(7)(c). Claimant's relief, if any,
regarding his request for unscheduled permanent disability benefits for the 1984 left knee condition lies
with the Hearings Division, not the Board in our Own Motion jurisdiction.

Here, claimant has requested relief before the Hearings Division. Specifically, on March 14,
2000, claimant requested a hearing with the Hearings Division, raising, inter alia, the issue of entitlement
to unscheduled permanent disability benefits regarding the 1984 left knee injury claim. Therefore,
although we are without authority in our own motion capacity to direct a carrier to process a claim
under ORS 656.262(7)(c), claimant is currently pursuing that remedy before the forum that has such
authority.

Accordingly, EBI's March 31, 1999 Own Motion Notice of Closure is affirmed.

IT IS SO ORDERED.

5 As we discussed in Ledin, a claimant is not entitled to receive any more than the statutory sum of benefits for a single
period of temporary disability. See Fischer v. SAIF, 76 Or App 656, 661 (1985). Thus, consistent with the Ledin rationale, inasmuch
as we have herein affirmed EBI's Own Motion Notice of Closure, temporary disability benefits paid pursuant to that closure order
will need to be taken into consideration should the proceeding before the Hearings Division eventually result in a reopening of his
claim under ORS 656.262 and closure pursuant to ORS 656.268.
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In the Matter of the Compensation of
LORNA D. WILLIAMS, Claimant
WCB Case No. 99-05773

. ORDER ON REVIEW
Welch, Bruun & Green, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Phillips Polich and Haynes.

The insurer requests review of Administrative Law Judge (ALJ) Tenenbaum's order that affirmed
an Order on Reconsideration that awarded claimant 15 percent (22.5 degrees) scheduled permanent
disability for loss of use or function of the left hand. On review, the issue is extent of
scheduled permanent disability.

We adopt and affirm the order of the ALJ, with the following supplementation.1

On review, the insurer contends that the medical arbiter violated Workers' Compensation
Division rules and directives by reviewing medical records beyond those provided by the Appellate
Review Unit. In support of this contention, the insurer requests that we take official notice of the
Medical Arbiter Resource, which is a guide published by the Workers' Compensation Division and
provided to physicians who perform medical arbiter examinations. Claimant opposes admittance of such
evidence on the ground that the document was not in the reconsideration record and was not submitted
at hearing.

We conclude that it is not necessary to determine whether administrative notice is proper in this
case. Specifically, we conclude that even if we considered the portion of the guide relied on by the
insurer, it would not change the result in this case. Although the guide provides that arbiters should
review only the medical records provided by the Appellate Review Unit, in this case, as the AL]J noted,
there is no evidence that the arbiter relied on prior records (which involved other body parts) in rating
claimant's accepted condition.2

Claimant is entitled to an assessed attorney fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's counsel's services on review is $1,300, to be paid by the insurer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant’s respondent's brief and claimant's counsel's statement of services), the complexity of the
issue, and the value of the interest involved.

ORDER

The AL]J's order dated December 3, 1999 is affirmed. For services on review, claimant's counsel
is awarded an assessed attorney fee of $1,300, to be paid by the insurer.

1 we note that the Department has submitted an "Intervenor's” brléf on review. Pursuant to ORS 656.726(3)(h), we
have considered the Department's brief. See Larry A. Thorpe, 48 Van Natta 2608 (1996). However, because the insurer has not
continued to contest consideration of the medical arbiter's report on the basis it previously pursued at the hearing level, it is
unnecessary for us to further address this contention (or the Department’s position regarding this contention).

2 we acknowledge that the arbiter referenced "extra-record” notes. Nevertheless, the arbiter's report does not indicate
that these notes were the basis for his findings. To the contrary, the findings were based solely on the arbiter's exam and testing.
(Ex. 22).
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In the Matter of the Compensation’ of
PAUL E. CLARK, Claimant
WCB Case No. 99-02738
ORDER ON REVIEW
Steven M. Schoenfeld, Claimant Attorney
Reinisch, MacKenzie, et al, Defense Attorneys

Reviewed by Board Members Meyers, Bock and Phillips Polich.

Claimant requests review of Administrative Law Judge (ALJ]) Mills' order that upheld the self-
insured employer's denial of his left hand injury claim. On review, the issue is whether the injury
occurred in the course and scope of employment.

We adopt and affirm the ALJ's order.

ORDER
The ALJ's order dated November 8, 1999 is affirmed.
Board_Member Phillips Polich dissenting.

The majority affirms without opinion the AL]'s determination that claimant's left hand injury
did not occur in the course and scope of his employment. Because I would reach a different conclusion
on these facts, I respectfully dissent. :

The facts of this case are not in dispute. Claimant was employed as a foreman for the employer
that was installing a fire control sprinkler system at a high school. This work would occasionally require
power tools for cutting wood, but the employer did not provide all the necessary equipment. This
necessitated employees such as claimant to borrow tools at the job site. Here, claimant and coworkers
obtained permission from the high school janitor to use the saws belonging to the school.

On December 23, 1998, claimant was in the high school wood shop installing the sprinkler
system. Claimant had been using a saw in the wood shop that night in order to cut pieces of wood to
make headers. (Tr. 56). Claimant had just finished cutting some wood, when he broke for lunch.
(Tr. 56, 61). In order to do the sprinkler installation properly, claimant and his crew needed to make
and use wood headers. (Tr. 58).

After claimant had finished lunch, and after his unpaid half-hour lunch break was over, claimant
walked over to another saw, which had a "dado” blade in it, to experiment with that machine. (Tr. 57,
64-5). A "dado” blade is a kind of saw blade typically used in cabinet making and is designed to cut
channels of various widths in wood. Claimant was going to make a slight groove in the wood he had
cut before lunch that he was going to use in the sprinkler installation. (Tr. 57). However, claimant did
not need to cut the groove in order to install the header. He simply wanted to try out the "dado” blade
because he had a project with cabinets at home for which use of that blade might be helpful. (Tr. 57,
65). Claimant had used that same saw with a different blade on prior occasions at the job site to cut
headers. (Tr. 68). ‘

In making the test cut, claimant sustained a severe left hand injury for which he sought medical
treatment.. The employer denied the claim as not having occurred in the course and scope of
employment. The AL] upheld the employer's denial. In doing so, the AL] distinguished Freightliner
Corp. v. Arnold, 142 Or App 98 (1996), in which the court affirmed our determination that the claimant's
~ injury occurred in the course and scope of employment, even though he was engaged in a personal
project that did not benefit the employer. Unlike the AL], I find this case sufficiently similar to Arnold
so that I would conclude that claimant's injury in this case is also compensable.

In Arnold, the claimant became ill after spray painting a helmet that he had taken to work.
Spray painting was a personal project, but the employer in Arnold had a practice of allowing employees
to engage in personal projects during their employment and to use the employer's equipment. As
previously noted, the court affirmed our order finding that claimant's injury occurred in the course and
scope of employment.
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Specifically, we determined that the claimant's activities in sanding, priming and painting his
own motorcycle helmet did not benefit employer and that the claimant had failed to obtain the
employer's permission to work on his helmet with the employer's equipment. Nevertheless, we also
found that the employer had acquiesced in the claimant's use of the employer's equipment to sand and
prime the helmet and that the use of the employer's equipment for personal projects was typically
allowed with permission during regular work hours. We further found that the claimant's exposure to
various irritating gases was an ordinary risk of his work with sanding and priming equipment and that
some exposure to paint spray from the painting booth also was a risk associated with his work. We also
determined, however, that the same could not be said of the claimant’'s own use of the painting
equipment, which was not an ordinary part of his job. We finally noted that the claimant's activities
took place on the employer's premises and were paid for by the employer.

We then concluded that, considering all the above factors, without any one factor being
dispositive, the claimant's activities in sanding and priming his helmet did arise out of his employment.
We noted in particular that, although the claimant's work on his helmet was a personal mission, the
employer acquiesced in its employees' activities on personal projects, at least to the extent that those
activities were part of the employee's regular duties.

Obviously no case will contain exactly the same facts as Arnold. Therefore, there will inevitably
be some differences between that case and this one. Nevertheless, I find this case sufficiently similar to
Arnold so as to support a finding that this injury arose out of and in the course of claimant's
employment.

As was true in Arnold, claimant here was injured while engaged in a personal project. That fact
did not defeat compensability in Arnold and should not do so here. In fact, the deviation from
claimant's employment in this case was much less significant than that in Amold. Claimant here made
only a brief and narrow departure from his work to make an experimental cut using the "dado" blade.
This was a much less extensive personal project than the spray painting project in Arnold that the court
found did not preclude a finding of compensability.

Moreover, that the claimant's personal project in Arnold did not benefit the employer did not
preclude a finding that the claim was compensable. The fact that the employer did not benefit from
claimant's use of the "dado” blade should also not prevent claimant here from receiving benefits.
Although claimant's use of the "dado" blade was for personal reasons, his use of the saw itself was
work-related because he used it to make headers necessary for installation of the sprinkler system. In
addition, like the claimant in Arnold, claimant here was on company time because he had finished his
unpaid lunch break. (Tr. 57). Granted, unlike the claimant in Arnold, claimant in this case was not -
injured on the employer's premises. Claimant was, however, injured on the job site. I find no
significant distinction between the two situations.

There are other similarities between this case and Arnold. In Arnold, the employer acquiesced in
employees doing personal projects on the job. Here, the fact that the employer inadequately equipped
its employees created the necessity that its employees use equipment at the high school. The
employer either knew or should have known that its employees would use saws belonging to the high
school to complete their work. This amounts to employer acquiescence in claimant's use of the saw that
resulted in his injury. I acknowledge that the particular blade claimant was using to groove the
header was not essential in his job duties. However, the departure from work activities was so minor as

to be insignificant. In short, I find that, as was true in Ariold, there was employer acquiescence in this
case. : '

Accordingly, I would conclude that, considering the totality of circumstances, claimant has
proved that his injury arose out of and in the course of employment. Therefore, I would reverse the

ALJ's order and find the claim compensable. Because, the majority has reached a contrary conclusion, I
dissent.

1 As the court noted in Kammerer v. United Parcel Service, 136 Or App 200, 205 (1995) (citing Larson, 1A Workmen's
Compensation Law section 23.00.), generally, if an employee's conduct does not amount to a substantial deviation from the course
of employment, an injury suffered on the job is compensable.
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In the Matter of the Compensation of
REBECCA A. MUNSON, Claimant
WCB Case No. 99-04393
ORDER ON REVIEW
Michael B. Dye, Claimant Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Biehl and Meyers.
Claimant requests review of that portion of the Administrative Law Judge (AL]) Crumme's order
that declined to direct the insurer to reopen the claim after setting aside the insurer's post-closure denial

of a myofascial pain syndrome condition. On review, the issue is claim processing. We reverse.

FINDINGS OF FACT

We adopt the AL]'s Findings of Fact.
CONCLUSIONS OF LAW AND OPINION

Claimant has an accepted claim for a cervical strain. In May 1998, the claim closed. In April
1999, claimant asked the insurer to modify its acceptance to include, among other conditions, a
myofascial pain syndrome condition. The insurer then issued a denial of that condition.

The AL] set aside that denial on the basis that the myofascial pain syndrome is simply a more
specific classification of the cervical strain condition that insurer already accepted. The AL]J, however,
refused to direct the insurer to reopen the claim for processing of the condition under ORS 656.262(7)(c).
In this regard, the ALJ reasoned that the statute did not apply because the condition was already
encompassed by the insurers previous acceptance.

Citing Fleetwood Homes of Oregon v. Vanwechel, 164 Or App 637 (1999) (a decision issued
subsequent to the ALJ's order), claimant asserts that the insurer is required to reopen the claim because
the myofascial pain syndrome condition was found compensable after claim closure. Alternatively,
claimant contends that she proved a compensable aggravation of her cervical strain.

In Vanwechel, the court addressed whether ORS 656.262(7)(c)] required the carrier to reopen the
claimant’s claim because, after claim closure, it amended its acceptance to include two new conditions.
On appeal, the carrier in part argued that it was not required to reopen the claim because the new
conditions had already been processed.

In interpreting the statute the court found that the text unambiguously required reopening of the
claim. In particular, the court reasoned that, because the carrier accepted new conditions after claim
closure, it was required to reopen the initial claim and process those conditions. 164 Or App at 639.

We find that the holding in Vanwechel applies here. Whether or not the myofascial pain
syndrome condition is considered as encompassed by the initial acceptance, it is a new condition that
was not included in the initial acceptance.~ By setting aside the insurer's denial, the ALJ effectively
ordered the insurer to accept the myofascial pain syndrome condition. Thus, because the insurer was
ordered to accept the myofascial pain syndrome condition after claim closure, we conclude that it is
required to reopen the claim pursuant to ORS 656.262(7)(c).

10rs 656.262(7)(c), in pertinent part, provides:

"When an insurer or self-insured employer determines that the clalm qualifies for claim closure, the insurer or self-
insured employer shall issue at claim closure an updated notice of acceptance that specifies which conditions are
compensable. * * * If a condition is found compensable after claim closure, the insurer or self-insured employer shall
reopen the claim for processing regarding that condition.”

2 1n finding that the myofascial pain syndrome condition did not come under ORS 656.262(7)(c) because it was
encompassed by the initial acceptance, we understand the ALJ as concluding that the statute did not apply because the new
condition had already been processed with the cervical strain condition. As noted above, the carrier in Vanwechel made a similar
argument on appeal that was rejected by the court.
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In light of this conclusion, we need not address claimant's alternative argument concerning a
compensable aggravation. Finally, claimant is entitled to an out-of-compensation attorney fee of 25
percent of any increased temporary disability compensation created by this order, not to exceed $1,050,
payable directly to claimant's counsel.3 See ORS 656.386(2).

ORDER

The ALJ's order dated October 1, 1999, as corrected October 5, 1999, and reconsidered
November 29, 1999, is reversed in part and affirmed in part. That portion of the order declining to
order reopening of the claim is reversed. The insurer is directed to reopen the claim for further
processing according to law. The remainder of the order is affirmed. Claimant's attorney is awarded an
attorney fee of 25 percent of any increased temporary disability compensation created by this order, not
to exceed $1,050, payable directly to claimant's counsel. '

3 Pursuant to claimant's retainer agreement, any "out-of-compensation” attorney fee payable from temporary disability
granted by an AL] or Board order shall be "25% of the compensation up to $1,050.”

~ April 25, 2000 Cite as 52 Van Natta 742 (2000)

In the Matter of the Compensation of
DALE F. DEAN, Claimant
WCB Case No. 99-01247
ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorneys
Miller, Nash, et al, Defense Attorneys

Reviewed by Board Members Meyers and Bock.

The self-insured employer requested review of that portion of Administrative Law Judge (ALJ)
Marshall's order that set aside its partial denial of an L4-5 annular tear injury claim. On review, the
issue is compensability. We reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact.

CONCLUSIONS OF LAW AND OPINION

On July 17, 1998, while working for the employer as a truck driver, claimant injured his low
back while attempting to unhook a trailer with a jack. The employer accepted the injury as a disabling
lumbosacral strain. Claimant asserts that he also sustained an annular tear at L4-5 as a direct result of
the July 17, 1998 work injury. '

Relying on the medical opinions of Dr. Walker, treating D.O., and Dr. Didelius, consulting
M.D.,1 the ALJ found that claimant established compensability of the 14-5 annular tear injury claim.
Accordingly, the AL]J set aside the employer's partial denial of that condition. After our de novo review

of the record, we find that the persuasive medical evidence does not support compensability of the L4-5
annular tear condition. ’ '

In order to establish compensability of the claimed L4-5 annular tear condition as a direct result
of the July 17, 1998 work injury, claimant has the burden of proving that the work incident was a

material contributing cause of that condition. ORS 656.005(7)(a); Albany General Hospital v. Gasperino, 113
Or App 411 (1992).

1 On this record, Dr. Didelius’ area of medical expertise is not clear. Claimant testified that Dr. Walker referred him to
Dr. Didelius for treatment. (Tr. 20). The only medical evidence in the record from Dr. Didelius is a May 4, 1999 chart note, which
appears to be an initial examination, and in which Dr. Didelius states that claimant's medical status is stable, without need for

further treatment, intervention or diagnostic studies. (Ex. 68-3). That chart note does not indicate Dr. Didelius' area of medical
expertise.
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Claimant did not experience immediate pain following the July 17, 1998 work injury in which he
lifted the con gear while attempting to unhook a trailer with a jack. But he felt like he had lifted too
much weight. Following completion of his work shift, claimant went home and slept. He woke up
with mid-back soreness and right lower extremity symptoms. The next day, claimant's soreness in-
creased. On July 20, 1998, he sought medical treatment from Dr. Pfeiffer, chiropractor. MRIs taken on
July 27, 1999, and September 18, 1998, showed a left paracentral high intensity zone annular tear with-
out significant impingement or disc herniation. (Exs. 8A, 26A). Claimant had right lower extremity
symptoms.

Given the delay in the onset of symptoms and the location of symptoms in the right leg versus
the location of the left paracentral L4-5 annular tear, the issue of whether the claimed 14-5 annular tear
condition is causally related to the July 17, 1998 work incident presents a complex medical question that
must be resolved by expert medical opinion. Uris v. Compensation Department, 247 Or 420 (1967); Barnett
v. SAIF, 122 Or App 279, 282 (1993). In evaluating medical opinions, absent persuasive reasons to the
contrary, we generally defer to the treating physician. See Weiland v. SAIF, 64 Or App 810 (1983). Here,
however, we find that the dispute involves expert analysis rather than expert external observations, and
therefore, the status of treating physician confers no special deference. See Allie v. SAIF, 79 Or App 284,
287 (1986); Hammons v. Perini Corp., 43 Or App 299, 301 (1979). In evaluating the medical evidence
concerning causation, we rely on those opinions which are well-reasoned and based on accurate and
complete information. Somers v. SAIF, 77 Or App 259 (1986).

The medical evidence supporting compensability is provided by Drs. Walker ‘and Didelius. (Exs.
68, 69). Dr. Didelius stated that, because claimant "never had any prior symptoms or problems of his -
spine prior to the injury in question, it would seem reasonable to attribute at least the annular tear
of the disc at L4-5 to the industrial accident.” (Ex. 68-2). He also stated that "[t]he fact that [claimant's]
pain was not immediately intense would be most compatible with the annular tear or disc injury being
the primary injury from the industrial accident.” (Id.). Based on these statements, Dr. Didelius con-
cluded that, although claimant might have sustained a minor T11 fracture,2 "on a more probably than
not basis the more likely injury and the more certain injury would be that annular tear at the 14-5
level.” (Ex. 68-3).

Regarding compensability of the L4-5 annular tear and whether a slight annular tear on the left
side is inconsistent with claimant's right leg symptoms, Dr. Walker stated that "annular tears are well
renowned for inconsistent and confusing symptoms. This is because the tear, while going through the
healing process, sheds proteins, which irritate the nerve roots and sometimes are not selective towards
left or right side.” (Ex. 69-1).

In contrast are the opinions of Dr. Fuller, examining orthopedist, Dr. Radecki, examining
physiatrist, and Dr. Geist, an orthopedist who was subsequently deposed by the parties.3 (Exs. 56, 63,
64, 71). Drs. Fuller and Radecki reviewed the MRI films and Dr. Geist reviewed the MRI reports.
(Exs. 56-6, 71-10). Thus, these physicians were aware of the defect in the left paracentral region of L4-5.

On February 10, 1999, Drs. Fuller and Radecki examined claimant, with Dr. Fuller dictating the
medical report. They noted that the radiologist read the defect shown in the MRIs as an annular tear,
but wondered if it was not a venous defect, considering that claimant had similar congenital anomaly,
Schmorl's nodes, etc:, elsewhere throughout his spine. (Ex. 56-8). Nevertheless, even considering that
this defect was an annular tear, Drs. Fuller and Radecki opined that it was not caused by the work

2 The AL]J upheld the employer's partial denial of claimant’s T11 fracture claim. Claimant did not challenge that portion
of the ALJ's decision.

3pr. Farris, neurologist, also examined claimant on behalf of the employer. (Exs. 30, 62). Although Dr. Farris reviewed
the MRI reports, she did not render an opinion as to the cause of the annular tear. Finally, Dr. Palmer, M.D., examined claimant
on referral from the employer and provided some treatment. (Exs. 7, 84, 9). Following the initial MRI, Dr. Palmer listed his
"impression™ as "lumbar annular tear at L-4, 5 with a right L4, 5 radiculopathy.” (Ex. 9-2). However, he later listed his .
"impression” as claimant "has had a lumbar strain which is resolved.” (Ex. 45-8-9). Claimant contends that this represents an
unexplained change of opinion, presumably rendering Dr. Palmer’s opinion unpersuasive. Nonetheless, even if we disregard Dr.
Palmer's opinion, we find that claimant has failed to establish compensability of the annular tear condition.
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injury based on two factors: (1) if the work injury caused an annular tear, the pain would have been
immediate and claimant's symptoms were not immediate; and (2) the location of the suspected annular
tear was not consistent with the location of claimant's symptoms in his right leg. As to the latter point,
Drs. Fuller and Radecki explained: :

"When there is a definite hole in the annulus, it leaks enzymatic fluid which irritates the
adjacent nerve root, thus causing the symptoms of sciatica without any of the physical or
electrical signs. Thus, it is possible for [claimant] to have an annular tear irritating the
right L5 or L4 nerve roots, but this type of scenario is not reflected by his present left
sided MRI finding.” (Ex. 56-8, emphasis added).

Dr. Geist reached the same conclusion, i.e., that the work injury did not cause an acute annular
tear, based on the same factors, i.e., lack of immediate acute symptoms and location of the annular tear
on the left versus the location of leg symptoms on the right. (Exs. 63-5-6, 64-1-2, 71-18-24). Dr. Geist
repeatedly opined that annular tears are very painful when they occur. He also explained that, if
claimant had slight but not acute symptoms at the time of the work injury, that would be more
indicative of a strain than an annular tear because, with an annular tear, he would expect acute pain at
the time of the accident. (Ex. 71-23). He also disagreed that symptoms on the right could be attributed
to an annular tear on the left within a reasonable medical probability. (Ex. 71-24).

We conclude that there are persuasive reasons to defer to the opinions of Drs. Fuller, Radecki,
and Geist, rather than the opinions of Drs. Walker and Didelius. See Taylor v. SAIF, 75 Or App 583
(1985).  First, Fuller and Geist are orthopedic surgeons with special training and experience in
diagnosing musculoskeletal conditions. ~While we recognize that Drs. Walker and Didelius are
competent to offer an opinion with regard to an orthopedic problem, in this case we give greater weight
to the opinion of physicians specializing in orthopedics. See Thomas v. Liberty Mutual Ins. Corp., 73 Or
App 128 (1985); Abbott v. SAIF, 45 Or App 657 (1980); Ellen L. Hamel, 40 Van Natta 1226 (1988).
Moreover, the preponderance of the evidence establishes that an acute annular tear injury causes
immediate pain, which did not occur here. Dr. Walker's opinion does not address this factor, and Dr.
Didelius stated the opposite, i.e., lack of immediate intense pain was compatible with the annular tear
injury being the primary injury from the work accident.

In addition, the preponderance of the evidence establishes that, when there is a hole in the
annulus, it leaks enzymatic fluid that irritates the adjacent nerve root, which was not reflected by
claimant's left-sided MRI finding and his right leg symptoms.4 Dr. Didelius did not address this factor
and Dr. Walker stated, without explanation, that the leakage from the annulus tear "sometimes” is not
selective toward the left or right side. To the extent that it represents a possibility rather than a
reasonable medical probability, Dr. Walker's opinion is not persuasive. See Gormley v. SAIF, 52 Or App
1055 (1981) (in order to be legally sufficient and persuasive, medical opinions must be stated in terms of
probability rather than possibility).

On this record, claimant failed to establish compensability of the L4-5 annular tear injury claim.
Accordingly, we uphold the employer's denial of that condition.

- ORDER

The AL]'s order dated August 30, 1999 is affirmed in part and reversed in part. That portion of
the order that set aside the employer's partial denial of the L4-5 annular tear injury claim is reversed.
The employer's partial denial of claimant's L4-5 annular tear injury claim is reinstated and upheld. The
ALJ's attorney fee award is reversed. The remainder of the order is affirmed.

4 Claimant contends that a medical dictionary definition of "paracentral” as meaning "next to and close to or along side
the center” supports a finding that the left paracentral L4-5 annular tear caused his right-sided leg symptoms and, thus, supports
compensability of the annular tear claim. The record establishes that the medical experts were aware of the location of the L4-5
annular tear through review of either the MRI films or the MRI reports. We do not have the medical expertise to interpret the
MRI films and/or reports, with or without the help of a medical dictionary. Instead, we must rely on the medical experts’
opinions.
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In the Matter of the Compensation of
DONNA J. HALL, Claimant
WCB Case No. 99-01485
ORDER ON REVIEW
Black, Chapman, et al, Claimant Attorneys
Reinisch, MacKenzie, et al, Defense Attorneys

Reviewed by Board Members Biehl and Haynes.

Claimant requests review of Administrative Law Judge (AL]) Mongrain's order that upheld the
self-insured employer's denial of her left knee condition. On review, the issue is compensability.

We adopt and affirm the ALJ's order with the following changes and supplementation. We do
not adopt the ultimate findings of fact. On page 2, we replace the fifth paragraph with the following:

Based on claimant's continued left knee symptoms and the results of a left knee MRI,
Dr. Webb recommended surgery. (Ex. 32). On February 9, 1999, he performed left knee
surgery, which consisted of a diagnostic left knee arthroscopy, joint debridement and
[e]xcision arthrofibrosis with excision of the medial synovial shelf, left knee. (Ex. 37-1).
Dr. Webb's post-operative diagnoses were: left knee arthrofibrosis, hypertrophied
medial synovial shelf, and grade 1 to 2 chondromalacia medial tibial plateau. (Id.)

The AL] found that Dr. Webb's history of a twisting injury on October 22, 1998 was not
supported by the record and, therefore, his opinion on causation was not persuasive. In addition, the
ALJ] was not persuaded by Dr. Webb's opinion in light of the opinions of Drs. Weinman and Farris that
the primary cause of claimant's symptoms was underlying and preexisting developmental factors.

On review, claimant argues that the AL] erred in concluding there was no history of a specific
twisting injury upon which Dr. Webb's opinion is based. According to claimant, an overwhelming
preponderance of evidence supports the history given to Dr. Webb. Claimant contends that we should
defer to the opinion of her treating physician, Dr. Webb.

For the following reasons, even if we assume that Dr. Webb had an accurate history regarding
claimant's work injury, we conclude that his opinion is not sufficient to establish that claimant's work
injury was the major contributing cause of her need for treatment or disability for her left
knee condition.

The persuasive medical evidence establishes that claimant has preexisting left knee conditions
that combined with her work injury to cause her disability and/or need for treatment. After performing
claimant's left knee surgery, Dr. Webb diagnosed left knee arthrofibrosis, hypertrophied medial synovial
shelf, and grade 1 to 2 chondromalacia medial tibial plateau. (Ex. 37-1). Dr. Webb reported that the
ligamentum mucosum was fibrotic. (Id.) He excised the ligamentum mucosum and the medial synovial
shelf. (Ex. 37-2).

Dr. Farris reviewed Dr. Webb's surgical report and said that claimant's pathologic synovial plica
and the fibrotic ligamentum mucosum preexisted her October 1998 injury. (Ex. 40-7). Dr. Weinman
agreed that those conditions preexisted the injury. (Ex. 41-11). Dr. Farris explained that a pathologic
synovial plica was the result of developmental factors and was not related to trauma or repetitive
microtrauma. (Ex. 40-8). He believed that claimant's work caused the preexisting synovial plica to
irritate her knees and cause symptoms.” (Ex. 40-9). We intérpret Dr. Farris' opinion to mean that
claimant's preexisting knee condition combined with her work injury to cause or prolong her disability
or need for treatment. Therefore, under ORS 656.005(7)(a)(B), claimant must prove that the October
1998 work injury was the major contributing cause of the disability and/or need for treatment of the
combined condition.

In light of the multiple possible causes of claimant's left knee condition, this issue presents a
complex medical question that must be resolved on the basis of expert medical evidence. See Uris v.
Compensation Department, 247 Or 420 (1967); Barnett v. SAIF, 122 Or App 279, 283 (1993). In evaluating
the medical evidence concerning causation, we rely on those opinions which are both well-reasoned and
based on accurate and complete information. Somers v. SAIF, 77 Or App 259 (1986). Absent persuasive
reasons to do otherwise, we generally give greater weight to the opinion of the attending physician.
Weiland v. SAIF, 64 Or App 810 (1983).
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A determination of the "major contributing cause” involves evaluating the relative contribution
of different causes of an injury or disease and deciding which is the primary cause. Dietz v. Ramuda, 130
Or App 397, 401 (1994), rev dismissed 321 Or 416 (1995). Even if we assume, without deciding, that
Dr. Webb had an accurate history regarding claimants work injury, we find that his conclusory opinion
is not sufficient to establish that claimants work injury was the major contributing cause of her left knee
condition.

Dr. Webb first examined claimant on November 19, 1998 and diagnosed left knee
chondromalacia patella and patellofemoral syndrome with synovitis. (Ex. 24). When claimant's
symptoms did not improve, he recommended an MRI and later recommended a diagnostic arthroscopy.
(Ex. 29). After the February 9, 1999 surgery, Dr. Webb diagnosed left knee arthrofibrosis, hypertrophied
medial synovial shelf, and grade 1 to 2 chondromalacia medial tibial plateau. (Ex. 37-1). Dr. Webb's
report on causation consists of a concurrence letter from claimant's attorney, in which he agreed with
the following;:

"You felt that based on the history reflected in your chart note of November 19, 1998
and your operative findings, that her work injury was the major cause of her need for
surgery. The surgery was necessary to remove arthrofibrosis which was caused to some
degree by the injury of October 1998 and certainly made symptomatic by the injury.”
(Ex. 41A).

In contrast, Drs. Farris and Weinman did not believe claimant's injury was the major
contributing cause of her disability or need for treatment. Dr. Farris concluded that claimant's
preexisting pathologic synovial plica was the major contributing cause of her left knee condition. (Ex.
40-9). In a deposition, he said that claimant's primary problem has been a pathologic synovial plica,
which was a congenital problem and was not the result of injury or overuse. (Ex. 42-10). Based on Dr.
Webb's surgical report, Dr. Farris concluded that claimant's synovial plica was the cause of her knee
symptoms, rather than a strain injury. (Ex. 42-19). Dr. Farris explained that claimant's synovial plica
was big enough to irritate her knee and the repetitive irritation caused scarring in the knee. (Ex. 42-25).

Dr. Weinman agreed with Dr. Farris' conclusion that claimant's pathologic synovial plica and the
fibrotic ligmentum mucosum preexisted her October 1998 injury. (Ex. 41-11). Likewise, Dr. Weinman
believed that claimant's preexisting synovial plica was the major contributing cause of her left knee
condition. (Ex. 41-12, -13).

Drs. Farris and Weinman provided well-reasoned and complete medical reports that considered
the relative contribution of different causes of claimant's left knee condition. On the other hand, Dr.

Webb did not discuss the contribution of claimant's preexisting synovial plica, as required under Dietz,
130 Or App at 402-03.

Furthermore, Dr. Webb's opinion is not persuasive because it lacks adequate explanation.
Although Dr. Webb agreed that claimant's surgery was necessary to remove arthrofibrosis, he said the
arthrofibrosis "was caused to some degree by the injury of October 1998[.]" (Ex. 41A). He does not
explam why, if the arthrofibrosis was caused to "some degree" by the injury, the injury then became the

"major cause” of her need for surgery. In addition, Dr. Webb's comment that the arthrofibrosis was
"certainly made symptomatic by the injury” implies a "but for" or "precipitating cause” analysis. Dietz,
130 Or App at 401. We conclude that Dr. Webb's opmlon is not sufficient to satisfy claimant's burden of
proof. :

ORDER

The AL]J's order dated November 5, 1999 is affirmed.
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In the Matter of the Compensation of
VICKI L. HAVLIK, Claimant
WCB Case No. 98-00608
SECOND ORDER ON REMAND
Ransom & Gilbertson, Claimant Attorneys
Sedgwick James of Oregon, Inc., Insurance Carrier

Claimant has requested reconsideration of our March 30, 2000 Order on Remand. Specifically,
claimant contends that, in addition to the $4,725 attorney fee awarded by the Court of Appeals, his
counsel is entitled to $10,500 for services at hearing and on Board review. Having considered claimant’s
request and her counsel's statement of services,! we proceed with our reconsideration.

Where a claimant finally prevails after remand from the Court of Appeals, the Board shall
approve or allow a reasonable attorney fee for services before every prior forum. ORS 656.388(1); Deana
F. Marshal, 51 Van Natta 415, 417, n.2 (1999). Although statutory authority to award an attorney fee for
services rendered at the hearings, Board, and court levels rests with this forum (because claimant did
not finally prevail until the issuance of the Order on Remand), the court already granted claimant a
$4,725 fee.

Neither party challenges the statutory basis for the court's attorney fee award for services on
judicial appeal. In any event, after considering the factors set forth in OAR 438-015-0010(4), we would
find that the court's $4,725 award represents a reasonable fee for claimant's counsel's services performed
before that forum. Id.

We next turn to a determination of a reasonable fee for claimant's counsel's services at hearing
and on Board review for finally prevailing over the employer’'s denial of claimant's mental disorder
claim. Claimant requests $10,500, for 49.5 hours of attorney time at the hearings and Board levels.
We accept claimant's counsel's unrebutted statement of services.

The hearing took a full day and involved ten witnesses, five of whom were presented by
claimant. The record included 32 exhibits. The case involved legal issues centering around application
of the phrase "generally inherent in every working situation” in ORS 656.802(3)(b). It also involved
factual issues regarding the cause of claimant's mental disorder. These issues were more complex than
those normally presented to this forum for resolution.. Claimant's counsel submitted a 12 page
appellant's brief on Board review. '

The value of the interest involved in this case is significant in that claimant will likely receive
compensation for medical services and temporary disability for her compensable condition.
As demonstrated by the extent of litigation as well as the legal and factual issues addressed by the ALJ
and the Board, there was a significant risk that claimant's counsel's efforts would go uncompensated.
Finally, we note that the attorneys advocated their respective cases in a skillful and professional manner.

Consequently, after considering the factors set forth in OAR 438-015-0010(4) and applying them
to this case, we find that a reasonable fee for claimant's attorney's services at hearing and on Board
review is $10,500, payable by the employer. In reaching this conclusion, we have particularly
considered the time devoted to the compensability issue (as represented by the record, claimant's
appellate arguments. to the Board, and claimant's counsel's unrebutted statement of services), the
complexity of the issue, the value of the interest involved, and the risk that counsel might go
uncompensated. 3 This award is in addition to the $4,725 awarded for services performed before the
court, resulting in a total award for services rendered before all prior forums of $15,225, to be paid by
the employer.

1 The self-insured employer has not objected to claimant's fee request.

Zwe acknowledge that claimant has filed a petition for judicial review of our March 30,2000 Order on Remand. Because
this order is being issued within 30 days of our March 30, 2000 order, we retain jurisdiction under ORS 656.295(8) to issue an
Order on Reconsideration further considering this case. See Haskell Corporation v. Filippi, 152 Or App 117 (1998); SAIF v. Fisher, 100
Or App 288 (1990); Marietta Z. Smith, 51 Van Natta 731 (1999).

3 We do not apply a contingency factor or "multiplier” in a strict mathematical sense. See June E. Bronson, 51 Van Natta
928, 931 n 5 (1999).
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Accordingly, our March 30, 2000 order is withdrawn. On reconsideration, as supplemented and
modified herein, we adhere to and republish our March 30, 2000 order. The parties' rights of appeal
shall begin to run from the date of this order.

IT IS SO ORDERED.

April 26, 2000 ; Cite as 52 Van Natta 748 (2000)

In the Matter of the Compensation of
TIMOTHY W. TRUJILLO, Claimant
WCB Case No. 99-00534
ORDER ON REVIEW
Black, Chapman, et al, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Biehl and Meyers.

Claimant requests review of those portions of Administrative Law Judge (ALJ) Stephen Brown's
order that: (1) declined to remand to the Department for another medical arbiter's examination; and (2)
affirmed an Order on Reconsideration that awarded no unscheduled permanent disability for claimant's
pulmonary condition. On review, the issues are remand and unscheduled permanent disability. We
affirm.

FINDINGS OF FACT

We adopt the ALJ's "Findings."

CONCLUSIONS OF LAW AND OPINION

The ALJ affirmed a January 6, 1999 Order on Reconsideration that awarded claimant no
unscheduled permanent disability for his compensable pulmonary condition.] In doing so, the ALJ
rejected claimant's request that the claim be remanded to the Department because he had been deprived
of a "complete” medical arbiter's examination.2 The ALJ reasoned that he was without authority to
remand to the Department for another arbiter's report and, further, that an additional report would not
be admissible under the current statutory scheme.

On review, claimant contends that the claim should be remanded to the ALJ with an order that
further evidence from the medical arbiter be obtained regarding his pulmonary function. The insurer
argues that the ALJ properly held that there is no authority to grant claimant the relief he requests. For
the following reasons, we decline claimant's request for remand.

In Melody R. Ward, 52 Van Natta 241 (2000) (a decision that issued after the AL]'s order), we
held that, where neither a medical arbiter nor the Director requested a supplemental or "clarifying"
medical arbiter's report, an AL] was not authorized to remand a claim to the Director to obtain a
“clarifying” report from a medical arbiter. In this case, neither the arbiter nor the Department
represented that the arbiter's report was "incomplete.” (Exs. 36, 37). Therefore, pursuant to Ward,
neither the Board nor the AL]J are authorized to remand to the Director to obtain additional information
from the medical arbiter. Moreover, as we noted in Ward, such "post-reconsideration” medical evidence
would not be admissible under ORS 656.268(7)(g). Accordingly, we deny claimant's request for a
remand to the ALJ so that further medical evidence may be obtained from the medical arbiter. We,

therefore, proceed to an evaluation of the permanent disability issue based on the reconsideration
record.

1 The ALJ also determined that the claim had not been prematurely closed by an August 17, 1998 Determination Order.
Claimant does not challenge that portion of the ALJ's order on review.

2 Claimant had argued that the medical arbiter had failed to measure his pulmonary function three consecutive times
spaced one week apart as required by OAR 436-035-0385(4).
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The medical arbiter, Dr. Johnson, opined that claimant's pulmonary function had deteriorated
and that his condition was no longer medically stationary. (Ex. 36-7). When the medical arbiter opines
that a claimant's compensable condition is no longer medically stationary and has worsened, it is not
appropriate to rely on the arbiter's report in rating permanent disability. See Randy S. Lay, 51 Van Natta
649 (1999); Georgina F. Luby, 49 Van Natta 1828 (1997); Phyllis G. Nease, 49 Van Natta 195, on recon 49
Van Natta 301, on recon 49 Van Natta 494 (1997) (rejecting impairment findings of medical arbiter who
believed that the claimant was not medically stationary and was in need of further medical treatment).
In accordance with those decisions, we do not use Dr. Johnson's arbiter's report to determine claimant's
permanent disability.

Instead, we look to medical evidence from claimant's attending physician at the time of closure,
Dr. Fennell, or impairment findings with which he concurred. See Tektronix, Inc. v. Watson, 132 Or App
483 (1995); Koitzsch v. Liberty Northwest Ins. Corp., 125 Or App 666 (1994). In that regard, Dr. Fennell
concurred with the report of an examining physician, Dr. Vitums, who opined that, while claimant
might have mild exercise induced asthma, he could not determine what percentage was present before
claimant's injury and whether the ashma condition was exacerbated by the industrial injury. (Exs. 29,
30). Claimant does not contend, and we do not find, that this evidence establishes that claimant has
permanent impairment due to the compensable condition. Thus, we affirm the Order on
Reconsideration that affirmed the August 17, 1998 Determination Order awarding no permanent
disability for claimant's pulmonary condition.

- ORDER

The AL]J's order dated November 24, 1999 is affirmed.

April 26, 2000 Cite as 52 Van Natta 749 (2000)

In the Matter of the Compensation of
STEVEN N. GRABENHORST, Claimant
"WCB Case No. 99-06346
ORDER ON REVIEW
Glen J. Lasken, Claimant Attorney
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Biehl and Meyers.

Claimant requests review of Administrative Law Judge (ALJ) Black's order that upheld the SAIF
Corporation's denial of his occupational disease claim for a cervical condition. On review, the issue is
compensability. :

We adopt and affirm the ALJ's order with the following supplementation.

Dr. Rosenbaum indicated that he could not determine how much degenerative disease was
present in claimant' cervical spine prior to September 1989, the date claimant began working for the
employer. (Ex. 9). However, Dr. Rosenbaum opined that degenerative disease clearly preexisted the
onset of claimant's symptoms in April 1999. (Id.). Dr. Rosenbaum's conclusion is supported by the fact
that claimant frequently sought chiropractic treatment for cervical symptoms, prior to April 1999. (Ex.
A). Because claimant's degenerative condition preexisted the commencement of claimant's treatment for
the cervical disc herniation, we agree with the AL]'s conclusion that claimant did not carry his burden of
proof under ORS 656.802(2)(b). See Cessnun v. SAIF, 161 Or App 367 (1999).

ORDER

The ALJ's order dated December 17, 1999 is affirmed.
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In the Matter of the Compensation of
JOHN D. USINGER, Claimant
WCB Case No. 99-0119M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Steven M. Schoenfeld, Claimant Attorney
Liberty Northwest Ins. Corp., Insurance Carrier

Claimant requests review of the insurer's January 28, 2000 "Notice of Closure Board's Own
Motion Claim" that closed his claim with an award of temporary disability benefits from December 31,
1998 through January 3, 2000. The insurer declared claimant medically stationary as of January 3, 2000.
Claimant contends that the insurer prematurely closed his compensable cervical injury claim and
requests that the Board, in its own motion jurisdiction, set aside the insurer's closure on that basis. In
addition, claimant has requested a hearing before the Hearings Division, raising, inter alia, the issue of
"[flailure to reopen [the] case as per John [R.] Graham[, 51 Van Natta 1740, 51 Van Natta 1746 (1999)]."
Claimant's hearing request has been 3551gned WCB Case No. 00-00968. That hearing is scheduled for
May 1, 2000. We set aside the insurer's January 28, 2000 Own Motion Notice of Closure as premature
and remand the claim to the insurer.

FINDINGS OF FACT

On September 10, 1991, claimant compensably injured his neck. The insurer accepted the claim
as a "nondisabling cervical strain® on December 9, 1991. Claimant's aggravation rights expired on
September 10, 1996.

On November 12, 1998, claimant requested that the insurer reopen his claim. At that time,
claimant's current cervical condition included a C6-7 disc herniation. On December 10, 1998, Dr. Brown,
claimant's attending physician, referred him to Dr. Grewe, orthopedist. On December 31, 1998, Dr.
Grewe performed cervical surgery, including C6-7 discectomy and fusion. Dr. Brown provided some
follow-up care, last seeing claimant on February 26, 1999. Dr. Grewe also provided follow-up care, last
seeing claimant on June 8, 1999.

On March 29, 1999, the insurer submitted a Carrier's Own Motion Recommendation,
recommending that claimant's claim not be reopened based on its contentions that the current condition
was not causally related to the accepted condition and it was not responsible for the current condition.
On April 16, 1999, the insurer issued a partial denial, denying claimant's current cervical condition on
the grounds that it was not related to the September 1991 work injury. Claimant requested a hearing on
that denial.

On June 23, 1999, we postponed action on the own motion matter pending resolution of the
litigation on the related compensability issue.

On November 11, 1999, the parties entered into a Stipulation and Order that resolved, inter alia,
the compensability issue, with the insurer agreeing that it "rescinds its denial, agrees to accept
claimant’s aggravation claim, including his C6-7 disc herniation, and to pay compensation according to
law.” Claimant's hearing request was dismissed with prejudice.

On November 24, 1999, we issued an Own Motion Order that authorized the reopening of
claimant’s 1991 injury claim for the payment of temporary disability benefits beginning December 31,
1998, the date he underwent surgery. The insurer was orderéd to close the claim under the Board's
own motion rules when claimant's condition became medically stationary.

On January 3, 2000, claimant underwent an insurer-arranged examination (IME) performed by
Drs. Williams, neurosurgeon; and Schilperoort, orthopedist, who stated that the accepted C6-7 disc
herniation condition was medically stationary.

On January 14, 2000, claimant returned to Dr. Grewe, who prescribed physical therapy and
advised claimant to try an aggressive reconditioning program during and following the physical therapy."
Noting that claimant's ultimate limits were yet to be determined, Dr. Grewe concluded that claimant
had potential to return to strenuous work depending upon his final outcome. In the meantime,
Dr. Grewe released claimant to light duty work. Dr. Grewe reported that claimant had a follow-up
appointment in about two months and "[i]t is presumed he will be medically stationary at that time."
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On January 28, 2000, the insurer issued a "Notice of Closure Board's Own Motion Claim" that
closed his claim with an award of temporary total disability benefits from December 31, 1998 through
June 7, 1999, and temporary partial disability benefits from June 8, 1999 through January 3, 2000. The
insurer declared claimant medically stationary as of Janiuary 3, 2000.

On March 10, 2000, Dr. Brown sent a letter to the insurer indicating that he had reviewed the
January 3, 2000 IME report and agreed with its medically stationary finding.

On February 1, 2000, claimant requested a hearing with the Hearing Division raising, inter alia,
the issue of "[f]ailure to reopen [the] case as per John [R.] Graham.” WCB Case No. 00-00968.

On February 14, 2000, claimant requested Board review of the insurer's January 28, 2000 Own
Motion Notice of Closure.

CONCLUSIONS OF LAW AND OPINION

Citing John R. Graham, 51 Van Natta 1740, 51 Van Natta 1746 (1999), and Craig ]. Prince, 52 Van
Natta 108 (2000), claimant contends that the Board in its own motion capacity has authority to review
the insurer's January 28, 2000 Own Motion Notice of Closure. The insurer responds that "this dispute is
properly one for the Hearings Division,” and requests that we refer the matter to the Hearings
Division.] We agree with claimant.

Based on the following reasoning, we find that we have subject matter jurisdiction in our own
motion capacity to review the January 28, 2000 closure. In addition, although we have no authority in
our own motion capacity to order the insurer to process the claim pursuant to ORS 656.262(7)(c)? and
656.268, we note that claimant requested such relief before another forum that has such authority, i.e.,
the Hearings Division.

In Larry L. Ledin, 52 Van Natta 680, 52 Van Natta 682 (2000), we recently issued orders in our
own motion capacity and our "regular” capacity involving issues similar to those presented in the
current case. In Ledin, the claimant had a new condition claim (a right knee meniscus tear condition)
that had been validly reopened and subsequently closed pursuant to our own motion authority under
ORS 656.278. There, the claimant disputed the closure, contending that his condition should be rated
and processed under ORS 656.268 and not treated as an Own Motion claim. The claimant requested
review of the Own Motion Notice of Closure both before the Hearings Division and before the Board in
our Own Motion jurisdiction. We postponed action on the own motion matter pending resolution of the
litigation before the Hearings Division.

The ALJ held that, because our prior order authorizing the claim to be reopened in our Own
Motion jurisdiction was not appealed, our determination of our Own Motion jurisdiction became final
and was not subject to collateral attack before the Hearings Division. Therefore, the AL] dismissed
claimant’s hearing request for lack of jurisdiction. Claimant requested Board review.

. On review in our "regular” capacity, we agreed with the AL] that the Hearings Division lacked
jurisdiction to review the own motion closure of the claimant's claim because that was a matter within
our Own Motion jurisdiction under ORS 656.278(1). Nevertheless, we held that, insofar as claimant's
request pertained to the carrier's duty to process claimant's claim under ORS 656.262(7)(c), the ALJ was
authorized to consider that matter. Therefore, we reinstated the claimant's hearing request.

1 Subsequent to the insurer's statement of its position, claimant requested a hearing before the Hearings Division, as
noted above. WCB Case No. 00-00968.

2 OrS 656.262(7)(c), as amended in 1997, provides, in relevant part: "If a condition is found compensable after claim
closure, the insurer or self-insured employer shall reopen the claim for processing regarding that condition.” This amendment
applies retroactively to all claims existing or arising on or after the July 25, 1997 effective date, regardless of the date of injury or
the date a claim is presented. See Mario R. Castaneda, 49 Van Natta 2135 (1997).

.
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In doing so, we explained that a condition found compensable after claim closure is entitled to
reopening under ORS 656.262(7)(c) and processing under ORS 656.268, even if the aggravation rights
have expired on the original claim. We noted that such a claim processing issue is a "matter concerning
a claim” for which the claimant can request a hearing under ORS 656.283. Determining that the
claimant's "new" condition was found compensable after claim closure, we held that the carrier was
obligated to reopen the claim for processing of the condition in accordance with ORS 656.262(7)(c). In
anticipation of the eventual "ORS 656.268" closure of the claim, we noted that the claimant would not
be entitled to duplicate compensation for any time period coinciding with temporary disability benefits
awarded pursuant to the carrier's Own Motion Notice of Closure.

Specifically addressing the carrier's Own Motion Notice of Closure, we also found that we had
subject matter jurisdiction in our own motion capacity to review the closure. Because the claimant's
aggravation rights had expired on his initial injury claim and his condition required surgery, we
reasoned that we were authorized to reopen the claimant’s claim pursuant to ORS 656.278(1)(a)° and to
direct the carrier to close the claim under our Own Motion rules when the claimant's condition became
medically stationary. Thus, we found that we had subject matter jurisdiction to review the carrier's
subsequent closure of that claim. See Larry L. Ledin, 52 Van Natta at 685.

This same reasoning applies to the current claim. There is no dispute that claimant's
aggravation rights have expired on his initial injury claim. Furthermore, claimant's condition required
surgery. Thus, applying the reasoning in Ledin, we had subject matter jurisdiction to issue the
November 24, 1999 Own Motion Order? that authorized reopening claimant's claim pursuant to
ORS 656.278(1)(a) and its closure pursuant to our Own Motion rules. Accordingly, we now have subject
matter jurisdiction to review the insurer's subsequent closure of that claim. Therefore, we proceed with
that review. :

A claim may not be closed unless the claimant's condition is medically stationary. See ORS
656.268(1); OAR 438-012-0055(1). "Medically stationary” means that no further material improvement
would reasonably be expected from medical treatment or the passage of time. ORS 656.005(17).
Claimant bears the burden of proving that he was not medically stationary at claim closure. Berliner v.
Weyerhaeuser Corp., 54 Or App 624 (1981). The propriety of the closure turns on whether claimant was
medically stationary at the time of the January 28, 2000 Notice of Closure, considering claimant's
condition at the time of closure and not of subsequent developments. See ORS 656.268(1); Sullivan v.
Argonaut Ins. Co., 73 Or App 694 (1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The
issue of claimant's medically stationary status is primarily a medical question to be decided based on
competent medical evidence. Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7,
12 (1980).

Here, three medical opinions address claimant's medically stationary status. On January 3,
2000, Drs. Williams, neurosurgeon, and Schilperoort, orthopedist, examined claimant on behalf of the
insurer and stated that the accepted C6-7 disc herniation condition was medically stationary. On March
10, 2000, Dr. Brown, attending physician, reviewed the report of Drs. Williams and Schilperoort and
found it "reasonable that [claimant] would be medically stationary as of this date one year after his
surgery.” Dr. Brown also stated that he "would not expect significant additional healing over one year
after this type of surgical procedure.” '

3 ORS 656.278(1)(a) provides:

"(1) Except as provided in subsection (6) of this section, the power and jurisdiction of the Workers' Compensation Board
shall be continuing, and it may, upon its own motion, from time to time modify, change or terminate former findings,
orders or awards if in its opinion such action is justified in those cases in which:

"(a) There is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other treatment
requiring hospitalization. In such cases, the board may authorize the payment of temporary disability compensation from
the time the worker is actually hospitalized or undergoes outpatient surgery until the worker's condition becomes
medically stationary, as determined by the board[.]"

4 We note that the November 24, 1999 Own Motion Order was not appealed and has become final by operation of law.
See ORS 656.278(4). Had that order been appealed or not become final, our decision today may well have been different.
However, resolution of cases based on those specific circumstances must await for a future case.
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Finally, Dr. Grewe, treating surgeon, saw claimant on January 14, 2000, having last seen him on
June 8, 1999. Dr. Grewe noted that, when last seen, claimant's x-rays suggested he was establishing a
solid fusion. At that time, claimant had been given a prescription to start physical therapy and return to
light duty work if available. Claimant reported that he was unable to pursue the previously prescribed
physical therapy or attend a follow-up appointment in September 1999 because his workers'
compensation claim had not been accepted and he could not afford further medical care. After his claim .
was accepted, he returned for follow-up.

After examining claimant, Dr. Grewe prescribed physical therapy and advised claimant to try an
aggressive reconditioning program during and following the physical therapy. Noting that claimant's
ultimate limits were yet to be determined, .Dr. Grewe reported that claimant had potential to return to
strenuous work depending upon his final outcome. In the meantime, Dr. Grewe released claimant to
light duty work. Dr. Grewe noted that claimant had a follow-up appomtment in about two months and

"[i]t is presumed he will be medically stationary at that time."

The insurer argues that Dr. Brown's opinion is most persuasive, noting that Dr. Brown, not Dr.
Grewe, is claimant's attending physician. But a medical opinion regarding medical stationary status
need not be rendered by the attending physician to be persuasive. In fact, here, the insurer itself relied
on a medical opinion from IME physicians to find claimant medically stationary and close the claim.
Apparently, it was not until that closure was challenged that the insurer sought Dr. Brown's opinion.

On the other hand, we generally give greater weight to the treating doctor's opinion, unless
there are persuasive reasons not to do so. Weiland v. SAIF, 64 Or App 810, 814 (1983). Here, two
treating physicians provide opinions regardmg claimant's medically stationary status: Dr. Brown and
Dr. Grewe.

Dr. Brown referred claimant to Dr. Grewe for surgery. Although Dr. Brown provided some
follow-up care after surgery, the record shows that he last saw claimant on February 26, 1999. There is
no indication that Dr. Brown examined claimant prior to rendering his medically stationary opinion,
which appears to be based solely on his review of the IME report. In addition, Dr. Brown's statement
that it was "reasonable that [claimant] would be medically stationary as of this date one year after his
surgery” relies on a general assumption rather than claimant's specific condition. Moreover, it is unclear
whether Dr. Brown was aware that claimant had been unable to complete the physical therapy program
prescribed in July 1999. In this regard, there is no mdlcatlon that Dr. Brown reviewed Dr. Grewe's
January 14, 2000 chart note.

On the other hand, Dr. Grewe examined claimant prior to rendering his medically stationary
opinion. In addition, he noted that claimant was unable to undergo the physical therapy treatment
prescribed in June 1999, and again prescribed physical therapy and reconditioning. He found that
claimant had the potential to return to strenuous work depending upon his final outcome. Finally, as
the physician who performed claimant’s cervical surgery, Dr. Grewe is in a good position to determine
when the cervical condition has become medically stationary. For all of these reasons, we find Dr.
Grewe's opinion most persuasive. Therefore, based on Dr. Grewe's opinion, we find that claimant has
met his burden of proving that he was not medically stationary at claim closure.

Accordingly, ‘we set aside the insurer's January 28, 2000 Own Motion Notice of Closure as
premature. The insurer is ordered to recommence the payment of temporary dlsablhty compensation in
this claim, beginning the date the insurer previously terminated those benefits.” When appropriate, the
claim shall be closed by the insurer pursuant to OAR 438-012-0055.

Claimant's attorney is allowed an out-of-compensation fee in the amount of 25 percent of the
increased temporary disability compensation, if any, awarded under this order, not to exceed $1,500.
See OAR 438-015-0010(4); 438-015-0080. .

5 We note that, by letter dated January 25, 2000, claimant requested that we enforce our November 24, 1999 Own Motion
Order, contending that the insurer had improperly terminated his procedural temporary total disability benefits. Subsequently, on
January 28, 2000, the insurer closed the Own Motion claim, rendering claimant's prior enforcement request moot.
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Finally, we emphasize that our current order only deals with claimant's own motion claim. As
noted above, we do not have authority in our own motion jurisdiction to order the insurer to process
the claim pursuant to ORS 656.262(7)(c) and 656.268. Claimant's relief, if any, regarding his request for
additional benefits (outside of the additional temporary disability benefits payable as a result of this own
motion order) for the C6-7 disc herniation condition lies with the Hearings Division, not the Board in
our own motion jurisdiction. See Prince, 52 Van Natta at 111. As previously noted, claimant is currently
pursuing that relief through his pending hearing request in WCB Case No. 00-00968.6

IT IS SO ORDERED.

6 As we discussed in Ledin, a claimant is not entitled to receive any more than the statutory sum of benefits for a single -
period of temporary disability. See Fischer v. SAIF, 76 Or App 656, 661 (1985). Thus, consistent with the Ledin rationale, inasmuch
as we have herein set aside the insurer's Own Motion Notice of Closure, temporary disability benefits paid under claimant’s own
motion claim will need to be taken into consideration should the pfoceeding pending before the Hearings Division eventually result
in a reopening of his claim under ORS 656.262 and closure pursuant to ORS 656.268.

April 26, 2000 Cite as 52 Van Natta 754 (2000)

In the Matter of the Compensation of
LOY W. WILLIAMS, Claimant
WCB Case No. 99-07972
ORDER ON REVIEW
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Meyers and Phillips Polich.

Claimant, pro se, requests review of Administrative Law Judge (ALJ) Hazelett's order that
dismissed his request for hearing. On review, the issue is the propriety of the ALJ's dismissal. We
affirm.

FINDINGS OF FACT

On October 5, 1999, claimant signed a retainer agreement employing his former attorney to
represent him in connection with his workers' compensatlon claim. The retainer agreement provided
that claimant retained his former attorney to represent me concerning my Workers' Compensation
claim and any other claims that may arise from it."

On October 8, 1999, claimant, through his former attorney, requested a hearing challenging the
insurer's denial of his claim and raising the issues of compensability and attorney fees. A hearing was
scheduled for January 10, 2000. By handwritten note dated January 10, 2000, claimant's former attorney
withdrew the hearing request. On January 11, 2000, the AL] dismissed claimant's hearing request.

By letter dated January 20, 2000, claimant sent a letter to his former attorney terminating his
former attorney's services. By another letter dated January 20, 2000 and received by the Board on
January 25, 2000, claimant requested review of the ALJ's dismissal order. In that request, claimant
contended that, on the date of the hearing, he had "accepted the decision” of a representative of the
insurer that he had "no case against their client.” By letter of February 8, 2000, claimant's former
attorney filed a Resignation of Attorney form with the ALJ and the Board, providing copies to claimant
and the insurer.

CONCLUSIONS OF LAW AND OPINION

Claimant has the burden of proving that the dismissal order was not appropriate. Donald .
Murray, 50 Van Natta 1132 (1998). Where a claimant signs a retainer agreement employing an attorney
and giving that attorney authority to act on the claimant's behalf, a dismissal order issued in response
to that attorney's withdrawal of the hearing request is appropriate. Wilson O. Santamaria, 52 Van Natta
657 (2000); Robert S. Ceballos, 49 Van Natta 617 (1997); Gilberto Garcia-Ortega, 48 Van Natta 2201 (1996).
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Here, claimant does not contend that his former attorney did not in fact withdraw his request
for hearing.1 Wilson O. Santamaria, 52 Van.Natta 657. Furthermore, the record indicates that claimant
terminated his legal representation with his former attorney after issuance of the ALJ's dismissal order.
Therefore, we find no reason to alter the dismissal order. See Richard J. Rocha, 49 Van Natta 1411 (1997);
William A. Martin, 46 Van Natta 1704 (1994).

ORDER

The ALJ's order dated January 11, 2000 is affirmed.

T appears that claimant disputes actions taken by his attorney on his behalf. We lack authority to address such issues.
See Gerald C. Alm, 52 Van Natta 456 n2 (2000).

April 27, 2000 Cite_as 52 Van Natta 755 (2000)

In the Matter of the Compensation of
JAMIE J. BOLDWAY, Claimant
WCB Case No. 98-07321
ORDER ON REVIEW
Black, Chapman, et al, Claimant Attorneys
Julie Masters (Saif), Defense Attorney

Reviewed by Board Members Meyers, Bock and Phillips Polich.

The SAIF Corporation requests review of that portion of Administrative Law Judge (ALJ)
Stephen Brown's order that awarded a $12,000 attorney fee under ORS 656.386(1) for claimant's
counsel's services in setting aside its denials of claimant's low back and spondylolisthesis conditions.

On review, the issue is attorney fees. We modify.

FINDINGS OF FACT

We adopt the AL]J's Findings of Fact as supplemented below.

On March 23, 1999, the parties proceeded to hearing on the issues of SAIF's aggravation and
compensability denials for claimant's spondylolisthesis and low back conditions. The hearing lasted all
day. The parties called eight witnesses, seven on behalf of claimant. The transcript of the hearing
consisted of 129 pages. The exhibits submitted totaled 73, 19 of which were originally submitted by
claimant's attorney. However, claimant's attorney generated none of the exhibits. Four physician
depositions were conducted, three requested by claimant and one requested by SAIF.

After the hearing, claimant’'s counsel submitted a statement of services to the AL]. Claimant's
counsel detailed the time spent on the claim by himself and his legal assistant. The total time spent by
claimant’s counsel was 38.12 hours.] His legal assistant spent an additional 8.7 hours on claimant's
case. o :

CONCLUSIONS OF LAW AND OPINION

The AL] awarded an attorney fee of $12,000 for claimant's attorney's services at hearing. In
arriving at this figure, the AL] reasoned that claimant's attorney spent almost 44 hours of time. The AL]J
also noted that claimant's counsel was skilled and experienced, having practiced workers' compensation
law predominantly since 1986. Moreover, the AL] noted that claimant's counsel estimated his office
overhead costs at between $15,000 and $25,000 per month. Finally, the ALJ increased the attorney fee to
account for the fact that "claimants lose 51.8 percent of partial denial cases.” (O&O at 12).

1 The ALJ's Finding of Fact No. 10 is therefore modified to read: "Claimant's counsel devoted 38.12 hours to
representing claimant in this matter; his assistant provided an additional 8.7 hours.”

[ o
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In determining a reasonable attorney fee, we apply the factors set forth in OAR 438-015-010(4).
Those factors are: (1) the time devoted to the case; (2) the complexity of the issues involved; (3) the
value of the interest involved; (4) the skill of the attorneys; (5) the nature of the proceedings; (6) the
benefits secured for the represented party; (7) the risk in a particular case that an attorney's efforts may
go uncompensated; and (8) the assertion of frivolous issues or defenses. See Schoch v. Leupold & Stevens,
162 Or App 242 (1999) (Board must explain the reasons why the factors considered lead to the
conclusion that a specific fee is reasonable).

SAIF contends that the attorney fee awarded by the ALJ was unreasonable in light of several
factors. First, SAIF contends that time attributed to claimant's counsel's legal assistant cannot be
considered in setting a reasonable attorney fee. OAR 438-015-0010(4)(a).

In Candace L. Spears, 47 Van Natta 2393, 2394 nl (1995), we stated that legal assistant time could
be considered only if it represented hours devoted to "research and investigation” which were subject
to supervision by an attorney. (ld.) Here, we cannot discern from claimant's counsel's statement
of services which, if any, time spent by the legal assistant amounted to research or investigation subject
to supervision by an attorney. The tasks attributed to the legal assistant in the statement of services are
predominantly, if not all, secretarial in nature. Because such secretarial services are not "research and
investigation,” we decline to consider the time spent by claimant's counsel's legal assistant
(approximately 8.7 hours) in assessing a reasonable attorney fee. Instead, we consider only the 38.12
hours spent by claimant's counsel.

Turning to the remaining factors, we agree with the ALJ that claimant's counsel is skilled and
experienced, as reflected in the qualifications noted in his November 5, 1999 letter. Moreover, based on
compensablhty disputes typically litigated before the Hearings Division, this case was of above-average
complexity in terms of the medical evidence. There were four depositions, one of which was requested
by SAIF. One of the depositions was in Grants Pass, requiring claimant's counsel to travel from
Medford. See Marilyn E. Keener, 49 Van Natta 110, 113 (1997) (attorney's time preparing for, traveling to,
and attending depositions considered in assessing a reasonable attorney fee). At the hearing, which
took an entire day and was recorded on a 129-page transcript, there were 73 exhibits, 19 of which were
submitted, but not generated, by counsel for claimant.

Finally, considering the conflicting medical opinions, there was a significant risk that claimant's
counsel's efforts might have gone uncompensated.© See OAR 438-015-0010(4)(g). In reaching this
conclusion, we do not, however, take administrative notice of any statistics regarding the frequency with
which claimants prevail over partial denials, as referenced by the AL]. (O&O at 12). On this record, it
is not clear from which source the ALJ derived this information. In any event, even if the ALJ had
referenced statistics from the Department of Consumer and Business Services (the Director), we have
held that the Director's "official records” do not represent agency decisions or orders, and as such, are
not subject to administrative notice. See Mark Grossetete, 50 Van Natta 2235 n2 (1998); Carrie Newton, 50
Van Natta 1750, 1753 n1 (1998).

2 SATF contends that consideration of claimant's attorney's "overhead" costs is not permissible in arriving at a reasonable
attorney fee. After hearing, claimant's attorney submitted a letter to the ALJ in which he estimated that the cost of maintaining a
"fully-staffed workers' compensation department” is "somewhere between $15,000 and $25,000." The AL] considered this estimate
of overhead expenses in setting the amount of the attorney fee. (O&O at 12).

As noted by SAIF, a claimant's attorney's office overhead costs is not expressly recited as a factor enumerated in the
administrative rule. In Michael A. Dipolito, 45 Van Natta 1776 (1993), we suggested that a claimant's attorney's office overhead is
not a directly relevant consideration in setting a reasonable attorney fee. ("Claimant's attorney offers no proof of the amount of
time he spent on this matter, and aside from representations concerning his office overhead, does not address the factors set forth
in OAR 438-15-010(4).")

Nonetheless, to the extent that such costs represent the expenses attributable to a claimant's attorney in pursuing denied
claims and the risk that an attorney might go uncompensated for such services, such consideration is encompassed within the
Board's attorney fee rules. However, as we have emphasized on several occasions, our consideration of the general contingency
factor under OAR 438-015-0010(4)(g) is not by a strict mathematical factor. Cheryl Mohrbacher, 50 Van Natta 1826 (1998).

PN
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Based upon application of each of the previously enumerated rule-based factors and considering
the parties’ arguments, we conclude that $9,000 is a reasonable attorney fee for services at the hearings
level in this case. In reaching this determination, we have primarily considered factors such as the time
devoted to the case by claimant's attorney (as represented by the record, as well as claimant's counsel's
statement of services and SAIF's objections), the value of the interest involved, the complexity of the
issues, the nature of the proceedings (a full day hearing with four depositions), the skill and standing of
claimant's counsel, and the risk that claimant's counsel might go uncompensated. Accordingly, we
modify the ALJ's attorney fee award.3

ORDER

The ALJ]'s November 10, 1999 order is modified in part and affirmed in part. In lieu of the ALJ's
$12,000 attorney fee award, claimant's counsel is awarded an attorney fee of $9,000 for services at
hearing, payable by SAIF. The remainder of the AL]'s order is affirmed.

3 Claimant's counsel is not entitled to an attorney fee for services on review regarding the attorney fee issue. Saxton v.
SAIF, 80 Or App 631, rev den 302 Or 159 (1986).

Board Member Phillips Polich dissenting.

_ Because I believe that the ALJ's award of $12,000 was an entirely reasonable attorney fee in this
case, I respectfully dissent.

After the hearing in this case, claimant's attorney submitted a statement regarding his requested
attorney fee accompanied by a detailed statement of services. To avoid mischaracterization of the
submission, I am including a complete copy of claimant’s attorney's statement:

Dear Judge Brown,

Consider this letter compliance with your request that I submit some kind of statement
regarding my work in this matter. This was, obviously, an incredibly complex case in
light of the legal issues which were, to a great degree, separable from the medical issues.
Both avenues had to be explored, the interplay of these two avenues, and the technical
nature of such obviously makes this a highly complex case.

This case involved four (4) depositions, one of Dr. Porter in Medford, Dr. Moline in
Grants Pass, Dr. Kho in Grants Pass, and Dr. Weinman in Medford. These depositions,
as reflected by the time indicated therein, were significantly time consuming and
required a great deal of preparation. We had a hearing which lasted somewhere in the
range of four hours which involved numerous witnesses, subpoenas, etc. * * ~1

In the award of a fee, you must remember that thisis a contingency system which
relates directly to the question of whether an attorney's efforts will be rewarded or not.
As a contingency practice we do not keep strict time records, but the time has been
reconstructed from our notes and discussions with my legal assistant.

The value of the interest involved, should the claimant prevail, is indeed significant
insofar as it involves the compensability of a current condition which includes a lumbar
fusion and potential benefits from such a condition. The surgical notes of Dr. Potter
reflect the significance of this surgery. i '

I have been doing workers' compensation work since around 1986 when I began work
for SAIF Corporation as a staff attorney and I worked for them for several years.
Approximately 70 percent of my practice is workers' compensation related where I
practice before the Workers' Compensation Hearings Division, Workers' Compensation
Board and Appellate Courts. The other 30 percent of my practice involves the practice of
- Social Security Disability matters and includes legal/medical analyses relating to
disability. I have practiced before the Hearings Division, WCB, and Court of Appeals
and work on briefs to the Oregon Supreme Court. I am licensed in the Federal District
Court of Oregon and the 9th Circuit Court of Appeals.

1 Claimant's attorney's letter has been edited slightly to protect client confidentiality.
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In assessing attorney fees in the context of a contingency system like this is the reality
that it is more difficult to obtain benefits for injured workers without a highly skilled and
effective staff. 1 think it is a fair estimate that the cost of maintaining a workers' com-
pensation department that is fully staffed in order to be able to serve the injured workers
of southern Oregon at hearings, and appeals, is somewhere between $15,000 and
$25,000 a month. Again, this is an estimate but I think it is a fair one given the number
of fine staff we have had to hire along with the associated overhead of such. To argue
that overhead is not relevant would be to ignore the contingency structure of the statu-
tory fees here. The risk that the claimant could go uncompensated is certainly increased
as a result of Senate Bill 1197 and Senate Bill 369. It appears that claimant's [sic]
lose approximately 51.8 percent of partial denial cases. That being the case, the
claimant's risk of going uncompensated is significant. The increased contingency nature
of the practice due to legislative changes should result in higher attorneys' fees. (App.
A).

Finally, you need not be hypertechnical in assessing a fee as SAIF often contends.
You merely need to comply with the general framework method by the Oregon Court
of Appeals. Smith [sic] v. Bacon, 160 Or App 596 (1999). We feel an attorney fee in
the $12,000 range would be appropriate in this case.

In response to claimant's attorney's request, ALJ Brown issued the following order on the issue
of attorney fees:

Claimant's attorney is entitled to an assessed fee for services at hearing. ORS
656.386(1). After considering the factors set forth in OAR 438-015-0010(4) and applying
them to this case, I find that a reasonable fee for claimant's attorney's services at hearing
is $12,000, payable by SAIF Corporation. In reaching this conclusion, I have particularly
considered the time devoted to the case, the complexity of the issues, the value of the
interest involved, and the risk that counsel may go uncompensated. In particular, I note
from Mr. Stevens' affidavit that it takes between $15,000 and $25,000 per month to keep
his office open. Claimants lose 51.8 percent of partial denial cases. He spent almost
44 hours on this case. The hearing was abnormally long - almost a full day including
final argument. Four depositions were taken, and seven lay witnesses testified. He has
practiced workers' compensation law since 1986, and has demonstrated a high degree of
skill in this and past cases that he has presented to me.

Since he has only about 50 percent chance of prevailing representing injured workers, he
must bring in approximately $20,000 for every 80 hours of work (he does not get paid
for one-half of the work he does per month). That comes out to $250 per hour. Looking
at it another way, if he were getting paid by the hour, he would have to bill out about
160 hours per month at $125 per hour to meet his overhead. One hundred twenty-five
dollars is a reasonable amount to pay defense counsel; Mr. Stevens' skill and expertise
is at least on a par with Mr. Ulsted's. :

Forty-four hours at $250 per hour is $11,000. Multiplying wages by hours is simplistic
The other factors - the risk of going uncompensated, the complexity of the issues
involved, the value of the interest involved (claimant had a fusion); the skill
of the attorneys, the nature of the proceedings, the benefit secured for Ms. Boldway,
merit a high hourly rate. Claimant asserts a fee in the neighborhood of $12,000 is
reasonable. I agree. ‘

I believe that claimant's attorney and the ALJ did an admirable job of justifying the fee awarded
in this case. I would not have disturbed the AL]'s award.

Specifically in regard to the issue of legal assistant time, I believe the majority has
mischaracterized our precedent. Although legal assistant time may not be considered directly on the
issue of the attorney’s time spent on the case, legal assistant time is a relevant consideration in the total
award of an attorney fee. In Elloy Cuellar, 48 Van Natta 814 (1996), we considered the claimant's
counsel's statement of services which included "2.5 hours of legal assistant time” in awarding an
assessed fee of $2,300. In Candace L. Spears, 47 Van Natta 2393 (1995), we stated that "to the extent that
reference to 'paralegal’ time represents hours of research and investigation subject to supervision

_—
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of an attorney, such efforts have been considered in evaluating a reasonable attorney fee. Of course, in
light of the indirect involvement of the attorney, such. services are accorded less significance than efforts
directly expended by the attorney.” 47 Van Natta at 2394 nl. I do not believe the majority's
opinion adequately accounts for claimant's attorney's legal assistant time as a relevant overall factor in
assessing an attorney fee in this case.

Moreover, we must remember that the Board precedent on attorney fees cited by the majority
was all decided prior to Schoch v. Leupold & Stevens, 162 Or App 242 (1999), which requires the Board to
undertake an analysis of all of the factors in the administrative rule and reach a reasoned conclusion on
the amount of an assessed fee therefrom. :

Calculation of a reasonable attorney fee is not done by strict mathematical factors. Cheryl
Mohrbacher, 50 Van Natta 1826 (1998). Overall, claimant's aftorney did an excellent job of accounting for
his time spent on this case and justifying his requested fee under the factors contemplated by the
administrative rule. Claimant's attorney is an experienced and skilled practitioner who faced
a significant risk of going uncompensated in this complex medical case. Given the information provided
to him, the AL]J's attorney fee award was reasonable. I would therefore have affirmed the ALJ's
attorney fee award on this record. For these reasons, I respectfully dissent.

April 27, 2000 Cite as 52 Van Natta 759 (2000)

In the Matter of the Compensation of
LOUIS L. HARON, Claimant
Own Motion No. 66-0195M
OWN MOTION ORDER
Floyd H. Shebley, Claimant Attorney
Saif Legal Department, Defense Attorney

On April 12, 2000, the SAIF Corporation submitted claimant's request for medical benefits
relating to his compensable April 13, 1960 condition. SAIF recommends reopening of this claim under
our own motion for the provision of medical services in the form of medications and office visits for
claimant's compensable condition.

Inasmuch as claimant sustained a compensable industrial injury prior to January 1, 1966, he does
not have a lifetime right to medical benefits pursuant to ORS 656.245. William A. Newell, 35 Van Natta
629 (1983). However, the Board has been granted own motion authority to authorize medical services
for compensable injuries occurring before January 1, 1966. See ORS 656.278(1).

We find that the requested medical services are reasonable and necessary and causally related to
the compensable injury. Accordingly, the claim is reopened to provnde the requested medical services.!
See OAR 438-012-0037.

The claim shall remain reopened to provide the requested medical services. Authorization for
these medical services shall continue on an ongoing basis for an indefinite period of time, until there is a
material change in treatment or other circumstances. After those services are provided, SAIF shall close
the claim pursuant to OAR 438-012-0055. :

IT IS SO ORDERED.

10n April 12, 2000, SAIF issued a Notice of Closure which closed claimant's claim with an award of temporary disability
compensation from January 8, 1990 through April 4, 2000. SAIF declared claimant medically stationary as of April 4, 2000.
Inasmuch as temporary disability compensation has been terminated effective claimant’s. medically stationary date (to date, the
closure has not been appealed nor set aside), the current reopening is for the provision of medical services only.
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In the Matter of the Compensation of
SHERRY A. LOUGHER, Claimant
WCB Case No. 99-06817
ORDER ON REVIEW
Nicholas M. Sencer, Claimant Attorney
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Phillips Polich and Haynes.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Mills' order that set
aside its denial of claimant's left ankle injury claim. On review, the issue is whether claimant's injury
arose out of and in the course and scope of her employment.

We adopt and affirm the ALJ's order with the following supplementatlon to address SAIF's
arguments on review.

Claimant, an employee of the State Judicial Department, injured her left ankle when she slipped
and fell on the stairs in the vestibule of the Multnomah County Courthouse while on her way out of the
building during her paid morning coffee break. On review, SAIF argues that the employer did not
exercise sufficient control over the stairs in the vestibule of the building and that claimant was not in the

. course of employment while on her break.

The Supreme Court has established a unitary test to determine whether aninjury is
compensable, which considers both whether the injury arose out of claimant's employment and whether
it occurred in the course of it. Norpac Foods, Inc. v. Gilmore, 318 Or 363, 366 (1994). Neither factor is
dispositive. Id. Although the relationship may be measured in different factual situations by the
application of one test or another, the ultimate inquiry is the same: is the relationship between the
injury and the employment sufficient that the injury should be compensable? Rogers v. State Acc. Ins.
Fund, 289 Or 633 (1980); Torrko v. SAIF, 147 Or App 678 (1997) (Board improperly focused only on the
fact that the claimant was injured by an instrumentality over which the employer had control; instead,
Board should have considered whether the totality of the events that gave rise to the claimant's injury
was causally related to his employment (citation omitted)).

Here, the ALJ applied the unitary test in his analysis of whether the totality of the events that
gave rise to the claimant's injury was causally related to her employment. As discussed by the ALJ,
claimant was on a paid break; it was common for claimant and other workers to leave the building and
their leaving was acquiesced in by the employer; the increase in morale and productivity as a result of
the break benefitted the employer; the employer had some control over the steps where claimant fell;
and claimant slipped on the worn-out non-skid strips that had been installed upon request of the
employer. Under application of the unitary test, we agree with the AL]J that the totality of the events
that gave rise to claimant's injury were causally related to her employment.1

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,500, payable by SAIF. In reaching this

1 SAIF cites to Garmette D. Cone, 51 Van Natta 848 (1999), in support of its argument that the employer did not exercise
control over the area where claimant was injured. In Cone, a State Judicial employee fell when she slipped outside the employee
entrance to the Washington County Justice Services Building while returning from her lunch break. The Board found no
persuasive evidence that the State Judicial Department had any legal or contractual right to require that the county maintain the
grounds outside the building adjacent to the employee entrance, even though complaints by judicial department employees were
generally taken care of. In the absence of such evidence, the Board concluded that claimant had not satisfied the "in the course of"
element of the work-connection test.

Here, in contrast, the injury occurred inside the courthouse rather than outside the building. Moreover, the evidence
establishes that the employer had sufficient control over the premises to have routine maintenance performed and non-skid strips
installed on the stairs where claimant slipped. This control, in addition to the other factors evaluated in this case, establishes the
causal relationship between the injury and claimant's employment.
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conclusion, we have particularly considered the time devoted to the case (as represented by claimant's
respondent’s brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated December 21, 1999 is affirmed. For services on review, claimant's
attorney is awarded a fee of $1,500, to be paid by the SAIF. Corporation.

April 27, 2000 Cite as 52 Van Natta 761 (2000)

In the Matter of the Compensation of
DENNIS A. SHELDRICK, Claimant
Own Motion No. 00-0079M
OWN MOTION ORDER DENYING RECONSIDERATION

Claimant requests reconsideration of our March 10, 2000 Own Motion Order on Reconsideration,
which authorized an approved fee for his attorney's services culminating in our March 6, 2000 Own
Motion Order.1

Pursuant to OAR 438-012-0065(2), a reconsideration request must be filed within 30 days after
the mailing date of the order, or within 60 days after the mailing date if there was good cause for the
failure to file within 30 days. The standard for determining if good cause exists has been equated to the
standard of "mistake, inadvertence, surprise or excusable neglect” recognized by ORCP 71B(1) and former
ORS 18.160. Anderson v. Publishers Paper Co., 78 Or App 513, 517, rev den 301 Or 666; see also Brown v.
EBI Companies, 289 Or 455 (1980). Lack of due diligence does not constitute good cause. Cogswell v.
SAIF, 74 Or App 234, 237 (1985). However, OAR 438-012-0065(3) also provides that "[n]otwithstanding
section (2) of this rule, in extraordinary circumstances the Board may, on its own motion, reconsider any
prior Board order.” See Larry P. Karr, 48 Van Natta 2182 (1996); Jay A. Yowell, 42 Van Natta 1120 (1990).

Here, claimant's request for reconsideration was received on April 17, 2000, more than 30 days
after the issuance of our March 10, 2000 Own Motion Order on Reconsideration. Claimant asserts that
he was unable to timely file his request for reconsideration because he had to leave town due to his
mother's illness. In support of his contention, claimant submitted a copy of his airline boarding pass
demonstrating he flew out of town on April 8, 2000.

We have previously found that a claimant's preoccupation with other concerns during the time
allotted to request reconsideration, review or appeal a denial, does not prevent him from the relatively
simple task of filing a request for reconsideration. At best, we have found that the other concerns may
have distracted a claimant from filing. Based on this reasoning, we have concluded that the claimant's
lack of diligence does not constitute good cause. James Minter, 48 Van Natta 979 (1996); William B. Potts,
41 Van Natta 223 (1989). Consequently, we deny claimant's request for reconsideration.

IT IS SO ORDERED.

1 Our March 6, 2000 Own Motion Order authorized the reopening of claimant's claim for the provision of temporary
disability compensation beginning the date he is hospitalized for surgery. ORS 656.278.

2 Following his request for reconsideration, claimant submitted a copy of a letter sent to his attorney of record declaring
his "revocation” of their retainer agreement and announcing his retention of a new attorney. Notwithstanding this "post-order”
revocation, had we reconsidered our prior decision, we would not alter our attorney fee award. In reaching this conclusion, we
note that any attorney fee dispute between claimant and his former attorney is a matter between them, not this forum.
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In the Matter of the Compensation of
RALPH A. SCHULTZ, Claimant
Own Motion No. 00-0136M
OWN MOTION ORDER

The self-insured employer has submitted a request for temporary disability compensation for
claimant's compensable right wrist and shoulder conditions. Claimant's aggravation rights expired on
August 20, 1998. The employer recommends that we authorize the payment of temporary disability
compensatlon However, the employer does not state it's position regarding claimant's workforce status.
Upon review of the record, we find it sufﬁaently developed to reach a conclusion regarding claimant's
workforce status at the time of his disability and issue the following order.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

On June 14, 1999, claimant underwent a right carpal tunnel release. Thus, we conclude that
claimant's compensable condition worsened requiring surgery.

However, in order to be entitled to temporary disability compensation, a claimant must be in the
work force at the time of disability. SAIF v. Blakely, 160 Or App 242 (1999). A claimant is in the work
force at the time of disability if he or she is: (1) engaged in regular gainful employment; or (2) not
employed, but willing to work and is seeking work; or (3) not working but willing to work, and is not
seeking work because a work-related injury has made such efforts futile. Dawkins v. Pacific Motor
Trucking, 308 Or 254, 258 (1989).

With its recommendation form, the employer submitted medical reports from Dr. Hayes,
claimant's treating physician, which not only demonstrate claimant's need for surgery, but also show
that claimant was in the work force at the time of the current dxsabxhty In the March 1, 1999 chart
note, Dr. Hayes noted that claimant was a "63 [year old] truck driver.” He noted that claimant had pain
in his wrist and shoulder when he was "writing out a load ticket" and throwing wrappers across the

loads.” In the June 14, 1999 History and Physical Report, Dr. Hayes again noted that claxmant was
currently a truck driver.

Additionally, the employer submitted a copy of an insurer-arranged medical examination (IME).
Drs. Scheinberg and Denekas, the IME physicians, noted that claimant has worked since 1956 for the
same company. They noted that claimant was off work following the June 1999 surgery until two
weeks prior to their Octaber 1999 IME examination. They further noted that claimant had "resumed full
work" as a truck driver, working nine hours a day, five days a week.

Thus, we conclude that claimant was in the work force at the time of his current worsening. See
John R. Kennedy, 50 Van Natta 837 (1998). Accordingly, we authorize the reopening of claimant's claim
to provide temporary total disability compensation beginning June 14, 1999, the date claimant was
hospitalized for the proposed surgery. When claimant is medically stationary, the employer shall close
the claim pursuant to OAR 438-012-0055.

1T IS SO ORDERED.




April 27, 2000 Cite as 52 Van Natta 763 (2000) 763

In the Matter of the Compensation of
ROBERT W. SMITH, Claimant
WCB Case No. 99-04007
ORDER ON REVIEW (REMANDING)
Martin L. Alvey, Claimant Attorney
Hitt, et al, Defense Attorneys

Reviewed by Board Members Biehl and Bock.

Claimant requests review of Administrative Law Judge (AL]) Otto's order that upheld the self-
insured employer's denials of his current left shoulder condition and thoracic outlet syndrome.
Claimant also requests remand for the submission of additional medical evidence. On review, the issues
are remand and compensability. We vacate and remand.

FINDINGS OF FACT

We adopt the ALJ's findings of fact with the following changes. In the first paragraph on page
2, we change the date in the eighth sentence to "November 19, 1998." In the first full paragraph on
page 3, we change the first sentence to read: "Dr. Irvine did not agree with Dr. Woodward's findings
and conclusions and he continued to diagnose thoracic outlet syndrome.” In the third full paragraph on
page 3, we clarify that the findings in that paragraph were the opinion of Dr. Farris. We do not adopt
the findings of ultimate fact.

CONCLUSIONS OF LAW AND OPINION

At hearing, claimant sought to establish compensability of his thoracic outlet syndrome and
current left shoulder condition. The ALJ concluded that the more persuasive expert medical opinion was
that there was a psychological basis for claimants pain behavior. The ALJ was not persuaded by the
opinion of claimant's attending physician, Dr. Irvine, in part, because there were no objective findings
to substantiate claimant's thoracic outlet syndrome. The ALJ commented that Dr. Irvine might be
correct that claimant suffers from thoracic outlet syndrome, "but there wasn't much to go on in this
record.” (Opinion & Order at 6). The AL] noted that Dr. Irvme said that he would know if claimant
had thoracic outlet syndrome if he responded well to surgery.

On review, claimant requests remand for consideration of new medical evidence regarding his
surgery. He contends that the newly discovered evidence concerns disability, was not obtainable at the
time of hearing and is reasonably likely to affect the outcome of the case. According to claimant, the
newly discovered evidence establishes definitively that he had thoracic outlet syndrome and that surgery
for removal of his cervical rib has resulted in a near complete resolution of his symptoms.

Claimant submits a December 9, 1999 surgical report from Dr. Hill, who performed a left first rib
resection. Dr. Hills diagnosis was left thoracic outlet syndrome. Claimant submits a December 10, 1999
discharge summary from Dr. Hill, as well as a December 20, 1999 chart note that noted claimant had no
complaints and said that everything feels better. Claimant also submits a January 7, 2000 chart note
from Dr. Irvine, who reported that claimant was making excellent progress after his surgery. Dr. Irvine
indicated claimant's symptoms were almost completely resolved. Claimant also submits documents in-
dicating that Dr. Irvine released claimant for regular duty work without restrictions on January 7, 2000.

The employer opposes claimants motion for remand. In particular, the employer argues that the
additional evidence submitted by claimant would not reasonably be likely to affect the outcome of the
case. The employer contends that, at most, the new evidence indicates claimant is no longer
reporting pain in his shoulder and neck. The employer argues that, in light of the ALJs adoption of Dr.
Farris diagnosis of pain behavior, little credence should be given to claimants reports that surgery has
alleviated his symptoms.

Under ORS 656.295(5), we may remand a case to the AL]J for further evidence taking if we find
that the case has been improperly, incompletely or otherwise insufficiently developed. See Bailey v.
SAIF, 296 Or 41, 45 n. 3 (1983) (Board has no authority to consider newly discovered evidence). In
order to satisfy this standard, a compelling reason must be shown for remanding. A compelling reason
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exists when the evidence: (1) concerns disability; (2) was not obtainable at the time of hearing; and (3) is
reasonably likely to affect the outcome of the case. See Compton v. Weyerhaeuser Co., 301 Or 641, 646
(1986); Metro Machinery Rigging v. Tallent, 94 Or App 245, 249 (1988).

Here, we conclude that a compelling reason has been shown for remanding the case. First, the
evidence regarding claimant's surgery for a left first rib resection concerns his disability. The new
evidence concerning claimant's surgery was not available or obtainable by the time the record
closed on November 1, 1999. The Opinion and Order issued on November 18, 1999 and claimant's
surgery was on December 9, 1999.

Moreover, we agree with claimant that the new evidence is reasonably likely to affect the
outcome of the case. The ALJ was not persuaded by Dr. Irvines opinion that claimant had thoracic
outlet syndrome. Dr. Irvine explained that thoracic outlet syndrome is a rare condition and he testified -
- that he would know if claimant had thoracic outlet syndrome if he responded well to surgery. (Ex. 46-
.9, -26, -28). The AL] relied instead on Dr. Farris reasoning for rejecting the thoracic outlet diagnosis.
Dr. Farris diagnosed a probable somatoform personality disorder and indicated that claimants condition
was psychosocial in nature rather than due to a medical condition. (Ex. 40-6). However, we note that
Dr. Farris also said that "individuals who do have true first rib caused thoracic outlet syndrome" do
improve with surgery. (Ex. 44-2). The AL]J concluded that the more persuasive expert medical opinion
was that there was a psychological basis for claimants pain behavior. Because the ALJ rejected claimants
diagnosis of thoracic outlet syndrome, he concluded that the claim was not compensable. The AL]J did
not discuss the details of whether or not claimant's thoracic outlet syndrome was work-related.

After reviewing the proffered evidence regarding the results of claimant's left first rib resection
surgery, we agree with claimant that the new evidence regarding causation of his thoracic outlet
syndrome is reasonably likely to affect the outcome of the case. See Parmer v. Plaid Pantry # 54, 76 Or
App 405 (1985) (where evidence regarding the claimant's post-hearing surgery "vindicated” the treating
physician's prior opinion, the Board abused its discretion by not remanding the case to the AL]); Linda J.
Williams, 51 Van Natta 1528 (1999) (case remanded for post-hearing surgical reports). We base our
conclusion on the fact that there was no confirmed diagnosis of thoracic outlet syndrome before the
hearing and that the existence (or non-existence) of such appeared to be significant to the physicians
offering opinions in this case.

Therefore, we conclude that the case should be remanded to the ALJ for further development of
the record. Accordingly, the ALJ's order is vacated and this matter is remanded to AL] Otto to reopen
the record for the admission of additional evidence from the parties regarding the post-hearing surgery
and the resultant findings. The ALJ may proceed in any manner that will achieve substantial justice.
ORS 656.283(7). The AL]J shall then issue a final appealable order resolving this matter.

IT IS SO ORDERED. -

April 25, 2000 ' Cite as 52 Van Natta 764 (2000)

In the Matter of the Compensation of
L. C. DURETTE, Claimant
WCB Case No. 99-04382
ORDER ON RECONSIDERATION
Popick & Merkel, Claimant Attorneys
Safeco Legal, Defense Attorney

On April 12, 2000, we issued an Order of Abatement. We took this action in order to address
claimant's request for reconsideration of our March 15, 2000 Order on Review. Subsequent to our

abatement order, we received claimant's announcement that she was withdrawing her reconsideration
motion,

Accordingly, consistent with claimant's announcement, we republish our March 15, 2000, Order
on Review in its entirety. The parties' rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
THELMA L. UNDERHILL, Claimant
Own Motion No. 00-0096M
OWN MOTION ORDER
. Saif Legal Department, Defense Attorney

The SAIF Corporation has submitted a request for temporary disability compensation for
claimant's compensable right arm/shoulder condition. Claimant's aggravation rights expired on August
15, 1985. SAIF opposes authorization of temporary disability compensation, contending that claimant
has withdrawn from the work force.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

On January 18, 2000, Dr. Kretzler, claimant's attending physician, recommended surgical
debridement of the calcific deposnt in her lateral deltoid. On this record we conclude that claimant's
compensable injury worsened requiring surgery. 1

However, in order to be entitled to temporary disability compensation, a claimant must be in the
work force at the time of disability. Weyerhaeuser v. Kepford, 100 Or App 410, 414 (1990). A claimant is
in the work force at the time of disability if he or she is: (1) engaged in regular gainful employment; or
(2) not employed, but willing to work and is seeking work; or (3) not working but willing to work, and is
not seeking work because a work-related injury has made such efforts futile. Dawkins v. Pacific Motor
Trucking, 308 Or 254, 258 (1989).

SAIF contends that claimant has not worked since October 1999 when she left her prior
employment due to a dispute with her employer (and not as a result of her compensable condition).
Thus, SAIF contends that claimant was not in the work force at the time of the current worsening.

In response, claimant submitted copies of her 1998 and 1999 W-2 tax forms. Claimant's
submission of her 1998 and 1999 W-2 tax forms demonstrates that she worked in sometime in 1998 and
1999. However, claimant's condition worsened in January of 2000. In order to be considered in the
work force at the time of her current disability, claimant must show she was in the workforce prior to
her January 2000 worsening. See generally Wausau Ins. Companies v. Morris, 103 Or App at 273;
Weyerhaeuser v. Kepford, 100 Or App 410, 414 (1990); Paul M. Jordan, 49 Van Natta 2094 (1997); Jeffrey A.
Kyle, 49 Van Natta 1331 (1997); Michael C. Batori, 49 Van Natta 535 (1997); Kenneth C. Felton, 48 Van
Natta 725 (1996).

Additionally, with her W-2 forms, claimant submitted an unsworn statement detailing her
current employment situation. In that statement, claimant does not dispute SAIF's assertion that she
has not worked since October 1999. Rather, claimant contends that Dr. Kretzler recommended that if,
by ]anuary 2000 she showed no signs of improvement then both he and claimant "would talk about
surgery.” As a result, claimant asserts that she "put off” seeking employment "until after the surgery *

* * 1 didn't feel that starting a new job, then having to take time off would look good to a new
employer.” We interpret claimant's statement to mean that, although she is willing to work, she has
not worked or sought work because she has been anticipating undergoing surgery.

However, in order to prove that she is a member of the work force, claimant must satisfy either
the "seeking work" factor of the second Dawkins criterion or the "futility” factor of the third Dawkins
criterion. Based on the following, we find that claimant failed to satisfy those factors.

1 The "date of disability,” for the purpose of determining whether claimant is in the work force, under the Board's own
motion jurisdiction, is the date she enters the hospital for the proposed surgery and/or inpatient hospitalization for a worsened
condition. Fred Vioen, 48 Van Natta 2110 (1996). The relevant time period for which claimant must establish she was in the work
force is the time prior to January 18, 2000 when her condition worsened requiring surgery. See generally Wausau Ins. Companies v.
Morris, 103 Or App at 273; SAIF v. Blakely, 160 Or App 242 (1999); Paul M. Jordan, 49 Van Natta 2094 (1997).
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As noted above, the relevant time period to determine whether claimant was in the work force
is at the time of disability. Weyerhaeuser v. Kepford, 100 Or App 410, 414 (1990). On this record,
claimant’s condition worsened requiring surgery on January 18, 2000, which is the date of disability. In
her statement, claimant admits that she did not seek work because she thought it was futile inasmuch as
she was expecting to undergo surgery and it would not look good to a new employer.

Whether it would be futile for claimant to seek work is not a subjective test viewed through the
eyes of claimant; it is an objective test determined from the record as a whole, especially considering
persuasive medical evidence regarding claimant's ability to work and/or seek work. Jackson R. Scrum, 51
Van Natta 1062 (1999) (Board denied request for Own Motion relief where record lacked persuasive
medical evidence establishing that the claimant was unable to work and/or seek work due to the
compensable injury). In short, the question is whether the work injury made it futile for claimant to
make reasonable efforts to seek work, not whether claimant reasonably believes it to be futile.

Here, claimant does not offer a medical opinion that would support her "futility" contentions,
nor does the record demonstrate that it would have been futile for her to work or seek work at the time
of the current worsening. There is no medical evidence that demonstrates that would have been futile
for her to seek work while waiting for an "upcoming” surgery.  Accordingly, claimant has not
established that she was a member of the work force at the time of the current disability.

Accordingly, claimant's request for temporary disability compensation is denied. See id. We will
reconsider this order if the required evidence is forthcoming within 30 days of the date of this order.

Claimant's entitlement to medical expenses pursuant to ORS 656.245 is not affected by this
order.

IT IS SO ORDERED.

April 27, 2000 Cite as 52 Van Natta 766 (2000)

In the Matter of the Compensation of
SAN N. LANG, Claimant
WCB Case No. C000847
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
David B. Wagner, Claimant Attorney
Travelers Ins., Insurance Carrier

Reviewed by Board Member Biehl and Haynes.

On April 11, 2000, the Board received the parties' claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, for payment of a stated sum, claimant released
rights to future workers' compensation benefits, except medical services, for the compensable injury.
For the following reasons, we approve the proposed disposition.

Here, the first page of the proposed agreement provides a date of injury of June 6, 1970.
However, our records indicate that June 6, 1970 is the date of claimants birth and that the date of
claimants injury is March 12, 1999. We also note that the cover letter accompanying the agreement

provides that the date of injury is March 12, 1999. Therefore, we consider the correct date of injury to
be March 12, 1999. '

We conclude the agreement, as clarified by this order, is in accordance with the terms and
conditions prescribed by the Board. See ORS 656.236(1). Accordingly, the parties’ CDA is approved.
An attorney fee of $1,000, payable to claimant's attorney, is also approved. '

Should the parties disagree with our interpretation of the CDA, they may move for
reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035.

IT IS SO ORDERED.
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In the Matter of the Compensation of
TERI L. CAOUETTE, Claimant
WCB Case No. 99-00623
ORDER ON REVIEW
Michael A. Bliven, Claimant Attorney
Sather, Byerly & Holloway, Defense Attorneys

Reviewed by Board Members Meyers, Bock and Biehl.

Claimant requests review of that portion of Administrative Law Judge (AL]) Black's order that
found that she had failed to perfect an aggravation claim regarding her accepted low back condition.
On review, the issue is jurisdiction and, potentially, aggravation.

We adopt and affirm the AL]J's order with the following supplementation.

~ The AL] found that claimant had failed to perfect an aggravation claim, finding that the
Department's aggravation Form 2837 dated February 3, 1998 (but not submitted to the insurer until April

26, 1999) was not "accompanied by" an attending physician's report establishing by written medical

evidence supported by objective findings that claimant had suffered a worsened condition attributable to
the compensable injury. See ORS 656.273(3). On review, claimant contends that she had perfected an
aggravation claim by April 28, 1999, which the insurer failed to process. We disagree.

Under ORS 656.273(3), there are two essential elements for a "claim for aggravation™: the
completed Director's form and the accompanying attending physician's report establishing by written
medical evidence supported by objective findings that the claimant has suffered a worsened condition
attributable to the compensable injury. See Ted B. Minton, 50 Van Natta 2423 (1998); David L. Dylan, 50
Van Natta 276, on recon 50 Van Natta 852 (1998).

Here, the Director's aggravation claim form was filled out on February 3, 1998 and was intended
to be submitted to the insurer later that month. (Exs. 61A, 62A). The AL]J found, and we agree, that
the record does not establish that the form was sent to the insurer until claimant submitted it to a prior
ALJ on April 26, 1999 (with a copy to the insurer's counsel) as part of the exhibit submissions for an
April 28, 1999 hearing regarding the insurer's failure to process the aggravation claim. An attending
physician's report dated April 28, 1999, which satxsﬁes the requirements of ORS 656.273(3), was also
submitted by claimant as an exhibit on the 28th.1 (Ex. 73).

Having reviewed this record, it is apparent that the completed February 1998 Director's
aggravation claim form was over 14 months old before it was submitted to the insurer in April 1999.
Moreover, the April 28, 1999 attending physician's report was not submitted to the insurer's counsel
until two days after the February 1998 aggravation claim form. Neither the aggravation claim form nor
the attending physician's report were directly submitted to the insurer for processing, but rather the
alleged "perfection” of the aggravatlon claim occurred in a piecemeal manner as a result of the exhibit
submission process.

- Under these circumstances, we do not find that the Director's aggravation claim form was
accompamed by" a medical report establishing a worsened condition attributable to the compensable

injury. Accordingly, we agree with the AL] that claimant failed to perfect an aggravation claim in April

1999. Therefore, we affirm.

ORDER

The ALJ's order dated November 8, 1999 is affirmed.

Ta copy of this exhibit was sent to the insurer's counsel.
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Board Chair Bock concurring.

I concur with the majority’'s conclusion that claimant failed to perfect an aggravation claim in
April 1999. I write separately to emphasize that workers' compensation in Oregon is an administrative
system that depends on the orderly filing and processing of claims. It appears to me that the
legislature's point in requiring a completed aggravation form with accompanying attending physician's
medical report was to eliminate any ambiguity about whether an aggravation claim was being asserted
and to facilitate orderly processing of aggravation claims.

In this case, allowing piecemeal perfection of an aggravation claim through the exhibit-exchange
process would, in my opinion, run counter to that purpose. In other words, sanctioning "perfections”
such as what allegedly occurred in this case would make orderly claim processing difficult in that
increased monitoring of the claim would be required to determine whether an "accompanying” medical
report has been matched with the Director's aggravation form, thus "perfecting” the aggravation claim.
I can conceive of instances where weeks and perhaps months pass before the accompanying attending.
physician’'s report is matched to the aggravation form, creating considerable uncertainty in the interim
about whether an aggravation claim will ever be perfected.

Because what is asserted in this case is not the kind of perfection conducive to an orderly
administrative process, I agree with the majority's decision to affirm the ALJ's order.

Board Member Biehl dissenting.

The majority concludes that claimant failed to perfect an aggravation claim by April 28, 1999.
While the manner in which this aggravation claim was perfected may have been unusual, it was
perfected nonetheless by that date. Accordingly, I must dissent.

The 1995 amendments to ORS 656.273(3) require a form for filing an aggravation claim in order
to prevent assertion of a "de facto” denial of an aggravation claim of which the carrier had not been
adequately informed. In this case, the insurer was clearly informed of the aggravation claim in
April 1999 when it was presented with an aggravation claim form, as well as the accompanying
attending physician's medical report supported by objective findings and establishing the worsened
condition due to the compensable injury.

I acknowledge that the accompanying attending physician's report was not physically attached
to the aggravation claim form and was submitted to the insurer two days after the claim form.
However, ORS 656.273(3) does not necessarily require that the aggravation form and accompanying
report be physically attached or arrive at precisely the same time. Under the circumstances of this case,

a two-day gap in submission of the accompanying medical report should not defeat perfection of the
aggravation claim.

Granted, the perfection of the aggravation claim was highly unusual in that it occurred as part of
the exhibit-exchange process. I also do not advocate the Hearings Division as a venue for the filing of
aggravation claims. Nevertheless, the perfection did occur in this case. Therefore, I would find that the
insurer should have processed the aggravation claim in April 1999. Because the majority concludes
otherwise, I respectfully dissent.

April 28,2000 : Cite as 52 Van Natta 768 (2000)

In the Matter of the Compensation of
CAMILO AYALA-RAMIREZ, Claimant
WCB Case No. 99-07923
ORDER ON REVIEW
Lavis & Dibartolomeo, Claimant Attorneys
Sheridan, Bronstein, et al, Defense Attorneys

Reviewed by Board Members Meyers and Phillips Polich.
The insurer requests review of Administrative Law Judge (ALJ) Herman's order that affirmed the

Order on Reconsideration award of 19 percent (60.8 degrees) unscheduled permanent disability for a low
back condition. On review, the issue is extent of unscheduled permanent disability.
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We adopt and affirm the ALJ's order.

. ORDER

The AL]J's order dated January 13, 2000 is affirmed. !

1 Claimant has not submitted a respondent’s brief. Therefore, we do not award an attorney fee under ORS 656.382(2),
even though claimant's compensation has not been disallowed or reduced. Robert B. Chambers, 48 Van Natta 1113, 1114 (19%);
Shirley M. Brown, 40 Van Natta 879 (1988).

April 28, 2000 Cite as 52 Van Natta 769 (2000)

In the Matter of the Compensation of
LESTER L. KORSMO, Claimant
Own Motion No. 66-0389M
OWN MOTION ORDER
Saif Legal Department, Defense Attorney

On April 26, 2000, the SAIF Corporation submitted claimant's request for medical benefits
relating to his compensable February 23, 1965 condition. SAIF recommends reopening of this claim
under our own motion for the provision of a medical services in the form of prescriptions for claimant's
compensable condition. In addition, SAIF recommends that the claim remain open until medical services
are no longer required.

. Inasmuch as claimant sustained a compensable industrial injury prior to January 1, 1966, he does

not have a lifetime right to medical benefits pursuant to ORS 656.245. William A. Newell, 35 Van Natta

629 (1983). However, the Board has been granted own motion authority to authorize medical services for
compensable injuries occurring before January 1, 1966. See ORS 656.278(1).

We find that the requested medical services are reasonable and necessary and causally related to
the compensable injury. Accordingly, the claim is reopened to provide the requested medical services.
See OAR 438-012-0037. : '

~ This order shall supplement our July 24, 1995 order that previously reopened claimant's 1965
claim for the payment of compensable medical services. The claim shall remain reopened to provide the
requested medical services. Authorization for these medical services shall continue on an ongoing basis
for an indefinite period of time, until there is a material change in treatment or other circumstances.
After those services are provided, SAIF shall close the claim pursuant to OAR 438-012-0055.

IT IS SO ORDERED.
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In the Matter of the Compensation of
SANDRA R. CARMAN, Claimant
WCB Case No. 98-05278
ORDER ON REVIEW
Black, Chapman, et al, Claimant Attorneys
Wallace, Klor & Mann, Defense Attorneys

Reviewed by Board Members Biehl and Meyers.
Claimant requests review of Administrative Law Judge (ALJ) Michael Johnson's order that
upheld the insurer's denial of her injury claim for a left knee condition. On review, the issue is

compensability. We affirm.

FINDINGS OF FACT

We adopt the AL]'s "Findings of Fact."

CONCLUSIONS OF LAW AND OPINION

The AL]J upheld the insurer's denial of claimant's left knee condition that she alleged was related
to on-the-job incidents of injury in October 1996 and November 1997. Claimant did not file a workers'’
compensation claim until April 1998, when she experienced a flare-up of left knee pain in March 1998
after an incident at home when she squatted down and felt her left knee pop and give out. Claimant
eventually underwent left knee surgery in late July 1998. Although finding claimant to be a credible
witness, and that the alleged injuries in October 1996 and November 1997 did occur, the AL],
nevertheless, concluded that the opinion of claimant's orthopedic surgeon, Dr. Galt, was not sufficient
to satisfy her burden of proving that her left knee condition was compensable.

On review, claimant contends that Dr. Galt's opinion satisfied her burden of proving that the
alleged October 1996 injury was the major contributing cause of claimant's left knee condition in April
1998. Thus, claimant asserts that the ALJ incorrectly upheld the insurer’'s denial. We disagree.

In evaluating the medical evidence concerning causation, we rely on those opinions that are both
well-reasoned and based on accurate and complete information. Somers v. SAIF, 77 Or App 259 (1986).
Absent persuasive reasons to do otherwise, we generally give greater weight to the opinion of the
attending physician. Weiland v. SAIF, 64 Or App 810 (1983). Although claimant relies on the opinion of
his treating orthopedic surgeon, Dr. Galt, we find persuasive reasons not to defer to his opinion.!

Dr. Galt initially opined that the March 1998 incident at home had not caused a significant
injury, but had most likely aggravated her previous injuries that occurred at work. (Ex. 16). Claimant's
counsel later requested Dr. Galt to determine the major contributing cause of her knee condition.
Without explanation, Dr. Galt identified the incident "when she lost her balance and twisted her knee."
(Ex. 19-2). This presumably meant the October 1996 injury. After the insurer obtained an opinion on
the causation issue from Dr. Baker, who reviewed the relevant medical records, claimant's attorney
requested a response to the Baker report. In his response, Dr. Galt defended his diagnoses and the

treatment he had rendered, but he offered no reasoning on the causation issue except to indicate that he

adhered to his previous conclusion. (Ex. 21-2).

Having reviewed the medical evidence from Dr. Galt in its entirety, we find that it lacks
sufficient reasoning to support a conclusion that the October 1996 or November 1997 injury is the major
or a material contributing cause of claimant's left knee condition. Thus, we do not find Dr. Galt's
conclusory opinion persuasive. See Moe v. Ceiling Systems, 44 Or App 429 (1980) (rejecting conclusory
medical opinion). :

Tgpis apparent from the AL]J's order that he was uncertain about the precise level of proof. (Opinion and Order page 7).
The ALJ, however, applied a major contributing cause standard based on the parties’ arguments. We need not decide the exact
standard of proof (material or major contributing cause) because we conclude that the medical evidence does not satisfy claimant’s
" burden of proof under either standard.
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In contrast, Dr. Baker performed a thorough review of the relevant medical records and
produced an extensive analysis of the causation issue. Dr. Baker concluded that claimant’s current knee
condition is related only incidentally to her work injuries and the off-the-job incident in March 1988.
According to Dr. Baker, the major contributing cause of the current knee condition is congenital extensor
mechanism malalignment and lateral patellar compression syndrome. (Ex. 20-5).

Dr. Baker's conclusion that claimant's current left knee condition is not related to the October
1996 and November 1997 incidents is supported by the opinion of another attending physician, Dr.
Helman, who treated claimant's condition prior to Dr. Galt. Dr. Helman opined that, if the March 1998
incident occurred off-the-job, claimant's need for treatment and disability would not be due to claimant's
employment. (Ex. 18). Because it is undisputed that the March 1998 incident occurred off-the-job, Dr.
Helman's opinion does not support compensability of claimant's left knee claim.

Accordingly, we conclude, based on our de novo review of the medical record, that claimant
failed to sustain her burden of proving that her left knee condition is compensable.2 Therefore, we
affirm the AL]J's decision to uphold the insurer's denial.

ORDER

The AL]J's order dated November 3, 1999 is affirmed.

2 We recognize that the AL] found claimant to be a credible witness based on demeanor and that the 1996 and 1997
injuries did occur. However, the medical causation issue is complex, given the several potential causes of claimant’s left knee
condition., See Uris v. Compensation Department, 247 Or 420 (1967); Bamett v. SAIF, 122 Or App 279, 282 (1993). Thus, expert
medical evidence is fequired to establish medical causation. Having reviewed this record, we are not persuaded that
a preponderance of the expert medical evidence satisfies claimant's burden of proof.

April 28, 2000 Cite as 52 Van Natta 771 (2000)

In the Matter of the Compensation of
JON L. PIERSON, Claimant
WCB Case No. C000880
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Scott M. McNutt, Sr., Claimant Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Member Biehl and Haynes.

On April 13, 2000, the Board received the parties' claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, for payment of a stated sum, claimant released
rights to future workers' compensation benefits, except medical services, for the compensable injury.
For the following reasons, we approve the proposed disposition.

Here, the first and second page of the proposed agreement prov1des a date of injury of August
28, 1960. However, our records indicate that August 28, 1960 is the date of claimant's birth and that the

date of claimant's injury is January 20, 1999. Therefore, we consider the correct date of injury to be
January 20, 1999. ‘

We conclude the agreement, as clarified by this order, is in accordance with the terms and
conditions prescribed by the Board. See ORS 656.236(1). Accordingly, the parties’ CDA is approved.
An attorney fee of $3,500, payable to claimant's attorney, is also approved.

Should the parties disagree with our interpretation of the CDA, they may move for
reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035.

IT IS SO ORDERED.
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In the Matter of the Compensation of
FILBERT M. FIMBRES, Claimant
WCB Case No. 98-07427
ORDER ON REVIEW
Black, Chapman, et al, Claimant Attorneys
Bruce A. Bornholdt (Saif), Defense Attorney

Reviewed by Board Members Meyers and Biehl.

The SAIF Corporation requests review of those portions of Administrative Law Judge (ALJ)
Mongrain's order that: (1) determined that SAIF's acceptance of foraminal stenosis at L5-S1 included
degenerative disc disease at the same level; and (2) set aside SAIF's denial to the extent that it denied
degenerative disc disease at L5-S1. In its reply brief, SAIF moves to strike those portions of claimant's
brief that refer to the scope of acceptance issue because it was not raised before the ALJ. SAIF
alternatively moves for remand to the AL]. On review, the issues are motion to strike, motion to
remand, and scope of acceptance. We deny the motions and reverse.

FINDINGS OF FACT

We adopt the ALJ's "Findings of Fact” in his original Opinion and Order.

CONCLUSIONS OF LAW AND OPINION

Claimant sustained a low back injury on November 15, 1996. SAIF accepted a lumbosacral
strain. An MRI scan later revealed degenerative disc disease, including disc bulges at L3-4, L4-5 and L5-
S1 and foraminal stenosis at L5-51. SAIF modified its acceptance to include the foraminal stenosis at L5-
S1. On July 21, 1998, SAIF denied claimant's disability and need for treatment after July 6, 1998
because the compensable injury was no longer the major contributing cause of a "combined” low back
condition and need for treatment and disability. Claimant requested a hearing.

At hearing, claimant argued that SAIF's acceptance of foraminal stenosis was necessarily an
acceptance of the degenerative disease that allegedly caused the stenosis. The ALJ initially found that
SAIF's acceptance of foraminal stenosis at L5-S1 did not encompass the underlying degenerative disc
disease. The AL] reasoned that SAIF accepted a specific condition, foraminal stenosis, that was separate
from the overall degenerative condition affecting claimant's lumbar spine.

Claimant requested reconsideration, asserting that SAIF's acceptance of the foraminal stenosis
condition necessarily included the underlying degenerative condition. The AL}, citing Georgia Pacific v.
Piwowar, 305 Or 494 (1988), agreed. The AL]J reasoned that the Piwowar principle that acceptance of
symptoms is acceptance of the underlying cause of those symptoms should apply in this case. That is,
the AL] held that acceptance of a condition necessarily must include the underlying cause of the
condition. Determining that the medical evidence established that the underlying degenerative disease
at L5-S1 caused the foraminal stenosis, the ALJ held on reconsideration that claimant's degenerative
disease at L5-S1 was included in SAIF's acceptance of the foraminal stenosis condition.

On review, SAIF contends that the ALJ's original order was correct and that, because it accepted

a specific condition, not symptoms of an underlying degeneratxve condition, its acceptance of foraminal.

stenosis did not include the degenerative disc disease at L5- s1.1 For the following reasons, we agree
with SAIF's contentions.

In Piwowar, the carrier accepted a claim for a "sore back.” Medical evidence showed that a
preexisting disease (ankylosing spondylitis) caused the sore back, and the carrier denied compensability
of that condition. 305 Or at 497. The Supreme Court concluded that, because the carrier had accepted a

Tinits reply brief, SAIF argues that the scope of acceptance issue was not properly raised at hearing and that we should
not consider it on review. Alternatively, SAIF requests that the case be remanded to the AL]. From our review, it appears that
the scope of acceptance issue was raised before the AL]. Thus, we find that the AL] properly addressed the issue. Therefore, we
decline to grant SAIF's motions to strike and remand.
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claim for a symptom of the underlying disease, and not a separate condition, its denial of the preexisting
condition constituted a "back-up” denial. Id. at 501-02. The carrier was precluded from denying the
underlying condition.

On the other hand, if the carrier's acceptance is for a separate condition, the rule of Piwowar
does not apply. Boise Cascade Corp. v. Katzenbach, 104 Or App 732, 735 (1990), rev den 311 Or 261 (1991).
In Katzenbach, the court accepted the Board's finding that the claimant's wrist strain and avascular
necrosis were separate conditions. Under those circumstances, the court found that the rule of Piwowar
did not apply and it concluded that the carrier's acceptance of the strain was not an acceptance of a
claim for avascular necrosis. As the Court of Appeals has indicated, acceptance of a particular condition
does not necessarily include the cause of that condition. See Granner v. Fairview Center, 147 Or App 406,
410 (1997) (question of fact for the Board was whether the carrier's acceptance of the right patella
dislocation was an acceptance of a symptom of the claimant's preexisting knock knee condition or an
acceptance of a separate condition).

Unlike Piwowar, SAIF in this case accepted a specific condition (foraminal stenosis), not merely
symptoms. In this regard, we conclude that the medical evidence establishes that foraminal stenosis is a
separate condition and not a symptom of the underlying degenerative condition. For instance,
Dr. Grant noted that the foraminal stenosis was one of several abnormalities separate from the
underlying degenerative disease. (Ex. 1E-1). Dr. Henderson opined that 25 percent of claimant's
reduced range of motion was due to the accepted conditions of foraminal stenosis and lumbosacral strain
and 75 percent due to the degenerative disease. (Ex. 6). This report indicates that the foraminal
stenosis condition is a condition separate from the underlying degenerative condition. In addition,
examining physicians, Dr. Farris and Bald, separately diagnosed foraminal stenosis and degenerative
disc disease. (Ex. 15-6). Finally, no physnc1an on this record opined that foraminal stenosis is a
symptom of the degenerative condition at L5-51.2

Because SAIF did not accept a claim for symptoms, we conclude that the rule of Piwowar does
not apply. See Jack L. Kruger, 52 Van Natta 627 (2000) Compare Freightliner Corp. v. Christensen, 163 Or
App 191 (1999) (by accepting the claimant's low back pain, employer accepted the underlying cause or
causes of the symptoms). Accordingly, we reverse that portion of the AL]'s order determining that the
underlying degenerative disc disease condition at L5-S1 was included in SAIF's acceptance of foraminal
stenosis.

2 As previously noted, the AL]J stated that the Piwowar principle should be extended to acceptance of conditions; i.e., that
acceptance of the condition should include the process that caused the condition. Indeed, claimant points to medical evidence he
interprets as establishing that the underlying degenerative condition caused the foraminal stenosis. (Exs. 1b, 14, 11, 1], 14). Like
the ALJ, claimant argues that, under these circumstances, SAIF's acceptance of the foraminal stenosis necessarily included the
underlying condition that allegedly caused the stenosis condition. We disagree. Even if we assumed that the medical evidence
established that the degenerative condition caused the foraminal stenosis (something no physician has expressly stated in this
record), the Granner court has rejected the argument that acceptance of a particular condition necessarily includes the cause of that
condition. Granner v. Fairview Center, 147 Or App at 410. Therefore, the question here is whether acceptance of claimant's
foraminal stenosis is acceptance ofa symptom of the pree)astmg degenerative disc dxsease condition or an acceptance of a separate
condition. As the Granner court noted, that is a question of fact for the Board to answer. Having reviewed this record, we -
conclude that acceptance of foraminal stenosis was acceptance of a condition separate from the underlying degenerative condition.

3mn Kruger, we also held that, unlike Piwowar, the carrier had accepted specific conditions, not merely symptoms.
Because the carrier did not accept a claim for symptoms, we concluded that the rule of Piwowar did not apply.

4 we also uphold SAIF's July 21, 1998 denial of claimant's "combined" condition at L5-S1 on the merits. In this regard,
we note that Dr. Henderson opined that claimant's preexisting degenerative disc disease is 75 percent responsible for the disability
and need for treatment of the "combined condition.” (Ex. 11). Examining physicians, Drs. Bald and Farris, concluded that
claimant’s preexisting degenerative disc disease is the major contributing cause of the disability of the combined condition. (Ex. 15-
8). This evidence is unrebutted. Accordingly, we conclude that claimant's preexisting degenerative disc disease is the major
contributing cause of the need for treatment and disability of the "combined condition, " consisting of the compensable injury
(resulting in a lumbar strain and foraminal stenosis at L5-S1) and the preexisting degenerative disc disease.
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ORDER

The AL]J's order dated April 8, 1999 is reversed in part and affirmed in part. That portion of the
ALJ's order that set aside SAIF's denial of L5-S1 degenerative disease is reversed. SAIF's denial is
reinstated and upheld in its entirety. The ALJ's attorney fee award is also reversed. The remainder of
the AL]J's order is affirmed.

April 28, 2000 Cite as 52 Van Natta 774 (2000)

In the Matter of the Compensation of
KAREN L. GILL, Claimant
WCB Case No. 99-02766
ORDER ON REVIEW
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Meyers and Phillips Polich.

Claimant, pro se, requests review of Administrative Law Judge (ALJ) Hazelett's order that upheld
the insurer's denial of her current head, neck, right eye, right shoulder, elbows, wrists, hands, low back
and seizure conditions. In her request for review, claimant asserts that she sustained injuries because of

"work in 1992.” Claimant's request for review also includes a copy of the AL]'s Opinion and Order with
her remarks written in the margins. We treat her submission as a motion for remand. On review, the
issues are compensability and remand.

We adopt and affirm the ALJ's order with the following change and supplementation. In the last
full paragraph beginning on page 3 and continuing on page 4, we change the word "probable” in the
fourth sentence to "possible."

Claimant's request for a review includes a copy -of the ALJ's Opinion and Order with her
remarks written in the margins. To the extent claimant is attempting to introduce additional evidence we
treat claimant's references as a motion to remand.

Our review is limited to the record developed at hearing. ORS 656.295(5). Therefore, we treat
claimant's post-hearing submission as a motion for remand to the AL] for further development of the
hearings record. See Judy A. Britton, 37 Van Natta 1262 (1985). However, we may only remand to the
ALJ if we find that the record has been improperly, incompletely, or otherwise insufficiently developed.
ORS 656.295(5); Bailey v. SAIF, 296 Or 41, 45, n. 3 (1983). To merit remand for consideration of
additional evidence, it must be clearly shown that the evidence was not obtainable with due diligence at
the time of the hearing and that the evidence is reasonably likely to affect the outcome of the case. See
Compton v. Weyehaeuser Co., 301 Or 641, 646 (1986); Metro Machinery Rigging v. Tallent, 94 Or App 245,
249 (1988).

Claimant's remarks written in the margins of the copy of the AL]'s Opinion and Order include
additional evidence not submitted at the hearing. Although such evidence apparently pre-dates the
hearing, claimant has not shown why such evidence was not obtainable, with due diligence, before the
hearing.] Moreover, claimant has not shown how such evidence would affect the outcome of the case.
Under these circumstances, we decline to remand this matter to the AL] for submission of further
evidence.

In her request for review, claimant asserts that she sustained multiple injuries because of "work
in 1992, which we have interpreted as two perforated disks, two spurs in her neck, two ruptured disks
and two spurs in her tailbone. The insurer contends that those conditions were not among those
claimant initially sought to have included in the Notice of Acceptance and; therefore, those conditions
are raised for the first time on review. Alternatlvely, the insurer argues that there is no medical evidence
to support compensability of such conditions.

1 we note that claimant did not appear at the hearing, although the ALJ indicated that he had considered a letter
submitted by claimant in support of her claim.
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There is no indication in the record that claimant previously raised compensability of the
aforementioned conditions and the AL] did not address that issue. The claim litigated at the hearing
concerned the causal relationship between the 1991 injury claimant sustained while working for the
employer and her current head, neck, right eye, right shoulder, elbows, wrists, hands, low back and
seizure conditions. The issue in dispute did not pertain to a 1992 injury. The record indicates that
claimant was terminated from her employment with the at-injury employer in 1991. (Exs. 8-2, 54-3). We
decline to address this issue because it was raised for the first time on review.2 See Stevenson v. Blue
Cross of Oregon, 108 Or App 247 (1991).

ORDER

The ALJ's order dated December 7, 1999 is affirmed.

2 In her request for review, claimant also refers to alleged problems she had with a physician regarding an independent
medical examination. This is a matter that must be raised before a different forum, not the Workers' Compensation Board.

April 28, 2000 Cite as 52 Van Natta 775 (2000)

In the Matter of the Compensation of
DALE L. ILG, Claimant
WCB Case No. 99-04012
ORDER ON REVIEW
Nicholas M. Sencer, Claimant Attorney
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Haynes and Bock.

The insurer requests review of Administrative Law ]udge (ALJ) Herman's order that set aside its
denial of claimant's low back injury claim. On review, the issue is compensability.] We reverse.

FINDINGS OF FACT
We adopt the AL]'s "Findings of Fact.”
CONCLUSIONS OF LAW AND OPINION

Claimant has a 17 year history of low back problems, including multiple injuries and 4 surgeries.
In December 1982, claimant suffered an acute lumbar strain at work and missed about 6 months of
work. He had ongoing low back symptoms after he returned to work and an increase in symptoms in
April 1984. In October 1984, claimant had surgery, a bilateral posterolateral fusion at [4-5. He was off
work for about a year after this surgery.

Claimant re-injured his low back in October 1986 and in September 1987. After the 1987 injury,
his condition was diagnosed as recurrent lumbosacral strain superimposed on grade 1 spondylolisthesis
L4-5 with a spondylolysis at L4-5; his fusion was also incomplete on one side. Claimant's low back pain
persisted. Dr. Waldram became claimant's attending physician and he performed a laminectomy at 14-5
and L5-S1, bilateral with operative fusion L4-S1, using Steffe plates, on March 29, 1988. Claimant
returned to work as a truck driver 3 months later.

Claimant suffered worsened low back pain in November 1990. Dr. Waldram performed a fusion
at 14-5 and 1L5-51, with Wiltse type fixation and insertion of a spinal stimulator, in January 1992. The
stimulator was removed in September 1992.

1 The insurer moves to strike claimant's "sur-reply” brief. We need not address the insurer's motion because we have
not considered the disputed arguments. See OAR 438-011-0020(1) & (2).
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Dr. Waldram performed a closing exam in November 1992, noting that "a pseudo-arthrosis” had
caused the need for surgery. He restricted claimant to lifting 20-25 pounds, rarely 35 pounds, but no
more.

Claimant sought treatment for progressively worsened low back pain in April 1993. Dr.
Waldram took him off work for 2 weeks.

Claimant re-injured his low back in December 1996 and April 1997. June 1997 films revealed
motion at 14-5 and a broken rod at the superior end, and findings suggestive of a small disc fragment or
herniation at L3-4. (Exs. 18-21). Dr. Waldram performed a solid fusion from L4 to S1 on November 12,
1997. He removed the fixation device implanted in 1992 and fragments of the electric stimulator also
implanted in 1992. Dr. Waldram released claimant to light duty work on January 7, 1998.

Claimant returned to truck driving and sought treatment for persistent right leg symptoms in
March 1998. Dr. Waldram advised claimant against truck driving and iron work.

On January 6, 1999, claimant injured his low back again, when he grabbed the end of a heavy
piece of channel iron at work. He experienced the immediate onset of intense low back pain.

Dr. Waldram reviewed claimant's records and films and opined that claimant had "a lot of
collapse of the vertebral bodies” since June 1997. (Ex. 32A). He diagnosed status post fusion with acute
back strain and possible acute radicular irritation. A myelogram and CT scan revealed an "anterior
extradural defect" at L3-4. (Exs. 33-34). Dr. Waldram also noted that the L34 facet joints above the
fusion were deteriorating. (Ex. 34A)

Claimant filed a claim for the January 6, 1999 injury, which the insurer denied.

The ALJ found the claim compensable, based on Dr. Waldram's reasoning, which the AL]J found
persuasive. The ALJ relied on Dr. Waldram's advantage as claimant's longtime treating physician,
noting that he performed claimant's 1988, 1992, and 1997 fusion surgeries. The AL] also noted Dr.
Waldram's observation that a comparison of claimant's 1997 and 1999 films revealed a pathological
worsening: Claimant's L34 disc was small and equivocal in 1997 and it was large in 1999. The AL]J
further noted that Dr. Waldram attributed claimant's current symptomatology to his new pathology;
claimant's prior right leg symptoms had resolved (before the 1999 injury); and claimant had been able to
perform his regular work without symptoms (causing disability or requiring medical treatment) -- until
the 1999 injury. Therefore, based on Dr. Waldram's opinion, the AL] concluded that claimant carried
his burden under ORS 656.005(7)(a)(B).

We agree that claimant is subject to the "major contributing cause” standard of proof under the
statute, because his preexisting low back condition combined with the 1999 injury to cause his need for
treatment or disability for his current condition. Because Dr. Waldram provides the only medical
opinion supporting the claim, the question is whether that opinion is sufficient to carry claimant's
burden. We conclude that it-is not, based on the following reasoning.

We acknowledge that Dr. Waldram was in a particularly good position to evaluate and compare
claimant’s condition before and after the 1999 incident, because of his long-term status as claimant's
attending physician. However, the doctor's advantageous position is not a substitute for causal analysis,
particularly in a medically complicated case like this.

Dr. Waldram noted that claimant's 1998 symptoms resolved before the 1999 injury and he was
able to perform physically intensive work until he had severe lumbar pain with that injury. On this
basis, Dr. Waldram initially concluded that the work injury "must have fundamentally changed
[claimant's] lumbar spine and herniated disc.” (Ex. 40). He opined that claimant's L3-4 disc was
"previously very small, and certainly, with an episode of injury he had, and [sic] acute onset of
symptoms, it seems to me more probable that his symptoms are related to the more recent injury, rather
than to his old work injury.” (Ex. 41). We find the former reasoning unpersuasive because it is based
solely on temporal reasoning. We find the latter opinion similarly unpersuasive, because it addresses
claimant's symptoms only, it does not explain away or otherwise discount the contribution of claimant's
undisputed preexisting condition, and claimant had several (not just one) prior work injuries.
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Later, Dr. Waldram concurred with an opinion letter mdlcatmg" that clalmant s preexisting L34
disc herniation was small and not clinically significant. He dlsagreed with_ theé examining physician's
opinion that "most of the damage was done" before the 1999 m]ury, considering the "large extradural
defect” discovered after 'the injury. " "(Ex. 43). Therefore, based“onclaitafit's history (including his
treatment since 1988, his ability to-work before the injury, and the meéchanism of the injury) and his
diagnostic films (comparing the disc in 1997 to the disc in 1999), Dr. Waldram concluded that the 1999
injury was the major contributing.cause of claimant's current disability~and-need for treatment for his
L34 disc. (Id.; see Ex. 44).

A close examination of Dr. Waldram's reasoning reveals that his conclusion is essentially based
on the fact that claimant's L34 disc was symptomatically and pathologically worse in early 1999 than it
had been when previously filmed in 1997. But claimant's films and symptoms do not necessarily mean
the 1999 injury caused his combined 1999 disc condition (or disability and need for treatment therefore).

A medical opinion must consider and evaluate the relative contributions of compensable and
noncompensable causes in order to be persuasive. See Dietz v. Ramuda, 130 Or App 397, 401 (1994), rev
dismissed 320 Or 416 (1995). Although the work activities that precipitate a claimant’s injury or disease
may be the major contributing cause of the condition, that is not always the case. Id.

Here, it is undisputed that claimant's noncompensable preexisting L3-4 disc condition
contributes to his current L3-4 condition. And Dr. Waldram's only response to the examiner's opinion
that further disc material could extrude from claimant's previously torn annulus "with relative ease,”
was to state that claimant was working without problems until the 1999 injury. (See Exs. 37-2, 43).
Although such facts establish the temporal relationship between the injury and claimant's symptoms,
they do not, in our view, persuasively explain why or how the injury contributes more to claimant'’s
current condition than all other causes combined. See McGarrah v. SAIF, 296 Or 145, 146 (1983).

Under these circumstances, we find Dr. Waldram's opinion unpersuasive because it is
inadequately reasoned. See Vicki F. Brown, 51 Van Natta 1961 (1999) (treating doctor's opinion
inadequately explained and unpersuasive because it was based on the temporal relationship between the
claimant's work and her symptoms, without explaining why work contributed more than undisputed
preexisting condition). Accordingly, in the absence of persuasive evidence supporting the claim, we
uphold the insurer's denial.

ORDER

The ALJ's order dated December 14, 1999 is reversed. The insurer's denial is reinstated and
upheld. The AL]J's attorney fee award is reversed.
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In the Matter of the Compensation of
MICHAEL E. LOPEZ, Claimant
WCB Case No. 99-05856
ORDER ON REVIEW
. Welch, Bruun & Green, Claimant Attorneys
VavRosky, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

The self-insured employer requests review of Administrative Law Judge (AL]J) Herman's order
that increased claimant's unscheduled permanent disability award for a cervical condition from 14
percent (44.8 degrees), as awarded by an Order on Reconsideration, to 16 percent (51.2 degrees). On
review, the issue is unscheduled permanent disability. We reverse.

FINDINGS OF FACT
We adopt the AL]J's Findings of Fact.

CONCLUSIONS OF LAW AND OPINION

The ALJ increased claimant's unscheduled permanent disability award for his cervical strain
condition to 16 percent. In doing so, the AL]J relied on the impairment findings and opinion of the
medical arbiter, Dr. Berselli. (Ex. 50). On review, the employer contends that we should rely instead
on the findings of examining physician Dr. Rosenbaum, with which claimant's attending physicians
concurred. (Exs. 40, 41, 42). On that basis, the employer argues that the Order on Reconsideration
award of 14 percent unscheduled permanent disability should be reinstated.

Evaluation of a worker's disability is as of the date of issuance of the reconsideration order.
ORS 656.283(7). When rating impairment, only the opinions of the attending physician and the medical
arbiter, if any, may be considered. See Koitzsch v. Liberty Northwest Ins. Corp., 125 Or App 666 (1994).
Where a medical arbiter is used, as in this case, we do not automatically rely on the medical arbiter's
opinion in evaluating impairment, but rather, rely on the most thorough, complete, and well-reasoned
evaluation of impairment due to the injury. See David L. Glenn, 49 Van Natta 1251 (1997); Carlos S.
Cobian, 45 Van Natta 1582 (1993).

The employer contends that the opinion of Dr. Rosenbaum is the most thorough and well-
reasoned, and therefore more persuasive. Dr. Rosenbaum performed an evaluation at the request of the
employer on May 5, 1998. (Ex. 40). Dr. Rosenbaum found that claimant had permanent impairment,
but stated that only 50 percent of the impairment was secondary to the compensable injury, whereas 50
percent was related to claimant's preexisting degenerative condition. (Ex. 40-5).

Here, the medical arbiter’s findings were made almost a year after those of Dr. Rosenbaum, and
one and a half months before the Order on Reconsideration. (Exs. 40, 50, 51). However, impairment
findings that are later in time and closer to the date of the reconsideration order are not always more
persuasive. Charlene L. Vinci, 47 Van Natta 1919 (1995). That factor alone is not decisive, if the
preponderance of medical evidence argues in favor of a different level of impairment. David J. Rowe, 47
Van Natta 1295, 1297 (1995). We agree with the employer that Dr. Rosenbaum's report is more
thorough and well-reasoned than Dr. Berselli's relatively sparse arbiter examination report. Unlike the
ALJ, therefore, we decline to rely on the impairment findings of the medical arbiter, Dr. Berselli.

Moreover, Dr. Berselli incorrectly understood claimant's accepted condition to be "cervical
spondylosis,” as opposed to "cervical strain.” (Exs. 15, 50-2). We have previously held that where the
medical arbiter expressly relates a claimant's impairment to causes other than the compensable injury,
the arbiter's opinion is not persuasive evidence of injury-related impairment. See Manuel G. Garcia,
48 Van Natta 1139, 1140 (1996); Julie A. Widby, 46 Van Natta 1065 (1994). For that reason as well, we
find Dr. Rosenbaum's impairment findings, as concurred in by claimant's treating physician, to be more
persuasive than those of the medical arbiter Dr. Berselli.

Based on the aforementioned attending physician - ratified findings, we conclude that claimant
is not entitled to an unscheduled permanent disability award beyond the 14 percent granted by the
Order on Reconsideration. Consequently, the ALJ's order that had increased claimant's award to 16
percent is reversed and the Order on Reconsideration award is reinstated.
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In the Matter of the Compensation of '

ELIZABETH MARKUSON, Claimant - R

. WCB Case No. 99-05117 N

ch ORDER ON REVIEW . ool

Willner, Wren Hill & Uren, Claimant Attorneys
Relmsch et al, Defense Attorneys

v :
s

Reviewed by Board Members Phllhps Polich and Haynes.

The insurer requests review' of Admmlstratlve Law ]udge (ALJ) Black s order that set aside its
denial of claimant's current cervical condition. On review, the issue is compensability. We affirm.

FINDINGS OF FACT
We adopt the ALJ's findings of fact.
CONCLUSIONS OF LAW

The AL]J set aside the insurer's current condition denial based on Croman Corporation v. Serrano,
163 Or App 136 (1999). We affirm the AL]'s order, but on a different basis.

Claimant suffered a compensable cervical strain condition as related to her July 25, 1996 injury.
Through litigation, the insurer accepted the cervical strain condition on June 3, 1999. (Exs. 48, 49). Also
on June 3, 1999, the insurer closed claimant's claim via a Notice of Closure awarding no permanent
disability. (Ex. 50). On June 10, 1999, the insurer issued a denial of claimant's current cervical strain
condition. Asserting that the strain had combined with a preexisting condition, the insurer contended
that the injury was no longer the major contributing cause of the need for treatment or disability for the
combined condition. (Ex. 52). However, the parties agree that claimant has not sought treatment for
that condition since September 1996. Claimant is also not currently requesting medical services for the
cervical strain condition.

Absent a current claim for benefits, a denial of a previously accepted claimis a prospective
denial, and therefore improper. Evanite Fiber Corp. v. Striplin, 99 Or App 353 (1989). This is true even
of "post-closure” denials. Striplin, 99 Or App at 357. Here, the insurer acknowledges that claimant has
not sought medical services for her compensable cervical strain condition since September 1996. (App.
Br. at 3). Because the insurer's "current condition” denial was not issued in response to any current
claim for benefits, we find that it was aimed improperly at denying future responsibility for the claim.
99 Or App at 357. -

In Jose D. Rodriguez, 49 Van Natta 703 (1997), the claimant had an accepted left wrist sprain
condition. Later medical evidence indicated that the left wrist sprain had combined with a preexisting
left wrist fracture and arthritis conditions. On June 26, 1996, the employer denied the claimant’s current
left wrist condition. However, the claimant had not sought medical treatment for his left wrist condition
since October 24, 1995.  Although the claimant's treating physician speculated that the claimant might
need wrist surgery in the future, there was no current request for surgery, nor were any medical
services being provided for the left wrist condition at the time of the denial. We held that the
employer's denial was procedurally improper as a prospective denial of benefits. 49 Van Natta at 704.

In Green Thumb v. Basl, 106 Or App 98 (1991), the court held that a denial may not be
prospective in nature if it denies a current need for treatment as opposed to future benefits. However,
in Basl, although there were no unpaid medical bills, the claimant was receiving chiropractic treatment
for her low back condition at the time that the employer issued its denial. Green Thumb v. Basl, 106 Or
App at 100. There was therefore a current need for medical services which, as a procedural matter, the
employer properly denied. The court distinguished Striplin on that basis. 106 Or App at 101.

Here, there has been no ongoing treatment, nor any request for medical services related to
claimant's cervical strain condition, since September 1996. A fortiori, based on Striplin and Rodriguez, the
insurer's June 10, 1999 "current condition” denial was an improper prospective denial of claimant's
cervical strain condition. In lieu of the AL]J's reasoning, for the reasons expressed above, we therefore
concur with the ultimate decision of the ALJ to set aside the insurer's denial.
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Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4), and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,250, payable by the insurer. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant's respondent's brief), the complexity of the issue and the value of the interest involved.

ORDER

The ALJ's order dated December 16, 1999 is affirmed. For services on review, claimant's
attorney is awarded $1,250, payable by the insurer. '

May 2, 2000 Cite as 52 Van Natta 782 (2000)

In the Matter of the Compensation of
SHERRYL A. BRONG, Claimant
WCB Case No. 99-01868
ORDER OF ABATEMENT
Swanson, Thomas & Coon, Claimant Attorneys
Meyers, Radler, et al, Defense Attorneys

The self-insured employer requests abatement and reconsideration of our April 3, 2000 order that
reversed an Administrative Law Judge's (AL]'s) order that upheld the self-insured employer's denial of
claimant's occupational disease claim for a cervical condition. The employer contends that we erred in
evaluating the medical evidence.

In order to further consider this matter, we withdraw our April 3, 2000 order. Claimant is
granted an opportunity to respond. To be considered, claimant's response must be filed within 14 days
of the date of this order. Thereafter, we shall take this matter under advisement.

IT IS SO ORDERED.
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In the Matter of the Compensation of
TOMMY A. FORSYTHE, Claimant
WCB Case No. 99-06610
ORDER ON REVIEW
Black, Chapman, et al, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Biehl and Meyers.

Claimant requests review of Administrative Law Judge (AL]) Mongrain's order that upheld the
SAIF Corporation's denial of his occupational disease claim for left carpal tunnel syndrome. On review,
the issue is compensability.

We adopt and affirm the ALJ's order with the following supplementatlon

Clmmant argues that Dr. Button's opinion on causation mdlrectly stated that his work activity
was the major contributing cause of his left carpal tunnel syndrome (CTS). Claimant contends that,
when Dr. Button's opinion is "adjusted to ‘correct his misperceptions of fact," it carries his burden of
proving medical probability. (Claimant's opening brief at 13).

We acknowledge that no incantation of "magic words" or statutory language is required to
establish the compensability of a claim, provided the opinion otherwise meets the appropriate legal
standard. Freightliner Corp. v. Arnold, 142 Or App 98 (1996). Here, however, even if we disregard the
references in Dr. Button's report to a videotape that was not admitted in evidence, we find that his
report is not sufficient to establish that claimant's work activities were the major contributing cause of
his left CTS.

Dr. Button reported that claimant's work was a "materially contributing cause of the onset of
symptoms” and the work exposure at the employer "has contributed to some degree” relative to his
present left CTS. (Ex. 7-6). Dr. Button concluded, however, that "[i]t is very difficult to ascertain as to
whether that brief, distant work exposure was the major contributing cause of the onset of the
condition, perpetuation of symptoms, and now need for surgical left carpal tunnel release.” (Id.) In
addition, Dr. Button did not believe claimant had given him an accurate history of his activities. (Id.)
We agree with the ALJ that Dr. Button's report is not sufficient to establish that claimant's work
activities were the major contributing cause of his left CTS. See ORS 656.802(2)(a).

Claimant questions the accuracy of Dr. Button's understanding of the mechanics of his work, as
well as his understanding of the amount of claimant's work exposure. To the extent that Dr. Button had
an inaccurate history, his opinion on causation is not persuasive. See Miller v. Granite Construction Co.,
28 Or App 473, 478 (1977) (medical opinions that are not based on a complete and accurate history are
not persuasive). Although claimant urges us to "adjust” Dr. Button's opinion to correct his
"misperceptions” of fact, our findings must be based on medical evidence in the record and the
reasonable inferences that can be drawn from the medical evidence. See SAIF v. Calder, 157 Or App 224
(1998). We do not agree with claimant that changing the facts upon which Dr. Button based his opinion
is a reasonable inference. We agree with the AL] that claimant has failed to sustain his burden of
proving compensability.

ORDER

The ALJ's order dated December 22, 1999 is affirmed.
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In the Matter of the Compensation of
JAMES P. LAVIN, JR., Claimant
WCB Case Nos. 99-08348, 99-06593 & 99-06592
ORDER ON REVIEW
Hornecker, Cowling, et al, Defense Attorneys

Reviewed by Board Members Phillips Polich and Haynes.

Claimant, pro se, requests review of that portion of Administrative Law Judge (AL]) Howell's
order that upheld the self-insured employer's denial of claimant's claim for a right foot/ankle injury.
‘With his request for review, claimant has attached several documents. We treat this submission as a
motion for remand. In its brief on review, the employer requests sanctions against claimant for
claimant's alleged failure to provide "pre hearing" discovery. On review, the issues are remand,
compensability, and sanctions. We deny the motions and affirm.

FINDINGS OF FACT
We adopt the AL]'s "Findings of Fact."
CONCLUSIONS OF LAW AND OPINION

We adopt the ALJ's "Conclusion,” except for the last sentence of the second full paragraph on
page 4.

In addition, we offer the following supplementation regarding the parties’ motions.

Claimant has included several docurnents with his request for review. Some, but not all, of
these documents duplicate exhibits admitted at hearing, (See Exs. 14-1-5, 18-1-2, 19-2, 22-2, 23). In
addition, claimant submits a typewritten "Interview Summary" dated June 14, 1999, apparently
annotated by claimant; a November 18, 1999 operative report describing surgery performed on
claimant's left shoulder; a physician's authorization for return to modified work dated December 20,
1999; a cover letter from the Department of Veterans Affairs dated December 15, 1999, referencing
enclosure of medical information dated June 7, 1999 and thereafter; a June 7, 1999 urgent care clinic
report and blood test results; july 21, 1999 medical reports discussing claimant's right shoulder and left
ankle conditions; a September 21, 1999 chart note; incomplete December 9, 1999 progress notes; a "Work
Status Notification” and chart note dated June 7, 1999, and chart notes dated June 11 and June 15, 1999.

Our review is limited to the record developed at hearing. ORS 656.295(5). Therefore, we treat
claimant’s post-hearing submissions (i.e., those not already admitted) as a motion for remand to the AL]
for further development of the hearings record. Judy A. Britton, 37 Van Natta 1262 (1985). We consider
the post-hearing submission only for the purpose of determining whether remand is appropriate.

We may remand to the AL] only if we find that the hearings record has been "improperly,
incompletely or otherwise insufficiently developed.” Id. Remand is appropriate upon a showing of
good cause or other compelling basis. Kienow's Food Stores v. Lyster, 79 Or App 416 (1986). To merit
remand for consideration of additional evidence, it must clearly be shown that the evidence was not
obtainable with due diligence at the time of the hearing and that the evidence is reasonably likely to
affect the outcome of the case. Compton v. Weyerhaeuser Co., 301 Or 641, 646 (1986) Metro Machinery
Rigging v. Tallent, 94 Or App 245, 249 (1988).

There is no showing in this case that these documents were unobtainable with due diligence at
the time of the hearing. In any case, we find that none of the submitted materials would be reasonably
likely to affect the outcome of the case. Under these circumstances, we find no compelling basis for
remanding and we conclude that the case has not been improperly, incompletely, or otherwise

1a compelling basis exists when the evidence: (1) concerns disability; (2) was not obtainable at the time of the hearing;
and (3) is reasonably likely to affect the outcome of the case. Id.
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insufficiently developed without the additional evidence. Consequently, remand is not appropriate and
claimant's motion is denied.2 See Ana M. Martinez, 51 Van Natta 800 (1999).

In its brief, the employer asks us to impose Sanctions against claimant for his alleged failure to
provide appropriate discovery.

The Board's authority to impose sanctions arises out of ORS 656.390(1). The statute provides
that if a party requests review by the Board of an ALJ's decision and the Board finds that the appeal was
frivolous or was filed in bad faith or for the purpose of harassment, the Board "may impose an
appropriate sanction upon the attorney who filed the request for review.” Thus, by its terms,
ORS 656.390(1) only provides for sanctions against an attorney who files. a frivolous request for review.
Here, claimant is unrepresented and there is no evidence that he is an attorney. Therefore, ORS
656.390(1) does not apply and the employer's motion for sanctions is demed See Neal Falls, 49 Van
Natta 465, 466 (1997)

ORDER

The AL]J's order dated December 9, 1999 is affirmed.

2 The Workers' Compensation Board is an agency of the State of Oregon and an adjudicative body. It addresses issues
presented to it from dispuiting parties. Because of that role, the Board cannot extend advice to the parties. Nonetheless, the Board
notes that claimant is unrepresented. Under such circumstances, if he has further questions, claimant may wish to consult the
Workers' Compensation Ombudsman, whose job it is to assist injured workers in such matters. The Ombudsman may be
contacted, free of charge, at 1-800-927-1271, or written to at Department of Consumer and Business Services, Workers'
Compensation Ombudsman, 350 Winter St. NE, Salem, OR 97310.

May 3, 2000 ' ' Cite as 52 Van Natta 785 (2000)

In the Matter of the Compensation of
DENICE K. DRUSHELLA, Claimant
WCB Case Nos. 99-03676 & 98-03957
ORDER OF ABATEMENT
Welch, Bruun & Green, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

On April 3, 2000, we issued an Order on Review that reversed an Administrative Law Judge's
(AL)'s) order that had set aside the SAIF Corporation's denial of claimant's "left upper extremity
symptom complex.” Denice K. Drushella, 52 Van Natta 621 (2000). Contending that our decision
contains legal and factual errors, claimant seeks reconsideration of the order.

In order to consider claimant's arguments, we withdraw our April 3, 2000 order. SAIF is
granted an opportunity to respond. To be considered, that response must be filed within 14 days from
the date of this order. Thereafter, we will take this matter under advisement.

IT IS SO ORDERED.
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In the Matter of the Compensation of
JEFFREY T. BLANCHARD, Claimant
WCB Case No. 98-09313
ORDER ON REVIEW
Sather, Byerly, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

Claimant, pro se, requests review of Administrative Law Judge (ALJ) Mills' order that found that
claimant was not entitled to temporary disability. The self-insured employer contends that the Board is
without jurisdiction because filing of the request for review was procedurally defective. On review, the
issues are jurisdiction and temporary disability. We affirm.

FINDINGS OF FACT
Claimant has an accepted claim for bilateral carpal tunnel syndrome. (Exs. 33, 35). In June
1998, the employer issued a Notice of Closure awarding only temporary disability. An Order on
Reconsideration rescinded the Notice of Closure after finding that the claim was prematurely closed.
(Ex. 40-2). An AL]J affirmed the Order on Reconsideration. (Ex. 42).
Claimant requested a hearing alleging entitlement to temporary disability as of June 4, 1998.

CONCLUSIONS OF LAW AND OPINION

The ALJ found that, because claimant did not attend the hearing and testify, claimant was
relying only on hearsay statements contained in the documentary record, which the ALJ found was
insufficient to carry claimants burden of proof.

On review, the employer first asserts that claimant did not provide timely copies of his request
for review. According to the employer, this procedural defect prevents the Board from having
jurisdiction of the matter. However, the record establishes that a Board computer-generated letter
acknowledging the request for review was mailed to the employer and its attorney on January 14, 2000,
the 28th day after the ALJ's December 17, 1999 order. Under such circumstances, we conclude that it is
more probable than not that the employer received actual notice of claimant's appeal within the
statutory time period. See Grover Johnson, 41 Van Natta 88 (1989).

Turning to the merits of claimant's appeal, we agree with the ALJ that claimant did not prove
entitlement to temporary disability and we adopt the reasoning in the order.! Furthermore, we find no
authorization from the attending physician for temporary disability, as required by ORS 656.262(4)(g).

ORDER

The ALJ's order dated December 17, 1999 is affirmed.

1 Claimant did not submit a brief on review. In requesting review, claimant stated that he was entitled to some type of
permanent partial disability[.] It is at claim closure that the determination is made regarding permanent disability. Because the
claim currently is open and the hearing concemed only temporary disability, we do not decide any entitlement to permanent
disability.
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In the Matter of the Compensation of
CARL L. CHARLES, Claimant
WCB Case No. 99-01918
ORDER ON REVIEW
Dale C. Johnson, Claimant Attorney
John M. Pitcher, Defense Attorney

Reviewed by Board Members Haynes and Biehl.

The self-insured employer requests review of Administrative Law Judge (ALJ) Livesley's order
that affirmed an Order on Reconsideration finding that claimant's neck injury claim was prematurely
closed. On review, the issue is premature claim closure. We affirm.

FINDINGS OF FACT
We adopt the AL]J's Findings of Fact.
CONCLUSIONS OF LAW AND OPINION

Claimant has an accepted claim for cervical dorsal strain, C5-6 disc herniation, surgery and
fusion. An August 3, 1998 Determination Order found claimant medically stationary February 18, 1998 .
and closed the claim. On October 26, 1998, an Order on Reconsideration rescinded the Determination
Order, finding that the claim was prematurely closed.

The AL] agreed with this conclusion, reasoning that the more persuasive medical opinions
showed that claimant was not medically stationary as of claim closure. The employer contends that the
persuasive medical evidence shows that there was no actual expectation of 1mprovement and, thus,
claimant was medically stationary.

"Medically stationary” means that no further material improvement would reasonably be
expected from medical treatment or the passage of time. ORS 656.005(17). Whether or not claimant is
medically stationary is primarily a medical question. Harmon v. SAIF, 54 Or App 121 (1985). Claimant's
condition and the prospect of any material improvement are evaluated as of the date of closure, without
consideration of subsequent changes in his condition. Sullivan v. Argonaut Ins. Co., 73 Or App 694
(1985).

Here, claimant's previous treating physician, Dr. Gallo, found claimant's neck condition
medically stationary on June 2, 1997. (Ex. 10-2). Although the employer issued a Notice of Closure
based on that declaration, an Order on Reconsideration rescinded the Notice of Closure and ordered that
the claim remain open. (Ex. 13).

Claimant then designated Dr. Simmons as his attending physician. (Ex. 13A). On February 18,
1998, claimant was evaluated by examining physicians, Drs. Morton, Lammers, Dordevich, and Labs.
Their report found claimant "medically stationary in regard to the accepted cervical/dorsal condition."
(Ex. 18-29). ’

When asked whether he concurred "with the findings of the report,” Dr. Simmons checked both
"yes" and "no," adding that he didn't honestly know. (Ex. 19). Dr. Gallo concurred with the report.
(Ex. 20).

A Determination Order issued on August 3, 1998, finding claimant medically stationary on
February 18, 1998. (Ex. 23). On August 13, 1998, Dr. Simmons wrote to the claims processor that,
when asked whether he concurred with the panels report, he marked "yes and no * * *, meaning I
could not answer them or there are yes and no components[.]" (Ex. 24).

On September 11, 1998, Dr. Simmons wrote to claimants attorney, further explaining that he
"could not say just yes or no, because I was not present during the examination when the findings were
-made.” (Ex. 26-1). Dr. Simmons added that he "certainly did not feel that [claimant's] neck condition
had reached a medically stationary status as of February 18, 1998 or by the date of my response, April 6,
1998." (ld.) Finally, Dr. Simmons indicated that he did agree with the panel's recommendation that
claimant undergo physical therapy since it "holds a reasonable expectation for improved ranges of
motion of the cervical spine[.]" (Id. at 2).

R
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We find Dr. Simmons' opinion most persuasive concerning claimant's medically stationary
status. Dr. Simmons is the treating physician and was the most familiar with claimant's condition at the
time of claim closure, in contrast to the examining panel, which saw claimant only one time, and Dr.
Gallo, who had not treated claimant since November 1997. Although Dr. Simmons first indicated at
least some agreement with the panel's report, he later explained why he provided such a response and
also discussed why he did not consider claimant medically stationary.at the time of the panel's
examination or when he provided his response. Finally, Dr. Simmons stated that he expected material
improvement in claimant's condition with a course of physical therapy.

Thus, based on Dr." Simmons' opinion that claimant was not medically stationary, we conclude
that claimant showed that the claim was prematurely closed.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,000, payable by the employer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
claimant's appellate brief), the complexity of the issue, and the value of the interest involved.

ORDER

The AL]J's December 17, 1999 order is affirmed. For services on review, claimant's attorney is
awarded an assessed fee of $1,000, to be paid by the self-insured employer.

May 3, 2000 . Cite as 52 Van Natta 788 (2000)

In the Matter of the Compensation of
LARRY L. LITTLE, Claimant
WCB Case Nos. 99-05373 & 99-01897
ORDER ON RECONSIDERATION
Kryger, et al, Claimant Attorneys
Meyers, Radler, et al, Defense Attorneys
Julie Masters (Saif), Defense Attorney

The SAIF Corporation has requested reconsideration of our April 7, 2000 order that adopted and
affirmed an Administrative Law Judge's (AL]'s) order that: (1) set aside its compensability and
responsibility denial of claimant's current low back condition; and (2) upheld Wausau's denial of
responsibility for the same condition. SAIF argues that we erred in characterizing its’ denial
as a "current condition” denial and in evaluating the medical evidence.

We withdraw our April 7, 2000 order for reconsideration. After reviewing SAIF's motion and
our prior order, we adhere to and republish our April 7, 2000 order The parties' rights of appeal shall
begin to run from the date of this order. '

IT IS SO ORDERED.

1 we acknowledge SAIF's contention that we mischaracterized its denial as a "current condition” denial. However, the
medical evidence uniformly indicates that claimant has but one low back condition, despite her several diagnoses. There is no
evidence that claimant's current low back diagnoses are medically separable. Consequently, we continue to agree with the ALJ
that SAIF in fact denied claimant's current low back condition. (Opinion and Order p. 10). We also continue to agree with
the ALJ that Dr. Nash’ opinion persuasively establishes that claimant's injury during SAIF's coverage was the major contributing
cause of his current disability and need for treatment for her low back. (See Exs. 51-3, 63, 64-2, 67-11-13, 67-17-18, 67-20-22, 67-28-
29).
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In the Matter of the Compensation of
JOSEPH L. CILIONE, Claimant
WCB Case No. 97-08921
ORDER REPUBLISHING ORDER ON REVIEW

It has come to our attention that a copy of the Board's September 22, 1998 Order on Review, as
corrected September 28, 1998, was not mailed to the noncomplying employer. Inasmuch the prior order
has not become final, we address the employer's contentions regarding the compensability of
claimant's injury claim.

A Board order is final unless within 30 days after the date of mailing of coples of such order,
one of the parties appeals to the Court of Appeals for judicial review. ORS 656. 295(8).1 Copies of the
Board order shall be sent by mail to the Director and to the parties. ORS 656.295(7). The Board may
republish an order if it finds that it failed to mail a copy of its prior order to a party. Berliner v.
Weyerhaeuser Company, 92 Or App 264, 266-67 (1988). 5

When an order has been mailed to a party at an address other than that previously provided to
the forum, the order has not been properly mailed and it is not final. Mary J. Gates, 42 Van Natta 1813
(1990); see Ernest L. Vaughn, 40 Van Natta 1574 (1988).

"Here, in response. to claimant's request for review, the Administrative Law Judge's (AL]'s) order
that set aside the SAIF Corporation's denial, on behalf of the alleged noncomplying employer, of
claimant's claim for deep vein thrombosis of the left calf was reversed. SAIF's denial was set aside and
the claim was remarided to the claim processor for further processing in accordance with law.

The Board's September 22 and September 28, 1998 orders provided that copies were sent to
claimant, the statutory claim processing agent (Johnston & Culberson), the Department of Justice, DCBS,
and the employer. Our orders also provided that the employer's copies were sent to 5280 Wicket Ct,
Klamath Falls, OR 97603.

The employer represents that his address is (and has been, at all time relevant to this matter)
19855 Hwy 97 South, Klamath Falls, OR 97603. The employer's representations are unrebutted.
Moreover, the AL]'s order was mailed to the latter address and the record otherwise confirms that the
employer did not notify the Board that his address had changed.

Under these circumstances, we find that the employer's copies of our orders were mailed to an
incorrect address. Because the Board's September 22, 1998 and September 28, 1998 orders were not
properly mailed, the orders are not final and we retain jurisdiction to republish the Board's decision and
to consider the employer's objections to claimant's injury claim. Berliner, 92 Or App at 266-67; Mary ].
Gates, 42 Van Natta 1813.

Turning to the merits of claimant's request for review of the AL]'s order and after considering
the employer's objections, we adhere to and republish our September 22, 1998 order, as corrected
September 28, 1998, that determined that claimant's injury claim was compensable. The parties' rights
of appeal shall run from the date of this order.

IT IS SO ORDERED.

1 The time within which to appeal an order continues to run, unless the order had been "stayed,” withdrawn or
modified. Intemational Paper Co. v. Wright, 80 Or App 444 (1986); Fischer v. SAIF, 76 Or App 656, 659 (1986).
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In the Matter of the Compensation of
TREVOR A. CONTRERAS, Claimant
WCB Case No. 99-06343
ORDER ON REVIEW
Margaret F. Weddell, Claimant Attorney
Sheridan, Bronstein, et al, Defense Attorneys

* Reviewed by Board Members Haynes and Biehl.

Claimant requests review of Administrative Law Judge (ALJ) Kekauoha's order that dismissed
his request for hearing. On review, the issue is the propriety of the AL]J's dismissal order.

We adopt and affirm the AL]J's order with the following supplementation.

Page 2 of the ALJ's order is modified to read "It is undisputed that claimant and his attorney
received the hearing notices which scheduled the hearing for November 9, 1999."

Claimant and his attorney had notice of a hearing scheduled for November 9, 1999 at 9:00 A.M.
at the Board's Portland office. At the scheduled time, claimant and his attorney both failed to appear
for the hearing. Shortly thereafter, the attorney for the insurer placed a.call to claimant's attorney's
office but there was no answer. The insurer then moved for an order of dismissal. In response to the
motion, the ALJ issued a Show Cause Order directing claimant to respond within 15 days.

The day of the scheduled hearing (November 9, 1999), claimant and his attorney appeared at the
Portland Hearings Division at 1:30 P.M. By letter to the AL] dated that same day, claimant's attorney
explained that he had inadvertently miscalendared the hearing for 1:30 P.M.

After reviewing claimant's response, the AL] found no extraordinary circumstances justifying a
postponement or continuance of the hearing. Therefore, the AL] dismissed claimant's request for
hearing on the basis that it had been abandoned under OAR 438-006-0071.

OAR 438-006-0071 provides:

"Unjustified failure of a party or the party's representative to attend a scheduled hearing
is a waiver of appearance. If the party that waives appearance is the party that
requested the hearing, the Administrative Law Judge shall dismiss the request for
hearing as having been abandoned unless extraordinary circumstances = justify
postponement or continuance of the hearing.” -

On review, claimant contends that his failure to appear at his scheduled hearing was not
"unjustified,” given the misinformation as to the hearing time provided by his attorney. We disagree.
In Kara Holmsten, 50 Van Natta 194, 196 (1998), we affirmed the AL]J's dismissal of the claimant's hearing
request where the claimant's attorney had mistakenly believed that his legal assistant had postponed a
scheduled hearing. See also Barbara Vieke, 50 Van Natta 1447 (1998) (calendaring error attributed to legal

assistant did not excuse attorney's negligence in filing late request for hearing where attorney was aware
of denial).

This case is analogous to Holmsten and Vieke. Moreover, in this case, claimant's attorney himself
takes responsibility for the calendaring error. Claimant's attorney does not therefore attribute the error
to a member of his staff who does not have ultimate responsibility for claimant's claim. See Ogden
Aviation v. Lay, 142 Or App 469 (1996) (the claimant had "good cause” for filing a request for hearing
beyond 60 days under ORS 656.319(1)(b) due to error by legal secretary in failing to place denial on
attorney's desk).!

1 Similarly, in cases involving untimely briefs to the Board, we have held that a calendaring error does not constitute an
“extraordinary circumstance beyond the control of the moving party,” and therefore does not justify a motion to waive the Board's
briefing rules. See OAR 438-011-0030; Antonina Gnatiuk, 50 Van Natta 976 (1998); Lester E. Saunders, 46 Van Natta 1153, 1154
(1994).
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In arguing that his failure to appear was not unjustified claimant urges us to adopt the
standard for setting aside a judgment in civil cases found in ORCP 71B(1). ORCP 71B(1) provides:

"On motion and upon such terms as are )ust the court may relieve a party or such
party's legal representative from a judgment for the following reasons: (a) mistake,
_inadvertence, surprise or excusable neglect. . ."

We decline to adopt such a standard, given the fact that the Board has a specific administrative
rule regarding dismissal. (OAR 438-006-0071). Compare Hempel v. SAIF, 100 Or App 68, 70 (1990); Ivan
R. McDaniel, 51 Van Natta 967 (1999) (the Board considered ORCP 71B in interpreting "good cause” for
failing to request a hearing within 60 days under ORS 656.319(1)(b)).

Moreover, in cases such as Vieke and Ogden Aviation v. Lay, ORS 656.319(1)(b) has been
interpreted in a manner that would not excuse claimant's attorney's calendaring error. Therefore, even
if we were to adopt the standard from ORCP 71B(1) in this case, claimant would still not have shown
the "extraordinary circumstances' necessary to avoid dismissal.

Accordingly, for the reasons expressed above as well as those expressed by the ALJ], we affirm
the AL]J's order dismissing claimant's request for hearing.2 :

ORDER

The ALJ's order dated Decefnber 13, 1999 is affirmed.

2 With its respondent's brief, the insurer submits a copy of a billing from Dr. Porter, who was scheduled to appear at the
November 9, 1999 hearing. We decline to consider this exhibit as it is not relevant to our analysis.

May 4, 2000 Cite as 52 Van Natta 791 (2000)

In the Matter of the Compensation of
LARRY D. HUFF, Claimant
WCB Case No. 99-07085
ORDER ON REVIEW
Callahan & Stevens, Claimant Attorneys
Cavanagh & Zipse, Defense Attorneys

Reviewed by Board Members Meyers and Biehl. |

The insurer requests review of Administrative Law Judge (ALJ) Black's order that set aside its
denial of claimant's occupational disease claim for substance exposure. On review, the issue is
compensability.

We adopt and affirm the ALJ's order. See Geoffrey R. Lewis, 50 Van Natta 1352 (1998). |

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,200, payable by the insurer. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant's respondent's brief), the complexity of the issue, and the value of the interest involved.

ORDER

- The ALJ's order dated January 5, 2000 is affirmed. For services on review, claimant is awarded
a $1,200 attorney fee, payable by the insurer.
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In the Matter of the Compensation of
JOSEPHINE A. GROFF, Claimant
WCB Case No. 99-06786
. ORDER ON REVIEW
Malagon, Moore, et al, Claimant Attorneys
Sather, Byerly, et al, Defense Attorneys

Reviewed by Board Members Biehl and Bock.

The self-insured employer requests review of Administrative Law Judge (AL]) Poland's order
that set aside its denial of claimant's occupational disease claim for a right wrist condition. On review,
the issue is compensability.

We adopt and affirm the AL]J's order with the following supplementation.

The employer contends that claimant did not meet her burden of proving the compensability of
either an injury or occupational disease involving her right wrist. The employer, first of all, cites to
several alleged inconsistencies in claimant's history of her injuries on July 25, 1999 and July 26, 1999.
The employer argues that claimant is therefore not credible. We disagree.

Although in the medical record claimant alternatively referred to both a ham slicing injury on
July 25, 1999 and an incident while lifting a chicken on July 26, 1999, we find that both of these
incidents did in fact occur. In this regard, we note that claimant's co-worker, Terri Ball, testified that
claimant had told her that her wrist was "burning” after slicing deli ham on July 25, 1999, and that
claimant had told her she had hurt her wrist again while lifting chicken the next day. (Tr. 31).

Although Ms. Ball admitted she had been fired by the employer for "misappropriation,” we do
not find that this admission necessarily impeached her testimony in regard to claimant's injuries. The
information with which Ms. Ball was impeached was on a collateral matter. See Westmoreland v. Iowa Beef
Processors, 70 Or App 642 (1984), rev den 298 Or 597 (1985); Frank Sica, 50 Van Natta 2092 (1998).
Moreover, although Ms. Ball is claimant's long-time friend and therefore may arguably be biased to
render favorable testimony on her behalf, there are several other references to the ham slicing and
chicken lifting incidents in the medical record which also corroborate claimant's history. (See Exs. 5, 8,
10, 11A).

The employer next contends that the medical evidence from claimant's treating physician Dr.
Hansen is not sufficient to meet claimant's burden of proof. Dr. Hansen concluded that claimant's work
activity in July 1999 was the major contributing cause of her dlsablllty and need for treatment for her
right wrist tendonitis condition. (Exs. 16A, 16B). Dr. Hansen's opinion was unrebutted. Therefore, we
need not examine its relative persuasiveness compared to the opinions of other physicians. However,
we still must examine Dr. Hansen's opinion to confirm that it satisfies claimant’s burden of proof.
Mclntyre v. Standard Utility Contractors, Inc., 135 Or App 298, 302 (1995).

The employer argues that Dr. Hansen did not have enough specifics of claimant's work activity
to reach an opinion based on reasonable medical probability. Dr. Hansen initially agreed with the
employer that, "To issue a medical opinion based on reasonable medical probability as to the cause of
Ms. Groff's condition associated with a reported injury of July 25, 1999, you would need to know the
specifics of her job activities at [the employer] and her off-the-job activities.” (Ex. 17-4).

However, Dr. Hansen was later provided with this specific information as reflected in his
November 17, 1999 letter. Dr. Hansen confirmed his signature to this opinion letter on December 7,
1999, as requested by the ALJ. (Ex. 16B-1; Tr. 57). In this letter, Dr. Hansen accurately described both
the ham slicing and chicken lifting incidents, as well as reciting that claimant "had been working doing a
lot of cleaning, scrubbing, repetitive lifting along with using the Hobart Meat Slicer in the deli.” (Id.)
We are therefore satisfied that Dr. Hansen relied on an accurate and specific work history before
rendering his final opinion in this matter.

Claimant's attorney is entitled to an assessed fee for services on review.” ORS 656.382(2): After
considering the factors set forth in OAR 438-015-0010(4), and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,250, payable by the employer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent's brief), the complexity of the issues, and the value of the interest involved.

N




Josephine A. Groff, 52 Van Natta 792 (2000) 793

ORDER

The ALJ's order dated December 24, 1999 is affirmed. For services on review, claimant’s
. attorney is awarded $1,250, payable by the employer.

May 4, 2000 . , Cite as 52 Van Natta 793 (2000)

In the Matter of the Compensation of
RICHARD M. MADEN, Claimant
Own-Motion No. 00-0143M
OWN MOTION ORDER
Welch, Bruun & Green, Claimant Attorneys
Saif Legal Department, Defense Attorney

The SAIF Corporation submitted a request for temporary disability compensation for claimant's
compensable L4-5 disc herniation. Claimant's aggravation rights on that claim expired on August 5,
1990. '

SAIF recommended that claimant's claim be reopened. SAIF agrees that the lumbar fusion with
internal fixation and bone graft at 14-5 is compensably related to claimant's 1982 work injury, and does
not oppose reopening the claim for that portion of the surgery. But it contends that the surgery at L5-S1
is not causally related to his compensable condition. SAIF has denied that the compensability of
claimant's L5-S1 facet arthritis as it relates to his 1982 work injury on which claimant has timely
requested a hearing with the Hearings Division. (WCB Case No. 00-01709).

Claimant's 1982 claim was first closed on August 5, 1985, and his aggravation rights expired on

August 5, 1990. ORS 656.273(4)(a). Thus, when claimant’'s condition worsened requiring surgery on

January 27, 2000, claimant's claim was under our own motion jurisdiction. Inasmuch as we have

. exclusive own motion jurisdiction over the claimant's 1982 claim, we turn to whether the claimant is
entitled to temporary disability benefits as set forth in ORS 656.278.

The Board's Own Motion authority is provided under ORS 656.278. Except for claims for
injuries which occurred prior to January 1, 1966, ORS 656.278(1) limits the Board's authority to those
cases where there is a worsening of a compensable injury that requires either inpatient or outpatient
surgery or other treatment requiring hospitalization. In such cases, the Board may authorize the
payment of temporary disability compensation from the time the worker is actually hospitalized or
undergoes outpatient surgery until the worker's condition becomes medically stationary, as determined
by the Board.

Our own motion jurisdiction extends only to the authorization of temporary disability
compensation under the specific circumstances set forth in ORS 656.278. The Board, in its Own Motion
authority, does not have jurisdiction to decide matters of compensability, responsibility or
reasonableness and necessity of surgery or hospitalization (pre-1966 injuries excepted). Rather,
jurisdiction over these disputes rests either with the Hearings Division pursuant to ORS 656.283 to
656.295 and 656.704(3)(b) or with the Director under ORS 656.245, 656.260 or 656.327 and 656.704(3)(b).
See Gary L. Martin, 48 Van Natta 1802 (1996). '

. On January 27, 2000, Dr. Burkhart, claimant's attending physician, recommended that claimant
undergo a lumbar fusion at two levels, L4-5 and L5-S1, with internal fixation and bone graft. SAIF
disputes the compensability of that portion of the surgery regarding the L5-S1 facet arthritis, as it relates
to claimant’s compensable 1982 injury. As noted above, this "compensability” dispute is not within our
jurisdiction to decide and has been properly set before the Hearings Division under ORS 656.283(1).

However, the parties agree, and the medical evidence supports, that a portion of the

. recommended surgical procedure (i.e. fusion at 14-5) is a compensable component of his 1982 work

injury. Thus, we conclude that claimant's compensable injury has worsened requiring surgery. Howard

L. Browne, 49 Van Natta 485 (1997) (claimant's multilevel back surgery included treatment for both

compensable and noncompensable conditions; however, that portion of the surgery that related to his
compensable L4-5 injury satisfied the "surgery” requirement under ORS 656.278(1)(a)).
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Accordingly, we authorize the reopening of claimant's 1982 injury claim to provide temporary
disability compensation beginning the date claimant is hospitalized for the proposed surgery at L4-5.
When claimant’s condition related to the surgery at L4-5 is medically stationary, SAIF shall close the
claim pursuant to OAR 438-012-0055. '

Finally, claimant's attorney is allowed an approved fee in the amount of 25 percent of the

increased temporary disability compensation awarded under this order, not to exceed $1,500, payable by -

SAIF directly to claimant's attorney. See OAR 438-015-0010(4); 438-015-0080.

IT IS SO ORDERED.

May 4, 2000 Cite as 52 Van Natta 794 (2000)

In the Matter of the Compensation of
CYNTHIA K. STRODE, Claimant
WCB Case No. 99-05689
ORDER ON REVIEW
Malagon, Moore, et al, Claimant Attorneys
Sheridan, Bronstein, et al, Defense Attorneys

Reviewed by Board Members Haynes, Bock, and Biehl.
The insurer requests review of Administrative Law Judge (AL]) Mongrain's order that awarded
claimant 19 percent (60.8 degrees) unscheduled permanent disability for her upper and lower back

condition, whereas an Order on Reconsideration awarded claimant no permanent disability. On review,
the issue is extent of unscheduled permanent disability. We reverse.

FINDINGS OF FACT

We adopt the ALJ's Findings of Fact. We do not adopt his Ultimate Finding of Fact.

CONCLUSIONS OF LAW AND OPINION

The ALJ found that the arbiter's examination of claimant was persuasive and consequently, he
adopted the arbiter's range of motion findings. On review, the insurer contends that the arbiter's
findings should not be accepted, due to comments he made regarding restrictions and symptoms
attributable to claimant's pregnancy. We agree with the insurer for the following reasons.

Evaluation of a worker's disability is as of the date of issuance of the reconsideration order.
ORS 656.283(7). Where a medical arbiter is used, impairment is determined by the medical arbiter,
except where a preponderance of medical opinion establishes a different level of impairment. Orfan A.
Babury, 48 Van Natta 1687 (1996). The "preponderance of the evidence” must come from the findings of
the attending physician or other physicians with whom the attending physician concurs. See Koitzsch v.
Liberty Northwest Ins. Corp., 125 Or App 666, 670 (1994). Rather than automatically relying on a medical
arbiter's opinion in evaluating a worker's impairment, we will rely on the most thorough, complete, and
well-reasoned evaluation of claimant's injury-related impairment. See Kenneth W. Matlack, 46 Van Natta
1631 (1994).

Here, claimant's treating doctor, Dr. Glassman, agreed with Dr. Neumann who examined
claimant on behalf of the insurer. On July 28, 1998, Dr. Neumann examined claimant and reported that,
because of functional behavior patterns, claimant demonstrated few valid objective findings of
impairment. (Ex. 12). On July 30, 1998, Dr. Glassman concurred with Dr.. Neumann's report. (Ex. 14).
Dr. Glassman specifically agreed that claimant was medically stationary with no ratable permanent
impairment. (Ex. 13-1). Finally, Dr. Glassman's August 1998 chartnote provides that claimant's
symptoms did not correlate with objective findings. Dr. Glassman released claimant to work and noted
her impairment as "None.” (Ex. 15).
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The medical arbiter, Dr. Filarski, examined claimant on June 9, 1999. At the time of the
examination, claimant was seven months pregnant. Dr. Filarski reported that claimant's "working
diagnosis" was "myofascial sensitivity with subjective symptoms outweighing objective findings.” Dr.
Filarski also found that claimant had lost range of motion in the cervical, thoracic and lumbar areas, but
noted that "[r]epeat objective testing might be appropriate following the completion of pregnancy and a
period of conditioning.” Dr. Filarski further reported that claimant's examination was "somewhat
limited because of pregnancy”, and claimant was "asked to participate in all examination maneuvers
to within her pregnancy capacity and her symptom limits.” Finally, Dr. Filarski concluded that claimant
"did perform well but in a restricted fashion because of her pregnancy status.” (Ex. 24-4).

In light of Dr. Filarski's statements regarding claimant’'s pregnancy limitations during the exam,
we are unable to find that claimant's loss of range of motion findings are due to the compensable
injury. Moreover, Dr. Filarski also noted subjective symptoms outweighing objective findings. (Ex. 24-
4). Alternatively, even if the arbiter's report could be construed to provide findings due to the
compensable . injury, we would not find it persuasive because of Dr. Filarski's failure to explain why
such findings are due to the injury, rather than claimant's pregnancy.

Accordingly, we conclude that a preponderance of the medical opinion establishes a different
level of impairment than the findings provided by the arbiter. Because claimant's treating doctor has
found no permanent impairment and we find no reason to reject his opinion, we conclude that claimant
is not entitled to an award of permanent disability for her upper and lower back condition. Therefore,
the AL]J's order is reversed.

ORDER

The ALJ's order dated January 10, 2000, as amended by the January 11, 2000 order, is reversed.
The July 14, 1999 Order on Reconsideration is affirmed in its entirety. The ALJ's "out-of-compensation”
attorney fee award is reversed.

Board Member Biehl dissenting.

Iragree with the ALJ's conclusion that claimant has established an entitlement to an award of
permanent disability for her loss of range of motion. I also agree with the AL]J that the arbiter's report
is the most persuasive opinion in the record with regard to claimant's impairment.

Although the majority has rejected the arbiter's report based on comments pertaining to
claimant’'s pregnancy restrictions, I believe that the report, when considered in its entirety, establishes
that claimant's loss of range of motion is actually due to the compensable injury. There is no evidence
that Dr. Filarski failed to comply with the Department’s instructions to measure claimant's impairment
and to describe any objective findings resulting from the accepted condition. (Exs. 23C-2, 24).
Moreover, Dr. Filarski specifically noted that no findings on the examination were considered invalid.
(Ex 24-5). .

Under the circumstances, I conclude that Dr. Filarski's findings should not be rejected merely
because he was attempting to provide a complete examination by noting claimant's pregnancy status.
Without a clear statement that her findings were not due to the compensable injury, or that the findings
were invalid, I conclude that the arbiter's report should be construed to support an award of permanent
disability. I therefore respectfully dissent from the majority's decision in this case.
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In the Matter of the Compensation of
VICKY L. WOODARD, Claimant
WCB Case No. 99-06153
ORDER ON REVIEW (REMANDING)
Hilda Galaviz, Claimant Attorney
Sheridan, Bronstein, et al, Defense Attorneys

Reviewed by Board Members Meyers and Bock.

The insurer requests review of that portion of Administrative Law Judge (AL]) Johnson's order
affirming an Order on Reconsideration that rescinded a Notice of Closure as prematurely issued.
Claimant cross-requests review of that portion of the AL]'s order that awarded an attorney fee of $1,300.
On review, the issues are premature closure, (potentially) extent of permanent disability and attorney
fees. We reverse and remand.

FINDINGS OF FACT
We adopt the ALJ's findings of fact.

CONCLUSIONS OF LAW AND OPINION
Premature Closure

On July 3, 1998, claimant was compensably injured when she slipped and fell while carrying
empty boxes to a stock room. (Ex. 1). The insurer accepted disabling bilateral ankle sprains. (Ex. 4).
An April 20, 1999 Notice of Closure indicated claimant was medically stationary on March 10, 1999. (Ex.
21). Claimant was not awarded any permanent disability. (Id.) A July 19, 1999 Order on
Reconsideration rescinded the Notice of Closure, finding that the claim was prematurely closed. (Ex.
26). The Appellate Reviewer relied on Dr. Sedgewick's opinion and found that claimant had materially
improved with additional medical treatment and time. (Ex. 26-2).

The AL] found that Dr. Sedgewick's opinion addressed claimant's condition at the time of
closure. The AL] determined that Dr. Sedgewick had administered "curative” medical treatment and
such treatment had actually improved claimant's condition. Based on Dr. Sedgewick's opinion, the ALJ
concluded that claimant was not medically stationary as of the date of closure.

On review, the insurer argues, among other things, that Dr. Sedgewick's opinion was not
relevant because he was not treating claimant for an accepted condition. For the following reasons, we
agree with the insurer.

An injured worker is medically stationary when "no further material improvement would
reasonably be expected from medical treatment, or the passage of time.” ORS 656.005(17). Whether the
carrier has prematurely closed the claim depends on whether claimant was medically stationary at the
time of the Notice of Closure, without consideration of subsequent changes in her condition. 1 See
Scheuning v. J.R. Simplot & Company, 84 Or App 622, 625, rev den 303 Or 590 (1987); Alvarez v. GAB
Business Services, 72 Or App 524, 527 (1985).

In James L. Mack, 50 Van Natta 338 (1998), we concluded that a determination of whether a claim
has been prematurely closed must focus only on those conditions accepted at the time of closure. In
reaching this conclusion, we relied on the legislature's 1997 adoption of ORS 656.262(7)(c), which
provides, in part, that "[i]f a condition is found compensable after claim closure, the insurer or self-
insured employer shall reopen the claim for processing regarding that condition.”

1 Claimant argues that, because the insurer requested a hearing, it has the burden of proving that claimant was
medically stationary at the time of closure. Claimant generally bears the burden of proving that his or her compensable condition
was not medically stationary at claim closure. See Berliner v. Weyerhaeuser Corp., 54 Or App 624 (1981); but see Kurt C. Miller, 41
Van Natta 1899 (1989) (because the carrier argued that the claimant was medically stationary prior to the date set forth in the
Determination Order, it had the burden of proof). In the present case, we need not decide whether claimant’s contention
regarding the burden of proof is correct because the result in this case would be the same no matter which party has the burden of
proof.
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At the time of the April 20, 1999 claim closure, the insurer had accepted disabling bilateral ankle
sprains. (Exs. 4, 20). Dr. Sedgewick first examined claimant on April 28, 1999, several months after the
July 3, 1998 injury. (Ex. 22). Claimant complained primarily of left ankle pain. (Id.) He gave claimant
an injection within the joint, explaining: 'If her pain goes away, it speaks toward an intra-articular
pathology. If it is cartilaginous damage, this will not show up on MRI or bone scan per se.” (Id.) Dr.
Sedgewick became claimant's attending physician on April 28, 1999. (Ex. 23). :

On May 20, 1999, Dr. Sedgewick reported that claimant had noted benefit from the cortisone
injection for a week and a half. (Ex. 24). She continued to have complaints of instability and pain,
although they had improved after the injection. (Ex. 24). He diagnosed left ankle arthralgia. (Id.) Dr.
Sedgewick commented: "[a]t this time she is improved with cortisone m]ectlon, which suggests that
the problem is more intra-articular versus extra-articular or instability issues.” (Id.)

On June 3, 1999, Dr. Sedgewick reported that claimant's right-ankle had become symptomatic.
(Ex. 25). He noted that she had been treated with a cortisone injection:in the left and had improved
range of motion. (Id.) Dr. Sedgewick gave claimant another injection in the ankle in the hope it would
alleviate her symptoms. (Id.) He commented that he was "going to send out an arthritis panel and sed
rate to make sure that we are not necessarily dealing with an inflammatory process and not related to
her Workers' Comp. injury.” (Id.) ‘

Although claimant's accepted condition was bilateral ankle sprains, Dr. Sedgewick diagnosed
left ankle arthralgia and he indicated that claimant's problem was “intra-articular.” (Ex. 24).
"Arthralgia” is defined as "pain in a joint." Dorland's Illustrated Medical chtlonary 140 (28th ed. 1994).
"Intra-articular” means "within a joint.” Id. at 853. On the other hand, a "sprain” is defined as "a joint
injury in which some of the fibers of a supporting ligament are ruptured but the contmulty of the
ligament remains intact.” Id. at 1566. Thus, the dictionary definitions indicate that a "sprain” refers to a
joint injury involving ligament damage, whereas Dr. Sedgewick's diagnosis of left ankle arthralgia refers
to pain within the joint itself. Dr. Sedgewick did not indicate he was treating bilateral ankle sprains.
Moreover, in his June 3, 1999 report, Dr. Sedgewick indicated further testing was necessary to
determine whether claimant’'s symptoms were related to some type of inflammatory process rather than
the work injury. (Ex. 25). :

Claimant argues that Dr. Davidson's June 25, 1999 report indicates that he agreed that Dr.
Sedgewick was treating the same condition Dr. Davidson had been treating. We disagree. On June 25,
1999, Dr. Davidson wrote to the Department and said that if Dr. Duff's report had been available to him
at the time of claimant's March 12, 1999 examination, he would have deemed claimant to be medically
stationary at that time. (Ex. 25A). Dr. Duff had examined claimant on March 10, 1999 and found she
was medically stationary and could return to her regular work without restrictions. (Ex. 16-4, -5). Dr.
Duff said there was no specific diagnosis of either ankle and the objective physical findings were
normal. (Ex. 16-4). In the June 25, 1999 report, Dr. Davidson reiterated that he concurred with Dr.
Duff's report. (Id.) Dr. Dav1dson noted that claimant was currently being treated by Dr. Sedgewick and
explained:

"In review of [claimant's] notes, after seeing Dr. Sedgewick, [claimant] has received
relief from intra-articular injections and Dr. Sedgewick may feel that there is, in fact,
something that can be dealt with and I will let him comment on his opinion.” (Id.)

Contrary to claimant's argument, we find no evidence in the record that indicates Dr. Davidson
felt that Dr. Sedgewick was-treating the same condition he had been treating. Dr. Sedgewick did not
refer to claimant's ankle problems as sprains and Dr. Davidson did not indicate that he believed Dr.
Sedgewick was treating a bilateral ankle sprain condition. To the contrary, Dr. Davidson's comment
that Dr. Sedgewick felt there was "something that can be dealt with" indicated that claimant might have
another treatable condition. Moreover, in the June 25, 1999 report, Dr. Davidson reiterated that he
believed claimant's accepted condition was medically stationary. Based on the medical record, we find
that claimant's left ankle arthralgia is not the same as the accepted bilateral ankle sprains.

2 Claimant also contends that Dr. Sedgewick's June 3, 1999 chart note reflects that he believes the treatment was
rendered for the "sequelae” of the July 3, 1998 work injury. To the extent that claimant is relying on ORS 656.268(16), that statute
refers to rating permanent disability, not determining medically stationary status. Dennis J. Neeley, 50 Van Natta 2127 (1998). The
issue of compensability of claimant's left ankle arthralgia is neither before us at this time, nor is it relevant to the issue of whether
claimant's accepted conditions are medically stationary.
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A determination of whether a claim has been prematurely closed (because the worker was not
medically stationary) must focus only on those conditions that were accepted at the time of claim
closure. See James L. Mack, 50 Van Natta at 339. Dr. Sedgewick did not indicate he was treating bilateral
ankle sprains. Because we find that the medically stationary status of claimant's non-accepted left ankle
arthralgia condition is irrelevant to the premature closure determination, we conclude that claimant's
reliance on Dr. Sedgewick's reports is misplaced.

We examine the remaining medical opinions to determine if the claim was prematurely closed.
At the time of closure, Dr. Davidson was claimant's treating physician. (Ex. 3). Dr. Davidson concurred
with the report from Dr. Duff, who found that claimant was medically stationary and could return to
her regular work without restrictions. (Exs. 16-4, -5, 19). Dr. Duff reported that there was no specific
diagnosis of either ankle and the objective physical findings were "entirely” normal, although he noted
there was "clearly” a nonorganic element to claimant’'s symptoms. (Ex. 16-4). In a June 25, 1999 report
to the Department, Dr. Davidson said that if Dr. Duff's report had been available at the time of
claimant's March 12, 1999 examination, he would have deemed claimant to be medically stationary at
that time. (Ex. 25A).

Dr. Woll examined claimant in January 1999 and reported that she had "[c]hronic pain bilateral
hindfeet of unclear etiology.” (Ex. 14-2). Dr. Woll recommended an MRI scan and said that "if that is
negative, have her treated for chronic pain and advise closure of her claim[.]" (Ex. 14-1). A February
15, 1999 MRI did not identify any significant abnormalities. (Ex. 15).- Although Dr. Woll indicated
claimant should be treated for "chronic pain" (Exs. 14-1, -3), he did not associate the pain with the work
injury, but rather said it was "of unclear etiology.” We find that Dr. Woll's opinion does not support
the conclusion that the claim was prematurely closed.

Based on the opinions of Drs. Davidson and Duff, we conclude that the medical evidence
establishes that claimant's condition was medically stationary at the time of claim closure. Therefore,
we find that the April 20, 1999 Notice of Closure was not prematurely issued and reverse the AL]J's
decision setting aside the claim closure.3

Extent of Permanent Disability

Because the AL] concluded that claimant was not medically stationary and set aside the Order
on Reconsideration, he did not address the issue regarding extent of claimant’s permanent disability.

Claimant contends that if the Board finds she was medically stationary at the time of closure, the
claim must be remanded to the Appellate Review Unit for completion of the reconsideration proceeding.
She asserts that she challenged the Notice of Closure and requested the appointment of a medical
arbiter, but that examination never took place because the Department determined that the claim was
prematurely closed. Claimant raised this issue at hearing. The insurer does not respond to claimant's
argument,

Because the Order on Reconsideration found that the claim had been prematurely closed, the
Department did not appoint a medical arbiter. Although we lack the authority to remand this matter to
the Department for appointment of a medical arbiter, see Pacheco-Gonzalez v. SAIF, 123 Or App 312
(1993), claimant is statutorily entitled to a medical arbiter report because she timely disagreed with the
impairment findings used to rate her disability. See ORS 656.268(7)(a). Accordingly, we must fashion a
remedy which accommodates both the Pacheco-Gonzalez decision and claimant's statutory right to a
medical arbiter's report.

Under the circumstances of this case, we conclude that the best remedy is to remand the case to
the AL] for deferral pending receipt of a medical arbiter's report pursuant to ORS 656.268(6)(f). See,
e.g., Katherine M. Tofell, 51 Van Natta 1845 (1998); Dennis R. Loucks, 50 Van Natta 1779 (1998). The
parties shall be responsible for contacting the Director to make arrangements for the appointment of a

3 Based on this conclusion, it follows that the AL]J's attorney fee award (for claimant’s defense to the insurer's challenge
concerning the premature closure issue) should also be reversed. Under these circumstances, we need not address claimant's
cross-request for review regarding the amount of the attorney fee for services at hearing,.




Vicky L. Woodard, 52 Van Natta 796 (2000) 799

medical arbiter and preparation and submission of a medical arbiter's report. When the parties are
ready to proceed to hearing on claimant's other challenges to the Notice of Closure (including
consideration of the medical arbiter's report), they shall contact the AL]. Thereafter, the ALJ shall
conduct further proceedings in any manner that achiéves substantial justice.

ORDER
The ALJ's order dated December 16, 1999 is reversed. The Order on Reconsideration's rescission

of the Notice of Closure is reversed. The ALJ's attorney fee award is reversed. This matter is remanded
to AL]J Johnson for further proceedings consistent with this order.

May 5, 2000 Cite as 52 Van Natta 799 (2000)

In the Matter of the Compensation of
LEROQY J. GROVER, Claimant
WCB Case No. C000930
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Kryger, et al, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Meyers and Biehl.

On April 27, 2000, the Board received the parties’ claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, for payment of a stated sum, claimant released
rights to future workers' compensation benefits, except medical services, for the compensable injury.
For the following reasons, we approve the proposed disposition.

The first page of the proposed CDA provides that the total amount due claimant is "$32,150"
and the total due claimant's attorney is $5,250. This would equal a total consideration of $37,400.
However, the total consideration recited on the first page, as well as page 2, number 12 and 18, of the
CDA is "$37,500." On page 3, number 13 provides that the amount payable to claimant's attorney is
$5,250, which is consistent with the first page. Furthermore, page 4, number 18 states that the
consideration to claimant is $32,250.

Thus, the lone reference on the first page of the CDA to a distribution to claimant of $32,150 and
a $5,250 attorney fee, equaling a total consideration of $37,400, appears to be a typographical error. In
reaching this conclusion, we note that a payment of $32,250 to claimant would be consistent with a total
consideration of $37,500 with an attorney fee of $5,250. Accordingly, we interpret the agreement as
providing for a total consideration of $37,500, with claimant receiving $32,250, and claimant's counsel an
attorney fee of $5,250. ' v

The agreement, as clarified by this order, is in accordance with the terms and conditions
prescribed by the Board. See ORS 656.236(1). Accordingly, the parties' claim disposition agreement is
approved. An attorney fee of $5,250, payable to claimant's counsel, is also approved.

Should the parties disagree with our interpretation of the CDA, they may move for

reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035.

IT IS SO ORDERED.
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In the Matter of the Compensation of
LARRY A. WILLIAMS, Claimant
WCB Case No. C000946
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Dierking & Schuster, Claimant Attorneys.
Sather, et al, Defense Attorneys

Reviewed by Board Member Biehl and Haynes.

On April 20, 2000, the Board received the parties' claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, for payment of a stated sum, claimant released
rights to future workers' compensation benefits, except medical services, for the compensable injury.
For the following reasons, we approve the proposed disposition.

The first page of the proposed CDA provides that the total amount due claimant is $1,875 and
the total due claimant's attorney is $625. This would equal a total consideration of $2,500. However,
page two of the document provides a total consideration of $1,875 out of which claimant's attorney would
receive $625. The reference on page two of the CDA to a total consideration of $1,875, and the provision
that the attorney fee would be deducted from that consideration, appear to be typographical errors. 1
Accordingly, we interpret the agreement as providing for a total consxderatnon of $2,500, with $625
payable to claimant's attorney and $1,875 to claimant.

The agreement, as clarified by this order, is in accordance with the terms and conditions
prescribed by the Board. See ORS 656.236(1). Accordingly, the parties’ claim disposition agreement is
approved. An attorney fee of $625, payable to claimant's counsel, is also approved.

Should the parties disagree with our interpretation of the CDA, they may move for
reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035.

IT IS SO ORDERED.

1 Furthermore, a $625 attormney fee payable from $1,875 in CDA proceeds would exceed the Boards standard attorney fee
schedule, whereas such a fee out of $2,500 in proceeds would be within prescribed limits. See OAR 438-015-0052(1).
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In the Matter of the Compensation of
JOSHUA D. BEAVER, Claimant
WCB Case No. 99-01967
ORDER ON REVIEW
Stebbins & Coffey, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Meyers, Bock, and Phillips Polich.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Myzak's order that set
aside its denial of claimant's left leg, back and shoulder injury cla1m On review, the issue is course and
scope of employment. We reverse.

FINDINGS OF FACT
We adopt the AL]J's findings of fact, which we summarize as follows.

At the time of his injury, claimant was on his way to work at the employer, a casino located on
the east side of Highway 101 in Coos Bay. Claimant parked in an employer-designated parking lot on
the west side of Highway 101, walked to the signalled crosswalk, activated the walk signal, and, when
partly across Highway 101, was hit by a car making a left turn from the casino exit, crossing
the northbound lanes and the crosswalk to go south on Highway 101.

The casino caused an increase in traffic at the entrance to the casino and on Highway 101.
(Ex. A). Claimant's injury took place on a public highway. The employer has provided two designated
parking lots for employees and patrons. One designated parkmg lot is north of the casino on the same
side of Highway 101. The other de51gnated parking lot is on the west side of Highway 101, the side
opposite from the casino. The employer is not responsible for the operation or maintenance of the
traffic signal and crosswalk at the intersection of Highway 101 and Lewis Street (the entrance to the
casino).

CONCLUSIONS OF LAW AND OPINION

The ALJ found that the employer created an increased risk of injury at the location where
claimant was injured and that claimant's status as an employee exposed him to a greater degree of risk
than members of the general pubhc, which were sufficient to establish control for purposes of the
"greater hazard" exception to the "coming and going" rule. The AL]J concluded that claimant's injury
occurred within the course and scope of employment and was, therefore, compensable.

On review, SAIF argues that claimant has failed to prove that he was injured. "in the course of
employment” because the employer did not own or maintain the public road on which claimant was
injured, nor did the employer create any special hazard. For the reasons set forth below, we agree with
SATF that claimant did not prove that he was injured "in the course of employment.” '

For an injury to be compensable under the workers' compensation law, it must "aris[e] out of"
and occur "in the course of employment.” ORS 656.005(7)(a). The "arise out of" prong of the
compensability test requires that a causal link exist between the worker's injury and his or her
employment. Krushwitz v. McDonald's Restaurants, 323 Or 520, 525-26 (1996); Norpac Foods, Inc. v.
Gilmore, 318 Or 363, 366 (1994). The requirement that the injury occur "in the course of” the
employment concerns the time, place, and circumstances of the injury. Krushwitz, 323 Or at 526 Norpac,
318 Or at 366.

The two prongs are two parts of a single "work-connection” mqulry, that is, whether the
relationship between the injury and the employment is sufficient that the injury should be compensable.
Krushwitz, 323 Or at 526; Norpac, 318 Or at 366. Both prongs of the work-connection test must be
satisfied to some degree; neither is dispositive. Krushwitz, 323 Or at 531; Norpac, 318 Or at 366. The
work-connection test may be satisfied if the factors supporting one prong of the statutory test are
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minimal while the factors supporting the other prong are many. Krushwitz, 323 Or at 531 (citing Phil A.
Livesley Co. v. Russ, 296 Or 25, 28 (1983)). Both prongs serve as analytical tools for determining whether
the causal connection between the injury and the employment is sufficient to warrant compensation.
Andrews v. Tektronix, Inc., 323 Or 154, 161-62 (1996).

Ordinarily, under the "going and coming” rule, an injury sustained while a worker is going to or
coming from work is not considered to have occurred "in the course of” employment and, therefore, is
not compensable. Krushwltz, 323 Or at 526 (citing Cope v. West American Ins. Co., 309 Or 232, 237 (1990));
Norpac, 318 Or at 366.1

However, there are some exceptions to the "going and coming” rule. One is the "greater
hazard" exception. Under that exception, injuries sustained "[i]f the employee's employment requires
[the employee] to use an entrance or exit to or from * * * work which exposes [the employee] to hazards
in a greater degree than the common public” while the worker is going to or coming from work have a
sufficient work-connection to be considered to have occurred "in the course of” employment. Nelson v.
Douglas Fir Plywood Co., 260 Or 53, 57 (1971). '

This exception has been applied only in certain limited circumstances, in which an employee is
injured while traveling upon the only means of ingress to or egress from the employer's premises and
some "greater hazard" existed upon that route. See id. at 57-58 (greater hazard exception applied when
employee was injured while traveling upon the only road that led to employer's plant and dangerous,
heavy traffic subjected employee to hazards "peculiar and directly attributable to her employment”);
-Montgomery v. State Ind. Acc. Com., 224 Or 380, 387-89, 393-94 (1960) (greater hazard exception applied
when employee was injured while traveling across a public road with heavy traffic that was the only
means of entering employer's plant and employer had had traffic light installed and had gained right to
operate light, because of the heavy traffic).

Here, claimant was injured while crossing a public highway in a public crosswalk, going from
one of the employer-designated parking lots to the casino where he worked. Therefore, the question is
whether claimant can establish that his employment required him to use an entrance or exit to or from
his work which exposed him to hazards in a greater degree than the common public. If so, he is
regarding as being within the course of his employment. Nelson, 260 Or at 57. '

In Nelson, the claimant was required to turn from a public road on to the employer's private
road. She was involved in an accident with one of the employer's trucks. The Court found that the
‘claimant was subjected to hazards which were peculiar and directly attributable to her employment.
The general public would not be exposed to the same hazards as employees who were required to turn
onto the employer's premises, because they would be traveling in a straight direction, not turmng off of
the road.

Here, the presence of the employer's business resulted in increased traffic volume both on
Highway 101 and in entering and exiting the casino. (Ex. A). The employer provided two parking lots
to accommodate patrons and employees. The employees were required to park either in the portion of
the north parking lot (on the same side of Highway 101 as the casino) farthest from the casino or in the
west parking lot across Highway 101 from the casino. When claimant parked in the west parking lot, he
had no choice but to cross Highway 101 in order to get to the work premises.

!

But, unlike in Nelson, in this case the general public also parked in the same parking lot.
(Tr. 50). The employer provided a shuttle to take patrons and employees to and from the casino and
west parking lot on request. Therefore, claimant was not traveling upon the only means of ingress to or
egress from his place of employment. Moreover, patrons and employees who chose to walk across the
street were alike required to cross Highway 101 in order to get to the casino. Members of the general
public, therefore, encountered the same risk as claimant when they walked to the casino using the

1 The reason for the "going and coming” rule is that the relationship of employer and worker ordinarily is suspended
from the time the worker leaves work to go home until he or she resumes work because, while going to or coming from work, the
worker is rendering no service for the employer. Krushwitz, 323 Or at 526-27 (citing Heide v. T.C.L. Incorporated, 264 Or 535, 540
(1973)).
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crosswalk. Because using the crosswalk was not the exclusive means of getting to and from work, and
because claimant was exposed to no greater risks than those faced by the general public, he is not
subject to the "greater hazard" exception from the going and coming rule.

Consequently, claimant has not established that he was within the course of his employment
when he was injured in the crosswalk.

ORDER

The AL]J's order dated July 8, 1999 is reversed. The SAIF Corporation's denial is reinstated and
upheld. The ALJ's assessed attorney fee award is reversed.: . -

2 Claimant asserted at hearing that the degree of frequency of crossing from the west parking lot created an increased
risk of injury peculiar to employees greater than a typical member of the general public. The ALJ agreed, citing to citing to
Montgomery v. State Ind. Acc. Commission for authority. We do not agree with the AL]J's analysis.

In Montgomery, the claimant was injured when he was struck by a car while crossing a public street as he was leaving
work. The employer previously had convinced city authorities to install a traffic control light at the scene of the accident, and the
employer controlled the light. The Court concluded that, although the injury occurred after work on a public street, the claimant
was in the course of employment because the injury occurred in an area over which the employer exercised some control, all
employees were required to cross the public street by foot or automobile because it was the ‘only means of entering the employer's
plant, the employment resulted in the employees being exposed to hazards of the public street to a greater degree than the
common public, the crossing of the public street was a special risk of claimant's employment, and the public street was in fact an
extrusion of the employer's plant.

It was in the context of establishing whether the claimant was exposed to hazards of the public street greater than the
general public that the Montgomery Court discussed the doctrine announced in Cudahy Packing Co. of Nebraska v. Parramore, 263 US
418 (1923). In Parramore, an accident that occurred at a railroad crossing adjacent to the employer’s plant that all employees had to
cross to get to their employment was viewed as having arisen "out of and in the course of employment.” The crossing was the
only available or practical approach to the place of employment. Montgo;ﬁery, 224 Or 392. The Montgomery Court then stated that
there is an additional requirement that "use of the public thoroughfare exposes the workman, as in the Parramore case, to the
hazards of the road in a degree greater than the general public. In the Parramore case, the extra hazard consisted of the danger of
passing daily over the several lines of railroad tracks.” Id. ‘

Here, the AL] determined that the extra hazard to claimant consisted not only of the risk of crossing Highway 101 but
was increased by doing so twice a day. But there is no evidence that claimant actually parked in the west lot every day and
crossed the highway twice a day. Even though claimant testified that he was unaware that he could use the shuttle to get from
the west parking lot to work, the designated portion of the north parking lot was available for employee parking, which would take
him out of harms way. Therefore, unlike the circumstances in Parramore and Montgomery, claimant's passage across Highway 101
was not only not the exclusive and required means to get to work, but the frequency with which he crossed the highway was
under his own control.

Board Member Phillips Polich dissenting.

I disagree with the majority's analysis and agree with the AL] that claimant has established that
he was in the course and scope of his employment when he was injured. I believe the majority has
erred when it concluded that claimant was not subject to a "greater hazard" than the general public. For
the following reasons, I respectfully dissent.

Unlike the majority, I would find that Nelson is applicable here. In Nelson, the court held that if
the employee's employment requires him to use an entrance or exit-to or from his work which exposes
him to hazards in greater degree than the common public, he is regarded as being within the course of
his employment. It is immaterial whether the road the employee is required to travel in order to reach
the plant is public or private if the employee is exposed to hazards in a greater degree than the common
public. Nelson, 260 Or at 57.

Here, the only reason that claimant was in the west parking lot was to go to work. Claimant
was required to park in the employer's designated parking lot, which necessarily entailed his crossing
Highway 101 at the crosswalk, thus encountering a risk from cars that were turning left onto the
highway from the casino driveway as well as from cars travelling on the highway itself. Moreover, by
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requiring claimant to park in this specific area, claimant was exposed to hazards peculiar to his
employment and not experienced by the traveling members of the public, because a patron can choose
not to go to the casino, while an employee of the casino cannot make that choice (unless he also chooses
to lose his job). The fact that claimant could have parked in the other parking lot is irrelevant to the
circumstances of this case.

In addition, the previous business that occupied the casino site had a pedestrian overpass that
enabled the employees of that business to cross Highway 101 safely. In July 1995, a traffic impact study
was prepared by Access Engineering of Eugene, Oregon, for the casino development. (Tr. 9). As part
of the planning process, this pedestrian overpass was to be replaced with a new structure in the future.
(Ex. A-6, paragraph 1; A-10, paragraph 3). Prior to replacement of the overpass, Access Engineering

“stated: "The existing pedestrian sky bridge crossing over the Highway and railroad tracks is available to
provide safe pedestrian access.” (Ex. A-11). This indicates that there was a known problem in crossing
Highway 101, even before the increase in traffic engendered by the casino. This overpass spanning
Highway 101 existed from 1969 until it was removed by the development arm of the tribe (CEDCO) in
1996. (Ex. E). As of the date of claimant's injury, the pedestrian overpass had not been replaced.

In addition to the known hazard to employees crossing Highway 101, the casino and associated
businesses caused average daily traffic to increase on Highway 101. (Exs. C-2, Table 2; C-3, Table 4).1
This traffic increase is consistent with expectations during the casino planning phase. Moreover, SAIF
acknowledges that traffic at the intersection of Highway 101 at Lewis Street had increased after the
casino and additional facilities were in place.? (Appellant's Brief at 1).

Clearly, these circumstances (removal of the overpass and increased traffic) establish that the
"employer created hazard" to the "going and coming” rule is applicable. Claimant's employment at the
casino required him to cross and recross Highway 101 when he drove to work and parked in the west
parking lot. This exposure existed each and every time he parked in the west parking lot.

In contrast, the casino provided public parking next to its facility which did not require crossing
Highway 101. (Exs. F, G). Because of his ongoing employment at the casino (in contrast to the
occasional visits--and even more occasional parking in the more distant west parking lot--by the general
public), the hazards to claimant were clearly greater than for the general public. Therefore, claimant's
exposure to the risk of injury while crossing Highway 101 was, by the very nature of the employment,
greater for him than for the general public.

In sum, claimant was using a parking lot designated by his employer for parking his vehicle
and, because of the removal of the formerly safe elevated pedestrian crossing, the location of the signal
light, cross walk location, the employer's driveway location, and the requirement that claimant cross
Highway 101, he was exposed to hazards in a greater degree than the general public. Therefore, 1
would find that claimant was in the course and scope of his employment when he was hit in the
crosswalk by a vehicle leaving the casino.

1 That there were no traffic studies showing an increase in traffic volume on Highway 101 from pre-casino times to the
time of the. December 1998 accident, or that the estimated traffic increase was less than the actual increase does not contradict the
ALJ's finding on this issue. Moreover, as additional facilities were added (bingo and the lounge), traffic further increased. (Ex. C).

2 SATF stated: -"Although the employer's casino no doubt resulted in more traffic at Highway 101 at Lewis Street than
would have been the case without a casino * * * .
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In the Matter of the Compensation. of
AUDENCIA MONTEZ, Claimant
WCB Case Nos. 99-06577 & 99-02429
ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorneys
Bruce A. Bornholdt (Saif), Defense Attorney
Sheridan, Bronstein, et al, Defense Attorneys

Reviewed by Board Members Meyers, Bock, and Phillips Polich.

Claimant requests review of that portion of Administrative Law Judge (AL]) Peterson's order
that upheld the SAIF Corporation's denial of claimant's injury claim. On review, the issue is
subjectivity. We affirm.

FINDINGS OF FACT

Claimant's husband, Mr. Negre, worked seasonally in the employer's orchards. The employer
hired Mr. Negre, among others, to pick cherries in june 1999. When claimant and Mr. Negre went to
the employer's farm to seek employment for claimant on June 10, 1999, they were told to return the
next day to fill out the necessary papers. Claimant, claimant's son, and Mr. Negre returned to the farm
the next day. v

Mr. and Mrs. Roloff and Ms. Nunez hire almost all the workers employed on the farm. Hiring
is based on applicants’ proof of identity and completed I-9 and W-4 forms.

Claimant presented her identification to Mr. Roloff and he helped her complete her forms on
June 11, 1999.

Claimant's son sought employment at the same time, but he did not have his identification with
him that day. Mrs. Roloff and Ms. Nunez instructed claimant (in English and Spanish) to go home, get
her son's identification, come back with her son, and watch a safety video.

Claimant did not go home; instead, she and her son went to the orchard and began picking
cherries with Mr. Negre. They picked cherries for the employer for 6 or 7 days thereafter.

On June 19, 1998, claimant fell from a ladder and fractured the little finger of her right hand,
while picking cherries in the employer's orchard. She filed a claim which SAIF denied.

CONCLUSIONS OF LAW AND OPINION

The ALJ upheld SAIF's denial of claimant's injury claim, finding that claimant was not a subject
worker at the time of her injury. The AL] reasoned that claimant and her son never completed the
employer's hiring process and "the employer was not even aware that claimant and her son were
picking cherries.” Therefore, the AL] found the evidence "overwhelming that the claimant and her son
were never hired by this employer.”

The issue is whether claimant was a "worker” when she was injured. ORS 656.005(30) defines a
worker as "any person * * * who engages to furnish services for remuneration, subject to the direction
and control of an employer” (with certain exceptions not relevant here). The pivotal question is whether
the employer hired claimant.

Claimant contends that she engaged to provide services for the employer for remuneration when
Mr. Roloff helped her fill out the required forms and told her to get a ladder and go to work. (See Tr. 9,
11, 13, 20; see also Tr. 59). She argues that we should focus first on her perspective in determining
whether she was employed by the employer, citing Newport Seafood v. Shine, 71 Or App 119, 124 (1984)
(holding that determination of employment relationship focuses first on the "claimant's perspective”).

However, the court has since rejected the "claimant's perspective” argument (in another
employment relationship case), noting that Shine involved application of the "loaned servant” doctrine.
Liberty Northwest Ins. Corp. v. Church, 106 Or App 477, 480-481, rev den 312 Or 16 (1991). Here, as in
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" Church, claimant was not a loaned servant and Shine has no bearing.] Accordingly, although claimant
clearly believed that she was employed at the time of her injury, that belief does not establish an
employment relationship.

Claimant bears the burden of proving the existence of the employment relationship. Se¢ Hix v.
State Acc. Ins. Fund, 34 Or App 819, 825 (1978). In order for an employment relationship to exist, there
must be a contract for hire,4 express or implied, and the employer must have the right to direct and
control the employee.3

Here, the parties agree that claimant completed her W4 and I-9 forms, with Mr. Roloff's help,
on June 11, 1999. (Tr. 20, 46, 63). Claimant testified that Mr. Roloff then told her to go to work. Mr.
Roloff testified that he did not hire her at that time because "she hadn't seen the video." (Tr. 64).

Mr. and Mrs. Roloff and Irene Nunez, the employer's translator, testified that claimant was
informed that she must watch a safety video before going to work. (See Tr. 47, 60, 81). Mrs. Roloff and
Ms. Nunez also stated that they specifically instructed claimant to go home and get her son's
identification, then return and watch the video before going to work. (See id.).

Thus, the evidence relevant and material to the employment relationship issue is conflicting --
specifically, regarding whether claimant satisfied the employer's requirements and conditions for em-
ployment. We cannot say that one parties' version of the events on June 11, 1999 is more persuasive or
compelling than the other. Consequently, we find the evidence to be in equipoise. Under these circum-
stances, we are unable to find that claimant has carried her burden of proving that she engaged to fur-
nish services for the. employer and we agree with the AL]J that claimant was not a "worker" at the time
of her injury. See S-W Floor Covering Shop v. National Council on Compensation Insurance, 318 Or 614, 630
(1994) (one who is not a "worker" is not subject to workers' com