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PRESENTATION BY DOE
TO THE

ENERGY FACILITY SITING COUNCIL
HEARING RELATING TO THE DEFINITION OF

"RADIOACTIVE MATERIALS"

INTRODUCTION

The rule as published in the "Notice of Proposed Adoption of a Rule"

was drafted with the intent that the Energy Facility Siting Council

would prohibit the disposal of any radioactive materials which present

a sufficient risk to public health that their possession and use is

required to be licensed by the Health Division,

to focus on the extent to which the proposed rule accomplishes that

purpose and the effect that such a rule would have on the existing

waste disposal practices in Oregon.

Today, I would like

For the sake of simplicity, my presentation is separated into two

parts - first the general subject of man-made radioisotopes,

and second, the more difficult problem of naturally occurring

isotopes.
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MAN-MADE RADIOACTIVE MATERIALS

As proposed, the definition references only the levels of radioactivity

considered as "exempt concentrations 1' in the regulations of the Health

Division. Through discussions with Health Division and others, it has

come to the attention of the Department staff that this definition may

not be completely adequate. We have prepared a revised wording (Option 2 )

which I would like to present at this time as the Department ' s

recommendation.

There are basically three reasons for the proposed modification. First

of all, it is more precise in that it specifies that man-made materials

include by-product, special nuclear, and accelerator produced materials

and incorporates existing, accepted definitions for these. Second, by

referencing the entire Section B.4 of the Oregon Regulations for the

Control of Radiation, this modification incorporates both the "exempt

concentrations" and also the "exempt quantities " provisions of the

Health Division regulations. This modification is important because

situations exist where materials are present in high concentration when

viewed in terms of activity per gram; however, the total amount is so

low that it is almost non-existent. Conversely, material in extremely

low concentration, if accumulated in large quantity, could exceed a

preset "exempt quantity* without presenting any risk. Third, it also

adopts by reference exemptions for certain consumer products in which

man-made radioactivity have been incorporated. These products are
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manufactured either under an NRC license or a license from a compatible

regulatory body which determined that unregulated distribution to the

public does not pose any hazard to the public health and safety. Among

these products are such items as watches, electron tubes, compasses, and

smoke detectors.

With these modifications, the proposed rule should be fully compatible

with Health Division regulations. The staff does not see any rationale

for adopting a rule either more or less stringent than this proposal.
All "radioactive material ", exceeding these levels, currently disposed

of by individuals and corporations in the state is packaged and shipped

to licensed out-of-state disposal facilities (primarily to the low level

disposal facility at Hanford Washington). Materials which would be

exempt from the definition are currently exempt from regulation as far

as possession and use are concerned. Enforcing regulation on the

disposal of them would, therefore, be virtually impossible and even if

successful, would have little, if any, impact on public health and

safety.

As there are currently no known disposal sites in Oregon for man-made

radioactive materials as defined in the proposal presented today, the

effect of its adoption would be to maintain the status quo.
effectively forbid the Health Division from licensing a radioactive

waste disposal site for such material in the state at any time in the

It would

future.
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Before leaving the topic of man-made radioactive waste, I wish to

emphasize that this proposed rule does not, nor is it intended to deal

with the question of the definition of temporary storage as it relates

to spent fuel at Trojan,

off-site disposal of spent fuel.
There is no question but that it would prohibit
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resu
NATURALLY OCCURRING RADIOACTIVE MATERIALS (NORM)

A definition identical to that proposed for man-made radioactive materials

could be adopted for the naturally occurring materials and a proposed

wording for this has been prepared (Option 3 ) . The Department staff does

not believe, however, that such a rule complies with the statuatory

mandate or the Attorney General ' s opinion. Specifically, Section C.105( b)

and 0.106(b) of the Oregon Regulations for the Control of Radiation

(which are referenced in Section B.4( a ) ( 2) ) allow for either restricting

access to the area where the material is possessed or used, or limiting the

time individuals are present as ways to limit exposures of members of

While this procedure is appropriate for active users of

NORM, consideration of waste disposal requirements must assume that, at

some time in the future, the ability to impose such restrictions will

the public.

be lost.

The Department feels that any disposal site where long term maintenance

or permanent land use restriction is the only method of preventing

exposure of individuals to radiation in excess the defined limits, in

effect, constitutes a radioactive "waste disposal facility" under the

Again, as there have beenstatutes, and is prohibited by ORS 469.525.
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* t

several problems raised with the ability of the proposed wording in the

announcement to meet the intent, we are submitting a revised version

(Option 2 ) of this portion of the definition for consideration.

For those who have not had the benefit of extended discussion, I would

like to take a few minutes at this point to present some background

on the problem which the Council faces. Naturally occurring radioactivity

exists and has existed since the beginning of time in small quantities in

every ounce of matter in the universe. In some areas, mineral veins,

rock formations, sands, or underground waters contain considerably

higher than average amounts of radioactivity. Although there are places

in the world where an individual could be exposed to these higher levels

of natural radioactivity, they don ' t represent a significant widespread

concern for public health. However, if man alters this situation by

removing materials to more populated areas and particularly if the

radioactive materials are then concentrated, either intentionally or

unintentionally, significant exposures are possible.

In 1966, when it was discovered that as much as 200,000 tons of uranium

mill tailings ( the waste material left behind when uranium is removed

from the ore) had been used as fill material under and around homes

built in Grand Junction, Colorado, studies were begun to determine the

These studies have concluded that radiationhealth impact of this waste.
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exposure resulting from this material is significant and remedial action

has been initiated to reduce the exposure. Tailings have been removed

from houses, and tailings piles have been fenced, covered with topsoil,
and planted with vegetation to eliminate windblown distribution of the

material.1

Concern for repeating the mistakes which occurred in Grand Junction is

widespread and the legislature has expressed that concern by incorporating

NORM into the statutory definition of radioactive waste. Unfortunately,
the problem is not limited to the uranium mining and milling industry.

Significant concentrations of uranium and radium have been found to

exist in phosphate rock, particularly in Florida where the wastes from

the production of phosphate fertilizers have been incorporated into

building materials and houses have been built on lands reclaimed from

mining. Resulting radiation exposures are essentially identical to

those from the use of uranium mill wastes.

Concern among radiological health experts about exposures to NORM and

Technologically Enhanced Natural Radioactivity, in particular, has

increased considerably in the last few years. The Environmental Protection

Agency estimates that, for individuals in the general population who reside

near such materials, the largest radiation doses from any source may be

derived from Technologically Enhanced Natural Radioactivity. Primary

components of this dose in addition to uranium and phosphate processing

are the burning of fossil fuels, radon in water supplies, other mining,
milling, and smelting operations and construction materials
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manufactured from the by-products of these operations ,

that further evaluations by the Conference of Radiation Control Program

Directors and the EPA will identify other sources of radiation exposure.
In particular , sources of waste containing naturally occurring radioactivity

will be identified which will require proper disposal and isolation from

the environment to maintain the extremely low levels of environmental

It is inevitable

contamination which are currently required.

The Health Division has identified several locations in Oregon which use

NORM materials and which may or may not be affected by adoption of this

It is not possible , at this time, to identify for the Council

exact locations which currently exceed or may in the future exceed

levels set by the proposed rule; however , the possibilities requiring

further evaluation include:

rule.

1 ) Abandoned uranium mill tailings pile at Lakeview.
2 ) Wah Chang rare earth processing plant in Albany

3 ) Approximately 20 foundries using zircon sands

4 ) Ash from the coal fired power plant at Boardman

In short , the situation which faces the Siting Council in this deliberation

is that several sites have been identified in Oregon where the disposal

of quantities of NORM may require permanent maintenance and/or land use

restrictions to insure that individuals are not exposed to radiation in

excess of currently accepted levels. Since the Attorney General has

indicated that there is no "grandfather " provision in the law, adoption

of this proposed rule would require their removal .
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Submission of this proposal to the Council is with the full knowledge on
the part of the staff that the economic impact on some industries may

be great. There is also the realization that, even if a company were to

decide that it is financially able to comply, it may be impossible to do
so. This results from the fact that the existing low level radioactive

waste disposal sites in other states are not designed to handle the type

or quantity of NORM materials involved. The staff is also aware that

the removal of the uranium mill talings pile at Lakeview, which is well

stablized and fenced, could create a risk to public health and safety

greater than leaving it where it is.

\

The Council should be aware of an additional problem which may result

ORS 469.300 ( 20) which defines "waste

disposal facilities" exempts "a site at which the radioactive waste was

from adoption of the rule.

used or generated pursuant to a license granted under ORS 453.635"
(i - e a Health Division licensee). The Health Division has begun

issuing licenses to foundries and otlier industries using zircon sands.
The effect of this action combined with the prohibition of off-site

disposal may result in the permanent disposal of zircon sands in heavily

populated areas rather than allowing their removal to a disposal site

located in a remote area.

• »

!

There are alternatives available to the Council :

1 ) It could adopt a looser definition of the radioactive materials

which constitute prohibited radioactive waste. Adequate protection of
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the public health would still be assured by the Health Division' s

imposition of disposal requirements including isolation, stabilization,
permanent maintenance and land use restrictions. This alternative, the

staff believes, would be inconsistent with the intent of the statutes.

2 ) It could delay decision until the EPA, which is currently working

on proposals for defining hazardous radioactive waste, adopts their

regulations. The EPA regulations will probably be expressed in terms of

concentrations and quantities of individual isotopes. Unfortunately, it

is unlikely that the EPA will include any other isotopes besides radium-
226 in the foreseeable future. In addition, the EPA is basing their

rule on radon emanation from waste containing radium and will most

likely set the level identical to that obtained from application of this

proposed rule. Material which exceeds that level would merely require,

under EPA ' s rules, consideration of certain disposal techniques which

have not yet been specified.

3) It could adopt the rule as proposed, evaluate the existing sites

over which it then has jurisdiction, and issue orders for removal of the

If it is the decision of the Council to follow this thirdmaterial.
alternative, the staff of the Department of Energy is prepared to recommend

to the Legislature modifications to the existing statutes. These

modifications would give the Legislature an alternative to imposing

costly and possibly impossible remedial actions on existing locations of

NORM waste by allowing the EFSC to site a limited number of waste disposal

locations for low level naturally occurring radioactivity. The changes

would also allow, and in fact require, the Siting Council to determine

that any such sites meet all the requirements currently specified in ORS

469.375. They would allow the Health Division to require their
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licensees to dispose of wastes at an approved off -site disposal

location or to apply to the Siting Council for a site certificate for

disposal at the point of generation , and they would allow the Council to

impose disposal restrictions other than shipping out-of -state on the

ash from the Boardman Coal plant and any future locations where NORM

No modifications are proposed which would allow establish-
ment of waste disposal facilities for any man-made radioactive materials.
is generated .

MP: kp
6/26/78
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PROPOSED REPEAL OF OAR 345-50-055

This existing rule relates to the approvals required for the disposal of

radioactive waste materials in Oregon. Since the 1977 legislature

prohibited such disposal , this rule is effectively null and void. Even

if the statutes were to be modified in the future, the provisions of the

existing rule are obsolete and would need to be completely revised.

R195-050 Partial Rulemaking Record for EFSC 9-1978 Page17 of 129



- 13 -

OPTION 1 ( AS PRESENTED IN NOTICE OF PROPOSED RULEMAKING)

For the purposes of ORS 469.525, "radioactive material " is defined as:

Man-Made Radioisotopes in excess of those concentrations listed in1.
OAR 333-22-150, Oregon Regulations for the Control of Radiation,
dated June 1977, Part B, Schedule A, Column II.

Naturally Occurring Radioisotopes that, if accumulated over a2 .
40-year period at one location, would exceed the criteria contained

in OAR 333-22-150, Oregon Regulations for the Control of Radiation,
dated June 1977, Pact C, Sections C104, Cl 04.1, C105 (a ) and Cl06(a).
In determining whether naturally occurring radioisotopes exceed the

criteria in a particular circumstance, the EFSC will take into

consideration:

the present or anticipated rate of accumulation; and,a.

the extent to which such isotopes will be mixed with otherb.
materials and the nature of such materials.

This definition applies to material as it exists on the date this

rule is adopted, or the time at which disposal is proposed, whichever

3.

is most recent.
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OPTION 2

For the purpose of ORS 469.525, "Radioactive Material " shall be defined

as follows:

Man-Made Radioactive Materials shall be defined as any material1.
containing "by-product" or "special nuclear materials " ( as defined

in ORS 453.605) or "accelerator produced materials " (as defined in

OAR 333-22-150, Oregon Regulation for the Control of Radiation) .
Any man-made radioactive materials, the possession and use of

which is exempt from regulation by the Oregon Regulations for

the Control of Radiation, Sec. B.4, shall be considered to be

exempt from this definition.

Naturally Occurring Radioactive Materials ( NORM) shall be defined2.
as any nuclide found in nature as a radioactive material (i.e.,
radioactive but no by-product, special nuclear, or accelerator produced).
Any "naturally occurring radioactive material " exempt from regulation

by OAR 333-22-150, Oregon Regulations for the Control of Radiation,

Part B, Sections 3, 4( b) , and 4( d) shall be considered exempt from

this definition. Other NORM shall be exempt from this regulation

only if it can be demonstrated that a 40 year accumulation of material

(generated at a rate based on the current or anticipated annual average
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production), if disposed of at one location, would not result in

the exposure of any individual to external gamma radiation in

excess of 0.5 REM in any one year or result in the release of

effluents to the air or any river or stream in annual average

concentrations exceeding the values in the Oregon Regulations for

In calculatingthe Control of Radiation, Part C, Appendix A, Table II.
doses and releases, no consideration shall be given to land use

restrictions or to permanent, periodic maintenance operations.
Further, for the purposes of waste disposal , the material shall be

considered in the form it exists when it is removed from the users

equipment, systems, or settling ponds prior to any dilution or

remedial action.
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OPTION 3

For the purpose of ORS 469.525, "Radioactive Material " shall be defined

as any substance containing "by-product material " or "special nuclear

material " (as defined in ORS 453.605 ) or "accelerator produced material ",
"naturally-occurring radioactive material ", or "source material " ( as

defined in OAR 333-22-150, Oregon Regulations for the Control of Radiation,
Part A). Any "radioactive material ", the possession and use of which

is exempt from regulation by the "Oregon Regulations for the Control

of Radiation, Part B, Sections 3 and 4, shall be considered to be exempt

from this definition.
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RADIOACTIVE WASTE MATERIALS

DISCUSSION OF HEARING OFFICER'S RECOMMENDATIONS '

I. Introduction

On June 27, 1978 the Energy Facility Siting Council

(EFSC, or "the Council”) held a public hearing on proposed

rules to define "radioactive material" for the purpose of

clarifying what materials can and cannot be disposed of in

Oregon consistent with ORS 469.525, and on proposed repeal

I, W. Kelly Woods, the Hearings Officer,

recommend that any new rules be codified under the existing

OAR 345, Division 50, Radioactive Waste Materials.

of OAR 345-50-005.

The key document in this rule-making procedure is

the Attorney General's Opinion No. 7611 which I have appended

to the hearing record as Exhibit 11. This opinion establishes
*

clearly that the 1977 Legislature prohibited nuclear waste

disposal in Oregon and gave the Energy Facility Siting

Council and the Department of Energy responsibility for

enforcing the prohibition. This prohibition is stated in

ORS 469.525.

Opinion No. 7611 goes on to say, in a footnote,

that the 1977 Legislature did not really mean to prohibit

the disposal of all radioactive wastes in Oregon, but only

those wastes consisting of radioactive material of concern

viw»f*nri T*mJ2UC2SA21,’TY Jd aatsig
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to public health. Hence, the purpose of the proposed rules

is to attempt to identify those radioactive materials w.hich,

if discarded or unwanted, would have such marginal health

concern that they would not be subject to the provision of

ORS 469.525.

II. Pertinent Findings

1. Difficulty of the Task

Assessment of the dangers to health from radio-
active materials is a very complex procedure. Variables

include the hazards from eating or drinking contaminated

material, from potential pathways for radioactive species to

get into the food chain, from breathing contaminated air,

from external radiation, from the kind of radiation (alpha,

beta, gamma, or neutrons), from the half-life of the radio-
active species, and from the biologic behavior of different

kinds of materials within the body. Organizations such as

the International Commission on Radiological Protection

(ICRP) and the U. S. National Committee on Radiation Pro-
tection and Measurements (NCRP) have been studying these

problems for decades. It is unreasonable to expect the

Council to make an independent determination of the health

hazards of various amounts of radioactivity. Instead, the
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only rational course for the Council to take is to declare

that those materials having such low levels of radioactivity

that no license is needed for -their use should be considered

suitable for disposal. Normally, people should be free to

dispose of materials for which they do not need a license to

possess.

Health Division Licensing Regulations2 .
Except as radioactive material is associated with

energy facilities under the regulatory responsibility of the

Council, no person in Oregon can use radioactive material

unless he has a license issued by Health Division or unless

he is exempted from Health Division licensing requirements.
Health Division has published Regulations for the

Control of Radiation. Pertinent parts for our purposes are

Parts B, C, and (letter) I. Part B spells out licensing

requirements, Part C sets standards for protection against

radiation, and Part I concerns radiation safety requirements

for radioactive tailings.
Part C comes primarily from standards developed by

ICRP and concerns all kinds of radioisotopes. A particular

exception is potassium-40 for which there is no standard ,

since potassium-40 occurs in nature at levels substantially

greater than ordinary ICRP standards would allow.

Part B is based on Part C and comes from regula-

tions adopted by the former Atomic Energy Commission (AEC).

+

V
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A trouble with Part B is 'that there is limited reference to

naturally occurring radioisotopes since AEC did not issue

licenses for use of radioactive material that occurred in

nature.

Part I is procedural. It has no specific standards

for naturally occurring radioisotopes but applies to material

"which the Radiation Control Agency has determined to present

a biological hazard to the occupational or public health and

safety." Unstabilized tailings piles subject to Part I must

be fenced and posted to restrict public access, there can be

no unauthorized removal of material, and there are restrictions

on future use of the land. By any criteria this has t3 be

considered a waste disposal facility for radioactive material.
There is no way in which Health Division can

assert that tailings piles resulting from use of zircon
4- #

sands are free of biological hazard. It is out of the

question to consider packaging ten million cubic feet of

tailings into 50-gallon barrels and transporting them out of

the state.

3. Legal and Legislative Aspects

Associated Oregon Industries argues that the

Legislature only intended to prohibit in-state disposal of

radioactive wastes from facilities under the regulatory
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authority of the Council. This is contrary to the Attorney

General's opinion as expressed in Opinion No. 7611. The
^ *

Council must either reject this argument or brazenly return

to the Attorney General and ask him if he really meant what
i

he said.

Regardless of what rules the Council adopts, as

long as ORS 469.525 is on the books it appears to me that at

least Wah Chang in Albany and casting companies such as ESCO

must go out of business and leave the state. The impact on

other installations is discussed in the following section on

"Rationale for the Recommended Rules". It is very probable

that the Legislature did not recognize the economic impli-
cations which could result from passage of ORS 469.525 and

that they might wish to reconsider in light of further

information, as was done with regulations prohibiting field

burning. In view of this possibility, the Council should
" + i

search for legal methods to defer enforcement of any rules

adopted pursuant to ORS 469.525 until after the Legislature

has reconvened.
% The original proposed rules set for hearing were

substantially modified by the time of the hearing on June 27,

to the dismay of some of the participants. I recommend

another major modification, attached hereto. I propose that

the Council prepare for the next Legislative session by

scheduling another hearing on the rules which I have recom-
mended with the objective of determining (1) any technical
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objection to the rules, {2) any legal objection to the

rules, and (3) the full impact of the rules on the economic

well-being and health of the citizens of Oregon.

Rationale for the Recommended RulesIII.

Repeal of Rule 345-50-005
Disposal Sites for Radioactive Waste Materials

This rule was adopted in 1972.
obsolete by ORS 469.525, and there was no testimony in the

hearing record arguing for retention of the rule.
If a future legislature were to repeal ORS 469.525

it would then be necessary for the Council to adopt a rule

similar to OAR 345-50-005, but the present rule is also

obsolete in its reference to the role of DEQ in siting
r 4

disposal grounds for radioactive wastes.

It is rendered

Rule 345-50-010 Purpose and Applicability

It has proven to be easier to identify radioactive

materials which are declared to be exempt from ORS 469.525

than to describe materials which are subject to the statute.

Rule 345-50-015 Referenced Regulations

This rule is advisable for clarity since the

Health Division Regulations do not specifically state the
*

authority under which they were adopted.
*
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Rules 345-50-020, 345-50-025, and 345 50-030 (1) Exempt
,

Quantities and Concentrations

These rules could be simplified by saying instead

that any material subject to licensing by Health Division is

considered radioactive material for purposes of ORS 469.525.

Considering the nebulous nature of Health Division regula-
tions for naturally radioactive material, I believe the

Council has an obligation to be more specific rather than

delegate all decision-making to Health Division.

Rule 345-50-020 Exempt Quantities

In almost all cases the exempt quantities shown

for radioisotopes in the table in Part B are repeated

exactly the same in the table in Part C. Some of the gaps

in Part B are filled by referencing radioisotopes listed

only in Part C.
+,

It should be recognized that the exempt quantities

proposed in Rule 345-50-020 are extremely small. The rule

covers minute quantities of research materials which may be

relatively highly concentrated. Radioactive industrial

wastes, if exempt at all from ORS 469.525, will generally

find their exemption because of low concentration rather
*

than low quantity.

i

+
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Rule 345-50-025 Exempt Concentrations

The table in Part B lists for 153 radioisotopes

those concentrations in air, liquids, and solids which are

exempt from the need for licensing fees under Health Division

regulations. However, there is no guidance for other radio-
isotopes.

The referenced table in Part C lists permissible

concentrations of 247 radioisotopes in air and water, based

upon the human body suffering insignificant effects from

breathing contaminated air or drinking contaminated water at

There is no guidance here regarding permis-these levels.
sible radioactivity in solids.

We note, however, that with few exceptions the*
exempt concentrations (microcuries per gram of solids) in

Part B are exactly ten times the concentrations (microcuries

per milliliter of water) shown in Table II of Part C for

soluble- forms. An empirical approach is to work backwards

and say that for all radioisotopic concentrations shown in

Table II of Part C for water a concentration ten times

greater in solids is exempt from the provisions of ORS

The rule does not appear to be excessively liberal

as evidenced by the discussion of Rule 345-50-030(2) below.
If this simplifying rule should have small errors

the consequences are not great.
licensed material might be disposed of in the state, and

469.525.

It could mean that some
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that some unlicensed material might still have to be shipped

out of state.

Rule 345-50-030 Specific Exemptions Part (1)

Health Division has many instances where radio-
isotopes are exempt from the need for licensing by specific

rule even though licensing would be required under a general

For example, Schedule C of Part B says that quanti-
ties of tritium no greater than one millicurie are exempt

from licensing.

rule.

It then goes on to say in Section B.4(b){1)(i)

that a watch or a clock can contain up to 25 millicuries of

tritium without needing to be licensed.
The purpose of Part (1) of Rule 345-50-030 is to

avoid a situation where the Council might declare it illegal

to dispose of unlicensed material.
Section B.4{a)(2) exempts some radioactive materials

from licensing if it can be shown that there will be limited

human occupancy in "unrestricted" areas contaminated with

these materials. Making a judgment that such an area is

not a waste disposal facility because of limited human

occupancy appears to violate legislative intent in adopting

ORS 469.525.

Rule 345-50-030 Specific Exemption Part (2)

Application of proposed rules 345-50-020 and 345-
50-025 would lead to the conclusion that exempt quantities
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of radium-226 are limited to less than 0.1 microcurie and

exempt concentrations of radium-226 are limited to less than

0.3 picocuries per gram of solids.

1978 the U. S. Environmental Protection Agency (EPA) issued

draft regulations stating that for radium-226 quantities and

concentrations of radium-226 qualifying as radioactive

wastes should be greater than 10 microcuries and 5 pico-
curies per gram, respectively,

about ten suggests that my proposed rules are adequately

Since at least some people in EPA endorse the

more liberal concentrations shown in their draft regulations,

I believe the Council should also adopt them, subject to

future revision whenever EPA comes out with final regula-
tions regarding radium-226.

However, on March- 24,

This increase by factors of

conservative.

Note that this special exemption does little to

alleviate the problem discussed above under "Pertinent

Findings".

uranium mill tailings runs about 100 picocuries per gram,

and preliminary estimates are that ash from the Boardman

coal plant will contain about 10 picocuries per gram, in

contrast to only 5 picocuries per gram permitted under this

rule.

The radium-226 content of zircon sands and

Rule 345-50-030 Specific Exemption Part (3)

It is futile to permit certain concentrations or

quantities of thorium-232 if this results in violating
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permissible concentrations or quantities of the daughter

As long as the radium-228 is tied up in rocks

with the thorium it should not present a health hazard,

more restrictive limits on radium-228 apply to separated

radium which could get into ground water.

radium-228.

The

Proposed Rule 345-50-030 Specific Exemption Part (4)

In an earlier draft of this report I proposed the

following additional exemption:

(4) Abandoned piles of uranium mill

tailings which have been stabilized against wind

and water erosion prior to July 1, 1977, under

plans approved by the Radiation Control Section.

To my dismay I'have been advised by the Department

of Justice that adoption of such an exemption would exceed

the authority of the Council, though I have no idea who

would challenge such a rule.
The only purpose of the proposed rule was to

address the problem of stabilized mill tailings in Lake

County. Under the preceding rules it could be illegal in

the future to dispose of mill tailings in Oregon if they

were sufficiently radioactive. However, the hearing record
#

is convincing (refer Exhibit 7) that the Lakeview mill

tailings are not a current health menace and that any attempt

at this time to remove them from the state could present a

hazard to public health and safety.

•h f
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Proposled Rule 345-50-03C Specific Exemptions Part (5)

In an earlier draft of this report I also proposed

the following additional exemption:

(5) Ash from coal-fired power plants

for which a site certificate has been issued by the

state prior to July 1, 1977.

Unfortunately I have been advised by the Department

of Justice that adoption of this exemption would also exceed

the authority of the Council.

The Boardman site certificate is a binding agreement

between the State of Oregon and the utility,

unilaterally such a major change in conditions of the permit

at this time would undoubtedly result in litigation and the

prospect that the state would have to pick up the cost of

Alternatively, it could cause

cessation of the Boardman project, loss of power to the

citizens of Oregon, and state liability for construction
4

costs incurred to date in accordance with the site certificate.

To impose

moving the ash out of state.

Analysis of Hearing Record

Department of Energy (Exhibit 1)

The rules originally noticed for hearing contained

major gaps as well as some provisions which would have been

extremely difficult to enforce. By the time of the hearing
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the Department had commendably changed its mind and sub-
mitted a substantial revision to its proposed rules, identi-
fied as Option 2 in Exhibit 1~.

Option 2, while superior to Option 1, still has

notable defects. First, I am unsympathetic with the attempt

to distinguish between man-made and naturally occurring

radioactive materials. Second, it seems improper to base

the hazard of naturally occurring radioactive material on

the potential for receiving an external dose of gamma radiation;

in this case we merely need some shielding. The prospects

for release to air or river appear to be extremely subjective

and difficult to quantify. I believe we need more specific

standards than proposed by DOE.

Associated Oregon Industries (Exhibit 2)

AOI’s first suggestion, regarding legislative

intent; has already been dealt with. Their second suggestion

regards delaying any action until the federal Environmental

Protection Agency has "finalized guidelines and levels for

the disposal of low level radioactive materials",

believe it is consistent with legislative intent for us to

wait on EPA guidelines,

incorporate current EPA draft limits for radium-226 into our

I do not

However, it appears appropriate to

rules.

AOI had worthwhile alterations to suggest to DOE's

original rule proposal. When DOE abandoned their original
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proposal and went to "Option 2" these alterations became

somewhat moot.

State of Washington (Exhibits 3 & 4 )

The State of Washington advises against the export

from Oregon of materials which in their opinion do not

represent a radiation hazard. Specifically they consider

that the chlorinator residue from Wah Chang was a potential

hazard only because of its location over a water table close

to the Willamette River. They suggest that such potential

hazards can be abated more economically by means other than

shipment to Washington in the future. I believe that their

attitude could change for materials which are reported by

EPA to constitute a radiation hazard.

Precision Pine (Exhibit 5)

Precision Pine advises of their problems with
A 4

abandoned mill tailings at Lakeview which they bought inci-

dental to old uranium mill buildings which they wish to
I

convert into a sawmill. Their problems are insurmountable

if the Council can not adopt proposed rule 345-50-030(4).

Health Division (p. 21 of transcript)

As it stands right now the mill tailings at Lake-
view do not constitute a radiation hazard to the public.

“ +
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Portland General Electric (Exhibit 6)

This testimony was based on Option 1 of DOE testi-
*

mony which DOE no longer recommends. PGE recommended inclusion

of material from Part C of Health Division Regulations in

order to address strontium and cesium as well as naturally

occurring isotopes which are not defined in Part B. There

was tentative concurrence that Option 2 of DOE testimony

satisfied many of PGE concerns.

Sharon McKeel

Ms. McKeel urged that we continue to work with EPA

in defining radioactive wastes. We are at least partially

responsive in proposed rule 345-50-030(2).

Health Division (Exhibit 7)

Health Division essentially recommends that the

Council turn over to Health Division the responsibility for

determining whether or not "Lakeview tailings, foundry

sands, Wah Chang sludge, coal fly ash, and other such low

specific activity materials may be disposed of in Oregon",

i.e., the determination as to whether or not these materials

are exempt from ORS 469.525.

don't see how the Council can shirk a legislatively assigned

responsibility.

In the absence of criteria I

Health Division urges a change in the law so that

low specific activity radioactive materials can be disposed

of within the state.
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Heike M. Eubanks (Exhibit 8)

H. M. Eubanks urges inunediate removal of radio-
active sludge from farms and landfills, evidently in relation

to Wah Chang residues.

Oregon Environmental Council (Exhibit 9)

OEC appears to use the letters EPA when they mean

With this understanding OEC supports DOE’s Option 2

but objects to any suggestion by DOE that low level disposal

sites be permitted in Oregon.

DOE.

ESCO Corporation (Exhibit 10)

The ESCO submittal is clear and comprehensive and

warrants close attention by every member of the Council. It

constitutes by itself a good report on the hearing.
#

ESCO testimony is very helpful in explaining the

problems which exist in any attempt to switch to casting

sands other than zircon sand. They go on to address five

topics as listed in the following paragraphs.

They urge that the Council refrain from promulgating

any rule until all interested parties have had ample time to

understand the meaning of the rule and to assess the technolo-
gical and economic impacts. I agree. The original hearing

was held on Option 1 of DOE testimony. Option 2 was presented
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at the hearing. And now I have come up with a third option.

Many people have been unaware that they were working with

potentially radioactive materials. We have not heard - from
Wah Chang or other casting companies, presumably in the

belief that AOI was representing their interests. I am not

sympathetic that we should wait for EPA to promulgate rules,

for this could conceivably take years,

that the ESCO quote of EPA draft rules on page 8 of Exhibit 10

is correct and comes from Section 250.12(e) of a draft

I note in passing

release dated March 24, 1978. The lead-in portion of the

EPA release is: "Radioactive wastes A waste is radioactive

waste if it is not source, special nuclear or byproduct

material as defined by the Atomic Energy Act of 1954, as

amended, and if a representative sample of the waste has

either of the following properties:" (Paragraphs (1) and

(2) follow as quoted by ESCO.)
ESCO urges that the effective date of any rule

adopted should be after the Legislature has had an opportunity

to define certain statutory words and phrases and has had an

opportunity to consider the human, technical and economic

* +

impacts of the rule proposed under the statutes — with

which I agree.

ESCO has a number of specific criticisms of DOE's
Option 2 which are somewhat moot if the Council were to

consider instead my recommended rules. I strongly disagree
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with ESCO and with EPA in any attempt to say that natural

radioactivity is in some way more acceptable than radio-
activity of human manufacturê.

_
*

ESCO points out certain ambiguities between statutes,

at least one of which is along the line presented by AOI

questioning the scope of ORS 469.525.

Finally, ESCO raises the question of comity between

the states as a result of, and constitutionality of, ORS 469.525.

These matters, I believe, should be considered by the Legis-

*

lature.

WKW:sj
8/22/78

*
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(RECOMMENDED)

BEFORE THE ENERGY FACILITY SITING COUNCIL

RADIOACTIVE WASTE MATERIALS

Rule 345-50-005 Disposal Sites for Radioactive

Waste Materials is repealed.

Rule 345-50-010 Purpose and Applicability:

Since virtually all materials contain some measure of radio-
activity, it is the purpose of these rules to identify those

materials which present such small health hazards that they

are exempt from the provisions of ORS 469.525 {1977 Replace-

ment Part) and may be disposed of within the state.

Rule 345-50-015 Referenced Regulations: * Ref-

erence to OAR 333-22-150 means "State of Oregon Regulations

for the Control of Radiation" issued by the Radiation Control

Section of the State Health Division in June 1977.

Rule 345-50-020 Exemot Quantities; Materials are

exempt from the provisions of ORS 469.525 if the total

curies of contained radioactivity are less than the quan-
tities listed in Schedule C,, Part B of OAR 333-22-150, or

in the case of americium-241, plutonium-239, thorium, or

uranium are less than the quantities listed in Appendix B,

Part C of OAR 333-22-150.

V
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Rule 345-50-025 Exempt Concentrations: Materials

are exempt from the provisions of ORS 469.525 if the poncen-
tration of contained radioactivity in microcuries per gram

of solids is less than ten times as large as the concentra-
tion in microcuries per milliliter of water for soluble

species listed in Column 2, Table II, Appendix A, Part C of

OAR 333-22-150.
Rule 345-50-030 Specific Exemptions: In addition

to exemptions under rules 345-50-020 and 345-50-025, the

following materials are exempt from the provisions of ORS

469.525:

(1) Excluding the exemption found in Section B.4(a) j2),

any material identified in Section B.3 Source Material or

Section B.4 Radioactive Material Other Than Source Material

of OAR 333-22-150 as being exempt from requirements for

licensing and fees for radioactive material.

Radium-bearing materials containing less than

5 picocuries of radium-226 per gram of solid or containing a

total radium-226 activity of less than 10 microcuries.

Thorium-bearing materials containing less

than 20 picocuries of radium-228 per gram of solid or con-
taining a total radium-228 activity of less than 100 micro-
curies, provided that the radium-228 is present with the

parent thorium-232.

(2)

(3)

-0-
WKW:sj
8/22/78
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