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NEED FOR THE RULE(S): 

OAR 150-317-0652 is needed to provide a method for taxpayers to compute a modification that will be necessary for 

certain tax returns filed no later than November 15, 2018.

JUSTIFICATION OF TEMPORARY FILING: 

(1) Oregon corporate taxpayers were required to include ORS 317.716 listed jurisdiction income in their Oregon 

taxable income for tax years 2014, 2015, and 2016. This listed jurisdiction income may be taxed again in tax years 2017 

and 2018 because of a one-time mandatory repatriation of earnings and profits at the federal level under IRC 965 that 

flows through to Oregon taxable income. During the 2018 regular session, the Oregon Legislature attempted to address 

this issue through SB 1529 that allowed taxpayers a tax credit equal to the lesser of a taxpayer’s tax attributable to the 

2014-2016 listed jurisdiction inclusion or the 2017 repatriation. 

 

 

However, the tax credit provides no relief to taxpayers who have a repatriation obligation in tax year 2018. Also, the tax 

credit provides no relief to taxpayers who included listed jurisdiction income in at least one tax year between 2014 and 

2016 but had no tax attributable to the listed jurisdiction income.  ORS 317.038(1) provides that nothing in ORS 

chapter 317 “shall be construed to require a corporation to include an item of income * * * more than once in computing 

Oregon taxable income.” 

 

 

This temporary rule is intended to prescribe a method for taxpayers to compute a modification that will provide relief 

for taxpayers who are not granted relief under the tax credit and are otherwise required to include an item of income 

more than once in computing Oregon taxable income. The first returns affected by the issues described above were due 

to be filed May 15, 2018, but it is assumed that most affected taxpayers have obtained extensions to file on or before 

November 15, 2018. The basis for this assumption is that more returns for tax year 2017 will be filed on extension 

because significant federal and Oregon tax law changes applicable to tax year 2017 were passed between December 
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2017 and April 2018. Taxpayers need additional time to understand how tax law changes affect their filing position for 

tax year 2017. 

 

 

There currently is no prescribed method for taxpayers to compute a modification and meet their November 15, 2018, 

filing obligations without this rule. Failure to immediately adopt a rule will increase taxpayer compliance costs and the 

enforcement costs of the department. Also, there will be the administrative costs for both taxpayers and the 

department associated with additional amended returns if this rule were not immediately put in place. 

 

 

(2) Oregon corporate taxpayers with an IRC 965 repatriation obligation who will be required to include listed 

jurisdiction income previously included in Oregon income in their IRC 965 repatriation if the repatriation tax credit 

does not offer the taxpayer full relief. Also, the department will be affected as well. 

 

 

(3) Note that most of the first returns affected by this modification are expected to be filed on extension no later than 

November 15, 2018. A permanent rule is expected to become effective no earlier than January 1, 2019. Without an 

immediate temporary rule, there will be no prescribed method to calculate the modification described above before 

returns are due to be filed on extension. Without guidance, taxpayers will either use their own method to calculate the 

modification for returns filed between November 15, 2018 and January 1, 2019 or claim a modification after January 1, 

2019 through an amended return, which will increase administrative costs for both taxpayers and the department. 

 

 

(4) Temporary action will avoid or mitigate these consequences by prescribing a method of computing the modification 

that will be in place well in advance of the November 15, 2018 filing deadline.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE: 

ORS available online: https://www.oregonlegislature.gov/; 

2018 Oregon legislation (SB 1529) 

https://olis.leg.state.or.us/liz/2018R1/Measures/list/

ADOPT: 150-317-0652

RULE TITLE: Modification for Listed Jurisdiction Amounts Previously Included in Income; Election in Lieu of Claiming 

the Repatriation Tax Credit 

RULE SUMMARY: To provide guidance for calculating the modification allowed under ORS 317.038 (in lieu of the 

repatriation tax credit allowed under SB 1529, 2018 Session) for listed jurisdiction income previously included in 

Oregon income.

RULE TEXT: 

(1) A taxpayer may elect to claim a modification under ORS 317.038 for tax year 2017, 2018, or, when applicable, both 

years, to subtract listed jurisdiction income amounts included in income due to the mandatory repatriation under IRC 

section 965, as amended by Section 14103 of H.R. 1 (2017) (an IRC 965 repatriation), to the extent those amounts were 

previously included in income for tax year 2014, 2015, or 2016 pursuant to ORS 317.715(2) (2013) or ORS 317.716 

(2015). The election to claim the modification is made in lieu of claiming the repatriation tax credit under section 33 of 

SB 1529 (2018). The election may be claimed on an original or amended tax return. 

(2)(a) A taxpayer may elect to claim a modification under section (1) of this rule or a repatriation tax credit under section 

33 of SB 1529 (2018), but not both. 
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(b) A taxpayer who has an IRC 965 repatriation in tax years 2017 and 2018 must use the modification in both tax years 

if the taxpayer elected the modification described in section (1) in one tax year. The election by a taxpayer with an IRC 

965 repatriation for tax years 2017 and 2018 to use the modification described in section (1) may not be changed on an 

amended tax return if the taxpayer’s return for either one of tax years 2017 or 2018 is closed to refund or adjustment. 

(3) The modification is claimed on Schedule OR-ASC-CORP using the subtraction code prescribed by department 

instructions for tax year 2017 or 2018. Use of the subtraction code prescribed by department instructions on Schedule 

OR-ASC-CORP signifies a taxpayer’s election and agreement to claim the modification in lieu of the repatriation tax 

credit. 

(4) The modification, if elected, affects the calculation of the amount of IRC 965 repatriation income eligible for 

subtraction under ORS 317.267(2) for tax years 2017 and 2018. When computing the subtraction under ORS 

317.267(2) that is attributable to IRC 965 repatriation income, the repatriation income amount (upon which the 

dividend received subtraction percentage is applied) must be reduced by the amount of the modification. 

 

Example 1: Corporation XYZ reports an IRC 965 repatriation in tax year 2017 that includes $100 million of listed 

jurisdiction amounts that were previously included as an addition to income under ORS 317.716 for tax years 2015 and 

2016. In lieu of claiming the tax credit under section 33 of SB 1529 (2018), Corporation XYZ elects to claim a 

modification on its 2017 return to subtract the $100 million of listed jurisdiction income that was previously included 

under ORS 317.716. The election is made by claiming a $100 million subtraction on Schedule OR-ASC-CORP using the 

subtraction code prescribed by department instructions. Use of the subtraction code prescribed by department 

instructions on Schedule OR-ASC-CORP signifies Corporation XYZ’s election and agreement to claim the modification 

in lieu of the repatriation tax credit. 

Example 2: Same facts as Example 1, except that after filing its original 2017 return Corporation XYZ files an amended 

2017 return to change its election. The limitation period to claim a refund for tax year 2017 remains open at the time 

Corporation XYZ files its amended return. Corporation XYZ claims the repatriation tax credit on Schedule OR-ASC-

CORP using the credit code prescribed by department instructions and removes the $100 million subtraction. Use of 

the credit code prescribed by department instructions on the amended Schedule OR-ASC-CORP signifies Corporation 

XYZ’s election and agreement to claim the repatriation tax credit in lieu of the modification. Because Corporation XYZ 

has elected to claim the repatriation tax credit on its 2017 return in lieu of the modification, Corporation XZY is 

prohibited from claiming a modification on its 2017 and 2018 returns. 

Example 3: Same facts as Example 2, except that Corporation XYZ was required to include $150 million of listed 

jurisdiction income as an addition under ORS 317.716 for tax years 2015 and 2016, and $50 million of that income is 

reported as an IRC 965 repatriation in tax year 2018. Because Corporation XYZ claimed the repatriation tax credit for 

tax year 2017 on its amended return, it may not claim a modification for tax year 2018. 

Example 4: Same facts as Example 3, except that Corporation XYZ claimed the repatriation tax credit on its original 

Oregon return for tax year 2017 instead of a modification. In addition, Corporation XYZ did not file an amended return, 

Corporation XYZ’s return for tax year 2017 is closed to refund or adjustment, and the return for tax year 2018 is open 

to refund or adjustment. Corporation XYZ may not claim a modification for tax year 2018 because Corporation XYZ 

claimed the repatriation tax credit on its 2017 return and the return for tax year 2017 is closed to refund or adjustment. 

Example 5: For tax year 2017, Corporation XYZ has $100 million in IRC 965 repatriation income from wholly owned 

foreign subsidiaries, $80 million of which was previously included in income as a listed jurisdiction addition in tax year 

2016. Corporation XYZ has no other income taxable as a dividend or deemed dividend for tax year 2017. Corporation 

XYZ elects to claim the modification under section (1) of this rule. As a result of the modification, Corporation XYZ 

calculates its dividend received subtraction by first subtracting the amount of the modification from the IRC 965 

repatriation income for 2017 ($100 million - $80 million). Accordingly, Corporation XYZ’s dividend received subtraction 

under ORS 317.267(2) is $16 million (80 percent of $20 million). 

 

[Publications: Contact the Oregon Department of Revenue for information about how to obtain a copy of the 
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publication referred to or incorporated by reference in this rule pursuant to ORS 183.360(2) and ORS 183.355(1)(b).] 

Statutes/Other Authority: ORS 305.100 

Statutes/Other Implemented: ORS 317.038

STATUTORY/OTHER AUTHORITY: ORS 305.100

STATUTES/OTHER IMPLEMENTED: ORS 317.038

Page 4 of 4


