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Oregon Department of Land Conservation and Development
635 Capitol Street NE, Suite 150

Salem, OR 97301

RE: Appeal of Director's Decision on Bend Urban Growth Boundary Amendment
{Order 001775).

Dear Mr. Whitman:

| am writing on behalf of the City of Bend to appeal the Director's Decision on
the Bend UGB amendment (Order 001775) dated January 8, 2010 to the Land
Conservation and Development Commission. This appeal is made pursuant to
QAR 660-025-0150. Under OAR 660-025-0150 (4) (b), the local government
may appeal the Director's remand tc LCDC. The City of Bend is the Jocal
government that made the decision, and thus has standing to appeal. The
amendment to the Bend urban growilh boundary was also adepted by
Deschutes County, as required by the rule. In the appeal, we use the terms
“Bend” or “the City” to refer {c ihe joint decision by the City of Bend and
Deschutes County to adopt an amendment to the Bend urban growth boundary.

You will find enclosed the City’s appeal to the L and Conservation and Oevelopment
Commission. Copies of this cover letter and the appeal will be hand delivered to the
Department's Salem office before the close of business today.

Sincerely,

i
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Eric King
City Manager

CC: Bend City Council {7)
Mel Oberst, Community Development Director
Brian Shetlerly, Long Range Planning Manager
Damian Symyk, Senior Planner
Mary Winters, Cily Attorney
Gary Firestone, Assistant City Attorney
Mark Radabaugh, DLCD Ceniral Oregon Regional Representative



APPEAL BY THE CITY OF BEND
OF
THE DIRECTOR’S DECISION
ON
THE ADOPTION OF BEND’S

REVISED URBAN GROWTH BOUNDARY



PART ONE -- SUMMARY AND INTRODUCTION 1

[. EXECUTIVE SUMMARY ...ttt 1
. BACKGROUND .. ... e 4
AL POPUIGHON e 4
L SR LY = = T ORI 5
O I o o= {0 TR 6
T o o Tot T U 6
lil. STANDARD OF REVIEW ...t 8
PART TWO — RESPONSE TO PROVISIONS OF REPORT .......cccoooiiiiiieee e 10
. GENERAL COMMENTS ONREPORT ... oot 10
A FaCtUal ISSUES ... e e 10
B, Legal AUtNOKIEY ...veee e 10
C. Applicable Version of OAR Chapter 660 Division 24 .......c.ccooooeeiiviiiiiiiiiiiinnnn, 11
I T €T = e PRI SR 11
fl. SPECIFIC RESPONSES TO REPORT ...ttt et e 12
A. Response to Director's Background and SUummary ......cccccciviiiiciine e 12
o T O o111 o = USSR 13
C. Residential and Related Land Need ... 13
1. Statutory Framework ... e 13
2. RS e 16
3. Bend Followed the Applicable Process in Determining Housing Need....... 19

4. Map or Other Document for Vacant, Developed, Redevelopable and
Constrained Parcels ...t e e 19
5. Distinction between Zoning vs. Plan Designation ..............c.cooivvieivieenn. 20
6. Buildable Land ANalysis ... et 20
7. HoUusINg NEES ... e et 23
S T = o (1] S TP 24
9. Multi-family HOUSING ... et ar e araae e 24
11, Efficiency MEASUIES ... e ettt 26
12, RemMand Tasks ... e ne e 29
D. Land Added to the UGB for Related (Non-Employment) Uses ........oeeeeeee.. 34
1. Parks and SChoOIS...........ociiiieeieecee e e e e e ee e nens 34
R 1= ToTo T o [ o (o]0 a1 35
3. Private Open Space and Rights-of-Way.........ccoceeiiiii e, 36



4. Unsuitable Land..............ccocoooiiiiiiiiiince s verien s sre e v iee s eennns 3T
5 Surplus Acreage SR | <
6. Buffer Area and Land Shown as RL |r'r the Framework F’lan ,,,,,,,,,,,,,,,,,,,,,, a8
7. Remand DIireCtions .....ccccir i e s srane e e s e 39
E. Consistency with General PIan ..........cccoviiirio e cciniinie e 41
F. Compliance of the LUIH-10, UH 2.5 and SR 2.5 Zones with Goal 14................. 44
G. Economic Development Land Need..................... et eentaa ettt e et et eenane 45
1. Applicable Standards... et h e ettt e eeeeeren v et ettt rnninniaesnrainenestarassers G5
2. Adequate Factual Basrs Process ............................................................. 45
a. Determination of the 20-year supply of employmentland....................... 46
b. Aninveniory of existing employment land categorized into vacant,
developed land likely to redevelop within the planning period, and
developed land unlikely to redevelop within the planning period ............. 48
c. ldentification of required site types that are not in the inventory of either
vacant or likely to redevelop Sites ... veveveiiiviiv e e, A8
d. Identification of serviceable lands .................c.ccce e vcccciiicniiiiinenen... B0
e. Reconciliation of need and sUPPIY ...ccoove e 51
3. Adequate Factual Basis — Specific [S8US .....ccooivr v, 51
4. The City's Analysis Appropriately Determined the Need for Employment
| [ Lo U O U OO U SRUU U EUTUSURU TSRO 53
5. Employment in Residential ATeas.......c.cccvieioceereineeecninen s ssviaiie e svn e sen s 54
6. The City Appropriately Included Land for the Hospital, University and
Special INdustrial STeS ... e 57
7. Remand Requirements ... e 58

H. Public FAGtes Plans ... oo e eeeravennsssaeraeenannn. BT

1. The PFPs Were Validly Adopted and Should Be Acknowledged ............... 65
A, NOUIGE. ..o e et ee et s e 65
b. Compliance with OAR 660-011-0010 .......cooivei e eenn, BS
c. Water System Plan.. T USSP URRPPOURUUPPPRR &1
d. Collection Sewer Master Plan ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, 67
e Alternatives AnalySis... ... e r e e e r e o8

. Transportation Planning ... oo eeevee e ene e e areneas 71

1. Legal ReqUIreMIENES ..ot e e v e e emsn s e e as s ane s e anns 71

2. Facts: What the City Did........o oo e ee s s e ncaar s s s 71
a.  Transportation Modaling ... e 71
b. Goal 14 Boundary AnalySis.......c.occovioieriiicioiii e s 72



¢c. Transportation Improvement Costs......ococociviiiiviieiicieier e s 72

d. Extraordinary Costs.............. .73

3. Consistency with Goals 12 and 14 and Implementing Regulations ............ 74
a. Responseto Main [85UeS.......oooiii e T

b., Response to Specific [SSUBS ... i s e 76

c¢. Response to Remand Requirements ........coco o cncccaeen 78

4, Need for Acknowledged Urban Atea TSP ... 78
5.  Adeqguate Planned Facilities .......c..cccooo i carn e 79
6. Planning Status of Deschutes River Crossing ..o iceeceecen v ceeceee 79
7. Reguirement to Include Measures to Reduce Reliance on Automobiles.... 79
a. Applicability of Metropolitan Transportation Planning Requirements ....... 79

b. Compliance with TPR Reguirements for Metropolitan Areas ................... 80

. Timing of CompPlanCe ..o 80

8.  Appropriate Zoning within UGB ... eeveeeene, B0
Jo UGB LOCAHION oot ce et emr e n v s eeiaes B
1 = o= | U U SO OO U 81

2 =T - T OO U OO USSP B84
3.  Compliance with Location Standards ............c.ccoceivinviiiiciciieee e, 88
a. Suitability oo erereh e et ttrvaeses e annrtaes s tabbrae 88

b. Applicalion of ORS 197 298{3 ... c.ooiiee e 89

c. Response to Direclor's Analysis and ConcluSionS ..o vnevier e, 89

4. Compliance with ORS 197.298. ...t iir e 94
5. Response to Specific CommeEntS.........c e 95
K. Natural Resources and HazardS.....cooov i e aee e 97
1. Legal Standards ... e s 97
2. Compliance with Goal 5 and Implementing Regulations ............c....cc......... 98
3. G0al 5 AQOraegale RESOUMNCES oo viiiiiiieiear e eeersrrerertaavaseevasieeeeam i eeaener 99

L S € 1 | PP PRSP U TN TURUOTPUIPRIOT 100
L. Procedure.....ccoooeerviriiiinne .100
1. Notice ..o 100

PART THREE -- CONCLUSION ........oooiiiiiiie e e cn e e e aan



BEFORE THE LAND CONSERVATION AND DEVELOPMENT COMMISSION

Appeal by the City of Bend of the Director’s Decision on the Adoption of a
Revised Urban Growth Boundary of the City of Bend

PART ONE - SUMMARY AND INTRODUCTION
l. EXECUTIVE SUMMARY

Bend, Oregon lies at the upper end of the Deschutes River basin between the rugged
Cascades and the high desert. There are 300 days of sunshine and expansive views of
beautiful snow covered mountains. With 10 inches of precipitation and an elevation of
3,600 feet the growing season is only 88 days long but the recreational season is year
round. The City is surrounded by cinder cones and lava flows with Ponderosa forests to
the west and sage brush and juniper desert to the east. The pristine Deschutes River
cuts a canyon from the south into the downtown heart of the City where it mellows into
the reflective Mirror Pond before returning to its gorge. Rimrock, buttes, lava tubes and
pressure ridges are predominant features of Bend’s landscape that lend the City its
dramatic beauty yet portend the difficulties to be had in creating an urban environment.

With the influx of residents drawn by its natural beauty, affordability and quality of life,
over the last two decades Bend became the fastest growing city of comparable size in
the state. By 2005, Bend's population had surpassed its 2020 forecast, 15 years earlier
than anticipated, growing by over 60,000 people since the last UGB acknowledgement
in 1981. This is a 365% increase in population, compared to a 3% increase in UGB size
since 1981. As acknowledged by Department of Land Conservation and Development
(DLCD), the population is projected to swell to 115,065 by 2028. This growth pressure
and fong timeframe since the last expansion led to an increasingly severe shortage of
affordable residential and, most significantly, a lack of affordable or available
employment land. By 1998, Bend had annexed all land within its UGB, so no land was
available for expansion.

It became evident that Bend's population was increasing much faster than had been
planned for and land supply was diminishing quickly. With land values increasing
dramatically and in some instances raw land being purchased for approximately
$400,000 per acre, the actual and perceived scarcity of land resulted in escalating costs
for land for residential, employment and industrial development. With immigrants
arriving daily from western Oregon, Washington, California and Arizona, Bend was, and
continues to be, on the national radar as a very desirable place to live. It is important to
acknowledge the absence of a clear point of reference within the state for what
happened to Bend and what will continue fo happen to this unique place. The
traditional growth management tools established in western Oregon for cities growing
by 2 to 3% annually are inadequate and often misplaced for a city growing by 5 to 8%
annually. Although this growth rate has slowed consistent with the state and national
downturn, in a 20-year planning period the City must plan based on its population
projection and past trends show that the Bend will experience a boom cycle again.

City of Bend's Appeal of Director's Decision on UGB Expansion
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In response to this diminishing supply and increasing cost of land within the UGB, the
City Council began the UGB expansion process in 2004, The City initiated a Residential
Lands Study, chiefly consisting af a hulldable lands inventory (Rec. 1798) and housing
needs analysis. (Rec. 1742) The City engaged a technical advisory committee (TAC)
camprised of agencies and stakeholders. The Council also appointed a Steering
Committee to provide a citizen's perspective on the framework plan. Based on staff and
committee work from 2004-2007, in June of 2007, the City Council formally initiated the
UGB boundary expansion pracess. Over the course of 18 months, the City held over 60
public meetings, including 15 additional TAC meetings and 32 Planning Commission
work sessions on the proposed UGB expansion. (Rec. 194.) Hundreds of citizens
participated in these meetings. During the course of the process, the City developed a
15,000 page record. ' including written comments from members of the public, as well
as numerous reports from experts commissioned to assist the City in developing a
factual basis for its decision. The City also received extensive public comment and
testimony at public hearings before the Planning Commission and City Council.

The City developed six alternatives over this period. The Director's Summary, which
distinguishes between the first alternative submitted on June 11, 2007 of 4,884 acres,
and the revised proposal submitted on October 27, 2008 of B,943 acres, and
emphasizes the acreage increase, omits a key fact. As explained in the findings, the
first alternative only included a very small percentage of employment land at Juniper
Ridge. (Rec. 1060.) In August of 2007, the City Council expanded the scope of the
June 2007 proposal to include full consideration of city-wide employment land needs for
the 2008-2028 pianning period. This resulted In an expanded and updated Economic
Opportunities Analysis which looked beyond the Juniper Ridge site to the full range of
commercial, industrial and mixed-use developments consistent with Goal 9. (Rec.
1498.) In addition, the final proposal included land for other urban uses consistent with
Goals 9 and 14.

The City Council directed the inclusion of sufficient land through the UGB expansion
process to meet its land needs, within the hounds of state law, rather than just “go
small,” for two reasons. The first was recognition of the time and expense of the
expansion process under the Oregon land use system, and the desire to not have to
come back in 5 or 10 years because it acted overly conservatively. Since 2004, the City
has expended over $4,000,000 on the UGB expansion. Second, Council had the strong
policy desire to moderate the escalating residential land values and the decreasing
supply of employment land. 1t was also increasingly apparent that the city needed to
provide a diversity of shovel-ready industrial land to promote primary job growth and the
expansion of existing businesses, so as to reduce the dependence in the economy on
tourism and the real estate boom. This need for employment land has become even
more critical in recent times and will continue into the future, and is a glaring deficiency
in the current city boundaries.

"1n addilion to the almost 15,000 printed and numbered pages, there are numerous oversized exhihits, as
well as computer disks that contain hundreds of pages of material,

City of Bend's Appeal of Director's Decision on UGB Expansion
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The City also received overwhelming citizen input in favor of preserving the look and
feel of existing neighborhoods. The City nonetheless looked carefully at accommodating
its need for residential l[and within the existing UGB. Of the 16,681 additional dwelling
units identified as needed, the City proposes that 11,159 residential units be
accommodated within current City boundaries. Thus a full 2/3 of the projected need is
proposed to be accommodated within City limits. In addition to the efficiency measures
already adopted by the City through action such as its Development Code update, the
City considerad additional efficiency measures for accommaodating growth within the
existing UGB, concluding that upzoning along transit corridors and pursuing planning
through the Central Area Plan were measures most likely to suceeed, given the specific
history and growth patterns of Bend. (Rec. 2163.)

Throughout the process, the City undertook a very cautious and methadical process to
complying with the applicable goals, statues and regulations. City staff, with the help of
experiencad outside legal counsel, constantly assessed whether it was acting within the
parameters of the statutes, goals and rules. Despite the long and expensive process,
involving hundreds of citizens and costs millions of dollars, the Director finds the City's
planning inadequate, lacking in groundwork and too indefinite. From the agency
perspective, the overarching problems are two-fold—while acknowledging the need for
a new university site and a large site general industrial area, and giving a slight nod to
the City's possible need for an expansion, the extensive remand, in essence, is a
directive to the City to go back and start over again to prove that all of its 20-year land
needs cannot reasonably be accommodated either entirely within the existing UGB
through efficiency measures, or completely on exception land within the expansion
area.

On key issuss related to residential land, employment land, vacancy rates, and whether
praoperty is redevelopable, the Report either disagrees with the City's conclusions or
simply fails to acknowledge clear evidence in the record. In many cases, the Report
dernands a reworking of accurate and extensive analysis in the record rather than
seriously evaluating the existing analysis. Although the Report states that the decision
is to remand for "revisions,” it demonstrates a lack of understanding of local frends, local
knowledge, local testimony or local policy. Time and again, the remand items direct the
City to start the analysis over, following a prescribed path, rather than acknowledging
that the City could proceed under other approaches consistent with appiicable law. The
Report, as a whole, is not a simple remand to fix a few errors, but is a rejection of
Bend's entire process and requires a total revision of the aiready extensive and complex
analysis.

Thus, at its core, the Commission’s review of the Director's Order is about the extent of
a local government'’s authority and discretion, based on extensive public input within the
bounds of growth management law, to make legis/alive decisions to determine its own
boundary expansion. The Director would have the City of Bend make decisions in the
manner, and with the outcome, that the administrative agency desires. From the start of
the process, no amount of work or analysis, ne number of meetings, hearings, citizen
testimony or reports responding to agency concerns, has changed the Department’s

City of Bend’s Appeal of Director's Decision on UGH Expansion
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essential view that the City of Bend cannot expand without following the exact process
thal it dictales using the Department's factual assumptions.

Bend respectfully submits that it is being held to an unprecedented level of scrutiny and
a bar that has been raised so high as to be impossible to meet. Extensive findings are
being required for a legislative decision on virtually every conceivable issue that formed
the basis for that decision, far beyond the rationale and justification already in the
record, There is a difference between holding Bend to the requirements of the siatute
and the rules, and expecting Bend to follow Department's philosophy and preferences.
The Report shows little acceptance that the applicable goals, statutes and regulations
provide discretion for a range of acceptable decisions, but rather faults the fundamental
basis for the boundary expansion. The Report shows no recognition whatsoever that
Central Oregon has grown differently, and has a different geography and geology than
the Willamette Valley, so that its future growth patterns may not conform to a “one size
fits all* approach.

The City Council (the elected policy decision-makers of the City) carefully weighed the
extensive evidence before it, including several options ragarding the extent of the
expansion of the UGB and specific locations to be added to the UGB, and made a
decision applying legal standards to the facts and evidence before it. The Director of the
DLCD issued a decision that would overturn the City's final action. The Director’s
decision does not apply the correct legal standards and ignores the evidence in the
record supporting the City Council’s conclusions. The City therefore appeals the
Director's Decision,

. BACKGROUND

A Population

The City of Bend’s initial UGB was established in 1981. At that time, the City's
population was 17,425, In 1998, the City updated its comprehensive plan and at that
time forecast a population of 68,775 by the year 2020. Population growth far exceeded
the estimate — the City exceeded the projections for 2020 by the year 2005. The
following chart shows the City's population growth since 1981,

DATE ’ POPULATION ! ACRES IN UGB
15881 17,425 20,640
1660 20,469 20,674
1658 35,635 20,718
2000 52,800 20,719
2005 79,330 21,224
2008 80,995 21,262

Despite the 365% increase in population since 1981, the City's UGB has increased only
3% (about 622 acres) since that time. Since the establishment of the UGB in 1881, the
UGB has not been expanded for housing needs.

City of Banui's Appeal of Direcior's Decision on UGB Expansion
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The City has seen a period of sustained growth from 1880 to 2008, averaging an annual
growth rate of 5.67% in population, per year, in that time. It experienced a period of
extremely rapid growth from 1998 to 2005, with an average annual population growth
rate of 5.9%.

Although Bend has been hurt hard by the economic downtumn, the population of the City
has continued to grow, albeit at a slower rate. In any 20-year period there will be
fluctuations in the rate of growth and these are anticipated by the population projection.
There will be times of more rapid growth, times of slower growth, and possibly even
times that an area loses population. During the waorst year of the recession, Bend's
population grew by almost 2%. With Bend conlinuing to experience some population
growth even during the recession of the last two years, it is unlikely that it will have a
period in the foreseeable future when it loses population. On the contrary, it is likely
that the City will see another period of significant growth sometime in the next 20 years
as the recent market correction has made Bend an even more affordable and desirable
place to live and work.

Recognizing that the City needs to plan for a growing population, the City and
Deschutes County developed a new population forecast befween 2002 and 2004. The
coordinated population forecast has been incorporated into the City's comprehensive
plan and is acknowledged. (Rec. 1980.) The acknowledged population forecast is for a
population of 108,389 by 2025. Because state law requires that UGBs provide
adequate lands to accommodate a 20-year housing supply, the population projection
was extended to 2028, using the very conservative annual growth rate of 1.7%,
resulting in a population projection of 115,063 for 2028. {(Rec. 8801.) That is an
increase of 37,626 new residents over 2008.

B. Area

At the time the City's UGB was established in 1981, the UGB had a total area of 32.25
square miles and a population density of 544 people per square mile. The City limits
were extended to include the entire UGB in 1898. At that time, the total area with the
Cily/UGB was 32.37 square miles and the population density was 1,018 people per
square mile. Since that time, there have been incremental expansions of the UGB and
City limits to add employment lands, bringing the total area within the City/UGB to
21,262 acres (or 33.22 square miles). The City's population had grown to 80,995 by
2008, increasing the population density to 2,454 people per square mile.

With the expansion of the City limits to completely fill the UGB, the City has limited
options for accommodating the 20 year projected population growth. Fopulation growth
requires both additional housing and additional non-residential uses — commercial uses
to provide services to the population and other economic uses {office, manufacturing,
service) to provide employment for the population, as well as parks, schools and open
spaces. Bend is a tourist destination, and tourism service uses and second home uses
also create 2 demand for land.

Cily of Bend's Appeal of Director's Decision on UGB Expansion
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The UGB expansion adds 8,462 gross acres to the UGB. (Rec. 1054.) Of this amount,
5,475 acres are considered suitable and available for meeting needs. (Rec. 38.) The
majority of this area, 4,069 acres (74%), is Priority 2 land (urban area reserve or other
exception land), while 1,407 acres, or 26%, is Priority 4 land (resource land}. {Rec.
1188.) The expanded area includes 2,866 acres of residentiat land and 2,080 acres of
employment land, for a total of 4,856 acres of land needed for residential and
employment land. When this acreage is deducted from total suitable and available
acres, a theoretical “surplus” of about 519 acres of suitable and available land remains.
Acreage that is neither suitable nor available is already developed or otherwise
unsuitable for accommodating documented land needs, as will be further explained.

C. Location

Bend is in Central Qregon, just east of the Cascades. Mount Bachslor, the Three
Sisters and other Cascade peaks make Bend both a year—ound tourist destination and
an attractive place 1o live. Bend is the culturai and economic hub of Central Oregon and
it satisfies regional demands for recreation, education, health care, communications,
industry, retail and hospitality uses. The Deschutes River runs though Bend and also
contributes o the desirability of the City as both a tourist atiraction and a permanent
home.

In addition to being a natural, scenic and recreational resource, the Deschutes River is
a geologic divider, presenting a physical barrier to transportation and imposing an
increased cost of providing other urban services, particularly wastewater services,
across the river. Land to the west of the river is generaliy hilly, and the foothills of the
Cascades extend into Bend. This west side is mostly second-growth pine forest land.
The land east of the river is generally flat high-desert land of with sagebrush,
bitterbrush, bunch grasses, and juniper woodland. The areas east of Bend also include
pressure ridges, rock outcroppings, and gealogy typical of a high-desert environment.

D. Process”

In 2004, when it had become evident that Bend's population growth was increasing
much faster than had been planned for, the City initialed a residential lands study as the
first step in the process to expand the UGE. The residenlial lands study was
undertaken in two phases. Phase 1 included a huildable lands inventory and a housing
needs analysis. {Rec. 1742.) Phase 2 determined the remaining capacity within the
UGB and calculated the amount of area needed beyond the then-current UGE to
provide the 20 year supply of residential land required by ORS 197.296.

In 2006, the residenlial land study had identified the need for an expansion of the UGB
and a 27,000 acre sludy area was identified for potential UGB expansion. The study

* For additional details on the process followed, see the Background and UGB Alternatives sections of
the Findings. (Rec. 1057-84, 1166-1207.)
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area was increased in 2007 to include all lands within 2 miles of the existing UGB. The
revised study area included 44,000 acres and a total of 6,361 parcels of land.

The City developed suitability criteria as required by OAR 660-024-0060. The City
applied the suitability criteria and the standards of ORS 197.298(3) in developing five
alternatives for UGB boundary expansion. The City used a GIS-based analysis of each
parcel within the study area in applying the suitability criteria and the ORS 197.298(3)
standards to develop the five alternatives. This GIS analysis utilized the most current
tax assessment records, detailed aerial photographs, GIS data on sewer, water, and
transportation systems, soil maps, and specialized data from agencies.

By 2007, the City had developed enough information about the need for additional
residential land and formally initiated the UGB expansion process by submitting notice
to DLCD. (Supp. Rec. 1587.) In August 2007, the Council directed that the UGB
expansion process consider the need for employment lands, as well as the need for
land to accommodate housing. (Rec. 4920.)

Recognizing the importance of the effort it was undertaking and the value of broad
public input into the process, the City established a technical advisory committee (TAC)
to provide critical advice on various aspects of residential lands study, including the
buildable lands inventory, housing trends, the housing needs analysis and
redevelopment potential. The TAC met frequently from October 2004 through March
2007. The TAC reconvened after the UGB expansion process was initiated and held 15
public meetings from October 2007 to September 2008 to discuss potential
configurations to the UGB expansion. (Rec. 1060.)

The City also appointed a Steering Committee comprised of the Planning Commission
and one member from each of the City's 14 neighborhood associations. The Steering
Committee met monthly from January 2006 through May 2007 to provide public input
into the process. All of the TAC and Steering Committee meetings were duly noticed
public meetings. (Rec. 1060.)

The Planning Commission held 32 work sessions from October 2007 until it held the
public hearing and made its recommendation to Council in late 2008. (Rec. 1060.)

The City started its process to amend its public facilities plans in 2005, with concurrent
processes to update the water and sewer collection master plans. The plans were
prepared by highly qualified national engineering firms using state of the art modeling
technology. The cost of these efforts exceeded $1,000,000. The plans were presented
to the public in a series of well attended public workshops and then packaged into

* OAR 660-024-0060(5) provides:

{5) If a local government has specified characteristics such as parcel size, topography, or
proximity that is necessary for [and to be suitable for an identified need, the local
government may limit its consideration to land that has the specified characteristics when
it conducts the boundary location alternative analysis and applies ORS 197.208.

City of Bend's Appeal of Director's Decision on UGB Expansion
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amendments to the public facility plans. The City incorporated amendments to its public
facilities plans into the same process for the UGB expansion, in part because DLCD
advised the City to do so through Department letters dated July 11, 2007, October 24,
2008, and November 21, 2008. This process was noticed to DLCD on June 11, 2007,
and again on October 8, 2008, and October 20, 2008. (Rec. 2895-96, 4920-27, Supp.
Rec. 1587.)

The process the City followed was effective in obtaining public input. Numerous
changes were made to the proposed UGB. First, public input was considered in
developing the initial proposal for the UGB expansion in June 2007. That original
proposal was housing-based. The initial response to the June 2007 proposal required
reconsidering many of the underlying assumptions behind the residential analysis and
the Economic Opportunities Analysis. Public input received throughout the subsequent
process resulted in the adopted 2008 EOA and Housing Needs Analysis. it is important
to note the City’s evolving proposal was in direct response to public input, not simply
policy direction from the City Council or a desire to expand the size of the proposal.
Public input was also considered in the decision to increase the scope of the expansion
to bring in employment land as well as land for housing in August 2007. Including
employment land as well as residential land substantially increased the size of the
expansion area. The Director’s omission of this obvious fact leads one to believe the
resulting proposal doubled without cause and is therefore not credible when, in fact,
there were legitimate reasons for the increased size as the record demonstrates.

The Planning Commission held a public hearing on October 27, 2008 and
recommended adoption of Alternative 4, one of six alternatives under consideration, to
the City Council. (Rec. 4706.) The City Council held a joint public hearing with the
Deschutes County Board of Commissioners on November 24, 2008. (Rec. 2642.)
Written submissions were accepted until December 1, 2008. The City Council
deliberated on December 3 and 17, and adopted the Planning Commission’s
recommendations, with some amendments. (Rec. 2482, 2498.)

Il STANDARD OF REVIEW

The Commission reviews the submittal for compliance with the statewide goals,
applicable statutes and administrative rules. OAR 660-025-0040. The City's decision is
a legislative decision. The requirement for an adequate factual base requires that a
legislative land use decision be supported by substantial evidence. DLDC v. Douglas
County, 37 Or. LUBA 129, 132 (1999); Citizens Against Irresponsible Growth v. Metro,
179 Or. App. 12, 21, 38 P.3d 956 (2002). Substantial evidence exists to support a
finding of fact when the record, viewed as a whole, would permit a reasonable person to
make that finding. ORS 183.428(8)(c); Dodd v. Hood River County, 3176 Or 172, 179,
855 P.2d 608 (1993). Where the evidence in the record is conflicting, if a reasonable
person could reach the decision the city made in view of all the evidence in the record,
the choice between the conflicting evidence belongs to the city. Mazeski v. Wasco
County, 28 Or. LUBA 178, 184 (1994), aff'd 133 Or App. 258 (1995).

City of Bend's Appeal of Director's Decision on UGB Expansion
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As the Court of Appeals has acknowledged, there is no statutory, goal or rule-based
requirement that legislative decisions be supported by findings demonstraiing
compliance with applicable crileria, However, findings, which are supported by
substantial evidence, have been required. "We note there are some instances where
controlling statutes, rules, or ordinances specifically requires findings to show
compliance with applicable criteria. Also, to permit LUBA [and presumably LCDC] and
us to exercise our review functions, there must be enough in the way of findings or
accessible material In the record of the legislative act to show that the applicable criteria
were applied and that the required considerations were indeed considered.” Citizens
Against Irresponsible Growth v. Metro, 179 Or. App. 12, 16, n 6.

City of Bend's Appeal of Directors Decision on U0 Expansion
Page 49 of 101



PART TWO —~ RESPONSE TO PROVISIONS OF REPORT
L. GENERAL COMMENTS ON REPORT

The City followed required legal procedures and applicable standards in reaching a
decision that is within the range of permigsible decisions allowed by applicable law.
The Report appears to take the position that there is only one way of complying with the
law, rather than considering the range of options allowed by law. The Report also fails
to provide key facts.

4

An example is the emphasis on the exient of the unsuitable land added to the UGB
when the need for inclusion of unsuitable land surrounded by included suitable [and is
clearly evident in the maps included in the findings.

A. Factual Issues

The Report includes numerous statements claiming a lack of evidence in the record, or
inadequale findings. Of great concern to the City, the Report generally fails to cite or
acknowledge existing evidence in the record. Specific details regarding the evidentiary
support will be provided in the discussion of specific issues below.

The Report also contains numerous assumptions unsupported by the record. For
example, the Report contains various requirements, recommendations and suggestions
te increase density boih within the existing UGE and within the proposed UGB contrary
to the substaniial evidence in the record that those measures are impossible,
impractical and would not result in increased density.

The City hired qualified, reputable and experienced consultants to work with the City to
prepare land need estimates for housing, a new housing element, and an economic
opportunities analysis. The reports and testimony of the City's consultants are the only
expert testimony in the record. The Report fails to consider the expert testimony.

B. Legal Authority

The Report essentially assumes that there is only one possible decision and that the
City did not have a range of options available to it. Oregon land use planning statutes
make local elected badies the decision-makers on legislative land use actions. ORS
197.015(10), 197.175, 197.829. As the local elected decision-making body, the City
Council’s findings may be overturned only if not supported by substantial evidence. The
goals, statutes and regulations provide a complex weave of requirements that can be
met in more than one way, The Director's and Commission's review of the Council's
decision is limited to determining whether the Council’s decision was within the range of

* The City acknowledges, as defailed below, that there are a few minor issues on which a remand is
needed, but these issuas are few and minor, and will not require the City to go through ihe entire process
again, 85 would be required by the Report.

City of Bend's Appeal of Director's Decision on UGB Expansiari
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acceptable decisions applying the law to the facts.®> The Report does not appear to
acknowledge the |egislative nature of the Council's decision or the lengthy and open
process that the City held. Rather, the Report is an attempt to substitute the Director’s
{or Department’s) personal views for those of the elected and responsible decision-
maker,

The Director frequently cites comments from DLCD to the City in the course of the UGB
process as if those comments were legal standards equivalent to statutes, goals,
regulations, or court decisions. The statements by staff do not have any controliing
legal effect. See DLCD v, Jackson County, 33 Or LUBA 302 (1997). While in some
cases DLCD comments may correctly state the law, when issuing a decision on
administrative review, the decision should cite applicable law directly,

The Director also failed to cite applicable legal authority, in particular, in the discussion
of prioritizing lands and the relationship of the various Goal 14 statutory and regulatory
provisions governing the process for selecting which land to add to the urban growth
area. Surprisingly, the Director failed to discuss or cite recent Court of Appeals cases
and relied on older LUBA cases in attempting to justify DLCD’s opposition to the City's
decision.

C. Applicable Version of OAR Chapter 660 Division 24

The City initiated its huildable lands review in 2004. It formally initiated the UGB
expansion pracess on June 11, 2007, by submitting a Notice of Praposed Expansion to
DLCD, The City submitted an amended notice on Qctober 8, 2008, and provided
additional materials for the Oclober 8, 2008 notice on October 20, 2008. The City made
its final decision on January 5, 2009, and the final decision was submitted to DLCD for
review on April 16, 2009. QAR Chapter 660, Division 24 was amended effective April
28, 2008, after the City initiated the UGB amendment process but before the City's final
decision. The rules were amended, again, effective April 18, 2009, after the final
decision. See OAR 660-024-0000 for a description of the amendments to OAR 660-
024. The amendments effective April 18, 2009, do not apply to the City’s decision, but
the amendments effective April 28, 2008 are applicable. A copy of those regulations is
attached as Exhibit A and is provided for reference purposes.

D. Goal 1
The City Council’s decision was the culmination of two years of public process and

citizen input. The Director’'s Decision mandates a substantially different decision,
ignoring the public process in violation of Goal 1.

* The facts are the facts as found by the Cily based on the record, not the assumplion of state agency,
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IIl. SPECIFIC RESPONSES TO REPORT?®

A. Response to Director’'s Backaground and Summary

The Background section mentions the criginal 4,884 acre UGB expansion proposal and
the subsequent 8,462 acre expansion proposal, without explaining that the original
proposal was for residential lands and one specific employment land parcel and that the
second proposal included additional acres because of the 20-year employment land
needs identified in the City's employment land study. The City added employment
lands in response to directions from DLCD to address employment land needs as well
as residential land needs. (See DLCD letter dated September 11, 2007; Supp. Rec.
1407). Therefore, it should not be surprising that a substantially larger expansion is
needecj" to meet both housing and employment land needs than to just meet housing
needs.

The “Summary of the UGB Expansion” section in the Report notes that the proposed
8,462 acre addition to the UGB is an approximate 40% increase. This increase needs
to be put in context. With the exception of a 500 acre employment land increase and
some minor expansions, the UGB area has remained unchanged since 1981. In that
time, the City’s population has grown by 365%, from 17,425, to 80,995.%

The Summary also fails to explain the 2,987 acres of land that is unsuitable for
residential or employment development. The unsuitable land includes existing
developments (but excluding undeveloped and underdeveloped lots), parks, schools
and rural residential subdivisions platted before the county adopted its comprehensive
planin 1979.

The Report implies that the City identified only approximately 5,000 acres of need for
employment and residential land, but the City went ahead and proposed to expand by
almost 8,500 acres. This implication is misleading. Any expansion of the UGB wiill
necessarily include land that will be used for other purposes or that is already
developed.® To expand under the standards created by Goal 14, ORS 197.296 and
OAR Chapter 660 Division 24, the City ended up with 2,987 acres of unsuitable land
within the UGB. For the most part, this unsuitable land is either surrounded by suitable
land or has been included to allow service to and through the area to other suitable

® On a few specific issues, the Director rejected issues raised by objectors. The City agrees with those
rejections and does not separately address those issues.
" The original request did include one piece of property intended to meet a special employment need, but
at that point, the City had not developed its general emptoyment lands needs analysis and did not include
land needed to meet the 20-year demand faor employment land, The later submission simply added
needed employment lands.
8 The City acknowledges that some (approximately 17,000) of the population increase has come from
adding residents through annexation, but even if only the old city limits are considered, the popuiation
growth is still 274%.

While there may be some cities with only large tracls of undeveloped land adjacent to their UGBs, Bend
is not one of them. The extent of existing residential development around the City means that Bend
either has to include unsuitable land, or end up full of holes.
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lands. (See Figure V-1 Suitable Available Lands in UGB Expansion Area by Priority
Class, Rec. 1170, and Figures V-2, V-3 and V-4 at Rec.1178-1180.) The summary
states that the findings do not indicate the priority of the 3,506 acres of land that have
been included in the UGB and that are either unsuitable or surplus. The maps included
in the record as Figures V-1, V-2, V-3 and V-4 do show the information as to priority and
suitability. Rec. 1170, 1178-1180. As to surplus |lands, the surplus is just a number, not
any specifically identifiable area.

The Summary of the UGB expansion slates that there is @ 519 acre surplus. The
statutes expressly provide that exact precision is not required. However, the City
accepts that the decision will be remanded on other issues and cominits to a decision
on remand that will significantly reduce the “surplus.”

B. Obiections

The Report properly cited OAR 660-025-0140 as requiring the rejection of objections
that do not meet certain standards, including the requirement to clearly identify the
alleged deficiency and the relevant statute, goal or regulations and to suggest specific
revisions that would resolve the objection. The Report properly rejected the ohjections
of two objectors in their entirety as not meeting these standards. The Report then
stated that specific objections from other objectors, many of whom submitted multiple
objections, may be found to be invalid under OAR 660-025-Q140.

However, when it came to considering the various objections hy parties, the Report did
not follow the statutory criteria, and upheld numerous objections that were generally in
line with the Director’s point of view, regardless of compliance with OAR 660-025-0140.
The City has prepared a chart listing all objections recelved, including each specific
objection for persons/entities who objected to more than one aspect of the City's
decision. The chart, attached as Exhibit B, demonstrates which objections were invalid.
Many of these invalid objections were accepted as valid and upheld by the Director, in
violation of OAR 660-024-0144.

The Report discusses various objections in each section of the Report. Essentially, if
the objection was consistent with the Direcltor’s position, the Director sustained the
objection, and if the objection disagreed with the Director's position, the Director did not
uphold the ohjection. The Director did not add substantial analysis in the response to
any of the abjections. The discussion and analysis in this document direcied at the
Director’s pasition is intended to apply to all the objections the Director sustained.

C. Residential and Related Land Need

1. Statutory Framewaork

Goal 10 provides that buildable lands for residential use be inventoried and mandates
that plans encourage the “availability of adequate numbers of needed housing units at
price ranges and rent levels which are commensurate with the financial households and

City of Bend's Appeal of Director's Decision on UGB Expansion
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allow far flexibility of hausing locatian, type and density.” Buildable lands are those
“lands in urban and urbanizable areas that are suitable, available and necessary for
residential use.” ORS 197.298(2) mandatas that "[alt periodic review or any other
legislative review of the comprehensive plan or regional plan that concerns the urban
growth boundary and requires the application of a statewide planning goal relating to
huildable lands for residential use, a local government shall demonstrate that its
comprehensive plan or regional plan provides sufficient buildable lands within the urban
growth boundary established pursuant to statewide planning goals to accommodate
estimated housing needs far 20 years."

In order to meet the requirement of ORS 197.296(2) to provide a 20-year supply of
buildable land, the statute creates a two-step process. Under ORS 197.296(3), the City
must: (a) Inventory the supply and housing capacity of buildable lands within the urban
growth boundary; and (b) Conduct an analysis of housing need by type and density
range, in accordance with ORS 197.296 and 197.303 and statewide planning goals and
rules to determine the number of units and amount of land needed for each needed
housing type for the next 20 years. ORS 197.296(2). For the purposes of this inventory
reguirement, ORS 197.296 (4)(a) provides that "buildable lands” include:

(A) Vacant lands planned or zoned for residential use;
(B) Partially vacant [ands planned or zoned for residential use;

(C) Lands that may be used for a mix of residential and employment uses under
the existing planning or zoning; and

(D) Lands that may be used for residential infill or redevelopment. ORS 197,296
(4)a).

For the purpose of the inventory and determination of housing capacity described in
subsection (3)(a), the local government must demonstrate consideration of;

(A) The extent that residential development is prohibited or restricted by local
regulation and ordinance, state law and rule or federal statute and regulation;

(B) A written long term contract or easement for radio, telecommunications or
electrical facilities, If the written contract or easement is provided to the local
government; and

(C) The presence of a single family dweliing or other structure on a lot or parcel.
ORS 197.296(4)(b).

ORS 197.296(4)(c) provides that “Except for land that may be used for residential infill
or redevelopment, a local government shall create a map or document that may be
used to verify and identify specific lots or parcels that have been determined to be
buildable lands.”

City of Bend's Appeal of Direclors Decision on UGB Expansion
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ORS 197.297(5)(a) explains the data collection necessary for the analysis;

,,,,, [T]he determination of housing capacity and need pursuant to subsection (3)
of this section must be based on data relating to land within the urban growth
boundary that has been collected since the last periodic review or five years,
whichever is greater. The data shall include:

(A) The number, density and average mix of housing types of urban residential
development that have actually occurred,

(B) Trends in density and average mix of housing types of urban residential
development;

(C) Demographic and population trends; |
(D) Economic trends and cycles; and

(E) The number, density and average mix of housing types that have occurred on
the buildable lands described in subsection (4)(a) of this section.

If the determinations required by ORS 197.295(3) show that the housing need is greater
than the housing capacity, ORS 197 .296(8) requires the City to either amend the UGB
to include sufficient buildable lands to accommodate housing needs for the next 20
years, or to include new measures that demonstrably increase the likelihood that
residential development will occur at densities suificient to accommodate housing needs
for the naxt 20 years without expansion of the urban growth boundary, or adopt a
combination of the two. Further, ORS 187.296(5) requires the City to use the housing
needs analysis developed under ORS 197.296(3)(c) to evaluate whether changes in
densily or housing type mix are necessary to meet housing needs over the next 20
years.

Administrative regulations provide some additional guidance in conducting this process.
One important addition by the regulations is the definition of "redevelopable land”
provided by OAR 660-008-0005(6):

(6) "Redevelopable Land” means land zoned for residential use on which
development has already occurred but on which, due to present or
expected market forces, there exists the strong likelihood that existing
development will be converted to more intensive residential uses during
the planning period.

Finally, ORS 197.296(9) provides that in establishing that actions and measures
adopted under subsections (6) or (7) demonstrably increase the likelihood of higher
density residential development, the local government shall at a minimum ensure that
land zoned for needed housing is in locations appropriate for the housing types
identified under 197.296(3) and is zoned at density ranges that are likely to be achieved
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by the housing market using the anaiysis in subsection (3). ORS 197.296(9) provides
that actions or measures, or both, may include but are not limiied to:

(a) Increases in the permilted density on existing residential land;

(b) Financial incenlives for higher density housing;

(c) Provisions permitling additional density beyond that genera]ly allowed in the
zoning district in exchange for amenities and features provided by the developer;
{(d) Removal or easing of approval standards or procedures;

(e) Minimum density ranges;

(f) Redevelopment and infill strategies;

(g) Authorization of housing types not previously allowed by the plan or regulations;
{(h) Adoption of an average residential density standard; and

(i) Rezoning or redesignation of nonresidential Jand of land.

Thus, any amendment to the UGB must consider any amendments to the
comprehensive plan and implementing regulations that increase density. The
government must "ensure that land zoned for needed housing is in locations appropriate
for the housing types . . . and is zoned at density ranges that are likely to be achieved
by the housing market.” ORS 197.296(9). ORS 197.296(9) also includes a list of
actions that "may” be taken to increase density, but does not require that any specific
number or combination of the fisted actions must bhe taken.

2, Facts

From 2002 through 2004, the City worked with Deschutes County to develop a
coordinated population forecast. The forecast was adopted by the County in 2004, and
ultimately upheld by LUBA in 2005 (see Rec. 1980). The City adopted amendments to
Chapter 4 of the Bend Area General Plan, Population and Demographics, in June 2005.
These amendments to Chapter 4 include the City's coordinated population forecast. The
City's decision to adopt the coordinated forecast was not appealed to LUBA and is now
acknowledged.

In 2005, the City completed a buildable lands inventory (2005 BLI) (see Supp. Rec.
1987) and a housing needs analysis {2005 HNA). (Rec. 2046.) The City followed state
law and DLLCD's Goal 10 guidebook to develop both products. The 2005 HNA relied in
part on the 2005 Oregon Housing Needs Model, which included an a built-in tenure split
of 55% owner occupied and 45% renter occupied for needed units that could not be
altered by the City. The model output also included seme assumptions that distributed
housing by types, including manufactured homes in parks. The City used the model,
but noted cancerns regarding the built-in parameters. (Rec. 2105-06).

After furtber work with the TAC, the City updated housing element results, following

DLCLY's Goal 10 guidebook in April 2006. {Supp. Rec. 2157.) Based on the findings of
the 2005 HNA and the analysis of trends, the City concluded that manufactured homes
would be provided on separate lots in the future, not in parks. The City also concluded
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that a more relevant factor for estimating current and future housing needs is type of
housing unit (attached/detached) rather than tenure (rent/own).

In 2007, consultant Angelo Planning Group prepared a final report that presented land
need estimates for housing, schools, parks, and institutional uses. (Rec. 2137.) This
2007 report also presented a series of forecasts for residential land needs, following
ORS 197,296 and DLCD's Goal 10 workbook, Another consuitant, Cogan Owens,
prepared a draft housing element that, along with the 2007 Angelo land need report,
were submitted to DLCD with a 45-day notica on June 11, 2007. (Supp. Rec. 1587,
1789.) Following the initial public hearings in July and August of 2007, the City,
working in public sessions of the Bend Planning Commission, reviewed and amended
the proposed elements of the UGB expansion, including the work that supporied the
housing element.

From September 2007 through October 2008, the Band Planning Commission held 35
public works sessions on the UGB expansion. Through ihese work sessions, which
included extensive public input, the City revised its buildable lands inventory, housing
needs analysis, and residential land need estimate. This work resulted in 2008 versions
of the huildable lands inventory, housing needs analysis (Rec. 1280, 1728), and
residential land needs analysis that were incorporated in the 2008 version of the
housing element submitted to DLCD in April 2009.

Between 2005 and 2007, the City adjusted several key variables used for performing
the buildable lands inventory and housing needs analysis based on inpul received from
experts and the public. Those adjustments included:

1. A change in housing density from seven units to the net acre to six units
per net acre. This change was based on evidence that seven units per
net acre is an unrealistic expectation in the Bend market.

2. The housing mix was revisad to 65% detached and 35% attached. This
decision was based on the identified need to increase the amount of
needed housing.

3 The City revised its conclusions as to the proportion of second/vacation
homes in the total housing mix, based on evidence as to ihe proportion of
second family homes in vacation destinations such as Bend. This resulted
in an increase of 123 acres for a total of 500 acres to account for the
development of second homes.

4, The Cily recognized the need for some neighborhood commercial uses in
the 2007 residential lands need estimate. 1n 2008, this need for land was
incorporated in the City's estimate of employment land need.
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5. The City recalculated the land need estimates for public schools and parks
far 2008-2028 based on crordination with the Bend La-Pine School
District and the Band Metro Parks and Recreation District.

8. The City updaied the 2005 buildable lands inventory (BLI) and the 2005
housing needs analysis with date from calendar years 2005, 2006 and
2007. The 2005 BLI (Supp. Rec. 1987) analyzed the mix and density of
housing from 1998 through the middle of 2005. (Rec. 2046.) The City
updated the BLI, and the data and analysis for the HNA, for calendar
years 2005, 2006, and 2007 and the Bend Planning Commission reviewed
this infarmatiaon between January and March 2008. (Rec. 8287, 8408,
8670.) The City incorporated the 2008 BLI and the updated data for the
Housing Needs Analysis in the 2008 version of Chapter 5, Housing and
Residential Land, of the Bend Area General Plan. (Rec. 1280.) To sum
up, the City has incorporated data and analysis of trends from 1998
through 2007 far the update of the residential and housing chapter of the
Bend General Plan.

The City determined that the projected population increage in the 20 year planning
period is 38,512. The City concluded that there was no reason to alter the 2.4 persons
per household (dwelling unit) safe harbor pravided by OAR 660-024-0040, The City also
determined that vacant land can be developed at six dwelling units per net acre, which
is a 50% increase in the City’s current density of four units per net acre. {Rec. 1081.)

At 2.4 persons per household, the City needs 16,681 new dwelling units. The City
conducted a property-by-property review of land within the City that could accommaodate
residential development and redevelopment and concluded that 11,159 housing units
can be accommodated within the existing City/UGB. In calculating the amount of
housing that can be provided within the existing UGB, the City concluded that increased
density could be achieved in the downtown areas and along transit corridors, but that
increased density is not likely to be achieved in developed residential areas outside
downtown and transit corridor areas. The City relied on the barriers that existing land
division and development patterns present to higher density redevelopment, as well as
the restrictions placed on much of the residential (and within the City by CC&Rs. Based
an the information in its database, the City developed a Buildable Lands Inventory —
Residential Lands map. (Supp. Rec. 1257.)
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3. Bend Followed the Applicable Process in Determining Housing Need

The Report sets out a five-step process for determining the quantity of tand required for
needed housing.

Forecast 20 year population growth.

Inventory and determine capacity of buildable lands within existing UGB.
Determine number of units and land needs for needed housing by type.

If need exceeds availability, consider rezoning within existing UGB and/or
measures to increase capacity in the City.

Add land to UGB if needs cannot be accommodated within the existing
UGB.

L=

o

While the City agrees generally that these are the steps in the process, the City
disagrees with details of the Report’s analysis and the conclusions that the City did not
fully comply with the required process for determining the extent of the expansion of the
UGB needed to accommodate residential land needs. The City followed the process set
forth in the statute and rules. The City did forecast population growth, did inventory
and determine capacity of buildable lands within the existing UGB, did determine the
land needs by housing type, did take measures to increase capacity in the City, and
ultimately decided to add land to the UGB based on its determination that, although the
existing UGB could accommodate the majority of the needed housing units, additional
land was needed even with the measures to increase density within the existing UGB.

4. Map or Other Document for Vacant, Developed, Redevelopable and
Constrained Parcels

The Report complains that the findings do not clearly explain how the City determined
the amount of land in the existing UGB available for development or redevelopment and
claims that the City did not include a map showing residential buildable lands. ORS
197.296(4)(c) requires the City to create a map or document identifying lots are parcels
that are buildable lands. The City did create a map entitled “Buildable Lands Inventory
— Residential” as required. (Supp Rec. 1257.) The City further complied with this
requirement by creating the parcel-level database on which it based its decisions. The
final summary table of the BLI, by plan designation, is Table 5-4 of the 2008 Housing
Element. (Rec. 1288.)

Due to a copying error, the raw data parcel-level database from the GIS system was not
originally included in the record submitted to the Department, although it was part of the
City's record during the expansion process. The City has asked the Commission to
consider that database as additional evidence. This information was available to the
public during the local process in graphic forms, summary tables and maps, and the
City provided the data to interested parties upon request. The City received additional
public comments on the BLI between January and March 2008. {See Planning
commission and TAC meeting minutes and summaries, Supp. Rec. 1213-88.)
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The Director remands with directions to create a map of buildable lands as required by
ORS 197.296(4)c). As discussed above, the City has provided a map and also has
provided documents with that information, as allowed by statute. The City spent
considerable time during work sessions between January and March 2008 to complete
the residential BLI. {Rec. 8660-67, 8406-08, 8278.) These documents and the
summary table of the BLI, the map of buildable lands, and the database classified all
lots with a residential plan designation within the UGB. The BLI was developed using
the City's geographic information system {G15) and included developed, vacant and
redevelopable land, including vacant land that was platted or for which a building permit
of residential development had been issued. The City’s analysis of buildable lands was
comprehensive using the 2007 BL| database. The information is already in the record
and no new map of residential buildable lands or other document is required.

5. Distinction between Zoning vs. Plan Designation

The Report lists the City’s conclusions regarding the number of units that may be
developed within each “zoning district.” Report 27. However, the applicable regulation
requires analysis by plan designation, not by zoning district."® The Director has
confused plan designations and zone districts in his analysis of UAR and SR 2% zones.
Further, the Director should not have required the City to "add” SR 2% and UAR lands
to the BLI, since all residential lands within these zoning districts are already included in
the BLI under their corresponding plan designations.

The City's inventory does provide the information by plan designation and complies with
OAR 660-008-0010. There is no requirement to provide the information by zoning
district. The City has individual parcels or small areas zoned UAR 10 and SR 2} in the
UGB, Some of the UAR land is located within the Broken Top planned community at
Bend's western edge. Some land zoned SR 2% is located north of downtown Bend
and south of the Deschutes River. The remaining UAR-zoned land includes Juniper
Ridge and one other tract that are designated for employment on the City's General
Flan map. These areas were analyzed in the City's buildable lands analysis, but under
their plan designations. In relying on zoning districts to find alleged errors in the
buildable lands inventory, the Director has created confusion and has misstated the
requirements of the rule.

6. Buildable Land Analvsis

ORS 197.295(1) states that "buildable lands” means lands in urban and urbanizable
areas that are suilable, available and necessary for residential uses. Further, buildable
lands include both vacant land and ceveloped land likely to be redeveloped. The

'® OAR 550-008-0010 states:
The mix and density of needed housing is determined in the housing needs projeciion.
Sufficient buildable land shall be designated an the comprehensive plan map to satisfy
the housing needs by type and density range as determinad In the hausing needs
prajection. The local buildable lands inventory must document the amaunt of buildable
land in each residential plan designation. {Emphasis added.)

City of Bend's Appeal of Director’s Decisicn on UGB Expansion
Page 20 of 101



definition expresses four conditions precedent to a finding that land is buildable: (1)
vacant or likely to be redeveloped; (2) suitable; (3) available; and (4) necessary. Ifitis
likely to be redeveloped but not suitable, it is not buildable. if it is suitable but not likely
to be redeveloped, it is not buildable, The statute and rule expressly state an intent of a
realistic calculation of lands that will be developed inside the UGB in order to determine
the real planning need over the 20-year horizon, The Commission has provided
guidance in applying the statutory standards by providing a definition of “redevelopable.”
ORS 660-008-2005(6) provides:

"Redevelopable Land” means |land zoned for residential use on which
development has already occurred but on which, due to present or
expected markel forces, there exisls the strong likefihoad that existing
development will be converted to more intensive residential uses during
the planning period.” (Emphasis added.)

The Report takes issue with the Cily's conclusion that developed lots must be at least
0.5 acres in size and have a land value greater than the improvement value in order to
be classified as redevelopable. (Repoit at 26.) The Report bases its analysis only on
the definition of “buildable land” in QAR 660-008-005(2) and ignores the definition of
“redevelopable land" in OAR 660-008-0005(6). Both definitions have to be considered
together, with the result that the only developed land considered to be buildable land is
land where there is a “strong likelihood of redevelopment for more intensive residential
uses during the planning period.”

The two categories of [and that the Report suggests should have been included as
redevelopable (half-acre and |and/improvement value ratio) reflect the City's reasoned
conclusion as to which developed lots have a strong likelihood of being redeveloped 1o
more intensive uses. The City made a rational determination, based on the City's
understanding of market forces, to conclude that there is not a strong likelihood that
these two categories of lots will be developed to more intensive residential
developments. Perhaps some lots that do not meet the criteria for being classified
‘redevelopahle” will ultimately be redeveloped, but it is just as likely that some lots
classified as "redevelopable” will not be redeveloped within the 20-year planning period.
The Director chooses to de-emphasize the "likely to be redeveloped” portion of the
definition and ignores the City’'s application of that portion of the rule in determining,
based on evidence in the record regarding existing and predicted market forces, that
specific types of developed property do not have a strong likelihood of redevelopment
during the planning period. The City's conclusion that these categorized of land are not
ikely to be redeveloped is based on substantial evidence in the record and is consistent
with under QAR 660-008-0005.

The Report states that some land (parking lots, open space) classified as developed
should have been classified as redevelopable. Much of the land classified as parking
lots is required parking for existing developments. The City’s determination that those
lands are not buildable is consistent with the standard that land is to be considered
buildable only ifit is likely to be redeveloped. The open space designation is applied
only to parcels specifically used as open space. Some of the apen space parcels are
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required open spaces and include buffers for natural resources. The City and its
citizens are protective of naiural areas in the City and development of any area
designated as open spaces would be difficuli or impossible. Again, the City reasonably
concluded that open space is not likely o be redeveloped.

The Report takes the position that some of the lots identified by the City as constrained
may be “buildable” as defined by OAR 660-008-0005(2). (Reportat26.') The Report
states that the "rule provides that lands are generally considered suitable unless they
meet certain specific criteria.” (Report at 26.) The inclusion of the word “generally”
means that the standard is not absolute. The City's categorization of “constrained” lots
generally is in accord with the regulatory standard of unsuitable or unavailable lots.
Lots that the City determined to be constrained are not likely to be developed or
redeveloped in the 20-year planning period.

Regarding the issue of mixed residential/employment lands or “split-zoned” lots (Report
28), the City did consider these lands. For lands with mixed or split designations, the
City allocated future housing units or jobs {depending on designations) to the plan
designalions total in the BLIs for housing and employment. (See Rec. 2040 et seq. for
additionai background on the methodology for developing the BLI.)

In an enigmatic footnote, the Director's Report includes a statement that the City
excluded "certain developed land" from consideration for redevelopment potential, but
the Report does not identify what "cerfain” developed land the Report is talking about.
The Report then asserts that "even developed land must be considered for
redevelopment,” but does not attempt to explain the significance of this statement in the
context of the City's decision or as part of the specific remand issues, "

" The Report cites another LUBA case, Opus Devefopment Corp v. Gily of Eugene, 28 Or LUBA 870,
£93-695 (1995}, for the propasition thai developed [ands have to be considered for redevelopment under
Goal 10. That case is factually unhelpful and does nol stand for the suggesled prapaosition, In
interpreting a prior version of the administrative rulas, LUBA was faced with a challenge lo Metre plan
designations that downzoned its refinement plan {held to be part of Eugene’s comprehensive plan and
therefore suhject 1o the statewlde planning goals) a neighborhood from medium and low density
resideniial to low densily, mixed use ar nen-residential dasignations. LUBA rejecied the argument that
hecause the properties were developed and commiiled to other uses the Cily didn’{ need 1o identify or
address in its finding which properties affecled by the zong changes were included in the buildable lands
inventory required by Goal 10. LUBA found that it nerded lo do so and then determine and explain why
its buildable lands inventory remains adequale to salisfy Goal 10. This case did not invelve a UGB
expansion or any issue before ihis Cammission,

2 As suppart for this general stalement, the Renart cites Opus Development Corp v. Gity of Eugone, 28 Or LUBA
670, 693-695 (1995), which did nol involve a UGE expansion and does not stand far the proposition stated by the
Oirector. In Opus, LUBA was faced with a challenge 1o comprehensive plan amendments that reduced residential
density in certain areas. LUBA rejected the argument that because the praperiiss were developed aind committed to
olher uses lhe City didnl need to consider wheiher froperties affecied by the zone changes were included in the
City's buildable lands inventory, LUBA merely held thai the City cannot "assume” that developed rasidential land is
not included on a buildable lands inventory.
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7. Housing Needs

The Report takes the position that the City must analyze housing needs for each of
three housing types — (1) attached single-family, (2) detached single-family; and {3)
multi-family. The City did analyze based on these categories. (See Tables lll-8 and IlI-
9, Rec., 1077.) ORS 197.296(7) requires that measures to increase the supply of
needed housing must “increase the likelihood that residential development will occur at
the housing types and density and at the mix of housing types required to meet housing
needs over the next 20 years.” The term "housing types” is not defined for purpose of
this statute, and nothing in the statute directs that specific measures he taken as to
each housing type, only that the measures increase the likelihood that the needed types
will be required. Whether the City based its targets on two or on three housing “types,”
the issue is whether the measures the City took increase the likelihood thal needed
housing types will meet housing needs.

The City analyzed housing needs for various subtypes of housing and determined that
the types of needed housing in the City most appropriately fil into two categories —
attached and detached. Nothing in the applicable statute or regulations prohibits the
City from combining attached and multi-family categories in developing targets for
allowable development, which is what the City did.

The City has complied with the requirement to analyze housing mix by type by
analyzing the detached/attached housing mix. The proposed housing mix of 65 %
detached and 35% attached satisfies ORS 197.296(3). The record includes an April 11,
20086 memorandum in which staff details the purpose aind reasoning behing a
detached/attached housing split. (Supp. Rec. 3457} That staff memorandum provides
substantial evidence for the Council findings at pages 1088-81 of the Record. The
proposed housing mix of detached/attached satisiies ORS 197.296, OAR 660-008-
0020, and ORS 197.303. Attached single family housing (e.g. townhomes, rowhouses}
is more similar to the larger category of multi-family housing. The difference between
attached and multi-family is often a matter of ownership rather than an actual difference
in the type of housing. The City incorporated attached single family housing and multi-
family housing within the broader category of “attached” housing to set development
largets. Developments of attached single family housing (e.g. townhomes or
condominiums) more often consume less land than single-family detached, consistent
with development of attached multi-family housing. Because the City does not regulate
tenure (ownership or rental) attached housing can be developed for either owner or
renter occupancy.

Citing DLCD v. City of McMinnville, 41 Or LUBA 210 (2001) the Report takes the
position that the city must consider the housing needs of koth present and fulure
residents. In the McMinnville case, LUBA concluded that the city failed to comply with
applicable law when it concluded that a housing lands deficit existed, but then failed to
address the deficit (J.e., amend the UGB and/or adopt other measures). Because the
statute and rule prescribe a highly iterative process integrated with Goal 14, LUBA held
that the city could not achieve finality with respect to the housing needs analysis under
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ORS 187.296(3) without also taking action under ORS 197.296(4)-(7). In direct contrast
to the process found to he at fault in the McMinnville that case, the City of Bend has
gone through the entire iterative process and complete analysis required under ORS
197.296 and has taken the required actions to address the deficit by both adopting plan
measures to facilitate density within the City and expanding the UGB.

The City’s housing needs analysis, which complies with ORS 197.296, OAR 660-08-
0020, and ORS 197.303 was incorporated in the amended Bend Area General Plan
Chapter 5. (Rec. 1285.) The 2008 analysis further relied upon and incorporated by
reference the 2005 HNA. (Rec. 2048))

8. Tenure
OAR 660-008-0040 provides:

Any local government that restricts the construction of either rental or
owner occupied housing on or after its first periodic review shall include a
determination of housing need according to tenure as part of the local
housing needs projection.

The City does not regulate housing by tenure through the Development Code. The
Development Code regulates housing by type, and indicaies where types of housing are
allowed in the City's residential districts. Therefore, it was not required to determine
housing need by tenure.

ORS 197.296 refers to the mix of housing types. Tenure is not a housing “type” under
ORS 197.296, unless the City regulates by tenure. The mix of attached and detached
housing that the City accommodates is available for both owner and renter occupancy.
Tenure cannot estimate the need for acres of land for needed housing. The City has
complied with ORS 197.296 in analyzing the need for housing types and has
established targets to meet those needs based on the atiached/detached split.

9. Multi-family Housing

The City prepared all required elements of the HNA required under ORS 197.286(3)
and (b). This work included the inventory of buildable lands and an analysis of housing
by type and density. The 2005 HNA and the 2008 updated Housing Needs Analysis
include analysis of the required variables listed under ORS 197 .296(5) (see Rec.1285-
1310; 2046-2113). The City recognizes that the obligation to provide needed housing is
ongoing, and will address future housing needs through additional strategies and
benchmarks. (Rec. 1728-97.)

The Report also criticizes the City for failing to explain how the City will meet the
demand for multi-family housinﬁg. (Report 34.) The City has established a target of
65% detached/35% attached, ™ which provides for substantially more attached housing

" «Attached” includes all categaries of housing ather than single family detached.
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than the current split in the City. The City considered a more aggressive split, but
concluded that the market would not support any greater amount of attached housing.
In 2008, the City’s housing split was 77% detached and 23% attached. (Rec. 8670.)
The City uses several means of encouraging the development of needed multi-family
housing in order to reach a 65/35 split by 2028. The City calculated that the proposed
efficiency measures of additional housing through the Central Area Plan and along
transit corridors will provide an additional 1,100 units of attached, multi-family housing.
(Rec. 1082-85.) In addition, the City has proposed medium and high density residential
zoning for 469 acres of land in the UGB expansion. {Rec. 1235.) Finally, the City has
developed an affordable housing program intended to support the actual development
of needed multi-family housing through the providing of funding from city and federal
resources. {Rec. 1833.)

The proposal before DLCD includes an additional 469 acres of land zoned for RM and
RH development in the expansion area. The City has proposed locations for this zoned
land in neighborhood centers and close to land designated for services and
employment. The City has also proposed measures through which an additional 1,100
units of high-density, multi-family attached housing can be developed in the Central
Area and along transit corridors.

The Report states that there is simply too much land planned for low density zones (RL,
RS and SR 2.5) to allow density increases. This position ignores that the only RL. zoned
areas in the expansion area are already developed subdivisions where rezoning to
higher densities would have no effect (other than, perhaps, to antagonize residents of
those areas)." Most of the SR2.5 areas are planned for future RS development. The
Report seems to take the position that some amount of land zoned RL or RS is
acceptable, but that Bend has exceeded that amount. The existing RL and RS zones
within the City have been acknowledged and are largely developed.

In considering the City's decision relating to housing density, the Report does not give
sufficient consideration to ORS 197.296(9) which requires that zoning be at “density
ranges that are likely to be achieved by the housing market.” The City’'s determination
of zones was based on its analysis of the density ranges likely to be achieved by the
housing market. The City determined that, although some increased density is
possible, the Bend housing market simply will not support an increase in density beyond
that reflected in the City's decision.

The evidence in the record supports the City's conclusion that more intensive zoning
would not be supported by the housing market. The City’'s proposed housing mix of
65% detached and 35% attached is a significant step towards more attached housing.
In 2008, the City’s housing mix was approximately 77 % detached and 23% attached.
The record includes testimony on which parties testified and provided their input on the
City's proposed housing mix. (Rec. 9488, 8824; Supp. Rec. 1385.) The 65-35 mix
proposed by staff, agreed to by the TAC, recommended by the Planning Commission,

" The City acknowledges the possibility of additional RL zoning in Master Plan Areas 3 and 4 on the
Framework Plan but this possibility is for areas where topography limits development.
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and adopted by Council, was also recommended by Winterbrook Flanning and
supported by Newland Communities. (Rec. 8922, 8824,1385.) All decision-makers in
the process, including the Council, determined that the market would not support a
greater shift than the 65/35 split during the 20-year planning periodi.

The record includes an analysis that translates this housing mix that is reflected in the
proposed RS, RM, and RH plan designations applied to the expansion area (see Rec.
1302 — 1310). The City also proposed additional Strategies, Targets, and Benchmarks
for encouraging the development of needed multi-family housing. {Rec. 1728-41.)

The City did take measures to increase needed housing by seiting ambitious goals for
attached housing and providing zoning to facilitate those goals. However, the City was
realistic in establishing assumptions for density. The City took into account
parcelization patterns and existing private restrictions prohibiting lot divisions (CC&Rs)
in developed subdivisions, Existing low density development, particularly in areas with
CCA&Rs, is a barrier to redevelopment and increased density. In these areas, due to the
absence of vacant land and the existence of existing dwellings, future development, if
any, would only occur through partitions rather than more efficient subdivision patterns.
The City exhaustively reviewed CC&Rs (Supp. Rec. 3505) and found that over 25% of
the land in existing subdivisions had CC&Rs that significantly restrict additional
development by prohibiting land divisions, prohibiting additional units, and/or setting
minimum setbacks.

The testimony received by the City was uniformly in favor of protected existing
neighborhoods, and opposed to allowing city-wide upzoning of residential plan
designations. The City can only plan for what is feasible, and any general upzoning
within the City {existing UGB) is simply not a realistic possibility. No evidence was put
hefore the City by opponenis to support the speculative hope that a city-wide upzoning
of the existing plan designations would result in higher densities.

11. Efficiency Measures

OAR 660-024-0050(4) requires consideration of efficiency measures, UGB expansion,
or both. QAR 660-024-0050(4) also provides that the City must determine that the
needs cannot reasonably be accommodated on lands inside the UGB, In compliance
with this requirement, the City looked at measures that could lead to increased capacity
for housing units within the City before expanding the UGB. (Rec. 1082-85.) The
Director apparently believes that the City could or should have done more, but the City
adopted those measures it determined would result in actual increased density and
thereby meet the “reasonably be accommodated” standard and rejected options that it
determined would not be effective, and therefore would not meet the "reasonably be
accommodated” standard. (Rec. 1084-85.) The Director’s position is essentially
second-guessing a decision within the scope of the Council's discretion and expertise.
(See Rec. 1085, Council finding expressly rejecting DLCD argument that other
measures could be effective.)
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The Planning Commission and Council took a long and hard look at what could actually
be achieved through additional efficiency measures. (Rec. 1082-85.) The City has
adopted numerous efficiency measures in proceedings other than the UGB expansion
and where adding units per acre would strategically have a chance of success. (Rec.
1083-84.) The Report discounts the measures (Central Area Plan and transit corridors)
to increase the capacity for additional dwelling units within the UGB. The City has
determined, based on evidence in the record, that these measures will be effective.
(Rec. 1084-85.) For the purpose of determining the amount of land to be added to the
UGB, the City calculates the area needed on the basis that these measures will provide
additional housing units. (Rec. 1085.) If the Director is correct that these measures will
not increase density, the alternative is to increase the UGB expansion area.

The Report does not sufficiently credit the efficiency measures the City has {aken. The
City started the housing needs analysis in 2004. Since that time, the City has taken
numerous measures to increase housing capacity within the City, and had taken some
efficiency measures even before that time. The City has:

Established minimum densities for residential zones
Resftricted detached single family in RH district
Restricted offices in RH district
Allowed decreased internai lot sizes in RS district
Allowed accessory dwelling units
Allowed multifamily units in some commercial districts
Allowed flexibility in off-street parking requirements
Adopted maximum parking standards
Created standards to allow infill options in connection with master plans
Adopted affordable housing strategies, including

o Expedited review and permitting

o Planning and building fee exemptions

o SDC deferrals

(See Table 11I-3 at Rec. 1083-84.)

ORS 157.296(9) includes a non-exclusive list of measures a city can consider in taking
actions or measure fo increase the likelihood that needed housing will be provided. The
City has taken measures included on the list and additional measures. The following
chart sets out the list of measures included in the statute, and actions that the City has
taken that are at least similar to the listed actions:

ORS 197.296(9) CITY ACTION
(a) Increases in the permitted density on The Central Area Plan and transit corridor
existing residential land; measures will increase permitted density
(b) Financial incentives for higher density | The City provides financial incentives for
housing; affordable housing, which is typically
higher density.
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{c) Provisions permitting additional density
beyond that generally allowed in the
zoning district in exchange for amenities
and features provided by the developer;

The City provides for additional density
with infill options and master planning.

(d) Remaval or easing of approval
standards or procedures;

The City has eased approval standards
and procedures for affordable housing.

(e) Minimum density ranges;

The City has established minimum
densities.

(f) Redevelopment and infill strategies;

The City has developed infill sirategies.

(g) Authorization of housing types not
previously allowed by the plan or
regulations;

The City allows additional housing in some
commercial districts.

(h) Adoption of an average residential
density standard; and

The City has adopted minimum density
standards.

(i} Rezoning or redesignation of
nonresidential land.

The City has allowed residential uses in
mare zones, which effectively rezones

them.

The Director suggests other actions the City could have taken, but a conclusion that any
of those actions would have resulted in more capacity for housing within the City is not
supported by the record and is contrary to ine Council's decision not to pursue those
options.

The actual mix of housing that wlll he construcled and the density at which that housing
will be constructed is almost always uncertain in planning. Absolute precision is not
required but rather a level and kind of justification that a reasonahle decision maker
would rely on to conclude that the residential and related land needs amendments will
leave the City ahle to accommodate expected housing needs within the planning period
with the land that is planned and zoned for that purpose. See 4-4 Land Co v, City of
Sandy, 50 Or. LUBA 525, 535 (2005). Cities are not required to conduct expensive
analysis for years on end; rather, Goal 10 requires inventories, analysis, assumptions
and projections, all of which the City did in the record before this Commission.

The City acknowledges the goal of in-fill and increased density in urban areas in the
State of Oregon. However, the Cily's analysis showed that broad measures like those
suggested by the Director — upzoning existing residential neighborhoods, rezoning to
allow multi-family, splitting the existing RS zones into two or more zones, reducing lot
sizes so that vast areas of the City’s residential neighborhoods become non-conforming
uses — while theoretically “possible” are not viable strategies in the City of Bend. .
These broad measures lack any faclual justification or plausible arguments to
sufficiently demonstrate that they will achieve the development densities the
Department desires, whereas specifically tailored measures such as those the City has
adopled are likely to provide needed housing types and density. The Direclor's paosition
fails lo consider the statutory standard that rezoning must he "at density ranges that are
likely to be achieved by the housing market,” ORS 187.296(9) and also ignores the
Commission's definition of developable land as land where there “exists the strong
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likelihood that existing development will be converted to more intensive residential uses
during the planning period." The Councii rightly rejected options that would change the
character of neighborhoods because those measures are not likely to be achievable or
create any additional capacity in reality, hecause owners and residents would oppose
those measures.

Had the City relied on speculative measures as the ones proposed by the Director, it
would not have met its ohiigation to provide measures that will provide needed housing.
The City chose, instead, to adopt amendments that will alter the density increases that
the evidence anticipates will actually occur in targeted residential zones during the
planning period.

12. Remand Tasks

The Report remands the UGH amendment with specific instructions. As shown in the
chart below, the City disagreas wilh the remand reguirements:

REMAND REQUIREMENT CITY'S RESPONSE

1. Include a map of buildable lands, as Maps of buildable lands were inciuded in
required by ORS 197.296(4)(c), as well as | the record. (Supp. Rec. 125-59, Rec.

a zoning map and a comprehensive plan 5262-64,) The statute requires a map or
map for the lands within the prior UGB. "other document.: QRS 197.296(4). The
City also provided sumimary tables
providing the required information on
buildable lands. {Rec. 1288.) The City
prepared and used a parcel-level
spreadsheet that satisfied the statutory
requirement. That document has been
submitted as additional evidence.

The City's zoning map and comprehensive
plan maps are both official documents that
have been acknowledged. There is no
requirement to include additional copies in
the record. DLCD can take administrative
notice of these official records.
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2. Include as its inveniory of buildzable
lands, an analysis for each residential plan
disirict of those lands that are "vacant,”
and of those lands that are
‘redevelopable” as those terms are used
in ORS 197.296(4)-(5) and OAR 560-
008-005(6). As part of this inventory,
include an analysis of what amount of
redevelopment and infill has occurred, and
the density of that development, by

plan district, since 1998. The invenlory
must include the UAR and SR 2 ¥ plan
districts, as well as the R, RS, RM and
RH districts.

The Cily’s decision complies with these
requirements. The parcel-level
spreadsheet contains information on each
vacant and redevelopable lot, and the
information is summarized in the Table 5-
4 of the 2008 General Plan Chapter 5.
(Rec. 1288.)

The City has performed an analysis of the
amount of redevelopment that has
occurred since 1998. (Rec. 8660.)

The Report confuses “plan district” and
“zoning district.” The requirement is to
perform the analysis by “plan designation.”
OAR 660-008-0010. There is no JUAR
plan designated land within the UGB.*
SR2.5is a zoning district, not a plan
district. The inventory complied with the
applicable requirement and there is no
need to address UAR and SR 2.5,

3. If the city excludes lands on the basis
that there is not a strong likelihood that
existing development will be converted ta
more intense residential uses during the
planning period, include an analysis of
lands within all districts showing the extent
to which infill and redevelopment has or
has not occurred since 1998.

The City has included an analysis of infill
and redevelopment since 1998. (Rec.
8660.) In cansidering the l’kelihood of
redevelopment, the City can consider any
factor that makes redevelopment unlikely.
The City’s standards for what developed
lands are likely to be redevelop is a
rational categorization, based on evidence
in the record. Developed lands are ta be
calegorized as redevelopable only if there
is a strong likelihood of redevelopment.
OAR 660-008-0005(6). The Report
essentially takes the approach that the
City must disprove any possibility of
development rather than accepting the
City's rational conclusions that certain
categories of land do nhot meet the “strong
likelihood” standard.

¥ The City notes that some zoning designations have not yet caught up with plan designations and that
there are UAR and SR2.5 zonas within the City. The City is planning to make all zones consistent with

applicable plan designations,
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4. For each zoning district, analyze the
number of units, density and average mix
of housing types of urban residential
development that has actually occurred
since 1998 (including through rezoning)
and how much of this occurred on vacant
lands, and how much occurred through
redevslopment.

The City has already done this. (Rec.
1285 - 129(); Supp. Rec. 1987 - 2002.)
State law does not require a zone-by-zone
analysis of this data.

5. For each zoning district, analyze
whether future trends over the 20-year
planning period are reasonably expected
to alter the amount, density and mix of
housing types that has actually occurred
since 1998,

The City has analyzed trends over the 20-
year planning period and has based its
decision on its reasonable expectations of
achievable density and mix of housing
types. The City's decision is based on
evidence in the record. A decision that
assumes development at greater density
would not be supported by the record. The
City’s decision did take into account the
"density ranges that are likely to be
achieved by the housing market." ORS
197.296(9). The Report ignores this
applicable and mandatory standard. State
law does not require a zone-hy-zone
anzlysis of this data.

6. For each zoning district, adopt findings
and conclusions regarding the nurmber of
units, the density, and the mix of housing
types that the city concludes is lkely to
occur over the planning penod, and
identify how much is expecled to occur on
vacant lands, and how much is expected
to occur through redevelopment.

The applicable standard is “resideniial
plan designation.” QAR 660-008-0010.
The City did adopt findings supported by
the evidence on a plan designation basis
and reached rational conclusions
regarding the amount of expected
development. State law does not require
the level of analysis at the zoning district
or plan district level. The City completed
this work. {(Rec. 1302 — 1310.) State law
does not require a zone-by-zone analysis
of this data.
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7. Revise the Housing Needs Analysis to
comply with ORS 197.296, OAR 660-008-
0020, and ORS 197.303. The Housing
Needs Analysis must include an
evaluation

of the need for at least three housing
types at particular price ranges {owner
occupancy) and rent levels (renter
occupancy), and commensurate with the
financial capabilities of current and future
residents. Those housing types include:
(a) attached single family housing
{common-wall dwellings or rowhouses
where each dwelling unit occupies a
separate lot pursuant to OAR 660-008-
0005(1)}); (b) detached single family
housing (a housing unit that is free
standing and separate from other housing
units pursuant to OAR 660-008-0005(3);
and (c) multiple family housing (attached
housing where each dwelling unit is not
located on a separate lot pursuant to OAR
660-008-0005(5)).

The City has already compiled a housing
needs analysis that complies with ORS
197.296, OAR 660-08 and ORS 197.303.
(Rec. 1257-59, 1288, 1302-10, 8660.} The
City did analyze the need for many types
of housing and established targets to meet
those needs based on attached/detached
split.

The analysis of housing by type does
group housing units in Bend into two types
- attached and detached. However, the
analysis considered various subtypes of
these two types to look at trends and
recent development. The analysis itself
includes a number of tables where
housing data was presented using five
housing types to reflect the development
of housing between 1998 and 2007. (Rec.
1285-1298, Supp. Rec. 1987-2002.}

The City is required to provide an analysis
by owner-occupied/rental status oniy if the
City differentiates between owner-
occupied and rental housing in its land
use regulations. OAR 660-008-0040.

8. Adopt the revised Housing Needs
Analysis as an element of the
comprehensive plan, along with findings
that demonstrate how the revised Housing
Needs Analysis complies with the
applicable statutory, goal and rule
requirements described above.

The City adopted its 2008 Housing Needs
Analysis with Chapter 5 of the Bend Area
General Plan. (Rec. 1280 - 1315} and
Appendices to the Analysis. (Rec. 1728 -
1835.)

9. Analyze what the mix of plan
designations should be in the UGB
expansion area in direct relation to the
city’s projected housing needs, and
consider the adoption of new residential
plan districts that encourage more muilti-
family, higher density single family
housing, and other needed housing types
for a greater proportion of the expansion
area, in order to meet the city’s and the
region’'s demonstrated housing needs.

There is no requirement in the goals,
statutes or regulations to adopt different
plan designations. The City considered
various options to increase
density/provide additional opportunities for
housing, and did take some measures,
including expanding the UGB. It is not
required to do more.
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10. Consider measures to encourage
needed housing types within additional
areas of the city, including rezoning of
areas along transit corridors and in
neighborhood centers.

There is no statutory, geal or regulation
requirement fo take this action before
expanding the UGB. It is sufficient that
the City has amended its plan. The
requirement to take this action is at the
time of periodic review.

11. Consider splitting the existing RS
zone, which covers most of the residential
areas of the city, into two or more zones in
order to encourage redevelopment in
some areas while protecting development
patterns in well-established
neighborhoods.

There is no applicable requirement to do
so. This is gratuitous policy advice, nota
determination of what the City is required
fo do. The City has considered various
measures and actions and proceeded only
with those it determined would likely be
effective.

12. In areas where the city is planning
significant public investments, consider
upzoning as a means to help spread the
costs of such investments.

There is no applicable requirement to do
so. This is gratuitous policy advice, not a
determination of what the City is required
to do. A careful review of the public
facilities plans would have shown that the
City’s water and sewer infrastructure are
at or reaching capacity throughout the
existing City boundaries; the City has no
legal ability to require new in-fill residential
development to pay for investing in the
large-scale capital projects identified in the
PFPs.

13. Consider strengthening the minimum
density provisions in the existing UAR and
SR 2V zones by eliminating PUDs and
other clustering tools.

There is no applicable requirement to do
s0. This is gratuitous policy advice, not a
determination of what the City is required
to do. Clustering allows more intense
development and is a tool to allow other
areas to remain undeveloped to either
protect natural areas or allow future
development at appropriate urban levels.

14, Consider strengthening the minimum
density provisions in the existing RS and
RM zones to encourage development of
needed housing types, rather than relying
on low density residential development.

There is no applicable requirement to do
s0. This is gratuitous policy advice, not a
determination of what the City is required
to do. The City has considered a range of
options, and decided to proceed with

those it determined would be effective.
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D, Land Added to the UGB for Related {Non-Employment) Uses

1, Parks and Schools

The Report takes the position that the City did not adequately address whether the need
for additional park and school lands can be met within the existing UGB. Quite simply,
the City did so. The Bend La Pine School District uses an adopted “Sites and Facilities
Plan” to identify eligible properties both inside and outside the City before the need
arises. (See Rec. 10276-340.). The Bend Metro Park and Recreation District uses a
similar planning method. In addition to standards regarding size, terrain, services and
access, both parks and schools have locational requirements. If a school is needed to
serve elementary students east of 27™ Avenue, it does no good to identify a parcel on
the northwest side of Awbrey Butte. I a neighborhood park is needed to serve
residents in the Mountain High subdivision, it cannot be sited in Juniper Ridge. The
parcel-level spreadsheet/database identified every developable parcel within the City.
No available parcels were identified that satisfied the locational needs for parks and
schoais.

The City worked closely with the School District and Parks District in determining
appropriate sites or areas for schools and parks. The attempt to undo the City's
decision would be contrary to the coordination requirement of Goal 2. The record
includes two memoranda in which the City documented coordination with and the use of
the School District's methodology for estimating future school land needs. {Rec.
8670,10560). One of these same documents also relies on the Park District’s method
for estimating the future needs for community and regional parks. {Rec. 8670.)

Even if the City were to identify one or more likely sites for school or parks facilities
within the UGB, the only possible sites would be on sites that have been identified as
providing capacity for residential or employment land needs. This would result in a
corresponding need to increase the UGB expansion by the same amount of area.

The Report notes that the land need estimate for parks was increased from 362 acres to
474 acres based on a land need on a quadrant basis using the Framework Plan.
(Report 47.) The Bend Metro Park and Recreation Department submitted a letter (Rec.
2724) that justifies the Increased land need based on refined guadrant based planning
efforts done after the release of the Alternative 4 map. The estimate of 362 acres was
based on an earlier boundary proposal.

The Report also takes the position that some of the parks needs could have been
satisfied by land outside the UGB. While some type of parks can be provided outside
the City limits, land for parks needed to provide service to urban residents within the
City/UGB should be within the UGB if possible. Otherwise, rural land is being used to
provide service lo urban residents. While this is not prohibited, it is more consistent with
Goal 14 to bring parks that serve urban residents within the UGB.
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2. Second Homes

The Report accepts the City's determination of the estimated number of second homes,
as a percentage (18%]) of total needed units. However, the Report erroneously
concludes that the City has found that all future second homes will be accommodated
on expansion lands. When the evidence indicated that 18% of needed units was a
reasonable basis for estimating future second homes, that 18% factor was applied to aff
16,6810f the estimated needed housing units for the planning period. Two-thirds of
those 16,681 units are expected to be built within the prior UGB. There was no attempt
{(and no need) to identify what proportion of future second homes would be built in the
prior UGB, and what proportion would be built in the expansion area. Over the 20-year
planning period, second homes will be equally likely to be built in the prior UGB and in
the expansion area. Vvhersver they are built, they will be occupying land that is no
longer available to provide needed housing for permanent residents. This resulfs in the
need for the overall 18% adjustment, which the Report accepts. To the extent that any
additional second homes are developed within the City, they will displace non-seasonal
homes and force additional permanent home needs outside the UGB. This
consideration was important to the City to ensure a 20-year buildable {and supply for
needed housing pursuant to ORS 197.296.

The Report also contends that the City has not justified the density expectations for
second homes because the City did not treat second homes any differently than
primary residences in terms of density assumptions, i.e. six units per net acre overall.
The City does not distinguish between first and second homes in its land use
requlations. Visitors from outside the region can and will purchase both attached
dwellings and detached dwellings as second homes at varying densities. There is no
evidence in the record that there is a difference between primary and second homes in
terms of the amount of land they occupy, or that a separate density assumption is
warranted for second homes. Since there is no basis for assuming that second home
purchases will occur at density levels that differ from the average density of primary
dwellings, the City's assumption of six units per net acre for second homes is
reasonable and consistent with the density assumption for primary dwellings. The Bend
Planning Commission and Deschutes County Planning Commission liaisons discusserd
this topic at length at the January 14, 2008 work session. (Rec. 8670, Supp. Rec. 3817
{audio of January 14, 2008 work session).)

The Report includes a remand task calling for the City to coordinate with Deschutes
County to consider the regional demand for second homes. There is no requirement in
the law to do this. The City did coordinate extensively with Deschutes County
throughout the UGB amendment process, as required by Goal 2; the County has
adopted findings and amendments to its comprehensive plan that correspond to and
support the City’s boundary amendment in all respects. The County did not adopt an
alternative estimate of second homes, in Bend or regionally, that conflicts with or
undermines the City's estimate. Moreover, any estimates that might result from a
regional analysis would have little relevance for Bend. Any methodology that attempted
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to guess with any degree of reliability how Bend's share of future second homes might
compare with the shares of other Jurisdictions and destination resorts in the region
would be highly speculative. In contrast, the City of Bend has analyzed and has
adopled adequate factual evidence regarding the only relevant question concerning
secand homes and this UGB amendment — namely, how much buildable acreage in
Bend’s urban area might reasonably be expected to be consumed by second homes
during the 2008-28 period? The answer is roughly 500 acres, based on an estimate
that second homes will be built in numbers eguivalent to 18% of needed housing units,
and at an average density of six units per net acre,

3. Private Open Space and Rights-of-Way

The first sentence of the Exacutive Summary of the Report states: “The City of Bend is
nationally recognized as a high-quality, desirable place to live and work.” In its
discussion of the City's allocation of land for private open space and rights-of-way, the
Report states “there is no explanation in the record why prior development patlerns,
with a relatively large amount of private open space, is needed within the expansion
area.” The explanation is simple: the City's decision as a whole reflects the Council’s
goal of maintaining the City as a high-qualily, desirable place to live and work.
Changing development patterns to reduce the amount of open space would change the
character of the City. The Council, not a staie agency, gets to decide the character of
the City.

Moreover, the description of this category as "private open space and rights of way" is
inaccurate and potentially cenfusing. The City, in preparing the respective buildable
land inventories for housing and employment, also accounted for land that was not
addressed as housing, employment, public facilities, or rights of way. (Rec. 1280.) One
of the purposes for doing so was to ensure that, when considering the 20-year |and
need for Bend, the City would account for all potential uses that may occupy housing
and employment land.

The Report incorrectly characterizes the City's 15% factar as applying only to "private
open space and right-of-way.” This estimate is for all “other lands.” The 15% factor
was developed based on analysis of the prior UGB (12.8 percent factor), and an
assumption that in the future surface stormwater’® and needs for more open space wil|
increase this estimate in the expansion area from 12.8 percent to 15 percent. (Rec,
2180-2182.) The Cily applied this 15 percent factor to net residential, park, schoai, and
employment land needs in the future.

The Report states “projecting a land need for private open space does not appear
logical....there is na explanation in the record ...simply adopting past deveiopment

'® Unlike areas west of the Cascades, in Bend most stormwater is not channeled into streams bul is
instead absorbed Into {he graund on-site. The City now requires all development to accemmodale
stormwater on=site without run-off, Older parts of town dld not meet this standard, so the 12.% exisling
number is Unattalnable for areas of new development. Furthermmaore, increasing strict rules that protect
groundwater will require more areas for treatment before discharge.
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patterns is not a sufficient basis to demonstrate a land need under Goal 14.” (Report
49.) The Report then contradicts itself on page 53 by stating “the city can choose to rely
on evidence consisting of development patterns from lands within the prior UGB in
estimating land need in the expansion area for public right-of-way unless there is a
showing that doing so would violate the city's code or comprehensive plan.” This
second statement is correct. It is appropriate to consider history and trends to estimate
the future needs and uses.

If the “other lands” factor is not added, then land for needed residential uses will be
displaced. This consideration is important to ensure a 20-year buildable land supply for
needed housing pursuant to ORS 197.296. The city would not be able to satisfy ORS
197.296 if it did not account for these "other uses” that the record shows exist and
consume land.

The future land needs for institutional uses such as churches, benevolent/fraternal
organizations, utilities, cemeteries, golf courses, and irrigation district properties have to
be taken into account and are not accurately calculated through the methodology in the
2008 EQA {(employment estimates divided by employment density). The City expanded
its analysis to take into account these land needs that are neither not purely “residential’
nor “economic.”

The City assured that the estimate for “other lands” did not result in any “double
counting” by cross-referencing the GIS parcel database (and land shown in Rec. 2182)
with 2006 geo-coded employment data and lands categorized as
institutional/recreational "other” lands. (See also Rec. 8329, 1651-1653.)

Residential and economic zones allow a multitude of “other” uses, and these uses are
an integral part of the Bend community. The City’s estimate is based on analysis and
expected trends, is consistent with all applicable Goals, statutes and regulations.

4. Unsuitable Land

The Report states that the City has included almost 3,000 additional acres of land found
to be unsuitable for urbanization within the expansion area with no need determination,
and directs the City to remove this land from the expansion area or explain with
specificity why its inclusion is justified under Goal 10 and Goal 14.

These 2,987 acres are comprised of entire parcels that were deemed unsuitable,
unsuitable portions of otherwise suitable parcels, and existing rights of way. Unsuitable
land includes developed land that is not likely to be redeveloped within the 20-year
planning period and other land that is not suitable for residential or employment use,
such as schools and park land. It also includes land covered by steep slopes and those
within the 100-year floodplain. The record adequately reflects the location of the
unsuitable land and provides sufficient justification for its inclusion. (See Figures V-1,
V-2, V-3 and V-4 of the Findings at Rec. 155, 163-165). A copy of these maps is
attached as Exhibit C. Those maps show how extensively unsuitable land in
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interspersed with suitable lands, making it impossible to exclude the unsuitable land.
The parcel inventory database provides details of the unsuitable parcels and the
unsuitable portions of otherwise suitable lands. (Supp. Rec. 3507.)

In Hummel v. LCDC, 152 Or App. 404, 954 P2d 824 (1998), a city justified including
unbuildable land in the UGB on the grounds that the land was necessary in order to
provide urban services to the buildable land and that excluding it would create a
confusing boundary, with non-urban land surrounding UGB land in an illogical pattern.
LCDC concluded that it was necessary to add a large amount of unbuildable land in
order to reach and serve buildable land, and the Court of Appeals upheld this grounds
for approval of expanding the UGB in that area to meet the buildable land need. Thus,
case law supports the City's inclusion of 1and that is unsuitable in a UGB to provide
connection to buildable [and and to achieve an efficient development pattern and logical
boundary.

5. Surplus Acreage

The Report notes that the result of the City's decision is a surplus of 519 acres in the
UGB expansion area above and beyond the total of needed suitable land. The Report
characterizes the presence of this surplus as a discrete decision by the City to simply
add un-needed acreage in direct violation of Goal 14. As explained in the adopted
findings (Rec. 39), this surplus acreage is simply the resuft of a number of actions taken
to ensure that sufficient and adequate acreage to meet identified needs is in fact
available within the boundary, and to achieve a logical and coherent boundary
configuration. If the City is to meet its needs for housing, employment, related uses,
identified needs, and also include a certain amount of unsuitable lands that happen to
be in the way of suitable higher-priority lands, and seek orderly and economic provision
of public facilities by including land on both sides of roads where possible, a final
boundary that includes some amount of “surplus™ acreage is virtually unavoidable.
These areas were not added to allow the addition or an extra "cushion” of land, but to
make the boundary logical. See Hummel v. LCDC, supra. Absolute precision cannot
be expected, and these 519 acres amount to less than 10% of all land added to the
UGB. Nevertheless, the City commits to fine-tuning the final decision to substantially
reduce the amount of surplus land.

6. Buffer Area and Land Shown as RL in the Framework Plan

The Report takes the position that a buffer area to the west of Master Plan Area 3 and 4
should not be brought into the UGB. The City brought this land into the UGB to provide
a buffer between the City and forest land to the west. While the City believes that it is
appropriate to bring this land within the UGB and that bringing the land in would provide
a better buffer than would occur if it were left outside the UGB, the City accepts that this
land should be either deleted from the UGB or reclassified as part of the adjacent
Master Plan areas.
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The Report also takes issue with all other RL lands brought into the UGB. Examination
of the Framework Plan Map shows that all other RL designated areas are already
subdivided. These rural subdivisions are already highly parcelized and redevelopment
of greater density is extremely unlikely given the current lot sizes and development
pattern. The RL zone designation will allow these rural properties to take advantage of
the City’s development code provisions to create accessory dwellings that will provide
one type of needed housing. Five of the six RL areas are surrounded by higher density
zoning. Only one of the five is on the border of the UGB and is included to make a
logical boundary. The City provided a proper plan designation for these areas and their
inclusion does not violate any statute, goal or regulation.

7. Remand Directions

The Report includes specific suggestions for actions on remand related to related non-
employment uses. The following chart sets out those suggestions and the City's
responses.

REMAND REQUIREMENT CITY’S RESPONSE
1. Determine whether the need for land for | The City has already performed this
public schools can reasonably be analysis. The City relies on information

accommodated within the existing UGB. submitted by the School District and Park
District for determining land need. Any
other approach would have violated the
City’s obligation to confer with these
governmental entities. The identified land
need for schools to be included within the
expanded UGB reflects this analysis.

2. Determine whether the need for land The park district has determined the need
for public parks (including trails) can for parks and trails in the UGB expansion
reasonably be accommodated within the area and the best evidence of the need is
existing UGB, and whether this need is the material submitted by district. The
already met in whole or in part by facilities, | need for parks and trails to serve residents
planned or existing outside of the UGB. of the expansion area cannot be met

within the UGB but must be met in the
neighborhoods. There is a specific need
for trails within and linking neighborhoods,
and for parks to provide public recreation
areas within close proximity to
neighborhoods. Bend's population is very
active and demands a high-level of parks
and trails. The need cannot be met
outside the UGB. To the extent that a park
is on the edge of the UGB, there is no
applicable requirement that it be kept
outside the UGB if it serve the population
within the UGB.
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3. Adopt findings that justify the increase
in land needed on a gquadrant basis for
parks, or use the prior estimate of the
district for a lesser acreage.

The BMPRD provided refined quadrant
based land need calculations (Rec. 2724)
after the releases of the Alternative 4 map.
No findings are needed because the
reason for the change is clear on the
Record.

4. Coordinate with the county specifically
concerning the need for second-home
housing, and where this need should be
satisfied regionaily.

The decision was adopted by both the
county and the City and reflects their joint
determination as to how much land is
needed for second homes for Bend. The
analysis was based on needs for the City
and does not include any need for second
homes that can be satisfied outside of the
Bend UGB. There is no applicable
requirement for this specific coordination.

5. Evaluate whether this need can
reasonably be accommodated on lands
within the existing UGB.

The City’s analysis makes no distinction
between the existing UGB and the
expansion area with respect to second
homes. The clear assumption, and a
reasonable expectation, is that second
homes will be built in both areas to some
extent. The only way to accommodate
second homes on [and within the UGB
would be to displace primary home
residential lands, which would resultin a
need to increase the expansion area for
primary homes equivalent to the decrease
resulting from moving second homes
within the UGB. This direction simply adds
time and cost to the process without
changing the outcome.

6. To the extent that additional lands are
required, establish a reasonable, specific
density of development for this housing
type for the next 20 years.

The City has already done so.
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7. Either remove private cpen space and
private rights-of-way as categories of land
need, or justify why private open space
and private rights-of-way are needed
within the UGB expansion area in addition
to estimated land needs for public parks
and rights-of-way.

The City has provided adequate
justification for inclusion of these areas.

8. Remove the approximately 3,000 acres
of land from the UGB expansion area that
the city has found are not suitable for
urbanization, or explain with specificity
why their inclusion is justified under Goal
10 and Goal 14.

The City has provided an adequate
justification for inclusion of these areas.
Reviewing the location of the expanded
UGB, the plan designation in the
Framework Plan Map and the parcel-level
database demonstrates the need for
inclusion of these lands. The City notes
that it will pursue a reduction in the 519
acre surplus on remand.

9. Remove lands from the UGB expansion
area that the City has designated as RL in
its Framework Plan map, or explain with
specificity why their inclusion is justified
under Goal 10 and Goal 14.

The City has provided an adequate
explanation for the existing subdivided and
developed RL lands. The City
acknowledges that it will need to delete or
reclassify the RL zoned land at the west
edge of Master Plan Areas 3 and 4.

E. Consistency with General Plan

The Report takes the position that the UGB and related plan amendments result in
inconsistencies within the Bend General Plan. The City’s decision does not create
inconsistencies in the General Plan. The Report analyzes this issue as if every
provision of a comprehensive plan must implement every other provision. That is not
the applicable standard — the issue is whether a provision actually contradicts or is
incompatible with another provision. See NWDA v. City of Portland, LUBA No. 2003-
162 (Or LUBA 9/27/2004) at slip op. 12-14 (analyzes argument of consistency amaong
plan provisions based on actual inconsistency, not whether a plan provision furthers

another plan provision).

The following chart lays out the alleged conflicts and shows that there are no

inconsistencies:
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ALLEGED INCONSISTENCY

CITY RESPONSE

The new plan provision "Adopled policies
in the Bend General Plan suppart the
designation of higher-density residential
areas in proximity to commercial services,
parks and schools” is alleged to be
inconsistent with existing policies that
allegedly do not support this conclusion.

This is not a standard ar requirement, but
a statement aof fact thal there are policies
in the General Plan thai support higher
density residential areas in proximity to
commercial services. As the Report
acknowledges, there are plans for higher
density in the Central Plan Area and alang
transit corridors, so the statement that
there are policies is accurata. The
provision does not require that all
commercial areas be surrounded by high
density requirements, and the City does
not understand how it could be interpreted
as requiring redevelopment. In addition, a
look at the Bend General Flan Map shows
that commercial service areas (along
Highway 97 and downtown) are generally
surrounded by higher density designations
(RM and RH) and that the lower density
designations (RS and RL) are generally
away from commercial development,

Housing Policy 4 "implement strategies to
allow for infill and redevelopment at
increased densities, with a focus on
opportunity aregs identified by the city
through implementation strategies
associated with this report” is alleged to be
inconsistent with the limitation of infill and
redevelopment to certain areas.

There is no incensistency. Housing Policy
4 itself provides thal the infill and
redevelopment is to be focused on
identified opportunity areas. Those
identifted opportunity areas are the Central
Area Plan and transit corridor areas, and
the Report acknowledges that the plan
provides policies for infill and
redevelopment in those area. This
provision does not require redevelopment
implementation strategies for areas where
redevelopment is unlikely due to existing
development and restrictions such as
CC&Rs. Furthermore, the City has
implemented this policy by adopting BDC
4.5.200, which provides infill development
options making it easier for individuals to
pursue infill development.
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Housing Policy 17 *Implement changes to
the City's code that facilitate the
development of affordable housing for very
low, low and moderate-income residents,
as determined by appropriate percentages
of Area median Family income, consistent
with recent updates to the city’'s code
and/or new sirategies identified in the
Plan" is alleged to be inconsistent with the
lack of measures in the UGB amendment
relating to affordable housing.

Housing Policy 17 does not require every
subsequent action taken by the City to
facilitate the development of affordable
housing. Housing Policy 17 is satisfied if
the City has taken measures to facilitate
development of affordable housing. The
City has taken measures. The measures it
has taken to facilitate the development of
affordable housing include: (1} planning
and building fee exemptions: {2} expedited
review and permitiing; {3} system
development charge deferrals; (4) off-site
improvement assistance, (5§} density
bonuses; and (6} minimurn lot size
exemplions.” Some of these strategies
are included in BDC 3.6.200C. The City
has also taken measures to protect
existing affordable housing by adopting
BDC Chapter 2.7.900 regulating closing of
manufactured horme parks. An important
factor in the affordability of housing is the
cost of land. Increasing the supply of land
reduces upward pressure on housing cost,
and reducing the supply of land increases
housing cost for all, including low and
moderate income residents. While nothing
in the City’s decisions is contrary to this
policy, adopting a significantly smaller
LGB, as advocated by the report, would
be inconsistent with the policy because it
would hinder the development of
affordable housing.

" A summary of these incentives is on the City’s website at
htip:ffwww.ci.bend.cr.us/depts/urban renewal econcomic development/developer 5 incenlives for affor

dable housing.htmil.
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Housing Policy 21 © In areas where
existing urban level development has an
established lot size pattern, new infill
subdivision or PUD developments shall
have a compatible lot transition that
compliments the number of adjoining lots,
lot size, and building setbacks of the
existing development while achieving at
least the minimum density of the
underlying zone. New developments may
have smaller lots or varying housing types
internal to the development’ is alleged to
be inconsistent with the City's decision in
that the City’s amendments “do not plan
for — in fact, do not permit — any infill
subdivisions in existing neighborhoods,

Nothing in the City's decision prohibits infill
subdivisions and nothing in Housing Policy
21 requires infill subdivisions. Indeed the
City has taken measures to facilitate infill
development. BDC 4.5.200. The standard
in Housing Policy 21 is that infill
subdivisions or PUDs must have a
compatible lot transition. The only thing in
the City's decision even remotely related
to this standard is the general policy of
preserving existing neighborhood
character, and that policy is totally
consistent with Housing Policy 21.

The Report remands on this issue with direction to revise to be consistent with these
General Plan policies. The existing decision is consistent with the policies, and the
suggested changes would make the decision less consistent with the policies.

F. Compliance of the UH-10, UH 2.5 and SR 2.5 Zones with Goal 14

The Report takes the position that the UH 2.5 and SR 2.5 zones are inconsistent with
Goal 14 and implementing regulations, and that the allowance of clustering in the UH-10
zone is also inconsistent with Goal 14 and implementing regulations.

The opportunity for cluster development does not viclate Goal 14, specifically OAR 660-
24-0050(5). The City assigned an interim zoning designation that reflects the existing
zoning that was assigned by the county prior to the inclusion in the UGB. The adopted
code provision (Rec. 1843, 1924) provides an opportunity for reasonable use of rural
lands while retaining the opportunity for efficient development in the future. The
provision for cluster development requires an applicant to demonstrate how future urban
densities can be accommodated including future redevelonment of the smaller 15,000
square foot minimumn cluster lots as necessary to meet the required urban densities.
Large acreage parcels in the expansion area are far more likely to be redeveloped to
urban uses efficiently after annexation if allowable housing is clustered on smaller lots
on a small portion of the parcel, leaving the rest of the acreage undisturbed untii it is
urbanized. Allowing subdivisions of 10-acre lots in the urbanizable area is likely to be
far more difficult to redevelop efficiently after annexation.

The UH-2.5 designation has been applied to existing county zoned S8R 2.5 exception
lands with one exception. The rural subdivision along the easterly UGB boundary has a
county zoning designation of MUA-10. The City accepts that the planning designation
for this area should be consistent with the county designation and agrees to designate

Cily of Bend's Appeal of Director's Decision on UGB Expansion

Page 44 of 101




this rural subdivision as UH-10 even though the largest lot within the subdivision is just
over 3 acres in size. The City also acknowledges that the resource land included in the
UGB and designated as UH-10 poses a potential increase impact and agrees to create
a new interim designation that would preclude land divisions smaller than 20 acres on
resource land.

The City agrees to modify plan designations in specific locations as noted in the
preceding paragraph. The City does not agree that clustering of permitted housing in
UH-10 areas, for the purpose of preserving more land for efficient urbanization, is
contrary to Goal 14 or OAR 660-024-0050.

G. Economic Development L and Need

The City has determined its economic land needs in full compliance with Goal 9 and
OAR Chapter 660, Division 9. Nevertheless, the Report, while appearing to accept
some portions of the City's work, ultimately requires the City to undertake a major
reworking of the economic lands analysis.

1. Applicable Standards

The City and Director are not far apart as to what standards are applicable, but the
Report's conclusions and requirements do not follow the applicable standards. Both
agree that employment lands analysis is governing by Goal 9 and its implementing
regulations in OAR Chapter 660, Division 9. The City agrees with statements in the
report to the effect that there is no “one size fits all requirement,” (Report 59), that the
city established a substantial record of fact gathering and analysis (Report 62), that the
City complied with the trend analysis requirement of OAR 660-009-0015(1) (Report 60),
and that the City developed substantial findings on issues related to on Goal 9. The
City also agrees with the following statements in the record:

“There is in the record policy direction, fact-based analysis of an employment
projection, and market analysis of the rationale for providing employment land
above the minimum 20-year need. No upper limitis established in rule or statute...”
(Report 65).

“There is in the record policy direction, fact-based analysis of an employment
projection and market analysis of the rationale for providing land for a hospital, a
university campus, and two 50-acre industriat sites” (Report 68-69).

2. Adequate Factual Basis - Process

Section 11.F.1 of the Report is headed with the question: “Did the city have an adequate
factual basis for including and excluding lands for employment uses?” However, the
analysis appears more concerned with process than with the factual support for the
City's decision. The following addresses each of the five steps discussed in that section
of the report:
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a. Detarmination of the 20-year sugply of employment land

OAR 660-009-0005 provides the following definitions:

(1) "Developed Land” means non-vacant |and that is likely to be
redeveloped during the planning period. "

(14) "Total Land Supply” means the supply of land estimated to be
adequate to accommodate industrial and other employment uses for a
20-year planning period. Total land supply includes the short-term supply
of l1and as well as the remaining supply of l[ands considered suitabie and
serviceable for the industrial or other employment uses identified in a
comprehensive plan. Total land supply includes both vacant and
developed land.

(15) “Vacant Land” means a lot or parcel:

(a) Equal to or larger than one half-acre not currently containing
permanent buildings or improvements; or

{b) Equal to or |larger than five acres where less than one half-acre
is occupied by permanent buildings or improvements.

The definition for “developed land” is what most people consider “redevelopable land”.
The rule has no definition for “redevelopable”, nor what most people considered
“developed” to mean (i.e. no additicnal capacity for further intensification or
development). Traditionally, the term “land supply” means land which is currently zoned
and available to meet a need. However, the rule defines “total land supply” to include
existing supplies of “vacant’ and "developed” (or whal most would consider re-
developable) plus the additional land made avaitable through a UGB expansion to meet
the needs of a 20-year planning period. The definition of "vacant” is the clearest and
was followed exactly by the City's 2008 EQA. The Report does not use these terms
correctly or consistently (see Report 64) because they are so confusing.

The City’s adopted 2008 ECA is a technical document, but a document written to be
useful to decision makers and the public. As a result, there is not a perfect match
between the terminology used in the 2008 EOA and terminology in OAR 660 Division 9.
The 2008 EQCA performs all the analysis required by OAR 660 Division 9, even in the
sequence requested by the Direclor’s report, but uses plain English rather than the
confusing and misleading language of the regulation.

' The City notes that this definition is inconsistent wilh the plain meaning of the defined term, which can
cause confusion. While not relevant to this decision, the City strongly urges that, if this definition is used,
it be applied to the term "redevelopable land” rather than to developed land, and that "developed land" be
defined as “land with existing development” or “land with existing development that is not likely ta be
redeveloped in the 20-year planning period.” The current definition is an invitation to failure and appeal.
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The Director's remand asks for a *determination of the 20-year supply of employment
land,” apparently asking for the “total land supply."'® Data from four tables found in the
2008 EQA in Record 1587, 1588, 1622, 1626, and text in four pages at Record 1628-
1631 demonstrate “total land supply.”

1.

T

vi.

What the 2008 EQA calls "Supply of Net Acres” in Table 42 and 44 of the EQA
(Rec. 1622 and 1626, respeclively) meets the exact definition of net "vacant” in
OAR 660 Division 9. See also Rec. 1590 through 1598 for more detail on land
supply illustrating exactly how the city performed the land inventory work.

What OAR 660 Division 9 calls "developed” is what most would consider
“redevelopable” land. The information on infill calculations at Rec. 1587 and
1588, together with the employment densities at Rec. 1612 account for
redevelopable land (or “developed fand” to use the regulatory definition).

What the 2008 EQOA calls “Net Deficit Acres” in Table 42 (Rec. 1622), and Table
44 (Rec. 1626) represent another component of "total land supply” which is the
net acreage of land needed above currently available supplies to meet 20-year
needs.

All of the above analysis was done for 14 general plan designations which have
been used to describe and group the number of acres of employment siles by

type.

This information provides a determination of net “tatal land supply" which is
convertible to gross “total land supply” by using the factors in Tables 42 and 44
{(Rec. 1622 and 1626) of the 2008 EQA.

The above analysis assumes all "vacant” and “developed" land in the current
UGB is consumed to meet estimated needs in the planning period. |n addition to
the general need for emplayment lands, there is a need for a handful of unique
sites. The Report acknowledges the need for the unique sites is substantiated
(Report 69.) The gross acreage totals of these sites (Rec. 1628-1631) is added
to the reconfigured gross acres “total land supply” from above, to arrive at the
final estimate of gross acres of "total land supply” matching the exact definition of
OAR 66Q Division 9. :

The data, analysis, findings, and conclusions in the record demonstrate the legal
requirements of OAR 660 Divisicn 9 have been met and that the City has identified total
land needs for the 20-year planning perind.

" OAR 660-009-0015 does not contaln a specific requirement that the EQA includa the olal land supply.
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b. An inventory of existing employment land cateqgorized into vacant,
developed land likely to redevelop within the planning period, and
developed land unlikely to redevelop within the planning period

The Director's report adds a new category of land “developed unlikely to redevelop,”
which, if the definition in the regulation is used, is inherently contradictory. The City
understands that the Director, like the EOA, is using the common-sense meanings
rather than the regulatory definitions. The City has already completed this step. (Rec.
1690-1606.)

i. The exact definition of “vacant” in OAR 660 division 9 was used in the City's
categorization of land. (Rec. 1590-1606.)

i. What the Director calls “developed land unlikely to redevelop within the planning
period” the city called "developed” in the 2008 EOA. (Rec. 1590-1606.)

i What the Director calls “developed land likely to redevelop” is not defined or
mentioned in OAR 660 division 8. The law simply requires a consideration for
land likely to redevelop in the planning period (see definition for "developed” land
in OAR 660 division 9 for the only reference to redevelopment in the rule). The
City has taken an approach that does not target specific parcels for
redevelopment, but instead has calculated that 10% of new employees requiring
land will be employed on land that is “developed.”

The Report claims “there is no analysis included that distinguishes developed
employment land likely to redevelop during the planning period from that not likely to
redevelop,” that this is required of an EOA, and "there is no analysis of trends to support
this assumption.” (Report 63.) The record clearly provides an adequate reason for the
City's approach, based on two extensive analyses and applied fo Bend based on
trends. (Rec. 1611.) No evidence in the record is contrary to the City's conclusion.
Furthermore, OAR 660 Division 9 has no mention of the term "developed land likely to
redevelop” and does not require a “site by site" analysis of redevelopment potential.

The City has appropriately determined a “redevelopment” or “infill” factor as allowed by
OAR 6640, division 9, but has done so in a way that takes into consideration it is
impossible to accurately predict exactly which sites will redevelop in a 20-year planning
period. As documented in the record cites above, this approach has been used
throughout the Portland Metro region and is an appropriate assumption for Bend.
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c. I[dentification of required site types that are not in the inventory of
either vacant or likely to redevelop sites

The Director uses a term not defined by law or rule in “likely to redevelop sites.” Itis
possible that the Director is confusing the housing lands needs analysis requirements
with the employment land needs requirements. The Report's analysis and conclusions
imply the City's 2008 EOA did not inventory or identify required site types. The city has
again performed this analysis, but has done so in a way allowed by a part of the law the
Director has omitted from the discussion of Goal 9 and OAR 660 Division 9.

OAR 660-009-0015(2) requires that the "economic opportunities analysis must identify
the number of sites by type reasonably expected to be needed to accommodate the
expected employment growth based on the site characteristics typical of expected
uses.” It qualifies this requirement by stating: “Industrial or other employment uses with
compatible site characteristics may be grouped together into common site categories.”
The Director implies that a site-by-site analysis is required by law, ignoring the authority
to group sites provided by OAR 660-009-0015(2). The City has complied with the law
by calculating the total land supply by common site categories and acreages.

The City's 2008 EQOA calculates “total land supply” for economic uses in common site
categories of 14 general plan designations (five commercial, four industrial, one public
facility, three residential, and one medical). The City has also identified three unique
site needs: large industrial sites for targeted industries; a new hospital; and a new
university.

The following describes the process to determine the number {or acres) of sites by
common site categories:

i. First, Bend's existing employment "site types” are described in narrative form as
industrial, prime industrial, vintage industrial, commercial, and mixed
employment lands, economic uses in residential areas, public facilities, and
medical lands. {Rec. 1565-74.) This narrative also describes the site
characteristics that are needed for these types of uses as they relate specifically
to Bend.

ii. The City's 2008 EOA uses a sophisticated GIS employment projection
methodology based on local data fo result in an estimate of “total land supply” for
each of the common site categories defined as Bend's economic land General
Plan designations. The total land supply for each of the 14 general plan
designations is calculated by:

{a) Making employment projections by employment category (Rec. 1575-89);
{b) Assessing the exact percentage of employment by category taking place in

each of the 14 plan designations to account for the “mixing” of employment
type and location. (Rec. 1607-11.) This critical step enables the City to
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accurately account for the fact that the same type of employment (by NAICS
category) may take place in a wide variety of locations and general plan
designations rather than assuming a type of employment seeks only one type
of site;

{c) Accounting for “redevelopment” and infill in each of the 14 plan designations,
converting future employment to land demand by using Bend's calculated
employment densities for each of the 14 plan designations (Rec. 1612); and

(d) Subtracting existing supplies of land by each of the 14 plan designations and
calculating the need for addilional land by each of the 14 plan designations
(Rec. 1825, 1627, and summarized on 1634).

This approach of grouping rather than segregating required site types is supported by
data and analysis in the record. The 2008 EQA and City’s record is filled with
discussion on the lopic of the blurring of lines between iraditional industrial and
commercial and mixed uses. (Rec. 1547-49.) Business models and activities are
increasingly blended, diverse, and seeking a more diverse variety of site types and
locations. This is true in Bend more than many communities because of Bend's unigue
employment characieristics and trends. (Rec, 1547-4%, 1567-74.)

Accurately predicling exact number of firms, by size, by type, each firm's site
requirements by size, lype, indusiry, location, for a 20-year period assumes a level of
cerlainty and knowledge thal is simply not possible for a 20-year plan. Itis pure
guesswork to conduct such an analysis, and is not required by law, which expressly
allows grouping into common site categories. The information pages 1607-1610 of the
Recard alsa illustrates why the City's 2008 EQA used a methodology avoiding
predicting the precise site needs for each specific type of use. Employment in major
categories (industrial, heavy industry, general retail, large retail, office, services, etc.)
takes place in a wide variety of general plan designations, is extremely mixed in location
and site type, and not even a majority of employment by category takes place where it
would be expected to take place. In Bend, the assumption that industrial uses will need
purely industrial land, commercial uses demanding commercial land, and so on, is faise.
The City's 2008 EQA uses a methodology accounting for Bend's unigue employment
“geography” and accounts for Bend's unique distribution of land needs by type as
required by law. This conclusion was reached by the City’s expert consultant based on
research and experience (Leland Consulting).

d. ldeniification of serviceable lands

The Report adds a concept of "serviceability" in the EQCA, which is not required by law.
While the term “serviceable” is defined,?° the rules pertaining to EQCAs in QAR 860-009-

# DAR 660-009-0005(9) defines “serviceable” as lands the city has "datermined ihat public facilities and
transportation facilities, as defined by OAR chapter 660, division 011 and division 012, currenily have
adequate capacity for development planned in the service area where the siie Is localed or can be
upgraded to have adequate capacity within the 20-year planning period.”
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0015(1)-(4) do not mention the term "serviceable.” QAR 660-009-0015(3)(a)(B)
requires land inventaries to describe "development constraints or infrastructure needs
that affect the buildable area of sites in the inventory.” The City's EQA complies with
this requirement; it determines the amount of land that currently has adequate capacity
for development and those sites that have development constraints. (Rec. 1604-06.)
The City has provided findings demanstrating lands in the prior UGB and UGB
expansion are capable of belng served by water, sewer, and transportation upgrades
planned for the 20-year planning period to meet the technical definition of "serviceable.”
(Rec. 1161-62.)

e. Reconcillation of need and supply

The City’s 2008 EQA (Rec. 1634) and findings (Rec. 1114) show the amount of land in
gross acres by general site category that need to be added to the City’s current
inventories of economic land to meet future needs. This “reconciliation” is in the record.
It assumes all existing supplies of “vacant” and "developed” land defined in statue are
fully utilized according to employment densities. (See Record 1612.) This reconciliation
is done according to the complex process detailed in the City's 2008 EQA.
(Summarized at Rec. 1620-35 and 1106-27.) Findings (Rec. 1129-1131) provide
additional conclusions supporting the need for a UGB expansion for economic lands.

3. Adeduate Factual Basis — Specific Issues

The Director's analysis of the City's 2008 EOA on pages 62-63 of the Report is incorrect
on a number of very important points.

First, the "main steps” outlined on page 62 were followed by the 2008 EQA, but as
explained for reasons above, the exact terminology of the rule was not used.
MNonetheless, all data required by the rule is contained in the 2008 EQA (Rec. 1500-
1728) and Findings pertaining to Goal 9. (Rec. 1103-1165.)

Second, the City has adopted only one 2008 EQA, but the Director is clearly confused
on this most basic point. The City's 2008 EQA, like other technical research papers and
studies, cites and references a wide range of sources in one document. The Director
states “conflicting” findings are referenced, yet does not cite any specific findings to
prove the point. The Director references “the onginal EQA as the analysis and basis for
findings, but the original EOA analysis was significanily modified later in the process,
and it does not appear that the original EOA is still a basis for the city's decision given
the findings.” (Report 63.) The Clty adopted one 2008 EOA, which is internally
consistent and consistent with the findings, but includes references to other technical
studies. The first page of the 2008 EOA provides a detailed explanation of the 2008
EOA (Rec. 1508-09, and 1575) for this very reason. By the time the cily council
directed staff to add a full 20-year supply of economic land to the UGRE, the Leland study
was ouldated and required a major re-write. However, since much of what was done by
Leland Consuiting was not directly lied to employment projections (which were
updated), it was preserved and clearly referenced.
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Third, the Director claims the record does not support the conclusion that Bend will
experience a 15% vacancy rate, and that a “desire to drive industrial and commercial
land rents down,..cannot be a basis for inflating trend data because, taken to its
extreme, it would have na limit..." {Report 63.) The Department’s characterization that
“the local vacancy rates have been approximately half this amount” is incorrect, and the
record supports the City's decision.

The actual vacancy rate fluctuates through time and the question is the appropriateness
of the statistic selected and complying with Goal 9 and the administrative rule. The
city's record illustrates recent local vacancy rates, advice from stakeholders, and
research on “ideal” rates. The rate of 15% was selected because it is slightly higher
than the relatively low rates seen before 2008. Given a major constraint to economic
growth in Bend is high land prices and leases, slightly higher supplies of land and higher
vacancy rates tend to drive prices down and make Bend more price competitive. This
approach is backed up by data, addresses a major weakness in the Bend economy as
required by Goal 38, and is supparted by the record.

Record 1616 through 1617 and Findings in Rec. 1111-1112 present an analysis of
vacancy rates. This data refutes the Director’'s conclusions:

s The Department’s own "Guidebook” suggests using a vacancy rate between 5-
15%, consistent with the City's use of 15%. (Rec. 1616, 1111.)

s Induslrial vacancy rates have fluctuated between 4-9% and office 4-13% over the
past 12 years (Rec. 1111) during some of the most rapid econcmic develcpment
in the entire state when vacancy rates would be expected to be relatively low.
(Rec. 1503-1505.)

» Vacancy rates have steadily increased since 2005. (Rec. 1111.)

a The office space vacancy rate in Bend was 9.0% in 20086, increasing to 13.5% in
2008. (Rec. 1111))

» The industrial space vacancy rate in 2006 was 2.9% and increased to 12.1% in
2008. (Rec. 1111)

» The trends above show that with vacancy rales increasing dramatically in Bend
in recent history, it is reasonable to assume future rates will be slightly higher
than what was seen during the "boom” years before 2006.

» High economic land prices and low vacancy rates are a threat to Bend's
economic growth. (Rec. 1561-62.)

» The estimate of 15% is slightly higher than was currently observed in Bend, but
realistic given data from larger municipalities such as Los Angeles, Phoenix, and
Salt Lake City experience actual vacancy rates observed between 14-17%.
(Rec. 1112))

» Evidence from testimony from Economic Development for Central Oregon points
out land supply and price are the main factors constricting economic growth in
Bend and to support the city's proposed economic lands expansion. (Supp. Rec.
9-10))
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» No other objectors or DLCD presented evidence into the record suggesting any
other specific statistic is more appropriate. The DLCD letters, presented very
late in the process, were the only source of criticism of the rate while the record
was open. Conversely, the 15% rate was open for discussion and comment for
months, without other comment.

e While the City acknowledges that this information is outside the record, the
reasonableness of the City's determination of vacancy rates is demonstrated by
the recent vacancy rates. Second quarter 2009 commercial vacancy rates were
17%, 24%, and 17.6% for Bend’s Downtown, Highway 97/3rd Street, and
Westside respectively. Industrial rates are at 15%, 18.8%, 18.8%, and 20.5% for
Southeast, Northeast, Central, and Westside areas of Bend (Compass
Commercial “Points”).

4. The City's Analysis Appropriately Determined the Need for Employment
Land

The second question asked in the Report regarding employment land is: "Does the
analysis show too great a need for employment land?” The answer is an emphatic
“Nol”

OAR 660-009-0025(2)*" provides: “Plans must designate serviceable land suitable to
meet the site needs identified in section (1) of this rule. Except as provided for in
section (5) of this rule, the total acreage of land designated must at least equal the
total projected land needs for each industriai or other employment use category
identified in the plan during the 20-year planning period.” (Emphasis added). The rules
make it clear that plans must at least provide a 20-year supply, but are not limited to a
20-year supply.?? The language of the rule clearly allows for additional acreage to be
designated for employment uses beyond the projected land need, and clearly prohibits
plans from designating less land than is needed.

The Report states:

¢ “There is in the record policy direction, fact-based analysis of an employment
projection, and market analysis of the rationale for providing employment land

?! The Report states “these rules [QAR 660-009-0015 and 660-024-0040(5) make it clear that the
standard is for the city to provide a 20-year supply of land for employment™. QAR 660-024-0040(5)
places no additional requirements or specificity pertaining to land need determinations in addition to the
requirements of Goal 9 and QAR 660 Division 9.

Z The Director's summary of local actions (Report 64) contains a misleading summary of the city's work,
Findings clearly describe current supplies of economic land. (Rec. 1108-10.) Findings (Rec. 1129-30)
provide even more detail regarding the inadequacy of residential lands inside the prior UGB to meet the
needs for econamic lands. Findings clearly summarize the 2008 EQA’s methodology, rationale, and
conclusions resulting in the need for additional land to be added to existing supplies. {(Rec. 1110-26.) The
Report faisely states the final land need determination was based only on input from “Stakeholders".
Findings clearly state a wide variety of reasons for the final land need determination, primarily based on a
policy direction from the City Council, Planning Commission, and research (Rec. 1115, 1125-26.)
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above the minimum 20-year need. No upper limit is established in rule or
statue...” (Report 65.)

« The Director states the record contains “policy direction and ample
discussion.” (Report 66.)

However, the Director's analysis also states:

« OAR 660-009-0015(2) states that the EOA “must identify ihe number of sites
by type reasonably expected to be needed to accommodate the expected
employment growth.” {(Report 65-686.)

e The city's findings “do not explain the land need determination in a fashion
that demonstrates it complies with OAR 660, division 9." (Report 66.)

e “In order to justify an increase in the need for certain types of employment
iland within the UGB over what a trends-based analysis would conclude, there
would need to be a policy directive to provide additional land for economic
development purposes in the record, a factual basis in the EOQA, ... .a finding
that the job-growth estimate that supports the and need determination is
reasonable and cannot be accommodated within the existing UGB." (Report
66.)

The record and Director's own analysis state there is sufficient policy direction, fact-
based analysis, and market rationale to support the city's land need determination. The
Director's remand on this specific topic seems to “duck the question” on marxet choice
by remanding with “the same instructions explained in subsection 1.e.” pertaining to the
first economic lands remand order. For reasons discussed previously, the city
disagrees with the Director's conclusions on the first topic. The city has also clearly
demonstrated above that the record clearly supports the final economic land need
determination consistent with QAR 660, division 9.

5, Employment in Residential Areas

The Report asks the question: “Did the city err in designaling 114 acres for employment
in residential areas? The Director and City may not be far apart from an acceptable
conclusion to this question. Since the Director has taken such a firm stance that "the
119 acres of residential land is not justified, and must be removed from the employment
land need,” the City strongly disagrees with the Director's conclusions. The record
clearly justifies the amount of land needed for this employment use, and the City
believes allocating these uses to residential plan designations is not prohibited by law
and makes good practical sense.

The City agrees that OAR 660-009-005(6) definition for “other employment uses" clearly
includes “relail, wholesale, service, non-profit, business headquarters, administrative
and governmental employment activities that are accommodated in retail, office, and
flexible building types. Other employment uses also include employment activities of an
entity or organization that serves the medical, educational, social service, recreation
and security needs of the community typically in Jarge bufldings or muiti-building
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campuses. (Emphasis added.) Employment uses by definition are not limited to
considering employment taking place in employment zones or plan districts, but
buildings regardless of plan designation. This is exactly what the city’'s analysis has
done.

OAR 660-002-0025 requires local governments to "adopt measures adequate to
implement policies” and “appropriate implementing measures including amendments to
plan and zone map designations”. The Director's analysis states “OAR 660, division 9
does not permit designation of residentiai land for employment use.” This conclusion
does not flow from any provision in OAR Division 9. Nowhere in OAR 660-009-0025
does it say that employment uses can only take place on lands with plan or zoning
designations limited to employment uses, nor does it prohibit economic uses from
residential areas, and instead requires "appropriate implementing measures.”
Appropriate measures may be to add employment land, mixed use lands, or in this
case, residential land under conditions that allow employment uses. Where the city has
accurately estimated employment taking place in residential general pian designations,
the "appropriate implementing measure” is to add small supplies of residential land to
the proposal to account for such uses. OAR 660-009-0025(1) also allows for mixed-use
zones to be designated to meet multiple needs in a given location, so it seems odd the
Director does not recognize this flexibility provided by law.

The Director’'s summary and conclusions of local actions on page 67 beginning with “the
2008 EOA recommends..." is factually incorrect, and the opposite conclusion is
supported by the record. Where the Director has claimed the 2008 EOA recommends
“an increase to the employment projection”, the record citation given (Rec. 1651-52)
explains the employment projection methodology excludes employment for jobs taking
place in public facilities, schools, churches, and home occupations because land needs
for these uses is captured in the 15% factor for “other lands.” This was done to remove
employment in these uses so it would not bias the final determination that 119 gross
acres of residential land are needed for non-residential uses.

The Director concludes “the 119 acres of residential land is not justified”. The record
and 2008 EOA clearly demonstrate considerable amounts of employment take place on
lands with a plan designation of RS, RM, or RH, excluding the MDOZ, public schools,
and people working in residential structures (home occupations). The resulting
employment meets the definition of “other employment use” in the rule. The record
shows how this land need was defined and why it is appropriate to account for this
employment:

a. General discussion regarding residential areas. {(Rec. 1573.)

b. Employment projection methodology including discussion of employment on
residential lands. (Rec. 1575-77.)

¢. Table 35 illustrates that in 2006 nearly 1% of general industrial, over 1% of
retail, nearly 1% of large retail, nearly 8% of office employment, over 5% of
“other” employment, and nearly 1% of government employment takes place in
buildings located areas with residential general plan designations. (Rec.
1609.)
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d. Employment estimates for residential zones does not include employees in
public schools, on institutional/recreational “other” lands accounted for in the
15% factor, and employees working in their own homes. {(Rec. 1609, 1611.)
This was done by cross-referencing the GIS parcel database with 2008 geo-
coded employment data and lands categorized as institutional/recreational
“other” lands to prevent any double counting. {(See also Rec. 8329, 1651~
1653.)

e. The number of new future employees expected to be employed on residential
land, and residential land employment densities are based on 2006 geo-
coded employment data. (Rec. 1610-12.) Noie the employment densities are
relatively high and very conservative.

f. Final employment projections were converted to land need. (Rec. 1622.)
Note that Table 42 does not assume supplies of land for economic uses
taking place in residentially designaled areas hecause the residential
analysis, which did not account for any conversian of residential land for
economic uses, assumed all vacant and redevelopable residential lands are
consumed by residential development in the planning period.

g. Findings document why it is important to consider the land needs for these
economic uses by listing the types af nan-residential uses allowed in these
zones. (Rec. 1113.) The Director’s analysis does nol take into consideration
the reality of the City's acknowledged zoning ordinance, that residential zones
allow a multitude of non-residential uses in order to provide goods, services,
and employment in an increasingly mixed use setting in residential areas.

The Report states “OAR 660, division 9 does not permit designation of residential land
far employment uses.” (Report 67.) However, OAR 660, division 8 “permits
adjustments to the residential buildable lands inventory to account for non-residential
uses.” The only reference to non-residential land in OAR 660 division 8 is in 660-008-
0020(1), which states residential plan designations shall be assigned to all buildable
land and “may allow nonresidential uses as well as residential uses.” There is no
standard discussing adjustments in the rule as suggested by the Director's analysis.
The City has met the reguirements of OAR 660 division 8 by designating 119 acres of
residential land for non-residential uses, but has simply conducted the analysis in the
2008 EOA versus the Housing Needs Analysis, as allowed by law.

OAR 660 divisions 8 and 9 allow for non-residential uses to be designated in residential
plan-designated areas and mixed use plan-designated areas to be designated in
employment areas to account for the “real world" mixing of housing and emplayment
uses throughout a city. The City's accurately accounted for 119 acres of land, using an
analysis and approach based on facts and findings in the record and consistent with
applicable law. While the City could have simply allocated the same 119 acres to an
economic designation to account for these econornic uses or included the acreage
under the analysis of residential land needs, but was not required to do so. Economic
uses taking place in residential areas are more accurately analyzed under QAR 660
Division 9, and it is mare accurate to allocate a small portion of future residential land
for economic uses.
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G, The City Appropriately Included Land for the Hospital, University and
Special Industrial Sites

The Director concludes and city agrees there is an adequate basis for the need for the
hospital, university and special industrial sites. The City disagrees with the position in
the Report that “the EOA does not adequately identify land already in the UGB thal
could be developed for some cr all these uses.” The Report also faults the City for
failure to adopt policies that provide adequate protections to ensure the sites remain
available for the intended uses.

The City did determine that there were nct suiiable sites for these uses within the City.
(Rec. 1125 (suitable large industrial sites are not in the current supply), Rec. 1584 {map
of land available for public facililies).)

Furthermore, the City's determination of iand needs for both employment and housing
anticipate full usage of all sites within the City during the 20 year planning period by
other uses. With all land consumed for development inside the UGB, meeting special
site needs inside the UGE is not possible. The record demanstrates these special sites
cannot reasonably be accommadated inside the existing UGB.

The City has also adopted sufficient protective measures for these sites. Ghapters 1
and 6 of the newly adopted General Plan cantain policies to protect these sites and
direct future code development to protect these sites. Chapier 8 contains a policy
specific to these sites:

"9, Large-lot and specialty employment sites are important to the overall
inventory of available economic land and shall be protected through the use of
zoning, deed restrictions or other appropriate instruments to ensure that these
sites will not be further subdivided prior to development” (Rec. 1340.)

In addition, policy 13 stales;

"“The General Plan Map shall designate a supply of large industrial and
cormmercial lots over 25 acres to attract arge site users. Development Code
standards shall preserve the inventory of large parcels for suitable uses.” (Rec.
1340.)

Framework Planning policies 20-29 (Rec. 1239-1240) establish further protections
(special employment sites are designated in the adopted Framewaork Plan).
Development inconsistent with the Framework Plan designations is not allowed,
specialty employment sites are clearly indicated in the plan, economic policies speak to
protecting these sites for specific uses, and further development code work is required
by policies. The requirements of OAR 660-009-0025(8), which requires cities to “adopt
policies and land use regulations providing for those special site needs” have been met.
The city's proposal identifies the sites in the Framework Plan and in Chapters 1 and 6,

City of Bend's Appeal of Director's Decision on UGE Expansion
Pagi 57 of 101



limits land divisions and permissible uses that interfere with development of the site for
the intended use as required by OAR 660-009-0025(8). The Director has stated the city
must adopt measures related to “conflicting uses”, however the rule states such policies

are required *where necessary’, and not mandatory. The City has sited special
economic uses in areas where they will be compatible with surrounding uses to prevent
any incompatibilities. (Findings Rec, 1122-25.)

7. Remand Reguirements

The following charts provide the City’s response to the remand requirements relating to

employment lands:

REQUIRED PROVISION

CITY’S RESPONSE

Determine the 20-year
supply of employment
land.

The City has already done this. Data from four tables
found in the 2008 EQA (Rec. 1587, 1588, 1622, 1626)
and text in four pages of text (Rec. 1628-1631)
demonstrate "total land supply”. Simply reconfiguring the
totals with different labels as describad in previously text
meets the exact terminology in OAR 860, division 9.

Provide an inventory of
existing employment land
categarized into vacant,
developed land likely to
redevelop within the
planning period, and
developed land unlikely to
redevelop within the
planning period.

This work has been completed in the City's 2008 EQA.
{(Rec. 1590-1606.) The exact definition of "vacant’ in
OAR 660 division 9 was used in the City’s analysis.
What the Director calls "developed land unlikely to
redevelop within the planning period” the city has called
‘developed” in the 2008 EQA.  (Rec. 1590-1606.)

What the Director calls “developed land likely to
redevelop” is not defined or menticned in CAR 660
division 9. The law simply requires a consideration for
land likely to redevelop in the planning pericd (see
definition for “developed” land in OAR 660 division 9 for
the only reference to redevelopment in the rule).

The record clearly provides an adequate reason for the
City's decision (Rec. 1611) which is based on two
extensive analyses and applied to Bend based on trends.
The City has taken an approach that does not target
specific parcels for redevelopment, but instead has
calculated that 10% of new employees requiring land will
be employed on land that is “developed®. Thereis no
evidence in the record to dispute this assumption.
Furlthermore, OAR 660 division 9 has no mention of the
term “developed land likely to redevelop” and does naot
require a “site by site” analysis of redevelopment potential
as preferred by the Director.
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ldentify required site types
that are not in the
inventory of either vacant
or likely to redevelop sites.

The standard is that the approximate number, acreage
and site characteristics of sites needed to accommodate
industrial and other employment uses must be identified.
OAR 660-003-0025(1) The City has done this.

The use of the term “types” is confusing, because plans
are not required to provide a different type of site for each
industrial or other employment use. OAR 660-009-
0025{1). The city has again performed this analysis, but
has done so in a way allowed by a part of the law the
Director has omitted from the discussion of QAR 660-
008-0015(2), which is “Industrial or other employment
uses with compatible site characteristics may be grouped
together into common site categories.”

Bend’s existing employment "site types” are described at
pages 1565-1574 of the record. The total land supply for
each of the 14 general plan designations is calculated by
making employment projections by employment category
(Record 1575-1589); assessing the exact percentage of
employment by category taking place in each of the 14
plan designations to account for the "mixing" of
employment type and location {(Record 1607-1611) to
accurately account for the fact that the same type of
employment may take place in a wide variety of locations
and general plan designations; accounting for
‘redevelopment” and infill in each of the 14 plan
designations; converting future employment to land
demand by using Bend's calculated employment
densities for each of the 14 plan designations (Recard
1612); subtracting existing supplies of land by each of the
14 plan designations and calculating the need for
additional land by each of the 14 plan designations.
(Record 1625, 1627, and summarized on 1634 )

The City has provided the factual basis for its
methodology and approach due to considerable mixing of
“type” and location of land required to satisfy the needs of
the same "type” of employment. {(Rec. 1547-1549, 1647-
1648, 1567-1574, 1607-1610.)

Identify serviceable land.

The City has provided findings in Record 1161-1162
demonstrating lands in the pricr UGB and UGB
expansion are capable of being served by water, sewer,
and transportation upgrades planned for the 20-year
planning period to meet the technical definition of
“serviceable’. {Rec. 1161-62, 1604-1606.)
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Reconcile need and
supply.

Angther way of saying this is “determine how much
additional land is needed to meet the need.” The City
has done this.

The City's 2008 EOA (Record 1634) and findings (Record
1114) show the amount of land in gross acres by general
site category that need to be added lo the City's current
inventories of economic land to mest future needs. This
“reconciliation” is in the recard. It assumes all existing
supplies of "vacant” and "developed” land defined in
statue are fully utilized according to employment densities
in Record 1812. This reconciliation is done according to
the complex process detailed in the City's 2008 EOA as
summarized in Record 1620-1635 and 1106-1127.
Findings {Record 1129-1131) provide additional
conclusions supporting the need for a UGB expansion for
economic lands.

15% vacancy rate not
comply with Goal 9 rule

The City provides an analysis of vacancy rates complying
with OAR 660-009. (Rec. 1111-12, 1616-17.) The City's
work incorporates trends {Rec. 1111), local data, a
vacancy rate as suggested by the Department's
“Guidebook” {(Rec. 1616, 1111}, addresses threats to the
City's economy {Rec. 1561-1562), is within measured
ranges of much larger cities (Rec. 1112), and is
supported by undispuied evidence in the record,

119 acres of resideniial
land is not justified, and
must be removed from the
employment land need.

Director's conclusicn is not ¢learly based in law. OAR
660-009-0025 does not provide that employment uses
can cnly take place on lands with plan or zoning
designaticns limited to employment uses, nar does it
prohihit economic uses from residential areas, and
instead requires “appropriate implementing measures”
under OAR 680-009-0025.

The record shows how this land need was defined and
why it is appropriate to account for this employment,
(Rec. 1113, 1573, 1575-1577, 1609-12, 1622, 1651-53,
8329.)
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Analyze whether uses for | The City did determine that there were not suitable sites

hospital, university for these uses within the City. (Rec. 1125 (suitable large
campus, and two 50-acres | industrial sites are not in the current supply), Rec. 1594
industrial sites can (map of land available for public facilities).)

reasonably be
accommodated within the
existing UGB. The City did adopt measure to protect the special sites.
Additionally, the City must | (Rec. 1340, 1239-40,)

“adopt measures” to
protect special sites for
intended uses.

H. Public Facilities Plans

The Public Facilities Plans section of the Report has a significant defect in its approach
and analysis. The Public Facilities Plans (PFPs) were adopted separately from and
prior to the UGB amendment as amendments to the Public Facilities Element (Chapter
8) of the Bend General Plan.*® The adoption of the amended PFPs is subject to Goal
11 and implementing regulations. Whether the PFPs provide an adequate basis for
adoption of an expanded UGB is a totally separate issue. In a fairly confusing manner,
the Report fails to distinguish the two issues, ultimately determining that the PFPs do
not justify the UGB expansion. That is not a valid basis for denying acknowledgment of
the PFPs as to this existing UGB amendment. See ORS 197-251(6)(b)
(acknowledgement may be limited to certain geographic areas).

Failure to acknowledge the PFPs to the existing UGB and the convoluted approach
taken in the Report is also contrary to the hasic concept of a PFP. A PFP is a plan that
describes facilities “which are to support the land uses designated in the appropriate
acknowledged comprehensive plans within an urban growth boundary containing a
population greater than 2,500." OAR 660-011-0005(1) (emphasis added). The UGB
amendment has not been acknowledged, so the PFPs were only required under Goal
11 to address the public facilities needed to serve the existing UGB. The City expressly
asked the Director to acknowledge the PFPs as to the areas within the City, but the
Director has denied the City's request.

The Report provides two basic reasons for denying the City's request for
acknowledgment of the PFPs as to the existing UGB. The first is that the CSMP shows
facilities that provide service outside the existing UGB, in violation of Goal 11. The
prohibition is on actual extension of lines, not on planning for extensions if and when the
UGB is extended, so this is not a valid basis to withhold acknowledgment. However,
the City’s amendments to Chapter 8 of the General Plan, Public Facilities, include policy
language that clearly state the City will not provide service to these areas (Rec. 1495).

2 During the amendment process, DLCD took the position that the City could not rely on public facility
plans that were not adopted and incorperated as elements to the City’s general plan (see Rec. 3758,
3770, 4722, 4737 DL.CD letters from 10/24/08 and 11/21/08).
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The second reason for failing to acknowledge the PFPs is the lack of consistency
between assumptions in the PFPs and those in the housing needs analysis. That is
similarly not a valid basis for not acknowledging the PFPs. The issue is whether the
PFPs provide for a timely, orderly and efficient arrangement of public facilities. They do
and should be acknowledged. The Department has not cited language from Goal 2 or
the Goal 11 administrative rule that supports their position of a precise mathematical
match of assumptions used in the residential BLI and the public facility plans. 2

A further flaw in the Reports treatment of the PFPs is that it analyzes the various PFPs
as if they were a single document. There is no reason to fail to acknowledge one PFP
based on alleged inadequacies in a separate PFP.

While the Report muddles these two issues, the following discussion separates the two
issues, so does not exactly parallel the Report.

OAR 660-011-0010 states that the PFP shall contain:

(a) An inventory and general assessment of the condition of all the significant public
facility systems which support the land uses designated in the acknowledged
comprehensive plan;

{(b) A list of the significant public facility projects which are te support the land uses
designated in the acknowledged comprehensive plan. Public facility project descriptions
or specifications of these projects as necessary;

(c) Rough cost estimates of each public facility project;

{(d) A map or written description of each public facility project’s general location or
service area;

(e) Policy statement(s) or urban growth management agreement identifying the provider
of each public facility system. If there is more than one provider with the autherity to
provide the system within the area covered by the public facility plan, then the provider
of each project shall be designated;

(f) An estimate of when each facility project will be needed; and

M 1t should also be noted that the PFPs, as they relate to the City’s existing UGB, would normally be
adopted as a post acknowledgement plan amendment, and in fact were in this case. OAR 660-011-0040
{(portions of PFPs adopted as part of comprehensive plans prior to periodic review will be reviewed
pursuant to the post acknowledgment procedures). In an appeal pending before LUBA, the parties
agreed to suspend the appeal and the City ultimately acquiesced to placing the PFPs in front of DLCD for
acknowledgement. However, this does not change the fact that review of PFPs for acknowledgment is
limited to meeting the Goal 11 and administrative rule requirements, the same as would have been
required by LUBA. The Department cannot add its own acknowledgement criteria.
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(g} A dis¢ussion of the provider's existing funding mechanisms and the ability of these
and possible new mechanisms to fund the development of each public facility project or
system.

The rule specifically states that "It s not the purpose of this division to cause duplication
of or to supplant existing applicable facility plans and programs. Where all or part of an
acknowledged comprehensive plan, facility master plan either of the local jurisdiction or
appropriate special district, capital improvement program, regional functional plan,
similar plan or any combination of such plans mests all or some of the requirements of
this division, those plans, or programs may be incorporated by reference into the public
facility plan required by this division" 660-011-0015 (3).

Whether in the plan itself or a document incorporated by reference, the inventory must
include:(a) Mapped location of the facility or service area; (b} Facility capacity or size;
and (c) General assessment of condition of the facility (e.g., very good, good, fair, poor,
very poor). The public facility plan shall identify significant public facility projects which
are to support the land uses designated in the acknowledged comprehensive plan. The
public facility plan shall list the title of the project and describe each public facility project
in terms of the type of facility, service area, and facility capacity. OAR 660-011-0020.

Finally, the rules address the general timing, location and rough cost requirements:

Timing of Required Public Facifities. (1) The public facilities plan shall include a general
estimate of the timing for the planned public facility projects. This timing companent of
the public facilities plan can be met in several ways depending on whether the project is
anticipated in the short term or long term. The timing of projects may be related directly
to population growth, e.g., the expansion ar new construction of water treatment
facilities. Other facility projects can be related to a measure of the facility's service level
being met or exceeded, e.9., a major arterial ar intersection reaching a maximum
vehicle-per-day standard. Development of other projects may be more leng term and
tied neither to specific population levels nor measures of service levels, e.g., sewer
projects to correct infiltration and inflow problems. These projects can take place over a
long period of time and may be tied to the availability of long-term funding. The timing of
projects may also be tied to specific years.

(2) Given the different methods used to estimate the timing of public facilities, the public
facility plan shall identify projects as occurring in either the shorl term or long term,
based on those factors which are related to project development. For those projects
designated for development in the short term, the public facility plan shall identify an
approximate year for development. For those projects designated for development over
the long term, the public facility plan shall provide a general estimate as to when the
need for project development would exist, e.g., population level, service level standards,
etc. Timing provisions for public facility projects shall be consistent with the
acknowledged comprehensive plan's projected growth estimates. The public facility plan
shall consider the relationships between facilities in providing for development.
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Location of Public Facility Projects: (1) The public facility plan shall identify the general
location of the public facility project in specificity appropriate for the facility. Locations of
projects anticipated to be carried out in the short term can be specified more precisely
than the locations of projects anticipated for development in the long term.

(2) Anticipated iocations for public facilities may require modifications based on
subsequent environmental impact studies, design studies, facility master plans, capital
improvement programs, or land availability. The public facility plan should anticipate
those changes as speacified in OAR 660-011-0045, 660-011-0035.

Deterrnination of Rough Cost Estimates for Public Facility Projects and Local Review of
Funding Mechanisms for Public Facility Systerns: (1) The public facility plan shall
include rough cost estimates for those sewer, water, and transportation public facility
projects identified in the facility plan. The intent of these rough cosl estimates is to:

(a) Provide an estimate of the fiscal requirements to support the Jand use designations
in the acknowledged comprehensive plan; and

(b) For use by the facility provider in reviewing the provider's existing funding
mechanisms (e.g., general funds, general obligation and revenue bonds, local
improvement district, system cevelopment charges, etc.) and possihle alternative
funding mechanisms. In addition to including rough cost estimates for each project, the
facility plan shall include a discussion of the provider's existing funding mechanisms and
the ability of these and possible new mechanisms to fund the development of each
public facility project or system. These funding mechanisms may also be described in
terms of general guidelines or local policies. OAR 660-011-0035,

In reviewing a PFP, the Department shall evaluate:

{1) Those items specified in OAR 660-011-0010;

(2) Whether the plan contains a copy of agreements required under OAR 660-011-
0011 and 660-011-015; and

{3) Whether the public facility plan is consistent with the acknowledged
comprehensive plan.

Thus, the review is fairly limited, and simply authorizes the Department to determine
whether the plan contains the various specified elements and for consistency with the
General Plan. The Report remands the public facilites plans back to comply with ORS
660-011-0010(1), which the Director describes as the “minimum content” although the
rules do not state the content as a "minimum”. In any event, the City’s adoption of the
public facilities plans fully satisfies the review standard found in OAR 660 - Div. 11 for
each plan. (See the City's findings on Division 11 Rec. 211 — 224.) As the Public
Facilities Plan is already an acknowledged element of the General Plan, the only
aspects before DLCD for review are the amendments to the Public Facilities Element of
the Bend General Plan. The record shows that the amended PFPs contain all seven
categories of the information required under OAR 660-011-0010(1). With respeci to
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OAR 660-011-0010(2) there are no ather special service districts with which the City
has existing service agreements for water, sewer, or transportation services. With
respect to OAR 660-011-0G010(3), the City has shown that the waler and sewer public
facility plans were develaped ta be consistent with and support implementation of the
acknowledged Bend Area General Plan.

1. The PFPs Were Validly Adopted and Should Be Acknowledged

a.  Natice

The Report's analysis of the PFPs starls with a discussion of the notice provided for the
PFPs. The City provided notice to DLCD of a proposed amandment on June 11, 2007.
(Supp. Rec. 1587.) The Repart complains that no subsequent notice was provided
when the Cily increased the area of the UGB. (Report 77.) No additional notice
regarding the PFPs was required because any changes in the PFPs were not significant
enough to regquire re-noticing. The documents included in the June 11, 2007 Notice of
Proposed Amendment were the same identified in the October 8, 2008 notice to DLCD.
{Supp. Rec. 2457 — 2824.) In addition to these documents, the City included several
addenda to the CSMP, including a report by Mackay and Sposito on the northeast
interceptor, and a report by CHZM Hill, and Crane/Merseth, on a Hamby Road
interceptor. These addenda and the CSMP serve almost all of the land included in the
UGRE expansion. These reports were included as addenda to the adopted CSMP. (Rec.
517, 6834.) The purpose of the reports was to respond to comments that alternative
alignmenis would be a lower cost option to serve the UGB.

b. Compliance with CAR 660-011-0010

The Report directs that on remand the PFPs be revised to include specific content. The
City provided findings on the Goal 11 Administrative rule (Rec. 211 - 224), which
address the rule requirements for public facility plans. The respective documents that
constitute the public facility plans are located at pages 227 through 1,049 of the record.
The following table shows the record citations for the elements required under OAR
660-011-0010 for a public facility for each plan included in the City's submittal to DLCD.

OAR 660-011-0010, Water Master Alrport Water Collection Wastewater
Public Facility Plan Plan Master plan System RMaster | Reclamation
Plan Facility Plan
(see Rec. 227) (see Rec. 341) (see Rec. 3B5) (see Rec. 712A)
OAR 660-011-0010{1)a) | Rec, 249-269; Rec. 358-372 Rec. 402437 Rac. 718-745
inventory and Generai 260-271
Assessment
OAR 660-011-0010 (1}{b) | Rec. 301-312 Rec. 374-376 Rec. 469-471, Rac, 787 - 795
list of significant public 474, 478,
facilily projects 477,480
488, 4490, 492,
507
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OAR 660-011-0010 (1)c) | Rec. 312, 317- Rec. 374-376 Rec. 469-471, Rec. 797-799
rough cost estimates 336 474, 476,
477,480
488, 490, 492,
507
OAR 660-011-0010 (1){d} | Rec. 318 Rec. 360 Rec. 467, 468, Rec. 788, 790
map or written description 472, 473, 475,
of projects’ general 478, 479
location or service area
488-491
495-508
OAR 660-011-0010 {(1)(e) | Rec. 1495 Rec. 1494 Rec. 1495 Rec. 1478
policy statements or
agreements
OAR 660-011-0010 (1)g) | Rec. 1487 Rec. 1478 Rec. 603-692, Rec. 795, 1478
discussion of funding 1482-1483
mechanisms
C. Water System Plan

The Report alleges that the water system master plan is incomplete because the plan
does not contain details of the two private water systems that serve a part of the City.
The Report also alleges a lack of coordination, presumably directed towards the lack of
coordination with the two private water systems. During the City’s process, no one
objected regarding this issue and DLCD did not provide any comments on this issue.
One of DLCD’s roles is to provide assistance to local governments in their planning
responsibilities. DLCD fails in that role if it fails to provide comments on a proposed
comprehensive plan amendment and only raises the issue after a final decision.

The coordination requirements of Goal 2 do not apply here because Avion Water
Company and Roats Water Company are private utilities, not special districts that
provide water service. Both Avion and Roats are regulated by the PUC, and they
answer to the PUC for their ability to meet water quality and service criteria within their
service areas.

The Water PFP does identify the areas served by each system, thereby providing
sufficient information for the City to plan for water service. (Rec. 249, 261, 315.) The
City relied on the city’'s Water System Master Plan and Avion Water Company’s master
plan to evaluated potential areas for UGB expansion, based on whether the City or
Avion would service these areas. (Rec. 6318, 6400-21.) The City included sufficient
information about the private water systems to meet the standards of OAR 660 Division
11 and coordinated sufficiently with the two private water system providers. Even
assuming that the water PFP should be amended to provide more detail regarding the
private utilities, a partial acknowledgment as to the City water system, with a remand to
complete the plan as to other areas of the City would be more appropriate. In any event,
it is clearly not a reason for denying acknowledgement of other public facilities plans.
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d. Collection Sewer Master Plan

The Report appears to take the position that the Collection Sewer Master Plan does not
provide for adequate facilities to service existing areas, including the Central Area
proposed for redevelopment and existing unserved areas. The City disagrees. The
CSMP includes plans for significant additional facilities that will assure service to both
redeveloping and newly developing areas within the existing UGB. The CSMP as
supplemented by Addenda 1 through 3 is a document of City-wide applicability. It is a
multi-component document that provides an inventory and assessment of the failing
condition of areas of the sewer system serving the City. The CSMP provides a means
for the City to cure existing system deficiencies and to serve lands within the existing
City limits based on the already acknowledged Bend Area General Plan. Many of the
facility components found in the amended CSMP adopted by the City are also found in
the acknowledged 1998 General Plan and the 1996 Sewer Master Plan. The CSMP
contains recommendations for necessary facility upgrades and a plan for completing
those upgrades to correct existing deficiencies, without which retaining existing
businesses, job growth and infill development are and will be severely limited.

To put it in factual context, today, the City only has one main trunk line serving the
entire City, which is aging and has limited capacity. The City lacks system redundancy
in the event of trunk line failure. (Rec. 385-516; 517-704.) The new sewer lines
authorized in the adopted CSMP are also needed to serve over 4,000 households
inside the City that lack sewer service or that are overcapacity. (Rec. 493-494, 723.)
Over 53% of the land within the City is not currently served by the City's sewer system.
(Rec. 406.) Nearly 43% of the properties that lack sewer service are developed.
However, the existing trunk line is reaching capacity and will not be able to carry future
wastewater flows generated by the City’s growing sewer system (Rec. 395.) These
deficiencies must be corrected to allow for development to occur at planned urban
densities established by the City’'s comprehensive plan map (Rec. 447-50.} Until sewer
service is provided, development is limited to the lower density of development
prescribed by the City's zoning map, and even that level of development may not be
attainable due to sewer system constraints.

The CSMP proposes four new interceptors for providing sanitary sewer service to
improve existing service within the existing UGB and to provide new service fo unserved
areas within the existing UGB as follows: 1) provide a southeast interceptor to unserved
areas of southeast Bend; 2) reroute flows away from the downtown core area of Bend to
relieve current and future capacity deficiencies to allow redevelopment and
intensification of uses in the core area; 3) provide a second trunk line to the treatment
plant, providing additional required capacity and redundancy in the system, and; 4)
provide a means to transition to more of a gravity-based system which would allow
removal of pump stations to reduce maintenance costs and allow for intensification of
uses within the existing UGB. The current capacity deficiencies in the UGB include
approximately 4,200 lots that are developed, but served with on-site sewage disposal
systems. One of the key goals of the CSMP is to move the City away from a system
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relying on pumping and pressure to transport effluent to the treatment plant. The
construction of four new interceptors will allow the City to move to a safer, more reliable,
and less costly system and will allow the City to increase density.

The Report also criticizes inconsistencies between the assumptions in the CSMP and
those in the City's housing needs analysis. (Report 81.) However, the CSMP
assumptions are conservative assumptions intended to provide a worst-case scenario
for possible demands on the system. This is not a reason to find the CSMP invalid
because the CSMP does what is required — it shows the facilities that are planned and
those facilities are adequate to meet demand. The consultants who prepared the
CSMP relied on a higher buildout density for sizing the new lines and interceptors
contemplated under the CSMP. The City's work on buildout capacity was based on the
plan designations approved in 1998, and the 2006 Development Code, along with the
proposed measures. The Department has not cited a legal authority that requires the
City's ORS 197.296 buildable lands inventory to precisely match the Goal 11 sewer
public facility plan. A reasonable person could find that the City’s record supports more
prudent estimates of density in the City to ensure adequate sizing of facilities,
particularly if the City must employ more measures to improve efficiency and increase
density of residential development in the UGB. The consultants who prepared the
CSMP did this to ensure adequate capacity to address current deficiencies, potential
areas that might be included in the UGB, and the potential for residential infill and
redevelopment. (Rec. 415-23.)

e. Alternatives Analysis

The Director also remands the PFPs back to the City with instructions to
incorporate the alternatives analysis with respect to public facilities following OAR 660-
024-0060(8). As stated, the City provided this analysis with its findings on the UGB
expansion. (Rec. 184-92.) The Goal 11 administrative rule does not require this
analysis for PFP acknowledgment. The City fully understands that under Goal 11, any
public facilities that serve the existing city boundaries cannot be used to serve areas
outside the UGB until such areas are included within the UGB. The Report confuses
the Goal 11 requirements for acknowledgement with the Goal 14 factor 3 boundary
location determination. The City’s engineering staff prepared two technical memoranda,
relying on the respective water and sewer collection master plans, which provided the
factual basis for the City's evaluation of potential areas for UGB expansion based on
capacity to provide water and sewer service. (Rec. 6318, 6336.)

The Report takes issue with the fact that the CSMP addresses areas not included in the
UGB expansion and does not include all areas within the UGB expansion. The plan is
required only to plan for facilities within the acknowledged UGB {OAR 660-011-
0005(1)), although it may plan for other areas. What the CSMP provides in the way of
future planning for areas that may or may not be added to the UGB is irrelevant as to
whether the CSMP should be acknowledged as a public facilities plan applicable within
the existing UGB. The City's findings on Goal 11 (Rec. 211-24) also describe the
components of the sewer public facilities plan. The sewer PFP includes not only the
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Collection System Master Plan, but three addenda that cover most, but albeit not every
property included in the UGB expansion. The CSMP covers the territory that is
designated urban reserve under the Bend Area General Plan. Addenda 1, Final
Executive Summary and "Alternative Technical Analysis: North Easi Bend” (2007)
prepared by MacKay & Sposito, Inc, shows how the City can serve the areas included
north and northeast in the UGB expansion that include exception and resource land.
Addenda 3, Technical Memorandum 1.5 — Hamby Road Sewer Analysis (2008).
CAMES and CH2M Hill, provides for an alignment of a sewer interceptor along Hamby
Road that can serve the exception and resource [ands included to the sast of the
current UGB. The properties south of the existing UGE along Knott Road, and north of
the Baker Road interchange are not included in ihese plans. However, the City did
determine through separate analyses in the record that the City could serve these areas
through the CSMP (se¢ August 18 memorandum from Vicloria Wodrich to the Bend
Planning Commission and Deschutes County Planning Commission liaisons, Rec.
6336).

In Citizens Against iresponsible Growth v. Metro, 179 Or. App. 12, 18-17, 38 P.3d 956,
38 P.2d 956 (2002}, the Court was faced with the argument that a local government
amending its UGB must find that public facilities and services can and will be
economically provided to the area to be included in the UGB before the amendment can
he approved. LUBA found, and the Court concurred, that Goal 14, factor 3 {orderly and
economic provision of public facilities and services), does not stand alone but is one of
several factors to be considered when amending a UGB. Whether conclusively
determining that public services can be provided in an orderly and economic fashicn
does not alone determine whether the amendment must be allowed, and no single
factor is of such impertance as to be determinative. Further, and significantly, the UGB
amendment does nat convert rural or urbanizable land to urban use but additional
action will need to be taken to accomplish that result, and the amendment only sets the
stage for later, more specific planning decisions. Therefore, Metro’s consideration of
alternative sites as part of its consideration of the Goal 14 factors did not violate the
goals. /d. At 19.

The same analysis holds true here. Once the City has a new, acknowledged UGB, it will
adopt a new, amended public facility plans providing for extending service to the newly
included areas, in compliance with Goal 11 and the implementing regulations. The
process must, by necessity, be sequential and interactive. Until the City adopted its
final UGB boundary, and then the UGB boundary is acknowledged, it is premature and
unnecessarily costly to do a Goal 11 analysis for the expansion area.” The Director
should have acknowledged the PFPs. As for the Goal 14 locational analysis, the City
believes that the record shows that it has done the required analysis as further set forth
in Section J of this Appeal.

" Bea, e.g, Hummea! v, LCDC, supra, 152 Or. App. 494, which discussed the Giming of the city's work
under periodic review. Similarly, the City of Bend’s UGB amendment is being reviewed by LDCD in the
mannear provided for periodic review. DAR 660-024-0080,
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The provisions required on remand, and the City's responses, are shown in the

following chart:

REQUIREMENT

RESPONSE

An inventory and general assessment of
the condition of all the significant public
facility systems which support the land
uses designated in the acknowledged
plan.

With the possible exception of the two
private water systems, the PFPs already
include this assessment. (Rec. 214.)

A list of the significant public facility
projects which are to support the land uses
designated in the acknowledged
comprehensive plan. Public facility project
descriptions or specification of these
projects as necessary.

The PFPs already include this information.
(Rec. 214 and portions of the record listed
in the table above showing compliance
with OAR 660-011-0010.)

Rough cost estimates of each public
facility project.

The PFPs already include this information.
(Rec. 214 —- 215 and portions of the record
listed in the table above showing
compliance with OAR 660-011-0010.)

A map or written description of each public
facility project's general location or service
area.

The PFPs already include this information.
(Rec. 215 and portions of the record listed
in the table above showing compliance
with OAR 660-011-0010.)

Policy statement(s} or urban growth
management agreement identifying the
provider of each public facility system. If
there is more that one provider with the
authority to provide the system within the
area covered by the public facility plan,
then the provider of each project shall be
designated.

The PFPs already include this information.
(Rec. 215; see also amendments to
Chapter 8 of Bend Area General Plan at
Rec. 1478 — 1497 and portions of the
record listed in the table above showing
compliance with OAR 660-011-0010.)

An estimate of when each facility project
will be needed.

The PFPs already include this information.
(Rec. 215 and portions of the record listed
in the table above showing compliance
with OAR 660-011-0010.)

A discussion of the provider’s existing
funding mechanisms and the ability of
these and possible new mechanisms to
fund the development of each public
facility project or system.

The PFPs already include this information.
(Rec. 216 and portions of the record listed
in the table above showing compliance
with OAR 660-011-0010.)
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Transportation Planning

1. Leqgal Reguirements

The relevant regulation is CAR 660-024-0060(8), which provides;

The Goal 14 boundary location determination requires evaluation and
comparison of the relative costs, advantages and disadvantages of
alternative UGB expansion areas with respect to the provision of public
facilities and services needed to urbanize alternative boundary locations.
This evaluation and comparison must be conducted in coordination with
service providers, including the Oregon Department of Transportation
with regard to impacts on the state transportation system. "Coordination®
includes timely notice to service providers and the consideration of
evaluation methodologies recommended by service providers. The
evaluation and comparison must include:

{a) The impacts to existing water, sanitary sewer, storm water and
transportation facilities that serve nearby areas already inside the
UGB;

(b) The capacity of existing public facilities and services to serve
areas already inside the UGB as well as areas proposed for
addition to the UGDB; and

(c) The need for new transportation facilities, such as highways
and other roadways, interchanges, arterials and collectors,
additional travel lanes, other major improvements on existing
roadways and, for urban areas of 25,000 or more, the provision of
public transit service.

The rule requires “evaluation and comparison of the relative costs, advantages and
disadvantages of alternative UGB expansion areas” but does not require any specific
technique or process for conducting this work, it simply directs communities considering
urban growth boundary modifications to provide “...an evaluation and comparison of the
relative costs, advantages and disadvantages.”

2. Facig: What the City Did

a. Transportation Modeling

The first step in the analysis of transportation system impacts was the development of a
transportation model for the UGB area. This modeling work was performed by Cregon
Dept. of Transportation's {ODOT’s) Transportation Planning and Analysis Unit {TPAU)
in coordination with DKS Associates, transportation consultant for the City on the UGB,
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DKS used the model output from TPAU Lo prepare transportation impact analysis for a
broad range of UGB growth sc¢enarios.

One of the key building block pieces of the transportation model is trip generation. Trip
generation is based on Population and Employment forecast allocations for distinct
geographic areas with common transportation system characteristics. These unique
areas are referred to as transportation analysis zones (TAZs). The output of the model
helped to predict areas that would have traffic congestion and thus need mitigation.
This work culminated with an analysis of trips generated by the UGB areas that were
predicted to pass through specific nodes (intersections) and links (roadway segments).
(Rec. 2184-2303, 2625-37.) DKS provided cost estimates for specific locations that
would need transportation capacily improvements (transportation impact mitigation).
This included an identification of each improvement related to each respective studied
UGB alternative. {Rec. 2271-74.) This was lhe basis of their lransportation
improvement "mitigation” recommended caused by potenlial growth related to the
expanded growth boundaries.

b. Goal 14 Boundary Analysis

The City performed an analysis of the differenl areas of the Cily being considered for
inclusion in the UGB. (Rec. 6878-6891.) This analysis was aimed specifically at
addressing each of the elements of OAR 660-024-060(8). UGH area impact scorings of
the different UGB subareas reviewed were converted into a series of GIS parcel-hased
maps and scores assigned to individual tax lots relative to the Goal 14 transportation
impacts. (Rec. 2304-31.)

c. Transportation Improvement Costs

Transportation improvement costs for needed arterial and collector streels were
calculated for each TAZ in the potential UGB growth areas, {/.e., the costs atfributable lo
transporiation improvements that were within each respective TAZ). (Rec. 3441-60.)

The costs for each TAZ were aggregated into one of ten UGB sub areas. (Summary
Table, Rec. 3455, 6879.) The costs for each of the respective TAZ that fell within a UGB
sub area were summed and divided by the developable acreages, resulting in a
transportation “cost-per-acre” for each sub area. A score was assigned to each of the
ten suby areas; a low cost received a "3", a medium cost received a 2" and a high cost
received a “1”. This cost-per-acre calculation was a means of normalizing the different
sized TAZ areas so an “apples-to-apples” transportation improvement comparison could
he achieved for the different geographically sized areas under consideration for the
UGB. This information was converted into a GIS parcel-based map. (Rec. 2323.)

Transportation needs were also calculated for needed transportation mitigation related
to the additional traffic impact due to new UGB area system loading. (Rec. 2271-74,
5342-53.) Likewise, these costs were assigned to different "‘quadrants™ of the City (one
quadrant was split into two so there were a lotal of five "quadrant” areas, i.e., NW, NE,
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SE, SW) and SW,)). (Rec. 5348.) The mitigation costs were rated and allocated in the
same manner as other costs to develop a cost-per-acre value for each described
quadrant. Likewise, the cost-per-acre value for each quadrant area was assigned a
score; low cost was assigned a “3”, a medium cost assigned a "2" and a high cost
assigned a “1”. This information was converted into a GIS parcel-based map.?® (Rec.
2330.)

d. Extraordinary Costs

Several major transportation improvements will be needed in the future regardless of
which UGB boundary might be selected. These costs were termed “extraordinary” and
are focused principally on the state highway system. Extraordinary costs are for
improvements that benefit the entire community - particularly, those costs that may
impact Highway 97 north of Colorado Avenue. (Rec. 2188.) Due to the complex nature
of these projects, detail (need for preliminary engineering) and/or the consideration of
numerous alternatives with a wide range of costs (e.g., US 97 North Corridor Project), it
is very difficult to obtain accurate cost estimates that would be useful or accurate
enough for the UGB work.

Most of the traffic generated in any part of town has a common reliance on the central
and northern state highway system and most traffic filters through these limited
transportation corridors for travel in or out of town. Transportation analysis by DKS
determined that these are common costs regardless of what UGB area is to be
developed. (Rec. 2188-89.) A 'no UGB expansion’ (considering the same level of
growth projections within the existing UGB) could well result in an even greater impact
on the state highway system as there would be very limited development of alternative
transportation corridors on the edge of town that could reduce highway traffic impact
and the principle mode of travel for regional trips is by a motor vehicle (i.e., regional
trips having a negligible percentage of non-automobile trips; bike, pedestrian and/or
transit).

Extraordinary costs, or costs for “big-ticket” transportation costs — given in part to the
nature that these projects have a more system-wide benefit — were not included in the
growth area estimates for the relative comparison of UGB impact costs. It is premature
to quantify actual project costs — a task normally conducted during transportation project
development. A prime example is the US 97 North Corridor Project, once envisioned as
a project that could range in cost from $125 M to $185 M, now has estimates over $300
M. There is also a planning effort to downscale this project improvement’s scope and/or
to consider other interim or phased project elements.

8 "Developable Acres” were calculated by GIS for each TAZ. "Available acres™ and "buildable acres” are
used synonymously with Developable Acres. The UGB modeling only indicated a need to mitigate
intersections and typically not a need to provide additional widening of existing roads. Analysis of the
Bend transportation system did however indicate a failure of many transportation corridors regardless of
the areas under consideration for UGB expansion.
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Further, any attempt to assign these rather vague or widely ranging (and in the case of
the Narth Corridar Refinement Study, constantly changing and fluctuating) estimates
was considered to be too arbitrary. Rather, it was deemed more prudent (i.e., more
equitable and fair) to limit the comparison of the individual TAZ area costs to those
items described above under “Transpartation Improvement Costs™ for a more accurate
UGB development cost comparison.

3. Consistency with Goals 12 and 14 and Implementing Regulations

a. Response ta Main |ssues

The Report takes the pasition that the City’s evaluation of transportation costs, which
was based on the various alternative UGB locations, was improper because it failed to
assign costs to individual UGB expansion areas. The rule allows the method of analysis
to be within the City's discretion as long as the work product complies with the rule and
is supported by substantial evidence. The City’'s approach to compare costs based on
the alternative UGB location is consistent with the requirement of OAR 660-024-0060(8)
— it is a comparisan of the relative costs, advantages and disadvantages of alternative
UGB expansions areas. The position taken in the Report goes beyond the requirement
of the regulation. The City does not agree with a remand to follow a different
methodology for evaluating the different transportation UGB expansion areas. The data
was summarized on parcel-based GIS maps so falr comparisons of any combination of
properties (on an individual tax lot level) could be made in the Goal 14 comparisons.
The methodology used provided a fair, equitable and accurate estimate of relative cost
differences to compare the different proposed UGB areas.

The consultant evaluated a base case scenario that had a very conservative growth
element plus five?” UGB expansion scenarios. Each of the scenarios placed emphasis
on various combinations of different growth strategies that were intended to capture the
full range of potential extremes that might be encountered in any UGB expansion
concepl. A key finding by the consultanl was “lhe location, function and scale of
needed additional improvements on the state and city sireet network had very many
common elements among the scenarios. (Rec. 2188.) That means that the total
expected investment to serve growth will be very similar, no matter which combination
of areas within the planning area is selected.” Staff further summarized the consultant's
dala which indicated that an average of 60% of the locaticns were common,
representing an average of 70% of the total cost (net the Highway 20/97 and post DKS
study completed projects). (Rec. 5342-53.) As the land use scenarios reviewed a full
range of worst case situations, it supported the probable conclusion that similar
combinations of lands/land uses that might be included in a final UGB package would
likely result in similar transportation impacts to those included in the UGB transportation
analysis.

I A fifth’ land use scenario; "The North/Northeast Alternative” was included in a supplemental
memorandum by DKS, July, 2007 {Rac. 2260}
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The Report claims that the City has not “justified alignment of costs for key major
highway improvements.” The Report does not cite to any authority requiring that costs
be “aligned” in any way. The City and the State have spent considerable time and effort
trying to decide who should pay for the costs of major highway improvements, but the
ultimate decision as to who may responsible for those payments is not a basis for
concluding that the City’s analysis of transportation costs of alternative UGB expansion
areas was in any way flawed. The City does not agree that a remand to evaluate the
extraordinary costs relative to the US 97 North Corridor project is required. The City
does not agree that accounting of additional improvement costs along the central and
northern state highway system is required. The costs are attributable to the City as a
whole and any cost estimates have unreliable accuracy. There is no requirement in any
applicable goal, statute or regulation that requires the City to perform substantial project
engineering work to develop refined, reliable cost estimates for a particular project
before it can expand its UGB. The supplemental analysis suggested by the Department
is unnecessary to fulfill the Goal 14 relative cost analysis.

The City also does not agree with a remand for the City to do additional work relative to
evaluating different types of roadway networks. Additional estimation work related to
overcoming topographic barriers is unnecessary — topography is not a significant factor
for the proposed west side arterials and collectors particularly because there is no need
to accommodate a bridge within the twenty-year plan. The estimates of costs for the
west side of town are realistically within an acceptable margin of error as compared to
costs that were developed for other areas of the community.

The Report takes issue with the difference in the level of detail regarding the cost of
improvements in the Juniper Ridge area. The City notes that a large portion of the area
governed by the Juniper Ridge Master Plan is already within the UGB, and that the only
area actually brought into the UGB is an area for a specific need — the “university” area.
The City's analysis contained sufficient information to support its decision on the
alternative UGB expansion areas.

The Director cites communications with the City (Rec. 10378, 4722 and 4392) from both
DLCD and ODOT, implying that the City ignored the comments. However, to the
contrary, the City responded to each communication providing clarification, explaining
the City’s position, describing additional work that the City was doing in response. (Rec.
3898, 9396, 3908.) A major source of ODOT’s concern was inclusion of the north 'Auto
Mall’ area, and the City responded by removing that area from the final UGB
recommendation. The City coordinated with ODOT as required by the applicable
regulation, and the coordination requirement does not compel a particular outcome.

The Report takes the position that the analysis does not appear to have taken into
account existing plan policies that restrict the widening of Newport and Galveston.
None of the analyses indicated a need to expand either Newport or Galveston beyond
the 3 lanes permitted by existing policies, so the analysis and the proposed amendment
are not in conflict with the policy regarding the widening of minor arterial roadways.
(See Memorandum from DKS, Rec. 2625-26.}
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The Report alse criticizes the City's decision based on the fact that the final decision-
maker, the City Councll, made some minor changes in adopting one of the proposed
aliernatives, sa that the evaluation of the expansion adopted does not totally conform to
the analysis of the alternative UGB expansion areas. The changes were not significant
enough to make a major change in the analysis, and the analysis is sufficient to support
the final decision.

The Director is again holding the City to a high level of scrutiny and analysis in
excruciating detail not warranied by the rules or Goal 14. In Concerned Citizens v.
Metro, supra, 179 Or. App. 12, LUBA deferred to Metro's findings, which were based on
the consultant’s report in the record, that the land in the expanded area would be served
with adequate transpartation services. The Court upheld LUBA'’s decision that Metro's
decision was supported by substantial evidence. Here, the City hired consultants, did
its work, and made a record to support its decision. No contrary evidence is in the
record on which to base the Report's criticisms.

h.. Response to Specific Issues

West and NW UGB Road Estimates. Topography on the west side is hiilier than on the
east s'de, and include steep slopes and canyons. The City took this into account and
has planned for less of a grid pattern on the west side.

Frequency of Roads. The road plan for the network proposed in the UGB (Rec. 1476)
follows generally the road spacing standards found in the City of Bend Transportation
Systemn Plan {TSP) (Rec. 1376-1452) that calls for collector raads on approximately a
Y2-mile spacing and minar arterials on a 1-mile spacing. (TSP Table 12: Rec. 1450 and
TSP Figure 29: Rec. 1452.) West side roads were noted (during Planning Commission
work sessions) as an exception to this spacing principally due ta the barriers created by
the existing development patterns on Bend’s existing west side edge, the limited
amount and density of the adjacent land uses (in the areas the roads would serve), the
lack of any future development potential farther west (j.e., the Farest Service lands) and
topographic barriers. This deviation is primarily evident in the pattern of narth-sauth
corridors. East-west streets far better matched the grid system spacing guideline that is
illustrated in the TSP.

Topography. The recard coniains an analysis of steep slopes. (Rec. 7664, map exhibit
illustrating the areas where slopes exceed 25%.) A visual inspection of the map exhibit
illustrates how those steep slope areas are limited to relatively narrow drainage swales,
creeks or ravines that irend (except most of the river) in a southwest ta northeast
direction. The location of planned roadways generally parallels thase ravines. The
maijority of planned arterials and collectars are also on the lower flanks of Overturf and
Awbrey Bultes running generally parallel {o the prevalling elevation cantour lines. One
roadway (Skyline Ranch Road, north of Shevlin Park Road) has alsa already been built
o a gravel road standard and runs along the proposed alignment of the future arterial
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for a distance of close to a mile (which may weli generate lower costs than what was
estimated).

There may be isolated exceptions to slope considerations and some short roadway
sections that will have more pronounced cost that might be attributable to grade but
there are other parts of town that may also have additional cost considerations that may
not have been accounted for. Again, these are typically costs that are identified after
mare accurate field surveys and engineering has been completed for a project in the
design development stage — not for rough cost estimates called for by QAR 660-012-
0040, Other additional costs might include existing irrigation canal and lateral conflicts,
existing utility conflicts, existing development conflicts, lava pressure ridges (peaks and
troughs) and a preponderance of old existing county roads that may have non standard
road sections®, all factors that are far more pronounced in areas east of the river. The
City appropriately accounted for topography in its calculations.

Juniper Ridge. The Juniper Ridge sub area included 8-TAZs*® with a total of $117.5 M
for transporiation improvements over approximately 2,200 developable acres. (Rec.
2455.) This results in a cost-per-acre calculation for the Juniper Ridge sub area of
$53,796/acre, (Rec. 3457.) In comparison to the other sub areas, this cost per acre
was a high unit cost and thus received a "low rating.” Again as discussed in 'b.’, this
system of cost-per-acre provided an “apples to apples” regardless of the size of the sub
area. This methodology accounted for the size of a geographic areas; a large
geographic area, like Juniper Ridge, had more road costs included so the gross cost of
road improvemenis was alse higher, smaller geographic areas had fewer roads, etc.
Thus, using the general spacing of ¥z-mile for collector or arterial roads, most sub areas
had similar cost-per-acre values (/.e., close to $50,000/acre) regardless of the size of
the sub area. (Rec. 3457.) The calculation for Juniper Ridge was no exception to this
methodology and therefora received no advantage in the rating of sub areas due to its
large acreage.

Inclusion of other costs, such as for the Cooley Road/US 97 interchange, would not
have changed the rating for this subarea. An exhibit (Rec. 3458) illustrated a
“Hypothetical Estimate of Including Extraordinary Coslts by Sub Area.” In this exercise,
staff used professional judgment to apportion Extraordinary Costs to each sub area. As
the cost per acre for Juniper Ridge was already high (and received a low rating),
assigning more cost to the area didn't alter its already low rating so again, there was no
advantage in the methodology for the Juniper Ridge sub area.

*# Cast estimates for any ‘existing' roadways (common on the east side of Bend) were simply the
additional cost to expand the roadway to the urban standard — these were termed “modernization”
roadways. One could make an argument that these roadways actually have a higher cost to improve,
as well. But due to the lack of addilional delail on those readways, such as surveys, geotechnical work
and/or gther detailed engineering, no atlempt was made to adjust those estimates to higher {full} “new
road” construction costs.

# What was called the “Juniper Ridge UGE Sub Area” In the UGB analysis included a couple of adjacent

land areas - parts of TAZs #118 and 527 - that are not within the City-owned Juniper Ridge parceals

resulling in a higher acreage in this sub-area tharn in what most people refer to as “the Juniper Ridge

1,500 acres").
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C. Response to Remand Requirements

The Report remands the decision to revise the findings and analysis in specific ways.
The remand requirements and the City's response are set out in the following chart:

REMAND REQUIRMENT

CITY’S RESPONSE

1. Identify and assign costs of individual
UGB expansion area, rather than
combination of different areas.

The City's analysis fully complies with the
applicable rules.

2. Provide additional information
regarding the costs of providing
transportation services to serve individual
areas, including any extraordinary costs
related to overcoming topographic barriers
or rights of way.

The City’s analysis fully complies with the
applicable rules.

3. Provide more detailed analysis of the
extent to which the cost of improvements
for major roadway improvements in the
north area {including proposed
improvements to Highways 20 and 97) are
a result of and should be assigned to
development in the north area rather than
the city as a whole. (That is, the city’s
analysis and evaluation should assess
whether the extent of improvements in the
north area might be avoided or reduced in
scale or cost if the UGB was not expanded
in this area or if the extent of the UGB
expansion were reduced.

The City’s existing analysis adequately
addresses these issues. As discussed
above, these are system costs. The state
appears fo be attempting to dictate the
result of a legislative decision to be made
by the Council in deciding how to allocate
costs.

4. Provide comparable estimates for
providing needed roadway capacity for
areas that, because of topographic
constraints, may need to be serviced by
different types of road networks. For
example, growth on the each side can
apparently be served by a fairly complete
grid of streets, while topographic barriers
limit potential for a full street grid in this
area.

The City provided estimates for the
expected roadway system. A more
complete roadway system on the east side
is anticipated, which results in higher
costs, as well as the ability to move more
traffic and avoid areas with traffic
congestion. The City has fully analyzed
these issues.

4, Need for Acknowledged Urban Area TSP

The City agrees with the Report’s position that the City can rely on the partially

complete and partially acknowledged TSP.
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5. Adequate Planned Facilites

The Report takes the position thal some of the zoning in the UGB expansion area may
allow for development that would generate more trips than allowed by the current
zoning. The Report remands the decision to either retain current zoning or evaluate
and adopl findings and measures to address the transportation planning rule
requirement to analyze impacts of zone changes on the transportation system,

The applicable rule is OAR 660-024-0020(1)(d), which provides that the TPR
requirements of AR 660-012-0060 are not triggered by a rezoning of land added to the
UGR if existing zoning is retained or if the City assigns “interim zoning that does not
allow development that would generate more vehicle trips than development allowed by
zoning assigned prior to inclusion in the boundary.”

The designation of the holding zones in the UGB could technically result in more vehicle
trips. Assuming a highly unlikely worst case scenario that all the potential UGE
properties were developed to the holding zone density maximum, it is not likely that
new ‘holding zone' development would result in a sufficient roadway volume increases
that would have a significant affect on any segments of the transportation system to a
point that it would require changing the functional classification of a road or
reduce/worsen an existing or planned transpertation facility below the minimum
acceptable perforrnance standard.

The City acknowledges that some of the adopted interim zoning may theoretically allow
increased vehicle trips and on remand will either restore the existing county zoning or
adopt zoning that does not create a potential for increased trips.

6. Planning Status of Deschutes River Crossing

The Report takes the position that a possible bridge over the Deschutes River in the
northwest area (the Deschutes River Crossing) must be either fully addressed in the
TSP or deferred with required findings. TSPs are required to address improvements
anticipated in the 20-year planning horizon. The Deschutes River Crossing is an
anticipated need beyond the 20-year planning horizon. (Rec. 2626.) Therefore, it does
not need to be either addressad or deferred.

However, if the Commission insists, the City will simply remove the Deschutes River
Crossing from any maps.

7. Reguirement to Inciude Measures to Reduce Reliance on Automabhiles

a. Applicability of Metropolitan Transportation Planning Requirements

The Report takes the position that the TPR requirements applicable for metropolitan
areas are applicable to the Gity at this time. The City does not dispute this.
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b. Compliance with TPR Reduirements for Metropolitan Areas

The Report takes the position that the City must adopt Commission-approved standards
or benchmarks to show how the City’s transportation and land use plans will
significantly increase the availability and convenience of alternative modes of
transportation and reduce reliance on automobiles, The City accepts that additional
work needs to be done to bring the City's TSP into compliance with applicable
standards for metropolitan areas.

C. Timing of Compliance

The Report appears to take the position that the City must be in compliance with the
TPR requirements prior to or contemporaneously with the UGB expansion. The Report
also takes the position that the TPR mandates changing land use designations and
imposing higher densities. While the City agrees that compliance with the TPR is
required, the Report reflects an overly aggressive interpretation of the applicable rule.
The City has designated areas, the Central Plan Area and multi-modal transportation
corridors, for compact mixed-use development and higher densities. The City's density
is increasing, and the City has adopted minimum density standards. While the City
acknowledges that it must take action to fully comply, final action is not a prerequisite to
adoption of an expanded UGB, The City accepts a remand to address these TPR
issues, but they do not need to be complied with prior to the UGB expansion. The
applicable requirement for UGB expansion is OAR 660-024-0060(8), which simply
requires an “evaluation and comparison of relative costs, advantages and
disadvantages of alternative expansion areas with respect fo the provision of public
facilities and services.” The City has conducted the evaluation and comparison in
compliance with OAR 660-024-0060(8) and is not required to do more in connection
with the UGB expansion.

8. Appropriate Zoning within UGB2°

The Report takes the position that the City viclated QAR 660-024-0050(5) by applying
rural plan designations to portions of the expansion area and by failing to maintain the
urban development potential of the land either by retaining pre-existing zoning or other
zoning that maintains the potential for urbanization. The City accepts that it will be
required to address plan designation and zoning issues on remand. To the extent that
the Director infended to include a requirement that any zone change must fake into
account the Transportation Planning Rule, the City understands and will comply with the
TPR.

3 Although the heading of this section of the Report (Report at 104) contains a reference to the
Transportation Planning Rule, this section appears to be out of place because it does not relate to
fransportation.
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J. UGB Location

The Director asserts that the UGB locational analysis and UGB amendment is
inconsistent with ORS 197.298, Goal 14 and applicable administrative rules. The
Director finds numerous flaws in the City’s analysis, starting with its application of
suitability standards and the locational alternatives analysis. The Director is applying
the standards in a matter that is not required under the language in the goal, statute and
rules and is not supported by the relevant cases or the Commission’s position in prior
cases. A careful analysis of the process undertaken by the City and the evidence in
the record demonstrates that the City’s decision and process is in compliance with the
statute, goal and rules.

1. Legal

In making a decision to expand its UGB, a local government must comply with
applicabie goals, statutes and regulations. The primary sources of law for determining
priority of land to be included within the UGB are Goal 14, ORS 197.298, and JAR 660-
024-0060. All three provisions must be considered in the UGB expansion process.
ORS 197.298 and OAR B60-024-0060 together establish a priority of land to be brought
into the UGB, but provide exceptions to the priority system. Those exceptions are:

1. Higher priority land can be excluded if not “suitable land.” QAR 660-024-0060.
2. Lower priority can be included even if some higher priority land is not included if:

(a) Specific identified land needs cannot be reasonably accommodated on higher
priority lands. ORS 197.298(3}a),

(b) Future urban services cannot reasonably be provided to higher prierity land
due to topographical or other physical constraints. ORS 197.288(3)(b); and

{c) Maximum efficiency of land uses within the proposed UGB reguires inclusion
of lower prionity lands to include or provide services to higher priority lands. ORS
197.298(3)c).

3. Other provisions of state law are to be applied in determining suitability. OAR
660-024-0060{1)¥e). Those provisions inc/lude Goal 14 itself, which includes the
following boundary location factors:

(a) Efficient accommodation of identified land needs;

(b) Orderly and economic provisions of public facilities and services;.

(c) Comparative environmental, energy, economic and sacial consequences; and
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{d) Compatibility of the proposed urban uses with nearby agricultural and forest
activities occurring on farm and forest land outside the UGB.

In addition to these exceptions, OAR 660-024-0060 provides in part: “The determination
must be consistent with the pricrity of land specified in ORS 197.298 and the boundary
location factors of Goal 14.” This gives the boundary location factors of Goal 14 equal
footing with the ORS 197.298 priorities. In addition to violating Goal 14, complying with
the priorities of ORS 197.298 without consideration of the boundary location factors
would also violate OAR 680-024-0080 (“the determination must comply with . . . the
boundary location factors of Goal 14.%)

This critical section on the UGB location is an instance of the Director justifying DLCDO's
opposition to the City’'s decision without analyzing recent court cases or even previous
LCDC positions. Courts have unequivocally recognized that suitability, the exceptions
under ORS 197,298(3) and the boundary location factors of Goal 14, allow for inclusion
of lower priority land even when adjacent higher priority land is not brought in. In Cify of
West Linnv. LCDC, 201 Or App 419, 440, 119 P3d 285 (2005), LCDC rejected the
Petitioner's argument that before resorting to fourth-prierity agriculture land in two study
areas, Metro was required to conclude that none of the areas under consideration of a
higher priority, wherever they may be located, provided adequate acreage. In agreeing
the Court of Appeals held:

We agree with Meiro that LCDC correctly construed ORS 197.298(1). The
statute praovides that progressively lower lands may be included within a
UGB if higher priority land is “inadequate.” The operative word is
“inadequate.” Whether there is adequate land to serve a need may
depend on a variety of factors. In particular, the adeguacy of land may be
affected by locational considerations that must be taken into account
under Goal 14. As LCDC correctly noted, ORS 197.298(1) expressly
provides that priorities that it describe apply “[ijn addition to any
requirements established by rule addressing urbanization,” such as the
locational factors described in Goal 14, As a result, the fact that other
priority land may exist somewhere adjacent to the UGB does not
necessarily mean that the land will be adequate to accommodate the
amount of [and needed if using it for an identified need would violate the
location considerations of Goal 14. In other words, the statutory reference
to “inadequate” land addresses suitability, not just quantity of higher
priority land.” 201 Or. App at 296.

The Court further held that the inclusion of lower priority farmland was justified under
ORS 197.298(3), authorizing inclusion of such land if “[m]aximum efficiency of land uses
within a proposed urban growth boundary requires inclusion of lower priority Jands in
order to include or provide services to higher priority lands.” Metro relied on evidence
explaining that inclusion of such land between two exception areas would enable such
areas to be efficiently urbanized and panned to satisfy its suitability factors of Goal 14,
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LCDC accepted its reasons as adequaie, and the Court of Appeals agreed that
efficiency of land uses within the proposed UGB expansion can require inclusion of
lower priority land in terms of service delivery and establishing a buffer area between
remaining rural land and the nearby urban areas. Id. at 298-99,

More recently, in Hildenbrand v. City of Adair Village, 217 Or App 623, 836, n3, 177 P3d
40 (2008), the court held that the local government must demonstrate that Goal 14
factors were considered and balanced in an expansion that brought in fourth priority
land under ORS 197.298. Balancing the Goal 14 boundary location factors requires
evaluation and comparison of public facility costs, advantages and disadvantages for
the various UGB expansion areas being considered. /o, 217 Or App at 634-37.

In Hildenbrand, an issue was whether the local government insufficiently justified the
location of the urban growth boundary expansien, which included an expansion area
that was planned and zoned for agricultural uses, rather than an exception area. In
uphelding the City's discretion, the Court noted that ORS197.298(3) “relaxes the
prioritization requirements in certain circumstances.” |t reasoned:

The rationale adopted by the city and county for expanding the urban
growth boundary to include fourth priority lands under ORS 197.298(1)
was that extension of sewer arid water services to the exception area
would be cost prohibitive because of the need for expensive borings
under the state highway; a more efficient transportation system could be
engineered on land east of the highway; and the exception area was not
configured to accommeodate a stated plan objective of "compact
community development” and plan growth management policies favoring
a "village center” and a transportation system disassociated from the
highway. After summarizing the adopted findings, the board determined:

ORS 197.298(3) allows the city to include resource land within the [Urban
Growth Boundary (UGB)] over existing exception areas if urban services
cannot reasonably be provided due to physical constraints. Highway 99W
physically separates the exisling UGB from the Tampico Road exception
area, and the evidence in ihe record indicates that due to the high cost of
extending urban services across the highway, those services cannot be
reasonably provided to that area. Coupled with the findings that inclusion
of the Tampico Road exception area within the UGB would be contrary to
adopted Plan policies, we think the findings are sufficient under ORS
197.298(3) to justify the inclusion of lower-priority resource land in the
UGB rather than the higher priority Tampico Road exception area,

On review, petitioners categorically contend that the board erred in
allowing the addition of any lower-priority land to the urban growth area
without proof that the quantity of all types of higher-priority lands was
inadequate. That contention is inconsistent with the plain l[anguage of
ORS 197.298(3) that sets out qualitative considerations for including
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lower-priority land. We rejected the same contention in Cify of West Linn
v. LCDC. 201 Or.App. 418, 119 P.3d 285 (2005). In that case, we
concluded that whether there is "inadequate” land to serve a need
depends on not only the constraints identified by ORS 197.298(3), but
also the criteria for locating an urban growth boundary expansion under
Goal 14. The "statutory reference to ‘inadequate’ land addresses
suitabilily, not just quantity, of higher priority land.” 201 Or.App. at 440,
119 P.3d 285. Thus, the ranking of land under ORS 197.298(1) is a
function of its prior classification as urban reserve land, exception
land, marginal land, or resource land, as well as the application of
the qualitative factors under Goal 14 and ORS 197.298(3). Id. at 634-
635 (emphasis added).

LCDC has in the past accepted that the prioritization in QRS 197,298 is not absolute.
For example, in its decision reviewing the expansion of the McMinnville UGB, LCDC
considered various boundary location factors to allow exceplion land to be excluded,
including increased cost of providing urban services, and barriers caused by floodplains
and state highways. As in these cases, a careful review of the record shows that the
City has done the required [and need analysis that must be demonstrated before
including lower priority land.

2. The City's Analysis

The area around Bend includes Priority 2 {exception) land and Priority 4 (resource)
land. There are no Priority 1 or 3 lands in the study area.

The area around Bend, in particular the area immediately to the east of Bend, is a
mixture of resource and non-resource land and a checkerboard of suitable and
unsuitable lands. The interspersing of resource and non-resource lands and of suitable
and unsuitable lands requires the inclusion of some resource land in order to properly
serve the non-resource land. The inclusion of substantial areas of unsuitable land
surrounded by suitable land was done to provide needed residential and employment
lands and to achieve a logical boundary configuration.

Bend's downtown is east of the Deschutes River, as are most of its industrial,
employment and commercial areas. For the most part, the area west of the river is
hillier. The combination of terrain, the need to cross the river, the location of the
sewage treatment plant to the east of Bend, and the extent of existing infrastructure
makes it generally more cost-effective to provide services on the east side of the river.

The majority (74%}) of the land brought within the UGB is Priority 2 land. Only 26% of
the land brought into the UGB is Priority 4 land.

The Priority 4 land that was included within the expanded UGB is to the east of Bend,
and most of it is north of Highway 20. Those lands are close to the City’s anly sewer
treatment facility and therefore significantly less costly to provide with urban services.
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{Rec. 2317, 3508). There is substantial transportation infrastructure with adequate
capacity in this area, and adding residential and employment uses in this area is less
likely to burden Highway 97 or the Deschutes River bridges, which may become
transportation bottlenecks. :

Furthermore, much of the land in the area consists of non-agricuitural Class VIl and VIl
soils. {Rec. 1194-95). While they may have agricultural zoning, they in fact are not
agricultural resources. Additionally, some areas classified as resource lands have no
irrigation rights, which in desert areas like the area on the east side of Bend, makes
agriculture impossible.

The City used the residential land study process and additional work to develop a total
land need of 4,956 acres. The process and analysis that determined total land need is
discussed in Part Two, Section I11.C.

With the total land need established, the City then determined how it would make
decisions as to which lands to include in the UGB. OAR 660-024-0060(5) provides:

{5) If a local government has specified characteristics such as parcel size,
topography, or proximity that is necessary for land to be suitable for an
identified need, the local government may limit its consideration to land
that has the specified characteristics when it conducts the boundary
location alternative analysis and applies ORS 197.298.

Consistent with this provision, and the need to determine suitability for general housing
and employment uses, the City established a process that included TAC input to
develop suitability criteria. The City prepared and applied a detailed list of both general
suitability criteria and special suitability criteria for identified needs. As listed at page
154 of the record, the general suitability criteria are as follows:

Table V-3
Suitability Criteria Applied to All Tax Lots in Study Area*

Table 1: Suitability Criteria Applied to All Tax Lots in the Study Area — If ANY of these criteria
are not met, the tax lots is not suitable :

1) Flood Plain: tax lot is suitable if it is not entirely within a 100-year FEMA floodplain.

2) Sewer Service: tax lot is suitable if it can be served by an existing or proposed City facility detailed
in the 2008 Collection System Master Plan, as amended. In addition, areas of {ax lofs are also suitable
where topography allows gravity flow to existing or proposed facilities detailed in the 2008 Collection
System Master Plan, as amended. Gravity flow areas are determined by the City Engineering Division.

3) Water Service: tax lot is suitable if it is serviceable according to the 2007 City Water Master Plan
Service, as amended or private water district service area.

4) Stormwater: tax lot is suitable if it is located in an area covered by a regional stormwater plan.

5) Transportation; tax lot is suitable if it is determined to score a Medium or High value for street
connectivity (adjacent to an existing or planned grid street network) as determined by the City Long-
range Planning Department.
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6) Mining Operations: tax lot is suitable if it does not contain an active surface mine recognized as a
Goal 5 resource by the Deschutes County General Plan,

7) Existing Land Use: tax lotis suitable if it is not a cemetery.

8) Exisling Land Use: tax lotis suitable if it is not owned by an agency of the federal government.

9) Existing Land Use: tax lotis suitable if it is not a State Park or owned by the Bend Metro Park and
Recreation District.

10) Existing Land Use; tax lot is suitable if it is not a landfill.

11) Existing Land Use: tax lot is suitable if it is not an approved destination resort recognized by
Deschutes County.

12) Existing Land Use: tax lot is suifable if it is not designated as a wildlife protection area or Goal 5
resource (surface mine, historic, cultural resource) by Deschutes County.

13) Development Status: tax [ot is suitable if it has the following traits:

s Vacant — the tax lot is undeveloped land with no improvements (raw land); OR

. Vacant with minor improvements — the tax lot has an improvement value is less than $20,000; CR

. Redevelopable - tax lot is developed with 1 dwelling unit on a parcel greater than 3 acres in size
{tax lots with 1 or more dwelling units on less than 3 acres are not suitable); OR

s Developed schoolfchurch properties — tax lot is developed with a school or church and is greater
than 5 acres.

14) Development Type: tax |0t is suitabie if it does NOT have the following traits:

. Recreational land — the tax lots is used as a public or private open spaces; OR

. Existing public school — the tax lots is owned by Bend-La Pine School District; OR

e  Existing public park — the tax lot is owned by Bend Metro Parks and Recreation District; OR

¢ Land with a commercial farm classification — the fax lot is zoned EFUTRB with 23 acres of high
value soils when irrigated (per NRCS} in addition to containing 23 acres of water rights certified by
the State of Oregon Water Resources Depariment, OR the tax lot is zoned EFUAL with 36 acres
of high value soils when irrigated in addition to containing 36 acres of water rights certified by the
State of Oregon Water Resources Department; OR

¢ CC&Rs — the tax lots has recorded CC&Rs that prevent further land divisions; OR

. Rights-of-way — the tax lot is used as a private road, landscaped area, or sidewalks/pathways in
common areas or public/private roads.

ORS 197.298(3)(a) allows deviation from the priority of ORS 197.298(1) if “specific
identified land needs cannot be reasonably accommodated on higher priority lands.”
The City identified specific uses with specific land needs that cannot be met within the
existing UGB: a future university, two large industrial sites, a healthcare campus, and an
auto mall. Additional suitability criteria were adopted for these identified needs. (Rec.
160.) While the City decided not to pursue the auto mall and was able to find potential
locations for a healthcare campus site and one large industrial site on Priority 2 lands,
no Priority 2 lands met the criteria for the university or the other large industrial site.
Therefore some Priority 4 lands (areas for the university and one large industrial site)
were included within the expanded UGB because these were specific land needs that
could not be met within the existing UGB or on Priority 2 lands, as authorized by ORS
197.298(3)(a).”

3 The Report takes the position that the City has not established the unavailability of land for these two
uses, but the City Council found a lack of industrial lands in the current supply (see Rec. 1125) and the

map of available public facilities land demonsirates the lack of available land for the university (see Rec.
1594).
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A total of 850 acres was needed for the various uses with specific land needs. That
amount was deducted from the total 4,956 acre land need, leaving a target expansion of
4,006 acres for general residential and employment needs.

A total of 5,434 acres of Priority 2 land were found to meet the general suitability
criteria, However, applicalion of the boundary location factors and the standards or
ORS 197.298(3)(c) {maximum efficiency), resulted in a determination that some of the
Priority 2 land was not adequate to meet the City’s needs. (Rec. 1178-79.)

The City ultimately developed six alternatives for the UGB boundary expansian,
Alternatives 1-4 and Alternatives 3a and 4a. Each of these alternatives was based on.
the same determination of suitable and available parcels and the exceptions to the
priority ranking aystem of ORS 197.298. The Goal 14 evaluation factors were applied to
the six alternatives. The Planning Commission ultimately made a recommendation,
which the City Council accepted with some minor modifications, based on the
application of the Goal 14 factors to the alternatives, giving due consideration to ORS
187.298 and OAR 660-024-0060.

The Director appears to be concerned that a single, specific sequence was not followed
by the City in its boundary altemnatives process. In particular, the Director asserts that
OAR 660-024-0060 was violated because the City did not clearly identify Priority 2 lands
firsi, and then proceed to include all of those lands that were considered suitable. As
discussed above, the priorities of ORS 187.298(1) must be considered alang with the
location factors and the exceptions of ORS 197.298(3) in order to determine those
Priority 2 lands that are not only suitable, but adequate and available to meet the City's
needs. Goal 14 location facior findings were adopted as the basis for identifying Priority
2 lands that were found to be both suitabie, available and adequate, as well as
identifying those that were not and were therefore not included in the boundary (see
Rec. 4778, ef seq.) All of those Priority 2 lands that were found to meet criteria for
suitability and thai were found to be adequate under the location factors and available
were included in the expanded UGB boundary.

It is also important to note that at the outset of the boundary alternatives process, the
City created a master database consisting of all parcels in the UGB study area {Supp.
Rec. 3507). This dalabase was created as a GIS file which enabled detailed evaluation
of all 6,361 parcels based on numerous factors, including priority status. With this
database the City was able to easily identify the priority status of each parcel, as well as
its development status, size, zoning, proximity to existing and planned public facilities,
etc. Thus, for each of the boundary alternatives considered it was possible to easily
determine total acreage of Priority 2 and Priority 4 lands. The Director appears to
believe that the City was required to create this master parcel database in a series of
steps and started by including only Priority 2 parcels, without including any lower priority
parcels. However, not only is the Director's preferred sequential process not required
under the applicable rules, this approach would clearly have been an inefficient method
of analysis. The fact that a single, overzll database was created, allowing for evaluation
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of all parcels in the study area simultaneously does not result in a violation of OAR 660-
024-0060. The adopted findings are clear that the City considered all Priority 2 lands for
suitability, availability and adequacy in each of the boundary alternatives that were
created. These same findings justify exclusion of unavailable or inadequate Priority 2
parcels based on location factor findings lands, and inclusion of Priority 4 lands hased
on exceptions allowed in ORS 197.298(3).

3. Compliance with Location Standards

The Director and the City are in general agreement that Goal 14, ORS 197.298 and
OAR 660-024-0060 contain the applicable provisions regulating which lands can be
brought into the UGB. The Director and the City both agree that ORS 197.298
establishes a priority system. They also agree that lower pricrity land may not be
brought within the UGB if suitable higher priority land is not brought in unless one of the
exceptions of ORS 197.298(3) apply. Again, those three exceptions are:

{(a) Specific types of identified land needs cannot be reasonably accommodated
on higher priority lands;

(b) Future urban services could not reasonably be provided to the higher priority
lands due to topographical or other physical constraints; or

{c) Maximum efficiency of land uses within a proposed urban growth boundary
reqguires inclusion of lower priority lands in order to include or to provide services
to higher priority fands.

There are two main areas of disagreement between the City and the Director. First, the
City and Director disagree as to the factors that can be considered in determining
suitability of land for particular uses, and as to the timing of the City’s application of the
suitability factors. Second, the Director appears to take issue with the City's application
of ORS 197.298(3).

a. Suitabilit

The City takes the position that the interrelationship between ORS 197.298, Goal 14
and OAR 660-024-0060 allow consideration of the Goal 14 factors in determining
whether land is suitable and adequate. This position is consistent with the holdings in
City of West Linn v. LCDC and Hildebrand v. Adair Village, discussed above, which
(respectively) state that the statutory reference to “inadequate” land addresses
suitability, not just quantity of higher priority land, and that the ranking of iand under
ORS 197.298(1) is a function of its prior classification as exception land as well as the
application of the qualitative factors under Goal 14 and ORS 197.298(3).

These holdings make it clear that Goal 14 factors may be considered in determining the
suitability of land under ORS 197.298. The Director ignores these holdings and takes
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the position that Goal 14 factars are not considered in determining suitability under ORS
197.298 and can only be considered as location factors ranking (and of equal priority.

h. Application of ORS 197.298(2)

The Director does nol seem to accept that the City has justified the inclusion of some
priority land under ORS 197.298(3), which allows the City to bring in lower priority land
when (a) needed for specific land types, (b) when the provision of urban services cannot
reasonably be provided, or (¢) in order to include or service higher priority land.

C. Response to Director's Analysis and Conclusions

While the Report acknowledges the substantial effort of the City in this process, it states
a coricern with the exclusion of a “substantial amount of lands planned and zoned as
exception land.”** It is important to understand that the City did not add any Priority 4
land to the UGB based on exhaustion of all suitable Priority 2 land, but only included
Priority 4 land that met one of the exceptions under RS 197.298(3). The facl that not
all Pricrity 2 land was added is essentially irrelevant if the oniy Priority 4 land brought
into the UGB met the ORS 197.298(3) standard.

The City developed reasonable suitability criteria and applied those criteria in excluding
land that is ill-suited to urban development, The suitability criteria are discussed in
more detail in the chart below. The Director's Report appears to fault the City for
applying suitability criteria to the enfire UGB study area as an inilial screening
mechanism, prior to considering the statutory priorities under ORS 197.293(1).
However, there is nothing in the language of QAR 660-024-0060 or the statute that
requires the strict “iterative” process reguired by the Director. Rather, QAR 660-024-
0050 provides that the City *may limit its consideration to land that has the specified
[suitability] characteristics when it conducis the boundary location alternatives analysis
and applies ORS 197.298." Consistent with this rule, the City began by excluding all
land that did not meet its adopted suitability criteria, and then undertook the statutory
priority analysis. The fact that DLCD staff would have preferred the City to take these
steps in a different order does not mean that staff's preference is the law.

The Report noles that a substaniial amount of the Priarity 2 land that was not included
within the expanded UGB is in suburban subdivisions that [ack access to a public sewer
system. No applicable law, goal or statute requires that the City fix deficiencies in
existing developments outside the UGB. These rural subdivisions should never have
heen permitted, but the City has no resEéonsibility for the planning and development
nightmare that exists south of the City.

* The City notes that the term “planned ant zonerd as exception land* should not be interpreted as
implying that these lands were planned inany way. In particular, the rural residential land to the scuth of
town gualified as exception lantd because of the haphazard rural residential development In this araa that
resulted from a lack of planning and zoning restriction.

® The City does not infend to crilicize the County, and recognizes that the existing situation is the resull
of a general lack of planning autharity before the development of modern land use planning laws
empowering counties to prohibit, restrict or requlate rural subdivisions.
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The Report notes that once the City started considering agricultural resource land, it
was required to prioritize based on scil classification. This was unnecessary under the
rule because all of the agricuitural land included in the boundary was justified under
either ORS 197.298(3)(a) or (c).

The Report alleges that the findings de not justify inclusion of lower priarity land when
suitable higher priority land was not included. The City’s findings Justifying the inclusion
of Priority 4 land are located at pages 130-134 of the findings. Rec.1181-1186. These
findings justify the inclusion of Priority 4 land based on two of the exceptions of OAR
197.298(3).

The Director has accepted that the City has demonstrated a need for the university site
and one large general industrial use site with supportive employment uses and none of
the available Priority 2 land is suitable to accommodate these identified needs. These
sites can be added under ORS 197.298(3)(a).

The large-site general industrial area is located east of Hamby Road just north of
Highway 20.% It is not contiguous to the existing UGB, This site and adjacent
supportive employment land are on and surrounded by resolurce land. The expansion
into this site is justified by ORS 197.298(3)(a). However, because it is separate from
the existing UGB by resource land, additional resource [and must be included in the
UGB expansion area. The area added to the UGB between Bear Creek and Neff Road
is needed to serve this land and is allowed to be added under QRS 197.298(3)(@) and

(c).

Additional lands are justified on the basis thal they are needed to include or provide
service to exception lands. ORS 187.298(3)(c). Priority 4 lands at the northeast corner
of the expansion area lie between the existing UGB and areas of Priority 2 land.

Other lands on the east side are justified on the basis of the need to provide sewer
service o other areas of the existing City and UGB (see Rec. 1183). The findings are
adequate to include these lands, even though some suitable exception land is not
included.

Table 3 of the Report discusses specific suitability criteria developed by the City. In
addressing the City’s suitability criteria, the Director appears to rely on portions of the
Goal 14 administrative rules that were not adopted until after the City's adoption of its
amended UGB. Specifically, OAR 660-024-0010(1) and (8) were not added lo the
regulations until after the City made its final decision, and therefore cannot be applied to
the City's UGB expansion. Nevertheless, for the most part, the Report accepts the
City's suitability criteria. The following chart lays out the City’s response to those criteria
not accepted in the Report:

* The City is aware that the Director lakes the position that the City has not made adequale findings that
there are no available sites in the exisiing UGB, but this ignores the City’s findings that “none are in the
current supply.” (See Rec. 1125.)
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CITY CRITERION

DIRECTOR'S POSITION

CITY'S RESPONSE

Lot is serviceable
for City sanitary,

The ¢riterion is a permissitle screen under
OAR 660-008-005(2) . . . except for tha
limitation to city facilities. So long as
sanitary sewer is available or feasible during
the planning period, the property cannot be
axcluded as unsuitable,

There is no available or feasible
public sanitary sewer in the area
other than the City sanitary sewer
system. There is no other special
district provider of sewer services in
the vicinity.

Street conneclivity

Street connectivily is not a suitability factor
but can be gonsidered as a Goal 14 factor
comparing within similar type
(exception/rescurce} land.

The City can consider Goal 14
factors as part of suitability. Those
factors include "efficient
accommodation of identified land
needs,” orderly and economic
provision of public facilities and
services” and "comparative
environmental, energy, economic and
social consequences.” An area that
lacks street connectivity possibilities
does not meset three of the four Goal
14 boundary location factors and
therefore is nol suitabie.

Lot is not a public -

or private right-of-
way for roads,
sidewalks andfor
landscaping.

Publicly ownad land generally is not
ponsidered buildable or suitable and is an
appropriate suitabilily screen. However
privale right-of-way is generally considered
suitabie and available.

Private rights-of-way for roads,
sidewalks and landscaping are either
undevelopable or not likely to be
developed because of the rights of
more than one parly to keep the area
open for the existing use, particularly
if the rights-of-way are plafted.

Lot is not a public
or private open
space.

This criterion is a permissible suiiability
screen for publicly owned open space, but
not for private open space.

The definition of “buildable fand” in
OAR 660-008-005(2) provides that
land is generally considered suitable
and available unless it meets certain
criteria. The inclusion of the word
"generally” leaves open the possibility
that other faciors may make land
unsuitable or unavailable. The City
reasonably concluded that
designated private open space is
unlikely to be developed, The Cily
uses the term "open space” lo mean
only land specifically identified as
open space in a plan, approved site
map, or zaning designation. These
areas are not likely to be available for
development,

Lot is developed
with a scheol or
church and is
larger than five
acres.

Some church and school land may be
redeveloped. Such lands may be screened
as unsuitable only based on findings and an
adequate factual bases ihai they are not
likely to be redeveloped during the 20-year
planning perind. Larger lols with substantial
vacani [and generally will be considered lo
be suitable.

The City agrees that larger
churchfschool lots (greater than five
acres) are [ikely to be redeveloped
and did not exclude those lots. The
regulations do not require findings.
This is an attempt to second-guess
the City's determination of which lots
are likely to he redeveloped.
Developed land is considered
redevelopable only if there is a
"strong likelihgod” of redevelopment,
OAR 660-008-0005(6)
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Lot is not a landfill.

This criterion may be used only if based on
findings and an adequate factual base that
the lands are not likely to be redeveloped
during the 20-year planning period.

The City's conclusion that landfills
are not likely to be redeveloped
under the "due to present or
expected market forces, there exists
the strang likelihood that exisling
redevelopment will be converted to
more inlensive . . . uses during the
planning period” standard is a
reasonable canclusion based on the
record.

Lotisnota
destination resort
approved by the
County.

Thig criterion may be used only if based on
findings and an adequate factual base that
the lands are not likely to be redeveloped
durlng the 20-year period.

The City reasonably concluded
based on the record and existing law
lhat deslination resorls are not likely
to be redeveloped during the 20-year
planning period.

Lot does not have
recorded CCRRs
prohibiting further
division,

This crilerion may be used anly if based on
findings and an adequate factual base that
the lands are not likely to be redeveloped
during the 20-year planning period. The
director finds that the evidence cited in the
City's findings does not support the city's
gonclusions that the listed subdivisions
cannot be redeveloped. The comments in
Table V-6 show that additional residentia)
development is nol prohibit in almosl all of
lhe subdivisions listed. Even for those few
subdivisions where addilional land divisions
are prohibited by CC&Rs, the findings do not
address whether there are vacant lots, or
whether additional housing not involving a
land division, such as an "in-law”® apartment
or "granny flat” may be feasible,

The Direclor misunderstood the
City’s findings and application of the
criteria. Whether the Director thinks
s or not, it s not likely, and certainly
not strongly likely, that there will be
redevelopment within existing
subdivisians, especially developed
subdivisions wilh CCA&Rs.
Development of vacant lots is always
possible, and vacant lols in
subdivisions were counted as vacant
lots in determining the capacity to
provide housing units.

Lot has
improvemsnis wilh
a value of less
than $20,000.%

This criterion may b used only if based on
findings and an adeguate factual base that
the lands are rot likely to be redeveloped
during the 20-year planning pericd. The
valuation lhreshold used by the City is very
low in relation to lhe potentia) value of
residenlial redevelopmeni, and would
appear to effectively define lands that have
minimal improvements as being developed
rather than vacant,

The Director’s concern appears lo be
based on a dispute of what the dallar
thresheld should be for this criterion.
The number was based on the City's
determination of the likely use of
properties with minimum
development. Once the level of
development reaches a certain
threshold, the property becomes less
likely to be bought or sold for
redevelopment. The City’s
classification was reasonable and
supporied by the record.

* The City notes that, as applied, properties with improvement values of over $20,000 were classified as
redevelopable and suitable if the land value was greater than the improvement value.
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Lot has 1 dwelling
and [s larger than
three acres.

This criterion may be used only if based on
findings and an adequate factual base that
the lands are not likely to be redeveloped
during lhe 20-year planning period. The
acreage threshold used by the city is very
high. A lot with an existing home and
several acres of land normally could
accommodate some additional residential
development during a 20-year planning
period. As noted in the section of this report
addressing housing needs, the city has not
analyzed the actual level of redevelopment
that has occurred on such lands, making it
impossible to reach definitive conclusions
aboul the amount of redevelopment that is
likely lo oceur. The city appears to have
excluded a substantial amount of exception
lands based on this criterion.

The City has substaniial findings
based on the evidence in the record.
(Rec. 1171-73.) Numerous rural
residentlial properties surround the
City. People from the Valley may not
understand, but people in Bend know
ihat the owners of mini-ranches in
general are not likely fo subdivide
their properties. The City's
conclusion is rational based on the
evidence. The City also notes that
the City can consider the Goal 14
tactors in determining suitability, and
bringing in a bunch of 2.5 acre
parcels is contrary to the Goal 14
factors: "efficient accommodation of
identified land needs,” orderly and
econornic pravision of public facilities
and services” and "comparative
cnvironmental, energy, economic and
social cansequences.” Based on
Framework Plan designations, the
City will not prohibit turther division of
these large lots, but the City
concluded that there is not a “strong
likelihpod® that these lots will be
further subdivided during the
nlanning period.

Letis EFULTHB
with 23 acres of
high value soils
when irrigated or
zoned EFU- AL
with 36 acres of
high value soils
when irrfgated.

The capability of soils on commercial farn
parcels becomes relevant only if and when
(a) all suitable exception parcels have been
added, (b} some amount of 20-year land
need remains, (c) ihe city goes to the next
highest priority under CRS 197.298(1), which
iz agriculture or forest land, (d} lower
capability agriculture or forest parcels have
been given priority over higher capability
rezource parcels per ORS 197.288(2), (&)
lower capability resource parcels are not
suitable for the [dentified need, or there is not
enough lower capability resource land to
meet thai remaining need, and {f} lowest
priority high value resource land must be
considered.,

This criterion was used by the City as
a proxy for ranking parcels by soils
capability. Deschutes County defines
"Gommercial Farm” as a parcel with
at least 23 acres of high-value soils
when irrigated in the EFU-TRB zone,
or a parcel with at least 36 acres of
high-value soils when irrigated in the
EFU-AL zone. However, given the
UGB as adopted by the City, use of
this criterion is mool, as explained
above, because all agricultural lands
included are justified under either
ORS 187.295(3)(a) or (c).

The Report states that by excluding a large amount of adjacent exception land as
unsuitable, the City created an artificial shortage of higher pricrity lands, allowing the
inclusion of lower priority lands. A more careful review of the record reveals that this
concern is misplaced. Lower priority land was included in the LGB expansion under
ORS 1987.208(3), not hecause of the general lack of suitable Priority 2 land. Also, as
explained ahove, the City’s application of suitability standards to exclude certain
adjacent exception areas as unsuitable for urban development is consistent with the
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language of OAR 660-024-0060 and the Court of Appeals rulings in the Wesf Linn and
Hildenbrand cases discussed ahove.

The resource lands that were included are (1) the university area to the northeast of
Juniper Ridge, which was included based a specific type of identified land need, (2) a
large industrial site on the east side, north of Highway 20; and (3) lands on the east side
of the City that were included under ORS 197.298(3){c). The City developed extensive
findings justifying the inclusion of these areas, and those findings are supported by the
record. In addition, suitable Priority 2 parcels that were excluded were found to be
inadequate hased on application of the Goal 14 location factors. (Rec. 4778.)

The Report also claims that the City improperly aggregated lands for evaluation, taking
the position that OAR 660-024-0060(6) prohibits aggregating of parcels in considering
alternative areas for annexation. However, the only requirement in the rule is to
dascribe or map all of the alternative areas evaluated in the boundary analysis (which
the City did), and other provisions in the rule are permissive rather than mandatory.

The report also restates its conclusion that the City failed to assign urban plan
designaticns to land brought within the UGB. The City has adopted a Framework Plan
map {Rec. 1235), which indicates future urban plan designations for all [and brought
within the UGB. The City and Deschutes County have also adopted interim plan
designations and zoning designations (Rec. 1850-1852) intended to maintain the
urbanizable area in holding zones that do not permit more intensive uses until after
annexation to the City, consistent with Gaal 14,

4, Compliance with ORS 197.298

The Report argues that the City did not comply with the priority system of ORS 197.298.
The Report first takes the position that the City was required to prioritize by soii
capability when choosing which Priority 4 lands to include. The City did not bring any
Priority 4 land into the UGB under the general priority system, but only under exceptions
to the Priority system. The prioritization by soil capability requirement does not apply to
land brought in under ORS 197.298(3) exceptions.

The Report also takes the position that, although the City established the need for
specific land use types under ORS 197,208(3), it has not established that the specific
types cannot be accommodated within the existing UGB. The City established the
specific need types based on a determination that there was a need for these types of
tands that was not met within the City. (Rec. 1178-86.) The City specifically found that
the industrial sites were not available in the City. (Rec. 1125) ("[Ijndustries seeking
large site for these uses” had considered Bend "but since none are in the current
supply, the firms looked to other communities.”)

The Report takes the position that the City has not adequately justified the inclusion of
fands under ORS 197.298(3). First, as discussed above, the City has justified the
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inclusion of special sites (university and employment) on Priority 4 land under ORS
197.298(3)(a).

The rest of the Priority 4 land brought into the UGB meets the ORS 197.298(3)(c)
standard: “Maximum efficiency of land uses within a proposed urban growth boundary
requires inclusion of lower priority lands in order fo include or to provide services to
higher priority lands.” The City's findings supporting the inclusion of these lands are at
pages 131-134 of the Findings. (Rec. 1183-86.)

The City grouped these lands into four areas, Areas A, B, C and D, and prepared
findings for each area. Area A is needed to provide urban services to Priority 2 land
along Pioneer Loop Road. (Rec. 1183-4, including Figure V-5). Area B was included to
provide urban services to Priority 2 land along Hamehook Road, north of Repine Drive.
The City did adopt findings that this area includes substantial areas that have non-
agricultural or lower capability soils. (Rec. 1185.)

Area C is needed to provide urban services between the City and the special large
industrial site and to Priority 2 [and interspersed in this area. (Rec. 1185.)

Area D includes Priority 4 lands that lie between the City (current UGB) and Priority 2
lands and which are needed to be included in the UGB to provide service to the Priority
2 lands. (Rec. 1185.)

The City's findings justify the inclusion of all Priority 4 lands under ORS 197.298(3).

5. Response to Specific Comments

The following chart sets out the City’s responses to bulleted comments included in the
sections of the Report on boundary location:

COMMENT CITY’S RESPONSE
Aggregales all parcels in the study area The City's analysis was based on various sets of GIS dala,
and then applied the same “threshold combined into one database. The City could effectively turn
suilability for all urban land needs.” layers on and off as needed in the analysis. The City

properly performed its analysis.

Did not separate resource parcels by soll Because no resource land was brought in under the priority
capability before applying site need system, but only under exceptions to the priority ranking
criteria. system, the soil capability standard did not apply. The

City’s GIS parcel database classified agricultural parcels as
either Commercial Farm or not Commercial Farm, based on
sail type and irrigation, as identified by Deschutes County.
All other suitability criteria were applied to both Commercial
Farm parcels and non-Commercial Farm parcels through
the GIS database.
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Did not map or describe the resource
parcels in the study area by soil capatility.

Based on the adopted UGB, the Cily did nol need 1o map or
describe the resource parcels in the study area by soil
capabilily because the Cily never reached that level of
analysis. The only resource land brought in by the City was
land braught in under one of the exceptions of ORS

187 .298(3); \he City did not add any resaurce land based
on general need.

Classified resource land by current use,
which is not a valid comman circumstance
under Goal 14, ORS 157.298 and OAR
660-024-0060.

This statement does not correctly stata any applicable tegal
slandard. To the extent that the City did group resource
land by current use, thal “grouping” did not result in any
land being included or excluded from the LUGB.

Bagregated exceptlion parcels with
polential scenic or natural resources from
other exception parcels, without any Goal
5 inventory and regulatory proteclion
program as a basis for doing sa.

The City was nol required to perform a full Goal 5 analysis.
The Gily properly considered the developability of land and
found some lands not developable and therefore not
suitable, The City also estimated an amount of acreage
that was considered likely to be unavailable for
development due to various constraints and reasonably
accounted for this acreage in locating the boundary (see
Rec. 1174).

Grouped together axception and resource
parcels into UGB aliemalive scenarios
based, in part, on cost ta extend sewer
lines, instead of fallowing [specified]
methodology.

The City's appreach was consistent with Goal 14, ORS
197.298 and OAR 660-024-0080. The City is allowed o
consider “efficient accommodation of identified land needs,”
“orderly and economic provision of public facilities,” and
‘comparalive environmenlal, energy, economic and sociai
consequences” under Goal 14. There is no prohibition
under Goal 14, QRS 197.298, or GAR 660-024-0060
against considering an allernative boundary scenario based
in part on cost of public fadilities, including sewer.

Segregated exception parcels into fwo
different groups — parcels zoned Urban
Area Reserve and all other exception
parcels — when all exception parcels are
the same priority and must be trealed alike
under ORS 197.298(1){h}.

White the City did prepare separate maps based on this
distingtion, this did not result in any difference in the
ultimate UGB, As the adopted findings indicate, both UAR
and non-UAR parcels were considered on an equal fooling
as Priority 2 lands.

Resource land must be selected
based exclusively on soil
capability.

The requiremeant {0 select resource land based
solely on sail capability does not apply to resource
land included in the UGB under ORS 187.298(3).
The only resaurce land the City included in the
UGB was brought in under ORS 197.298(3), so the
City was not required io rate soil capahbility.

While the City has justified
specified need lands, it has not
shown that they cannol be
accommodated within the exisling
UGB.

The City has demonstrated that these needs
cannot be mek within the exisling UGB. See
discussion above.

The City has nol adequately
justified the inclusion of l[ands
under ORS 197.294(3).

Tha City has provided an adsquate Justification,
See discussion abave,
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K, Natural Resources and Hazards

1. Legal Standards

OAR 660-024-0020(1)(c) provides:

(1) All statewide goals and related administrative rules are applicable
when establishing or amending a UGB, except as follows:

(¢} Goal & and related rules under OAR chapter 660, division 23,
apply only in areas added to the UGB, except as required
under OAR 660-023-0070 and 660-023-0250.

0OAR 660-023-0070 is inapplicable here. OAR 660-023-0250(3)(c) describes when
Goal 5 applies to a UGB amendment:

(3) Local governments are not required to apply Goal 5 in
consideration of a PAPA unless the PAPA affects a Goal 5 resource. For
purposes of this section, a PAPA would affect a Goal 5 resource only if:

& b h W &

(¢) The PAPA amends an acknowledged UGB and factual
information is submitted demonstrating that a resource site,

or the impact areas of such a site, is included in the amended
UGB area.

Therefore, Goal 5 applies only to the extent that the City has received information
demonstrating that 2 Goal 5 resource site exists within the proposed UGB expansion
area.

If Goal 5 resources are identified within the UGB, the City must go through the inventory
process steps of OAR 660-023-0030 to the extent necessary, but may also rely on
existing inventories. The inventory process steps of QAR 660-023-0030 are:

(a) Collect information about Goal 5 resource sites;
(b) Determine the adequacy of the information;

(c) Determine the significance of resource sites; and
(d) Adopt a list of significant resource sites.

Both the City and the County have existing measures to protect significant resource
sites, so inclusion of a site on the list of significant resource sites is sufficient to trigger
the protection and satisfy applicable regulations.
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2. Compliance with Goal 5 and Implementing Regulations

The Report takes the position that the City is required to conduct a new inventory,
identify conflicting uses, and complete the Goal 5 process for riparian corridors,
wetlands, and wildlife habitat.** The extent of the City’s Goal 5 obligations is limited by
OAR 660-023-0250(3), which provides: “Local governments are not required to apply
Goal 5 in consideration of a PAPA unless the PAPA affects a Goal 5 resource.” The
City implemented measures to ensure that the UGB expansion would not affect any
Goal 5 resource. The City has established restrictions on any development or land use
approval in any area where there is a potential Goal 5 resource, preciuding any impact
on a significant Goal 5 resource until a full Goal 5 inventory and analysis is performed.
(Rec. 1238, 1255.)

Deschutes County has an acknowledged 2003 Goal 5 inventory for the county’s
unincorporated territory, including Bend's UGB expansion area, and its Goal 5 program
and protective measures have been acknowledged. The County measures currently in
place protecting inventoried Goal 5 resources in the UGB expansion area remain
unaffected by Bend's UGB expansion.

This approach is consistent with the methodology used by the City of Sisters in 2005
and the City of Redmond in 2006. These two UGB expansions were acknowledged by
the state without the requirement for a completely new inventory of Goal 5 resources
and adoption of a program to provide new levels of protection.

The City's adopted UGB avoids all 2003 Deschutes County acknowledged Goal 5
resources with the exception of the Oregon Scenic Waterway. (Rec. 1215.)

However, the City accepts that the portion of the Deschutes River within the northern
UGB is a Goal 5 resource under OAR 660-023-0130 Oregon Scenic Waterways as
pointed out in the Report. The City agrees to designate the Oregon Scenic Waterway
as a significant Goal 5 resource on the City's inventory in conformance with 660-023-
0130(2), even though the OSW reach would not be within the City’s jurisdiction until
annexation of the territory occurs. As discussed above, the County currently has in
place acknowledged protective measures that apply to this inventoried resource.

The Report would have the City conduct a broad Goal 5 inventory, not limited to sites
where factual information has been submitted demonstrating that a resource site is
within the UGB. While there is information that uninventoried resource sites may be in

% The City notes that the Department’s position has been something of a moving target. In his November
11, 2008 letter to the City, the Director states that the Department’s position is “that applying Goal 5 in
consideraticn of a PAPA means that there is sufficient information on the quantity, quality and location of
the resources to inform decisions relevant to the UGB expansion. [t is difficult to see how this can be
accomplished without the inventory being initiated prior to expansion.” (Rec. 3756.) Since that time, the
City has explained in its record and findings that Goal 5 resources were considered and addressed as
part of the UGB decision. The Department has confused the need for sufficient information with the
onerous requirement for an inventory of an expansion area that was not even established until the City
Council adopled its preferred alternative.
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the UGB, the factual information the City has received does not demonstrate that a
resource site is in fact included in the amended UGB area, other than the scenic
waterways designation of the Deschutes River.

For purposes of estimating buildable acres in the expansion area consistent with OAR
660-023-0070, the City’s findings include an estimate of about 299 acres that will be
unsuitabile and unavailable for development. (Rec. 159.) Not unlike the City's
methodology for determining future rights-of-way need within the UGB, the City used a
GIS analysis to consider potential view corridors and identify prominent rock
outeroppings within the landscape. Through the City's land development process, the
City encourages and sometimes requires the preservalion of natural features as open
space, even if they are not significant Goal 5 resources. Within the existing City limits, it
is estimated that over 200 acres of natural features and open spaces have been
preserved in this way.

The City is unaware of any other UGB expansion in which the local government has
been required lo conduct a Goal 5 inventory and process to the extent that the Director
is asking in this case. Cities have Goal § jurisdiction within their boundaries and to
some extent within their UGBs. They do not have Goal 5 jurisdiction outside their
boundaries, on private and public land over which they have no regulatory authority.
The City of Bend cannot reasonably be required to conduct a full Goal 5 inventory and
analysis in the study area until after a final UGB expansion decision. Accordingly, the
City has adopted policy language committing to carry out a Goal 5 inventory following
acknowledgment of the amended UGB, and ta require Goal 5 compliance for
landowners who seek annexation or development of land prior to the City's inventory
work. (Rec. 1255))

The Cily disagrees with the Director's Report on most issues raised regarding Goal 5.
The City is in compliance with OAR 660-023 and OAR 660-024 to the extent those rules
apply with one exception. The City agrees to designate the portion of the Deschutes
River designated as an Oregon Scenic Waterway on the City's Goal 5 inventory
consistent with QAR 660-023-0130(2).

3. Goal 5 Aggregate Resources

The Report finds that a UGB expansion does not trigger a requirement for the City to
conduct a new inventory of aggregate resources within the expansion area based on
OAR 660-023-0180(2), which states:

(2) Local governments are not required fo amend acknowledged
inventaries or plans with regard to mineral and aggregate resources or at
periodic review as specified in section (9) of this rufe.

The City did consider Goal 5 aggregate sites within the conlext of the UGB expansion.
The only active aggregate site within the UGB Is located within the urban reserve, with a
UAR plan designation (see Rec. 3942}, In 1988, the City of Bend revised the Bend
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Area General Plan regarding Mineral and Aggregate Resources and recognizing their
long term use as urban (see Rec. 6584).

4, Goal 7

The Report admits that there is no administrative rule implementing Goal 7 but still
remands a directive that the City and county should consider the information in the
Community Wildfire Protection Plan for the Greater Bend Area even though compliance
with Goal 7 is not a requirement of a UGB expansion. The City already coordinates
with the county and meets with other fire protection agencies on a regular basis. The
City staff specifically met with Deschutes County Forester Joe Stutler to discuss the
impacts of wildfire on the pending UGB. The county encouraged the City to require
Wildfire Protection Plans for subdivisions that develop on the fringe of the City. Bend
Fire Marshal, Gary Marshall, submitted a memo into the record to outline additional
measures the City may adopt for enhanced fire protection. (Rec. 3932.) The City is not
required to do more than it has done. The Director’'s position on Goal 7 is outside the
range of the Director’'s discretion and is unsupported by relevant law. The City
disagrees with the remand item to comply with Goal 7.

L. Procedure
1. Notice

The Report takes the position that the City violated ORS 197.610 by failing to provide
adequate notice of the proposed amendment to the General Plan. The City strongly
disagrees. The City provided timely notice to DLCD, and properly amended the notice
as circumstances changed. The claim that anyone has not had an adequate
opportunity to participate in the process, respond to submittals or present their positions
is absurd. The City provided DLCD with the notice required by ORS 197.610 on June
11, 2007. (Supp. Rec. 1587.) The city amended this notice to DLCD on October 8 and
20, 2008. (Rec. 4920.) The City also provided property owners with the notice required
by 1998 Ballot Measure 56 (ORS 227.186) before evidentiary hearings held in July
2007 and October 2008. (Rec. 5072, 10390.)

The City’s notices complied with all applicable requirements of ORS 197.610 and OAR
660, Division 18. There is no basis for remanding for additional notice.
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PART THREE -- CONCLUSION
For the most part, the City acted within the range of discretion allowed by law in
amending the UGB. Most of the criticisms of the City's action in the Repaort lack a legal
and/or factual basis. The City requests that the Commission:

1. Acknowledge the PFPs as to areas within the existing UGB/City;

2. Affirm the City's decision an the UGB expansion except to the extent that the City
has conceded deficiencies in this document; and

3. Remand solely to address the acknowledged deficiencies.
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APPEAL BY THE CITY OF BEND
OF
THE DIRECTOR’S DECISION
ON
THE ADOPTION OF BEND’S

REVISED URBAN GROWTH BOUNDARY
EXHIBIT A



EXHIBIT A

Chapter (60  Land Conservation end Development Deparément

(h) All the partclpating local govemnments agree Lo apply this
divialon for work 1asks umer the judsdlotion of mor than one Joeal
pEoveraménl; and -

{=) The lacal gavermment provides wiitten notiec b the depart-
ment, If application of this dlvlsion wiil extend the Ume necessary to
epmplete a work task, the direclor or the commlssion may eonsider’
extending the flms for completing the wark 1ask as provided in OAR

660-025-0176,
Stab Auhs ORY 183 & 197
Saas, lwplemeated: GRS 197.040 & 197.225 - 197245
Bt LOD0 2-1006, £ 83096, cort. ££.9-1-96

DIVISION 24
URBAN GROWTH BOUNDARIES

660-024-0000 -
" Porpose and Applieabllity -

(1) The ruies fn this divislon clarify procedures aid requiremgnts
of Goal 14 yegarding local govormment adoption or amensiment of a
urban growth boumdary (UGB). :

(%) The nules In this division interpred Goal 14 as amended by
Laud Congervation and Developrent Commission {L.CDC) an of after
April 28, 2005, and are not spplicable fo plan amendments or land use
decislons govemed by pravicos versions of Geal 14 giill in effect,

(%) The tvilaz jn thys division are effestive Apdl 3, 2007, except
as follows: ‘ . -

{n) A local govermment may chooso ta epply this divisfon pror
o Aprit 3, 2007, ’ ;

(b} A fooat govermmgnt may choose (o not npply (his divisiod In
a plan meadmeat coacoming the svaluatlon or amendment of s UGB,
regardloag of tha dalo of that ameadment, 3F the local government ini-
dated the evaluatlon or anendrent of the TTGE prer to Apdl 5, K07: »

(e Por purpoxes of thiz rele, “inltiated” means that 1lie Iocal gav-
st olther - - -

{A} Issued the publlenotice speciffed In GAR 660-018-0020 for
Lhe proposcd plen amandmenl concemning the evaluation or amend-
meat of the UGRs or - - -

(B) Recelved LCDC appraval of a periodie review work prograni,
that inclndos 8 worlk 1ask 4o evalvate the UGH land supply or amend
Lhe LKGB; . . NN
. {4} A locul govemnient oholce whether 16 apply this diylsion

st Include the ewtiss division and niay not dilfer with respect fo indi-

vidual rales n the division,
 Stat, Aoths ORS 19.040, Gther Ao, Statelds Blansing Gaal 14
St Iglcnrgad! RS 195015, 185036, 197.95 - 19731, 19,610 - 197,658,
Hki: LCDD 82006, X 10-19.06, sen o8, 455 07

660.024-0010

. Definltlong  ~
In this division, the dafinitions in the atatewldo goals and the fol-

* lowing definiions apply:

(1) “Local povemment” means a eity gr caunty, or 4 metropolitan
service disrict desodbed (n QRS 197.015(14),

(2} "Safo harbox™ moans an optional eotivgs of aclion thal alocal
govemment may uso o sadsly a requirernant of Cloal [4, Usoof n safe
Tarbor presexibed in this divislon wilt salisfy (he reqoirernent for which
it Iz prosoribed. A safe hatbor le not tho oaly way or necegapsily tha

roforred wWay $o comply with & requirement and i is pot Intended to
Intorpret the requirerent for any pucposs oller \han applylng a safe
. harhor within fhis division,
{3) "UIGE” meens *nibsa geotvih boondary,”
() “irban amee” means the lead withle a 0D,
St Auih ORE WPLGIC O St Seewdde Plunlng Geal 14
iig}t% gﬁmw RS 195015, 155626, 197,285 « 197314, 157,510 - 197430,
PaleLs LD 62005, L 10-19-05, cert o, 4-5-07

660-024-0020 ) )
Adoption ar Amendment of s UGH
_ (3)AD statewide goaks and releted ndminlsiratve nies ang appli- -
eabls when establishing or snendiog a UGD, except as follows:
{a) The exceptions process In (oal 2 and OAK 660, division 4,
$s notapplicable unless o lucal government chonses 1 iake an excep-
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tica fo a pertoular goal requirement, for example, a& provided in AR
660-004-0010(1); S

(b) Qoals 3 and 4 ere nat spplicable; ]

(¢) Coal 5 and related rules under OAR 650, division 23, apply
anty in areas added to the UCE, except ax required under OAK 650-
023-0070 and 660-025-0250; :

(d} “The irensportation plasalng nols eqolremenls voder OAR
660-012-0060 need not be eppiled fo o UGB amendment if the land
added 10 the UG 13 zened ss nrbanizable [and, either by relainiog the
zoning thal was assigmed prior Lo-inclusion In the boandary or by
assigming Iateriu zoning that doss not allow development that would

© generata mare vebicle trips than development aliew;d by the zoning

aselgned prior to Jucluslon fn the boundacy; <
{5y Goal 15 12 not appleakle to land added fo the UGB valess the

 laud {s"within the Willametto River Greonwiay Boundary;

{f} Goals 16 to 14 are not appReable to Iand added 1o he UGB
unless the Jaud ls withln a eoastal shorelands boandarny; .

{) Coal 19 s not applicable 10 n UGR amendmont,

{2 The UGB and amendments 1o the UGE must be showa on the
city and eounty plan sud zone waps f & scal sufficfent to determine
which partiewlar lole or partels are Inchuded in the UGE, Where o
UCB 4ées oot fallow Lok or parcel Moss, the map must provide suff-

elent information to determine the precise UGB location,
Sul Avth.; GRS 1IN0, Ciker Ruth, Sotawhls Planning Tod 14
Hiary, Inpleenibd: ORS 11015, (95054, 197,293 - 11314, 197,610 - 157,850,

197,64 .
Hhl: LCDI E-F00H, 1, 10-[3-02, cerL. of, 4507

400-024-0030
Populallon Forecasts .

. (1) Coumtles muat adopt and malnluin 4 coordinated 20-year pop-
wlatlon foreeast forthe connty and for each urbag area within the coun-
ly canslelent with slatuiory cequirenttnls for such forecasts under ORS
195,025 and 195098, Cities must adopt s 2{--year popuietion forcast
for the urhan aren congislent with the coordlnated county forecast,
excopt that a metropalitan servlee distiot must adopt and malntajn a
20-year populaten forecast for he area within iy jusisdietion. Tn
adopting the coordingted forooast, local governmenis must follow
applicable procedures and requirements in ORS 197.610 Lo 197.650
and mugt provide notice to all other [ocal governments in e county,
The adopled forecast must be included in the eomprekensive plan or
in a document referonced by the plan, | .

(2) The forecast mvsk be develoged uging commonly ascepied
practices and standads for populatlon forcessting used by profossional
prictitioners in the fleld of demography or ¢ootomics, and must bo
based an current, vallable and ohjcctlve sources and veritlatie factual
information, such as the most recent lonp-ranjze forecast for the county -
publisbed by the Orepon Oiflce of Beonomic Anafysls {OBA). The
forecast must take uio gecount decumantsd long-tann domapraphlo
trends a5 well as recent events that have a reasonablo Iikelibood of
ehanging histarical trends, Tha poprlatlon forecnst (& an estimate
whileh, glthouph besed on the best availsbio information nod methnd-
ology, should not be'held to en unseatonsbly high level of precizion.

{3) As o sife haibor, I a coordinaled poptiation hmecasl wag:
adopted by aeounty withis the provions 10 yeums but does not provide
a 20-year forecast for av whan area ef fhe iine o city Initialcs an eval-
uation or amemidmeal of tho UGB, 2 <ity and couinty may adopt an
vpdated fovevasl for e uxban ares consistent with thils seotion, The
updated foreeast ia deamied tn corply with applicatils goals mid lawe
regarding papulatlon forecasts for purgoses of the coment TTOH eval-
matlon ar amendiment poovided the forecasl:

() Is adopted by the clty and county in acenrdancs with thy
notice, procedunres and requirements descrbed Im aoetion (1) of this -
rule; and )

(1) Bxtends the corment urban area forecast 1o 4 23-year pedod
commencing on the date daiemnined under QAR 660-024-0040(2) by
uslog the same growth iend for the urban arca sssumed ip the eaunty's
currenl adopted forecast, o .

(4) As a safe harbor, a olty and county may adopl a 20-year fore-
eeal for an urban area consistent with thls gection. The forecaet 1a
deemed to comply with applicable goals and lows rogarding popula-
tion forecasts for purposas of the current UGR avaluallon or amond-
ment provided the forecast:

Oregon Admlnisizatlve Rules Campllation
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(2).Ir adopted by tho eily and connty in accordance with the
nnltiee, procedures and requirements deserdbed in section (1) of this
ruley . ' ’
(&) 13 hased an OBA's population forecast for the county fora 20-
year poriod communcing on the date determined under OAR 660-024-
(040(2); gud ) :

(0) Ia developed by sssuming thot the urben aces's shars of the
forzeasted county population detarmined in subsection (b) of s ie
will bo the Bame 48 the urban area’s olureat share of coufity papulation
hased ontho most recent pestificd population estimates from Portlend
Stato Untverity and the most rcent data for the urhan arcs published
by the .8, Ceosus Buresu. " .

St Auih1 ORS 197.040, Oher Augk, Suatew(da Plannleg Goal 14

B Gl;nplunun&dc NS 138,005, §95.065, L97.295 - 191914, 157,600 « 137.65),

Hist=LEDD R2005, & 11806, carl ol 4307

66 0-024-0040 . )

Land Neeql . N
(1) The Y38 musl be baged on e edopled 20-year population

forgenst for the urbed arcg desdribed in DAR §60-024- 0090, and mast

* provide for aeéded honsing, employment and other urban vses such

a3 public facilities, steooty and roads, schools,

mﬁmgé«ngiamiag period conststent with tho land need vequire-

moenis of Goal 14 sndthis role, The 20-yenr need determinations are -

pstimates which, although based an ihe best avaifable information and

methodelogies, should not be held to an vorsasonably high Jevelof

preclsion, . .
€ IE {he UGB analysis or amendmont is comducted as partofa *
pardodic review work progeam, the 20-year planniug perdod must com-

mence onthe date Intlally schedaled for eompletion 6f the appropriate |

work tazk. If the UGA analysis or amendment is conducted as a post-
acknowledgement plan amendment imder ORS 197,610 to 197,625,
the 20-year phamning poricd must commencs either:

- (ag On the data initial? seheduted for finh] adopton of the
amendment speokficd by the local government i the initial notice of
the amendment requived by OAR 666-018-0020; or

D) IF xnorg recent Ihan the date detersained 1y subsection (a}, at
the begiuuing of the 20-year period specified in the conrdinated pop-
ulation foreeast for (e urbin area adopted by the clty and county pur-
suant to OAR 660-024-0030, anless ORS 157.296 mquives o diffaent .
date for Tecal govemmonts subject to that statals, ;

(3) A Yocal govemineit Inay roview and amend the UGB jncon-
sidemton of ono calogory of lund need (for sxample, housing need)
without a simuHaneous toview smd amendment in consideration of
other categories of lund heed {for sxamgple, employment need),

(&) 'Ths deformbrstion of 20-year maidontial land weads foran
nrham arca rst bo consiskent with the adopted 2-yeur coordinaled
population forecast for the urhan aces, and with the roguirernents for
detersiining hovsing needdln Doal 16, OAR 660, division 7 or 8, and
appdieabls provisions of OR3 197.295 [0 197.314 and 197475 to

197.49

i Exespt fora olitan sarvies district described in ORS
107.015(14), tho daterminatlon of 20-year ympldyment Iand need for
_anurhan area st somply with applicatls roquinmients of Goal  and
OAR 66C, divisTon 9, and mnst includp a determination of the need for.
aghort-terns sipply of Tand for smployment uses consfstent with OAR
660-009-0025, Bmployment land need may be based on ad estimale
ofjob growih over fhs planntng pedod; Jocal govermment rust provide
a raasongble jugkification for the joh growth estimate but Goal 14 docs
not regulre that job growll estlroates necgagacily bo proportional fo
population growily '

(6) Tho deternduating of 20-year land riedds for trensporiation

and publio facilities for &n urban area must y with applicablo
requirements of Goals 11 aod 12, 1ules la GAR. divizicng 11 and
12, and public faciliies requiremente.in ORS 157,712 and 197.768.
The determination of Facility needs muost alsocomply with ORS
195.110 and 197.296 for focal g@ve;nmmggcciﬁndin those statutes,
. {7) 'The following eafs hachors may be applled in determining
housing neada; . - -

_ {a) Local governaeuts mey estbmate porsons por household for
the 20-year piaa;xé? éeﬁod wstng the persone per household for the
uthan ares indlo the mmogl corrent data for (he yrban ares pub-
Tished by the UL, Censua Burean,, '
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pasks and open space

« (b)Ifa local poverniment does not regiiate govemment-assisied
houslng differently then other housing types, it [s not required to eati-
mate the need for govornment-asaisied howsing ag & separate housging

typo.

() IF'a local government allows manufactured homes on fadivid-
val lots es a peemitted use jn gl resldential zones that allow 100t fower
dwelling unilts per ret bulldable aces, it fs not aeceasary fo providoan
estimato of tho zeed for menufaptured dwelings on indlvidusl Jots,

{d) Tf a local %gigmment allows manufaciued dwolllng parks
requlced by ORS 197475 10 197490 In &l areas planned aod zoned
fof g residentlal density oFshx 4o 12 unils per acre, B separato sithnats
of U nesd for menofachved dwelling parks isndirequited. -

. < (# The fullowlag gafe harbors may be applied m detemanlag
amployment needs: - ]
* (n) The locol government mny estimate that the eorent momber

" * oEjobs in the urban erea will grow during the 20-year planming period

ata ralo eqnal 1o clther : " Lo .
{A)The comnty ormgional joh gmwth rale providedin the most
recont forecsst published by the Oregon Bmployment Depariment; or
{8 The populatidn growth ate for the urhan area In tho adopted
%%g:ar coostinated populatlon foreenst specified in UAR 560-024-
{b} Ajocat goverpment with a popilation of 10,000 or lese niay
asgurna thint retail and service comrmercial land noeds will grow in
diteet propurtion to the forcessted nrhan arga population growth over
theﬂwygarplanninfgpedvd. Thisuale harhor maynot be used to deter-
ming chuployment lad needs for seetors other than retail and sereies
commesclal, | . .- -
(9) As a,zafo harbor durdng perlodie revivw or other [oglslativs
roview of the UOB, o lned] government may ssiimate that B 20-year
land needs forstreols and voads, pads and school facilitles will ogath-
er regnlre an eddidoual aoonnt of Jand equal to 75 percent of the nel
buildable seres detarmined for mid@ntia%?aﬁé weeds under section {4
of this nile, For purposes of this rule, 2 "Net Bulidable Acrs® conslsts
of 43,560 square fout of residendatly designated bulldabls land, atter
exchuding prosent end falure rights-ofway, restieted hazard fress,
pablic open spacos and rostriesed sesobyes protectian areas,

Seat Auh ORS 192,840, Ceher Ak, Slatswide T %amm
g, é?iaﬁwemwéz GRS JESDS, 195004 157205 - 152314, 190410+ 197.650,
913 - :
.. T HELLEND 3006, L 101904, eent. of, 4507
§60.024-0050 - |

- Land Toveahicy and Rexgonse to Deflctency

¢1) Whea evaluating or amending a UGE; a local povernment

. mauat Iaveniory land tuside tho TBGR {0 detarmine whether there 3 ade-

to accommodats 20-year needs detor-

quafe develepment capacl
0. Bor msidential {and, the bufldabls land

mined In QAR 6§0-024-0

- invgniory muat neduile vaeantand redovelopatie land, and be condast-

ed I pecondanes with DAR. 660-007-0045 or 660-008-0010, wihichev-
er s applleable, and ORS 187,296 for local goverimants sublect (othat

" glahite. For employment laod, the Inventory must nclede sultabls
. vacant and developed Jand doslpnated fér Industral or other Mpdlgg—

m‘eng {1%33, and must b conducted in accordance with QAR §60-
JOL3(3). . oL .
(23 As sefo harbons, alocal govorament; sxcept a clty withapop- -

wiaton aver 25,000 or a mefropolimiservice didtdet desedbed n ORS -
1F2.015(14), ay wee - the following sssumptions n fuventorylng
Buitdabls lands to aceomimodate houslng nestds:

. (&) The Al potentiai of develuped sesidential Iotz or parcels of
one-half nore or more may be determined by subeacting vue-guater

" acre {190 square feot) for the exlpting dwelling and assoming that
© the rersatnder Is bubidable [and; . .

£b) Baclsfing Iots of Jcss than ons-half aces that are currently oscut-
pied by a residugee may bo assomed to be fully developed,
{3). Ay gafe hashors when inventorying Jand to accommwodale

industrinl and other employment needs, a<local goverment may

assume hat a Jot or parcel {8'vacant ifit in .
(a) Equal to o7 fargor fhan one-bislf acre, 4f the lot or parcel does
not contein a permarnent bulldingar .
., (b)Y Byual to or larger thon fiva acres, If less than one-half acee
of the Iat or parcel is necopied by o permanent bullding,
{4) I the lavenioty demomstrates thut the development eapacity

" of land Inside the UGB 19 Inadequate to gecommpdate the-eatlmated

20-year needs detecrined imder QAR 660-024-0040, the locat gov-

Oregon Adminisicative Fules Compllation
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ernment must amend the plan 1o satizfy the need defiolency, althar by
Increasing the developmant capesliy of 1and already loslde the city or
by expending the UGB, orhoth, and in accordanpe with ORS 197.296
whare appliceble. Prior to expandiug Lhe UGE, a local govermment
naust demonstrate that the estimaled needs cammol reasgpably be
accomsiodated on 1and slready 1ngida tho UGB, Changes fo the TGD
mast be determined by ¢valuatng allernalive hoandary locatlons con-
slsfent with QAR S8)-024 -0050, . ' :
(5) When {axd ]z added (o the TIGB, the local govemment must
assign appropriats wrhao plan deslgnations to the added Iand, zonsis-
tent with the pacd deieminalioa. The local government musl also
gpply approprete zoning 1o the pdded Jand consjalent with the plan
dpslgnation, or may malntaln the lend as urhauizable land zliher b

reteining the woning thet was assigsed prior to nchuslon in the bound- -

ary or by agplying olher inferin zoning that malntalns the Jands poten-
tiat for plenned urhen development untll the land is mezaned for the
planned urban uses, The requirements of ORS 197,296 reparding plan-
rirg and zonlog also apply when local governments specified in that

slafulo add land to the UGB, .
Siat, Avth.: ORE 190040, Othar Avth. Stalowida Planning Gual 14
S;’u. Implemented: GRS 195,005, [95.006, 197,205 « 177314, 197,610 « 197650,
197.764
Mgk LCDD B-2006, K, 10:19-05, s, e, 4-5-17

660-024-0060 .

Doundary Location Allernatives Analysls

(1) When considering a UGR ameudniat, 8 1peal govemment
musi deternbile which lnnd io edd by éveluating sl fernallve boundacy
locations, This determination mnz1 be cosglgient with Me priorty of
land speeificd in ORS 197,298 end the boundary [ooetion faclors of
Guosl 14, as follows:

(&) Beginning with tho highest priceity of land svalloble, a loeal
governnioat must detennine whieh land in thet prierity ks suitable to
aecommodato tho weed dofieicney detormined wndex S60-024-0050,

{L) If the amount of snilable land in the frst pdoriy caiclgnry
excezds the amount neecssary (o satdely the need deficieney, alocal
government must apply e location fuctors of Gonl 14 o choose
which Iond in that prfority 10 fnelads fn the UGH,

. ) H the amoint of subtable land in the fiest priority calogory 1s

not adequate to satisfy the idoctlled nosd deficleney, a lotal govern-
tnent must determine which land in the wext pdordty is sultable to
geoommadale Hie vemelining need, and procesd tsing the same misthod
;;x:aiﬁf;ﬂin sub:iclions {a) and (b) of this sectlon undil the Inad need
3 focD

(@) Notwlthstandlog subsection (a) through () of thia seetion, a
lacal govemment may conslder land of lower pHorify as 3peeified In
ORS 197.293(3). of detarmin " )

. (&) For puposes ig rule, tha det glion of suitable land
"] ammocgre Jand needs raust ingliude coosideration of any suitabil
ity characterlslles specified under section (5) of this rule, as welf as
othier provisions of law applicable in determbing whether Jand is
buildahle or suitable,

(2) Notwlthstanding QAR §60-024-00504) and subsection ($Hc)
of this nule, except during pedodie review or othor leglslative review
of the UGE, a local government may spprove an apphleation wder
ORS 197.618 to 197.625 for a UGB amendment progosing (o add an
amount of kuid Jess than necessary fo satlsfy the land need deficloncy
© determined under GAR 660-024-0050(4), provided the pmendmcal
complics with aif other applicabls requirements,

{5} The boundary Jocation factors of Goat 14 are 1ot independent
critesla, When the factors s applied (o compare allernative boundary
locations and to determins the BGB locdtion, alooal governaent must
ghow that ull Whs factors wers consldared and balanced. .

{4} In dctermining allernalive Jand (or evaluaion wider ORS
197,398, “land adjacent to the UGH" ls nol Simited (o thoge lols or
paredls that abut the UGB, but akeo Inelndes land in the vichnity of the
W that 1as a reazorablo potentiaf ko satlsfy the identificd need dofi-
glency, . .

*{5) If a local government has specified chamclorigtics such ag par-

el size, topography, or Pooximity that ave necewsery for laad to be sult-

abile for an Identffied nezd, the Ipeal government may Heait ite oonsid-
eration to land that hag the specified charsoleristics when it condusts

the houndary tocation altematives analysis and applies QRS 197.298,

. {6) The adopted findings for UGB adoption or amendment must
describe ormap all of the alternative areas gvaluated in the howndary

localion altemalives analysis, If the analysls involves more than one
parce] or area withic a particulae priodty caregory In ORS 197,298 for
which girremetances are the ramo, these parcals or areas may bs con-
sidared and evaluated a# u slogle group,

{7) For purposes of Goal 14 Boddery Location Fector 2, “public
Tacifities and serviced!' means water, sanllary sewer, storm waler man-
agement, and franspottation facilities, :

(8) The Goal 14 boundaty location delarmination requlres eval-
uation and comparizon of the relntve costs, adventages and dlgadveg-
{ages of alternative UGB expansion arcas with reapact o the provislon
of public facililles and services needed to whanlze altcinative beand-
ary Jocations, This evaluation snd comparizoa must he conducted In
coordination with servles providers, inciuding the Oregon Department
of Transpostation with regard (o impacts on the stale tamsportation
sysiem. “Coordination” Includes thmely notios to serviee providers and
the considerativn of evaluation methodoloples recommended by ser-
vice providers. The evaluation and comparlson mus) Ineluds:

fay The impacis o existing water, sty sewer, storm water and
trangyortation facilifes that serve nearby aveas slrendy ingddo the UGE;

) The eapacily of existing public fucilitics and services loservo
areae glready Inside (e WGB as welk as areas proposed for addition
1 the GGB; and . L ' . :

(c) Tha need for now Imnsportation faefiftiey, such s highwayy
and other roadways, Interchnges, reerals and solfeckors, 2ddldonal
seavel lanos, other mufor Improvements on sxisting oadways and, for

arban sreas of 25,006 or more, the gzovfgi{;{; of publio transit service,
$iat. Auch: ORS 197,690, Odlize Auth, Stasewids Plaaning Gosl 1
éxg% é{;p}m{ﬁ% CRS 195015, 175005, 197.205 - 197,384, 197800 - 191690,
AL LCOD B2006, £ 104906, cers o, £.577

460-024-0870 .
UGH Adjustrents .

(1) A Jocal government may adjuit the UGR at any time to befter
achleve the perposes of Goal 14 and this divislon, Sueh adJustment
may oceur by adding or removing land from the UGH, oc by oxchang-
Ing land tnsido tha UGB for land outslds the TIGH, The requirernents
of section (2) of this rule Bp};]b' whon removing land frnt the UGB,
The requitements of Goal 14, this division, end ORS 197,258 apply
when land is added (o the UGB, including land added in exchango for
land removed, Tho requirements of ORS 197,226 may alse apply
when land is added to 8 UCIB, as speclfed In iar slalute, If & 1oea!
government exthanges land Inaldo tho UGB forland suislde the UOD,
the apyhicalie local governmont must adopt appropeiate numl zoning
designations for the fand removed from the UGE before the local gov-
eratrent applies ORS 197,298 eud other UGB locallon requireme s
necessary for adding land to (he UGB, -

(2) Alecal government may ressiove fand Hom & UGH followlug
the grovedurss mnd requiremonts of ORS 197,764, Alicenatlvely, a
locat government may remove land from the UGB following e pro-
caduros and regulrements of ORS 107,610 o 197,650, provided it
datermines; C

{8} This removal of land would not vielals appllcable statewide
planning goals; )

{b3 The UGB would provides 20-year supply of land for estimai-
od nseds alter the Iand is removed, lakiog inte consideration land -
sdded 1o the UGE at the same Hme;

() Publie facilitles agreomenty sdopted under ORS 195.020 do
not pravide fior urban services on the suhfect land, unloss the publie

“faclliffes pravider agrees 10 removal of the lend from the UGB;

{d) Kemoval of the Jand dogs not préclude the efficient provisiea
of urban services 1o uny other buildable lend that remains inside ths
UGH and - .

{6) The Jand removed from tho UGB js planned and zoned far
rural use congistent with alf applleable lews. . )

(3) Notwithstanding sectlons (1) and (2) of this rlo, uloca goy-
emment considering 4n exchangs of land may rely on s scknowl-
cdged populalen forgcast and land necds analysis, mther than sdopt
anew forccast and need analysis, provided the [and sdded to the U
Ia planned for the sarme uses and at the sams houslag or employmen!
denalty &g the land removed from the UGB, and providad; )

(a) For residential land, Lhe amtoant of buildable land added 1o the *
UGB is snbstantially egoivalent io the amobnt of bulldeble fand
removed; or ‘

Oregon Adminlsleative Riles Compliadon
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{b) Far Induskrial or other employment Jand, the amount of euft-
able Tend edded 1o the UGB js substaniizally equivalent fo the amount

of suitable land removed. .
Stal Authiz GRS 192040, Dhier Anh, Statevdde Blanelog Goad 14
s;arm Implemented: ORS 195015, 195,036, 197.205 « 197,314, 197,610 - 197,650,
157764
Hist: LCDD 82006, £. 19-19-06, ot £, 45-07

DIVISION 25
PERIODIC REVIEW

660-025-0010

Purpose -
" - ‘The purpoac of this division s o camy oot the state pelicy ouf-
lined in ORS 197.010 and 197,628, 'This division is Intended to imple-

ment provisions of ORS 197.626 theough 197,846, The purpose for

perdedic review i to easire that compeehensive plavs god land uso reg-
ulations remalnin compliance with the statewide plannlng gosls adopt
ed pursuant 10 ORS 197.230, and thal sdeguate proviston for needed
‘housing, econcmic dovelopment, lransportation, publle faclililes sed
services, and urbapization ale coordinated as deserlied In ORS
197.015(5), Poriodic Revinw is n capperative process hetwosn tha
stata, lucal sovarsments, and olher fmorested persona,

St Al RS 383 & 157 .

Sty Tnplemented; ORS 197,623 - 197 646

sz LOVHC 1-T59, 1 & oor o, 328 9% LCDD 3-2000, £ S, of, 2- 1405 LO0D
3200, L ead of. 5+7-04; LCD d 2004, [ & caav o 31905

G60-025-0020
Definltong

For the purposes of thiz divigion, tha definiticns cculgined In
ORS 197,015, 157.30), shall apply unlexs the eantent roquiroa other-
wlge. In additlon, the following definitions apply:

(1) “Beonotlo Revilalizalon Team” mesns the tenen calatilished
under ORS 284.555. ’

(2) "Biled” or “Submitled" means that the required documents
linve been recelved by the Department of Land Cosservation and
Development at its Salom, Orogon, offlee, :

(3) “Flnal Declsion” meana the completloo by tbo local govems
ment-of 2 work task on an approved work peagram, eluding tha
adoption of supporting findings and any amendments to the compro-
hensive plan or land use rogulatlons, A declslon I final when the Jocal
govamment's decision le transmitted to the depsartmeny for review.

(4) “Metopolitan plannfog orgaufzation” means an orgenization
located wholly within the State of Oregon and destgnated by the Gey-
ernor fo coozdinale ransportation planntug in an webanized aren of the
stato pursunut to 49 USC 5303(c), .

(5) “Objection” means a written eomphaint concoming the ade-
quacy of an ovaluaiion, proppsed work progear, or complcled wark.
task. . '
(6) "Participated at tha local Jevel" means lo have provided soli-
slantivo comment, evidence, documents, cotrespondence, or testimony
to the local govemment duriug the Ioeal proceedings regarding 2 deci-
sion on an evaluation, work program or work task,

T (1 Work Progravs” means o.dotailed Yisting of tasks ncoessary
to rovise or asnend e focal Sompichensive plan or land use regulax
tone fo ansuns ke plan and rogulations achdave the statewide planning
goalz, A work progromnwst indicate the date thateach work taskmust
. bosubmitted t0 15e depaniment for paview,

- {8) "Work Task’ or “tack™ means nn actlvity, that ks included on

an spproved work progzam and that generally maults §o an adopted

amondment {o a corprehengive plan or nd vee regulation.
S, Atz ORS B3 & 197 -
Buls, Inglenteniod: QRS 102,015 & (97438 - 190.448
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560-0150430 -
Perdodlo Roview Schedale - ;

(1) The conxvission sl approve, and updalo a5 nocessiry, o
sehedule for periodle review., Tho zche dule must includa o date when
each local goveroment must bo senta leiter by the department request-
ing the local government lo cemmenies the perdadie rvlew procoss,

(2) The selredule doveloped by the coramission rmest raficet tha
following: .

(c) A clty with a population of more than 2,500 within g
naetrogolltan planalng orgenisitlon or & metropolitan service dlsmic
shall conduct periodls revlew avery sevon years after complelion of
tho previour perodfe review.

(b) A cily with a population of 10,400 or moie lnglde Tt wrbas

growth boundacy that is nof within a memopediies planning organizg-
tlon ghall eonduct gnriudic review every 10 years after complefion of
the previous pedodle mvipw. ’

{£) A county wlth a pontion of its papulatfont within the urbag
growih boundary of a city subject to periodie review under this section
shall conduct petiodic review for ibat portion of tho county according
to the sehedule and work program get for the clty. )

(cdy Notwithstanding subseeiion {e) of this section, If the schedule
get for the county is specificas to that portion of the county within d:e
urban growth boundary of a city subject to periodic raview under this
seetlon, e county shall condudt periodic review for tat pertlon of
the county aceording (o the achedule and werk program set for the
county. .

‘(3)Tha cormisslon may establish o schedule that vares front the
gtandands in wection (2) of this rule if necessary to ecordinate approved
porladin review work proprams or lo aceount for speclal chrobm-
stances, The commmission may sehedule a local povernment's perdodile
revlow carkior than provided In scetion (2) of this rale If necessnry to
ensure that all Tocal governtmants in a region whose land wse deeislons
would significandy affeet other lacal governmeuts o the roglon are
condueting periodlo review concurrently, bul'not saoner than fiva years
after completion of the proylous perlodio review. -

) The director must malateln and implement -the scheduie,
Caples of the schedule must be previded upon request.

Sut Az BRE 197.040 & 197,503

Bial, Jonplementes?: (T3 197,528« 197645 :
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#60-025-0035 - '
Initiaiing Pectadic Review Oulside the Schedule ]

{13 A Jooal goverpeesnt may request, and the commission reay
approvs, Inftation of perladin yeview not vtherwise provided forin fhe
sthedule established under OAR 560-025-G030, The request mst be
submitted to the cormmission along with Justificatton for the requested
action. The Jusification must Include o statersent of local giroum-
siomces that warrant pododie reylew and Identiflcaian of ihe stalewlde
plarming godls to be addeessed.

{2} Tn consideration of the request filed pursnant to seetion {1,
the comntission mpst coneldor the peeds of the jurisdicton to address
tho #ssuefs) idenEfied ln parladic review, the interelationships of the
statewide planning poals io be addressed in the periodio revlsw projec,
and other factora the commiselon finds relevant. If tha comenission
approves the requese, tho provistona of this division apply, axcept as
provided in sectlon (3) of thls rio. ’ o

(3) The Beonomla Revitalization Team may work with o clly la

cmate a voluntary comprehenslve plan reviow that foenses on the

unlque vision of tha eity, instead of conducting a standard pedadic
review, if the team identifies 4 clty that tha tean determines can bensfi
From a eustomized voluninry comprehensive plan zoview, Tn ouder for
# voluntary compreheasive plan review to be intiiated by the conmis-
sion, the city muet request Inlidution 'of such a modified periodic
tevlew. The provisions of fhis divlsion epply cxcept as follows:

() If the cliy {s subject to the parlodle reviaw scheduls in 0AR
660-025-0030, five periodle raview wider tds eection will rot replace
or delay the next schedoled periodio raview;

{h) If tho city misses & deadline related lo an ovaluation, work
progeam or work task, including any axtension, the commission must
{erminata the svaluation, work program, or work taskor Imposs sanc-
tons purshant to QAR 650-025-0170(3). )

(4) If the commidssion pays the costs of e local government tiat
1z not subject to QAR 660-125-0030 to perform new work programd
amd work tasks, the comumiysion may require the local government lo
coiplete poriodic zeview when the local govemnment bas ndt eomplet-
ed perodic review within Lhe previons flve years If;

{a) A dlty has beon growing faster than the annual population

* growth rate of the state for five conaecutive years;
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Exhibit B

OAR 660-025-0140

Notice and Filing of Objections (Work Task Phase)

(1)

(2)

(3)

After the local government makes a final decision on a work task, the local govemment must notify the department and
persons who paricipated at the local [evel orally or in writing during the Jocal process or who requested notice in writing. The
local government notice must contain the following information:

(a) Where a person can review a copy cf the local government's final decision, and how a person may obtain a copy of the
final decjsion;

(b) The requirements listed in section (2} of this rule for filing a valid objection to the work task; and
(c) That objectors must give a copy of the ohjection to the local government.

Persons who participated at the local level orally or in writing during the local process leading to the final decision may object
io the local government's work task submittal. To be valid, objections must:

(a) Be in writing and filed with the department's Salem office no later than 21 days from the date the notice was mailed by the
local government:

(b} Clearly fdentify an alleged deficiency in the work task sufficiently to identify the relevant section of the final decision and
the statute, goal, or administrative rule the task submittal is alleged to have violated;

(c) Suggest specific revisions that would resolve the objection; and
(d) Demonstrate that the objecting party participated at the iocal level orally or in writing during the local process.

Objections that do not meet the requirements of section (2) of this rule will not be considered by the director or commission.
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Objection to the UGB Adoption

Date
Received

Objector

Summary of lssues Raised

Valid / Invalid Objection
Consistent with 6§60-025-0140

David Allen for 5/07/09 1) The City impermissibly “re-zoned” lands within the proposed | Valid - Not all issues addressed
Tumalo Creek UGB by adopting the framework plan (economic fands & ASl’s); | identify specific statute aor goal of
Development, Violation of Goal 2. alleged violation. Nonetheless, it
LLC. 2) ASI's do not meet Goal 5 for designation, is possible to determine the issue
3) The City's PFP did not consider more caost effective of concem.
alternatives. .
Corinne 5/07/09 City does not provide Goal 2 factual basis for designating Valid
Sherton for portians of the SSG's property for Surface Mining when the
Shevlin Sand designated areas cannct legally be mined.
and Gravel
Gary L. 507109 1) City failed to demonstrate that the Comp. Plan and proposed | 1) Invalid - Does not camply
Vrooman for UGB provide sufficient buildable land to accommodate the with 660-025-0140(2)(c); did not
DSL projected housing need. suggest specific revisions to
2) The inciusion of UGB lands does not comply with priority resolve objection, only fo
reguirements in CRS 197.288. conduct an analysis as required
3) City failed to conduct Goal 5 inventories and analysis. in ORS, OAR and by the DLCD.
4) Transportation analysis for UGB was improperly 2) Valid
implemented and is incompiete. 3) Valid
4} Valid
Andrew Stamp 5/07/09 City’s proposal understates the land need for right of way and Valid
for Mark therefore fails to comply with land need reguirements of QAR
Anderson 660-040-0040.
Harold Simpson 5/07/09 Property was originally in the boundary and was taken out Invalid - Does not comply with
without reason, 660-025-0140(2)(b) or (c); did
not identify relevant goal or
policy that is violated by the
proposal and does not suggest
specific revisions to resolve the
objection. No record that the
objector has standing.
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Objector

Paul Dewey for
Central Oregon
Landwatch

Date
Received
5/07/09

Summary of Issues Raised

1) City violates Goal 1 and it's own public process by failing to
allow the public to comment on information submitted into the
record.

2) Inadequate factual base under Goal 2.

3) The residential and economic land need is grossly
overstated.

4) The City improperly applied the land priority criteria.

. Lands were improperly treated as “exception” lands;

. City failed to prioritize inclusion of lands with lower quality
soils; and

. City failed to recognize that other needs can override

priority criteria.

5) City failed to properly take into account economic factors and
to assess differences in costs of the various alternatives.

B) Failed to meet Goal 5.

7) Failed to show compatibility with nearby farm and forest
lands.

8) City failed fo provide adequate affordable housing.

9) Failed fo include PFP as part of review and lacks adopted
and acknowledged TSP.

10) Failed to comply with Goal 7 (Natural Hazards).

Valid / Invalid Objection

Consistent with 660-025-0140

1) Valid

2) Valid - although the
resolution is vague.

3) Invalid - Does not comply
with 660-025-0140(c).

4) Valid

5) Invalid - Does not comply
with 660-025-0140(c).

6) Valid

7) Invalid - Does not comply
with 660-025-0140(c).

8) Invalid - Does not comply
with 660-025-0140(c).

9) Invalid - Does not comply
with 660-025-0140(c).

10) Valid

The objector makes a general
statement at the start of the
objection to remand and re-do
the UGB to be consistent with
statutes, goals, rules and
policies and to update data.
The conclusion is more vague,
requiring the state to remand
the UGB and for the City to
correct the problems identified.
Several times the objector relies
on the statements of another
objector as satisfying 660-025-
0140.
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Objector Date Summary of Issues Raised Valid / Invalid Objection

Received Consistent with 880-025-0140

Wendy 5/07/09 1) Objects to DLCD as the jurisdiction for this matter. Valid
Kellington for . 2} Process violation for notice submittal for April 16, 20089.
Swalley . Violation of Goal 1, objects to local process leading to
Irrigation submitted decision; and
. Failure to comply with Goal 2 coordination obligation.

3) Violation of ORS 197.298 by determining UAR land to be
acknowledged exception land,

4) City failed to apply urbanization standards to UAR areas.

5) Failure to prioritize lands based on soil types.

6} Improperly applied ORS 197.298 resulting in goal violations.
7} The amount of land determined to be needed is too high and
the amount within the adopted boundary exceeds the
determined need.

8] Improper analysis and alternatives analysis.

9) Failure to perform Goal 12 and TPR analysfs.

10) Failure to propose proper plan and code amendments;

. City zoning amendments improperly take exceptions to
Goal 3 for lands know as UAR without applying Goal 3
exception analysis;

. Object to plan references to the Framework Plan;

»  City and County zones do not adeguately protect irrigation
service, irrigation infrastructure and agriculture;

. Chapter 6 includes policies, aspirations and programs that
have been improperly adopted, lack adequate evidentiary
support; and

. Plan and zone amendments are inadequate for protecting
environmental and natural resources.

11) Object to Public Facility Plans.

Terry Anderson 5/07/09 The City did not follow state guidelines for determine UGB Invalid - The objector does not
boundary and failed to bring in the Buck Canyon area. comply with 660-025-0140(b)
and (¢).
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Objector

Date

Summary of Issues Raised

Valid / Invalid Objection

Reaceived

Consistent with 660-025-0140

Robert Lovlien 5/07/09 1) The City improperly prioritized “urban reserve” lands. Valid
for Roses and 2) When applying Goal 14, the City did not consider orderly and
Associates economic provision of public faciliies and services as required.

Also, the City failed to consider alternatives to gravity sewer and

incorrectly claimed that areas in the southeast lacked

serviceability.

3) The City failed to comply with Goal 1 by adopting the Public

Facility Plans without a separate hearing.

4) The proposai falls to compare EESE conseguences.

5) The proposed UGB conflicts the adopted General Plan by

extending development east along Hwy 20.

6) The City made errars based on incorrect information about

sewer serviceability.
Neil Bryant for 5/07/089 The City failed to provide adequate Goal 5 analysis and Valid
the Bend Park inappropriately defers the Goal 5 work until after the adoption of
and Rec. the UGB.
Helen 5/07/09 Lack of planning and coordination between the Redmond Valid
Eastwood for School District and the Bend La Pine Schools resulting in a UGB
Bend La Pine that includes property within both districts.
Schools
Barbra 5/06/09 Objects to expansion to the west due ta infrastructure costs and | Valid
McAusland impacts to wildlife. Disagrees with the land need assumptions

for second homes. Second homes are not a “need but a want.”
The City has proposed excessive amounts of economic lands
that cannot be supported.
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Objector

Date

Summary of Issues Raised

Valid / Invalid Objection

Received

Consistent with 660-025-0140

Christe C. 5/06/09/ Objects to the methodology used for determining residential Valid
White for email land need under ORS 197.296(3)(b). The Cify underestimated
Newland 5/07/09 the land need within the UGB.
Communities mail Objects to the Housing mix assumption of use and believes the

City should use the forecasted split.

Objects to the incomplete analysis of the legal and factual basis

in the findings.

Objects to the reference of “surplus land” and believes the 519

acres is needed land fo support economic and residential uses.
Elaine Albrich 5/06/09 City did not properly pricritize land for inclusion under ORS Valid
for Miller Tree 197.298. The City classified UAR as priority 2 rather than first
Farm, LLC. priority land.
Bruce White/for 5/05/09 Fails to comply with OAR 660-040-0040 with regard to land Valid
Carpenter, need for right-of-way. The City did not account for additional
McGilvary land needed for stormwater retention.
Paul Shonka 5/05/09 These two letters are identical. The adopted UGB is Valid
Cindy B. 5/05/09 inconsistent with Goal 14 and ORS 197.298. The boundary Valid
Shonka includes too much EFU land and excludes suitable exception

land. Boundary creates compatibility conflicts with rural farm

land fo the east. Not an efficient accommodation of lands.
E. M. Holliday / 5/05/09 Goal 14 issue — use of “tax lot” as a criterion for land use Invalid - Does not comply with
Diamond H determination is inappropriate. There are inconsistencies in the 660-025-0140(b) or (c).
Holdings application of the rule. The proposed sewer interceptor is

located along the south boundary resulting in an impact to the

existing pond and irrigation system. Major roads are proposed

along the east and south boundaries of the property.
Chuck McGraw 5/05/09 / Inconsistent with Goal 14 and ORS 197.298. The adopted Valid
for Tony & email boundary includes too much EFU land and excludes suitable
Cyllene King 5/06/09/ | exception land. Boundary creates compatibility conflicts with

mail rural farm land fo the east.
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Objector

Date
Received

Summary of Issues Raised

Valid / Invalid Objection

Jeffrey Condit
for Brooks
Resources
Corp.

5/04/09

The location of the economic lands shown on the Framework
Plan is flawed.

. Land within the existing UGB could have been rezoned to
accommodate much of the forecasted need whereby viclating
Goal 14,

. Designation conflicts with Goal 8 by locating the economic
lands in areas that are better suited for residential development;
and

. Conclusions are not supported by an adequate factual
base and are inconsistent with policies in the adopted Plan
whereby violating Goal 2.

Consistent with 660-025-0140
Valid

Tony Asceti

5/04/09

City violated Goal 14 by including EFU lands to the east instead
of available exception lands to the south.

Valid

Toby Bayard

4/29/08 /
email

1) The City violates Goal 1 - citizen involvement.

2) The City violated Goal 2.

3) The City violated Goal 5.

4) Excessively large UGB.

5) The City underestimated the land need for affordable
housing.

1) Invalid - Does not comply
with 660-025-0140(c) except to
remand the package back to the
city and rely on the State to
prescribe the solution.

2) Invalid - Does not comply
with 660-025-0140(c).

3) Invalid - Does not comply
with 660-025-0140(b) The OAR
sited as being violated has no
statutory requirements.

4) Valid

5) Invalid - Does not comply
with 660-025-0140(b) or (c).
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Objector

Date
Received

Summary of Issues Raised

Valid / Invalid Objection
Consistent with 660-025-0140

Ed Eikins 4728108 1) Objects to use of “available” land to meet described need. Valid
Specifically, he objects to the potential unidentified Goal 5 and
open-space acres that were used to determine the boundary.
2) Objects to the assumption that lands in Gopher Guich will be
constrained under Goal 5 without doing the analysis.
Recommends remand to the City to complete Goal 5 inventory.
Keith Spencer 4/27/09 Never received notice of record clesing. Was unable 1o attend Invalid - Dces not comply with
on behalf of final meetings and was unaware of the map changes and 660-025-0140(b) or (c); relies
Anna Marrison deadlines for comment. on previously submitted
Spencer information to make argument.
Hilary Garret 4/22/03 1) Opposes the inclusion of the Bee and Newland properties. Invalid - Does not comply with
In general, opposes expansion east of Hamby. 660-025-0140(c)
+ Flawed prioritization, ignores City's need to serve properties
already in the Gity limits;
s Arbitrary inclusion of small parcels while excluding others;
and
» Ignores Goal 1 — citizen involvement.
John Driscoli 2/18/09 The proposed UGR is unwarranied. Central Oregonis inan Invalid - Does not comply with

economic recessian,

660-025-0140(1) or {2). There is
no record that the Objector has
standing; did not address a
specific issue or provide a
resolution,

{Objection from Fred and Katy Boos was not considered because it was received on May 19™ after the appeal period had ended.)
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Objections to Public Facilities Plans

Objector Date Summary of Issues Raised Valid / Invalid Objection
Received Consistent with 660-025-0140
Paul Dewey for . 07/06/09 1) Violated Goal 1 and own City process requirements. 1) ~ Invalid - Does not comply
Central Oregon 2) Lacks adequate Factual base under Goal 2. with B60-025-0140(b) ar (c¢);
Landwatch 3) Failed to follow Goal 5. objector relies on the
4) Failed to take into account Goal 14 economic factors and statements of another objector
differences in costs of alternatives. as satisfying 660-025-0140.
5) Apparently no adoption of an ordinance by Deschutes 2) — Invalid - Does not camply
County. with 660-025-0140(b) or (c)

objector relies on the
statements of another objector
as satisfying 660-025-0140.
3) — Invalid - Does not comply
with 660-025-0140(b) or (c)
objector relies on the
statements of another objector
as satisfying 660-025-0140.
4) — Invalid - Does not comply
with 660-025-0140(b) or (c)
abjector relies on the
‘ statements of another objector
as satisfying 660-025-0140,
5) — Invalid - Does not comply
with 660-025-0140(b) or (c)
objector relies on the
statements of another abjector
as satisiying 660-025-0140.

Hilary Garrett 07/06/09 Objects to Hamby Read Interceplor as a means of including Valid
priority 4 lands inta the UGB.

Michel Bayard - | 07/02/09 1) Goal 1 viclation. Valid

Hunnell United 2) Goal 11 viplation.

Neighbors

QUGB ExpansiontAPPEAL TO LEDC\Exhibit B Objection Matrix letter sized.doc
January 29, 2010
gof10



Objector

Date

Summary of Issues Raised

Valid / Invalid Objection

Received

Consistent with 660-025-0140

Toby Bayard D7/02/098 1) Goal 1 violation. Valid
2) Goal 5.
3) Goal 11.
4) Goal 14.
Timothy Elliott 07/01/09 Adoptian of PFP violated Goal 1. Invalid - Does not comply with
far Anderson 6860-025-0140 {c).
Ranch
Robert . 07/01/08 1) Goal 1. Invalid - Does not comply with
Lovlein for 2) Goal 11. 660-025-0140 (c).
Rose and
Associates
Jan Ward 06/24/09 Adopted plans are inconsisient with the adopted UGB boundary. | Invalid - Does not comply with

£60-025-0140(b) or (c).
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Exhibit C

Suitable/Available Lands in UGB Expansion Study Area by Priority Class (Rec. 155)
Alternative 4A — Suitable/Available Urban Reserve Lands (Rec. 163)
Alternative 4A — Suitable/Available Non-UAR Priority 2 (Exception) Lands (Rec. 164)

Alternative 4A — Suitable/Available Resource Lands (Rec. 165)



| Suitable/Available Lands in UGB Expansion Study Area by Priority Class

: - Suitable & Available Priority 2 Lands (UAR & Exception)

i | Suilable & Available Priority 4 Lands (Resource)

: 5; Commercial Farms, but Available and Otherwise Suitable Resource Lands
! | | Existing UGB :
| [ ucs Expansion Study Area




Alternative 4A - Suitable/Available Urban Reserve Lands

L l Suitable & Avaitable Urban Reserve Lands

| Suitable, but Unavailable Urban Reserve Lands

| | Unsuitable Urban Reserve Lands

|| Existing UGB
[:I UGB Expansion Study Area 4~
[] Proposed UGB Expansion (Alternative 4) [ y;L

L AN |

o e 1125




Alternative 4A - Suitable/Available Non-UAR Priority 2 (Exception) Lands

= | Suitable & Available Non-UAR Pricrity 2 (Exceplion) Lands
| Unsuitable Non-UAR Priority 2 (Exception) Lands

| Existing UGB
:I UGB Expansion Study Area
D Proposed UGB Expansion (Alternative 4A)
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Alternative 4A - Suitable/Available Resource Lands

~ Suitable & Available Resource Lands
- Commercial Farms, but Available and Otherwise Suitable Resource Lands

| Unsuitable Resource Lands

| | Existing UGB
: I:I UGB Expansion Study Area
D Proposed UGB Expansion (Alternative 4A)
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