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Dear Mr. Benner:

This advice is being provided in response to your letter dated January 25, 1999, in which
you asked a number of questions regarding the meaning and implementation of Ballot Measure
56. The voters approved Measure 56 on November 3, 1998 following its referral to the voters by
the Oregon Legisature (Or Laws 1997, House Bill 2515).

Measure 56 requires notice to be sent to property owners when the Oregon Legislature,
the Land Conservation and Development Commission (LCDC), or cities or counties "rezone"
property. “Rezonings’ are actions that limit or prohibit uses of property that are currently
allowed. Measure 56 creates a dual system of paying for the mailing of notices to property
owners. If aproposed “rezoning” isinitiated by alocal government, then the local government
must mail the notices and pay the associated costs. However, if the proposed “rezoning” isthe
result of changes to Oregon statutes, LCDC administrative rules, or of requirements stemming
from periodic review, then the Department of Land Conservation and Development (DLCD)
must reimburse local governments for the costs of required mailings.

For purposes of organization, we have grouped the questions in your letter and our
answers to those questions under the following general headings. (A) what are “rezonings’
under Measure 56 (DLCD questions 3, 4, 5, and 7); (B) to what extent do the notice requirements
of Measure 56 apply retroactively (DLCD questions 1 & 2); (C) how does Measure 56 apply to
multi-stage proceedings (DLCD questions 11 & 12); (D) what are the consequences of failure to
provide notice (question 9); (E) how is notice given for statutes and rules with emergency
clauses (DLCD question 10); (F) what are “usual and reasonable costs’ of mailing notices that
must be reimbursed (DLCD questions 8, 14 & 15); (G) how may assessment rolls be used for
providing notice (question 13); and (H) how does Measure 56 apply to “rezonings’ required by
federal laws (DLCD question 6).
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A. What Are“Rezonings’ Under Measure 56?

DLCD Question 5: The measure' s crucial definition of “rezoning” refersto any
ordinance change that would “limit” land uses previously allowed in the affected
zone. Doesthe word “limit” extend to any additional requirement or heightening
of standards for a given use—increasing a side-yard setback for houses from five
feet to seven feet, for example? Would it apply to araising of the generd
standards for conditional uses and variances? Or does it apply only to changesin
regulations that would make it less likely for a specific “previoudy alowed use”
to be devel oped?

Short Answer: Although the matter is not free from doubt, we believe Measure 56 is
most likely to be interpreted as requiring notice both where an ordinance establishes new (or
strengthens existing) standards of general applicability for establishing a use, and where an
ordinance directly reduces the physical extent to which or a particular use may occupy or occur
on agiven property.

Analysis. Under Measure 56 property is "rezoned" by a city or county when it: (@)
changes the "base zoning classification" of the property, or (b) adopts or amends an ordinance in
amanner that limits or prohibits land uses previously allowed in the affected zone. Measure 56,
subsections 1(9)(a)-(b) and 3(9)(a)-(b). None of the key terms in the definition of "rezone" is
defined in the measure, so we first look to the plain and ordinary meaning of the words to
determine the intent of the voters. Ecumenical Ministries v. Oregon Sate Lottery Comm., 318
Or. 551, 559, 871 P2d 106 (1994).

To "limit" land uses clearly means something less than to "prohibit" then, and because
both terms are used in the same subsection of Measure 56 each must be read to have an effect.
ORS 174.010. In common parlance, to "limit" auseisto set a boundary on the use or to
prescribe the quantity or extent of the use allowed. However, to “limit” a use may also mean to
establish conditions to the establishment or expansion of the use. WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY (unabridged 1993 ed.). Thus, the plain and ordinary meaning of
the term “limit” supports areading of “rezoning” that includes both standards of general
applicability for the establishment or expansion of a use, and conditions on the physical extent of
USes.

In addition to examining the plain meaning of the term limit, in ascertaining the voters
intent, we also examine the context of the text in question. Armatta v. Kitzhaber, 327 Or 250,
256, n 4, 959 P2d 49 (1998). This context includes the provisions of Measure 56 specifying
what must be included in the required notice of local “rezonings’. The notice must state that the
local government “* * * has determined that adoption of [the proposed] ordinance will affect the
permissible uses of your property and may reduce the value of your property.” Measure 56,
subsections 1(5)-(6) and 3(5)-(6). An ordinance could “ affect the permissible uses of property”
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either by creating new standards for the establishment or expansion of uses that would make it
less likely that such uses would occur, or by limiting the physical extent to which such uses are
allowed. Thus, while the context strongly suggests that the Legislature and the voters were
concerned with government actions that, on their face, will directly constrain uses of property, it
does not distinguish between standards for establishing or expanding a use and limits on the
extent of ause.

If the meaning of a particular term in an enactment by the votersis not clear after
considering the text and context of the measure, the next step in determining the intent of the
voters isto examine the history of the measure. Ecumenical Ministries, 318 Or. at 560.
Although we question whether a court would find it necessary to review the history of Measure
56 concerning the meaning of the term “limit,” we have done so to ensure that the plain and
ordinary meaning of "limit" as we have described it above, is consistent with the history of the
measure.

The history of aBallot Measure includes “* * * sources of information that were
available to the voters at the time the measure was adopted and that disclose the public's
understanding of the measure. Such information includes the ballot title and arguments for and
against the measure included in the voters pamphlet, and contemporaneous news reports and
editorial comment on the measure.” Ecumenical Ministries, 318 Or. at 560, n 8.  The ballot
title and explanatory statement shed no light on the meaning of the term “limit.” Arguments for
the measure speak broadly of uses being restricted or eliminated. See, e.g., Oregon Association
of Realtors Argument in Favor, Voters Pamphlet at 16; Oregonians in Action Argument in
Favor, Voters Pamphlet at 18.

Although it is an open question whether a court would consider it, we have also examined
the legidative history of the referral of Measure 56 by the Oregon Legidature in the form of
House Bill (HB) 2515. Earlier versions of HB 2515 stated that a "rezone" occurred when alocal
government adopted "changes to the substantive criteria for approving uses permitted in the
zone in which the property islocated.” HB 2515-8, subsection 1(9)(b) (April 30, 1997)
(emphasis added). In other words, before final amendments, HB 2515 would have required
notice for any change to substantive criteriafor approving uses, whether that change made it
more difficult or easier to establish and carry out the use. At the same time, the earlier language
was clearly limited to changes to approval criteria, and did not reach restrictions on the physical
extent of uses such as height limits or setbacks. Testimony from Oregoniansin Action (OIA),
the primary author of HB 2515 and a leading advocate for the bill and then Measure 56, stated
that the change in the definition of "rezone" to cover only an ordinance that "limits or prohibits
land uses previously allowed in the affected zone" was intended to reduce the number of
property owners that would have to be notified. According to OIA's written testimony, the
change meant notice is required:

"only to those landowners whose land uses will be restricted by the new or
amended regulation. It isthe adoption of more restrictive criteria or the removal
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of allowable uses, which most often leads to citizen frustration and loss of
property value. These are the circumstances in which notification must occur."

Senate Water & Land Use Committee, HB 2515, Exhibit C, page 3 (May 22, 1997) (document
pages are unnumbered). Notwithstanding OIA’ s belief that this change was expected to reduce
the circumstances in which notice would be required, we believe that the amendmentsto HB
2515 strongly suggest that the Legislature intended to include ordinances that restrict the
physical extent of land uses, as well as ordinances that enact new or more difficult approval
standards for establishing or expanding uses. The amendment to HB 2515-8 reduced the range
of ordinances that are “rezonings’ by replacing all “changes to the substantive criteriafor
approving uses’ with only those changes that “limit or prohibit land uses previously allowed.”
Although the new definition may pick up the class of ordinances that limit land uses previously
allowed by setting physical limits on them, OIA’s belief that the overall number of notifications
would be reduced is not inconsistent with this meaning.

Based on the preceding analysis, and particularly the plain meaning of the term "limit" as
it isused in Measure 56, a change in local government standards for uses that are presently
allowed will be a“rezoning” if the change physically restricts or constrains those uses, or
narrows the circumstances under which the use may occur at al. Examples include ordinances
that adopt new or amended land use regulations that make it more difficult to establish
conditional uses, and ordinances that limit the extent of conditional uses or variances that are
already allowed within particular zones. Similarly, new or amended base zone standards that
reduce the extent to which uses are allowed outright are also “rezonings’ under Measure 56.

Several additional points concerning which local ordinances are “rezonings’ for purposes
of Measure 56 bear some discussion. First, subsections 1(5) and 3(5) indicate that Measure 56
applies only to governmental actions that will, necessarily (on the face of the ordinance), restrict
the range or extent of permissible uses of property, relative to existing law. We believe that local
ordinances that affect the use of property indirectly are not “rezonings’ for Measure 56 purposes.
Thus, for example, ordinances that increase or impose a development fee generally will not be a
“rezoning,” asit will not be clear on the face of the ordinance that it will bound, restrain or
confine the uses of property or otherwise prescribe limits on the use.

Second, Measure 56 also indicates that not all actions of local governmental that “limit”
or prohibit the use of property require notice under the measure. The sections of the measure
that address locally-initiated rezonings (sections 1-3), amend statutes or add new statutes that are
codified among the requirements for local governments when they are adopting or amending a
comprehensive plan or land use regulation. Measure 56, subsections 1(2) to 1(6) and 3(1) to
3(6). We believe these references and others mean that the notice provisions only apply to local
ordinances that adopt or amend a comprehensive plan or land use regulation. Conversely, we
believe that local ordinances or resolutions that do not adopt or amend alocal government’s
comprehensive plan or land use regulations are not “rezonings’ under Measure 56, even if they
may affect the use of property.
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Third, in some circumstances, alocal government may replace a broadly-worded
approval standard that provides it with substantial discretion in allowing, approving or denying a
particular use (or conditioning that use), with more a more specific standard or standards that
allow less discretion. Such an ordinance could be construed as not “prohibiting” or “limiting”
use(s) allowed in a particular zone when viewed in relation to the existing provisions of a
comprehensive plan or land use regulation. However, we believe that unless it is clear from the
face of the ordinance that the change has not made it more difficult to establish the use, or
restricted the extent to which a previously allowed use may be carried out, such changes should
be treated as a “rezoning,” and notice should be provided. The sameistrue of LCDC regulations
that replace broad legal requirements with specific “safe harbor” standards.

Finally, of course, when particular uses are deleted from an existing list of alowed (or
conditionally allowed) uses, that change “prohibits’ a use that is allowed and we believe that
notice is required under Measure 56.

DLCD Question 3: Do increasesin local development fees or infrastructure
standards constitute “rezonings’ per subsection 1(9) and 3(9)? That is, do they
“limit” the use of property and hence require mailing of notices to landowners?

Short Answer: Increases in development fees and infrastructure standards
generaly are not "rezonings' as that term is used in Measure 56.

Analysis. Applying the principles outlined above to infrastructure standards and
development fees, alocal government ordinance should be treated as a rezoning under Measure
56 only if it both: (@) prohibits or limits (e.g. restricts the circumstances under which the use is
allowed, or restricts the extent or amount of an otherwise alowed use) a use of property that was
previoudly allowed in azone; and (b) the ordinance amends or adopts alocal comprehensive
plan provision or land use regulation.

Increases in development fees will increase the cost of uses of property, and may reduce
the value of property, but they do not (on their face) prohibit or limit what uses are allowed in a
particular land use zone. In addition, development fees typically are not set forth in local
comprehensive plans or land use regulations. As aresult, we believe that increasesin
development fees generally are not “rezonings’ requiring notice under Measure 56. There may
be circumstances, however, where fees are adopted as part of alocal government’s land use
regulations, and where it could be argued that the amount of the fee (on the face of the
ordinance) is so great that it will limit or prohibit particular uses. Such circumstances may
require more detailed and specific analysis to determine if notice is required under Measure 56.

The answer for increases in infrastructure standards is more complex. If the new
infrastructure standard, on its face, reduces the amount of land available for development, and
the ordinance amends a comprehensive plan or land use regulation, it is clearly a“rezoning.”
Examples include increases to public road or utility right-of-way size requirements, which
directly reduce the amount of land available for private uses (where the right-of-way or utility



Richard Benner
November 30, 1999
Page 6 of 20

easement is exclusive). Similarly, an increase in the minimum residential lot size required for an
on-site septic system would “limit” the residential use of property.

We believe, however, that increases in infrastructure requirements that raise the cost of a
use, without otherwise restricting the permissible uses of property, generally are not “rezonings’
for the reasons stated above with regard to development fees. Examples of such ordinances
include requirements that roads or utilities meet particular construction standards.

The most difficult cases are local ordinances that impose requirements on a use that
could, in theory, be satisfied if sufficient funds are spent. Examples include requirements that
the streets serving a development be shown to operate at a particular level of service, that a
public water system be available to serve the proposed development, or that roads not exceed a
particular grade. In cases such as these, the ordinances are imposing direct limits on the
circumstances under which a use may be alowed or expanded. Asaresult, if the ordinanceis
adopted as a comprehensive plan provision or land use regulation, we believe that local
governments should provide notice to affected property owners under Measure 56.

DLCD Question 4: Ordinances involving construction, plumbing, electrical
services, fire safety, signs, and tree cutting are not usually regarded as “land use
ordinances.” Changes to such codes and ordinances, however, might be construed
to “limit” use of land and hence fall within Measure 56’ s definition of “rezoning.”
Must notice of such changes be mailed to al landowners affected by them?

Short Answer: Ordinances involving construction, plumbing, electrical services, fire
safety, signs, or tree cutting will not be “rezonings’ if they do not adopt or amend comprehensive
plan provisions or land use regulations.

Analysis: Local ordinances involving matters such as construction, plumbing, electrical
services, and fire safety are not normally adopted pursuant to a comprehensive plan or as part of
local land use regulations. As aresult, we believe that changes to such ordinances will not
normally be “rezonings’ asthat term is used in Measure 56. Ordinances concerning
construction, plumbing and electrical services and fire safety are more appropriately categorized
as building code standards. Typically, such regulations do not implement a comprehensive plan
and are not land use regulations. State oversight of such codes and code enforcement isviathe
Department of Consumer and Business Services. See generally ORS Chapter 455. We do not
believe changes in these ordinances require notice under Measure 56.

In the unusual case where local building codes are adopted as part of the local
comprehensive plan or land use regulations, and the existence or extent of uses that are otherwise
allowed in a zone is made to be dependent on compliance with the building code, we believe
notice is required.

Sign and tree-cutting ordinances often are adopted as land use regulations, and
amendments to such ordinances that restrict the extent or types of uses allowed on property are
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“rezonings’ if they adopt or amend comprehensive plan provisions or land use regulations.
Similarly, local ordinances that regulate or prohibit forest practices within an urban growth
boundary may also be land use regulations if they implement alocal comprehensive plan. ORS
197.015(11)." Asaresult, we believe that notice should be provided for such ordinances.

DLCD Question 7: Doesthe extension of a moratorium already in effect when
Measure 56 was passed constitute a “rezoning” and hence require mailing of
notices to landowners?

Answer: Under ORS 197.520 and 197.530, a moratorium based on a shortage of public
facilities generaly islimited to a period of six months (ORS 197.530(2)), and a moratorium
based on other reasonsis limited to 120 days (ORS 197.520(4)). These actions expire, unless
extended by the local government. We believe that when alocal government adopts an
ordinance to extend a moratorium that would otherwise expire, it is prohibiting or limiting uses
that would otherwise be alowed. See ORS 197.505(1) (“[A] moratorium * * * means engaging
in a pattern or practice of delaying or stopping issuance of permits, authorizations or approvals
necessary for * * * constructionon* * * any land.”). Asaresult, notice of extensions of
moratoria already in effect is required under Measure 56.

B. Do the Notice Requirements of Measure 56 Apply Retroactively?

DLCD Question 1: Do the notification requirements apply to city and county
decisions made after the effective date of Measure 56 if the hearings took place
before the effective date of the measure? What if the “first hearing” took place
before the effective date but subsequent hearings are set after that date?

Short Answer: The notification requirements of Measure 56 do not apply to city or
county ordinances that would result in a*“rezoning” if the first hearing on the ordinance occurred
before December 3, 1998, and if the ordinance is not being adopted to meet a requirement of
periodic review.

Analysis. The question of whether a statute applies retroactively is a matter of legidative
intent. Where, as here, the statute was enacted by direct action of the electorate, the question
regarding retroactivity is answered by determining the intent of the voters. Ecumenical
Ministries, 318 Or 551; Sate v. Lanig, 154 Or App 665, 670-73, 964 P2d 58 (1998). Thisis
done by applying the familiar statutory construction analysis set forth in PGE v. Bureau of Labor
and Industries, 317 Or 606 (1993). That methodology looks first to the statute’ s text and
context, and then (if ambiguity remains) to the measure's history and applicable rules of statutory
construction.

! Such regulations must "be acknowledged as being in compliance with the land use planning goals' before they can
supplant the state's Forest Practices Act and, as aresult, they will normally be “land use regulations’ as defined in
ORS 197.015 and as used in this advice. Local governments are authorized to adopt such regulations only for land
inside urban growth boundaries. ORS 527.722(5).
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The text of Measure 56 contains no retroactivity clause that makes the statute applicable
to proceedings that commenced before its enactment. In Lanig, the court considered whether
Measure 40, the “crime victims' rights’ initiative, applied to criminal cases that were pending on
the date of enactment of the measure. The court noted that Measure 40 did not contain a
retroactivity clause, and that such clauses are not difficult to draft, being commonly used both by
legislatures and the people in enacting statutes and constitutional amendments. The court held
that the absence of aretroactivity clause in a statute “ strongly suggests’ that the measure was not
intended to apply to cases that were pending upon enactment of the statute. 1d. at 670.

Arguably, the absence of an express retroactivity clause in Measure 56 is sufficient to end
the inquiry. However, the next step under the PGE analysisisto consider the legidative history
of the measure. 1d. at 673. The history of a measure enacted by the voters includes the ballot
title and other materials contained in the voters' pamphlet. Ecumenical Ministries, 318 Or at 560
n 8. Asthere are no statementsin the ballot title or voters pamphlet that bear on the issue of
retroactivity, we proceed to the final step in the PGE analysis, which isto consider relevant rules
of statutory construction.

The Oregon Supreme Court examined a similar question in State ex rel Town Concrete v.
Anderson, 264 Or 565 (1973). In that case, the legislature amended the statutes governing the
right of an unpaid materialman to recover from a general contractor or the contractor’ s surety.
The amendment added a requirement that in order to have aright to recover from the general
contractor, the materialman had to provide notice to the general contractor that materials had
been furnished to a subcontractor of the general contractor. The notice had to be given within 90
days after delivery of the materials. Under the facts of the case, deliveries of materials to the
subcontractor began before the effective date of the statute, and continued for over six months
after the effective date. The questions before the court were whether the notice requirement
applied to deliveries made before the effective date of the statute, and whether the fact that a
contract for all the deliveries was in place prior to the effective date of the statute meant that
notice was not required for any of the deliveries under the contract. The court relied on Joseph v.
Lowery, 261 Or 545 (1972), for the proposition that:

“Unless retroactive construction is mandatory by the terms of the act it should not be
applied if such construction will impair existing rights, create new obligations or impose
additional duties with respect to past transactions* * *.

Ex % % % %

“* * * [T]his court has refused to give retroactive application to the provisions of statutes
which affect the legal rights and obligations arising out of past actions. Thisis without
respect to whether the change might be ‘procedural or remedial’ or ‘substantive’ in a
strictly technical sense.” Town Concrete, 264 Or at 568 (quoting Joseph, 261 Or at 548-
49, and Kempf v. Carpenters & Joiners Local Union, 299 Or 337, 341-342 (1961)).
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Applying this law to the facts of the case, the court in Town Concrete held that:

“The notice requirement added by the legislature imposed additional duties with respect
to past transactions. The requirement affects the ‘legal rights and obligations arising out
of past transactions.” For these reasons the statute does not apply to those deliveries
made before August 22™.” Id. at 569.

The court also held that the fact that the contract for deliveries was entered into prior to the
effective date of the statute made no difference, because by its terms the statute imposes the
notice requirement with regard to deliveries, not contracts for deliveries. Thus, the notice
requirement applied only to deliveries made after the effective date of the statute. 1d.

Measure 56 requires governmental entities to provide notice of certain types of actions.
Retroactive application of the Measure 56 notice requirements would “impose additional duties
with respect to past transactions’ by establishing new notice requirementstied to particular
governmental actions that have already occurred. For example, subsections 1(3) and 1(4)
(counties) and 3(3) and 3(4) (cities) of Measure 56 require prior notice of the first hearing on an
ordinance that proposes to adopt or amend a comprehensive plan [and that “rezones’ property].
Thus, if the first hearing for such an ordinance occurred prior to the effective date of Measure
56, the statutory amendments do not apply and no new notice is required.

In contrast, subsections 1(6) and 3(6) of Measure 56 (addressing local actions required by
periodic review) require prior notice of the adoption or amendment of a comprehensive plan or
land use regulation [that will result in a*“rezoning’], rather than of the first hearing. Thus, in the
periodic review context, the Measure 56 notice requirements apply unless the ordinance in
guestion had been adopted prior to December 3, 1998.

Sections 5 and 7 of Measure 56 enact new provisions that require notice at least 50 days
prior to the effective date of certain rules and statutes, respectively. Asaresult, under Town
Concrete, we believe that the new notice requirements apply to the adoption of new or amended
administrative rules and statutes that are “rezonings’ where the effective date of the rule or
statute is more than fifty (50) days following December 3, 1998 (i.e., after January 22, 1999).

In conclusion, we believe that local governments are required to provide the notice
specified by Measure 56 for proceedings that constitute “rezonings’ in the following
circumstances. (1) for an ordinance that is being adopted as a requirement of periodic review,
notice is required for ordinances adopted after December 3, 1998; (2) for ordinances that are not
required by periodic review, notice is required if the first hearing on the ordinance will occur
after December 3, 1998; and (3) for new state administrative rules and statutes that constitute
“rezonings,” Measure 56 noticeis required if the rule or statute has an effective date of January
23,1998 or later.
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DLCD Question 2:  Some “rezonings’ take many months from first hearing to
adoption. If alocal government already had taken some steps toward a rezoning
before Measure 56 took effect, must it start the process over and mail notices to
affected landowners “ at least 20 days but not more than 40 days before the date of
the first hearing?’

Short Answer: The answer to this question is the same as to the preceding question, and
will depend on exactly what “steps’ were taken by the local government and whether the
ordinance is one that is required by periodic review. As stated above, new notice is not required
under Measure 56 if the first hearing on the local government ordinance was held before
December 3, 1998 and the ordinance is not required by periodic review. If aproposed ordinance
isrequired as part of periodic review, notice is required 30 days prior to adoption of the
ordinance.

Analysis: Subsections 1(3) and 1(4) (for counties), and 3(3) and 3(4) (for cities), require
notice a certain number of days prior to the first hearing on ordinances that would result in a
“rezoning.” If thefirst hearing has already occurred, imposing a notice requirement on that
hearing would create a new legal duty with respect to a past transaction, aresult that Oregon
courts will not imply absent (at a minimum) ambiguous statutory text and history clearly
demonstrating an intent that the statute apply retroactively. We have found no history indicating
that the voters intended Measure 56 to apply retroactively. Asaresult, even where there may be
many months between the first and final hearings on an ordinance that is a “rezoning,” we do not
believe that the local government is required to provide notice pursuant to subsections 1(3), 1(4)
or 3(3) and 3(4) of Measure 56. If, however, the ordinance is being adopted “ pursuant to”
periodic review (under subsections 1(6) or 3(6) of Measure 56), then notice is required 30 days
prior to adoption of the ordinance regardless of whether there were proceedings on the ordinance
prior to December 3, 1998.

C. Application of Measure 56 to M ulti-Stage Proceedings

DLCD Question 11: Suppose aloca government mails notices about the first
hearing on a proposed rezoning to all affected landowners. However, the
proposal islater modified as aresult of the first or subsequent hearings. Must a
second round of notices be mailed?

Answer and Analysis: Your question concerns the pre-hearing notice required for
locally initiated ordinances by sections 1 and 3 of Measure 56. That notice must be mailed "at
least 20 days and not more than 40 days before the date of the first hearing on an ordinance" that
would "rezone" property. Measure 56, subsections 1(3) and 1(4) (counties) and 3(3) and 3(4)
(cities). This notice of the first hearing must be mailed to "each owner whose property would
have to be rezoned in order to comply with the [the new standards] if the ordinance becomes
effective.” 1d. A local government has complied with Measure 56 if it follows these
instructions. We find no express or implied requirement in Measure 56 mandating a local
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government to issue a second notice if the substance of the proposal changes over the course of
the local proceedings. Indeed, the whole notion of public participation and public proceedings
on local legidation isto allow for modification to the proposal in response to the concerns and
ideas of those who participate. Measure 56 does not itself require notice of any subsequent local
proceedings on the locally initiated legislation.

Although we find no requirement for new notice under Measure 56 when a locally
initiated “rezoning” changes, under existing law there are circumstances when a local
government may be required to issue new notice of arevised proposa and provide an
opportunity to comment. Asagenera rule, under existing law new notice is required when the
action taken "is different from the proposal described in the notice to such a degree that the
notice of the proposed action did not reasonably describe the local government's final actions.”
ORS 197.830(3). Under this statute, asit has been applied, a second round of notices must be
mailed if the initial notice “did not reasonably describe the local government’s final decision.”
Kevedy, Inc., v. City of Portland, 28 Or LUBA 227 (1994) (setting forth the rule for quasi-
judicial cases). One means of minimizing the need for more than one round of noticesisto
describe arange of possible actions in the initial notice.?

In a subsequent question, you have asked whether a public "informationa™ meeting on a
matter requires notice under Measure 56, where the meeting may lead to a"rezoning” required
by state or local law. Specifically, you have asked whether DLCD is required to reimburse a city
or county when the local government holds a public "informational” meeting on an issue or
subject matter that isincluded in its periodic review work program. Under subsections 1(6) and
3(6) of Measure 56 (the subsections addressing periodic review), Measure 56 notice is not
required for a public "informational” meeting even if the subject of the meeting is how to meet a
requirement of periodic review. In order for ameeting or hearing to fall under Measure 56 in the
periodic review context (as well as for locally initiated actions) it must be a meeting or hearing
on a proposed ordinance that is proposed for adoption to meet a requirement of periodic review.
In addition, the notice that is required for ordinances being adopted pursuant to a requirement of
periodic review is a pre-adoption notice (at least 30 days prior to adoption), rather than a notice
of afirst hearing. Compare, Measure 56, subsections 1(3) and 1(6) with 3(3) and 3(6). Asa
result, DLCD may not reimburse a city or county for its costs in providing notice of a public
informational meeting on a matter or issue that isincluded in the local government's periodic
review work program unless the meeting or hearing concerns a specific ordinance that has been
proposed to meet a requirement of periodic review. Even in these cases, DLCD may reimburse
local governments only for their costs in providing the pre-adoption notice required by section
1(6) of Measure 56, and DLCD may not reimburse alocal government for its costsin providing
notice of afirst hearing on such an ordinance.

2 The consequences of failure to re-notify property owners, when re-notification is required, are addressed in the
answer to your question 9, beginning at page 13 below.
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DLCD Question 12: Many local legislative changes to land use ordinances
involve two steps. amending the comprehensive plan, and amending the
ordinances that implement that plan. In such cases, does Measure 56 require dual
mailings, one providing notice about changes to the plan, and the other providing
notice about changes to the ordinance?

Answer and Analysis: We believe that each local ordinance that "rezones" land requires
a separate notice. Thiswould include situations where alocal government amends its
comprehensive plan in one ordinance and then, in a subsequent ordinance, amends its land use
regulations implementing the comprehensive plan. If the local government, in the same
ordinance, amends both its comprehensive plan and its land use regulations that implement the
plan, we believe that a single notice describing the changes to the plan and the regulations
satisfies the requirements of Measure 56.

Even where separate ordinances are used to amend a comprehensive plan and
implementing provisions of local land use regulations, Measure 56 does not require that notice of
each ordinance be mailed separately. To the contrary, the Measure expressly allows local
governments to mail the notices required under Sections 1 and 3 with annual tax statements.
Measure 56, subsections 1(7) and 3(7).> We believe these provisions alow local governments to
mail severa notices together, so long as each notice is sent within the time periods required (20
to 40 days prior to the first hearing for locally initiated ordinances, and at least 30 days prior to
adoption for ordinances required under periodic review).?

3 Although we again caution that it is an open question whether a court would consider the legislative history of a
bill referred to the voters in determining the intent of the voters, the legidative history of HB 2515 indicates at |east
alegidative intent that notices may be combined in one mailing:

“During the group meetings on this bill, a number of suggestions were made regarding ways to save
costsin providing notice. The following cost savings measures are contained in the bill:

1 Inclusion of the notice in the property tax statement: Local governments are free to
include notices in the annual property tax statement. They are not required to do so,
however.

* % * % %
4. Single notice. Local governments are allowed to provide only one notice to a company

or individual affected by a change in aregulation, regardliess of how many parcels the
company or individual owns that are affected by the same regulatory change.”

Testimony of Oregoniansin Action, Senate Committee on Water and Land Usg, -12 Amendments to HB 2515 A-
Eng (May 22, 1997) at page 4 (document pages are unnumbered). This history indicates that the Legislature
understood local governments could mail more than one notice at atime in the same mailing.

* The adequacy of noticesissued pursuant to Measure 56 will most likely be reviewed under the "reasonableness'
standard of ORS 197.830(3), discussed above under Question 11. If alocal government mails several notices
together, it should consider whether a reasonable person could tell that several proceedings were involved, what
each proposed action is, and which ones may affect his or her property.
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D. Consequences of Failureto Provide Required Notice

DLCD Question 9: Different sections of the measure require cities, counties, and
Metro to mail various types of notices within specified time periods. What are the
consequences of these entities failing to provide timely notice? What are the
consequences of afailure to provide any notice?

Short Answer: The consequences of failure to provide required notice, or failure to do
so in atimely fashion, vary depending on the type of action being taken and who is taking it.

Rezonings I nitiated by a L ocal Government: In thefirst category, locally initiated
“rezonings’ adopted by alocal government outside of the periodic review process (subsections
1(5) and 3(5) of Measure 56), as a general matter ORS 197.830 will apply. When noticeis
required and is not given or is given in a manner that is inadequate, ORS 197.830 essentialy
suspends the normal 21-day period for appealing land use decisions to the Land Use Board of
Appeas (LUBA), and alows certain personsto file an appeal either: (a) 21 days after they
receive actual notice of the fina decision if they were entitled to notice of the final decision; or
(b) within 21 days of when the person knew or should have known of the final decision where no
notice of the final decision isrequired. See Kevedy, 28 Or LUBA 227 (interpreting ORS
197.830(3) asto aquasi-judicial proceeding.). Instead athree-year limitation period will govern
appeals. ORS 197.830(5)(a). Furthermore, under 197.830(2), where no notice or untimely notice
is given, aperson need not have appeared before the local government in order to appeal the
ordinance to the Land Use Board of Appeals (LUBA). Finally, where no notice or untimely
notice is given, a petitioner to LUBA may also have a basis for remand of the ordinance in
guestion if the petitioner can show that the failure to provide proper notice prejudiced his or her
substantial rights. ORS 197.835(9)(a)(B).

A related issue results from circumstances where alocal government has provided the
pre-hearing notice required by subsections 1(5) and 3(5) of Measure 56, but then following the
notice decides to change the proposed ordinance. If the final decision departs substantially from
what the notice described, property owners may claim that the notice failed to provide the
required information or otherwise put them on notice that their property might be affected. See,
infra, at page 10-11. Such aresult may be prejudicia to the substantial rights of a party and may
require aremand. See Tarjoto v. Lane County, 29 Or LUBA 408, 413 (1995). In addition, the
failure to provide new notice where the nature of the ordinance changes may excuse a petitioner
from the requirement to appear during the local proceedings in order to establish standing to
appeal aland use decision to LUBA. ORS 197.620(2); Williams v. Clackamas County, 27 Or
LUBA 602, 605-6 (1994).°

> Except for the pre-adoption notice for local legislation adopted under periodic review, (subsections 1(6) and 3(6)),
Measure 56 does not require local governments to issue notice to landowners or anyone else of the final decision.
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Rezonings Pursuant to Periodic Review: Sections 1 and 3 of Measure 56 both contain a
second notice requirement that applies to local decisions that "rezone" property and that also are
"pursuant to a requirement of periodic review." Measure 56, subsections 1(6) and 3(6).
Consequently, if alocal ordinance is adopted in response to a periodic review requirement (e.g.
pursuant to a periodic review work program, ORS 197.633), then subsections 1(6) and 3(6)
require the city or county to give a second notice of the change 30 days before the scheduled
adoption or amendment of the ordinance (the notice must specify the effective date of the new
ordinance). Both this notice requirement and the one requiring notice of the first hearing apply,
and one cannot be read as an implicit substitute for the other. Thisis particularly the case
because Measure 56 already contains express exemptions from the notice requirements in
sections 1 and 3 if the local legidation "result[s] from" a new statute or administrative rule,
notice of which was issued under section 5 of Measure 56. Measure 56 subsections 1(10) and
3(10). The express exemptions from the notice requirements undermine any argument that local
legislation pursuant to periodic review isimplicitly exempt from the general pre-hearing notice
reguirements of sections 1 and 3.

The second, pre-adoption, notice required by subsections 1(6) and 3(6) of Measure 56
informs recipients of the effective date of new regulations that will "rezone" their land, and it
must be mailed at least 30 days before the new regulations are to be adopted or amended. By the
time a property owner receives the notice required by subsections 1(6) and 3(6) there may be no
remaining opportunity to participate in local proceedings on the ordinance. Although the
legislative record is not explicit, the purpose of the pre-adoption notice required by subsections
1(6) and 3(6) appearsto be to allow property owners to submit land use applications before new
ordinances that prohibit or limit uses are adopted pursuant to periodic review.

The failure of alocal government to issue arequired notice (or to do so in atimely
fashion) under subsections 1(6) or 3(6) of Measure 56 may result in a property owner’s |0ss of
the opportunity to submit an application for a permit under existing standards. The loss of the
opportunity to file an application under more favorable review standards may prejudice a
"substantial right" of the property owner. Asaresult, under ORS 197.835(9)(a)(B), a property
owner in this situation may be able to obtain a remand of the ordinance, requiring pre-adoption
notice of the ordinance and alowing the owner to file an application under the former provisions
of the local comprehensive plan or land use regulation. This remedy isin addition to the
consequences previoudy identified with regard to locally initiated rezonings.

Rezonings Resulting from Action by Metro: Section 7 of Measure 56 requires Metro to
provide notice to local government entities at least 50 days prior to the effective date of a Metro
land use planning ordinance. As with the pre-adoption notice required for ordinances that are

® Notice of DLCD and LCDC actions in a periodic review proceeding is not required under Ballot Measure 56.

Final DLCD and LCDC decisions in periodic review come in to play under Ballot Measure 56 only as triggers
requiring local legislation be adopted. It isthelocal legislation, not the DLCD or LCDC order, that is subject to the
notice requirements in Ballot Measure 56 Sections 1 and 3.
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pursuant to a requirement of periodic review, we believe that if Metro fails to provide pre-
adoption notice of its land use ordinances that will result in a*“rezoning,” property owners who
had a right to such notice and who did not receive it as aresult of Metro's failure may have a
basis for obtaining aremand of the Metro ordinance. Metro's compliance with the Measure 56
notice requirement is subject to LUBA review, and so is subject to the review standard in ORS
197.835(9)(a)(B). Asdiscussed above, that statute provides that LUBA shall remand aland use
decision for procedural error that prejudiced the substantial rights of a petitioner.

E. Enactmentswith Emergency Clauses

DL CD Question 10: Subsection 5(1) requires DLCD to notify local

governments about any new or amended [LCDC] rule or statute that limits land
uses “at least 50 days prior to the effective date” of the new rule or statute. How
isthat to be done if the rule or statute contains an emergency clause and thus takes
effect immediately?

Short Answer: For LCDC administrative rules that will result in a“rezoning,” LCDC
should provide that the rule does not go into effect until at least 50 days after notice is provided
to local governments as required by Measure 56. For statutes that take effect immediately upon
their enactment, it appears that it isimpossible to provide notice 50 days prior to their enactment.
In such cases, DLCD should provide notice as soon asis reasonably practicable following their
enactment.

Analysis. Under ORS 183.335(5), as a general matter, an agency may temporarily adopt
or amend arule without prior notice or hearing or upon any abbreviated notice that is practicable.
Similarly, under Article IV, section 28 of the Oregon Constitution, the Legidative Assembly
may provide that a statute takes effect upon its approval by the Governor.

Section 5 of Measure 56 makes a distinction between adoption and enactment, and the
effective date of a statute or rule. Where LCDC adopts atemporary rule that will limit or
prohibit otherwise permissible land uses, it should specify an effective date at |east 50 days after
the date it mails notice to local governments under subsection 5(1) of Measure 56. There may be
circumstances where the statute authorizing the temporary rule contains sufficiently specific
direction that LCDC may specify an earlier effective date for such arule. Such circumstances
are likely to be the exception, however.

The application of section 5 of Measure 56 to statutes with emergency clauses presents a
more difficult question. The difficulty results from the fact that legislation containing an
emergency clause will generaly be effective upon signature by the Governor. The Governor, in
turn, is generaly required to sign bills within five days of the date the bill is presented to him or
her by the Legislature. Or Const. art. V, Section 15b. Asaresult, it will usually not be possible
to provide notice of the enactment of a bill 50 days in advance of its effective date if the bill has
an emergency clause.
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The Legidature has very broad authority to determine when an emergency exists, and any
limitation of one Legislature on a subsequent Legislature must be stated explicitly. Measure 56
does not prohibit the Legislature from enacting legislation with an emergency clause that
otherwise falls under Measure 56. As aresult, we believe that the Legislature may specify that
particular legidation go into effect without waiting for the 50-day period specified by Section
5(1) of Measure 56 to pass. In such acircumstance, it will be impossible for DLCD to provide
notice of the statute 50 days prior to its effective date. It is possible that Measure 56 could be
construed not to apply to statutes enacted with an emergency clause. However, we believe that
DL CD should, nevertheless, provide notice of such statutes as soon as is reasonably practicable
following their enactment.

F. Usual and Reasonable Costs

DLCD Question 8: Section 5(5) of Measure 56 requires DLCD to reimburse
local governments for all “usual and reasonable costs of providing notice” about
new state rules or laws to affected landowners. What is “usua and reasonable?’

Short Answer: LCDC should define these terms by rule, consistent with their ordinary
usage in this context.

Analysis. The phrase “usual and reasonable costs’ is not defined by Measure 56 or by
any related statute. As explained in response to question number 15 below, we believe that
LCDC has authority to adopt a rule defining what costs are “usual and reasonable’ in
implementing the notice requirements of Measure 56.” Measure 56 does set forth some
parameters for how notice may be given under the statutes, and these have some bearing on what
costs must be reimbursed. The phrase “usual and reasonable costs’ is a classic delegative term
that affords LCDC the authority to define it, so long as it does so in a manner that is consistent
with the general policy of the statutes it isimplementing. See Jeld-Wen v. Env. Quality Comm.,
162 Or App 100, P2d _ (1999); Meltebeke v. Bureau of Labor and Industries, 322 Or 132,
903 P2d 351 (1995); Springfield Education Assn. v. School Dist., 290 Or. 217, 226-35, 621 P2d
547 (1980).% Because notice is required prior to the effective date of statutes or rules, rather than
prior to any hearing, that policy appears to be primarily one of ensuring an opportunity for

" However, LCDC's authority to define “usual and reasonable costs of providing notice” may not extend to Section
7 of Measure 56, which requires the Metropolitan Service District to reimburse local governments for all usual and
reasonable costs of providing notice of proposed rezonings resulting from a Metro ordinance.

8 Although we do not believe dictionary definitions are controlling in this context, any application of these terms by
LCDC or DLCD should be consistent with them. The terms “usual” and “reasonable” are defined by WEBSTER'S
THIRD NEW INTERNATIONAL DICTIONARY (unabridged 1993 ed.) as follows: “usual” means*“1: such as accords
with usage, custom, or habit: of the character or amount in common use;” “reasonable’” means “1b: being or
remaining within the bounds of reason: not extreme: not excessive.”
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affected property ownersto avoid pending limitations or prohibitions by filing applications prior
to the effective date of legidation or LCDC rules.

Subsection 5(4) of Measure 56 requires local governments to mail a copy of the notice
DLCD mailsto the local government. That notice must be sent “* * * to every owner of real
property that will be rezoned as a result of the adoption or enactment of the rule or statute.”
(Emphasis added). And the notice must be mailed at least 30 days prior to the effective date of
the statute or rule. 1d. In other words, under this provision of Measure 56 local governments are
required to do three things: (1) determine whom the notice is sent to; (2) make the appropriate
number of copies of the notice; and (3) mail the notice. DLCD isrequired to reimburse for
“usual and reasonable’ costs of doing these things; it is not required to reimburse local
governments for other costs, such as the cost of preparing a notice different from the one DLCD
sends to the local government.

We believe that one means of implementing this portion of Measure 56 isfor LCDC to
survey or otherwise investigate the costs that local governments now incur in providing
individual notice to landowners, and to develop arule defining the limits of what “usua and
reasonable costs’ are on this basis. Such costs will necessarily include both the direct costs of
providing notice (including costs for copying, paper, envelopes, postage, and staff time spent
identifying landowners and preparing and mailing notice), and some reasonable amount of
indirect costs (overhead).

DL CD Question 14: The measure requires DLCD to reimburse cities and
counties for their “usual and reasonable costs’ of mailed notice of adoption or
amendment of a plan or regulation “pursuant to a requirement of periodic
review...” Periodic review work programs contain tasks that respond to a state
requirement. But they often include tasks that state law does not require; they are
part of the work program because the local government chooses to undertake
them. Does the measure require the department to reimburse costs incurred in
amendment of plans or regulations to complete these tasks?

Short Answer: Yes.

Analysis: The language of subsections 1(6) and 3(6) require notice to be provided to
owners of parcels that will be “rezoned” by the governing body “ pursuant to a requirement of
periodic review of the comprehensive plan under ORS 197.628 to 197.636.” Subsections 1(12)
and 3(12) of Measure 56 require DLCD to reimburse local governments for their “usual and
reasonable” costs incurred in providing such notice. The text of Measure 56 does provide some
parameters concerning the type of notice that may be used for ordinances stemming from
periodic review and how notice may be sent which, in turn, will have some bearing on costs that
must be reimbursed. Subsections 1(11) and 3(11) of Measure 56 specify that counties and cities,
respectively, need not provide more than one notice to a person owning more than one affected
parcel for rezonings generally, including those resulting from a requirement of periodic review.
Similarly, subsections 1(7)-(8) and 3(7)-(8) allow notice of rezonings to be included with tax
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statements, and sent by bulk mail, so long as the notice is mailed between 20 and 40 days before
the date of the first hearing on the proposed ordinance.

Y our specific question is whether DLCD must reimburse local governments for costs
associated with providing notice of “rezonings’ that are included in a periodic review work
program, but are not required by state law. However, we believe that under the statutes and rules
governing periodic review, the department’ s decision to include any work task in a work
program means that the work task is required by state law, even if the specific work task was
initiated by the local government. Once DLCD issues an order approving awork program, all
tasks included as part of that program, including any tasks that were included by choice of the
local government, become “a requirement of periodic review” within the meaning of Measure
56. If alocal government, on its own initiative, proposes atask that would result in a“rezoning”
under Measure 56, DLCD would have to remove that task from the approved work program to
avoid responsibility for repayment of notice costs.

DLCD Question 15: Does LCDC have the authority to adopt rules to establish
procedures for submission by local governments of cost claims to the department?
To define terms in the measure, such as “usual and reasonable costs?’

Short Answer: Yes.

Analysis: Under ORS 197.040, LCDC is expressly authorized to “adopt rules that it
considers necessary to carry out ORS chapters 195, 196 and 197...” Chapter 197 contains post-
acknowledgment procedures including periodic review requirements implicated by subsections
1(6) and 3(6) of Measure 56. Also, Section 5 of Measure 56, which contains most of the
provisions directly applicable to DLCD, amends ORS Chapter 197 to require notice to local
governments of new statutes or rules, and requires reimbursement by DLCD of local
governments' “usual and reasonable costs’ of providing corresponding notice to affected
landowners. In sum, we believe that LCDC has statutory authority to adopt rules establishing
procedures for reimbursement claims and defining delegative terms such as “usual and
reasonable costs.”

G. Use of Assessment Rollsfor Notice

DLCD Question 13: Subsections 1(1) and 3(1) of Measure 56 require that
notices be mailed to affected landowners “as shown on the last available complete
tax assessment roll.” Such rolls are amended daily, so must the notices be mailed
on the same day the names of landowners are taken from the roll?

Short Answer: No.
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Analysis. We believe the use of the phrase “last available complete tax assessment roll”
in subsections 1(1) and 3(1) of Measure 56 affords local governments the ability to include a
reasonable amount of time in preparing amailing list and carrying out the mailing.

LUBA addressed a similar issue in Walz v. Polk County, 31 Or LUBA 363 (1996). That
case involved the meaning of ORS 197.763(2), which requires that notice of local quasi-judicial
land use decisions must be provided to certain property owners as identified “on the most recent
property tax assessment roll.” The county argued that it was not obligated to provide notice to
petitioner under the statute because the county’ s assessment rolls were only updated once a year,
and therefore the tax rolls had no record of petitioner’s recent acquisition of property. LUBA
concluded that the county could not rely on its failure to update its tax rolls for changes of
property ownership and owners addresses to defeat the notice requirement of ORS 197.763.
More relevant for the present inquiry, LUBA held that:

“The *most recent county property tax assessment roll’ is the property tax
assessment roll that shows, as nearly as possible, the current ownership of each
property in the county and that notes any property owner’s change of address.”
Walz, 31 Or LUBA at 369.

Similarly, we believe the “last available” complete tax assessment roll under Measure 56
should be read to require use of the last available roll for the practical purposes of providing
timely notice required by the statute. In other words, where the number of notices that must be
sent is extensive, alocal government may generate alist of the owners “of record” and then take
areasonable amount of time in turning that list into mailing labels and accomplishing the
mailing—the notices need not be mailed on the same day the names are taken from the roll
where the act of carrying out the mailing necessarily will require more than one day.

H. Changes Required by Federal Laws

Question 6: Measure 56 deals only with locally initiated and state-required
“rezonings.” But changesin federal regulations may require state or local
governments to amend land use laws in a manner that would meet Measure 56's
definition of “rezoning” and hence require notice to landowners. For example,
recent changes in FEMA regulations require local governments to amend their
floodplain management regulations if they are to remain eligible for federal flood
insurance. In such cases, must alocal government mail notices to landowners? If
S0, who must bear the costs of such mailings?

Answer and Analysis. In general, we believe that changes to local comprehensive plans
or land use regulations that limit or prohibit otherwise allowed uses of property require notice
under Measure 56, regardless of whether those changes result from a decision of the local
government (sections 1 and 3), changes in state law (section 5), or changes in federal law.
Where changes in federal law require the state to enact legislation, or LCDC to adopt new



Richard Benner
November 30, 1999
Page 20 of 20

administrative rules, those state-law changes are not exempt from section 5 of Measure 56. In
these cases, DLCD isrequired to send notice to local governments, and to pay the costs of both
the notice to local governments and the resulting notice to property owners. Similarly, sections 1
and 3 of Measure 56 provide no exemption for local ordinances that are adopted to comply with
federal law. In these cases, local governments are required to send notice and to pay the cost of
the notice.

The one exception is changes that result from decisions of a “court of competent
jurisdiction.” Measure 56, subsections 1(10) and 3(10). These subsections expressly state that
sections 1 and 3 do not apply to legidative acts of local government “* * * resulting from a
[decision by] a court of competent jurisdiction.” 1d. We believe that this exemption includes
decisions by state or federal courts requiring local governments to adopt changes to their
comprehensive plans or land use regulations in order to comply with federal law.

This adviceis provided only for the benefit of the Department of Land Conservation and
Development, and may be relied upon only by DLCD. It is not intended as, and should not be
considered, advice to anyone other than state officers acting in their official capacity. All other
persons should consult their own legal counsel regarding the matters addressed in this letter.

Sincerely,

Richard M. Whitman
Assistant Attorney General
Roger A. Alfred

Assistant Attorney General
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