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SUBJECT: Agenda Item 6, January 12-13, 2011, LCDC Meeting 

DIRECTOR’S REPORT 

I. INFORMATION UPDATES 

A. PARTICIPATION IN APPEALS, AND RECENT LUBA AND APPELLATE 
COURT OPINIONS 

ORS 197.090(2) requires the Director of the Department of Land Conservation and Development 
(DLCD) to report to the Land Conservation and Development Commission (the commission or 
LCDC) on each appellate case in which the department participates, and on the position taken in 
each such case. 
 
ORS 197.040(1)(c)(C) requires LCDC to review recent Land Use Board of Appeals (LUBA) and 
appellate court decisions to determine whether goal or rule amendments are needed. 
 
1. Department participation in appeals 
 
Between November 16, 2010, and December 15, 2010, the department received copies of 5 
notices of appeal filed with LUBA. The department filed none of these notices. 

 
2. LUBA opinions 
 
Between November 16, 2010, and December 15, 2010, the department received copies of 10 
recently issued LUBA opinions. Of these, LUBA dismissed 4, remanded 4, reversed 0, affirmed 
2, invalidated no local decisions, and transferred no petitions to circuit court.  
 
Three decisions concern the application or interpretation of a statewide planning goal or LCDC 
administrative rule: 
 
 Friends of Yamhill County, et al v. City of Newberg, LUBA No. 2010-034, decision issued 

November 8, 2010: OAR 660-008-0005(2) & (6), OAR 660-008-0010, ORS 197.307(3)(a), 
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OAR 660-024-0030, ORS 195.034, OAR 660-024-0040(1) & (4), OAR 660-024-0050(1), 
and ORS 197.296: LUBA remanded Newberg’s revised comprehensive plan housing 
element for 4 reasons: (1) The city excluded floodplains from its buildable lands inventory 
without explaining why needed park uses could not be developed in floodplains; (2) A letter 
from Yamhill County agreeing with the city’s proposed population forecast number did not 
constitute city and county adoption of a coordinated population forecast consistent with state 
law; (3) An explanation is required so that LUBA can understand how the city calculated 
residential land need; and (4) The exclusion of land from the BLI based on topography, 
location of buildings, and access is not supported by an adequate factual base. This decision 
also is addressed below, in a recommendation from the department that the commission 
consider rulemaking to clarify some of the issues raised. 

 
 Rudell and Rudell v. City of Bandon, LUBA No. 2010-037, decision issued November 29, 

2010: Goal 10, Goal 18, ORS 197.303, and ORS 197.307(6): DLCD intervened in this 
appeal of the city’s denial of a conditional use permit to develop a single-family dwelling in 
the Controlled Development (CD-2) zone and Shoreland Overlay (SO) zone. LUBA 
remanded because: (1) The city’s conclusion that the entire property is located on a foredune 
is not adequately supported; (2) The city’s code criterion that geology and hydrology reports 
demonstrate that “it is safe to build” a single-family dwelling, which is “needed housing,” is 
not clear and objective; (3) the same reasoning applies to the city’s conclusion that the 
property is “unbuildable”; (4) the purpose of the CD-2 zone is not an approval criterion that 
can provide a basis for denial of the application; and (5) the zoning provision that allows 
single family dwellings in the CD-2 zone is not an independent approval criterion and does 
not provide an independent basis to deny the application. 

 
 Devin Oil Co., Inc. v. Morrow County, LUBA Nos. 201-044 & 2010-046, decision issued 

November 19, 2010: Goal 3, Goal 14, OAR 660-004-0018(4), OAR 660-004-0020, OAR 
660-004-0022, OAR 660-014-0040, and OAR 660-012-0060(1) & (2): LUBA remanded the 
county’s approval of a reasons exception to Goal 3 under the criteria in OAR 660-004-0020 
and 660-004-0022, a reasons exception to Goal 14 under the criteria in OAR 660-014-0040, 
plan text and map and zoning map amendments from industrial to tourist commercial, and a 
conditional use permit, in order to authorize truck and auto fueling stations, a convenience 
store, a restaurant, and a tire changing facility at the junction of I-84 and Tower Road on 
land within the Airport Approach Overlay zone for the Boardman Airport and 5 miles from 
Boardman’s UGB. Key holdings: (1) Conditional zoning is not a method permitted in the 
county code to ensure that use of the property is limited to the uses justified in the exception. 
(2) The county’s finding that the TPR is not triggered because the zone change will not 
significantly affect any transportation facility is not supported by substantial evidence. 

 
The department believes that the commission should consider amendments to OAR 660, division 
8 and/or division 24 rule amendments as a result of the Newberg decision. The department 
makes this recommendation for the following reasons: 
 



Agenda Item 6 
January 12-13, 2011 - LCDC Meeting 

Page 3 of 10 
 
 
1) In DLCD v. McMinnville, LUBA No. 2001-03 (2001), LUBA agreed with the department 

that the current OAR 660-008-0005(4) (c) requirement that a housing needs projection must 
be consistent with Goal 14, means that local governments must proceed to address a 
residential land need deficiency at the same time the deficiency is identified; i.e., adopt 
efficiency measures to reasonably accommodate need in the existing UGB, and, if a need still 
remains, expand the UGB. However, in GMK Development v. City of Madras, 225 Or App 1 
(2008), LUBA (and the Court of Appeals) took a different approach. In cities with a 
population below 25,000 LUBA stated that cities do not have to address an identified 
housing need or residential land need at the time the housing need analysis is adopted (based 
on their reasoning that this form of concurrency is required only under ORS 197.296 (which 
only applies to cities larger than 25,000).1 In Newberg, which has a population of less than 
25,000, the petitioners argued that division 8 and ORS 197.307(3) (a)2 require Newberg to 
take action to address its identified housing needs at the time it adopts the need analysis. 
LUBA rejected petitioners’ argument, relying on the reasoning of the Madras decisions. The 
department believes that the Madras decision is not consistent with the commission's intent, 
and that allowing cities to avoid addressing their housing needs indefinitely is contrary to 
other commission and legislative policy. 

 
2) An LCDC rule, OAR 660-024-0050(4), which applies to all local governments and not just 

those under 25,000, contradicts the Court’s opinion. That rule states: 

If the inventory demonstrates that the development capacity of land inside the 
UGB is inadequate to accommodate the estimated 20-year needs determined 
under OAR 660-024-0040, the local government must amend the plan to satisfy 
the need deficiency, either by increasing the development capacity of land 
already inside the city or by expanding the UGB, or both, and in accordance 
with ORS 197.296 where applicable. Prior to expanding the UGB, a local 

                                                 
1 “…[W]here ORS 197.296 does not apply, Goal 10 and its implementing statute and rules do not require the city to 
concurrently address a current, unmet need for more affordable housing when it conducts an evaluation of its 
residential land needs.” 
 
“[i]f Goal 10 already obligates local governments to amend urban growth boundaries to accommodated projected 
housing needs, as petitioners suggest, then ORS 197.296 is completely unnecessary and, in fact, a redundancy. *** 
The fact that the legislature enacted ORS 197.296 strongly suggests that the existing regulatory framework was 
understood not to impose the requirements that the petitioners now contend that it independently does. Moreover, 
the fact that the legislature expressly provided that the requirements of ORS 197.296(6) apply only to cities with 
population of 25,000 or more apply only to cities with a population of 25,000 or more strongly suggests that the 
same requirements [do] not apply to cities with smaller populations.” 
 
2 “197.307 Effect of need for certain housing in urban growth areas; approval standards for certain residential 
development; placement standards for approval of manufactured dwellings. 
*** 
      (3)(a) When a need has been shown for housing within an urban growth boundary at particular price ranges and 
rent levels, needed housing, including housing for farmworkers, shall be permitted in one or more zoning districts or 
in zones described by some comprehensive plans as overlay zones with sufficient buildable land to satisfy that 
need.” (emphasis added) 
 



Agenda Item 6 
January 12-13, 2011 - LCDC Meeting 

Page 4 of 10 
 
 

government must demonstrate that the estimated needs cannot reasonably be 
accommodated on land already inside the UGB. If the local government 
determines there is a need to expand the UGB, changes to the UGB must be 
determined by evaluating alternative boundary locations consistent with Goal 14 
and OAR 660-024-0060. 

3) There is a long history of commission interpretation of Goal 10 that the Madras and Newberg 
decisions may overturn. For example, the Happy Valley acknowledgment enforcement order 
required that city to immediately allow needed housing types under clear and objective 
standards. That order also included unprecedented enforcement order remedies that required 
local land use approval of building permits. The department believes that the Happy Valley 
order would not have been upheld if Goal 10 did not require that a needed housing deficiency 
be addressed at the time it is identified, rather than in the indefinite future.  

4) In a number of situations in recent years, the department has been concerned that cities that 
adopt a housing needs analysis before they determine how to address those needs are creating 
a more complicated, costly and time-consuming process than is necessary or desirable. By 
separating these two phases of a UGB amendment, with the first phase reviewed by LUBA 
and the second by LCDC, the city creates multiple appeals with potential conflicting results. 
Ultimately, the commission will review the housing needs analysis at the time it reviews any 
UGB amendment (for a city larger than 2,500 and an amendment of greater than 50 acres). 
Nevertheless, some cities continue this practice.  

5) If a plan is initially adopted or amended with a clear analysis and statement of a housing need 
deficiency, Goal 10 and Goal 2 have historically required that the need be rectified as part of 
the plan adoption or amendment, because compliance with all of the goals is required at that 
time. This interpretive history may not have been adequately argued by the petitioners.  

The department sees three options:  

1. Urge cities to adopt housing needs analyses at the same time that they adopt a UGB 
expansion decision. 

2. File a brief in a subsequent case and seek a different interpretation from LUBA;  
3. Consider rulemaking to clarify division 8 and/or division 24 rules at the time the 

commission's policy agenda is revised in June – August of this year.  
 

3. Appellate court opinions 
 
Between November 16, 2010, and December 15, 2010, the department received 4 copies of 
recently-issued opinions from the Court of Appeals, and one copy of a recent opinion from the 
Oregon Supreme Court.  
 
 Foland v. Jackson County and ODOT, LUBA Nos. 2009-109, 2009-112 & 2009-113; Court 

of Appeals No. CA A145890, decision issued November 24, 2010: Goal 3, Goal 11 and 
Goal 14, OAR 660-011-0060, and OAR 660-011-0065: The Court affirmed LUBA’s 
remand of the county's approval, based on exceptions to Goals 3 and 14, of an ODOT I-5 rest 
area welcome center on EFU land 500 feet from the south boundary of Ashland’s UGB. The 
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court agreed with LUBA and petitioners that Goal 11 prohibits the extension of city water 
services to serve an urban use on rural land without a Goal 11 exception. NOTE: This 
opinion liberally interprets Goal 1l and its rules, which expressly prohibit the extension 
of sanitary sewer service outside a UGB.3  

 
 Columbia Riverkeeper, et al v. Clatsop County, LUBA No. 2009-100, Court of Appeals No. 

CA A145336, decision issued November 3, 2010: Goals 16 & 17, OAR 660-017-0015(4) 
and 660-017-0025(3)(b): This is the 3rd appeal of county approval of the Bradford Landing 
liquefied natural gas terminal and pipeline. The Court affirmed LUBA’s 2nd remand. 

 
 Siporen, et al v. City of Medford and Wal-Mart Stores, Inc., LUBA No. 2008-185, Court of 

Appeals No. CA A142541, Supreme Court No. SC SO58025, decision issued November 18, 
2010: Goal 12: The Court affirmed the Court of Appeals’ reversal of LUBA’s remand of 
county approval of a site plan and architectural review for a Wal-Mart store. The city’s 
interpretation of its code regarding the level of traffic impact analysis required was plausible 
and therefore must be accepted. 

 
B. GRANTS, INTERGOVERNMENTAL AGREEMENTS AND CONTRACTS 

The department sent reminder letters to successful recipients of Planning Assistance grant 
awards requesting closeout accountings of grants to small cities and counties. Many recipients 
responded before the end of the year; to date it appears that the investment has resulted in many 
positive benefits for Oregon communities. 
 
Recipients of larger technical assistance and periodic review grants are also working to complete 
work under grant contracts before the May 31 submittal deadline. DLCD staff, including 

                                                 
3 Here is the Court’s reasoning: “[W]ith regard to water systems, the goal and the pertinent rule, OAR 660-011-
0065(2), do not, as a general matter, categorically prohibit the establishment or extension of water systems to serve 
land outside of a UGB. *** [T]he goal and the rule are silent as to whether Goal 11’s underlying objectives permit 
the extension of water systems to rural lands to serve a non-residential urban use without an exception.” Citing its 
decision in Gisler v. Deschutes County, 149 Or App 528 (1997), which cited 1000 Friends of Oregon v. Curry 
County, 301 Or 447 (1986), the Court went on to state: “[W]e concluded [in Gisler] that ‘the requirements of Goal 
11 go well beyond’ the limitations on sewer and water systems and that more generally Goal 11 ‘regulates the 
location, pace and direction of residential and other development, and it limits – and requires coordination between – 
the placement of urban-level development and urban-level services and facilities on rural land.’ *** we reasoned 
that a p[roper understanding of Goal 11 required that we look at the goal in its entirety rather than with a view only 
to the particular proscriptions concerning water and sewer systems.” In Foland, the Court went on to agree with 
LUBA that “the history of the enactment of that rule [OAR 660-011-0065(2)] indicates that LCDC did not intend to 
address the universe of concerns under Goal 11 in enacting the rule, or to in all circumstances allow a water system 
to serve non-residential urban uses on rural land without an exception to Goal 11. *** ‘[W]here an exception to 
Goal 14 is required in order to site an urban use on rural land, a corresponding exception to Goal 11 will be required 
[for] *** the provision of public sewage facilities and services *** and to extend water service.’ ” The Court also 
relied on the 1998 DLCD staff report for adoption of the division 11 rules: “The other general requirements of Goal 
11, especially the definitions of rural facilities and services, could be interpreted to mean that water systems to 
serve rural areas are inappropriate in some circumstances. That question is not addressed by this report.” 
(emphasis added) 
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individual grant managers, will continue to work closely with grant recipients through the 
remainder of the biennium. 
 

II. DEPARTMENT PROGRAM ACTIVITIES AND INITIATIVES 

A. COASTAL MANAGEMENT PROGRAM 

The department’s coastal staff played a major role in the December meeting of the Ocean Policy 
Advisory Council (OPAC) during which the OPAC approved the area designations for three 
marine reserves (Cape Falcon, Cascade Head, and Cape Perpetua) and approved a 
recommendation by Paul Klarin, Marine Affairs Coordinator, to start the next round of advisory 
committee work on the plan for ocean alternative energy. Andy Lanier and Tanya Haddad 
provide critical information and GIS assistance to the Department of Fish and Wildlife, Andy 
also provided staff support before and during the meeting, and Lorinda DeHaan provided critical 
administrative and logistical support.  
 
Coastal staff continue to monitor several coastal erosion situations, including one at the southern 
edge of Gold Beach where, first, the mouth of Hunter Creek swung north in early summer and 
removed a sand dune in front of the Sebastian Shores development and second, the mouth of the 
creek has subsequently moved south but the absence of any dune means that ocean run-up is now 
lapping at the edge of the development. The department, in a 2005 letter from then-Director 
Shetterly to the City of Gold Beach, warned against this very thing happening and advising that 
the development would not qualify for rip-rap or other shorefront protective structure. The State 
Parks Department is now involved because rocks from the development are a safety hazard and 
are not permitted on the beach. Several property owners recently filed a multi-million dollar 
lawsuit against the project developers. 
 
Tanya Haddad, coastal information technology specialist, recently spent three days at Woods 
Hole Oceanographic Institution at the invitation of the NOAA Coastal Services Center to assist 
in developing data standards to support a national system of marine spatial planning as directed 
by the Presidential Executive Order of July 2010 for a National Ocean Policy. 
 
Dale Blanton, coastal policy analyst, continues to be very involved in discussions with the Corps 
of Engineers and other agencies about sediment management at the mouth of the Columbia River 
and the need to replenish the sediment supply in the nearshore area south of the south jetty of the 
river.  
 
B. MEASURE 49 

The Measure 49 division is down to a few staff, work having been completed on all claims under 
Measure 49, including HB 3225. A small amount of work remains on claims allowed under SB 
1049. Remaining staff have been working on organizing records, providing litigation support, 
and completing a significant report on the effects of Measures 37 and 49 (see agenda item 14). 



Agenda Item 6 
January 12-13, 2011 - LCDC Meeting 

Page 7 of 10 
 
 
C. COMMUNITY SERVICES AND PLANNING SERVICES 

Jon Jinings and Karen Swirsky continue to work with staff and consultants with the City of La 
Pine on its acknowledgment review submission. Similarly, Jennifer Donnelly continues to work 
with the City of Damascus on its most recent acknowledgment review submission. 

Staff from both divisions have also been working on the remand of the City of Woodburn's UGB 
expansion (agenda item 4), Rogue Valley RPS, and several other items that likely will come 
before the commission in the near future.  

D. DIRECTOR’S OFFICE 

In addition to the various policy matters addressed below, activities in the director’s office 
during November and December included: 
 
Week of November 22 – SB 1059 Management Steering Committee; meeting with 
representatives of the City of Springfield regarding their 2030 Refinement Plan; state agency 
directors meeting; meeting with Portland State University regarding the Urban Forum; Natural 
Resources Cabinet. 
 
Week of November 29 – League of Oregon Cities Transportation Committee regarding SB 1059 
financing; meeting with natural resource agencies regarding budget; meetings with various 
groups regarding legislative concepts and priorities; legislative workgroup on economic 
development (presentation on Goal 9); DLCD’s rural team meeting; LCDC meeting. 
 
Week of December 6 – Governor’s agency advisors; SB 1059 committee roles and 
responsibilities; TPR/OHP subcommittee preparation meeting; meeting with Oregon AFSCME; 
meeting of state agency directors; attended farewell reception for Metro Councilor Rod Park; 
interviewed on OPB’s Think Out Loud program on climate change; Natural Resources Cabinet; 
ERT Directors annual meeting with the City of Salem; DLCD joint Planning Services and 
Community Services Division meeting on work priorities; DLCD all-staff meeting; presentation 
on climate change adaptation framework to the Environmental Quality Commission; presentation 
at the Oregon Land Use Law Conference. 
 
Week of December 13 – Participated in Oregon Business Summit; presentation on climate 
change adaptation framework to House Environment and Water Committee, and Senate 
Environment and Natural Resources (plus an update on the destination resorts work group to the 
senate committee); legislative workgroup on economic development; Destination Resorts work 
group; meeting with Representative Cowan regarding flood insurance program; natural resource 
agencies budget meetings; senior staff meeting with ODOT, OBDD and DLCD; SB 1059 
Management Steering Committee. 
 
Week of December 20 – Meeting with the City of Damascus; Target Rulemaking Advisory 
Committee; natural resource agencies budget meeting; meeting with Commissioner Worrix; 
legislative workgroup on economic development. 
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Week of December 27 – Meeting with Governor Kulongoski regarding marine spatial planning 
and the Territorial Sea Plan, meetings of a subgroup of the legislative workgroup on economic 
development. 
 
E. OPERATIONS SERVICES 

The Operations Services fiscal team continues preparing for implementation of GASB 54 (fund 
balance reporting requirements) and upcoming calendar and biennium year-end activities which 
roll into the state’s Comprehensive Annual Financial Report (CAFR) and the Schedule of 
Expenditures of Federal Awards (SEFA) report.  
 
The budget officer is working with the director’s office and the operations services manager in 
continuing to ensure financial reporting accountability. Division managers continue their critical 
roles in ensuring timely expenditure projections. The department continues to await results from 
its DAS/Budget and Management appeal hearing. Additional budget development will continue 
throughout the winter and during the next legislative session. A Governor’s Recommended 
Budget will likely occur in January/February 2011. 
 
The information technology unit continues working with department management in evaluating 
and determining current and future technological needs for the department. The management 
team has approved the use of Skype to increase teleconferencing capacity for department staff. 
Roll-out of this new, free technology will occur in the coming months. 
 

III. DEPARTMENT ORGANIZATIONAL AND MANAGEMENT INFORMATION 

A. NEW STAFF AND PROMOTIONS 

No new staff or promotions. 

B. DEPARTING EMPLOYEES 

Nicole Kielsmeier, Program Analyst 2 in the M49 Division, accepted a new position with 
Oregon Housing and Community Services starting on December 8th. We appreciate all her work 
with Measure 37 and Measure 49, and wish her the best in her new position. 

Kristin May, who as been serving as the M49 Division Manager, will be completing her limited 
duration assignment effective January 31st. We wish her the best on her next endeavors. 

Jan Devito, Administrative Support Specialist in the Planning Services Division, is retiring 
January 31, 2011. Jan has worked for the State of Oregon for over 13 years, including almost six 
years at DLCD.  

Gail Churchill, Procurement and Contracts Specialist in the Operations Services Division, also is 
retiring effective January 31, 2011. Gail has worked for DLCD for over seven years  
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Meg Fernekees, Planner 3 in the Community Services Division, resigned effective January 4, 
2011. 
 
C. RECRUITMENTS 

The department is currently recruiting for a half-time procurement and contracts specialist to 
replace Gail Churchill.  
 

IV. LCDC POLICY AND RULEMAKING UPDATES 

A. LEGISLATION 

DAS and the Governor’s office filed the department’s four legislative concepts on December 15. 
These concepts were developed with small workgroups last spring and summer. Some of the 
final LC drafts need additional work, and the department is arranging a meeting with a broader 
set of stakeholders to help in the final shaping of the bills. The current LC drafts are attached.  
 
B. POLICY AGENDA UPDATE 

The policy agenda provides that two coastal-related rulemakings should be complete this 
biennium (June 30):  

 Territorial Sea: Revise the Oregon Territorial Sea Plan to include an element concerning 
alternative energy resources in the territorial sea, as ordered by a Governor’s Executive Order 
(Text amendments were approved November 2009; map amendments are still in progress and will 
be scheduled for commission action about December 2011.  

 Federal Consistency rules: Update LCDC rules (OAR 660, division 35) that implement 
the “consistency requirements” of the Federal Coastal Zone Management Act to address 
changes to NOAA federal consistency rules and other changes that have occurred since 
the last (1988) update of division 35. The department anticipates this rulemaking will be 
completed about July of 2011.  

In summary, certain elements of these rulemakings, which were scheduled under the 
commission’s Policy Agenda for the 2009-2011 biennium, cannot be completed this biennium.  
 
C. CURRENT RULEMAKING 

Willamette River Greenway Plan – At the time of this report, the department has begun 
contacting prospective Rules Advisory Committee members. Appointment of a hearings officer 
is on the commission’s business agenda for this meeting (see Item 7b). 
 
Solar Energy Facilities on Agricultural Lands – Commissioners Jenkins and Pellet will give a 
short verbal update on this rulemaking. 
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Irrigation Reservoirs on Agricultural Lands – Commissioner Jenkins and Director Whitman will 
give a short verbal update on this rulemaking. 
 
D. OTHER POLICY ACTIVITIES 

Urban Forum – In adopting its 2009-2011 Policy Agenda, LCDC directed the department to 
organize an urban land use forum to address several fundamental aspects of Oregon’s land use 
planning program, and to develop consensus recommendations for updating the program. The 
three topics currently included in this effort concern (1) the use of population estimates in land 
use and transportation planning, (2) public facility finance and planning issues facing local 
governments, and (3) urban growth boundary amendment policies, procedures and requirements, 
including timelines and effectiveness. In November and December the director, Bob Rindy, Jim 
Rue and Darren Nichols met with PSU and the Consensus Center to explore potential university 
participation in this effort. That meeting also included an informal review of a draft “white 
paper” on population forecasting prepared by the department. The department has tentatively 
targeted late Spring of 2011 for initiation of the policy forum regarding population forecasting. 
PSU and the Consensus Center have agreed to participate in and assist the department with the 
forum and to coordinate student projects to help with the forum.  
 

V. ATTACHMENTS 

A. Legislative Concepts 
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HOUSE BILL 2129 

What the measure does: Streamlines Post-Acknowledgement Plan Amendment Procedures 
 

Background: When local governments change their land use plans or zoning requirements, they 
must be “acknowledged” as meeting state land use planning requirements. This normally 
happens automatically, if no appeal is filed with the state Land Use Board of Appeals. When 
local governments amend their plans or zoning, state law requires various types of notice so that 
citizens and others may participate in the local amendment process. ORS 197.610 - 197.625 
requires local governments to send proposed amendments to the Department of Land 
Conservation and Development (DLCD). DLCD serves as a “clearing house” -- providing these 
notices to the public. In addition, subject to available resources, DLCD reviews proposed 
amendments and provides advice and comments to local governments.  
 

The notice process has not been reviewed in many years. Legal decisions have elaborated on the 
statutory requirements in ways that are not necessarily known to most citizens and many local 
governments. As a result, the current notice system is not transparent to most. For local 
governments, this means that their changes to plans and zoning requirements often may be sent 
back for procedural errors, resulting in unnecessary delay and frustration. For citizens, the 
problems mean that they may not understand what is being proposed until very late in the local 
process. DLCD continues to receive many local notices that do not comply with existing 
procedures. 
 
A related problem is that local governments are regularly required to amend their comprehensive 
plan and land use regulations to conform to changes in state statutes or rules. The current system 
does not function well when local amendments are required by the state (and there is no ability to 
alter the requirements at the local level). 
 

Solution: LC 492 clarifies the procedures for post-acknowledgement plan amendments to reduce 
costs, prevent unreasonable delay, and to make sure that notices serve their intended purposes. 
Some aspects of this proposed measure are minor, such as moving from a "paper" notice system 
to an on-line one, and eliminating the fee for paper notices. More substantively, this proposal 
would clarify what happens when a local government makes a major change to a proposed plan 
or zoning amendment (often in response to citizen input).  
 
As to state-required changes, the proposed legislation would allow (but not require) local 
governments to adopt conforming amendments to local codes in response to new state laws 
without holding a public hearing; reducing costs and avoiding confusion about whether local 
government has discretion to make changes in such cases.  
 
Contact: Richard Whitman, DLCD Director (503) 373-0050 Ext 280; Bob Rindy, DLCD 
Legislative Coordinator (503) 373-0050 Ext 229.  
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HOUSE BILL 2130 

What the measure does: Streamlines the Process for State Review of Urban Growth Boundaries 
(UGBs) and Urban Reserves 
 

Background: Authority to review “larger” urban growth boundary (UGB) amendments and all 
urban reserve decisions was transferred from the Land Use Board of Appeals (LUBA) to the 
Land Conservation and Development Commission (LCDC) in 1998. However, many of the 
procedures that exist for LUBA reviews do not exist for reviews by LCDC. As a result, there are 
gaps and ambiguities in the law concerning certain procedural requirements for reviewing these 
important local decisions. One example is that, while review of LUBA decisions by the Court of 
Appeals is “expedited,” that expedited court review does not exist (and was not transferred to 
LCDC) with regard to review of UGB amendments and urban reserve decisions. As a result, 
appeals of LCDC decisions regarding UGB and urban reserve amendments can take years, 
creating practical difficulties for cities and counties attempting to amend UGBs and plan for 
needed jobs and housing. 
 

Solution: Under this concept, the Department of Land Conservation and Development (DLCD) 
is proposing various process changes to improve and streamline the agency’s review of local 
UGB and urban reserve decisions. This includes changes at the administrative level, to expedite 
DLCD review, and changes to the judicial review provisions applicable to these decisions. The 
specific elements of this concept are: (a) clarifying what the record consists of in such cases; (b) 
adding "raise it or waive it" requirements to such reviews, to assure concerns are raised and 
addressed at the local level before being raised at the LCDC review level; (c) clarifying the scope 
and standards for LCDC's review; and (d) adding back expedited judicial review provisions for 
appeals of UGB and urban reserve decisions (parallel to provisions for expedited court review of 
LUBA decisions). This latter requirement will have a fiscal impact on the Judicial Department. 
DLCD will join the Judicial Department in proposing a policy option package for funding this 
element of the concept, and/or explore substantive legislative amendments to achieve a neutral 
fiscal impact. 
 

Contact: Richard Whitman, DLCD Director (503) 373-0050 Ext 280; Bob Rindy, DLCD 
Legislative Coordinator (503) 373-0050 Ext 229. 
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HOUSE BILL 2131 

What the measure does: Cleans Up “Needed Housing” Statutes 
 

Background: State laws under ORS 197.303 to197.307, in conjunction with LCDC's Goal 10 
(Housing), are intended to ensure that local governments provide sufficient land planned and 
zoned to accommodate all types and amounts of housing that will be needed over a 20-year 
planning period. This string of statutes includes provisions intended to prevent local regulatory 
barriers that may discourage needed housing types (such as multifamily attached housing or 
manufactured housing). The “needed housing” statutes require local standards to be "clear and 
objective" and that the local provisions not have the effect of precluding needed housing 
“through unreasonable cost or delay.” The requirements for needed housing are a core element of 
Oregon’s affordable housing policy. 
 

The Land Conservation and Development Commission (LCDC) began requiring “needed 
housing” in 1975 (through Goal 10), and “clear and objective standards” in 1979. In 1981 these 
requirements were enacted into state law. However, since 1981, these laws have been amended 
repeatedly, resulting in a string of statutes that is no longer a clear, coherent statement. The 
statutes have been further clouded by a significant body of (sometimes conflicting) case law. 
This confuses the public, local government, and the courts. As an example, it is no longer 
abundantly clear whether and how these statutes apply to the local adoption of regulations for 
housing as opposed to site-specific housing decisions. While some of this is clearer in “case law” 
established by the courts, it should be clear in the statute. This confusion has become more 
apparent in recent case law, and in part that prompts this legislative proposal.  
 

Solution: The department is proposing to clarify this string of statutes (ORS 197.303-197.307). 
The proposed changes would be “policy neutral,” consistent with the intent of these laws, and 
would incorporate case law interpreting these statutes. Some of this clarification may simply 
involve re-ordering or consolidating certain portions of these statutes and eliminating redundant 
but slightly different wording in various parts of the statutes. 
 

In a related matter, in order to help the state monitor local government practices in approving 
needed housing, an existing provision of state law requires local governments to report on 
applications for and approval of housing development in urban areas. However, these reporting 
requirements are not being followed by local governments. This proposal would update existing 
reporting requirements so they are more streamlined and functional for local government, while 
providing critical information to the state about overall housing trends so we assure that we are 
providing land for needed housing. This includes a proposal limiting these requirements to larger 
or faster growing cities.  
 

Contact: Richard Whitman, DLCD Director (503) 373-0050 Ext 280; Bob Rindy, DLCD 
Legislative Coordinator (503) 373-0050 Ext 229.  
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HOUSE BILL 2132 

What the measure does: Modifies Transfer of Development Rights Pilot Program 
 

Background: Two laws were enacted in 2009 providing authorization and standards for 
transfers of development rights (TDRs), a voluntary market-driven land use process. One of 
these statutes, Chapter 636, Oregon Laws 2009, established a Transfer of Development Rights 
Pilot Program to be administered by the Department of Land Conservation and Development 
(DLCD). The program is intended to test TDRs as a method to conserve forest land for forest use 
including active timber management, and allows transfers of development rights from forest land 
to urban growth boundaries (UGBs), exception areas adjacent to UGBs and rural unincorporated 
communities under certain circumstances. The law authorized up to three “pilot projects” to test 
these TDR ideas on the ground.  
 

Based on the department’s outreach efforts with local governments and forest land owners, some 
specific requirements of this pilot program are perceived by local governments and forest land 
owners as problematic to the point that land owners have not wanted to proceed with a TDR pilot 
project until the issues are resolved. At present there are no approved pilot projects. Although the 
market for any form of real estate development has been at historic lows, the department wants 
to be well-positioned to provide a real test of this concept when the market does improve. 
 

Solution: The department is proposing to adjust the law with respect to the specific provisions 
that are problematic. The measure would authorize additional areas as “receiving areas” for 
transferred development rights, and would allow higher transfer ratios in certain circumstances. 
This legislative measure would also clarify public access provisions, and add provisions to 
resolve potential inter-jurisdictional ad valorem tax impacts when development rights are 
transferred from one jurisdiction to another.  
 

Contact: Richard Whitman, DLCD Director (503) 373-0050 Ext 280; Bob Rindy, DLCD 
Legislative Coordinator (503) 373-0050 Ext 229.  
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