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Protection from public-participation suits passes House

SALEM — A bill that would make it harder to sue people who testify
before public bodies easily passed the Oregon House on Wednesday
on a 49-9 vote.

House Bill 2805 is aimed at cutting off lawsuits designed to discour-
age activism, particularly in cases where local residents are fighting a
proposed commercial or housing development. These have become
known as “Slapp suits,” for Strategic Lawsuits Against Public Partici-
pation.

The bill would give people civil immunity for statements made be-
fore public bodies, unless they are knowingly false and are not materi-
al to the issue. It also would award attorney’s fees to defendants who
prevail by showing they are the victim of a Slapp suit.

Several such cases have cropped up around the state. For example,
in Banks, 18 residents were hit with an $18 million fair-housing law-
suit after they complained that a 200-home subdivision would over-
whelm schools. Although they prevailed, they wound up with attor-
ney’s bills of $1,000 apiece.

Rep. Kurt Schrader, D-Canby, the bill’s sponsor, said that a compro-
mise had been worked out with the Oregon Building Industry Associa-
tion and that there no longer is significant opposition to the measure.
Schrader said the bill is necessary to ensure that people aren’t dis-
couraged from participating in government decisions.

— Jeff Mapes

STATESMAN MOWURNA L — 13 maY a9

HOUSE SUPPORTS
TESTIMONY PROTECTION

A bill aimed at protecting peo-
ple who testify at public proceed-
ings from being sued for their
comments won  approval
Wednesday in the Oregon House.

The bill, endorsed on a 44-8
vote, takes aim at lawsuits that
critics say are sometimes used
by special interests to try to pun-
ish citizens who speak against
them at public hearings.

Under the bill, those who par-
ticipate in public proceedings
would be granted immunity in
most cases.

Those who knowingly make
false statements that are not
material to the issue under con-
sideration wouldn’t be protected.

Statesman Journal news services
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House passes legislation to stop SLAPP suits
By JOHN BUTTERWORTH Gazette-Times reporter

SALEM — Legislation to help stop lawsuits aimed at quieting public
dissent passed in the state House 49-9 Wednesday morning. House Bill
2805 is aimed at stopping SLAPP suits, or strategic lawsuits against public
participation.

The bill will now move to the Senate Judiciary Committee. Although it
overwhelmingly passed the full House, it is expected to face a bigger battle
in the Senate by building and development interests.

The House Judiciary Committee reviewed the bill in March after receiving
statewide testimony about the abusive lawsuits.

w"“ Witnesses said they’d ended up having to defend themselves in court after
making statements against various land-use and development proposals.

a i House Bill 2805 would protect citizens from lawsuits for presenting facts or
stating opinions at public meetings, but not for such statements in letters to
newspapers.

AREES Backers are pleased with Wednesday’s vote in the House.
[§AP BREAKING NEWS
“I think it’s a fantastic big step forward for citizen involvement,” said Evan
O ilif Manvel from 1000 Friends of Oregon. “Public participation is critical to
’\ statewide planning and Oregon democracy.”

The battle over the Senate version will heat up greatly, said Manvel.

“There are some particular interests trying to kill the bill because public
participation doesn’t help them,” he said.

Liz Frankel from the Corvallis League of Women Voters agreed with
Manvel.

“The vote in the House was excellent — you can’t get much better than
that,” she said, “but I don’t think Chandler pushed that hard in the House.
He will in the Senate.”

Chandler is a lobbyist for the Oregon Building Industries Association, a
statewide home builders organization.

Another concern for Frankel is the possibility the bill will mutate in the
Senate Judiciary Committee.

http://www.gtconnect.com/gtonline/gto0513-04.html 5/13/99
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“The real key for now is not seeing so much as a comma change in the
- bill,” she said.

Several provisions of the House version dropped as it passed out of
committee and to the floor.

The bill provides for courts to award attorneys’ fees, other costs and even
punitive damages to defendants winning a suit under the bill’s provision
that gives immunity for testimony in public meetings.

“It’s got to hold as it is,” Frankel said.
John Butterworth covers public safety and rural Benton County for

the Gazette-Times. He can be reached by phone at 758-9530 or
e-mail at jbutterworth nect.com.
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Anti-SLAPP measure easily clears
Oregon House

By David Hudson
First Amendment Center

5.17.99
¢ What do you think? Have your say In The Forum.

The Oregan House of Rapresentatives has overwhelmingly
passed a bill 49-9 designed to stop lawsuits that are filed in an
effort to silence public dissent. The measure takes aim at
SLAPP suits, otherwise known as strategic lawsuits against
public participation.

Proponents of so-called anti-SLAPP legisiation insist the
measures are necessary to protect citizens from being sued for
their criticism of a variety of businesses. such as land-
development and building companies. at city council meetings
and other public hearings.

The legislation states that a person "is not civilly liable for their
Speech, influencing action, or otherwise participating in the
processes of government, regardiess of their intent or purpose.”

The House bill contains certain provisions designed to

strangthen protection for citizens® free-speech rights that were

got ct::tainea in an earlier anti-SLAPP bill first introduced in the
enate.

The House bill contains a provision aliowing a court to quickly
dismiss a groundiess lawsuit. “The court shall expedite any
motion for summary judgment fited by a defendant that asserts
the immunity provided by this section ” the bill reads,

The bill aiso provides "reasonable 3ttorneys fees"” and other
legal costs to defendants in SLAPP suits. Finally, the measure
sliows those who successfully defeat a SLAPP suit to obtain
punitive damages from the parson who filed the suit.

"The key to this bill is that it provides a way for earty dismissal of
these suits before citizens are burdened with crushing legal



Lamb's group has shifted its Support awsy from an earlier
measura introduced in the Senate to the House bili. “We have
put all our eggs in one basket,” Lamb said.

Several other.groups in Oregon lobbied House legislators to
adopt an anti-SLAPP bill, Including the League of Women
Voters and 1000 Friends of Oregon.

“Individuals aren't the only anes harmed by SLAPP suits,” said
Liz Frankel of the Corvallis Leagus of Women Voters. “SLAPP
Suits are all about community intimidation." she told free!

“The overwhelming vole in the House (on May 12) sends a clear
message 10 the Senate,” Lamb said. “We just hope the measure
does not become bogged down in @ Senate committee. We
know the opposition will be stronger in the Senate.”

Frankel calied the House vote a “major step towards protecting
public participation.” She $8ys the goal now is 1o get the
measure through the Senate without changes.

l.amb and Frankel both say they expect a tougher fight in the
Senate, as lobbyists for buliders and land developers wiil
increase their efforts against the measure.

The bill has been referred to the Senate Judiciary Committee.
which has not set a hearing date.

At least a dozen other states have passed similar laws to protect
people from meritless tawsuits. A California bill containin
features of an anti-SLAPP law was s‘%ned into law in 1892. A
similar New York act took effect in 1983 Other states with anti-
SLAPP laws on the books include Delaware, Georgia. Maine,
Massachusetts, Minnesota, Nebraska, Nevada, Okiahams,
Rhode Island, Tennessee and Washington.
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Mid-Valley Sunday

A bill to protect participants in
and-use cases « from lawsuits
ntended to shut them up will get
Wt of committee this week, Rep.
‘anc Shetterly says,

The Dallas Republican heads
he civil law Judiclary Committee
n the House. He said Friday that
I 2805 will have a work session
his week.

“Yes, I think
ve have the
‘otes to pass it
wt,” he said.

Shetterly did-
1"t ow gnd the
i d sched-
tes did not yet
how just when
he bill's work

wld.

HB 2805 has Lane

wen t by Shoﬂ.ﬂv

‘el Lamb of Philomath, chairman

f Oregon Comrmunities for a Voice

1 Annexatioiis, and several others.
It is intended to pratect l1.-«.-0::10

gainst so-called SLAPPs or
trategic Lawsuits Against Public

“articipation,

Such suits have been filed in other
tates - and threatened
r filed in some cases as well

- against e who spoke out
gainst dzvemenl pro X
Shetterly said the bill as intro.
uced would have pl;aviducgg absolute
nmunity for people ta part in
1e land use decision process. But he
id the committee is having the
reasure amended so that people
ould not be protected for intention-
Uy false defamatory statements,
In addition, Shetterly said, his
ancl has cleared a related bill
wking it ea:ier for eourtsm dio issue
mmary ments {n such cases.
“ft wi rgduce the time and
wen  Mailed in defending (riv
ous . suits,” Shetterly said.
In other lcm’s!ativc develop-

ments of interest to the mid-valley:

@ Two bills to authorize a study
and pilot project of dredging on
scgments of the Willamette River
remain pending before a subcom-
mittee of Ways and Means.

Shetterly refused to give up on
the bills Friday, sayins there was
still a chance they could get funded
by Ways and Mcans and pass the
Legisxﬂmf'ﬁm {, R-Haksey

L . Jef pf, R-Halsey, insist-
ed thl:xtze week thlat his putb-o
authori \reat in
oy s
you it’s not dead,” he declared.

The bill has had one hearing. In
most cases bills die in committee if
they have not had a second hearing
by the end of April.

® Kropf noted that Huuse
Tra rtation, on which he
scrvlﬂohad sent to the floor with a
“do pass” rccommendation HB
2522, which is of interest to mid-val-
ley motarists and bicyclists.

HB 2522 inakes it legal for a
bicfvlcle to pass a vehicle on the
right with due care if the roadway
s wide enough, as long as the
cyclist doesn’t interfere with a
motorist making. a legal right turn.
The bill also makes it illegal to ride
;he wrong way on reads and bike
anes

® State Rep. Barbara Ross, D-
Corvallis, testified in faver of a
local-ption funding bill before a
Senate committee.

Senate Bill 550 would allow
school districts to raise a small
amount of money locally to add to
revenue from the state. Ross SKS
she's also working behind the
scenes to launch bipartisan talks on
stable funding for scheols.

Any such talks would have to

Mid-V,

April 25, 1999

consider how to make schools
accountable, how to keep costs
{rom skyrocketing and whether
there are new sources for school
funds, she said.

® The House Ways and Means
subcommittee for education passed
a higher education budget of $87.6
million. Ross backed the plan,
which would fund a new approach
lo dividing up the money among
colleges. But the plan also calls for
almost $§5 million in cuts to admin
istration, supplies and some
salarics and benefits.

Separate bills would offer §1
million to  Western  Oregon
University for library construction,
$2 nillion for statewide programs
like the extension scrvice and a
rm;ﬁhly $5 million enginecring
package.

@ Ross also said she backed a
failed effort this week to debate a
Senate bill that would require back-
ground checks on people buying
guns at gun shows,

Representatives introduced a
motion on the House floor to bring
the bill, SB 700, aut of committee
for vpen debate. Democrats backed
the motion but lacked the numbers
to win a vole,
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THE FULL STORY

Bill would discourage
lawsuits intended to
dampen political
involvement

Thursday March 25, 1999

From The Associated Press

SALEM, Ore. (AP) -- A dozen witnesses appealed to
legislators to protect Oregonians from lawsuits
intended to discourage them from getting involved in
land-use and other local political decisions.

Most of the witnesses Wednesday had been targets of
such suits, including 78-year-old Portia Foster of
Eugene, who was among five defendants in a 1996
defamation case in Yachats. The defendants won after

Advzrtize ith Lis

Advertizers Inde:

Editorial Search a five-day jury trial, Foster said, but ended up with
attorney fees of $7,000 apiece.

=i "I have never written anything defamatory, but that's
) what they claimed," Foster said of the lawsuit, which

Questions? resulted from an effort to block a building permit on

ggggzsstlons? an undersized lot near a historic county road and

your iking trail
Eeedback hiking trail.
Copyright 1999 Even the threat of such suits, she said, is

Oregon Live ® "increasingly a method of shutting people up."

The testimony came before the House Judiciary Civil
Law Committee during a hearing on House Bill 2805,
. which has been introduced by Rep. Kurt Schrader,
D-Canby, to discourage the so-called SLAPP suits --
Strategic Lawsuits Against Public Participation.

Mitch Rohse of the Department of Land Conservation
and Development said such suits stifle opposition and
have "a chilling effect on public debate."

He said nine states, including California, have laws
protecting against frivolous lawsuits, and 10 other
states are considering it. Gov. John Kitzhaber

http://www.oregonlive.com/news/99/03/st032502.html
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Oregon Live: 3-25-99 Bill would discourage la... Page 2 of 3
supports the idea.

HB2805 would grant immunity "for any statement"
made by someone participating in the
decision-making process before a public entity. It
says defendants should be awarded attorney fees and
other expenses if they are sued and a judge finds that
their statements are immune.

"It will protect citizens against very sophisticated,
well-heeled, and sometimes well-intentioned,
special-interest groups with a lot of power," Schrader
said. "We need more citizen participation, not less."

Several members of the House committee said they
are sympathetic to the issue but are concerned that the
immunity clause would go too far.

"This is a very broad immunity," said Rep. Max
Williams, R-Tigard. "I'm very concerned about
closing the courthouse door to a particular group of
people."

The committee chairman, Rep. Lane Shetterly,
R-Dallas, said the bill might be revised to address the
immunity concerns.

Send / Print this page Tal it in Tow r
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Ten other states have
approved such
legislation, and 10 more
are contemplating it.

BY KRISTEN GREEN
Statesman

When Portia Foster learned
that her town'’s city attorney had a
conflict of interest in a land-use
matter and hadn’t disclosed it,
she wrote a letter to the editor of
her coastal paper.

The 78-yearold Yachats
woman didn’t expect to end up
fighting a lawsuit that she
believes was meant to shut her

up.

“It has certainly shut down pub-
lic participation on the coast in a
very dramatic way,” Foster said.

Abill before the Legislature
would protect citizens who partic-
ipate in local government deci-
sions from Strategic Lawsuits
Against Public Participation,
known as SLAPP suits.

Ten other states, including Cal-
ifornia, have similar leg-
islation and another 10 are con-
sidering it.

Rep. Kurt Schrader, who intro-
duced the bill, said he wants to
ensure that Oregonians continue
to give their valuable input to
local governments without feeling
threatened.

“This is just good public policy,”
Schrader said at a public hearing
in the House Judiciary Commit-
tee on Wednesday.

SLAPP suits, he said, are dis-
couraging people who are at the

Panel considers public protection

-heart of local government deci-

sions.

“All you need to do is have a little
intimidation, and you shut people
down in a hurry,” Schrader said.

But committee member Rep.
Bill Witt, R-Portland, said he is
bothered by the amount of protec-

LAWSUITS STIFLE CITIZEN PARTICIPATION, SOME SAY

SPEAKS FOR BILL: Mitch Rohse testifies before the House Judiciary Committee hearing on a bill

that would protect citizens from frivolous lawsuits intended to intimidate residents and keep them

from commenting on govemnment decisions.

tion the bill offers citizens.

“The thing that concerns me is
HB 2805 will allow a person to go
to a public hearing and defame
another individual,” Witt said.

Mitch Rohse, a representative
of the Department of Land Con-
servation and Development, said
he doesn’t think the legislation

gives people a “license to lie.” He
said about 80 percent of SLAPP
suits are dismissed.

“It is an emotional issue some-
times when people don’t want to
hear the opposition or what the
dissenting views are,” he said.

Jeff Lamb, a Philomath resi-
dent and chairman of Oregon

RENEE BYER / Statesman Joumal

Communities For A Voice In
Annexations, said if legislators
don't find a way to combat SLAPP
suits, fewer people will voice their
opinions.

“A lot of people probably don't
have the resources financially or
emotionally to go through that
fight, ” he said.
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Give voters a choice

CityWatch, a Salem watch-
dog group concerned about the
increasing costs of annexations
and the growing threats of suits
against those who speak up
about them, field a petition Fri-
day which could give Salem
voters the right to vote on
annexations.

More and more citizens who
speak out against development
are being slapped down as
developer Larry Epping threat-
ened to do last year to Jerry
Scott of Citizens for Responsi-
ble Growth. .

. 'The problem of these suits is
so severe that the Department
of Land Conservation and
Development is sponsoring leg-
islation intended to protect the
~ First Amendment Rights of cit-
izens who wish to speak in pub-

lic hearings. .

- Each time a city council
approves an annexation it obli-
gates community taxpayers to
- pay for almost all of the costs
of developing the land. Under
current law taxpayers have no
vote. : -

When taxpayers have the
right to vote on annexations it
will be harder to intimidate us
and we’ll have a voice in the

financial well being of our com-
munity.

Richard Reid

president, CityWatch

Salem
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Salem group wants
vot’esgnannexations

ByJO oS
Valley Business

SALEM - City Watch, a gfoup pro-
moting what it calls controlled
growth, has petitioned to place on
the November ballot 2 measure giv-
ing citizens the right to make deci-
sions on annexations to cities. The
president of "CityWatch says the
reason is to protect citizens who
speak out from lawsuits filed by
developers.

Pre¢sident ‘Richard ‘Reid said,
“More and more citizéns who speak

out against development are being -

SLAPPed down'as developer Larry

Epping threatened todo last year to: -

Jerry  Scott ). of " Citizens - for
Responsible Growth.: - -t
__ By SLAPP, he referred to_the
phrase “strategic lawsuits against
public patticipation”. He said the
petition will allow citizens to have
a say over development without
the threat of SLAPP suits. '
Charles ' Landman, paralegal
with the Oregon ent of
ustice, ' wrote in “An Introduction™
to P Suits” that more citizens
are being sued -by developers for
speakinig out in public meetings
against development. He said these
legal actions often take the form of

defamation suits. -
- om—

In a letter dated Oct. 1, 1997,
attorney David Hilgemann, repre-
senting Epping, sent a letter to Scott
requesting that he retract informa-
tion he placed in the Argument
Statement for the Marion County
Voters' Pamphlet about Epping's
residential development profits.

The letter said, “If you persist in
publishing this statement, it is my
client’s intention to pursue all of

- hiscivil rights concerning this mat-

ter, including suit for damages.”

“It was kind of'a shock,” said
Scott, owner of Jerry . Scott

*Appraisers. I don’t hiave deep pock-
-ets and the developer does. I could”™
_-Atdefend myself” .. .. 7. -

Scott, who is vice president of
CityWatch, said he didn't. with-
draw the information and there
was fo lawsuit. o

.- “If good people shut up because .
they're afraid to:lose moaey, then
our society will end'up no€ having
anyone left to defend it,” Scott said.
‘I have 2 significynt number of
people who say, ‘[ have some data
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Coantinued from Page One

In St. Paul, Mary McKay is béing .

sued for defamation of character
by developers
Dan " and pum
Jennifer Smith

for comments f§
made in 2 letter [EN
to the editor of
the Graphic, a [,
Newbetg paper. jutl .
The reporter §
said in the arti-

cle about the
suit and growth A
in St. Paul that '

because of fear even though they
were
—bappeninginStPaul .

-Jeff Lamb, chairman for Oregon

Communities - for a2 Voice- in"’ i Nover
- tions at no cost.to the developér. If
.the developer waants to put the

Annexations, said he expects 40

cities in Oregon to pass- voter,

approved annexation laws by the
end of the year. Before the May 19th
election, 12 cities had passed ‘the

measure. Last week three of the:

four cities voting -on the voter
approved  annexation laws
approved them. In the fourth city,
Florence, Lamb said Lane County
officials inserted incorrect infor-
mation into the ballot that swayed
the clection. In the summary of
Measure 20-97, 2 Two-Year Levy to
Maintain Current Services, it says,
“This measure shall become effec-
tive only if Measure 1 [Voter
Approval for Annexation] is not
approved by the voters.” Lamb said
he will be filing a lawsuit against
the City of Florence.

This is not about antigrowth,”
said Lamb, owner of Auto Cars
Unlimited in Philomath. “People
are not foolish. Growth offers
opportunity and ~prople will
always want opportunity. This is
about héw fast we grow, who pays

for growth and do we as taxpayers

have a voice in that debate.” o

' . approved three |

"Philomath vot-
) ". . ers;hesaid, have :
225t. Paul residents would not com- , . 4PProved
ment publicly about growth issues -

opposed to the .way it was.

Lamb said that voters are
approving most of the annexations
proposed in their cities. He said in
20 years, Corvallis has approved 47
annexations and denied 37. With
last week's vote,
voters in
McMinnville
have approved
six * of eight
annexations. |-
Newberg has”

out of four-
annexations.

scotr

| all 19 of their: annexa-

tions. v . )
 “If developers know they are up

_ aginst the-voters, the town usually

getsa better product,” Lamb said.
-~ Lamb said the elections can take
place it the May or November elec-

annexation on the ballot in a spe-
cial election, Philomath and

“Corvallis charge the developers

half the cost of the election, he said.

~ Vickie Hardin Woods, Salem'’s
urban planning administrator, said
she's been in her position for
almost two years and in that time
every annexation has been
approved by the city. Records show
that in 1996, 11 annexations involv-
ing 147 acres were approved. In'
1997, 13 annexations involving 104
acres were approved. So far in 1998,
two annexations involving nearly
69 acres have been approve. Eleven
applications involving 400 acres

. havebeen submitted this year. '

Eric Meurer, executive diredor *
of Marion-Polk Building Indv
Association, said he was disappoint-
ed about the voter approved agnex-
ation petition. ' y

“We have a long established pol-
icy that created the Urban Growth
Boundary,” he said. *Inside the UGB
you should have development.”

He'said voter approved annexa-
tions could interfere with efforts to
plan for extending city services.
This, he said, could create uncer-
tainty, increasing costs and the level
of anxiety.

“In Salem, voters are more
attuned to this than in other areas,
Voters may not adopt.this method,”
Meurer said.

Larry Epping, co-owner of Larry
Epping Building Company, said
voter approved annexations goes
against the land use planning in
effect since the early 1980s. He'said
if you leave it up to the people to
vote you don’t need a UGB or a
co‘tnprchcnsivc‘plan anymore.

.Larry Glassock, president of
Salem Economic Development
Cotporation, said, “I oppose annex-
ation by popular vote. We have a
very .good land use planning sys-
tem in effect since the early 1970s.”

He said voter approved annexa-
tion would dismantle the planning
system piece by piece.. ’

“You don't plan part of a sewer.
It's part of a system,” Glassock said.

“If we have the best land use sys- -
tem in the United States then why
are we in a land use revolt? asked
Lamb. - - .
The petition is being reviewed
by the city attorney’s office. When
the review is finished, the petition

. will be ready for signatures.

—_—

Meanwhile  the  Citizen
Involvement Advisory Committee
has conducted two hearings with
testimony from citizens who have
been victims of SLAPP suits. LCDC
has submitted draft legislation to
limit SLAPPS to the Department of
‘Administrative Services. A
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Balance needed in
cr1t1c1zmg land use

From the Corvallis Gazette-Times
State officials are concerned about lawsuits that intimidate citizens
from speaking out in land-use cases,

We say protect citizens with appropriate legislation, but also be cau--
tious to keep people responsible for what they say.

Good government in a representative democracy requires that citi-
zens be able to speak their minds and ask their elected officials to help
them.

That’'s why SLAPPs are drawing more concern in Oregon. The
acronym stands for strategic lawsuit agamst public participation. These
happen when citizens speak out about such issues as land develop-
ments or environmental regulations and are sued by the developers or
companies affected by the rules.

The main purpose of such suits is to’ mtmudate the individuals —
and other citizens — from continuing to speak out.

The suits often seek huge sums — one national study found the
average claim was $9 million. Even the threat of such a lawsuit can
silence someone who, although convinced her views are right and can
win in court, feels overwhelmed by the prospect of legal fees and years
of litigation. A threat to sue one leader against a zoning change might
frightened dozens of neighbors into silence as well.

At least nine states have adopted laws to protect citizens from
SLAPPs.

There’s enough concern about SLAPPs to expect Oregon lawmak-
ers to tackle the issue next year. It’s important that any legislation they
adopt will safeguard citizen’s right to speak out but still hold them
responsible for what they say.
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Proposal could limit
nuisance lawsuits

a STATESMAN JOURNAL*

—— —— e ———— ——

WEDNESDAY, MAY 13, 1998

Proponents say the
suits are designed to
stifle public comment.

BY JAMES SINKS
Statesman Journal
The last thing Terry Flem-
ing expected was a lawsuit.
But he spoke his mind —
and he got sued.

He got the news just before
a 1996 public meeting about a
controversial new subdivision
in tiny Banks, northwest of
Hillsboro.

Fleming, a software sales-
man who'd said the local
school couldn’t accommodate
any more students, was
named in a $18.8 million com-
plaint along with city coun-

cilors and other community
advocates.

The developer alleged citi-
zens in the city of 560 were
discriminating against chil-
dren by campaigning against
the 300 new houses.

Fleming had spoken

- against the development at

earlier mee i
suit convin

, but the law-
him to keep

quiet. “It put a muzzle on us,”
Fleming said. “Nobody want- "
ed to say anything because
they were afraid they'd get
sued, too.”

Land-use advocates say
lawsuits — or threats of suits
— like the one in Banks are
becoming more common in
Oregon.

The typical result: Citizens

who might speak out against
developers or proposed pro-
jects are choosing to stay
silent because of fear of law-
suits and expensive legal
fees.

Those who file the lawsuits

. say they’re not attempting to

intimidate anyone, but to
keep inaccurate information -
from being spread around. '

The tactic is not new. In
most instances, the suits are
so flimsy that judges simply
dismiss them. Yet they have
proved effective at quieting
opposition. '

In recent years, California
and a number of other
states have taken steps to

SEE SUITS/ 2A

CONTINUED FROM 1A

limit the suits, which have been
dubbed SLAPPs — strategic law-
suits against public participa-
tion.

Oregon could join those ranks
next year.

On Friday, the Citizen In-
volvement Advisory Committee
of the Department of Land Con-
servation and Development will
get its first peek at a possible bill
that could stymie SLAPPs in Or-
egon.

The proposal — the “Citizen
Participation in Government
Act” — could be submitted to the
1999 legislature.

Among the proposed penalties:
Citizens who say they've been
the targets of such suits would be
able to recoup their attorneys’
fees. :

" That seems like a good idea to
Fleming.

Even though the Banks law-
suit eventually was thrown out
by a federal judge, Fleming and
his family were stuck with more
than $10,000 in legal bills.

And it convinced Fleming that
Oregonians who speak out in
public forums need to be pro-
tected.

YIf you'd told me before this ex-
perience that people could state
their opinion and then get sued,
I'd have said you were crazy,” he
said.

“If something doesn’t change,
there isn't going to be anybody
t?llking at public meetings at
all.”

Developers’ response

But Jon Chandler, chief lobby-
ist for the Oregon Building In-
dustries Association, said the
state proposal appears too broad.

“Developers shouldn’t be al-
lowed to bully people, but good
heavens, this thing is a mess,” he
said. “There is no recourse to
statements that are truly slan-
derous or defamatory.” '

Public participation is a right,
he said, but people need to be re-
sponsible. The First Amendment
protects free speech but doesn’t
allow people to yell “fire” in a
crowded theater, he said. What's
more, he said, there isn’t any re-
liable information about the fre-

quency of SLAPPs in Oregon
“They’re trying to fix a problem
that doesn’t exist.”

Nationally, SLAPPs have beer
filed for activities such as circu
lating a petition, writing a lette:
to the editor, speaking at publi:
meetings or demonstrating fo
law changes, according to th.
California Anti-SLAPP Project.



172 of 179

Peveloper
o sues resident
~ for defamation

Dan Smith'’s filing
stems from
continued battles in
St. Paul over
growth.

oD
srmessnes NS

ST. PAUL — In this rural-
town where many peopls:
fiercely oppose growth,
Newberg. .davelegsr Dun-
Smith krigws-_ his_ views
~_arem’t always popular. -

Now, he’s suing.a St
Paul resident who, he says,-
stepped over the Hits in her-
criticism. _

Smith and his wife have"
filed a $500,000 defamation
suit in Yamhill County
against Mary McKay, who
blasted the dpgs - irk- a1
letter (gubl.ishe&'in e New-
berg Graphic in November.
The lawsuit cites seven
statements from that letter
that Smith says are bogus:

“It was a character assas-
sination with inaccurate
facts,” he said. “I¢ wasn't-2
very Christian thing to do.”

The statements that
Smith contends are libelous
refer to “frivolous” legal ma-
neuvers and suggest that
he may share some respon-.
sibility for the city’s drilling
its main well without first
acquiring a permit.

Smith says all of McKay’s
statements are false and he
can prove it.

“'m a businessman,” he

said. “By trying to make
people think ill of me, she’s
trying to influence future
planning decisions.”

But the lawsuit has rami-
fications that may reach be-
yond this community of 358
surrounded by fields and
dairies. Managed-growth
advocates say developers
are using expensive law-
suits, or the threat of them,
as a tool to stifle their op-
ponents.

"Reached in Arizons,
McKay wouldn’t comment
about her lawsuit.

Her attorney did not re-
turn a phone call Thursday.

Smith said hell drop the
lawsuit if McKay apolo-
gizes, but he doesn't expect
that to happen. He also in-
sists that the lawsuit ian't
meant to quiet his foes. |

The handful of residents
contacted Thursday didn?
want to be quo b:a the
newspaper, in part
they feared they xmght“c

sued.
However, people are defi-
i i ut it. “It’s

nitely talking
bignewa."saidJackSidA%
Jeff Lamb, chairman

Philomath-based Oregati
Communities for a Voice ia
Annexations, said Smith’s
lawsuit appears to follow a
disturbing new trend: “This
is a tactic being used by de
velopment interests to &i-
lence and intimidate the ops

position.” ~
SEE SUIT/ 2G
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Suits: Opponents contend
problem doesn’t exist

The suits have been used to
stifle whistle-blowers, critics of
pollution or landfills, and even
critics of government officials or
employees. But they are most
common in development debates.

“The land-use arena seems to
be the perfect place for these to
show up,” said Celeste Doyle of
the Oregon Attorney General's

office. Doyle researched SLAPPs
for the Citizen Involvement Ad-
visory Committee.

Some Oregon cases that ap-
pear to follow the SLAPP for-
mula include:

s $t. Paul resident Mary
McKay is being sued by New-
berg investor Dan Smith for her
remarks in a letter to the editor
in the Newberg Graphic. Few St.
Paul residents will now speak to
reporters about Smith's develop-
ment plans.

s Salem developer Larry
Eppling threatened to sue activ-
ist Jerry Scott for publishing
profit estimates in a voters
guide. A suit wasn't filed.

s A Tillamook County de-
veloper sued a number o
ple and public boards includi
the Netarts Steering Committee.

“His strategy appears to be ‘win- .

ning through intimidation,’”
said Vic Affolter, planning direc-
to

T,
sA Columbia County-

commissioner threatened to
sue anybody who circulated a re-
call petition.

Baily or truth-sseker?

But even those cases aren’t
clear-cut. -

For instance, Smith said his
lawsuit is based on inaccurate
facts in McKay’s letter — not her
opinions about his temper and
“lack of decorum.” He has offered
to withdraw his suit if she apolo-

gizes.

“This SLAPP stuff is non-
sense,” he said. “And the citizens
of St. Paul don't want to talk be-

cause they don't have any facts
to oppose me with, and they're
using the lawsuit as an excuse.”

McKay's attorney has asked
the judge to dismiss the case, cit-
ing the First Amendment.

Scott says Epping’s lawsuit
was clearly an attempt to intimi-
date — and said no case was filed
because there wasn't any legal
basis for one.

But it was still effective, he
said: “It scared the hell out of
me.”

Dave Hilgemann, the attorney
for Epping, said the letter wasn't
meant to bully Scott. Rather, it
was to stop the publication of in-
accurate information.

Epping has said he will release
actual profit figures but hasn’t
done so.

Hilgemann said the state
doesn’t need any curbs on
SLAPPs because judges have the
ability to throw them out. Also, if
a judge thinks an attorney has
filed a frivolous suit, the attorney
could face sanctions.

“That's a pretty healthy
counter balance,” he said.

But Jeff Lamb, executive direc-
tor of Oregon Communities for a
Voice in Annexations, says a ban
is long overdue.

“It's an outrage,” he said. “We
feel thess suits are being used by
development interests to silence
the lic. Even if you win, you
don't want to say anything the
next time around.”

Mitch Rohse, policy specialist
with the Department of Land
Conservation and Development,
said it's difficult to say how often

the tactic has been used. "But we
know of at least a few instances
where they have,” he said.

And that's why the department
is concerned, he said. Citizen in-
volvement is the cornerstone of -
the Oregon statewide planning
system.

“If they are a big problem. then
this sort of action might be ap-
propriate,” Rohse said.

Bob Bonaparte, the Portland
attorney who represented Flem-.
ing, thinks the Banks lawsuit
was an isolated case. But with
more money riding on land-use
approvals, he said it wouldn't
surprise him to see others.

Still, some people aren't opti-
mistic that any law changes will
occur soon — even if it can be
proved that SLAPPs are occur-
ring.

Scappoose attorney Michael
Sheehan said developers have
found out the suits are effective,
so the public should expect more
of them. And he's not expecting
any help from the Legislature.

“Developers know they've got a
stacked deck in Salem,” he said.
“We're right at the beginning of
this.”

And Robert Liberty, executive
director of land-use watchdog
1000 Friends of Oregon, says
legal intimidation isn't limited to
SLAPPs. In many cases, de--
velopers and builders simply ex- -
haust the financial resources of
opponents.

In some cases, the developers
can write off legal fees as a cost
of doing business, he said. “Citi-
zens don't get to do that.”

Citizens can comment on a pro-
posal to discourage SLAPPS —
strategic lawsuits against public
participation — at9 a.m. Friday at
the Department of Land Con-

Court St. NE.
Here are some excerpts from the
measure:

« “The threat of financlal
Itablilty, litigation costs, loss of
business, loss of one’s home, and
other personal losses from ground-
less lawsuits seriously affects state
govemment by dmlnishtng citizen

u “Although some citl-
zens' communications to govem-
ment inevitably will be incorrect,

unsound, self-interested or notin
good faith, it is essential to democ-
racy that the constitutional rights of
citizens to participate be . . . pro-
tected and encouraged.”

s “Acts Involving a citl-
zen's constitutional right to peti-
tion, inform, communicate with, or
otherwise participate in the pro-
cesses of government shall be im-
mune from civil liability."

u if a SLAPP suit is dis-
missed, the court shall make the

who filed the suit re-
sponsibie for “costs of litigation. in-
cluding reasonable fees for at-
torneys and expert witnesses.”

s Targets of SLAPPs may
seek actual and punitive damages.




