
 

 
 

Issue Area 1 – Findings 
 

Department position:  Findings must: 
 clearly articulate the applicable standard that the city is 

showing it met 
 explain why the decision complies with the standards 
 include citation to substantial evidence in the record. 

 
Commission decisions: 

1. Findings that are missing citation to the record are 
ok, if city can identify substantial evidence in the 
record that clearly supports (same as LUBA 
standard, but only where citation is missing (not ok 
to be missing articulation of standard, or explanation 
of why standard met). 

2. Commission wants to consider in context of specific 
findings issues.  Appeared to follow the department 
position consistently (0.5 acre and redevelopable 
lands, subdivision CC&Rs, planning for need 
housing types (mix), parks and school district 
findings re ability to accommodate w/i UGB)  

 

Issue Area 2 Residential Land Need 
 
Subissue 1:  Which version of rules?  RW 
 
Agreement between city and department.  2007 div. 24 rules apply.  
Commission agrees. 
 
Subissue 2:  BLI, vacant and redevelopable RW 
 
Commission agreed that findings must identify how determined 
whether lands were vacant (including partially vacant), or 
redevelopable, or developed.  Just a findings issue. 



 

 
Three findings and possible substantive issues: 
Use of 0.5 acres and relationship between land value and 
improvement value. 
Exclusion of lands w. CCRs. 
Exclusion of constrained lands. 
 
Subissue 3:  HNA properly identify needed housing (tenure). 
 
Commission agree w. city. 
 
Subissue 4:  Has Bend planned for needed housing types?  
 
More findings and exp. of why 65/35. 
Commission split on whether to push number higher. 
 
Subissue 5:  Are second homes a needed housing type, and is 
coordination required between the city and the county? RW 
 
Agreed w. dept. postion (and city). 
 
Subissue 6:  Inclusion of 3,000 acres of unsuitable lands RW 
 
Agreed w. dept and city. 
 
Subissue 7:  Inclusion of 500 acres of surplus lands RW 
 
Agreed with dept. Less than 500, more than 1. 
 
Subissue 8:  Consistency w. General Plan 
 
Agreed to supplement findings. 
 
 
 



 

Subissue 9:  Consideration of amount of land needed for 
second homes in light of existing dest. resorts. 
 
Approved dept. rec. 
 
Issue Area 3 Efficiency Measures  GG 
 

Issue Area 4 Other Land Needs 
 

Subissue 1:  Pending. 
Subissue 2:  Parks and schools, reas. accomm w.i. existing UGB. 
 
Tentative ok w. amount of land for schools, better findings re 
location both w/i existing UGB, and extent to which can met on 
lands already owned by the districts outside the UGB.  Double 
counting issue – city said not suitable. 
 
Subissue 3:  Same 
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RESIDENTIAL LAND NEED 

HOUSING NEEDS AND GOAL 10: ANALYSIS OF HOUSING TYPES 

CITY DID NOT CONSIDER TENURE AND PLANNED ONLY FOR ATTACHED / DETACHED 

 The City did not analyze housing need by tenure and states that it is not required to plan by 
tenure given that it does not regulate by tenure. The City cites OAR 660-008-0040, 
Restrictions on Housing Tenure as justification.   

 In its UGB expansion proposal, the City did not plan for multi-family housing, government 
assisted housing, mobile homes / manufactured homes in parks and/or on individual lots. 
Rather, the City planned ONLY for attached and detached housing. As the City ignored 
tenure, it is possible that all attached housing could be high-end condominiums.  

 However, OAR 660-008-0040 is supplementary to ORS 197.296, 297.303 and 197.307, 
which collectively require larger cities to determine housing needed at particular price ranges 
(for owner-occupied) and rent levels (for renter occupied) housing--TENURE. The same 
statute also requires cities over 2,500 to determine housing need by three types: attached 
single family, detached single family and multiple family housing, along with government-
assisted housing, mobile homes or manufactured dwelling parks, and manufactured homes on 
individual lots. ORS 197.303.  

 The introduction to the Bend Area General Plan (BAGP) Chapter 5, Housing & Residential 
Lands, spends a lot of time discussing the serious shortage of affordable housing in Bend.  It 
is unfortunate that the City insists on trying to skirt the law, rather than acknowledging and 
planning for the needs of its current and future citizens. See Attachment A. 

ADEQUATE LAND SUPPLY FOR NEEDED HOUSING TYPES 

 ORS 197.307 requires that when a housing need has been shown at particular price ranges 
and rent levels, needed housing shall be permitted in one or more zoning districts with 
sufficient buildable lands to satisfy that need. I can’t tell from studying the City’s Findings, 
Residential Land Study, BAGP, Buildable Land Inventory, etc., that the City has complied.  

 This is a problem, particularly based on Bend’s history of development: 

o City’s 1998 BAGP assumed a mix of 55% single-family (SF), 10% manufactured homes 
in parks and 35% multi-family (MF).  

o Since 1998, development has been 77% SF, 23% MF and 0% manuf. homes in parks.  

o City blames the significant MF under-build on the market, instead of recognizing that 
public policy implemented through plan policies and development regulations can help it 
achieve its planned mix.  It now has a chance to rectify the problem but it doesn’t. 

o BAGP, Chapter 5, Table 5-3 reveals that in 2008, 80% of Bend’s dwellings were SF 
(76% houses; 4% manufactured homes in parks). Only 20% were multi-family (5% 
duplex, 3% tri- and four-plex, 12% multi-family apartment units).  

 Instead, in its UGB expansion proposal, the City plans for a 65/35 mix of detached/attached 
housing, which is not reflective of need.  
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EMPLOYMENT LAND NEED 

INADEQUATE FACTUAL BASE 

CITY DID NOT DEVELOP AN ADEQUATE FACTUAL BASE OR FINDINGS TO SHOW IF 
EMPLOYMENT LAND NEEDS WOULD BE MET VIA  REDEVELOPMENT IN ITS EXISTING UGB 

 Before expanding its UGB, City must demonstrate why its land needs cannot be reasonably 
accommodated within its prior UGB  

 City determined that 10% of its project future employment will be accommodated through 
redevelopment of “developed” lands but did not provide an adequate factual or policy base 

 OAR 660, Division 9 requires City to determine the amount of land within the current UGB 
likely to be redeveloped for employment uses in the 20 year period.  OAR 660-024-0050 and 
Goal 14 also require an analysis showing that the need cannot be reasonably accommodated 
on land already inside the UGB.  

 City’s EOA notes the 10% factor is well below the amount of redevelopment for employment 
that other jurisdictions have determined is likely and offers some vague reasons why these 
other jurisdictions had higher rates of redevelopment (which I could not understand). In my 
opinion, the City’s decision does not provide the factual basis required by the Rule.  

 If the City decides to use a city-wide 10% factor rather than analyzing particular sites, it must 
document what the actual trend has been for the proportion of new employment that has been 
met through redevelopment. It must also project if and why the trend is likely to continue. 

 If the City chooses to alter the historical trend to a new trend, it must adopt some policy basis 
for why doing so is consistent with applicable state (Goal 14) and local requirements. 

MARKET CHOICE FACTORS 

THE 50% AND 35% FACTORS USED TO INCREASE COMMERCIAL AND INDUSTRIAL LAND 
NEED OVER THE 20 YEAR PLANNING PERIOD SHOULD BE ELIMINATED 

 The City states that OAR 660-009-0025(2) provides that … the total acreage of land (i.e., 
total land supply) designated for employment need must at least equal the total projected land 
need for each industrial or other employment use. (Emphasis added.) 

 City also argues that it is allowed to include additional lands to provide for market choice. 

 OAR 660-009-0005(13) defines “total land supply” as the supply of land estimated to be 
adequate to accommodate industrial and other employment uses for a 20-year planning period. 

 OAR 660-024-0040 provides that the UGB must be based on the adopted 20-year population 
forecast … and must provide for needed … employment … over the 20-year planning period 
consistent with the land need requirements of Goal 14 and this rule. The 20-year need 
determinations are estimates which. Although based on the best available information and 
methodologies, should not be held to an unreasonably high level of precision. 

 The City asserts that it should not be held to an unreasonably high level of precision and goes 
on to pad its commercial land need by 50 percent and its industrial land need by 35%.  
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 In addition, the City’s estimate of employment land need already includes a significant cushion 

o It uses aggressive employment growth forecasts in the first 10 years of the planning period 

o It uses conservative estimates of the amount of employment uses accommodated in the 
Central Area (only one-third of its Central Area Plan (CAP) projections for employment 
will be met – and the CAP has not been adopted; indeed, it has been put on hold 

o City assumes its share of the regional employment base will increase from 60% to 64% 

 While Goal 9 expressly provides that market choice can be used to include employment lands 
in a UGB expansion to assure a competitive short-term supply of employment lands there is 
no similar market choice provision for total land supply. 

CAN THE CITY ACCOMMODATE SPECIAL SITE EMPLOYMENT NEEDS 
WITHIN ITS EXISTING UGB? 

 The City’s Findings and 2008 EOA do not include a reference to any type of Master Plan or 
other documentation that justifies the 225 acre need for a university. How does the City know 
that 225 acres is the proper size for a university without this documentation?  

 The City has not done an adequate job of identifying whether there are sites that could 
reasonably accommodate the university, the hospital or the large-site industrial employment 
needs within its existing UGB.  

 I disagree with the Director that “it is highly unlikely that suitable sites are available for 
these uses within the prior UGB”.  The City has not shown that 225 acres is the right size for 
a university—there is no Master Plan that documents this need and nothing in the record that 
I could find that explains the need for 225 acres (which is huge in comparison to other 
university sites in Oregon).  
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GOAL 5 (OAR 660, Division 23) VIOLATIONS 

CITY MUST CONDUCT A GOAL 5 INVENTORY OF WETLANDS, RIPARIAN 
CORRIDORS, & WILDLIFE HABITAT AS PART OF ITS UGB EXPANSION 

CITY PROPOSES INCLUSION OF 3,196 ACRES OF UAR LANDS IN ITS EXPANDED UGB, A 
SIGNIFICANT PORTION OF WHICH ARE ON THE EDGE OF THE DESCHUTES CANYON OR 
TUMALO CREEK. NEITHER DESCHUTES COUNTY NOR THE CITY HAVE PERFORMED AN 
INVENTORY OF THE GOAL 5 RESOURCES ON THESE LANDS. 

 City’s UGB Findings assert that, “The City’s adopted UGB avoids all 2003 Deschutes County 
acknowledged Goal 5 resources, with the exception of the Oregon Scenic Waterway”. Yet 
City’s Findings also describe two Goal 5 riparian areas within the proposed expansion area 
and explain that they are protected by Deschutes County’s Goal 5 plan.  

 The County did inventory the Goal 5 resources in unincorporated territory acknowledged in 
2003 but did not inventory the Goal 5 resources in areas designated as Urban Area Reserve 
(UAR) in the BAGP; responsibility for these areas was assigned to the City (not the County). 

 The City’s Findings state the following, “Among the Priority 2 exception area acres included 
in the boundary are 3,196 available acres that were given a local UAR designation when the 
Bend Area General Plan was adopted and acknowledged in 1981.”  [Rec. 1,189].  

 Findings also state, “approximately 22 additional acres [of riparian corridor and wetlands] 
are located in the proposed UGB expansion area outside of the Deschutes River and Tumalo 
Creek” and note they are protected through Deschutes County’s plan and code. [R. at 1216] 

 There are obvious contradictions within the City’s Findings. It could not have avoided all 
2003 Deschutes County acknowledged Goal 5 resources if it is including 22 acres of riparian 
corridor and wetlands in its UGB expansion area that are now protected through Deschutes 
County’s plan and code. Further, since Deschutes County did not inventory the Goal 5 
resources in the City’s UAR lands, the City must do so.   

 To put this in perspective, the City’s proposed UGB expansion includes a total of 8,462 gross 
acres [Rec. 1053].  Thirty-eight (38) percent of this area (3,196 acres) is UAR land that has 
not been inventoried for Goal 5 resources—by either Deschutes County or the City. A 
significant amount of this UAR land lies along the banks of the Deschutes River or Tumalo 
Creek, and has riparian areas, includes wetlands and serves as wildlife habitat.  

 The Bend Area General Plan includes information on the wildlife habitat functions of natural 
and open space resources within the Bend Urban Planning area. Chapter 2 of the BAGP 
[Rec. 1247-1254] recognizes that the Deschutes River and Tumalo Creek provide important 
habitat for a variety of aquatic life, birds, reptiles and mammals, both big and small. 

 While the City is not obligated to conduct a Goal 5 inventory over the entire expansion area 
(according to the Director) it MUST perform an inventory of Goal 5 resources for areas 
designated UAR in the BAGP. This is 3,196 acres according to the City’s findings. In the 
City’s Findings, the map on page 4 [Rec. 1055] show that a significant portion of these lands 
border the Deschutes River.  
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GOAL 11 (OAR 660, Division 11) VIOLATIONS 

PFPs SUBMITTED BY CITY DO NOT COMPLY WITH GOAL 11 RULES AS TO LANDS WITHIN 
THE CITY’S PRIOR UGB. COMMISSION SHOULD NOT ACKNOWLEDGE PFPs AS TO LANDS 
WITHIN THE PRIOR UGB AS PFPs MIGHT BE REMANDED WITH THE UGB EXPANSION. 

 The City states that the Director’s Decision confuses (1) acknowledgement of the City’s PFPs 
for the area within the current UGB and (2) whether the PFPs provide an adequate basis for 
adoption of the UGB expansion. I disagree and oppose the City’s request that the Director 
acknowledge the PFPs for the areas within the prior / current UGB.  

 The City prepared its PFPs expressly as part of its UGB expansion process – these PFPs were 
intended to support the UGB expansion. That point is made clear as statements in the record 
by the City’s Engineer Mike Magee illustrate (with respect to the Hamby Interceptor, which 
is a key element of the City’s Collection System Master Plan or “CSMP”). 

 “the Public Works Department has completed their alternative analysis for the Southeast 
Interceptor, as part of the Collection System Master Plan….  “[A]lthough Hamby 
alignment does have some benefits over the 27th Street corridor, the Hamby alignment 
cannot adequately address existing deficiencies and needs of the sewer collection system. 
More specifically, upgrades and improvements to 27th Street corridor are needed 
regardless of whether the Hamby alignment is realized. … The Hamby alignment was 
determined to be a cost effective and reliable solution for sewer service east of 27th Street 
in areas under consideration for UGB expansion. Based on the work presented in this 
study, the Hamby alignment offers significant growth potential to the City and is a strong 
candidate for public/private partnerships. For these reasons, we are recommending the 
Hamby corridor alignment be included as an added amendment to the overall City SPFP. 

Mike Magee, City Engineer, April 28, 2008 [Rec. 6,738] 

 In my testimony before the Commission, I wish to strongly emphasize my position on this 
subject:  Before the State may acknowledge the City’s PFPs with respect to the areas within 
the City’s current UGB, the City must be required to redraft those portions of its CSMP and 
Water System Master Plan (WSMP) to show service only to those lands within today’s UGB 
and to document that any public facility projects planned to serve lands within the existing 
UGB are feasible, regardless of what happens with the city’s UGB expansion..  

CITY’S SEWER PLANS SHOULD NOT INCLUDE FACILITIES/CAPACITY FOR LANDS 
OUTSIDE THE UGB EVEN IF THE PLANS STATE THAT NO SEWER SERVICE WILL BE 
PERMITTED OR PROVIDED UNTIL SUCH LANDS ARE LOCATED WITHIN THE UGB. 

 The City states that the Director’s Decision confuses (1) acknowledgement of the City’s PFPs 
for the area within the current UGB and (2) whether the PFPs provide an adequate basis for 
adoption of the UGB expansion. I disagree and oppose the City’s request that the Director 
acknowledge the PFPs for the areas within the prior / current UGB. The only way that I can be 
comfortable with the City’s request that the State acknowledge its PFPs for lands inside the 
current UGB is for the State to require that the City follow OAR 660-011-0060(3) to the letter. 
An alternate course of action is for the City to adopt amended PFPs that address both lands 
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inside the current UGB and also lands in the expansion area. However, if the City does this and 
if its UGB expansion proposal is remanded, it runs risk that its PFPs will also be remanded. 
This is the “cost of doing business”, so to speak. The City should be prepared to accept it. 

CITY’S PFPs ARE BIASED OR AT THE VERY LEAST, APPEAR DESIGNED TO SUPPORT 
PRE-EXISTING BIASES AS TO WHICH LANDS WILL BE INCLUDED IN THE UGB 
EXPANSION AREA RATHER THAN TO SERVE THE PUBLIC FACILITIES NEEDS OF 
BEND’S EXISTING AND FUTURE RESIDENTS. 

 The City’s WSMP Update was completed during March 2007 [Rec. at 225]. It included the 
city’s existing water service area located within the current UGB, along with non-UGB areas 
of Juniper Ridge and the Tetherow destination resort. In January 2009, Bend City Council 
voted to include only 225 acres of Juniper Ridge in the Alternative 4A UGB expansion 
proposal. Tetherow, as a destination resort, was excluded from the UGB expansion entirely. 

 The City’s CSMP Update was completed during June 2007 [Rec. at 385]. It included three 
large areas which were ultimately NOT included in the UGB expansion proposal: the 
Tetherow McAlpine Loop area to the west, the DSL’s Section 11 tract to the east and the 
extended Juniper Ridge area in the far north. Also, the City’s Record included a new sewer 
trunk alternative in its Alternative Technical Analysis for N.E. Bend (May 2007) [Rec. 
beginning at 517], which added significant area to the N.E. of the CSMP study area. In 2008, 
two additional Technical Memos were added to augment the coverage area of the original 
2007 CSMP.  

 The CSMP and WSMP include areas outside the UGB expansion area which suggests that 
these plans were not closely coordinated during the process. There is ample testimony in the 
Record (private citizens, small developers, attorneys for larger developers) that lend further 
weight to this assertion. While I know that the Director has limited the portions of the Record 
that can be used in this proceeding, I also took exception to his constraint as I believe the full 
Record tells an important story, a key part of which is that the CSMP and WSMP were used 
to justify pre-existing biases about which lands were included in the expanded UGB. 

THE CITY’S SEWER PFP MUST COVER ALL AREAS IN THE UGB EXPANSION 

 The City’s CSMP and its various addenda cover most (but not ALL) of the UGB expansion 
area. One area that was omitted was the “Ward’s Thumb” Medical District Overlay Zone 
(MDOZ)—the site of a future hospital on Bend’s south end.  

 Goal 11 and its rule require PFPs to contain a general assessment and inventory of the 
condition of all significant public facility systems that serve land uses designated in an 
acknowledged comp plan, as do other requirements found in OAR 660-011-0010(1).  
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GOAL 12 (OAR 660, Division 12) VIOLATIONS 

RELATIVE COSTS OF TRANSPORTATION IMPROVEMENTS, COST TO 
OVERCOME TOPOGRAPHIC BARRIERS, PLANNING STATUS OF 
DESCHUTES RIVER BRIDGE, COMPLIANCE WITH TPR  

CITY’S FINDINGS DO NOT ADEQUATELY EXPLAIN THE RELATIVE COSTS OF PROVIDING 
TRANSPORTATION IMPROVEMENTS TO SERVE INDIVIDUAL EXPANSION AREAS 

 When comparing the relative costs of transportation improvements to serve UGB expansion 
areas, the City can only group lands in the same priority category. OAR 660-012-0060(8). 

 City’s Transportation Area Zones (TAZs) bundled lands of different priority category into a 
single TAZ, in violation of ORS 197.298. Many TAZs include both Priority 2 and 4 lands. 
Priority 4 lands can only be analyzed and compared if the quantity of lands in higher priorities 
is not sufficient to accommodate the amount of land the city has documented as needed.   

COST TO OVERCOME TOPOGRAPHIC BARRIERS 

 The Record is extremely confusing as to how the City assigned costs to specific areas 
(particularly where these costs were associated with improvements required to overcome 
specific topographic barriers). I have studied the Record for hours and cannot determine if 
these costs were assigned to particular areas—indeed, I am fairly certain that they were not. 

 City points to its Findings that indicate it considered topographic barriers. It also identified a 
portion of the Record where it identified and allocated the extraordinary improvement costs 
(including major US 97 and 20 costs)  to individual areas.  This portion of the Record is a 
one-page Table that offers a hypothetical rough estimate of extraordinary costs by sub-area 
but the City stopped there; it failed to assign these costs for extraordinary improvements 
needed to serve individual areas. Bend’s City Council did not consider the extraordinary 
costs associated with serving specific areas and further, if these costs were somehow 
included, they were likely spread over two different priorities of land (Priority 2 and 4).  

 The City must provide additional information regarding the costs of providing transportation 
facilities to serve individual areas, including any extraordinary costs related to overcoming 
topographic barriers or rights of way. For instance, it must provide comparable estimates for 
providing needed roadway capacity for areas that, because of topographic constraints, may 
need to be served by different types of road networks. 

ANALYSIS/FINDINGS REGARDING NORTH AREA IMPROVEMENTS 

 The City has not properly considered costs of providing transportation facilities to serve the 
Northern Area (i.e. Juniper Ridge). As noted above, the City did include a rough estimate and 
allocation of the cost of extraordinary transportation improvements [Rec. 3.458] and also 
includes a “hypothetical” assignment of portions of these improvement costs to properties in 
the north area. However, this additional information was not included in any analysis that 
adequately addresses OAR 660-024-0060(8) and Goal 14. Further, the City does give any 
reasons or basis for its assignment of costs to individual projects.  I was very confused about 
how the Hwy. 20 and 97 improvements ($185 million in 2007-more today) were allocated. 
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 The other major issue that I have with the City’s process is that it uses a very coarse (as 
opposed to more “granular” cost range rating system. Where I calculated that the cost to 
provide Juniper Ridge with the transportation improvements needed to further urbanize it 
was > $500,000/acre, the City’s Cost Rating Index [Rec at 3,456] had only three cost ranges: 

Table A-2 Cost Rating INDEX  

Rating Score Cost Range 

Low 1 Greater than $50,000 (per acre) 

Medium 2 $25,000 to $50,000 (per acre) 

High 3 Lower than $25,000 (per acre) 

 The City’s evaluation concluded that the two northern subareas (Triangle and Juniper Ridge) 
were among the most expensive to serve and they were consequently rated “low”. But this 
cost them only 2 points … because the City’s rating system (which was developed prior to 
the allocation of extraordinary costs) placed no upper limits on these costs. 

 The City must change its rating system to properly account for the higher and broader range 
of costs associated with areas that require special improvements.  

PLANNING STATUS OF THE DESCHUTES RIVER BRIDGE 

 The City’s plan includes conflicting provisions about a proposed new bridge that crosses the 
Deschutes River. It is unclear whether or not this bridge is a planned facility (required to 
serve the UAR lands to the west of the Deschutes) or whether the City is deferring a planning 
decision about the bridge to a subsequent refinement planning process. 

 The City’s appeal states that the crossing is an anticipated need beyond the 20-year planning 
period. City appeal R. at 2626. However, this is not consistent with other statements in the 
record, i.e., the Collection System Master Plan (CSMP Final Study, July 2007) which states 
the Northern Interceptor requires bridge to cross Deschutes River [Rec. 495-497].  

 The City’s decision to remove the Bridge also conflicts with portions of the Record that 
indicate that three sub-areas it proposes to include in the UGB (the UAR areas to the west of 
the Deschutes River) might be assigned responsibility for up to 90 percent of the cost of the 
proposed bridge crossing. 

BEND IS A MPO AREA AND MUST COMPLY WITH TPR REQUIREMENTS FOR MPO AREAS 

 Bend is an MPO area, and must follow TPR rules for MPO areas with respect to producing a 
TSP that it can demonstrate will likely achieve a 5% reduction in VMT. 

 It must also calculate local and regional transportation needs based upon a requirement in 
OAR 660-012-0035(4) that it reduce reliance on the automobile 

 The City has no Commission approved standards and benchmarks for achieving reduced 
reliance on the automobile 
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ISSUE AREA 9 – UGB LOCATION 

LOCATIONAL ANALYSES VIOLATE OAR 660-024-0060 AND ORS 197.298 

CITY-DEFINED SUITABILITY CRITERIA PLACED ON EQUAL FOOTING WITH STATUTORY 
PRIORITIES TO DETERMINE ORDER IN WHICH DIFFERENT LAND TYPES WERE 
CONSIDERED FOR INCLUSION IN BEND’S UGB EXPANSION. RESULT: RESOURCE LAND 
WAS INCLUDED WHILE SUITABLE AND AVAILABLE EXCEPTION LAND WAS EXCLUDED  

 Goal 14 (as amended April 28, 2005) requires a Boundary Location analysis that evaluates 
alternative boundary locations consistent with ORS 197.298 and that considers these factors: 

o Efficient accommodation of identified land needs; 
o Orderly and economic provision of public facilities and services; 
o Comparative economic, social, environmental and energy (ESEE) consequences; and 
o Compatibility of proposed urban uses w/ nearly agricultural … activities outside the UGB 

 Adopted findings for Bend’s UGB must describe or map all of the alternative areas evaluated 
in the Boundary Location Alternatives analysis. If the analysis involves more than one parcel 
or areas within a particular priority category under ORS 197.298 for which circumstances are 
the same, these parcels or areas may be considered and evaluated as a single group. 

 City used its own “Threshold Suitability Criteria” to exclude Priority 2 buildable land from 
its Locational Analyses far too early in the process. This strategy resulted in at least one very 
large tract of land in the S.W. Study Area being excluded from the expanded UGB. 

 City persisted in defending its Threshold Suitability Criteria strategy despite the DLCD’s 
provision multiple, detailed explanations of how to complete an analysis of UGB locational 
alternatives (see DLCD’s letters in the Record dated May 27, 2008, October 24, 2008 and 
November 21, 2008 [Rec. at 3,758, 4,356, 4,722 and 7,268].  

 Deschutes County’s legal counsel also provided clearly worded advice as to how to apply 
ORS 197.298, OAR 660, Division 24 and Goal 14 on September 17, 2007 [Rec. 8,870] 

 City ignored DLCD and the County and improperly excluded over 640 acres of Priority 2 
exception lands in the SW Study Area – as well as other lands. Some Priority 2 lands that 
were excluded (Buck Canyon is one example) have a lower per-acre cost-to-serve with 
sewer, water and transportation infrastructure than other Priority 4 lands that were included 
(e.g., Juniper Ridge and lands in the NE). 

 Other Priority 2 lands were included (e.g., UAR lands west of the Deschutes River) despite 
the fact that they include Goal 5 riparian areas, wetlands and wildlife habitat (a fact explicitly 
noted in the City’s Findings and addressed earlier in my Goal 5 objections). These included 
Priority 2 lands are also questionably “serviceable”, as they require a bridge over a 
topographic barrier (the Deschutes River) in order to provide them with transportation and 
sewer infrastructure.  

 If the City’s used its Threshold Suitability Criteria within its existing UGB, it would have the 
effect of excluding large areas of the “built” city; i.e., it would deem these areas  
“unbuildable” when in fact these lands have buildings on them. 
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ISSUE AREA 10 – OTHER ISSUES (GOAL 1) 

DID THE CITY VIOLATE GOAL 1? I ASSERT THAT IT DID. 

A SIGNIFICANT PROPORTION OF THE APPELLANTS TO THE PROCESS AND MEMBERS OF 
THE CITY’S OWN OFFICIAL GOAL 1 CITIZEN INVOLVEMENT BODY (PLANNING 
COMMISSION) OBJECTED THAT THE CITY FAILED TO PROVIDE CRITICAL INFORMATION 
TO THE PUBLIC IN A TIMELY FASHION. THESE ACTIONS HAD THE EFFECT OF DENYING 
ME A MEANINGFUL OPPORTUNITY TO COMMENT ON / PARTICIPATE IN THE PROCESS. 

 Schedule set by City Council denied citizens the right to participate (as they could only do so 
via interactions w/ the Bend Planning Commission, City’s Citizen Involvement Committee). 
Many complaints are in the Record made by Bend Planning Commissioners, members of the 
Planning Commission’s Citizen Advisory Committee (CAC) and Technical Advisory 
Committee (TAC), County Commissioners and the DLCD: 

o Don Senecal, Bend Planning Commissioner (11/18/2008). “Planning Commission may be acting 
too fast …” 

o Steve Miller, Bend Planning Commissioner (10/27/2008). “I want to know why the UGB review 
process is being rushed.” 

o Kevin Keilor, Bend Planning Commissioner (September 22, 2008): “There’s no way that this 
Commission has spent near enough time to bless actual uses on this map… The public hasn’t had 
time to really chew on this and come in to talk to us about this”. 

o Todd Turner, Deschutes County Planning Commissioner. (10/28/2008) “Last night the City’s 
findings were described as a ‘work in progress’ and LCDC’s (sic) letter described as ‘preliminary 
comments’. Our commission may want to strive to consider more complete information prior to 
taking action;…over the last year we have been put in this position a number of instances”.  

o Susan Quatre, Deschutes County Planning Commissioner. (10/27/2008): “I have expressed 
concerns that the moving target of findings that keep evolving made it hard for the public to make 
meaningful comments.” 

o Brenda Pace, Deschutes County Planning Commissioner. (10/27/2008): expressed concern that “the 
hearing materials were out such a short time” and recommended “extending the County hearing to 
give County constituents more time to testify…” 

o Brian Meece.  TAC member. (7/6/2008). “Goal #1 requires public input…. Public input has just 
barely begun, and urbanization service issues still need to be quantified and then compared. And 
then we need to allow more time for public input.” 

o  Robin Vora, Bend Planning Commission’s CAC member. (11/12/2008): “…public was not given 
adequate information to make a decision on the map …” 

o Mark Radabaugh, Oregon DLCD Field Representative. (10/27/2008). “…more time is needed for 
in-depth analysis…” 

o Mark Radabaugh, Oregon DLCD. (7/22/2008). “Goal 1 and Citizen Participation. Because the 
submittals are incomplete and do not contain significant documents described in this letter, the 
department urges the city and county to provide ample opportunity for the public to comment on the 
proposals and all of the forthcoming documents that will make the submittals complete.” 
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 In my initial Bend UGB expansion appeal, I documented complaints from parties that later 
became appellants (Bayard UGB appeal, pages 27–33 and 65–74) and included hyperlinks to 
the on-line Record with exact quotes and/or summaries of many Goal 1-related complaints: 

o Bruce White, attorney for appellants McGilvary & Carpenter (11/24/2008): “I write this letter 
… to express my concern that the City’s and County’s proposal adoption schedule leaves 
inadequate time for City and County staff and the public to address and respond to testimony … 
There have been repeated references by a wide variety of parties and agencies about the 
inadequate amount of time for reviewing the final proposal. The proposal poses potential 
problems as to whether the City… (has) met their Goal 1 obligations …” 

o Jeff England, attorney for appellants Rose & Associates, LLC (12/1/2008). “We raise the 
following areas of concern with regard to the overall process: Goal 1-Citizen Involvement. 
Ample time was not provided for the City/County Planning Commissions as well as the public 
to adequately review and respond to the volumes of information submitted to the record 
regarding the various UGB alternatives which are vastly different from one another.” 

o Toby Bayard, appellant (11/24/2008). “…in fast-tracking the UGB expansion process at the 
end, the City violated Goal 1 requirements”.  

o Wendy Kellington, attorney for Swalley Irrigation District, appellant (11/24/2008).  “…The city 
failed to adhere to its own citizen involvement program established in its planning documents 
and has failed to adhere to Goal 1…  It is nearly impossible to identify and comprehend the 
issues or the decisions that the city proposes to make on November 24, 2008. 

o Central Oregon Landwatch / Paul Dewey, appellant: (11/21/2008) “There simply has not been 
enough time for the public to review and understand the implications of the Preferred 
Alternative … Though the City has stated that this process has gone on for more than one year, 
the reality is that what is being proposed now is substantially different from what was 
originally proposed and analyzed. Alternative 4 is a dramatically different alternative than 
what was originally considered and the public needs adequate time to consider it.” 

o Doug Parker, Oregon DSL, appellant. (7/21/2008). “Goal 1 opportunities for the public to 
participate were stymied.” 

 SUMMARY: The City accelerated the process.  It  made substantial last-minute changes in its 
proposal in just the last few weeks before final approval, not allowing the public adequate time 
to comment. It held a key public meeting on the Monday before Thanksgiving and then kept 
the record open for only one week thereafter; a week that included the 4-day Thanksgiving day 
weekend. It failed to provide timely published notices of public meetings. It limited citizens’ 
testimony time to three (3) minutes (entirely too short a period as there was a major change in 
the City’s UGB expansion map which the public needed to understand—and a dearth of clear, 
factual information into the record to explain the change). As such, it stymied the publics’ right 
to participate in the process, to ask pertinent questions, to offer reasonable suggestions, to 
obtain clear explanations—and to generally understand what the City had in mind with respect 
to Bend’s future. 

 The City withheld information from the public.  It did not adequately convey the long-term 
costs associated with its recommendations, costs that we will be asked to bear.  

 It both failed to put key documents into the Record until after it closed (Right of Way related) 
and/or put critical documents into the record just minutes before it closed (DKS Memo on 
Coats’ Transportation considerations.” 





















Late Afternoon Tour of the 
Prior UGB (without cookies)

Toby Bayard



Bend as seen from Google Earth



Former County Landfill (brownfield site)

Perhaps another option for a university site … 80 acres, about the 
average size of an Oregon university, excluding OSU and U of O

Located close to Mt. Washington Drive and COCC



Row-homes on River, pedestrian walkways



Woodriver Village; Deschutes River by Old Mill 



Reed Mkt. – Dense development, potential 
transit corridor, lots of acres up-zoned growth



American Lane – Industrial lands / open space



Brosterhous Road – SE Bend



Brosterhous Rd. – American Ln. (Google Earth)



Trap Ct. (Right off of Brosterhous); SE Bend 
Existing high density w/ upzoning potential



Empire, Butler Mkt., Boyd Acres…



Black Powder Lane; N.E. Bend up-zone area? 
(w. of 18th, a likely future transit corridor …)

Pahlisch Homes Project



Pahlisch ‘Black Powder’ project (another view)

The many acres of land surrounding these townhomes remains undeveloped



Oregon LCDC Meeting to Consider 
DLCD Director’s Decision: 

City of Bend UGB Expansion

Toby Bayard, Appellant



Opening Remarks – Toby Bayard

Many thanks to the Commission for holding this hearing in Bend and to Director 
Whitman and his agency’s for their professionalism and objectivity during this process 

I begin my opening remarks by objecting to the many and egregious Goal 1 violations 
that characterize Bend’s UGB expansion process

My interest is civic; I have no financial stake in the outcome 

I am retired and have what most Bend residents sadly lack—the luxury of time

I’ve invested > 1,000 hours of my time in trying to understand the Bend UGB expansion process

I’m analytical, have held senior roles at Fortune 100 firms, and made many fact-based decisions 

City’s Findings are not fact-based and conflict w/ data in their studies, BAGP and PFPs

While Director Whitman does not contest the City’s Goal 1 obligations, I know (and the 
Record shows) that such violations were rampant throughout this process

Documents were placed in the Record after it closed, major analyses were flawed and biased 
and the process was maneuvered to achieve specific outcomes

The existence of a contentious, > 15,000 page Record emphasizes this fact

Members of the City’s own Planning Commission (its official Goal 1 Citizen Involvement body) 
complained about the accelerated process and the public’s inability to be involved in it



Bend’s UGB proposal: fundamentally flawed

Conflicting assumptions across RLS, EOA, Findings, BAGP and PFPs

Fails to properly analyze land need and meet Goal 14 statutory priorities

Prematurely eliminates suitable/available exception lands in from consideration

Locational analysis violates Goal 14 / ORS 197.298 by including Resource lands 

Resource land included has higher capability soils (and is thus lower priority)

Alternatives analysis fatally flawed

Lack credible cost/benefit studies

Distort comparisons by using artificially low “high-end cost thresholds” for public 
facilities and transportation per-acre-cost-to-serve analyses

Exclude major cost elements (Regional pump station, Deschutes River bridge)

Redevelopment capacity analyses for current UGB exaggerates land need

ORS 197.296(3) and (5)(a): Capacity determinations must be based on data 
collected since last periodic review (but City’s determinations did not do that)

City assumed redevelopment will occur at minimum plan (RL, RS, RM) densities 
when historical data shows development occurred at much higher densities

Assumed (for RH) that redevelopment will occur below minimum densities



A troubling disregard for needed housing…

City’s Housing Need Analysis & its Findings have “huge disconnects”
BAGP Chapter 5 (Housing Needs Analysis) notes in at least eight (8) places the inadequate 
supply of multi-family housing

City required to estimate need SF attached, SF detached and multi-family but ignored MF 
(attached) despite serious historical shortages of this type

Record reveals ordinary citizens repeatedly expressed affordable housing need

City’s Findings …
Completely ignore multi-family housing need despite desperately short supply 

Project going-forward housing mix of 65% detached / 35% attached

Assume 78% of needed housing between 2008 and 2028 will be owner occupied

Previous planning decisions undermined City’s ability to provide affordable housing 

UGB expansion proposal stubbornly perpetuates this trend
2008 BLI – 341 acres designated as RH were built-out at a density of 3.65 du/ac

Expanded UGB zones only 3.5% (33 of 941 acres of residential land) as RH

Violations of Goal 10, Goal 14, ORS 197.296(3)(b)(5); OAR 660-024-0040 and 0050; 
OAR 660-008-0005, 0010 and 0030 (You can service our cars, but you can’t live here)



Lacks measures, coordination, Goal 5 study

Does not include adequate Measures to maximize infill and redevelopment

Flawed conclusions about how land in Study Area will develop in 20 years

Parcels < 3 acres w/ existing dwelling will not redevelop (Violates Goal 14)

Existing sub-divisions w/ CC&Rs cannot undergo additional re-development

OAR 660 Div. 23 and 24 – UGB expansion triggers applicability of Goal 5

City continues to insist that it does not need to perform Goal 5 inventory

Some included UAR lands abut Deschutes River (riparian corridors & wetlands)

Goal 2 violations – UGB process lacked coordination on a grand scale

Different assumptions used to project future development within existing UGB 
and expansion area

Some expansion areas proposed for inclusion were not included in CSMP

CSMP includes a number of areas that were not included in expanded UGB

TSP conflicts with CSMP (Deschutes Crossing Bridge required by N. Interceptor)

Dozens of examples show lack of coordination …



CSMP assumptions conflict with Findings

CSMP’s Technical Memo 3.1 
applies existing average housing 
densities w/i UGB to project 
sewage flow out for 20 years

City Planning Dept. supplied 6-
year average historical densities 
of residential development

City’s Findings use lower density 
assumptions to project future 
residential expansion capacity of 
existing UGB

Findings state existing UGB can 
accommodate only 11,159 of 
16,681 needed dwelling units

Yet CSMP’s historical densities 
demonstrate existing UGB can 
support 18,727 additional 
dwelling units

Multiply above densities by plan designation acres…



Is Deschutes River Bridge in 20-year plan?

City’s Exceptions to Director’s Report: “Deschutes River Bridge is not 
planned within the 20 year planning period”.

Yet CSMP Final Study, July 2007 indicates Northern Interceptor requires 
bridge to cross Deschutes River (Rec. 495-497)

Mike Magee, City Engineer (Public Works): (Rec. 4126)

“CSMP…very clear on this issue. It has recognized the river as a barrier…”

“Public utilities typically cross rivers either by going under them, through them 
or over them attached to a bridge structure …”

“The cost for a bridge is not included in the CSMP.”

UAR lands on west side of Deschutes (Coats, Day and most of Miller) 
require Northern Interceptor’s construction for sewer service

If bridge is removed in TSP, how can Northern Interceptor cross river? 



Findings Exhibit A – July 2007 (Rec. 1055)        CSMP Study Area #1 (Suppl. Rec. 2514)

Bridge needed 
to cross river

Miller & 
Day, Study 
Area 2

Coats, Study 
Area 1

Coats: Study Area 1; Miller/Day: “Study Area 2”



No bridge--no UAR; with bridge: huge cost-to-serve  

Northern Interceptor (purple line) 
serves westside UAR (Priority 2)

Without Deschutes Crossing 
Bridge, Interceptor can’t cross river

Coats, Day and much of Miller 
properties will have no access to 
urban sewer services 

If bridge cost is factored in to 
Boundary Location Analysis, NW 
UAR (Priority 2) lands become “un-
economical” to serve



Oregon LCDC Meeting to Consider 
DLCD Director’s Decision: 

City of Bend UGB Expansion

Terry Anderson, Appellant



Buck Canyon Road – An aerial view



CSMP Study Area Arbitrarily Excluded Buck Canyon

Buck Canyon, Priority 2 
Exception Land, not included in 
CSMP Boundary or UGB

DSL Section 11, Priority 4 
Resource land, was included in 
CSMP but not in UGB

Ward “Thumb”, included in Alt. 4A 
UGB proposal, not included in 
CSMP plan

Juniper Ridge Priority 4 resource 
land (804 acres) included in 
CSMP; only 225 acres included in 
UGB proposal

Tetherow Destination Resort 
included in CSMP but excluded in 
UGB proposal



Collection System Master Plan

CSMP & UGB planning activities NOT coordinated 

CSMP boundary covers areas not included in UGB expansion (Tetherow, J.R., etc.)

CSMP basemap excluded areas later included in the proposed UGB expansion

Goal 14 Location Analyses did not fairly evaluate / compare relative costs, 
advantages & disadvantages

Numerous inconsistencies benefit “major stakeholders”, analytical sleight of hand 
skews Juniper Ridge cost/acre to serve, inequities exclude small property owners

Ability to gravity feed was major suitability criterion in Goal 14 Location Analysis

City excluded various lands based on it, yet made exceptions for J.R. and NW lands

For favored lands, sewer costs were ignored outright or spread across far larger area

Record contains numerous complaints of bias in City’s Goal 14 Location Analyses

Buck Canyon wasn’t even considered … although it is exception land contiguous 
with existing UGB



Buck Canyon Priority 2 Land Omitted from CSMP



Buck Canyon helps to complete transportation ring 



Buck Canyon: Lowest Transp. Cost to Serve

Per-acre cost with needed 
transportation to urbanize Buck 
Canyon lowest in Study Area

Ward Thumb shares low-cost 
rating but was not included in 
Collection System Master Plan

Is it feasible to provide sewer 
to this Medical District Overlay 
Zone area? 

City provides no evidence but 
included Ward’s thumb in 
UGB expansion nevertheless

Study omits bridge in UAR 
lands cost-to-serve analysis



Goal 14 Analysis showed Buck 
Canyon and Ward Thumb had 
best (comparatively) capacity 
of any lands in Study Area

Yet Buck Canyon was omitted.

Westside lands, Juniper Ridge, 
and even eastside Resource 
Lands along Hamby Rd. 
scored lower 

Yet these lands were included 
in UGB expansion proposal

Buck Canyon: Highest Transp. Capacity



Goal 14 Location Analysis 
shows Priority 2 Buck Canyon 
(and Ward’s Thumb) exception 
lands having lowest need for 
new interchanges of any lands 
in the Study Area

Yet Priority 2 Buck Canyon 
was omitted from the UGB 
expansion proposal while 
Juniper Ridge (Priority 4) and 
NW lands were included –
despite fact that NW lands 
require a very costly bridge 
over the Deschutes

Lowest need for new interchanges



Priority 2 Buck Canyon (and 
Ward’s Thumb) exception 
lands shown in Goal 14 
Location Analysis, to have the 
lowest need for new arterials of 
any lands in the Study Area

Yet Priority 2 Buck Canyon 
was omitted from the UGB 
expansion proposal while 
Priority 4 lands (Newland 
Communities, others) were 
included – even though Priority 
4 lands scored lowest

Buck Canyon: Lowest need for new arterials



Buck Canyon: Favorable Goal 14 Sewer Score

Buck Canyon has “moderate”
cost to serve rating for total 
cost (per acre) to serve with 
sewer yet it was omitted from 
UGB expansion area.

The westside lands (Coats) 
received a high-cost to serve 
(green is bad in this case) but 
was included in UGB 
expansion area, as was the 
Ward Thumb



Buck Canyon: A strategic area for future services

Buck 
Canyon

Deschutes River Woods – densely 
populated, already urbanized and 
served by septic (groundwater 
issues in future)



City’s CSMP arbitrarily applied to justify UGB

Introduced into Record only after most Alternative Boundary Location work was “done”

8/18/08 memo (Victoria Wodrich, City of Bend Public Works) cites draft CSMP (April 2007)

Memo states that Goal 14 criteria (must be) considered and balanced. Were they?

Two of the least costly areas to serve with sanitary sewer were excluded:

Buck Canyon excluded although its basin cost / acre was cited as $15,729

Section 11 & South excluded although its basin cost was cited as $6,082 / acre

While a number of areas with far higher costs to serve were included:

Riley Park (two components) Hwy. 20 / Hwy. 97 - $48,397 / acre plus Hwy. 20 / 
Deschutes $15,850 / acre (both are required to serve Riley Park) – total $64,247

Deschutes / Shevlin Park (Coats) - $34,500 / acre plus the $64,247 cited above

Skyliners Rd. North (Miller) - $26,238 / acre

Hamby Rd. South - $26,150 / acre

City’s own Engineer Mike Magee stated Hamby Rd. “cannot adequately address 
existing needs and deficiencies of the sewer collection system (see Record)



Oregon LCDC Meeting to Consider 
DLCD Director’s Decision: 

City of Bend UGB Expansion
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Who are the Hunnell United Neighbors?

Represent residents of rural area outside Bend’s existing UGB

Some HUNS members’ land briefly included in Alt. 4 UGB proposal

100 acre auto mall plus un-quantified # of industrial acres

Questionable inclusion process; potential conflicts of interest on part of City 
Planning Commissioner are well documented in Record

35 HUNS submitted protest letters; Council voted to exclude HUNS’ land

Energized HUNS went on to invest hundreds of hours studying UGB 
Findings and Public Facilities and Transportation Plans

HUNS Board concluded these violate Oregon’s land use planning laws / goals

HUNS believe City’s UGB expansion proposal could weaken laws and set 
dangerous precedent if allowed to stand

HUNS look to Commission to protect Oregon’s esteemed land use laws



City Ord. NS-2111 & 2112 violate Oregon law

NS-2111 adopts the UGB expansion proposal and related 
Public Facility Plans

NS-2112 amends the Bend Area General Plan & TSP  

Proposal, PFPs, BAGP and TSP are not coordinated

Significant Goal violations also exist:

Goal 2 – Land Use Planning process not coordinated

Goal 11 – Public Facilities & Services plans seriously flawed

Goal 12 – Transportation Planning (issues w/ City’s TSP) 

Goal 14 – Urbanization (dozens of violations)



PFPs violate Goals 2, 11 & OAR 660 Div. 11 & 24

PFPs lack adequate inventory & general condition assessment of all 
systems supporting comp plan land uses

BAGP does not provide an adequate Public Facility Plan 

City’s Master Plan does not contain analysis of relative costs, 
advantages & disadvantages of alternative UGB expansion boundaries

City’s PFPs do not contain rough cost estimates for each public facility 
project and do not include a map showing each PFP’s general location 
or service area

City’s PFPs do not include timelines of when projects would be needed
or how improvements will be funded



Multiple Locational Analysis violations…

Locational analysis violates ORS 197.298, Goal 14 and OAR 660, Division 24  

Approach and methodology used was not transparent

Lacked clear explanations that lined analysis and findings to data in the 
Record

Did not disclose unique costs associated with serving individual areas 
(bridge needed for UAR, J.R. regional pump station, Hwy. 20/97 
improvements for north area, etc.)

HUNS particularly concerned with Bend’s north end 

We assert that a complete and thorough transportation cost-to-serve 
analysis will conclusively show that expansion to the north is 
uneconomical 

Expansion to the north is not timely, orderly or efficient



Bend MPO: How will it reduce VMT, etc.?

Lacks standards & benchmarks for achieving reduced reliance on auto 
(as required by OAR 660-012-0035(4)) 

Bend is an MPO area, and the TPR states that in MPO areas:

Calculation of local & regional transportation needs shall be based upon 
… requirement in OAR 660-012-0035(4) to reduce reliance on the 
automobile

City asserts it can demonstrate its TSP is likely to achieve a 5% reduction 
in VMT but no evidence in its TSP or adopted Findings support assertion

City has no Commission approved standards and benchmarks for 
achieving reduced reliance on the automobile

As a MPO member, City failed to address requirements for increasing 
the availability and convenience of alternative modes of transportation
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Buck Canyon Road – An aerial view



Buck Canyon: Lowest Transp. Cost to Serve

Per-acre cost with needed 
transportation to urbanize Buck 
Canyon lowest in Study Area

Ward Thumb shares low-cost 
rating but was not included in 
Collection System Master Plan

Is it feasible to provide sewer 
to this Medical District Overlay 
Zone area? 

City provides no evidence but 
included Ward’s thumb in 
UGB expansion nevertheless

Study omits bridge in UAR 
lands cost-to-serve analysis



Buck Canyon: Favorable Goal 14 Sewer Score

Buck Canyon has “moderate”
cost to serve rating for total 
cost (per acre) to serve with 
sewer yet it was omitted from 
UGB expansion area.

The westside lands (Coats) 
received a high-cost to serve 
(green is bad in this case) but 
was included in UGB 
expansion area, as was the 
Ward Thumb



Buck Canyon Priority 2 Land Omitted from CSMP



Buck Canyon: A strategic area for future services

Buck 
Canyon

Deschutes River Woods – densely 
populated, already urbanized and 
served by septic (groundwater 
issues in future)



Buck Canyon helps to complete transportation ring 







































































































From: Hilary Garrett
To: Howard, Lisa
Subject: Re: LCDC Presentations March 18 & 19
Date: Thursday, March 18, 2010 9:35:02 PM
Attachments: APPEAL OF THE OREGON DLCD DIRECTOR PUBLIC FACILITIES PLANNING.doc

APPEAL OF THE OREGON DLCD DIRECTOR UGB LOCATION.doc
IMGP0314.JPG

Hello again Lisa,
Attached is my testimony to be presented on Fri. March 19, during Issue Area 7 -
Goal 11 PFPs 10:45-12, and Issue Area 9 - UGB Location 1:15-3pm. The
attachments are labeled as such.
Thank you for your consideration.
Hilary Garrett

On Tue, Mar 16, 2010 at 11:58 AM, Howard, Lisa <lisa.howard@state.or.us>
wrote:

If you are making a presentation to the commission or submitting written comments, please
provide 20 copies for the commission and the public prior to your presentation (you may give them
to me or Cliff Voliva at the meeting and we will distribute them).  It would also be helpful if you
would email me an electronic version either before or shortly after the meeting.
 
Thank you!
 
Lisa Howard | Assistant to the Director
Oregon Dept. of Land Conservation and Development
635 Capitol Street NE, Suite 150 | Salem, OR  97301-2540
Office: (503) 373-0050 ext. 271 | Cell: (503) 383-8911 | Fax: (503) 378-5518
lisa.howard@state.or.us | www.oregon.gov/LCD
 
 

-- 
Hilary Garrett, MS PT
39 NW Louisiana Ave.
Bend, OR 97701
541.385.7629 ofc.
541.385.0633 fax
www.femfocus.net

-- 
Hilary Garrett, MS PT
39 NW Louisiana Ave.
Bend, OR 97701
541.385.7629 ofc.
541.385.0633 fax
www.femfocus.net

mailto:hilarygarrett@gmail.com
mailto:lisa.howard@state.or.us
mailto:lisa.howard@state.or.us
mailto:lisa.howard@state.or.us
http://www.oregon.gov/LCD
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APPEAL OF THE OREGON DLCD DIRECTOR’S REPORT ON THE CITY OF BEND PROPOSED UGB EXPANSION


 MEETING 3/19/2010


TESTIMONY SUBMITTED BY HILARY GARRETT

My name is Hilary Garrett. I am a health care professional, Bend business owner, and concerned citizen. Previous written testimony submitted by me is in the official record, and adequately expresses my views, so I will not take much of your time today.


Hamby Sewer Interceptor violates Goal 14, Goal 11 and OAR 660


Goal 11 and ORS 197.712(2)(e) require Bend to prepare and adopt public facilities plans for water, sewer and transportation services within its UGB. Public Facilities Plans (PFPs) are required primarily to assure that local governments plan for timely, orderly and efficient arrangement of public facilities and services, and to serve as a framework for future urban development. Timely, orderly and efficient arrangement “refers to a system or plan that coordinates the type, locations and delivery of public facilities and services in a manner that best supports existing and proposed land uses.” Goal 11 and OAR 660-011-0000.  


When evaluating a proposed UGB amendment, OAR 660-024-0060(8) requires that a Goal 14 boundary location determination evaluate and compare the “relative costs, advantages and disadvantages of alternative UGB expansion areas with respect to the provision of public facilities and services needed to urbanize alternative boundary locations.” … “The evaluation and comparison must include: (a) The impacts to existing water, sanitary sewer, storm water and transportation facilities that serve nearby areas already inside the UGB; and (b) The capacity of existing public facilities and services to serve areas already inside the UGB as well as areas proposed for addition to the UGB.

Oregon’s Revised Statute 197.298 does not allow the city to simply pick and choose what areas should be included in the UGB just because it has an interest in developing a specific part of the Study Area, particularly if it must include Priority Four Resource Land to do so. The city violates ORS 197.298 when it proposes to urbanize Priority Four Resource Land in order to develop Juniper Ridge, the Bend Airport and a special use industrial site located at the Hamby Rd. / Neff Rd. intersection. This is an even more egregious violation of Oregon’s statewide land use planning laws because the city’s development plans will require the implementation of a new sewer interceptor that does not yet exist. Over 4,100 residents in the southeast part of Bend (properties that are today inside the city’s existing UGB) do not yet have sewer service.  Orderly and efficient provision of public facilities and services require the city to provide sewer service to these already urbanized properties before it goes forward and builds a new sewer interceptor that does not yet exist.


In 2008, the city of Bend developed an Addendum number 3 to its Collection System Master Plan. This document was entitled Technical Memorandum 1.5 – Hamby Road Sewer Analysis (2009). The Director in his report noted that it was referenced at 693-703 of the Public Record. On page 76 of the Directors’ Report, there is this statement:


“The city also adopted CSMP Addendum No. 3–Technical Memorandum 1.5–Hamby Road Sewer Analysis (2008) which proposes an alternative sewer interceptor approximately one mile east of the existing UGB on a mix of exception and resource land. The newly proposed route at least partially replaces an earlier proposed Southeast Interceptor alignment along 27th Street. [R. at 693-703] This proposed alternative interceptor, proposed as an alternative alignment for the Southeast Interceptor, would flow north from Stevens Road (Department of State Lands property located at Section 11) along Hamby Road to one of the Plant Interceptor alternatives described above. Similar to the Plant Interceptor alternatives, the findings do not explain the disposition between the CSMP’s original alignment for the Southeast Interceptor expansion and the Hamby Road alternative. The Addendum No. 3 shows the costs of the two alignments to be very similar, and indicates that there are disadvantages to the Hamby Road alignment. [R. at 698].”

The City falsely argues that the Hamby Rd. sewer alternative is important to the future of the City. However, the City has a higher obligation to provide sewer services to the homeowners of lands that they have ALREADY been annexed in such as those in the SE and SW sections of Bend's existing UGB. The 27th St. sewer alignment was rated much higher for providing sewer service to parcels within the EXISTING UGB. The Hamby Rd. interceptor is only suited to providing sewer services for new lands to the east of Bend—lands not yet in the UGB and which should not come in at this time. In testimony on 4/28/08 from Mike Magee, City of Bend’s Public Works Director, the analysis by CH2M Hill and Partners concluded “that the Hamby alignment cannon adequately address existing deficiencies and needs of the sewer collection system.”  


Mr. Magee goes on to say “… More specifically, upgrades and improvements to the 27th Street corridor are needed regardless of whether the Hamby alignment is realized. The City is obligated to find efficient, reliable sewer service to properties currently within the City limits. For these reasons, the City is continuing to carry forward the 27th Street corridor as the master plan recommendation for that area of southeast Bend.”

In including the Hamby Road land in its UGB expansion area, the city of Bend passed over suitable high-priority exception land in the southwest Buck Canyon area for actively farmed EFU lands east of Hamby Road for the indefensible reason that the farm parcels will help build the southeast sewer interceptor, which means that its provision of urban services can be more orderly and efficient. If the city can provide urban services to the Miller-Day and Coats master planned developments by constructing a Northern Crossing Bridge over the Deschutes River Canyon in order to (a) serve these developments with a northwest sewer Interceptor and (b) serve them with transportation via an extension of Skyliner Ranch Road north across the Deschutes to its connection with US 97 and US 20 than the city can hardly argue that Buck Canyon lands cannot be provided with urban services in an similar orderly and efficient manner. 


Flawed Prioritization that Ignores the City’s Real Sewer Needs and DLCD Directives


It should be noted that the City attempts to justify bringing in Priority 4 Resource lands based on its assertion that it will help it to build the S.E. sewer interceptor. However, the need for infrastructure improvements are not a defensible reason for the inclusion of these lands as Richard Whitman, Director of the Oregon Department of Land Conservation and Development (DLCD) clearly noted in his November 21, 2008 “UGB expansion feedback letter” to the City (page 20).

The City's decision to ignore the unambiguous and well-reasoned advice of the director of the Oregon DLCD offers further evidence that it believes Bend to be exempt from Oregon statewide land use planning goals and guidelines. I do not agree. I ask the DLCD not to allow the City of Bend to make land use decisions that will weaken Oregon's nationally recognized and acclaimed statutes and rules – laws and guidelines aimed at achieving sensible, economically “smart” land use and fostering good stewardship of forest and agricultural resources. 


A Goal 1 violation is evidenced by the City’s passage of Ordinance NS-2111 which adopted Water and Sewer Public Facilities Plans without holding or receiving testimony at a legally required public hearing. NS-2111 states that the requisite public hearing took place during a joint public hearing between the Bend and Deschutes County Planning Commissions on October 27, 2008. However, if one looks at the Public Notice (which itself gave the public insufficient advance notice) one will see that no mention was made of a public hearing on Public Facilities Plans. The Notice mentions only that testimony will be taken on the Bend UGB expansion. Thus, the UGB proposal being forwarded to the DLCD rests on a public sewer facilities plan (including the Hamby Road sewer interceptor) that is speculative as opposed to factual. These are plans which the public had no opportunity to comment on and which were not fully disclosed to us even though it is we, if they are adopted, who will be forced to pay for the irresponsible infrastructure improvements they promote. 


On page A-42 of Richard Whitman’s February 25, 2010 memorandum, he states the Department’s Position and Analysis: “Before the state may acknowledge the city’s PFPs as to the area in the prior UGB, the city would need to redraft those portions of its collection system and water system master plans to show service only to those lands within the prior UGB, and to document that any public facility projects planned to serve those lands are feasible independent of what happens with the city’s UGB expansion.”

Although the Director states on Page A-43 that the city may locate sewer system components outside of its prior UGB to serve lands inside its prior UGB if it follows OAR 660-011-0060(3), I contend that the city’s PFPs were improperly used to determine the location of the UGB expansion. The Director’s report beginning on page 82 recommended that the commission remand the city’s public facilities plans for sewer and water. I strongly agree with that recommendation!


Thank you for considering my testimony. 



APPEAL OF THE OREGON DLCD DIRECTOR’S REPORT ON THE CITY OF BEND PROPOSED UGB EXPANSION


 MEETING 3/19/2010


TESTIMONY SUBMITTED BY HILARY GARRETT

My name is Hilary Garrett. I am a health care professional, Bend business owner, and concerned citizen. Previous written testimony submitted by me is in the official record, and adequately expresses my views, so I will not take much of your time today.


I want to ask you in person, Are you willing to uphold the Oregon State land use laws? That same Oregon land use law that is held in high esteem by the entire Nation, and is Tom McCall’s legacy to us? Are you really willing to rule that Resource land should be included before Exception lands in the Bend UGB?


It appears that everyone except the City of Bend agrees that farmland, or Resource land is 4th priority for inclusion in the UGB. Much of the land along Hamby Road is Priority 4 Resource land. Near my house is a working hay farm with EFU tax deferral. They sell hay. On page 7 of the Director’s Report is this statement: “Of the 5,475 acres considered “suitable” and available for development, 4,069 acres are exception lands, which (under state law) are the highest priority lands for UGB expansions. ORS.197.298. The remaining 1,407 acres are resource (farm) lands, which are the lowest priority lands for UGB expansions. [R. at 1058].”

The City ostensibly included Hamby Road resource land in its UGB expansion amendment because “maximum efficiency of land uses within the proposed UGB requires inclusion of these lower priority resource lands in order to include or provide services to the higher priority exceptions lands” which are nearby. I suspect that the real reason it wants to urbanize the Hamby Rd. area is to (a) expand the Bend Airport and attract business activity to its airport, (b) develop to the east in order to promote large-site industrial development in an area close to Hamby Road and Neff and (c) grow to the northeast so as to more efficiently develop Juniper Ridge. The Director hints at these motives when he states in his report:

“The (UGB) amendment includes resource lands for a future university site on the city-owned property known as Juniper Ridge, and for a large-site general industrial center adjacent to the East State Highway 20/Hamby Road intersection. The city’s analysis is that land of lower priority (e.g., exception land), could not reasonably accommodate these uses, justifying an exception to the statutory priorities to add land to a UGB under ORS 197.298(3)(a). [R. at. 166-167, 1181-82].”

If the city must include Priority Four resource land in its expanded UGB, then ORS 197.298 indicates that it must include the DSL’s Section 11 land before it includes the Hamby Road resource land. Again, this is because the Hamby Road farm land is irrigated, has a higher soil capability, has EFU farm tax deferrals, and produces commercially viable crops. The Section 11 land is not irrigated, and therefore has lower quality soil. The Section 11 land does not produce a commercially viable crop. It also does not have a Deschutes County farm tax deferral. It has lower quality soil and therefore, ORS 197.298 and related statutes say that it must be included in the city of Bend’s expanded UGB before the Hamby Rd. land can be.


This issue is much more than a neighborhood discussion. My husband and I have long been dedicated to preservation of natural areas and land conservation, so we feel strongly that this issue affects our community and region. 


Thank you for considering my earnest testimony.
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