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PETITION FOR ENFORCEMENT – CITY OF GRANTS PASS  
 

 
I.  AGENDA ITEM SUMMARY 
 
This item is a citizen-initiated petition to LCDC to enforce provisions of an intergovernmental 
agreement (IGA) between the City of Grants Pass and Josephine County. The petition is filed 
pursuant to ORS 197.320 by Perry Wickham (petitioner), a resident of Grants Pass. 

A. Type of Action and Commission Role 
 

This item is before the Land Conservation and Development Commission (LCDC or 
commission) because Perry Wickham initiated enforcement proceedings against the City of 
Grants Pass by letter dated February 20, 2008, as provided by ORS 197.319 and OAR 660-045-
0040. The city responded within the 60 days provided under Oregon Administrative Rule (OAR) 
660-045-0050(1). This petition to the commission followed, by letter dated April 3, 2009. 
 
Under OAR 660-045-0090, the commission’s role is to review issues raised in the petition and 
determine whether there is good cause to proceed to a contested case hearing. If the commission 
finds there is good cause to proceed to a contested case hearing, the commission shall issue a 
written decision describing the reasons for its decision. If the commission finds there is not good 
cause to proceed, the commission shall issue a decision stating its rationale for doing so. 

B. Staff Contact Information 
 

If you have questions about this agenda item, please contact John Renz, Southern Oregon 
Regional Representative at (541) 858-3189 or john.renz@state.or.us . 
 
 

mailto:john.renz@state.or.us
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II.  SUMMARY OF RECOMMENDED ACTION 
 
The Department of Land Conservation and Development (DLCD or department) reviewed the 
issues raised by the petitioner and additional information provided by the City of Grants Pass. 
The department recommends the commission issue an order dismissing the petition. 
 
III.  BACKGROUND 
 
History of Action – City of Grants Pass Enforcement Order 
 
Petitioner initially sought redress by filing an appeal to LUBA regarding the city’s conditions of 
approval placed on two land partitions. LUBA affirmed the city’s decisions (LUBA Nos. 2006-
125 and 2006-147). The petitioner chose not to appeal LUBA’s decision to the Court of Appeals. 
This petition followed. 
 

The petitioner initiated enforcement proceedings by letter to the City of Grants Pass, dated 
February 20, 2008. In the letter, the petitioner alleges that six separate categories of “pattern and 
practice” violate the terms of an intergovernmental agreement (the IGA) between the city and 
Josephine County. The petitioner cites several decisions relating to the city’s pattern or practice 
of decision-making. OAR 660-045-0050(1) requires the city to respond in writing within 60 days 
of the date on which the request was mailed. The city provided a detailed response to the 
allegation by letter dated April 16, 2008, explaining why the city had not violated terms of the 
IGA and stating that the city would take no corrective action. Petitioner responded by letter on 
July 8, 2008 stating the city’s response was not acceptable. The city responded again by letter on 
August 26, 2008 to explain why the city believes that it had not violated the terms of the IGA. 
Petitioner then petitioned LCDC by letter dated October 13, 2008. The department reviewed the 
petition and rejected it due to material deficiencies.  
 
Following the department’s initial rejection, the petitioner initiated enforcement proceedings 
with the city a second time by letter dated February 9, 2009. The city responded by letter March 
12, 2009 stating there was no basis for taking corrective action and this petition to LCDC 
followed by letter dated April 3, 2009. 
 
The department determines the petition is complete and that it complies with the procedural 
requirements of ORS 197.319 to 197.325 and OAR 660-045-0040 to 0060. The commission’s 
role is to consider whether there is good cause to proceed to a contested case hearing, and (if so) 
whether the commission or a hearings officer should hold the hearing, and when the hearing 
should be held (OAR 660-045-0080). The commission's decision regarding "good cause" is 
made under OAR 660-045-0090. 
 
Nature of Request for Enforcement 
 
Petitioner alleges that the City of Grants Pass demonstrates a pattern and practice of  improperly 
applying its development code and provisions of the “Intergovernmental Agreement for the 
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Orderly Management of the Grants Pass Urban Growth Boundary Area “ (IGA) to the 
petitioner’s property and to other similarly situated properties.   
 
The petitioner requests that the commission adopt an order requiring the City of Grants Pass to 
do the following: 
 
1. Bring city land use regulations and land use decisions into compliance with the August 9, 

1998 Intergovernmental Agreement between the City and Josephine County (the IGA) 
with respect to properties identified as “Category 1 development” under the IGA; 

 
2. Conform the city’s authority to the limits set forth in the express language of delegation 

of authority under the IGA; 
 
3. Take all required actions to remedy all unauthorized activities related to the regulation of 

Category 1 development, including refunding to the petitioner and all others similarly 
situated all unauthorized fees and charges, and to void all unauthorized deferred 
development agreements, service and annexation agreements, or the applicable portions 
thereof which are inconsistent with the IGA. 

 
The petition also alleges the following improprieties:  

- the city’s requirement to execute a service and annexation agreement as a condition of 
land use approval;  

- the city's requirement for payment for extension of water service to the properties; and  
- the city’s conduct as it allegedly violates ORS 197.307(6) (requirement for clear and 

objective standards that do not discourage needed housing).  
 
Petitioner requests that the commission require the city to cease engaging in patterns and 
practices of decision making that violate acknowledged land use regulations specifically detailed 
and limited in the IGA. Petitioner further requests that the department order the city to bring its 
comprehensive plan, land use regulations and land use decision making into compliance with the 
limitations of the IGA and require the city to refund all monies improperly collected by the city. 
 
 
IV.  REVIEW CRITERIA AND PROCEDURES 

A. Decision-making Criteria 
 

The criteria applicable to this review are: 
 
 ORS 197.319–197.350, Enforcement of Planning Requirements 
 OAR Chapter 660, Division 45, Citizen Initiated Enforcement Orders 

 
B. Procedural Requirements 
 

OAR 660-045-0090 (The commission’s Determination of Good Cause to Proceed) sets forth the 
procedural requirements and standards for the commission's decision in this matter: 
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(1) The commission shall conduct a public hearing to determine whether there is good cause 
to proceed to a contested-case hearing.  

 
(2) Only the department and parties to the proceeding may present testimony during the good-

cause hearing described in Section 1.  
 
(3)  The commission may set limits on the time allowed for testimony at the good-cause 

hearing.  
 
(4) A requester who alleges a pattern or practice of noncompliant decision-making may 

present as evidence of good cause to proceed recent examples of noncompliant decisions 
made after the requester notified the affected local government or district of the 
requester’s intent to petition for enforcement.  

 
(5)  In deciding whether there is good cause to proceed, the commission shall consider the 

following: 
 

(a)  The department’s recommendation;  
(b)  The requester’s petition;  
(c)  The citizen's request notice to the affected local government or district;  
(d)  The affected local government or district's response to the citizen’s request;  
(e)  Related facts known to or ascertained by the commission; and  
(f)  Any testimony from parties to the enforcement proceeding.  

 
(6)  The commission shall find that there is good cause to proceed to a contested-case hearing 

if the information described in Section 5 contains substantial evidence of noncompliance.  
 
(7)  If the commission finds there is not good cause to proceed, it shall issue an order 

dismissing the petition and stating its reasons for doing so. A commission order 
dismissing a petition on grounds that there is not good cause to proceed shall be a final 
order. If the commission finds there is not good cause to proceed, no contested-case 
hearing of the petition shall be conducted.  

 
(8)  If the commission finds there is good cause to proceed, it shall issue a written decision 

describing the reasons for its decision.  
 

(a)  The commission may find good cause to proceed on some assertions of 
noncompliance in a petition, but not on others.  

(b)  The commission may, under its own motion pursuant to ORS 197.324, proceed on 
related assertions of noncompliance not contained in the petition.  

 
(9)  If the commission finds there is good cause to proceed, it shall initiate proceedings toward 

a contested-case hearing, as described in OAR 660-045-0100 to -0120.  
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V.  ANALYSIS 
 
Pursuant to ORS 197.320 (6), the petitioner alleges that the City of Grants Pass engaged in a 
pattern or practice of decision-making that violates its acknowledged IGA. The terms “pattern” 
and “practice” of decision-making have specific meanings set forth in OAR 660-045-0020 (10) 
and (11): 
 

(10)  Pattern of decision making means a mode, method, or instance of decision 
making representative of a group of decisions with these characteristics: 

 
(a)  The decisions involve the same or related provisions of an acknowledged 

comprehensive plan, land use regulation, or special district cooperative 
agreement;  

(b)  The decisions involve the same or similar geographic areas, plan 
designations, zones, or types of land use; and  

(c)  The decisions occurred within the three years preceding the date on which 
the requester sent the affected local government or district the request 
described in OAR 660-045-0040, or the decisions are likely to occur after 
that date. 

 
(11) Practice of decision making means a series or succession of decisions with these 

characteristics:  
 

(a)  The decisions involved the same or similar provisions of an acknowledged 
comprehensive plan, land use regulation, or special district cooperative 
agreement;  

(b)  The decisions involved the same or similar geographic areas, plan 
designations, zones, or types of land use; and  

(c)  The decisions occurred within the three years preceding the date on which 
the requester sent the affected local government or district the request 
described in OAR 660-045-0040. 

 
The role of the commission at this juncture in the proceedings is to determine whether there is 
good cause to believe that one or more of the petitioner’s allegations is valid and that 
proceedings toward a contested-case hearing should therefore be initiated. 
 
Provisions of the IGA pertinent to this enforcement petition 
 
Properties identified in the petition are defined in Section II of the IGA as “Category 1 
Development”. The IGA defines Category 1 development as: 
 

Development within the urban area (UA) on an authorized lot or lot of record existing as 
of the effective date of this agreement which is: 
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A. A new single-family or one duplex development which is beyond 100 feet from the 
nearest water main; or 
 
B. A residential remodel; or 
 
C. A lot line adjustment; or 
 
D. A partition which does not create more than one new lot from a parent parcel within a 
ten year period and which is beyond 300 feet from the nearest water main; or 
 
E. An expansion, up to a total of 25%, of an existing commercial, industrial or public use 
and associated structures, which is beyond 100 feet from the nearest water main and 
which does not include a different nonconforming use; or 
 
F. A change in use from a previously permitted use to a use permitted under the City’s 
Land Use Regulations of the same or lesser intensity and which does not require or 
request a new connection to city water or sanitary sewer service. 

 
The IGA cites Category 1 development in two other sections in the agreement. Section IV.3 of 
the IGA states: “All land uses within the UA (Category 1 and Category 2) shall be subject to the 
City’s Land Use Regulations; Land Development Regulations including Development, Building 
and Utility standards and procedures, except Category 1 developments shall not be required to 
execute an agreement for future annexation or to extend water as a condition of development 
unless annexation or extension is otherwise required by state statute or administrative 
rule.”(emphasis added). 
 
Section VI.1 of the IGA states: “All Category 1 developments within the UA which are required 
to connect to sanitary sewer or municipal water by state statute or administrative rule, or which 
request such connection, shall be subject to a service and annexation agreement.” (emphasis 
added)  
 
Issue 1. Services and Annexation Agreement 
 
DLCD does not dispute that cases cited by the petitioner are Category 1 developments. However, 
an administrative rule of the Environmental Quality Commission (EQC) OAR 340-071-
0160((f)((A)(i)(I) requires connection to a sanitary sewer for a single family dwelling in an urban 
area if (among other things) the nearest sewerage connection point from the property to be 
served is within 300 feet. All of petitioner’s properties are within 300 feet of a sanitary sewer 
line. Therefore, consistent with IGA Sections IV and VI, the city properly required service and 
annexation agreements for petitioner’s properties. Remaining properties cited in the petition are 
either already connected to sewer or are further than 300 feet from a sewer line. 
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Issue 2. Deferred Development and Waiver of Remonstrance Agreement 
 
1. The city requires deferred development agreements as a condition of Category 1 

development permits. The agreements do not require the developer to extend water or other 
services. The agreements do, however, bind an owner or developer to not remonstrate against 
the formation of a local improvement district or an advanced finance district to provide 
services in the future. The agreements include a requirement for a cash deposit paying for the 
frontage infrastructure improvements, which include water. This type of agreement is a 
common local government tool to ensure the future provision of services which are 
impracticable to provide at the present time. DLCD does not find any clause in the IGA 
which would prohibit the city from requiring a deferred development agreement for a 
Category 1 development. 

 
Issue 3. Alleged Violation of ORS 197.307(6) 
 
ORS 197.307(6) is a prohibition on actions which discourage needed housing through 
unreasonable cost or delay. The petition does not explain how the city is violating this statute, 
but staff understands the petitioner believes the requirement for a deferred development 
agreement and a cash deposit for frontage improvements violate the statute. The department 
finds that the city’s actions support needed housing by ensuring that the costs of development are 
made clear and paid at the time of development. DLCD does not interpret the city’s actions as a 
violation of this statute. 
 
Issue 4. Bringing the Comprehensive Plan and City Code into Compliance with the 
Limitations in the IGA 
 
The IGA is an acknowledged intergovernmental agreement, which relies on existing 
comprehensive plans and development codes. The IGA, plans and codes are sufficiently 
coordinated. Staff does not see need for the city to amend its plan and code to cite limitations in 
the IGA. 
 
Issue 5. Refunding of Cash Deposits 
 
The petitioner requests that the commission direct the city to refund the cash deposits for the 
installation of frontage improvements. The department does not find that the required deposits 
violate state law. Therefore no refund is due on this basis. 
 
 
VI.   COMMISSION OPTIONS 
 
Pursuant to OAR 660-045-090(7) through (9), the commission may take action as follows: 
 

1. If the commission finds there is not good cause to proceed, the commission shall issue a 
written decision stating its rationale for doing so; 
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2. If the commission finds there is good cause to proceed to a contested case hearing, the 
commission shall issue a written decision describing the reasons for its decision. The 
commission may find good cause to proceed on some assertions of noncompliance in a 
petition, but not on others. The commission may, under its own motion pursuant to 
ORS 197.324, proceed on related assertions of noncompliance not contained in the 
petition; or 

 
3. If the commission finds there is good cause to proceed, it shall initiate proceedings 

toward a contested-case hearing, as described in OAR 660-045-0100 to -0120.  
 

A. Department’s Recommended Option 
 

The department recommends that the commission issue a written decision stating it has not found 
good cause to proceed to a contested case hearing in this matter and stating the rationale for its 
decision. 
 

B. Alternative Options 
 

If the commission disagrees with the department’s recommendation it can issue a written 
decision to proceed to a contested case hearing. If the commission finds good cause to proceed 
on some assertions of noncompliance in a petition, but not on others, it may issue a written 
decision to proceed to a contested case hearing on only those valid issues. Or the commission 
may, under its own motion pursuant to ORS 197.324, proceed on related assertions of 
noncompliance not contained in the petition. If the commission finds there is good cause to 
proceed, it shall initiate proceedings toward a contested-case hearing, as described in OAR 660-
045-0100 to -0120.  
 
 
VII.  DEPARTMENT RECOMMENDATION AND DRAFT MOTIONS 
 
The department recommends that the commission issue a written decision stating that it has not 
found good cause to proceed to a contested case hearing in this matter and stating the rationale 
for its decision. 
 
A. Proposed Motion 
 

I move that the commission issue a written decision stating it has not found good cause to 
proceed to a contested case hearing in this matter. In that decision, the commission shall clearly 
state the rationale for its decision, based on findings and conclusions in the staff report. 
 
B. Alternative Motions 
 
1. I move that the commission issue a written decision stating it has found good cause to 

proceed to a contested case hearing in this matter. In our decision, the commission shall 
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clearly state the rationale for its decision, based on findings and conclusions in the staff 
report and shall initiate proceedings toward a contested-case hearing, as described in OAR 
660-045-0100 to -0120.  

 
2. I move that the commission issue a written decision stating it has found good cause to 

proceed to a contested case hearing on certain assertions of noncompliance in the petition. In 
our decision, the commission shall clearly state the rationale for its decision, based on 
findings and conclusions in the staff report and additional findings and conclusions of the 
commission. The commission shall also initiate proceedings toward a contested-case hearing, 
as described in OAR 660-045-0100 to -0120. 

 
 
LIST OF ATTACHMENTS 
 
A. February 20, 2008 Request for Enforcement Order and subsequent correspondence 

between the city and petitioner (without attachments) 
B. February 9, 2009  Request for Enforcement Order and subsequent correspondence 

between the city and petitioner (without attachments) 
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