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Dear Commissioners and Director Whitman: 

 

I will be retiring at the end of this month, so I thought I would take this opportunity to 

offer a few parting observations based upon 20 years of experience with the 

Transportation Planning Rule as a land use attorney for clients in both the public and the 

private sectors.  These are personal observations and do not necessarily represent the 

views of any, much less all, of the many clients who have navigated the TPR maze in my 

company over the years.  I hope they provide helpful background as you move ahead. 

 

My principal concerns are with elements of the Transportation Planning Rule that fail 

what might be called the MacPherson Test.  As you know, former Senator Hector 

Macpherson has been called the Father of Senate Bill 100 and Oregon's statewide land 

use program.   

 

In  1977, just four years after the adoption of SB 100, Senator Macpherson testified in 

support of removing an unduly-onerous provision of the original Senate Bill 100, which, 

in his words allowed "the state takeover of local planning and enforcement powers in the 

event all else fails."  His written testimony articulates a principle which might be called 

the "Macpherson test:"  

 

"I consider the current provision unduly oppressive on local governments, 

unworkable at the state level and therefore a paper tiger which fails in its purpose 

while at the same time infuriating local officials and bringing ridicule to the 

program."   
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Testimony of Hector Macpherson on SB 570 (1977 Or Laws Ch. 644), Exhibit G, Feb. 

22, 1977 Senate Env. & Energy Committee.   

 

Fortunately for the health of the program in its early years, Senator Macpherson was 

quick to move past pride of authorship when considering the concerns of local 

governments.  Those concerns are just as relevant today. 

 

In my view, the TPR provisions discussed below fail the Macpherson test and deserve the 

same fate as the provisions addressed by Senator Macpherson in 1977:  They should be 

repealed by the body that adopted them. 

 

The vmt/alternative measures/woodshedding program:   
 

As experienced by your regional and local partners, the TPR's per-capita vehicle-miles-

travelled program can be summarized as follows: 

 

LCDC to local governments:  Prove your transportation plans will meet arbitrary targets 

even though the Commission and DLCD have no basis for expecting you to be able to 

provide such proof.  When that fails, invent and adopt alternative measures. Then prove 

that those measures will meet other equally-arbitrary targets that the Commission and 

DLCD have no basis for thinking you can meet.  When that fails, appear as summoned 

for periodic public floggings.   Bring stacks of charts and spreadsheets to show that you 

have done lots of data-gathering  and haven't fudged the numbers documenting your 

failures.   Promise to do better.  

 

This situation is a product of the very different burdens of proof borne by local and state 

planning authorities.   

 

Local governments have to prove, based upon substantial evidence, that their plans and 

implementing ordinances will meet state standards set forth in state land use goals and 

rules.  As they hear so often at your meetings, they have to "connect the dots." 

 

 In contrast, when the Commission established the TPR's per-capita vehicle-miles-

travelled reduction requirements, it did so in a state rulemaking process that did not 

require it to make findings based upon any evidence, much less substantial evidence, that 

transportation systems planning could achieve those targets.  It did not have to connect 

the dots.  Not surprisingly, the dots have never been connected. 

 

Nor could they have been.  Shortly before the TPR was adopted, a leading article in the 

Journal of the American Planning Association pointed out that times were changing:  

Increases in per-capita-vmt over the previous 20 years had been largely the result of 
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increases in female labor force participation, increases in single-parent households, 

increases in auto-ownership rates, and continuing cheap fuel.   

 

These trends were maturing in 1998 and were already viewed by professionals outside of 

Oregon as unlikely to continue at the same rate.  Those professionals were right.  As 

more recent studies have found, those trends have largely played themselves out, and new 

long-term trends pushing per-capita-vmt down have set in, including an aging population, 

telecommuting, a commuting workforce that is steadily shrinking as a share of the driving 

population, the end of cheap fuel, and a stagnating economy.  See Oregon Statewide 

Congestion Overview, ODOT 1998, The Road Less Travelled, Brookings, 2009, and 

Signs of Change, East-West Gateway COG, 2008. 

 

Not surprisingly, local governments have been never been able to connect the dots with 

the kinds of facts and modelling that are required of them but not of the Commission or 

the Department.  Local land use authorities have no way of proving that their 

transportation systems plans will achieve the required results at all, much less on the 

schedule and at the arbitrary percentages required by the rule.  The same is true of  the 

alternative measures and their attendant benchmarks, which have to be "chosen" by local 

governments in the same sense that errant pupils get to "choose" from bundles of birch 

rods at Jane Eyre's boarding school.    

 

It should be no surprise that changes in the trends that actually drove the run-up in per-

capita-vmt have done what transportation planning could not:  As the state's own 

benchmark reports show, Oregon has done better than projected for more than a decade 

now: 
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Oregon's MPO regions may have done even better, based on these charts: 

 
 

 

 

Unfortunately, the way the current version of the TPR works, outperforming the per-

capita-vmt projections that triggered the alternative measures requirements is not a 

relevant benchmark.  You can beat the projections and still get flogged. 

 

I hope that the state's response to this bright spot in Oregon's otherwise generally dismal 

statewide benchmarks will not be to deny local governments credit for any vmt-

reductions that have causes other than transportation planning.  That would only make  

sense if other factors had been given due credit as primary causes of the big increases in 

per-capita vmt that led to the adoption of the TPR's vmt-reduction requirements.  

Denying them credit after wrongfully assigning them blame would surely fail the 

Macpherson test. 
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The Regional Transportation Plan amendment trigger:   
 

Section 16 turns the Oregon land use planning process on its head.  It should be repealed 

and replaced with something consistent with statewide citizen participation and 

coordination requirements, post-acknowledgment statutes, and the Macpherson test.   

 

The Commission added a new Section 16 in 2005 as a way of maintaining consistency 

between federally-mandated regional transportation plans and state-mandated regional 

and local transportation plans.  This new section has proven to be an end-run around state 

land use goals as and has reversed the roles of appointed and elected local planning 

officials.    

 

Section 16 provides that, when a local Metropolitan Planning Organization (MPO) 

amends the MPO's regional transportation plan, a document addressing federal funding 

requirements, local elected officials must immediately or soon thereafter amend 

acknowledged regional transportation plans to bring them into compliance with whatever 

the MPO has done.   

 

For its part, the MPO, an appointed body, apparently has no obligation to demonstrate 

that its changes comply with acknowledged transportation plans that have been adopted 

by elected local land use authorities.  This provision reverses the roles of local elected 

and unelected planning bodies. It also undermines the statutory concept of 

acknowledgment for local comprehensive plans.   

 

In Eugene-Springfield, for example, a decade-long process of citizen participation, 

intergovernmental coordination, and intense political activity by local elected officials 

went into each update of TransPlan, the region's acknowledged transportation system 

plan.  Then, pursuant to Section 16, the unelected MPO board was able to upend all of 

that work in a single stroke by dropping the planned West Side bypass from the regional 

plans list of projects proposed for funding.  It did so without having to demonstrate 

continuing compliance with any statewide land use goal or rule, including the citizen 

participation goal, the planning goal, the economic development goal, and the 

transportation goal.  The effect of that decision, according to DLCD, was to implicitly 

deacknowledge all of the plan designations and related Goal 9 and 10 inventories  that 

depended upon the existence of the bypass as a planned facility.   

 

All this almost before the ink had dried on the Commission's  2007 final order closing out 

the region's 13-year periodic review.  

 

As far as I can tell from reviewing the literature on federal statues and MPOs in other 

states, this kind of  planning coup d'etat is not required by federal law. It is made possible 
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only by the flawed language of Section 16 of the TPR.. No other state, to my knowledge, 

has anything like Section 16, and other states get their federal funding.   

 

There may be more fundamental  problems with Section 16.  Insofar as Section 16 

enables MPOs to require elected land use authorities to conform their plans to plan 

changes made by appointed officials of MPOs, which are not among the local land use 

authorities recognized by Oregon's land use statues, Section 16 may be ultra vires: that is, 

it may exceed the authority of the Commission to change allocations of land use and 

legislative authority made by state statutes, local charters, and the Oregon constitution.  

 

All-at-once-and-nothing-first: 

 

One of the most troublesome recent changes in the TPR comes from the Court of 

Appeals, which recently reversed a long-standing consensus that local governments can 

defer full application of the TPR's Section 60, provided that they assure complete 

application of the rule before new uses allowed by the amendments can occur.    

In Willamette Oaks, LLC v City of Eugene, 232 Or App 29 (Nov. 18, 2009), the court 

ruled that a local government may not defer application of Section 60 of the TPRwhen 

amending a comprehensive plan or implementing regulation.   

  

As noted in the DLCD Director's Report for the January 20-21 meeting of the LCDC, this 

decision is potentially a major goalpost change: 

 

"This [decision] is significant because it would appear to reverse a string of 

LUBA decisions dating back to 2004 that have effectively allowed local 

governments to comply with 0060 by adopting limitations or conditions that 

restrict development as part of the plan or zone change and put in place a TPR-

like standard and process for review of subsequent development." January, 2010 

Director's Report. 

 

The Department did not take part in the recent case, and it has never indicated any 

unhappiness with the leading LUBA decision endorsing the previous reading of the TPR.  

Unfortunately, the Department seems to have decided it likes the new and more stringent 

reading of the rule.  Moreover, the Department apparently wants to apply the new rule  

not only to quasi-judicial changes such as were involved in the Court's decision, but also 

to major legislative comprehensive plan updates, including UGB amendments, county-

wide destination resort mapping, and general zoning code updates.     

 

The result threatens planning gridlock.  No local government can do a meaningful job of 

assessing the transportation impacts of every legislative amendment to its plans and 

zoning ordinances.  The job is too big, the potential effects are too uncertain, and the 

danger of preempting meaningful impact analysis when the impacts are more certain are 

too great. 
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The result is also unnecessary, and it is one that the Commission could easily change by 

issuing its own interpretation or clarification of the rule.   In so doing, it would simply be 

reinstating a working reading of the rule that state, local, and private participants in the 

land use process have been relying on for years. 

    

Here is some tedious but important history: 

 

Until last month, DLCD has, in a variety of ways, treated the LUBA decisions as fully 

consistent with Section 60 of the TPR.   This is especially significant since it has taken 

the public and the Commission through two extensive rounds of TPR rulemaking since 

the leading LUBA decision was announced. 

 

The leading LUBA decision is Citizens for Protection of Neighborhoods v. City of Salem 

and Sustainable Fairview, 47 Or LUBA 111 (2004).   

 

Although it was entitled to comment, object, appeal, and file a brief on this issue in both 

the 2004 case and the 2009 case, DLCD did nothing. As far as we can tell, neither ODOT 

nor DLCD has objected to deferrals or even raised the issue in any periodic review, 

LUBA appeal, or appellate court proceeding.     

 

The absence of rulemaking or other corrective response to Sustainable Fairview is 

especially significant because of the dramatic contrast with another case involving the 

same provisions of the TPR--Section 60, decided the same month. 

 

LUBA issued its decision in Sustainable Fairview in June, 2004, the same month that the 

Court of Appeals issued its decision in Jaqua v. City of Springfield, 193 Or App 573, 91 

P3d 817 (2004).   

 

In marked contrast to the Sustainable Fairview decision, the Jaqua decision resulted in 

the immediate initiation of proposed amendments to Section 60 of the TPR.  That 

response to Jaqua resulted in significant "corrections" to the Court of Appeals decision.  

It also evolved into an intensive two-round comprehensive review and update of the TPR 

running from 2004 to 2006. See TPR amendments LCDD 3-2005, f. & cert. ef. 4-11-05; 

LCDD 6-2006, f. 7-13-06, cert. ef. 7-14-06.  See also work group materials, staff reports, 

drafts, minutes, etc. from October, 2004, through August, 2006, on DLCD's website at 

www.oregon.gov/LCD/transplan.shtml and www.oregon.gov/ODOT/TD/TP/TPR2.shtml. 

 

One way to realign agency practice with the rule is for the agency to back up its practice 

by continuing that practice and defending it if appealed.  If it does that, the Court of 

Appeals will, it is hoped, appropriately defer as it has done in similar situations in the 

past.  See, e.g., Newcomer v. Clackamas County, 92 Or App 174, 758 P2d 369 (1988). 

 

We believe that the Court of Appeals would readily defer to the Commission if it chooses 

to reinforce the previous workable and generally-accepted interpetation of its rule. An 
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agency interpretation that is consistent with agency practice and not clearly contrary to 

the language of the rule would be entitled to considerable deference.  See Don't Waste 

Oregon Com. v. Energy Facility Siting, 323 Or 132, 142, 881 P2d 119 (1994).   

 

From a practical standpint, given the longstanding consensus among LUBA, DLCD, 

ODOT, and LCDC, local governments and applicants for plan and zone changes have felt 

comfortable relying on LUBA's interpretation of Section 60.  This reliance has affected 

their approach to complying with Section 60 not only as they respond to applications for 

quasi-judicial plan and zone changes, but also as they legislatively update their 

comprehensive plans and zoning regulations to comply with the mandates of numerous 

state land use statutes, goals, and rules.  

 

Good Luck 

 

Local governments have lost most of the flexibility they used to have to adapt and 

respond to change within urban growth boundaries during the program's first 20 years.   

As the surpluses built into the first round of acknowledged comprehensive plans 

disappear and allowed uses of the remaining land supplies are ever-more-strictly 

constrained by ever-more-demanding state land use planning requirements, planning 

gridlock threatens to set in, profoundly affecting their ability to address unforeseen 

changes, whether they be crises or opportunities. 

 

I am grateful to have had a role, however minor, in the development of Oregon's 

pioneering state land use program.  I am concerned, as a land use litigator and an early 

advocate for formal rulemaking, that  the Commission's ever-thickening rulebook and a 

body of caselaw taller than either of our candidates for governor will hamper its ability to 

cope with challenges facing it.   A good place to start is with a red pencil and the 

Macpherson test. 

 

Best wishes, 

 

Al Johnson 

541-687-1004 

alj25@qwestoffice.net 

 

cc:  Bob Cortright 

       Bob Rindy 




































