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TO: Land Conservation and Development Commission 

FROM: Richard Whitman, Director 

SUBJECT: Agenda Item 12, December 3–5, 2008, LCDC Meeting 

DIRECTOR’S REPORT 

I. INFORMATION UPDATES 

A. PARTICIPATION IN APPEALS, AND RECENT LUBA AND APPELLATE 
COURT OPINIONS 

ORS 197.090(2) requires the director to report to the Commission on each appellate case in 
which the department participates, and on the position taken in each such case. 

ORS 197.040(1)(c)(C) requires the Commission to determine whether recent Land Use Board of 
Appeals (LUBA) and appellate court decisions require goal or rule amendments. 

1. Department Participation in Appeals 

Between September 24 and November 13, 2008, the department received notice of 41 appeals 
filed with LUBA.  

The department filed one of those notices, DLCD v. Clatsop County, LUBA No. 2008-176, on 
October 9, 2008. The department challenges approval of a preliminary subdivision plat based on 
a Measure 37 waiver (Carlson). 

2. LUBA Opinions 

Between September 24 and November 13, 2008, the department received copies of 35 recently 
issued LUBA opinions. Of these, LUBA dismissed 5, remanded 18, reversed 1, affirmed 8, 
invalidated no local decisions, and transferred 3 petitions to circuit court.  

Three of these decisions concern the application or interpretation of a statewide planning goal or 
LCDC administrative rule: 
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• OAR 660, Division 12: The League of Women Voters of Umpqua Valley v. City of 
Roseburg, LUBA No. 2006-244, filed October 14, 2008: LUBA affirmed city adoption of 
the city’s transportation system plan. 

• OAR 660-023-0180: Gruener, et al v. Klamath County, LUBA No. 2008-084, filed 
October 20, 2008: LUBA affirmed plan and zoning map changes to authorize aggregate 
mining. 

• OAR 660, Division 6: Anderson, et al v. Lane County, LUBA No. 2008-107, filed 
October 14, 2008: LUBA remanded approval of a plan map amendment from Forest to 
Marginal Lands. 

 
None of these opinions requires goal or rule amendments. 

3. Appellate Court Opinions 

Between September 24 and November 13, 2008, the department received copies of four recently 
issued opinions from the Oregon Court of Appeals. The court affirmed three, dismissed one, and 
remanded and reversed no LUBA decisions. 

4. Decisions of Interest 

Department appeals 
• LUBA dismissed DLCD v. Yamhill County, LUBA No. 2008-130 (Kroo Measure 37 

claim) at the department’s request on October 14, 2008. 
 
Measure 37/49

• Citizens for Constitutional Fairness, et al v. Jackson County, US District Court for 
District of Oregon, Civ. No. 08-3015-PA, filed November 12, 2008: The federal district 
court held that fourteen Measure 37 waivers granted by Jackson County were contracts 
that were not abrogated by Measure 49. The court has issued a declaratory judgment to 
that effect. The state is not a party to the case. The decision conflicts with a decision by 
the Oregon Supreme County concerning Measure 37. In MacPherson v. DAS, the Oregon 
Supreme Court held that Measure 37 did not authorize waivers as contracts, and that the 
Oregon legislature was free to amend or even repeal Measure 37. There two decisions 
will need to be reconciled through further litigation, most likely in state court where 
several other cases are now pending involving contract claims.  

• Pete’s Mountain Homeowners Association, et al v. Clackamas County, LUBA No. 2008-
065, filed September 25, 2008: LUBA reversed county approval of 41-lot subdivision in 
Agriculture/Forest zone based on Measure 37 waivers (Bowerman/Campbell). 

• Friends of Yamhill County v. Yamhill County, LUBA No. 2008-082 (Cook), filed 
September 30, 2008: LUBA transferred county vested right decision to circuit court. 

Others 
• Southern Oregon Pipeline Information Project v. Coos County, et al, LUBA No. 2007-

260, A139623, filed October 22, 2008: The Court affirmed LUBA’s remand of the 
county’s approval of a liquefied natural gas (LNG) terminal at Coos Bay. 
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5. Appeal Notices of Interest 

Measure 37/49 
• Another party appealed the same Measure 49 subdivision decision appealed by the 

department: Oregon Shores Conservation Coalition v. Clatsop County, LUBA No. 2008-
178, filed October 14. 

 
Others

• Appeal of Adair Village’s 127.5-acre UGB expansion: Hildenbrand, et al v. City of 
Adair Village, LUBA No. 2008-191, filed October 28, 2008. 

• Appeal of Donald’s 42.5-acre UGB expansion: Friends of French Prairie, et al v. 
Marion County, LUBA No. 2008-186, filed October 22, 2008. 
 

B. GRANTS, INTERGOVERNMENTAL AGREEMENTS AND CONTRACTS 

GENERAL FUND GRANTS 

The department’s general fund grants remain committed for the remainder of the 2007-2009 
biennium. The department continues to receive inquiries and applications for technical assistance 
grants although funds for technical assistance projects are now fully expended. Requests for 
assistance with periodic review tasks are slower than anticipated but requests have increased in 
the last two to three weeks. Periodic review projects are the highest priority for remaining grant 
funds. 

C. PERIODIC REVIEW WORK TASKS/PROGRAMS 

Those cities currently in periodic review are working to complete plan evaluations and work 
programs. The department continues to review work program submittals from Hermiston, 
Portland, Forest Grove and Troutdale. Lake Oswego and Tigard both have requested an 
extension for submitting initial plan evaluations and draft work plans. 

The department reached an agreement with the City of Grants Pass concerning the procedure for 
review and approval of the city's housing element and the remainder of its work to update its 
urban growth boundary. The agreement provides that future work by the city to amend its urban 
growth boundary will be subject to review by the Commission or the department in the manner 
of periodic review. 

D. GOVERNOR’S TRANSPORTATION RECOMMENDATIONS 

Governor Kulongoski released his transportation proposal for the 2009 Legislature on 
November 10. The Jobs and Transportation Act (JTA) is based on work of the Transportation 
Vision Committee, which distributed its report on November 7. The committee’s 
recommendations are comprehensive and include methods to better integrate land use and 
transportation planning. The JTA and the vision committee report emphasize the need to plan for 
and provide a transportation system that reduces greenhouse gas emissions. Key land use 
recommendations include: 
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• Legislation requiring metropolitan areas to amend land use and transportation plans to 

reduce greenhouse gas emission reductions, by planning for reduced vehicle miles 
traveled (VMT). 

• Directing ODOT and DLCD to redirect existing funding and provide additional funding 
and technical assistance for local governments to revise land use and transportation plans 
to support greenhouse gas emission reductions.  

 
The full Transportation Vision Committee report is available online at: 
http://governor.oregon.gov/Gov/pdf/tvreport_final.pdf. Selected pages of the report are included 
as Attachment A to this report. 

II. DEPARTMENT PROGRAM ACTIVITIES AND INITIATIVES 

A. PLANNERS’ NETWORK MEETINGS 

The department hosted a Central Corridor Planners’ Network Meeting at the Deschutes County 
Building in Bend on October 2. The primary topic of the meeting was destination resorts, but the 
agenda also included a discussion of affordable housing with a representative of the local 
housing authority, a recap of department activities and legislative concepts, and a local 
government roundtable. Representatives from Bend, La Pine, Madras, Redmond, Sisters, and 
Deschutes, Jefferson, Klamath, Sherman, and Wasco counties attended, along with staff from the 
state departments of transportation, fish and wildlife, water resources, and state lands. Nine 
DLCD representatives, including regional and Salem staff and the director, attended. 

The department also participated in two events in Eastern Oregon during October. On October 8, 
the department held a Planners’ Network Meeting for city and county representatives. The city of 
Baker City hosted the event in the Baker City Council Chambers. Approximately 60 people 
attended, including city and county planners, planning commissioners, and elected officials from 
Baker, Grant, Malheur, Morrow, Umatilla, Union, and Wallowa counties. The department and 
the Transportation Growth Management Program were pleased to include a special guest 
presentation from Pennsylvania land use speaker Thomas Hylton. 

On October 9, the Union County Realtors Association hosted a department workshop on land use 
planning for Realtors in La Grande. The workshop drew about 25 Realtors from the northeast 
region. The director and several department staff presented to the group. Workshop topics 
included a history of Oregon’s land use planning program, an overview of current department 
efforts, planning and economic development, wind energy siting, and Main Streets. The 
department was also pleased to introduce Hylton’s presentation, “Save Our Land, Save Our 
Towns,” to the Realtors. The Realtors also extended an invitation to the department to return in 
2009 for another land use workshop. 

http://governor.oregon.gov/Gov/pdf/tvreport_final.pdf
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B. COASTAL MANAGEMENT PROGRAM 

Marine Reserves: the Ocean Policy Advisory Council on November 18th approved two 
proposals for marine reserves near Depoe Bay and Port Orford as pilot projects to send to the 
Governor and the legislature for approval and funding. The council also recommended that 
several more sites be considered for designation as reserves, but only after more research and 
collaboration between supporters and affected communities.  

C. MEASURE 49 DEVELOPMENT SERVICES 

Eighty-eight final orders have been issued, as of November 21, 2008, and an additional 296 
preliminary evaluations have been sent. The division is building rapidly toward a level of at least 
200 Measure 49 orders per month. In conjunction with the Department of Justice, we are 
continuing to examine ways to speed the processing of Measure 49 orders. It is possible that the 
department will be proposing temporary rule amendments at the December meeting in order to 
facilitate the processing of certain types of claims. A supplemental notice will be issued if that 
proposal goes forward. 

D. PLANNING SERVICES 

TGM Grant Pre-applications  

In mid-November, the Transportation and Growth Management (TGM) program began a pre-
application process for TGM grants for the 2009-2011 Biennium. The TGM budget includes 
approximately $4.5 million for grants each biennium to help local governments update and refine 
transportation planning and conduct related land use planning to help communities give 
Oregonians more transportation choices through improved pedestrian, bicycle, transit, and multi-
modal street facilities. While TGM grants are directed primarily to local governments, including 
cities and counties, special districts – such as transit districts and school districts – are also 
eligible as part of a joint project with a local government. 

Through the pre-application process, local governments are informed about the availability of 
TGM grants and other services and encouraged to identify possible planning projects. TGM 
program staff (from ODOT and DLCD) work with local governments to help develop projects 
for the formal application process. Pre-applications are due in mid-December. The TGM grant 
application packet will be distributed in March, with grant awards scheduled in May. Grant 
awards are contingent upon Legislative approval of the DLCD and ODOT budgets.  

For the 2009-11 biennium, grant award criteria have been revised to emphasize and encourage 
projects that address state goals to address climate change by planning to reduce greenhouse gas 
emissions.  

E. DIRECTOR’S OFFICE 

Bob Rindy and the director have continued to work on refining the agency’s legislative concepts 
during the past six weeks. We expect final versions of the proposed legislation to be completed 
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by Legislative Counsel around the beginning of December. Several meetings with likely 
legislative leaders are scheduled in the next couple of weeks to discuss these concepts. 

We have begun a regular but informal weekly communication from the Director’s Office to all 
staff and to the Commission reporting on what’s going on. This is one part of a multi-faceted 
campaign to improve communication within the department. Additional effort and planning also 
is being devoted to external communications. 

Cliff Voliva, Communications Officer, is representing the department as a liaison to the 
Environmental Justice Task Force (SB 420, 2007). The task force has met twice this year 
(August 27 and October 24). Between those two meetings, the department sent a two-page 
response to the following questions: (1) If you could implement environmental justice in your 
agency today, what would you do; and (2) If you can’t, why not. The task force may ask some 
agencies for more information prior to issuing an annual report to the 2009 Legislature Assembly 
in January. At the October meeting, the task force drafted the following definition of 
environmental justice: “Environmental justice is equal protection from environmental and health 
hazards, and meaningful public participation in decisions that affect the environment in which 
people live, work, learn, practice spirituality and play.” Voliva also volunteered to work on the 
task force’s education and outreach subcommittee. 

III. DEPARTMENT ORGNIZATIONAL AND MANAGEMENT INFORMATION 

A. NEW STAFF AND PROMOTIONS 

1. Measure 49 Development Services Division 

Judith Ingram Moore joins the department on December 8 as the Measure 49 Development 
Services Division Manager. Moore comes to us from the City of Salem Community 
Development Department where she worked as a Senior Planner and most recently as the 
Assistant Planning Administrator. Judith also has experience working for regional planning and 
county governments, and has her J.D. from Lewis and Clark law school. 

Carmel Bender is being appointed by Governor Kulongoski as the Measure 49 Ombudsman, 
replacing Alwin Turiel. Bender has worked in the Measure 49/37 division for some time, and has 
experience working in private practice as a lawyer and for the Oregon Land Use Board of 
Appeals. 

Sandy Austin, who recently joined the department, was promoted into a Completeness Review 
Specialist position on October 1.  

Tim Fitzgerald joined the department on October 6 as a Measure 49 Claims Analyst. Fitzgerald 
has been working with political campaigns for most of this year. Prior to that, he was an auto 
claims adjuster. 

http://governor.oregon.gov/Gov/GNRO/environmental_justice.shtml
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Andy Hardwick joined the department on October 6 as a Measure 49 Claims Analyst. Hardwick 
has an extensive background in real estate appraisal having owned and managed his own 
company for the last 20 years.  

Kathy Smith joined the department on October 27 as a Measure 49 Publications Specialist. Smith 
has a bachelor’s degree in history from the University of California and was most recently 
employed as an administrative secretary at Chemeketa Community College.  

Debbie Lathrop joined the department on October 27 as a Measure 49 Publications Specialist. 
Lathrop has been most recently employed as an escrow officer with Ticor Title and prior to that 
with AmeriTitle. She has over 13 years’ experience in the title business.  

Shirley Reams joined the department on November 3 as a Measure 49 Claim Intake Specialist. 
Reams has been most recently employed as a medical records clerk at Salem Clinic. Prior to that, 
she worked at the Oregon Department of Transportation for over 13 years in various clerical 
positions.  

Cheryl McCarthy joined the department on November 3, as a Measure 49 Completeness Review 
Specialist. McCarthy has been most recently employed as a clerical assistant at the Oregon 
Department of Transportation through Galt Temporary Services. She has over 17 years’ 
experience in the clerical field.  

2. Operations Services Division 

James Mitchell joined the department on November 10 as the Accountant 1 in the Operations 
Services Division. Mitchell was previously employed with the Department of Human Services 
and the Oregon Department of Transportation where he worked for more than 11 years in 
various accounting positions.  

3. Director’s Office 

Lisa Howard joined the department on November 24 as the Executive Assistant to the Director 
and the Commission. Since 1997, Howard has been the co-owner of Westwind Management 
Group, Inc. In addition, she was the Deputy Director (1995-2000) and Director (2000-2003) of 
Executive Appointments in the Office of the Governor. Howard and Bryan González will be tag-
teaming the December commission meeting to assure a smooth transition. González has been 
doing yeoman’s work keeping things going on a variety of fronts over the past six weeks. 

B. DEPARTING EMPLOYEES 

Diane Rolph, a Measure 49 Claims Analyst, left the department on October 24.  

Tawni Bean, a Measure 49 Claims Analyst, left the department on to October 24 to return to the 
Oregon Economic and Community Development Department.  
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Sarah Watson and Jenny Hill, Executive Assistants to the Director and the Commission, left the 
department on November 4. They accepted a position with Travel Oregon and the Oregon 
Tourism Commission. 

C. RECRUITMENTS 

Measure 49 will be holding interviews for two Program Analyst 1 positions and two Program 
Analyst 2 positions in the upcoming week. At the time of the Commission meeting, the 
department anticipates that the recruitment selection will be finalized.  

D. DIRECTOR ACTIVITIES 

During the period of this report the director has been involved in several activities in support of 
the work of the department, both within the department and externally. Highlights of the 
director’s activities include: 

• Participation in the Governor’s Agency Advisors Committee 
• Participation in the Natural Resources Cabinet 
• Participation in Metro Policy Advisory Committee (MPAC) (several meetings during this 

period), including meetings on proposed transportation planning concepts for the 
Portland region as well as meetings on regional infrastructure issues. 

• Participation with the Economic Revitalization Team (ERT) Directors' meetings. 
• Ongoing senior staff meetings with the Department of Transportation, to help improve 

coordination and communication between DLCD and ODOT 
• Meeting with the Bear Creek Valley Regional Problem Solving (RPS) Policy Committee 

subgroup concerning next steps in the RPS process (November 17). 
• Meeting with Klamath and Deschutes counties concerning possible pilot projects for the 

transfer of development rights. 
• Big Look Task Force Meetings (Portland, October 29–30 and Albany, November 21) 
• Community Development Forum (Salem, November 3). This entity attempts to 

coordinate legislative priorities among a number of state agencies and local governments. 
• Speaking at the 11th Annual Conference on Litigating Takings and Related Legal 

Challenges to Land Use and Environmental Regulation regarding Measure 49 (Stanford 
Law School, November 6–7) 

• Speaking at a joint meeting of the Westside and Clackamas County Economic Alliances 
regarding Big Look Task Force recommendations (Tigard, November 14) 

• Meeting with Klamath County (Klamath Falls, November 17) 
• Association of Oregon Counties Annual Conference (Eugene, November 18–19) 
• Speaking at the 120-Day Club regarding the department’s 2009 legislative agenda 

(Portland, November 19) 
• Meeting with Jackson County (Eugene, November 19) 
• Meeting with the City of Bend (planned for December 1) 
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IV. LEGISLATIVE UPDATE 

A. DLCD LEGISLATIVE CONCEPTS 

The department received draft bills from Legislative Counsel in October. Under procedures for 
drafting of agency concepts, DLCD sent edits of these LC drafts back to Legislative Counsel 
within the 14-day timelines, although DLCD did receive a small extension of time for edits to the 
Big Look legislation in order to reflect the Task Force decisions on October 30. As of the date of 
this report, Legislative Counsel has not provided final Bills to the department. However, the 
department anticipates these bills will be final and returned to DLCD prior to December 1, which 
is the deadline for agency bill drafts.  
 
B. OTHER LEGISLATIVE ITEMS 

The department is working with work groups established and chaired by legislators, including a 
group discussing legislation on Transfer of Development Rights (TDRs), and a group discussing 
farm/forest requirements under ORS 215.  

V. LCDC POLICY AND RULEMAKING UPDATES 

A. RULEMAKING 

At its March 2008 meeting, the Commission appointed an advisory work group for the 
Affordable Housing rulemaking pilot project. The work group has met six times to discuss 
options for a “pilot project” to encourage affordable housing, and has also discussed other 
options for rules to encourage affordable housing. The work group is scheduled to meet at least 
one more time (December 15), and may schedule other meetings. See LCDC Agenda Item 8. 

The department has an approved legislative concept (a concept shared with the Department of 
Housing and Community Services) to establish a pilot project based on issues the group is 
discussing. The department may be required to file this bill with the Governor’s office, and 
perhaps with the legislature, prior to the next work group meeting. As such, the work group will 
not be able to consider or modify this proposal prior to the filing dates.  

The department’s website has information and materials regarding this project, including as 
schedule of meetings, at the following link: 
http://www.oregon.gov/LCD/meetings.shtml#Affordable_Housing_Work_Group

LCDC appointed a “Phase 2 UGB Work group” to consider new “safe harbors” and other 
administrative rules intended to clarify and streamline the UGB amendment process. The work 
group has met six times, and forwarded a recommendation to LCDC for consideration at its 
December 4 hearing in Tillamook (see LCDC Agenda Item 7). LCDC intends to review the work 
group’s recommendations and possibly adopt amendments to the UGB amendment rules in OAR 
660, Division 24, at that hearing. Meeting summaries and materials are on the department’s 
website, along with other information, at the following link: 
http://www.lcd.state.or.us/LCD/ugb_rulemaking_project.shtml

http://www.oregon.gov/LCD/meetings.shtml#Affordable_Housing_Work_Group
http://www.lcd.state.or.us/LCD/ugb_rulemaking_project.shtml
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The department is proceeding with a rulemaking regarding wind energy facility siting on 
farmland. (see LCDC Agenda Item 9). The department’s website includes information and 
materials, as well as the proposed rules, at the following link: 
http://www.lcd.state.or.us/LCD/wind_energy_facility_siting_on_farmland.shtml. 

B. OTHER POLICY ACTIVITIES 

1. Metro Urban and Rural Reserves 

The department is continuing to participate in Metro’s process for designating Urban and Rural 
Reserves, and to coordinate with other state agencies in that effort. The Metro Reserves Steering 
Committee has met roughly six times, and Metro and the three counties involved in leading the 
process have agreed on the study area for the effort. The next Reserves Steering Committee 
meeting will be held on December 10, 2008. Metro is scheduled to brief the Commission on the 
progress of this effort at the January LCDC meeting.  

The department is planning to host a meeting of all state agencies involved in the Metro reserves 
effort before the next Steering Committee meeting. 

2. Climate Changes 

The department met with the petitioners for a new statewide planning goal concerning sea level 
rise. We are planning a comprehensive briefing for the commission on climate change adaptation 
issues, including coastal adaptation issues, for the January meeting.  

VI. ATTACHMENTS 

A. Selected pages of the “Transportation Vision Committee, Report to Governor Ted 
Kulongoski,” November 2008 

http://www.lcd.state.or.us/LCD/wind_energy_facility_siting_on_farmland.shtml
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