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I. AGENDA ITEM SUMMARY 
 
A. Type of Action and Commission Role 

The Oregon Court of Appeals reversed and remanded the Commission’s 2007 decision 
approving Woodburn’s periodic review work task 2 and urban growth boundary (UGB) 
amendment. The court directed the Commission to provide a better explanation about the 
relationship of Goal 9 and Goal 14 when amending a UGB for employment land. Draft revised 
findings, included as Attachment A, have been prepared by the Department to address the court’s 
remand. The Court of Appeals opinion, the 2007 commission order and hearing transcript, and 
the Court of Appeals opinion are included in Attachments B-D.  
 
The department has circulated the draft revised order to the parties, and asked them to provide 
written argument responding to the draft.  The parties' arguments are included in Attachment E.  
The department will, by separate mailing next week, respond in writing to the arguments.  That 
response will be sent to the commission and the parties.  The parties will have the opportunity to 
make oral arguments to the commission at its hearing on January 12th. 
 
B. Staff Contact Information 

Questions about this agenda item should be directed to Steven Oulman, AICP, Regional 
Representative, (503) 373-0050 ext. 259, steve.oulman@state.or.us. 
 
 

mailto:steve.oulman@state.or.us
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II. SUMMARY OF RECOMMENDATION 
 
Staff recommends that the Commission review written argument from the parties and hear oral 
argument at the hearing.  Staff will issue a supplemental report responding to written argument 
received from the parties.  That report will be issued no later than January 7, 2011.  Staff 
recommends that the Commission decide this matter based on the 2007 record, supplemented 
only by the written and oral argument (including the Department's draft revised order). As a 
substantive matter, and subject to argument from the parties, the Department recommends that 
the Commission approve Woodburn’s decisions related to the periodic review task and the UGB 
amendment based on the record and the draft order contained in Attachment A.  
 
 
III. BACKGROUND 
 
A. History of Action  

As part of periodic review, Woodburn evaluated its comprehensive plan to determine its long-
term needs for land to accommodate housing and employment. It evaluated residential land, 
employment land, and public facilities. In October 2006, the City adopted comprehensive plan 
amendments including a 974-acre UGB expansion. The Director referred a portion of the 
submittal to the Commission for consideration; the referral included task 2, related to the 
economic development element of the City’s comprehensive plan, and the UGB amendment.  
 
After hearing objections to the City’s submittal, the Commission approved task 2 and UGB 
amendment as submitted. Objectors appealed the commission’s order, asserting that the City’s 
action included too much land in the UGB or included the wrong land in the UGB. 
 
B. Major Legal and Policy Issues 

First, did Woodburn include more employment land in its UGB than was necessary to 
accommodate its needs over the 20-year planning period in violation of Goals 9 and 14? Second, 
assuming that there was a need for additional employment land, should the City have selected 
different land for inclusion in the UGB pursuant to ORS 197.298 and the locational factors in 
Goal 14? 
 
 
IV. DECISION-MAKING CRITERIA AND PROCEDURES 
 
A. Decision-making Criteria 

The criteria applicable to the amendment of a UGB are found in Goals 9 and 14. 
 
Goal 14: “To provide for an orderly and efficient transition from rural to urban land use, to 
accommodate urban population and urban employment inside urban growth boundaries, to 
ensure efficient use of land, and to provide for livable communities.” 
 



Agenda Item 4 
January 12-13, 2011  LCDC Meeting 

Page 3 of 6 
 
 

This goal requires cities to have a UGB to separate urbanizable land from rural land. Amendment 
of a UGB is based on consideration of the following criteria and factors. 
 
Land Need. Establishment and change of urban growth boundaries shall be based on the 
following: 
 

1. Demonstrated need to accommodate long range urban population, consistent with a 
20-year population forecast coordinated with affected local governments; and 

2. Demonstrated need for housing, employment opportunities, livability or uses such as 
public facilities, streets and roads, schools, parks or open space, or any combination 
of the need categories in this subsection.  

 
In determining need, local government may specify characteristics, such as parcel size, 
topography or proximity, necessary for land to be suitable for an identified need. Prior to 
expanding an urban growth boundary, local governments shall demonstrate that needs cannot 
reasonably be accommodated on land already inside the urban growth boundary. 
 
Boundary Location. The location of the urban growth boundary and changes to the boundary 
shall be determined by evaluating alternative boundary locations consistent with ORS 197.298 
and with consideration of the following factors: 
 

1. Efficient accommodation of identified land needs; 
2. Orderly and economic provision of public facilities and services; 
3. Comparative environmental, energy, economic and social consequences; and 
4. Compatibility of the proposed urban uses with nearby agricultural and forest 

activities occurring on farm and forest land outside the UGB. 
 
The “need” criteria are used to determine whether there is sufficient land in a UGB to provide a 
20-year supply of land. Additionally, need criterion 2 allows local governments to specify 
characteristics that are suitable for the need and requires a demonstration of how that need 
cannot be met within the existing UGB.  
 
The need for employment opportunities is further defined in Goal 9, “Economic Development,” 
and OAR chapter 660, division 9, “Industrial and Commercial Development.”  
 
The “boundary location” factors are used to determine which lands would best meet the 
identified needs and should be included in the UGB. These factors encompass a wide range of 
considerations such as: which lands can most efficiently accommodate the identified needs; 
which lands can be economically provided with public facilities and services; natural resources 
which should be protected; energy, economic and social impacts, both positive and negative; and 
protection of prime farm and forest land. 
 
Specific requirements for which lands to include first within an expanded UGB are set forth in 
ORS 197.298. This statute establishes priorities for adding various types of land to a UGB. All 
lands of a higher priority must be brought into a UGB or shown to be unsuitable before lands of 
lower priority may be used. The priorities, in order, are:  
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1. Lands designated as an urban reserve; 
2. “Nonresource” lands or “exception” lands that have rural residential or other 

development; 
3. “Marginal lands” designated pursuant to ORS 197.247;  
4. Lower quality farmlands; and  
5. Higher quality farmlands. 

 
Goal 9. “To provide adequate opportunities throughout the state for a variety of economic 
activities vital to the health, welfare, and prosperity of Oregon's citizens.” Goal 9 is implemented 
through OAR chapter 660, division 9, “Industrial and Commercial Development.”  
  
B. Procedural Requirements 

On reconsideration of LCDC Order 07-WKTASK-001720, the Commission is tasked with 
making findings in response to objections by 1000 Friends of Oregon. The Commission's 
findings must explain the reasons the City’s UGB amendment was consistent with Goals 9 and 
14. To the extent that any of the 10 valid objections also pertain to the same issue as raised by 
the objection of 1000 Friends, the Commission should consider them as well, and explain why it 
either sustains or rejects those objections.  
 
The Department recommends that the Commission conduct the hearing on reconsideration based 
on the record submitted to the Court of Appeals and that it not request new evidence or 
information pursuant to OAR 660-025-0160(5). However, in order to assure that the parties have 
an opportunity to address the agency's reasoning, the Department has prepared a draft order for 
the Commission on reconsideration. This draft has been provided to the objectors and the City 
with an opportunity for both written and oral argument. The draft order and those comments are 
part of the record of the proceeding on reconsideration. Oral argument is limited to objectors, the 
City of Woodburn, and other affected local governments, and issues are limited to the two issues 
identified in the court's remand. 
  
C.  The Written Record of this Proceeding 

1.  The record filed in 1000 Friends of Oregon v. LCDC (A135375) 
2. The Court of Appeals decision in 1000 Friends of Oregon v. LCDC, 237 Or App 213 

(2010). 
3. The Department's proposed order on reconsideration of LCDC Order 07-WKTASK-

001720. 
4. Timely written exceptions to that proposed order. 
 
 
V. ANALYSIS 
 
The Department believes that a 20-year supply of suitable employment sites has a different 
meaning than a 20-year supply of buildable residential land. The City of Woodburn did not 
simply forecast employment land need based on past trends, rather it identified suitable sites for 
employment opportunities to achieve stated community policies. This is permissible under Goal 
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14 and Goal 9. While the amount of land in suitable sites must be reasonably related to the local 
government's long-term population forecast (Goal 14, factor 1), it is not necessarily a one to one 
relationship. Under Goal 14, factor 2 and Goal 9 a local government must also plan for needed 
employment opportunities. Where it has established that those opportunities require a portfolio 
of suitable sites, a local government may plan the amount and location of land based on a mix of 
appropriately-sized and serviceable sites related to the needs of potential employers.  
 
The Department's recommendations to the Commission concerning the relationship between 
Goals 9 and 14, in the specific context of Woodburn, are contained in Attachment A, the draft 
findings on remand. 
  
 
VI. COMMISSION OPTIONS 
 
After reviewing the record and the argument on remand, the Commission may: 
 
1. Approve the UGB amendment and Task 2 based on the reasoning in Attachment A, or based 
on other reasoning; 
 
2. Deny the UGB amendment and Task 2; or 
 
3. Remand the UGB amendment and Task 2 to the City for further proceedings by the City 
consistent with the remand from the Court of Appeals. 
 
 
VII. DEPARTMENT RECOMMENDATION AND DRAFT MOTIONS 
 
A. Department’s Recommended Option 

The Department recommends that the Commission approve the UGB and Task 2, for the reasons 
set forth in the draft findings included in Attachment A. 
 
B. Proposed Motions 

Recommended motion. “I move the Commission approve the City of Woodburn’s periodic 
review work task 2 and the urban growth boundary amendment as submitted to the Department 
and based on the draft findings included in Attachment A.” 
 
Alternative motion. “I move the Commission remand the City of Woodburn’s periodic review 
work task 2 and the urban growth boundary amendment [reasons for remand and work to be 
completed, with a deadline for completion]. 
 
 
ATTACHMENTS 
 
A. Draft revised LCDC order and findings 
B. Oregon Court of Appeals opinion 1000 Friends of Oregon v. LCDC  
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C. February 2007 LCDC order and findings 
D. January 2007 LCDC hearing transcript 
E. Written argument:  City of Woodburn, 1000 Friends of Oregon, Kathleen and Lolita Carl, 

Marion County Farm Bureau, Opus Northwest 



 
BEFORE THE 

LAND CONSERVATION AND DEVELOPMENT COMMISSION 
OF THE STATE OF OREGON 

 
 

IN THE MATTER OF PERIODIC REVIEW ) APPROVAL  
TASK 2 AND THE AMENDMENT OF ) ORDER 
THE URBAN GROWTH BOUNDARY ) 10-WKTASK-****** 
FOR THE CITY OF WOODBURN ) 
 

This matter came before the Land Conservation and Development Commission (Commission) on 
December 2, 2010 on remand for reconsideration from the Oregon Court of Appeals. The 
Commission considered a new order and findings for a completed periodic review work task and 
an urban growth boundary (UGB) amendment submitted by the City of Woodburn (City). The 
City submitted Task 2, “Commercial and Industrial Lands Inventory,” of its work program to the 
department for review pursuant to ORS 197.633 and OAR chapter 660, division 25. The City 
also submitted the amendment of its UGB to the department for review pursuant to ORS 197.626 
and OAR 660-025-0175. The Commission, having fully reconsidered the written record, 
including the City’s Task 2 and UGB amendment submittal, and the oral presentations of the 
objectors, the City, and the Department, now enters the following findings, conclusions, and 
order: 

 

RECITALS 

 

1. On August 3, 2006, the department received Ordinance 2391 from the City. The department 

considered the submittal complete on August 4, 2006. 

2. Between August 22 and August 24, 2006, the department received objections from 10 

objectors. The objections were timely filed. 

3. On November 30, 2006, the department referred Task 2 and the UGB amendment to the 

Commission by Order 001714 and notified the City and the objectors. 

4. On January 25, 2007, the Commission held a hearing on the Task 2 and an UGB amendment. 

5. On September 8, 2010, the Oregon Court of Appeals reversed and remanded the 

Commission’s Order 001714 

6. On November 12, 2010 the department issued a report and recommendation regarding the 

Commission’s reconsideration of its previous order. 

7. On November 30, 2010, the Court of Appeals issued an appellate judgment. 
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8. On December 20, 2010, the department received written comments on the November 12 

report and recommendation. 

9. On January 12, 2011 the Commission held a hearing on the Task 2 and UGB amendment. 

 

FINDINGS OF FACT AND CONCLUSIONS 
 
I.  BACKGROUND  
 
A. Procedural History  

On August 3, 2006, the City of Woodburn (City) submitted Periodic Review Tasks 1–4 and 7–
11, and an urban growth boundary (UGB) amendment to the Department of Land Conservation 
and Development (DLCD or the Department) for review. The Department approved Tasks 1.a, 
1.b, 3.a, 4, and 7–10, partially approved and remanded portions of Task 3.b (TSP), and referred 
Task 2 and the UGB amendment to the Land Conservation and Development Commission 
(Commission) (Order 001714).  
 
The Commission approved Task 2 (Commercial and Industrial Lands Inventory) of the City's 
periodic review submittal, and the City's proposed UGB amendment in its order 07-WKTASK-
001720, entitled “In the Matter of Periodic Review Task 2 and the Amendment of the Urban 
Growth Boundary for the City of Woodburn," issued on February 14, 2007. Objectors 1000 
Friends of Oregon, Friends of Marion County, Lolita Carl, Kathleen Carl, Diane Mikkelson, 
Carla Mikkelson, and the Marion County Farm Bureau sought judicial review of the 
Commission’s order in the Oregon Court of Appeals. On September 8, 2010, the Oregon Court 
of Appeals reversed and remanded the Commission’s order for reconsideration. 1000 Friends of 
Oregon v. LCDC, 237 Or App 213 (2010). The Court of Appeals issued an appellate judgment 
on November 30, 2010. The court remanded the decision for the Commission to explain (in 
written findings that set forth the Commission's reasoning):  (1) how the Commission determined 
that the City's UGB expansion for industrial lands complied with Goal 9 and 14 and, particularly, 
whether the City included more land within the UGB than it needed over the 20-year planning 
period; and (2) whether the City should have selected different properties for inclusion in the 
UGB under ORS 197.298 and the locational factors of Goal 14. 
 
 
On remand, the Department prepared a draft revised order, addressing the two issues that the 
court directed the agency to consider. The Department circulated the draft revised order to the 
parties and other objectors on November 12, 2010. The parties and objectors were allowed to 
submit written argument concerning the draft revised order, and [TO BE ADDED FOLLOWING 
ARGUMENT] did so. The parties and objectors also were allowed to present their oral 
arguments to the Commission at a hearing on January 12, 2011. Following oral argument, and 
consideration of the court's decision, the record, the Department's draft revised order, and the 
arguments of the parties and objectors, the Commission directed [TO BE ADDED 
FOLLOWING COMMISSION DECISION]. 
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B. The Submittal 
 
1. Residential Lands: The City included 546 acres of land in the amended UGB for residential 
uses, including public and institutional uses. The lands are located in the north, northwest, south, 
southwest, and east. The lands in the northwest, east and south areas are primarily exception 
lands, and the lands located in the north and southwest areas are primarily resource land. The 
residential need analysis, efficiency measures, and locational analysis conducted by the City are 
summarized in the “Woodburn UGB Justification Report.” 
 
2. Commercial Lands: The land included for commercial uses include a small area adjacent to 
the golf course and two larger areas, one on the west side of 99W and one located in the 
southwest quadrant that is planned as part of a larger nodal development. The City has justified 
the inclusion of a relatively small amount of commercial land in the amended UGB as a way to 
ensure the redevelopment and infill potential of the downtown area and Highway 99W corridor. 
The City established that both of these existing commercial areas are underutilized.  
 
3. Industrial Lands: The City undertook a multi-year evaluation of community vision/goals, 
economic opportunities, population forecasting, and determination of site needs. The City 
included 409 acres of land in the amended UGB for industrial uses. The lands are located in the 
west and southwest part of the UGB. The largest industrial area in the amended UGB is the 
Southwest Industrial Reserve (SWIR), which is comprised of large parcels bounded on the south 
and west by Butteville Road. The City performed a 2020 employment forecast, an Industrial 
Land Needs Analysis, and a refined Target Industry Site Suitability as well as an Economic 
Opportunities Analysis (EOA) and Economic Development Strategy (EDS). In these documents, 
the City established the need for 409 acres of industrial land, and the analyses address site sizes, 
types, and locations under the requirements of Goals 9 and 14.as required by Goal 14 and OAR 
660-009. The City's analysis of industrial land needs and its locational analysis also are 
summarized in the “Woodburn UGB Justification Report.” 
 
The City applied ORS 197.298 and the Goal 14 location factors to determine which lands to 
include within its UGB expansion area. The City created eight UGB Expansion Study Areas (a 
total of 3,984 acres) for the purpose of evaluating the land around Woodburn in accordance with 
the ORS 197.298 and the Goal 14 location factors. The City based the UGB amendments on the 
results of the locational analysis, which included considered transportation impacts, constraints 
such as wetland and riparian areas, public facilities availability and serviceability, and impacts 
on abutting agricultural lands. 
 
C.  The Issues on Remand 

The Court of Appeals identified two basic issues on review: (1) Did Woodburn include more 
industrial land in its UGB than was necessary to accommodate its employment land needs over 
the 20-year planning period, in violation of Goals 9 and 14; and (2) Assuming that there was a 
need for additional industrial land, should the City have selected different land for inclusion in 
the UGB pursuant to ORS 197.298 and the locational factors in Goal 14?  1000 Friends of 
Oregon, 237 Or App at 216. 
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The court concluded that the 2007 LCDC order was inadequate for judicial review of the first 
issue, and the court therefore did not address the second issue. Ibid. The court indicated that if 
the Commission's decision to uphold the City's UGB expansion for industrial land relied on 
"market choice," the Commission must explain how that concept is consistent with both Goal 9 
and Goal 14, and (in particular) the limitation in Goal 14 that an urban growth boundary not 
contain more than a twenty-year supply of land. Id. at 225-226.  
 
D. The Applicable Law 
 
The City adopted Ordinance 2391, amending its UGB, on November 2, 2005. Marion County co-
adopted the UGB amendment on July 19, 2006, and the City then submitted the amendment to 
the Department on August 3, 2006. The City elected to apply the "new" version of Statewide 
Land Use Planning Goal 14, which was adopted by the Commission on April 28, 2005 (but 
which had a delayed effective date unless a local government elected to apply the "new" 
provisions). The Commission adopted rules implementing the "new" Goal 14 on October 5, 2006 
(effective April 5, 2007). Those rules, OAR 660-024, do not apply to the City and County's 
decisions. The Commission's current rules implementing Statewide Land Use Planning Goal 9 
were adopted on December 1, 2005, but did not take effect until January 1, 2007 unless a local 
government elected to apply the rules before that date. Those rules also do not apply to the City 
and County's decisions (the prior division 009 rules "Industrial and Commercial Development" 
do apply).  
 
 
II.  COMMISSION REVIEW 
 
The portions of the Commission’s 2007 order concerning residential lands and commercial lands 
were not challenged on judicial review. Those portions of the Commission's prior order are 
repeated, below and have not been changed. They are included for purposes of presenting a 
complete order and to avoid confusion, but are not at issue in this proceeding on remand.  
 
A. Residential Land 
 
The residential component of the UGB decision comprised 546 acres of land in the amended 
UGB residential uses and included public and institutional uses. The lands are located in the 
north, northwest, south, southwest, and east. The lands in the northwest, east and south areas are 
primarily exception lands, and the lands located in the north and southwest areas are primarily 
resource land. The residential need analysis, efficiency measures, and locational analysis 
conducted by the City are summarized in the “Woodburn UGB Justification Report.” Rec. at 
1367-1454. The Commission reviewed the record and the objections and approves the UGB 
decision related to residential land. 
 
Objections 
 
1. Renaissance Homes (Perkins Coie). This objection asserts the City misconstrued ORS 197.298 
and failed to include the eastern part of OGA Golf Course despite identified “high-end” housing 
need.  
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Commission Response: The City has exhaustively documented the reasons for not including the 
subject area noted in the objection. Primary among those reasons is that the soils are almost 
entirely Class I. This makes the subject area the lowest priority for inclusion pursuant to ORS 
197.298. Furthermore, the City found that the identified need for high-end housing could be met 
on other lands of higher priority. The Commission rejected the objection. Order 07-WKTASK-
001720 at 2. That decision was not appealed and is not now before the Commission.  
 

 
2. Tukwila Partners (Garvey Schubert Barer). This objection maintains the City failed to include 
an adequate amount of residential land and erroneously failed to include 277 acres around the 
OGA Golf Course for “high-end” housing. 

 
Commission Response: The City identified the need for 1,074 “high-end housing units” (defined 
as having a selling price of $212,500 or higher, in 1999 dollars), and that need is proposed to be 
mostly met through an urban growth boundary amendment near the OGA Golf Course. The 
lands proposed for inclusion in this area will accommodate approximately 825 high-end units at 
5.5 units per net buildable acre. The City found that the identified need for high-end housing also 
could be met on other lands of higher priority. The Commission rejected this objection. Order 
07-WKTASK-001720 at 2. That decision was not appealed and is not now before the 
Commission.  

 
3. Fessler (Saalfeld Griggs). This objection concerns the Woodburn Development Ordinance 
limitation on residential annexations to a five-year supply. The objector argues that the City 
erred by requiring that there be less than a five-year supply of land in a particular residential 
designation before annexing additional land from the UGB. 

 
Commission Response: The Commission finds that there is no statutory or rule violation in this 
action, and the five-year supply requirement will serve to ensure that development occurs in an 
orderly and efficient manner, and that there are adequate public facilities and services available 
in accordance with Goal 14. The Commission rejected this objection. Order 07-WKTASK-
001720 at 3. That decision was not appealed and is not now before the Commission.  
 
B. Commercial Land 

Woodburn determined that it may need up to 310 net buildable commercial acres to meet 2020 
needs. However, as a matter of policy, the City determined that most future commercial 
employment need would be met through intensification and redevelopment. The City concluded 
a UGB expansion of 22 acres was needed to provide commercial opportunities in and near future 
residential areas. Rec. at 1391-92. 

 
The Commission received no objections regarding Woodburn’s findings and conclusions 
regarding commercial employment lands and the proposed UGB amendment; it approved the 
UGB decision related to commercial land and that decision was not appealed and is not now 
before the Commission.  
 
C. Industrial Land 
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Issue 1. Did Woodburn include more industrial land in its UGB than was necessary to 
accommodate its needs over the 20-year planning period in violation of Goal 9 or 14? 
 
a. Legal Standard 
 
The applicable legal requirements are found in ORS 197.712, Goal 9 (and OAR 660-009 (2005), 
and Goal 14. As explained above, OAR 660-024 and the current version of OAR 660-009 did not 
apply to the City and County decisions to amend the UGB. 

ORS 197.712 requires, in pertinent part, that: 
 

      (2) By the adoption of new goals or rules, or the application, interpretation or 
amendment of existing goals or rules, the Land Conservation and Development 
Commission shall implement all of the following: 
      (a) Comprehensive plans shall include an analysis of the community’s economic 
patterns, potentialities, strengths and deficiencies as they relate to state and national 
trends. 
      (b) Comprehensive plans shall contain policies concerning the economic development 
opportunities in the community. 
      (c) Comprehensive plans and land use regulations shall provide for at least an 
adequate supply of sites of suitable sizes, types, locations and service levels for industrial 
and commercial uses consistent with plan policies. 
      (d) Comprehensive plans and land use regulations shall provide for compatible uses 
on or near sites zoned for specific industrial and commercial uses. 
 
     * * * 
 
      (g) Local governments shall provide: 
      (A) Reasonable opportunities to satisfy local and rural needs for residential and 
industrial development and other economic activities on appropriate lands outside urban 
growth boundaries, in a manner consistent with conservation of the state’s agricultural 
and forest land base; and 
      (B) Reasonable opportunities for urban residential, commercial and industrial needs 
over time through changes to urban growth boundaries. 
      (3) A comprehensive plan and land use regulations shall be in compliance with this 
section by the first periodic review of that plan and regulations." (Emphasis added). 

 
Goal 9 requires that comprehensive plans provide opportunities for a variety of economic 
activities, based on inventories of areas suitable for increased economic growth taking into 
consideration current economic factors. Like ORS 197.712, the goal requires that comprehensive 
plans provide for at least an adequate supply of suitable sites, and limit incompatible uses to 
protect those sites for their intended function.  

OAR 660-009-0025(2)(2005) requires the City to designate land suitable to meet its identified 
site needs, and requires that:  "The total acreage of land designated in each site category shall at 
least equal the projected land needs for each category during the 20-year planning period." 
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Goal 14 requires that: 

“Establishment and change of urban growth boundaries shall be based on the following: 
(1) Demonstrated need to accommodate long range urban population, consistent with a 
20-year population forecast coordinated with affected local governments; and (2) 
Demonstrated need for housing, employment opportunities, livability or uses such as 
public facilities, streets and roads, schools, parks or open space, or any combination of 
the need categories in this subsection (2). In determining need, local government may 
specify characteristics, such as parcel size, topography or proximity, necessary for land to 
be suitable for an identified need.” (Emphasis added). 

b. Summary of Local Actions 
 
In 2001, Woodburn prepared an economic development strategy outlining community actions to 
improve economic conditions for residents. The City Council endorsed a vision comprising 
seven parts: 

 Locational advantage (explained in EOA) 
 Intent to avoid becoming bedroom community 
 Desire to provide higher wage jobs 
 Identification of target industries, with City intent to not limit recruitment or support 
to these industries 
 Policy intent to assure adequate land, infrastructure, amenities, and workforce 
 A commitment to strategic economic development to promote livability 
 Stated desire to provide range of housing to balance range of employment 
opportunities. (Rec. at 706-07. 

 
Woodburn also adopted specific, interrelated objectives concerning the UGB amendment: 

 Implement EOA and Economic Development Strategy 
 Improve transportation connections 
 Provide buildable land, improve efficiency, connectivity, livability 
 Protect natural resources 
 Minimize impacts to farmland. Rec. at 1377-78. 

 
The City worked with Marion County to develop an updated coordinated population forecast 
through 2020 (adopted in 2004), and worked with its experts to develop an employment forecast 
for the corresponding period. The population forecast is for 34,919 in the year 2020, and is based 
on a 2.8% average annual growth rate applied to the City's 2000 census population of 20,100. 
Marion County Ordinance No. 1233, Exhibit A (findings), at page 2.  
 
The City's findings for ORS 197.712, Goal 9 and Goal 14, are contained in its "UGB 
Justification Report." The UGB Justification Report explains how the City developed its 
employment forecast. The City's employment in 2000 was 10,388 employees. The City's experts 
(ECONorthwest) projected 2020 employment for the City of between 
 

"16,370 and 18,762, - or annual growth rates ranging from 2.3 - 3.0 %. The Council 
chose the higher projection [8,374 new employees by 2020] for several reasons: 
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 First, Woodburn currently has a relatively low employment-to-population ratio, 

when compared with the County as a whole. Using covered employment figures, 
Woodburn has 5% of total County employees - but 7% of the County population. 
Woodburn has only 1 job for every 2.4 residents, compared with 1 job for every 
1.8 residents in Marion County. Thus, there is a substantial imbalance between 
jobs and housing in Woodburn - a situation that the City addresses in the 
Woodburn Economic Development Strategy (EDS). If Woodburn's economic 
development strategy is successful and Woodburn is able to attract 8,762 new 
jobs to go along with planned population growth, then Woodburn will have a 
more reasonable ratio of 1 job for every 1.9 people. 

 
Second, Woodburn's projected annual employment growth rate is reasonable 
given the City's 1-5 location and the availability of flat, vacant and serviceable 
land within the SWIR that will be master planned before annexation and urban 
development can occur. As noted in Winterbrook's February 16, 2005 
memorandum, Woodburn's comparative advantages are similar to those of 
Wilsonville, which attracted substantial economic growth over the last 25 years 
and has more jobs than residents.  
 
* * * 
 
Contrary to views expressed by 1000 Friends and FAN, Woodburn's projected 
annual population growth rate of 2.8% AAGR is proportionate to its projected 
annual employment growth rate at 3.0% AAGR. 

 
Third, Woodburn Transportation Systems Plan (TSP) and Interchange 
Management Area Overlay District are based on the high employment projection 
of 18,762. If Woodburn were to attract fewer than the projected number of jobs, 
then impacts on the interchange would be reduced and interchange improvements 
would have a longer life. On the other hand, if Woodburn were to underestimate 
job growth near the interchange, and provide for lesser interchange 
improvements, then Woodburn would face a potential moratorium on higher 
employment growth under the City's IMA (Interchange Management Area) 
Overlay District." 

 
Rec. 1388-89 (footnotes omitted). The City determined, based on a medium employment 
forecast of 7,140 new jobs through 2020 that it would need about 370 net developable acres of 
new land to meet the medium forecast. ECONorthwest, "Site Requirements for Woodburn 
Target Industries," at 2. Based on its Economic Opportunities Analysis, the City analyzed the site 
requirements of each of its target industries. The City's summary of its analysis is as follows: 
 

"Table 4 summarizes the number of sites by size class Woodburn will need to implement 
its economic development strategy. The land needs analysis concluded that Woodburn 
will need about 370 acres to accommodate 7,140 new employees between 2000 and 
2020. Table 4 includes sites that total over 500 acres. Site needs can be conceived as a 
pyramid with few large sites at the top and many smaller sites at the bottom. Such a land 
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inventory scheme is consistent with OAR 660-009 which requires cities to maintain an 
adequate inventory of sites. The table identifies a need for five sites of 25 acres or larger. 
While inclusion of such sites in its land inventory will exceed the identified land need 
based on the medium range employment forecast, an adequate supply of sites will 
provide Woodburn more flexibility in its economic development efforts and by 
accommodating the siting requirements of industries targeted in the EOA.  
 
Table 4. Summary of estimated site needs by size, Woodburn 2000-2020  
 

Site Size (acres) Number of Sites Average Site 
Size 

Estimated Acres 

100 or more 1 125 125 
50-100 1 70 70 
25-50 3 35 105 
10-25 5 15 75 
5-10 7 8 56 
2-5 10 4 40 
less than 2 15 1 15 
Total 42 11.6 486 

 
"This hierarchy of need is consistent with the requirements of Goal 9 and OAR 660- 009. 
Specifically, 660-009-0015(2) requires that 'industrial and commercial uses with 
compatible site requirements should be grouped together into common site categories to 
simplify identification of site needs and subsequent planning.' Moreover, 660-009- 
0025(1) requires plans to identify needed sites:  
 
'The plan shall identify the approximate number and acreage of sites needed to 
accommodate industrial and commercial uses to implement plan policies. The need for 
sites should be specified in several broad "site categories," (e.g., light industrial, heavy 
industrial, commercial office, commercial retail, highway commercial, etc.) combining 
compatible uses with similar site requirements. It is not necessary to provide a different 
type of site for each industrial or commercial use which may locate in the planning area. 
Several broad site categories will provide for industrial and commercial uses likely to 
occur in most planning areas.'  
 
"Thus, the administrative rule that implements Goal 9 recognizes that sites designated for 
employment can accommodate different types of employment. This is made explicit in 
OAR 660-009-0025(2): 'Plans shall designate land suitable to meet the site needs 
identified in section (1) of this rule. The total acreage of land designated in each site 
category shall at least equal the projected land needs for each category during the 20- 
year planning period.'"  
 
"Table 4 assumes that most site needs will be for industrial uses. Commercial and office 
needs will be met largely through infill and redevelopment, and public uses will be 
largely met on residential land. The analysis assumes that limited office and supporting 
commercial uses will be met on industrial lands. This is consistent with OAR 660-009-
0025(2) which states "jurisdictions need not designate sites for neighborhood commercial 
uses in urbanizing areas if they have adopted plan policies which provide clear standards 
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for redesignation of residential land to provide for such uses." Discussions with City staff 
have identified a special need for a single commercial node the location of which has not 
been identified at this point. " 
 
"Table 4 provides a preliminary allocation of land needed for employment by site size." 

  
ECONorthwest, "Site Requirements for Woodburn Target Industries," at 8-10. 
 
This summary, and the accompanying table, are largely repeated in the City's UGB Justification 
Report. Rec. 1391-92.  The City determined that in order to meet the high employment 
projection, it had a need for 486 gross acres of employment land. Rec. at 1392, note 17. 

 
The City undertook a buildable land inventory addressing residential and employment uses. 
(Rec. at 1165-1194) The City identified an industrial/employment land inventory comprising 23 
sites totaling 47 buildable acres. Rec. at 1393, 1404. 

Woodburn’s determination of land needs started with the EOA, the economic development 
strategy, and City policies. Site needs and the amount of land necessary are targeted at fulfilling 
the City’s objectives to bring higher wage jobs to the community. Rec. at 706. The City’s 
economic development program is supported by the EOA and the economic development 
strategy, and is encouraged by policy directives in Goal 9 and ORS 197.712. Rec. at 1315. 

In the EOA, the City identified 13 industries as well as the site characteristics that are typical of 
the industries and that have a meaningful connection to the uses. Rec. at 1059-64.  

The City extensively documented the site requirements for target industries. Rec. at 1278-87. 
The City relied on expert opinion (Record, Transcript p. 52, 55), to identify the number of sites 
in a range of site sizes needed to achieve the City’s economic objectives based on the 
documented economic opportunities available to the City. The City found that in order to 
accommodate long range population consistent with its coordinated population forecast, and its 
demonstrated need for employment opportunities it had an employment land need of 
approximately 486 acres of land in a range of types of sites with particular characteristics (size, 
proximity to freeway access, etc.). Rec. at 1392. After analyzing sites within its existing UGB 
along with sites in its proposed expansion area, the City elected to proceed with the addition of 
409 gross acres of land for employment opportunities. Rec. at 1393-1395. 

 
c. Commission Findings, Reasoning and Conclusions 
 
OAR 197.712, and Goals 9 and 14 establish how local governments in Oregon plan to ensure 
that they provide a land supply for the future employment needs of their communities.  The 
commission's rules in OAR chapter 660, division 9 provide additional detail to implement Goal 
9.  Under Goal 14, factor 1, local governments must include an amount of land within urban 
growth boundaries that is sufficient to accommodate long range urban population. Under Goal 
14, factor 2, local governments also must include sufficient land for employment opportunities. 
This second factor of Goal 14 links to ORS 197.712 and Goal 9, which further detail what local 
governments must plan for and how local governments determine the amount and types of land 
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that are needed for employment opportunities. The fundamental requirements of Goal 14, factor 
2, Goal 9 and ORS 197.712 is that local governments must maintain at least an adequate supply 
of suitable sites for employment opportunities based on their analysis of their competitive 
advantages and the limitations of adequate public facilities. Goal 14, factor 1, also provides 
context for the amount of employment land, in that the amount of land within an urban growth 
boundary must be adequate to accommodate long-term urban population, consistent with a 20-
year population forecast coordinated with affected local governments. Thus, while a local 
government must provide at least an adequate supply of sites to meet the need of its current and 
projected future population for employment, it may not add more land than is needed over a 20-
year period for employment or any other purpose. 

A local government's total land supply1 is the result of a series of policy choices. It is not a math 
formula, a forecast, or an allocation. Goals 9 and 14, and division 9 task local governments to 
explore options and assemble the facts needed to inform the policy choices. Local governments 
must make findings supported by evidence to explain their policy choices. The policy choices 
(the findings) must have an adequate factual basis and must be reasonable. This means that there 
must be reasons or findings that create a logical path from fact through analysis to findings.  

Local governments use an economic opportunities analysis to explore and document the 
information, analyses and series of policy choices that determine the total land supply for 
employment opportunities under Goals 9 and 14. The local government uses the EOA to define 
the community objectives, likely opportunities, suitable sites and adequate supply for its 
circumstances. 

Although OAR 660-009-0015(1)(2005) requires that the review of trends be the principal basis 
for estimating future employment land uses, the rule does not specify or limit acceptable 
methods to determine employment land need. It is up to local governments to assemble an 
adequate factual basis and select methods of analysis appropriate to its circumstances and 
community objectives. 

Each planning project will be different. The resulting documentation will vary in size, 
complexity and clarity. There is no one prescribed method to do the work and the rules provide 
limits to the required research and analysis.2 This flexibility is deliberate and necessary to 
encourage local governments to identify and pursue economic development opportunities 
appropriate for the community. 

                                                 
1 OAR 660-009-0025(3) (2005) requires certain local governments to plan for a short-term supply of serviceable 
sites.  
 
2  OAR 660-009-0010 (5) (2005): “The effort necessary to comply with OAR 660-009-0015 through 660-
009-0030 will vary depending upon the size of the jurisdiction, the detail of previous economic development 
planning efforts, and the extent of new information on national, state, regional, county, and local economic trends. A 
jurisdiction's planning effort is adequate if it uses the best available or readily collectable information to respond to 
the requirements of this division.”  
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Cities are encouraged to engage in a variety of regional planning agreements by OAR 660-009-
0030. The required employment land coordination is between city and county for UGB 
amendments unless some other mechanism is provided by law or mutual agreement.3 

Goal 9 requires cities to designate an employment land supply of sites to provide opportunities 
for a variety of economic activities. Providing a mix of sites, in a range of sizes and types to 
provide choice is an appropriate component of the 20-year employment land need determination. 
Further, it is reasonable for a local government to determine (if there is an adequate factual base) 
that not all lands within all serviceable sites will develop during the planning period. Relatedly, a 
local government may determine (if it has an adequate factual base) that in order to provide lands 
to meet its demonstrated needs for employment opportunities under Goal 14, factor 2, and Goal 
9, that some sites will not fully develop during the planning period due to the site requirements 
of particular target industries that typically seek sites that they will absorb over a longer period of 
time. 

Considerable attention has been paid at both the local level and before the Commission about 
whether the City overestimated its land need and included more land in the UGB than is justified 
for the 20-year planning period. The discussion focuses on application of a target industries 
methodology, the identification of site characteristics and selection of needed sites, and the 
concept of “market choice.” 

The Commission finds, first, that the City's estimate of the amount of land needed for 
employment uses during the 2000-2020 planning period is consistent with Goal 14, factor 1 
(demonstrated need to accommodate long range urban population, consistent with a 20-year 
coordinated population forecast). As explained above, the City and County have prepared and 
adopted an updated population forecast for the City. That forecast projects a 2.8% average 
annual population growth rate for the City. The City also has adopted an updated employment 
forecast, based on the work of its experts. That forecast projected a range in average annual 
growth in employment of up to 3% through 2020. The City chose the top end of the range, based 
on its policy choice to encourage a greater degree of balance between its population and 
employment, relative to the rest of Marion County, as well as its determination that this rate of 
growth is feasible over the planning period (as documented in its EOA), and its determination 
that encouraging industrial development west of I-5 is necessary to support needed transportation 
improvements. The Commission finds that the City's policy choices and determinations are 
consistent with Goal 14 factors 1 and 2, are based on an adequate factual base, and that the City 
has provided an adequate explanation of how it derived its estimate of future population and 
employment during the planning period. 

The City's population and employment forecasts provide context for the City's determination of 
its need for employment opportunities under Goal 14 factor 2 and its determination of needed 
sites under Goal 9. The Commission finds that there is a reasonable relationship between the 
City's estimate of 8,374 new jobs during the 2000-2020 planning period and the amount of land 
it has determined is needed for employment opportunities and suitable sites. On a straight 
employee per acre basis, the City determined that approximately 370 net acres of land would be 
needed to accommodate 7,140 new jobs (before the City made a final policy decision about 
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where in the range of its employment forecast to plan for). At the higher level of projected 
employment (8,374), the City would need approximately 486 net acres of employment land to 
accommodate projected long term population growth. After adjusting for the small amount of 
suitable lands within the existing UGB (approximately 45 acres) that figure is reasonably related 
to the 362 net acres of suitable sites for employment that the City has added. The Commission 
finds, for these reasons, that the amount of land the City has added to its UGB is based on its 
demonstrated need for long term population, consistent with its coordinated 20-year population 
forecast. 

The Commission further finds that the City has demonstrated compliance with Goal 14 factor 2 
and Goal 9 (and the Commission's 2005 Goal 9 rules) through its analysis of target industries and 
suitable sites needed to provide employment opportunities that are reasonably likely to generate 
the employment needed for the City's current and projected future population. In this instance, 
the target industries methodology the City used is appropriate and complies with Goal 9 and 
Goal 14 factor 2. Using an employees-per-acre methodology is not required to demonstrate 
compliance with Goal 9 or Goal 14 factor 2, and the City did not use it to demonstrate total land 
need. The City’s decision to use a targeted industries methodology instead of an employees-per-
acre is not a reason to find that the City failed to comply with Goal 9 or Goal 14. And, as 
explained above, it does not mean that the City added more land than it needs for employment 
during 2000-2020. 
 
Goal 9 and Goal 14, factor 2, and the Commission's Goal 9 rule (OAR 660-009-0025(2)(2005) 
require the City to plan for an amount of land in each site category that at least equals the 
projected land needs for each category during the 20-year planning period. The City projected 
land needs by size class –tied to the particular requirements of its target industries, and 
demonstrated a need for approximately 409 gross acres of land after accounting for sites within 
the prior UGB. The Commission finds that the City's analysis complies with Goals 9 and 14, as 
well as OAR 660-009 (2005).  

The City's findings and the Commission's prior order do mention providing sites to allow for 
"choice" in several places. Rec. at 1392. “Market choice” is a term of art that typically means 
that redundant sites are provided in the short-term supply of employment land to address issues 
such as a lack of ownership diversity. The Commission discussed “choice”, “market choice” and 
how the City determined its land supply. (Record, transcript, p. 51) The Commission finds that 
the City did not provide “market choice” in its long-term supply of land for employment uses. 
That is demonstrated most directly by the fact that the City planned for only one site in its largest 
site classes. It is also shown by the fact that the total amount of land the City has added to its 
UGB for employment uses (409 acres gross), when adjusted to a net basis to account for right-of-
way and other non-buildable lands, is reasonably related to its projection of 370 acres of 
employment land need based solely on future employment. Rec. at 1391-1392.  

The Commission finds that Woodburn’s total land supply determination complies with the 
requirements of OAR chapter 660, division 9 (2005). 

OAR 660-009-0015(1) requires that the EOA include a review of trends, an identification of 
required site types, an inventory of employment lands and an assessment of the community’s 
economic development potential. The record contains extensive documentation and analyses the 
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City conducted toward compliance with the administrative rule. The documentation includes: 1-
A The Woodburn Economic Development Strategy (Rec. at 699); 4-A Economic Opportunities 
Analysis (Rec. at  1019); 4-B Population and Employment Projections (Rec. at  1077); and 4-H 
Site Requirements for Target Industries. (Rec. at 1275)  

These documents contain the necessary facts and analysis to meet the legal standard on review, 
primarily the requirements of OAR 660-009-0015 through 660-009-0030 (2005). The City based 
its planning effort on fact and coordinated with other local governments as required by making 
use of the best available information including trends and expert evaluation. The City’s 
determination of the number and types of industrial sites needed for the 20-year planning period 
is affirmed, resulting in 42 sites in a range of site sizes. 

The Commission finds that Woodburn’s employment land supply determination complies 
with Goal 9. 

Goal 9 requires that “...comprehensive plans for urban areas shall: 1. Include an analysis of the 
community’s economic patterns, potentialities, strengths, and deficiencies as they relate to state 
and national trends; 2. Contain policies concerning the economic development opportunities in 
the community; 3. Provide for at least an adequate supply of sites of suitable sizes, types, 
locations, and service levels for a variety of industrial and commercial uses consistent with plan 
policies; 4. Limit uses on or near sites zoned for specific industrial and commercial uses to those 
which are compatible with proposed uses.” 

By complying with the administrative rule that implements Goal 9 the City has conducted the 
analyses and made the findings to demonstrate compliance with the goal. In addition to the 
materials provided in support of compliance with the administrative rule, the record includes: 
Findings of Fact (Rec. at 1307) and UGB Justification. (Rec. at 1365) These documents contain 
the necessary findings of fact, establish community objective plan policies and specify plan 
implementation policies to meet the requirement of Goal 9 to provide opportunities for a variety 
of economic activities, and provide for at least an adequate supply of suitable sites, and limit 
incompatible uses to protect those sites for their intended function. 

The Commission finds that Woodburn’s employment land supply determination complies 
with Goal 14 need criteria 1 and 2. 

Goal 14 requires that “Establishment and change of urban growth boundaries shall be based on 
the following: (1) Demonstrated need to accommodate long range urban population, consistent 
with a 20-year population forecast coordinated with affected local governments; and (2) 
Demonstrated need for housing, employment opportunities, livability or uses such as public 
facilities, streets and roads, schools, parks or open space, or any combination of the need 
categories in this subsection (2). In determining need, local government may specify 
characteristics, such as parcel size, topography or proximity, necessary for land to be suitable for 
an identified need.” 

The City demonstrated compliance with Goal 14 factor 1 by using the Marion County 
coordinated population forecast as the initial step in its planning process (Rec. at 1090-93), and 
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selecting an employment projection that is proportional to and reasonably related to its 
population growth rate (Rec. at 1093-95). As explained in detail, above, the City made a 
reasoned policy choice to encourage employment growth to exceed projected population growth 
over the planning period in order to address an existing relative imbalance in population to 
employment in the City. The City demonstrated consistency with the population forecast by 
establishing a plan policy to improve the balance of jobs to the forecasted population by taking 
deliberate actions to accelerate job growth to better accommodate the needs of the long-range 
urban population. Rec. at 658-62. The City complied with Goal 14 factor 1 by developing an 
employment growth projection over the 20-year planning period that was related to its 
coordinated population forecast (Rec. at 1095) and by establishing plan polices to improve the 
balance of jobs to population (Rec. at 699, 1388), and to improve the wage and skill levels of the 
local work force. Rec. at 699, 706, 1377. 

The City complied with Goal 14 factor 2 by identifying its employment opportunities through an 
economic opportunities analysis, and by establishing the site requirements for target industries 
needed to accomplish the 20-year economic development strategy and associated City policies. 

 
The Commission finds that the City identified a reasonable set of site requirements for its target 
industries. The portfolio of sites chosen by Woodburn is a reasonable estimation, based on expert 
opinion, for the City to rely on as to its employment opportunities and corresponding land needs 
for the planning period.  
 
Goal 9 and Goal 14 direct local governments to estimate need over a 20-year planning period. 
An appropriate method of estimating need involves forecasting population and employment 
growth within the jurisdiction. The Commission finds that the City has forecast both population 
and employment growth for the planning period, has made reasonable estimates about the 
number of new residents and desirable employment growth in the community, and coordinated 
those estimates with other jurisdictions. 
 
The Commission finds that the City’s use of target industries to identify employment need over 
the planning period is consistent with the City’s population and employment projections. 
Employment forecasts inform policy decisions and afford local governments the ability to plan a 
future different than historical trends. 

The Commission finds that Woodburn’s employment land supply determination complies 
with ORS 197.712(2). 

ORS 197.712 provides in part: 

“the Legislative Assembly finds and declares that, in carrying out statewide 
comprehensive land use planning, the provision of adequate opportunities for a variety of 
economic activities throughout the state is vital to the health, welfare and prosperity of all 
the people of the state. 

(2) By * * * the application, [or] interpretation * * *of existing goals or rules, the Land 
Conservation and Development Commission shall implement all of the following: 
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(c) Comprehensive plans and land use regulations shall provide for at least an adequate 
supply of sites of suitable sizes, types, locations and service levels for industrial and 
commercial uses consistent with plan policies.” 

 

Goal 9’s emphasis on employment opportunity is completely consistent with Goal 14’s two need 
factors. As explained above, Goal 14 factor 1 requires that the amount of land within a UGB for 
employment purposes be reasonably related to the local government's coordinated population 
projection. Goal 14 factor 2 and Goal 9 (along with ORS 197.712) further refine the state's 
policy by requiring that this amount also provide sufficient land and types of land to allow 
communities to meet their future need for employment opportunities and suitable sites that 
provide those opportunities.. The Commission applies Goal 9 in concert with Goal 14. Benjfran 
Development v. Metro Service Dist., 95 Or App 22, 26, 767 P2d 467 (1989). 

As a practical matter this means that to support policy decisions local governments must develop 
an adequate factual base that demonstrates that: the land within the urban growth boundary will 
provide at least an adequate supply of suitable sites that are reasonably likely to lead to the 
employment opportunities needed for the community, given its projected long-range population 
and its policy choices. The overall amount of land may not exceed the total land need over the 
20-year UGB planning period. 

One other aspect of Goal 9 that bears on both the amount of land for employment opportunities, 
and the requirement to provide an adequate supply of suitable sites is the cost and risk of 
planning, financing and developing public infrastructure. While this aspect of Goal 9 has not 
been a major issue in this matter, it often plays an important role in deciding where a community 
can best provide opportunities for future employment. This aspect of Goal 9 is intended to 
"daylight" the true costs of future growth options to inform local policy decisions. 

The Commission finds that Woodburn’s total land supply determination has provided at 
least an adequate supply of suitable employment sites, and has not exceeded a 20-year 
supply of employment land, and complies with the requirements of Goal 9 and Goal 14. 

For the reasons set forth above, the Commission finds and concludes that the City's 
determination of the amount of employment land to include within its UGB expansion provides 
at least an adequate supply of sites to meet plan policies, and has not exceeded an amount needed 
over the 20-year planning period. 

d. Conclusions 

 
Based on its reviews of the record, the argument of the parties, and the reasoning set forth above, 
the Commission concludes as follows: 
 
1. The City’s employment land determination complies with Goal 9 because it complies with 

OAR chapter 660, division 9 and identifies an adequate supply of suitable sites for a 20-year 
planning period. 
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2. The City’s employment land supply determinate complies with Goal 9 because it provides a 

reasonable range of suitable sites of a variety of types and sizes. 
 
3. The City did not plan for an “oversupply” of employment sites by use of  “market choice” or 

something similar. The Commission finds that the amount of land the City has included 
within its UGB for employment opportunities and suitable sites is reasonably related to the 
City's coordinated forecast of long-range population growth over the 20-year period. 

 
4. The amount of land the City has included within its UGB for employment opportunities and 

suitable sites complies with the Goal 14 need factors 1 and 2 because the City’s planning 
process included an employment forecast consistent with its coordinated population forecast. 
The City's policy choice to encourage employment opportunities that will improve the 
balance of jobs to population and improve opportunities for higher wage jobs is based on the 
City's adopted EOA consistent with City economic development policies. The set of sites 
identified by the City are suitable for the targeted industries that would satisfy those City 
policies. 

 
5. The Commission finds that Woodburn’s total land supply determination is reasonable, 

complies with Goal 9 and complies with Goal 14 need criteria because the City’s plan is 
consistent with the coordinated population forecast (using similar AAG for population and 
employment forecasts to achieve policy objectives) and provides an adequate supply of 
suitable sites including a mix of site sizes and types consistent site characteristics typical of 
and having a meaningful connection to target industries determined appropriate to meeting 
the City’s economic development objectives. 

 
e. Objections 
 
1. OPUS NW (Johnson and Sherton). This party objects to the lack of a deadline to complete the 
master plan requirements for the SWIR) prior to annexation and contends the provision violates 
the OAR 660-009-0025 requirement to provide sufficient serviceable lands.  

 
Commission Response: The City implemented a two-step master planning process for land in the 
SWIR prior to annexation. The first step, embodied in Policy E2.2, requires that the entire SWIR 
area be master planned for the provision, sizing, and general layout of water, sewer, storm 
drainage and transportation facilities, and that this be approved by the City Council. The City has 
adopted a public facilities plan and a transportation system plan that address the requirements of 
Policy E2.2. Policy E-1.6 requires a more detailed second step site specific master plan. This 
policy is designed and implemented through the Woodburn Development Ordinance to ensure 
that parcels of adequate size are reserved to meet the needs of the targeted industries identified in 
the EOA. Therefore, there is not a conflict between these two requirements.  

 
In addition, the Commission finds that these master planning requirements are not inconsistent 
with OAR 660-009-0025(1)–(4). While the objection does not contain an allegation of specific 
rule violations, the Commission finds that the master planning requirement will not affect the 
designation of needed industrial sites nor will it affect the serviceability of the sites. Rather, it 
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ultimately ensures their serviceability and further ensures that needed site sizes and types are 
preserved. 
 
2. 1000 Friends of Oregon (hereafter “1000 Friends”). This party’s objection contained several 
parts. 

 
a. Employment projections 

 
1000 Friends objects that the City projected there would be 18,762 employees in the year 2020, 
reflecting a three percent average annual growth rate (AAGR). The City and County have 
adopted a population projection that provides for a 2.8 percent AAGR. 1000 Friends argues that 
the job growth projection is unrealistic in that Woodburn would be taking 23 percent of all the 
jobs forecasted for Marion County during the planning period (8,374 out of 36,199 forecast 
jobs).  

 
Commission Response: The City states that the current jobs/population ratio of one job per 2.4 
residents is lower than the one job for 1.8 residents for the rest of Marion County, which has 
created a jobs/housing imbalance that the City seeks to correct through its Economic 
Development Strategy. The City also points out that the projection is reasonable given the City’s 
I-5 location and availability of relatively flat, serviceable land within the SWIR. Rec. at 1388. 
The City has coordinated its population and its employment forecast with Marion County, and 
the County has co-adopted the UGB amendment and has endorsed the City's policy choice in its 
findings. Given the circumstances and the information in the record, the Commission finds that 
the conclusions made by the City and County are reasonable and are supported by an adequate 
factual base. 
 

b. Coordination 
 
1000 Friends asserts that the City failed to properly coordinate with nearby cities in Marion 
County, Metro, Wilsonville, and other Marion County cities as part of this process, and has 
therefore violated Goal 2.  

 
Commission Findings: The City coordinated extensively with Marion County during this 
process, as required. Furthermore, the objector provides no explanation of how the listed 
jurisdictions will be affected. Metro did submit a letter to the City, and the City took Metro's 
comments into consideration during its process.  For the reasons set forth here and as discussed 
in more detail below, the Commission finds the City complied with the coordination 
requirements of Goal 2.  

 
Goal 2 provides “[e]ach plan and related implementation measure shall be coordinated with the 
plans of affected governmental units.”4  As used in Goal 2, a comprehensive plan is 
“coordinated” once “the needs of all levels of governments, semipublic and private agencies and 
the citizens of Oregon have been considered and accommodated as much as possible.” ORS 
197.015(5). LUBA has described the coordination obligation as: 

                                                 
4  Goal 2 defines “Affected Governmental Units” as “those local governments * * * which have programs, land ownerships, 
or responsibilities within the area included in the plan.” 
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“We have explained on many occasions that the coordination obligation does not mean 
that local governments must ‘accede to every request’ made by an affected governmental 
agency. Brown v. Coos County, 31 Or LUBA 142, 146 (1996); Waugh v. Coos County, 
26 Or LUBA 300, 314 (1993). However, the obligation imposed by Goal 2 and ORS 
197.015(5) goes beyond the county’s obligation to address and demonstrate compliance 
with other applicable approval criteria. The coordination obligation requires an exchange 
of information and an attempt to accommodate the legitimate interests of all affected 
governmental agencies. Rajneesh v. Wasco County, 13 Or LUBA 202, 210 (1985). Goal 2 
and ORS 197.015(5) do not mandate success in accommodating the needs or legitimate 
interests of all affected governmental agencies, but they do mandate a reasonable effort to 
accommodate those needs and legitimate interests ‘as much as possible.’22 For LUBA to 
be able to determine that this coordination obligation has been satisfied, a local 
government must respond in its findings to ‘legitimate concerns’ that are expressed by 
affected governmental agencies. Waugh, 26 Or LUBA at 314-15 (1993). 
 
_________________________________________________ 
 
“22 The coordination obligation could be satisfied in a number of different ways, depending on the 
circumstances. For example a concern might be rejected as being based on an erroneous understanding of 
the facts. On the other hand, the local government might determine that the concern is legitimate and 
encourage or require that the proposal be modified or conditioned to eliminate or mitigate the concern, in 
whole or in part. Or the local government might take the position that, while a concern is valid, practical 
alternatives to address the concern are not available and the proposal is of a nature that overrides the 
legitimate concern. Other responses may be appropriate, depending on the nature of the legitimate concern 
and the circumstances. 
 
___________________________________________________ 
 
“Our cases do not articulate a precise standard that an affected local government must 
meet to raise a ‘legitimate concern.’  We do not believe a local government is required to 
respond in its findings to every written and oral statement that an affected local 
government may present during the local proceedings. We explained in ONRC v. City of 
Seaside, 29 Or LUBA 39, 56-59 (1995) that ‘the concern must be sufficiently developed 
to require a specific response by the [local government].’  In other words, the concern 
must be explained in sufficient detail to (1) communicate the expectation of some sort of 
response from the local government and (2) provide the decision maker with a 
sufficiently detailed understanding of the concern that an appropriate response can be 
included in the decision.” Turner Community Association v. Marion County, 37 Or 
LUBA 324, 353-354 (1999). 
 

From the foregoing, the coordination requirement is satisfied where the City has engaged in an 
exchange of information regarding an affected governmental unit’s concerns, put forth a 
reasonable effort to accommodate those concerns and legitimate interests as much as possible, 
and made findings responding to legitimate concerns. 

 
The Commission notes the high level of coordination that has occurred between the City of 
Woodburn and Marion County, and takes particular notice of the oral comments of Marion 
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County Commissioner Patti Milne. (Record, Transcript, pp. 11-12) Commissioner Milne noted 
that the Marion County Growth Management Framework Plan identifies Woodburn as the 
employment growth center for North Marion County. She also noted that each of Marion 
County’s 20 cities had received written notice of the County’s proposal to amend the Marion 
County Comprehensive Plan to adopt the City’s proposed 2020 population forecast. This forecast 
was based on the City’s 2020 employment forecast, to which none of the cities objected. 
 

c. More land than justified by target industry requirements 
 
1000 Friends asserts that Woodburn added more industrial land to its UGB than can be justified 
by the target industry site requirements. 1000 Friends argues that the City concluded that it 
would need only 224 acres of land if they utilized the “employees per acre” methodology based 
on the number of projected jobs, and that even if the City is utilizing the site requirements for 
targeted industries methodology, the City has still included far more industrial land than is 
justified. 

 
Commission Response: The City did not estimate its employment needs based on employees per 
acre. The reference to 224 acres of land comes from the ECONorthwest Analysis of site 
requirements, where "industrial" is defined more narrowly than in the City's Economic 
Opportunities Analysis or its Final UGB Justification Report. If all employment categories are 
includes, the amount of acreage is 370 acres, as noted above. The City has included sites with 
necessary characteristics identified by experts found credible by the City and by the 
Commission. The City established that 42 sites, comprising a range of site sizes with specific 
characteristics, are needed to meet the City’s employment needs over the planning period. The 
Commission relied on testimony it received that basing the total land supply on needed sites is 
appropriate and necessary to achieve the City’s economic development objectives. (Record, 
Transcript, pp. 54-56) The Commission understands and accepts the explanation of the City that 
identifying sites to meet employment needs is not an exercise where each potential site is 
matched with perfect information about a potential user at some point in the future. Rather, 
economic development planning in reality, and as provided for in Goal 9, evaluates opportunities 
and needs and provides appropriate, suitable sites. 
 

d. More land than expected to be developed 
 
1000 Friends objects that the City has include more industrial land in the UGB than it expects to 
develop over the planning period. 1000 Friends asserts that the City lacks authority to expand its 
UGB beyond its identified need for the planning period. 

 
Commission Response: The Commission agrees with objector that as a matter of law, nothing in 
Goals 9, 14, or both, authorize the City to expand its UGB beyond its identified need for the 20-
year planning period. The Commission disagrees with the objector that as a matter of fact the 
City has done so. The City findings note the possibility that some identified sites may not fully 
develop during the planning period. Rec. at 1392. That does not mean that the site size specified 
in the City's analysis is not "required." As documented in the City's Economic Opportunities 
Analysis, for some industries it is necessary to provide sites that are larger than a particular 
company will use immediately in order for that company to locate, because (particularly if the 
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company is making a large capital investment) the company may have a build-out plan that 
extends beyond 20 years. To the extent that such a site only develops partially during the 20-year 
planning period, that will be taken into account in the next buildable lands inventory carried out 
by the City. The Commission finds that this is not the same as including more than a 20-year 
land supply. Sites are identified to provide employment opportunities that meet a 20-year need. If 
only smaller sites were planned for, Woodburn would not be able to provide the employment 
opportunities that it has shown are needed under Goal 14 factor 2 and Goal 9. The City identified 
sites based on expert opinion regarding what is required to satisfy its economic development 
goals and objectives. Because this may result in more acres than another method of calculating 
need does not obviate the validity of the result. Potential employers do not look for acres, they 
look for sites that satisfy the needs of their operation. The City has researched and documented 
the size and type of sites pursued by industries it expects to attract, and justified the number of 
sites included in the UGB based on factual information in the record to which it applied 
appropriate policy decisions. Rec. at 1277-95. 

 
The Commission finds that the applicable goals and rules do not require nor is it reasonable to 
limit the City to include only the number of acres expected to physically develop during the 20-
year planning period within its UGB. The City cannot predict precisely the firm or industry that 
will locate within the boundary, and the City has documented that its target industries require a 
variety of available sites to achieve  the employment opportunities the City has established are 
needed. Again, the City justified the types and sizes of sites it included based on evidence and 
appropriate policy choices. Whether some of this land is yet to be developed at the end of the 20-
year planning period is immaterial since “need” as used in Goal 14 is not measured exclusively 
in physically developed acres. 

 
e. Incorrectly removed buildable industrial land from inventory 

 
1000 Friends of Oregon argues that the City failed to include 79 acres of industrial land that 
would be available for existing industries because owners of properties indicated that partially 
vacant land was being held for future expansion and was therefore not available. 

 
Commission Response: The City conducted an extensive inventory and analysis of existing 
industrial lands in accordance with Task 2 and OAR 660-009-0015(3)(2005), which provides: 
“Comprehensive plans for all areas within urban growth boundaries must include an inventory of 
vacant and developed lands within the planning area designated for industrial or other 
employment use.” 
 
The City’s UGB Justification Report states:  

 
"City staff contacted owners of “partially vacant” and “redevelopable” industrial firms 
identified in Winterbrook’s 2003 BLI. In most cases, the owners of industrial firms stated 
that partially vacant land on their property was being held for future expansion, and was 
not available for purchase to meet the needs of new targeted employers. In other cases, 
owners stated that “redevelopable” industrial land (i.e., land with an improvement to land 
value ratio of less than 1) was actually being used for storage of vehicles, equipment or 
materials." (Emphasis added.) Rec. at 1390. 
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Contrary to claims by objectors, the City did not exclude “partially vacant” and 
“potentially redevelopable” land from the Buildable Lands Inventory, it simply classified 
such land into two categories: land that is suitable to meet the needs of new targeted 
industries; and land that is owned by an existing industrial firm, and is either (a) reserved 
for future expansion by the existing owner, or (b) used for industrial storage. As noted in 
the UGB Justification Report, “there are only 47 buildable acres on 23 separate tax lots 
available to site new targeted employment in Woodburn[’s] existing (2002) UGB.” Rec. 
at 1390. The remaining 79 “partially vacant” or “potentially redevelopable” acres are “a 
valuable component of the City’s industrial lands inventory,” but are being used or held, 
by their industrial owners, for future industrial expansion and are not available as suitable 
sites to provide the employment opportunities identified in the City's EOA. 

 
f. EOA ignores existing industries 

 
1000 Friends argues that Woodburn’s EOA ignores existing industries and firms, noting that 
most jobs are created by small to medium-sized businesses. 
 
Commission Response: The Commission finds that the City evaluated businesses in Woodburn 
as part of a review of national, state, regional, county and local trends required by OAR 660-009-
0015. Rec. at 1021-1030.  The City assessed economic opportunities and constraints in the 
community to inform its choices about target industries. Rec. at 1031-1059. The Commission 
finds that, as a matter of local policy, Woodburn may rely on attracting new business, including 
those that rely on large parcels, as part of its economic development strategy. The Commission 
further notes that the City determined that its land needs for future commercial development 
would be largely satisfied on lands within the prior UGB rather than through expansion of the 
UGB. 
 
Specifically, the City determined that to meet its needs for commercial land in 2020, it needed an 
additional 310 net buildable acres of land, of which 108 acres were available within the prior 
UGB. The City, as a policy matter, elected not to add significant (202 acres) amounts of land to 
its UGB for commercial purposes. The City's reasoning was as follows:  
 

"The Council has intentionally under-allocated commercial land to encourage 
redevelopment along Highway 214, Highway 99E and in Downtown Woodburn. As 
explained further in Part II of this Report, as a measure to increase land use efficiency, 
the Council assumed that most future commercial and government employment will 
occur on existing commercial lands through intensification and redevelopment. In 
addition, the need for highway commercial uses can be met to a limited extent within the 
Southeast Commercial Exceptions Area. That Highway 99E area has a range of low-
intensity development uses. The City has assumed that strip commercial properties along 
Highway 99E, and Highway 214 wilt redevelop over time, thus reducing the need to 
designate new commercial areas on resource land.” Rec. at 1390-91. 

 
g. Largest parcel added to UGB not justified 
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1000 Friends argues that the City has not justified inclusion of the largest industrial parcel in the 
UGB. 1000 Friends maintains that there is not an adequate factual basis to conclude that a large 
industrial user such as a silicon chip fabrication plant is likely to locate in Woodburn during the 
planning period.  
 
Commission Response: First, ECONorthwest prepared both the Woodburn EOA (Rec. at 1019) 
and the Woodburn EDS. Rec. at 699. The EDS describes the need for “very large manufacturing 
and high-tech firms [that] want sites as large as 40-80+ acres,” and notes that the pre-amendment 
UGB lacked such sites with freeway access. The EOA (Rec. at 1059-1060) further explains that 
these [large site] users typically require sites that exceed 100 acres. 

 
Second, the EDS notes that of the three sites over 30 acres within the existing (2002) UGB, “one 
of the sites was under development in the Spring of 2001, and the other two are relatively distant 
from Interstate 5 and are not particularly well suited sites to accommodate target industries.” 
Rec. at 709. The EOA responds directly to objector’s claim that Woodburn is too far from 
existing electronics manufacturing “clusters” to attract large site industrial manufacturers. The 
EOA observes that “Woodburn is close enough to the high-tech areas of Wilsonville and 
Washington County to be a viable option for a corporate campus. Firms in the Electronic and 
Electric Equipment and Business Services have potential in this regard.” Rec. at 1060.  

 
Third, the Commission notes that the record shows that Wilsonville, only 12 miles north of 
Woodburn, has been very successful in attracting electronic firms such as In-Focus and 
Tektronix. As documented in the UGB Justification Report, Wilsonville in 1980 was much 
smaller than Woodburn is today, but had large tracts of serviced industrial land with I-5 access. 
Rec. at 1388. Approximately 80 percent of Wilsonville’s 1,000 acre industrial land base has 
developed since 1980. Today, Wilsonville has over 18,000 covered employees, which is 
comparable to the 18,762 employees projected by Woodburn (up from 10,388 in 2000). The 
Commission finds that Woodburn’s plans to take advantage of its I-5 access, to become a 
regional industrial center, are reasonable. 
 
3. Other objectors 

 
a.  Jerry Mumper. This objection states the City overestimated industrial land need in 

violation of Goal 9 and objects to the targeted employer site size and type methodology.  
 

Commission Response: The City has appropriately estimated employment needs using a 
methodology consistent with Goal 9 and Goal 14. See response to 1000 Friends 
objections, above. 

 
b. Diane and Carla Mikkelson. The objectors contend the City overestimated industrial land 

need, underestimated redevelopment potential of existing industrial land and facilities, 
and failed to coordinate with other jurisdictions. The objectors state the City’s submittal 
violates Goals 2, 3, 9, and 14, and ORS 197.296.  

 
Commission Response: The City has not overestimated its employment needs in 
assessing the UGB amendment. See response to 1000 Friends objections, above. The 
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objectors do not provide sufficient detail about how the City has violated ORS 197.296 
for the Commission to be able to respond. 

 
c. Lolita and Kathleen Carl. This objection alleges the City failed to protect farmland in 

violation of Goal 14 and ORS 197.298, inadequately coordinated with other affected 
governments in violation of Goal 2 and ORS 197.015, and included too much industrial 
land in violation of Goal 14.  

 
Commission Response: The City has coordinated it actions with other affected local 
governments consistent with Goal 2 and has justified its employment needs consistent 
with Goal 9 and Goal 14. See response to 1000 Friends objections, above. 

 
d. Friends of Marion County (Roger Kaye). This objector also states the City included too 

much industrial land in the expanded UGB.  
 

Commission Response: The City has correctly estimated its employment needs in 
assessing the UGB amendment. See response to 1000 Friends objections, above. 

 
e. Marion County Farm Bureau. The objector maintains that the City included too much 

land in the UGB in violation of Goal 14, failed to adequately coordinate with other 
jurisdictions in violation of Goal 2, and unnecessarily included prime farmland in 
violation of ORS 197.298.  

 
Commission Response: The City has acted coordinated it actions with other affected local 
governments consistent with Goal 2 and has justified its employment needs consistent 
with Goal 9 and Goal 14. See response to 1000 Friends objections, above. 

 
 
ISSUE 2. Assuming that there was a need for additional industrial land, should the City 
have selected different land for inclusion in the UGB pursuant to ORS 197.298 and the 
locational factors in Goal 14? 
 
a. Legal standard 
 
Statewide Planning Goal 14 and ORS 197.298 require local governments, when amending a 
UGB, to identify a 20-year need for land, determine how much of that need can be 
accommodated within the current UGB, and, if there is a deficit, select the land to meet the 
deficit according to the statutory priorities. To the extent there is more suitable land in a 
particular category than is needed, the Goal 14 locational factors are used to determine which of 
those lands to add to the UGB. The Commission amended Goal 14 in 2005, and the amendments 
became effective during Woodburn’s UGB review. Pursuant to the applicability provisions 
giving cities already engaged in a UGB review to choose which version of the goal to use, 
Woodburn elected to use the new version. 5 

                                                 
5 The applicability provisions provide: 
 
Applicability of Goal 14 Amendments and Related Goal Definitions Adopted April 28, 2005 

                           Agenda Item 4 - Attachment A 
                  January 12-13, 2011 LCDC Meeting 
                                                       Page 24 of 32



 
The version of Goal 14 employed by Woodburn states: “In determining need, local government 
may specify characteristics, such as parcel size, topography or proximity, necessary for land to 
be suitable for an identified need.” The local government may use the site need characteristics 
during the boundary location analysis to determine which study area lands are suitable. All of the 
suitable study lands are analyzed, weighed, and balanced through application of the Goal 14 
boundary location factors.  
 
The local government must also follow the priority system in ORS 197.298 in deciding which 
land to add to the UGB. This statute does not provide direction on how to use the statutory 
priorities with the Goal 14 location factors. Until 2009, a local government amending its UGB 
chose a boundary location methodology, and LCDC determined whether the City’s 
methodology, assumptions, data, findings, and conclusions were reasonable and consistent with 
Goal 14 and ORS 197.298. In 2009, the Commission adopted UGB amendment rules (OAR 
chapter 660, division 24), which established a specific methodology for applying ORS 197.298 
and the Goal 14 boundary location factors (see OAR 660-024-0060(1)). Woodburn’s UGB 
amendment preceded the new rules, and division 24 does not apply to the City's amendment.  
 
b. Summary of Local Actions 
 
In its EOA, the City identified 13 industries as well as the site characteristics that are typical of 
those industries and are required for those industries to operate successfully. (Rec. at 1059-64. 
The site requirements for its target industries are extensively documented by the City. Rec. at 
1278-87. Based on the expert opinion relied on by the City, a specific number of sites in a range 
of site sizes was identified as needed to meet the City's demonstrated need for employment 
opportunities based on the City's Economic Opportunities Analysis. (Record, Transcript p. 52, 
55) The City found that to meet its demonstrated need for employment opportunities, it needed 
42 sites in a land portfolio comprising a range of site sizes, which totaled 407 acres. Rec. at 
1395. 
 
The City found that the existing inventory of developable industrial/employment land within the 
current UGB did not have the site characteristics needed by targeted industries. Rec. at 1390. 

                                                                                                                                                             
 (1) Goal 14 and related Statewide Goal Definitions, as amended on April 28, 2005, are applicable to the adoption 
or amendment of a comprehensive plan or land use regulation, or a land use decision made under a non- acknowledged 
comprehensive plan or land use regulation, on and after April 28, 2006, except as follows: 
 (a) Local governments are authorized, at their option, to apply the goal and related definitions as amended on April 
28, 2005, to amendments to a comprehensive plan or land use regulation, or a land use decision made under a non-
acknowledged comprehensive plan or land use regulation, on or after June 28, 2005. 
 (b) Local governments that initiated an evaluation of the Urban Growth Boundary (UGB) land supply prior to 
April 28, 2005, and consider an amendment of the UGB based on that evaluation, are authorized, at their option, to apply 
Goal 14 and related definitions as they existed prior to April 28, 2005, to the adoption of such UGB amendment regardless 
of the adoption date of such amendment. 
 (2) For purposes of section (1)(b), above, “initiated” means that prior to April 28, 2005, the local government 
either: 
 3(a) Issued a public notice of a proposed plan amendment for the purpose of evaluation of the UGB land supply 
and, if necessary based on that evaluation, amendment of the UGB, or 
 (b) Received Land Conservation and Development Commission approval of a periodic review work task for the 
purpose of evaluation of the UGB land supply and, if necessary, amendment of the UGB. 
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Goal 14 requires local governments to demonstrate that needs cannot reasonably be 
accommodated on land already inside the urban growth boundary prior to expanding an urban 
growth boundary. The City evaluated its existing inventory to determine how much need could 
be accommodated in the existing UGB. It found that the 2002 UGB contained 23 suitable sites 
totaling 45 acres. These 23 sites are arrayed in the lower range of the needed sites portfolio. Rec. 
at 1394. 
 
Woodburn created eight UGB study areas totaling 3,984 acres. The City applied the priority of 
lands provisions of ORS 197.298 and the Goal 14 location factors  to determine the lands that 
would accommodate the identified need. The locational analysis considered, among other things, 
transportation impacts, constraints such as wetland and riparian areas, public facility availability 
and serviceability, and impacts on agricultural lands. 
 
To fulfill its need for 19 sites AND the appropriate portfolio mix (mostly larger sites), the City 
identified land in the SWIR. The City found land than in this area could be configured to meet 
the needed portfolio: number of sites and range of sizes. The SWIR comprises 362 acres (net) or 
409 acres (gross). Rec. at 1450. 
 
Adding 409 acres (gross) in the SWIR enabled the City to satisfy its 2020 need for 42 total 
industrial sites in a portfolio of site sizes.  Rec. at 1395. 
 
c. Commission Findings, Reasoning and Conclusions 
 
Goal 14 provides that local governments may “specify characteristics, such as parcel size, 
topography or proximity, necessary for land to be suitable for an identified need.” This is exactly 
what Woodburn did. The City established the importance of interstate access for target industries 
(Rec. at 64-66) and concluded that, “for many targeted industries, being within one or two miles 
of an interstate is much more preferable than being three or four miles away. Each mile from an 
interstate represents a significant increase in travel time, particularly if traffic has to pass through 
an urban area . . .” Land in the SWIR is within two miles of the Woodburn interchange.  
 
The Commission finds that site characteristics such as parcel size, topography or proximity are 
properly viewed as attributes that are typical of a use and that the characteristics must have a 
meaningful connection with the requirements of the use.6 A local government may identify such 
attributes for industrial and other employment land through development of the EOA. The 

                                                 
6 LUBA has recently explained: 
 

 “While ‘typical’ attributes would presumably include those attributes that are absolutely necessary 
to construct and operate a business, ‘typical’ attributes would also likely include those attributes that while 
not ‘necessary’ in the dictionary sense of the word, are nevertheless typically required for a business to 
operate successfully.” . . . “[W]e believe that site characteristics are properly viewed as attributes that are 
(1) typical of the industrial or employment use and (2) have some meaningful connection with the 
operation of the industrial or employment use.”  

  
Friends of Yamhill County, et al v. City of Newberg, __ Or LUBA __ (slip op at 14-15), (LUBA No. 2010-015, August 26, 
2010), rev pending. 
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Commission rejects any notion that a local government may not employ site suitability 
characteristics in its analysis where the characteristics are not strictly linked as essential in the 
sense it would not be possible to construct or operate the industrial or employment use without 
the attribute. 
 
The City established that most target industries significantly benefit from or require direct access 
to I-5. It follows that the SWIR—which provides for targeted industries in a master planned 
industrial park setting—must also be located with direct access to I-5. For the reasons stated in 
ECONorthwest’s April 26, 2005 memorandum (Rec. at 64-65), the Commission finds that the 
two-mile radius criterion is reasonable, is typical of employment uses identified by the City in its 
EOA, has a meaningful connection to the employment uses, and provides a measurable standard 
for the more general “direct access to I-5 criterion.” Such measurable standards are permitted by 
the Goal 9 rule and Goal 14.  
 
The Commission does not agree with testimony it heard that similar attributes for different 
communities must lead to the same conclusions. (Record, Transcript, pp. 57-61.) The 
Commission heard that McMinnville and Woodburn identified similar needs despite the fact that 
McMinnville lacks freeway accessibility in the way that Woodburn has. The Commission finds 
that both communities have the potential to attract firms in the same general industrial 
categories, but Woodburn is at a distinct competitive advantage due to its I-5 location. 
Woodburn’s findings quote directly from the City of McMinnville’s EOA in noting that: 
“McMinnville’s primary disadvantage for economic development is its poor access to I-5 and 
congestion on commuting routes to the Portland Metropolitan Area.” Rec. at 66. 

 
The City’s decision to provide industrial land with direct access to I-5 is consistent with the 
Goal 9 requirement for cities to identify their locational advantages. It would not serve the 
state’s, the County’s, or the City’s economic development efforts to handicap Woodburn by 
limiting the City’s ability to capitalize on its I-5 location. For this reason, the Commission 
concludes that Woodburn has appropriately balanced the need for industrial development and 
preservation of agricultural land near the I-5 interchange. 
 
The Commission concludes that the City’s findings related to compliance with the Goal 14 
boundary location factors and ORS 197.298 priorities for UGB amendment, as found in the UGB 
Justification Report, are reasonable and supported by substantial evidence in the record. Rec. at 
1383-84, 1413-47. As documented in the City’s findings, Woodburn has included almost all 
lower priority exception areas. Rec. at 1416. Except for a few exception areas (which have been 
included), the existing UGB is surrounded by Class I and II agricultural soils. Rec. at 1417. 
Therefore, Woodburn must include “prime” agricultural soils to meet 20-year growth needs that 
cannot reasonably be accommodated on higher priority lands. The UGB expansion avoided all 
but one acre of Class I soils. Rec. at 1418. To reach two large concentrations of lower priority 
and buildable Class III soils in Study Areas 2 and 7, the City must extend streets and urban 
services through higher priority Class II soils. Rec. at 418-21. To provide suitable sites for 
master planned industrial parks and targeted industries, Woodburn must include flat, agricultural 
land within two miles of I-5. Rec. at 1378-79, 1392-93. 
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The City’s findings with respect to the “Opus Northwest site,” in Study Area 8, are extensive. 
This site has about 88 acres of buildable land, most of which has Class II soils. The Opus site is 
the closest of any possible industrial site to the North Marion County (Woodburn) I-5 
interchange. The site can be immediately served by sanitary sewer and water facilities. The site 
is located next to developed industrial land, between the existing (2002) UGB and Butteville 
Road, a planned arterial street. Land to the west of Butteville Road with Class I and II soils was 
excluded from the UGB to minimize impacts on agricultural land, based on comments from the 
Oregon Department of Agriculture. Rec. at 1445. The City has detailed how public facilities and 
services can be extended from the existing UGB to serve the site. Rec. at 775-873. 
 
The Commission concludes that the City established that inclusion of the Opus site is necessary 
for the construction of Butteville Road, a planned arterial shown on the Transportation System 
Plan, to urban standards, which would allow the SWIR and other properties to access I-5 from 
the west. The City and ODOT have made it clear, throughout the record, that having access to 
the freeway from the west side is necessary due to the lack of capacity at the east access to the 
interchange. Rec. at 1380-81. The City established both that the Opus site satisfies all of the 
City’s site requirements for targeted industries and that development of this site is necessary to 
provide access and services to the remainder of the SWIR. For these reasons, the Commission 
concludes that the City has justified inclusion of the Opus site under ORS 197.298(3)(c) and 
Goal 14. 
 
The City explains why it included land within Study Areas 7 and 8 in the UGB Justification 
Report. Rec. at 1420-22: 
 

Study Areas 7 (Southwest) and 8 (West) also have predominantly Class II agricultural 
soils. However, SA 7 has by far the largest Class III soil area, which includes 
approximately 185 acres located generally south of Parr Road and east of Interstate 5. 
Class II soils in SA 7 and 8 separate this Class III area from the 2002 UGB. Most of this 
Class II and III soils area is designated for industrial use within the SWIR, although a 
portion to the east is designated for residential use. To provide access to I-5 for Class III 
soils within SA-7, Butteville Road must be improved to arterial standards to connect with 
the planned South Arterial. For this to happen, land in SA-8 between the UGB and 
Butteville Road must develop and help pay for needed road and utility improvements. 
Evergreen Drive, which will be extended by private developers to the 2002 UGB line 
next year, also must be improved to arterial street standards on Class II soils to connect 
with Parr Road and the South Arterial. In addition, urban sewer, water and storm 
drainage services must be constructed through intervening areas with Class II soils to 
allow development of lower priority Class III areas. 
 
The Class III soils found on the southern portion of Study Area 7 continue to the south 
and southwest of this study area. Although the City did include one 46-acre primarily 
Class III parcel located south of the original Study Area 7, it did not include additional 
areas of predominantly Class III soil further to the south and southwest, for two reasons.  

 
First, the two Class III parcels located between the 2005 UGB and I-5 are not needed at 
this time for industrial expansion. Although these parcels meet some SWIR siting criteria, 
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their development would not facilitate extension of the South Arterial, which is needed to 
provide direct access to I-5 from SWIR parcels to the north. Woodburn did not add these 
parcels to the UGB to meet the siting needs of target industries.  

 
Second, the large concentration of Class III soils located further to the south extend 
beyond the two-mile (from the I-5 Interchange) locational need limit established by the 
Council for inclusion of parcels within the SWIR. This land is too far from the I-5 
Interchange to be attractive to targeted industrial firms. Inclusion of this land would have 
meant that other more suitable land closer to the interchange and urban services could not 
be justified (on a strict need basis) for inclusion within the UGB. Further, inclusion of 
parcels with Class III soils south of the expanded SA 7 would have resulted in an 
inefficient urban form, would not have met the City’s industrial siting need criteria, and 
would have increased substantially the cost of providing urban services. 

 
The Council also considered the possibility of including land south of the SWIR to meet 
residential land needs. The Council rejected this option for several reasons: 

 
 First, providing residential land directly abutting the SWIR would have created 
unnecessary land use conflicts, which would be inconsistent with the siting needs of 
target industries, ORS 197.712, and the Goal 9 administrative rule provisions 
requiring minimization of conflicts between industrial and residential development.  

 
 Second, providing new residential land immediately south of the SWIR would be 
contrary to identified livability needs. The Council has carefully selected residential 
areas to encourage livable neighborhoods in nodal development centers and near the 
golf course. Providing residential land south of planned industrial development would 
be inconsistent with the City’s goal of providing livable neighborhoods. Moreover, 
extension of urban services further to the south would increase housing costs in a 
manner inconsistent with Statewide Planning Goal 10.  

 
 Third, the Council recognized livability policies in the Marion County Growth 
Management Framework Plan that discourage cities growing together. If residential 
growth were encouraged south of the SWIR, the mandated buffer between the cities 
of Gervais and Woodburn would be reduced. If the UGB were extended south of the 
SWIR to accommodate residential growth needs, then the new residential area would 
be separated from the neighborhood commercial areas, parks and schools by 
incompatible industrial development.  

 
Woodburn has no large concentrations of Class III soils adjacent to the 2002 UGB. In Study 
Areas 2, 7 and 8, maximum efficiency of land use requires that intervening Class II soils be 
efficiently developed, to allow full development of more distant areas with Class III soil 
concentrations. 
 
In other UGB Study Areas, Class II soils predominate, and there are no large concentrations of 
buildable Class III soils. Unlike the land included within the 2005 Woodburn UGB, there is no 
need to develop Class I and II lands in Study Areas 1, 3, 4, 5, or 6 to achieve urban efficiency 
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objectives or provide services to areas with predominantly Class III agricultural soils. In other 
Study Areas, no identified urban land use need would be served by extending urban services 
through Class I and II soils to reach relatively small, linear configurations of unbuildable 
Class IV-VI soils. 
 
In summary, Study Area 8 is comprised predominantly of Class I and II soils. Study Area 7 is 
comprised primarily of Class II and III soils, with a large concentration of Class III soils in the 
southern part of the Study Area. As shown on the Woodburn Transportation System Plan (Rec. 
at  877), Butteville Road and the South Arterial must be constructed to serve the entire SWIR 
area; thus, both of these planned arterials must pass through Class II soils to serve areas with 
Class III soils. Development of the Opus site is necessary to pay for improvement of Butteville 
Road to arterial street standards. Construction of the Butteville Road and South Arterials is 
necessary to serve industrial land on Class II and III soils in Study Areas 7 and 8. Woodburn has 
prepared detailed drawings showing how sanitary sewer, water and storm drainage facilities will 
be provided to UGB expansion areas. As shown on the Woodburn Public Facilities Plan, to reach 
lower priority Class III soils in Study Area 7, public facilities must be extended through Class II 
soil areas in Study Areas 7 and 8. Rec. at 775-873.  
 
d. Conclusion 
 
The City of Woodburn has utilized all suitable exception lands for its 2005 UGB expansion. Rec. 
at 1416. The remaining lands are all agricultural lands in soil classes 1-IV. As required by ORS 
197.298, the City has avoided the agricultural lands with the highest soil classifications to the 
extent possible. The Commission also concludes that the City has demonstrated compliance with 
the Goal 14 boundary location factors, and has provided an adequate factual base for its decision 
to include Study Areas 7 and 8 west of I-5 in the UGB instead of Study Area 6 east of I-5, and to 
locate the SWIR on both sides of I-5. 

 
e. Objections 
 
1,000 Friends of Oregon and the Marion County Farm Bureau objected that land that is 
predominantly prime Class II soils west of Interstate 5 (Study Areas 7 and 8, also known as “the 
Opus site”) was included for industrial use, instead of land with Class III soils east of I-5, south 
of Parr Road between Boones Ferry Road and I-5 (Study Area 6). The objectors stated that the 
City’s reasons were arbitrary and not supported by findings with an adequate factual base. The 
City's reasons for including this area were: 
 

1. The lands to the west of Interstate 5 are needed to provide access to I-5 from the 
west side of the I-5 interchange via Butteville Road; and 

2. The southern parcels east of I-5 were more than two miles from the I-5 interchange, 
which did not meet the site characteristics identified by the City in its Economic 
Opportunities Analysis. 

 
(August 23, 2006 1000 Friends of Oregon objection letter, pp. 8-10; August 22, 2006 Marion 
County Farm Bureau objection letter, pp. 2-3; January 13, 2007 1000 Friends of Oregon 
exceptions letter, pp. 8-9) 
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Commission Response: The Commission finds that the lands south of Parr Road (Study Area 6) 
are not suitable for the demonstrated need for employment opportunities established by the City's 
economic opportunities analysis. That analysis establishes that in order to provide employment 
opportunities that are likely to meet the City's long-term needs, the City must provide large tracts 
that are within two miles of the I-5 interchange. Rec. at 1379. In addition, in order to provide 
access to the west side of the I-5 interchange, lands to the west of I-5 must be included in the 
expansion area. ORS 197.298(3)(b). 
 
 
III. OVERALL CONCLUSIONS 
 
A. Work Task 2 - “Commercial and Industrial Lands Inventory” 

The Department referred Task 2 to the Commission because of its relationship to the UGB 
amendment. The City has conducted a thorough inventory of vacant, partially vacant, and 
potentially redevelopable commercial and industrial land within the existing UGB in response to 
this work task. The Commission finds that the City's inventory complies with applicable goals, 
rules, and statutes. 
 
B. UGB Amendment 

The City of Woodburn amended its UGB to include 979 acres for residential, commercial, and 
industrial uses. The amended UGB contains 546 acres for residential uses (including public and 
institutional uses), 24 acres for commercial uses, and 409 acres for industrial uses, of which 200 
acres are exception lands and 779 acres are resource lands. The Commission finds that the City's 
UGB amendment complies with the applicable goals, rules, and statutes.  
 

ORDER 
 

THEREFORE, IT IS ORDERED THAT: 

 

1. The City’s UGB amendment as contained herein of Ordinance 2391 is approved. 
2. Periodic Review Task 2, Commercial and Industrial Lands Inventory, is approved.  
 

DATED THIS _____ DAY OF January, 2011. 

 

FOR THE COMMISSION: 

 

______________________________ 
Richard Whitman, Director 
Oregon Department of Land  
Conservation and Development 
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NOTE: You may be entitled to judicial review of this order. Judicial review may be obtained by filing a petition for 
review within 60 days from the service of this final order. Judicial review is pursuant to the provision of ORS 
183.482 and 197.650. 
 
Copies of all documents referenced in this order are available for review at the department’s office in Salem. 
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FILED: September 8, 2010 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

1000 FRIENDS OF OREGON; 
FRIENDS OF MARION COUNTY; 
LOLITA CARL; KATHLEEN CARL; 
DIANE MIKKELSON; CARLA MIKKELSON; 
and MARION COUNTY FARM BUREAU, 

Petitioners, 

v. 

LAND CONSERVATION AND DEVELOPMENT COMMISSION; 
OPUS NORTHWEST, LLC; CITY OF WOODBURN; 
FESSLER FAMILY, LLC; MARION COUNTY; 
AND RENAISSANCE CUSTOM HOMES, LLC, 

Respondents. 

Land Conservation and Development Commission 
07WKTASK001720 

A135375 

Argued and submitted on May 28, 2009. 

Mary Kyle McCurdy argued the cause and filed the briefs for petitioners. 

Robin Rojas McIntyre, Assistant Attorney General, argued the cause for respondent Land Conservation 
and Development Commission.  With her on the brief were Hardy Myers, Attorney General, and Mary 
H. Williams, Solicitor General. 

Corinne C. Sherton argued the cause for respondent Opus Northwest, LLC.  With her on the brief was 
Johnson & Sherton, PC. 

N. Robert Shields argued the cause for respondents City of Woodburn and Marion County.  With him on 
the joint brief was Jane Ellen Stonecipher. 

No appearance for respondent Fessler Family, LLC. 

No appearance for respondent Renaissance Custom Homes, LLC. 

Before Haselton, Presiding Judge, and Armstrong, Judge, and Rosenblum, Judge. 

HASELTON, P. J. 

Reversed and remanded for reconsideration. 
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HASELTON, P. J. 

Petitioners seek judicial review of an order of the Land Conservation and Development Commission 
(LCDC) approving the City of Woodburn's amendment of its urban growth boundary (UGB) to include 
an additional 409 acres for industrial uses.(1)  Petitioners' myriad contentions on review pertain to two 
basic issues.  First, did the city include more industrial land in its UGB than was necessary to 
accommodate its needs over the 20-year planning period in violation of Statewide Land Use Planning 
Goals 9 and 14?  Second, assuming that there was a need for the additional industrial land, should the 
city have selected different properties for inclusion in the UGB pursuant to ORS 197.298 and the 
locational factors in Goal 14?  For reasons that we will explain, we conclude that the LCDC's order is 
inadequate for judicial review with respect to its treatment of the first of those two issues, and, 
accordingly, reverse and remand the order for reconsideration, which, in turn, obviates the need to 
address the second issue. 

We begin by describing the legal framework that provides the necessary context for understanding the 
parties' contentions in this case.  "Oregon's statewide land use planning goals, adopted by [LCDC], set 
out broad objectives for land use planning in Oregon."  Save Our Rural Oregon v. Energy Facility 
Siting, 339 Or 353, 361, 121 P3d 1141 (2005).  In this case, two goals--each designed to promote a 
different policy--pertain to the parties' dispute concerning the expansion of the city's UGB. 

Goal 9 pertains to economic development and is designed "[t]o provide adequate opportunities 
throughout the state for a variety of economic activities vital to the health, welfare, and prosperity of 
Oregon's citizens."  Towards that end, it provides that comprehensive plans shall "[p]rovide for at least 
an adequate supply of sites of suitable sizes, types, locations, and service levels for a variety of industrial 
and commercial uses consistent with plan policies[.]"  (Emphasis added.) 

Among Goal 9's implementing rules is OAR 660-009-0025, which prescribes measures for the 
identification and designation of lands for industrial uses.  Pursuant to that rule, a comprehensive plan 
must not only "identify the approximate number, acreage and site characteristics of sites needed to 
accommodate industrial and other employment uses to implement plan policies," OAR 660-009-0025(1) 
(emphasis added), but also "designate serviceable land suitable to meet the site needs identified in 
section (1) of this rule," OAR 660-009-0025(2) (emphasis added).  Generally, "the total acreage of land 
designated must at least equal the total projected land needs for each industrial or other employment use 
category identified in the plan during the 20-year planning period."  Id. 

Goal 14, which concerns urbanization, is designed "[t]o provide for an orderly and efficient transition 
from rural to urban land use."(2)  Specifically, the goal provides that the establishment and change of a 
UGB shall be based on two "need factors": 

"(1)  Demonstrated need to accommodate long range urban population, consistent with a 20-year 
population forecast coordinated with affected local governments; and 

"(2)  Demonstrated need for housing, employment opportunities, livability or uses such as public 
facilities, streets and roads, schools, parks or open space, or any combination of the need categories in 
this subsection (2). 

"In determining need, local government[s] may specify characteristics, such as parcel size, topography 
or proximity, necessary for land to be suitable for an identified need. 
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"Prior to expanding an urban growth boundary, local governments shall demonstrate that needs cannot 
reasonably be accommodated on land already inside the urban growth boundary." 

Generally, and consistently with Goal 14, "a local government is not permitted to establish an urban 
growth boundary containing more land than the locality 'needs' for future growth."  City of Salem v. 
Families For Responsible Govt, 64 Or App 238, 243, 668 P2d 395 (1983), rev'd and rem'd on other 
grounds, 298 Or 574, 694 P2d 965 (1985). 

Further, this case implicates both Goal 9 and Goal 14.  As we have noted in previous cases, "[t]here is, 
of course, no doubt that different statewide planning goals promote different land use values and, 
necessarily, there is some operational tension among them."  Port of St. Helens v. LCDC, 165 Or App 
487, 496, 996 P2d 1014, rev den, 330 Or 363 (2000).  As pertinent in this case, in Benjfran Development 
v. Metro Service Dist., 95 Or App 22, 26, 767 P2d 467 (1989), we reasoned that economic development 
as contemplated in Goal 9 cannot preempt the requirements of Goal 14.(3)  In other words, even if a local 
government designates a needed supply of industrial land for use over the 20-year planning period 
consistently with Goal 9, an amendment to the UGB cannot be accomplished without demonstrating 
compliance with the requirements of Goal 14. 

With that background in mind, we return to the undisputed, procedural facts of this case.  In the late 
1990s, the city began the periodic review process to update its comprehensive plan and other planning 
documents through 2020--that is, the end of the planning period.(4) 

As part of that periodic review process, the city completed various work tasks.  In addition, the city 
amended its UGB.  That amendment expanded the UGB by over 900 acres, including 409 acres for 
industrial uses. 

The expansion related to the 409 acres for industrial uses was predicated on the city's identification of an 
economic development strategy during the periodic review process to target specific high-wage 
industries that might reasonably locate in the city because of its comparative advantages over other 
locations.  In developing that strategy, the city completed various studies and analyses, including those 
related to population and employment projections, economic opportunities, economic development 
strategies, industrial land needs, and site requirements for the targeted industries. 

In the economic opportunities analysis, the city examined various factors affecting the city's comparative 
ability to attract industry (e.g., location, natural resources, buildable lands, labor force, housing, 
transportation).  Based on those factors, as well as national and local trends, the city determined that it 
had a comparative advantage in attracting 13 specific industries.(5)  The city then identified the site and 
building requirements for those targeted industries.  Ultimately, the city determined that, to further its 
economic development strategy, it needed 42 total additional industrial sites, which ranged in size from 
less than two acres to 100 or more acres.(6) 

In the Woodburn UGB Justification Report, to which LCDC ultimately referred in the order on review, 
the city explained the reasons that it needed the additional industrial sites: 

"Goal 14, Land Need factor (2), recognizes that changes to a UGB may be based on [a] demonstrated 
need for employment opportunities. 

"* * * * * 
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"The employment land needs analysis in ECONorthwest's 'Site Requirements for Woodburn Target 
Industries' (October 2003) concluded that about 370 acres would need to be developed for basic 
employment uses to accommodate a mid-range need of 7,140 new employees between 2000 and 2020, 
based on employee-per-acre ratios.  However, to attract targeted industries Woodburn must provide 
choice among and an adequate inventory of suitable sites.  Under the site suitability method, it is 
possible that some sites may not fully develop during the planning period, either because a portion of the 
site will be held for future development or because a reserved site will not be selected by a targeted 
industry.  As noted below, the proposed Plan includes measures to ensure that designated industrial 
parcels remain in agricultural use until a targeted employer needs them.  Plan measures also ensure that 
such parcels cannot be re-designated for commercial use. 

"Woodburn's employment land needs are designed to meet ORS 197.712 and the Goal 9 Rule (OAR 
Chapter 660, Division 009) requirements that cities 'identify the types of sites that are likely to be 
needed by industrial and commercial uses which might expand or locate in the planning area.'  To be 
clear, industrial site needs are not based on floor-area ratios or employee per acre ratios.  Table 1[, 
which identifies the need for 42 sites,] includes a select group of sites that have a reasonable likelihood 
of meeting the needs of targeted employers.  This group of sites totals slightly less than 500 acres." 

(Footnotes omitted; underscoring in original; emphasis added.)  In sum, the city determined that the 42 
sites were necessary to provide market choice and an adequate inventory of land to accommodate the 
siting requirements of the targeted industries. 

Petitioners filed objections to the UGB amendment with the Department of Land Conservation and 
Development (DLCD).  Although Petitioner 1000 Friends of Oregon (Friends) made several specific and 
pointed objections concerning the UGB amendment, it summarized its position by contending that 

"[m]uch of Woodburn's UGB expansion is based on a very aggressive industrial development strategy. * 
* * It has included far more industrial land within its amended boundary than is needed to accommodate 
that projected industrial job growth, more industrial land than is needed to accommodate its target 
industries, and more industrial land than it expects to develop over the 20-year planning period." 

(Emphasis added.) 

Friends of Marion County succinctly elaborated on that general concern by asserting that the targeted 
industries approach utilized by the city "inflates the number of acres to be included in the proposed UGB 
expansion for industrial job growth" and "does not address the demonstrated need for any additional 
industrial land to be included in the proposed UGB expansion as required by Goal 14."  Further, Friends 
of Marion County noted that the city included more than a 20-year supply of industrial land in its UGB 
amendment, in violation of Goal 9 and its implementing rules.  After receiving those objections, 
DLCD's director referred the UGB amendment to LCDC for consideration. 

In the findings that accompanied its order, LCDC began by describing the expansion of the UGB to 
include land for industrial uses: 

"The city included 409 acres of land in the amended UGB for industrial uses. * * * The city performed a 
2020 employment projection, an Industrial Land Needs Analysis, and a refined Target Industry Site 
Suitability as well as an Economic Opportunities Analysis (EOA) and Economic Development Strategy 
(EDS).  In these documents, the city established the need for 409 acres of industrial land, and the 
analyses address site sizes, types, and locations as required by OAR 660-009-0015."(7) 
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(Record citations omitted.)  LCDC then addressed petitioners' objections.  As pertinent here, LCDC 
stated that the Woodburn UGB Justification Report 

"identif[ied] the total number of sites required for all the site size needs, and [found] 42 total sites 
needed for all targeted industries.  According to 1000 Friends, this is an oversupply of sites that leads to 
more land than is justified.  However, the city has designated these sites to provide for the required 
short-term supply as well as to provide market choice among sites.  The Commission finds that this is a 
key component of a successful industrial development strategy, and is required by OAR 660-009-0025.  
In addition, the objection states that the city acknowledges that 'not all of the industrial land proposed 
for inclusion is expected to develop by 2020.'  This is due to the fact that industrial users often choose to 
purchase a site larger than their immediate need in order to ensure that they have adequate land for 
future expansion, and the statement referred to by the objector is recognition of that fact.  Additionally, 
OAR 660-009-[0]025(2) specifies that plans must designate serviceable land suitable to meet the site 
needs identified in Section (1) of this rule.  Except as provided for in Section (5) of this rule, the total 
acreage of land designated must at least equal the total projected land needs for each industrial or other 
employment use category identified in the plan during the 20-year planning period. 

"* * * * * 

"In conclusion, the Commission finds that Woodburn's plans for economic development comply with 
the Goal 9 and Goal 14 rules.  The city's employment projection and land needs assessment are 
reasonable, for reasons explained in these findings and more particularly described in the Woodburn 
UGB Justification Report[.]" 

(Emphasis added.) 

Significantly, although LCDC discusses Goal 9 and its implementing rules and concludes that the UGB 
amendment complies with both Goals 9 and 14, LCDC provided essentially no reasoning as to that 
conclusion with respect to Goal 14.  In particular, LCDC offered no explanation concerning the reasons 
that the need factors of Goal 14 are satisfied under the circumstances of this case. 

Ultimately, LCDC issued an order affirming the UGB amendment.(8)  Petitioners sought judicial review 
of that order in this court. 

On review, petitioners raise three assignments of error.  The first concerns the propriety of the UGB 
amendment.  The remaining assignments concern the city's selection of specific properties for inclusion 
in the UGB. 

Reduced to its core, petitioners' first assignment of error pertains to a single, basic legal issue--that is, 
whether the city included more industrial land in the UGB than it would need over the 20-year planning 
period in violation of Goals 9 and 14.  With regard to that legal issue, petitioners acknowledge the 
legitimacy of a "targeted industries" approach to economic development because "there is nothing 
inherent in [that approach] that requires exceeding the 20-year land supply."  Nonetheless, they contend 
on review, as they did in their objections to DLCD and before LCDC, that the city's application of a 
targeted industries approach in this case resulted in a UGB amendment that includes "industrial lands far 
exceeding the 20-year planning period described by law." 

Further and relatedly, petitioners assert that, although LCDC "justifies this oversupply by stating that it 
is required by OAR 660-009-0025 * * * to provide market choice among sites," "there is nothing in 
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Goals 14 or 9 that allows the 20-year UGB land supply to be exceeded to provide for market choice." 
 (Internal quotation marks omitted.)  According to petitioners, that justification is legally insufficient. 

We need not address the substance of petitioners' challenges because, as amplified below, we conclude 
that, in certain essential respects, LCDC's order does not provide an adequate basis for judicial review of 
those contentions.  Marion County v. Federation For Sound Planning, 64 Or App 226, 237, 668 P2d 406 
(1983). 

In Federation For Sound Planning, we held, in part, that 

"[a] petitioner seeking judicial review under the terms of [ORS 197.650] must base the arguments on the 
objections (or the comments) filed with DLCD; those objections will therefore frame the issues on 
appeal.  Unless we have [LCDC's] decisions on those issues before us, along with the bases for those 
decisions, we cannot perform the judicial review functions required by ORS 183.482." 

64 Or App at 237.  Further, we noted that our holding in that regard "simply extends to LCDC orders a 
rule that has long applied to the orders of other administrative agencies"--that is, the rule of substantial 
reason.  Id. at 237 n 10.  See Freeman v. Employment Dept., 195 Or App 417, 421, 98 P3d 402 (2004) 
(providing that, pursuant to ORS 183.482(8)(a) to (c), "[w]e review the challenged finding for 
substantial evidence in the record and the legal conclusion for substantial reason and errors of law"); see 
also Drew v. PSRB, 322 Or 491, 500, 909 P2d 1211 (1996) ("[A]gencies also are required to 
demonstrate in their opinions the reasoning that leads the agency from the facts that it has found to the 
conclusions that it draws from those facts."  (Emphasis in original.)). 

In this case, as previously described, the basic objection before DLCD was that the city 

"included far more industrial land within its amended boundary than is needed to accommodate that 
projected industrial job growth, more industrial land than is needed to accommodate its target industries, 
and more industrial land than it expects to develop over the 20-year planning period." 

That objection embodied a fundamental concern that, because at least some of the 409 acres of land 
designated for industrial use was included to provide market choice and would not be developed during 
the 20-year planning period, the city included more land than was needed for industrial development 
over the planning period in violation of Goals 9 and 14. 

In response, LCDC concluded that "the city established the need for 409 acres of industrial land" and 
that the inclusion of that acreage in the UGB "compl[ied] with the Goal 9 and Goal 14 rules."  LCDC's 
justification for those conclusions appears to be that the 409 acres was needed, in part, "to provide 
market choice among sites."  That justification is inadequate to permit reasoned judicial review for two 
basic reasons--the first pertaining to Goal 9 and the second to Goal 14. 

First, with respect to Goal 9, LCDC's mere reference to "market choice" is insufficient to explain the 
reason that the city's UGB expansion in this case is consistent with that goal.  Although LCDC may be 
correct that, in the abstract, "market choice" can be "a key component of a successful industrial 
development strategy" as required by OAR 660-009-0025, "market choice" is an infinitely pliable and 
elastic term--and all forms and degrees of market choice are not necessarily consistent with Goal 9.  As 
an extreme example, it is unlikely that a local government that sought to target a single industry with a 
projected 10-acre site need, could, consistently with Goal 9 and its implementing rules, designate 
hundreds of 10-acre industrial sites and amend its UGB accordingly simply because it wanted to provide 
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optimally attractive "market choice."  Bluntly, "market choice" without amplification is a label without 
reasoning.  Here, given the variety of the industries that the city targeted and the diversity and 
multiplicity of the sites that the city designated, it is incumbent on LCDC to cogently explain the reasons 
that the degree of market choice employed by the city in this case is consistent with the requirements of 
Goal 9 and OAR 660-009-0025. 

Second, with respect to Goal 14, LCDC concluded, summarily, that the city established a need for 409 
acres and that the UGB amendment was consistent with that goal.  However, despite the fact that, 
generally, "a local government is not permitted to establish an urban growth boundary containing more 
land than the locality 'needs' for future growth," Families For Responsible Govt, 64 Or App at 243, 
LCDC did not explain the reasons why a UGB that includes more industrial land than will be developed 
during the planning period is consistent with Goal 14.  In fact, as previously described, LCDC does not 
refer to or explain how the Goal 14 need factors are satisfied in this case.  Further, as we have previously 
emphasized, compliance with Goal 9 does not necessarily establish compliance with Goal 14.  Benjfran 
Development, 95 Or App at 26.  Here, because petitioners objected to the UGB amendment asserting 
that it violated both Goal 9 and Goal 14, it is incumbent on LCDC to explain the reasons that, even if the 
UGB amendment is consistent with the economic development principles in Goal 9, it is also consistent 
with the requirements for urbanization specified in Goal 14. 

In sum, because LCDC did not adequately explain the reasons that the UGB amendment--which 
included more industrial land than will be developed during the planning period so that the city could 
provide for market choice among sites--was consistent with both Goals 9 and 14, its order failed to 
respond to petitioners' objections and is inadequate for judicial review as it pertains to petitioners' first 
assignment of error concerning the propriety of the UGB amendment.  Accordingly, we reverse and 
remand the order for reconsideration.  That disposition obviates the need to address petitioners' 
remaining assignments of error, which concern the city's selection of specific properties for inclusion in 
the UGB and are ultimately derivative of the first assignment of error. 

Reversed and remanded for reconsideration. 

 

1. A city, such as Woodburn, "with a population of 2,500 or more within its urban growth boundary that amends the urban 
growth boundary to include more than 50 acres * * * shall submit the amendment or designation to [LCDC] in the manner 
provided for periodic review * * *."  ORS 197.626.  In turn, LCDC's resulting "order may be appealed to the Court of 
Appeals in the manner provided in ORS 183.482"--that is, the provision in the Oregon Administrative Procedures Act 
concerning review of contested cases.  ORS 197.650(1). 

 

2. Goal 14 was amended on April 28, 2005.  Those amendments were not effective until April 28, 2006.  Specifically, the 
applicability provisions of the Goal 14 amendments provide, in part: 

"(1)  Goal 14 and related Statewide Goal Definitions, as amended on April 28, 2005, * * * are applicable to the adoption or 
amendment of a comprehensive plan or land use regulation, or a land use decision made under a non-acknowledged 
comprehensive plan or land use regulation, on and after April 28, 2006, except as follows: 

"(a)  Local governments are authorized, at their option, to apply the goal and related definitions as amended on April 28, 
2005, to amendments to a comprehensive plan or land use regulation, or a land use decision made under a non-acknowledged 
comprehensive plan or land use regulation, on or after June 28, 2005. 
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"(b)  Local governments that initiated an evaluation of the [UGB] land supply prior to April 28, 2005, and consider an 
amendment of the UGB based on that evaluation, are authorized, at their option, to apply Goal 14 and related definitions as 
they existed prior to April 28, 2005, to the adoption of such UGB amendment regardless of the adoption date of such 
amendment." 

In this case, the city applied the version of Goal 14 that became effective in April 2006 because it appears to have understood 
that those amendments became effective on June 28, 2005, before its decision in October of that year.  Although the city 
misunderstood the effective date of the amendments, its decision was predicated on the version of Goal 14 that became 
effective in April 2006, and we understand the parties to agree that the city elected to apply the amended version of the goal.  
For that reason, in this opinion, we refer to the amended version of Goal 14. 

Further, after the city amended its UGB and after LCDC issued its order, the Department of Land Conservation and 
Development promulgated rules to interpret the amended version of Goal 14.  See OAR 660-024-0000 - 660-024-0080.  In 
light of our disposition, we express no opinion concerning whether, or how, those rules inform the merits of the parties' 
contentions on review. 

 

3. Specifically, in Benjfran Development, we rejected the argument that "Goal 9 require[s] local governments to treat 
economic development as a per se need to expand their UGBs and that developmental objectives either supersede the first 
two [need] factors of Goal 14 or are incorporated into the second as the prevailing consideration," reasoning that, 

"[w]hatever the full relationship may be between the statutory and regulatory economic development provisions and the Goal 
14 need factors, the former do not completely preempt the latter, as petitioner seems to postulate.  Under petitioner's theory, 
local governments would be required to find a need to urbanize land to accommodate every developmental proposal, 
regardless of the adequacy of currently urbanized or urbanizable land to serve the economic development requirements of the 
locality.  Petitioner suggests no reason why its proposal answers a need or why the current economic circumstances within 
Metro's UGB leave a need to be answered.  Stated differently, petitioner's argument can succeed only if Goal 9, [the statutes 
related to economic development,] or the implementing provisions which localities must adopt pursuant to the statutes 
mandate the approval of every land use proposal with potential beneficial economic effects.  We hold that the argument does 
not succeed." 

95 Or App at 25-26 (emphasis omitted). 

 

4. "The purpose of periodic review is to ensure that acknowledged comprehensive plans and land use regulations continue to 
achieve the statewide planning goals."  Hummel v. LCDC, 152 Or App 404, 409, 954 P2d 824, rev den, 327 Or 317 (1998).  
See also ORS 197.628 - 197.650 (describing the periodic review process).  The periodic review process consists of two 
phases. 

"The first phase involves 'the evaluation of the existing comprehensive plan, land use regulations and citizen involvement 
program and, if necessary, the development of a work program to make needed changes to the comprehensive plan or land 
use regulations.'  ORS 197.633(1).  The second phase is 'the completion of work tasks outlined in the work program.'  Id." 

City of West Linn v. LCDC, 201 Or App 419, 423, 119 P3d 285 (2005). 

 

5. The city identified the following targeted industries:  (1) "Printing and Publishing"; (2) "Stone, Clay & Glass"; (3) 
"Fabricated Metal"; (4) "Industrial Machinery & Equipment"; (5) "Electronic and Electric Equipment"; (6) "Transportation 
Equipment"; (7) "Trucking & Warehousing"; (8) "Wholesale Trade:  Durables"; (9) "Wholesale Trade:  Nondurables"; (10) 
"Nondepository Institutions"; (11) "Business Services"; (12) "Health Services"; and (13) "Engineering & Management." 
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6. Specifically, the city itemized the sites as follows:  1 site of 100 or more acres; 1 site of 50 to 100 acres; 3 sites of 25 to 50 
acres; 5 sites of 10 to 25 acres; 7 sites of 5 to 10 acres; 10 sites of 2 to 5 acres; and 15 sites of less than 2 acres. 

 

7. OAR 660-009-0015 requires that certain local governments "must review and, as necessary, amend their comprehensive 
plans to provide economic opportunities analyses containing" particular information. 

 

8. LCDC's order also approved a periodic review work task concerning the city's commercial and industrial lands inventory. 
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City of Woodburn’s Written Argument  

in Support of LCDC Approval Order 

 

Introduction 

This memorandum supports and supplements the Department’s draft Approval Order by 

providing additional written argument.  

At the outset, Woodburn agrees that “mere reference to market choice” is insufficient to explain 

why Woodburn’s UGB expansion complies with Goal 14. “Market choice” is not a term that is 

used in either Goal 14 or the Goal 9 Rule, and did not serve as the basis for Woodburn’s 

determination of employment sites needs or Woodburn’s UGB amendment.  The City’s findings 

do reference providing “choice among sites” to address the site requirements of targeted 

industries, but not to artificially inflate land need. 

In retrospect, Woodburn believes that LCDC’s 2007 Order could have better explained the 

relationship between Goal 9 and Goal 14 in determining 20-year employment land needs and 

how these needs are “based on” the 20-year employment projection.  

The Department’s November 2010 draft Approval Order is a vast improvement over the 2007 

LCDC Order.  

Legal Argument 

The “needed housing” statutes (ORS 197.295 – 197.314) and the Goal 10 Rule (OAR Chapter 

660, Division 008) set forth standards for determining housing needs; whereas the “economic 

development statute” (ORS 197.712) and the Goal 9 Rule (OAR Chapter 660, Division 009) set 

forth standards for determining 20 year employment needs. Put another way, the local Economic 

Opportunities Analysis (EOA) is the primary means of determining whether the UGB has 

enough “suitable sites” to accommodate 20-year employment opportunities, whereas the local 

Housing Needs Analysis (HNA) is the primary means for determining whether the UGB has 

enough buildable land to meet 20-year housing needs.   

There are other differences between Goals 9 and 10.  ORS 197.295-197.314 (the “needed 

housing statutes) identify needed housing types that must be accommodated in city plans; there is 

no similar requirement for needed employment types. The definition of “buildable lands” in the 

Goal 10 rule (OAR Chapter 660, Division 8) is quite specific, whereas the definition of “suitable 

land” in the Goal 9 rule essentially leaves it up to local governments to determine site suitability 

criteria.  (Compare OAR 660-008-0050 with OAR 660-009-0050 definitions.)  While the needed 

housing statutes  require “clear and objective” approval standards, there is no similar requirement 

in Goal 9 or the Goal 9 rule for employment use approval standards.  In short, across the board, 

Goal 9 affords much greater discretion to local governments in the adoption of local employment 

land needs assessments and economic 
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development policies, than does Goal 10 with respect to housing land needs assessments and  

policies. 

 

The reason that this is important is that Petitioners 1000 Friends et al analogize from Goal 10 to 

Goal 9, and insist that the 20-year coordinated population projection must be directly 

proportional to a 20-year employment projection (which is not required by Goal 9 or Goal 14), 

that provides the basis for an employment land need determination based on an estimate of the 

number of employees-per-acre.  If an employment projection is not required by Goal 9 or 14, 

then the only reasonable basis left for determining employment land need is the Goal 9 rule and 

the EOA.  

Woodburn’s Six-Year Economic Development Planning Process 

Woodburn took the following approach to justifying its employment land need determination:   

1. 2001-2002: The Woodburn EOA identified targeted industries and general site 

requirements of these industries and the Woodburn Economic Development Strategy 

(EDS) included economic development objectives. ECONorthwest prepared a detailed 

memorandum estimating the number of industrial and other employment sites needed 

during the 20-year planning period (“Site Requirements for Target Industries”, 

ECONorthwest, 2003.)  This memorandum was supplemented by a more detailed 

description of required site characteristics in the Woodburn UGB Justification Report.   

 

2. 2002: Based in part on the EOA and EDS, ECONorthwest prepared 2020 coordinated 

employment and population projections in 2002, which were adopted by Marion County 

in 2004.   

 

3. 2003-2005: The City evaluated alternative UGB expansion areas consistent with ORS 

197.298 and Goal 14 locational factors and modified the proposed UGB based on agency 

comments.   

 

4. 2002-2005: Woodburn revised its Public Facilities Plan and Transportation System Plan 

based on revised population and employment projections and economic development 

policies.  Woodburn demonstrated how, with support from private land owners, and state 

and federal government, the City can fund necessary public improvements to serve land 

within the Southwest Industrial Reserve (SWIR).   

 

5. 2005: Woodburn prepared amendments to the Woodburn Comprehensive Plan and 

Development Ordinance to incorporate and carry out the policy direction provided in  

the EOA and EDS, and protect large industrial sites and lot sizes in the SWIR for 13  

targeted industrial and other employment categories.   
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6. 2006:  Woodburn adopted the amendment package as part of the Woodburn 

Comprehensive Plan and coordinated with Marion County in the co-adoption process.  

Woodburn’s Industrial Land Need Determination Accommodates 20-Year 

Employment Needs Projection 

As was clear in the Woodburn UGB Justification Report, Woodburn did not rely on “mere 

market choice” to justify the addition of 409 gross acres (370 net acres) to its 2005 UGB.  

However, Woodburn did determine (consistent with ORS 197.712, Goal 9 and OAR Chapter 

660, Division 009) that 42 sites with specific size and locational characteristics are necessary to 

meet Woodburn’s economic development policies (as set forth in the EDS and comprehensive 

plan), and are needed during the 20-year planning period to: (a) satisfy the site number, size and 

locational requirements of 13 targeted industries identified in the EOA, and (b) accommodate 

from 7,139 to 8,374 projected new employees during the 20 year planning period.  (Site 

Requirements for Target Industries, ECONorthwest, 2003) 

Goal 9 Rule Requirements 

The Goal 9 rule requires that the EOA and comprehensive plan identify the number, size and 

locational characteristics of sites that are “reasonably expected to be needed” to accommodate 

employment growth during the 20-year planning period. 

The Goal 9 requirement to identify and designate suitable sites based on local economic 

development objectives is the fundamental difference between a 20-year need projection under 

Goal 9 (Economic Development) and a 20-year projection under Goal 10 (Housing).   Under 

Goal 9, the EOA and economic development objectives are the primary basis for determining the 

number and size of sites that will be needed to attract and maintain targeted employment 

categories over the 20-year planning period.     

While the estimate of sites needed must be related to the coordinated population projection (as it 

was in Woodburn), it is not determined by it.  Provided that trends and comparative advantages 

are considered in the EOA, a city may choose an aggressive or restricted economic development 

policy. 

In contrast, under Goal 10, the coordinated population projection is used to determine the 

number of households (and housing units) that must be accommodated on buildable land within 

the UGB.  Once the county adopts a coordinated population projection, there is no local 

discretion regarding the amount of population growth – or the number of housing units – that a 

city must accommodate over the 20 year planning period.  A local government has only limited 

discretion (through the housing needs analysis) in determining the type and density of needed 

housing units commensurate with the incomes of Oregon households.   
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ORS 197.712, Goal 9 and the Goal 9 rule also anticipate that the amount of land designated for 

protected employment sites may exceed the amount of land that is projected to develop during 

the 20-year planning period.  With regard to “total” or 20-year land supply, the Goal 9 rule 

provides: 

“025(2) Total Land Supply. Plans must designate serviceable land suitable to meet the site 

needs identified in section (1) of this rule. Except as provided for in section (5) of this rule 

[related to institutional uses], the total acreage of land designated must at least equal the total 

projected land needs for each industrial or other employment use category identified in the 

plan during the 20-year planning period. (emphasis added) 

The Woodburn UGB Justification Report explains why the amount of land designated by the 

City for industrial and other employment uses may exceed the amount of land that is projected to 

develop under an employee-per-acre method:  

“Under the site suitability method, it is possible that some sites may not fully develop during 

the planning period, either because a portion of the site will be held for future development 

or because a reserved site may not be selected by a targeted industry.  As noted below, the 

proposed [now adopted] Plan includes measures to ensure that designated industrial parcels 

remain in agricultural use until a targeted employment needs them.” 

This approach is supported by definitions in the Goal 9 rule.  The Goal 9 rule defines a large, 

partially-developed site as “developed” if it is five acres or greater and a half-acre or more is 

occupied by buildings.  (OAR 660-009-005 (1) and (14))  Based on the Goal 9 rule, a 20 acre 

parcel with five or more acres of improvements is considered “developed”.  So, if each of the 8 

sites in the SWIR of 10 acres or greater were to attract one of the 13 targeted industries, but only 

half of each of the sites was initially developed (the remainder being held for phased expansion), 

then there would be a theoretical “surplus” of 155 acres within the UGB.  However, Woodburn 

will have made substantial progress in achieving its employment goals, and in providing jobs for 

its growing population.   

On the other hand, had these 8 large sites not been made available, it is probable that Woodburn 

would not have attracted these targeted industries, because the City would have been unable to 

meet their site size requirements, since the sites available would not have included land for future 

expansion. 

 This is why the “employee-per-acre” method makes no sense when allocating land for larger 

employers: it has little to do with providing the type, size and location of sites demanded in the 

market place.  This is the sense in which Woodburn used the phrase “providing choice among 

suitable industrial sites”.  This is also the intent of the Goal 9 rule – that suitable sites be 

provided within the UGB to meet the requirements of targeted industries. 
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Woodburn’s Economic Opportunities Analysis (EOA) and Target Industries 

In Chapter 3, the EOA identifies “comparative advantages” – the most important being the City’s 

location between Salem and Portland and its direct access to Interstate 5.  The EOA also notes 

that major improvements are necessary to Woodburn’s I-5 interchange in order to accommodate 

planned economic growth. (EOA pp. 3-1 and 3-16 through 17)   

In Chapter 4, the EOA identifies criteria for determining “target industries”, which are actually 

“sectors” or groups of industries as defined by their Standard Industrial Classification (SIC) 

code.  The identification of target industries is mandated by the Goal 9 Rule (OAR 660-009-

0015(1)): 

“The economic opportunities analysis must identify the major categories of industrial or 

other employment uses that could reasonably be expected to locate or expand in the planning 

area based on information about national, state, regional, county or local trends. This review 

of trends is the principal basis for estimating future industrial and other employment uses as 

described in section (4) of this rule. A use or category of use could reasonably be expected to 

expand or locate in the planning area if the area possesses the appropriate locational factors 

for the use or category of use.”  

The EOA includes specific criteria for selecting target industries, including existing employment 

in the North Willamette Valley Region, recent employment growth in Woodburn, and this 

region, expected employment growth based on data from the Oregon Employment Department, 

and regional payroll data.  Based on this data, ECONorthwest identified 24 potential target 

industrial and other employment categories.  ECONorthwest then applied a finer economic and 

social evaluation screen to arrive at 13 target industries in its final evaluation.  

Thus, ECONorthwest provided substantial evidence in the EOA to identify 13 categories of 

industrial and other employment uses that could reasonably be expected to locate or expand in 

the planning area based on information about national, state, regional, county or local trends.   

Woodburn’s Economic Development Strategy (EDS) and Comprehensive Plan  

The Goal 9 Rule (OAR 660-009-0020) requires that cities incorporate economic objectives and 

policies into their comprehensive plans. 

The Woodburn EDS provides the basis for the City’s economic objectives and policies as 

required by the Goal 9 Rule.  The EDS policy framework was later incorporated into the 

Industrial Land Development and Employment Chapter of the Woodburn Comprehensive Plan 

that includes goals and policies to ensure implementation of the EOA and EDS.  Goal E-1 directs 

Woodburn to: 
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“* * * Provide and maintain an adequate supply of suitable industrial sites to attract targeted 

firms consistent with Statewide Planning Goal 9 (Economy), the recommendations of the 

2001 Economic Opportunities Analysis and the Woodburn Economic Development 

Strategy.” 

Policy E-1.1 encourages local jobs to minimize the need for Woodburn residents to commute to 

employment; Policy E-1.6 requires master planning to reserve large parcels for targeted 

industries as called for in the EOA.  Goal E-2 commits the City to “protecting suitable sites in 

the Southwest Industrial Reserve Area for targeted industrial firms, as directed by the Woodburn 

Economic Opportunities Analysis.” Policy E-2.1 states that: 

“Woodburn shall designate industrial land near Interstate 5 with a SWIR (Southwest 

Industrial Reserve overlay) designation.  Land within this designation shall be reserved 

exclusively for industrial uses identified in the EOA, and shall not be converted to another 

commercial or residential plan designation.” 

Importantly, the site sizes identified in the EOA shall be maintained according to “Policy Table 

3: Site Sizes That Must Be Maintained on Specific Parcels through the Master Planning 

Process.”  These site sizes account for all of the “buildable” land within the SWIR (362 acres) 

and are derived from ECONorthwest’s 2003 Memo describing site size requirements for targeted 

industries.   

Coordinated Employment and Population Projections  

Woodburn’s decision to update its 20-year coordinated population projection and seek adoption 

of a 20-year coordinated employment forecast is clearly linked to an anticipated amendment to 

the Woodburn UGB and revision to the 1997 Transportation System Plan (Woodburn Population 

and Employment Memorandum, p. 1): 

“In June 2001, ECONorthwest completed a Goal 9 economic opportunities analysis 

(EOA) and economic develop strategy for the City of Woodburn. That project was the 

first step the City took to improve the chances that it will get the type and quality of 

economic development its citizens desire. It described (1) the City's vision for economic 

development, (2) issues related to achieving the economic development vision in 

Woodburn, and (3) recommended economic development policies and other changes to 

the City's Comprehensive Plan.”  

“The outcome of that project was an economic development strategy that recognizes the 

City’s locational advantages and encourages economic development and growth in the 

City. The strategy states the City does not want to become a bedroom community and 

targets specific high-wage industries for future growth.”  
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The process of changing the existing 2020 population projection began with a revised forecast 

for employment growth (Woodburn Population and Employment Memo, p. 3): 

“We began the process of forecasting population growth in Woodburn by establishing the 

range of likely annual average growth rates for total employment over the twenty-year 

period. * * *” 

The range of employment projections in ECONorthwest’s memorandum was based on 

substantial evidence and city policy Woodburn Population and Employment Memo (Memo, 

pp.4-5): 

“We used Woodburn's historical employment growth relative to Workforce Region 3, the 

Portland PMSA, and Oregon and the forecast employment growth rates in these larger 

areas to establish a reasonable range of average annual growth rates for total employment 

in Woodburn over the 2000–2020 period.” 

“* * *  The City’s policies intend to attract high-wage manufacturing and distribution 

industries; the employment forecasts assume a higher growth rate in the manufacturing 

sector than would otherwise be expected. The forecasts also assume corresponding 

decreases in the growth rate of other employment sectors.  * * *” 

In 2002, Marion County and DLCD agreed to these population and employment projections for 

use in the planning process.  The Board of County Commissioners adopted these projections in 

2004.   

In 2002, the City was also in the process of working on an update to the City’s Transportation 

System Plan.  The employment forecast was necessary to ensure that planned transportation 

facilities would be adequate to accommodate the high range of projected employment during the 

20-year planning period.  The City chose the high range of the employment forecast to ensure 

adequate capacity at the I-5 Interchange with Highway 214, because this interchange was and 

remains critical to the success of the City’s economic development program.  

These factors, in addition to those cited in the Woodburn Justification Report and in the 

Department’s draft findings, support the City’s decision to base its economic development and 

transportation planning on the higher 20-year employment range found in the ECONorthwest 

Population and Employment Projection.  (Woodburn UGB Justification Report, pp. 21-22) 

Table 11 of the ECONorthwest employment projection identifies four categorizes of 

employment growth.  The 13 targeted industrial and other employment sectors fall primarily 

within the Office and Industrial categories, which under the high range of the employment 

forecast account for 4,240 of the projected new jobs.   
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Table 11. Employment growth in Woodburn’s  

UGB by land use category, 2000–2020 

 
Source: ECONorthwest.  

Employment growth by sector in Table 11 was allocated to four categories for use in projecting 

the demand for non-residential land in Woodburn: Commercial, Office, Industrial, and Public. 

The sectors included in each land use category are:  Commercial: Retail; Office: Service; 

Industrial: Agriculture, Industrial and Other.  Notably, the high employment range projects a 

total of 4,240 new jobs in the “industrial and other employment” categories. 

Substantial Evidence in Support of ECONorthwest’s Determination of Industrial Site 

Needs for 13 Targeted Industries 

 

The Goal 9 rule leaves no doubt that cities are required to identify the number, acreage and site 

characteristics of sites needed to accommodate industrial and other employment uses: 

Identification of Needed Sites. The plan must identify the approximate number, acreage and 

site characteristics of sites needed to accommodate industrial and other employment uses to 

implement plan policies. Plans do not need to provide a different type of site for each 

industrial or other employment use. Compatible uses with similar site characteristics may be 

combined into broad site categories. Several broad site categories will provide for industrial 

and other employment uses likely to occur in most planning areas. Cities and counties may 

also designate mixed-use zones to meet multiple needs in a given location.”  OAR 

660-009-0025(1). 

Chapter 4 of the Woodburn Economic Opportunities Analysis defines “Target Industries” and 

ECO’s analysis of: 

• Existing local and regional employment 

• Past local and regional employment growth trends 

• Expected future local and regional employment growth 

• Regional average payroll 

• Local and regional employment quotient – the percent of each industry’s overall market 

share 

• Environmental characteristics 

• Compatibility with public utilities 

 

Land Use

Category Low Medium High

Commercial 2,310 2,703 3,123

Office 1,147 1,332 1,530

Industrial 1,778 2,228 2,710

Public 747 876 1,011

Total 5,982 7,139 8,374

Employment Growth 2000–2020
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Chapter 4 of the EOA also describes three rounds of industry selection – starting with 70 

industries, narrowing down to 24 potential target industries, then finally identifying 13 target 

industries through analysis of local and regional characteristics. The general characteristics and 

siting requirements of the target industries are also described in Chapter 4 of the EOA, and their 

Standard Industrial Classification (SIC) descriptions are provided in Appendix B to the EOA.  

In short, there is substantial evidence in the record to support ECONorthwest’s identification of 

target industrial and office clusters (target industries). 

Safeguards 

The Woodburn Development Ordinance and the SWIR  

The Court of Appeals summarized the Petitioners’ basic objection as follows: 

“[Woodburn] included far more industrial land within its amended boundary than is needed 

to accommodate the projected industrial job growth, more industrial land than is needed to 

accommodate its target industries, and more industrial land than it expects to develop over 

the 20-year planning period.”  1000 Friends of Oregon v. LCDC, 237 Or App at 221. 

The unjustified implication is that Woodburn engaged in an unjustified land grab that will 

unnecessarily consume valuable farm land.  Woodburn would like to point out the numerous 

safeguards that exist in the plan to ensure against this scenario.   

First, in accordance with the Goal 9 rule, all of the large industrial and other employment sites 

added to the UGB are located in the Southwest Industrial Reserve (SWIR).  The stated purpose 

of the SWIR is to “protect suitable industrial sites in Southwest Woodburn, near Interstate 5, for 

the exclusive use of targeted industries identified in the Woodburn Economic Opportunities 

Analysis.  The broad objective is accomplished by master planning, retention of large industrial 

parcels, and restricting non-industrial land uses.”   

Second, if Woodburn had been intent upon maximizing the amount of employment land within 

its UGB, it might have gone to the high end of the estimated site sizes and included over 800 

acres.  The total of 486 acres identified in Table 4 of the ECONorthwest site needs memo 

represent the sum of average site sizes for target industries within each site size category. If 

Woodburn planned for the high end of the site size ranges (e.g. assuming 50 acres for each site in 

the 25-50 acre category, rather than 35, and 300 acres for the 100+ acre site, rather than 125), the 

site acreage would total 825 acres.  Rather, Woodburn added 407 acres to its UGB - based on the 

lower end of the range of site sizes recommended by ECONorthwest.  Woodburn made this 

decision to maximize efficiency of industrial land within the UGB  and to minimize the  
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restrictions placed on property owners by requiring retention of larger sites than necessary to 

meet identified site size needs.   

Third, Woodburn was acutely aware of the cost of providing urban services to the SWIR, as 

evidenced in the City’s updated Public Facilities Plan.  By minimizing the land area necessary to 

meet identified 20-year employment site needs, public and private costs to serve these areas were 

correspondingly reduced. 

Fourth, Woodburn coordinated closely with Marion County and ODOT in updating the city’s 

TSP and in preparing and adopting an Interchange Area Management Plan for the I-5 / Highway 

214 Interchange (IAMP).  As part of this process, the adopted IAMP includes a “trip budget” that 

corresponds to the high employment projection and is linked to the number of commercial and 

industrial acres served by the interchange.  Woodburn also made a commitment to fund a 

substantial portion of the interchange improvements necessary to support its economic 

development objectives and to serve the industrial sites requiring good access to the interchange.  

Thus, the City has a huge incentive to conserve the capacity of the interchange for targeted 

industrial and other employment uses identified in its EOA.  

Finally, the Woodburn Comprehensive Plan expressly prohibits re-designating land in the SWIR 

for commercial retail uses that are inconsistent with the 13 targeted industries identified in the 

EOA.  (Woodburn Comprehensive Plan Policy E-2.1) 

Conclusion  

Woodburn agrees with the Department’s draft order that “mere market choice” choice is an 

insufficient rationale for inclusion of more land than “needed” during the 20-year planning 

period.   However, it is clear from the record that Woodburn did not rely on this simplistic 

rationale to justify its decision to include a 20-year supply of suitable employment sites within its 

2005 UGB.  

Rather,  Woodburn determined (based on substantial evidence and consistent with ORS 197.712, 

Goal 9 and OAR Chapter 660, Division 009) that 42 sites with specific size and locational 

characteristics are necessary to carry out the City’s economic development policies (as set forth 

in the EDS and comprehensive plan), and are needed during the 20-year planning period to: (a) 

satisfy the site number, size and locational requirements of 13 targeted industrial and other 

employment categories identified in the EOA, and (b) accommodate from 7,139 to 8,374 

projected new employees during the 20 year planning period.   

Importantly, in its 2002 population and employment memorandum, ECONorthwest used its 

employment projection as the starting point for the coordinated employment projection adopted  
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by Marion County.  Thus, there is clear relationship between the coordinated population 

projection and the range of employment projections adopted by the City and Marion County.  

Later in 2002, ECONorthwest as a qualified expert, provided data that is the basis for the City’s 

estimate of the number, size and characteristics of sites necessary to achieve the employment 

projection.  Petitioners provided no expert testimony in the record to controvert the data 

produced by ECONorthwest.  

Woodburn respectfully requests that the Commission recognize that the relationship with the 

coordinated population projection is different for Goal 9 (economic development) than it is for 

Goal 10 (housing). 

• Under Goal 9, there must be some relationship between coordinated population 

projection and the determination of the number, size and characteristics of employment 

sites that will be needed to accommodate locally-selected (targeted) industrial and other 

employment use categories that are likely to locate in a community, but the local EOA is 

the principal basis for making this local determination.  There are no “safe harbors” for 

determining targeted industries or their site characteristics. 

 

• In contrast, under Goal 10, the coordinated population projection is the principal means 

of determining the number of housing units necessary to accommodate statutorily defined 

“needed housing types” on rule-defined “buildable lands” during the 20-year planning 

period regardless of local policy; the local “housing needs analysis” comes when 

assessing vacancy rates, household size and housing types and densities.  The Goal 14 

rule includes pages of “safe harbors” for each of these variables (i.e., for determining 

needed housing types and densities, household size and vacancy rates). 

The alternative position taken by Petitioners 1000 Friends et al (that the local employment 

projection must be mathematically proportional to the coordinated population projection and that 

the employee-per-acre method is the only option for determining 20-year employment land need) 

fails to address the clear requirements of ORS 197.712, Goal 9 and the Goal 9 rule that require 

local governments to determine the number, size and characteristics of sites needed to 

accommodate locally targeted industries consistent with the local EOA and local economic 

development policies.   

In contrast to Petitioners 1000 Friends position (which does not integrate the requirements of 

Goals 9 and 14), Woodburn believes that the approach taken by the City from 2000 through 2006 

clearly complies with both Goal 9 and 14 requirements for reasons set forth above.   

Woodburn is willing to work with the Department to make any changes to the Approval Order 

deemed necessary by the Commission based on information provided in this memorandum. 
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Land Conservation and Development Commission 
635 Capitol Street, Suite 150 
Salem, OR  97301 
 
December 20, 2010 
 
Re: Oregon Court of Appeals Remand of Woodburn Periodic Review Order 
 Comments on Draft Commission Order 
 
 1000 Friends of Oregon and the other petitioners in this matter appreciate the opportunity 
to present written comments on the staff’s draft order.  We, as well as the petitioners we 
represented in the Court of Appeals, have participated in Woodburn’s periodic review at every 
stage from the beginning.  As explained below, we agree with several legal conclusions in the 
draft order.  However, the city’s decision and the draft order do not comply with those 
conclusions.  The draft order seems to try to rationalize the same conclusions as the first, 
appealed order, when there is no legal or evidentiary basis for those conclusions. 
 
I. Introduction 
 
 We would like to begin by framing the issue.  Woodburn proposes to expand its urban 
growth boundary (UGB) by 979 acres to accommodate population and employment growth to 
the year 2020.  The petitioners do not object to most of this expansion.  However, of the total, 
409 acres is for that portion of projected employment that will use industrial land, and this is 
where the disagreement lies.  Woodburn may well need additional land to meet future 
employment needs.   The city used the so-called “target industries” approach to estimate future 
land needs.  While the petitioners do not object to that approach, we contend its implementation 
fails to comply with Goals 2, 9, 14, and related administrative rules   
 
 As explained below, the city and its consultants did not implement the targeted industries 
approach within the 20-year UGB planning period, resulting in a UGB that contains about twice 
as much land as is needed for industrial employment.  Further, it resulted in the inclusion of large 
parcels of excellent farm land.  In particular, and most objectionable to the petitioners, is 
inclusion of the land known as the Opus site.  It consists of 130 acres of Class II soils, and is 
located on the west side of I-5, or on the opposite side of the freeway from most of Woodburn, 
including its downtown.   
 
 1000 Friends of Oregon and the other petitioners care about this decision for two primary 
reasons.  First, it adversely impacts some of the best farm land in the world.  Oregon agriculture 
is a multi-billion dollar industry, and Marion County ranks #1 among counties in gross 
agricultural sales.   It is the top industry in Marion County. Agriculture is a traded-sector 
industry, whose value in the state and in Marion County has been increasing every year.   80% of 
Oregon’s farm products are exported out of state, and 40% of those are exported out of the 
country.  Agricultural sales in Marion County alone topped half a billion dollars in 2005.1  As 

                                                           

 

1 Rec. Item 6, p. 101 
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onomy.”  

                                                          

the Marion County Farm Bureau stated, “Agricultural land is industrial land, land that is 
supporting a successful portion of our county’s ec 2

 
 Second, the proposal is contrary to the urban goals of Oregon’s land use planning 
program, of compact communities with a long-range, coordinated, and integrated plan for land 
use and infrastructure.  The 20-year land requirement for UGBs is long-range, and by that nature 
contains market choice.  Bringing land inside a UGB represents a commitment by the relevant 
city to invest substantial funds in infrastructure and governance, while continuing to serve the 
existing community.  This proposal far exceeds 20 years, skips over vacant and underdeveloped 
land already inside the UGB, and jumps I-5 to bring in farm land that is the best of the best. 
 
II. The Draft Order 
 
 Prior to addressing the substance of the draft order, we believe the Department staff has a 
misunderstanding of what the Court has asked the Commission to do on remand.   
 
 The draft order states (p. 2): 
 

“The court remanded the decision for the Commission to explain (in written findings that 
set forth the Commission's reasoning): (1) how the Commission determined that the 
City's UGB expansion for industrial lands complied with Goal [sic] 9 and 14 and, 
particularly, whether the City included more land within the UGB than it needed over the 
20-year planning period; and (2) whether the City should have selected different 
properties for inclusion in the UGB under ORS 197.298 and the locational factors of 
Goal 14.” 

 
 That is inaccurate, 3 in that the court did not direct the Commission to address issue (2).  
Rather, the Court stated: 
 

“For reasons that we will explain, we conclude that the LCDC’s order is inadequate for 
judicial review with respect to its treatment of the first of these two issues, and, 
accordingly, reverse and remand the order for reconsideration, which, in turn, obviates 
the need to address the second issue. 
 
* * * * 
 
“In sum, because LCDC did not adequately explain the reasons that the UGB amendment 
– which included more industrial land than will be developed during the planning period 
so that the city could provide for market choice among sites – was consistent with both 
Goals 9 and 14, its order failed to respond to petitioners’ objections and is inadequate for 
judicial review as it pertains to petitioners’ first assignment of error concerning the 
propriety of the UGB amendment.  Accordingly, we reserve [sic] and remand the order 
for reconsideration. That disposition obviates the need to address the petitioners’ 
remaining assignments of error, which concern the city’s selection of specific properties 
for inclusion in the UGB and are ultimately derivative of the first assignment of error.” 
 
1000 Friends of Oregon v. LCDC, 237 Or App 213, 216, 226-27 (2010) 
 

 
2 Rec. Item 6, p. 162 
3 This mischaracterization is also given in the staff’s introductory memo, on p. 4 (reference to “two issues”) and in 
the draft order on p. 3 (“The Issues on Remand”).   
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 The Department’s draft order addresses the second issue starting on page 24.  In response 
to the second issue, we rely on the arguments raised in our opening and reply briefs in the Court 
of Appeals on this issue, in the second and third assignments of error.  These briefs are part of 
the record in this matter, we incorporate them by reference, and we also submit them with this. 
 
 We agree with several legal conclusions in the draft order; in particular the explanation of 
the interaction of Goals 9 and 14 regarding the amount of land that can be included in the long-
term UGB to meet population and employment projections: 

 
“Thus, while a local government must provide at least an adequate supply of sites to meet 
the need of its current and projected future population for employment, it may not add 
more land than is needed over a 20-year period for employment or any other purpose.” 
 

Draft order, p. 11; see also draft order p. 16. 
 
 In addition, the draft order clarifies that “market choice” is not an issue in establishing a 
20-year land supply for the UGB.  The order states: 
 

“’Market choice’ is a term of art that typically means that redundant sites are provided in 
the short-term supply of employment land to address issues such as lack of ownership 
diversity.” 

 
Draft order, p. 13 (emphasis in original). 
 
 This is consistent with the observation of the Court of Appeals that: 
 

“’[M]arket choice’ is an infinitely pliable and elastic term – and all forms and degrees of 
market choice are not necessarily consistent with Goal 9.  As an extreme example, it is 
unlikely that a local government that sought to target a single industry with a projected 
10-acre site need could, consistently with Goal 9 and its implementing rules, designate 
hundreds of 10-acre industrial sites and amend its UGB accordingly simply because it 
wanted to provide optimally attractive ‘market choice.’” 

 
1000 Friends v. LCDC, 237 Or App at 225-26. 
 
 Another way of stating the conclusion of the draft order, that is consistent with early 
Court of Appeals’ decisions on establishing UGBs, is that the 20-year land supply, with a 
periodic update, is market choice.  By the very nature of providing a long-term supply of land, 
there is ample market choice.   Land markets are short term, operating on 3-5 year cycles; the 
Goal 9 rule recognizes this short-term cycle.  The UGB land supply is long-term and self-
correcting. The land use planning system requires periodic updating of Woodburn’s 
comprehensive land use plan every 10 years, just as the city is doing now. The city is free to 
update its plan and UGB more frequently. ORS 197.629 (1)(b), (5), (6). Thus, built into the 
system is the method by which a UGB is regularly updated to meet changing market needs and 
opportunities, expansion needs, land needs etc….   
 
 While we agree with the department’s legal conclusions, we do not agree that the city’s 
decision, and the draft order, comply with them.  We also object to additional elements in the 
draft order.  The objective of the draft order seems to be to rationalize the same conclusions as 
the first, appealed order, when there is no legal or evidentiary basis for that conclusion. 
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A.  Incorrect Assumptions about Employment Projections and Land Need  
 
 The draft order appears to misunderstand a fundamental aspect of the city’s projection of 
how much land it needs for industrial purposes, leading to violations of Goal 9 and the Goal 9 
administrative rule.   
 
 The draft order correctly states that the city made a “medium” forecast of 7,140 new jobs 
through 2020,4 and a “high” forecast of 8,374 jobs.5  This is for all categories of employment – 
commercial, office, and public as well as industrial.6   Of those new jobs, 2,710 are industrial 
jobs.7  The city determined, and the draft order agrees, that the city would need about 370 net 
acres of new land to meet the medium forecast, of which 225 acres is for industrial uses.8  This is 
based on an employee/acre methodology.9 
 
 The city then goes on to describe its target industries method for assessing the land needs 
of potential industrial users.  The city concludes that using the targeted industries approach, it 
needs 486 acres – just for the industrial employment10 - or only 2710 employees (about 1/3 of the 
projected new employees).   The draft order reproduces the city’s table showing the site needs 
for industrial uses under its targeted industries approach.11  After accounting for existing sites in 
the UGB, the city proposes to add 409 gross acres for industrial use.   
 
 However, the Department, as reflected in the draft order, apparently and erroneously 
believes that the 409 acres is for all employment – all 7140 employees (or 8374 using a high 
forecast).   The Department states that after adjusting for right-of-way, the 409 acres is 
essentially equivalent to the 370 acres originally found to be needed for all employment using 
the employee/acre method.  The draft order states:   
 

“The City found that in order to accommodate long range population consistent  with its 
coordinated population forecast, and its demonstrated need for  employment 
opportunities it  had an employment land need of approximately  486 acres of land in a 
range of types of sites. * * * [T]he City elected to proceed  with the addition of 409 gross 
acres of land for employment opportunities.12 

 
* * * * 
 
“The City's population and employment forecasts provide context for the City's 
determination of its need for employment opportunities under Goal 14 factor 2  and its 
determination of needed sites under Goal 9. The Commission finds that there is a 
reasonable relationship between the City's estimate of 8,374 new jobs during the 2000-
2020 planning period and the amount of land it has determined is needed for employment 
opportunities and suitable sites. On a straight employee per acre basis, the City 
determined that approximately 370 net acres of land would be needed to accommodate 
7,140 new jobs (before the City made a final policy decision about where in the range of 
its employment forecast to plan for).  At the higher level of projected employment 

                                                           
4 Draft order p. 8; Rec. Item 10, p. 1278 (Site Requirements for Woodburn Target Industries). 
5 Rec. Item 10, p. 1095, Table 8 (Woodburn Population & Employment Projections memo) 
6 Rec. Item 10, pp.1278, and Table 1, p. 1392; Draft order p. 8. 
7. Rec. Item 10, p. 1096, Table 11 (Woodburn Population & Employment Projections memo) 
8 Draft order p. 8; Rec. p. 1278 (Site Requirements for Woodburn Target Industries, p. 2) 
9 Rec. Item 10, p. 1278. 
10 Rec. Item 10, p. 1392, table 1. 
11 Draft order p. 8; Rec. Item 10, p. 1392 (Woodburn UGB Justification Report, Oct. 2005) 
12 Draft order, p. 10 and Errata sheet. 
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(8,374), the City would need  approximately 486 net acres of employment land to 
accommodate projected long term population growth. After adjusting for the small 
amount of suitable lands within the existing UGB (approximately 45 acres) that figure is 
reasonably related to the 362 net acres of suitable sites for employment that the City has 
added.  The Commission finds, for these reasons, that the amount of land the City  has 
added to its UGB is based on its demonstrated need for long term population, consistent 
with its coordinated 20-year population forecast.”13 

 
 However, as can be clearly seen in an examination of the city’s decision and underlying 
reports, the original estimate of 370 acres is for all employment needs – commercial, office, 
public, and industrial – while the 409 acres is just for industrial needs.14  The draft order’s 
reliance on this “equivalency” is misplaced and fundamental, and leads to the incorrect legal and 
factual conclusion15  that the 409 acres added for industrial use has a basis in substantial 
evidence.  It does not. 
 
 In fact, as stated by the city in its decision  and by the city’s consultant,16 the proposed 
UGB has approximately 200 more acres for industrial use – or twice as many acres - than is 
needed for the 20-year planning period.17  That is exactly consistent with the employee/acre 
methodology that only 225 new acres are needed for industrial use, not 409 acres. 
 
B.  Employment Land Supply is for More than 20 Years 
 
 The draft order correctly states the legal standard that a UGB may contain only a 20-year 
land supply for future urban land needs.  However, in several respects, the City’s decision and 
the draft order approve a UGB for more than 20 years. The decision lacks substantial evidence 
and violates Goals 2, 9, and 14 and related administrative rules. 
 
No Connection between Targeted Industries Approach and 20-Year Time Frame or 
Employment Projection 
 
 1000 Friends has stated several times that a targeted industries methodology may well be 
a suitable analysis approach – provided it is implemented within a 20-year time frame.  
However, there is no evidence that the dots are ever connected in this use of it, between the 
consultant’s targeted industries analysis and a 20-year employment projection or land supply.  
The only place where this connection is made is in the caption of one table, in which “2000-
2020” is added:  “Summary of Estimated Industrial Site Needs by Size, Woodburn 2000-
2020.”18  The text of the targeted industries report does not refer to the industrial employment 
projection.  Rather, it describes “Typical lot requirements for firms in target industries,”19  and 
then jumps to the table referred to above where it concludes how many sites of particular 
acreages are needed in Woodburn.20  It is not explained how one gets from a generic description 
                                                           
13 Draft order p. 12 and Errata sheet. 
14 This misreading by DLCD of the purpose of the 409 acres (industrial only) versus the 370 acres (all employment) 
is further illustrated by the Woodburn UGB Justification Report, in which it states that the 409 industrial acres 
cannot be “re-designated for commercial use.”  (Rec. Item 10, p. 1392; UGB Justification Report p. 24). And, that 
Report shows that in addition to the 409 acres for industrial use, the city is adding more acres for commercial 
employment.  (Rec. Item 10, p. 1416; UGB Justification Report, p. 48, Table 14.) 
15 As explained above, using an employee/acre methodology, the projected 2,710 industrial employees need only 
225 acres.  Rec. Item 10, p. 1278. 
16 E.g., Transcript p. 51 in Record; p. 49 in Attachment D to Commission materials. 
17 Rec. Item 2, p. 19; Item 10, pp. 1169, 1392; Supp. Rec. Item 2, p. 15 
18 Rec. Item 10, p. 1392 (Woodburn UGB Justification Report) 
19 Rec. Item 10, pp. 1280-86 and Table 3, p. 1282. 
20 Rec. Item 10, p. 1287, Table 4. 
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of targeted industry needs to the particular table concluding that 486 acres in certain site 
configurations is needed.  There is no explanation of how the 486 acres fits into a 20-year time 
frame. 
 
Proposed UGB Exceeds 20 Years 
 
 The draft order approves an employment land supply for more than 20 years, but claims it 
isn’t doing so by calling the excess land “land that will not fully develop during the planning 
period.”  How this is not more land than needed during the 20 years requires a semantic leap of 
faith for which we cannot find a practical or legal justification.   The order states: 
 

“Goal 9 requires cities to designate an employment land supply of sites to provide 
opportunities for a variety of economic activities.  Providing a mix of sites, in a range of 
sizes and types to provide choice is an appropriate component of the 20-year employment 
land need determination. Further, it is reasonable for a local government to determine (if 
there is an adequate factual base) that not all lands within all serviceable sites will 
develop during the planning period. Relatedly, a local government may determine (if it 
has an adequate factual base) that in order to provide lands to meet its demonstrated 
needs for employment opportunities  under Goal 14, factor 2, and Goal 9, that some sites 
will not fully develop during  the planning period due to the site requirements of 
particular target industries that typically seek sites that they will absorb over a longer 
period of time.”21 

 
 This conclusion is flawed in many respects.  First, it mis-states Goal 9.22  Goal 9 does not 
require cities to provide opportunities for a variety of economic opportunities.  Rather, Goal 9 
requires that there be “adequate opportunities throughout the state for a variety of economic 
activities.”   Goal 9 sensibly requires that local comprehensive plans take into account local and 
regional factors:  “the current economic base; materials and energy availability and cost; labor 
market factors…availability of key public facilities…current market forces; location relative to 
markets…” and more.   This reflects the reality that not every city or town is, will be, or should 
be a full-service city.  For historic, organic, geographic and other reasons, some towns are 
“bedroom” communities, some are retail hubs, some industrial centers, some have major cultural 
or sports facilities.  Therefore, the legal premise for the remainder of this conclusion does not 
exist. 
 
 Second, if the land added to the UGB will “not fully develop” during the 20-year 
planning period, then, by definition, there is more land in the UGB than is needed for those 20 
years.   
 
 In response to particular objections, the draft order expands on this notion.  It states that 
some target industries need a site that is larger than what will develop “because…the company 
may have a build-out plan that extends beyond 20 years.”23  This is a conclusory statement; there 
is no evidence that any of the targeted industries that could potentially locate in Woodburn use 
land in that fashion.   
 
 The draft order goes on to state that “to the extent that such a site only develops partially 
during the 20-year planning period, that will be taken into account in the next buildable lands 

 
21 Draft order, p. 12. 
22 This incorrect description of Goal 9 is repeated throughout the draft order. 
23 Draft order, p. 20. 
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inventory carried out by the City.”24  This does not make sense.  If vacant, unused land should be 
taken into account in the next buildable lands inventory, why shouldn’t it be counted now – in 
this buildable lands inventory?  At any given periodic review, that land might still be waiting for 
some illusive industrial expansion, and there will then be a continual cycle of adding more land. 
Which may well sit idle as the next ring of land is added.  If vacant, buildable land exists in a 
current assessment, it must be counted in the buildable lands inventory.   Market forces, 
changing landowners, and many other factors can alter a business’s plans over the long-term, 20-
year period. 
 
 Finally, the draft order explains: 
 

“Sites are identified to provide employment opportunities that meet a 20-year need. If 
only smaller sites were planned for, Woodburn would not be able to provide the 
employment opportunities that it has shown are needed under Goal 14 factor 2 and Goal 
9.”25 

 
 This is not the only option.  A city using a targeted industries approach within a long-
term 20-year land supply can provide for a smaller number of larger sites, or a mix of small and 
large sites, or only large sites, or other combinations that still add up to the 20-year planning 
period.   
 
Draft Order Improperly Uses Market Factor 
 
 While the draft order concludes that it is not improperly using a “market factor,” it seems 
to be.  The order states: 
 

“….nor is it reasonable to limit the City to include only the number of acres expected to 
physically develop during the 20- year planning period within its UGB. The City cannot 
predict precisely the firm or industry that will locate within  the boundary, and the City 
has documented that its target industries require a variety of available sites to achieve the 
employment opportunities the City has established are needed.”26 

 
 This is contrary to the draft order’s explanation of “market choice” as meaning that 
several sites are available over the short-term.   Yet this statement clearly permits the inclusion 
of lands that will not be needed within the 20-years in order to provide “a variety of available 
sites.”  Consistent with past practice, case law, and on-the-ground practicality, 20 years does 
provide market choice.  
 
 As explained above, by providing a long-term supply of land, there is ample market 
choice.  The draft order does not explain how “choice” among sites can be “an appropriate 
component” in determining the amount of land needed over the 20-year planning period27  at the 
same time it disavows “provid[ing] ‘market choice’ in [the] long-term supply of land for 
employment uses.”28  
 
 And this is in addition to providing sites that are larger than might be used within 20 
years.  Combined, these will result in – as they do in Woodburn – a land supply that exceeds 20 

 
24 Draft order, pp. 20-21. 
25 Draft order, p. 21. 
26 Draft order, p. 21. 
27 Draft order, p. 12. 
28 Draft order, p. 13 
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years by quite a bit – here, by twice at least twice as much for industrial land.  The adverse 
impact of this is real – it takes farm land that is often in current production and puts it in a limbo 
state of providing “market choice” or awaiting a possible expansion of an industrial user that has 
not even located in the jurisdiction yet. 
 
 Finally, although the draft order states that it is not relying on market choice, clearly the 
Commission did so in its first order,29 which was remanded.  The underlying technical analyses 
and conclusion have not changed nor has the evidence changed, so it is difficult to see how the 
Commission can conclude the first time that it is only approving the industrial acreage because it 
is approving the use of long-term market choice to allow a UGB that exceeds 20-years, then for 
this order to state that is impermissible, and yet still approve this UGB.  To stay both within the 
20-year planning requirement and not impermissibly provide for so-called market choice beyond 
that period requires changing the underlying decision. 
 
The Decision Includes More Land than Justified by the Target Industries Method 
 
 The city’s decision and the draft order (e.g., p. 20) approve an implementation of the 
targeted industries approach that exceeds the 20-year land supply.  An examination of that 
approach – as used by the city – demonstrates that it was not implemented with a 20-year UGB 
in mind.   The city’s consultants’ reports identify various economic opportunities and needs and 
describe how these could be met through a targeted industries approach.  But neither the studies 
nor the city’s decision takes them to the next legally requires step of translating that into a 20-
year land supply for reemployment. 
 

The city targeted 13 industries it would like to attract and which might chose to locate in 
Woodburn.30  The 13 targeted industries, and the “typical” acreage requirement for each site, are 
as follows, which is reproduced from the Record.31   

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
29 For example, the Commission's 2007 findings of fact and conclusions: state: 
 "According to 1000 Friends this is an oversupply of sites that leads to more land than is justified. 
 However, the city has designated these sites to provide the required short-term supply as well as to 
 provide market choice among sites...." Commission materials, Attachment C, p. 8 of 16. 
See also, Woodburn's buildable lands inventory (p. 6): "The 2005 Plan creates a range of industrial sites and 
provides choice in the marketplace. Not all of the industrial land proposed by this plan is expected to  
develop by 2020."  Also, Woodburn UGB Justification Report, Rec. Item 10 pp, 1377, 1391-92; Woodburn findings, 
p. 8. 
30 Rec. Item 2, pp. 15, 19; Item 10, pp. 613-17; Economic Opportunities Analysis, Rec. Item 10, pp. 1058-59 and 
Table 4-4; Site Requirements for Woodburn Target Industries, Rec. Item 10, p. 1282, Table 3. 
31 Rec. Item 10, p. 1060, Table 4-5 and p. 1281, Table 3. 
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Table 3. Typical lot size requirements for firms in target industries  

Industry  Lot Size (acres)  Site Needs  

Printing & Publishing  
Stone, Clay & Glass  
Fabricated Metals  
Industrial Machinery  
Electronics - Fab Plants  
Electronics – Other  
Transportation Equipment  
Trucking & Warehousing  
Wholesale Trade  
Non-Depository Institutions  
Business Services  
Health Services  
Engineering & Management  

5 - 30  
10 - 65  
5 - 20  
10 - 20  

100 - 300  
5 - 30  
10 - 20  
varies  
varies  
1 - 5  
1 - 5  
1 - 10  
1 - 5  

Flat  
Flat  
Flat  

Suitable Soil  
Flat  

Source: Woodburn Economic Opportunities Analysis, ECONorthwest, 2000.  

 
 
 However, the city designated 42 sites to accommodate those 13 industries, or an average 
of 3-4 discrete sites for each possible target industry, in order to provide what it called “market 
choice.” Following are those sites.32  
 

Table 4. Summary of estimated site needs by size, Woodburn 2000-2020  

Site Size (acres)  Number of 
Sites

Average 
Site Size

Estimated 
Acres 

100 or more  1 125.0 125.0 
50-100  1 70.0  70.0 
25-50  3 35.0  105.0 
10-25  5 15.0  75.0 
5-10  7 8.0  56.0 
2-5  10 4.0  40.0 
Less than 2  15 1.0  15.0 
Total/Average  42 11.6  486.0 

 
 

The site requirements of each targeted industry are described as a range of lot sizes.  
These site sizes overlap, as do the other locational requirements for each industry.33  

 
 The city, and the draft order, makes an unexplained jump from the target industries and 
their lot size requirements, to the number of sites, lot sizes, and the amount of land in the 

                                                           
32 Site Requirements for Woodburn Target Industries, Rec. Item 10, p. 1287, Table 4. 
33 Site Requirements for Woodburn Target Industries, Rec. Item 10, pp. 1278-88. For example, each small Printing 
& Publishing business typically has fewer than 15 employees and can operate on a ½ acre, and should be within 20 
miles of their clients. Fabricated Metal Products can also be on less than 5 acres and access to an interstate highway 
is not critical. Business Services and Non-Depository Credit Institutions can locate on a ½ acre, including in a 
business park of 20 acres with other businesses. Health Services can locate on sites from ½ acre to 5 acres. Local 
access is important for all.   
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proposed UGB. There is no explanation of how many businesses within each targeted industry 
are expected to locate in Woodburn during the planning period, or how those industries will 
absorb the land in the array of offered sites in Table 4. For example, the city targets four 
industries that use sites smaller than 5 acres, yet claims to need 25 such sites in the expanded 
UGB. It is targets twelve industries that use sites smaller than 50 acres, yet claims a need for 40 
such sites in the expanded UGB.34  
 

The city’s decision also mixes land requirements for stand-alone industries with those 
that co-locate in, for example, industrial parks, by allocating the entire industrial park acreage to 
each industry located in it, although it is recognized that more than one industry locates in a 
given industrial park.35  

 
 The end result of this is a redundant projection of the land needed for industrial use over 
the 20-year planning period, in violation of Goals 9 and 14, and without an adequate factual 
base, in violation of Goal 2. 
 
Lack of Substantial Evidence for Employment Projection 
 
 1000 Friends and petitioners objected to the city’s projection of 18,762 employees by the 
year 2020.36  This would be double the portion of Marion County’s job growth that has 
historically located in Woodburn.37  In 2000, Woodburn had 10,388 jobs, or 7.9% of all the jobs 
located in Marion County.38  Adding 8,374 new jobs by 2020 means capturing 23% of all county 
job growth during that period, giving Woodburn approximately 15% of all county employment 
in the year 2020.39    
 
 Woodburn’s plan to grow its employment by 3% average annual growth rate is due to a 
desire to “balance” a low employment-to-population ratio.  Woodburn has 1 job for every 2.4 
residents, compared to a county ratio of 1 job for every 1.8 residents.  Woodburn therefore 
projects a job growth of over 8000 and a high growth rate to achieve a ratio of 1 job for every 1.9 
residents.40   
 
 However, there is no examination of why Woodburn has these current jobs/residents 
ratio, how the projected growth rate will solve that, or why such a large growth rate relative to 
historic patterns in the county is reasonable – going from capturing 8% of the county’s 
employment to capturing 23%.   
 
 For example, Woodburn’s jobs-to-residents ratio could be due to having a higher 
percentage of the population that is older, younger, or undocumented than the county as a whole. 

 
34 UGB Justification Report, Rec. Item 10, pp. 1059-60; Item 10 pp. 1280, 1392-94. 
35 Rec. Item 10, pp. 1059, 1279, Corrections to Rec. Supp. Vol. 4, p. 1545) Supp. Rec., Vol. 5, p. 857. For example, 
several of the targeted industries are expected to use sites ranging from ½ acre to 5 acres, including Printing & 
Publishing, Fabricated Metal Products, Business Services, Non-Depository Credit Institutions, and Health Services. 
Yet the range of site sizes used to designate the UGB for these industries ranges from 1-30 acres. Rec. Item 10, p. 
1282 Table 3 and p. 1287, Table 4.  
36 Draft order, p. 18. 
37 Rec. Item 6, p. 102 and fn. 2. 
38 Rec. Item 10, p. 1028; Supp. Rec. Vol. III, pp. 182, 184.  The draft order states that Woodburn currently has only 
5% of total county employees and 7% of the county population. (p. 7).  It is not clear where those figures come 
from. 
39 Rec. Item 2, p. 18-19; Item 4, p. 54. 
40 Draft order, p. 8. 
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In fact, that demographic is just what the record shows exists in Woodburn.41  It could also 
include a higher percentage of farm workers who live in town and work in the nearby fields of 
Marion County’s #1 industry – agriculture.  The difference with the rest of the county could be 
due to the high number of government jobs concentrated in Salem.   
 
 The city explains that it is going to “accelerate job growth;” it is not clear what this 
means, but it may mean that it is doing so by adding more than a 20-year land supply42  and/or 
hoping to attract employment that is currently projected to go elsewhere in the Willamette 
Valley. 
 
 The city’s explanation for its population projection and underlying growth and capture 
rate is not supported by substantial evidence and violates Goals 2, 9,and 14. 
 
City Incorrectly Removed Vacant Buildable Industrial Lands from the Inventory 
 
 The petitioners objected to the city removing vacant buildable land inside the current 
UGB from the inventory of available industrial lands.  The draft order recommends approving 
the city’s decision on this point.43  Woodburn inventoried 126 acres of vacant, partially vacant, 
and redevelopable land zoned for industrial use inside its existing UGB. However,  it reduced the 
amount available to just 47 acres because, the city claimed, the other vacant and partially vacant 
lands were being reserved by existing businesses for future expansion, and in some cases were 
being used for equipment storage in the interim.44  
 
 The petitioners believe the city, and the draft order, miss the point. The city 
acknowledges that these 79 vacant and partially vacant acres inside the UGB will be used for 
future industrial use – just not, apparently, by the targeted industries.  Some portion of the city’s 
future employment projection must still be allocated to those 79 acres, and this was not done, 
contrary to Goal 14. 
 
 The city’s analysis is not even consistent on this point. The city does count one parcel 
inside the existing UGB in its inventory of land for targeted industries, because although it is 
being held for future expansion, the current owners might change their plans.45  This simply 
proves the point of a long-term, 20-year land supply: changing economic conditions, change in 
ownership, and many other factors influence individual land use decisions, and the 20-year 
horizon accommodates that.  
 
 Failure to include all the vacant buildable land and account for the employees that will 
locate on it is contrary to Goals 2, 9, and 14. 
 

                                                           
41 “Woodburn has a high percentage of its population at the ends of the age spectrum. In 2000, 42% of Woodburn's 
population was under 25 years old, compared with  
34% for Wilsonville, 37% for Salem, 31% for Portland, 38% for Marion County, and 34%  
for the state as a whole. Woodburn has retained a relatively large elderly population. In  
2000, 18% of Woodburn's population was 65 years old or older, compared to 14% for  
Wilsonville, 12% for Salem, Portland, and Marion County, and 13% for Oregon. * * *  
Woodburn has retained a high percentage of retirement-age residents, which can be  
explained by the presence of a large senior housing development (Woodburn Senior Estates)  
and by long-term residents. “Rec. Item 10, p. 1213 (Technical Report 2: Woodburn Residential Land Need 
Analysis). 
42 Draft order, p. 15. 
43 Draft order, p. 21. 
44 Rec. Item 10, p. 1390 (UGB Justification Report). 
45 Rec. Item 10, p. 1394 (UGB Justification Report). 
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III.       Issue # 2 
 
 As explained above, the Court did not address “Issue 2,” which comprises the second and 
third assignments of error in the petitioners’ brief.   We incorporate those by reference, and also 
submit electronic copies of those briefs with this testimony.   

 
IV. Conclusion 
 
 The city’s UGB decision is inconsistent with Goals 2, 9, and 14 in that it impermissibly 
contains more industrial land that will be needed or used during the planning period, and it lacks 
substantial evidence for its decision.  This results in an expansion of the UGB by substantially 
more acres than can be justified.  The lands chosen for that expansion are also contrary to Goals 
9 and 14 and related statutes and rules.  The petitioners renew all previous objections we made to 
the city’s decision. 
 
 
 Thank you for consideration of our comments. 
 
Sincerely, 
 

 
 
Mary Kyle McCurdy 
Policy Director 
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August 23, 2006 

 
Lane Shetterly 
Jason Locke 
Department of Land Conservation and Development 
635 Capitol Street, NE 
Suite 150 
Salem, Or  97301 
 
Subject: Objection to City of Woodburn and Marion County submittal 
 
Dear Mr. Shetterly and Mr. Locke: 
 
On August 2, 2006, the City of Woodburn and Marion County mailed notice of adoption 
of ordinances approving City of Woodburn periodic review plan amendments.  These 
amendments have been submitted to DLCD pursuant to 197.628 to 197.650.   
 
The package of adopted amendments contains many positive elements, including new 
opportunities for a variety of housing-types, protection for riparian and other natural 
resources, and extensive public facilities planning.   
 
Nonetheless, we continue to have significant concerns regarding the Urban Growth 
Boundary element of the amendments, particularly regarding the hundreds of excess 
acres included in the UGB expansion for industrial development as well as the inclusion 
of prime farmland west of I-5, rather than Class III soils adjacent to the southern 
expansion area.   
 
1000 Friends of Oregon submitted written and oral testimony at the public hearings on 
these amendments and has standing to file objections.  As explained below, we have 
several objections to the city’s submittal.    
 
To resolve our objections, the Department should not acknowledge the submittal.  
Instead, it should be returned to the city and county with instructions to develop a 
proposal that is consistent with the relevant statutes, goals, and administrative rules. 
 

Introduction   
 

The City of Woodburn has been engaged in a review of its Urban Growth Boundary for 
too long.  Despite the advice of 1000 Friends of Oregon, other organizations, area 
residents, and previous consultants, since entering periodic review in 1997, the City of 
Woodburn has repeatedly taken actions resulting in lengthy delays and greatly increased 
expense.  While Woodburn was entitled to delay the process and spend additional funds, it 
should recognize that these delays and expenses are the result of its own decisions.    
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At the beginning of the periodic review process, Woodburn hired a consultant, 
McKeever/Morris, to inventory Woodburn’s buildable lands and to analyze the city’s future 
land needs.  The consultant’s work was funded by a grant provided by the State’s 
Transportation Growth management program.  The consultant’s report was issued in 
February of 2000.  It concluded that   
 

“… the amount of industrial land identified by the [city] Committee is 
unrealistic… The consulting team does not include any land outside the 
existing UGB because the data does not indicate a need in the foreseeable 
future.”1 

 
The city chose not to accept this conclusion.  Instead, they hired a new team of consultants 
who developed new growth assumptions to arrive at different conclusions and 
recommendations. We will not speculate as to the city’s motivation in hiring new consultants, 
led by Greg Winterowd who concurrently worked for a development firm seeking inclusion 
of land in the boundary.  However, we will point out that the additional time and expense that 
the city has incurred as a result is not the fault of the periodic review process.  Instead, it 
results from a particular course of action chosen by the City. 
 
Subsequent actions by the city have resulted in additional delays and expense.  In 2002 
Marion County adopted an “urban growth management framework,” generally intended to 
encourage efficient use of urban land within existing UGB’s prior to their expansion.  The 
City of Woodburn appealed this decision to LUBA and, after losing at LUBA, to the Court of 
Appeals, which also rejected their appeal.   
 
These appeals resulted in considerable delay and expense to the City that cannot be attributed 
to the periodic review process.   
 
After losing these appeals, Woodburn agreed that their UGB amendment would conform to 
the County’s adopted growth management framework.   The city then negotiated a new, 
higher population forecast with the County.  This resulted in further delays.  
 
The city has now proposed a UGB expansion of roughly 1000 acres, most of which is prime 
farmland.  Given the size of the expansion and the importance of the agricultural industry in 
Marion County it should be no surprise that the proposal is controversial and is subject to 
scrutiny.   
 
At the well-attended public hearings on the submitted plan amendments Woodburn and 
Marion County heard from a large number of community members concerned about 
Woodburn’s future.  Many expressed a vision for Woodburn’s economic future that is 
very different from that presented by the Greg Winterowd, the consultant from 
Winterbrook Planning.  This community vision is consistent with the statewide planning 
goals and relevant statutes and rules.  Indeed, for the reasons detailed in the following 

                                                 
1 Woodburn Buildable Lands and Urbanization Project, Final Report, February 7, 2000, pp. 45-46.  Volume 
II, item 8 in record 
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objections we believe the amendments adopted by the city and county are not consistent 
with these legal requirements nor are they in the community interest.    
 
The adopted UGB expansion contains significantly more buildable land than the evidence 
demonstrates is needed, especially for industrial land.  Almost all this acreage is prime 
farmland.  Much of Woodburn’s UGB proposal is predicated on a very aggressive 
development strategy that is both outdated and unrealistic.  Therefore, it is not in 
Woodburn’s best long-term interests or in the best interest of the surrounding community.   
It is also not legally supportable.   
 
Most new jobs are created by small to medium sized businesses, especially those 
businesses that already have ties to the community.  Nonetheless, the consultant’s 
economic development strategy primarily relies upon the inclusion of very large parcels 
of land in the UGB to attract new large employers.  The largest of these parcels is 
intended to lure a high-tech computer silicon plant.  This is an industry that is shrinking, 
not growing, in the United States and the Pacific Northwest.   
 
We believe Woodburn would be wiser to instead focus its efforts both on the retention 
and expansion of existing employers and on attracting new small to medium-sized 
employers who can: 
 
 a) Strengthen Woodburn’s core business district.  For example, an economic 
development strategy that attracts office workers to the periphery of the downtown core 
will provide potential downtown retailers with a pool of customers within walking 
distance of their businesses.  The new Chemeketa campus on the north end of downtown 
is a good first step in this direction. 
 
b) Complement existing industries and the existing local economy.  Year in and year out, 
Marion County leads all Oregon counties in gross agricultural sales.  Agriculture is a 
traded sector industry.  Agricultural exports rank #2 among all Oregon exports, 
accounting for 25% of all Oregon exports in 2002.  80% of production leaves the state, 
40% leaves the country.  In 2002, agricultural exports increased 4% to $1.13 billion while 
high-tech decreased 31%. Woodburn is located in the agricultural heartland of Marion 
County, where direct agricultural sales topped half a billion dollars in 2004 for the first 
time and grew again in 2005 to $540 million. 
 
Farmland is not undeveloped land waiting for urbanization.  It is already developed land 
that supports the leading industry in Marion County.  The agricultural industry is a 
primary driver of Woodburn’s economy.  Woodburn’s submittal will harm the local 
economy by undercutting the land base that supports this leading industry. 
 
OBJECTION 1:  AMOUNT OF INDUSTRIAL LAND 
 
Much of Woodburn’s UGB expansion is based on a very aggressive industrial 
development strategy.  It has adopted an unrealistically large projection for industrial job 
growth.  It has included far more industrial land within its amended boundary than is 
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needed to accommodate that projected industrial job growth, more industrial land than is 
needed to accommodate its target industries, and more industrial land than it expects to 
develop over the 20-year planning period.  The city failed to coordinate this 
disproportionate expansion with other affected jurisdictions.  Finally, the city 
impermissibly excluded available industrial land, already inside the UGB, from its land 
inventory because it might be used for expansion of existing industries rather than “target 
industries.” 
 
Woodburn has about 7% of Marion County’s population and just under 8% of Marion 
County’s jobs.2  The city forecasts that Woodburn will add 8,374 new jobs by 2020. 3  
This accounts for 23% of all future Marion County job growth.4  This is double the 
portion of Marion County job growth that has historically located in Woodburn.5    
 
This disproportionate forecast is both unrealistic and uncoordinated with other affected 
jurisdictions including other cities in Marion County, which also aspire to increase their 
employment base, and with Metro, which has expressed concerns over the magnitude of 
the expansion and its impacts on Metro’s planning.6   Woodburn did not notify Gervais, 
Hubbard or any other cities in Marion County of its work sessions or public hearings on 
these amendments.7  They also failed to notify Wilsonville of the proposed amendments.  
Hubbard’s UGB is less than 1 mile and the Gervais UGB is about 1¼ miles from 
Woodburn’s expanded Urban Growth Boundary. (See attached soils maps from local 
record.)  The Wilsonville, Salem/Keizer, Mt. Angel, Aurora, Donald and St. Paul Urban 
Growth Boundaries are all within 10 miles of Woodburn’s expanded UGB. (see Marion 
County Comprehensive Plan Map.) 
 
The amount of industrial land Woodburn is adding to its UGB far exceeds what would be 
needed to accommodate this disproportionate, uncoordinated employment projection.   
 
The city has explicitly based its industrial lands on the site “requirements” of its targeted 
industries rather than on the land needed for the number of employees.8  Based on the 
number of projected employees, the city concluded it would need only 224 acres of 

                                                 
2 In 2000, total employment in Marion County was 131,622. Total employment in Woodburn was 10,388 
or 7.9% of Marion County’s total.  Source:  “Woodburn Economic Opportunities Analysis,” phase one 
report, May 2001, p. 2-10, and “Woodburn Population and Employment Projections, 2000-2020” 
EcoNorthwest Memorandum to Winterbrook, April 29, 2002, p.16.  Volume III, item 6 and item 9.a in 
record.   
3  Woodburn UGB Justification Report, October 2005. p. 20.  Volume VI, Exhibit 5-B in record. 
4  Woodburn Economic Opportunities Analysis, p.  2-10.  36,199 new jobs projected county-wide.  Volume 
III, item 6, in record. 
5 See pp. 4-5 of attached letter to Woodburn City Council, dated March 30, 2005 
6 See letter from Metro to City of Woodburn, dated February 3, 2005.  Volume IV, item 4.h.Exhibit B-1 in 
record. 
7 See Notices of Work Sessions, Affidavits of Mailing and Notice of Public Hearing and Affidavit. Volume 
IV, item 1.a, item 1.d.i, and item 4.a in record. 
8 Woodburn UGB Justification Report, October 2005. p. 21.  Volume VI, Exhibit 5-B in record. 
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industrial land over the planning period, less than half the 486 acres it says it needs based 
on target industry site requirements.9 
 
Even based solely on site requirements for targeted industries, Woodburn is adding far 
more industrial land to its UGB than is justified.  The city is targeting 4 industries that 
utilize sites smaller than 5 acres10 yet it is asserting a need for and including within its 
UGB 25 such sites.11  The city is targeting 12 industries that utilize sites smaller than 50 
acres12 yet it is asserting a need for and including within its UGB 40 such sites.13   
 
The city acknowledges that, “not all of the industrial land proposed by this plan is 
expected to develop by 2020.”14  (emphasis added).   Nothing in either statute or rule 
authorizes the city to expand its UGB beyond its identified needs.  Indeed, as noted in 
local testimony, an April 13, 2006, memo to Cities, Counties and Interested Parties from 
DLCD, Economic Development Planning Team states that, “The Goal 9 administrative 
rules do not authorize the designation of more than a 20-year land supply nor do they 
supersede the requirements of other goals such as Goal 14.” (Emphasis added). 
 
The UGB adopted by Woodburn includes a total of 407 net buildable acres of industrial 
land, just for targeted industries.15  This total does not include another 79 acres of 
industrial land available for expansion of existing industries.  Buildable industrial land 
was removed from Woodburn’s revised Buildable Lands Inventory. 16  Buildable land 
cannot legally be excluded from the buildable lands inventory simply because it might be 
used by industries already in the community rather than new industries. Today’s land 
ownership and current market conditions do not dictate – either legally or in a practical 
sense -  how land is inventoried; those are transitory conditions that can change quickly, 
while the city is engaged in a long term planning process.   
 
Most new jobs are created by small to medium sized businesses, especially those 
businesses that already have ties to the community.  Statewide Planning Goal 9, 
Economic Development, recognizes this.  Guideline # 4 states: 
 

“Plans should strongly emphasize the expansion of and increased 
productivity from existing industries and firms as a means to strengthen 
local and regional economic development.” 

                                                 
9 “Site Requirements for Woodburn Target Industries, October 20, 2003, p. 2. See also attached letter from 
1000 Friends to Woodburn City Council, dated March 30, 2005, pp. 5-6.  Volume III item 9.c in record and 
Volume V, Exhibit B-96 in record. 
10 Woodburn Economic Opportunities Analysis,” May 2001, pp. 4-8, 4-9 and “Site Requirements for 
Woodburn Target Industries, October 20, 2003, p. 4 .  Volume III, item 6, and Volume III item 9.c in 
record in record. 
11 Woodburn UGB Justification Report, October 2005. p. 24, p. 26.  Volume VI, Exhibit 5-B in record. 
12 Woodburn Economic Opportunities Analysis,” May 2001, pp. 4-8, 4-9 and “Site Requirements for 
Woodburn Target Industries, October 20, 2003, p. 4.  Volume III, item 6, and Volume III item 9.c in record 
in record.   
13 Woodburn UGB Justification Report, October 2005. p. 24, p. 26.  Volume VI, Exhibit 5-B in record. 
14 Buildable Lands Inventory, July 2005.  p.4.  Volume VI, item 4-E in record. 
15 Woodburn UGB Justification Report, October 2005. p. 85.  Volume VI, Exhibit 5-B in record. 
16 Woodburn UGB Justification Report, October 2005. p. 22.  Volume VI, Exhibit 5-B in record. 
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Nonetheless, the Woodburn’s economic development strategy relies upon the inclusion of 
large parcels of land in the UGB to attract new employers.   As noted above, the city has 
even excluded land that might be used for expansion of existing industries from its 
inventory of buildable industrial land.17  
 
The largest of the new large parcels is a 125-acre parcel of prime farmland intended to 
lure a “silicon chip fabrication plant.”18  This is an industry that is shrinking, not 
growing, in the United States and the Pacific Northwest.  Since 2000, the silicon chip 
industry in the northwest has closed many plants and retains significant unused capacity.   

                                                

 
The February 16, 2005 memorandum the city relied on in reaching its decision speculates 
that, “the silicon chip industry may recover during this period… [or] that there may be 
other emerging industries that require such a large site.”19   The city does not explain why 
a silicon chip fabrication plant could be “reasonably expected to locate in the planning 
area.” (OAR 660-009-0015, emphasis added)   
 
There is not an adequate factual basis to conclude that a silicon chip fabrication plant is 
likely to locate in Woodburn over the planning period.  Large blocks of prime farmland 
cannot be included in the UGB based on such speculative target industries.20 
 
The city has found that in Woodburn, “Many commercial and industrial buildings are 
boarded up.”21  An economic development strategy that ignores this existing capacity 
turns its back on those areas of town most in need of economic revitalization.   
 
At the hearing before the City Council on March 28th, 2005, the consultant conceded that 
he did not consider vacant or underutilized industrial buildings as having any capacity to 
accommodate need, unless the value of the buildings was lower than the value of the 
land.22   Although not considered by the city, existing vacant and underutilized 
development can accommodate a considerable number of jobs, as illustrated by other 
testimony at the hearing.  
 

 
17 Woodburn UGB Justification Report, October 2005. p. 22.  Volume VI, Exhibit 5-B in record. 
18 “Woodburn Economic Opportunities Analysis,” May 2001, pp. 4-8, 4-9 and “Site Requirements for 
Woodburn Target Industries, October 20, 2003, p. 3.  Volume III, item 6, and Volume III item 9.c in record 
in record. 
19 Winterbrook Memorandum, February 16, 2005, p. 6.  Volume IV, item 4.i, Exhibit C in record 
20 Even if the purported need for a flat, vacant, 125-acre industrial parcel acres was justified it could be 
accommodated within existing UGB on tax lot 052W13 00100, a vacant 141.56 parcel.  This flat, vacant 
parcel is within the existing Urban Growth Boundary, in an unincorporated area southwest of the city limits 
and currently has no city zoning. It is general vicinity of the proposed Southwest Industrial Reserve.  Given 
that it meets the site requirements laid out for target industries and given Goal 14 requirements for 
maximum efficiency of land use within and on the fringe of the existing urban area it seems like a logical 
place for the City to plan for industrial development.  The City has not explained why it is instead planned 
for residential uses. 
21 Winterbrook Memorandum, February 16, 2005, p. 7.  Volume IV, item 4.i, Exhibit C in record. 
22 Technical Report 1, p. 4.  Volume III, item 5.b in record 
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At that hearing, evidence was presented of numerous vacant and available industrial 
buildings within Woodburn that Winterbrook considered to have no capacity.  Ray Clor, 
from the Salem Economic Development Corporation (SEDCOR), testified that one of 
these, a vacant 137,500 square foot building, had been recently purchased by Universal 
Forest Products and will soon be providing industrial jobs.   This is an illustration of one 
of the ways that existing developed industrial land accommodates new jobs and industry. 
 
In response, the consultant, Mr. Winterowd, attempted to justify his decision to not 
consider vacant industrial buildings.  He said, “Nobody knows how to ascribe jobs to 
vacant buildings.”  This is a curious statement, given that Winterowd’s subconsultant, 
EcoNorthwest, does exactly this in other communities by estimating square feet per 
employee and then calculating the number of employees that can be accommodated in a 
given amount of building space. 
 
In other Economic Opportunities Analyses recently prepared for the City of McMinnville 
and the City of Salem, EcoNorthwest concluded that some employment growth can be 
accommodated in vacant buildings on non-residential land, and that 650 square feet of 
built space will accommodate one industrial employee.23  In those other analyses, 
EcoNorthwest also assumed that 5% of industrial job growth will occur on non-industrial 
land, that 7% of industrial job growth will be absorbed by firms adding employees 
without expanding space, and that redevelopment will accommodate an additional 5% of 
industrial job growth.  None of these assumptions was applied in Woodburn. 
 
For the foregoing reasons, Woodburn has included too much industrial land within its 
UGB.   
 
Goal 2 requires that plans have an adequate factual basis and be coordinated with other 
affected jurisdictions.  Because there is not an adequate factual basis for the amount of 
industrial land included within Woodburn’s UGB and because the inclusion of this 
industrial land has not been adequately coordinated with other affected jurisdictions, the 
submitted plan amendments violate Goal 2. 
 
Goal 14 requires that Urban Growth Boundaries be based upon demonstrated need.  
Because there is no demonstrated need for the amount of industrial land included within 
the UGB and because the city does not expect the included land to develop over the 
planning period the submittal violates Goal 14. 
 
Remedy:  For these reasons, the Department should remand the submittal with 
instructions to remove industrial lands included within the UGB expansion because they 
were included without an adequate factual basis, without adequate coordination, and 
without demonstrated need.  
 
 

                                                 
23 At 650 sq. ft./employee this one existing building will accommodate 211 jobs, about 2.5% of 
Woodburn’s projected job growth. 
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OBJECTION 2:  LOCATION OF INDUSTRIAL LAND INCLUDED WITHIN 
THE UGB EXPANSION 
 
In addition to our concerns regarding the amount of industrial land within Woodburn’s 
proposed UGB expansion, we also have serious concerns regarding its location.   
 
ORS 197.298 establishes the priorities for inclusion of land within a UGB.  Under this 
statute, if farmland must be included, land of lower soil classification must be included 
before land of higher classification unless: 
 

 a) Specific types of identified land needs cannot be reasonably 
accommodated on higher priority lands; 
 (b) Future urban services could not reasonably be provided to the 
higher priority lands due to topographical or other physical constraints; or 
 (c) Maximum efficiency of land uses within a proposed urban 
growth boundary requires inclusion of lower priority lands in order to 
include or to provide services to higher priority lands. 

 
Similar criteria are found in Goal 14. 
 
The city has included hundreds of acres of prime farmland within its expanded UGB, 
instead of the predominantly non-prime soils south of Parr Road between Boones Ferry 
Road and I-5.  These poorer soils are suitable for industrial use, are immediately adjacent 
to land that would be included in the UGB in this proposal, and are in close proximity to 
the proposed southern arterial and Butteville Road.  As the Oregon Department of 
Agriculture stated in written testimony: 
 

“The department is concerned especially with the proposed expansions 
located west of Interstate 5 and north of the existing UGB.  Both of these 
areas include prime farmland and Class II soils.  Based on the soils 
priority established by both Goal 14 and the statute, the best place for any 
justified expansion onto agricultural land would be south of the existing 
UGB between I-5 and Boones Ferry Road.  This area includes large tracts 
of “poorer” Class III soils.”24 

 
 
The city rejected inclusion of this large block of vacant flat parcels for industrial uses for 
two reasons.25   
 
First, the city concludes that with inclusion of the prime farmland west of I-5 there is 
enough industrial land.  The city maintains that this prime farmland west of the freeway  
(also known as the Opus site) must be included so that land east of the freeway can 
access I-5 via Butteville Road.   
 

                                                 
24 Volume V.  Item 7. Exhibit B-103 
25 Woodburn UGB Justification Report, October 2005. p. 52-53.  Volume VI, Exhibit 5-B in record. 
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The Department should reject this conclusion.  Proposed industrial land east of the 
freeway does not need to use land west of the freeway to access I-5.  Traffic from those 
lands can also access the interchange via the planned Stacey Allison Dr. Extension, 
which fronts the east side of I-5, does not pass through any residential neighborhoods and 
connects to the proposed South Arterial.26   In fact, when the extension and arterial are 
completed, this will be a more direct route to the interchange than crossing over the 
freeway to Butteville Rd. 
 
Second, the city concludes that these parcels are “too far from the I-5 interchange to be 
attractive to targeted industries.”  The Department should reject this conclusion as well.   
 
The list of target industries prepared for Woodburn by EcoNorthwest is identical to the 
list of target industries they prepared for McMinnville.27  McMinnville is least 30 miles 
from the nearest freeway interchange.  How can the consultant team assert that the target 
industries will not consider sites in Woodburn that are over two miles from the 
interchange, when they believe the same target industries will consider sites in 
McMinnville, 30 miles from a freeway interchange? 
 
The October 2005 Woodburn UGB Justification Report states that a locational criterion 
was applied in 2003 that eliminated sites over two miles from the I-5 interchange.28  
However, this criterion does not appear in the October 2003 Site Requirements for 
Woodburn Target Industries (Volume III. Exhibit 9.c in record).   
 
For certain of the target industries, such as Trucking and Warehousing, access to a major 
interstate is listed as a key locational requirement.  For other target industries, such as 
Business Services or Non-Depository Credit Institutions, there is no such locational 
requirement noted.  In fact, for these and several other target industries, the October 2003 
Site Requirements for Woodburn Target Industries lists downtown, mixed-use and/or 
other commercial areas as appropriate locations.   
 
The 2-mile criterion is arbitrary.  Woodburn and its consultants have not explained why 2 
miles is the magic distance, rather than 3 miles or 1 mile.  Distance does not equal 
accessibility or time of travel.   
 
Woodburn and its consultants have also not explained why all target industries have an 
identical need to be within the same distance of the interchange.  Woodburn contends that 
Metro applied a similar 2-mile criterion for industrial land in 2004.  The city has failed to 
fully explain Metro’s action.  Metro determined that while some industries required a 
location within two miles of an interchange, other industries did not.  These other 
industries include some of the industries Woodburn has targeted.   
 

                                                 
26 See attached map from record and various other transportation maps in record 
27 See attached excerpts from McMinnville and Woodburn Economic Opportunity Analyses. 
28 Woodburn UGB Justification Report, October 2005. p. 25.  Volume VI, Exhibit 5-B in record. 
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The area of higher-priority soils south of Parr Road towards Gervais can reasonably 
accommodate some portion of Woodburn’s identified industrial land needs.  The 
Department should reject the conclusion that it cannot. 
 
Because Woodburn has incorrectly included prime farmland in the UGB while excluding 
non-prime farmland that can reasonably accommodate some of the identified land needs, 
the submittal violates ORS 197.298 and Goal 14. 
 
Remedy:  For these reasons, the Department should remand the submittal with 
instructions to remove the prime agricultural soils west of I-5 included within the UGB 
expansion and replace them with predominantly Class III soils south towards Gervais. 

 
Sincerely, 

 
 

Sid Friedman 
 
Attachments:  1. Testimony of 1000 Friends of Oregon to Woodburn City Council and 

to Marion County with selected attachments:  
a. Target Industries from McMinnville and Woodburn Economic 
Opportunity Analyses submitted at Marion County public hearing 

   b. Soil maps submitted at Woodburn public hearing 
  c. Transportation Map submitted at Marion County public hearing 
     2. Marion County Comprehensive Plan Map 

 
Cc:  (w/o attachments) 
 City of Woodburn 
 Marion County  
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 
 

1000 FRIENDS OF OREGON; FRIENDS 
OF MARION COUNTY; LOLITA CARL; 
KATHLEEN CARL; DIANE 
MIKKELSON; CARLA MIKKELSON; 
and MARION COUNTY FARM 
BUREAU, 
 
 Petitioners, 
 
  v.  
 
LAND CONSERVATION AND 
DEVELOPMENT COMMISSION; OPUS 
NORTHWEST, LLC; CITY OF 
WOODBURN; FESSLER FAMILY, LLC; 
MARION COUNTY; AND 
RENAISSANCE CUSTOM HOMES, 
LLC, 
 
 Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
Court of Appeals No.: A135375 
 
 
 
Review of Order No. 07-WKTASK-001720 
of the Land Conservation and Development 
Commission 

 
 

PETITIONERS’ OPENING BRIEF 
 
 

Mary Kyle McCurdy, OSB #883530 
1000 Friends of Oregon 
534 SW 3rd Ave., Suite 300 
Portland, OR 97204 
503-497-1000 Phone 
 Attorney for Petitioners 

Richard D. Wasserman, OSB #791210 
Department of Justice, Appellate Division 
1162 Court Street NE  
Salem, OR 97301 
503-378-4402 Phone 
 Attorney for Respondent LCDC 
 

Jane Ellen Stonecipher, OSB #773623 
Marion County Legal Counsel 
555 Court Street NE 
PO Box 14500 
Salem, OR 97309 
503-588-5220 
 Attorney for Respondent Marion Co. 
 

N. Robert Shields, OSB #793921 
Jonathan Stuart, OSB #055598 
Woodburn City Attorney’s Office 
270 Montgomery Street 
Woodburn, OR 97071 
503-982-5228 
 Attorney for Resp. City of Woodburn 
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March 2008 

Brian Moore, OSB #043668 
Saalfeld Griggs, PC. 
250 Church St., SE Ste. 300 
PO Box 470 
Salem, OR 97308 
503-399-1070 
 Attorney for Resp. Fessler Family LLC 

Corinne C. Sherton, OSB #810092 
Johnson & Sheron, PC 
247 Commercial St. NE, Suite 205 
Salem, OR 97301 
503-391-7446 
 Attorney for Resp. Opus Northwest 

LLC. 

Roger Alfred, OSB #935009 
Perkins Coie LLP 
1120 NW Couch Street, 10th Floor 
Portland, OR 97209 
503-727-2000 
 Attorney for Resp. Renaissance Homes. 

 

 

                                      Agenda Item 4 - Attachment E 
                             January 12-13, 2011 LCDC Meeting 
                                                                Page 36 of 123



Table of Contents 

Table of Contents ................................................................................................................. i 

Table of Authorities ........................................................................................................... iii 

I Statement of the Case .....................................................................................................1 

A. Nature of the Proceeding and Relief Sought ............................................................1 

B. Nature of the Judgment Sought to be Reviewed.......................................................1 

C. Statutory Basis for Appellate Jurisdiction ................................................................1 

D. Nature of and Jurisdictional Basis for Agency Action .............................................1 

E. Questions Presented on Appeal ................................................................................2 

F. Summary of Arguments............................................................................................2 

G. Summary of Facts .....................................................................................................3 

II. Petitioners’ Standing ......................................................................................................6 

III. Assignments of Error......................................................................................................7 

FIRST ASSIGNMENT OF ERROR ...................................................................................7 

The Commission erroneously interpreted provisions of law (Goal 14, Goal 9, Goal 2, Part 
I, and OAR chapter 660, divisions 9 and 24), made a decision not supported by 
substantial evidence, and acted inconsistently with official agency position in approving 
the City of Woodburn’s determination of the amount of acres by which the City expanded 
its UGB. ...............................................................................................................................7 

A. Preservation of Error.................................................................................................7 

B. Standard of Review...................................................................................................8 

ARGUMENT ...................................................................................................................8 

SECOND ASSIGNMENT OF ERROR ............................................................................24 

The Commission erroneously interpret provisions of law (ORS 197.298, Goals 14 and 9, 
and OAR chapter 660 divisions 9 and 24) and make a decision not supported by 
substantial evidence, in approving the City of Woodburn’s proposal to expand its UGB 
onto certain lands planned and zoned for exclusive farm use, rather than onto other, 
higher priority lands. ..........................................................................................................24 

                                      Agenda Item 4 - Attachment E 
                             January 12-13, 2011 LCDC Meeting 
                                                                Page 37 of 123



ii 

A. Preservation of Error.............................................................................................. 24 

B. Standard of Review................................................................................................ 24 

ARGUMENT ................................................................................................................ 25 

THIRD ASSIGNMENT OF ERROR ............................................................................... 40 

The Commission erroneously applied Goal 14, in particular boundary location factor (3), 
in failing to analyze and compare the economic impact on the agricultural industry of 
Woodburn and the region, of removing large parcels of prime farm land from production 
and including that land in the UGB. ................................................................................. 40 

A. Preservation of Error.............................................................................................. 40 

B. Standard of Review................................................................................................ 40 

ARGUMENT ................................................................................................................ 41 

IV. CONCLUSION........................................................................................................... 45 

Excerpt of Record 

Appendicies 

1. Map of Eight Study Areas 

2. Map of Woodburn Periodic Review Amendments 

3. DLCD Memo re: Tips for conducting an economic opportunities analysis 

4. Map of Project Delineation Alternatives 

5. Map of Woodburn soils – Non-irrigated 

                                      Agenda Item 4 - Attachment E 
                             January 12-13, 2011 LCDC Meeting 
                                                                Page 38 of 123



Table of Authorities 

Cases 

1000 Friends of Oregon v. City of North Plains, 27 Or LUBA 373, aff’d 130 Or App 406, 

882 P2d 1130 (1994) ......................................................................................................26 

1000 Friends of Oregon v. Metro (Ryland Homes), 174 Or App 406, 126 P3d 151 (2001)

........................................................................................................................................28 

BenjFran Development v. Metro Service Dist., 17 Or LUBA 30 (1988), aff’d 95 Or App 

22, 767 P2d 467 (1989) ......................................................................................10, 13, 23 

City of West Linn v. LCDC, 201 Or App 419, 119 P3d 285 (2005) ............................27, 28 

D.S. Parklane Development, Inc. v Metro, 165 Or App 1, 994 P2d 1205 (2000) .27, 28, 31 

DLCD v. Douglas County, 36 Or LUBA 26 (1999) ....................................... 23, 26, 27, 28 

DLCD v. Yamhill County, 99 Or App 441, 783 P2d 16 (1989) .........................................14 

Hildenbrand v. City of Adair Village, 217 Or App 623, __P3d __ (2008)........................18 

Home Depot U.S.A. Inc. v. City of Portland, 169 Or App 599, 10 P3d 316 (2000)..........21 

Port of St. Helens v. LCDC, 165 Or App 487, 996 P2d 1014 (2000)................................14 

Residents of Rosemont v. Metro, 173 Or App 321, 21 P3d 1108 (2001).....................31, 38 

Statutes 

ORS 183.482............................................................................................................8, 24, 40 

ORS 197.247................................................................................................................27, 30 

ORS 197.626........................................................................................................................1 

ORS 197.628........................................................................................................................1 

ORS 197.629......................................................................................................................15 

ORS 197.633........................................................................................................................1 

ORS 197.644........................................................................................................................1 

ORS 197.650....................................................................................................................1, 6 

ORS 197.732................................................................................................................27, 29 

ORS 215.243......................................................................................................................10 

ORS 215.283......................................................................................................................39 

ORS 215.710......................................................................................................................26 

Rules 

                                      Agenda Item 4 - Attachment E 
                             January 12-13, 2011 LCDC Meeting 
                                                                Page 39 of 123



iv 

OAR 660-004-0010........................................................................................................... 29 

OAR 660-009-0000........................................................................................................... 13 

OAR 660-009-0005(10) .............................................................................................. 12, 13 

OAR 660-009-0005(13) .............................................................................................. 10, 12 

OAR 660-009-0015(2) ...................................................................................................... 21 

OAR 660-009-0020(2) ...................................................................................................... 13 

OAR 660-009-0025......................................................................................... 10, 12, 13, 21 

OAR 660-021-0000........................................................................................................... 29 

OAR 660-024-0030............................................................................................................. 9 

OAR 660-024-0040 (1), (2), (4), (5), (6), (7), (8), (9) ........................................................ 9 

OAR 660-024-0050................................................................................................. 9, 22, 26 

OAR 660-024-0070(2) ........................................................................................................ 9 

State Goals 

Goal 11 .............................................................................................................................. 10 

Goal 3 ................................................................................................................................ 10 

Goal 4 ................................................................................................................................ 10 

Goal 5 ................................................................................................................................ 10 

 

                                      Agenda Item 4 - Attachment E 
                             January 12-13, 2011 LCDC Meeting 
                                                                Page 40 of 123



I Statement of the Case 

A. Nature of the Proceeding and Relief Sought 

This is an appeal of an order of the Land Conservation and Development 

Commission (LCDC or Commission), issued on February 14, 2007.  The order is 07-

WKTASK-001720, entitled “In the Matter of Periodic Review Task 2 and the 

Amendment of the Urban Growth Boundary for the City of Woodburn.”   

The order approves a periodic review work task, including an urban growth 

boundary amendment (UGB), submitted by the City of Woodburn pursuant to ORS 

197.633 (periodic review), ORS 197.626 (UGB expansion), and OAR chapter 660, 

division 025 (periodic review). 

The petitioners seek reversal and remand of certain portions of the Commission’s 

decision. 

B. Nature of the Judgment Sought to be Reviewed 

The judgment is a final order of the Land Conservation and Development 

Commission. 

C. Statutory Basis for Appellate Jurisdiction 

The Court of Appeals has jurisdiction over this appeal pursuant to ORS 197.650. 

D. Nature of and Jurisdictional Basis for Agency Action 

The Commission has jurisdiction over local government decisions concerning 

periodic review of comprehensive land use plans and regulations, pursuant to ORS 

197.628 -.644.  LCDC has jurisdiction over local government decisions to expand a UGB 

by 50 or more acres, if the relevant city has a population over 2,500 persons, which 

Woodburn has, pursuant to ORS 197.626. 
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E. Questions Presented on Appeal 

Did the Commission erroneously interpret provisions of law (statewide planning 

Goals 2, 9, and 14 and OAR chapter 660, divisions 9 and 24), make a decision not 

supported by substantial evidence, and make a decision inconsistent with agency official 

position, in approving the amount of acres allegedly needed for industrial use in the 

expansion of the Woodburn urban growth boundary (UGB)? 

Did the Commission erroneously interpret provisions of law (ORS 197.298, Goals 

9 and 14, and OAR chapter 660, divisions 9 and 24) and make a decision not supported 

by substantial evidence, in approving Woodburn’s proposal to expand its UGB onto 

certain lands planned and zoned for exclusive farm use, rather than onto other, higher 

priority lands? 

Did the Commission erroneously apply Goal 14, in particular boundary location 

factor (3), in failing to analyze and compare the economic impact on the agricultural 

industry of Woodburn and the region, of removing large parcels of high value farm land 

from production and including that land in the UGB? 

F. Summary of Arguments 

 In approving Woodburn’s proposed expansion of its UGB, the Land Conservation 

and Development Commission approved too many acres for industrial use.  And even if 

the number of acres allegedly needed for industrial use is accurate, the Commission 

approved designation of the wrong lands.  In doing so, the Commission erroneously 

interpreted provisions of law and made a decision not supported by substantial evidence.  

This had several results contrary to Oregon land use planning laws:  inclusion in the 

Woodburn UGB of far more land than the city is projected to need over the next 20 years, 
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inclusion of some of the best farm land in Oregon, and skipping over suitable lands inside 

the Woodburn UGB. 

G. Summary of Facts 

 The city of Woodburn began the periodic review and update of its comprehensive 

plan and zoning ordinances in 1997.   Its periodic review was designed to update the 

city’s planning documents through the year 2020.   This consisted of several “Tasks” 

addressing a variety of planning issues, most of which have been submitted to and 

approved by the Department of  Land Conservation and Development without any 

objection.  (Rec. Item 2, p. 15)   However, petitioners objected to Task 2, titled 

“Commercial and Industrial Lands Inventory,” and the accompanying UGB amendment. 

  To initiate its periodic review, the City adopted a population projection of 

34,919 persons by the year 2020.  (Rec. Item 10, p. 614)   The city then translated that 

population forecast into a need for housing and jobs, concluding that Woodburn would 

have 18,762 jobs by 2020. (Rec. Item 4, p. 541) This is double the portion of Marion 

County’s job growth that has historically located in Woodburn.1  (Rec. Item 6, p. 102 and 

fn. 2) 

In its decision, the Commission accepted Woodburn’s use of a “targeted 

industries” methodology to estimate the city’s future industrial land needs, as described 

in the city’s Economic Opportunities Analysis2 and Economic Development Strategy.3  

                                                 
1 In 2000, Woodburn had 10,388 jobs, or 7.9% of all the jobs located in Marion County.    
(Rec. Item 10, p. 1028; Supp. Rec. Vol. III, pp. 182, 184)  Adding 8,374 new jobs by 
2020 means capturing 23% of all county job growth during that period, giving Woodburn 
approximately 15% of all county employment in the year 2020.  (Rec. Item 2, p. 18-19; 
Item 4, p. 54) 
2 The Woodburn Economic Opportunities Analysis of May 2001, by ECONorthwest, is 
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(Rec. Item 2, pp. 15, 19)    The city aspires to higher wage jobs.  (Rec. Item 5, p. 66)  

Under this methodology, the city targeted higher-paying industries that might locate in 

Woodburn, based on the city’s “comparative economic advantages and local policy 

objectives.”  (Rec. Item 10, pp. 1378-79)   The primary economic advantages of 

Woodburn, according to the city,  are its location on Interstate 5, and the “availability of 

large tracts of flat land” near I-5; lands that are currently outside the UGB and zoned for 

exclusive farm use.  (Rec. Item 10, Woodburn UGB Justification Report, pp. 1378-79) 

The city identified 13 target industries (Rec. Item 10, p. 1280, Table 3; pp. 1389-

95; Item 5, pp. 72-76) and determined that it needed 42 additional sites to accommodate 

these industries.   The City examined eight study areas around its UGB, referred to as 

SAs 1-8.  (See map, App. 1; Rec. Item 2, p. 16; Item 10, p. 1414, Table 12)   

The city proposed, and the Commission approved, a UGB expansion of 979 gross 

acres, including 409 acres for employment use, all of which is expected to be industrial in 

nature.   (Rec. Item 2, p. 15; Item 10, p. 1416, Table 14; see map, App. 2)  The majority 

of the proposed industrial land expansion is in the Southwest Industrial Reserve (SWIR).  

(Rec. Item 2, p. 15)   

The SWIR is itself made up of two sections.  One section is the “Southwest,” also 

called Study Area 7 (SA-7).  SA-7 contains both Class II and III soils, but is 

predominantly Class III soils.  (Rec. Item 2, p. 24; Item 10, p. 1437)  The city studied 604 

acres of SA-7, but brought in only the northern 433 acres.  (Rec. Item 10, p. 1414, Table 

 
located at Rec. Item 10, pp. 1017-1075. 
3 The Woodburn Economic Development Strategy of June 2001, by ECONorthwest, is 
located at Rec. Item 10, p. 615; pp. 699-744. 
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12 and P. 1416, Table 14)  This brief will refer to the included portion of SA-7 as “SA-7 

North.” 

 This included area, SA-7 North, lies south of the current city and east of Interstate 

5.   Parr Road runs though the center of  SA-7 North.  The portion of SA-7 North that is 

west of Evergreen Road is in the SWIR; the portion east of Evergreen is planned for 

residential use.  The Woodburn TSP contemplates Evergreen will be improved to arterial 

standards.  The South Arterial runs just inside the southern border of SA-7 North.   

Together, these two arterials are designed to serve the industrial lands of all of SA-7.  

(App. 1 and 2; Rec. Item 11, p. 1479; Rec. Item 10, p. 1436-37, 1451)   The petitioners 

have not objected to inclusion of SA-7 North in the UGB, if there is a need.   

South of and directly adjacent to the portion of SA-7 North that is in the SWIR is 

an extensive area of predominantly class III soils.  (Rec. 10, p 1421; map at App. 5)  And, 

south of and directly adjacent to the portion of SA-7 North that is included in the UGB 

for residential uses is another 171 acres with significant concentrations of class III and IV 

soils.  It is located south of the planned South Arterial.  (App. 1, 2, 4, and 5; Rec. Item 10, 

p. 1414, Table 12 and p. 1416, Table 14)  Neither of these areas was included in the 

UGB.  This brief will refer to these excluded areas as “SA-7 South.” 

The other section of the SWIR is located across Interstate 5, on the west side, and 

separated from most of the city.  It is part of the former Study Area 8; the remaining part 

that is proposed for inclusion in the UGB is known as the Opus property.  The Opus 

property is 130 gross acres, and lies between I-5 and Butteville Road to the west.  (Rec. 

Item 10, pp. 1416, Table 14 and 1455; App. 2)   The Opus property is prime, Class II 

farm land.  (App. 5, Rec. Item 11, p. 1481; Item 10, p. 1442)    
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 Agriculture in Oregon is a multi-billion dollar industry, and Marion County ranks 

#1 among counties in gross agricultural sales.  Agriculture is a traded-sector industry, 

whose value in the state and in Marion County has been increasing every year.   

Agricultural sales in Marion County alone topped half a billion dollars in 2005.  (Rec. 

Item 6, p. 101)  As the Marion County Farm Bureau stated, “Agricultural land is 

industrial land, land that is supporting a successful portion of our county’s economy.”  

(Rec. Item 6, p. 162)  

If there is a need for additional land in the UGB, the petitioners have argued that 

SA-7 South should be included, rather than the Opus site.  The soils on SA-7 South are 

less valuable, and the location of SA-South will not cause as adverse an impact on 

agriculture in the region as inclusion of the Opus property.  (Rec. Item 10, p. 1439) 

II. Petitioners’ Standing 

The petitioners’ statutory and constitutional standing is described in their 

affidavits filed with the Petition for Judicial Review.  It is also demonstrated in their 

participation at every stage of the periodic review of Woodburn’s comprehensive plan, 

including the urban growth boundary evaluation, through oral and written testimony, as 

required by ORS 197.650(1)(a).  (Rec. Item 6, pp. 99-157, 159-60, 161-63, 165-67, 169-

72;  Supp. Rec4. Vol. IV, pp. 1518, 1521, 1527, 1549; Vol. V, pp. 371, 409, 595, 732, 

735, 739;  Corrections to Supp. Rec. Item 3, p. 908; LCDC hearing transcript of January 

25, 2007 in the Supp. Rec. Transmittal pp. 22-42)  

 
4 In this brief we will use “Supp. Rec.” to refer to the supplemental record filed by the 
Department of Land Conservation and Development, which is titled “Legislative 
Amendment 05-01 Record,” and contains five volumes, numbered I-V. 

                                      Agenda Item 4 - Attachment E 
                             January 12-13, 2011 LCDC Meeting 
                                                                Page 46 of 123



III. Assignments of Error 

INTRODUCTION 

Evaluation and expansion of an urban growth boundary requires application of 

several interrelated statutes, statewide land use Goals, and administrative rules: ORS 

197.298, Goal 14, and OAR chapter 660, division 24.  The city of Woodburn opted to 

complete its periodic review under the new Goal 145 and its accompanying 

administrative rule.6  Because the city was also evaluating its need for employmen

Goal 9 (Economic Development) and its administrative rule, OAR chapter 660, division

9, are also applica

t land, 

 

ble.  

                                                

FIRST ASSIGNMENT OF ERROR 

The Commission erroneously interpreted provisions of law (Goal 14, Goal 9, 
Goal 2, Part I, and OAR chapter 660, divisions 9 and 24), made a decision not 
supported by substantial evidence, and acted inconsistently with official agency 
position in approving the City of Woodburn’s determination of the amount of acres 
by which the City expanded its UGB. 
 
A. Preservation of Error 

 The petitioners raised this issue in testimony and as objections and exceptions 

throughout the proceedings before the city and the Commission.  (Rec. Item 6, pp. 101-

05, 109-13, 118-20, 122-3, 138-39, 142-50, 159-60, 161-63, 165-67, 171)  The 

Commission recognized these objections and exceptions and responded to them.  (Rec. 

 
5 Rec. Item 10, p. 1372. 
6 Goal 14 was amended, effective April 28, 2006.  The new Goal 14 and OAR chapter 
660, division 24 were designed to clarify and streamline the existing Goal 14 process, not 
to change it substantively.  The department’s website describes the new Goal 14 
administrative rules as follows: “The adoption of the new rules culminated more than two 
years of work to clarify and streamline the UGB amendment process.”  
http://www.oregon.gov/LCD/rulemaking_2005-07.shtml.  Therefore, case law on old 
Goal 14 is largely relevant to interpretation of new Goal 14. 
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Item 2, pp. 17-23;  Item 3, pp. 29-31) 

B. Standard of Review 

This court reviews an order of the Land Conservation and Development 

Commission to find if the agency erroneously interpreted a provision of law, acted 

outside the range of its discretion or inconsistently with official agency position or 

practice, acted in violation of statute or the constitution, or adopted an order that is not 

supported by substantial evidence.  ORS 183.482(8).  

ARGUMENT 

 The petitioners contend that the Commission approved an expansion of the 

Woodburn UGB by substantially more land than the City demonstrated is needed for 

industrial uses over the 20-year planning period of the urban growth boundary. 

 Statewide Planning Goal 14, Urbanization, is designed to “accommodate urban 

population and urban employment inside urban growth boundaries.”   The new Goal 14 is 

explicitly divided into “Land Need” and “Boundary Location” factors.  A local 

government evaluating its UGB must first determine whether there is a need for 

additional land in its UGB, based on a 20-year planning period for the UGB.   The two 

“Land Need” factors provide (emphasis added): 

“Establishment and change of urban growth boundaries shall be based on the 
following:  
(1) Demonstrated need to accommodate long range urban population, consistent 
with a 20-year population forecast coordinated with affected local governments; 
and   

(2) Demonstrated need for housing, employment opportunities, livability or uses 
such as public facilities, streets and roads, schools, parks or open space, or any 
combination of the need categories in this subsection (2).” 

 The Goal 14 rule is explicit that the UGB must be based on a 20-year population 
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forecast, and that the UGB must provide land for employment and housing needs over 

that 20-year period, no more and no less.  OAR 660-024-0040 (1)  provides: 

“The UGB must be based on the adopted 20-year population forecast for the urban 
area described in OAR 660-024-0030, and must provide for needed housing, 
employment and other urban uses such as public facilities, streets and roads, 
schools, parks and open space over the 20-year planning period consistent with the 
land need requirements of Goal 14 and this rule.” 

 The rule states that at periodic review, a UGB must provide employment lands for 

a 20-year period:    

“When evaluating or amending a UGB, a local government must inventory land 
inside the UGB to determine whether there is adequate development capacity to 
accommodate 20-year needs determined in OAR 660-024-0040.  * * * For 
employment land, the inventory must include suitable vacant and developable land 
designated for industrial or other employment use….”  

OAR 660-024-0050(1). 

This 20-year planning period for all urban land needs inside a UGB is repeatedly 

reinforced throughout the Goal 14 rule.  See OAR 660-024-0030(3), (4) (“safe harbors” 

for 20-year population forecasts), OAR 660-024-0040(2) (determining when to 

commence 20-year planning period); 660-024-0040(4)  (20-year period for residential 

land need); 660-024-0040(5)  (20-year period for employment land need); 660-024-

0040(6)  (20-year period for transportation and public facilities land needs); 660-024-

0040(7) , (8) , (9)  (safe harbors for calculating 20-year residential, employment, and 

public facilities land needs); 660-024-0050 (accommodating 20-year land need inside 

UGB); 660-024-0070(2) (UGB adjustments must maintain 20-year land supply). 

Statewide planning Goal 9, Economic Development, complements Goal 14.  Goal 

9 and its administrative rule direct and guide cities in how to assess their economic 

development needs and potential, inventory their employment lands, and provide land to 
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meet their employment needs, within a 20-year UGB.  The Goal 9 rule defines “total land 

supply” inside a UGB as “the supply of land estimated to be adequate to accommodate 

industrial and other employment use for a 20-year planning period.” OAR 660-009-

0005(13); see also OAR 660-009-0025 (2) . 

In Oregon’s land use planning program, the state legislature balanced urban and 

rural land needs by providing a 20-year UGB, in recognition of the importance of the 

agriculture industry to the state’s economy and the irreplaceability of the land that 

supports that industry.  ORS 215.2437  This court has also observed “ ‘the obvious 

overlap[] between the two [need] factors,’” and that an undue “emphasis on the 

‘employment opportunities’” of factor 2 of Goal 14 can lead a jurisdiction to incorrectly 

“disregard the standards of the other goals which are incorporated into factor 1, e.g., the 

resource land preservation and orderly urbanization requirements of Goals 3, 4, 5, Goal 

11 and 14.”  BenjFran Dev. v. Metro Service Dist., 95 Or App 22, 27, 767 P2d 467, 

(quoting Land Use Board of Appeals decision in same case, 17 Or LUBA 30 (1989)).  

Finally, the Department’s own guidance on Goal 9 and the Goal 9 rule explains 

that the UGB may contain only a 20-year land supply for employment uses: 

“Goal 9 requires that a 20-year land supply provide a diverse range of site sizes, 
types, and locations to meet the needs projected through the Economic 

 
7 ORS 215.243 states: 
“(2) The preservation of a maximum amount of the limited supply of agricultural land is 
necessary to the conservation of the state’s economic resources and the preservation of 
such land in large blocks is necessary in maintaining the agricultural economy of the state 
and for the assurance of adequate, healthful and nutritious food for the people of this state 
and nation. 

“ (3) Expansion of urban development into rural areas is a matter of public concern 
because of the unnecessary increases in costs of community services, conflicts between 
farm and urban activities and the loss of open space and natural beauty around urban 
centers occurring as the result of such expansion.” 
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Opportunities Analysis process. The Goal 9 administrative rules do not authorize 
the designation of more than a 20-year land supply, nor do they supersede the 
requirements of other goals such as Goal 14.” 

(April 13, 2006 Memo to Cities, Counties, and Interested Persons from DLCD, Economic 
Development Team, at Rec. Item 6, p. 103; App. 3; 
http://www.oregon.gov/LCD/docs/economicdevelopment/tips_for_cond_econ_opp_analy
sis.pdf) 

 The Commission violated Goals 9 and 14, both in the amount of employment land 

it approved in the expanded UGB, and in the way it accounted for employment land in 

the existing UGB. 

Amount of Employment Land Included in Expanded Urban Growth Boundary  

 Woodburn proposed, and the Commission approved, a UGB expansion containing 

at least double the amount of employment land needed for the 20-year UGB.  (Rec. Item 

2, p. 15)  The Commission’s decision is legally flawed. 

First, the city admits it included more than a 20-year supply of land for industrial 

use, and the Commission does not dispute this fact.  In its Buildable Lands Inventory, 

adopted as part of this decision, the city stated:  “Not all of the industrial land proposed 

by this plan is expected to develop by 2020.”  (Rec. Item 10, p. 1169)    In its UGB 

Justification Report, the city concluded:  “It is possible that some [employment] sites 

may not fully develop during the planning period.”  (Rec. Item 10, p. 1392)   And, in its 

testimony before the Commission, the city flatly stated this again:  “We said that if we 

have all the employment that we expect to have, there will be 200 developed acres of the 

400 we are developing.”  (Transcript of January 25, 2007 LCDC hearing, Rec. Item 2, p. 

51, lines 14-15) 

In testimony before the Commission, the city administrator acknowledged that the 

city’s evaluation of industrial land need was not based on a 20-year time frame, but rather 
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on a “if we provide it, they will come” basis:  “We took an approach that said who do we 

want here and what do they need in the way of acreage, and then let’s provide that.  

(Supp. Rec. Item 2, p. 15)  The Commission recognizes that “not all of the industrial land 

proposed for inclusion is expected to develop by 2020.”  (Rec. Item 2, p. 19) 

 It is undisputed that the Commission approved a UGB with industrial lands far-

exceeding the 20-year planning period prescribed by law, and contrary to the 

Department’s own policy.   For this alone, the Commission’s decision should be reversed. 

 The Commission justifies this “oversupply” by stating that it is “required by OAR 

660-009-0025” to provide the “short-term supply as well as to provide market choice 

among sites.”  (Rec. Item 2, p. 19)  The Commission also states that the oversupply is 

because “industrial users often chose to purchase a site larger than their immediate need 

in order to ensure they have land for future expansion.”  (Rec. Item 2, p. 19)  This 

reasoning is contrary to the plain language of the Goal 9 rule, as well as Goal 14 and the 

Goal 14 rule. 

 Under the plain language of the Goal 9 rule, the “short-term supply of land” for 

employment uses is a subset of the “total land supply.”    It is that portion of the total 

employment land supply that is “ready for construction within one year of an application 

for a building permit or request for service extension.”  OAR 660-009-0005(10).   It is the 

ready-to-go land.  The rule explains: 

“Total land supply includes the short term supply of land as well as the remaining 
supply of lands considered suitable and serviceable for the industrial or other 
employment uses identified in a comprehensive plan.” 

 OAR 660-009-0005(13) (emphasis added). 

 The rule section cited by the Commission does not provide otherwise; in fact, it 
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restates that comprehensive land use plans must contain the land needed for employment 

“during the 20-year planning period.”   The Goal 9 rule requires certain jurisdictions, and 

allows others (such as Woodburn), to designate a short-term employment land supply 

within the total land supply and to replenish that short-term supply from the total, as the 

20-year planning period progresses.  OAR 660-009-0005(10), -0020(2)-, -0025(3) .  

There is nothing in Goal 9, its rule, or anywhere in law that provides that the 20-year 

UGB period otherwise required by Goals 14 and 9 may somehow be exceeded through 

the designation of lands to meet short-term employment needs.  As the language clearly 

states, the short term employment land supply is part of the 20-year supply.8   

In addition, there is nothing in Goals 14 or 9 that allows the 20-year UGB land 

supply to be exceeded to provide land for “market choice.”  LCDC’s practice of requiring 

a 20-year UGB, now condified in regulation, builds “market choice” into the land supply 

by requiring a 20-year UGB.  A purpose of Goal 14 is to “accommodate long range 

urban population, consistent with a 20-year population forecast.”  (Emphasis added)  

Goal 9 is designed to “provide adequate opportunities…for economic activities,” based 

on “economic development opportunities in the community.”  As described above, the 

Goal 9 rule repeatedly states that its purpose is to provide an “adequate land supply for 

economic development” within the 20-year UGB.  OAR 660-009-0000, -0025(2) .    

Goal 9 is not inconsistent with Goal 14; moreover, this court has stated that Goal 9 

does not prevail over any other Goals.   In BenjFran, 95 Or App at 25-26, this court 

                                                 
8 It would be inconsistent with the structure of the land use planning program and the way 
cities function to conclude otherwise. The planning program requires cities to provide a 
long term (20 years) supply of urban land and to plan for how and when it will be 
developed.  It is other functions of cities that actually convert any of that land to a short-
term supply – those functions that finance and build roads and other infrastructure. 
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rejected the argument that “developmental objectives either supersede the first two 

factors of Goal 14 or are completely incorporated into the second as the prevailing 

consideration.”  The court rejected the argument that economic development provides an 

independent basis to expand a UGB.  The court stated: 

“Whatever the full relationship may be between the statutory and regulatory 
economic development provisions and the Goal 14 need factors, the former do not 
completely preempt the latter…” 

 See also, Port of St. Helens v. LCDC, 165 Or App 487, 496-97, 996 P2d 1014 (2000); 
DLCD v. Yamhill County, 99 Or App 441, 447-48, 783 P2d 16 (1989). 

As described above, the Department’s own guidance to cities and counties on the 

implementation of Goal 9 and the Goal 9 rule clarifies that the 20-year UGB “provide[s] 

a diverse range of site sizes, types, and locations to meet the needs projected through the 

Economic Opportunities Analysis process.”9  

Industrial developers, as well as developers of office buildings, shopping malls, 

residential subdivisions, and apartment complexes, may often buy more land that they 

immediately need, contemplating developing the rest in future phases or selling it off, 

depending on market conditions.  The city even recognized this in determining that some 

land currently inside the UGB should be counted as part of its “targeted industries” land 

inventory because the current owner’s expansion plans to use the land might change.  

(Rec. Item 5, p. 76; Item 10, p. 1394)10  The flaw in the Commission’s and city’s 

decisions is that this land is not somehow non-existent simply because it is being held for 
 

9 April 13, 2006 Memo to Cities, Counties, and Interested Persons from DLCD, 
Economic Development Team, App. 3.  
http://www.oregon.gov/LCD/docs/economicdevelopment/tips_for_cond_econ_opp_analy
sis.pdf 
10 The city found: “[T]here is a partially vacant parcel of 19 acres within the 2002 UGB 
that is being held for future expansion.  If the existing industrial owner of this site 
changes expansion plans, this site may become available.” 

                                      Agenda Item 4 - Attachment E 
                             January 12-13, 2011 LCDC Meeting 
                                                                Page 54 of 123

http://www.oregon.gov/LCD/docs/economicdevelopment/tips_for_cond_econ_opp_analysis.pdf
http://www.oregon.gov/LCD/docs/economicdevelopment/tips_for_cond_econ_opp_analysis.pdf


possible future use; rather, Goals 9 and 14 require that it be counted in the 20-year 

inventory.  If not, the UGB will contain more than a 20-year land supply. 

The land use planning program requires periodic updating of Woodburn’s 

comprehensive land use plan every 10 years, just as the city is doing now.   The city is 

free to update its plan and UGB more frequently.  ORS 197.629(1)(b), (5), (6).  Thus, 

built into the system is the method by which a UGB is regularly updated to meet 

changing market needs and opportunities, expansion needs, land needs etc… 

 Provision of land inside a UGB for substantially beyond the 20-year planning 

period of Goals 14 and 9 based on alleged “market choice” is not allowed by law.  The 

Commission’s decision should be reversed. 

 The Commission’s and city’s last argument to attempt to justify a UGB containing 

more than a 20-year supply of land is on the basis of the city’s “targeted industries” 

approach.   The Commission accepted the city’s aggressive employment projection of 

8,374 new jobs by the year 2020.  Using the traditional method of projecting employment 

land need – assumptions concerning employees per acre and square footage of built space 

per employee – the city concluded it would need about 225 new acres of land for 

industrial use, or about half of what it is proposing.  (Rec. Item 10, p. 1278 and Table 1)  

The Commission does not dispute this conclusion.  (Rec. Item 2, p. 19)  However, the 

Commission and city contend that use of the targeted industries approach for projecting 

employment land needs essentially allows the UGB to contain substantially more than a 
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20-year employment land supply.  (Rec. Item 10, UGB Justification Report, p. 138911; 

Item 2, p. 19) 

 This is legally incorrect for several reasons.  First, as explained above, Goals 9 and 

14, and the Department’s own policy, do not allow the 20-year planning period for the 

UGB to vary based on a city’s chosen economic development methodology.   

Second, there is nothing inherent in the targeted industries methodology that 

requires exceeding the 20-year land supply.  The primary flaw in the Commission’s and 

city’s implementation of the targeted industries approach is that it is not tied to the city’s 

projected employment, or to a 20-year time span.  The Commission has accepted an 

estimate of how many new employees will locate in Woodburn over the next 20 years.   

But nothing in the city’s estimate of employment sites and sizes and resulting land total, 

or the Commission’s acceptance of this, in any way relates to this projected number of 

employees or the 20-year planning period.   As the city itself explains: 

“[T]he Council has projected land needs based on the characteristics that are 
required by targeted employers.  Thus, reducing the employment projection to the 
mid or even the low range would not change the characteristics of the sites that 
Woodburn requires to be competitive in attracting family-wage jobs.” 

(Rec. Item 10, UGB Justification Report, pp.1390)  The city ignores the Goal 14 and 

Goal 9 references to the 20-year planning period, and states that they “do not require the 

City’s planning for economic growth to be based on the City’s population projections.”  

(City of Woodburn Findings of Fact and Conclusions of Law, Rec. Item 10, p. 1315) 

 The city continues: 

“Under the site suitability method, it is possible that some sites may not fully 
 

11 The city concludes:  “…Woodburn has projected employment land needs based on the 
siting needs of targeted basic employers – Woodburn’s projections are not based directly 
on employee-per-acre or floor area ratios.” 

                                      Agenda Item 4 - Attachment E 
                             January 12-13, 2011 LCDC Meeting 
                                                                Page 56 of 123



develop during the planning period, either because a portion of the site will be 
held for future development or because a reserved site will not be selected by a 
targeted industry.” 

(Rec. Item 10, p. 1392)    The Commission endorsed this oversupply (Rec. Item 2, pp. 15, 

19).12  

 The disconnect between the Commission’s and city’s decisions, and the 

employment projection by Woodburn, is further illustrated by the fact that of the 8,374 

projected future employees, less than half - 2,710 - are even expected to be employed in 

the industrial sector, and yet that is what every acre of the UGB expansion for 

employment is being provided for.  (Rec. Item 10, p. 1096, Table 11)  The rest of the 

future employees are expected to be in the commercial, office, and public sectors.  (Rec., 

Item 10, p. 1096 and Supp. Rec. Item 6, p. 19313)  Even if one assumes that every future 

office worker is located on new industrial land, that still only accounts for half of all 

future employees.  (Rec. Item 10, p. 1096) 

The Commission and city could have implemented a targeted industries strategy 

tied to the industries, numbers of employees, and site needs projected to locate in 

Woodburn over the 20-year planning period, but they did not.   The Commission and city 

                                                 
12 The Commission’s endorsement of this method of implementing the targeted industries 
approach is contrary to its own Department’s earlier staff memo to that city, which 
explained: 

“The basis for all of the proposed policy choices, and the most important 
assumption in the planning process…has been the population and employment 
projections.  It is the foremost driver in determining land needs for residential and 
employment lands, and in the context of this process, the proposed expansion of 
the urban growth boundary….” (Supp. Rec. Vol. III, p. 655) 

13 The city’s Economic Opportunities Analysis projects that most employment growth in 
Woodburn from 2000-2020 will not be industrial.  Rather, employment growth will “be 
led by the Services, Retail Trade, and Government sectors, which together are expected 
to add…77% of total employment growth in the region.”  (Supp. Rec., Item 6, p. 193 
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simply did not connect these dots, as they are required to do by Goals 9 and 14.  Under 

the Commission’s and city’s implementation of the targeted industries approach, there is 

no limit to the amount of land by which the UGB could be expanded for employment use.   

This lack of reliance on the population employment forecast is contrary to the 

Goal 14 need factors, which link the 20-year population forecast with a city’s 

determination of its housing, employment, and other urban land needs.14   As described 

above, Goal 9 does not override other Goals.  This court has emphasized that “Goal 14 

requires that the quantity of land added to an urban growth boundary be justified by a 

calculated or ‘demonstrated’ need to add land for … urban uses.”   Hildenbrand v. City of 

Adair Village, 217 Or App 623, 632, __P3d __ (2008) (emphasis added).  There has been 

no calculation of the employment land needed over the 20-year planning period for 

Woodburn.   

An examination of how the city determined the amount of employment land to 

include in the UGB under the targeted industries approach illustrates how the city arrived 

at  a UGB with far more employment lands than are projected to be needed over the 20-

year UGB planning period, which the Commission accepted.   The city targeted 13 

industries it would like to attract and which might chose to locate in Woodburn.  (Rec. 

Item 2, pp. 15, 19; Item 10, pp. 613-17; Economic Opportunities Analysis, Rec. Item 10, 

pp. 1058-59 and Table 4-4; Site Requirements for Woodburn Target Industries, Rec. Item 

10, p. 1282, Table 3)   The 13 targeted industries, and the acreage requirement for each 

 
14 This is reinforced by the Goal 14 Planning Guidelines, which require that sufficient 
urbanizable lands be included in a UGB to accommodate future urban land needs, “taking 
into account …the needs of the forecast population.”  Goal 14 Guidelines, A. Planning 
(1). 
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site, are as follows, which is reproduced from the Record (Rec. Item 10, p. 1060, Table 4-

5 and p. 1281, Table 3): 

Table 3. Typical lot size requirements for firms in 
target industries  

Industry  Lot Size (acres) 
Site 

Needs 
Printing & Publishing  
Stone, Clay & Glass 
Fabricated Metals  
Industrial Machinery 
Electronics - Fab 
Plants 
Electronics – Other 
Transportation 
Equipment  
Trucking & 
Warehousing  
Wholesale Trade  
Non-Depository 
Insitutions  
Business Services  
Health Services  
Engineering & 
Management  

5 - 30  
10 - 65  
5 - 20  
10 - 20  

100 - 300  
5 - 30  
10 - 20  
varies  
varies  
1 - 5  
1 - 5  

1 - 10  
1 - 5  

 
Flat 
Flat 
Flat 

Suitable 
Soil 

 
Flat 

Source: Woodburn Economic Opportunities Analysis, 

ECONorthwest, 2000.  

 

However, the city designated and the Commission approved 42 sites to 

accommodate those 13 industries, or an average of 3-4 discrete sites for each possible 

target industry, in order to provide “market choice.”   Following are those sites, from a 

table in the Record.   (Site Requirements for Woodburn Target Industries, Rec.  Item 10, 

p. 1287, Table 4)   
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Table 4. Summary of estimated site needs by 
size, Woodburn 2000-2020 

Site Size 
(acres) 

Number 
of Sites

Averag
e Site 

Size

Estimate
d Acres 

100 or more 1 125.0 125.0 
50-100  1 70.0 70.0  
25-50  3 35.0 105.0  
10-25  5 15.0 75.0  
5-10  7 8.0 56.0  
2-5  10 4.0 40.0  
Less than 2  15 1.0 15.0 
Total/Average  42 11.6 486.0  

 

The site requirements of each targeted industry are described as a range of lot 

sizes. These site sizes overlap, as do the other locational requirements for each industry.  

(Site Requirements for Woodburn Target Industries, Rec. Item 10, pp. 1278-88)15     

However, the Commission and city make an unexplained jump from the target 

industries and their lot size requirements, to the number of sites, lot sizes, and the amount 

of land in the proposed UGB.  There is no explanation of how many businesses within 

each targeted industry are expected to locate in Woodburn during the planning period, or 

how those industries will absorb the land in the array of offered sites in Table 4, above.    

For example, the city targets four industries that use sites smaller than 5 acres, yet it 

claims to need 25 such sites in the expanded UGB.  It is targeting twelve industries that 

use sites smaller than 50 acres, yet it claims a need for 40 such sites in the expanded 
                                                 
15 For example, each small Printing & Publishing business typically has fewer than 15 
employees and can operate on a ½ acre, and should be within 20 miles of their clients.  
Fabricated Metal Products can also be on less than 5 acres and access to an interstate 
highway is not critical.  Business Services and Non-Depository Credit Institutions can 
locate on a ½ acre, including in a business park of 20 acres with other businesses.  Health 
Services can locate on sites from ½ acre to 5 acres. Local access is important for all.  
(Rec. Item 10, pp. 1278-88) 
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UGB.  (UGB Justification Report, Rec. Item 10, pp. 1059-60; Item 10 pp. 1280, 1392-94)  

There is no explanation of how the Commission or city got from a targeted industry to the 

number of sites for that industry or similar industries.    

The Commission’s and city’s decisions appear to assume that no targeted industry 

would choose a site, or portion of a site, set aside for another target industry, despite the 

similarity in their acreage and other requirements.  The Goal 9 rule provides that 

“Industrial or other employment uses with compatible site characteristics may be grouped 

together into common site categories.”   OAR 660-009-0015(2).  The rule further 

encourages ‘[c]ompatible uses with similar site requirements [to] be combined into broad 

site categories.”  OAR 660-009-0025 (1) .  It is not clear if or how the Commission did 

this.  As this court stated in Home Depot U.S.A. Inc. v. City of Portland, 169 Or App 599, 

602, 10 P3d 316 (2000):  “Goal 9 does not require local governments to make land 

available for every specific type of economically productive use….” 

The decisions also mix land requirements for stand-alone industries with those that 

co-locate in, for example, industrial parks, 16  by allocating the entire industrial park 

acreage to each industry located in it, although it is recognized that more than one 

industry locates in a given industrial park.  (Rec. Item 10, pp. 1059, 1279, Corrections to 

                                                 
16  The city’s Economic Opportunities Analysis, which is part of this decision, recognizes 
that some of these targeted industries will co-locate:  “Smaller light industrial/office sites 
(4-20 acre parcels) and speculative space within office/flex and mixed-use developments 
could accommodate smaller manufacturing firms, firms in Wholesale Trade and all the 
Non-industrial target industries.”  Yet each of those industries is assumed to require a 
discrete site ranging in acres from “varies” or 1 acre to 20 acres.  (Rec. Item 10, pp. 1059-
60; 1279) 
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Supp. Rec., Vol. 5, p. 857)17  Finally, the new employment land acreage in the decisions 

assumes that each of the 13 targeted industries will locate in Woodburn, even though the 

underlying technical reports do not assume that. (Rec. Supp. Vol. 4, p. 1545)18 

The end result of this is a bloated, redundant projection of the land needed for 

industrial use over the 20-year planning period, in violation of Goals 9 and 14, and 

without an adequate factual base for doing so, in violation of Goal 2.19  The 

Commission’s decision should be reversed. 

Evaluation of Land Inside the Current Urban Growth Boundary 

 Goal 14 requires that “[p]rior to expanding an urban growth boundary, local 

governments shall demonstrate that needs cannot reasonably be accommodated on land 

already inside the urban growth boundary.”  For employment land, the Goal 14 rule 

requires that lands inventoried inside the UGB for employment use “must include 

suitable vacant and developed land designated for industrial or other employment use….”  

OAR 660-024-0050(1).   The Commission must also ensure that a city has considered 

                                                 
17 For example, several of the targeted industries are expected to use sites ranging from ½ 
acre to 5 acres, including Printing & Publishing, Fabricated Metal Products, Business 
Services, Non-Depository Credit Institutions, and Health Services.  Yet the range of site 
sizes used to designate the UGB for these industries ranges from 1-30 acres.  (Rec. Item 
10, p. 1282 Table 3 and p. 1287 Table 4) 
18 The city’s consultant, Winterbrook Planning, found: “It is quite possible that all the 
reserved industrial sites will not fully develop over the next 15 years, because Woodburn 
may not be successful in attracting targeted industries to all the sites that have been 
reserved…” 
19 Goal 2 requires an adequate factual basis for comprehensive land use plans and all land 
use actions.  “All land use plans shall include identification of issues and problems, 
inventories and other factual information for each applicable statewide planning goal, 
evaluation of alternative courses of action and ultimate policy choices, taking into 
consideration social, economic, energy and environmental needs. The required 
information shall be contained in the plan document or in supporting documents. * * *  
These measures shall be consistent with and adequate to carryout the plans.” 
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whether lands can be redesignated from one zoning category to another to meet the need.  

BenjFran, 17 Or LUBA at 49;  DLCD v. Douglas County, 36 Or LUBA 26, 34-35 

(1999). 

 While Woodburn inventoried 126 acres of vacant, partially vacant, and 

redevelopable land zoned for industrial use inside its existing UGB, it reduced the 

amount available to 47 acres because vacant and partially vacant lands were being 

reserved by existing businesses for future expansion, and in some cases were being used 

for equipment storage in the interim.  (UGB Justification Report, Rec. Item 10, p. 1390)  

The Commission agreed that these 79 acres of excluded land were “not available …to 

meet the needs of new targeted employers.”  (Rec. Item 2, p. 20)   

 However, both the city and the Commission missed the point.  They acknowledge 

that these 79 vacant and partially vacant acres inside the UGB will be used for future 

industrial use – just not, apparently, by the targeted industries.20   The city and 

Commission are not consistent even in this.  The city does count one parcel inside the 

existing UGB in its inventory of land for targeted industries, because although it is being 

held for future expansion, the current owner might change their plans.  (UGB 

Justification Report, Rec. Item 10, p. 1394)  This simply proves the point of a long-term, 

20-year land supply:  changing economic conditions, change in ownership, and many 

other factors influence individual land use decisions, and the 20-year horizon 

accommodates that.  Some portion of the city’s future employment projection must still 

                                                 
20 Petitioners do not concede that none of the targeted industries will use these lands 
inside the UGB.  See Second Assignment of Error. 
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be allocated to those 79 acres, and this was not done, contrary to Goal 14.21   

SECOND ASSIGNMENT OF ERROR 

The Commission erroneously interpreted provisions of law (ORS 197.298, 
Goals 14 and 9, and OAR chapter 660 divisions 9 and 24) and made a decision not 
supported by substantial evidence, in approving the City of Woodburn’s proposal to 
expand its UGB onto certain lands planned and zoned for exclusive farm use, rather 
than onto other, higher priority lands. 
 
A. Preservation of Error 

 The petitioners raised this issue in testimony and as objections and exceptions 

throughout the proceedings before the City and the Commission.  (Rec. Item 6, pp. 106-

08, 113-15, 130-32, 150-52, 161-63, 169-72; Supp. Rec. Vol. IV, pp. 1518-23, 1527, 

1549; Supp. Rec. Vol. 5, pp. 4-5, 377-79, 409-11, 594-96, 732-40 )  The Commission 

recognized these objections and exceptions and responded to them.  (Rec. Item 2, pp. 23-

27; Item 3, pp. 29-31) 

B. Standard of Review 

This court reviews an order of the Land Conservation and Development 

Commission to find if the agency erroneously interpreted a provision of law, acted 

outside the range of its discretion or inconsistently with official agency position or 

practice, acted in violation of statute or the constitution, or adopted an order that is not 

supported by substantial evidence.  ORS 183.482(8).  

 
21 The city did not allocate future employment to these lands, and it may have even 
removed the lands entirely from the UGB inventory.  The city’s Technical Report I, 
Buildable Lands Inventory, Revised July 2005, states that the city contacted owners of 
vacant and partially vacant land inside the UGB, and found that most were being held for 
“future expansion of existing uses.”  Therefore, the city “removed [these industrial lots] 
from the inventory for purposes of industrial siting needs comparisons.”  (Rec. Item 10, 
p. 1177) 

                                      Agenda Item 4 - Attachment E 
                             January 12-13, 2011 LCDC Meeting 
                                                                Page 64 of 123



ARGUMENT 

 If the court reverses the Commission on the First Assignment of Error, there may 

be no need to proceed to the Second, because whether there is even a need for a UGB 

expansion and, if so, of what type and where, will be re-evaluated.  However, the 

petitioners address this portion of the Commission’s decision. 

 The petitioners objected to the Commission’s approval of inclusion of over 100 

acres of prime, high value farm land in the UGB, located west of I-5 and known as the 

Opus property.  The Opus contains predominantly Class II soils, is located across I-5 

from the majority of the city, and would be a large intrusion into an extensive agricultural 

region if urbanized.  (Rec. Item 11, p. 1481; Item 6, p. 152; see Apps. 1, 2, 5)  The city 

chose the Opus property-rather than the SA-7 South site on the east side of I-5, south of 

the SWIR and the South Arterial, and between Boones Ferry Road and I-5.  The SA-7 

South site contains predominantly Class III soils.  (See maps at Apps. 5, 2)  This 

alternative site consists of hundreds acres and is adjacent to the SA-7 North land that 

would be included in this proposal, and to which petitioners do not object, provided there 

is a need demonstrated.  (Rec. Item 10, p. 1414, Table 12 and p. 1416, Table 14; Item 11, 

p. 1485)  The planned South Arterial runs between SA-7 North and South. (App. 1, 4)  

SA-7 South is located slightly more than 2 miles from the Woodburn I-5 interchange.  

(Rec. Item 6, p. 114; Apps. 1, 2)   

The Oregon Department of Agriculture also testified that bringing in the class III 

soils of SA-7 South was preferable to expanding the UGB west of the freeway, and was 

also required by Goal 14 and ORS 197.298. (Supp. Rep. Vol 5 p. 843)  However, the 

Commission approved inclusion of the Opus site, contrary to ORS 197.298 and the 
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location factors of Goal 14. 

ORS 197.298 is often referred to as the “priority statute.”  Assuming there is a 

need to accommodate population or employment growth, this statute directs where that 

growth should be accommodated.  First, the jurisdiction must look inside the existing 

UGB to see whether lands there can accommodate that growth.  Goal 14; OAR 660-024-

0050(1); 1000 Friends of Oregon v. City of North Plains, 27 Or LUBA 373, 390, aff’d 

130 Or App 406, 882 P2d 1130 (1994).  This includes consideration of whether lands can 

be redesignated from one zoning category to another to meet the need.  BenjFran., 17 Or 

LUBA at 47; DLCD v. Douglas County, 36 Or LUBA at 34-35.  As explained in the first 

assignment of error and below, Woodburn and the Commission incorrectly excluded 

industrial lands inside the current UGB that are suitable of accommodating the city’s 

alleged industrial land need. 

 If some or all of the identified need cannot be accommodated inside the UGB, the 

jurisdiction must then look to lands outside the UGB to determine which can reasonably 

accommodate the need.  In so doing, the jurisdiction must follow the priority statute, 

ORS 197.29822, sequentially.  City of West Linn v. LCDC, 201 Or App 419, 440, 119 P3d 

 
22 “197.298 Priority of land to be included within urban growth boundary. (1) In 
addition to any requirements established by rule addressing urbanization, land may not be 
included within an urban growth boundary except under the following priorities: 

“(a) First priority is land that is designated urban reserve land under ORS 195.145, 
rule or metropolitan service district action plan. 

“(b) If land under paragraph (a) of this subsection is inadequate to accommodate the 
amount of land needed, second priority is land adjacent to an urban growth boundary 
that is identified in an acknowledged comprehensive plan as an exception area or 
nonresource land. Second priority may include resource land that is completely 
surrounded by exception areas unless such resource land is high-value farmland as 
described in ORS 215.710. 

                                      Agenda Item 4 - Attachment E 
                             January 12-13, 2011 LCDC Meeting 
                                                                Page 66 of 123



285 (2005);  D.S. Parklane Development, Inc. v Metro, 165 Or App 1, 20-21, 994 P2d 

1205 (2000);  DLCD v. Douglas County, 36 Or LUBA at 35-37.  The jurisdiction must 

look first to any lands designated as urban reserves, of which there are none around 

Woodburn.  The city must then look to “second priority” lands - those designated as 

exception areas.23  Woodburn did include some exception lands in its UGB expansion 

(Rec. Item 2, p. 15, Item 10, p. 1316) 

  If the amount of land designated as exception areas is “inadequate to 

                                                                                                                                                             
“(c) If land under paragraphs (a) and (b) of this subsection is inadequate to 
accommodate the amount of land needed, third priority is land designated as marginal 
land pursuant to ORS 197.247 (1991 Edition). 

“(d) If land under paragraphs (a) to (c) of this subsection is inadequate to 
accommodate the amount of land needed, fourth priority is land designated in an 
acknowledged comprehensive plan for agriculture or forestry, or both. 

(2) Higher priority shall be given to land of lower capability as measured by the 
capability classification system or by cubic foot site class, whichever is 
appropriate for the current use. 

(3) Land of lower priority under subsection (1) of this section may be included in 
an urban growth boundary if land of higher priority is found to be inadequate to 
accommodate the amount of land estimated in subsection (1) of this section for 
one or more of the following reasons: 

“(a) Specific types of identified land needs cannot be reasonably accommodated on 
higher priority lands; 

“(b) Future urban services could not reasonably be provided to the higher priority 
lands due to topographical or other physical constraints; or 

“(c) Maximum efficiency of land uses within a proposed urban growth boundary 
requires inclusion of lower priority lands in order to include or to provide services to 
higher priority lands.” 

23 In this case, “exception areas” are those lands for which an exception to the statewide 
planning goals for farm or forest lands, taken under ORS 197.732, has been 
acknowledged. 
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accommodate the amount of land needed,”24 Woodburn may next look to “fourth 

priority” lands25 – those designated for agriculture or forestry.26  In selecting from among 

agricultural lands, higher priority must be given to those lands of lower productive 

capability as measured by soil classification.  ORS 197.298(2). That is, agricultural lands 

with poorer quality soils must be included in the UGB before those with more valuable 

soils.  DLCD v. Douglas County, 36 Or LUBA at 36-37 & n. 14.  Class I and II soils are 

the most valuable agricultural soils.  Under ORS 197.298, the Opus site is the last 

priority, and the SA-7 South site is a higher priority. 

If there are more lands within a category than are needed to meet the need, then 

the jurisdiction must use the boundary location factors of Goal 14, “consistent with ORS 

197.298,” to choose among those “like” lands.  West Linn, 201 Or App at 440.   Those 

factors are:  

“(1) Efficient accommodation of identified land needs; 

 (2) Orderly and economic provision of public facilities and services; 

 (3) Comparative environmental, energy, economic and social consequences; and 

 (4) Compatibility of the proposed urban uses with nearby agricultural and forest 
activities occurring on farm and forest land outside the UGB.” 

A decision to include or exclude land from a UGB must be based on balancing all 

these factors, rather than reliance on any one factor.  Parklane, 165 Or App at 25; 1000 

Friends of Oregon v. Metro (Ryland Homes), 174 Or App 406, 409-10, 126 P3d 151 

(2001).  
 

24 Because whether and how much land is needed in an expanded UGB depends on the 
outcome of the First Assignment of Error, for the sake of argument petitioners will 
assume some farm land is needed and proceed to address the rest of the decision. 
25 There is a third priority category of lands – marginal lands – but that is not an issue 
here. 
26 There are no lands designated for forestry at issue in this appeal. 
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It is possible to include in a UGB expansion lands of lower priority ahead of lands 

of higher priority under ORS 197.298, but only if one or more of the three narrow reasons 

described in ORS 197.298(3)  (a)-(c) is found to exist.  Those exceptions to the priorities 

are: 

“(3) Land of lower priority under subsection (1) of this section may be included in 
an urban growth boundary if land of higher priority is found to be inadequate to 
accommodate the amount of land estimated in subsection (1) of this section for 
one or more of the following reasons: 

(a) Specific types of identified land needs cannot be reasonably accommodated on 
higher priority lands; 

(b) Future urban services could not reasonably be provided to the higher priority 
lands due to topographical or other physical constraints; or 

(c) Maximum efficiency of land uses within a proposed urban growth boundary 
requires inclusion of lower priority lands in order to include or to provide services 
to higher priority lands.” 

 There is little case law on subsection (3).  The UGB priority statute was adopted in 

1995, and taken from the urban reserve rule, OAR 660-021-0000, et seq.27   The 

                                                 
27 The Urban Reserve Rule was adopted in 1992 and amended in 2000.   The relevant 
portion of the 1992 version, on which the Parklane case is based, provided:  

“(1) Urban reserve areas shall include an amount of land estimated to be at least a 10-year 
supply and no more than a 30-year supply of developable land beyond the time frame 
used to establish the urban growth boundary.  

“(2) Inclusion of land within an urban reserve area shall be based upon factors 3 through 
7 of Goal 14 and the criteria for exceptions in Goal 2 and ORS 197.732. Cities and 
counties cooperatively, and the Metropolitan Service District for the Portland 
Metropolitan Area Urban Growth Boundary, shall first study lands adjacent to the urban 
growth boundary for suitability for inclusion within urban reserve areas, as measured by 
Factors 3 through 7 of Goal 14 and by the requirements of OAR 660-004-0010. Local 
governments shall then designate for inclusion within urban reserve areas those suitable 
lands which satisfies the priorities in section (3) of this rule.  

“(3) Land found suitable for an urban reserve may be included within an urban reserve 
area only according to the following priorities:  

(a) First priority goes to land adjacent to an urban growth boundary and identified in 
an acknowledged comprehensive plan as an exception area or nonresource land. First 
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Parklane case concerned the urban reserve rule, and this corresponding priority 

provision.  There, this court explained that the priorities “are to be applied sequentially” 

and “are to be the governing consideration in designating urban reserves [in this case, a 

UGB expansion].”  Id., 165 Or App at 20.  The exceptions in (3)  are “limited 

circumstances.”  Id. at 21. The rule is structured such that “sufficient suitable higher 

 
priority may include resource land that is completely surrounded by exception areas 
unless these are high value crop areas as defined in Goal 8 or prime or unique 
agricultural lands as defined by the United States Department of Agriculture;  

(b) If land of higher priority is inadequate to accommodate the amount of land 
estimated in section (1) of this rule, second priority goes to land designated as 
marginal land pursuant to ORS 197.247;  

(c) If land of higher priority is inadequate to accommodate the amount of land 
estimated in section (1) of this rule, third priority goes to land designated as secondary 
if such category is defined by Land Conservation and Development Commission rule 
or by the legislature; 

(d) If land of higher priority is inadequate to accommodate the amount of land 
estimated in section (1) of this rule, fourth priority goes to land designated in an 
acknowledged comprehensive plan for agriculture or forestry, or both. Higher priority 
shall be given to land of lower capability as measured by the capability classification 
system or by cubic foot site class, whichever is appropriate for the current use.  

“(4) Land of lower priority under section (3) of this rule may be included if land of higher 
priority is found to be inadequate to accommodate the amount of land estimated in 
section (1) of this rule for one or more of the following reasons:  

(a) Specific types of identified land needs including the need to meet favorable rations 
of jobs to housing for areas of at least 100,000 population served by one or more 
regional centers designated in the regional goals and objectives for the Portland 
Metropolitan Service district or in a comprehensive plan for areas outside the Portland 
area, cannot be reasonable accommodated on higher priority lands; or 

(b) Future urban services could not reasonably be provided to the higher priority area 
due to topographical or other physical constraints; or  

(c) Maximum efficiency of land uses within a proposed urban reserve area requires 
inclusion of lower priority lands in order to include or to provide services to higher 
priority lands.  

“(5) Findings and conclusions concerning the results of the above consideration shall be 
adopted by the affected jurisdictions.” 
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priority lands [will] be considered and classified pursuant to subsections [(1) and (2)] so 

that resort to [the exceptions of (3)] will not be necessary to identify any of the land that 

is available for designation as urban [growth boundary].”  Id. 

                                                

In Residents of Rosemont v. Metro, 173 Or App 321, 332, 21 P3d 1108 (2001), this 

court relied upon its Parklane interpretation of the urban reserve rule to interpret the 

UGB priority statute, ORS 197.298. Thus, the exceptions to the priorities contained in 

subsection (3) are limited – the standard for including valuable agricultural land ahead of 

exception areas and poorer quality farm lands is a high one.  

The Commission justifies including the Opus site, and excluding sites inside the 

UGB as well as SA-7 South, for two reasons.28  First, the Commission agreed with the 

city’s conclusion that “for many targeted industries, being within one or two miles of an 

interstate is much more preferable than being three or four miles away.”  (Rec. Item 2, p. 

26, quoting from city document)  The Commission characterizes this as the “two-mile 

radius criterion,” and found that it met the Goal 14 guidance that a  “local government 

may specify characteristics, such as parcel size, topography or proximity, necessary for 

land to be suitable for an identified need.”  (Rec. Item 2, p. 26)     The Commission also 

found that “Woodburn’s decision to provide industrial land with direct access to I-5 is 

entirely consistent with Goal 9, which requires cities to identify their locational 

advantages.”  (Rec. Item 2, p. 26)  The Commission erred in its application of Goal 14 

 
28 The city makes an argument, which the Commission is silent on, that it cannot extend 
the UGB further south without running afoul of a goal of the Marion County 
Comprehensive Plan to maintain physical separation between communities; here between 
Woodburn and Gervais.  (Rec. Item 5, p. 77) This physical separation argument has 
already been rejected by this court.  Parklane 35 Or LUBA 516, 583 (1999), aff’d 165 Or 
App 1 (2000).   
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and Goal 9, there is no factual basis to support the decision, and the Commission has 

ignored that the decision must also comply with ORS 197.298(3).   

Goal 14 requires that specific characteristics, which, in this case, the Commission 

claims to be a 2-mile proximity to I-5, be “necessary” for the land to be suitable for 

industrial use.  However, the Commission’s and city’s own decisions acknowledge that 2 

miles is a preference, not a necessity, and that it is not even a preference for most of the 

targeted industries.  Moreover, there is no factual basis to support a 2-mile requirement. 

The Commission, quoting from the city’s findings, states that “…being within one 

or two miles of an interstate is much more preferable than being three or four miles 

away.”  (Rec. Item 2, p. 26)  The city repeatedly relies upon a document prepared for it 

titled Site Requirements for Woodburn Target Industries29 for the proposition that all the 

sites for the 13 targeted industries must be within 2 miles of an I-5 interchange.  (For 

example, UGB Justification Report, Rec. Item 10, pp. 1420-24; Woodburn response to 

objections, Rec. Item 5, pp. 63-65, 72-73)  The city and the Commission rejected SA-7 

South because it is located slightly farther than 2 miles from the I-5 interchange, even 

though it is comprised of Class III soils and otherwise meets the SWIR siting criteria, and 

instead included the Opus site, which is comprised of Class II soils.  (Rec. Item 10, p. 

1421)  The city and Commission also rejected as much as 126 acres of industrial sites 

inside the existing UGB because they are too far from the I-5 interchange.  (Rec. Item 2, 

p. 20; Item 10, p. 1390)30 

 
29 Site Requirements for Woodburn Targeted Industries, ECONorthwest, October 2003, 
Rec. Item 10, pp. 1277-95. 
30 In its UGB Justification Report, the city found: 
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The rejection of higher priority lands and the inclusion of the lower priority Opus 

site is contrary to law and without a factual basis for at least three reasons:  none of the 

underlying documents actually requires that the sites be within 2 miles of an I-5 

interchange, most of the targeted industries actually don’t need interstate access, and 

many actually prefer more downtown-type locations.  The primary document on which 

the city and Commission rely, the Site Requirements for Woodburn Target Industries, 

never mentions a 2 mile proximity requirement.  Rather, it states that the “required site 

and building characteristics of the target industries identified in the EOA range widely.”  

(Rec. Item, 10, p. 1279)   

Out of all 13 industries, there are only two that need interstate access, and no 

specific proximity is required.  The city study finds that for the category of Motor Freight 

Transportation and Warehousing “access to a major interstate is critical.”  However, the 

city’s study also found that a “recent survey” of this industry “placed the Northwest as 

the lowest priority for expansion.  (Rec. Item 10, p. 1285)  And this “need” is for access; 

it says nothing about proximity.  The larger Printing & Publishing firms need 

“[i]interstate and airport transportation,” but again, no mention of how close.  (Rec. Item 

10, p. 1282) 

Other industries were found to need “good access,” but access to an interstate 

                                                                                                                                                             
“As documented in Technical Report 1, Buildable Lands Inventory (revised July 
2005), the 2002 Woodburn UGB included 126 acres of vacant, partially vacant 
and potentially redevelopable industrial land – distributed among 36 parcels.* * * 
Although this land is a valuable component of the City’s industrial land inventory, 
it is concentrated along Highway 99E and the Union Pacific railroad tracks west of 
this congested highway, and for the most part fails to meet the siting requirements 
of industries targeted in Appendix B of the Woodburn EOA.” 

                                      Agenda Item 4 - Attachment E 
                             January 12-13, 2011 LCDC Meeting 
                                                                Page 73 of 123



 

                                                

freeway was not specified, much less being within 2 miles of an interchange.31  For 

others, good local access was specified, not an interstate.32  For one industry, it was 

impossible to specify a common transportation need.33  

Finally, four of the 13 targeted categories prefer commercial zoned land in a 

business park, downtown, or other mixed-use area.34  Local and foot traffic are actually 

important, not discouraged.  All of these industries could locate on the 126 industrial 

acres inside the existing UGB.  The decision violates Goal 14’s requirement to use land 

inside the UGB before expanding onto new lands.  Nothing in Goal 9 alters this.   

The city’s study concludes:  “There is no absolute distance from an interstate 

beyond which targeted industries will not locate.”  (Rec. Item 5, p. 65)35 

Therefore, none of the targeted industries are described as needing 2-mile access 

 
31 Stone, Clay & Glass firms need “good access to the site” relative to a “freeway 
location.”  (Rec. Item 10, p. 1283)  Electronic & Other Electrical Equipment & 
Components firms have “a variety of site needs.”  “Good access is also an issue, but the 
products manufactured by this industry tend to be smaller and will not generate heavy 
truck traffic.”  (Rec. Item 10, p. 1284)  For Transportation Equipment, the needed access 
is to a “major airport or port.”  (Rec. Item 10 at 1284)  Wholesale Trade-Durable Goods 
& Industry and Wholesale Trade – Nondurable Goods both require “good transportation 
access,” without anything more specified.  (Rec. Item 10, p. 1285) 
32 Small Printing & Publishing firms need “a good, local transportation system.”  (Rec. 
Item 10, p. 1282)   Fabricated Metal Products locate on sites less than 5 acres and 
“[i]nterstate access is beneficial, but not as critical as it is for many other industries.”  
(Rec. Item 10, p. 1284) 
33 The transportation issues for Industrial & Commercial Machinery & Computer 
Equipment “cover a vast range.”  (Rec. Item 10, p. 1284) 
34 Businesses Services & Industries and Non-Depository Credit Institutions “are most 
likely to locate in commercial zoned land.  This could be located in a business park or in 
a downtown or mixed-use area.” (Rec. Item 10, p. 1285)  Health Services, such as smaller 
clinics and health services offices, “often locate in commercial zones.”  (Rec. Item 10, p. 
1286)  Engineering, Accounting, Research, Management & Related Services “can locate 
in commercial areas or business, high-tech, or science parks.”  (Rec. Item 10. p. 1286) 
35 In its testimony to the Commission the city’s consultant admits that not all the targeted 
industries need freeway access.  (Supp. Rec. Item 2, p. 47, line 18) 
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to an interstate or interchange, and 1/3 of them are not even expected to locate on 

industrially zoned land.  There simply is no factual basis to support a conclusion that all 

the land for future employment needs must be located within 2 miles of a freeway 

interchange, or even have good freeway access.  Therefore, there is no factual basis to 

support a conclusion under Goal 14 or Goal 9 that such proximity is a “necessary” 

characteristic for all future employment sites.  And, although this argument was not 

explicitly made, there is no factual basis to use this rationale to circumvent the priorities 

of ORS 197.298.  Rather, it appears the “2-mile” rule is an arbitrary distance designed to 

exclude the SA-7 South site and include the Opus site, especially given that the SA-7 

South site is only slightly beyond 2 miles away.  (Rec. Item 6, p. 114; Apps. 1, 2) 

If there is a need for industrial land, there are alternatives both inside and outside 

the current UGB that do not require expansion onto high value, prime, Class II 

agricultural soils.  The Commission’s decision violates Goal 14, ORS 197.298, and Goal 

2, Part I. 

The second basis on which the Commission approved the inclusion of the Opus 

site is to pay for improvements to Butteville Road, on the west side of I-5: 

“[I]nclusion of the Opus site is necessary for the construction of Butteville Road (a 
planned arterial shown on the Transportation System Plan) to urban standards, 
which would allow the SWIR and other properties to access I-5 from the west. * * 
* [A]cessing the freeway from the west side is necessary due to the lack of 
capacity at the east access interchange. 

* * * * 

 “Development of the Opus site is necessary to pay for improvement of Butteville 
Road to arterial street standards.  Construction of Butteville Road and South 
Arterial is necessary to serve industrial land on Class II and III soils in Study 
Areas 7 and 8.” 

(Rec. Item 2, p. 23, 26) 
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 The city explains: 

“In order to develop and provide access to I-5 for the Class III soils within SA-7, 
Butteville Road must be improved to arterial standards to connect with the planned 
South Arterial.  For this to happen, land in SA-8 between the UGB and Butteville 
Road [Opus] must develop and help pay for the arterial street connection.” 

(Rec. Item 10, pp. 1384-85) 

“Leaving this site [Opus] out of the UGB would make it impractical to fund 
Butteville Road improvements.” 

(Rec. Item 5, p. 77)36 

 The improvements to Butteville Road seem solely to provide improved access to 

the existing I-5 interchange from the west.  (Rec. Item 10, p. 1425)  The Commission 

states that therefore, the city’s decision complies with ORS 197.298, Goal 14, and Goal 

9.  (Rec., Item 2, pp. 23-24, 26)  However, it is not clear how the Commission, or city, is 

applying ORS 197.298.  We assume it is an application of one or more of the subsections 

of ORS 197.298(3) , because the Commission approved expanding the UGB onto the 

lowest priority agricultural lands rather than higher priority lands. 

 The Commission’s decision is flawed for several reasons.  First, as explained 

above, there is no factual basis for concluding that it is “necessary,” as that terms is used 

in Goal 14, that any or all sites be located within 2 miles, or any particular proximity, of 

I-5 or the I-5 interchange, so there is no basis under ORS 197.298 (3)  to bring in lower 

priority agricultural land in order to provide a specific type of access (from the west side 

of the interchange).   

 
36 The city’s consultant, in a memo adopted by the city, also states “[I-5] interchange 
improvements must also be made and paid for, in significant part, by industrial land 
developers.  In order for Butteville Road to be improved as an urban arterial street, land 
to the east of Butteville Road (west of I-5) must be developed.”  (Supp. Rec. Vol. 4, p. 
1547) 
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 Second, there is planned freeway access for the “Southwest” area, or SA-7, 

without bringing in the Opus site or improving Butteville Road.  The Woodburn 

Transportation System Plan (TSP) already plans for extensions of Evergreen Road and 

Stacey Allison Drive, and construction of the South Arterial to support the SWIR.  (See 

TSP map at App. 4, Rec. Item 11, p. 1479)  As the city states in its UGB Justification 

Report (Rec. Item 10, p. 1451, 1380): 

“In the southwest, the 2005 TSP shows extensions of Evergreen Road and Stacey 
Allison Drive, which will support and serve the Southwest Industrial Reserve 
(SWIR).  There is also a new “South Arterial” that is shown as running from Parr 
Road, across the southern edge of the 2002 UGB, to Highway 99E on the east 
side.  This South Arterial will support southwest industrial uses as well as new 
residential development in the Parr Road Nodal Overlay Area.” 

* * * * 

“The City Council expects SWIR parcels served by Parr Road and the planned 
extension of Evergreen Road to be development-ready within 2-5 years. * * * 
Evergreen Road will be extended to the southern edge of the 2004 UGB in 2006.” 

The TSP already includes a system to provide access from SA-7 to the freeway.  

The route planned in the TSP and described above is actually a more direct and shorter 

distance to the interchange than crossing I-5 to use Butteville Road.  (Rec. Item 3, p. 42)   

It meets every city criterion for a transportation system to serve the targeted industries, 

except that is provides access to the interchange from the east. (Rec. Item 5, p. 64)  It 

largely avoids passing though residential neighborhoods, it provides direct access to I-5 

via an arterial, and it serves land meeting the siting criteria.   That access for SA-7 is from 

the east side of the interchange and therefore might be more congested is not a legal 

consideration under Goal 14 or ORS 197.298 or factually supported.  The Commission 

and city found that both “study areas 7 and 8 …[have] good access to I-5.”  (UGB 

Justification Report, Rec. Item 10, p. 1439, emphasis added)   It need not be the best 
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under Goal 14 or ORS 197.298.  Residents of Rosemont, 173 Or App at 335, n. 6.   And, 

as described above, there is no evidence to demonstrate that every target industry that 

might locate in SA-7 South or North even needs freeway access, from the east or west.   

Development of the Opus site is not needed to provide transportation access for 

SA-7; the TSP provides freeway access without using Butteville Road.   As the 

Commission even states, “Development of the Opus site is necessary to pay for 

improvement of Butteville Road to arterial street standards.”  (Rec., Item 2, p. 26) 

Improvement of Butteville Road might be necessary to serve the Opus property; but it is 

not needed for SA-7. 

Thus, the city’s own findings, and the supporting evidence, demonstrate that it is 

not necessary, under Goal 14, nor “required,” under ORS 197.298 (3)(c) ,  to bring in the 

Opus property of SA-8 to provide the needed transportation for the industrial lands in 

SA-7.   

Third, the fact that the would-be developers of the Opus site have apparently 

agreed to pay for improvements to Butteville Road is not a legal justification for bringing 

in the Opus site rather than higher priority, Class III agricultural land.  The city has 

acknowledged that all the Study Areas are feasible to serve with infrastructure, including 

all of SA-7, and that “Study Area 7 can be efficiently provided with public facilities.”  

(Rec. Item No. 10, pp. 1423-25, 1437)  SA-7 has “good access to I-5.”  (Rec. Item 10, p. 

1439)   ORS 197.298 (3)(b)  provides that lower priority lands can be brought in if 

“future urban services could not reasonably be provided to the higher priority lands due 

to topographical or other physical constraints.”  The alleged constraint here is neither 

topographical nor physical, it is financial.  Even if improvement of Butteville Road is 
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necessary to serve SA-7, improvements can be made under law without bringing in the 

Opus site.  ORS 215.283(2)(q), (r), (3).  Allowing the lowest priority lands inside a UGB 

because the property owner agrees to pay for services would undermine any policy basis 

for UGB evaluations and expansions.  This is simply an attempt to bootleg the Opus site 

into the UGB without any factual or legal basis for doing so.   

 Finally, assuming there is a need for as many acres of industrial land as the 

Commission approved, it is not legal to include the Class II Opus site, rather than the SA-

7 South site.  The city acknowledges that the SA-7 South site has good freeway access 

and is higher priority (Rec. Item 10, p. 1439): 

“Only study areas 7 and 8 (Southwest and West) contain appropriately sized 
parcels with good access to I-5.  Inclusion of the southern portion of Study Area 7, 
which is comprised largely of Class III agricultural soils … will have relatively 
less impact on Marion County’s agricultural economy than inclusion of other more 
intensively farmed areas….” 

 The only reasons this area was excluded, and the Opus site included, are because 

the southern portion is farther than 2 miles from the I-5 interchange, and it would not, 

apparently, financially contribute to the road improvements needed.  (Rec. Item 10, p. 

1421)  As explained above, this is not a legal basis on which to exclude higher priority 

lands under ORS 197.298 or Goal 14. 

 Removal of the Opus site will not thwart in the least the city’s targeted industries 

approach.  There will remain approximately 279 acres in the SWIR, on the east side, that 

has good freeway access – some of the land within 2 miles of the interchange and some 

slightly farther – even assuming that all targeted industries need this, which they do not.  

There are an additional approximately 80 acres inside the existing UGB that the city and 

Commission acknowledge are zoned industrial and can meet the needs of those targeted 
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industries that prefer mixed-use areas or do not need freeway access.  If there is a need 

for more industrial land with good freeway access, the SA-7 South area provides that.  

The city can meet both its Goal 9 and Goal 14 obligations. 

Because the Commission erroneously interpreted provisions of law (ORS 197.298, 

Goals 14 and 9, and OAR chapter 660, divisions 9 and 24) and make a decision not 

supported by substantial evidence in approving the City of Woodburn’s proposal to 

expand its UGB onto certain lands planned and zoned for exclusive farm use, rather than 

onto other, higher priority lands, the decision should be remanded. 

THIRD ASSIGNMENT OF ERROR 

The Commission erroneously applied Goal 14, in particular boundary location 
factor (3), in failing to analyze and compare the economic impact on the agricultural 
industry of Woodburn and the region, of removing large parcels of prime farm land 
from production and including that land in the UGB. 

A. Preservation of Error 

 The petitioners raised this issue in testimony and as objections and exceptions 

throughout the proceedings before the city and the Commission.  (Rec. Item 6, pp. 101-

05, 161-63, 165-67, 169-71)   It does not appear the Commission responded to them.   

B. Standard of Review 

This court reviews an order of the Land Conservation and Development 

Commission to find if the agency erroneously interpreted a provision of law, acted 

outside the range of its discretion or inconsistently with official agency position or 

practice, acted in violation of statute or the constitution, or adopted an order that is not 

supported by substantial evidence.  ORS 183.482(8).  
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ARGUMENT 

If there is a need for an urban growth boundary expansion, a jurisdiction must use 

the Boundary Location factors of Goal 14 to compare alternative sites and determine 

which land to bring into the UGB, and the Commission must ensure the boundary 

location factors are properly applied. 

Factor (3) requires that: 

“The location of the urban growth boundary and changes to the boundary shall be 
determined by evaluating alternative boundary locations consistent with ORS 
197.298 and with consideration of the following factors: 

* * * * 

 “(3) Comparative environmental, energy, economic and social consequences.” 
 
 The petitioners raised the issue, and submitted testimony,  that inclusion of prime 

farm land in the UGB, including the Opus property, would have an adverse economic 

impact on the city’s and county’s agricultural and overall economy, especially when 

compared to other parcels of less valuable farm land that could instead be included in the 

UGB (such as SA-7 South). The city’s findings do not address this and the Commission’s 

decision is silent on the subject.  This is not a situation where the respondents came to a 

different conclusion than the petitioners; they simply did not address it. 

 Agriculture is not only one of the most important industries in the state, it is the #1 

industry in Marion County.  The Marion County Farm Bureau, which exists to “serve the 

interests of Marion County’s leading industry, agriculture,” testified: 

“Agricultural production relies on available, affordable land protected from the 
property speculation and price inflation of urban development.  Marion County 
Farm Bureau is concerned that Woodburn’s development strategy emphasizes 
attracting new industries to the city that will be competing for the large, flat 
parcels of land that are currently in viable agricultural production.  Agricultural 
land is industrial land, land that is supporting a successful portion of our County’s 
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economy.  Marion County Farm Bureau objects to Woodburn’s plan to convert 
farmland to other industrial uses.” 

“In particular, setting aside a large block of productive farmland  on speculation 
that high-tech industry such as silicon chip fabrication can be lured to locate in 
Woodburn, appears to undermine the importance of the County’s top revenue 
producing industry.  In 2002, Oregon agricultural exports grew by 4% while high-
tech declined by 31%.  In 2004, Marion County direct agricultural sales posted a 
record high.  During the decade of the 1990s, employment in the agriculture, 
forestry, and fishing sector grew by 39% in the Woodburn zip code.37 

* * * * 

“Marion County Farm Bureau objects to the inclusion of prime farm land in 
Woodburn’s UGB expansion.  * * * Whereas the farming industry depends on rich 
soil, prime farm land should not be squandered on industries that do not require a 
higher soil quality to generate revenue.” 

 
(Rec. Item 6, p. 162) 
 

Petitioners Carla and Diane Mikkelson testified: 
 

“Taking farm land out of production is simply substituting one type of industry for 
another.  Land taken out of farm use and converted to another industry … can 
never be converted back to farmland.” 

 
(Rec. Item 6, p. 166) 
 
 Lolita and Kathleen Carl represent a family farm on which five generations of 

Carls have lived and worked, which is located within a mile of the present Woodburn 

UGB.  They testified to the wide diversity of crops and livestock they have grown over 

the past 90 years.  The capability of growing a diversity of products is one of the primary 

attributes of the agricultural soils in the Woodburn area, and enables farmers to 

“quick[ly] adapt and respond to market changes and demands. *** The burgeoning wine 

and nursery industries are examples of this adaptability.”  (Rec. Item 6, p. 169)  Yet, as 

the Carls point out: 

 
37 Woodburn Economic Analysis, Rec. Item 10, p. 1022, Table 2-3. 

                                      Agenda Item 4 - Attachment E 
                             January 12-13, 2011 LCDC Meeting 
                                                                Page 82 of 123



“Woodburn’s Economic Opportunity Analysis does not analyze or even mention 
the importance of agriculture to the local economy.  Instead, the plan targets a 
large parcel of industrial land for hi-tech industries and projects a loss in 
agricultural employment.” 

 
(Rec. Item 6, p. 170) 
 
 The Carls testified that not only will removal of the Opus site have an adverse 

impact on the agriculture economy because of loss of that parcel, but expansion of the 

UGB on to farmland in the region in general will have a spillover impact on surrounding 

farms, by creating urban traffic congestion in farming areas, and increasing conflicts such 

as vandalism, theft, trespassing, and complaints about common farm practices, such as 

night-time harvesting.  (Rec. Item 6, p. 170) 

 The petitioners also offered evidence that Marion County is #1 among all counties 

in agricultural sales.  It is a “traded-sector” industry, much like some of the targeted 

industries Woodburn is trying to court.  Agricultural exports rank #2 in volume among all 

Oregon exports; 80% of all production leaves the state.  (Rec. Item 6, p. 101)  Woodburn 

is in the heartland of Oregon agriculture; direct agricultural sales topped half a billion 

dollars in 2004 in Marion County.  (Rec. Item 6, p. 101) 

 Farm land is not undeveloped land waiting for urbanization, available to provide 

flat parcels for targeted industries, as the city put it.  (Rec. Item 10, pp. 1378-79)  Rather, 

it is already –developed industrial land that supports the leading industry of Marion 

County.  Goal 14, factor (3) requires addressing the comparative economic consequences 

to the agricultural industry of expanding on to alternative sites, or to using land already 

inside the UGB, rather than the Opus site or other prime farm land sites. 
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 However, the city simply did not do this.  In addressing the economic 

consequences of expanding into the various study areas, including SA-8, the Opus site, 

the city merely touts that it will be economically beneficial to use SA-8 for the targeted 

industries because it provides large flat land near I-5.  (UGB Justification Report, Rec. 

Item 10, p. 1439)   The closest the city comes to acknowledging an agricultural impact of 

the UGB expansion is to state that “[i]nclusion of the southern portion of SA-7, which is 

comprised largely of Class III agricultural soils and is farmed for grains and grass seed 

…will have relatively less impact on Marion County’s agricultural economy than 

inclusion of more intensively farmed areas….”  (Rec. Item 10, p. 1439)  But then the city 

rejects inclusion of SA-7 South in the UGB.  

 A correct application of Goal 14, factor (3) requires more than comparison of soil 

types.  Rather, it requires comparing alternative UGB expansion locations on 

characteristics such soil capabilities, crops grown currently and historically, the value of 

those crops, the relationship of those crops to local agricultural-related businesses, the 

geographic position of alternative sites to the larger agricultural community, the impacts 

of urbanization of each site to the agricultural area around it, potential conflicts with 

nearby urbanization, etc…  It would compare the loss to the agricultural economy of 

taking the land out of production, and the impacts of urbanization on nearby farm lands, 

with the potential economic contribution of urbanizing the land.  The Oregon Department 

of Agriculture, in supporting expanding south rather than west, describes the other factors 

that must be considered when comparing the impacts on the agricultural economy of 

these sites, including conflicting uses, provision of a hard edge between urban and farm 

uses, etc.. (Supp Rec Vol. 5, p. 844) 
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Page 45 

Petitioners’ Opening Brief   

 The closest the Commission comes to addressing this is: 

“In conclusion, the adopted UGB expansion avoids the highest value farm land 
wherever reasonably possible, while including land with the lowest agricultural 
soil classification that can be served in an efficient and livable UGB 
configuration.” 
 

(Rec. Item 2, pp. 25)  This is not a comparison of the economic impact on the agricultural 

industry of urbanizing alternative sites; rather, it is an admission that the only economic 

consideration was that of the alleged needs of the targeted industries. 

Neither the Commission nor the city addressed the comparative economic 

consequences to the # 1 industry in Marion County of taking over a hundred acres of the 

highest value farm land – the soils of the Opus site – out of production and the impacts on 

the surrounding area, versus any other site, including SA-7 South, although petitioners 

raised this issue and offered SA-7 South as a site with less impact to the agricultural 

economy.  The Commission did not comply with Goal 14, factor (3).   The decision 

should be remanded. 

IV. CONCLUSION 

The Commission’s decision should be reversed and remanded. 

Respectfully submitted this 12th day of March 2008. 

 

______________________________________ 
Mary Kyle McCurdy, OSB No. 883530 
1000 Friends of Oregon 
Attorney for Petitioners 
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SUMMARY OF ARGUMENTS 

 
 This brief is a joint reply to the response briefs filed by each of the 

respondents.1    LCDC’s approval of the city’s UGB expansion for industrial use did 

not comply with Goals 9 and 14, Goal 2, Part I,  and OAR chapter 660, division 9, 

and was not supported by substantial evidence.  The issue is not whether the city 

could use, and the Commission could approve, a targeted industries methodology.  

They can.  However, they applied it in a manner contrary to Goals 9 and 14, the Goal 

9 rule, and without substantial evidence, contrary to Goal 2, Part I.2 

LCDC incorrectly applied the laws applicable to UGB expansions, and made a 

decision without a factual basis, when it approved including land zoned for exclusive 

farm use and having Class II soils in the Woodburn UGB expansion.  There is no 

“two-mile” criterion in the record for proximity of industrial land to an interstate 

freeway; for almost none of the targeted industries is any interstate proximity 

“necessary;” and those industries that do require or even only prefer proximity to an 

interstate do not total “most” of the targeted industries. 

The only rationale left for including the Opus site in the UGB is so 

development of it can pay for improvements to an arterial road.  This is not a legal 

 
1 In this reply brief, the petitioners address the primary arguments made in response 
by the respondents.   However, we maintain all legal and factual arguments raised in 
our opening brief, whether addressed directly in the reply brief or not. 
2 Goal 2, Part I requires the documents underlying a land use plan to factually support 
the plan and any specific implementation measures.  As described here and in 
petitioners’ opening brief, the underlying documents do not support the city’s and 
Commission’s decision. 
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basis to bring high value, Class II farm land into the UGB instead of lower quality, 

Class III farm land. 

Reply to the Response to the First Assignment of Error 
 

LCDC’s approval of the city’s UGB expansion for industrial use did not comply 
with Goals 9 and 14, Goal 2, Part I,  and OAR chapter 660, division 9, and was 
not supported by substantial evidence.3 
 
 The respondents spend many paragraphs and pages claiming that the 

petitioners object to the city’s use, and LCDC’s approval, of the targeted industries 

approach to evaluating the city’s need for industrial land under Goals 9 and 14.  We 

do not and never have, and the opening brief is clear on this point. 4 

However, the petitioners do object to the respondents’ application of the 

targeted industries approach because, in doing so, they have violated the requirements 

of Goals 9 and 14 and OAR chapter 660, division 9 that limit a UGB to a 20-year 

supply of land for employment uses.  And 20 years is the operative span of time. 

                                                 
3 The petitioners agree with respondents that OAR chapter 660, division 24, regarding 
UGB expansions, did not become effective until after the decision, and therefore is 
not directly applicable.  However, the respondents all agree that the division 24 rules 
“clarify many of the requirements that at are issue in this appeal and interpret Goal 14 
as amended” (LCDC Br. p. 10, n. 9; see also Opus Br. p. 9: “OAR 660-024-0040 
provides interpretive guidance ***”; City Br. pp. 9-10) and therefore offer guidance 
to the court on the application of new Goal 14.  Respondent Opus Northwest LLC 
states that the new Goal 14 rules are “an indicator of how LCDC interprets the new 
Goal 14.”  (Opus Br. p. 4, n. 3) 
4 The petitioners state in their opening brief: “[T]here is nothing inherent in the 
targeted industries methodology that requires exceeding the 20-year land supply.  The 
primary flaw in the Commission’s and city’s implementation of the targeted industries 
approach is that it is not tied to the city’s projected employment, or to a 20-year time 
span. *** The Commission and city could have implemented a target industries 
strategy tied to the industries, number of employees, and site needs projected to locate 
in Woodburn over the 20-year planning period, but they did not.”  (Pet. Open. Br., pp. 
16, 17) 
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 Goal 14 governs the evaluation and expansion of UGBs.  Goal 14 is focused on 

the supply of land for various urban uses, for a 20-year period.  It requires that the 

change of a UGB must be based on the land needs of a 20-year population forecast.  

The first two factors of Goal 14 are the “Land Need” factors, and provide (emphasis 

added): 

Establishment and change of urban growth boundaries shall be based on the 
following:  
 
(1) Demonstrated need to accommodate long range urban population, 
consistent with a 20-year population forecast coordinated with affected local 
governments; and   

(2) Demonstrated need for housing, employment opportunities, livability or 
uses such as public facilities, streets and roads, schools, parks or open space, or 
any combination of the need categories in this subsection (2). 

 
The Goal 14 Guidelines explain that UGBs should contain sufficient land for 

all urban uses, taking into account the “needs of the forecast population.”  Respondent 

LCDC concedes that Goal 14 requires “a determination of the need for jobs and 

housing over the next 20 years.”  (LCDC Br. p. 14)5  The rule interpreting the new 

Goal 14 calls for the “determination of a 20-year employment land need for an urban 

area.”  OAR 660-024-0040(5).   The Goal 9 rule defines “total land supply” inside a 

UGB as “the supply of land estimated to be adequate to accommodate industrial and 

other employment uses for a 20-year planning period.” OAR 660-009-0005(13); see 

also OAR 660-009-0025 (2). 

 
5 The petitioners describe at length in our opening brief how the new Goal 14 rule - 
OAR chapter 660, division 24 - reinforces the 20-year requirement for a UGB, 
including for employment land.  (Pet. Open. Br., pp. 9-10)  
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 The respondents argue two inconsistent positions.  First, that the Commission 

and city did approve a 20-year supply of land for employment.  Second, that they 

were not limited to 20 years. 

 In its brief and in the decision, LCDC acknowledges that “not all of the 

industrial land proposed by this plan is expected to develop by 2020.”6  (LCDC Br. p. 

16; Rec. Item 10, p. 1169)   Before LCDC, the city stated “[I]f we have all the 

employment that we expect to have, there will be 200 developed acres of the 400 we 

are developing.”  (Transcript Supp. Rec. Item 2, p. 51, lines 14-15)   

 In its brief, LCDC argues that this is because: 
 

“Goal 14 requires an identification of land needed for employment 
opportunities over 20 years, not necessarily for industrial development over 20 
years, although the two needs often coincide.  Stated differently, the land 
needed to attract industrial employers over the 20-year period, may be different 
from the amount of land those industrial employers will actually develop over 
the 20-year period.”  (LCDC Br. p. 16) 

 
 This is a new argument by LCDC, not relied upon in its decision.  It is also a 

mis-reading of the plain language of the law.  Goal 14 describes a need to provide for 

“employment opportunities” – that is jobs – not employer opportunities.  The Goal 9 

rule reinforces this by explaining that the land inside a UGB for Goal 9 purposes is 

“to accommodate *** employment uses for a 20-year planning period.”  OAR 660-

009-0005(13) (emphasis added).  The purpose of the Goal 9 rule is “to provide an 

adequate land supply for economic development and employment growth *** for a 

20-year planning period.”  OAR 660-009-0000 and -0005(13). 

                                                 
6 Woodburn’s proposed UGB should be for the period 2000-2020. 
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The new Goal 14 rule, which offers guidance to the application of Goal 14, 

states that “local governments must provide a reasonable justification for the job 

growth estimate,” not the employer growth estimate.  OAR 660-024-

0040(5)(emphasis added).  The Goal 14 rule also provides a “safe harbor” for 

determining employment needs, which again is calculated based upon “job” growth,7 

not employer growth. 

 Taken to its logical conclusion, the state’s argument would place no limit on 

the amount of acres of land by which a UGB could be expanded for employment uses.   

Any city could argue, as Woodburn did, that one or more employers in each of its 

target industries could come in and occupy 1, 5, or 10 acres of a 20-, 50-, 100-acre, or 

larger, parcel of land for an indefinite period of time and possibly never use the 

remaining acreage for employment or anything else, or use it far beyond the 20-year 

period.   

 The state uses an example of an electronic chip manufacturer that acquires a 

100-acre parcel, but uses only 70 acres in 20 years, “preserving 30 acres for future 

 
7 OAR 660-024-0040(8) provides (emphasis added): 
 “The following safe harbors may be applied in determining employment needs:  

(a) The local government may estimate that the current number of jobs in the urban 
area will grow during the 20-year planning period at a rate equal to either:  

(A) The county or regional job growth rate provided in the most recent forecast 
published by the Oregon Employment Department; or  

(B) The population growth rate for the urban area in the adopted 20-year coordinated 
population forecast specified in OAR 660-024-0030.  
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expansion.”  (LCDC Br. p. 16)  This may be an appealing example, but there is no 

factual basis in the record for such a scenario, or any scenario regarding land 

absorption by any industrial users.  How small could the percentage of a parcel 

occupied over 20 years be and still allegedly comply with Goals 9 and 14?  Five acres 

of a 100-acre site?  Thirty acres?  A half-acre?  The reality is that many of these 

targeted industries have similar site needs, and therefore some of the expected target 

industry employment will actually occur on these “surplus” portions of parcels.  And, 

many of the targeted industries prefer to co-locate, such as in business parks and 

downtowns.  In fact, LCDC and the city acknowledge this does and will occur.  

(LCDC Br. p. 19; Rec. Item 10, p. 1287)  However, LCDC’s decision assumes that 

each target industry will have a discrete site (or even several discrete sites).  There is 

no 20-year time span in this interpretation of Goals 14 and 9. 

Furthermore, the UGB land supply is self-correcting.  The land use planning 

system requires periodic updating of Woodburn’s comprehensive land use plan every 

10 years, just as the city is doing now.   The city is free to update its plan and UGB 

more frequently.  ORS 197.629 (1)(b), (5), (6).  Thus, built into the system is the 

method by which a UGB is regularly updated to meet changing market conditions and 

opportunities, expansion needs, land needs, etc… 

Exacerbating the flaw in this application of the targeted industries method, and 

illustrating its ultimate logic, is that there is no relationship between the number or 

type of industries identified in Woodburn’s Economic Opportunities Analysis and a 

20-year land supply or 20-year employment projection.  The EOA started out with 70 
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potential target industries, then narrowed those to 24.  (Rec. Item 10, p. 1054)  It 

narrowed that further to 13 industries based on various regional economic criteria 

related to the northern Willamette Valley, but not to a 20-year time span for the 

Woodburn UGB or a 20-year employment projection.  (Rec. Item 10, pp. 1054-63, 

and Tables 4-1, 4-2, and 4-3)8  In the EOA, the city’s consultant acknowledges that 

the rationale for narrowing the field of possible target industries to 13 had nothing to 

do with a 20-year time frame:  “[W]e believe that targeting 10-15 industries will 

provide potential for more focused analysis of site needs and for coordinated efforts to 

attract good jobs to Woodburn.”   (Rec. Item 10, p. 1052) 

Under this rationale, Woodburn – and any other city using this method – has 

no limit to the number of target industries for which it might expand its UGB, or the 

amount of acres by which it might expand it.  There is nothing in Woodburn’s 

application of the targeted industries approach, or the Commission’s approval of it, 

that inherently limits it to the 20-year time frame required of Goals 9 and 14. 

 The respondents’ argument regarding “market choice” only amplifies the 

ultimate conclusion of this logic.  Under their argument, a city may provide several 

parcels for each target industry, so that not only would one 100-acre site be provided, 

of which only 10 acres may be used in the 20-year UGB period, but several of those 

sites may be provided.  Woodburn’s decision does just that – it contains on average 3-

 
8 The criteria used to narrow the 24 industries to 13 include “location quotients, 
environmental characteristics, [and] compatibility with public infrastructure.”  Rec. 
Item 10, p. 1056-57, and Table 4-3. 
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4 sites for each of its targeted industries.  (Rec. Item 10, p. 1287, Table 4; Pet. Br. p. 

19) 

 Goal 14 builds market choice into the UGB by requiring a “long range” land 

supply of 20 years.  If, and as, that land supply is absorbed by development, the land 

use program requires a city to replenish the supply at periodic review, or sooner if 

there is a need. 

 Even if it is a proper application of Goals 9 and 14 to estimate future 

employment land needs based solely on employers, that still must be done within the 

20-year land time frame of the UGB – but that is not how the city or LCDC applied 

this theory.   The state’s argument, as it acknowledges, would provide land for 

economic development and employment growth far beyond 20 years.9   The state 

acknowledges that under its argument, the city “may…provide more land within its 

UGB than the targeted industry may actually develop over 20 years.”   (LCDC Br. p. 

18)  LCDC’s decision also states that “not all of the industrial land proposed for 

inclusion is expected to develop by 2020.” (Rec. Item 2, p. 19; Pet. Br. ER-9) 

Providing more land within the UGB than needed over 20 years is clearly 

contrary to the plain language of Goals 9 and 14.  And, it is not necessary to the legal 

application of the targeted industries approach to estimating employment land needs.  

The Goal 9 rule even provides guidance in how to do this:  “Industrial or other 

employment uses with compatible site characteristics may be grouped together into 

                                                 
9 As the city stated and the Commission approved, the city expects only half of the 
industrial land in its UGB expansion to develop over 20 years.  (Rec. Item 10, p. 
1392; Transcript p. 51, lines 14-15) 
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common site categories.”   OAR 660-009-0015(2).  The rule further encourages 

‘[c]ompatible uses with similar site requirements [to] be combined into broad site 

categories.”  OAR 660-009-0025 (1).10 The city could have projected which and how 

many of the targeted industries are projected to locate in the city over the next 20 

years, rather than using an open-ended time frame.  The city could have estimated the 

number of employees expected to be generated by the targeted industries over a 20-

year time frame, and then translated that into a land need.  But that is not what the city 

did, nor the Commission approved, here.11  Goal 14 accommodates a targeted 

industries method.  The 20-year time span provides for market choice and recognizes 

that not all needs can be predicted and thus provides a long-term, not solely a short-

term, land supply.  The UGB process is self-correcting; it must be updated every 10 

years, and can be updated at any time.12    

 The respondents may argue that the underlying studies on which the 

Commission and city relied in their decisions – Site Requirements for Woodburn 

Target Industries (Rec. Item 10, pp. 1275-95), Economic Opportunity Analysis (Rec. 

Item 10, pp. 1017-75), and the Economic Development Strategies (Rec. Item 10, pp. 

699-743) are based on a 20-year time frame.  Despite an occasional statement by 

 
10 LCDC acknowledges that “many of the sites can be combined for one target 
industry,” but that is not what the city did here, nor what the Commission approved in 
its decision.  (LCDC Br. p. 19)   
11 As described in Petitioners’ opening brief, the city adopted and the Commission 
approved a UGB expansion that includes an average of 3-4 sites for each of the 
targeted industries.  (Pet. Br. p. 19; Rec. Item 10, p. 1287) 
12 ORS 197.629(1)(b), (5),(6). 
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LCDC and the city to that effect, these are conclusory13 – there is nothing in these 

underlying documents that ties the targeted industries method to a 20-year land 

supply, or any other time frame for that matter.14  And perhaps that is because that 

was not the purpose of these studies – they only go so far as to identify the city’s 

economic needs and opportunities, and describe how those could be met through a 

targeted industries approach.  But neither these studies, nor the city, nor LCDC takes 

the next legally required step of translating that into a 20-year land supply for 

employment.15 

 Finally, the respondents make several arguments that the city is not really 

required to designate a 20-year supply of land for employment uses, but rather can 

designate more.  First, they cite OAR 660-024-0040(1) - the new Goal 14 rule - which 

provides that “the 20-year determinations are estimates which *** should not be held 

to an unreasonably high level of precision.”  (LCDC Br. p. 12, n. 11; Opus Br. p. 9; 

                                                 
13 For example, in its brief LCDC states that the city specified the land characteristics 
necessary to attract the targeted industries “within the 20-year planning period,” and 
cites to the Site Requirements document in the record.   (LCDC Br. p. 17)    However, 
nothing at that record cite, or elsewhere, ties the target industries method to the 2000-
2020 UGB time frame. The city repeats this inaccurate assertion in its brief.  (City Br. 
p. 6) 
14 The only reference to the 2000-2020 timeframe in these documents is when the 
consultants describe the conclusions of the land forecasting method using the 
employee/acre formula, which the city rejected.  For example, the Site Requirements 
study shows that using the employee/acre formula, the city would need only 225 new 
acres of industrial land between 2000-2020, and 370 acres to accommodate all 
employment growth from all sectors.  (Rec. Item 10, p. 1278)   
15 And, as described in this brief (page 4 and note 17), the Commission and city state 
in their decisions that the land supply proposed in the expanded UGB exceeds 20 
years. 
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City Br. p. 10) 16   But the petitioners are not even arguing about whether the city 

came close enough in its 20-year estimate of land needed for employment – we are 

arguing that they did not even try.  And as previously described, both the city and 

LCDC acknowledge that the land supply they each approved for industrial uses 

exceeds by about twice any rough estimate of a 20-year need.17  

The respondents then point to another section of the new Goal 14 rule, OAR 

660-024-0040(5), which explains “Goal 14 does not require that job growth estimates 

necessarily be proportional to population growth.”  (LCDC Br. p. 12, n. 11; Opus Br. 

p. 10; City Br. p. 10)  Again, this is irrelevant to the petitioners’ argument.  The rule 

cited simply recognizes that the rate of future job growth in a city could be more or 

less than the projected rate of population growth.  But whatever the rate of growth, the 

projections are still for a 20-year period.  

Then, the state makes the rather surprising claim that the city “was not required 

by statute, goal, or rule to prepare a job growth projection,” but that even though it 

did, it “was not required to tie its 20-year land need to that job growth.”  (LCDC Br. 

p. 22).    Opus adds:  “There is no requirement in Goal 14, Goal 9, or the Goal 9 rule 

that a determination of land needed for employment opportunities be based on a 20-

year population forecast or employment forecast ***.”  (Opus Br. p. 13) 

 
16 The rule section cited by respondents also supports the petitioners’ argument that 
the land supply requirement is for 20 years, not some other amount of time, or an 
indefinite amount. 
17 Presumably, this comparison to a 20-year land supply is based on the 225 acres of 
land the city acknowledges it would need based on an employee/acre methodology, 
but this is not clear.  (Rec. Item 10, p. 1278) 
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 Basically, the state and Opus are claiming there is no time limit on the amount 

of land a city can include in its UGB for employment use, effectively expunging all 

references to a 20-year requirement in Goal 14 and the Goal 9 and 14 rules. 

Goal 14, factor 1 requires that change of a UGB must be based on a 

“demonstrated need to accommodate a long range urban population, consistent with a 

20-year population forecast.”  (Emphasis added)  Factor 2 describes those urban 

needs, which include “employment opportunities.”  Thus, the land need for 

employment opportunities must be tied to the 20-year population forecast.18  This is 

supported by the Guidelines to Goal 14, which explain that UGBs should contain 

sufficient land for all urban uses, taking into account the “needs of the forecast 

population.”   The new Goal 14 rule, which respondents agree provides “interpretive 

guidance” to the Goal, clearly ties the 20-year land supply to the 20-year population 

forecast, including for employment.19 

And, the Goal 9 rule ties the 20-year land supply and employment projection 

together.  It requires that the Economic Opportunities Analysis “must identify the 

number of sites by type reasonably expected to be needed to accommodate the 

expected employment growth ***.” OAR 660-009-0015(2).  Local governments must 

                                                 
18 As described above, this does not mean that the rate of change in employment must 
mirror that of the population forecast, but they must be related, and over a 20-year 
period.  
19 OAR 660-024-0040(1) states “The UGB must be based on the adopted 20-year 
population forecast for the urban area *** and must provide for needed *** 
employment *** over the 20-year planning period consistent with the land need 
requirements of Goal 14 and this rule.”  OAR 660-024-00040(5) requires that “local 
governments must provide a reasonable justification for the job growth estimate ***.” 
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then designate the “total supply” of employment lands for the “20-year planning 

period.  OAR 660-009-0025(1), (2). 

However, that is not what the city did.  As LCDC acknowledges in its brief: 

“[A]lthough the city did predict its job growth over 20 years, it was not 
required to tie its 20-year land need to the job growth projection.  The city 
instead focused on the type – not the number – of jobs it wanted to attract over 
the 20 year period * * * the targeted industries the city desires and reasonably 
expects within 20 years….”  (LCDC Br., p. 22) 
 
So, contrary to Goal and rule requirements, the Commission approved an 

expanded UGB that is unrelated to any employment projections for Woodburn.  

 Finally, the respondents argue that the language of ORS 197.712(2)(c) allows 

LCDC to approve a UGB with more than a 20-year land supply.  That statute 

provides: 

Comprehensive plans and land use regulations shall provide for at least an 
adequate supply of sites of suitable sizes, types, locations and service levels for 
industrial and commercial uses consistent with plan policies.20 

 
 Nothing in that language provides for exceeding the 20-year land supply 

required by Goal 14 and the Goal 9 rule, and case law.  Several decisions of this court 

have emphasized that Goal 9 and “economic development” do not override Goal 14.  

BenjFran Development v. Metro Service Dist., 95 Or App 22,  25-26, 767 P2d 467 

(1989) ; Port of St. Helens v. LCDC, 165 Or App 487, 496-97, 996 P2d 1014 (2000); 

DLCD v. Yamhill County, 99 Or App 441, 444-48, 783 P2d 16 (1989). 

The Goal 9 rule explains how to provide for “at least” an adequate supply of 

sites in a UGB, within a 20-year time span.  A city must identify the land needs of the 

 
20 Goal 9 contains similar language. 
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various types of its projected future employment.  The rule then recognizes that not 

each type will require a different site, but rather recommends combining “compatible 

uses with similar site characteristics … into broad site categories.”  OAR 660-009-

0025(1).  So, while the total land designated in the UGB in individual employment 

categories must “at least equal the projected land need for each *** category,” in the 

aggregate that land supply may not exceed 20 years.   OAR 660-009-0025(2).   The 

rule is clear that the total land supply is for the “20-year planning period.”  OAR 660-

009-0025(2).  While LCDC and the city recognize that different types of employment 

often use the same type of land, and that different employers often co-locate on a 

parcel, such as in an industrial park, neither took this into account in their decisions. 

 LCDC’s decision should be reversed and remanded. 

Reply to Response to the Second Assignment of Error 

LCDC incorrectly applied the laws applicable to UGB expansions, and made a 
decision without a factual basis, when it approved including land zoned for 
exclusive farm use and having Class II soils in the Woodburn UGB expansion. 
 

The petitioners and respondents agree that under the prioritization scheme of 

ORS 197.298, lands zoned for exclusive farm use (EFU) are to be brought into the 

UGB in reverse order of their soil value.  That is, farm soils with a Class III or IV 

value should be brought in prior to land with highly productive Class I or II soils.   

Therefore, if there is a need, and all else being equal, there is no disagreement that site 

SA-7 South, with Class III soils, should come into the UGB prior to the Opus site, 

which has Class II soils.  However, the respondents argue that because “SA-7 South is 

outside of the two-mile radius [from an I-5 interchange] *** it lacks the specified 
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characteristic necessary to be suitable for the city’s identified need and did not have to 

be included in the prioritization of alternative expansion areas,” based on Goal 14.  

(LCDC Br. p. 32) 

Goal 14 explains how a city may evaluate lands for a UGB expansion: 

In determining need, local government may specify characteristics, such as 
parcel size, topography or proximity, necessary for land to be suitable for an 
identified need.” 

  
Respondents argue that the SA-7 South site may legally be excluded, and the 

Opus site included, because the SA-7 South site lacks the “necessary” characteristic 

of being within two miles of the Woodburn I-5 interchange.21   

 However, there is simply no factual basis to support the conclusory statements 

made by LCDC and the city for excluding SA-7 South.  First, there is no “2-mile 

criterion” for any of the Woodburn targeted industries.  Second, while some targeted 

industries prefer being proximate to interstate freeways, for only one of them is it 

described as a “necessity,” as required by Goal 14.  And third, even for those 

industries that prefer being proximate to an interstate, they make up, at best, two of 

the Woodburn targeted industries.   Excluding the Opus site, all the industrial land 

brought into the UGB (close to 300 acres) with this proposal is within 2 miles of the I-

5 interchange; therefore, there is no factual or legal basis for including the Opus site. 

 
21 Webster’s Third New Int’l Dictionary defines “necessary” as a characteristic that 
“cannot be done without : that must be done or had : absolutely required : 
ESSENTIAL, INDISPENSABLE.”  (unabridged ed. 1981)  Merriam Webster’s 
Collegiate Dictionary (10the Ed.)  defines it as “INESCAPABLE *** 
COMPULSORY.” 
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 The “two-mile criterion” has taken on a life of its own without a basis in fact.  

Although LCDC and the city both state it as a fact,22 there is no reference to it in the 

underlying documents on which they rely.  The petitioners do not disagree that for 

some target industries, proximity to the interstate is important.  However, it is not a 2-

mile or less proximity. 

   The primary document relied upon is the Site Requirements for Woodburn 

Target Industries.  It identifies the targeted industries for Woodburn, as well as their 

site characteristics.  It does not find a two-mile requirement for any of the 13 target 

industries.  (Rec. Item 10, pp. 1277-95)   For each targeted industry, the Site 

Requirements study draws conclusions about transportation, such as:  

 “The required site …characteristics for the target industries identified in the 
EOA range widely.”  (Rec. 10. p. 1279) 
 For “[t]he smaller [printing and publishing] firms *** access, in the form of a 

good, local transportation system, is key.”  (Rec. Item 10, p. 1280) 
 “Freeway location and transportation issues are important to all types of glass 

manufacturing.”  (Rec. Item 10, p, 1283) 
 For fabricated metal products, “[i]nterstate access is beneficial, but not as 

critical...”  (Rec. Item 10, p. 1284) 
 For electronic and other electrical equipment, “good access” is noted, but access 

to what is not.  (Rec. Item 10, p. 1284) 
 “Many of the businesses listed in Industry 87 [Engineering, Accounting, 

Research, Management and Related Services] can locate in commercial areas or 
business, high-tech, or science parks.”  (Rec. Item 10, p. 1286) 

 
   There are other, similar statements in this document, but none specifies a “two-

mile criterion.”  In fact, in none of the descriptions of the 13 targeted industries, or 

anywhere in the study, is any distance from an interstate mentioned as a necessary 

                                                 
22 The LCDC brief refers to it as the “two-mile criterion.”  (LCDC Br. p. 32)  LCDC’s 
order stated that “the Commission finds that the two-mile radius criterion is 
reasonable ***”  (Rec. Item 2, p. 26 and ER-16) 
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criterion.  The closest any statement in the record comes is the following:  “For many 

targeted industries, being within one or two miles of an interstate is much more 

preferable than being three or four miles away.”  (Rec. Item 5, pp. 65-66 and Item 9, 

p. 409)  Below, we discuss the legal difference between “preferable” and “necessary.”  

However, even this statement is not an immutable two-mile criterion, it is not for all 

industries, and it is not part of the Site Requirements study on which the decision is 

based. 

 In its decision, LCDC stated that it “agrees with the city’s finding that most 

target industries require direct access to I-5,”  and that therefore designation of the 

Opus site as part of the expanded UGB for industrial lands, and not the SA-7 South 

site, is legal under Goal 14’s “necessary” standard.  (Rec. Item 2, p. 26, emphasis 

added)    

However, only one of the 13 industries targeted by Woodburn has a need for 

access to the interstate that could be deemed “necessary” under Goal 14.  That is 

Motor Freight Transportation & Warehousing, for which the Site Requirements for 

Woodburn Target Industries finds:  “Transportation in the form of access to a major 

interstate is critical to all firms in this category.”  (Rec. Item 10, p. 1285, emphasis 

added)  For one other target industry, it might be.  For the large Printing & Publishing 

firms, the Site Requirements study concludes “interstate and airport transportation will 

be a larger concern,” although this conclusion says nothing about proximity to the 

interstate or airport, nor does it define “larger.” (Rec. Item, 10, p. 1282) 
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 As described in the petitioners’ brief in detail, of the remaining 11 target 

industries, four need “good access,” but not to an interstate.23  Two others specified a 

need for good local access.24  And four more prefer commercially-zoned land, located 

in a business park, downtown, or other mixed-use zone,25 which may well disqualify 

much of the industrial land in this UGB expansion.  The remaining industry’s 

transportation needs were described as having “such variety” that it is “impossible to 

generalize regarding site requirements.” 26 

 For only one of the 13 targeted industries is interstate access “necessary” under 

Goal 14, and that is the one which may be the least likely to even locate in Woodburn. 

27   For one more, it is arguable whether interstate access is “necessary.” But for the 

remaining targeted industries, proximity to an interstate is not “necessary,” and for 1/3 

of them, it may not even be a desirable location.   Even without the Opus site or the 

SA-7 South site, there are almost 300 acres of industrial land in the expanded UGB 

within 2-miles of the I-5 interchange, providing plenty of opportunity for the one 

target industry for which proximity is necessary, as well as opportunity for others of 

the target industries if they so desire. 

                                                 
23 Pet. Br. pp. 33-34 and n. 31; Rec. Item 10, pp. 1283-85. 
24 Pet. Br. p. 34 and n. 32; Rec. Item 10, pp. 1282, 1284. 
25 Pet. Br. p. 34 and n. 34; Rec. Item 10, pp. 1285-86. 
26 Industrial & Commercial Machinery & Computer Equipment (Pet. Br. p. 34 and n. 
33; Rec. Item 10, p. 1284). 
27 As pointed out in the petitioners’ brief, this industry is unlikely to locate here or 
anywhere in Oregon.  The Site Requirements study found that a freight industry 
survey “placed the Northwest as the lowest priority for expansion.”  (Rec. Item 10, p. 
1285) 
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 The city, and its consultants’ reports, focus on the needs and desires of urban 

industries, and economic development within the urban area.  Therefore, words like 

“prefer,” “beneficial,” and “reasonable” may seem close enough to “necessary.”  But 

it is the statutory role of the land use planning program to balance the needs of all 

users of land – including that of the agriculture industry, and it is those industrial 

lands that will be lost if the UGB expands where and when it is not “necessary.”28 

The Commission and city cannot construe the word “necessary” in such a 

strained fashion29 as to “render the selection of the subject property [here, Opus] a 

foregone conclusion.”  VinCEP v. Yamhill Co., 43 Or LUBA 514, 539, aff’d [on this 

point], 42 Or App 414 (2007)  

Finally, despite the Commission’s statement that “most” of the target industries 

require direct I-5 access, or the city’s statement that “many *** prefer[]” being within 

2-miles, as demonstrated above, only one target industry requires interstate access and 

one other has a “concern” about interstate transportation.30  For the 11 other target 

industries, access to I-5 simply is not an issue. 

 Assuming there is a need for the acreage, this simply comes down to the Opus 

site (SA-8), which is Class II soils, or the SA-7 South site, which is Class III soils.   

Under ORS 197.298(1)(d), (2), the only legal basis to include the Opus site rather 

than the SA-7 South is if, as the state says, the SA-7 South site “lacks the specified 

 
28 ORS 197.243 states that the “preservation of the maximum amount of the limited 
supply of agricultural land is necessary to the *** state’s economic resources and *** 
in maintaining the agricultural economy of the state.” 
29 See definition of “necessary” at n. 20. 
30 LCDC at Rec. Item 2, p. 26 and ER-16; city at Rec. Item 5, p. 65. 
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characteristic necessary to be suitable for the identified need,” as that is defined by 

Goal 14.31  As described above, this standard has not been met, and therefore the 

Opus site cannot be included in the prioritization of alternative expansion areas, under 

ORS 197.298(1)(d), (2). 

 The Commission’s other rationale for approving inclusion of the Opus site, 

that:  “[d]evelopment of the Opus site is necessary to pay for improvement of 

Butteville Road to arterial street standards,”32 has no remaining legal basis.  As stated 

in the petitioners’ brief, it is not clear the legal basis on which LCDC relied to bring in 

the Opus site.33  In its brief, LCDC states that ORS 197.298(3) – which describes 

when lands of lower priority may be included over those of higher priority -  is not the 

basis because SA-7 South was already eliminated under ORS 197.298(1), (2); that is, 

because SA-7 South did not have the specific characteristic necessary to meet the 

identified need under Goal 14.  Therefore, LCDC did not address ORS 197.298(3) as 

the basis for including the Opus site.34   

 Therefore, if the court agrees with the petitioners that there is no Goal 14 basis 

for excluding the SA-7 South site, then there is no basis for further considering the 

Opus site, because that site is not an alternative under ORS 197.298(1), and because 

the Commission did not address the petitioners’ argument that the Opus site does not 

meet ORS 197.297(3).35 

                                                 
31 LCDC Br. p. 32 (emphasis added). 
32 ER-16, Rec. Item 2, p. 26. 
33 Pet. Br. p. 36. 
34 LCDC Br. pp. 34-35. 
35 LCDC Br. p. 34-35. 
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 The Opus brief recognizes that LCDC’s findings “do not identify the particular 

provisions of ORS 197.298 with which LCDC believes the City has complied,” 36 and 

therefore it argues that the Opus site qualifies under ORS 197.298(3)(c).  If the court 

chooses to consider this argument, the petitioners rely on their arguments in their 

opening brief37 and will only summarize them here. 

 The standard under ORS 197.298(3)(c) is that “maximum efficiency” of land 

inside a UGB “requires” the inclusion of lower priority lands – here, Opus rather than 

SA-7 South – to provide services to higher priority lands, which the city says is the 

SA-7 North land, also part of this UGB proposal.38 

 As explained in the petitioners’ brief, the Commission and city found that the 

SA-7 site has “good access” to I-5 without the Opus site, and that it “can be 

efficiently served with public facilities,”39 without the Opus site.  The legal standard 

is “required.”  The Opus site is not required.  If access to the I-5 interchange is 

necessary, that can be accomplished without bringing in 100 acres of Class II farm 

land.  ORS 215.283(2)(q), (5), (3).40 

 The only basis for including the Opus site is that the developers of it will pay 

for improvements to Butteville Road.  However, that is not a criterion under ORS 

197.298(3).  The land use system is not a “pay to play” system. 

 
36 Opus Br. p. 23. 
37 Pet. Br. pp. 35-40. 
38 As stated in our testimony and brief, the petitioners do not object to inclusion of the  
SA-7 North area. 
39 Pet. Br. pp. 37-38; Rec. Item 10, p. 1439, 1423-25, 1427. 
40 See Pet. Br. pp. 38-9. 
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Page 22 

CONCLUSION 
 
 The Commission’s decision should be reversed and remanded. 
 

Respectfully submitted this 13th day of August 2008. 

 

 

____________________________________ 
Mary Kyle McCurdy, OSB #88353 
Attorney for Petitioners 
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