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LAND USE

BOARD OF APPEALS
BEFORE THE LAND USE BOARD OF APPEALS

o
OF THE STATE OF ormaor /™ 30 4 01 Fit ‘06

COLLINS FOODS INTERNATIONAL,
Exclusive Franchisee of

Kentucky Fried Chicken, LUBA No., 85-092

)
)
)
)
Petitioner, ) FINAL OPINION
) AND ORDER
VS. )
)
CITY OF OREGON CITY, )
)
)

Respondent.

Appeal from City of Oregon City.

Catherine Riffe, Portland, filed a petition for review and
reply brief and argued on behalf of petitioner. With her on
the brief were Lindsay, Hart, Neil & Weigler.

No appearance by Respondent City of Oregon City.

Dana A. Anderson, Portland, filed a brief and argqued on
behalf of Respondent TRI-MET Legal Services.

KRESSEL, Chief Referee; BAGG, Referee;, DUBAY, Referee;
participated in the decision.

DISMISSED 01/30/86

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS 197.850.
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Opinion by Kressel

NATURE OF THE DECISION

Petitioner seeks review of a decision selecting a site for
a transit transfer center in Oregon City. Respondent TRI-MET
proposes to develop the center.

FACTS

In 1983, the Oregon City Commission approved a downtown
development plan. One of the projects contemplated in the plan
is a transit center. The city requested assistance from its
Urban Renewal Board in the selection of a site and the
acquisition of funds for the project.

The Urban Renewal Board narrowed the number of acceptable
sites to three in October, 1984. One year later, the board
voted to recommend that the city approve one of the three
sites. The recommended site is adjacent to petitioner's
restaurant and is designated General Commercial on the city's
comprehensive plan. The site is also zoned General
Commercial. The city's plan and implementing regulations have
been acknowledged by LCDC.

The City Commission conducted two public meetings
concerning the recommendation in October, 1985.
Representatives of petitioner appeared at the second meeting
and opposed the site recommendation. However, at the
conclusion of the second meeting, the commission voted to
accept the recommendation. The motion adopted by the

commission states:
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"That the City Commission accept the recommendation of
the 1llth Street (sic), Site 13, by the Urban Renewal
Board to include the Pac West property, and that the
Mayor and City recorder are hereby authorized to enter
into an agreement with Tri-Met and other governmental
agencies involved to commence application for funding
and further engineering for this site. That this be
understood that this is limited to a site selection
only and that any design that is worked out with the
cooperation of the property owners be returned to the
Urban Renewal Board with a recommendation brought to
the City Commission for design approval and further
proceedings." Record at 2.

JURISDICTION

Petitioner seeks "invalidation and reversal of the decision
of the board and commission." Petition at 1. However, as the
preceding factual summary shows, the Urban Renewal Board made a
recommendation only. The legislature has authorized LUBA to
review land use decisions, not recommendations. ORS
197.825(1); ORS 197.015(10).

The motion adopted by the city commission accepts the
board's site recommendation and authorizes the mayor to join
other agencies in seeking funds for the project. The motion is

a decision. Compare, Hitchcock v. McMinnville City Council,

291 Or 404, 410-11, 631 pP2d 777 (1981). Whether it is a
decision reviewable by LUBA depends on an additional inquiry,
viz, is the city's action a "land use decision" as that term is

defined in state law? See Billington v. Polk County, 299 Or

471, p2d (1985) .

In Billington, supra, the Supreme Court stated that the

party seeking review by LUBA has the burden to demonstrate that
the challenged action is a "land use decision." 299 Or at
475. The court added:
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n_..there are two tests to determine whether a deci-

sion is a land use decision: (1) the statutory test

defined by ORS 197.015(10), and (2) the significant

impact test as referred to (sic) Peterson and Kerns

for decisions not expressly covered in a land use

norm." Id at 479.

The petition in this case does not expressly address either
of these tests. In connection with procedural challenges,
petitioner does allege that the city should have applied
"pre-existing criteria" to the site recommendation. However,

\
petitioner does not identify the source of these criteria.

As noted earlier, the approved site is planned and zoned
General Commercial. Petitioner concedes that a passenger
termina12 is allowed outright in the General Commercial
district. No claim under the statewide goals is presented.
Given these circumstances, we have considerable difficulty in

understanding what land use norms were at issue in the city's

proceedings. We decline to speculate on the point. See Bell

v. Klamath County, 77 Or App 131, 135, P2d (1985) .

We also have difficulty in applying the significant impact
test to this appeal. The petition raises procedural issues
only and does not address the jurisdictional test. No doubt,
completion of the transit project will have considerable impact
in Oregon City. However, the fact remains that the selected
site is now planned and zoned for the intended use. The
validity of the current land use designations is not in
question here.

Given the case as presented, we conclude the appeal does

not involve a "land use decision" as defined in state law. The
4




city's decision does not determine what uses should be allowed
on the site. That determination was made when the site was
designated General commercial. Rather, the decision at issue
is a step towards development of a use allowed by the governing
land use norms.3 petitioner has not demonstrated that any
statewide goal, comprehensive plan provision, or land use

regqulation is applicable to this step.4 Dismissal of the

appeal is therefore in order. See Fisher v. Colwell, 51 Or App

301, 304-06, 625 P2d 1333 (1981).

0 e Dwaissed .
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FOOTNOTES
1
Petitioner states the criteria concern: "...street layout,
traffic patterns, user accessibility, and other economic, envi-
ronmental, and social aspects of a site...." Petition at 6.

However, citations to the source(s) of these criteria are not
set forth in the petition.

2

We understand "passenger terminal" to be synonymous with
"transit transfer center," the intended use of this site. See
Final Phase One Report on the Transit Transfer Center Siting
Project in Downtown Oregon City, Sept. 1985 at 11.

3

We express no opinion on the reviewability of other actions
concerning this project that may be taken by the city in the
future.

4

Petitioner argques the city's decision is within our
jurisdiction because it is "an apparent implementation of its
Urban Renewal Plan." Reply at 1. 1In support of this
contention, petitioner relies on our decision in Tides Unit
Owners Ass'n v. City of Seaside, 11 Or LUBA 84 (1984).
However, that case does not assist petitioner.

In Tides Unit Owners Ass'n supra, we held that a
substantial amendment to a city's urban renewal plan was a
reviewable land use decision. We noted that (1) ORS 457.220(2)
requires such an amendment to be adopted in the same manner as
adoption of the urban renewal plan itself and (2) ORS
457.095(3) requires the entity adopting an urban renewal plan
to determine whether that plan conforms to the municipality's
comprehensive plan. 11 Or LUBA at 87-88. The decision in
question here may involve implementation of an urban renewal
plan. However, it does not involve the adoption or substantial
amendment of such a plan. The statutory requirement of
conformance with the municipality's comprehensive plan (ORS
457.095(3) therefore is inapplicable.




