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(MEEKY) BLIZZARD, SUSAN PETER,
ALDEN E. POTTER, GREG HOFFENBACKER,
BRIAN J. MARTIN, and DAVID L.
STEWART,

Petitioners,
Vs,
METROPOLITAN SERVICE DISTRICT,
Respondeﬁt,
and

CITY OF BEAVERTON, CITY OF FOREST
GROVE, CITY OF HILLSBORO, CITY OF
KING CITY, CITY OF McMINNVILLE,
CITY OF NEWBERG, CITY OF SHERWOOD,
CITY OF TIGARD, CITY OF TUALATIN,
CITY OF WILSONVILLE, BEAVERTON
AREA CHAMBER OF COMMERCE, FOREST
GROVE CHAMBER OF COMMERCE,
HILLSBORO CHAMBER OF COMMERCE,
SHERWOOD CHAMBER OF COMMERCE,
TUALATIN CHAMBER OF COMMERCE,
WILSONVILLE CHAMBER OF COMMERCE,
McMINNVILLE CHAMBER OF COMMERCE,
TIGARD AREA CHAMBER OF COMMERCE,
PORTLAND METROPOLITAN CHAMBER OF
COMMERCE, I-5 CORRIDOR ASSOCIATION,
FOREST GROVE/CORNELIUS ECONOMIC
DEVELOPMENT CORPORATION,. SUNSET
CORRIDOR. ASSOCIATION, TUALATIN
VALLEY ECONOMIC DEVELOPMENT
CORPORATION, McMINNVILLE
INDUSTRIAL PROMOTIONS, and HOME
BUILDERS ASSOCIATION OF
METROPOLITAN PORTLAND,

Intervenors—Respondent.

N Mt Nt e e e i e N e e e e’ e e e e e e e e e e e et i e M e e e e e e e e e N e i e e

Oct 25 4 36 P ng

LUBA No. 89-030

FINAL OPINION
AND ORDER

Appeal from Metropolitan Service District.
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Keith A. Bartholomew, Portland, filed the petition for
review and argued on behalf of petitioners.

2 Larry Shaw, Portland, filed a response brief and argued on
3 behalf of respondent.,

Jack L.Orchard, Portland, filed a response brief on behalf
4 of intervenors-respondent. With him on the brief was Ball,
s Janik and Novack.

John M. Junkin, Hillsboro, and John L. DuBay, Portland,
6 filed an amicus brief on Dbehalf of amici Washington and
Multnomah Counties.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLINGTON,
8 Referee, participated in the decision.

9 REMANDED 10/25/89

10 You are entitled to Jjudicial review of this Order.
Judicial review is governed by the provisions of ORS 197.850.
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Opinion by Holstun.
NATURE OF THE DECISION

Petitioners appeal Metropolitan Service District (Metro)
Ordinance 89-282, which amends Metro's Regional Traﬁsportation
Plan (RTP).!
MOTION TO INTERVENE

Ten cities, nine chambers of commerce and six private
associations move to intervene on the side of respondent. There
is no opposition to the motion, and it is allowed.
MOTION TO APPEAR AS AMICI

Multnomah and Washington Counties move to appear as amici.
There 1s no opposition to the motion, and it is allowed.
FACTS

Metro's RTP was first adopted in 1982. The RTP 1is a
"functional plan," as that term 1is used in ORS 268.390(2)
(requiring Metro to adopt "functional plans" for activities such
as transportation which have a significant impact on the
metropolitan area) . The RTP is also "an urban transportation

plan 'describing policies, strategies and facilities or changes

in facilities'" which is required to receive federal funds for
transportation improvements under 23 CFR 450.110(a). Petition
for Review 4. See Citizens for Better Transit v, Metro Service

IMetro includes the City of Portland as well as a number of other cities
and unincorporated areas of Clackamas, Multnomah and Washington Counties in
the metropolitan area. Metro's boundaries are described in ORS 268.125.
Those boundaries extend north to the confluence of the Willamette and
Columbia Rivers, east to the cities of Troutdale, Gresham and Boring, south
to the City of Wilsonville, and west to the City of Forest Grove.
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Dist., 15 Or LUBA 623, 624 (1987).

In 1987, Metro adopted the Southwest Corridor Study (SCS),
a study of alternative transportation strategies. The SCS
identifies four major travel movements in the southwest portion
of the metropolitan area between Sunset Highway and Interstate 5
(I-5) south of Portland. One of the four identified major
travel movements is the following:

" x * (Circumferential movements between the Far
Southwest and Washington County West along Highway
217, Murray Boulevard and a combination of Tualatin-
Sherwood Road, Tualatin Road, Durham Road, and rural
roads in Western Washington County * * * " SCS 1.

The SCS projects that by the year 2005, circumferential
movement daily trips will increase by "40% to 270,000 daily
trips." Id. The SCS identifies two alternatives to address
circumferential movements—-—~the 217/Sunset Alternative and the
Bypass Alternative.? The SCS provides the following description
of these two alternatives:

"The concepts differ markedly between the two
alternatives in how they accommodate the
cirumferential [sic] traffic movements. The
217/Sunset Alternative * * * envisions the existing
system of the Sunset Highway, Highway 217 and I-5 as
the backbone of the system, distributing fairly heavy
movements onto the major cross streets (185th,
216/219, Murray Boulevard, Tualatin-Sherwood Road).
As a result, major improvements, such as a widening to
six lanes, are called for on the Sunset Highway,
Highway 217, and Highway 99W through Tigard plus
auxiliary lanes along some sections of Highway 217.

’The Bypass Alternative and various options within that alternative are
referred to in different ways in the record. In this opinion we use the
terms Bypass Alternative or Western Bypass to refer to the proposed freeway
which is at issue in this appeal.
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In addition, a new two-lane arterial 1is proposed

connecting Highway 99W at Edy Road with Scholls Ferry

Road to serve movements between the Sherwood and Aloha

areas.

"The Bypass Alternative envisions a splitting of the

circumferential movement between Highway 217 and a new

four-lane arterial Bypass connecting I-5 with the

Sunset nghway in Western Washington County * * *,

Traffic 1is then distributed more evenly along the

east/west arterials for local access. As a result of

this alternative concept, smaller-scale improvements

to the Sunset Highway, Highway 217, Highway 99W and

Tualatin-Sherwood/Edy Road are proposed." SCS 3.

The Bypass Alternative is the alternative recommended by
Metro in the SCS. On May 28, 1987, Metro adopted Resolution
87-763, adopting the SCS. The resolution directs staff to
incorporate certain portions of the SCS (including portions
concerning the Western Bypass) into the RTP.

On March 9, 1989, the Metro Council adopted Ordinance
89-282, which adopts the RTP Update.3 The RTP Update includes
the Western Bypass. The Western Bypass is depicted in the SCS
and the RTP as a generalized corridor located partially within
and partially outside the Metro Urban Growth Boundary (UGB).

The Western Bypass 1is shown as part of the region's

"Principal Arterial System," the function of which is to "Carry

Statewide Traffic and Cross—-Regional Traffic." RTP Update Table
4~1 . Chapter 5 of the RTP Update identifies "Regional
Transportation Improvements to the Year 2005." RTP Update 5-1

3The RTP Update includes the following: (1) a draft RTP Update document
dated December 1988, (2) several amendments to the December 1988 document,
(3) findings addressing the statewide planning goals and regional goals
and objectives, and (4) a memorandum of understanding with Washington
County concerning Western Bypass land use issues. Record 1-39.
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to 5-25. Transportation capital improvements are grouped into
"committed, 10-Year Priority and 10-20 year need categories.™
RTP Update 5-3. The RTP Update 10-Year Priority Projects
includes construction of the first phase of the Western Bypass
between I-5 and 99W, as well as preliminary engineering for the
second and third phases connecting the Western Bypass with
Sunset Highway. Construction of the latter two phases 1is
included in the listings of "10-20 Year Projects.'" RTP Update
5-14 to 5-19.

In their appeal of Metro's adoption of the RTP Update,
petitioners challenge the inclusion of the Western Bypass,
alleging Metro failed to demonstrate the Western Bypass complies
with statewide planning goals (goals) and Metro's regional goals
and objectives.

JURISDICTION

A, Introduction

Metro challenges our Jjurisdiction to review its decision
adopting the RTP Update. Metro contends that because its
decision adopting the RTP Update is not a land use decision,
LUBA lacks review jurisdiction. ORS 197.825(1).

Metro argues that, unlike other local governments, it is
not required by statute to adopt a comprehensive plan in
compliance with the goals. Metro points out ORS 197.175(2) (a)
explicitly imposes that requirement on cities and counties, but
not on Metro. Metro further argues that it is unique among

units of government in this state. Unlike cities, counties,
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special districts and state agencies, Metro contends it has no
general statutory charge to carry out its planning functions and
responsibilities in accordancé with the goals. ORS
197.175(1) (cities and counties); 197.180(1) (a) (state agencies);
197.185(1) (special districts). Metro acknowledges that it 1is
required to comply with the goals when adopting the Metro UGB or
when adopting regional goals and objectives. ORS 268.390(3);
268.380(1) . However, Metro argues that, aside from these two
instances, Metro's planning responsibilities and activities are
not required to be carried out in compliance with the goals.
Based on arguments that it has no statutory responsibility
to adopt the RTP Update as part of a "comprehensive plan" for
the district in compliance with the goals and no general
statutory <charge to carry out 1its functional planning
responsibilities in accordance with the goals, Metro argues its
decision adopting the RTP Update is neither a land use decision

as defined in ORS 197.015(10)% nor a "significant impact test™

90RS 197.015(10) provides in part:
"'Land use decision':
"(a) Includes:

"(A) A final decision or determination made by a local
government * * * that concerns the adoption,
amendment or application of:

"(i) The goals;
"(ii) A comprehensive plan provision;

"k ok ok kK
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land use decison.® See Billington v, Polk County, 299 Or 471,
703 P2d 232 (1985); City of Pendleton v. Kerns, 294 Or 126, 653
P2d 992 (1982); Petersen v, Klamath Falls, 279 Or 249, 566 P2d
1193 (1977).

In order to determine whether Metro's decision ié a "land
use decision" as defined in ORS 197.015(10), we must determine
whether Metro's adoption of the RTP Update is a decision that
concerns the application of either a comprehensfve plan or the
goals. Before turning to the language in ORS chapters 197 and
268 that Metro relies upon in contending that its decision does
not involve application of the goals or a comprehensive plan, we
first examine prior statutory language concerning Metro's, and
its predecessor Columbia Region Association of Government's
(CRAG's), planning authorities and responsibilities.

B. ry Hi r f CRA nd Metr

1. 1973 Legi i
Oregon Laws 1973, chapter 80 (Senate Bill 100) established

the basic statutory framework for land use planning in Oregon.

Nk ok ok Kk *."

SThe gist of Metro's argument is that because it was not required to
apply comprehensive plan provisions or the goals to its decision, its
decision does not satisfy the definition of land use decision in ORS
197.015(10), supra at n 4. Metro further argues that with the exception of
our decison in Citizen B ransit v, Metr rvi Di , 15 Or
LUBA 482 (1987), the appellate court and LUBA cases concerning "significant
impact test" land use decisions have all concerned decisions by
governmental bodies with statutory responsibility generally to conduct
their planning responsibilities in compliance with the goals. Metro
contends that because it lacks such statutory responsibility, the
"significant impact test" should not apply to Metro decisions.

8



The statutes have been amended significantly since 1973, but the

z basic framework continues more or less as originally adopted by
3 the legislature in 1973. The legislative findings adopted in
4 1973 included the following:

5 wx ok ok % %

6 "(4) The promotion of coordinated statewide land

, conservation and development requires the

creation of a state-wide planning agency to
prescribe planning goals and objectives to be
8 applied by state agencies, cities, counties and
special districts throughout the state."

9
Wk Kk Kk x x"  Or Laws 1973, ch 80, sec 1.
10
The legislature's statement of policy provided:
1
"The Legislative Assembly declares that, in order to
12 assure the highest possible level of liveability in
Oregon, it 1is necessary to provide for properly
13 prepared and coordinated comprehensive plans for
cities and counties, regional areas and the state as a
14 whole. These comprehensive plans:
15 "(l) Must be adopted by the appropriate governing
body at the local and state levels;
16

"(2) Are expressions of public policy in the form of
17 policy statements, generalized maps and
standards and guidelines;

"(3) Shall be the basis for more specific rules,
19 regulations and ordinances which implement the
policies expressed through the comprehensive

20 plans;

21 "(4) Shall be prepared to assure that all public
actions are consistent and coordinated with the
o) policies expressed through the comprehensive
plans; and
23
"(5) Shall be regularly reviewed and, if necessary,
24 revised to keep them consistent with the
changing needs and desires of the public they
26 are designed to serve." Or Laws 1973, ch 80,
sec 2.
26
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The above gquoted legislative findings and statements of
legislative purpose are codified at ORS 197.005(4) and 197.010,
in nearly identical language. The 1973 legislature's desires
for statewide planning goals to guide planning efforts and for
all levels of government to prepare comprehensive plans and
implementing regulations in accordance with those statewide
planning goals was specifically implemented by other sections of
Oregon Laws 1973, chapter 80. For example, section 33 required
that the Land Conservation and Development Commission (LCDC)

"adopt state-wide planning goals and guidelines for

use by state agencies, cities, counties and special

districts 1in preparing, adopting, revising and

implementing existing and future comprehensive plans."
Section 17 required that cities and counties adopt comprehensive
plans in compliance with the goals and "exercise their planning
and zoning responsibilities in accordance with * * * the state-
wide planning goals * * * " Section 21 required that "[s]tate
agencies carry out their planning duties, powers and
responsibilities and take actions * * * affecting land use in
accordance with state-wide planning goals." Section 20 required
that "[s]pecial districts shall exercise their planning duties,
powers and responsibilities and take actions * * * affecting

land use in accordance with state-wide planning goals * * * w6

The Metropolitan Service District did not exist in its

®These requirements continue in nearly identical language at ORS 197.225
(LCDC to adopt goals); ORS 197.175 (cities and counties to comply with
goals); ORS 197.180 (state agencies to comply with goals); ORS 197.185
(special districts to comply with goals).

10
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present form in 1973. However, Oregon Laws 1973, chapter 482
enacted enabling legislation for the Columbia Region
Association of Governments (CRAG). Among the powers given CRAG,
Oregon Laws 1973, chapter 482, section 9 provided:

"[CRAG] shall:

"(1) Adopt by rule regional land use planning goals
and objectives;

"(2) Prepare, maintain and modify as necessary a plan
for the region in accordance with the goals and
obijectives;

"(3) Designate areas and activities having
significant impact upon the orderly and
responsible development of the region and
establish rules and regulations for the
development, use and control of such areas and
activities;

Mx % k% Xx %xn

Although Oregon Laws 1973, chapter 482 did not explicitly

direct that CRAG adopt its regional land use planning goals and
objectives (regional goals and objectives) and plans for the
region in accordance with the statewide planning goals, CRAG was
by definition a "unit of local government." Or Laws 1973,
ch 482, sec 5. Oregon Laws 1973, chapter 80, section 3 defined
"special district"™ to include "any unit of local government,
other than a city or county * * * " Therefore, CRAG was also a
"special district;" and, under Oregon Laws 1973, chapter 80,
section 20, CRAG was required to carry out its planning
functions in accordance with the statewide planning goals. CRAG

adopted regional goals and objectives in 1976, Respondent's

Brief Appendix I.
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2. 1977 Legislation

Metro was created following the adoption of enabling
legislation in 1977, Or Laws 1977, ch 665. Section 17 of the
legislation dirécted Metro to adopt "land-use planning goals and
objectives for the district consistent with [thelstatewide
planning] goals * * * "7 gSection 25 of the legislation provided
that the regional goals and objectives adopted by CRAG would
remain in effect "until lawfully superseded or repealed" by
Metro. Metro has never repealed or superseded CRAG's regional
goals and objectives, and they remain in effect.

When Metro was created in 1977, 1t was, by definition, a
"special district." ORS 197.015(10) (1977) defined "special
district" to include "any unit of local government, other than a
city or county * * % n Accordingly, under ORS 197.185 (1977)
Metro was required to carry out its "planning duties, powers and
responsibilities and take actions * * * affecting land use * * *
in accordance with statewide planning goals * * * u

3. 1981 Tegislation |

In 1981, the legislature amended the definitions in
ORS 197.015, adding a new defined term, "local government,"™ and
amending the existing definition of "special district" as

follows:8

"Metro was later directed also to adopt an urban growth boundary for the
district, in accordance with the statewide planning goals. Or Laws 1979,
ch 402, sec 1.

8In the portions of Oregon Laws 1981, chapter 748 quoted in this
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Wk ok ok kX

"(12) 'Local government' means any city,
county or metropolitan service district formed
under ORS chapter 268 or an association of
local governments performing land wuse planning
functions under ORS 197.190.

Wk % %k % %

"[10] (15) 'Special District' means any unit of local
government, other than a city, county, metropolitan
service district formed under ORS chapter 268
or an association of local governments
performing land use planning functions under
ORS 197.190 [or county,] authorized and regulated by
statute and includes, but 1is not limited to: Water
control districts, domestic water associations
and water cooperatives, irrigation districts, port
districts, regional air quality control authorities,
fire districts, school districts, hospital districts,
mass transit districts and sanitary districts.

Wk ok x & %" Or Laws 1981, ch 748, sec 1.

As a result of these 1981 amendments, Metro is a "local
government, " but not a "special district," as those terms are
defined in ORS ch 197.

Although ORS 197.175 (which requires cities and counties to
adopt comprehensive plans and carry out their planning and
zoning responsibilities in accordance with the goals) was also
amended in 1981, it was not amended to apply to Metro.
Furthermore, because Metro was no longer a special district, due
to the above quoted amendments to the definitions in
ORS 197.015(10), the requirement in ORS 197.185 that special

districts exercise their planning responsibilities and

opinion, brackets indicate existing statutory language deleted by the
legislation, and bold text indicates new statutory language adopted by the
legislation.
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activities in compliance with the goals no longer applied to
Metro.?

Thus, the 1981 1legislation removed Metro from the
definition of "special district™ (and, therefore, from the
general statutory charge in ORS 197.185 that special district
planning responsibilities and activities be in compliance with
the goals), but did not expressly expand ORS 197.175, the
statutory section that imposes that obligation on other local
governments (e.g. cities and counties), to include Metro.
Because of these 1981 changes, Metro argues it has no duty to
adopt a comprehensive plan or to apply the goals except, as
noted above, where ORS 268.380(1) and 268.390(3) explicitly
impose a goal compliance obligation.

However, Oregon Laws 1981, chapter 748, section 1 also
adopted amendments to the definition of "comprehensive plan" as
follows:

"(5) 'Comprehensive plan' means a generalized,

coordinated land use map and policy statement of
the governing body of a [state agency, city,
county or special district] local government
that interrelates all functional and natural
systems and activities relating to the use of
lands, including, but not limited to, * * x

transportation systems, * * * u

In addition, Oregon Laws 1981, chapter 748, section 29a

0RS 197.185 was amended to provide that special districts within
Metro's boundaries must enter into cooperative agreements with Metro to
specify tasks that must be completed to bring the special district's plans
into compliance with the goals. In addition, Oregon Laws 1981, chapter
748, section 27 amended ORS 197.190, assigning Metro the coordination
responsibilities under that section previously performed by counties within
the Metro boundaries.

14




adopted amendments to ORS 197.250 as follows:

2 "x * % all comprehensive plans and [any zoning,
subdivision and other ordinances and] land use

3 regulations adopted by a [city or county] 1local
government to carry out {such] those
4 comprehensive plans and all plans, programs, rules
or regulations affecting land use adopted by a state
3 agency or specilal district shall be in conformity with
the [state-wide planning] goals within one year [from]
6 after the date ([such] those goals are approved by
; the commission.™
8 Finally, ORS 197.251, which governs LCDC acknowledgment
° review of comprehensive plans, was amended in part as follows:

"[Upon request by a city or county the commission may
10 grant :]

I "[(l) A compliance acknowledgment which shall be an
official order of the commission formally

12 recognizing that the comprehensive plans or
zoning, subdivision or other ordinances or
13 regulations adopted by the city or county are
in compliance with the state-wide planning
14 goals., * * * ]
15 "(l) Upon the request of a local government,
the commission shall by order grant, deny
16 or continue acknowledgment of compliance
with the goals.* * *,
17
LI S I R
18
"(5) A commission order granting, denying or
19 continuing acknowledgment shall * * x
20 "(a) Identify the goals with which the
comprehensive plan and land use
21 regulations comply and those with which
they do not comply * * *,
22
Mk % *x % %
23
"k X ok % xU Or Laws 1981, ch 748, sec 7.
24
4, ! rren T
25
Metro 1is correct that, as a result of the definitional
26
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amendments noted above, Metro is not a city, county, state
agency or special district, as those terms are defined in ORS
chapter 197. Therefore,'neither ORS 197.175, 197.180, nor
197.185 imposes a general obligation that Metro carry out its
planning activities and responsibilities in accordance with the
goals.

However, although Metro i1s correct that no provision of ORS
chapter 197 expressly directs Metro to adopt a comprehénsive
plan, the above noted amendments to ORS 197.015(5) and 197.250
suggest that Metro was to Dbe included in the requirement
directly imposed on cities and counties to adopt comprehensive
plans and land use regulations in compliance with the goals.
In addition, ORS 197.251 was amended to substitute "local
government" where the terms "city and county" previously
appeared. This amendment suggests that Metro was expected to
submit a comprehensive plan and land use regulations of some

sort for acknowledgment review,10 ee Leaque of Women Voters v,

Metro Service Dist,, supra, slip op at 14. These amendments are
inconsistent with Metro's contention that the 1981 definitional
amendments discussed above were intended to eliminate the goal

compliance obligation which had previously been imposed on Metro

by ORS 197.185.

1%Bven before the amendments to ORS 197.251 in 1981, Metro submitted the

metropolitan area UGB to LCDC for acknowledgment. The UGB was acknowledged

in 1980. See League of Women Voters v, Metro Service Dist,, _ Or LUBA
(LUBA No. 88-102, July 11, 1989), slip op 54, n 1.
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C. Conclusion

The parties have not submitted any legislative history to
assist our understanding of what the legislature intended by its
1981 amendments. Our obligation 1is to determine from the
statutory language as a whole, giving effect to all parts of the
statutes, whether Metro's decision is a decision to which the
goals or a comprehensive plan provision apply.

The legislature has not used the term "comprehensive plan"
with great precision or consistency.!! In some sections of
ORS chapter 197, it 1is suggested that governmental units other
than cities and counties may adopt comprehensive plans. See ORS
197.010 ("comprehensive plans for cities and counties, regional
areas and the state as a whole * * * [m]Just be adopted by the
appropriate governing body at the local and state levels").

Prior to its repeal in 1977, ORS 197.280 provided:

110RS 197.015(5) defines "comprehensive plan" as follows:

"!Comprehensive Plan' means a generalized, coordinated land use
map and policy statement of the governing body of a local
government that interrelates all functional and natural systems
and activities relating to the use of lands including, but not
limited to sewer and water systems, transportation systems,
educational facilities, recreational facilities, and natural
resources and air and water quality management programs.
'‘Comprehensive' means all-inclusive, both in terms of the
geographic area covered and functional and natural activities
and systems occurring in the area covered by the plan.
'General nature' means a summary of policies and proposals in
broad categories and does not necessarily indicate specific
locations of any area, activity or use. A plan 1is
'coordinated' when the needs of all levels of governments,
semipublic and private agencies and the citizens of Oregon have
been considered and accommodated as much as possible. 'Land’
includes water, both surface and subsurface, and the air."

17
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"Prior to approval by the commission of its state-wide

plannning goals and guidelines under ORS 197.240, the

goals listed in ORS 215.515 shall be applied by state

agencies, cities, counties and special districts in

the preparation, revision, adoption or implementation

of any comprehensive plan."
However, ORS chapter 197 now generally refers to comprehensive
plans in connection with cities and counties (e.g., ORS 197.175)
and local governments (e.g., ORS 197.015(5); 197.250 and
197.251) ,12

We agree with Metro that it occupies a somewhat unique role
in Oregon's land use planning program. In some respects, Metro
exercises powers similar to LCDC's (e.g. when it adopts regional
goals and objectives which other local governments within its
boundaries must comply with under ORS 268.380(1) and (2)).
Metro performs the coordination role normally assigned to
counties under ORS 197.190. Metro adopts the metropolitan area

UGB, a function normally performed by both cities and counties.

Finally, Metro adopts functional plans, a task frequently

1?ye note that prior to amendments adopted in 1988, Goal 2 provided:

"City, county, state and federal agency and special district
plans and actions related to land use shall be consistent with
the comprehensive plans of cities and counties and regional
plans adopted under ORS 197.705 through 197,795." (Emphasis
added.)

In 1988 Goal 2 was amended to substitute "ORS Chapter 268" (Metro's
enabling statute) for the above emphasized reference to CRAG's enabling
statute. LCDC appears to view Metro's regional plans as equivalent to
comprehensive plans. We are uncertain whether LCDC intends by the
reference to "regional plans" to include Metro's functional plans, or
whether the reference was intended to encompass only the UGB and regional
goals and objectives which Metro is expressly required to adopt in
conformance with the goals under ORS ch 268.
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performed by special districts as well as cities and counties.
It is largely because we agree with Metro that it is unique
that we disagree with Metro's position that it has no statutory
obligation to adopt a comprehensive plan in compliance with the
goals. It is undeniable that the statutory charge that Metro
adopt a comprehensive plan is far less explicit and clear than
the statutory requirement in ORS 197.175(2) that c¢ities and
counties do so. It 1is also correct that Metro does not
currently exercise all of the powers that would be required to
adopt a comprehensive plan that fully addresses the expansive
subject matter envisioned for a comprehensive plan in ORS
197.015(5) . See n 11, supra. However, we conclude the
amendment of ORS 197.015(5), 197.250 and 197.251 in 1981 to
include Metro can only mean the legislature intended Metro to

adopt and submit for acknowledgment a comprehensive plan of some

sort. See Leagque of Women Voters v, Metro Service Dist,, supra.

As noted earlier in this opinion, ORS 268.380(1) and
268.390(3) expressly require Metro to adopt a UGB and regional
goals and objectives in compliance with the goals. We conclude,
at a minimum, the UGB and regional goals and obijectives that
Metro concedeé must be adopted in compliance with the goals are
part of Metro's comprehensive plan, required to be prepared in
compliance with the goals and acknowledged by LCDC under
ORS 197.250 and 197.251. Otherwise the 1981 changes 1in
statutory language to substitute "local governments" for "cities

and counties" were unnecessary.
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As noted earlier in this opinion, Metro's regional goals
and objectives are the same regional goals and objectives
adopted in 1976 by CRAG, and remain in effect by virtue of
Oregon Laws 1979, chapter 665, section 25. The statement of
purpose for the regional goals and objectives provides as
follows:

"The purpose of the Goals and Objectives is to give

structure and direction to regional planning

consistent with the adopted Statewide Land

Conservation and Development Commission (LCDC) Goals

and to implement CRAG's statutory responsibility. The

Goals and Objectives are to be binding directly only

on CRAG and they shall be applied to 1local

jurisdictions through elements of the Regional Plan.

It is not intended that the Goals and Objectives be

used as legal Justification for 1local land use

decisions, unless they have Dbeen implemented by

elements of the Regional Plan."
We believe the above statement of purpose makes 1t clear that
Metro's regional planning efforts, including functional plans
such as the RTP, must be accomplished consistent with these
regional goals and objectives.13

The adoption and amendment of Metro's functional plans,
including the RTP, 1s an exercise of planning authority and
responsibility that Metro must carry out in conformance with its

own regional goals and objectives. Because the regional goals

and objectives <constitute at least a part of Metro's

13a1though Metro no longer has the power to adopt a "regional plan" as
that term was used in CRAG's enabling statutes, Metro does have authority
to adopt functional plans. We conclude the legislature intended the goals
and objectives Metro inherited by virtue of Oregon Laws 1979, chapter 665,
section 25 to apply to Metro's planning duties in the same way they applied
to CRAG's, at least until Metro takes action to repeal or supersede those
regional goals and objectives, as allowed by section 25.
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comprehensive plan, Metro's amendment of the RTP "concerns the
* * * agpplication of * * * [a] comprehensive plan provision" and
is by definition a land use decision under ORS
197.015(10) (a) (ii) .Y See, n 4, supra. ' We, therefore, have
jurisdiction to review Metro's decision. ORS 197.825(1).
SCOPE OF REVIEW

Metro contends that even if LUBA should determine that it
has review jurisdiction, our scope of review does not extend to
review of 1its decision for goal compliance, because 1its
functional plans are not one of the two matters Metro is
required by statute to adopt in compliance with the goals.

Metro's regional goals and objectives have not been
acknowledged by LCDC. ORS 197.835(2) provides:

"The board shall reverse or remand a land use decision

not subject to an acknowledged comprehensive plan and

land use regulations if the decision does not comply

with the goals."
Because Metro's regional goals and objectives have not been
acknowledged, Metro's land use decision is not subject to an
acknowledged comprehensive plan, and we are required to reverse
or remand the decision if it does not comply with the goals. We
reject Metro's contention that we may not review its decision

for compliance with the goals.!®

l4yhether the RTP is itself a part of Metro's comprehensive plan is a
question we need not decide in this appeal proceeding.

15Although we agree with petitioners that we have jurisdiction to review
Metro's decision and that our scope of review includes review for goal
compliance, we reach our conclusions on these points for different reasons
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ERR

"Metro erred by amending its Regional Transportation

Plan to provide for the construction of a multi-

million dollar freeway without demonstrating that the

facility complied with the statewide planning goals or
justifying a reasons exception to the applicable
goals."

Petitioners contend Metro's decision concerning the Western
Bypass fails to demonstrate (1) compliance with applicable
goals, (2) that the goals do not apply to the decision, or (3)
that an exception to the goals is Jjustified. Petitioners
contend a freeway designed to facilitate intra and inter-urban

circumferential travel located outside the acknowledged UGB on

rural lands violates Goal 14 (Urbanization) and Goal 11 (Public

than argued by petitioners. Both parties argue at length concerning
whether Metro's decision is a "significant impact test"™ land use decision,
an issue we do not reach in this opinion. OQur decision in this case is not
consistent with some of the language in our decision in Citizens for Better
Tr it v r rvi Di , 15 Or LUBA at 489, n 5, where we concluded
an amendment to Metro's Transportation Improvement Program was a
"significant impact test" land use decison and said:

"Metro must comply with statewide planning goals in specific

instances. It must adopt land use planning goals and
objectives for the district in compliance with the goals. ORS
268.380(1). It must recommend or require land use plans of
cities and counties within its boundaries to be amended to
comply with the goals. ORS 268.380(2). It must adopt urban
growth boundaries for the district in compliance with the
goals. ORS 268.390(3). However, no statute requires it to

exercise planning powers and respnsibilities or make land use
decisions in compliance with the goals in other circumstances."

Our decision in Citizens for Better Transif did not reach the issue of
whether Metro's decision in that case was a statutory land use decision,
although the above quoted language suggested that in our view it was not.
The above quoted portion of our opinion focused exclusively on
ORS chapter 268 without considering whether Metro's regional goals and
objectives and other statutory provisions might require application of a
comprehensive plan provision or the goals to Metro's decision. In this
decison we conclude such requirements exist in ORS chapter 197 and Metro's
regional goals and objectives for the decision challenged in this
proceeding.
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Facilities and Services). Petitioners also allege a number of
other goals are violated, because resources located within the
proposed freeway corridor and protected by those goals, may be
impacted. !¢

Petitioners contend that Metro's findings addressing each
of the goals petitioners cite are conclusionary, fail to
demonstrate goal compliance and defer the decision concerning
whether the Western Bypass complies with goal requirements to
Washington County. Petitioners contend Metro's deferral of goal
compliance issues to Washington County 1s an impermissable
delegation of Metro's regional transportation planning
authority.l? |

Before resolving petitioner's charges, we first examine the
nature of Metro's obligation to adopt findings demonstrating
compliance with the goals.

A, Nature of Metro's Goal Finding Obligation

According to Metro, the decision to build the Western
Bypass has not yet been made. Metro contends its inclusion of
the Western Bypass in the RTP 1is simply a recommendation.

Washington County 1is encouraged to include the Western Bypass in

l6petitioners cite Goal 3 (Agricultural Lands), Goal 4 (Forest Lands),
Goal 5 (Open Spaces, Scenic and Historic Areas, and Natural Resources) and
Goal 6 (Air, Water and Land Resources Quality).

17T0RS 268.030(4) provides that Metro "shall provide for those aspects of

land use planning having metropolitan significance."” ORS 197.390(2)
provides Metro shall "adopt functional plans for * * * transportation and
other aspects of metropolitan area development * * * v ORS 197.395(2)

provides "all * * * planning authority (shall] remain in the council of the
metropolitan service district."
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its comprehensive plan but is not required by anything in the
RTP to do so. Metro further argues the memorandum of
understanding between Washington County and Metro, adoped by
Ordinance 89-282, explicitly provides that all goal issues will
be fully addressed by the county at the time it amends its
comprehensive plan to include the Western Bypass,18
Metro points out that the Western Bypass is the only aspect
of its RTP Update challenged in this appeal. Metro argues:
"Very little of the RTP is directive, The RTP, as it
relates to implementation of transportation
improvement projects, 1s a set of recommendations that
local governments are 'encouraged' to follow. In
general, RTP consistency requires that 1local

governments include recommended projects in their
comprehensive plan with appropriate statewide goal

findings. Each RTP project recommendation is
contingent upon that city or county action before the
RTP project recommendation becomes final.

Specifically, for new proposed improvements that would
likely impact resource lands, like a project in the
Western Bypass corridor, consistency with statewide
goals must Dbe demonstrated prior to a final RTP
recommendation, including the Washington County study
addressing specific goals identified by Metro as
potentially impacted.

"This contingent RTP recommendation on the Bypass,
then, 1is merely a project-specific expansion of the
limited RTP directive for all projects recommended in
the RTP. All modernization projects in local
comprehensive plans must be consistent with the RTP
goals and policies. The RTP Consistency Process in
the RTP for local comprehensive plans makes only a

18although the memorandum of understanding between Metro and Washington
County does not include other local governments, we cannot tell whether
other local governments may have to amend their comprehensive plans as
well. As noted infra, if local governments other than Washington County
must amend their comprehensive plans, the RTP Update makes it clear that
any relevant goal issues must be addressed by those local governments as
well.
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Respondent notes the RTP Update specifically provides

very short 1list of highway design, capacity and
project uniformity criteria mandatory. For
recommmended projects 'encouraged' by the RTP, like
those for the Western Bypass corridor, the local plan
can adopt either policies implementing some mix of
encouraged projects or explain why none of the
recommended projects are feasible or appropriate.
For the Bypass, failure to comply with statewide goals
is one way that particular projects may prove to be
not feasible. If it is not feasible for that reason,
the RTP will be amended.

Wk ok ok k%

"% * * The only thing that has been 'decided,' subject
to compliance with all applicable statewide goals, is
to recommend a major transportation facility somewhere
in the Western Bypass corridor based on a systems
level study which indicates that such a facility would
be needed by 2005 from growth projected in existing
comprehensive plans. This contingent recommendation
is intended to comply with federal regulations to
project an integrated regional system study hypothesis
to qualify for federal planning funds and to aid local
governments by demonstrating one coordinanted,
integrated plan of improvements for a regional
transportation system indicated by systems level
analysis. No system decision, such as recommending a
limited access freeway in the Western Bypass Corridor,
is intended to be a final decision to construct any
particular facility * * * " (Footnotes and references
to the RTP Update omitted.) Respondent's Brief 33-37.

follows:

25

"When Metro amends RTP policies * * * gystem plan
elements * * * or mplian riteria * * *x, it will
evaluate and adopt findings regarding broad regional
compliance with all applicable state planning goals.
There may be local (site-specific) goal issues or Goal
14 issues associated with a policy decision at this
level -- as, for example, when a major new facility is
added to the system. * * * However, a system decision
should not foreclose or appear to foreclose full and
fair consideration of all relevant goal issues at the
time the project specifics are adopted by the local
jurisdiction." RTP Update 8-14 to 8-15.

as

In view of the above described aspects of its decision,
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Metro contends little was required of it in the way of goal
findings, and its findings are adequate to demonstrate the RTP
Update complies with the goals. See 1000 Friends v, Washington
County, . Or LUBA __ (LUBA Nos. 88-106, 88-107 and 88-108,
May 5, 1989), slip op 12 ("goal findings are only required to
the extent * * * land use planning courses of action are adopted
or rejected") (emphasis omitted).

It is not disputed that, if the Western Bypass is approved
by Metro and included in the comprehensive plans of all affected
local governments, the Western Bypass must comply with the
goals. Rather, the parties' disagreement concerns when the
Western Bypass must be shown to be consistent with the goals,
and what entity or entities have the reéponsibility to determine
compliance with particular goal requirements. Metro contends it
may defer much of the responsibility for goal compliance
findings to Washington County.

Petitioners concede some goal compliance issues associated
with the Western Bypass may be properly addressed by the county
at a later point in the process. However, petitioners argue the
goal compliance issues it raises under this assignment of error
must be addressed by Metro now, as part of its decison to

include the Western Bypass in the RTP Update.l?

19etitioners point out, and respondent does not dispute, that if the
county amends its plan to include the Western Bypass and that decision is
not reversed or remanded, Metro's decision concerning the Western Bypass is
complete and no further amendments to the RTP will be required.
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Although ORS 197.190 and 268.380(4) assign Metro the
coordination role within its boundaries, those statutes do not
explicitly state how Metro is to coordinate the various local
and regional interests. ORS 197.015(5) provides that
coordination requires that "the needs of all levels of
governments, semipublic and private agencies and the citizens of
Oregon have been considered and accommodated as much as
possible." Construing this power together with its power to
"recommend or require" that local comprehensive plans be amended
to conform to regional functional plans, Metro apparently
pursues two approaches in its RTP Update. It adopts mandatory
provisions which it requires local goVernments to incorporate
into their comprehensive plans, and it also adopts nonmandatory
provisions which it recommends that local governments
incorporate into their acknowledged comprehensive plans.

Much of the RTP Update (including the Western Bypass) is
simply a recommendation. In other words, affected local cities
and counties may accept Metro's recommendation, adopt
appropriate goal findings in addition to those already adopted
by Metro as part of the RTP Update, and include the
recommendation in their comprehensive plans. When cities and
counties proceed in this manner, the 1land use decision
concerning the recommendation is complete when the required

comprehensive plan amendments are adopted.?0 However, for

20T the RTP Update, Metro states in several places the land use
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recommended projects, a local government remains free to reject
the recommendation or to provide alternatives when it considers
including the recommendation in its comprehensive plan.?! For
recommended portions of the RTP Update such as the Western
Bypass, Metro has adopted general goal findings and explicitly
deferred the duty of finding the proposal complies with other
applicable or potentially applicable goal requirements to
Washington County to perform as part of its comprehensive plan
amendment process.

Other portions of the RTP Update are mandatory.?2?

decision to construct the Western Bypass cannot be considered "final' until
the county adopts goal findings and amends its comprehensive plan to
include the Western Bypass. See, e.g,, RTP 8-14 ("No system decision made
at the [RTP] level can be considered a final land use decision, since at
least one subsequent decision on projects specifics will be needed before
anything can be built.™) This suggests, incorrectly, that in planning and
constructing a project like the Western Bypass there necessarily is only
one "final" land use decision. See Kirpal Light Satsang v, Douglas County,
_ Or LUBA ___ (LUBA No. 88-082, January 18, 1989), slip op 18, n 15
Complicated land use projects, particularly those involving multiple
jurisdictions, often result in several land use decisions. See Hemstreet
v. City of Seaside, _  Or LUBA ___ (LUBA No. 87-094, April 22, 1988), slip
op 6-10; Tides Unit Owners Assoc, v, City of Seaside, 11 Or LUBA 84, 90
(1984) . Metro's decision to recommend the Western Bypass is "final." We
agree with Metro that a decision to build the Western Bypass will not be
"complete" until action is taken by Washington County. However, assuming
Washington County does so, no further amendment of the RTP will be
necessary.

211f a local government refuses to amend its comprehensive plan to
include a recommended project, the RTP Update does include procedures
whereby Metro may then adopt additional goal findings and order a local
government to amend its comprehensive plan to include the project. RTP
Update 8-20 to 8-21.

22The RTP Update provides:

"k *x x §gpecific items in the RTP that require local
comprehensive plan compliance are as follows:

- Highway System Design criteria * * *;

28



Regarding the mandatory portions of the plan, Metro apparently

2 recognizes it has a greater goal compliance obligation, because
3 under ORS 268.390(4) it may require local governments to amend
4 their plans to include the mandatory provision.
5 The RTP Update provides in part:
6 "4) RTP decisions require local action to include
the project in 1its comprehensive plan, in
7 conjunction with adoption of appropriate goal
findings, before the decision becomes final.
8 The local jurisdiction is thus responsible for
local (i.e., site-specific) goal requirements."
9 RTP 8-13.
10 XX X% Metro will prepare findings to address the
broad regional interest in the statewide planning
I goals based on the information used in the RTP
consistency review * * * and will identify as part of
12 its goal findings related to the RTP amendment any and
all goals it believes must be addressed by the local
13 jurisdictions before a project decision to implement
the system plan can be finalized. If the 1local
14 jurisdiction determines that the project cannot comply
with the statewide planning goals, the RTP will be
15 amended as needed to eliminate reliance on such a
project and initiate a cooperative analysis to develop
16 an alternative solution." RTP Update 8-14 to 8-15.
17 The above RTP language suggests Metro's goal findings may
18 properly be limited to goal considerations it identifies as
19 regional in nature and scope, while primarily local or site
20 specific aspects of recommended projects may properly be
21
22
23 " Highway Capacity and Project criteria * * *;
24 - Transit System Designation criteria * * *;
25 - Transitway Implementation criteria * * *;
2% "— Regional Bicycle Route designation * * xou

Page 929

RTP Update 8-2.
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addressed by local governments, at the time affected
comprehensive plans are amended to include the RTP recommended
projects. Without minimizing the difficulty of distinguishing
between regional goal considerations that must be addressed by
Metro, 1local or site specific goal considerations that are
properly addressed by cities and counties, and goal
considerations that may need to be addressed by both entities,
we agree with Metro that at least some goal considerations
concerning the Western Bypass need not be finally resolved by
Metro as part of the RTP Update and may be resolved by
Washington County when it amends its comprehensive plan.

We also agree with Metro that where 1t has simply
recommended a project such as the Western Bypass, the nature of
Metro's decision and the nature df the remaining decision to be
rendered by the affected local government (s) supports Metro's
position that correspondingly less detailed goal findings are
required of Metro. In this circumstance Metro has exercised its
coordination function in a way that leaves significant
flexibility at the <city and county level to refuse the
recommendation or propose alternatives that are more responsive
to local or site specific considerations. Where this is the
case, we believe it is appropriate that Metro identify the
regional goal issues raised by its decision and adopt findings
concerning those regional goal issues. For local and site
specific goal issues, Metro may explicitly require that the

affected local governments address such issues when the local
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governments amend their comprehensive plans to include the RTP
Update recommendation.,?3

Petitioners suggest Metro has improperly delegated its
regional functional planning authority under ORS 268.395(2),
which requires that all planning authority remain with the Metro
Council.

The RTP Update explains one of its objectives is to achieve
RTP/compréhensive plan consistency for RTP recommended projects
in a cooperative manner. We are aware of no statutory authority
that Metro in all cases mandate, rather than recommend,

particular transportation improvements. The RTP Update also

23pl1though LCDC has not adopted an administrative rule to clarify
Metro's goal compliance obligations when adopting or amending functional
plans, our determination that Metro must address those goal issues that are
regional, but may allow local governments to make the initial determination
concerning goal issues that are more site specific and local, is consistent
with LCDC's state agency coordination administrative rule.

LCDC's administrative rule for state agency coordination provides that,
except in specific situations specified in the rule, a state agency
satisfies its goal compliance obligation by "assuring that its land use
program 1is compatible with the applicable acknowledged comprehensive

plan{(s) * * * " OAR 660-30-065(2). Only in the situations enumerated in
subsection (3) of the rule are state agencies required to adopt findings
addressing the goals. See Schreiners Garden v. DEQ, 71 Or App 381, 385,
692 P2d 660 (1984) (state agencies may rely on local government

determination of compliance with land use requirements when issuing permits
affecting land use.)

Similarly, OAR 660-30-085(1) allows local governments to rely on state
agency programs in certain instances "for the purpose of meeting one or
more statewide goals or individual goal requirements." Thus LCDC, the
state agency charged with administration of the state's land use program,
apparently embraces the possibility that in specific situations state
agencies may satisfy some goal compliance obligations they would otherwise
be required to address directly by relying on land use determinations
adopted by local governments. Similarly, local governments may, in certain
instances, rely on state agency programs to satisfy goal requirements they
would otherwise be required to address.
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explains Metro may disagree with the local government's response
to its recommendation and may take further action to adopt
appropriate goal findings and to order that the required
comprehensive plan amendment be adopted by the local government.
RTP Update 8-19 to 8-20. Metro has not delegated its authority
to order that the county's comprehensive plan be amended to
include recommended RTP projects.

A second, closely related argument advanced by petitioners
is that Metro has improperly delegated its goal compliance
obligation concerning the Western Bypass to Washington County.
However, the cases petitioners rely upon in asserting that Metro
has improperly delegated its goal compliance obligation, arose
in different contexts than the Metro decision challenged in this
proceeding.?4

As we have already determined, Metro is required to adopt

findings addressing regional goal considerations at the time the

29petitioners are correct that in some circumstances LCDC may not
acknowledge a comprehensive plan that relies upon state agency programs to
perform the local government's goal compliance obligation. See Audubon
Soc'y v, LCDC, 92 Or App 496, 500-502, 760 P2d 271 (1988); 1000 Friends of
Oregon v. LCDC (Coos County), 75 Or App 199, 212, 706 pP2d 987 (1985); but
see 1000 Friends of Oregon v, LCDC (Tillamook County), 303 Or 430, 439, 737
P2d 607 (1987); CAR 660~30-065(2); 660-30-085(1). Also, local governments
with comprehensive plans or land use regulations that make compliance with
state agency regulations an approval criterion for local permit approval
may not approve the permit and defer determination of compliance with the

regulation to a later date. Vizina v, Douglas County, = Or LUBA __
(LUBA No. 88-014, August 26, 1988), slip op 8; B Li , 14
Or LUBA 217, 228-229 (1986); Spalding v, Josephine County, 14 Or LUBA 143,
147 (1985). Finally, LCDC may not acknowledge a comprehensive plan which

does not comply with the goals at the time of acknowledgment, but delegates
responsibility to achieve goal compliance in the future to a local planning
body. Collins v. ILCDC, 75 Or App 517, 523, 707 P2d 599 (1985).
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RTP Update is adopted, whereas affected local governments have
the obligation to address more 1locally relevant and site
specific goal considerations when they amend their comprehensive
plans to include RTP projects. In this case, Metro's decision
does not defer all determinations concerning the compliance of
the Western Bypass with the goals until the Washington County
Comprehensive Plan 1is amended. Except as noted infra,
determinations concerning compliance with regional goal
requirements are included in the RTP and findings of compliance
with local, site specific goal requirements will occur as part
of Washington County's decision to amend or refuse to amend the
comprehensive plan to include the Western Bypass. Metro
admittedly is relying on Washington County to show the Western
Bypass 1s consistent with <certain goal requirements, and
Washington County must demonstrate those goal requirements are
satisfied before the Western Bypass may be constructed.

In summary, the relevant question is whether Metro as the
local government charged with providing for regional aspects of
transportation planning has properly performed 4its goal
compliance obligation to address regional goal considerations in
adopting the RTP Update. If it has done so, we believe it may
allow Washington County to make goal compliance determinations
that involve primarily local or site specific considerations.

B. Metro! Findin

1. 1s 14 and 11

Metro's findings do not determine whether the proposed
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Western Bypass violates the prohibition of Goals 11 and 14
against urban uses and facilities on rural land.?® Metro's Goal
14 findings begin with an explanation of how an efficient
transportation system is necessary for land within the UGB to
develop in a proper and timely manner allowing the UGB to
perform its function of promoting an orderly and efficient
transition from urban to rural uses. Petitioners do not
explicitly challenge this portion of Metro's findings. Metro's
Goal 14 findings go on to state:

"Currently, work 1s proceeding towards developing

findings for the proposed Westside Bypass in the

Tualatin to Hillsboro Corridor, undertaken according

to an intergovernmental agreement between Metro and

Washington County. * * * Washington County will

investigate these issues in detail. * * *" Record 19.
The intergovernmental agreement (or memorandum of understanding)
cited in the findings provides in part:

Mx k % X %

"Goal Demonstrations

"This task will * * * result in the preparation of the
necessary written material/applications.

"A. Goal 14 demonstration - prepare findings and

25The classification of uses or facilities as "urban" or "rural" is a
somewhat uncertain legal question to be decided on the facts of each case.
i n hin n , 89 Or App 40, 45-46, 747
p2d 373 (1987). However, it is clear that Goal 11 and Goal 14 prohibit
urban uses or facilities on rural land unless it can be demonstrated that
the urban uses do not come within the goals' prohibition or an exception to
the goals is justified. 1000 Friends of Qregon v, LCDC (Curry County), 301
Or 447, 477, 724 P24 268 (1986). Of course, approval of urban uses or
facilities on rural land could also occur consistently with Goals 11 and 14
through an. amendment of the UGB to include the Western Bypass corridor
within the UGB so that the affected land is no longer "rural" within the
meaning of Goal 14.
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materials to achieve one or more of the
following:

"l. Make a record demonstrating compliance with
Goal 14 Dbecause the facility does not
convert rural land to urban uses (County to
make land use decision);

"2. Comply with Goal 14 by obtaining a UGB
amendment (Metro to make land use
decision), or;

"3, Justify a 'reasons' exception to Goal 14
(Metro and/or Washington County to make
land use decisions).

"B. Goal 11 demonstration - i1f the facility 1is
regarded as an 'urban facility' 1in the rural
area, then an exception to this goal may be

required; analyze situation in order to
determine need for exception; prepare a
'reasons' exception or demonstrate compliance
with Goal 11." Record 43,

Metro's findings and the memorandum of understanding make
it clear that Metro has specifically deferred responsibility for
determining in the first instance whether Goal 14 precludes the
proposed Western Bypass and, 1f so, whether an amendment to the
UGB or exceptions to Goals 11 and 14 are Fjustified. Under the
memorandum of understanding if Washington County concludes that
the proposed Western Bypass can be built consistent with Goals
11 and 14, Metro need not take any additional action concerning
the RTP. Even if Washington County concludes that Goals 11 and
14 would be violated, necessitating a UGB amendment or
exceptions to Goals 11 and 14, Washington County, rather than

Metro, will make that initial determination.?®

26The memorandum of understanding does specify in several places that
the county is to seek Metro's advice and assistance. Record 39, 42.
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Unlike cities and counties in other areas of the state,
cities and counties within Metro's jurisdiction do not adopt a
UGB. Within Metro's Jjurisdiction, the responsibility for
justifying, adopting and securing acknowledgment of the
metropolitan area UGB has been assigned to Metro.
ORS 268.390(3). In assigning this responsibility to Metro, the
legislature presumably determined adoption and administration of
the metropolitan area UGB required Metro's unique regional
perspective, rather than leaving adoption and administration of
the UGB to the large number of cities and counties making up the
metropolitan area.

In view of Metro's unique authority and responsibility for
establishing and administering the regional UGB in conformance
with Goal 14, we believe the threshold determination concerning
applicability of Goal 14 to the Western Bypass must be made by
Metro, This determination 1s not properly deferred to
Washington County, notwithstanding Metro's retention of ultimate
authority to override Washington County's determination
concerning the applicability of Goal 14 to the Western Bypass.

Whether the Western Bypass may be located within a corridor
outside the acknowledged UGB is an issue squarely presented in
petitioners' challenge to the RTP Update. Unlike petitioners'
other goal challenges, the Goal 14 issue (i.e. whether a freeway
crossing rural land is Jjustified in view of other possible
options within the UGB) 1is not primarily a site specific issue;

rather, it 1is primarily a regional issue. We conclude Metro
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must answer this issue before including the Western Bypass in
the RTP Update, even 1f it is included only as a recommendation.

Similarly, if Metro concludes that an exception to Goal 14
or an amendment to the UGB is required, Metro, rather than
Washington County, is the proper body to determine this regional
issue as well. Metro, as the local government that prepared the
SCS and justified and obtained acknowledgment of the UGB, is the
appropriate body to determine whether a UGB amendment or Goal 14
exception can be justified.

We sustain the portion of the first assignment of error
alleging Metro failed to carry out its obligations to show the
Western Bypass 1s consistent with Goal 14 or, if not consistent
with Goal 14, that an exception to Goal 14 or a UGB amendment to
accommodate the Western Bypass is justified.

Goal ll'é prohibition against locating urban levels of
public facilities and services on rural land is closely related
to Goal 14's prohibition against locating urban uses on rural‘
land.?’” Metro, not Washington County, must (1) demonstrate that
locating the Western Byass outside the UGB does not violate Goal
11's prohibition of urban levels of facilities and services on

rural land, (2) amend the UGB, or (3) Jjustify an exception to

27since the Western Bypass would be a type of public facility, if its
location outside a UGB would violate Goal 14, it would violate Goal 11 as
well. Although the memorandum of understanding recognizes the possibility
that an exception to Goal 11 may be required to locate this type of public
facility outside the UGB, Metro's findings do not address this issue.
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Goal 11.2%8 We sustain petitioner's Goal 11 challenge.

This subassignment of error is sustained.

2. Goals 3, 4, 5 and &

For Goals 3, 4, 5 and 6, Metro adopted findings explaining
the RTP Update was not intended to directly affect lands
containing resources protected by these goals. The findings
state, generally, that developing an efficient transportation
system within the UGB will reduce pressures to develop resource
lands. In addition, Metro's findings note that projects that
might affect lands protected by these goals, such as the Western
Bypass, must be included in Washington County's comprehensive
plan with required findings demonstrating the project complies
with Goals 3, 4, 5, and 6.

We agree with Metro that the goal considerations it
deferred to Washington County under Goals 3, 4, 5 and 6, as a
prerequisite to including the Western Bypass in the county's
comprehensive plan (unlike the Goal 11 and Goal 14
considerations discussed above) are predominantly local and site
specific, Such predominantly 1local and site specific
considerations may properly be considered by the county in its

comprehensive plan amendment process. Any alignment selected

281t is not entirely clear how Metro would go about adopting an

exception to Goals 11 and 14. An exception must be adopted as a
comprehensive plan amendment. ORS 197.732(8). Johnson v, Tillamook
County, =~ Or LUBA ___ (LUBA No. 87-074, August 8, 1988), slip op 6;

£ ri Wall nty, 14 Or LUBA 92, 100 (1985). We note

we have already concluded the Metro UGB and regional goals and objectives
are at least a part of Metro's comprehensive plan.
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within ‘the rural portion of the Western Bypass corridor will
cross "rural" lands within the meaning of Goals 11 and 14, It
is less certaln that resources protected by Goals 3, 4, 5 and 6
will be affected. It would appear that any alignment within the
rural portion of the corridor will affect at least some
agricultural or forest lands subject to proteétion under Goals 3
and 4, but we cannot say whether different alignments might have
different impacts on anyvsuch resource lands, Further, we
cannot tell from the materials cited by petitioners whether
resources protected by Goals 5 and 6 would be affected
differently by different alignments.

Metro's findings on Goals 3, 4, 5 and 6, though general and
not site specific, are adequate to address the reguired regional
considerations under these goals. In our view, the local and
site specific Goal 3, 4, 5 and 6 considerations deferred to
Washington County are properly decided by the county, as
provided in the RTP Update and the memorandum of understanding.

This subassignment of error is denied.

The first assignment of error is sustained in part.

SECOND ASSIGNMENT OF EFERROR

"Metro erred by amending its Regional Transportation

Plan to provide for the construction of a multi-

million dollar freeway without demonstrating that the

facility complied with the Metro goals and
objectives."

Under this assignment of error petitioners allege Metro's

findings are not adequate to demonstrate compliance with a

number of the regional goals and objectives Metro inherited from
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2%9petitioners contend the following regional goals and objectives impose

the same substantive requirements imposed by Goals 11 and 14:

"LAND DEVELOPMENT: Land uses and public facilities, utilities
and services shall be planned to foster:

Wik %k k Xk *x

"5, orderly development of land within urban areas, within
governmental fiscal capabilities and optimal use of
existing facilities, utilities and services;

"6, orderly development of non-urban lands, within
governmental fiscal capabilities and optimal use of
existing facilities, utilities, and services;

"k % % % %" Regional Goal 1; Respondent's Brief Appendix I-15.

"All lands in the region shall be included in one of the
following three general classifications:

"a. Urban: Lands shall be inventoried and designated within
urban growth boundaries for future urban growth to meet
urban population needs forecast for a minimum of twenty
(20) years. The primary use of lands within urban growth
boundaries shall be urban development,

"b. Natural Resource: Agricultural lands shall be
inventoried, preserved and maintained and forest lands
shall be inventoried and conserved for farm and forestry
uses or other natural resource activities, within
designated Natural Resource Areas.

e, Rural: Lands shall be designated within rural growth
boundaries to meet a variety of use patterns allowing
flexibility of housing location. Typical uses include:
small farms and large-lot homesites. Development within
rural growth boundaries shall remain non-urban in
character and density, but shall occur in a manner that
would not preclude future urban development. Lands
within rural growth boundaries may be converted in the
future to urban use only upon determination of public
need." Regional Objective V, Sec 1l; Respondent's Brief
Appendix I-20.

Mxk *x % * %
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As petitioners correctly note, Metro must comply with its
regional goals and objectives. Objective II provides in part:
"x *x * conformity with the [regional goals and
objectives] throughout the region is best assured by
development and administration of a regional plan
which clarifies and implements the [regional goals and
objectives] and by compliance with such plan by local
jurisdictions in the region. Therefore, the {[regional

goals and objectives] shall constitute requirements to

which CRAG [now Metro] must conform its Regional Plan
*x x kU

Although Metro may not have authority to adopt a regional plan
as such, 1t does have authority to adopt functional plans for
the region. We conclude Objective II requires that Metro assure
the RTP Update complies with the regional goals and objectives.
As noted above, the regional goals and objectives
petitioners cite replicate the goal concerns petitioners raise

under the first assignment of error.30 The memorandum of

"a. r D lopment . Development shall be supported
by types and levels of public facilities and services
appropriate for, but limited to, uses permitted in Urban,
Rural and Natural Resource Areas.

"k x % * * "  Regional Objective IX, Sec. 1; Respondent's Brief
Appendix I-26.

We agree with petitioners, and Respondent does not dispute, that the
above quoted regional goal and objectives requirements are substantively
equivalent to the requirements of Goals 11 and 14 limiting urban use of
rural lands.

Although we do not set forth the regional goals and objectives cited by
petitioners which parallel Goals 3, 4, 5, and 6, we also agree with
petitioners that those provisions state essentially the same requirements
as the corresponding statewide planning goals.

30at least petitioners do not identify policies or requirements present
in the regional goals and objectives that are different from or in addition
to the requirements imposed by the statewide goals.
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understanding explicitly provides that in addition to 1its
obligation to adopt goal compliance findings, the county must
demonstrate the Western Bypass complies with the regional goals
and objectives,3!

As in the case of the statewide planning goal requirements
discussed under the first assignment of error, we believe
Metro's somewhat general findings addressing the regional goals
and objectives replicating requirements in statewide planning
goals 3, 4, 5, and 6 are adequate.3? The findings addressing
these regional goals and objectives are adequate because they
address the regional issues implicated by the cited regional
goals and objectives. As with the findings addressing statewide
planning goals 3, 4, 5 and 6, we believe Metro's general
findingé addressing these regional goals and objectives in ﬁhe
RTP, together with the requirement that Washington County will
address these regional goals and objectives in a site specific
manner when the county's comprehensive plan 1is amended to
include the Western Bypass, assure that both regional and local
site specific considerations under the regional goals and

objectives will be fully addressed.

3lThe memorandum of understanding provides in part:

"Washington County will prepare findings demonstrating the
consistency of the Corridor Project with local, regional and
State goals or policies. The County will make the necessary
land use decisions as required." Record 39.

32Metro's findings addressing these regional goals and objectives in
large part simply incorporate by reference the portions of its findings
addressing the related goals.
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Regarding the regional goals and objectives that parallel
the Goal 11 and Goal 14 prohibitions against urban uses and
facilities on rural lands, we find Metro has improperly deferred
responsibility for demonstrating compliance with these regional
goals and objectives to Washington County. As we explained
under the first assignment of error, the statutes allocate to
Metro the responsibility for establishing and maintaining the
regional UGB. Metro's findings must demonstrate that the
regional goals and objectives that replicate the Goal 11 and
Goal 14 prohibitions against urban uses and urban facilities on
rural land are not violated. Metro's findings fail to do so.

The second assignment of error is sustained in part.

Metro's decision is remanded.
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