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LAND USE
BUARD OF APPEALS
BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON Nov Zj [ yo PH 89

MARSHA HENRY and JAMES HENRY,

)
)
Petitioners, )
)
vs. )
) LUBA No. 89-061
CITY OF PORTLAND, )
) FINAL OPINION
Respondent, ) AND ORDER
)
and )
)
JOHN LAPE, )
)
)

Intervenor—-Respondent.

Appeal from City of Portland.

Marsha Henry and James Henry, Portland, filed the petition
for review. Marsha Henry argued on her own behalf.

Peter Kasting, Portland, filed a response brief and argued
on behalf of respondent.

John Lape, Portland, filed a response brief and argued on
his own behalf.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLINGTON,
Referee, participated in the decision.

AFFIRMED 11/21/89

You are entitled to Jjudicial review of this Order.
Judicial review is governed by the provisions of ORS 197.850.
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Opinion by Holstun.
NATURE OF THE DECISION

Petitioners appeal a City of Portland decision amending the
Portland Comprehensive Plan (plan) and zoning map designations
for a 13,000 square foot property including two lots and part of
a vacated street right-of-way. The city's decision changed the
plan designation for the property from High Density Single
Family Residential to Medium Density Multifamily Residential.
The decision also changed the zoning designation for the
property from R5 (high density single family residential) to R1
(medium density multifamily residential).

MOTION TO INTERVENE

John Lape, the applicant below, moves to intervene on the
side of respondent in this proceeding. There is no opposition
to the motion, and it is allowed.

FACTS

Intervenor-respondent (intervenor) requested the plan and
zone changes to allow construction of a ten unit apartment
building on the property.

The property is located in the Homestead neighborhood near
the Oregon Health Sciences University complex and the Veterans
Administration Hospital. The primary access to the property is
through the Rl zoned area to the east from S.W. Gibbs Street
along S.W. 1llth Avenue to S.W. Gains Street. The property lies
two blocks west of the intersection of S.W. 1lth Avenue and S.W.
Gains Street, at a point where the elevation increases steeply

and S.W. Gains Street deadends. Most of the structures along
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S.W. 1llth Avenue are apartment buildings, and the Rl area to the
east of the siﬁe is a mixture of apartments and single family
dwellings, with many of the housing units occupied by employees
and students at the nearby hospital facilities.

The property at issue 1in this proceeding lies at the
boundary between the Rl zoned area and an area zoned R5. The R5
area encompasses several blocks to the north, west and south of
the property. The site =zoned R1 by the city's decision
constitutes an extension of Rl zoning into the area currently
zoned R5.!

An owner occupied dwelling is located on the Rl designated
property adjoining the subject property on the east. Single
family homes occupy the R5 designated properties adjoining the
subject property to the north and west, and single family
dwellings are under construction on the R5 designated property
adjoining the subject property to the south.

FIRST ASSIGNMENT OF ERROR

"Respondent improperly construed the applicable law,

violated ORS 227.173(2) and made a decision not

supported by substantial evidence in the whole record

by finding compliance with City Comprehensive Plan

Goal 2 and the applicable policies thereunder."

The city's plan and land use regulations have been

acknowledged Dby the Land Conservation and Development

Commission, as provided in ORS 197.251. Amendments to an

lalthough the city's decision changed both the plan and zone map
designations for the subject property, for simplicity we generally refer
only to the zoning map designations in this opinion.
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acknowledged comprehensive plan and land use regulation must be
consistent with the acknowledged comprehensive plan and land use
regulation. ORS 197.835(3). Plan Policy 10.3 explicitly
provides, in part:
"* % * The applicant [for a plan amendment] must show
that the requested change is: (1l)consistent [with] and
supportive of the appropriate Comprehensive Plan goals
and policies; * * * »
Under the first assignment of error, petitioners challenge the
city's determinations that the requested plan and zone changes
comply with the following plan goal and policies:
"GOAL
"2 Maintain Portland's role as the major regional
employment, population and cultural center
through public policies that encourage expanded
opportunity for housing and Jjobs, while
retaining the character of established
residential neighborhoods and business centers."
"POLICIES AND OBJECTIVES
"2.1 Population Growth
"Allow for population growth within the
existing City boundary by providing land
use opportunities that will accommodate the

projected increase in City households by
the year 2000.

"2.2 Urban Diversity
"Promote a range of living environments and
employment opportunities for Portland

residents in order to attract and retain a
stable and diversified population.”

Nk ok ok kX

"2.8 Forest Lands

"Limit density in areas with forested lands
consistent with the City's land use

4



20
21
22
23

24

26

Page

policies and the Urban Growth Boundary.

"2.9 Residential Neighborhoods
"Allow for a range of housing types to
accommodate 1increased population growth

while improving and protecting the City's
residential neighborhoods.

ik x k x Kk

"2.18 Utilization of Vacant Land
"Provide for full utilization of existing
vacant land except in those areas
designated as open space.

"k o*x ok ok xu  PpPlan 21.

Petitioners contend the central issue in '"this case is
whether * * * the proposed development site is more logically a
part of the multifamily development in the area or whether it is
logically better suited for * * * R5, High Density Single
Family, as originally designated by the Comprehensive Plan
* x % " Petition for Review 11, Petitioners contend the record
does not support the city's finding that the area is one
logically viewed as part of the Rl area and, therefore, the
requirement in Goal 2 for "retaining the character of existing
residential neighborhoods" is violated.

Petitioners point out the site is surrounded by owner

occupied dwellings.? Petitioners contend houses in the R5 area

are generally owner occupied and most of the rental housing and

?As noted earlier in this opinion, although the property to the east is
zoned R1, it is developed with an owner occupied dwelling. In addition,
single family dwellings are being constructed on the properties to the
south.
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apartment units &are located in the'adjoining R1 =zoned area.
Petitioners also contend the topography of the property makes it
more logically part of the R5 zoned area.

Respondent contends petitioners read Plan Goal 2 with
improper emphasis on the requirement to retain the character of
established residential neighborhoods while ignoring the first
part of the goal. According to respondent, the first part of
the goal envisions actions that inevitably will have some impact
on the character of established residential neighborhoods.
Respdndent contends the need to apply a more balanced reading of
the goal as a whole is made clear by the policies that follow
the goai.3

We agree with respondent that petitioner's reading of
Goal 2 and the policies that follow that goal, as well as the
arguments petitioners present concerning the goal and policies,
narrowly and improperly focus upon the requirement to retain
"the character of established residential neighborhoods * * % n
The standards included in Goal 2 and the policies that follow do
not mandate retention of existing neighborhoods, or parcels
within specific neighborhoods, in an existing or static state.

More importantly, petitioners assume the relevant

SFor example, respondent points out (1) increasing allowable density in
the area furthers the ability of the city to accommodate population growth,
as required by Policy 2.1; (2) providing apartments on the site will
promote a range of living environments, as required by Policy 2.2; (3) the
requirement in Policy 2.15 to "[l]locate greater residential densities near
major employment centers" is furthered by the city's decision; and (4) the
decision will stimulate utilization of currently vacant land, furthering
Policy 2.18.
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neighborhood character to be retained under the cited goal and
policies is the single family dwelling character of the existing
RS zoned area. We understand the city essentially to agree with
petitioners that there are two "neighborhoods" relevant to this
decision. The first neighborhood is the area generally falling
within the R5 designated area and the second is the area
generally falling within the Rl designated area to the east.
The former neighborhood is characterized by single family, owner
occupied homes. The latter is generally characterized by a mix
of housing types with significant apartment development and more
renter occupants in the single family dwellings.

The critical point in resolving the first assignment of
error 1is that the city apparently does not view these two
neighborhoods as rigidly separated by the existing plan map and
zoning map district boundaries. Rather, the city's findings
suggest that existing plan and zoninhg map designations may in
certain instances only approximate the most appropriate
delineation of the two neighborhoods.

Intervenor identifies the following relevant finding:*

"The real 1issue appears to be one of reasonable

balance as to boundary lines between multifamily and

single-family developnent. While it 1is of course

arguable, it does not seem unfair to the Hearings
Officer to conclude that this site is more logicallvy a

iThe quoted finding appears under the "conclusions" section of the
hearings officer's report and recommendations. We agree with intervenor
that the "conclusions" are actually findings which explain the city's
rationale for determining its decision is consistent with the requirement
in Goal 2 that the character of established neighborhoods be retained.
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part of the neighborhood more suitablyv devoted to

multifamily use. The reasons for that conclusion are
grounded in the access (largely through commercial and
multifamily used streets), the physical street pattern
itself which appears physically incapable of
connecting the single-family =zoned and used land to
the west and north to this site, the topography of the
area which separates that access, and the heavily
wooded nature of the area which, if conserved to the
degree possible will visually separate this site from
the single-family zoned and used land in the
neighborhood." (Emphasis added.) Record 64, '

Although petitioners correctly note development of the site
with 10 residential apartments is not likely to leave a great
deal of the heavily wooded portion of the site for wvisual
separation from adjoining properties, we assume some wooded
portions may remain and, with wooded portions of adjoining
properties, may continue to provide some visual separation.
Petitioners also contest the significance of the existence of a
topographic barrier to extension of S.W. Gains Street into the
R5 area. However, the record supports the city's conclusion
that the topographic barrier results in orientation of the site
toward, and access to the site through, the Rl area to ?he east.

Reasonable persons could easily have different views about
whether the topographic influence on the road system, access,
and orientation of the site makes the site more logically part
of one neighborhood or the other. We conclude, however, that
petitioners' different view of the significance of these factors
provides us with no basis upon which to overturn the city's
determination. The standards embodied in Goal 2 and the
policies that follow the goal are subjective, and generally

worded. They are not written as precise or objective approval
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standards. When applying such goals and policies, the city
enjoys significant discretion in determining whether particular
factors are sufficient to show a particular proposal is
consistent with or supportive of the goal. We conclude the
city's findings are adequate to demonstrate compliance with
Goal 2, and the record contains substantial evidence to support
those findings.

Petitioners separately attack the city's findings of
compliance with Policies 2.1, 2.2, 2.15, and 2.18. Petitioners
also qontend the city failed to address Policies 2.8 and 2.9 at
all.

Regarding the city's failure to address Policy 2.8, which
requires the city to limit density in areas with forested lands,
petitioner offers no explanation why that policy applies to land
already planned and zoned for residential development, or why it
should apply to a decision to <change the plan and zone
designations of such land from R5 to R1. We agree with
intervenor's contention that the policy is inapplicable.® We
conclude the city did not err by not addressing the policy.

Regarding Policy 2.9, intervenor contends the city's
findings adopted to address Plan Goal 3 are adequate to

demonstrate compliance with the policy because Goal 3 is more

5The Plan Urban Development Support Document explains that the forested
lands referred to in the policy are those forested lands removed from urban
services which are to be protected by applying the Farm Forest plan and
zone designation. Plan Urban Development Support Document 44, Petitioners
present no argument to the contrary. :
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comprehensive and addresses substantially the same concerns.S$
We agree and conclude that, to the extent the city's failure to
adopt findings explicitly addressing Policy 2.9 is error, it is
harmless and presents no basis for reversal or remand.

Turning to petitioners' challenge of the city's findings of
compliance with Policies 2.1, 2.2, 2.15 and 2.18, we agree with
respondent's position, stated under its discussion of a later
assignment of error, that in determining whether the city has
adequately addressed the plan goals and policies,

"the [correct] test is whether the proposed change in

designation 1is 'consistent [with] and supportive of

the appropriate Comprehensive Plan goals and

policies.' An applicant is not required to establish

that a proposed new use promotes each aspect of each

goal and policy more effectively than some other use

would." Respondent's Brief 16.

We agree with respondent that the cited policies are subjective
and somewhat contradictory and that, when the city's obligation
under the policies is viewed accordingly, the city's findings,
incorporating the statement submitted by the applicant, are

adequate to show the decision is consistent with and supportive

of the policies.’

bwe discuss petitioners' challenge to the city's findings addressing
Plan Goal 3 under the next assignment of error.

"The city found "Rl meets [(Policy 2.1] better than R5 by permitting ten
households, as compared to two families, to live on this site in the City."
Record 96. Respondent further notes there is testimony in the record that
there is a need to offset land designated for multifamily development that
has been lost since the plan was adopted in 1981 because such lands have
been developed for other purposes. The city found Policy 2.2 was met
because "[a]ln apartment building will give more persons more employment
opportunities in the vicinity than would two houses." Record 96. The
city's findings concerning Policy 2.15 (Living Closer to Work) were not

10
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The first assignment of error is denied.®
SECOND ASSIGNMENT QF ERROR

"Respondent improperly construed the applicable law,
violated ORS 227.173(2), and made a decision not
supported by substantial evidence in the whole record
by finding compliance with Goal 3 of the Comprehensive
Plan and the applicable policy thereunder."

Plan Goal 3 provides as follows:
"Preserve and reinforce the stability and diversity of
the City's neighborhoods while allowing for increased
density in order to attract and retain long-term
residents and businesses and insure the City's
residential quality and economic vitality."
Among the Plan Policies following Goal 3 is Policy 3.3,
which provides as follows:

"3.3 Neighborhood Diversity

"Promote neighborhood diversity and security by

encouraging a diversity in age, income, race and
ethnic background within the City's

challenged by petitioners. Regarding Policy 2.18, the city found "Rl will
make fuller use of this vacant land than would R5." Record 96. Respondent
also notes the applicant submitted evidence in support of his contention
that single family residential development of the site would be unlikely
due to the expense of developing on the steep grade. Record 93-96,

8Citing City of Wood Village v. Portland Metro. Area LGBC, 48 Or App 79,
616 P2d 528 (1980), petitioners generally claim the city failed to respond
to specific evidence and legal argument offered by petitioners during local
proceedings. Specifically, petitioners fault the city for not addressing a
1967 hearings officer's decision denying a similar plan and zone change
request for the property because the hearings officer determined the site

was more related to the owner occupied single family area. As respondent
correctly notes, City of Wood Village, supra, simply requires that the city

address relevant issues upon which there was focused testimony and evidence
during local proceedings and does not require the city to respond to every
legal argument or address every piece ofevidence. Respondent contends the
city responded to relevant issues raised by petitioners. With regard to
the 1967 hearings officer's decision, respondent contends that decision
established no approval criteria for the current decision and predated
adoption of the current city plan by several years. Respondent contends it
is the criteria in the city's current plan that control the decision, not a
hearings officer's decision issued over twenty years ago. We agree with
respondent.

11
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neighborhoods."

Petitioners contend the city's findings fail to demonstrate

‘compliance with the above quoted goal and policy. Petitioners

view the city's action as allowing an intrusion into the
exlisting single family, owner occupied residential area.
Petitioners contend this will result in disruption ratﬁer than
stability and will make it more wunlikely that long term
residents will be attracted to the neighborhood.

Respondent and intervenor identify the following findings
addressing Plan Goal 3 and Policy 3.3:

"* * * This proposal is supportive of Policy 3.3,

Neighborhood Diversity, and the proposal supports
[Goal 3] in general by allowing for increased density

which could likely attract long—-term residents. This
is probable due to the size and design of the proposed
units." Record 58,

"k * * The plans proposed indicate sizeable units with
a very ample supply of parking. The design is well
conceived and, all in all, promises to be of a quality
which will compare favorably with most of the single
family and all of the multifamily development in the
neighborhood."? Record 64.

As under the first assignment of error, much of

9The applicant submitted the following statement concerning Plan Goal 3:

"Because it is unlikely that anyone would choose to build a
single-family house in this neighborhood of essentially
multi-family, rental character, more diversity will occur
through the realistic option of attractive new rentals. They
will appeal to full-time employees of OHSU and the VA, who have
a somewhat higher income than students and who will remain
year-round in this area, thereby providing more security for
the neighborhood. The alternative (remaining RS5) will likely
not translate into any new residents for this area because
topography and cost of development would preclude development
in the foreseeable future." Record 96.

12
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petitioners' dispute with the city 1is based on their
disagreement that the site is properly considered part of the R1
area. We conclude the above findings are adequate to address
the objectives expressed in the cited goal and policy favoring
stability, diversity, and retention of long term residents. We
also conclude the findings are supported by substantial evidence
in the record.l©
The second assignment of error is denied.
THIRD ASSIGNMENT OF ERROR
"Respondent improperly construed the applicable law,
violated ORS 227.173(2), and made a decision not
supported by substantial evidence in the whole record
by finding compliance with Goal 4 and its implementing
policies."
Plan Goal 4 provides as follows:
"Provide for a diversity in the type, density and
location of housing within the City consistent with
the adopted City Housing Policy in order to provide an
adequate supply of safe, sanitary housing at price and
rent levels appropriate to the varied financial
capabilities of City residents."
Among the policies following Goal 4 are Policies 4.3 and 4.4,

which provide as follows:

"4,3 New Housing Production

10Tntervenor submitted testimony that it would not be economically
feasible to construct single family residences on the property. Record
92-95. Petitioners submitted conflicting evidence suggesting it would be
feasible to develop the property with single family dwellings. We conclude
the evidence is such that a reasonable person could have agreed with either
intervenor or petitioners. In such circumstances, a decision either way is
supported by substantial evidence, and it is not appropriate for this Board
to disturb the city's decision. Younger v, City of Portland, 360 Or 346,
360, 752 P2d 262 (1988) ("* * * for a decision to be reasonable, it need
not be the decision that LUBA would have made on the same evidence.")

13
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"Assist the private sector in maintaining an
adequate supply of single and multi-family
housing units. This shall be accomplished by
relying primarily on the home building industry
and private sector solutions, supported by the
elimination of unnecessary government
regulations.

"4 .4 Housing Choice and Neighborhood Stability
"Support public and private actions which
increase housing choices for Portlanders, with
emphasis on housing and public improvement
programs which: 1) improve the balance in the
City's population by attracting and keeping in
the City families with children; 2) maintain
neighborhood schools; 3) increase the number of
housing alternatives for both renter and owner;
4) improve the physical and environmental
conditions of all neighborhoods." Plan 26-27.
Petitioners argue the city relied in large part on the
decision's effect on the amount of available 1land for
multifamily residential development 1in concluding that the
decision is consistent with the above cited goal and policies.
Petitioners argue, however, the city did not show there is a
shortage of multifamily designated land or a shortage of Rl
designated property in the area. Petitioners also argue the
city improperly failed to consider the impact of its decision on
single family residential development in the area.
The city's finding concerning Goal 4 is as follows:
"This proposal is supportive of the Housing Goal and
particularly, Policies 4.3 * * * [and] 4.4 * * *,
This development will increase the opportunity to
provide rental housing units for residents in close
proximity to their work, OHSU, which is difficult to
reach from other residential areas." Record 58.

Respondent and intervenor point out the record does show a

need for multifamily designated land in the city, due to
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conversion of land originally designated for multifamily
development to other wuses. Record 119; see n 7, supra.
Respondent further notes that Plan Policy 2.1 encourages
location of housing close to employment centers, as the city's
decision does in this instance. Respondent also contends
Policies 4.3 and 4.4 encourage both single family and
multifamily dwellings for renters as well as owners. Respondent
contends the city's findings and the evidence in the record
clearly show multifamily development will be supported by the
city's decision, and that is all that Plan Goal 4 and Policies
4.3 and 4.4 require.

We essentially agree with respondent. Although it might be
that in some insﬁances a decision could so affect the balance
between multifamily and single family dwellings in an area that
the city would be required under the cited plan policies to
address in its findings the impact of its decision on single
family residential development, such is not the case here. In
addition, as noted earlier in this opinion, the city found in
addressing other goals and policies, that it is unlikely the
site would be developed with single family residences due to the
high cost of developing on the steep slopes and the nature of
the immediate neighborhood.

The third assignment of error is denied.

FOURTH ASSIGNMENT OF FERROR
"Respondent improperly construed the applicable law

and made a decision not supported by substantial
evidence in the whole record by finding compliance



with Goal 8, Environment."
Plan Goal 8 provides as follows:

"Maintain and improve the quality of Portland's air,
water and land resources and protect neighborhoods and
business centers from detrimental noise pollution."
Plan 57.

Plan Policy 8.16 (Uplands Protection) provides as follows:

"Conserve significant upland areas and values related
to wildlife, aesthetics and visual appearance, views
and sites, slope protection, and groundwater recharge.
Encourage increased vegetation, additional wildlife
habitat areas, and expansion and enhancement of
undeveloped spaces in a manner beneficial to the City
and compatible with the character of surrounding urban
development."1! Plan 60.

Petitioners contend the city failed to demonstrate the

noise that would be generated by traffic from the 10 unit

apartment building on a steep slope would not violate Plan

Goal 8. Petitioners contend they testified there will be
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lpolicy 8.16 lists the following objectives:

"A, Wetland/water body Buffer
"Provide protection to significant wetland and water body
natural resources through designation of significant
upland areas as a buffer between the resource and other
urban development and activities.

"B. Slope Protection and Drainage

"Protect slopes from erosion and landslides through the
retention and use of vegetation, building code
regulations, erosion control measures during
construction, and other means.

e, Wildlife Corridors

"Conserve and enhance drainageways and linear parkways
which have value as wildlife corridors connecting parks,
open spaces, and other large wildlife habitat areas, and
to increase the variety and gquantity of desirable
wildlife throughout urban areas." Plan 60.
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adverse noise impacts, violating Goal 8. Petitioners also
contend the visual impact of a ten unit apartment building in an
area with single family dwellings will violate Policy 8.16.

The city's findings concerning Goal 8‘are as follows:

"The request will not significantly impact the air or
water resources, no designated open space is affected,
and the proposed use will not unduly increase noise
levels in the area; therefore, the request is not in
conflict with [Goal 8] and associated policies. City
maps identify this area to have 'severe landslide
hazard' characteristics. The Bureau of Buildings will
require additional precautionary construction methods
* * * prior to approval of a Building Permit."
Record 59.

"Traffic, including whatever relatively modest
additional traffic noise is generated, can only come
via one route to this site. That route is through
those streets in the neighborhood which are already
largely 1lined with multifamily and commercial
development. Traffic will not, therefore, pass by the
houses of those neighbors who, for the most part,
comprise the opposition to this proposal.

"The noise which opposing neighbors fear will derive
from 10 dwelling units on this site. There is nothing
inherent in this proposal which really justifies undue
apprehensions as to increased noise level. This,
after all, is still a residential proposal. The plans
proposed indicate sizable units with a very ample
supply of parking. The design is well conceived and,
all in all, promises to be of a quality which will
compare favorably with most of the single-family and
all of the multifamily development in the
neighborhood." Record 63-64.

Respondent concedes there will result some incremental
increase in noise 1level, as compared with the existing
undeveloped site, 1if the property is improved as proposed.
Respondent points out that even if single family dwellings were
constructed on the site, there would be some incremental noise

increase. Respondent contends, however, the probable
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incremental increase in a type of noise already present in the
neighborhood does not establish a conflict with Goal 8.
Respondent argues
"The types of noise problems contemplated by Goal 8
can be determined by examining the specific Goal 8
policies and objectives relating to noise. Those
policies and objectives are: 1) Policy 8.19, Noise
Abatement Construction Requirements; 2) Policy 8.20,
Noise Abatement Strategies, and '3) Policy 8.21,
Portland International Airport Noise impact Area. The
only 'objectives' set out in this section of the
Comprehensive Plan relate to development around the
airport. A slight increase in the level of background
noise resulting from additional cars in the
neighborhood is simply not ‘'detrimental noise
pollution' for purposes of Goal g."
Respondent's Brief 14,
We agree with respondent, and reject petitioners'
contention that the city failed to show compliance with Goal 8.
Concerning Policy 8.16, respondent concedes any new
structure will have some visual impact. Respondent contends,
however, petitioners read the regulatory effect of Policy 8.16
far too'expansively. Respondent argues the policy 1s not
designed to prohibit multifamily structures on urban lands
designated for urban uses, Respondent points out the policy
includes three objectives relating to wetlands and water bodies,
slope protection and drainage, and wildlife corridors. See
n 11, supra. Respondent contends a reasonable reading of the
policy and its objectives shows they are intended to regulate
significant upland areas. The site is not such an area, and

respondent contends Policy 8.16 is not properly interpreted as

"a design review standard on the development of any vacant
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parcel.," Respondent's Brief 15.

We agree with respondent's explanation, and conclude
Policy 8.16 is not violated by the city's decision.

The fourth assignment of error 1is denied.

FIFTH ASSIGNMENT OF ERROR

"Respondent improperly construed the applicable law,
violated ORS 227.173(2), and made a decision not
supported by substantial evidence in the whole record

by finding compliance with Goal 6 of the Comprehensive

Plan and the applicable Policies thereunder."

Plan Goal 6 provides as follows:

"Promote an efficient and balanced urban

transportation system, consistent with the Arterial

Streets Classification Policy, to encourage energy

conservation, reduce air pollution, lessen the impact

of vehicular traffic on residential neighborhoods, and

improve access to major employment and commercial

centers."

Plan Policy 6.5 (Transit Related Density) provides:

"Reinforce the link between public transportation and

land use by increasing residential urban densities

along designated major transit streets and near

commercial centers, where practical."

Petitioners argue the record shows that the traffic impact
on the immediate neighborhood around the site will be greater if
the approved apartments are constructed, rather than two single
family dwellings. Petitioners contend, therefore, Goal 6's
policy to "lessen the impact of vehicular traffic on residential
neighborhoods" is violated. Petitioners further contend Plan
Policy 6.5 1is wviolated because the city failed to show

construction of apartments on the site is "a practical

consideration" in view of "livability and neighborhood
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character" concerns. Petition for Review 34,

As we noted in our discussion under the first assignment of
error, we agree with respondent that petitioners' emphasis of
only one aspect of plan goals is improper. Such singular
emphasis fails to recognize that the multidimensional and
somewhat internally contradictory nature of generélly worded
planning goals, such as Goal 6, requires that such goals be read
as a whole, so that the overall public policy expressed in the
goal is not frustrated. See Kenton Neighborhood Assoc, v, City
of Portland, _  Or LUBA __ (LUBA No. 88-119, June 7, 1989),
slip op 16; Forest Highlands Neighborhood Assoc. v. Portland,
11 Or LUBA 189, 193 (1984).

Goal 6 expresses a public policy favoring a balanced
transportation system so that, in addition to lessening
vehicular traffic impacts on residential neighborhoods, energy

will be conserved, air pollution will be reduced, access to

.employment and commercial centers will be improved. We agree

with respondent that it is not proper to select one of the
public policies furthered by Goal 6, apply that policy to the
immediate area of the site, and claim Goal 6 is violated if that
public policy is not furthered in that immediate area. Such an
approach is particularly improper where, as here, it is clear
that the other public policies mentioned in Goal 6 are
furthered, and that even the public policy identified by
petitioners may be furthered, if a broader geographic area is

considered.
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The city found that apartment dwellers are more likely to
use public transit and that the short distance of the site from
the Oregon Health Sciences University and Veterans
Administration Facilities makes nonvehicular travel to work
possible. Use of available transit and nonvehicular options for
travel to work would further the energy conservation, air
pollution reduction, and access to employment policies in Plan
Goal 6. Petitioners do not challenge the evidentiary support
for these findings and assumptions, but rather focus
exclusively, and in our view improperly, on the likelihood of
increased vehicular impacts in the area adjoining the site. 1In
view of the favorable impacts on other concerns expressed in
Goal 6, we conclude that even if,»as is likely, there will be
some increase 1in vehicular impact on the area immediately
adjacent to the site, Goal 6 1is not violated by the city's
action,

Turning to petitioners' arguments concerning Policy 6.5,
respondent contends petitioners misread the policy. According
to respondent, the reference in the policy to "where practical"
does not require an affirmative showing or determination that
construction of multifamily housing on the site is "practical."
Rather, the qualifier that residential densities adjoining
transit stops and near commercial centers be increased "where
practical" simply means the policy is not absolute and increased
densities will not be required where it is not feasible to do so

due to particular circumstances. Respondent contends that it
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clearly 1is feasible to construct multifamily housing in a
residentially planned and zoned area which already has a mix of
single family and multifamily dwellings.?!?

We agree with respondent's interpretation of Policy 6.5 and
agree that the policy is not violated by the city's decision.

The fifth assignment of error is denied.

SIXTH ASSIGNMENT OF ERROR

"Respondent improperly construed the applicable law,

violated ORS 227.173(2), and made a decision not

supported by substantial evidence in the whole record

by finding compliance with City Comprehensive Plan

Goal 7."

Plan Goal 7 (Energy) provides as follows:

"To 1increase the energy efficiency of existing

structures and the transportation system of the city

through policies and programs which encourage
conservation of nonrenewable resources and the
application of renewable resources, while maintaining

the attractiveness of the City as a place to live and

do business."

Petitioners contend the city failed to demonstrate the
proposal will maintain "the attractiveness of the City as a
place to 1live and do business.” Petitioners repeat their
arguments discussed under earlier assignments of error that the
proposed apartments will intrude into the existing single family
area in a disruptive and unattractive way.

Respondent answers that petitioners again emphasize one

small part of the goal and thereby fail to recognize the overall

2Intervenor presented testimony that constructing multifamily dwellings
on the property is feasible. Record 92-95.
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policy expressed in the goal.

The «city's findings concerning Goal 7 include the
following:

"This proposal supports the Energy Goal by providing a

land use density near a major employment and

educational facility, and close to transit and

shopping areas and, thus the need to use nonrenewable

auto fuel is reduced. Further the applicants propose

to use energy-saving design methods in the

construction of the proposed apartments."!3

Record 59.

As we noted earlier in this opinion, the petitioners and
the city simply disagree concerning the compatibility of the
proposed apartments with adjoining uses and whether the property
is properly viewed as part of the R5 area or part of the Rl
area. As we have already explained, based on the record in this
proceeding and the goals and policies cited, we have no basis
upon which to conclude the city's view is erroneous. We,
therefore, reject petitioners' arguments under this assignment

of error. The above quoted findings are adequate to show

compliance with the energy conservation concerns expressed in

13Intervenor presented the following statement concerning compliance
with Plan Goal 7:

"x * * Locating ten families (Rl1) on this site, as opposed to
two (R5) means more persons will walk to work, take the bus,
and make more efficient use of heat in the well-insulated,
energy efficient apartments. Party wall design and stacking
units will reduce heat loss through fewer exterior surfaces.
Less private automobile driving will reduce the use of
nonrenewable fuels.

"x % % More walking/cycling/bus riding and less private
automobile driving will reduce the use of non-renewable fuels."
Record 97.
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Goal 7.

The sixth assignment of error is denied.

3 SEVENTH ASSIGNMENT OF ERROR.

4 "Respondent improperly construed the applicable law,

s violated ORS 227.173(2), and made a decision not
supported by substantial evidence in the whole record

6 by finding compliance with City Comprehensive Plan
Goal 10 and the applicable policies thereunder."

7 Under this assignment of error, petitioners contend the

8 city's decision violates Plan Policies 10.3 and 10.7. Plan

9 Policy 10.3 provides as follows:1%"

10 "10.3 Comprehensive Plan Map Amendments

I "Requests for modification of the Comprehensive Plan
map designations will proceed under the regulations,

12 notification requirements and hearing procedures used
for zone change requests. The burden of proof for

13 such a change 1is placed upon the petitioner seeking
such an action. The applicant must show that the

14 requested change 1is: (1) consistent [with] and
supportive of the appropriate Comprehensive Plan goals

15 and policies; (2) ‘compatible with land use pattern
established by the Comprehensive Plan Map; (3) in the

16 public interest to grant the petition; the greater the
departure from the Comprehensive Plan Map designation,

17 the greater the burden of the applicant; and (4) that
the interest 1is best served by granting the petition

18 at this time and at the requested locations. Rezoning
may be considered concurrently with the request for

19 modification of the Comprehensive Plan Map

20

21 14Goal 10 (Plan Review and Administration) provides as follows:

22 "Portland's Comprehensive Plan will undergo periodic review to
assure that it remains an up~to-date and workable framework for

23 land use development. The Plan will be implemented in
accordance with State law and the Goals, Policies and

24 Comprehensive Plan Map contained in the adopted Comprehensive
Plan."

25 Although petitioners allege the city's decision fails to demonstrate

2% compliance with Goal 10, respondent correctly notes petitioners' arguments

are limited to policies under Goal 10 and do not address Goal 10 itself.
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designation." Plan 65,

Petitioners contend the city failed to demonstrate
compliance with the four comprehensive plan map amendment
standards of Policy 10.3.

The'city adopted findings determining compliance with the
first two standards of Policy 10.3. We have already discussed
and rejected petitioners' challenges to the city findings
demonstrating compliance with Plan goals and policies, including
the city findings that the site, located at the boundary between
the R1 and R5 area, 1s logically viewed as part of the mixed
multifamily and single family R1 area. Petitioners offer no new
arguments under this portion of the seventh assignment of error.

The city findings addressing the third and fourth standards
of Policy 10.3 are as follows:

"% % * The approval of this request is in the public

interest 1in that wvacant land which is close to

services, employment, educational, and transit
facilities would become developed in a manner which is

compatible with the surrounding development.

"X * * gservices are in place presently to support
development of the site. * * *" Record 60,

Petitioners contend that because the site is surrounded by
single family residences, the proposal is not compatible with
surrounding development and, therefore, it does not follow that
the public interest is served by changing the plan designation
of the subject property at this time.

What is or is not in the public interest is a highly
subjective determination. Petitioners clearly disagree with the

city that the public interest is furthered by the city's action.
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However, petitioners' disagreement with the city provides us
with no basis to question the city's decision on the matter.

See Corbett/Terwilliger/Tair Hill TLegal Fund v, Citv of

Portland, 9 Or LUBA 245, 266 (1983) (explanation that action
will put vacant land to use in compliance with plan policies
sufficient to show action is in the public interest).

The city determined that the public interest would be
served by an action to permit multifamily development of vacant
land close to public facilities and employment. The city also
determined that all necessary services are available to the
site, making action now to designate the property for
multifamily development appropriate. Petitioners' disagreement
concerning the desirability of multifamily development of the
site provides no basis for concluding the city failed to
demonstrate compliance with the third and fourth factors of
Policy 10.3,

Petitioners' final challenge under the seventh assignment
of error concerns Policy 10.7,.which provides in part:

"10.7 Zoning Upon Plan Adoption

ik ok ok k%

Uik % * Xk %k

"C. Three major sets of conditions must be met
before upzoning may be approved. If all
conditions are met, the rezoning request
will be approved. The conditions are:

"(l) The proposed rezoning must be to the

maximum Comprehensive Plan Map
designation unless:
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Mk ok ok ok ok

"(b) Proof is provided that
development at full intensity is
not possible within five (5)
years due to physical conditions
(such as topography, street
patterns, public service,
existing lot arrangement, etc.)"

Petitioners contend the city failed to properly address
Policy 10.7 because there are no adequate findings showing
development of the site with single family residences as
currently allowed by the R5 zoning is not possible.

Respondent answers that petitioners misunderstand the
meaning and effect of the portion of 10.7 they rely upon.
Respondent explains:

"The language [of Policy 10.7(C)])] addresses what

zoning should be applied after a new Plan designation,

is adopted, and specified that the new zoning should

be to the maximum use of the property consistent with

the new Comprehensive Plan Map designation. In this

case, the Rl zoning that was applied for 1is the

maximum zoning designation that implements the Medium
Density Multifamily Residential Comprehensive Plan Map

designation. ¥ * * The exception to the 'maximum
zoning' requirement described in (Policy
10.7(C) (1) (b)] is not applicable because no exception
is being sought." Respondent's Brief 24.

We agree with respondent that Policy 10.7 does not apply in
the way petitioners argue and, therefore, even if single family
dwellings could be built on the property, that would provide no
basis for reversal or remand of the city's decision.

The seventh assignment of error is denied.

The city's decision is 'affirmed.



