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LAND USE
BUARD OF APPEALS
BEFORE THE LAND USE BOARD OF APPEALS . " L
Dec @ 31610 '63
OF THE STATE OF OREGON ’
OREGON WASTE SYSTEMS, INC.,
Petitioner,

vs.

CITY OF PORTLAND,
LUBA No. 89-060

)

)

)

)

)

)

)

)

Respondent, )

) FINAL OPINION

and ) AND ORDER

)

KENTON NEIGHBORHOOD ASSOCIATION, )

RIEDEL ENVIRONMENTAL TECHNOLOGIES,)

INC., RIEDEL WASTE DISPOSAL )

SYSTEMS, INC., and WASTECH, INC., )
)
)

Intervenors—-Respondent,

Appeal from City of Portland.

Steven W. Abel, Portland, filed the petition for review and
argued on behalf of petitioner. With him on the brief was
Schwabe, Williamson & Wyatt. '

Ruth Spetter, Portland, filed the response brief and argued
on behalf of respondent.

Gregory S. Hathaway, Portland, represented intervenor-
respondent Kenton Neighborhood Association.

Nancy Craven, Portland, represented intervenors-respondent
Riedel Environmental Technologies, Inc., Riedel Waste Disposal
Systems, Inc., and Wastetech, Inc.

KELLINGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

DISMISSED 12/07/89

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS 197.850.
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Opinion by Kellington.
NATURE OF THE DECISION

Petitioner appeals City of Portland Ordinance No. 161895
which rezones several parcels from Heavy Manufacturing (M1l) to
Heavy Industrial (HI).
FACTS

vPetitioner owns property located at the intersection of
North Force Avenue and North Marine Drive, in the "Colombia
Corridor" area to the south of the Colombia River. Petitioner's
property was zoned M1l until 1988, when the city rezoned it, in a
quasi—-judicial proceeding, to HI subject to several conditions.

That rezoning decision was appealed to this Board in Kenton

Neighborhood Assoc, v. City of Portland, Or LUBA (LUBA
No. 88-119, June 7, 1989). We remanded the city's decision for
reasons not relevant here. On November 1, 1989, the city acted

in response to the remand and entered a decision reapproving the
rezoning from M1 to HI for petitioner's property subject to
several conditions.! No appeal of the city's November 1, 1989
decision was filed with this Board. At this time, petitioner's
property 1is zoned HI.

On May 4, 1989, the city adopted the challenged ordinance

which legislatively rezones several properties in the "Colombia

l1Aalthough the city's November 1, 1989 decision is not included in the
record submitted by the city in this appeal proceeding, the parties
stipulated at oral argument that we may consider the city's November 1,
1989 rezoning decision for petitioner's property.
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Corridor" from M1l to HI. However, petitioner's property was
excluded from this legislative rezoning decision. This appeal
followed.
DECISION

The city argues that this appeal proceeding is moot because
petitioner's property has Dbeen rezoned to HI by the
November 1, 1989 decision adopted subsequent to the city
decision challenged in this appeal. According to the city,
petitioner asks in this appeal that its property be rezoned to
HI. The city argues that because it did rezone the subject
property to HI, review of the disputed decision could accomplish
nothing.

The city further contends that its November 1, 1989 zone
change to HI 1s the land use decision which controls the
property and points out that petitioner did- not appeal that

decision.? Citing Kuzmanich v, Washington County, 9 Or LUBA 179

(1983), ! i inion, 66 Or App 508 (1984), and 1000

Friends of Oregon v, Douglas County, 4 Or LUBA 24 (1981), the

city claims:

"[t]his board has held that it has no power to provide
relief when the challenged legislative action has been
superseded by a new ordinance which is not the subject
of the current appeal. * * * LUBA will not render
advisory opinions." Respondent's Brief 4-5,

Petitioner argues that if the city had legislatively

2The city contends that because petitioner did not appeal the conditions
imposed in the city's quasi-judicial rezoning proceeding, petitioner may
not complain about those conditions imposed in this appeal proceeding.
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rezoned the subject property to HI in Ordinance No. 161895, the
city might not have required the extensive conditions imposed on
the November 1, 1989 quasi-judicial rezoning to HI. As we
understand it, petitioner argues that legislative rezoning of
petitioner's property as a part of Ordinance No. 161895 might
result in a zone change to HI without the conditions imposed in
the November 1, 1989 quasi-judicial decision rezoning the
property fo HI.3 According to petitioner this potential
difference demonstrates that the appealed decision is not moot.
We agree with the city that this appeal proceeding is moot.
An appeal 1is moot 1if a "* * * decision on the merits would

resolve merely an abstract question without practical effect."

Citadel Corp. v, Tillamook County, 66 Or App 965, 966 (1984).

See also Warren v, Tane County 297 Or 290, 293, 686 P2d 316
(1984) , In this case, the controversy between the parties
concerns whether petitioner's property should be zoned HI. That

controversy was settled by the city's November 1, 1989 decision

rezoning petitioner's property to HI.?

3We do not understand petitioner to argue that the city has no authority
to impose conditions in a legislative rezoning proceeding. Rather, we
understand petitioner to argue that the city might choose not to exercise
that authority in a legislative rezoning.

ipetitioner suggests that the controversy also involves whether there
should be conditions imposed in rezoning petitioner's property to HI.
However, petitioner did not appeal the city's November 1, 1989 decision
imposing conditions on the rezoning to HI and petitioner has not shown that
the city would be prohibited from imposing those conditions if it included
the property in Ordinance No. 161895. 1In fact, petitioner argues that the
city could and should impose the conditions in a legislative rezoning as a
reason why the property should be included in Ordinance No. 161895.
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In Kuzmanich v, Washington County, 9 Or LUBA at 181-182,
the Board stated:

"Any zoning designation made by [the quasi-judicial
order] has been effectively erased by Washington
County's new legislation. Whether this new
legislation was born out of the prior quasi-judicial
act . or not does not change the fact the prior
quasi-judicial act is no longer effective to control
the use of the property. Use of the property is now
controlled by [the legislative rezoning ordinance].
The Board has no power to grant the relief requested
because the controlling legislation has supplanted the
decision appealed to this Board. With no power to
grant the relief requested, the case is moot.* * *

"x % % There are two ways to make changes in land use
designations, one is by quasi-judicial action and the
other 1is by legislative action. Either method 1is
effective to control the use of land. If petitioners
believe the county has committed procedural error in

the adoption of its legislation or if the legislation

is not supported by findings or by an adequate record,

petitioners' remedy is an appeal of the legislation.

Again it is the new legislation that controls the use

of the property."

In this case, the city's first decision was not to rezone
petitioner's property to HI. The city's second decision rezoned
the subject property to HI. In determining whether a subsequent
decision supersedes a prior one, the inquiry is whether the
subsequent decision controls and whether review of the prior
city decision will be without "practical effect". See Citadel
Corp v, Tillamook, supra. We do not understand petitioner to
dispute that the city's November 1, 1989 decision controls the
zoning of its property and that 1its property is now zoned HI.
We believe that under these circumstances, our review of the

city's decision to exclude petitioner's property from Ordinance

No. 161895, would be without practical effect. Under Kuzmanich
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v. Washington County, supra, the city's November 1, 1989

decision rezoning petitioner's property to HI supersedes the
city's prior decision.

Additionally, we disagree with petitioner's argument that
the city's November 1, 1989 decision rezoning petitioner's
property to HI does not moot this case because a zone change to
HI as a pért of Ordinance No. 161895 might have resulted in a
zone change without conditions. That the city might have chosen
not to impose conditions on a zone change to HI in that
legislative proceeding does not change the fact that the city
did impose conditions on the zone change to HI in a subsequent
and controlling land use proceeding, from which petitioner does
not appeal. Petitioner makes no attempt to demonstrate that the
city would be prohibited from imposing conditions as a part of
Ordinance No. 161895, and there is no reason to believe that a
remand of Ordinance No. 161895 would produce a decision any
different than the November 1, 1989 zone change decision.

This appeal is dismissed.
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