25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. Under the Court of Appeals’ reasoning in
Davenport v. City of Tigard, 121 Or App 135, 141, 854 P2d 483 (1993), the statutory
term “standards and criteria” is sufficiently malleable to encompass a two-step code
requirement that first requires that an applicant submit sufficient information to allow the
local government to determine whether mitigation conditions of approval are needed for
the proposed mining use, and second requires that the local government determine if
conditions of approval are needed and develop and impose those conditions if they are
needed. Tidewater Contractors v. Curry County, 65 Or LUBA 424 (2012).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. A code provision stating that when it appears
that the area of a proposed partition is to be ultimately divided into four or more lots or
parcels the code provisions pertaining to subdivisions apply simply authorizes the city to
apply subdivision procedures and standards to a partition application, and does not itself
constitute “standard” or *“criteria” under which the city could deny the partition
application. Stewart v. City of Salem, 58 Or LUBA 605 (2009).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. Where the local code does not provide
procedures or standards governing a specific decision, the local government may,
consistent with the federal due process clause, borrow and apply procedures and
standards applicable to other types of decisions. Emami v. City of Lake Oswego, 52 Or
LUBA 18 (2006).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. Where a local government has no procedures
governing a particular type of decision, it is consistent with the federal due process clause
to adopt a written set of procedures and standards that significantly cabin the local
government’s discretion and that offer all participants a reasonable opportunity to present
evidence and argument. That such procedures are one-time and temporary in nature,
rather than permanent code provisions does not offend the due process clause. Emami v.
City of Lake Oswego, 52 Or LUBA 18 (2006).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. An applicants’ engineer’s discussion of national
traffic safety standards as an illustration of why proposed road design is safe does not
have the legal effect of making those national safety standards local mandatory approval
criteria where they have not been adopted as such. McCulloh v. City of Jacksonville, 49
Or LUBA 345 (2005).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. Where a permit authorizing residential use of a
property is granted without specifically authorizing a dwelling of any particular height,
and detailed building plans are submitted 10 months after the residential permit is
approved, the city is not obligated to apply the building height limitation that was in



effect when the residential permit was approved. Rivera v. City of Bandon, 38 Or LUBA
736 (2000).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. A city’s decision violates ORS 227.173(1)
where the city relies on “factors” or “considerations” that are unconnected to approval
standards established in its land use regulations to deny a permit application. Ashley
Manor Care Centers v. City of Grants Pass, 38 Or LUBA 308 (2000).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. Where the existence or extent of an access is
disputed, and an approval criterion requires demonstration of access, that criterion may
be satisfied by a condition of approval that access be confirmed by an agreement of the
parties or circuit court declaratory relief. Such a condition is not an impermissible
delegation of authority. Highland Condominium Assoc. v. City of Eugene, 37 Or LUBA
13 (1999).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. LUBA will defer to a local government’s broad
interpretation of the term “transportation terminal™ as including "airports” and "airport
related uses" where the interpretation is not inconsistent with the text, purpose or policy
of the zoning ordinance. Northwest Aggregates Co. v. City of Scappoose, 34 Or LUBA
498 (1998).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. The failure of the notices of the city and county
planning commission hearings to include a listing of applicable review criteria from the
city and county zoning ordinances and plans is not an error justifying remand where the
criteria were listed in the staff report, the parties were provided an opportunity to
comment on the staff report at the hearing at which it was presented, the parties were
provided almost two weeks to submit written comments on the staff report and petitioners
have not demonstrated substantial prejudice. Concerned Citizens v. Jackson County, 33
Or LUBA 70 (1997).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. Where a local subdivision ordinance requires
compliance with both the comprehensive plan policies and the ordinance provisions, and
petitioner was provided with notice of the applicable approval criteria, including both
comprehensive plan and local ordinance criteria, petitioner was adequately informed of
the standards upon which the application would be evaluated. Holland v. City of Cannon
Beach, 30 Or LUBA 85 (1995).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. Where the local code requires that a proposed
driving range not alter the character of the surrounding area "in a manner which
substantially limits, impairs or precludes the use of surrounding properties” for listed
permitted uses, and findings acknowledge safety as a relevant consideration but simply



rely upon the striking areas being more than 300 yards from adjacent properties to satisfy
that safety consideration, the findings are inadequate to explain how the code standard is
satisfied. Moore v. Clackamas County, 26 Or LUBA 40 (1993).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. A county does not improperly rely on
unadopted, unofficial criteria where its findings make it sufficiently clear that the county
is simply relying on material submitted by the Oregon Department of Forestry as expert
testimony in determining whether a code "necessary for and accessory to" standard for
approval of forest management dwellings is met. Lardy v. Washington County, 24 Or
LUBA 567 (1993).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. Where a local code requires that a stream
corridor and buffer zone be established prior to development of property, once the
corridor and buffer zone are established by the local government as part of a minor
partition decision, it is unnecessary for the local government to reexamine those
boundaries in order to issue building and tree cutting permits for parcels created by the
partition. Forest Highlands Neigh. Assoc. v. City of Lake Oswego, 24 Or LUBA 215
(1992).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. In the absence of a local code requirement to the
contrary, a local government has no legal obligation to impose conditions of approval in
lieu of denying an application for conditional use approval. Adler v. City of Portland, 24
Or LUBA 1 (1992).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. That a city code standard for requiring that a
land use application be subject to a public hearing before the planning commission, rather
than being initially decided by the planning director, is subjective is not a basis for
reversal or remand of the city's decision. J.K. Land Corporation v. City of Gresham, 19
Or LUBA 66 (1990).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. A plan standard delegating to city staff the
authority to determine the level of detail required in reports supporting the development
application is not improperly vague, where the city interprets that standard to require the
ultimate decision maker to determine whether sufficient detail is provided in the
supporting reports. Where the city council obtains expert assessment of the subject
property and provides in its findings detailed reasons why the report submitted by the
applicant is inadequate, there is no basis for remand. J.K. Land Corporation v. City of
Gresham, 19 Or LUBA 66 (1990).

25.4.4 Local Government Procedures — Compliance with Local Ordinances/Regs —
Requirements for Standards/Criteria. A plan standard requiring a development to be



designed so that "as many trees as possible can be preserved™ is not impermissibly vague.
J.K. Land Corporation v. City of Gresham, 19 Or LUBA 66 (1990).



