BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

OAK LODGE WATER DI STRI CT,

Petitioner,
LUBA No. 89-150
VS.
FI NAL OPI NI ON

CLACKAMAS COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.
WIlliamL. Brunner, Portland, represented petitioner.
M chael Judd, Oregon City, represented respondent

HOLSTUN, Referee; SHERTON;, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

DI SM SSED 01/ 16/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
MOTI ON TO DI SM SS

The decision of the Clackamas County Hearings Oficer
challenged in this proceeding was mailed to petitioner on
Novenber 7, 1989.1 Twenty-one days later, on Novenber 28,
1989, petitioner mailed its notice of intent to appeal to
LUBA by certified mail. The notice of intent to appeal was
received by LUBA two days | ater, on Novenber 30, 1989.2

Respondent noves to dism ss alleging that the notice of
intent to appeal was not tinmely filed because the notice of
intent to appeal was not received by LUBA until 23 days
after the decision, not wthin 21 days as required by
statute and LUBA rul es.

Petitioner argues the county's decision becane final on

Decenmber 8, 1989. Citing Wyerhaeuser Conpany v. Mller,

306 O 1, 760 P2d 1317 (1988), petitioner contends that its
notice of intent to appeal was tinmely filed "for it was
mai |l ed certified postage pre-paid properly addressed within
twenty one (21) days after the date the |and use decision

was final." Petitioner's Menorandumin Opposition to Mtion

IAccording to the certificate of mmiling attached to the challenged
deci sion, the decision was nmailed to petitioner on Novenmber 7, 1989. 1In an
affidavit attached to respondent's notion to disniss, the hearings officer
expl ains that although the transnittal envel ope received by petitioner was
post mar ked Novenber 8, 1989, the decision was in fact "placed in the mail
box at the West Linn, Oregon Post Office at approximtely 11:00 PM on
November 7, 1989." Affidavit of Richard F. Crist.

2The notice of intent to appeal was received by the Departnent of
General Services on Novenber 30, 1989 and delivered to LUBA the sane day.



to Dism ss 2.

This Board has held on nunmerous occasions that failure
to file the notice of intent to appeal within the tinme
limts prescribed by statute and our rules will result in

di sm ssal of the appeal. Karlin v. City of Portland, 13 O

LUBA 21 (1985); MCoy v. Mrion County, 9 O LUBA 214

(1983); Berg v. Coos County, 7 O LUBA 428 (1983). ORS

197.830(8) provides in relevant part:

"A notice of intent to appeal a |and use decision
shall be filed not later than 21 days after the
date the decision sought to be reviewed becones
final. * * * "

Qur rule governing notices of intent to appeal simlarly

provi des:

"* * * The Notice * * * shall be filed with the
Board as provided in OAR 661-10-075(2)(a) on or
before the 21st day after the date the decision
sought to be reviewed becones final. * * * A
Notice filed thereafter shall not be deenmed tinely
filed, and the appeal shall be dismssed. * * *"
OAR 661-10-015(1).

I f petitioner's notice of appeal was filed on Novenmber
28, 1989 when it was mailed to the Board, then the notice of
appeal was tinely filed regardl ess of whether the county's
deci sion becane final on November 7 or Novenber 8, 1989.
However, if the notice of appeal was not filed until the
notice of appeal was received by LUBA on November 30, 1989,
then the notice of appeal was not tinely filed even if the
deci si on becane final on Novenber 8, 1989.

OAR 661-10-075(2) specifies how filing of docunents



with LUBA is to be acconpli shed:

"(a) Filing of Notice of Intent to Appeal: Filing
of a Notice of Intent to Appeal wth the
Board is acconplished by delivery of the
Notice to the Board, or receipt of the Notice
by the Board * * * on or before the date due.

"(b) Filing of O her Docunent s: Wth the
exception of the Notice of Intent to Appeal
filing a docunent w th t he Boar d IS

acconpl i shed by:

"(A) Delivery to the Board on or before the
date due; or

"(B) Mailing on or before the date due by
first class mail with the United States
Postal Servi ce.

"% * * * xn
As OAR 661-10-075(2) nekes clear, although all other

docunents are considered filed when delivered or when nmil ed

to LUBA, a notice of intent to appeal is not filed until it

is delivered to or received by LUBA.3 A notice of intent to

3Although it is not inportant in this case because the notice of intent
to appeal was received by the Departnment of General Services and LUBA on
the sane date, it is the date LUBA receives the notice of intent to appeal
that is critical, not the date the notice of intent to appeal is received
by the Departnent of General Services. See Karlin v. City of Portland,
supr a. During a conference call concerning this npotion, petitioner
specul ated the notice of intent to appeal nmight have arrived at LUBA nore
quickly had it been directed by the Salem Post Ofice directly to LUBA
rather than to the Department of General Services. Petitioner provides no
basis for such speculation, and, even if such were the case, it would
provi de no basis for overlooking the clear requirement of OAR 661-10-075(2)
that the notice of intent to appeal be delivered to or received by LUBA
within 21 days after the decision becones final.

W note that our requirenment that the notice of intent to appeal
actually be delivered to or received by LUBA, rather than be mailed within
21 days, gives all parties certainty there will not be a LUBA appeal if the
notice of intent to appeal is not actually received by LUBA within the 21



appeal mailed to LUBA within the 21 day tinme limt but
received by LUBA after the 21 day time |[imt has expired, is

not tinely filed. Karlin v. City of Portland, supra.

Weyer haeuser Conmpany V. MIIer, supra, cited by

petitioner, is of no assistance to petitioner in this case.
That case concerned a W rkers' Conpensation Board rule
requiring a particular manner of proof of the date of
mai | i ng of requests for review. Although that case and npst
of the statutes cited in the opinion specifically allowed
filing to be effective upon nmailing, OAR 661-10-075(2)
specifically provides that the date of receipt by LUBA of
the notice of intent to appeal, not the date of mailing, is
the date the notice of intent to appeal is filed.4
Petitioner does not contend that the Board | acks statutory

authority to adopt a rule specifying the manner in which

day deadline. Oherw se, the uncertainty that always attends mail or other
met hods of delivery of docunents would extend uncertainty regarding the
possibility of a LUBA appeal beyond the 21 day deadli ne.

4petitioner incorrectly suggests that ORS 174.120 and Oregon Rule of
Civil Procedure (ORCP) 10 override the requirenents st at ed in
OAR 661-10-075(2). Conputing tine by excluding the first day and counting
the final day as required by ORS 174.120 is also required by our rules,
OAR 661-10-075(7). Conputing the time limt in this manner, the notice of
intent to appeal in this case was due Novenber 28 or 29, 1989, depending on
whet her the county's decision becane final on Novenber 7 or 8, as expl ained
above in the text. ORCP 10(C), which allows three additional days to
respond in civil proceedings where a "notice or paper is served by nuil
does not have the effect of extending the period of time for filing a
notice of intent to appeal to LUBA for three days when notice of the |ocal
government | and use decision is provided by mail. Although this Board does
on occasion refer to the Oregon Rules of Civil Procedure when our rules do
not address procedural issues, Rule 1(A) makes it clear that the rules are
binding on "circuit and district courts," not on state agencies such as
LUBA. The tinme for filing a notice of intent to appeal with LUBA is
governed by OAR 661-10-075(2).



notices of i ntent to appeal nmust be filed. See
ORS 197.820(4) (LUBA authorized to adopt rules governing its
revi ew proceedi ngs).

The notice of intent to appeal in this case was not
received by LUBA until Novenmber 30, 1989, and, therefore
under 661-10-015(1) and OAR 661-10-075(2) was not tinely
filed. OAR 661-10-005 provides that the Board may overl ook

technical violations of our rules "not affecting the

substantial rights of parties * * *, However, that rule
al so provides that failure to file the notice of intent to
appeal within the tinme limts specified by OAR 661-10-015(1)
is not viewed by the Board as a technical violation.
Because the notice of intent to appeal was not filed within
21 days after the county's decision becane final, this

appeal nust be dism ssed. OAR 661-10-015(1).



