BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

VS.
LUBA No. 90-021
CURRY COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
CHARLES W CRONENWETT,
| nt ervenor - Respondent . )

Appeal from Curry County.

Larry Knudsen, Salem filed the petition for review and
argued on behalf of petitioner. Wth himon the brief were
Dave Frohnmayer, Attorney General, and Virginia L. Linder,
Solicitor General.

No appearance by respondent.

Charles W Cronenwett, Wedderburn, filed a response
bri ef and argued on his own behal f.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee; participated in the decision.

REMANDED 06/ 05/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.

NATURE OF THE DECI SI ON

of

Petitioner appeals an order of the Curry County Board

Comm ssi oners approving "the creation of three lots of

less than five acres each in a RR-5 [Rural Residential, 5

acre mninmunm zone under

theory." Record 1.

MOTI ON TO | NTERVENE

a non-conform ng use vested rights

Charles W Cronenwett nobves to intervene on the side of

t he respondent. There is no objection to the notion, and it

i's granted.

FACTS

The mterial facts are set out in the Petition

Revi ew as fol |l ows:

"The subject property is in southern Curry County

in the Cape Ferrelo area. It is located outside
of the Brookings Urban G owth Boundary. The
property consists of 7.76 acres of vacant ocean
vi ew | and. Surrounding land is in single famly

residential use on parcels ranging in size from1
to 27 acres.

"In 1982, the County zoned the property Rural
Resi denti al 2.5 (RR-2.5). (The RR-2.5 zone
requires a mninmum of 2.5 acres for residential
devel opnent .) This zoning designation was based
upon exceptions to Goals 3 and 4. In 1984, LCDC
acknowl edged the plan and zoning regul ati ons. In
1986, the Oregon Suprene Court remanded LCDC s
acknow edgenment based wupon the failure of the

County to take an exception to Goal 14. 1000
Friends of Oregon v, LCDC (Curry County),
301 Or 447, 724 P2d 268 (1986). In 1989, the

property was rezoned RR-5 which requires a nininmm
of five acres for devel opnent.

for



"The property in question is designated as Tax
Lot 2000. Prior to 1982, it was part of a |arger

tract. In 1982, the County approved a partition
of Tax Lot 2000 which created another parce
desi gnated Tax Lot 2014. In 1983, the Respondent

and the owner of Tax Lot 2014 agreed to a boundary
i ne adjustment which further reduced Tax | ot 2000
to its present size.

"Apparently, the Respondent originally intended to
subdi vide the subject property. Wth this in
m nd, he surveyed the property, prepared nmaps
showi ng proposed lots, and filed the maps with the
County. The  subdi vi sion process was not
conpl et ed.

"In 1984, the Respondent obtained three favorable
site evaluations for septic systens. In 1987, he
listed the property for sale as three separate
tracts designated as the Western, Mddle, and
Eastern Tracts of Tax Lot 2000. In 1988, the
Respondent obtained three permts to appropriate
surface water from an unnamed creek on the
property and he installed a water system for each
of the three "tracts.' Also in 1988, he arranged
for certain utility services (electricity, cable
TV and tel ephone) to be provided for the '"tracts.'

"The County made the followng findings as to the
Respondent's expenditures:

"a) Surveying of property (1982) $2,534.50

"b) Fee for septic evaluations(1984) 275. 00

"c) Fee for water rights (1988) 1, 600. 00

"d) Install water systens (1988) 8, 500. 00

"e) Excavation for utilities (1988)

1,413. 00

"f) Road sign fees (March 1989) 60. 00
"Tot al $14, 382.50

"The Respondent sought and the county granted



approval to partition the property into three
parcels of 1less than five acres each. Each
proposed parcels [sic] wuld have an area of
approximately 2.5 acres.

"The County concluded that the applicable decision
criteria were the zoning ordinance provisions
relating to the mai ntenance of a nonconform ng use
and the case law relating to the establishnment of
a vested right to continue the devel opnent of a
nonconform ng use." Petition for Review 3-5.
(Record citations omtted.)

Petitioner appeals the county's deci sion.

SECOND ASSI GNMENT OF ERROR

"The county failed to conply with the Statew de
Pl anni ng Goal 14."

FOURTH ASSI GNMENT OF ERROR

"The county inproperly construed and failed to
properly apply the so-called C ackamas County V.
Hol mes factors.™

The factors to be considered in determ ning whether
t here have been substantial expenditures toward devel opnment,
giving rise to the existence of a vested right to devel op
property in a manner not allowed by current |and use
regul ati ons, have been derived from the Oregon Suprene

Court's decision in Clackanmas County v. Hol nmes, 265 Or 193,

508 P2d 190 (1973). In Polk County V. Martin, 292 Or 69,

81 n 7, 636 P2d 952 (1981), the Supreme Court quoted with
approval the following factors (Hol mes factors) as relevant

in considering a claimof vested rights to devel opnent:

"1l. The good faith of the property owner in
maki ng expenditures to lawfully develop his
property in a given nmanner;



"2. The ampbunt of notice of any proposed re-
zoni ng;

"3. The amount of reliance on the prior zoning
classification in purchasing the property and
maki ng expenditures to devel op the property;

"4, The extent to which the expenditures relate
nore to the nonconformng use than to the
conf orm ng uses;

"5. The extent of the nonconformty of the
proposed use as conpared to the uses all owed
in the subsequent zoning ordi nances;

"6. Whether the expenditures nmade prior to the
subsequent zoning regulations show that the
property owner has gone beyond nmer e
contenplated wuse and has commtted the
property to an actual use which would in fact
have been made but for the passage of the new
zoni ng regul ati on;

"7. The ratio of the prior expenditures to the
total cost of the proposed use.

"1 f the evidence relative to these factors

establishes a 'vested right,' the property owner

may conplete his inprovenents and thereafter use
his property in a manner which is a nonconform ng

use, subject to the restrictions on nonconform ng

uses * * * " (Enmphasis in original.)?
Most of these factors relate to the character of the
expenditures made to further a particular use. For the
reasons stated below, we Dbelieve the county erred in

1These factors are from Cable and Hauck
Nonconform ng Use and Vested Rights," 10 W |

5

"The Property Oaner's Shield -
L J 404, 411-412 (1974).




appl yi ng the Hol mes expenditure factors.?2

One determ nation necessary to ascertain whether a
property owner has incurred substantial expenditures toward
conpl eti on of developnent, giving rise to a vested right, is
the "ratio of the expenditures,” Holnmes factor (7), quoted

above. Union Ol Co. of California v. Clackamas County, 14

O LUBA 719, 724, aff'd 81 O App 1 (1986); Cook V.
Cl ackamas County, 50 Or App 75, 622 P2d 1107 (1981) (Cook).

Under the "ratio of expenditures"” Hol nes factor, we believe,
as explained below, the county is required to identify and
conpare the total project cost with only those expenditures
which are properly considered in determning the existence

of a vested right. Union Gl Co. of California v. C ackanas

County, 14 Or LUBA at 724-725.
In Union Gl Co. v. Bd. of Co. Comm of C ack. Co., 81

O App 1, 6, 724 P2d 341 (1986), the Court of Appeals
explained the Holnes factors are not to be applied in
isolation. The Court of Appeals explained that expenditures
considered in determning the existence of a vested right
must be "substantially and directly related to the project.”
The Court rejected the petitioner's argunent in Union QO

Co. v. Bd. of Co. Comm of Clack. Co., that the ratio of

expenditures test should include all expenditures nmade in

2There is no dispute, under the first Holmes factor, regarding
intervenor's good faith in making expenditures to develop the subject

property.
6




furtherance of developnent, regardless of whether those
expenditures are properly considered under the other Hol nes
factors. The Court stated that the "substantial expenditure
calculation,” which in that case bore a ratio of only 1:47,
properly excluded the purchase price for the subject

property. Union Ol Co. v. Bd. of Co. Comm of Cack. Co.,

81 O App at 5 n 1. Addi tionally, in Cook, 50 Or App at
83, the Court of Appeals determned that the trial court
bel ow had properly included only qualified expenditures (as
determ ned by the other Holnes factors) in the "ratio of
expenditures."” Accordingly, it is reasonably apparent that
only expenditures qualified under the other Holnmes factors,
are properly included 1in determning the "ratio of
expendi tures.”

Di stinguishing those expenditures properly considered
in a determnation of the "ratio of expenditures" under
Hol nes factor (7), requires (1) identification of the tine
at which the expenditures were nmade, (2) an analysis of
whet her the expenditures were nmade in good faith and | awful
when made, and (3) a determ nation regarding whether the
expenditures are directly related to the proposed use of the

property.3 See Holnmes factors (1) (2), (3), and (4).

3petitioner argues that under Hol nes factor (6) (expenditures show that
property owner has gone beyond nmere contenplated use), only intervenor's
expenditures for installing water systenms or excavating for utilities could
be considered in determining the total or ratio of qualified expenditures,
not intervenor's expenditures for preparatory activities such as surveying
and septic evaluations. However, we believe Hol nes factor (6), |ike Hol nes

7



Expenditures considered in determning the existence of a
vested right nmust be nmade at a tine when the proposed
devel opnent did not require approvals, or at a tine when

approvals were given. See Clackamas County v. Hol nes, 265

Or at 198-199; WMason v. Muntain River Estates, 73 O App

334, 698 P2d 529 (1985) (expenses incurred toward use, where
use had not received all required approvals, could not be
counted toward determ ning exi stence of a vested right); see
al so Cook, 50 Or App at 80.

In 1982, the county took an exception to Statew de
Pl anning Goal (Goal) 3 (Agricultural Lands) and Goal 4
(Forest Lands) and zoned part of the exception area RR-2.5.
The subject property was wthin this portion of the
exception area. The exception area was acknow edged by LCDC

in 1984. In 1986, the Suprene Court in 1000 Friends of

Oregon v. LCDC (Curry County), supra, (Curry County),

determ ned the county's exceptions to Goals 3 and 4 were not
sufficient to satisfy Goal 14 (Urbanization). In response

to the Court's decision in Curry County the county, in 1989,

rezoned the subject and other properties fromRR-2.5 to RR-5

factor (5) (extent of nonconformity of the proposed use), is not directed
at deci di ng whether individual expenditures are qualified to be considered
in determining the total expenditures, or ratio of those expenditures to
the total cost of the proposed devel opnent, but rather is a factor to be
considered in deciding whether the total qualified expenditures are
sufficiently substantial to give rise to a vested right. Thus, in this
case, intervenor has satisfied Holnmes factor (6) if his qualified
expenditures show that his activities furthering the proposed devel opnent
have gone beyond nere contenpl ated use.



zoni ng.

In Curry County the Suprenme Court determ ned that Goa

14 nmust be conplied with before the RR-2.5 zoning for the
subject, as well as other, property could be lawfully

appl i ed. After the Curry County decision, intervenor 1is

deenmed to have notice that the zoning designation on which
he relied was invalid (in the absence of a determ nation
that the RR-2.5 zoning designation conplies with Goal 14, a
determ nation which the county never nade).*4 Ther ef ore,

after the Court's 1986 decision in Curry County any

expendi t ures made in contenplation of dividing and
devel oping the subject property, consistent wth the
existing RR-2.5 zoning, which the Court held was not shown
to be in conpliance with Goal 14, could not properly be

considered in a vested rights equation.®> Accordingly, the

4Whet her intervenor had notice of the Curry County decision affects
application of Holnmes factors (1), (2) and (3) quoted above. The county's
order states intervenor did not actually becone aware of the Court's
decision in Curry County until 1988. However, we believe that intervenor
is charged with constructive notice of the Curry County decision. The date
of the Court's decision, and not the date of intervenor's discovery of the
Court's decision is controlling. The Curry County decision involved the
property at issue in this appeal, as well as other property, and clearly
applies.

50 course, if the <county determined either that the proposed
devel opnent or the prior RR-2.5 zoning of the subject property conplied
with Goal 14, then the county could include in its vested rights
cal cul ations those expenditures made by intervenor both before and after
the Curry County decision, so long as those expenditures were consistent
with the Holnmes factors in other respects. However, the county nmmde no
such deternination here and we, therefore, direct our attention to those
expenditures properly considered by the county in a vested rights equation
in the absence of a finding of Goal 14 conpliance.
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county incorrectly included intervenor's expenditures, from
1986 wup to the zone change in 1989, in reaching its
determ nati on t hat intervenor's expendi t ures wer e
substanti al .

The next question is what expenditures incurred prior

to the Curry County decision are properly considered in

determ ning the existence of a vested right to build three
resi dences on, and divide, the subject property. Petitioner
argues that all of intervenor's expenditures incurred prior
to the Court's 1986 decision were also incurred prior to the
1984 acknow edgnent of the county's RR-2.5 zoning for the
subj ect property (which acknow edgnent was reversed by Curry
County).® Petitioner suggests that wunder 1000 Friends of

Oregon v. LCDC (Linn County), 78 O App 270, 277, 717 P2d

149 (1986), expenditures may only be considered in a vested
rights determnation if such expenditures were incurred
prior to pronulgation of the Goals. We do not read 1000
Friends of Owegon v. LCDC (Linn County), supra, that

broadly. The issue in 1000 Friends of Oregon v. LCDC (Linn

County) was whether a county plan and |and use regul ations

governing vested rights conplied with the statew de planing

6The county's order appears to dispute this, in that it states that the
expenditures for the "three favorable site evaluations" were incurred in
1984. Record 5. W also note petitioner apparently concedes, and we
believe properly so, that expenditures nmade between the time of
acknow edgrment and the Curry County decision reversing that acknow edgnent,
could be considered, if they are otherwise proper expenditures for
determi ning the exi stence of a vested right.

10



goals. The Court of Appeals agreed that "whether particular
parties enjoy vested rights in particular situations is a

matter for case-by-case determ nation.” 1000 Friends of

Oregon v. LCDC (Linn County), 78 Or App at 276. However

the Court al so st ated:

"However, [the proposition that vested rights are
determ ned on a case-by-case basis] does not have
any bearing on whether a |ocal body violates the
goals if it defines the tests to be applied in the
case- by-case det erm nati ons or est abl i shes
incorrect tests for the allowance of uses that are
contrary to the goals. The issue here is whether
the county's plan and regulations conply with the
statewi de planning goals, and the ordinance's
vested rights provisions are as much subject to
goal conpliance review as any other provisions of
the county's land use regulations. * * * |t 1is
sinmply not conpatible with Oregon's statew de | and
use regulatory scheme for a county to be able to
legislate, in the guise of a definition of 'vested
rights,' whether state regulations can be applied
to the use of land within the county's territory."
1000 Friends of Oregon v. LCDC (Linn County), 78
O App at 276-277.

We do not read 1000 Friends of Oregon v. LCDC (Linn

County) to state any general rule that all expenditures
relating to devel opnent of land in the State of Oregon, nmde

in furtherance of a vested right, nust have been made before

promul gation of the statew de planning goals. Prior to the
Curry County decision, it was not clear that Goal 14 was
required to be applied to this property. | ndeed, LCDC

acknow edged the previous RR- 2.5 zoning for the subject

11



property as being in conpliance with the goals.”’
The circunmstances of each particular claim of vested
rights nmust be measured against the Holnmes factors. The

rule petitioner attributes to 1000 Friends of Oregon v. LCDC

(Linn County) is too broad.® Accordingly, we conclude that

the county nust deci de whether any of i ntervenor's

expenditures, prior to the Curry County decision are

properly considered in determ ning whether intervenor has a
vested right to devel opnent of the subject land with three
resi dences.

Speci fically, t he county nmust det er m ne what
expenditures intervenor nmade toward division and devel opnent
of the subject property to establish three residences, prior

to the 1986 Curry County decision.® Once it is ascertained

whi ch expenditures intervenor incurred prior to the 1986
deci sion, the county nust then decide whether any of those

identified expenditures are properly considered in a vested

"Most, if not all, of intervenor's pre-1986 expenditures were made under
the RR-2.5 zoning which LCDC acknow edged in 1984.

8Al t hough we conclude that petitioner reads 1000 Friends of Oregon v.
LCDC (Linn County) too broadly, we do not mean to infer that the Goals are
irrel evant considerations in determ ning whether a vested right to devel op
| and exists, absent an appellate court decision (like Curry County)
directly affecting the property at issue. We sinmply reject petitioner's
suggestion that intervenor should have known prior to the Curry County
decision that developnment of the kind proposed may violate Goal 14's
prohi bi ti on agai nst urban devel opnent on rural |and.

9As far as we can tell, the only expenditures made prior to 1986 were
t he expenditures for the survey in the anount of $2,534.50, and the fee for
septic evaluation, in the amunt of $275.

12



rights det er m nati on, under t he Hol nes factors.
Additionally, the county adopted no finding regarding total
project cost, and it nmust do so to reach a decision on the
expenditure ratio of Holnmes factor (7).

In sum the county has not established which, if any,
of intervenor's expenditures incurred prior to 1986 are
properly considered in determ ning a vested right, and has
not calculated the ratio of those expenditures to the total
cost of the proposed use.10 Until the county does, it is in
no position to apply the Holnes ratio test or to determ ne
whet her the qualified expenditures were "substantial" and
support a finding that intervenor has acquired a vested

right to devel opnment. See Union Ol Co. of California v.

Cl ackamas County, 14 Or LUBA at 725.

The second and fourth assignnments of error are
sust ai ned.

THI RD ASSI GNMENT OF ERROR

"The county failed to conply with the applicable
| aw because it failed to consider whether the
present density restrictions would deprive the
Respondent of the opportunity to derive a
reasonabl e econom ¢ value fromhis investnment."

Petitioners cite Wbber v. Clackamas County, 42 O

App 151, 155, 600 P2d 448 (1979) (Webber), for the

10In this appeal, we do not know what the proper expenditures are or
what the total project cost is. Accordi ngly, we cannot deternmine, as a
matter of law, that the qualifying expenditures, if any, are so
i nsubstantial as to preclude the existence of a vested right.

13



proposition that as a prerequisite to determ ni ng whether a
| andowner has a vested right to continue a stated activity,
a county nust find the | andowner will be otherw se deprived
of "any opportunity to derive reasonable econom c value from
[an] 1 nvestnent."

We do not believe Webber requires such a determ nation.

In this regard the Court of Appeal s stated:

"Plaintiffs also bear the burden of proving that
density restrictions in the conprehensive plan
woul d deprive them of any opportunity to derive
reasonable economic value from their investnent.

They must show not only that they will |ose the
anticipated return on their investnent, but also
that the water system 1is inconpatible wth
alternative uses. Plaintiffs did not sustain

their burden of proof on this question. * * * In
sum plaintiffs have not established a vested
right to continue devel opnent of a nonconform ng
use, because their expenditures for construction
of the water system do not constitute a major
portion of the total cost of the project and
because they did not establish an absence of
econom cally reasonable alternative uses for the
wat er system” Webber, 42 O App at 155-157.
(Enphasi s supplied.)

The investnment to which the Court in Wabber was
referring, was the expenditure for the water system I n
essence, the Court decided the water system was not only
referable to the proposed use, but also could serve a
variety of other wuses. This is a clarification that
expenditures nust be directly attributable to the use for
which there is an alleged vested right. We concl ude under
our resolution of the second and fourth assignnents of error
above that the county incorrectly applied the Holnes "ratio

14



of expenditures" factor. On remand, the county nust explain
why any qualified expenditures are directly attributable to
t he proposed use. We do not believe Wbber requires the
application of any standards in addition to those set forth
in the Holmes factors. Cook, 50 Or App at 84.

The third assignnment of error is denied.

FI RST ASSI GNMENT OF ERROR

"The county failed to conply with the applicable
| aw. Specifically, it failed to distinguish
between a vested right to a land division and a
vested right to a nonconform ng use, and it failed
to consider its own regulations relating to |and
di vi si ons and nonconform ng | ot size."

Petitioner argues that the county's decision violates
Curry County Zoning Ordinance (CCZO) Section 5.030 which

provi des:

"If at the time of passage of this ordinance, a
lot, or the aggregate of contiguous |ots or |and
parcels held in a single ownership has an area or
di mension which does not neet the lot size
requi renents of the zone in which the property is
| ocated, the lot or the aggregated holdings my
[sic] occupied by a use permtted in the zone
provi ded that an urban use is not allowed within a
‘rural' or ‘resource' zone wthout a Goal 2
exception to Goal 14."

Petitioner argues that sinply because intervenor may
have established a vested right to a |and division, does not
mean i ntervenor has established a vested right to use those
parcels for urban uses in violation of CCZO Section 5.030.

The county's order is wunclear in its scope as to

whet her it determ nes the existence of a vested right only

15



to a land division or a vested right to both a |and division
and construction of residences on the parcels created.
However, we believe it is a reasonable interpretation, and
one which was clearly intended by the county, reading the
order as a whole, that the order determnes the latter.11
Because we interpret the county's order as determning a
vested right for both a land division and construction of
three residences on the resulting parcels, the above quoted
CCZO provision is not applicable, and the county did not err
in failing to apply it.
The first assignnment of error is denied.

FI FTH ASSI GNMVENT OF ERROR

"The county's determnation that the respondent
had a [sic] established a vested right to
partition the subject property is not supported by
substanti al evidence in the whole record."”

No purpose would be served in review ng the evidentiary
support for inadequate findings.
The fifth assignnment of error is denied.

The county's decision is remanded.

11Wwe also believe that little purpose would be served by deciding the
order sinmply deternines the existence of a vested a right to division of
land, and not a vested right to division and devel opnent of the subject
land with three residences. Remandi ng this appeal to the county on the
assunption that the county only determ ned the existence of a vested right
to a division of the subject land invites multiple appeals on separate
deternmi nations of vested rights, involving the sane property and the sane
expenditures. We do not see that such an interpretation is reasonable, in
view of the fact that the county made it reasonably clear that it believed
it was approving a vested right to both division and devel opnent.
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