BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ROBERT R. CECI L,

Petitioner,

)
)
)
)
and )
)
MARI ETTE MARM LLOD and ROBERT )

)

)

PRESTEGAARD,
| ntervenors-Petitioner ) LUBA
No. 90-013
)
VS. ) FI NAL OPI NI ON
) AND ORDER
CITY OF JACKSONVI LLE, )
)
Respondent , )
)
and )
)
GERALD A. SCHATZ and SI LVERWOOD )
| NVESTMENT GROUP, )
)
| nt ervenor s- Respondent. )
Appeal from City of Jacksonville.
Robert R Cecil, Jacksonville, filed a petition for
review and argued on his own behal f.
Mariette Marm | | od and Robert Prest egaard,

Jacksonville, filed a petition for review and argued on
their own behal f.

Martial E. Henault, Medford, filed a response brief and
argued on behalf of respondent.

Carlyle F. Stout, Medford, filed a response brief and
argued on behalf of intervenors-respondent.

HOLSTUN, Referee, SHERTON, Chief Referee, participated



in the decision.
REMANDED 08/ 27/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner and intervenors-petitioner (petitioners)
appeal a decision of the Jacksonville City Council granting
tentative plat approval for Silvercrest Heights, a 63 |ot
subdi vi si on.

MOTI ONS TO | NTERVENE

Mariette Marmllod and Robert Prestegaard nove to
intervene on the side of petitioner in this proceeding.
| ntervenors-respondent do not contend novants failed to
appear during the local proceedings in this mtter, as
required by ORS 197.830(6)(b)(B).1 Nevert hel ess,
i ntervenors-respondent obj ect to novants' standing to
participate in this appeal as intervenors, based on their
contention that petitioner |acks standing to appeal.

| nt ervenors-respondent contend the disputed notions to
intervene nust be denied because petitioner |acks standing,
and movants did not separately file notices of intent to

appeal . Cf. Goss v. Wishington County, O LUBA

(LUBA No. 88-115, April 14, 1989) (intervenor has no

10RS 197.830(6)(b) provides in relevant part:

"* * * [Plersons who may intervene in and be nade a party to
the review proceedings * * * are:

"(A) The applicant who initiated the action before the loca
government, special district or state agency; or

"(B) Persons who appeared before the | ocal governnment, specia
district or state agency, orally or in witing."



standing to pursue LUBA appeal where petitioner wthdraws
notice of intent to appeal and intervenor did not file its
own notice of intent to appeal). However, even if the
motions to intervene would have to be denied if petitioner
| acks standing, as explained later in this opinion we reject
i ntervenors-respondent's contention that petitioner |[|acks
standing to pursue this appeal.

Mariette Marmllod's and Robert Prestegaard' s notions
to intervene are all owed.

Charles L. Baldwn also noves to intervene on the side
of petitioner in this proceeding.?

| nt ervenors-respondent object to M. Baldwin's notion

to intervene on the basis that M. Baldw n never appeared

during local proceedings in this matter. | nt ervenor s-
respondent recognize that, as chair of the planning
conm ssi on, M. Baldwin participated in the planning

conmm ssion's consideration of the requested tentative plat
approval . However, intervenors-respondent point out M.
Bal dwi n never participated as a party in this proceeding or
took a position on the nerits before the planning conm ssion

or the city council. I nt ervenors-respondent contend M.

2\ previously entered an order granting a motion by Gerald A Schatz
and Silverwood Investnment Group to intervene on the side of respondent. In
that order we also granted a notion by Charles L. Baldwin to intervene on
the side of petitioner, based on our understanding that no party objected
to the request ed i ntervention. I nt ervenors-respondent chal | enge
i ntervenor-respondent Baldwin's standing to intervene in this proceeding,
and we reconsider the portion of our order allowing intervention by M.
Bal dwi n.
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Bal dwin's participation as planning conm ssion chair is not
sufficient to denonstrate he is a person "who appeared
before the | ocal governnent, * * * orally or in witing," as
required by ORS 197.830(6)(b)(B) to establish standing to
i ntervene.

We agree with intervenors-respondent. Movant did not
file a petition for review in this proceeding and has not

ot herwi se responded to intervenors-respondent's objection to

his motion to intervene. As far as we can tell, M.
Baldwin's participation in this mtter was limted to his
role as planning comm ssion chair, i.e., as a decision
maker . Participation as a decision maker, alone, is not

sufficient to constitute an appearance before the |ocal
gover nment .
Charles L. Baldwin's notion to intervene is denied.

FACTS

On August 9, 1989, intervenors-respondent applied for
tentative plat approval. The subject property is vacant,
includes 16.03 acres and is |ocated within the city's
adopted urban growth boundary (UGB).3 The subject property
is designated Urban Single Famly Residential in the
conprehensive plan and is zoned R-1-8 Single Famly
Resi dential (8,000 square foot mnimum | ot size).

The application was consi dered by t he city's

3The legal status of the city's UGB is a critical issue in this appeal
We address the legal status of the UGB separately bel ow
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subdi vision commttee on Septenber 6, 1989. The pl anni ng
conmm ssion considered the request at a public hearing on
Sept enber 12, 1989. The matter was continued twi ce by the
pl anni ng comm ssion, once to Septenber 25, 1989 and a second
time to October 10, 1989 to allow the applicant tine to
submt additional witten material. At its October 10, 1989
meet i ng, the planning commssion voted to deny the
application.

| nt ervenor s-respondent appeal ed t he pl anni ng
conm ssion's decision to the city council. On Decenber 5,
1989, the city council held a hearing to review the planning
comm ssion's decision. At the conclusion of the Decenber 5,
1989 hearing, the city council voted to reverse the planning
conm ssion and grant tentative plat approval. The city
council's decision was reduced to witing and adopted by the

city council on January 2, 1990. This appeal followed.

ACKNOW.EDGVENT STATUS OF THE CITY'S COVWPREHENSI VE PLAN AND
LAND USE REGULATI ONS

The current acknow edgnent status of the city's
conprehensi ve plan and | and use regul ati ons has an i nportant
bearing on our jurisdiction to consider this appeal. We
t herefore consi der t hat status before t ur ni ng to
i ntervenors-respondent’'s chall enge to our jurisdiction.

On August 16, 1984, the city's conprehensive plan and
land use regulations were acknow edged by the Land

Conservation and Devel opnment Conm ssion (LCDC) to be in



conpliance with the Statew de Planning Goals. LCDC 84- ACK-
176. LCDC s acknow edgnent order was reversed and remanded

by the Court of Appeals. Collins v. LCDC, 75 O App 517,

707 P2d 599 (1985). The Court of Appeals determ ned LCDC
violated ORS 197.251 and Statewi de Planning Goals 5 (Open
Spaces, Scenic and Historic Areas and Natural Resources) and
14 (Urbani zation) by acknow edging the city's plan despite
its failure to identify and evaluate conflicts over the use
of open spaces around the city's historic buildings and its
inclusion of 700 acres of land within its wurban growth
boundary (UGB) not shown to be needed for projected urban
expansi on.

Foll owi ng the Court of Appeal's remand, LCDC entered a
conti nuance order dated Decenber 6, 1985. LCDC 85- CONT-178.
In that continuance order LCDC found the city's plan and
| and use regulations conplied with all Statew de Pl anning
Goal s except Goals 5 and 14.4 Based on the Court of

Appeal 's decision, LCDC directed that the city

"identify conflicts with the use of inventoried
historic sites, evaluate the -economc, social,
environnental and energy (ESEE) consequences of
conflicting uses and provide inplenenting neasures
to neet Goal 5. LCDC 85-CONT-178 at 2.

LCDC also directed that the city exclude certain |ands from

its UGB. Id.

4'n support of this finding, LCDC relied on staff reports supporting
prior continuance orders and the acknow edgnent order that was reversed by
the Court of Appeals.
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The city subsequently submtted to LCDC anendnents to
its plan to satisfy the Goal 14 concerns identified in LCDC
85- CONT-178. These anendnents were revi ewed and approved by
LCDC in a continuance order dated January 14, 1988. LCDC
88- CONT- 309. In that continuance order LCDC al so found the
city's conprehensive plan remained out of conpliance with
Goal 5, for the reasons previously set forth in LCDC 85-
CONT-178. LCDC 88- CONT-309 at 2.

LCDC has the option, wunder ORS 197.251(9), to issue
limted acknow edgnent orders where a previously issued
acknowl edgnent order is remanded by the appellate courts.
ORS 197.251(9) provi des LCDC may issue a limted
acknowl edgnent order to acknow edge the portions of the plan
and land use regulations not affected by the appellate
court's remand. Had LCDC proceeded in this manner, the
city's conprehensive plan and | and use regul ati ons woul d be
acknowl edged to be in conpliance with the Statew de Pl anning
Goals with respect to all Goals except Goal 5.

However, ORS 197.251(9) does not require that LCDC
proceed by way of limted acknow edgnent orders, and LCDC
has not done so in the case of the City of Jacksonville.
Because LCDC has never entered an acknow edgnent order of
any type since LCDC 84-ACK-174 was reversed and remanded by

the Court of Appeals, no part of the city's conprehensive



pl an and | and use regul ations is acknow edged. >

JURI SDI CTI ON

Qur jurisdiction is l|limted to |and use decisions.
ORS 197.825(1). I ntervenors-respondent point out that
ORS 197.015(10)(b)(B) creates an exception to the definition
of land use decision and therefore creates an exception to
our review jurisdiction for a decision

"[w] hich approves * * * a subdivision * * *
| ocated within an urban growth boundary where the
decision is consistent with | and use standards * *
*T.]" See Parnenter v. Wallowa County, O
LUBA ___ (LUBA No. 90-028, June 11, 1990).

Petitioner and respondent contend this exception to our

review jurisdiction only applies wher e t he | ocal

5The parties in this appeal are in agreement that the city's plan and
land use regulations are not acknow edged. Al though ORS 197.251(13)
provides that a continuance order is a final decision for purposes of
judicial review regarding the portions of the plan and | and use regul ati ons
found in the continuance order to conply with the goals, it is reasonably
clear that this does not nean such portions of the plan and |and use
regul ati ons are acknow edged. Otherwi se, the provisions in ORS 197.251(9)
for limted acknow edgnent orders, which nmay be issued in conjunction with
conti nuance orders, would be superfluous. Therefore, even though portions
of a plan and |and use regul ations have been found in a continuance order
to comply with the goals, a | ocal government is not thereby relieved of its
obligation to apply the statew de planning goals prior to acknow edgnent of
its plan and | and use regul ati ons.

Respondent attaches to its brief an April 10, 1990 letter from the
Department of Land Conservati on and Devel opment (DLCD) to the city in which
DLCD states that in its view no part of the city's conprehensive plan is
acknow edged. DLCD al so takes the position in that letter that the city
may satisfy its obligation to denonstrate individual |and use decisions
conply with the goals by relying "on LCDC s approval of [the] conprehensive
plan as findings for all statewi de planning goals except Goal 5 * * * "
See Wiitesides Hardware v. City of Corvallis, 68 O App 204, 680 P2d 1004
(1984). W express no opinion concerning the correctness of DLCD s view of
the city's current obligation to adopt findings concerning Goals other than
Goal 5 in making |Iand use deci sions.
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governnment's conprehensive plan and | and use regul ations are
fully acknow edged by LCDC. ¢

Whet her or not t he exception specified in
ORS 197.015(10)(b)(B) is limted to jurisdictions where the
conprehensive plan and land wuse regulations are fully
acknowl edged, it is clear that the exception only applies
where the subdivision is |ocated within a UGB. Further, we
believe that a subdivision can be |ocated within a UGB in
the sense intended by ORS 197.015(10)(b)(B) only where a
jurisdiction has an established UGB. A UGB is not

established until it is acknowl edged. Bransconb v. LCDC, 64

O App 738, 669 P2d 124 (1983): Roth v. LCDC, 57 Or App 611

646 P2d 85 (1982).

As expl ained above, the City of Jacksonville's UGB is
not yet acknow edged. Until the City of Jacksonville's UGB
is acknow edged, it is at npbst a proposed UGB, within the
meani ng of Goal 14. W thout an established UGB, the
exception to our review jurisdiction <created by ORS
197.015(10) (b) (B) does not apply.

| ntervenors-respondent's notion to dismss for |ack of

jurisdiction is denied.”’

6petitioner and respondent correctly note the legislative history cited
by intervenors-respondent in its brief strongly suggests the exception for
urban subdivisions was intended to apply only where a local government's
conmprehensi ve plan and | and use regul ati ons are acknow edged.

"We consider other arguments presented in intervenors-respondent's My
30, 1990 notion to dismiss later in this opinion.
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STANDI NG

| nt ervenors-respondent chall enge petitioner's standing.
| ntervenors-respondent contend petitioner never appeared
before the planning comm ssion in this matter and therefore
fails to satisfy the statutory requirenent that he have
"[a] ppeared before the local governnent * * * orally or in
writing.” ORS 197.830(2)(b).

We agree with intervenors-respondent that petitioner's
participation in the local proceedings as myor does not
constitute an "appear ance" for pur poses of
ORS 197.830(2)(Db). However, we previously determned in
sustaining a record objection filed by petitioner that he
submtted a letter dated October 14, 1989 to the planning
conmm ssion in which he opposed the application. Cecil .

City of Jacksonville, O LUBA _ (LUBA No. 90-013,

Order on Mdtions to Intervene and Record Objections, March
13, 1990). We find that letter is sufficient to constitute
an appearance during the |ocal proceedings, wthin the

meaning of ORS 197.830(2)(b).8 Petitioner also filed a

8/n their brief, intervenors-respondent claim they disputed the factua
circunstances that led us to conclude petitioner's COctober 14, 1989 letter
was properly included in the record. However, as we pointed out in our
order denying intervenors-respondent's nmotion for reconsideration and
petition for depositions and evidentiary hearing, intervenors-respondent
did not in any way dispute petitioner's factual allegations concerning his
submission or the city's receipt of the letter until after we entered our

order sustaining petitioner's record objection and ordering that the letter
be added to the record. W decline to reconsider our prior decision that
the COctober 14, 1989 letter is properly considered part of the |oca
government record in this nmatter.
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timely notice of intent to appeal as required by ORS
197.830(2)(a) and, therefore, has standing to bring this
appeal .

FI RST ASSI GNMENT OF ERROR

ORS 197.175(2)(c) requires that a city "make |and use
decisions in conpliance with the statew de planning goals"
if the city's conprehensive plan and |and use regul ations
have not been acknow edged. ORS 197.835(3) requires that
LUBA reverse or remand a | and use deci sion not subject to an
acknowl edged conmprehensive plan and | and use regulations if
the land use decision does not conply with the Statew de
Pl anni ng Goals. Because no part of the city's conprehensive
pl an has been acknow edged, the decision challenged in this
appeal is required to denonstrate conpliance wth the
St at ew de Pl anni ng Goal s.

Under the first assi gnnment of error, petitioner
contends the city was required to denonstrate that its
decision conplies with Goal 5. Petitioner contends that
under Goal 5 and OAR 660 Division 16, the city is required
to inventory Goal 5 resources, identify conflicting uses
and develop a program to resolve identified conflicts with
Goal 5 resources. Petitioner conplains there is an historic
railroad right of way which term nates at the site and that
nunmerous historic properties adjoin or are in close
proximty to the subject property. Petitioner contends the

city failed to denonstrate the proposed subdivision will not
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conflict with these historic resources in a manner that
violates the requirenent of Goal 5 that historic resources
be protected for future generations.

Respondent concedes that its decision does not
adequately address potential conflicts between the proposed
use and historic resources proximate to the subject
property. However, intervenors-respondent contend the city
adequat el y addressed petitioner's Goal 5 concerns.

| nt ervenors-respondent first contend we should deny the
first assignment of error because petitioner's argunents
concerning violations of Goal 5 are not specific enough.

See Tichy v. Portland, 6 O LUBA 13 (1982). We di sagree.

Petitioner's conplaint that the city failed to identify and
resol ve potential conflicts between the proposed subdi vi sion
and nearby historic sites is sufficiently specific.?

| nt ervenor s-respondent next contend the city did adopt
findings addressing and resolving Goal 5 issues. The
findings intervenors-respondent refer to are "Proposed
Fi ndi ngs of Fact and Conclusions”™ which intervenors-

respondent submtted to the planning conm ssion. Record

9Similarly, we reject the portion of intervenors-respondent's My 30,
1990 notion to dismiss in which they claimpetitioner failed to adequately
rai se below the issues he presents in this appeal. Al t hough we disagree
with intervenors-respondent's contention that the current "raise it or
waive it" provisions of ORS 197.763, which becanme effective October 3,
1990, or the prior nmore limted "raise it or waive it" provisions of
ORS 197. 762 applicable within UGB's apply in this case, the issues asserted
in petitioner's three assignnents of error were raised in his October 14,
1989 letter.
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291- 310. Those findings were included in the record
forwarded to the city council for review. The city counci

deci sion challenged in this proceeding states in part:

"The City Council hereby incorporates by reference
all oral and witten information received during
t he aforenmentioned public hearing and nmeetings on
the subject application in this final order.”
Record 32

We agree with petitioner and respondent that the above
gquoted reference is not sufficient to denonstrate the city
council| adopted as findings the proposed findings submtted
by intervenors-respondent to the planning conm ssion. A
nmore specific reference is required for a local governnent
to adopt particular docunents in the record as its own

findings in support of the decision. DLCD v. Klamath

County, 16 Or LUBA 817, 825 n 2 (1988); Jackson-Josephine

Forest Farm Assn. v. Josephine County, 12 O LUBA 40, 42

(1984).

The decision goes on to identify the standards the city
council felt were relevant and adopts findings of fact and
conclusions concerning those standards. Al t hough the
deci sion specifically recognizes that Goal 5 is applicable,
it makes no attenpt to explain how the standards of Goal 5
are nmet and makes no explicit reference to the proposed
findings submtted to the planning comm ssion.

The entire <city of Jacksonville 1is a designated
Nati onal Historic Landmark. Al t hough the subject property

does not appear to be identified as a historic site in the
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plan and the parties dispute the exact location of the
hi storic railroad right of way, it is clear that there are

nunmerous significant historic properties <close to the

subj ect property. The <city submtted a copy of the
Jacksonville Historical Survey. That docunent inventories
hi storic properties in the city of Jacksonville as
"Primary," "Secondary," "Conpatible", "Nonconpatible" and
"Vacant." Although the subject property is not included in
the inventory, it is |ocated close to several "Primry"
structures which are of "exceptional architectural or
hi storical value." Jacksonville Historical Survey 1.

We agree with intervenors-respondent that nost of the
provi si ons of OAR 660-16-000 concerning preparation of Goal
5 inventories relate nore to plan and | and use regulation

adoption than individual permt decisions. See Hol liday

Fam |y Ranches v. Grant County, 10 Or LUBA 199, 211 (1984).

However, in view of the current unacknow edged status of the
city's conprehensive plan, when acting on a land use
application the city is required, at a mnimm to adopt
findings identifying any historic resources that nmay be
present on the subject property or in sufficiently close
proximty to the subject property that the proposed

devel opnent constitutes a conflicting use. 10 See

10| ntervenors-respondent's contention that the record denpnstrates the
subj ect property contains no Goal 5 historic resources, even if true, does
not nean the proposed subdivision will not conflict with nearby historic
structures and sites. See Coats v. Deschutes County, 67 O App 504, 510
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OAR 660- 16-005; Panner v. Deschutes County, 14 Or LUBA 1, 11

(1985) ("a conflicting use is one which, if allowed, could
negatively inpact a Goal 5 resource site"). Fol | ow ng
identification of the |ocation and nature of those historic
resources, the city wll be in a position to determ ne
whet her the proposed use conflicts with such resources and,
if so, what the econom c, social, environnental and energy
(ESEE) consequences of the <conflicts are. From this
analysis the city may determ ne whether the proposed use can
neverthel ess be allowed, consistent with requirenment of Goal
5 that historic areas be preserved for future generations.1l
The first assignnent of error is sustained.

SECOND ASSI GNVENT OF ERROR

In this assignnment of error petitioner contends the
city's decision violates Goal 2 because the decision is not
based on the kinds of inventory and planning analysis

envi si oned by Goal 2.

679 P2d 898 (1984). To the extent such conflicts exist, the city nust
address the conflicts in its findings.

11Because we conclude the city council did not adopt the proposed
findings submtted to the planning conm ssion by intervenors-respondent as
its own, we express no position concerning their adequacy to denonstrate
conpliance with Goal 5. However, by way of guidance on renmand, we note
those findings nake no attenpt to identify or discuss possible inpacts of
the devel opnment on nearby "Primary" and "Secondary" historic structures.

Al t hough OAR 660-16-010 nekes it clear that the city nay in sone
circunstances all ow uses which conflict with Goal 5 resource sites, it may
do so only after considering the ESEE consequences of allowing the

conflicting uses. OAR 660- 16- 005. In analyzing ESEE consequences, the
city is required to consider the inpacts of its decision on both the
resource site and the conflicting use. Id.; Panner v. Deschutes County,
supr a.
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We agree with intervenor-respondent that petitioner's
argunments under this assignnent of error essentially restate
his argunments under the first assignnent and do not provide
a separate basis for remand.

The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

Under this assignnent of error petitioner contends the
city failed to require that the proposal be reviewed by the
"Site Plan Conmittee," and the "Historic and Architectura
Revi ew Commi ssi on" (HARC). 12

| nt ervenors-respondent point out the city has adopted
"Land Di vi si on Regul ati ons” and "Land Devel opment
Regul ations.” Intervenors-respondent contend that while the
|atter may be applicable at the tinme devel opnent is proposed
on lots in the subject subdivision, tentative plat approval
is governed by the Land Division Regulations, not the Land
Devel opment Regul ati ons. W agree wth intervenors-
respondent.

It is reasonably clear from the city's Land Division

12The Site Plan Conmittee is created by Jacksonville Land Devel oprment
Regul ati ons (JLDR) 17.44.020 and consists of the fire chief, city planner,
city engineer, city public works superintendent and city recorder. The
HARC is conposed of seven voting nenbers and one ex officio nenber. The
seven voting nenbers include a city councilor, planning conm ssion nenber
and five nenbers of the conmunity with rel ated professional expertise. The
city planner is the ex officio nmenber.

Apparently, the duties of the HARC are now perfornmed by the planning
commi ssion. Petition for Review App 7. Petitioner contends the del egation
of HARC s duties to the planning commission constitutes an unlawfu
del egation. W need not consider the issue.
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Regul ati ons and Land Devel opnent Regul ati ons that the forner
govern the subdividing and partitioning of land as well as
construction of streets and other required infrastructure
i nprovenents. Land Devel opnment Regul ations, on the other
hand, govern the placenent and construction of structures on
| and. JLDR 17.44.030 provides that Site Plan Commttee
review is required before building permts are issued for
devel opnent. Simlarly HARC review, where required, is
concerned with devel opnent, i.e. construction, alteration,
or destruction of structures. JLDR 17.48.010. When and if
structures are proposed for the lots in the subject
subdi vi si on, HARC and site plan approval may be required.
However, we agree wth intervenors-respondent that such
review was not required to obtain tentative plat approval.
The third assignnment of error is denied.

| NTERVENORS- PETI TI ONERS' ASSI GNVENT OF ERROR

| ntervenors-petitioner contend the property is subject
to flooding and that the subdivision devel opnent and rel at ed
roads would alter the character of the area. They al so
express concern that they currently depend on a well |ocated
on the subject property and that there may be inpacts on
nearby farm ng uses, open spaces, and Jacksonville's
Hi storic Landmark status.

We agree W th i ntervenors-respondent t hat t he
i ntervenors-petitioners do not explain how their concerns

relate to applicable approval <criteria in the Statew de
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Pl anni ng Goal s, conprehensive plan or |and use regul ations.
W thout an explanation by intervenors-petitioner of how
their concerns relate to applicable approval standards, we
are unable to sustain their assignment of error. Tichy V.

Portl and, supra.

| ntervenors-petitioners' assignnent of error is denied.

The city's decision is remanded. 13

13In view of our disposition of this appeal, intervenors-respondent's
May 30, 1990 notion to dismss and respondent's June 19, 1990 notion for
remand, both filed before oral argument in this matter, do not require
addi ti onal discussion. At oral argunment in this matter a nunber of
docunents not included in the record were subnitted to the Board. W take
official notice of the LCDC continuance orders cited in this opinion,
al though the copies subnmtted by the parties do not include the supporting
appendi ces. W also take official notice of the Jacksonville Historical
Survey. The renmmining letters offered at oral argument are not docunents
for which official notice is appropriate or warranted, and we decline to
take official notice of those letters.
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