BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
GREGORY J. WETHERS,
Petitioner,
VS.
LUBA No. 90-121

CITY OF PORTLAND
FI NAL OPI NI ON

N N N N N N N N N N N

Respondent , AND ORDER
and
ROBERT HANSEN and CARL TROY NASH, )
Intervenors-Respondent? )

Appeal from City of Portl and.

Gregory J. Wethers, Portland, filed the petition for
review and argued on his own behal f.

Ruth Spetter, Portland, filed the response brief and
argued on behalf of respondent.

No appearance by intervenors-respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 04/ 05/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

This appeal challenges a city ordinance which anends
the <city's conprehensive plan (plan) and zoning nmap
designations for a block |ocated in North Portl and.

MOTI ON TO | NTERVENE

Robert Hansen and Carl Troy Nash nove to intervene in
this proceeding on the side of respondent. There is no
opposition to the notion, and it is allowed.

FACTS

The subject property, Block 20, 1is bounded by N
Webster on the north, N Alberta on the south, N WIIlians
on the east and N. Vancouver on the west. The requested
plan and zoning map changes initially included Block 19,
which adjoins Block 20 to the north, as well as other
property | ocated across N. Vancouver to the west. Those
addi ti onal properties were to be inmproved to provide
addi ti onal parking. However, in response to opposition to
the requested additional parking, the application was
anmended to include only Bl ock 20.

The city's decision changed the plan map designations
for Block 20 from Nei ghborhood Commerci al and Medi um Density
Multifamly resi denti al to Cener al Commer ci al .
Correspondi ng zone map changes from Nei ghborhood Conmerci a
(C4) and Medium Density Miltifamly Residential (Rl) to

General Commrercial (C2) were approved. The Dblock is



i nproved with two buil dings and a 22 space parking lot. The
pl an and zone map anendnents will allow one of the existing
bui |l dings on Block 20 to be used to house offices for the
State Departnment of Human Resources (DHR) to serve residents
in North and Northeast Portland. That building formerly
housed DHR unti|l DHR noved to another building in 1985. DHR
now needs additional office space and wi shes to nove back to
t he building on Block 20, which is presently vacant.
APPL| CABLE APPROVAL CRI TERI A

Pl an map anendments are governed by policy 10.3 Plan
policy 10.3 provides, in relevant part:

"* * * The applicant [for a plan map anmendnent]
must show that the requested change is: (1)
consi st ent [with] and supportive of t he
appropri ate Conprehensive Plan goals and policies;
(2) conpatible wth [the] land use pattern
establ i shed by the Conprehensive Plan Map; (3) in
the public interest to grant the petition; the
greater the departure from the Conprehensive Plan
Map designation, the greater the burden of the
applicant; and (4) that the [public] interest is
best served by granting the petition at this tine
and at the requested |locations. * * *"

The standards that nust be satisfied to rezone property
are set forth in Portland City Code (PCC) 33.102.015, which

provides in relevant part:

"Approval or disapproval of rezoning of property
shall be determ ned using the following criteria.
Three major sets of conditions nust be net before
rezoning may be approved. If all conditions are
satisfied, the rezoning request wll be approved

The conditions are:

"(1) The proposed rezoning nust be to the naxi mum




Compr ehensi ve Pl an Map designation * * *

"k X * * *

"(2) It nust be found that services adequate to
support the proposed industrial or conmerci al
use or the maximum residential density
al | owed by t he pr oposed rezoni ng are
presently avail able or can be reasonably nmade
avai l abl e, (consistent with the Conprehensive
Plan Public Facilities Policies) by the tine
the proposed use qualifies for a certificate
of occupancy or conpletion from the Bureau of
Bui | di ngs. For t he pur pose  of this
requi renent, services include:

"(a) Water supply;

"(b) Sanitary sewage disposal;
"(c) Stormwater disposal;

"(d) Transportation capabilities;

"(e) Police and fire protection.

"k *x * * *

"k ok x ox x " (Enmphasi s added.)
FI RST, SECOND AND THI RD ASSI GNMENTS OF ERROR

Petitioner contends the city failed to consider that
uses other than the proposed DHR offices would be allowed
under the C2 zone applied to Block 20 and failed to consider
the transportation effects fromthose other potential uses.

VWhen rezoning property, there may be circunstances in
which the city may not |imt its analysis to the use
proposed and nmust consider the possible inpacts of other
uses allowed under the zone to be applied. As the Court of

Appeal s explained in Younger v. City of Portland, 86 O App




211, 215, 739 P2d 50 (1987), rev'd on other grounds 305 O

346 (1988), other nobre intensive uses perm ssible under the

proposed zone may have to be consi dered

"[u] nder circunstances where the proposed use is
not anmong the nore intensive ones in the zone or
if there is little assurance that the proponent
will carry out its intention to use the property
in the proposed manner or for a conparably
i ntensive use * * * "

Petitioner does not <claim there is any reason to
gquestion that the property wll be used in the manner
pr oposed. Nei t her does petitioner contend the proposed use
of the property is not anong the nore intensive uses allowed
in the C2 zone. To the contrary, petitioner contends "the
traffic inmpact and street usage anticipated by the DHR is
far beyond any normal C2 usage."” Petition for Review 6. W
conclude the city commtted no error by failing to consider
the potential inpacts of other uses allowable in the C2
zone.

Petitioner next contends the <city's decision s
contrary to overwhelmng evidence that plan goal 6
(Transportation) and plan policy 6.2 are violated by the

proposal .1

1Pl an goal 6 provides as follows:

"Promote an efficient and bal anced urban transportati on system
consistent with the Arterial Streets Classification Policy, to
encourage energy conservation, reduce air pollution, |essen the
i mpact of vehicular traffic on residential neighborhoods, and
i mprove access to major enpl oynent and comercial centers."



It is not clear what evidence petitioner refers to and
petitioner offers no argunent in support of his position
t hat the evidence overwhel m ngly denonstrates the cited plan
goal and policy are violated. Apparently, petitioner relies
on his own testinmony that Block 20 is not conveniently
| ocated for persons who use public transportation and a city
O fice of Transportation nmenorandum which is critical of the
initial application.

As the city notes, petitioner's contention concerning
public transportation is contradicted by other evidence in
the record that the site is well served by public
transportation. Record 142. The Ofice of Transportation's
May 21, 1990 nenorandum expresses concern that the initia
proposal mght violate policies concerning auto-oriented
commerci al uses and uses which attract a significant volune
of traffic from outside the neighborhood. However, that
menor andum addresses the applicant's original proposal,
which also proposed significant off-street parking.?2 The
application was subsequently anended to elimnate the

proposed parking on Block 19 and the property west of Bl ock

Plan policy 6.2 provides as foll ows:

"Create and maintain regional and City traffic patterns that
protect the livability of Portland s established nei ghborhoods
while inproving access and nobility wthin conmercial and
i ndustrial areas.”

2The menorandum stated that the parking originally proposed was "nore
than three tinmes the anpunt required by the [PCC]." Record 143.
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20. The Office of Transportation ultimtely supported the
anmended proposal

W t hout additional argunent from petitioner, we do not
agree that the cited evidence denonstrates that plan goal 6
or policy 6.2 are violated by the deci sion.

The first, second and third assignnents of error are
deni ed. 3
FOURTH AND FI FTH ASSI GNMENTS OF ERROR

Petitioner alleges the city's findings concerning plan
goals 5 (Econom c Devel opnent) and 6 (Transportation) are
i nadequat e because they are conclusory.4 Petitioner also
contends there is no evidence to support the «city's
conclusion that "the majority of auto trips generated by the
site should be local, rather than through trips." Petition
for Review 7.

Qur review of these assignnents of error is hanpered
sonmewhat by petitioner's failure to provide any argunent in
support of his allegations. The city's findings concerning

plan goals 5 and 6 are as follows:

SPetitioner also contends the city should have prepared a trip
generation study or traffic pattern analysis in support of its decision.
However, petitioner cites no plan or PCC provision requiring that such a
study or analysis be prepared. Therefore, the city's failure to prepare
such a study or analysis does not, by itself, constitute a basis for
reversal or remand

4pl an goal 6 is quoted supra at n 1. Plan goal 5 provides as follows:

"Increase the quantity and quality of job opportunities through
the creation of an environnment which pronotes and supports
busi ness and industry and attracts new i nvest nent."



"Goal b5--Econom c Devel opnent: The request 1is
consi st ent with t he gener al policies and
objectives of this Goal in that it may act as a
catalyst for further econom c developnment in the
area."

"Goal 6--Transportation: Reducing the area of the
zone change request allows a finding of conpliance
with this goal. The potential inpact of C-2 style
trip generation from the site to the surrounding
street system is reduced, as only one block wll
have permanent comrercial zoning. Because this
use is a 'neighborhood provision of governnmental
services,' the majority of auto trips generated by
the site should be local, rather than through
trips. Therefore, the proposal is not in direct
conflict with the ASCP.

"The appl i cant and DHR  have i ndi cat ed a

willingness to inplenment a parking and transit
incentive nmanagenent plan, involving van pools,
carpooling, inter-agency shuttles, and bus rider
incentives, to make-up for any shortfall I n

par ki ng supply.” Record 88.

Al t hough the first clause of the above quoted finding
addressing plan goal 5 is conclusory, the second clause
expresses a reason why the city believes plan goal 5 is
supported by the proposal, i.e., "the project my act as a
catalyst for further econom c devel opnent in the area."> W
do not agree that this portion of the city's findings
concerning plan goal 5 is inperm ssibly conclusory.

Wth regard to the findings addressing plan goal 6, we

do not agree that the findings, taken as a whole, are

5The city contends there is a great deal of testinobny in the record that
by occupying a now vacant building and providing additional jobs and
services to the community, the proposal will act as such a catal yst.
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i nperm ssi bly conclusory. The specific finding quoted by
petitioner, "the mpjority of auto trips generated by the

site should be local, rather than through trips," does state
a conclusion.® However, the challenged finding is but one
of the findings adopted by the city addressing plan goal 6,
and petitioner does not explain why it is critical to the
city's decision concerning plan goal 6. The city points out
t he decision inposes a condition that a parking and transit
incentive plan be inplenmented, and the city contends that
plan will reduce traffic inpacts regardless of the origin of
that traffic. Ot her findings discuss the reduction of the
request to include only Block 20 and the corresponding
reduction in expected trip generation inpacts.

Because petitioner fails to develop any argunments in
support of his fourth and fifth assignnments of error, they
are deni ed.

SI XTH ASSI GNMENT OF ERROR

Petitioner cont ends t he Hunbol t Nei ghbor hood
Association's letter endorsing the application was witten
at a tinme when it was not known that existing housing on
Bl ock 19 would be denolished for additional parking under
the original proposal, making the continuing validity of

t hat endor senent questi onabl e.

6The city contends there is testimony in the record supporting this
conclusion, but does not identify where in the record that testinony
appears.

9



Petitioner does not expl ain why t he Hunbol t
Nei ghbor hood Association letter of support is necessary to
denonstrate conpliance with one or nore approval standards.
Assuming it is, the city points out that under the anended
application the existing housing on Block 19 is unaffected
by the city's decision, and petitioner offers no other
reason to guestion the continuing support of t he
nei ghbor hood associ ati on. W agree with the city, and
conclude petitioner's questions concerning the Hunbolt
Nei ghbor hood Associ ation's endorsenent provide no basis for
reversal or remand.

The sixth assignnment of error is denied.
SEVENTH ASSI GNVENT OF ERROR

Petitioner contends the city's findings that the
project is in the public interest at this tinme and | ocation
do not identify the evidence those findings are based upon
or indicate that conflicting evidence was al so considered.
We assune petitioner is challenging the city's findings of
conpliance with criteria (3) and (4) of plan policy 10.3
gquoted supra, which require that the proposal be "in the
public interest” and "that the interest is best served by
granting the petition at this tine and at the requested
| ocations.”

The city adopted the follow ng findings:

"In the Public Interest: The proposal is in the
public interest in that it will help to stabilize
t he resi denti al uses and generate ot her

10



appropriate comrerci al devel opnent in this area.

"In the Public Interest at This Tine and Location:
The applicant contends that the project is needed
here and now to spur devel opnent in the
nei ghbor hood. The applicant wll provide 30
addi tional housing units over the next 3 years,
and assist in the developnment of the Albina
Community Plan and rezoning to provide additional
multifamly units in the vicinity." Record 89-90.

Wth regard to the finding that the project is "in the
public interest,"” the city does not contend that the finding
identifies the evidence relied upon in reaching the finding.
However, the city contends the finding is supported by a
great deal of evidence in the record. The city specifically
cites a letter from the Housing Authority of Portland which

st ates:

"The Housing Authority of Portland supports the *
* * request for a zone change and Conprehensive
Plan Map anendnent to develop and renovate the
site at N. WIlianms Avenue, N. Vancouver, and N.
Al berta Streets for the offices of the State
Depart nent of Human Resources (DHR)

"The proximty of the proposed nmulti-service
center to our developnent |located at N. Vancouver

and N. Sumer wll be of significant benefit to
our residents. The Iris Court devel opnment
consists of 54 units for low income famlies and
54 wunits for low inconme elderly/disabled. The

ease of accessibility to the services provided by
DHR woul d go a long way in assisting our residents
with the basic needs as well as involving themin
job training and enpl oynent search activities.

"As you know, the Portland Police Bureau has
designated the Iris Court devel opment as one of
its three Community Policing Denpnstration sites.
One of the conmponents of this nodel is I|inking
residents to comunity services and resources

11



which can inprove the quality of their lives and
t her eby elimnate vulnerability to crimnal
activity. The | ocation of the proposed DHR wil |l
make it a natural partner in this denonstration
project." Record 149.

The record also includes a letter from the North/ Northeast

Econom ¢ Devel opnent Task Force supporting the proposal and

stating that the increased public services to the
nei ghbor hood "shoul d foster revitalization of t he
community." Record 148.

Fi ndings nust identify relevant approval standards,
identify the evidence which is believed and relied upon, and
explain why that evidence supports a conclusion that the

| egal standard is net. McNulty v. City of Lake Oswego, 14

O LUBA 366, 373 (1987); Bobbit v. Wallowa Co., 10 Or LUBA

112, 115 (1984). In several parts of the petition for
review, petitioner erroneously contends the city is legally
obligated to identify and discuss evidence that conflicts
with the evidence the city ultimately relies upon. Although
it my be that w thout such an explanation this Board on
review will be unable to determ ne that the findings are
supported by substanti al evidence (i.e., evidence a
reasonabl e person would rely upon to support the decision),
there is no automatic requirenment that the city discuss in
its findings the evidence it chooses not to believe. Cope

v. City of Cannon Beach, 15 Or LUBA 546, 552 (1987); Ash

Creek Nei ghborhood Ass'n, 12 Or LUBA 230, 237 (1984).

W agree wth petitioner that the city's finding

12



concerni ng whether the proposal is in the public interest is

technically defective, in that it does not identify the
evidence upon which the city relies. However, t he
applicable standard, "in the public interest,” is open ended

and subjective. ORS 197.835(9)(b) provides that this Board
shal | overl ook defective findings of conpliance wth
approval standards where the |ocal governnment is able to
identify evidence "which clearly supports” the decision that
the standard is net. We conclude the evidence quoted above
is adequate to clearly support a decision that the proposal
is in the public interest.”’

Wth regard to the requirenment plan policy 10.3 that

t he proposal be "in the public interest” "at this tinme and
in the requested locations,” we agree with petitioner that
the first finding quoted above is defective.8 However, the
city's conclusion that the standard is nmet does not rely
solely on the disputed finding. It also relies on the
condition of approval requiring the applicant to "provide 30

addi tional housing units over the next 3 years, and assi st

’Petitioner essentially repeats this part of the seventh assignment of
error in the eighteenth assignment of error. We reject the eighteenth
assignment of error for the sane reason we reject this portion of the
seventh assignnent of error.

8Actually the statement, "the applicant contends that the project is
needed here and now to spur developnent in the neighborhood,” is not a
finding at all because it is sinply a statement of what the applicant
contends, not what the city believes. Hershberger v. Clackamas County, 15
O LUBA 401, 403 (1987). The statement is also inadequate as a finding
because it does not identify or discuss evidence that the project is needed
now or that it will spur devel opnent in the nei ghborhood.
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in the devel opnent of the Al bina Community Plan and rezoning
to provide additional nultifamly units in the vicinity."
Record 90. That basis for concluding the standard is net is
not chall enged under this assignnent of error. Accordingly
the defective finding of conpliance with plan policy 10.3
criterion 4 provides no basis for remand.

The seventh assignnment of error is denied.

El GHTH ASSI GNMENT OF ERROR

Petitioner contends the city failed to address
"evidence that the overwhelm ng majority of nearby affected
honeowners did not approve of the applicant's request.”
Petition for Review 8.

Respondent disputes petitioner's suggestion that the
project is opposed by an "overwhelmng majority of nearby
af fected honeowners.” More inportantly, petitioner does not
explain why he believes the city was obligated to adopt
findi ngs addressi ng such opposition.

The ei ghth assignment of error is denied.

NI NTH ASSI GNMENT OF ERROR

Petitioner contends the <city failed to apply the
maxi mum zoni ng al |l owed under the plan nmap designation.?®

Respondent points out the plan map designation for the

subj ect property was changed to General Commer ci al

9As noted earlier in this opinion, with exceptions not applicable in
this appeal, PCC 33.102.015(1) requires that proposed rezonings be "to the
maxi mum Conpr ehensi ve Pl an designation." Plan policy 10.7 inposes the sane
requi renment.

14



According to the plan map, the C2 zoning map designation is
t he maxi mum zoni ng all owed under that plan map desi gnati on.
The ninth assignnment of error is denied.
TENTH THROUGH THI RTEENTH ASSI GNVENTS OF ERROR
Petitioner contends the city failed to adopt any
findings addressing plan policies 2.16 and 2.11 and plan

obj ectives 5.1(A) and 5.14(B).10 Petitioner points out a

10plan policies 2.11 and 2.16 and plan objectives 5.1(A) and 5.14(B)
provi de as foll ows:

"2.11 Commercial Centers

"Expand the role of major established commercial
centers which are well served by transit. St rengt hen
these centers with retail office, service and |abor-
intensive industrial activities which are conpatible
with the surroundi ng area. Encourage the retention of
existing medium and high density apartment zoning
adj acent to these centers."

"2.16 Strip Devel opnent
"Di scourage the developnment of new strip comercial
areas and focus on future activity in such areas to
create a nore clustered ©pattern of comer ci al

devel opnment . "

"5.1 Busi ness Retention and Recruitnment

"k x x * %

"A. Gve priority to progranms and projects which
retain existing jobs and capture the City's share
of new jobs and investnent in the region.

"x * x * *x "

"5.14 Land Use

"k x x * %

" B. Pronot e t he concentration of comer ci al
activities in established districts and stri ps.

15



plan map anendnent nust be shown to be "consistent [wth]
and supportive of appropriate Conprehensive Plan goals and
policies * * *. " Plan policy 10.3. Petitioner contends the
city failed to adopt any findings addressing these plan
policies, despite considerable discussion bel ow concerning
the appropriateness of the proposal and its potential
i npacts.

The city does not claim the cited policies are not

applicable approval standards. See Bennett v. City of

Dallas, 96 Or App 645, 773 P2d 1340 (1989). Nei t her does
the city contend that it did adopt findings addressing these
policies. Respondent sinply contends the proposal is highly
desirable and nmerely represents DHR returning to its old
| ocati on.

Al t hough we have no reason to question the desirability
of providing DHR with needed office space, respondent offers
no basis for us to overlook the city's failure to adopt
findings addressing the cited plan policies and objectives.
W t hout such findings we are unable to determ ne whet her the
city considered the cited policies and objectives and, if
so, why it believed the proposal is consistent with and

supportive of those planning standards. 11

"x % x % *x "

11Al though there is evidence in the record which nmight be adequate to
constitute substantial evidence in support of such findings, the evidence
cited by the parties is not adequate to "clearly" denobnstrate the proposal
is consistent with and supportive of those policies, so that we mght
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The tenth through the thirteenth assignnments of error
are sustai ned.

FOURTEENTH THROUGH SI XTEENTH ASSI GNVENTS OF ERROR

I n assignnments of error fourteen, fifteen and sixteen,
petitioner contends the proposal wll destroy existing
housi ng and viol ates plan policies favoring preservation and
utilization of existing housing stock.

As the city points out, the proposal to construct
parking on Block 19 wuld have required denolition of
exi sting housing on that block. However, that aspect of the
proposal was elim nated. Under the chall enged deci sion, no
exi sting housing will be renpved. 12

The fourteenth, fifteenth and sixteenth assignnents of
error are deni ed.

SEVENTEENTH ASSI GNMENT OF ERROR

Criterion 2 of plan policy 10.3 requires that the city
show the requested plan map change is "conpatible with the
| and use pattern established by the Conprehensive Plan Map *
* *[.]" The city's finding concerning this criterion is as

foll ows:

"Conpatible with Land Use Pattern: The proposa

will be conpatible with the existing land use
pattern. It will provide a neighborhood service.
The inprovenent to the site will reinforce the

overlook the city's failure to adopt findings addressing those standards
under ORS 197.835(9)(h).

12n fact, as noted earlier in this opinion, the approval is conditioned
on DHR constructing additional housing in the vicinity.
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stability of this area."” Record 89.

Petitioner contends the above quoted findings are
concl usory and i nadequate.

We agree with petitioner. The above findings do not
identify what I|and use pattern is established by the
conprehensi ve plan map, why the proposal is consistent with
that |and use pattern or what evidence the city relied upon
in reaching its conclusion that the criterion is net.

The seventeenth assignnment of error is sustained.

NI NETEENTH ASSI GNVENT OF ERROR

The city apparently has a plan policy requiring that
"any | oss of existing housing units or potential housing be
replaced when a Conprehensive Plan Map anmendnent is
granted. "13 Record 145. The chall enged decision inposes

the followi ng condition:

"Wthin three years, the applicant will construct
30 housing units sonmewhere in the vicinity of this
project." Record 93.

Petitioner chall enges the above condition on two bases.
First, petitioner contends the 30 wunits required is
i nadequate to mtigate the 75 existing and potential units
that will be lost due to the city's decision granting the
pl an and zoni ng map anmendnents. Second, petitioner contends

the city has no reason to expect the condition wll be

131t is not clear fromthe record or the parties' argunments whether this
policy had been adopted at the tinme the chall enged decision was nade. For
pur poses of this opinion, we assunme the policy applies.
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satisfied and should have required a performance bond.

As originally proposed, the plan and zoning map
amendnents woul d have required mtigation for the | oss of 75
potential and existing housing units. However, as noted
earlier in this opinion, the application was anended to
exclude Block 19 and the property west of the subject
property. As anmended, mtigation for the loss of 30
potential wunits resulting from application of the new plan
and zoning map designations to Block 20 is all that 1is
required by the plan policy.

Wth regard to petitioner's contentions that the
condition nmay not be satisfied, we are provided no reason to
suspect the applicant is either unwilling or wunable to
conply with the condition. If the condition is not
satisfied, the <city contends it has authority to take

appropriate action to enforce the condition or revoke the

approval granted by the chall enged deci sion. W will not
speculate that the condition wll not be satisfied or
enf or ced.

The ni neteenth assignnent of error is denied.
TVEENTI ETH ASSI GNVENT OF ERROR

Petitioner argues the <city failed to address an
Arterial Streets Classification Policy which he contends
requires that "new |and wuses and nmjor expansions of
existing land uses which attract a significant volune of

traffic trips from outside the nei ghborhood areas should be

19



di scouraged along a Neighborhood Collector Street, as
provided by the Conprehensive Plan and Zoning Code."
Petition for Review 13.

Under ORS 197.835(2), our scope of reviewis limted to
i ssues which were raised "before the |ocal hearings body."
See also ORS 197.763. The city contends petitioner never
rai sed before the city the issue he seeks to raise in this
assi gnnent of error.

Petitioner does not identify in the record where he
rai sed the above issue. Neither does petitioner contend the
city failed to follow the procedural requirenents of ORS

197. 763. Having failed to raise the issue before the city,

he may not do so for the first time at LUBA ORS
197.763(1); 197.835(2); Boldt v. Clackamas County, O
LUBA __ (LUBA No. 90-147, March 12, 1991).

The twentieth assignment of error is denied.

In summary, we sustain petitioner's tenth through
thirteenth and seventeenth assignments of error. The
remai ni ng assi gnnments of error are denied.

The city's decision is remanded.
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