BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
PAVELA STRAW\,
Petitioner,
VS.
LUBA No. 90-169

CI TY OF ALBANY,
FI NAL OPI NI ON

N N N N N N N N N N N

Respondent , AND ORDER
and
M LESTONES FAM LY RECOVERY, | NC., )
Intervenor-Respondent.) )

Appeal from City of Al bany.

Pamela Strawn, Albany, filed the petition for review
and argued on her own behal f.

James V. B. Del apoer, Al bany, filed a response brief and
argued on behal f of respondent. Wth himon the brief was
Long, Del apoer, Healy & McCann, P.C.

George B. Heilig, Corvallis, filed a response brief and
argued on behalf of intervenor-respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

AFFI RVED 05/ 13/91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals an Albany City Council decision
denying her appeal of a City of Albany Hearings Board
deci si on approving an application to nmodify a non-conform ng
use.
MOTI ON TO | NTERVENE

M| estones Fam|ly Recovery, Inc. noves to intervene on
the side of respondent. There is is no objection to the
notion, and it is allowed.
FACTS

In a previous appeal of a <city council decision
approving the application challenged in this appeal, we

remanded the city's decision. Strawn v. City of Al bany,

O LUBA _ (LUBA No. 90-098, Decenmber 6, 1990) (Strawn 1).
The relevant facts as set forth in that opinion are as

foll ows:

"The subject property is designated Low Density
Residential in the Al bany Conprehensive Plan and
is zoned Single Famly Residential (R1). The
property includes 8,163 square feet and is the
site of the Hochstedler House, an historic
structure constructed in 1889. The structure,
described as "a locally-significant and well-
preserved exanpl e of Stick/ Eastl ake Style
architecture,” was constructed as a single famly
home and has been included on the Nationa
Regi ster of Historic Places since 1980. I n
addition, the subject property is located within
the Hackleman Historic District, which is also
listed on the National Regi ster of Historic
Pl aces.



"Sonmetinme prior to 1971, the Hochstedl er House was
converted froma single famly dwelling to a three
unit dwel ling. Under the zoning regulations in
effect at that time, three unit dwellings were
allowed on lots in excess of 8,000 square feet.
Under the current R-1 zoning, the three wunit
dwelling is a 'non-conform ng situation.'

"The applicant proposes to convert the existing
three unit dwelling to a residential alcohol and
drug treatnent center for adolescents. * * *_ "
(Footnotes and record citations omtted.) St r awn
I, slip op at 3-4.

Under Al bany Devel opment Code (ADC) & 1.090(1), the
term "non-conformng situation"” is defined to include non-
conformng "lots, developnents, and uses * * *_ " We
understand the definition of "non-conform ng situation" to
mean inproved property may be non-conforming in at |east
three ways. First, a lot may be non-conform ng. Second,
the structures l|ocated on a |ot may be non-conform ng.
Finally, the use to which the structure or lot is put may be
non- conf or m ng.

There is no contention that the lot upon which the
Hochst edl er House is |ocated is non-conforn ng. However,
the use of the Hochstedl er House as a three unit apartnent
is a non-conform ng use.! In addition, the Hochstedler
House is a non-conformng structure, because the original

single famly home was nodified when it was converted to a

IMul ti-family dwellings are allowed in the R-1 zone if approved as part
of a planned devel opnment. However, the three unit dwelling on the subject
property was not approved as part of a planned devel opnent.
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three unit apartnment.?2

It is clear that intervenor proposes to change the
existing use of the property from the non-conformng three
unit apartnent to a residential alcohol and drug treatnent
center for adolescents, which is also a non-conform ng use.
The extent of approval granted by the chall enged decision
for nodifications of the existing non-conform ng structure,
whi ch may be necessitated by the new non-conform ng use, is
| ess clear.3

In Strawn |, we determned the Albany City Council
erroneously interpreted the legal effect of its three to two
vote as denying petitioner's appeal and affirm ng the Al bany
Hearings Board's approval of intervenor's application. e
determ ned that because the city council failed to achieve
the four votes required by its charter "to decide any
question,” the legal effect of its three to two vote in

favor of the application was to deny the application.?*

2several doors were added to divide the house into three units, and two
of the original roonms were converted to kitchens.

3\We discuss the scope of approved structural nodifications bel ow under
the fourth assignment of error

4We remanded rather than reversed the county's decision because we were
unsure whether a nmenber of the city council properly abstained from
participating in the decision. W also suggested that the vote of a
seventh council nenber who appeared to be absent might provide the fourth
vote required by the charter. Strawn |, slip op at 11-12. In fact, the
seventh nenber of the city council is the myor who, according to
respondent, may not vote under the city charter unless required to do so to
break a tie vote. Thus while the nmayor was present, the three to two vote

4



On remand, the <city council voted five to one to
approve the application. The two city councillors who
previously voted to deny the application, voted on remand to
approve the application. The city councilor who abstained
in the prior decision, cast the single vote on remand to
deny the application. This appeal followed.

FI RST, SECOND, THI RD AND FI FTH ASSI GNMENTS OF ERROR

Under these assignnents of error, petitioner contends
the city's proceedi ngs on remand vi ol ated public neeting | aw
requirenments and failed to properly respond to our remand in
Strawn |I.

A. Public Meetings Law Requirenents

Statutory requirenents for public neetings are set
forth at ORS 192. 610 through 192.690. It is not clear to us
specifically how petitioner bel i eves t he statutory
requirenments for public neetings were violated. The only
statutory provisions cited by petitioner are ORS 192.620,
192. 640 and 192. 650. 5

did not present a tie vote; and the mayor was, therefore, not entitled to
cast a vote

SORS 192.620 is the statutory policy concerning public neetings, which
is as follows:

"The Oregon form of governnment requires an infornmed public
aware of the deliberations and decisions of governing bodies
and the informati on upon which such decisions were nmade. It is
the intent of ORS 192.610 to 192.690 that decisions of
governi ng bodi es be arrived at openly."

ORS 192. 640 establishes public neeti ng notice requi renents.
ORS 192.640(1) provides in part:
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A decision rendered in violation of the public neeting
requi renments of ORS 192.610 through 192.690 may be voi ded.
ORS 192. 680. However, the provisions of ORS 192.680
establish the exclusive renedy for violations of ORS 192.610
t hrough 192.690, and provides the circuit court for the
county in which the governing body ordinarily neets has
jurisdiction. We therefore lack jurisdiction to consider
petitioner's public neeting |aw allegati ons.

Even if ORS 197.825(1)¢% could be construed to give this
Board jurisdiction to consider petitioner's allegations of
violation of statutory public neeting |law requirenents, for
t he reasons discussed below we do not believe petitioner's
argunents have nerit.

Respondent does not dispute that its proceedings on
remand were subject to the statutory requirenents for public
meet i ngs. However, respondent contends that all such

statutory requirenments were satisfied. Respondent first

"The governing body of a public body shall provide for and give
public notice, reasonably calculated to give actual notice to
interested persons * * * of the time and place for holding
regul ar neetings. The notice shall also include a list of the
princi pal subjects anticipated to be considered at the neeting,
but this requirement shall not limt the ability of a Ioca
governi ng body to consider additional subjects.”

ORS 192.650 requires that minutes be taken for public neetings and
requires in part that the "minutes nmust give a true reflection of the
matters di scussed at the nmeeting and the views of the participants.”

60RS 197.825(1) grants this Board exclusive jurisdiction to review | and
use decisions. There is no dispute that the chall enged decision is a |and
use deci sion.
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contends the published agenda of the city council's Decenber
12, 1991 neeting was sufficient to satisfy any notice
requi rements inposed by ORS 192.640. See n 4, supra.

We agree with respondent. Certainly petitioner was
aware of the Decenber 12, 1990 neeting, as she both attended
the neeting and was prepared to present argunent concerning
her views about the action required on remand. Thus, even
if the notice given by the city were inadequate in sonme way,
it does not appear petitioner's substantial rights were
affected by 1inadequate notice of the Decenber 12, 1990
meet i ng.

Respondent next contends that petitioner's real dispute
is that the city council refused to reopen the evidentiary
record to allow petitioner to submt additional testinony.
Respondent concedes ORS 192.630(1) requires that public
meetings be open to the public and that all nenbers of the
public be permtted to attend. However, respondent contends
nothing in ORS 192.620, ORS 192.630 or the other statutes
governing public meetings requires that the city reopen the
evidentiary record to allow petitioner to present additional
evidence or allow petitioner to present |egal argunent.

The statutes governing public neetings require that the
public's business be conducted in public. Notice of public
meetings is required and, except as provided in ORS 192. 660
for executive sessions, the public is entitled to attend and

observe deliberations by a public body. Although petitioner



clearly wshed to present testi nony concer ni ng her
di sagreenent with city staff concerning the actions she
believed were required to respond adequately to our remand
in Strawn |, nothing in the statutes governing public
meetings grants petitioner a statutory right to present
testinony regarding these concerns to the city council.

Petitioner alleges there is no clear indication in the
record to show the city councillors actually received a copy
of our decision in Strawn |I. W do not see how such a
failure, even if true, violates the statutes governing
public neetings.”’

Finally, petitioner alleges the m nutes of the Decenber
12, 1990 neeting are inadequate to reflect her request to
address the city council or the nature of the argunment she
wi shed to present. Although the mnutes are brief, they do
reflect that petitioner wished to address the city counci
concerning this matter and that her request was denied. W

do not believe nore detail is required by ORS 192. 650.8

’OF course the city council's decision on remand nust be consistent with
our decision in Strawn | and nust be adequate to address deficiencies
identified in that decision and any errors properly alleged in this appeal
However, nothing to which we are cited specifically requires that city
staff provide each city council nenber with a copy of our decision in
Strawn |.

8We al so note that petitioner prepared a transcript of relevant portions
of the Decenber 12, 1990 neeting and attached that transcript to her
petition for review Therefore, even if the minutes were inadequate,
petitioner has not been prejudiced by any such inadequacy in this
proceedi ng.
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B. Requi rements on Remand

The gist of petitioner's remaining argunments under
t hese assignnments of error is that under her reading of our
decision in Strawn |, the city council was only to (1)
supplenment the record by allowing the abstaining city
counci | nmenber to reconsider whether abstention was proper
in this case, and if not enter her vote, and (2) adopt
findings in support of its decision. Petitioner contends
there is nothing in our decision in Strawn | to suggest that
the city councillors who originally voted to deny the
requested permt could vote on remand to approve the permt.

Al t hough we see no particular reason why the city could
not have adopted its decision on remand in the nmanner
petitioner suggests, we do not agree with petitioner that
the city was required by our decision in Strawn | to do so.
Petitioner's essential premse is that with the exception of
the city council nmenber who abstained, the remaining city
councillors either were powerless to change their vote or
were bound to vote as they previously did in this matter.
We are cited no legal authority requiring that result, and
certainly nothing in our decision in Strawn | so |limted the
city's proceedings or decision on remand.

The city takes the position that it sinply proceeded in
this matter as though our remand placed the city in the sanme
position it was in when the earlier three to two vote was

cast. After the city councillor who previously abstained



made additional disclosures concerning her contacts in this
matter, the city council again voted in this matter. The
three city councillors who previously voted to approve the
application again voted to approve the application. The two
city councillors who previously voted to deny the
application voted on remand to approve the application.
Wth five votes to grant the request and the previously
abstaining council nenber casting the sole negative vote
t he application was approved. W see noting wong with the
procedure followed by the city.

The first, second, third and fifth assignnments of error
are deni ed.
FOURTH ASSI GNMENT OF ERROR

Petitioner challenges the adequacy of, and evidentiary
support for, the findings adopted by the city in support of
its decision. Specifically, petitioner contends she raised
a nunber of issues during the |ocal proceeding and the city
council erred by failing to respond to those issues. The
only issues identified and discussed by petitioner wth
sufficient specificity to allow consideration under this

assignnment of error are her argunents that the proposed

treatnment center will be required to conply with a variety
of state and federal structural regulations. Petitioner
contends that these regulations will require a nunber of
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significant alterations to the historic Hochstedl er House.?®
Petitioner further contends these alterations will dimnish
the historic significance of the Hochstedler House,
resulting in adverse inpacts on the surrounding historic
district in violation of ADC § 1.100(5)(a).

A devel opnment permt is required before nmodifying a
non-conform ng situation. ADC § 1.100(1). The rel evant
standards governing nodification of a non-conform ng
situation are set forth at ADC 8 1.100(5)(a) as foll ows:

"1l. The requested modifications will not create
addi ti onal adverse effects for abutting
properties or t he nei ghbor hood (e.qg.
obj ecti onabl e condi tions; vi sual , noi se,
and/or air pollution; increased vehicular
traffic, dust, or street parking).

"2. To the maxi mum extent possible, as determ ned
by the approval authority, the requested
nodi fication neets all other applicable [ADC]
st andar ds, or necessary vari ances are
gr ant ed.

"3. The existing non-conformng situation was not

created illegally or wi t hout required
approval s. "
In Strawn |, we did not reach the nmerits of
petitioner's argunment s t hat i nterior and exterior

nodi fications to the existing structure would be required to

9Petitioner contends that under the Uniform Building Code, significant

alterations will be required to the stairways between the main floor and
the upper floor and the basenent. Petitioner further contends that the
wi ndows in the basenment are too small to conform to Uniform Buil ding Code
requi renents and, therefore, wll have to be nmde |arger. Petitioner
argues an upstairs fire escape nmay be required and additional structural
nodi fications will be required to provide required handi capped access.
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satisfy state and federal requirenments inposed on facilities
such as the one approved by the city in this decision.
However, in Strawn | we pointed out the nature of the city's
obligation to adopt findings addressing ADC 8§ 1.100(5)
depended on the scope of the "nodification" it was
approvi ng.

"To the extent a city decision sinply approves a
change in the non-conformng use of the existing
structure with no approval of interior or exterior
nodi fications to accomodate that new use, we
agree wth respondents that no findings are
required to explain why hypothetical nodifications
to the structure do not violate the standards

gover ni ng modi fi cati on of non- conf orm ng
situations set forth in ADC § 1.100(5). On the
other hand, it is possible the city nmay wish to

approve the requested nodification of the current
non-conformng use along wth any interior or
exterior nmodifications that nmay be necessary to
accommodate the proposed use -- in the sense such
interior or exterior nodifications could be nmade
in the future wi thout applying for a devel opnent
permt under ADC 8§ 1.100(1) or denmonstrating that
such nodifications conply with the criteria in ADC

8§ 1.100(5). If this latter type of approval is
intended, the city nust explain in its findings
whet her such structural nodifications wll be
required and, if so, denonstrate that such
nodi fications are consistent with the criteria in
ADC § 1.100(5)." Strawn I, slip op at 15-16.

As the above | anguage from our prior opinion in Strawn
| makes clear, the Hochstedl er House may not be nodified in
the manner that petitioner contends wultimately nmay be
required to accommdate the proposed use, unless the city
first approves such nmodifications to the presently non-

conform ng structure pursuant to ADC 8§ 1.100(1) and

12



1.100(5). In granting such an approval, the city nust
denonstrate such structural nodifications to the Hochstedl er
House do not violate the standards governing nodification of
non-conform ng situations, including the requirenment of ADC
8§ 1.100(5)(a)(1) that such nodifications "not create
addi ti onal adverse effects for abutting properties or the
nei ghbor hood * * *. "

However, the application approved by the city counci

does not propose such nodifications. The application

states, in part, as follows:

"The only alterations planned by M| estones to use
this property for a residential program are to
renove the doors which divide the building into
its three units, renmove two of the kitchens and
update the remaining kitchen, and finish for
living space the area currently used for storage
in the basenent. * * * " Record Strawn | (HB)
194. 10

Al t hough it could have been nmade clearer, we interpret the
application to propose a change of wuse from a three unit
apartnment to a residential alcohol and drug treatnent

center. The only structural changes proposed by the

i ntervenor and approved by the city are renoving the doors
and two kitchens installed to convert the house into three

apartnments, wupdating the remaining kitchen and furnishing

10The record in Strawn | is included in the record in this proceeding.
The record in Strawmm | is divided into the record before the Al bany
Heari ngs Board (HB) and the record before the city council (CC).
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the basenment for |living space.1l As respondent and
i ntervenor point out, these changes only have the effect of
removing the presently non-conformng aspects of the
structure, and we do not understand petitioner to challenge
t hese proposed structural changes.

In short, approval for the additional structura
nodi fications petitioner identifies was neither requested
nor granted by the city in the challenged decision. As we
indicated in our prior opinion, we believe the city my, if
it chooses, |limt its decision to the changes in use and
structural changes requested in the application.

While the city's decision can be read to suggest that
structural alterations beyond those identified in the
application could be authorized in the future wthout
obt ai ni ng approval for such addi ti onal structura
nmodi fications under ADC 88 1.100(1) and 1.100(5), we
enphasi ze that such is not the case.12 If the structural
changes petitioner identifies ultimtely are required to

accommpdat e the proposed use, approval of such nodifications

11As we interpret the application, intervenor did not request and the
city did not grant approval to enlarge the basenent w ndows.

12The challenged decision can be read to suggest that review of
additional structural nodifications would only be subject to review by the
city's Landmarks Advisory Commi ssion under Al bany Minicipal Code 88 2.76
and 18. 04. Al t hough additional structural nodifications mght require
review under these code sections, and such review mght involve
considerations simlar to those that nust be addressed pursuant to ADC 8§88
1.100(1) and 1.100(5), review by the Landmarks Advi sory Conm ssion does not
obviate the review required by ADC 88 1.100(1) and 1.100(5).
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to the non-conformng structure under ADC 88 1.100(1) and
1.100(5) nust first be obtained. Although we said in Strawn
| that the city need not review and approve hypotheti cal
structural nodifications that it does not believe wll be
required to accommdate the proposed use, we also clearly
stated that if such structural nodifications are required,
they nust first be approved as required by ADC § 1.100(1).

In summary, because we do not agree with petitioner
that the city was required at this point to determ ne al
t he possible structural nodifications that mght ultimtely
be required by the change of use approved, we do not agree
the city erred by failing to adopt findings addressing those
structural nodifications and whether they would violate the
st andards i nposed by ADC 8§ 1.100(5).

The fourth assignment of error is denied.
SI XTH ASSI GNMENT OF ERROR

Petitioner contends under the sixth assignnent of error
that the chall enged decision violates ADC 8§ 1.090(1) and
Al bany Conprehensive Plan Goal 5 as well as certain Goal 5

Policies and | npl ementati on Measures. 13

13ADC 1.090(1) provides, in pertinent part, that "[i]t is the intent of
these [ADC] provisions to permit * * * non-conformities to continue, but
not to encourage their perpetuation.” The Plan Goal 5 provisions cited by

petitioner are as follows:

"Goal: Protect Albany's historic resources and utilize and
enhance those resources for Al bany residents and visitors.

"Policies:
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" 1. Support the identification, recognition, devel opnent, and
promoti on of Albany's historic buildings and districts
through City programs or other organizations.

"2. Mai ntai n survey information which accurately reflects the
hi storic characteristics and quality of each of Al bany's
historic structures.

"4, Wthin historic districts, encourage the devel opnent of
| andscapes and the planting and retention of trees
associated with the applicable historic periods.

"x % % * %

"7. Stabilize and inprove property values in existing and
proposed historic districts. Methods might include:

"a. Enmphasi zing the inportance of owner - occupi ed
housi ng through nethods such as encouraging | oan
progranms for the acquisition and renovation of
historic structures.

c. Ensuring that Devel opnent Code regul ati ons enhance
the preservation and renovation of hi storic
structures.

"8. Devel op review criteria which would di scourage those zone
changes resulting in increased pressure to replace
historic structures with nmore intense |and uses.

"10. For significant primary structures, create a 'landnmark
district' overlay zone designation which would provide
for the protection of significant historic sites and
buil dings from inconpatible developnent of surrounding
properties.



ADC 8§ 1.090(1) does not prohibit nodifications of non-
conform ng uses, and petitioner does not explain how the
approved <change in use and renoval of existing non-
conform ng aspects of the structure violates ADC § 1.090(1).
Nei ther do the cited plan provisions appear to be standards

for nodification of non-conform ng uses. See Bennett v.

City of Dallas, 96 O App 645, 773 P2d 1340 (1989). In

general, the cited plan provisions appear to be directed at
zoni ng deci sions, adoption of other inplenenting |and use

regul ati ons and preparation of inventories. See Stotter v.

City of Eugene, O LUBA _ (LUBA No. 89-037, October

10, 1989), slip op 41-43. Petitioner offers no argunent
explaining why she believes the cited plan provisions
establish applicable approval standards or why she believes
t hey are viol at ed.

The sixth assignnment of error is denied.
SEVENTH ASSI GNMENT OF ERROR

Under the final assi gnnent of error, petitioner
contends the mayor and city manager gave the city attorney
more of a voice in this matter "than the applicant, the

appellants, the petitioner, and nenbers of the Al bany

"12. Continue research into the origin and inportance of
Al bany's historic resources and have that research
publ i shed.

"x % *x * %"
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Hearing Board and the Albany City Council."14 Petition for
Revi ew 41.

Neither the seventh assignment of error nor the
argunments advanced by petitioner in support of the seventh
assignnent of error provide a basis for reversal or remand.

The seventh assignnment of error is denied.

The city's decision is affirnmed.

l4petitioner argues the «city attorney denied her request for a
continuance at the June 27, 1990 city council de novo hearing in this
matter, but does not identify in the record where the request for a
continuance was nmade and denied or why she believes she was entitled to a
continuance. Petitioner identifies a variety of other actions by the city
attorney which she contends either were legally inproper or denobnstrate the
city attorney exercised undue influence over the city council.
Petitioner's allegations concerning the legal propriety of the city
attorney's actions generally relate to her public meetings |aw argunents
di scussed above, are not sufficiently developed to nerit review under this
assi gnment of error.
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