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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
ARTENTS TI CE,
Petitioner,
VS.
LUBA No. 91-043

JOSEPHI NE COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
JACK SAUER and JOSEPHI NE SAUER
| nt ervenor s- Respondent . )

Appeal from Josephi ne County.

Artents Tice, Kerby, filed the petition for review and
argued on her own behal f.

No appearance by respondent.

Duane Wn Schultz, Gants Pass, filed the response
bri ef and argued on behal f of intervenors-respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON,
Referee, participated in the decision.

REVERSED 07/ 12/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the Josephine County
Board of Comm ssioners approving a devel opnent permt for a
mot orcycl e racetrack on | and zoned Forest Comercial (FC).
MOTI ON TO | NTERVENE

Jack Sauer and Josephine Sauer filed a nmotion to
intervene on the side of respondent in this appeal
proceedi ng. Petitioner does not object to the notion, and
it is allowed.
FACTS

The subject property is 77 acres in size and zoned FC.
The property is located 1/4 mle from the intersection of
Reeves Creek Road and the Redwood Hi ghway, and is close to
the community of Kerby. Petitioner's residence is |ocated
on property adj acent to t he pr oposed racetrack
Petitioner's property is at a slightly higher elevation than
t he proposed racetrack.

Beyond this, the facts are confusing.

The county planning director sent a letter to
i ntevenors-respondent (intervenors). Record 202. The
letter states that notocross racing is allowed on the
subj ect property under a provision of the FC zoning district
listing "outdoor recreational activities and rel ated support
services" as a permtted use, subject to obtaining a

devel opnent permt. | d. I ntervenors subsequently applied
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for a devel opnent permt to establish a notorcycle racetrack
on the subject property. While intervenors' application is
not included in the record, the record docunents indicate
that the proposal includes concession stands, ticket booths
and portable toilets, as well as extensive notorcycle
tracks. Record 205-206.

The application was reviewed by the county's site
review conmmttee.l The site review comnmttee approved the
proposal but determ ned that certain conditions of approval
shoul d be i nposed. The conditions of approval included a
condition regar di ng compl i ance W th Depart ment of
Environmental Quality (DEQ rules regarding dust and noise,
and a condition regarding the materials to be used for the
surface of parking and access areas serving the racetrack.

| ntervenors appealed the site review conmmttee's
decision to the hearings officer. That appeal was limted
to the condition regarding the surface of the parking and
access areas. On Septenmber 10, 1990, the hearings officer
i ssued a decision determ ning that the conditions regarding
the surface of the parking and access areas were properly
i nposed. Record 253. | ntervenors appealed the hearings
officer's Septenber 10, 1990 decision to the board of

conmm ssioners. On April 10, 1991 the board of conm ssioners

1The site review comittee consists of the planning director, building
safety director, public works director, health officer and fire marshall or
their designees. Josephine County Zoni ng Ordinance (JCZO) 15.217.
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adopted a decision titled "ROAD SURFACE DECI SI ON, " reversing
the hearings officer's determ nation that the parking and
access area surfaces nust be conposed of certain materials.

During the time the above activity was taking place
regarding the "Road Surface Decision," the county was
conducti ng separate proceedi ngs on other aspects of the site
review commttee's decision and on a subsequent decision of
the planning director to issue a devel opnent permt for the
proposed racetrack. These other proceedings are styled by
t he county as proceedi ngs on the "Devel opnent Permt."

On August 12, 1990, petitioner appealed "[t]he planning
director's decision to allow notorcycle races in the FC zone

as an 'outdoor recreational activity, and also the site
review commttee decision and the planning director's
subsequent decision to issue a developnent permt for the
proposed use. Record 215. On October 24, 1990, the
hearings officer held a hearing on petitioner's appeal. On
Novenber 14, 1990, the hearings officer issued a decision on
petitioner's appeal, and concluded that a nmotorcycle
racetrack is a permtted use in the FC zone. Record 220
However, the hearings officer remanded the decision to the
planning director on the basis that the site review
commttee's condition of approval regarding the DEQ noise
and dust requirenments had not been satisfied. Record 221.

On Novenber 26, 1990, intervenors appeal ed the Novenber

14, 1990 hearings officer decision to the board of
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conmm ssi oners. The basis for intervenors' appeal to the
board of conmm ssioners was their dissatisfaction with the
hearings officer's decision to remand the approval of the
devel opnent permt for the proposed racetrack due to
nonconpl i ance W th t he condition concerni ng DEQ
requi renents. On April 10, 1991, after a public hearing,
the board of comm ssioners adopted a decision titled
"DEVELOPMENT PERMT," in which it determned that the
condition of approval regarding conpliance with DEQ noise
and dust abatenent standards had been sati sfi ed.

Thereafter, petitioner filed an appeal with this Board.
Petitioner's notice of intent to appeal identifies the
"Devel opnent Permt" decision as the appeal ed decision, but
an unsigned copy of the "Road Surface Decision" was attached
to the notice of intent to appeal.

| ntervenors noved to dismss the appeal of the Road
Surface Decision on several bases, anpbng them intervenors'
contention that the Road Surface Decision is a separate
county decision, an appeal of which requires an additional
appeal fee and deposit for costs.? During a telephone
conference with the parties, petitioner indicated the issue
she was concerned with was the underlying decision to allow

the racetrack, and that she was not interested in further

2The record submitted by the county ostensibly includes the record of
all of the proceedings on the application for a notorcycle racetrack,
i ncluding the proceedings leading to the "Road Surface Decision" and the
"Devel oprrent Permt" deci sion.
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pursui ng argunents concerning the "Road Surface Decis

This Board did not grant the notion to dism ss. Howeve

"We disagree with intervenors' assunption that it
is clear for purposes of an appeal to this Board,
that the county made two separate decisions -- one
being the Road Surface Decision and another being
t he Devel opnment Permt decision. As far as we can
tell, the orders on the 'Road Surface' matter and
the ' Devel opnment Permt' matter stemmed from one
application submtted below. After initial county
decisions to approve the developnment permt wth
condi ti ons, separate appeals were filed by
petitioner and intervenors. While the county
conducted separate proceedings on intervenors'
appeal of the condition of approval concerning the
[ parki ng and access area] surface for the proposed
racetrack and petitioner's appeal of t he
devel opnent permt, it appears t hat t he

ion."

r, we

stated the following in our order on the notion to dism ss:

devel opment permt could not be issued w thout a

county decision regarding the Road Surface
Deci si on. Accordingly, we do not believe it is
appropriate to dismss any portion of this appea
proceedi ng. See Dyke v. Clatsop County, 97 O App
670, 775 P2d 331, rev _den 308 O 592 (1989).
Nevertheless, as stated in the June 17, 1991
conference call wth the parties we wll give
effect to the parties' agreenent that they not be
required to argue and brief, and the Board is not

required to address, issues concerning the Road
Surface Decision."” Tice v. Josephine County
O LUBA _ (LUBA No. 91-043, Order on Mdtion to

Dism ss, June 19, 1991), slip op 3.

34  ASSI GNMENTS OF ERROR

In her assignnents of error petitioner contends,

anmong

36 other things, that a nmotorcycle racetrack is not a permtted

37 use in the county's FC zoning district. She points out

38 motorcycle racetracks are specifically permtted in

39 county's Touri st Commer ci al District, but are
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specifically listed as a use permtted in the county's FC
district.

I ntervenors claim that because petitioner failed to
appeal the hearings officer's Novenmber 14, 1990 "Devel opnent
Permt" decision to the board of comm ssioners, the board of
conm ssioners only considered the issues which intervenors
raised in their appeal statenent. | ntervenors argue that
under these circunstances, petitioner waived her right to
raise the issue of whether a motorcycle racetrack is a
permtted use in the FC zone in an appeal to this Board,
under ORS 197.830(2) and ORS 197.763(1).3

We do not believe that petitioner's failure to appeal
the hearings officer's decision remanding the "Devel opnment
Permt" decision to the planning director affects our scope

of review 4 ORS 197.830(2) outlines this board' s scope of

SORS 197.830(2) provides:

"Issues shall be linited to those raised by any participant
before the Ilocal hearings body as provided by ORS 197.763.

* x %"

ORS 197.763(1) provides:

"An issue which may be the basis for an appeal to the board
shall be raised not later than the close of the record at or
following the final evidentiary hearing on the proposal before
the |ocal governnent. Such issues shall be raised wth
sufficient specificity so as to afford the governing body,
pl anni ng comm ssi on, hearings body or hearings officer, and the
parties an opportunity to respond to each issue." (Emphasi s
supplied.)

4Further, we do not see why the board of commissioners' scope of review
was necessarily limted to only those issues raised in intervenors' appea
st at enent . W are cited to no JCZO provision, and we find none, which
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revi ew. It states that our scope of review is |limted to
issues "raised" during |ocal proceedings, pursuant to the
provisions of ORS 197.763.5 ORS 197.763(1) read together
with ORS 197.830(2), provides a tw step analysis for
determning the circunstances under which an issue 1is
"rai sed" locally for purposes of an appeal on that issue to
this Board. First, ORS 197.763(1) provides that issues
whi ch m ght be the basis for an appeal to this Board nust be
raised locally "no later than the close of the record at or
followwng the final evidentiary hearing on the proposal
before the |local governnent." ORS 197.763(1).

The second part of ORS 197.763(1) defines how and

bef ore whom issues are to be raised |ocally. It provides

that issues nust be raised with "sufficient specificity so
as to afford the governing body, planning comm ssion,
hearings body or hearings officer, and the parties an
adequate opportunity to respond to each issue.” (Enphases
supplied.) Thus ORS 197.763(1) requires that issues need
only be raised before one of the listed |ocal decision
makers, and be raised adequately for the parties and the
| ocal decision maker to respond to those issues. | ssues

raised in this manner are preserved for an appeal to this

limts the board of conm ssioners' review to issues raised in an appeal
statement.

SORS 197.763 al so provides certain procedural requirements which nmust be
foll owed by the county in order to take advantage of the "raise it or waive
it" provisions. However, there is no issue in this appeal regarding
whet her the county properly observed the requirenents of ORS 197. 763.
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Board.

Petitioner raised the issue of whether a npotorcycle
racetrack is a permtted use in the county's FC zone in the
proceedi ngs before the hearings officer. Further, the
hearings officer nmade a determnation on that i ssue.
Accordingly, the issue of whether a notorcycle racetrack is
a permtted use in the FC zone was raised before the
heari ngs officer, and petitioner nmay raise the issue in this
appeal proceeding.5®

We turn to the nmerits of petitioner's contention that a
racetrack is not a use which is permtted in the county's FC
zone.

The hearings officer determned a notorcycle racetrack
is a permtted "Qutdoor Recreational Activit[y]" in the FC
zone under JCZO 3.020(3). Record 221. The board of
conm ssioners adopted the findings and decision of the
heari ngs officer concerning the devel opnent permt. Record
8.

The JCZO contains no definition of the phrase "outdoor
recreational activit[y]." In these circunstances, it is
wel|l established that where county ordinance provisions
correspond to those in a state statute or a statew de

pl anni ng goal, it 1is appropriate to interpret those

6lntervenors do not contend that this issue was not raised with
sufficient specificity to give the parties and the hearings officer an
adequat e opportunity to respond to it.
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ordi nance provisions consistently with available authority
for interpreting the relevant statute or goals. J and D

Fertilizers v. Cackams County, O LUBA _ (LUBA

No. 90-073, Septenmber 20, 1990), aff'd 105 Or App 11 (1990),
rev den 311 O 261 (1991), slip op 4 n 4; Joseph v. Lane

County, O LUBA _ (LUBA No. 89-048, Septenber 11,

1989), slip op 14; Kellogg Lake Friends v. Clackams County,

17 O LUBA 277, 285 (1988), aff'd 96 Or App 536, rev den 308
Or 197 (1989); CGoracke v. Benton County, 12 Or LUBA 128, 135

(1984). Further, the interpretation of |ocal ordinances is
a question of law which nust be decided by this Board and,
while sonme deference S due a |ocal governnment's
interpretation of its own ordinances, it is ultimately this
Board's responsibility to det er m ne t he correct

interpretation of disputed code provisions. McCoy v. Linn

County, 90 Or App 271, 275-276, 752 P2d 323 (1988).

The county's FC zone was adopted to conply with Goal 4
as it existed prior to the February, 1990 Land Conservation
and Devel opnent Comm ssion (LCDC) anmendnents to that goal.

The purpose of the county's FC zone is as follows:

"The [FC zone] is intended to inplenment the Goals
and Policies of the [Conprehensive Plan] by
conserving and protecting |lands for forest uses.

Thi s chapt er S desi gnat ed to provi de a
classification for comercial forest lands in
private owner shi ps and for public | ands

adm ni st ered by forest managenent agenci es,
encourage the mnagenent of commercial forest
lands as a stable tinber base, and to conserve
natural resources by reducing hazards. Land t hat
has an internal rate of return of 4.0 or higher
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will generally be placed in this classification.
This zone is consistent with Statew de Planning
Goal 4 for conservati on of f orest | ands. "
(Enphasi s supplied.) JCzO 3.010.

The FC zone lists several permtted uses. Among them are
"Qut door recreational activities and related support
services," and "Simlar Uses, subject to [JCzZOQ 15.227."
JCZO 3.020(3) and (4).

Prior to February 5, 1990, Goal 4 identified "outdoor
recreational activities and related support services and
wi | derness val ues conpatible with these uses,” as a forest
use.’ The | anguage enployed in JCZO 3.020(3) is nearly
identical to the above quoted Goal 4 |anguage.

In Teansters v. Hood River Cty., 2 LCDC 83 (1979), the

phrase "outdoor recreational activities and related support

’As amended February 5, 1990, Goal 4 states that “recreationa
opportunities appropriate in a forest environment" are forest uses.
Further, LCDC adopted OAR 660-06-025(1) interpreting Goal 4, effective
February 5, 1990, which rule states, in part:

"* * * the Conmm ssion has determ ned that five general types of
uses * * * npay be allowed in the forest environment * * *,
These general types of uses are:

"x % % * %

"(b) * * * recreational uses appropriate in a forest
envi ronnent .

"x * % * % "

W note that, while not applicable until periodic review
(OAR 660-06-003(2)), the anendnents to Goal 4 and OAR 660-06-025(1)
regarding permtted recreational uses in a forest zone strongly support an
interpretation that in a forest zone only those recreational uses with a
relatively low inpact on the forest environment are contenpl at ed.
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services * * *" was interpreted as not including tennis
courts, a swinmm ng pool and a skiing rope tow. Further, it
was determ ned that commercial activities related to these
activities, such as a delicatessen, restaurant and | ounge
were not reasonably interpreted to be "related support

services." |d. The LCDC hearings officer concluded:

"The stated purpose of [Goal 4] is to preserve

forest lands for the production of trees. Wth
t he recognition t hat certain " out door"'
recreational activities are not necessarily

i nconsistent with wood fiber production, the GCoal
permts these, together wth ‘'related support
services * * * [']

"It is one thing to erect a shelter for hikers and
skiers, or outdoor |avatory facilities or drinking

fount ai ns. It is quite another to build a
hotel -resort with a delicatessen, rest aurant,
| ounge and retail stores. The former are
contenpl ated by Goal 4. The latter are not." 2
LCDC at 98.

In addition, Goal 4 has been interpreted to include "sone

m ni mal recreational use.” Eyerly v. Jefferson County, 5 O

LUBA 45 (1982). (Enphasis supplied.)

These cases recognize that there is a limt to the
types of outdoor recreation activities allowable as an
"outdoor recreational activity" as that phrase is used in
Goal 4. The limtation on "outdoor recreational activities"
under Goal 4 stenms from the very purpose that |[|ands
desi gnated as forest |ands are designed to serve. Pr oposed
recreati onal uses which dom nate and change the character of

t he f or est envi ronnment are not consi der ed "out door
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recreational activities" even though such proposed uses do
provide, in a broad sense, "outdoor recreation."”

W do not believe it is a correct interpretation of
JCZO 3.020(3), or the identical |anguage in Goal 4, that a
nmot or cycl e racetrack IS an "out door recreational
activit[y]." Such an interpretation would not be consistent
with the purposes which JCZO 3.010 states the county's FC
zone is designed to serve. Further, a motorcycle racetrack,
and the proposed accessory structures and activities,
certainly do nothing to preserve or protect the land for
forest uses under Goal 4, which the FC zone is designed to
i mpl enent. Additionally, we do not believe that concession
stands, ticket booths and portable toilets to support a
racetrack, are correctly interpreted as "related support
services" to an "outdoor recreational activit[y]" within the
meani ng of JCZO 3.020(3) or Goal 4.

Finally, we conclude a notorcycle racetrack could not
be approved in the FC zone under the JCZO 3.020(4) "simlar
uses" category. JCZO 15.227 states the foll ow ng:

"The Planning Director may rule that a use, not
specifically naned as an allowed use in a district
shall be included anmong the allowed uses if the
use is in the same general type and is simlar to
the allowed uses. This Section, however, does not
aut horize the inclusion, in a district where it is
not listed, of a wuse specifically listed in
another district, unless an anendnent to the zone
is processed. * * *" (Enphasis supplied.)

No anmendnent to the FC zone was requested or processed, and

motorcycle racetracks are specifically Jlisted as a
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conditionally permtted wuse in the county's Touri st
Commerci al zone. JCZO 10.025(1).

Because the chall enged decision approving a notorcycle
racetrack as a permtted use in the FC zone is erroneous as
a matter of law, no purpose would be served in review ng

petitioner's remaining assignnments of error.

~N~ oo o~ WO N

The county's decision is reversed.
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