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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

GOOSE HOLLOW FOOTHI LLS LEAGUE )
ASSQOCI ATI ON, )
)
Petitioner, )
)
VS. )
) LUBA No. 91-051
CITY OF PORTLAND, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
TRI - COUNTY METROPOLI TAN )
TRANSPORTATI ON DI STRI CT OF )
OREGON, a muni ci pal corporation, )
)
| nt er venor - Respondent . )

Appeal from City of Portl and.
Henry Kane, Beaverton, represented petitioner.
Rut h Spetter, Portland, represented respondent.

Mark J. Greenfield, Portland, represented intervenor-
respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

DI SM SSED 07/ 05/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a resolution in which the city makes
certain recommendations to the Tri-County Metropolitan
Transportation District (Tri-Met) concerning a proposal to
construct a light rail transportation facility and highway
i nprovenents bet ween downt own Port | and and subur ban
Washi ngt on County. Fol |l owm ng adoption of the chall enged
resolution, Tri-Met adopted a final order selecting a |ight
rail route and alignnent, related facilities and highway
i nprovenents between downtown Portland and Sout hwest 185th
Avenue in Hillsboro (the Westside Corridor Project).l Tri-
Met's final order was appealed to this Board, and review of
that order is pending before the Suprene Court. Seto .

Tri - Met, O LUBA ___ (LUBA No. 91-045, My 21, 1991).:2

The challenged city resolution first recognizes that a
West si de Corridor Pr oj ect St eeri ng G oup conduct ed
eval uations of the project and made recommendations
concerning the project. The chall enged resolution states,

in part:

ITri-Met's final order was adopted pursuant to Oregon Laws 1991, chapter
3 (SB 573). Under Oregon Laws 1991, chapter 3, the Westside Corridor
Project includes two parts. The first part is the portion between downtown
Portl and and Sout hwest 185th in Hillsboro. The second part is the portion
bet ween Sout hwest 185th and downtown Hill sboro. Tri-Met's final order
concerned only the first part, and all references to the Wstside Corridor
Project in this opinion are to the first part of the project.

20regon Laws 1991, chapter 3 includes provisions for expedited appellate
review of Tri-Met's final order.
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" * * the City of Portland endorse[s] the
recommendations of the Project Steering G oup and
recommends that the Tri-Met Board of Directors
adopt the recommendation as the region's Locally
Preferred Alternative and as the region's action
on the matters to be covered by the consolidated
| and use action * * *_ " Notice of Intent to
Appeal .

MOTI ON TO | NTERVENE

Tri-Met noves to intervene in this proceeding on the
side of respondent. There is no objection to the notion,
and it is allowed.
MOTI ON TO DI SM SS

| ntervenor noves to disnmss, alleging that because the
chal | enged decision is only a recommendation by the city to
Tri-Met, it is not a final decision and, therefore, is not a
| and use decision. Intervenor also contends that wth
i nappl i cabl e exceptions, under Oregon Laws 1991, chapter 3,
Tri-Met renders the sole land use decision regarding the
West si de Corridor Project. I ntervenor contends that under
Oregon Laws 1991, chapter 3 the challenged resolution is
therefore not a l|land use decision subject to our review
Respondent joins in intervenor's notion to dism ss.

LUBA's review jurisdiction is limted to land use
deci sions. ORS 197.825. Land use decisions nust be "final"

deci sions.3 Sensible Transportation v. Metro Service Dist.,

3As defined by ORS 197.015(10), a |and use decision nust be a "final"
deci si on. The requirenment for finality also applies to decisions subject
to our review jurisdiction as decisions having significant inpacts on
present or future land use. Henstreet v. Seaside |nprovenent Comm, 16 O
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100 O App 564, 787 P2d 498 (1990) (decision adopting
regi onal transportation plan amendnents not a final decision
where the anmendnents are contingent on subsequent county
deci sion concerning statew de planning goal conpliance);

McKenzie River Guides v. Lane County, O LUBA _ (LUBA

No. 90-020, May 23, 1990) (decision by county conmm ssioners
selecting preferred bridge |location and directing county
staff to prepare necessary permt applications not a final
decision). A "recommendation"” from one governing body to a
second governing body concerning an action wthin the
authority of the second governing body is not a "final"

deci sion subject to our review Vancouver Federal Savings

v. City of Oregon City, 17 O LUBA 348 (1989); Citizens for

Better Transit v. City of Portland, 15 Or LUBA 278 (1987);

Kasch's Gardens v. City of M| waukie/Portland, 14 O LUBA

406 (1986).
The challenged city resolution is only a recomendati on

to Tri-Met. As we explained in our decision in Seto v. Tri -

Met, supra, Tri-Met's |and use decision concerning the |ight

rail route and location of associated light rail and hi ghway
i nprovenents is governed by standards adopted by the Land
Conservation and Devel opnent Conm ssion (LCDC), pursuant to
Oregon Laws 1991, chapter 3, section 4. Id., slip op at 4.

Tri-Met's separate decision selecting the Locally Preferred

LUBA 748, 752 (1987), aff'd 93 Or App 73 (1988); CBH Conmpany v. City of
Tual atin, 16 Or LUBA 399, 405 n 7 (1988).

Page 4



© 00 ~N oo o b~ w NP

N N R R R R R R R R R R
kP O © O ~N o U M W N L O

Alternative Report is governed by federal law, as are
certain other decisions that Tri-Met may be required to
adopt in the future to conplete the Federal Environnmental
| npact Statenment process for the Westside Corridor Project.4
Id. slip op at 20. In adopting its |and use decision under
Oregon Laws 1991, chapter 3, Tri-Met was free to accept the
city's recommendation in whole or in part, or reject the
city's recommendation altogether. Such city recommendations
are not final decisions subject to our review.

Petitioner argues the above cited cases concerning
recommendations from one governing body to another are
i napposite because the city's recommendati ons are "part of a
process that leads to a final order issued by Tri-Met that
must be obeyed by affected cities and counties * * *_ "
Petitioners' Brief in Opposition to Mdtion to Dism ss 1.

Petitioner is correct that Oregon Laws 1991, chapter 3
creates a process whereby Tri-Met renders a single | and use
deci sion concer ni ng t he West si de Corridor Pr oj ect.
Petitioner is also correct that, if necessary, city and
county conprehensive plans and | and use regul ations nust be

amended to conply with Tri-Met's final order.> However,

4Tri-Met adopted both the final |and use decision challenged in Seto,
and the decision adopting the Locally Preferred Alternative Report, on
April 12, 1991. Copi es of both decisions are attached to intervenor's
notion to dism ss.

5regon Laws 1991, chapter 3, section 7 provides as rel evant:
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1 these aspects of Oregon Laws 1991, chapter 3 do not nmake
2 what is clearly a recommendation from one governing body to
3 another a final |and use decision subject to our review.

4 In Oregon Laws 1991, chapter 3, section 1(1) the
5 legislature states that in order to make tinely decisions
6 necessary to secure maxi mum federal funding for the Westside
7 Corridor Project, it is necessary:

8 "(a) To consolidate the |and use deci sions

9 regarding the light rail route, the location

0 of associated light rail facilities and the

1 hi ghway i nmprovenents to be included in the

"(1) The state and all counties, cities, special districts and
political subdivision[s] shall:

"(a) Amend their conprehensive or functional plans,
i ncluding public facility plans, and their |and use
regul ations to the extent necessary to nmke them
consistent with [Tri-Met's] final order; and

"(b) Issue the appropriate pernits, licenses and
certificates necessary for the construction of the
project or project extension consistent with a

final order. Pernmits, licenses and certificates
may be subject to reasonable and necessary
conditions of approval, but my not, either by
t hensel ves or curmul ativel y, prevent t he

i mpl enentation of a final order.

"x % % * %

"(3) Plan and |l and use regulation anendnents, to the extent
requi red under paragraph (a) of subsection (1) of this
section, shall not be reviewable by any court or agency.

"(4) Permt, license and certificate decisions under paragraph
(b) of subsection (1) of this section may be the subject
of administrative and judicial review as provided by | aw.
However, determinations on review shall not prevent the
i mpl ementation of [Tri-Met's] final order.

"x * % * % "
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Westside Corridor Project into a single |and
use deci sion;

"(b) To expedite the process for any appellate
review of the single |and use decision; and

"(c) To establish an excl usi ve process for
appellate review of the single Iland wuse
deci sion."

The above expression of |egislative purpose is reflected in
subsequent sections of the 1991 Act. For exanple, Oregon

Laws 1991, chapter 3, section 3 states the provisions of the

1991 Act "shall be the only land use procedures and
requi rements” to which light rail route and alignment, |ight
rail facility and related highway inprovenents shall be
subj ect . Oregon Laws 1991, chapter 3, section 4 requires

that LCDC adopt "criteria to be used by [Tri-Met] in making
decisions in a final order on light rail alignnments, station
and |l ot |ocations and highway inprovenents.” Oregon Laws
1991, chapter 3, section 5 establishes an exclusive
expedited procedure for judicial review of the LCDC
criteri a. Oregon Laws 1991, chapter 3, section 6 requires
that Tri-Met apply the LCDC criteria "in making decisions in
a final order on light rail alignments, station and | ot
| ocations and hi ghway inprovenments.” Wth the limted and
i napplicable exceptions provided by Oregon Laws 1991,
chapter 3, section 7, see n 5, supra, Oregon Laws 1991,
chapter 3 nakes it clear that appellate review of Tri-Met's
final order is the only admnistrative or judicial review

envi si oned concerning application of state |and use pl anning
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requi renents to the Westside Corridor Project.

Petitioner argues that because the city and other
political subdivisions my be required to anend their plans
and land use regulations to conform to Tri-Met's final
order, and because Oregon Laws 1991, chapter 3, section 7(3)
may exenpt such amendnents from adm nistrative or judicial
review, the city's recomendation to Tri-Met nust be a
revi ewabl e | and use decision. Petitioner's argunment appears
to be founded on a premse that the legislature did not
intend to consolidate into Tri-Met's land use final order
adopted pursuant to Oregon Laws 1991, chapter 3 essentially
all prospective land use decision making concerning the
Westside Corridor Project, or on a premse that the
| egi sl ature cannot do so.

To the extent petitioner relies on the first prem se,
it is inconsistent with the |anguage of Oregon Laws 1991,
chapter 3, as explained above. Wth the exceptions provided
under Oregon Laws 1991, chapter 3, section 7, which do not
apply to the challenged resolution, the legislature clearly
intended to consolidate | and use decision nmaking concerning
the Westside Corridor Project into Tri-Met's decision
adopting the land use final order. To the extent petitioner
relies on the second prem se, that question is not yet

resolved and is properly presented in Seto v. Tri-Met,

supra, not in this appeal. Even if the second prem se were

correct, it would sinply nean that Oregon Laws 1991, chapter

Page 8



3 inmproperly limts city decision making authority. It

woul d not convert what is a recommendation into a final | and

1

2

3 use decision subject to our review®
4 The notion to dismss is allowed, and this appeal is
5

di sm ssed.

6Petitioner requested and was given an opportunity to submt |egislative
history in support of its argument that the challenged resolution is
correctly characterized as a | and use deci sion subject to our review. Even
if we agreed Oregon Laws 1991, chapter 3 is anbiguous, making resort to
| egislative history permissible, the legislative history subnmtted by
petitioner does not support its argunent.
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