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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

RODNEY KAMPPI, MARY KAMPPI , )
JACK FARRI ES, LAVERNE FARRI ES, )
DAVI D NELI TON, JEANNETTE NELI TON, )

JEAN ALTDORFER, DOT SNYDER, and )
FAYE WVRI GHT NEI GHBORHOOD
ASSOCI ATI ON,

Petitioners,
LUBA No. 91-074
VS.
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

CITY OF SALEM AND ORDER
Respondent ,
and
JOHNNY R. BARTLETT,
| nt ervenor - Respondent . )

Appeal fromCity of Salem

Sandra Smth Gangle, Salem represented petitioners.
Paul Lee, Salem represented respondent.

Johnny R. Bartlett, Salem represented hinself.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

DI SM SSED 08/ 26/ 91
1. 24.2.5. Standing - Before LUBA - Adverse Effect.
25.4.7 Local Governnent Procedures - Conpliance wth Loca

Ordi nances/ Regs - Appeal Requirenents.
Persons within sight an sound of a devel opment proposal are presuned

to be adversely affected by it.
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2. 26.5 LUBA Juri sdiction - Exhaustion of Renedies.
Where | ocal code provides an unqualified right to a |ocal appeal
petitioners must exhaust that |ocal adninistrative renmedy before appealing

to this Board.

3. 26.5 LUBA Jurisdiction - Exhaustion of Renedies.
Petitioners are not excused from filing a |ocal appeal on the basis
that | ocal government enployees asserted that no | ocal appeal was avail abl e

for chall enged deci si on.

Kel l'i ngton, Chief Referee.
NATURE OF THE DECI SI ON

Petitioners appeal the city's approval of a building
permt.
MOTI ON TO | NTERVENE

Johnny R Bartlett noves to intervene on the side of
respondent in this appeal. There is no objection to the
notion, and it is allowed.
FACTS

On May 17, 1991, the city planning departnent approved
intervenor's application for a building permt. The permt
all ows construction of a pole structure in a residential
zone. No hearing was conducted before the challenged
deci sion was made, and no notice of the challenged decision
was given to anyone other than intervenor.

On May 31, 1991, petitioner Jeannette Neliton
tel ephoned the city planning departnent to inquire whether
the proposed structure was |awful. She was told that a

building permt had been issued for the structure. On June
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3, 1991, petitioners Kanppi and Gardener visited the city
pl anni ng departnment concerning the proposed structure. I n
their affidavit they state the follow ng exchange occurred

bet ween thensel ves and a city planner:

"k X * * *

"W asked [a city planner] if she had any
suggestions as to what could be done [regarding
t he proposed structure].

"The planner told us that as long as a permt had
been issued, there was nothing that could be done.

"[We] asked again saying 'you are saying that
there is nothing we can do; that we cannot request
a hearing or anything?

"She responded with a shrug of her shoul ders * * *
She made no coment to [our] second question.”
Affidavit of Mary L. Kanppi and Ral ph Gardener,
Second Suppl emental Record, Exhibit 1.

The next day, petitioners Kanppi and Gardner contacted
an attorney who was ultimtely retained to represent the
petitioners in this appeal proceedi ng. Petitioners'
attorney's affidavit indicates that on June 4, 1991 she
visited the planning departnment and spoke with a city

pl anner. The affidavit states the follow ng:

"k *x * * *

"[The city planner] infornmed me that the [building
permt] had been issued 'adm nistratively' wthout
a hearing and that the decision was not
"appeal able'[.]

"l pointed out what | perceived as sone obvious
errors in the decision to [the planner] * * * |
[ The planner] shrugged her shoulders. | stated ny

clients wanted to appeal .
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Rk ko Affidavit of Sandra Smth Gangl e,
Second Suppl emental Record, Exhibit D.

On June 6, 1991, petitioners filed a notice of intent
to appeal the building permit with this Board. On June 7,
1991, an assistant city attorney contacted petitioner's
attorney and inquired about why |[ocal adm ni strative
remedies had not been exhausted. The assistant city
attorney suggested that petitioners should file a |ocal
appeal rather than a LUBA appeal. Apparently, the assistant
city attorney cited a local appeal procedure which is
different from the one which is the basis for the city's
notion to dismss filed on June 28, 1991.
MOTI ON TO DI SM SS

The city noves to dism ss this appeal on the basis that
petitioners failed to exhaust their adm nistrative renedies
as required by ORS 197.825(2)(a).1

Sal em Revi sed Coded (SRC) 114.200(c) provides:

"Any person adversely affected or owning property
within the notification area wi shing to appeal a
| and use decision for which no notice of a hearing
is provided in this code, shall file witten
notice of appeal within 15 city business days of

10RS 197.825(2) provides in relevant part:

"The jurisdiction of the [Land Use Board of Appeal s]:

"(a) Is limted to those cases in which the petitioner has
exhausted all remedies available by right before
petitioning the [Land Use Board of Appeals] for review

"x * % * % "
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the date the person knew or should have known of
the decision." (Enphasis supplied.)

For purposes of this motion to dismss, there are two
i nquiries under this SRC provision. The first question is
whet her all of the petitioners are "adversely affected" by
t he chal | enged decision. The second question is whether the
chal | enged decision is one for which there is no notice of a
hearing provided in the SRC We address these inquiries
separately bel ow.

1 The term adversely affected is not defined in the SRC.
However, it is a term of art which has been defined in the
context of determ ning standing to appeal to this Board. It
is well established that a person within sight and sound of
a devel opnment proposal is presuned to be adversely affected

by it. St ephens v. Josephine County, 14 Or LUBA 133, 135

(1985); Stephens v. Josephine County, 11 O LUBA 154, 156

(1984); Worcester v. City of Cannon Beach, 9 O LUBA 307

311-312 (1983); Kenagy v. Benton County, 6 O LUBA 406, 407

(1982); see Merrill v. Van Vol ki nburg, 54 Or App 873, 876

636 P2d 466 (1981); see also Duddles v. City of West Linn

21 O App 310, 328, 535 P2d 583 (1975). We believe the
reference in SRC 114.200(c) to persons who are adversely
affected is intended to refer, at a mninum to persons who
are within sight and sound of a devel opnent proposal.

There is no dispute that all of the individual
petitioners live within sight and sound of the proposal.

Further, the parties do not dispute that the Faye Wi ght
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Nei ghbor hood Association, which <clains standing in its
representational capacity, is conposed of persons who |ive
wi thin sight and sound of the proposal. Accordingly, all of
the petitioners are adversely affected within the neaning of
SRC 114.200(c).

The next inquiry wunder SRC 114.200(c) 1is whether
petitioners had a right under the SRC to a hearing prior to
approval of the building permt. Petitioners identify no
provision in the SRC, and we find none, giving them any
right to a hearing prior to the issuance of a building
permt. Petitioners claimin order to approve the buil ding
permt, the city necessarily made certain decisions which
are not explicitly stated, but which are inplicit.
Petitioners claim those decisions include approval of a
vari ance and vacation of a platted street. As we understand
it, petitioners reason that if the city was required to nake
decisions regarding a variance and a street vacation to
approve the challenged building permt, then the city was
required to hold a hearing on such a variance and street
vacation, even though such decisions may not be specifically
identified in the chall enged deci sion.

We di sagree with petitioners. Essentially, petitioners
claim that because of specific characteristics of the
property on which the subject building is proposed, before
the city may Ilawfully approve the challenged building

permt, it is required to approve a variance and street
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vacati on. Whet her or not the city should have approved a
vari ance or should have vacated a platted street to lawfully
approve the subject building permt are properly the
subjects of an assignnment of error in an appeal of the
decision to issue the building permt. However, what ot her
decision the city should have made, either contenporaneously
with or prior to the adoption of the challenged decision, is
not determnative of the nature of the decision actually
adopted. As far as we can tell, in the challenged decision
the city only approved a building permt. We are cited to
nothing indicating the city approved anything other than a
buil ding permt, and we are aware of no provision in the SRC
which provides for a hearing as a prerequisite to the
i ssuance of a building permt.

2 Because (1) petitioners are adversely affected by the
chal | enged decision, and (2) the SRC provides no right to
notice of a hearing prior to the issuance of a building

permt, SRC 114.200(c) provides petitioners an unqualified

right to appeal the challenged decision within 15 days of
the date the petitioners "knew or should have known of the
chal | enged deci sion." Under t hese ci rcunst ances,
petitioners are required to exhaust that |ocal renedy before
this Board has jurisdiction to consider an appeal of a city
decision to issue the subject building permt. ORS

197.825(2)(a); Lyke v. Lane County, 70 Or App 82, 688 P2d

411 (1984); Pienovi v. City of Canby, 16 Or LUBA 604 (1988);
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Cope v. Cannon Beach, 15 Or LUBA 558 (1987).

As we understand it, petitioners alternatively argue
that they were entitled to witten notice of the chall enged
buil ding permt decision because it is a decision granting a
"permt" as that termis defined in ORS 227.160(2).2 |If the
chall enged decision is a "permt," t hen under ORS
227.175(10) petitioners nmay be entitled to witten notice of
the challenged decision as persons adversely affected or
aggrieved by it.3 Petitioners assert that under League of
Wnmen Voters v. Coos County, 82 O App 673, 729 P2d 588

(1986), whether they had actual notice of the challenged
decision is irrelevant. They argue that the tinme for
appealing the challenged decision to this Board does not
begin to run until petitioners are given the witten notice
to which they are entitled by statute. Petitioners reason
that if the witten notice of the challenged decision to
which they are entitled is not given, they may bypass | ocal

adm ni strative renedi es and appeal directly to this Board.

20RS 227.160(2) defines a "permt" as a "discretionary approval of the
devel opnent of land * * *."

3ORS 227.175(10) provides in relevant part:

"The hearings officer, or such other person as the governing
body designates, my approve or deny an application for a
permt wthout a hearing if the hearings officer or other
desi gnat ed person gives notice of the decision and provides an
opportunity for appeal of the decision to those persons who
would have had a right to notice if a hearing had been
scheduled or who are adversely affected or aggrieved by the
decision. * * *"
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Even if we agreed with petitioners that ORS 227.175(10)
requires the city to give petitioners witten notice of the
deci sion, that would have no bearing on petitioners' duty
under ORS 197.825(2)(a) to exhaust the |ocal admnistrative
remedy avail able under SRC 114.200(c) before appealing to
this Board. The question in this appeal is whether
petitioners may fail to avail thenselves of the right to a
| ocal appeal of a decision and, rather, appeal the decision
directly to this Board. Under ORS 197.825(2)(a), we
concl ude they may not.

Petitioners make one additional argunent that deserves
response. Petitioners and their attorney claim they were
told by a city planner that they had no right to a |ocal
appeal of the challenged decision. Further, petitioners’
attorney advises that an assistant city attorney told her
that her clients needed to exhaust adm nistrative renmedies
bef ore appealing to LUBA. Petitioners' attorney states that
in advising her about admnistrative renedies, the city
attorney cited an incorrect appellate body with which such a
| ocal appeal should be filed.4 Petitioners argue that
under these circunstances, filing a |ocal appeal would have
been a futile act, and the Ilaw does not require the
performance of a futile act.

We assune for purposes of resolving this issue that (1)

4However, petitioners did not file a local appeal wth the body
suggested by the city attorney.



a city planner erroneously advised certain of petitioners
and petitioners' attorney that there was no right to file a
| ocal appeal of the building permt, and (2) an assistant
city attorney advised petitioners' attorney that her clients
needed to exhaust their admnistrative renedies, but cited
an incorrect |ocal appellate body, or a |ocal appellate body
ot her than those identified in SRC 114.200(c), as an exanple
of local exhaustion options.

| ntervenor states he is representing hinself pro se.
He states that he did not make phone calls and the like to
determne his rights. Rat her, he states he spent tine
reading the l|ocal code and state rules concerning how to
protect his rights both below and in this appeal proceeding.
He regards it as unfair that an attorney be excused fromthe
performance of a duty required by the local code sinply
because she is unaware of it, or because she relies upon the
statenments of city officials rather than reading the code.
3 We do not believe petitioners are excused from filing
an appeal of the challenged building permt pursuant to

SRC 114.200(c). In Colunbia River Television v. Miltnonah

County, 299 Or 325, 702 P2d 1065 (1985), the petitioner's
attorney called the clerk of the county board of
comm ssioners to determ ne when a |ocal decision had been
"filed." The clerk msinforned the attorney that the
decision had been filed three days later than it had

actually been filed. Relying upon the clerk's m sstatenent,

10
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the attorney filed a notice of intent to appeal three days
after the 21 days for appealing to LUBA had run. The
Suprene  Court hel d that reliance upon the clerk's
m sstatenent did not alter the 21 day statutory period for

appealing to LUBA. Citing Far West Landscaping v. Modern

Mer chandi si ng, 287 Or 653, 601 P2d 1237 (1979), the Suprene

Court expl ai ned:

"A party who has failed to neet a statutory tine
l[imt is not excused nerely by reason of a clerk's
error in responding to a telephone inquiry."
Col unbia River Television, 299 Or at 329.

Simlarly, this Board stated the following in Kellogg
Lake Friends v. City of MIwaukie, 17 Or LUBA 708, 712 n 3

(1989):

"W under st and petitioner and I nt ervenor -
petitioner to contend that we are estopped from
enforcing the statutory deadline for filing a
notice of intent to appeal in this case because
the Board's admnistrative assistant inforned
petitioner that the filing of an anended notice of
intent to appeal * * * would be acceptable.

However, regardl ess of what t he Board's
adm ni strative secretary may have told
petitioner[s], est oppel cannot arise from an
action of a Board enpl oyee which purports to waive
a mandatory statutory requirenent."” (Citations
omtted.)

We believe that the principles articulated in Col unbia

Ri ver Tel evision, supra, and Kellogg Lake Friends, supra,

are equal |y appl i cabl e to this pr oceedi ng. ORS
197.825(2)(a) requires that |local admnistrative renmedi es be
exhausted before a petitioner may appeal to this Board. Not

only is SRC 114.200(c) codified, it is codified in the SRC

11
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section governing |ocal appeals. SRC 114.200(c) provides
petitioners with an absolute right to a | ocal appeal of the
chal | enged deci sion. Petitioners could have at any tinme
sinply |l ooked in the SRC to determ ne for thensel ves whet her
a local right of appeal was available.®> W do not believe
petitioners' reliance upon alleged msrepresentations of
city enpl oyees concerning the availability of a | ocal appeal
excuses petitioners fromfiling a | ocal appeal. Simlarly,
we do not believe that such alleged m srepresentations show
it would have been futile to file a |ocal appeal.

Accordingly, we conclude that petitioners failed to
exhaust their local admnistrative remedies, and that we
| ack authority over this appeal. ORS 197.825(2)(a).

This appeal is dism ssed.

5This is particularly the case, where as here, an assistant city
attorney told petitioners attorney that petitioners needed to exhaust
adm nistrative renmedies before filing an appeal with this Board.
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