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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
VERA G Kl RKPATRI CK,
Petitioner,

VS.
LUBA No. 91-046

JACKSON COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
JACK BEATON and W LLI AM RYDER
| nt ervenor s- Respondent . )

Appeal from Jackson County.

Vera G Kirkpatrick, Ashland, filed the petition for
revi ew and argued on her own behal f.

No appearance by respondent.

Karen C. Allan, Medford, filed the response brief and
argued on behalf of intervenors-respondent. Wth her on the
brief was Foster, Purdy, Allan, Peterson & Dahlin.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

REMANDED 09/ 04/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeal s an or der of t he board of
comm ssioners approving an application for a nine |ot
subdivision and a conditional wuse permt for a variable
density all owance.
MOTI ON TO | NTERVENE

Jack Beaton and WIIliam Ryder nove to intervene on the
side of respondent in this appeal proceeding. Petitioner
does not object to the nmotion, and it is all owed.
FACTS

The subject property is zoned Open Space Reserve (OSR)
and consists of 94.92 acres. The OSR zone permts approva
of one single famly residential dwelling on each 20 acres
of OSR zoned | and. In addition, under the OSR conditional
use provisions, the county may approve a dwelling on each 10
acres of OSR zoned | and. The increased density all owed
under t hese condi ti onal use pr ovi si ons requires a
conditional use permt and is called a "variable density
al | owance. " Because nine |lots are being created,
subdi vi si on approval is also required.

The subject property abuts Corp Ranch Road. Corp Ranch
Road is developed with residences, including a residentia
subdi vi sion consisting of 5 to 12 acre honesites. Em gr ant
Lake Reservoir and an associated county park are located to

t he east and south of the subject property. A | arge ranch
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is located to the north of the property.

| nt ervenor s-respondent (intervenors) applied for
subdi vi si on approval and a conditional use permt for a
vari abl e density allowance to authorize the creation of the
proposed nine residential lots on the property. The
proposal also includes construction of a bridge to cross a
stream bed on the property, and to cross all or a portion of
a 200 foot wi de water overflow easenment running north/south
along the stream bed. The 200 foot water overfl ow easenent
accommpdates the energency overflow of Em gr ant Lake
Reservoir flood waters froma spillway | ocated approxi mately
one fifth of a mle to the south of the subject property.
The spillway allows water to be released from Em grant Lake

Reservoir when the depth of the water in the reservoir is

one foot over "maximum pool." Record 52.

The pl anni ng conm ssi on deni ed i ntervenors'
applicati ons. I ntervenors appealed to the board of
conmm ssi oners. The board of comm ssioners reversed the

decision of the planning commssion and approved the
applications. This appeal followed.

ASSI GNMVENT OF ERROR

"The Jackson County Board of Conmm ssioners erred
in [its] wevaluation of facts presented in the
public hearing process on the Conditional Use
Per m t/ Subdi vi si on application of Jack Beaton and
WIlliam Ryder * * * in concluding * * * that the
| ocati on, si ze, desi gn and operating
characteristics of +the proposed use wll have
m ni mal adverse inpact on the livability, value
or appropriate devel opnment of abutting properties
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and the surrounding area."

Petitioner challenges the county's decision on the
basis that it fails to conply with Jackson County Land
Devel opment Ordi nance (JCLDO) 260.040(2),! which requires:

"That the |ocation, size, design, and operating
characteristics of +the proposed use wll have
m ni mal adverse inpact on the livability, value
or appropriate devel opnent of abutting properties
and the surrounding area."”

Petitioner argues the evidence in the record does not
establish conpliance with JCLDO 260.040(2) in two respects.
First, petitioner contends the evidence establishes that the
addition of nine new donestic water wells to the Corp Ranch
Road area will have nmore than mnimal adverse inpact on
groundwat er quantity in the area.

Second, petitioner argues the evidence establishes that
the construction of a bridge to accommdate a 50 year fl ood
event, as required by the challenged order, could force
fl ood water which should otherwise flow within the overfl ow

easenent to exceed the boundaries of t hat easenent . 2

lpetitioner also challenges the county's decision on the basis that it
fails to conply with Jackson County Conprehensive Plan (plan) Policy 5.
Wth one exception not relevant to this appeal, nothing in the wording or
context of plan policy 5 indicates that policy 5 is a nmandatory standard
for approval of the proposal. Consequently, whether the challenged
decision conplies with this policy provides no basis for reversal or
remand. Bennett v. City of Dallas, 17 Or LUBA 450, aff'd 96 Or App 645
(1989).

2There is apparently no dispute that a bridge designed to accommpdate a
50 year flood event, as required by the county's order, would be adequate
to all ow energency vehicles to reach area homes during such an event.
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Petitioner states it is inpossible to tell how nmuch water is
expected from a 50 year flood event because neither the

chall enged order nor the record establish this figure.

Petitioner al l eges that i f flood water exceeds the
boundari es of the overflow easenent, it will have nore than
m ni mal adverse inpact on the livability and appropriate

devel opnent of the area because it would result in the
unwant ed trespass of flood water onto nei ghboring property.

We address petitioner's argunents separately bel ow.

A. Groundwat er Quantity

The chall enged decision concludes that before final
approval, the applicant nust establish that each of the
proposed nine lots will be served by a donestic water well
producing a m nimum of 2.5 gallons of water per mnute. The
only findings addressing the groundwater issue are the
foll ow ng:

"* * * The nei ghbors expressed concerns regarding
the reduced availability of groundwater in this
ar ea. Several honeowners have noted that their
water | evels have dropped with the addition of new
wells in the area, and fear that the addition of

nine new wells will increase this problem The
only requirenent in the [JCLDO, with reference to
wel | s, is that t he subdi vi der nust provi de

docunmentation that wells exist for each lot, wth
a mnimum 2.5 gallons per nmnute capacity, prior
to approval of the final nmap. From infornmation
submtted by property owners in the area, well
depths in the * * * area vary from 149 to 563
feet. Gallons per mnute [gpml on those wells
also vary, from 1/8 to 75 gpm Property owners
provided statistics on the reduction in the well
water over the past 16 years on wells in the
[area], with sonme wells now below the 5 [gpnl
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required for financing.

"The applicant provided information on the well
already drilled on the property. The well is 205
feet deep and has been air tested at 70 [gpn]. *
* * [T]he well driller who drilled this well and
others in the area testified that the Corp Ranch
Road area is a perch zone, with water entrapped in
t he bedrock. [He] stated that this trapped water
does not recharge as quickly as the water 1is
renoved. The applicant further stated that they
will provide wells for the proposed parcels which
will supply a minimumof 5 [gpn] per lot, and that
these wells wll be drilled and tested prior to
the submttal of the final subdivision plat.

"* * * The Board of Comm ssioners find[s] that
groundwat er geol ogy in Jackson County and in the
Corp Ranch Road area is conplicated. The
appl i cant has agreed to exceed the [JCLDQ
requi renments by providing evidence of wells which
exceed 5 [gpnl for each of the nine parcels in
t hi s subdi vi si on. This well water report will be
subm tted Wi th t he final pl at for t he
subdi vision." (Enphasis supplied.) Record 5-6.

Qur review is sonmewhat conplicated by the above
enphasi zed | anguage in the decision which strongly suggests
the county did not believe the proposal's effect on
groundwater availability in the area is relevant to
determ ning conpliance wth JCLDO 260.040(2) (that the
proposal wll have no nore than mninmal adverse inpact on
livability, value and appropriate devel opnent of the area).3
We see no reason why groundwater quantity is irrelevant to

det erm ni ng whet her the proposal will have nore than m ni nal

3The order offers no explanation of why the availability of groundwater
is not relevant to determ ning conpliance with JCLDO 260.040(2).
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adverse inpact on the Ilivability, value and appropriate

devel opnent of the area. See McCoy v. Linn County, 16 O

LUBA 295, 300 (1987), aff'd 90 Or App 271 (1988).

We therefore <conclude the <county's findings are
i nadequate to denonstrate conpliance with JCLDO 260.040(2)
with regard to groundwater availability. Nevert hel ess, we
do not reverse or remand on the basis of inadequate findings
where parties cite evidence in the record which clearly
supports the chall enged decision. ORS 197.835(9)(b).*4

I ntervenors cite the report of Douglas Wodcock, an
enpl oyee of the Oregon WAater Resources Departnent (Wodcock
Report). The Wodcock Report generally states that the high
vol unme water producing wells in the area are punping water
from fractures in the sandstone of the Payne Ciffs
formation, a non-marine sedinentary rock formation in the
ar ea. It also states it is not always possible to find
wat er, even when one drills into this formati on, because not
all of the sedinentary rock fractures contain water. It

states that if ground water is not found by drilling into

40RS 197.835(9)(b) provides:

"Whenever the findings are defective because of failure to
recite adequate facts or |legal <conclusions or failure to
adequately identify the standards or their relation to the
facts, but the parties identify relevant evidence in the record
which clearly supports the decision or a part of the decision,
the board shall affirmthe decision or the part of the decision
supported by the record and remand the renmainder to the |oca
government, wth direction indicating appropriate renedial
action."
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the sedinmentary rock in the Payne Cliffs formation, then the
Hor nbr ook Cl aystone formation is the next area where water
may be found. However, the Whodcock Report notes that water
wells punping from the Hornbrook Claystone strata generally
produce nuch smaller quantities of water.

In addition, the Wuodcock Report notes the strata of
both the Payne Cliffs and Hornbrook Claystone formations are
broken up or conpartnentalized such that there are fractures
t hrough which ground water flows, bounded by rock with no
fractures or by rock containing "intrusive dikes." This is
due, in part at least, to ancient volcanic activity in the
ar ea. As we understand it, according to the Wodcock
Report, these features are characteristic of both formations
and make water flow in the area nonuniform and results in a
poor ground water flow systemoverall in the Corp Ranch Road
ar ea. As we read the Wodcock Report, it concludes this
conpartnental i zed characteristic of the two formations, and
the fact that groundwater is contained in certain of the
sedimentary rock fractures but not others, makes the
groundwater in the area unpredictable to locate in the first
pl ace, or to track once it is found.

The report also states the groundwater in the Hornbrook
Cl aystone formation does not recharge quickly, but that
groundwat er recharge is quicker in the wells punping from
the sedinentary rock wusually found in the Payne Cliffs

formati on. However, the Wodcock Report maintains that
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despite this quick recharge characteristic one would
normal |y expect to find with wells punping ground water from
water in sandstone fractures, water well readings from

sandstone fractures in the Corp Ranch Road area indicate:

"* * * that the aquifer is being overdrafted and

aquifer storage (not well storage) is Dbeing
depl et ed.

"The depletion of the ground water in the area is
caused exclusively by donmestic use with small | awn
and garden watering. There are no mjor
irrigators or industry in the * * * area."” Record
129.

The Wbodcock Report concludes as foll ows:

"The Corp Ranch Rd | andowners are concerned about
t he proposed devel opnent of the 94 acres adjacent
to them My observations of the area indicate
that the use of ground water in the proposed
devel opnent is unlikely to interfere with existing
uses in the area. However, if this area is
devel oped on ground water the new | andowners w ||
quite |likely experience the same problens,
possibly to an even greater degree than the Corp
Ranch Rd users are experiencing.” (Enmphasi s
supplied.) Record 130.

I ntervenors also cite the report of Tom Ferrero
(Ferrero Report), an engineering geol ogist. The Ferrero
Report states that while the geologic data for the area
indicates there mght be two faults separating existing
wells in the the Corp Ranch Road area from the proposed
subdi vi si on, he found no evidence of one of those faults,
and concluded that the other would only separate a snal
nunber of the existing Corp Ranch Road wells from the

proposed subdi vi si on. The Ferrero Report also states the

Page 9



anal ysis conducted by the author agrees with the analyses
contained in the Whodcock Report. Specifically, the Ferrero

Report concl udes:

"[ The Wbodcock Report descri pti on] of t he
‘compartnmentalized” aquifers in the Corp Ranch
Road area is in close accordance with the data
that | have conpiled pertaining to the area, and
my analysis of the |ocal hydrogeol ogic conditions.
| also concur that the hydrogeologic conditions,
t opography and distances between wells 'indicate
that the use of groundwater in the proposed * * *
devel opnent is unlikely to interfere with existing
uses in the area.'"> (Enphasis supplied.) Record

121-122.

Finally, intervenors cite the testinony of a well
driller, John Studebaker. M. Studebaker essentially
testified that based on his experience in drilling water

wells in the area he believes the geology of the area is not
uni form As we understand his testinony, M. Studebaker
stated he believes it to be highly unlikely that any of the
water wells to be drilled for the proposed subdivision wll
have any underground connection with any of the existing

wells in the Corp Ranch Road area.® M. Studebaker states

SAttached to the Ferrero Report is a map indicating the l|ocation of
projected faults (which the Ferrero Report could not confirm, the known
areas of the Payne Ciff and Hornbrook Claystone formations, and certain
wells in the Corp Ranch Road area.

6M . Studebaker also stated he believes there is a natural geologic
barrier between the devel oped honmes in the Corp Ranch Road area and the
proposed subdi vi sion. However, he was inprecise regarding what this
barrier is or where it is |ocated. In view of the conflicting evidence
regarding the presence and scope of the faults of the area, and based on
the fact that we cannot tell if faults were what M. Studebaker was
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his conclusions in this regard are based on his famliarity
with water wells in the area which are drilled very close to
one another but which (1) yield water with a different
chem stry, (2) have different water pressure and quantity,
and (3) exhibit different rock layering before water is
| ocat ed. Further, he states that groundwater in the Corp
Ranch Road area is found at different depths.

M. Studebaker believes that the undi sputed decline in
water quantity in sonme of the water wells in the Corp Ranch
Road area has occurred because those declining wells rely
upon groundwater "perched" in a particular geologic |ayer
M . Studebaker stated that due of the nature of the materia
whi ch caused the water to perch in the first place, after
the perched water is consuned, ground water is unable to
recharge quickly. He stated groundwater wll typically
recharge an area where water has perched far slower than the
water is needed for donestic use. However, M. Studebaker
stated that this phenonmenon occurs at different rates in the
wells in the Corp Ranch Road area, and he also stated that
there are sone wells in the area where this phenonenon has
not occurred at all.

Petitioner argues the Ferrero Report and attached map

should not be relied upon.’” Petitioner argues the Ferrero

referring to, we do not believe the evidence in the record "clearly
supports” a determ nation that such a geologic barrier exists.

"Petitioner also contends the Ferrero Report is unreliable because it
relies upon the existence of a fault separating existing donmestic wells
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Report relies upon information shown on the map, and the map
fails to identify four water wells close to the proposed
subdi vi si on which have experienced severe declines in water
quantity. Finally, petitioner argues the county erred in
relying upon the testinony of M. Studebaker because he is
not a licensed hydrol ogist or geol ogist. Petitioner also
contends it is erroneous to rely upon his testinony because
he is the well driller who drilled the test well for the
proposed subdivision and, therefore, he is biased in favor
of approval of the proposal.8

Finally, petitioner argues the determ nations in the
Wbodcock Report regarding declines in groundwater quantity
produced by area wells establish that the proposed

subdivision will nore than mnimlly affect groundwater

from those wells to be drilled to accommodate the proposed subdivision.

She states that it is unreasonable to rely upon the presence of such a
fault to prevent new wells from adversely affecting existing wells, as
there are existing donmestic water wells | ocated on the proposed subdivision
side of the alleged fault.

We do not read the Ferrero Report to rely upon the presence of the two
faults to support its conclusions regarding groundwater quantity. As we
read the report, it states that no evidence of one of the faults was found,
and that the other fault does not separate all of the existing Corp Ranch
Road wells from the proposed subdivision. However, as we explained, we do
not believe the evidence in the record "clearly supports” a determ nation
that any faults provide a significant geologic barrier between existing
water wells in the area and the proposed subdi vision

8The fact that M. Studebaker was the well driller who drilled the test
well for the proposed subdivision does not establish that his testinony is
not credible. Further, M. Studebaker is an experienced well driller.
That he is not a hydrol ogi st or a geol ogi st does not nean that a reasonabl e
person would not rely upon his conclusions regarding area water wells, or
his conclusions regarding the nature of the strata in the area in which
water is found. See Hinzpeter v. Union County, 16 Or LUBA 111, 117 (1987).
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levels in the area. Petitioner points out the W odcock
Report determ nes groundwater in the Corp Ranch Road area is
a limted resource, and that the quantity of groundwater
from water wells in the area has declined at an alarm ng
rate over tine. Petitioner points out the Wodcock Report
concludes the primary reason for such decline in water well
production is donestic usage exceeding the rate that
groundwat er can recharge in such wells. Petitioner states
the county erroneously relied upon the unfounded concl usion
in the Wodcock Report that the proposed devel opnent is
unlikely to interfere with existing residential uses.

While it is a close question, we believe the evidence
in the record to which we are cited "clearly supports" a
determ nation that the addition of the proposed nine new
resi dences to be served by water wells will not have nore
than m niml adverse inpact on the livability, value and
appropriate developnent of the area, as JCLDO 260.040(2)
requires. Specifically, there is evidence in the record
that the groundwater in the Corp Ranch Road area is drawn
from either perched water areas with slow recharge ability,
as described by M. St udebaker, or through wvarious
nonuni form fractures in sedinmentary rock, as described in
t he Wbodcock and Ferrero Reports. Based on this evidence
Wbodcock, Ferrero and Studebaker all concluded that it is
unlikely the wells for the proposed subdivision wll draw

from a perched area or a fracture already drawn upon by an
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existing well. Al t hough these experts did not explicitly
conclude that the wells to serve the proposed subdivision
will have no nore than "m ni mal adverse inpact” on existing
area wells, we believe their conclusions and the evidence in
the record clearly support such a concl usion,

Thi s subassi gnnent of error is denied.

B. Proposed Bridge and the Overfl ow Easenent

The applicant proposes a bridge to provide a neans of
crossing overflow waters from Em grant Lake Reservoir, as

foll ows:

"* * * g |ow water type crossing which would allow
200 cubic feet per second to pass under a solid
concrete structure in twin culverts. ook o
Record 4.

The county did not specifically approve the bridge
concept proposed by the applicant. Rather it stated in its
findi ngs:

"The Board [of Comm ssioners] finds that there is
evidence that the spillway is used for overflow
from Em grant Reservoir on a regular basis, and
that, if this overflow covered a roadway or
bridge, the overflow could inpair the ability of
energency vehicles or residents from accessing the
new subdivision |lots, potentially |eopardizing
life and property. The Board finds * * *, based
on the testinmony of the Public Wrks Director,
that if the bridge were designed, and certified by

an Oregon licensed engineer to accompodate a 50
year event, this potential jeopardy would be
adequately mtigated.” Record 4.

Based upon these findings, the county inposed the

following condition on the proposed devel opnent:

"A bridge to span the spillway overflow channel
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must be designed, and certified by the applicant's
Oregon licensed engineer to accommodate a 50 year
event. The applicant's Oregon |icensed engineer
shall certify that the bridge neets all county
requi renents. Such certification nmust be
submtted with the final map, and nust be approved
by the Public Works Departnment."” Record 15.

As we understand it, petitioner argues neither the
condition nor the order determnes how nuch water s
expected to be discharged into the overflow easenment area
during a 50 year flood event. Petitioner also argues the
condition provides no assurance that the bridge to be
constructed will not cause flood waters to trespass onto her
property or on other area properties, causing a nore than
m ni mal adverse inmpact on the Ilivability, value and
appropriate devel opnment of the area, in violation of JCLDO
260. 040(2).°9

I ntervenors do not cite any findings determning the
flow of water expected in the overflow easement during a 50
year flood event. Simlarly, there are no findings
regardi ng whether a bridge designed "to accommodate a 50
year [flood] event" will cause significant amunts of fl ood

water to | eave the area of the overfl ow easenent.

9Petitioner also suggests this condition violates the "Goal" (to protect
life and property from natural di sasters and hazards), and the
"I ntroduction/Background" of the plan's "Natural Hazards El ement" appended
to her petition for review However, nothing in the words or context of
these provisions suggest that either was intended to apply as an
i ndependent approval standard for particular developnment applications.
Accordingly, whether the proposal is in conpliance with these plan
provi sions provides no basis for reversal or remand of the challenged
decision. Bennett v. City of Dallas, supra.

Page 15



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

We believe that whether the proposed bridge will cause
flood waters to exceed the water overflow easenment is a
rel evant consideration under JCLDO 260.040(2). If the
proposed bridge will increase the area over which the water
from the Em grant Lake Reservoir enmergency spillway wll
flow, significantly beyond the overflow easenent, such an
eventuality could have nore than m ninmal adverse inpact on
the livability, value and appropriate devel opnent of the
ar ea. Because there are no findings addressing this issue,
under ORS 197.835(9)(b) we nmust determ ne whether there is
evidence in the record to "clearly support”™ such a
determ nati on.

| ntervenors argue evidence in the record establishes
the flow from a 50 year flood event would be adequately
accommpdat ed by the proposed bridge, and that to the extent
the flow is not accommpdated by the bridge during a 50 year
flood event, the bridge should not cause the flow to nore
than mnimally exceed the overfl ow easenent.

The overfl ow easenent is designed to accommpdate 11, 300
cubic feet of water per second (cfs). Record 3. The
testinmony of Fred Phillips, the applicant's engineer
estimated that in 30 years no nore than 100 cfs has fl owed
in the overflow easenent. | nt ervenor s- Respondent's Bri ef
App 7. Further, there is evidence in the record that during
an 80 year flood along the Rogue River and Bear Creek, no

water ran into the overfl ow easenent. Record 133.
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However, we are cited to no evidence regarding what
effect a bridge designed to accommopdate a 50 year flood
event woul d have on expected flows in the overfl ow easenent,
or whether wunder sone circunstances such a bridge would
cause flood waters to significantly exceed the area of the
overflow easenent and adversely af fect nei ghbori ng
properties. We sinply cannot tell from the record whether
such a bridge design would cause a significant change in the
configuration of overflow from Em grant Lake Reservoir such
that the overflow would exceed the boundaries of the
overfl ow easenent.

Because the evidence in the record identified by the
parties does not <clearly support a determnation that
pl acenent of a bridge designed to accommpdate a 50 year
flood event would have no nore than m nimal adverse inpact
on the livability, value and appropriate devel opment of
properties in the area adjoining the overflow easenent, we
must sustain this subassignnent of error.

Thi s subassi gnnent of error is sustained.

The assignnent of error is sustained, in part.

The county's decision is remanded.
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