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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

W LLI AM HAWKI NS, PHILLIP SM TH
and W LLI AM FAI LI NG

Petitioners,

)
)
)
)
)
VS. )
) LUBA No. 91-055
CI TY OF PORTLAND, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
)
)
)
)
)

SELWYN BI NGHAM JR., STUART
Bl NGHAM CLARK BI NGHAM
SOPHI A BI NGHAM, and Bl NGHAM
| NVESTMENT COQO. ,

| nt ervenor s- Respondent . )

Appeal from City of Portl and.

Vincent Salvi, Portland, filed the petition for review
and argued on behalf of petitioners. Wth himon the brief
was Weiss, Jensen, Ellis & Botteri.

Adri anne Brockman, Portland, filed a response brief and
argued on behalf of respondent.

James Stuart Smth, Portland, filed a response brief
and argued on behalf of intervenors-respondent. Wth himon
the brief was Davis, Wight & Tremai ne.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

REMANDED 09/ 13/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the ~city counci
approvi ng hei ght variances for two apartnent towers.
MOTI ON TO | NTERVENE

Selwn Bingham Jr., Stuart Bingham Clark Bingham
Sophi a Bi ngham and Bi ngham I nvest nent Co. npbve to intervene
on the side of respondent. Petitioners do not object to the
notion, and it is allowed.
FACTS

The subject parcel is 1.19 acres in size and is zoned
Residential (R-1). The parcel is imediately south of the
Vista Bridge, and is |ocated between S.W Vista Avenue and
S.W Market Drive. There is a drop of 100 feet between
Vista and Market at the subject parcel. The parcel is
visible fromthe city's downtown area and fromits eastside.
Most of the subject parcel is very steep and is covered with
trees, including a 100 year old black oak tree. The
st eepest portion of the parcel consists, in part, of fil
whi ch was brought to the site to facilitate the construction
of Vi sta. There is a relatively small |evel area on the
property along Market. [Intervenors-respondent (intervenors)
propose to construct two apartnment towers on the |evel area
of the property along Market.

In the absence of height variance approval, the maxi nmum

hei ght allowed for a building in the R-1 zone is 45 feet.
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The approved variances allow construction of one apartnment
tower 73 feet tall and another apartment tower 84 feet tall.
The total nunmber of residential wunits proposed for both
towers is 26. Most of the proposed living units will be
2,060 square feet in size. In addition, tw top floor
units, consisting of 3,600 square feet each, are proposed.

| ntervenors requested major variance approval for the
proposed apartnment towers so that the 26 units mght be
constructed to the desired size, which is larger than the
size of an average city apartnent. I ntervenors al so sought
t he chall enged hei ght variances to enable themto build the
proposed 26 | arge apartnent units wi thout having to excavate
t he property.

The city variance commttee denied intervenors'
application, and intervenors appealed to the city council
The ~city council reversed the variance commttee and
approved the height variances. This appeal foll owed.

ASSI GNMVENT OF ERROR

"The City erred under its Code Section
33.98.015(b) in granting the wvariances as the
record does not support a finding that Iiteral

interpretation and enforcenent of the regulation
to the subject property would result in practica
difficulties or unnecessary hardships."

The Portland City Code (PCC) provisions governing major
vari ances are set forth at PCC 33.98.010, which provides, in

rel evant part:

"A variance * * * pmay be granted if literal
interpretation and enforcement of the regulations
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of

this Title applicable to a property would

result in practical difficulties or unnecessary
har dshi ps.

"(a)

" (b)

Generally, any variance granted shall satisfy
all of the follow ng general conditions:

"(1) It wll not be contrary to the public
interest or to the intent and purpose of
this Title and particularly to the zone
i nvol ved.

"(2) It shall not permt the establishnment
within a zone of any use which is not a
permtted use within that zone * * *,

"(3) It wll not cause substantial adverse
ef f ect upon property val ues or
envi ronnment al condi tions in t he

i nmedi ate vicinity * * *,

"(4) It will relate only to the property that
is owned by the applicant.

Speci al Condi ti ons. When all of t he
f oregoi ng [ general ] condi tions can be
satisfied a variance my be granted as
fol | ows:

"k *x * * *

"(2) Major Variances. A mmjor variance * * *
may be granted when any of the foll ow ng
appl i cabl e conditions can be satisfied:

"A. The variance is required in order to
nmodi fy the inpact of exceptional or
extraordi nary ci rcunst ances or
conditions that apply to the subject
property or its devel opnent that do
not apply general ly to ot her
properties in the vicinity; or

"B. The variance is required in order to
al l ow enjoynment by the applicant of
a property right possessed by a
substantial portion of the owners of
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properties in the sanme vicinity,
while resulting in [a] conparatively
trivial det ri ment to t he
nei ghborhood. " (Enphasis supplied.)

The city approved the challenged variances on the basis
of PCC 33.98.010(b)(2)(A), rather than (B).

The <city's findings essentially state that in the
absence of the proposed hei ght variances, construction of 26
apartnment wunits of the size proposed would require a
t renmendous anmpunt of excavation on the subject parcel. The
findings also state that in the absence of the proposed
vari ances, construction of residential apartnment units on
the parcel, to the extent allowed by the R-1 zoning
district, would result in renoval of a substantial nunber of
trees. The city determ ned that devel opnent in the nmanner
allowed in the R-1 zoning district would cause environnmental
danage to the parcel. The findings state such construction
would inpair views of the parcel from downtown and the
eastside, which the <city states are views worthy of
protection.1 The city determned the parcel's visibility
from the city's downtown area and eastside, anmounted to

exceptional or extraordinary circunmstances justifying the

chal | enged hei ght vari ances. The city also determ ned the

IWhile the view of the parcel, and apparently the parcel itself, is
ranked high in an inventory of natural resources in the city's draft
Resource Plan and ESEE analysis, no adopted conprehensive plan or
i mpl enenting ordinance provision identifies and protects the scenic views
at issue in this appeal.
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unobstructed view of the parcel from downtown and the
eastside is a unique feature not shared by other parcels, in
t he sense that there were no other undevel oped parcels zoned
R-1 in the area.

Petitioners contend the city's findings are inadequate
to justify the challenged height variance. They argue the
basis for the variance is to avoid the inpacts associated
wi th devel oping the parcel as allowed by applicable zoning
regul ati ons. Petitioners argue that degradation of a view
of a parcel, in circunstances where the parcel is sinply to
be devel oped in the manner allowed under applicable zoning,
is an inadequate justification for a major variance under
PCC 33.98.010(b)(2)(A). Petitioners contend intervenors
could reduce the size or nunmber of the proposed apartnent
units and build a residential apartnment structure wthout
t he necessity of a major height variance. Petitioners also
concede that apartnment units built in a manner sensitive to
protecting the disputed view or environnental features of
t he parcel may not be as large or as nunerous as intervenors
woul d |ike. However, according to petitioners, that does
not nean the granting of a height variance is justified.

I f conpliance with the city's conprehensive plan or the
PCC required preserving a particular view of the property
from the city's downtown area and eastside, trees on the
parcel or other of the parcel's environnmental aspects, and

if the applicable regulations prohibited excavation to such
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an extent that a reasonable R 1 use of the subject parcel
was not possible, we would have little doubt the variance
standard inposed by PCC 33.98.010(b)(2)(A would be net.
However, no variance is "required" to allow construction of
residential apartnment structures on the subject parcel.?2 |f
the size or nunmber of the proposed apartnment units were
reduced, there is no reason to believe that two apartnent
structures could not be constructed at the proposed
| ocation, consistent with the height limtations of the R 1
zone.

Under PCC 33.98.010, a variance is to be granted only
"if literal interpretation and enf or cenent of t he
regul ations of [the PCC] applicable to a property would
result in practical difficulties or unnecessary hardships."
This Board has previously construed this PCC | anguage, and
has determned that it inposes a traditional and demandi ng

vari ance standard:

"*Practical difficulties or unnecessary hardships
is a demandi ng standard, requiring proof that the
benefits of property ownership would be prevented
by strict enforcenment of zoning regulations.
Erickson v. City of Portland, [9 O App 256, 496
P2d 726 (1972)]. While no precise definition of
the ternms is available to guide decision makers,
j udi ci al precedent makes it clear that t he
difficulties nmust be nore than an obstruction of
the personal desires of the |andowner. * * *"

2There is no dispute that in the absence of the approved variances,
under the applicable R-1 zoning, intervenors could build apartnent
structures on the parcel containing 31 units.
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Corbett/ Terwi |l |i ger Nei gh. Assoc. V. City of
Portland, 16 Or LUBA 49, 60 (1987).

See also Wentland v. City of Portl and, O LUBA _ (LUBA

No. 91-050, Sept enber 4, 1991). In addition, t he
"exceptional or extraordinary circunstances or conditions'

standard <contained in PCC 33.98.010(b)(2)(A), regar di ng

approval of mmjor variances, is also a strict variance
st andard. 3 Corbett/ Terwilliger Neigh. Assoc. v. City of
Portl and, O LUBA __ (LUBA No. 89-018, March 2, 1990),

slip op 15; see Bowman Park v. City of Albany, 11 O LUBA

197, 222 (1984); Patzkowski v. Klamath County, 8 Or LUBA 64,

70 (1983).

This Board recently determ ned that a variance is not
"required" to nodify the inpact of exceptional circunstances
under PCC 33.98.010(b)(2)(A) sinply because an applicant
proposes a particular intensity of wuse, which would be
frustrated by literal interpretation and application of

PCC requirenments. Wentland v. City of Portland, supra, slip

op at 15. Here, the justification for the challenged
variance is not based on any |imtations on building

apartnment units on the subject parcel inposed by the PCC

3Clearly, the standards for a minor variance under PCC 33.98.010(b) (1)
are nore permssive than the traditional "practical difficulties or
unnecessary hardshi ps" variance standard. In addition, the alternate
special standard for mmjor variances provided in PCC 33.98.010(b)(2)(B)
al so has been determned to inmpose a nore perm ssive variance standard.
Morrison v. City of Portland, 11 Or LUBA 246, rev'd on other grounds 70 O
App 437 (1984). However, the challenged decision is one approving a ngjor
vari ance under the strict standard of PCC 33.98.010(b)(2)(A).
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Neither, is it based on hardship to the property owner due

to the inability to make any reasonable use of the subject
par cel because of applicable zoning requirenents and
particul ar characteristics unique to the parcel. Rat her,
the city determ ned variances to allow building the proposed
apartnment structures on the subject parcel are justified
solely due to the fact that the city would rather preserve a
particular view, and a treed area on the subject parcel
than adhere to the height restrictions inposed by its R1
zone.

Presumably the parcel was steep, had nmany trees and
both contained and constituted a beautiful view at the tinme
the city zoned it R-1. However, the city has not seen fit
to enact any regulations to protect these qualities of the
parcel. The alleged injury to these environnental qualities
on the subject parcel may potentially adversely affect the
city in the sense that it my |lose a view and trees which it
wi shes it had protected by the enactnent of applicable
zoning restrictions. However, there are no city regul ations

preventing the property owner from devel oping apartnents in

a way that protects the view of, and trees |located on, the
parcel .4 The question here is whether the city may waive
zoning restrictions that would otherwi se apply (here the

hei ght restriction in the R-1 zoning district), so that the

40f course, developing the parcel in such a manner may nean it cannot be
devel oped as intensively as woul d otherwi se be possible.
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intensity desired by the property owner can be attained and
so that unique features of the property are protected.

In Erickson v. City of Portland, supra 9 O App at 261

t he Court of Appeals stated:

"Variances traditionally have been considered
escape valves to allow property owners relief from
zoning restrictions which, have the result of
maki ng that |and conpletely wunusable, or wusable
only wth extraordinary effort."” (Enphasi s
supplied.)

We recognize that in this case, if the property owner elects
to develop the subject parcel as allowed in the R-1 zone
the views the city wshes to protect may be damged.
However, we do not believe PCC 33.98.010(b)(2)(A) allows the
city to approve a variance to the R-1 zone's height
restrictions on the basis of preserving views not protected
by any plan or PCC provision.

We conclude the PCC 33.98.010(b)(2)(A) major variance

provisions afford a property owner relief from applicable

zoning restrictions contained in the PCC under particular
ci rcumst ances. W do not believe the nmajor variance
provisions allow the city to avoid the inpact of uses
allowed by the PCC.> W determne the city's findings are

i nadequate to support the challenged decision approving a

SWwhile there nmmy be other provisions in the PCC which apply to
aneliorate the inpact of devel oping uses which are permitted in particular
zones, the city's major variance provisions are not anong them
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maj or hei ght variance under PCC 332.98.010(b)(2)(A).5®

The city argues that if its findings are inadequate,
its decision should nevertheless be affirmed because there
is evidence in the record to "clearly support” a decision
that the variances are required to nodify the inpact of
extraordi nary circunstances or conditions which apply to the
subj ect parcel and its developnent that do not apply to
ot her properties in the area. ORS 197.835(9)(b)."

We have exam ned the evidence cited by the city and do
not believe it <clearly supports the city's decision to
approve the chall enged hei ght variances. The evidence to
which we are cited establishes that the site has unique
features, but it does not "clearly support” a determ nation
that those unique features, together with applicable zoning
restrictions, so |limt the permssible uses which may be

made of the parcel that the property owner is prevented from

bW note that petitioners also argue the city's findings are not
supported by substantial evidence in the whole record. However, little
purpose is served in addressing the evidentiary support for inadequate
findings, and we decline to do so here.

TORS 197.835(9) (b) provides:

"Whenever the findings are defective because of failure to
recite adequate facts or |legal <conclusions or failure to
adequately identify the standards or their relation to the
facts, but the parties identify relevant evidence in the record
which clearly supports the decision or a part of the decision,
the board shall affirmthe decision or the part of the decision
supported by the record and remand the renmainder to the |oca
government, wth direction indicating appropriate renedial
action."
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maki ng reasonabl e use of it.
One nore aspect of this appeal warrants comment. The
city and intervenors cite this Board's decision in Atwood v.

City of Portland, 2 Or LUBA 397 (1981), and the decision of

t he Court of Appeals affirmng that decision, Atwood v. City

of Portland, 55 O App 215, 644 P2d 1131 (1982), as

aut hority supporting the chall enged decision in this appeal.
At issue in the Atwood cases was a city decision approving
maj or hei ght variances for apartnent towers simlar to those
approved here on the parcel at issue in this appeal.8 Both
LUBA and the Court of Appeals affirnmed the city's decision
to approve the height variances in the Atwood cases.
However, those height variance approvals |apsed before they
were ever acted upon.

The city's findings state the previous city approvals
of the variances di scussed above, together with the economc
circunst ances which caused that earlier project not to be
built, constitute a zoning history of the subject parcel
whi ch i's itself an "exceptional or extraordi nary"
circunstance justifying the variances approved in the
i nstant appeal .

We disagree with the city.

The city further argues in its brief that the appellate

decisions in the Atwood cases, conpel this Board to approve

8The applicants in this appeal were apparently sone or all of the
applicants in the Atwood cases.
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t he chall enged variances in this case.

In its decision, the Board suggested the city decision
in Atwood was based on both PCC 33.98.010(b)(2)(A) and (B).
However, the Board's discussion of PCC 33.98.010(b)(2)(A)
(the standard at issue in this appeal), was l|limted to
determning that the city nmade findings of conpliance with
t hat standard. The Board did not specifically determ ne the
adequacy  of the ~city's findings of conpliance wth
PCC 33.98.010(b)(2)(A), as we are asked to do here. LUBA' s
decision in Atwood was primarily based upon city conpliance
with the PCC 33.98.010(b)(2)(B) standard, which as we point
out above, is a sonewhat |ess demandi ng variance standard.

See Morrison v. City of Portland, supra.

The Court of Appeals decision in Atwood al so determ ned
the city had indeed adopted findings of conpliance wth
PCC 33.98.010(b)(2)(A), anong other things. However, inits
decision in Atwood, the Court of Appeals determ ned the

city's findings were adequate to withstand the particular

chall enges made to the findings in that case. The Court of
Appeals did not, in Atwood, address the relevant inquiry
her e, Vi z, whet her the nmmjor variance standard of
PCC 33.98.010(b)(2)(A) may be correctly interpreted to all ow
approval of a major variance even though there are no PCC
standards, and no particular characteristics of the parcel,
severely limting the property owner's ability to put the

parcel to any of +the wuses allowed by the R-1 zoning
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district. Consequently, the Court of Appeals decision in
At wod does not provide nuch guidance on the particular

di spute here.

1

2

3

4 The assignnent of error is sustained.
5 The city's decision is remanded.

6
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