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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
TOM PI LLI NG and CROOK COUNTY,
Petitioners,
VS.
LAND CONSERVATI ON AND
DEVELOPMENT COWMM SSI ON and

DEPARTMENT OF LAND CONSERVATI ON
AND DEVELOPMENT,

FI NAL OPI NI ON

)

)

)

)

) LUBA Nos. 91-098 and 91- 099
|

) AND ORDER
)

)

)

Respondent s.

Appeal from Crook County.

Tom Corr, Prineville, represented petitioner Crook
County.

Tom Pilling, Terrebonne, appeared in his own behal f.
Larry Knudsen, Salem represented respondents.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

Dl SM SSED 10/ 17/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a hearings officer's decision
approving a Crook County Conprehensive Plan anmendnent and a
mning permt.1
FACTS

On March 1, 1990, the Land Conservation and Devel opnent
Commi ssion (LCDC) initiated an enforcenent order proceeding
agai nst Crook County.? See ORS 197.319 to 197.335. A
hearings officer was appointed to conduct the enforcenent
order proceedings and make a recommendation to LCDC. ORS
197. 328. The parties to the 1990 enforcenent order
proceedi ngs entered into a stipulation concerning the terns
of the enforcenent order.3 The parties' stipulation
i ncluded an agreenent that LCDC would appoint a hearings
officer to make decisions concerning mning permts during

the interim period required for the county to conplete

1The conprehensive plan anendnent adds certain property to the plan's
i nventory of aggregate sites, and the mining permt allows the applicant to
conduct an aggregate extraction operation on the property.

2The asserted basis for the enforcenent order was the county's failure
to submt a tinely periodic review order. See ORS 197.640 to 197.647.

3The parties to the 1990 enforcement order stipulation included the
Departnment of Land Conservation and Devel opnent (DLCD), R L. Coats (see
n 4, infra), and petitioners Crook County and Tom Pilling.
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periodic review of its plan.?
The hearings officer recomended that LCDC adopt the
stipulated enforcenent order, and, on June 22, 1990, LCDC

adopted the enforcenent order, as stipulated by the parties

and recomended by the hearings officer. The enforcenment
order was not appealed to the Court of Appeals. ORS
197.335(2). In accordance with the stipulation, a mning

permt hearings officer (hereafter permt hearings officer)
was appoi nted. >

On February 15, 1991, R L. Coats submtted applications
for (1) a conprehensive plan anmendnent to place certain
property in the Lone Pine area of the county on the plan
inventory of aggregate sites, and (2) a mning permt. See
n 4, supra. The subject property is zoned Exclusive Farm
Use (EFU-2).6 On June 27, 1991, the permit hearings officer
approved the requested plan anmendnent and mning permt.
Petitioners in this appeal challenge the permt hearings

of ficer's deci sion.

4The stipulation also provided that R L.Coats could file an application
for an aggregate mining permt thirty days after the enforcement order was
ent er ed.

SWe refer to this hearings officer as the permit hearings officer to
di stinguish himfromthe hearings officer who presided over the enforcenent
order proceedings.

6M ning for aggregate and other subsurface resources is permissible in
EFU zones. ORS 215.213(2)(d)(B); 215.283(2)(b)(B). However, a pernit for
the mning of aggregate on EFU zoned |and nay only be issued for a site on
an inventory in an acknow edged conprehensive plan. ORS 215.298(2).
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RELATED PROCEEDI NGS

Bef ore turning to t he jurisdictional guesti ons
presented in this appeal we note the existence of two
rel ated proceedings. First, the parties advised the Board
t hat an appeal of the permt hearings officer's decision is
pendi ng before the Court of Appeals.?” Secondly, the Crook
County Court is entertaining a |ocal appeal of the permt
hearings officer's decision and apparently is reviewing the
permt hearings officer's decision as though it is properly
viewed as the equivalent of a decision of the county
pl anning commi ssion.8 In sumary, the permt hearings
officer's decision has been appealed to three different
review tribunals -- the Court of Appeals, LUBA, and the
Crook County Court.?®

"Wth exceptions not relevant in this appeal, final orders in state
agency contested case proceedings are appeal able directly to the Court of
Appeal s. ORS 183.482(1). If the permt hearings officer is viewed as
DLCD s hearings officer, and if his decision is a final decision in a
contested case proceeding, the Court of Appeals would have exclusive
jurisdiction for review of the permt hearings officer's decision. Id.

8Crook County Zoning Ordinance § 9.030 provides that planning comm ssion
deci sions may be appealed to the county court. |In his appeal of the pernit
hearings officer's decision to the county court, petitioner Pilling alleges
the permt hearings officer was not granted authority to anend the county's
conpr ehensi ve pl an.

9The county urges that this Board del ay making a decision concerning its
jurisdiction in this matter. DLCD urges that we not del ay consideration of
the jurisdictional issue. W see no particular purpose that would be
served by our delaying until the county court or the Court of Appeals
consi der whether they have jurisdiction over the permt hearings officer's
deci si on. Qur decision in this matter, if appealed to the Court of
Appeals, could be consolidated with the appeal concerning the permt
heari ngs officer's decision now pending at that court.
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The jurisdictional question turns on whether the permt
hearings officer appointed by LCDC pursuant to the
enforcenent order was acting on behalf of the county or LCDC
and whether his decision is a final decision. Al t hough
there could be nobre possibilities, we believe the permt
hearings officer's decision is one of the follow ng:

1. A final decision of the county. (This is the
only theory that results in LUBA having
jurisdiction over the chall enged deci sion.

2. A not-yet-final decision of the county,
subject to review by the county court.

3. A final decision of DLCD.10
A not-yet-final decision of DLCD

A. LUBA's Jurisdiction Only Includes Final Decisions
of Crook County

LUBA's jurisdiction extends only to | and use deci sions.
ORS 197.825(1). Petitioners have the burden of establishing
LUBA's jurisdiction by showing that the chall enged decision

is a land use deci sion. Billington v. Polk County, 299 O

471, 475, 703 P2d 232 (1985); Wagner v. Marion County, 15 Or

LUBA 260, 268, aff'd 85 Or App 220 (1987).
ORS 197.015(10) provides in part:
"' Land use deci sion':

"(a) Includes:

10DLCD includes "the Land Conservation and Devel opment Conmi ssion, the
director and their subordinate officers and enpl oyees." ORS 197.075.
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"(A) A final decision or determ nation nade
by a |ocal gover nnent * x % that
concerns the adoption, amendment or
application of:

"(1) The goal s;
"(ii) A conprehensive plan provision;
"(ii1) A land use regul ation; or
"(iv) A new land use regulation.)
"k ox % x *"  (Enphasis added.)
There is no dispute that the challenged decision
applies the goals as well as the county's conprehensive plan
and | and use regulations. Therefore, if the permt hearings

officer's decision is a decision of Crook County and is a

final decision (possibility number 1, supra), LUBA has
jurisdiction over the <challenged decision under ORS
197.825(1). 11

If the permt hearings officer was acting on behalf of
the county and his decision is not a final decision
(possibility nunmber 2, supra), LUBA |acks jurisdiction

because the decision is not final, as required by ORS

llpetitioner Pilling points out that LUBA nmy have jurisdiction over
decisions that do not fall within the statutory definition of "land use
deci si on" where such decisions will have a significant inpact on present or
future land use. See Billington v. Polk County, 299 O 471, 475, 703 P2d
232 (1985); City of Pendleton v. Kerns, 294 O 126, 133-134, 653 P2d 996
(1982). However, to be a significant inpacts test |and use decision, the
decision still nust be a final decision. See Henstreet v. Seaside
| nprovenent Conm, supra, 16 Or LUBA 748, 751, aff'd 93 O App 73 (1988);
CBH v. City of Tualatin, 16 Or LUBA 399, 405 n 7 (1988). Al so, for the
reasons explained in subsection B, the decision also nust be a decision of
the county.
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197.015(10) (a) (A) .12 Henstreet . Seasi de | nprovenent

Comm , supra

B. LUBA Lacks Jurisdiction Over LCDC Deci sions

Wth exceptions not relevant to this appeal, final
orders in state agency contested case proceedings are
appeal able directly to the Court of Appeals. ORS 197. 482.
If the permt hearings officer is correctly viewed as DLCD s
hearings officer, and if his decision is a final decision in
a contested case proceeding (possibility nunmber 3, supra),
the Court of Appeals has exclusive jurisdiction to review
the permt hearings officer's decision.13

If the permt hearings officer's decision is the
deci sion of DLCD, but is not yet final (possibility nunber
4, supra), LUBA |acks jurisdiction for the additional reason
that its review is limted to final decisions of state

agencies. ORS 197.015(10)(a)(B). 14

12presumably the county is relying on this theory in considering the
pendi ng appeal of the permt hearings officer's decision before the county
court. If the county is correct in this theory, LUBA presumably woul d have
jurisdiction over the county court's decision, once it becones final

13In addition, as explained above, LUBA's jurisdiction is limted to
| and use decisions. ORS 197.015(10)(a)(B) explicitly excludes decisions of
LCDC fromthe statutory definition of "land use decision.” See O egonians
in Action v. LCDC, 103 O App 35, 795 P2d 1098 (1990). See also
ORS 197.825(2)(c) (LUBA does not have jurisdiction over matters subject to
review by DLCD under ORS 197.430 to 197.455 and 197.640 to 197. 650).

l4pDuring a conference call with the parties, respondents suggested that
the pernit hearings officer's decision, although a decision of DLCD, mi ght
not be a final decision and for that reason night not be appealable to the
Court of Appeals. |If we understand respondent's suggestion correctly, the
permt hearings officer's decision mght be viewed as a requirenent that
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C. The Chal | enged Deci si on

As expl ai ned above, this Board only has jurisdiction in
this matter if the permt hearings officer's decision is a
final decision of Crook County concerning the conprehensive
pl an amendnent and mning permt. We turn to the relevant
| anguage of the stipulated enforcenment order, pursuant to

which the permt hearings officer was appointed.

"3. Until such time as a final periodic review
order has been approved by the Departnent of
Land Conservation and Devel opnent |, decisions
to permit the mning of aggregate shall be

made by a hearings officer as provided in
paragraph 4 below and shall be based on the
requirenents of Statew de Planning Goal 5,
OAR 660, division 16, and all other relevant
provisions of state |aw. The hearings
officer also shall apply all provisions in
exi sting Crook County ordinances which the
hearings officer determnes to be consistent
with Goal 5, OAR 660, division 16, and all
ot her rel evant provisions of state | aw.

"4. A hearings officer responsible for deciding
aggregate mning permts shall be selected by
the hearings officer in these [enforcenent
order] proceedings and shall be appointed by
t he Land Conservati on and Devel opment
Conmi ssi on. The hearings officer shall be
know edgeabl e and i ndependent. The parties
shall have the right to comment on a proposed
hearings officer prior to the officer's
sel ection."15

the county take certain actions and would not becone final wuntil the
required action is taken by the county, or perhaps additional enforcenent
action is taken by LCDC under ORS 197.319 through 197.335 to conpel such
action. We do not consider these suggestions further in this decision.

15The record in this proceeding has not been filed. The enforcenent
order is attached to the parties' notions filed in this proceeding.
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Petitioners argue the parties never intended the above
quoted |anguage to give the permt hearings officer
authority to nmake final land use decisions for the county.
Petitioners contend the parties always contenpl ated that the
permt hearings officer's decisions would be subject to
review by the county court. 16

There is nothing in the above quoted enforcement order
| anguage to suggest that LCDC intended the permt hearings
officer to sinply assune the role of the county planning
conm ssion and render decisions subject to review by the
county court. The enforcenment order includes no reference
to the planning comm ssion or to review of the permt
hearings officer's decisions by the county court before such
deci sions becone final.1” To the contrary, the enforcenent
order |anguage clearly envisions that the permt hearings
officer would issue a final decision on requests for |and

use approvals necessary to conduct m ning operations. 18

16petitioners also contend that newspaper articles and notices of
heari ngs show that initially the permt hearings officer also shared this
view of his role. Even if petitioners are correct in this contention, it
is the language of the enforcement order, not interpretations of the
meaning of that order by the permt hearings officer or others, that
governs the jurisdictional issue in this appeal

17Similarly, the copy of the pernmit hearings officer's decision provided
to the Board by the parties includes no notice of |ocal appeal rights and
i ncludes no | anguage suggesting further action or review by the county
court is required before the decision beconmes final

18The quoted |anguage explicitly refers to "aggregate mining pernmts."
It is less clear to us whether the quoted |anguage is properly read to
enconpass conprehensive plan anmendnents such as adopted in the challenged
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The next question is whether the permt hearings
officer is properly viewed as a county decision maker. The
enforcenent order does not explicitly identify on whose
behalf the permt hearings officer is to act. However, we
believe it is reasonably clear from the enforcenent order
| anguage that the permt hearings officer is acting on
behal f of DLCD. The permt hearings officer was appointed
by LCDC, not the county.19 The permt hearings officer was
appointed pursuant to LCDC s authority to enforce the
st at ewi de pl anning goals under ORS 197.319 through 197. 335.
To conclude that the permt hearings officer was to be a
county decision maker, requires us to ignore the manner in
whi ch he was selected and appointed and to read in | anguage
that is not there. W my not do so. See ORS 174.010

(review ng body construing statutes is "not to insert what
has been omtted, or to omt what has been inserted"). We
conclude the permt hearings officer acted on behalf of
DLCD, and for that reason this Board |acks jurisdiction.

The question of our jurisdiction in this matter i s made

deci si on. However, we are not required to determne whether the
enforcenment order |anguage can be read to grant the permt hearings officer
authority to amend the county's conprehensive plan in the manner it was
amended in the chall enged decision

19W are cited to nothing which indicates the county granted LCDC
authority to appoint a hearings officer to act on the county's behal f, and
the county was only given the right to "comment on a proposed hearings
of ficer" before LCDC nmade its appointnment. We al so note that, although he
was not selected as the pernit hearings officer, one of the persons the
enforcenent hearings officer recomended for appointnent as the pernit
hearings officer is, and at that tinme was, a nenber of LCDC
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a nmuch closer question by virtue of questions we have
concerning LCDC s authority to appoint a permt hearings
officer to displace county |and use decision makers. We
note those questions briefly bel ow

The rel evant statutory provi sion governing LCDC

enforcenent orders, ORS 197.335(3)(a), provides as follows:

"If [LCDC] finds that in the interim period during
which a |ocal government * * * would be bringing
itself into conpliance with [an enforcenment order]
it would be contrary to the public interest * * *
to allow the continuation of some or all
categories of |land use decisions, it shall as part
of its [enforcenent order] order, limt, prohibit
or require the approval by the |ocal governnent of
applications for subdi vi si ons, partitions,
building permts or |and use decisions until the
pl an, land use regulation or subsequent |and use
decisions are brought into conpliance. The
comm ssion may issue an order that requires review
of local decisions by a hearings officer or the
departnment before the |ocal deci sion becones
final." (Enphasis added.)

We question whether the above quoted provisions of
ORS 197.335(3)(a) authorize LCDC to appoint a hearings
officer to make final decisions on behalf of the county, or
on behalf of DLCD for the county. Under the second sentence
of ORS 197.335(3)(a), LCDC clearly may require review of
county |and use decisions by DLCD or a hearings officer
before those county |and wuse decisions becanme final.
Pursuant to the first sentence of ORS 197.335(3)(a), LCDC
presumably could also appoint a hearings officer to nake

certain kinds of |land use decisions and require, as part of

the enforcenent order, that once such decisions have been
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rendered by the appointed hearings officer, the county
governi ng body approve t hem Ther ef or e, under
ORS 197.335(3)(a), it seenms clear LCDC may "review' county
| and use decisions and perhaps conpel the county to adopt
certain decisions. However, we see no express |anguage in
the statute clearly granting LCDC authority to wholly
di splace the county as the decision maker authorized to
render final |and use deci sions.

ORS 215.050, 215.060 and 215.431 also may present
probl ens. ORS 215.050 and 215.060 require that the county

gover ni ng body have hearings on and adopt conprehensive plan

amendnents. Al though ORS 215.431 provides an exenption from
the requirenents that the county governing body hold
hearings and adopt conprehensive plan anendnents, the
exenption does not apply to | ands "designated under" Goals 3
(Agricultural Lands) or 4 (Forest Lands). As the subject
property is zoned EFU, it presumably is "designated under"
Goal 3. If these statutes are applicable in the
circunstances presented in this case, only the Crook County
Court has authority to amend the conprehensive plan
provi si ons governing the subject property.

For purposes of determning our jurisdiction, we nust

look to the challenged decision. Whet her the chall enged

deci sion exceeded the decision maker's jurisdiction is an
issue to be considered on the nerits. For purposes of

determning our jurisdiction in this case, the critical
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question is whether the decision is Crook County's. For the
reasons explained above, we conclude that it is not.
Therefore, while we have questions about LCDC s authority to
appoint a hearings officer to act on DLCD s behalf and
render final Iland use decisions pending conpletion of
periodic review, we believe LCDC nmade such an appoi ntnent.
Whet her the enforcenent order exceeds LCDC s statutory
authority is a question we |ack jurisdiction to consider.

D. Concl usi on

Because the challenged decision is a decision of DLCD
this appeal nust be dism ssed. During a conference call
petitioner Crook County suggested that if LUBA |acks
jurisdiction, it mght be proper for this Board to transfer
this appeal to the Crook County Circuit Court. ORS
19.230(4) provides, in part, as follows:

"A notice of intent to appeal filed with the Land
Use Board of Appeals pursuant to ORS 197.830 and
requesting review of a decision of a nunicipal

corporation made in the transaction of nmunicipal

corporation business that is not reviewable as a
| and use decision as defined in ORS 197.015(10)

shall be transferred to the circuit court and
treated as a petition for wit of review * * * "
(Enphases added.)

Petitioner Crook County has neither noved to transfer
this appeal to Crook County Circuit Court pursuant to
OAR 661-10-075(10), nor argued that the chall enged decision
is properly reviewed pursuant to ORS chapter 34 (Wit of
Revi ew) . Assumng we are correct that the challenged

decision is that of DLCD (a state agency), ORS 19.230(4) is
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i napplicable because it is |limted to decisions of nunici pal
cor porati ons. Additionally, transfer to Crook County
Circuit Court would serve no purpose, because exercises of
quasi-judicial functions by state agencies nmay not be
challenged in wit of review proceedings.20 ORS 34.040. W
therefore do not transfer this appeal to Crook County

Circuit Court.

o N oo o B~ w N P

This appeal is dism ssed.

20The chal |l enged decision appears to be correctly characterized as a
quasi -judicial decision, and petitioner Crook County does not contend
ot herw se.
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