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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

NESTE RESI NS CORPORATI ON, an
Oregon cor porati on,

Petitioner,

VS.
LUBA No. 91-156
CITY OF EUGENE
FI NAL OPI NI ON

N N N N N N N N N N N N

Respondent , AND ORDER
and
GOOD NEI GHBOR CARE CENTERS, | NC., )
and CI TY OF SPRI NGFI ELD, )
Intervenors-Respondent? )

Appeal from City of Eugene.

M chael E. Farthing, Eugene, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was G eaves, Swearingen, Larsen & Potter

No appearance by respondent.

Allen L. Johnson, Eugene, filed a response brief and
argued on behalf of intervenor Good Nei ghbor Care Centers,
Inc. Wth himon the brief was Johnson & Kl oos.

Joseph J. Leahy, Springfield, filed a response brief
and argued on behalf of intervenor City of Springfield.
Wth himon the brief was Harnms, Harold & Leahy.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 03/ 19/ 92

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a City of Eugene ordi nance anmendi ng
the Eugene-Springfield Metropolitan Area GCeneral Pl an
(hereafter Metro Plan) to change the Metro Plan diagram
(map) designations for approximtely 53 vacant acres | ocated
in the City of Springfield from a conbination of Light-
Medi um and Heavy Industrial to a conbination of Light-Mdium
| ndustrial, Medium Density Residential and Commerci al .
MOTI ONS TO | NTERVENE

Good Nei ghbor Care Centers, Inc., the applicant bel ow,
and the City of Springfield nove to intervene on the side of
respondent in this proceeding. There is no opposition to
t he notions, and they are all owed.
FACTS

The relevant facts are set forth in the petition for

review as foll ows:

"The Applicant filed its application for plan
amendnment * * * with the City of Springfield on
Decenmber 27, 1990.[1 The Application requested a
change in the land use designation of 53 acres of
vacant land. * * * The plan anmendnent proposed to
change the |and use designation for the Subject
Property as set forth in the [Metro Plan] which is
the conprehensive plan adopted jointly by the
cities of Springfield and Eugene and Lane

1The application also included a request for zoning map changes.
Apparently the zoning map changes have not been granted by the City of
Springfield. The challenged decision approves only the requested
anmendnents to the Metro Plan di agram desi gnati ons.
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County. [2]

"The Lane County, Springfield and Eugene pl anning
conm ssions reviewed the proposal in separate work
sessions and then conducted a joint public hearing
on April 3, 1991. At a subsequent work session
held on April 16, 1991, all three planning
conm ssions recommended that the Application be
deni ed.

"On April 29, 1991, the City Councils of Eugene
and Springfield and t he Boar d of County
Comm ssioners for Lane County conducted a joint
public hearing to consider the recomendati ons of
denial fromtheir respective planning comm ssions.
Anot her joint public hearing was held by the three
governi ng bodies on May 6, 1991.

"At a public neeting held on May 13, 1991, the
City Council of Eugene voted to deny the
Application as proposed. At a subsequent neeting
on May 28, 1991, the Eugene City Council
reconsidered the matter and voted in favor of the
Appl i cati on. At the May 6, 1991 joint hearing,
the City Council of Springfield voted to approve
the Application. At a neeting held on My 7,
1991, t he [ Lane Count y] Boar d of County
Conmmi ssioners voted to deny the application.

"The failure of all three jurisdictions to approve
the plan amendnent triggered a conflict resolution
process set forth in the [Mtro Plan] anmendnent
pr ocedur es. The plan anmendnment proposal was
referred to the Metropolitan Policy Conmttee to
determine if the differences could be resolved.
The Metropolitan Pol i cy Comm ttee conduct ed
hearings on June 13, 1991 and July 11, 1991 to
attempt to resolve conflicts between the three

jurisdictions. As a result of those hearings and
del i berations, the Metropolitan Policy Commttee

2Because the challenged plan anendment is classified as a ngjor
anmendnent under the Metro Plan, all three jurisdictions must hold public
heari ngs and adopt the plan anendnent in order for it to becone effective
Metro Plan |V-2-3.
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suggested nodifications of the proposed anendment
and agreed to send that proposed nodification to
t he respective governi ng bodies.

"The City Council of Eugene received and accepted
the recomendation of the Metropolitan Policy
Comm ttee and scheduled a hearing on Septenber 9,
1991, at which time the proposed anmendnent, as
nodi fi ed, was adopted. Prior to that tinme, the
City of Springfield had al so accepted the proposal
and * * * approved the plan anmendnent as nodified.
Li kewi se, the Board of Comm ssioners for Lane
County * * * adopted the proposed plan amendnent,
as nmodified by the Metropolitan Policy Commttee
[ on August 28, 1991].

"Thereafter, on Septenmber 30, 1991, a notice of
intent to appeal was filed with LUBA * * *_*
(Footnote and record citations omtted.) Petition
for Review 5-6.

FI RST ASSI GNMENT OF ERROR

"The governing bodies of the cities of Eugene and
Springfield and Lane County erred in adopting the
pl an anmendnent w thout considering or addressing
applicable policies and siting criteria set forth
in the Metro Plan and the the Md-Springfield
Refi nenent Pl an."

The Metro Plan is the controlling conprehensive
pl anni ng docunent for the Cities of Springfield and Eugene
and the unincorporated area of Lane County designated in the
Metro Pl an. The Metro Plan was adopted by the three
jurisdictions and has been acknow edged by the Land
Conservation and Devel opnent Conm ssion (LCDC) as conplying
with the Statew de Planning Goals. Under the Metro Pl an
the two cities and Lane County may (unilaterally) adopt nore
detailed refinenent plans, prograns and policies, provided

these nore detailed planning docunments are consistent with
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the Metro Plan.3 The City of Springfield has adopted such a
refinement plan, entitled the Md-Springfield Refinenent
Pl an.

Under this assignnment of error, petitioner contends
respondent erroneously failed to address and denonstrate
conpliance with Md-Springfield Refinement Plan policies,
standards and criteria designed to avoid conflicts between
industrial and residential |and uses within the Cty of
Springfiel d. Specifically, petitioner contends that
respondent erroneously relied on a Metro Plan conflict
resolution provision as providing that the Md-Springfield
Refi nement Pl an provisions need not be applied and satisfied
in approving the disputed Metro Pl an di agram anmendnent . 4

As relevant, the Metro Plan explains its function as
fol |l ows:

"The [Metro Plan] is a policy docunent intended to
provide the three jurisdictions and ot her agencies
and districts with a coordi nated guide for change
over a long period of tine. The maj or conponents
of this policy docunent are: the witten text,
whi ch includes findings, goals, objectives, and
policies; the [Mtro Plan] diagram and other
supporting materials. * * *

3The Metro Plan establishes a procedure for ensuring that each of the
three jurisdiction's refinement plans and land wuse regulations are
consistent with the Metro Plan. Metro Plan |V-3.

4 ntervenor City of Springfield concedes the Md-Springfield Refinenent
Plan will have to be amended to nmake it consistent with the chall enged
Metro Pl an Di agram amendment .
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"[T]he witten text of the [Metro Plan] takes
precedence over the [Metro Plan] diagram where
apparent conflicts or inconsistencies exist. The
[ Metro Plan] diagramis a generalized map which is
intended to graphically reflect the broad goals,
obj ectives, and policies. As such, it cannot be
used independently from or take precedence over
the witten portion of the [Metro Pl an].

"The degree to which the [Metro Plan] provides
sufficient detail to mneet the needs of each
jurisdiction will have to be determned by the
respective jurisdictions; and where conflicts
exi st anmong the [Metro Plan], refinenent plans and
exi sting zoning, each jurisdiction wll have to
establish its own schedule for bringing the zoning
and refinement plans into conformance with the
[Metro Plan]." Metro Plan |1-3 through I-4.

The Metro Plan goes on to further explain

relationship between the Metro Plan and "Other Plans

Policies," as follows:

"Where the [Metro Plan] is the basic guiding |and
use policy docunment, it is not the only such
document. [T]he [Metro Plan] is a framework plan
and it is inportant that it be supplenented by
nore detailed refinement plans, prograns, and

poli ci es. Due to budget Ilimts and other
responsibilities, all such plans, progranms, and
policies cannot be pur sued si nmul t aneousl vy.

Normal Iy, however, those of a netropolitan-w de
scal e should receive priority status.

"Refinenents to the [Metro Plan] can include:
1) city-wi de conprehensive policy docunents, such
as the 1984 Eugene Community Goals and Policies;
2) functional plans and policies addressing single
subj ects throughout the area, such as water,
sewer, or transportation pl ans; and 3)
nei ghbor hood plans or special area studies that
address those issues that are unique to a specific
geographical area. |In all cases, the [Metro Pl an]
is the guiding docunent, and refinenent plans and
policies nust be consistent with the [Metro Pl an].
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Shoul d i nconsi stencies occur, the [Metro Plan] is
the prevailing policy docunent."> (Enphasi s
added.) Metro Plan |-5.

We understand the above Metro Plan provisions to
establish several inportant points. First, the Metro Plan
is conposed of the Metro Plan goals, objectives, policies
and the map or diagram the Metro Plan does not include the
M d-Springfield Refinenment Plan, which s a separate
pl anni ng docunment. Second, within the Metro Plan, the text
controls in cases of conflict between the text and the
diagram Third, the Metro Plan is to be further refined by

adoption of, inter alia, refinenment plans. Such refinenment

pl ans nust be consistent with the Metro Plan and, to the
extent any inconsistencies occur, the Metro Plan controls.
Finally, the Metro Plan specifically recognizes it is
possi bl e that refinenment plan amendnments needed to achieve
consi stency with t he Metro Pl an wi || not occur
simul taneously with adoption of the Metro Pl an.

Petitioner nmakes a variety of argunments in support of
its contention that respondent erred by not addressing the
M d-Springfield Refinement Plan provisions that may be
i nconsistent with the challenged Metro Pl an anendnment. Each

of those argunents fails because the Metro Plan together

5The enphasized Metro Plan language is the «conflict resolution
provi sion. Petitioner contends respondent inproperly relied upon it in not
addressing, as part of the Metro Plan anendnent, the inconsistencies that
the amendnent creates with the Md-Springfield Refinenment Plan

Page 8



© 00 ~N oo o b~ w NP

N NN R R R R R R R R R R
N B O © O N O O N W N kB O

with refinement plans, such as the one adopted by the City
of Springfield, establish a two part conprehensive plan
docunment for the cities of Eugene and Springfield and Lane
County. The Metro Plan is the hierarchically superior part
of that conprehensive plan. More inportantly for purposes
of this case, the Metro Plan explicitly recognizes that at
any given point in time, refinenment plan provisions may
conflict with the Metro Plan text or map and provides that
all such conflicts are resolved in favor of the Metro Plan
Additionally, the Metro Plan specifically recognizes that
amendnents to refinenent plans that nmay be needed to nmake
the refinenent plan consistent with the Metro Plan may be
del ayed due to budget l[imtations and ot her
responsibilities.

Under Statew de Planning Goal 2 (Land Use Pl anning) and
Sunnysi de Nei ghborhood v. Clackamas Co. Comm , 280 Or 3, 18,

569 P2d 1063 (1977), a local governnent may not anmend its
conprehensive plan map in a way that conflicts with the
unamended textual provisions of the conprehensive plan.5t
However, we do not agree with petitioner that the chall enged
amendment to t he Metro Pl an creates an i nt ernal

i nconsistency in the Metro Plan. The only alleged

6Al t hough Goal 2 does not inpose this requirement explicitly, it adopts
the definition of conprehensive plan at ORS 197.015(5) which provides that
a conprehensive plan is to be "coordinated." The requirement that a
conprehensive plan be coordi nated woul d be violated by an anmendment of the
conprehensive plan creating an unresol ved i nternal inconsistency.
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i nconsi stency IS bet ween t he Metro Pl an and t he
M d- Springfield Refinenment PIan. Unli ke the conprehensive
plan at issue in Sunnyside, the Metro Plan and Md-
Springfield Refinement Plan are separate and distinct
(al beit related) plans. Mor eover, the Metro Plan includes
an explicit conflict resolution mechanism making it clear
the Metro Plan controls at all tinmes until a refinement plan
can be amended to conform to the Metro Pl an. The Metro
Pl an, including its conflict resolution nmechanism has been
acknowl edged by LCDC as conplying with Goal 2.

We conclude that while there is no reason why the
amendnents to the Md-Springfield Refinenment Plan that wll
ultimately be required to nmake the M d- Springfield
Refinement Plan consistent with the Metro Plan as anended
could not have been adopted contenporaneously wth the
chall enged Metro Plan anendnent, there is no statutory or
Metro Plan provision requiring that the conform ng
amendnents to refinement plans be adopted contenporaneously
with Mtro Plan anmendnents or that such amendnents be

adopted within any particular time period thereafter.”’

"The Metro Plan provides that when presented with an application for a
change to a refinenent plan or |land use regulation a planning conmm ssion
may (1) find the request is consistent with the Metro Plan and recomend
approval, (2) reconmend that the Metro Plan be anmended to conform to the
proposal, (3) recommend that the proposal be anended to conply with the
Metro Plan, or (4) reconmmend denial. Metro Plan IV-3. However, the Metro
Pl an does not clearly state whether a proposed anendnent to a refinenent
pl an or |and use regul ati on nust occur contenporaneously with adoption of a
simlar Metro Plan amendnent or can occur at a later date. The section of
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It may be that practical difficulties or uncertainties
associated with adopting contenporaneous anmendnents to the
Metro Plan (which nust be adopted in identical form by three
jurisdictions) and to refinenent plans (which are adopted by
a single jurisdiction) are the reason for the conflict
resol uti on provision. In any event, we reject petitioner's
argunment that respondent commtted error in failing to anmend
the Md-Springfield Refinement Plan contenporaneously wth
the challenged Metro Plan anendnent.$8 The above noted
conflict resolution provision avoids any inpermssible
internal conmprehensive plan conflict during the tinme it
t akes i ndividual jurisdictions to act to make their
refinement plans conformto the Metro Plan or anendnments to
the Metro Pl an.

The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"The governing bodies erred in adopting the plan
amendnment which did not properly address and
denonstrate conpliance with Goal 9, Econony of the
State."

Petitioner contends that pursuant to Goal 9 (Econony of

the Metro Plan addressing Metro Plan anmendnents is silent about when
conform ng refinement plan anmendnents shoul d be adopt ed.

8Al t hough no party cites Springfield Devel opment Code (SDC) 7.040(2)(c),
it specifically provides that one of the criteria applied to detern ne
whether a Metro Plan anmendnent is classified as a "Major Metro Plan
Amendment " i s whether the anendnent "[c]reates a substantial inconsistency
between the Metro Plan and an existing Refinement Plan ** *p.;" Thi s
provi sion seens to recognize that a Metro Plan anendnent nmay create an
i nconsistency with a refinenent plan, requiring a subsequent refinenent
pl an amendnent to elimnate the inconsistency.
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the State) respondent was obligated to denonstrate that the
chal l enged plan anendnent does not |eave the city wthout
sufficient sui tabl e i ndustrially desi gnat ed sites.?®
Petitioner argues respondent relied on general statistics
and vague estimtes and failed to denonstrate that
redesi gnation of the subject property |leaves the Metro area
w t hout sufficient suitable industrial sites.

Respondent found that Goal 9 requires an inventory of
sufficient buildable acres of industrial |and, planned and
zoned for such use, to neet projected needs. Respondent
first found that the region has an excess of constraint free

i ndustrial |and.?10 Respondent then adopted the follow ng

9Goal 9 provides in part:

"Conprehensive Pl ans for urban areas shall

Tx % % *x %

" 3. Provide for at I|east an adequate supply of sites of
suitabl e sizes, types, locations, and service levels for
a variety of industrial and conmercial uses consistent
with plan policies * * *,

Tx % % % %"

10Based on a 1991 Draft Metro Area Industrial Lands Study, respondent
found the supply of industrially designated land in the Metro region is as
fol |l ows:

"Short-term supply: 1,947 acres
"Short-term demand: 228 to 410 acres
"Long-term demand: 650 to 1,170 acres
"Gross supply 4,039 acres
"Bui | dabl e supply 3,604 acres

Page 12



findi ngs addressing the inportance of the subject property's
availability for industrial use both on a | ocal and regional

| evel :

"[A] detailed and in-depth study of the site's
absolute and relative potential for industrial
devel opnent was conducted for the City of
Springfield in 1990 as part of the EDA Study.
This study concludes that the [subject property]
would require major off-site inprovenents, at a

cost of $2,000,000, raising overall devel opnent
costs to approxi mately $3, 600,000 or over $100, 000
per acre. The principal need is for an access

road to Interstate Connector [-105, access which a
nunber of otherwi se conparable sites in the region
al ready have. The study notes that the city's
resources for infrastructure are I|limted and
recomends that it concentrate themon its one or
two best sites, which do not include the [subject

property]. Even with such inprovenents, the study
finds that the [subject property] is so configured
that it wuld best be developed in phases,

elimnating its value as a single large site. The
study finds that the neighboring Gustina site
across Main Street to the South, is simlar in
many ways, as a large site in single ownership in
the same location, but that it can be devel oped at
far less cost in infrastructure inprovenents. The
study recommends that the southern end of the site
be devel oped commercially, as is proposed by the
appl i cant.

"The draft Industrial Lands Study also finds that
the nost |ikely projected |ong-term demand for
i ndustrial |and throughout the entire Metropolitan
Uban Gomth Area 'is estimted to be 650 acres.'
A less-likely scenario projects a long-term demand
of 1,172 acres. Springfield has half of the 48
100- percent constraint-free, short term sites.
West Eugene and West Springfield, which includes
t he [subject property], have the best supplies of

"Constraint free 1,688 acres" Record 112.

Page 13
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‘constraint-free i ndustri al sites t hat are
presently within a city and [are] well-served with
i nprovenents.' West Springfield has 627
i ndustri al acres, wth the 'fewest potentia
constraints and the npst constraint-free sites

(20) of al | regions and it Is generally
wel | -served by public i nprovenents.' West
Springfield' s current short-term supply exceeds
the '"nost likely' |long-term demand for the entire

Metropolitan Urban Growmh Area. Proj ected demand
for heavy industrial land is not anticipated in
the study.” Record 91.

In Hunmel v. City of Brookings, 16 O LUBA 1, 5 (1987),

we explained that a city may not, consistent with Goal 9,
amend its acknow edged conprehensive plan to reduce the
supply of industrially designated |and w thout considering
the effect of such an amendnment on the renmmining supply of
i ndustrially designated | and. Further, we determ ned that
such an anmendnent nust include consideration of the

suitability of the remaining industrially designated |and

for industrial use.

Petitioner offers no specific challenge to the above
gquoted findings or their evidentiary support. Applying the
anal ysis we required in Huimmel in this case, we concl ude the
above quoted findings are nore than adequate to denonstrate
conpliance with Goal 9. Before and after the anmendnent, the
Metro region and the City of Springfield have nore than
enough constraint free industrially designated |land to neet

proj ected denmand. The amendnment is therefore consistent
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with Goal 9.11
The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The governing bodies erred in adopting the plan
amendnment which did not properly address and
denonstrate conpliance wth Goal 11, Publ i c
Facilities and Services, and did not satisfy the
coordination requirenent of Goal 2, Land Use
Pl anni ng. "

Under Goal 11 (Public Facilities and Services)
respondent is required to "plan and develop a tinely,
orderly and efficient arrangenent of public facilities and
services to serve as a framework for urban and rura
devel opnent . " In response to an earlier proposal for
residential devel opnent of the subject property, issues were
raised concerning the ability of the school system to
accommodat e the 150 new students anticipated to be generated
by that proposal

Petitioner argues that wunder the <challenged plan

amendnment sufficient multi-famly units could be constructed

1lpetitioner al so suggests that respondent was required to and failed to
denonstrate that the need for the property for housing outweighs the need
for the property for industrial use and that respondent should have adopted
findings explaining why the |ower ranked industrially designated sites in
the City of Springfield could not be used to satisfy whatever housing needs
may exist. Respondent is not obligated under Goal 9 to explain why a | ower
ranked site was not chosen. Neither must respondent denonstrate that the
need for residential use of the property outweighs any need for industria
use. Respondent's obligation under Goal 9 is to assure that sufficient
suitable industrially designated land remains after the Metro Plan
anmendnent . So long as respondent denonstrates that such is the case, and
we conclude that it is, respondent is free to redesignate the subject
parcel for other than industrial use w thout violating Goal 9.
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to generate many nore than 150 new students. Petitioner
argues respondent erred by failing to find school facilities
will be adequate to accommpdate the potential student
popul ati on from devel opnent of the subject property under
t he proposed Metro Pl an di agram desi gnati ons.

In response to the initial concerns expressed about
school capacity, the applicant agreed to develop the
property wth housing for the elderly, which would not
i npact existing school facilities. | ntervenor City of
Springfield argues

"[1]t was clear that the mechanics of restricting
the residential wunits to affordable housing for
the elderly would be Ileft to the City of
Springfield through anmendnent of t he [ M d-
] Springfield Refinenment Plan, subsequent zoning,
and site review. " | nt ervenor City of
Springfield s Brief 12-13.

| ntervenor contends this manner of addressing the school
issue "was specifically endorsed by the attorney for
Petitioner before the Metro Policy Committee on June 13,
1991." Intervenor City of Springfield s Brief 13.

If petitioner's attorney had specifically agreed that
concerns about the inpact of developnent of the subject
property on school facilities would be resolved through
limtations to be inposed when the Md-Springfield
Refinement Plan and city zoning ordinance are anmended and
during site review, petitioner would not be permtted to now
take a contrary view in its appeal of the decision before

t hi s Board. Newconer v. Clackamas County, 92 O App 174,
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186-87, 758 P2d 369, nodified 94 Or App 33 (1988). However,
the statenment cited by intervenor to establish petitioner's
agreenent to this procedure does not show such agreenent.
We agree with petitioner that its argunent in the statenment
cited by intervenor is that the Metro Plan anendnment cannot
be conditioned to Ilimt the kind of housing, not that it
need not be so conditioned. We therefore consider whether
the chall enged decision adequately denonstrates conpliance
with Goal 11, with regard to school facilities.

The challenged findings sinply state, wthout any
further explanation, that schools are available. As far as
we can tell, there is no attenpt in the decision, the
supporting findings or el sewhere in the record to
denonstrate that school facilities are adequate or can
accommpdat e the students that would be generated if the the
property is fully developed to the maxinmm perm ssible
density with nulti-famly dwellings occupied with famlies
wi th school children. While there may well be other parts
of the Metro area where such a project could be accommodat ed
by existing school facilities, this area of the City of
Springfield apparently cannot.

I ntervenor City of Springfield cites several docunents
reflecting efforts made to reach a conprom se concerning the
proposal . Those docunents indicate the applicant agreed to
develop the property wth housing Ilimted to senior

citizens, using federal Fair Housing Act guidelines, and to
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adopt conditions, covenants and restrictions to limt the
housi ng units to senior citizens so that the school crowding
i ssue would be resol ved. However, as far as we can tell
the chal |l enged decision was not conditioned on devel opnent
of the property being so |imted and no conditions,
covenants and restrictions to that effect have been adopted
by the applicant. 12

The applicant did agree not to seek permts to devel op
the property until the City of Springfield had an
opportunity to anmend its Md-Springfield Refinenent PlIan. 13
There was a significant amount of discussion about various
limtations that the applicant agreed could be inposed on
t he devel opnent. The problemis that those conditions were
not inposed on the property as a part of the challenged
Metro Pl an anmendnent. Nei t her does the chall enged deci sion
require that such condi tions be i nposed pri or to
devel opnent, as part of required Md-Springfield Refinenment
Pl an amendnents, rezoning, site review or other appropriate

means. 14 In short, as petitioner argues, there is no reason

12A |ist of conditions proposed as a textual elenent of the challenged
Metro Plan diagram anendnent is included in the record. Record 551.
However, those conditions were not adopted as part of the challenged
deci si on.

13An unsigned copy of this agreement is included at Record 131. The
agreenent expired on February 3, 1992 and, in any event, does not linmt the
proposed nulti-fam |y housing to housing for the elderly.

14"t her appropriate neans" could include appropriate nonregulatory
measures, such as recorded covenants, conditions and restrictions, to
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the applicant and the City of Springfield could not,
consistent with the challenged decision, anend the M d-
Springfield Refinenment Plan and rezone the property to all ow

multi-famly residential devel opnent, wi thout regard to the

nunber of new students that would be generated. I n view of
the apparently limted existing school facilities in the
ar ea, respondent i's required to I npose sufficient

limtations to assure conpliance with Goal 11 now, or to
require as part of the challenged decision that such
limtations be inposed as part of the Md-Springfield
Refi nement Plan anendnents before developnent proceeds.
Respondent did neither.

Finally, we reject intervenor-respondent Good Nei ghbor
Care Center's suggestion in its argunents under the fourth
assignnment of error, that it is sufficient that the evidence
in the record denonstrates that it is nore |ikely than not
that the property wll be developed with housing units

limted to the elderly. VWhere a limtation is necessary to

assure that the devel opnent t hat is allowed by a
conprehensi ve plan anmendnent will conply with the statew de
pl anni ng goal s, nore than an expression of current
intentions by the applicant for a plan anmendnent is
required.

The third assignnent of error is sustained.

provi de the required assurances that the property will not be developed in
a way that violates Goal 11 school facility availability requirenents.
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FOURTH ASSI GNMENT OF ERROR

"The governing bodies erred in adopting the plan
amendnment wi t hout substantial evidence to support
t he change.”

Petitioner's substantial evidence challenge is not
clearly devel oped. To the extent petitioner contends the
chal | enged decision is not supported by substantial evidence
that the devel opnent allowed by the challenged Metro Plan
anmendnment will be adequately served by schools, we agree
However, nost of petitioner's evidentiary challenge is
directed at issues or findings that petitioner mkes no
attempt to denonstrate are critical to the challenged
decision and that we conclude are not critical to the
chal | enged deci sion. Lack of evidentiary support for issues
or findings that are not critical to the decision provides

no basis for reversal or renmand. Bonner v. City of

Portland, 11 Or LUBA 40 (1984).

For exanpl e, petitioner contends there is not
substantial evidence to show that there is a need to change
the Metro Plan designation from industrial at this tine.
Petitioner cites no |egal standard requiring such a

denmonstration and we are aware of none. See Neuberger .

City of Portland, 288 O 155, 170, 603 P2d 603, rehearing

den 288 Or 585 (1980). Simlarly, petitioner contends the
record shows respondent failed to consi der ot her

residentially zoned areas for the project, wthout citing
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any | egal requirement that respondent do so.1> 1d.

The fourth assignnent of error is sustained in part.

| NTERVENOR GOOD NEI GHBOR CARE CENTERS' ADDI TI ONAL GROUNDS
FOR AFFI RMANCE

I ntervenor Good Neighbor Care Centers points out
several somewhat unusual aspects of the decision challenged
in this appeal. The subject property is located in the City
of Springfield. The requested Metro Plan anendnent was
approved by the City of Springfield on August 19, 1991, and
that decision is not the subject of this appeal. Rat her
this appeal chall enges the Septenber 9, 1991 decision of the
City of Eugene, which, wunder the Metro Plan, was the
decision that made the challenged Metro Plan anendnent
(affecting property in the City of Springfield) final. See
Elliott v. Lane County, 2 O LUBA 240, 241 (1980). In view

of the above, intervenor offers the follow ng additional

bases for affirmng the City of Eugene's deci sion:

"1l. The City of Eugene has no authority to
| egislate the use of |ands |ocated outside of
the City of Eugene and inside the City of
Springfield.

"2. The City of Springfield lacks authority to
abdicate its legislative authority to the
| egi sl ative body of a neighboring city. As a
resul t, it retai ned full and final
| egislative authority concerning the subject

15petitioner's remaining arguments under this assignment fail to devel op
an argunment concerning the alleged |ack of evidentiary support or fail to
explain why the cited deficiency is critical to the decision. For those
reasons, they are rejected without further discussion.
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amendnent, notw thstanding anything to the
contrary in |ocal ordinances or the Metro
Pl an.

"3. The City of Eugene's authority with respect
to the City of Springfield s decision in this
case was |imted to requiring coordination
prior to Springfield s final decision. The
City of Eugene has the authority to enforce
its right to coordination through appellate
processes provided by state law, not Dby
exercising coordinate legislative authority
outside its territorial jurisdiction and
inside the territorial jurisdiction of a
nei ghboring city.

"4, The Springfield and Lane County ordinances
are neither directly nor indirectly under
review in this proceeding.

"5. The Springfield ordinance becanme final for
pur poses  of LUBA review upon adoption.
(Aug. 19, 1991).

"6. The time allowed by ORS 197.830(1) for
appealing the two earlier ordinances has
expired.

"7. The two unappeal ed ordinances must be
presuned to have correctly applied all
applicable land wuse ©policies based upon
substanti al evidence in the whole record.

"8. There is no intergovernnental agr eement
between the City of Eugene and the City of
Springfield in the record, or anywhere else,
that conveys or purports to convey such
| egislative authority, and none could."
(Enphasis in original.) | ntervenor Good
Nei ghbor Care Centers' Brief 24-25.

Assum ng wi t hout deciding that the above argunents have
merit, we have sone difficulty seeing how they could require
that we affirm the challenged decision. Rather, to the

extent they have any bearing on this appeal, they would
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appear to offer reasons why we should reverse or remand the
chal l enged decision or dismss this appeal. Intervenor Good

Nei ghbor Care Centers intervened only as a respondent, not

as a petitioner, and has neither noved to dism ss the appeal
nor filed a cross-petition for review seeking reversal or
remand of the chall enged decision. See OAR 661-10-10-050
661- 10- 075( 3) .

More inportantly, petitioner and intervenor City of
Springfield contend none of the above issues were raised as
an issue below and, pursuant to ORS 197.763(1) and

197.835(2), our scope of reviewis limted to issues raised

during the |ocal proceedings. See Boldt v. Clackanas
County, 107 Or App 619, 813 P2d 1078 (1991). | nt ervenor

Good Nei ghbor Care Centers does not contend that it raised
these issue during the |ocal proceedings, or that the
procedures required by ORS 197.763 were not provided by
respondent.

To the extent the issues intervenor Good Nei ghbor Care
Centers identifies could have any bearing on this appeal
they attack the jurisdiction or authority of the City of
Eugene to render the chall enged decision. We agree that,
unl ess such issues are raised during the |ocal governnent
proceedi ngs, under ORS 197.763(1) and 197.835(2), we |ack
authority to review such issues.

The city's decision is remanded.
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