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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
DON H. JOYCE,
Petitioner,
VS.
LUBA No. 91-220

MULTNOMAH COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
ARNOLD ROCHLI N,
| nt ervenor - Respondent . )

Appeal from Miul t nomah County.

James F. Hutchinson, Portland, filed the petition for
review and argued on behal f of petitioner.

John L. DuBay, Portland, filed a response brief and
argued on behalf of respondent.

Arnold Rochlin, Portland, filed a response brief and
argued on his own behal f.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLI NGTON
Referee, participated in the decision.

AFFI RMED 04/ 09/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner challenges a Miltnomah County Board of
Comm ssioners order denying conditional use approval for a
nonr esource dwel ling.
MOTI ON TO | NTERVENE

Arnold Rochlin noves to intervene in this proceedi ng on
the side of respondent. There is no opposition, and the
notion is allowed.
FACTS

Petitioner owns a 0.66 acre parcel zoned Miltiple Use
Forest - 19 Acre M nimm (MJF-19). The subject parcel is
| ocated on the west side of McNanee Road, approximtely 3/4
mle south of Hi ghway 30, and is surrounded by other MJF-19
zoned | and. Except for an adjoining 0.93 acre parcel, the
surroundi ng parcels (ranging in size fromless than an acre
to over 60 acres) are owned by Agency Creek Managenment
Conpany and are in comercial forest use. The surroundi ng
land and, by mstake, the subject parcel itself were
clearcut approximately a year ago.!? The surrounding |and
has been replanted with fir seedlings.

There are nine nonresource dwellings within one mle of
t he subject parcel. Only one is on land zoned MJF-19,

| ocated along Hi ghway 30. The reminder are on Rural

1The record indicates petitioner settled a claim for tinber trespass
based on this clearcutting. Record 16.

Page 2



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0 A~ W N B O © O N O OO M W N B O

Residential (RR) zoned |land, and are | ocated approximtely
1/4 to 3/4 mle to the southwest of the subject parcel

On May 7, 1991, petitioner applied for conditional use
approval for a nonresource dwelling on the subject parcel
After a public hearing, the county planning conm ssion
deni ed the application. On Septenber 23, 1991, petitioner
filed a notice of review to the board of conm ssioners.
Record 37. The notice of review was acconpani ed by exhibits
whi ch included several photographs of homes or building
sites, a map and petitioner's affidavit explaining that the
| ocati ons shown in the photographs are depicted on the map.
Record 27-35, 42-43.

The board of comm ssioners conducted a de novo
evidentiary hearing on October 22, 1991, at the concl usion
of which it mde a tentative oral decision to deny the
application. On Novenber 1, 1991, petitioner requested
"reconsi deration" because the above nentioned map and
phot ographs allegedly "were not provided to the [board
menbers] for review prior to and during the applicant's

appeal presentation” at the October 22, 1991 heari ng.

Record 12. The board of comm ssioners did not reopen the
heari ng. On Novenber 26, 1991, the board of comm ssioners
adopt ed t he chal | enged or der denyi ng petitioner's

application.

DUE PROCESS

Under the heading "Denial of Due Process," petitioner

Page 3



[ERN
QUOWoO~NOUITR~WN ~

NN NN NN R R R R R R R R R
o 00 A W N RBP O © 0 N O o bh W N R

ar gues:

"By denying Petitioner's application w thout
considering all of +the evidence submtted by
Petitioner, and by later refusing to allow
Petitioner to present said evidence wth [an
adequate opportunity] to explain its inportance,
[respondent] has denied Petitioner his right to
use his property, wthout due process of |aw.
This action is a violation of the Fourteenth
Amendment of the United States Constitution.”
Petition for Review 12.

At oral argunment, petitioner explained that the "evidence"
referred to in the above quote is the map and photographs
submtted with petitioner's notice of review, and which
petitioner contends the county comm ssioners failed to
revi ew,

This Board has stated on nunerous occasions that it
will not consider clains of constitutional violations where
the parties raising such clainms do not supply | egal argunent

in support of those clains. Torgeson v. City of Canby, 19

O LUBA 511, 519 (1990); Van Sant v. Yamill County, 17

Or LUBA 563, 566 (1989); Cheneketa Industries Corp. v. City

of Salem 14 O LUBA 159, 165-66 (1985); Mobile Crushing

Conpany . Lane County, 11 O LUBA 173, 182 (1984).

Accordingly, we decline to consider petitioner's unsupported

clai m of denial of due process.?

2\ note, however, that petitioner's request for “reconsideration"
states that the map and photographs acconpanying petitioner's notice of
review were "frequently referred to" in petitioner's oral testinony before
the board of comm ssioners. Record 12. Petitioner also concedes that the
original map and photographs were present in the hearing room in the
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SECOND ASSI GNMVENT OF ERROR

"The County's decision denying Petitioner's |and
use approval for conditional use permt was not
supported by substantial evidence in the whole
record.”

Mul t nomah County Code (MCO) 11.15.2172(C) (3)
establishes the follow ng approval standard for nonresource

dwellings in the MJF-19 zone:

"[The] dwelling, as proposed, is conpatible wth
the primary uses as listed in MCC 11.15.2168 on

nearby property and will not interfere with the
resources or the resource nmanagenment practices or
materially alter the stability of the overall |and

use pattern of the area.”

The county concl uded:

"[T] he proposal does not satisfy all approval
criteria [as] required by MCC 11.15.2172(C). The
* * * proposal is inconpatible with the comrerci al
forest uses of the surrounding area. Al of the
property within the 500 foot notification area,
with the exception of the 0.93 acre parcel noted
above and a 0.54 acre parcel in the ownership of
Portland General Electric, are in one single
ownership and managed for comrercial forestry
pur poses. [ D] evel opment of this 0.66 acre parce

wit h a non-resource rel at ed single fam |y
residence, only 30 feet from comrercial forest
properties, would alter the stability of the
commer ci al forest |and use pattern of t he
surroundi ng area."” Record 8.

Petitioner argues the above quoted determ nation of

nonconpliance with MCC 11.15.2172(C)(3) is not supported by

custody of the county planner, during the board of conm ssioners' hearing,
and that petitioner has no know edge that copies of these documents were
not provided to the individual board nmenbers in their appeal packets for
the October 22, 1991 hearing. It is therefore difficult to understand the
basis for petitioner's <contention that he was denied an adequate
opportunity to present his evidence.
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substantial evidence in the record. Petitioner concedes the
primary use of the land surrounding the subject parcel is
commercial forestry. However, petitioner argues his own
testinmony and that of a county planner establish that the
conflicts between the proposed dwelling and tinber
managenent practices on surrounding property would be
mnimal, and that the overall land use pattern in the area
is mxed residential and resource uses.3 Petitioner also
argues that contrary testinony by intervenor and another

i ndi vidual was controverted by that of the county planner

3To the extent petitioner also argues the county's decision is not
supported by substantial evidence because the board of conm ssioners failed
to review the map and photographs which petitioner contends denonstrate
that the overall land use pattern of the area is mxed resource and
residential, we note the only evidence cited by petitioner to support this
contention is a Novenber 6, 1991 letter froma county planner responding to
petitioner's request for "reconsideration" as foll ows:

"W will recommend to the Board [of Commissioners] that [it]
not reconsider the matter. * * * The evidence you refer to in
your letter of November 1 was available at the hearing, as was
the entire case file. You made reference to that evidence in
your presentation before the Board, thereby, nmaking it a part
of the record. All parties had the opportunity to exam ne the

file if they desired. Therefore, we do not feel that
[petitioner] was denied a fair consideration of his position."
Record 11.

We have previously stated the |ocal decision maker is not required to
denonstrate that it considered all evidence in the record. Angel v. City
of Portland, O LUBA ___ (LUBA No. 91-192, February 14, 1992),
slip op 6; Kellogg Lake Friends v. City of MIwaukie, 16 O LUBA 755, 765
(1988). Rat her, the burden is on petitioner to establish that the board
menbers failed to consider the evidence in the record. See Toth v. Curry
County, __ Or LUBA ___ (LUBA No. 91-070, Decenber 20, 1991), slip op 9-10.
Petitioner fails to do so. The above quoted letter was witten al nost
three weeks before the board of comm ssioners adopted its final decision
and, in any case, does not purport to state that the county comr ssioners
had not considered petitioner's map and photographs.
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and petitioner.

I n chal I engi ng t he county's determ nati on of
nonconpliance wth MCC 11.15.2172(C)(3) on evidentiary
grounds, it is not sufficient for petitioner to show there
is substantial evidence in the record to support his
posi tion. Rat her, the "evidence nust be such that a
reasonable trier of fact could only say petitioner's

evi dence should be believed." Morl ey v. Marion County, 16

Or LUBA 385, 393 (1988); MCoy v. Mrion County, 16 Or LUBA

284, 286 (1987); Weyerhauser v. Lane County, 7 O LUBA 42

46 (1982). In other words, petitioner must denonstrate that
he sustained his burden of proof of conpliance with the

applicable standard as a matter of law. Jurgenson v. Union

County Court, 42 O App 505, 600 P2d 1241 (1979);

Consolidated Rock Products v. Clackamas County, 17 O LUBA

609, 619 (1989).

We have reviewed the evidence in the record cited by
the parties. Record 15-16, 27-35, 42-43, 83-85, 89-89a, 94,
111-13. That evidence shows that the proposed dwelling
woul d be located on a 0.66 acre parcel surrounded by | and
zoned MUF-19 and al nost exclusively in one commercial forest
owner shi p. It would not be possible for the proposed
dwelling to conply with the county's desired 200 foot set

back from adjoining comrercial forest wuses.? There is

4Wth certain exceptions not relevant here, MCC 11.15.2172(C)(5)
requires nonresource dwellings in the MJF19 zone to have "building
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conflicting evidence as to the inpacts of the surrounding
commercial forest operations and the proposed dwelling on
each other. The only other nonresource dwelling in the area
on land zoned MJF-19 is a dwelling which predates the MJF-19
zoning and is |ocated at the corner of MNanee Road and
H ghway 30. The other nonresource dwellings to the
sout hwest of the subject parcel, indicated on petitioner's
maps and photographs, are in an RR zoned area, and are on
parcels significantly |arger than the subject parcel. There
is conflicting evidence as to the effect of the proposed
dwelling on the stability of the existing |and use pattern.
The choice between conflicting believable evidence

bel ongs to the local governnent decision nmaker. W ssusik v.

Yarhi || County, O LUBA ___ (LUBA No. 90-050,

Novenber 13, 1990), slip op 19; Vestibular Disorder Consult.

v. City of Portland, 19 O LUBA 94, 103 (1990). In this

case, we cannot say a reasonable decision naker could only
beli eve the evidence relied on by petitioner.
The second assi gnnent of error is denied.

FI RST ASSI GNMENT OF ERROR

"The County, by denying Petitioner's conditional
use permt, in violation of Article I, Section 18
of the Oregon Constitution, and the Fifth and
Fourteenth  Amendnents of t he Uni ted St ates
Constitution took, wi t hout paymnment of j ust
conpensation, the private property of Petitioner
by rendering it useless by disallowing the only

set backs of at least 200 feet ** * from all property |ines, wherever
possibler.;" (Enphasis added.)
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econom cally feasible use * * *,

Petitioner contends the county's decision to deny a
conditional wuse permt for a nonresource dwelling on the
subject property is a "taking" w thout just conpensation in
violation of the Oregon and United States Constitutions.
Petitioner argues there is uncontroverted evidence in the
record that there is no other economcally viable use for
t he subject parcel. Record 14, 43.

In Dolan v. City of Tigard, O LUBA _ (LUBA No.

90- 029, January 24, 1991), slip op 14-18, we explained that
constitutional "t aki ng" cl ai ns are not ripe for
adj udi cation, under either the Oregon or United States
Constitution, if a property owner has not used avail able
adm ni strative procedures to seek devel opnent approval for
t he subject property. We specifically noted that Oregon
appellate courts have required property owners to seek
quasi -judicial plan and zone map anmendnents and potentially
avail able conditional use permts before pursuing clains
that |ocal regulations effect an unconstitutional "taking"

of their property. Fifth Avenue Corp. v. Wshi ngton County,

282 Or 591, 614-21, 581 P2d 50 (1978); Dunn v. City of

Rednond, 86 O App 267, 270, 739 P2d 55 (1987); see also
Sabin v. Cl ackamas County, O LUBA _ (LUBA No. 90-077,

Sept enber 19, 1990), slip op 17-18. We concluded in Dol an
that a property owner nust seek relief through available

vari ance processes before pursuing either a federal or state
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regul atory taking claim

Here, petitioner has sought neither quasi-judicial plan
and zone nmap anendnents, variances nor conditional use
approval for wuses other than a nonresource dwelling.?
Rat her, petitioner asks us to find that he is not required
to seek relief through such processes, and to conclude a
taki ng exists, because according to petitioner, the record
establishes that there is no economcally viable use for the
subj ect parcel other than the proposed nonresource dwelling.
However, the only evidence in the record cited in support of
petitioner's contention consists of statenents by petitioner
and his attorney that the parcel is not suited for any use
other than a nonresource dwelling. Such unsupported
assertions are not a sufficient basis for excusi ng
petitioner from the requirenent that he seek approval for
other permtted or conditional uses potentially allowed in
the MJF-19 zone before pursuing a taking claim Furt her,
even if petitioner's contention that the subject parcel can
only be used for a nonresource dwelling were correct, that
woul d not excuse petitioner from the requirenment of seeking

a quasi-judicial plan and zone nmap anendnent prior to

SFor instance, other conditional uses allowable in the MJF-19 zone
i nclude conmunity service uses, comercial processing of forest products,
feed lots, raising fow, swine or fur-bearing animals, and dog kennels.
MCC 15.22.2172(B).
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pursuing a taking claimé®

Because petitioner has not pursued relief potentially
avail abl e through approval of other uses under the existing
MJUF- 19 zone, or quasi-judicial plan and zone map anendnents,
petitioner's state and federal taking clains are not ripe
for review

The first assignnment of error is denied.

0o N o o A~ w N Pk

The county's decision is affirnmed.

6We realize that such plan and zone nmap anendments might also require
exceptions to one or nobre Statew de Planning Coals. However, such goal
exceptions are simlar in nature to variances and, |ike variances, nust be
sought before a taking claimis ripe.
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