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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

PATRI CI A A, WELLS,

Petitioner,
LUBA No. 91-120
VS.
FI NAL OPI NI ON

CLACKAMAS COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

Jon S. Henricksen, d adstone, filed the petition for
review and argued on behalf of petitioner.

M chael E. Judd, Oregon City, filed the response brief
and argued on behal f of respondent.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 06/ 29/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeal s a county or der denyi ng her
application for a conditional use permt for a 9 hole golf
course in the General Agricultural District (GAD), an
excl usive farm use zone.
FACTS

The subject property consists of 59 acres. It is
devel oped with a house, barn, water tower and woodshed. Two
acres of the subject property are classified by the U S
Soil Conservation Service (SCS) as containing Class | soils,
five acres are classified as containing Class |1l soils and

t he bal ance of the parcel is classified as containing Class

Il soils. Most of the property is planted in unmanaged
nursery stock. To the north and west the subject property
is bordered by roads. To the east and southeast is an 18

hole golf course and an approved but wunfinished 9 hole
addition to that golf course. The properties surrounding
t he subject parcel are zoned GAD.

FI RST ASSI GNMENT OF ERROR

"The county erred in concluding that the proposed
use conflicts wth the overriding goal of
preserving agricultural lands to the extent [that]
t he proposed use shoul d be denied.”

Cl ackamas County Zoning and Devel opnment Ordi nance
(ZDO) 1203.01 provides several standards applicable to

approving a conditional wuse permt in the GAD zoning
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district. The challenged decision determ nes that
petitioner's application is consistent with all criteria
except one -- ZDO 1203.01E. ZDO 1203.01E requires a

determ nati on that:

"The proposal satisfies the goals and policies of
t he Conprehensive Plan which apply to the proposed
use."

The hearings officer determned the proposal i's
consistent with some Clackamas County Conprehensive Plan
(plan) goals and policies, but that it violates others.
Specifically, the hearings officer determ ned the proposal

violates (1) the plan Agricultural goal to preserve

agricultural land, (2) the plan Agricultural policy 3
requiring "al l agricul tural areas” to conti nue
"unencunbered" by "activities/land uses" unrelated to

agriculture in order to "ensure productive farm land," (3)
the plan Historic Landmarks, Districts and Transportation
Corridors goal to preserve historic and cultural county
resources, and (4) the plan Parks and Recreation plan goa
requiring provision of land facilities and prograns neeting
the recreational needs of the county. Record 5-6. However,
the hearings officer gave greatest weight to the plan

Agricultural goal to preserve agricultural |and, stating:

"* * * on balance, this application is not
consistent with the Goals and Policies of the plan
whi ch are applicable. The proposal is consistent
with sone applicable Plan provisions, but it is in
conflict with others. Most inportantly, it is in
conflict with the provisions of the Agricultural
Sections of the Plan which deal with the
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preservation and protection [of] agricul tural
| ands. It is appropriate to bal ance these Goals
and Policies which are furthered against those
Goals and Polices which are in conflict in order
to reach a conclusion as to whether the proposal
is consistent, overall. Any such bal anci ng nust
be done keeping in mnd the overriding policy of
the and use |laws of this state and this county to
preserve agricultural |ands for agricultural use.

Al though there s a denonstrated need for
addi tional golf courses to neet the recreational
needs of the county, in balancing the conpeting

interests and goals as to this application, this
application is in conflict with the nost inportant
of the applicable Goals and with the Plan as a
whol e.” Record 6.

Petitioner contends these findings give inappropriate
enphasis to the plan Agricultural goal to preserve
agricultural land, and argues it was inappropriate for the
county to consider the plan Agricultural goals and policies
in determ ning whether the proposed golf course should be
appr oved.

I n Waker Associates, Inc. v. Clackamas County, 111 O

App 189, __ P2d ___ (1992) (Waker), the Court of Appeals
affirmed this Board's determnation that identical county
findi ngs denying an application for a conditional use permt
for a golf course in the county's GAD zoning district, were

erroneous. I n Waker, the Court of Appeals held:

"We agree that the hearings officer's reasoning
appears to focus on the first of the agricultura
goals -- preservation of agricultural land -- to
the exclusion of the others. We, therefore, also
agree with LUBA that a remand to the county is
necessary for a reinterpretation or reapplication
of t he goal s t hat denonstrat es t hat due
consi derati on has been given to all of them * *
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*"  Waker, supra, 111 Or App at 193.

Simlarly, here the county nust reevaluate or reapply
the plan goals and policies to establish that "due
consideration” is given to all of the applicable plan goals
and policies. One final poi nt merits conmment .
Petitioner argues the county should not have relied on SCS
soils data to evaluate whether the subject Jland is
agricul tural land to be protected under the plan.
Petitioner contends the county should have relied upon the
evidence of her expert who relied upon the Land Use
Evaluation and Site assessnment (LESA) nodel devel oped by
Oregon State University. Petitioner maintains that while
the LESA study of the subject property confirnms the soils
are good agricultural soils, the LESA study al so considered
surroundi ng nonfarm uses! and the size of the subject parcel
in concluding the parcel is marginal farm |l and.

We disagree with petitioner that the county is required
to rely on the LESA study or to determ ne the subject parcel
does not consist of protected "agricultural land." The plan

specifically defines agricultural |ands as:

"* * * those of predomnantly Class I-1V soils as
identified by the U S. Soil Conservation Service
or as defined in nore detailed data; and other
| ands which are suitable for farm use due to soi

fertility, suitability for grazing, climactic

lin applying the LESA nodel, petitioner's expert assumed that hones on
20 acre parcels zoned GAD in the area are "nonfarn dwellings, an
assunption the county disputes.
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conditions, existing or future potential for
irrigation, land use patterns, accepted farmng
practices or are necessary to permt farmng
practices to be undertaken on adjacent or nearby
| ands." Plan Land Use Definitions 3.

Because the subject parcel consists of primarily Class I

soils, with some Class | and Class IIl soils, the parcel
clearly neets at | east one of the definitions of
agricultural land in the county plan. Further, that
petitioner's expert concluded the subject par cel IS

"marginal" farmland, is not the equivalent of establishing
the parcel is not agricultural Jland wunder the county
definition quoted above. We conclude the county properly
determ ned the subject parcel is agricultural |and.

The first assignnent of error is sustained, in part.

SECOND ASSI GNMVENT OF ERROR

"Respondent erred in finding that the proposed use
woul d conflict with the Historic Site Goal of the
Conmpr ehensi ve Pl an, and parallel provisions of the
ZDO, by (1) basing its decision on inadequate
findings, not supported by substantial evidence

and (2) msconstruing the applicable l|aw and
acting in violation of the zZDO. "

Under this assignnment of error, petitioner argues the
county erroneously concl uded t he subj ect property
constitutes an “"intact farm conplex" and, t herefore
qualifies as a cultural and historic resource to be
protected under the plan Historic Landmarks, Districts, and
Transportation Corridors goal to "preserve the historical
archaeol ogical, and cultural resources of the County”

(cultural resources goal).
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The chal |l enged deci si on determ nes:

"[The structures on the subject parcel] have been

i ncl uded in t he Cl ackamas County Cul tur al
Resources Inventory as the WIIliam Koellernmeier
Farm Because the County has not determ ned

whether this farnmstead should be designated and
zoned as an Historic Landmark, [ZDQ 707.04 * * *
requires interim protection of the inventoried
structures through a review process as set forth
in zZDO 707 * * *." Record 3.

Concerning the proposal's conpliance with the cultura

resources goal, the <challenged decision determ nes the
fol |l ow ng:
"[The cultural resources goal is applicable]
because of t he presence of t he WIIliam

Koel | ernei er Farm Al t hough [ZDO] 707 contains a
review process to determ ne the inpact of proposed
devel opment on historic structures, it is apparent
to the hearings officer t hat the historic
significance and value of this property is as a
farnmstead, and that devel opnent of a golf course
on this property would dimnish that historic and
cultural value." Record 6.

The cultural resources goal is inplenmented by specific
pl an policies requiring the county to inventory historic and
cultural resources and to protect those resources. As
indicated in the chall enged decision, the county has adopted
an inventory of historic resources (inventory), and the
subject parcel is listed as a historic resource on that
inventory. Record 81-94. ZDO 707 establishes a particul ar
process for designating as Historic on the plan mp and

zoning districts, those areas listed on the inventory as
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containing a specific historic resource.?2 Once an area is
desi gnated and planned Historic, it is subject to particul ar
protective neasures under ZDO 707. In addition, ZDO 707.04
provides a specific "review' nmechanism to provide interim
protection to areas listed on the inventory as having
hi storic significance, but not yet planned and zoned
Hi storic.

Thus, while it is not clear how the county's interim
protection nechanisns are to function, as a practical
matter, it is nevertheless clear that the cultural resources
goal is inplemented by ZDO 707 and is not intended to
i ndependently apply to individual devel opnent acti ons.
Consequently, the cultural resources goal does not apply
directly to the proposal. Rat her, the county nust protect
inventoried historic and cultural resources, not designated
or zoned Historic, through the specific interim protection
procedures outlined in ZDO 707.04. Accordingly, we agree
with petitioner that it is erroneous for the county to
consider the cultural resources goal in the balance of
determ ni ng whether the proposal conplies with plan goals
and polici es.

The second assi gnnent of error is sustained.

The county's decision is remanded.

27DO 707 contains three Historic plan designations and zoning districts:
Hi storic District," "Historic Corridor," and "Contributing Resource." For
convenience, we refer to these collectively in this opinion as sinply the
"Historic" plan map designation and zoning district.
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