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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

EDWARD NI EDERVMEYER
Petitioner,
VS.

CLACKAMAS COUNTY,

N N N N N N N N N N N N N N N

Respondent, FI NAL OPI NI ON
AND ORDER
and
VI OLA- FI SCHER' S M LL COVMUNI TY
PLANNI NG ORGANI ZATI ON,
| nt ervenor - Respondent . )

Appeal from Cl ackanmas County.

Frank Josselson, Portland, filed the petition for
review on behalf of petitioner. Wth himon the brief was
Jossel son, Potter & Roberts.

M chael E. Judd, Oregon City, filed a response brief on
behal f of respondent.

Jacqueline Tommas, Estacada, filed a response brief on
behal f of intervenor-respondent.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLINGTON,
Referee, participated in the decision.

AFFI RMED 06/ 23/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county hearings officer decision
interpreting the Clackamas County Zoning and Devel opnent
Ordi nance (ZDO).1
MOTI ON TO | NTERVENE

Viol a-Fischer's MII Community Planning Organization
moves to intervene in this proceeding on the side of
respondent. There is no objection to the notion, and it is
al | owed.
FACTS

Petitioner owns a 240 acre parcel zoned Farm Forest 10
Acre (FF-10). Petitioner applied to the planning director
for an "[i]nterpretation of [the ZDO to determ ne whether
Pl anned Unit Devel opnents are permtted in the FF-10 zoning
district." Record 113. The planning director issued a

deci sion that all PUDs [are] flexible |ot developnents
whi ch are excluded from being developed in the FF-10 zoning
district * * *_" Record 66. Petitioner appealed to the
heari ngs officer. After a public hearing, the hearings

officer issued the foll ow ng decision:

lunder ZDO 1304.01, the county board of conmssioners nmy review a
hearings officer's decision on an application for a ZDO interpretation, if
an appeal is filed. Petitioner filed such an appeal, and the board of
commi ssioners declined to review the hearings officer's decision.
Petitioner challenges the board of conm ssioners' decision in LUBA
No. 92-089. However, no separate issues concerning the board of
comi ssi oners' decision are presented in this consolidated appeal
proceedi ng.
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"The ZDO is interpreted to the effect that a
Pl anned Uni t Devel opnment subdi vi si on under
[ZzDOQ] 1013 which proposes developnent of lots
smaller than the 10 acre mninmum lot size
permtted in the FF-10 zoning district constitutes
a Flexible Lot Size devel opnent, and is prohibited
by [zZDO 1014.04(B)(3)." Record 17.

DECI SI ON

The sole issue presented in this appeal is whether the
above quoted interpretation of the ZDO by the hearings
officer is correct. W first set out the relevant ZDO
pr ovi si ons.

ZDO 301 is the FF-10 district. ZDO 301.07(B) provides
that the mnimum lot size in the FF-10 zone is 10 acres.
ZDO 301.08(B) provides that subdivisions in the FF-10 zone
shal |l be devel oped as Pl anned Unit Devel opments (PUDs), when
the criteria of zZDO 1013.02 are net.2 ZDO 902 is entitled
"Lot Size Exceptions and Modifications.” ZDO 902.01(A)(2)
provides that |and cannot be divided into parcels or |lots
smal ler than the |ot size requirement of the applicable
zoning district, except when the lot is wthin a PUD
approved under ZDO 1013 or a Flexible Lot Size devel opnent
under ZDO 1014. 04(B).

ZDO 1013 ("Planned Unit Developnent”) explains the

27DO 1013.02 ("[PUD] Area of Application") states (1) PUDs may be
devel oped on parcels suitable and |arge enough for devel opnment as a PUD
under ZDO 1013, and (2) low density and rural residential devel opnents

shall be devel oped as PUDs when | ocated on sites |arger than one acre which

contain nore than a specified amunt of designated open space or when in a
| ow density residential zone and nore than 20 percent attached dwelling
units are proposed.
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pur pose of PUDs and sets out the allowed uses and standards
for approval of PUDs. ZDO 1013.06(A)(3)(b) includes the

followi ng standard for "density of devel opnent” in PUDs

"Individual Iot size is wunrestricted, provided
that the overall density of the devel opnent does
not exceed the density allowed by the zone in
whi ch the devel opnent is |located."”

ZDO 1013.07 provides that PUDs creating new lots shall be
processed as subdivisions or short subdivisions, depending
on the nunber of |ots created.

ZDO 1014 is entitled "Design Standards for Land
Di vi si ons. " ZDO 1014.02 provides that the standards of
ZDO 1014 "apply to all subdivisions, short subdivisions,
maj or partitions and m nor partitions Wi t hin t he
uni ncorporated area of Clackamas County." ZDO 1014. 04( B)
("Flexible Lot Size Developnents”) provides that |[|and
divisions may include lots smaller than the m ninum |l ot size
permtted by the applicable zoning district in certain
ci rcunst ances. On Decenber 12, 1990, the follow ng
provi si on was added to ZDO 1014. 04(B):

"In the RA-2 zone the smallest lot shall be at
| east one (1) acre. In the RRFF-5 zone the
smal lest lot shall be at least two (2) acres.
Fl exi ble | ot size devel opnents are not allowed in
the FF-10 zone." (Enphasi s added.) ZDO
1014.04(B)(3).

Petitioner interprets the challenged decision to say
that all PUDs are prohibited in the FF-10 zone. Petitioner
argues this interpretation is incorrect because it nmakes a

nullity out of ZDO 310.08(B), which expressly permts PUD
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subdi visions in the FF-10 zone. Petitioner also argues this
interpretation needlessly <creates a conflict bet ween
ZDO 1013.06(A)(3)(b), which says individual |ot size in PUDs
is unrestricted, and ZDO 1014.04(B)(3), which states that
flexible | ot size devel opments are not allowed in the FF-10
zone. According to petitioner, these provisions can be
harnoni zed if it is recognized that PUDs are subject only to
t he provisions of ZDO 1013, and not to the flexible |lot size
devel opnent provisions of ZDO 1014. 04(B).

The county disputes petitioner's view that t he
chal l enged decision interprets the ZDO to prohibit all PUDs
in the FF-10 zone. The county points out that not all PUDs
include the creation of individual lots smaller than the
m ni mum | ot size of the applicable zone. The county argues
that the PUD process can also be used to allow types of uses
whi ch are not otherw se allowed in the subject zone, such as
commercial facilities wunder ZDO 1013.05, or to obtain
modi fi cati on of ot her devel opnent st andar ds of t he
applicable zone, such as setback requirenents under
ZDO 1013.06(A)(6). Thus, according to the county, under the
ZDO not all PUDs are flexible |ot size devel opnents and not
all flexible |ot size devel opnents are PUDs. However, where
a PUD would create new lots smaller than the |lot size
requi rements of the applicable zone, it is also a flexible
lot size developnent subject to the requirenents of

ZDO 1014. 04(B).
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We agree with the county that the chall enged deci sion
does not interpret the ZDO to prohibit all PUDs in the FF-10
zone, but rather only to prohibit PUDs which would create
i ndividual lots less than 10 acres in size. Therefore, the
county's interpretation does not conflict W th
ZDO 301.08(B). We also agree with the county that wunder
ZDO 1014. 02, ZDO 1014, including the flexible 1lot size
devel opment provisions of ZDO 1014.04(B), applies to all
subdi vi si ons, including PUDs which create new |ots. Wth
regard to PUD subdivisions in the FF-10 zone, the county
correctly interprets t he nor e recently adopt ed
ZDO 1014.04(B) (3) limtation on flexible | ot Si ze
devel opnents in the FF-10 zone as an exception to the
general provision of ZDO 1013.06(A)(3)(b) that individual
ot size in PUDs is unrestricted.

The assignnent of error is denied.

The county's decision is affirmed.
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