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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
MARGE DAVENPORT,
Petitioner,
VS.
LUBA No. 92-078

CITY OF Tl GARD,
FI NAL OPI NI ON

N N N N N N N N N N N

Respondent , AND ORDER
and
TRI AD Tl GARD LI M TED PARTNERSHI P, )
and ROSS WOODS, )
Intervenors-Respondent? )

Appeal from City of Tigard.

Richard M Whitman, Portland, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Ball, Janik & Novack.

Tinothy V. Rams and M chael C. Robinson, Portland,
filed the response brief. Wth them on the brief was
O Donnell, Rams, Crew & Corrigan. M chael C. Robinson
argued on behalf of respondent.

Stephen L. Pfeiffer, Portland, represented intervenors-
respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RMED 8/ 11/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal an amendnent to the Tigard

Conpr ehensive Plan (TCP) Transportation Map.
MOTI ON TO | NTERVENE

Triad Tigard Limted Partnership and Ross Wods nove to
intervene on the side of respondent. There is no opposition

to the nmotion, and it is all owed.

FACTS
The chall enged decision adopts |egislative anmendnents
to the TCP Transportation Map. The decision provides as

foll ows:

"The City Council hereby amends the [TCP]
Transportation Map by 1) designating Naeve Street
a local street, 2) establishing a new extension
for 109th Avenue from its current term nus south
of Murdock  Street to Pacific Hi ghway; t he
extension would curve across the south slope of
Little Bull Mountain, crossing Naeve Street west
of The Fountains condom niuns and neeting Pacific
Hi ghway opposite the existing intersection of
Royal ty Parkway, 3) designating 109th Avenue as a
m nor col | ect or between Canterbury Lane and
Pacific Hi ghway, * * * 4) establishing a |ocal * *
* street [the Sattler Street Extension], to
connect between 100th and 109th Avenues at a
| ocation north of Hoodview Drive, and 5) add
Conpr ehensi ve Pl an Transportation Map Notes #9 and
#10, as shown in Exhibit ["C]." (Enphases in
original omtted.) Record 11

e revi ewed and r emanded simlar amendnent s in

Davenport v. City of Tigard, O LUBA __ (LUBA Nos. 91-

133 and 91-137, January 28, 1992) (Davenport 1). Fol | owi ng

our remand, the city revised the anendnents in several
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respects, conducted an additional public hearing, and
adopted the di sputed anendnents, and supporting findings.1!

FI RST ASSI GNMENT OF ERROR

In Davenport I, we remanded the city's decision for

failure to adopt findings establishing that the chall enged
decision would not affect Goal 5 (Open Spaces, Scenic and
Hi storic Areas, and Natural Resources) resource sites
i ncluded on the TCP inventory of Goal 5 sites. W explained
that if the proposal will conflict with inventoried Goal 5
sites, the city nmust denonstrate such conflicts wll be
resolved in accordance with the requirenents of that Goal
and OAR 660, Division 16.2 On remand, the city adopted
findings that the TCP Transportati on Map anmendnents wi |l not
conflict with inventoried Goal 5 sites.

Under her first assi gnnment of error, petitioner
contends the city ignored two inventoried Goal 5 sites and
effectively revised its Goal 5 resource site inventory to

avoi d addressing the inpacts on two ot her sites.

1The present amendnents differ from the prior anendments in two ways.
First, in the city's prior decision the Sattler Street Extension (item
nunber 4 in the text) was designated as a mnor collector street rather
than as a |ocal street. Second, the contents of TCP Transportation Map
Notes #9 and #10 have been changed. The provisions of prior TCP
Transportation Map Note #10 were one of the bases for our remand.

20MR 660, Division 16 establishes a process whereby Goal 5 resource
sites nmust be inventoried, conflicting uses and their consequences
i dentified, and a program adopted to resolve those conflicts.
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A. The City's Goal 5 Inventory

An under | yi ng problem in assessing the city's
explanation for why it believes no Goal 5 resource sites
wll be affected by the adopted TCP Transportation WMap
amendnents is that the witten descriptions of t he
inventoried Goal 5 resource sites are not precise. Nei t her
are the rel evant maps, which are at a scale of 1 inch equals
1,200 feet. Therefore, the precise location and extent of
inventoried Goal 5 sites is anbi guous.

The above sources of anbiguity are conpounded by the
TCP's lack of clarity in identifying precisely what portion
of the TCP the city intends to constitute the inventory of
Goal 5 resource sites. Volune 1 of the TCP is identified as
the TCP Resource Docunent. The Natural Features and Open
Space section of that docunent is included at pages [|-17
t hrough 1-114. Pages 1-17 through [-52 include both maps
and textual discussion of natural hazards and resources.3
Pages |-53 through I-114 are designated as an appendi x. The

first eight sections of the appendi x provide information on

3TCP 1-33 is a topographical map showi ng the approximate |ocation of the
Little Bull Muntain Sunmit. TCP I-39 is a nap showi ng vegetation. That
map shows the area ultimtely identified by the city as the Little Bull
Mountain Natural Forest as including nostly coniferous forest, but also
including a smaller deciduous and m xed deciduous and coniferous forest.
The map al so shows additional areas of coniferous forest south and east of
the area the city identified as the Little Bull Muntain Natural Forest.
Little Bull Muntain is described as a wildlife area. TCP I-40 The Little
Bull Mountain Sumrit is described as a particularly valuable scenic and
wildlife area suitable for preservation, through fee purchase if necessary.
TCP 1-42, 1-43. We discuss the Little Bull Muntain Natural Forest and
Sunmit in nore detail bel ow.
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hydr ol ogy, fl oodplains and wetlands, geol ogy, groundwater,
soils, existing vegetation, wldlife and parks. TCP |I-53 to
| - 93. The portion of the appendix beginning on [-94 is
entitled "ESEE."4 Appendix 1-94 to |1-96 appears to be a
very general i nventory, conflict i dentification, ESEE
anal ysis and program deci sion followed by a section entitled
"lIdentified Resources" which identifies a total of 20 sites
and descri bes the nature of those sites and how they will be
preserved or protected. TCP 1-96 through 1-108. TCP [-109
is a gross scale map showi ng the approxi mate | ocation of the
20 sites, and TCP 1-110 to |I-114 is a bibliography.

Al t hough the information and discussion of Goal 5
resource sites provided at TCP 1-17 through 1-93 certainly
may be relevant in clarifying precisely what areas the city
included on its inventory of Goal 5 resource sites, we agree
with respondent that the proper focus is on the 20 sites
identified on pages [1-96 through 1-108. Those pages of the
TCP constitute the city's inventory of Goal 5 resource
sites. TCP pages |-17 through 1-93 includes text and nmaps
that can be read to suggest that the inventory should have
i ncl uded additional or perhaps larger sites. However, we do
not believe such textual or graphic material provides a

basis for expanding the city's Goal 5 inventory on TCP |1-96

4Under OAR 660-16-005 |ocal governments are required to identify
conflicts with inventoried Goal 5 resource sites and analyze the economc,
social, environmental and energy (ESEE) consequences of those conflicts.
See Knapp v. City of Jacksonville, 20 Or LUBA 189, 197 (1990).
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t hrough 1-108 or including sites not identified on the map
at TCP 1-1009. Again, TCP |-17 through 1-93 can be used to
assist in determning the precise location of sites the city
i ncluded on the Goal 5 inventory set out on TCP |-96 through
| -108, but those pages may not be the basis for including
sites that were not included or expanding the sites that
wer e included.?®

Before turning to the specific Goal 5 sites with which
petitioner contends the challenged decision conflicts, we
reject petitioner's suggestion that the <city in this
proceedi ng anended its Goal 5 inventory maps. As discussed
above, the precise location and extent of the «city's
inventoried Goal 5 resource sites is anbiguous. We
understand the map prepared on remand by city staff sinply
to be an attenpt to performits obligation to resolve the
present TCP anbiguity in the area affected by this TCP
amendnent . See Larson v. Wallowa County, O LUBA

(LUBA Nos. 92-008, 92-009, 92-011 and 92-013, July 21,
1992), slip op 10-12. In other words, the map prepared by
city staff is not a part of the TCP but rather a graphic
attenpt to resolve the current TCP anbiguity, nmuch in the

way witten interpretive findings may resolve anbiguous

5\\¢ do not nean to suggest the city cannot in an appropriate proceeding
anmend its inventory of Goal 5 resource sites to add sites or nodify the
| ocation of presently designated sites. However, that is not what occurred
in this case.
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B. Little Bull Muntain Natural Forest

The city found that the Little Bull Mountain Natural
Forest is an inventoried Goal 5 resource site in the
vicinity of the proposed alignment for 109th Avenue.
However, the city determned that the Little Bull Mountain
Natural Forest lies west of 109th Avenue and at a higher
el evation than the approved 109th Avenue alignnent. The
city also found that the Little Bull Muntain Natural Forest

was not inventoried as a significant wildlife area, but

rather for its scenic value. Because the proposed alignnent

of 109th Avenue wll pass to the east and south of the
Little Bull Muntain Natural Forest, the city concluded
there would be no conflict with this Goal 5 resource site.
I n reaching these conclusions and nore precisely identifying
the |l ocation of the Little Bull Muntain Natural Forest, the
city relied largely on the following |anguage in the TCP
Goal 5 inventory:

"The Little Bull Muntain natural forest area
| ocated on the west side of Little Bull Muntain
was determned to be a significant Goal #5
resource as an outstanding scenic site. The size

6The map prepared by staff and accepted by the city as accurately
delineating inventoried Goal 5 resource sites in the area is actually an

aerial photograph. Two equally illegible copies of the map prepared by
staff are included at Record 30 and 70. The original of that nap was
provi ded at oral argunent. The map shows the Little Bull Muntain Forest

near the top of the map and the Kallstrom Fir Grove adjacent to the area
designated for the |ocal street connection between 100th Avenue and 109th
Avenue.
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of the treed area includes approxinmately 24.9
acres. The wildlife within the site is |[imted to

smal |l birds and animals. The mjor significance
of this area is its visual inpact viewed from many
vantage points within Tigard. This area is the

| argest stand of * * * coniferous trees within the
Tigard active urban planning area, and, therefore,
serves as a City visual I|andmark." (Enmphases
added.) TCP |-96.

Petitioner argues the city's determnation that 109th
Avenue wll not pass through the Little Bull Muntain
Natural Forest 1is inconsistent with the text and nmaps
included in the plan.

The area the city determned to be included in the
Little Bull Mountain Natural Forest appears to include the
summt, but otherw se appears to fall entirely on the west
side of Little Bull Mountain. Record 30; TCP 1-33, 1-39
The area identified by the city therefore is generally

consistent with the above quoted statenment in the inventory

that it is on the west side of the nountain. However, the
inventory also states the Little Bull Muntain Natural
Forest includes approximtely 24.9 acres. It is inpossible

to accurately conpute the size of the area of the Little
Bull Mountain Natural Forest shown on the map prepared by
the city staff, but it appears to contain less than 24.9

acres.’ However, there clearly are not 24.9 acres of

"The map prepared on remand does not include a scale. If our
calculations are correct, an area of 24.9 acres would cover nearly a square
inch on the maps included at TCP 1-33 and |- 39. If the area shown as the
Little Bull Muntain Natural Forest on the nmap prepared by staff is
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coni ferous forest on the west side of Little Bull Mountain.
The only way to include 24.9 acres within the Little Bul
Mount ain Natural Forest would be to include a | arge area of
coni ferous forest on the east and southeast sides of the
nmount ai n.

Based on the above, we conclude precise identification
of the Little Bull Muntain Natural Forest necessarily
requires the city to resolve a conflict in the TCP inventory
| anguage. The city's determnation that the Little Bull
Mountain Natural Forest includes only the forested area
generally on the west side of the nountain is at |east as
consistent with the TCP inventory |anguage as including
sufficient forested areas on the eastern and southern sides

of the nmountain to attain 24.9 acres. MCoy v. Linn County,

90 Or App 271, 752 P2d 323 (1988).

We therefore agree with the city that it was not
required to proceed through the Goal 5 conflict resolution
process with regard to the Little Bull Muntain Natural

Forest .8

approxi mated on those nmaps, it appears to be sonewhat snaller than 24.9
acres.

8Qur determination that the city's delineation of the location of the

Little Bull Muntain Natural Forest is correct produces sone arguable
di screpancies with other non-inventory portions of the plan. For exanple,
if the Little Bull Muntain Natural Forest includes the summit, the

i nventory does not acknow edge the valuable wildlife habitat values noted
at TCP [|-42. Additionally, while the area ultimately identified as the
Little Bull Muntain Natural Forest apparently includes a small area of
deci duous and m xed deci duous and coniferous forest, the inventory refers
only to coniferous forest. W acknow edge the apparent discrepancies, but
for the reasons described earlier in the text it does not alter our
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C. Little Bull Mountain Sunm t

Petitioner identifies language in the non-inventory
portion of the TCP discussing the Little Bull Muntain
Summt as a valuable wildlife and visual resource. See n 3,
supra. However, the city did not list the Little Bull
Mountain Summt as a separate resource site on its Goal 5
i nventory.

As far as we can tell, the Little Bull Muntain Sunmt
is included within the area ultimtely identified by the
city as the Little Bull Muntain Natural Forest. The
proposed 109th Avenue alignnment will therefore pass east of
the Little Bull Muwuntain Summt rather than crossing it, as
petitioner argues. In addition to explaining that the
Little Bull Mountain Summt is not a separately inventoried
Goal 5 resource site, the city explains in its decision that
the summt's primary value is for the views of the summt
from the surrounding city. Because the 109th Avenue
alignment will pass east of the summt and at a |ower
el evation, the city determned the summt would not be
adversely inpacted.

We agree with the city that it was not required to
proceed through the Goal 5 conflict resolution process with

regard to the Little Bull Muntain Sunmt.

conclusion that the city's explanation for its determ nation concerning the
| ocation of the Little Bull Muntain Natural Forest is adequate.
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D.

Kall strom Fir Grove

The TCP Goal 5 inventory describes the Kallstrom Fir

Grove as foll ows:

lllt

has been determned by the City that the

Kallstrom Fir Grove is a significant Visual and
Nat ural resource. Located on the east property
line of the Kallstrom property, the trees
represent the only mpjor stand of Douglas Firs on
the south side of the Little Bull Mountain area.
Planted by the original owners of the property,

t he

unique row of trees represent[s] a visual

| andmark for the residents in the area. There is
a small plaque along SW 100th denoting the fir
grove." TCP |-106.

The map prepared by the city staff shows the Kallstrom Fir

Grove as a narrow row of trees adjoining the proposed east-

west connecti on between 100th Avenue and 109th Avenue on the

north.

The city adopted the follow ng findings explaining

its determ nation that the proposed action will not conflict

with the KallstromFir G ove:

Page 11

g.

The Kallstrom Fir Gove is a row of mature
Douglas fir trees |located adjacent to 100th

Avenue i n an exi sting resi denti al
nei ghbor hood. * * * The only potential
conflict t hat the Plan identifies wth

surroundi ng | and uses is the possibility that
the trees mght be cut down to make way for
future devel opnent.

The proposed conprehensive plan anendnment
could only have an adverse effect on the
scenic and natural values of the Kallstrom
Fir Grove i f t he pr oposed east - west
connection between 109th Avenue and 100th
Avenue required the trees to be cut down or
ot herwi se damaged the trees. * * * Although
t he proposed plan amendnent does not specify
t he preci se | ocati on of t he future
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connection, Exhibits A and C, as well as
testinmony at the hearing, denonstrate that
the future connection will |lie within an area
entirely outside the grove and that the
future connection can be located so as not to
require cutting or damaging the Grove. There
i's anpl e room to pl ace the pr oposed
connection up to several hundred feet from
the grove and at a sufficient distance to
prevent damage to the trees or interference
with their scenic value. * * * " Record 6.

Petitioner does not challenge the city's explanation
that the Kallstrom Fir Grove as shown on the map prepared
will not be affected by the streets authorized by the
chal | enged deci sion. Rat her , petitioner argues the
Kallstrom Fir Gove is much larger than the row of trees
identified on the map prepared by staff.

Petitioner's argunments concerning the Kallstrom Fir
Grove presents |less of a question than those concerning the
Little Bull Muntain Natural Forest. Here there is no
textual conflict to resolve. The above quoted TCP inventory
| anguage explicitly refers to a "row of trees.” W sinply
have no basis upon which to question the above findings
concerning the location of the Kallstrom Fir Gove or the
map prepared by staff. Petitioner's speculation that the
fir grove nust include nmore than a row of trees if it was
intended to be a natural resource in addition to a visual
resource provides an insufficient basis for this Board to
reject the city's interpretation. The city's interpretation
is consistent with the enacted | anguage of the TCP; and, as
far as we can tell, it is consistent with the apparent
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pur pose and policy of the TCP. W therefore may not i npose
on the city the broader interpretation of the area included
in the Kallstrom Fir Gove that petitioner suggests was

i ntended when the city adopted the TCP. Clark v. Jackson

County, 313 Or 508, 515, __ P2d ___ (1992).

E. Upshaw House/ Gabl es House

The Upshaw House is designated on the TCP Goal 5
resource site inventory as a significant historic resource.
TCP [I-105. Petitioner contends the very gross scale map
showi ng inventoried Goal 5 resource sites shows the Upshaw
House as being located in an area where it m ght be affected
by the proposed connection between 109th Avenue and 100th
Avenue.

The city adopted no findings concerning the |ocation of
or possible inpacts on the Upshaw House. The reason for
this, according to respondent, is that the Upshaw House is
| ocated east of 100th Avenue, not west of 100th Avenue in
the area where the connecting street will be constructed
Based on the testinmony and map included at Record 80 and 90,
respondent appears to be correct, and we therefore do not
fault the city for failing to adopt findings addressing
possi bl e inpacts of the challenged decision on the Upshaw
House.

The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

TCP Policy 8.1.2 provides that:
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"The city shall provide for efficient nmanagenment
of the transportation planning process within the
city and the netropolitan area through cooperation
with other federal, state, regional and |ocal
jurisdictions.™

As we explained in our prior decision, the above TCP
Policy 8.1.2 inplenments statutory and Statew de Planning
Goal 2 (Land Use Planning) coordination obligations. I n

Raj neesh v. Wasco County, 13 O LUBA 202, 210 (1985 we

described "the two procedural hallmarks of a conprehensive
plan that is coordinated with other governnental units" as

foll ows:

"1l. The makers of the plan engaged in an exchange
of i nformation bet ween t he pl anni ng
jurisdiction and affected governnmental wunits,
or at least invited such an exchange.

"2. The jurisdiction wused the information to
bal ance the needs of all governmental wunits
as well as the needs of citizens in the plan
formul ati on or revision."

In Davenport |, one of our reasons for remanding the

city's prior decision in this matter was that while the
Oregon Departnent of Transportation (ODOT) participated in
the proceedings leading up to adoption of the challenged

deci sion, see Tektronix, Inc. v. City of Beaverton, 18 O

LUBA 473, 485 (1989), neither the decision nor the record
established that the city coordinated its prior decision
wi th Washi ngton County and the Metropolitan Service District
(Metro).

Petitioner argues that the only evidence in the record
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that the city has perfornmed its coordination obligations
under the above policy is a nmenorandum from the law firm
representing the applicant indicating contact with the ODOT,
Washi ngton County and Metro shortly before the hearing on
remand. According to petitioner, it is the city that nust
coordinate and, in any event, the attenpts to coordi nate by
the applicant's attorney cane too | ate.

The record includes a February 10, 1992 nmenorandum from
the city associ ate planner to "Interested Parti es"
explaining the content and history of the city's prior
decision and the proposed revisions. Record 121. The

menor andum expl ai ns the proposal would be considered by the

city council at a February 25, 1992 hearing. I d. Record
122 indicates the nmenorandum was sent to "Affected
Jurisdictions," i ncluding Washington County, the ODOT

H ghway Di vi sion and Metro.

The chal | enged deci sion explains Washi ngton County and
ODOT have known about the proposal since June 1991 and have
not submtted comments. The record indicates King City
supports the proposal. Record 51. On February 24 and 25,
1992, Washington County, the Metropolitan Service District
and ODOT were contacted by telephone by the applicant's
attorneys and indicated they had no coments.

There is nothing in the record to dispute the above
efforts to coordinate with the affected jurisdictions. That

sone of the above coordination efforts were nade by the
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applicant rather than by the city is not inportant in this
case. VWhat is inportant is that the nature of the proposed
action be clearly explained, the coments of affected
jurisdictions on that proposed action be solicited and, if
such coments are provided, that the city consider and
accommpdate the interests of those jurisdictions as nuch as
possi bl e. See ORS 197.010; 197.015(5); Statew de Pl anning

Goal 2; Rajneesh v. Wasco County, supra. As far as we can

tell, that occurred in this case. W agree with respondent
that the city is not required to "drag an answer out of the
affected governnents." Respondent's Brief 16. The city
made sufficient efforts to coordinate under TCP Policy
8.1.2.

The second assi gnnent of error is denied.
THI RD ASSI GNVENT OF ERROR

TCP Policy 8.1.1 provides as foll ows:

"The city shall plan for a safe and efficient
street and roadway system that neets current needs
and anticipated future growth and devel opnent."

I n Davenport 1, slip op at 13, petitioner argued that

"if the extension of 109th Avenue is not conpleted at the
sane time the other inprovenents envisioned by the city's
deci sion, Naeve Street wll provide the only outlet onto
H ghway 99W and * * * that wunsignalized intersection is
i nadequate to perform that function safely.” In its prior
decision, the city's finding addressing TCP Policy 8.1.1 was

sinply a conclusion that the policy was satisfied. We
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remanded, explaining as follows:

"Although TCP Policy 8.1.1 is very general, and

intervenors cite a nunber of places in the record

where safety, timng, and funding of inprovenments

is discussed, we agree with petitioners that the

city nmust explain why it believes the policy is

satisfied by the chall enged decision." Davenpor t

I, slip op at 13-14.

Petitioner contends the city's findings on remand still
fail to adequately address the potential safety problens
that may occur if the Sattler extension is conpleted before
the new intersection with 99W such that S.W Naeve, rather
than S.W 109th provides the entry to 99W for the new east-
west roadway.

On remand the city adopted extensive findings
explaining why it believes the challenged plan anendnments
are needed to accommodate anticipated growh and provide a
safe and efficient transportation systemfor the area. Most
of those findings are not challenged by petitioner. The

findings bearing on the issue raised by petitioner in this

appeal of the city's decision on remand are as foll ows:

"d. The plan elimnates the need for left turns
at the existing intersection of Naeve Street
and Hi ghway 99W thereby reducing the safety
concerns associ at ed with t he exi sting

unsignalized intersection. The plan also
elimnates the future need for a traffic
signal on 99W at Naeve Street. Reduction in

the need for signalized intersections on 99W
is consistent wth ODOT's standards for

I mprovi ng and protecting t he ef ficient

movenent of traffic on 99W as an Access
Oregon Hi ghway.

Page 17



"i. The Transportation Map does not address the
schedule for construction of the wvarious
i nprovenent s i ndi cat ed on t he map.
| mpl enentation will depend on where and when
| and devel opnent occurs and on t he
availability of public funding for capital
i nprovenents. O f-site roadway i nprovenents
are considered as part of the devel opnent
review process for |and devel opnment projects
and appropriate conditions of devel opnent are
ordered for each project. * * * Moreover, the
Council finds from the evidence presented
that the timng concerns are unwarranted.
The proposed plan anmendnent does not generate
or introduce any new traffic within the area;
it sinply reroutes traffic within the area."
Record 8-9.

Petitioner's apparent prem se under this assignment of
error is that the city is obligated under Policy 8.1.1 to
denonstrate in its findings supporting the challenged
| egi slative plan anmendnment that the future construction of
roadways nmade possible by the plan anmendnent will be tined
and acconplished in a way that avoids the possibility of
tenporary safety problenms. The city rejected that prem se,
and so do we.

The above findings include a statenment that, based on
the evidence submtted, "timng concerns are unwarranted."”
Petitioner cites no evidence in the record establishing the
nature of the alleged current or potential unsafe condition
of the Naeve Street/99W intersection. This problem aside
one of the purposes of the proposal is to alleviate safety

problems at that intersection. The findings explain that
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off-site roadway inprovenents could be required in the
context of specific future developnent proposals in the
ar ea, and could include, we assune, | nprovenents to
elimnate or mtigate any safety problens at the Naeve
Street/99W intersection caused by the timng of the
construction of the roadways authorized by the chall enged
pl an anendnents. 9

The above findings go on to state that the TCP
Transportati on Map anendnent challenged in this proceeding
really has nothing to do with when the disputed roadway, or

in what order particular segnents of that roadway are

built.10 |n Davenport I, we explained that TCP Policy 8.1.1

is very general. In view of the general nature of the
policy, and the Ilegislative nature of the challenged
deci sion, the above findings are adequate to explain why TCP
Pol i cy 8.1.1 IS satisfied by t he chal | enged TCP

amendnment s. 11

9The findings explain that once the 109th Avenue connection with 99Wis
conplete, the 99W nedian at the Naeve Street/99W intersection wll be
closed to prevent southbound turns onto 99W from Naeve Street, inproving
safety at that intersection. Record 51.

10As respondent correctly notes, as far as the record shows,
petitioner's fear that the Sattler Street Extension will precede conpletion
of the 109th Avenue intersection with 99W is purely speculative at this
poi nt .

11Al though the findings quoted in the text would be adequate in any
event, the level of detail required to support legislative land use
decisions is not as high as is required for quasi-judicial land use
deci sions. See Von Lubken v. Hood River County, O LUBA _ (LUBA Nos.
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We agree with the city that its findings need not
negate every potential safety problemthat m ght result from
future inplenmentation the inprovenents authorized by the
chal l enged plan anendnents. Al t hough it may be that the
pot enti al for safety problems during construction of
i nprovenents authorized by a |egislative plan amendnent such
as the one challenged in this proceeding could be shown to
violate a plan policy such as TCP Policy 8.1.1, petitioner
has not shown that such is the case here.

The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

Tigard Community Devel opnent Code (TCDC) 18.164.030(0Q
requires, in part, that "[a]s far as practical, streets
shal | be dedicated and constructed in alignment wth
existing streets by continuing the centerline thereof."
Petitioner argues the Sattler Street Extension between 100th
Avenue and 109t h Avenue violates this requirenent.

In rejecting petitioner's argunents that provisions of
TCDC chapter 18.164 were violated by the city's prior
deci sion, we determ ned that the standards of TCDC chapter
18. 164 are applicable at the time of street construction and

do not apply to conprehensive plan anendnents. Davenport |,

supra, slip op at 10. Qur decision in Davenport | was not

appeal ed, and petitioner therefore may not argue in this

91-103 and 91-103, Novenber 8, 1991), slip op 9 n 7 (and cases cited
t herein).
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appeal that provisions of TCDC chapter 18.164 are violated

by the city's decision on remand. Beck v. City of

Tillamook, 313 Or 148, 156, _ P2d ___ (1992).

The fourth assignment of error is denied.
FI FTH ASSI GNVENT OF ERROR

TCP 1-224 identifies the "primary function"” of mnor
collector and | ocal streets. The stated primary function of
a mnor collector "is to collect and transport traffic from
| ocal nei ghbor hoods and abutting property out of the
nei ghborhoods to mpjor collectors and arterials.™ The
primary function of a local street "is to provide direct
access to abutting property and to allow traffic novenent
within a neighborhood."” Petitioner contends the primary
function the Sattler Street Extension wll serve nore
closely fits the TCP description of a mnor collector.
Petitioner also questions the city engineer's testinony that
t he expected traffic volunmes on the Sattler Street Extension
will be approximately 700 vehicles per day.'? For these
reasons, petitioner contends the city's designation of the
Sattler Street Extension as a |local street was in error, and
will result in an inadequate street in violation of TCP
Policy 8.1.1, quoted and discussed above under the third

assi gnnent of error.

12The TCP standard for traffic volume on minor collector streets is 500
to 3000 vehicles per day. The standard for local streets is 0 to 1,500
vehi cl es per day.
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The Community Devel opnent Director and City Engineer
testified that they estimate the Sattler Street Extension
will carry approximately 700 trips per day. The conflicting
evidence that the Sattler Street Extension mght actually
carry nore trips per day does not so underm ne the testinony
of city staff that the city could not reasonably rely on
that staff testinony.

The Sattler Street Extension will, in at |east sone
respects, perform the function of a mnor collector
However, it also appears from the record that the Sattler
Street Extension will provide access to abutting properties
and permt traffic novenent wthin the neighborhood.
Vet her the Sattler Street Extension's primary function nore
cl osely approxinmtes what the TCP describes for a mnor
collector street or for a local street is debatable, and
certainly the choice between these two designations 1is
within the city's discretion. W see nothing in the TCP or
record that would require or permt this Board to substitute
its judgnment of the proper classification of the Sattler
Street Extension for the one selected by the city. Cark v.

Jackson County, supra.

Finally, petitioner's argunents that the designation of
the Sattler Street Extension as a |ocal street violates TCP
Policy 8.1.1 are all predicated on speculation that a
roadway built to the slightly | ower standards applicable to

| ocal streets may be inadequate and unsafe in the future
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We find petitioner's nonspecific speculations in this regard
insufficient to question the <city's findings that the
proposed plan anmendnents will result in a safer and nore
efficient roadway system consistent with TCP Policy
8.1.1.13
SI XTH ASSI GNMENT OF ERROR

The provi si ons of TCDC 18. 30. 130( A gover ni ng
| egislative plan anmendnents require that the city planning
comm ssion "fornmulate a recomendation to the Council to
approve, to approve with nodifications or to deny the
proposed change, or to adopt an alternative * * *_ " The
pl anni ng comm ssion nmade such a recommendation during the
| ocal proceedings leading to the decision at 1issue in

Davenport |. However, as noted earlier in this opinion,

following our remand in Davenport |, the city revised the

proposed | egislative plan anendnents. Those revisions were
at least in part to respond to our remand. The city council
adopted the revised plan anendnents without referring them
to the planning conm ssion first. Petitioner contends the
city council's failure to do so vi ol at es bot h

TCDC 18. 30. 130(A) and ORS 227.100. 14

13petitioner sinply argues that a wider right of way and pavenent width
may be needed in the future. A local street requires a 50 foot right of
way and 34 foot w de pavenent; a mnor collector street requires a 60 foot
right of way and 40 foot w de pavement.

140RS 227.100 provides, in part, as follows:
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We have rejected simlar argunents in the context of a
permt decision that was substantially amended follow ng
remand by this Board and adopted by the | ocal governing body
w thout first referring the anmended permt to the planning

conm ssion for review.

"The [city code] does not require that the city,
in considering a decision remanded by LUBA, repeat
all the procedures followed in rendering the
initial decision. We have previously determ ned
that, absent <code provisions to the contrary,
| ocal procedur al requi renments that apply in
reaching the initial decision need not be foll owed
in |ocal proceedings followng remand unless the
remand specifically requires those procedures be
followed. See Lane County School Dist. 71 v. Lane
County, 15 Or LUBA 150, 153-54 (1986); Morrison v.
Cannon Beach, 8 Or LUBA 206, 209 (1983). I n such
circunstances, so long as all parties are given an
adequate opportunity to comrent upon the nodified
application prior to a final decision on that
application, the |local governnent's failure to

repeat all of the procedures it followed in
reaching the first decision provides no basis for
rever sal or remand." Wentl and . City of
Port| and, O LUBA _ (LUBA No. 92-015, June

3, 1992), slip op 8-9.

TCDC 18. 30.130(A) does not explicitly apply in
| egislative plan anmendnent proceedings follow ng remand.
Even if it does, it does not require that the city counci
refer to the planning comm ssion any nodifications that nmay

be proposed after the planning conm ssion recommendation

"All * * * plans * * * for * * * |aying out * * * and |ocating
streets * * * shall first be submitted to the [city planning]
commission * * * and a report thereon fromthe [city planning]
commi ssion secured in witing before approval is given by the
proper nunicipal official."
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required by TCDC 18.30.130(A) is provided, but before the
city ~council's final decision on the proposed plan
amendnent. Therefore, TCDC 18. 30.130(A) was not violated by
the city council's decision on renmand.

We have sonme question whether ORS 227.100 applies to
| egi sl ative conprehensive plan anendnents of the nature
chall enged in this proceeding. But see ORS 227.090. Even
if it does, for the sanme reasons TCDC 18. 30. 130(A) does not
require a repeat of the planning conmm ssion's initial
i nvol venment in this matter following a remand from this
Board, ORS 227.100 does not do so.

The sixth assignnment of error is denied.

The city's decision is affirmed.
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