©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
COLUMBI A RI VER TELEVI SI ON, | NC. , )
Petitioner,
VS.
LUBA No. 92-050

MULTNOMAH COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N

Respondent , AND ORDER
and
TEUFEL HOLLY FARMS, | NC.
| nt ervenor - Respondent . )

Appeal from Miul t nomah County.

Steven A. Moskowitz, Portland, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Moskowitz & Thonmas.

Peter Livingston, Portland, filed a response brief and
argued on behalf of respondent.

James Stuart Smth, Portland, filed a response brief
and argued on behalf of intervenor-respondent. Wth him on
the brief was Davis Wight Tremaine.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

AFFI RMED 9/ 30/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeal s an or der of t he board of
conm ssioners determning that a Community Service use
designation approved for the subject property 1in 1984
remai ns valid.
MOTI ON TO | NTERVENE

Teufel Holly Farnms, Inc. noves to intervene on the side

of respondent. There is no objection to the notion, and it
is allowed.
FACTS

In 1984, intervenor's former tenant, Geater Portland

Broadcasting (Greater Portland), was granted a Conmmunity
Service use designation for the purpose of authorizing
construction of a television tower and transm ssion buil ding
on intervenor's property. Design review approval from the
county was obtained for the project, and building permts
were issued for the construction of the tower and
transmtter building during 1984. Greater Portland began
construction of the structures, but apparently ran into
financi al difficulties and was unabl e to conpl ete
constructi on. Eventual ly, intervenor foreclosed G eater
Portland's interest in the property.

In 1991, Cascade Video of Oregon, Ltd. (Cascade)
requested an interpretation of the Miltnomah County Code

(MCC) that the Community Service use designation approved

Page 2



© 00 ~N oo o b~ wWw NP

[
=)

12
13
14
15
16
17
18

19
20
21
22
23
24
25
26
27
28
29

for the property in 1984 remnins valid. The pl anni ng
conmm ssion determned that designation continues to be
valid. Petitioner appeal ed the planning conmm ssion decision
to the board of conm ssioners. The board of conm ssioners
affirmed the planning comm ssion's decision, and this appeal
fol | owed.
FI RST ASSI GNMENT OF ERROR

In this assignnment of error, petitioner argues the
application for the requested interpretation was not signed
by intervenor, who is the record owner of the property, as

required by MCC 11.15.8210(A), which provides:

"An action, unless otherw se specifically provided
by this Chapter, may only be initiated by order of
the Board, a mpjority of +the entire planning
conmm ssion or by application of the record owner
of the property which is the subject of the action
or the authorized agent of the record owner."
(Enphasi s supplied.)

Petitioner argues it was error for the county to process the
requested interpretation in the absence of an application
initiated by the property owner.

I ntervenor cites the testinony in the record of the
property owner's (intervenor's) attorney stating the request
for the interpretation of the MCC was nmade at the property
owner's suggestion and with its consent. Record 26. We
believe this is adequate to establish that the applicant was
acting as the agent of the property owner when it requested
the interpretation of the MCC, in conpliance wth

MCC 11.15.8210(A).
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The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

The challenged decision determnes the Comunity
Service designation of the property remains valid,
notw t hstanding the passage of several vyears since that
designation was first approved. The reason the applicant
sought a determnation concerning the wvalidity of the
Community Service use designation is that MCC 11.15.7010(C),
in effect in 1984, provided that the designation would
expire within two years, unless "substantial construction"
occurred within that period of tine.!? This, and sone of
the follow ng assi gnnents of error, are ai med at
establishing that substantial construction has not taken
pl ace and, therefore, that the county erroneously determ ned
t he Community Service designation remains valid.

Under this assignnment of error, petitioner seeks to
establ i sh, t hat in det er m ni ng whet her "substanti al
construction” has occurred, t he county erroneously
consi dered construction expenses made under the authority of
certain building permts. Petitioner argues the building
permts which authorized the disputed construction were

invalid when issued. Petitioner points out that in the

1There is no dispute that the 1984 version of the MCC contains the
standards applicable to the applicant's request. However, as we note under
the third assignnent of error, the county also utilized the 1990 version of
MCC 11.15.7010 to guide its interpretation of the nmeaning of the 1984
version of that same section. W refer to the 1984 version as
MCC 11.15.7010 (1984) and the 1990 version as MCC 11.15.7010 (1990).
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1 order approving the Community Service use designation for
2 the subject property, the county inposed a condition of
3 approval requiring the applicant to record a "letter of
4 intent” pur suant to MCC 11.15.7035(B)(6)(f)(i).?2

of

2\ have not been furnished with a copy of MCC 11.15.7035(B)(6)(f)(i)
(1984). However, MCC 11.15.7035(B)(6)(f)(i) (1990) states
tower is approved, the applicant shall be required as [a]
approval to [r]lecord the letter of intent required in MCC .7035(D)(5)

* *x * "

Further, MCC 11.15.7035(D) (1990) states:

t hat

"if a new

condition * * *

"An application * * * shall contain at |east the follow ng

informati on before it is conplete:

"x % % * %

"(5) Letter of intent to |ease excess space on the

structure and to |ease additional excess |an
tower site when shared use potential of the

d on
t ower

absorbed, if structurally and technically possible.

t ower

t he
is

"A reasonable pro rata charge may be made for shared use,
consistent with an appropriate sharing of construction,

financing and nmintenance costs. Fees may

al so

be

charged for any structural or RF changes necessitated by
such shared use. Such sharing shall be a condition of

approval if approval is granted.

"(a) The applicant shall describe what rate o
are [sic] reasonably expected to be
agai nst HPTV shared users, FM shared us

f charges
assessed

ers, |

and

based nobile and common carriers, and mcrowave

shared users.

"(b) The applicant shall base charges on

accepted accounting principles and shal

general ly

expl

ain

the elements included in the charge, including but

not limted to a pro rata share of actual
sel ection and processing costs, |and costs,
desi gn, construction and mai ntenance costs,

costs, return on equity, and depreciation.

VWhile MCC 11.15.7035(D) (1990) suggests an application

i's not

site
site
finance

conpl ete

until a letter of intent is recorded, the requirenents specified for the
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Specifically, the condition of approval states:

"Before building or land use permts are issued
the applicant shall ©provide evidence that the
letter of i nt ent required in MCC
11.15.7035(B)(6)(f)(i) has been recorded * * *_ "
Suppl enental Record 32.

Petitioner contends the 1984 applicant's failure to record a
"l'etter of intent"” invalidates the building permts issued
for the disputed construction. Petitioner reasons that if
those permts were invalid, any expenses nmade toward
construction of the tower and transmtter building under
those permts cannot be considered to determ ne whether
"substantial construction” occurred.

A "letter of intent" was never recorded pursuant to
MCC 11.15.7035(B)(6)(f)(1). However, we do not see any
connecti on bet ween t he "substanti al construction”
requi renment of MCC 11.15.7010 and the failure to record a
"letter of intent.” Permts were issued and construction
began pursuant to those permts. Nothing in the MCC, or the
1984 condition of approval, states that a "letter of intent”

must first be recorded for <construction to qualify as

"substantial construction.”™ The only issue is whether the
construction that occurred under t hose permts S
"substantial" within the nmeaning of MCC 11.15. 7010. At

letter of intent in MCC 11.15.7035(D)(5), as well as the statenent in
MCC 11.15.7035(B)(6)(f)(i) (1990) that if a new tower is approved, a
condition of approval "shall" require the recording of a "letter of
intent," make it reasonably clear that recording a letter of intent is not
a precondition of a "conplete" application.
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most, the failure to record a "letter of intent" m ght
provide a basis for future renedial or corrective action
with regard to the permts that were issued allow ng
construction on the subject property. However, whatever
that renmedial or corrective action may be, the failure to
record a "letter of intent" does not nmean that the
construction actually conpleted pursuant to those permts
must be ingored in determning whether the "substanti al
construction" requirenent of MCC 11.15.7010 is satisifed.
Petitioner's argunent that a "letter of intent" was never
recorded provides no basis for reversal or remand of the
chal | enged deci si on.

The second assi gnnment of error is denied.
THI RD ASSI GNMENT OF ERROR

Petitioner asserts the "substanti al construction"
standard of MCC 11.15.7010 (1984) is inperm ssibly vague.3
The county determned MCC 11.15.7010 (1984) should be

interpreted as foll ows:

"The present code |anguage is not directly
applicable to this case because the 1984 wording

3gpecifically, petitioner asserts the substantial construction standard
viol ates the due process clause of the Fourteenth Amendnent to the United

States Constitution. However, petitioner does not develop this argunent.
It is well established that this Board wll not review undevel oped
constitutional argunents. Kegg v. Clackamas County, 15 O LUBA 239,

247 n 10 (1987); Constant v. Lake Oswego, 5 O LUBA 311 (1982).
Consequently, we treat petitioner's argunment under this assignnent of error
as cont endi ng t he subst anti al construction st andard vi ol ates
ORS 215.412(8), which requires that approval or denial of a pernmt be based
on standards established in the |ocal code.
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was |ater anmended in 1990. However, today's
standards do provide sonme guidance in how the 1984
code provision should be applied. The present
standard states, in part, that determ nation of
substantial construction or developnent includes
Fi nal Design Review approval and expenditure of at
| east ten percent of the dollar cost of the total
pr oj ect val ue under a bui | di ng or ot her
devel opnent permt." Record 12.

The Court of Appeals stated in Lee v. City of Portland,

57 Or App 798, 802, 646 P2d 662 (1982), that to satisfy a
statutory requirenent identical to ORS 215.412(8), |ocal
standards need only be "clear enough for an applicant to
know what he nmust show during the application process." See

al so Oswego Properties v. City of Lake Oswego, 108 O App

113, 119-20, 814 P2d 539 (1991). Here, we believe the
subst ance and | nport of t he county's "substanti al
construction" standard is clear, and the explanation of the
application of this standard in the findings is equally
cl ear. The county interpreted MCC 11.15.7010 (1984), by
referring to the nearly identical |anguage of MCC 11.15.7010
(1990), and the definitional standards contained therein
concerning the elenments of "substantial construction.” Such
a construction of MCC 11.15.7010 (1984) is not inconsistent

with its |anguage or context. See Clark v. Jackson County,

313 Or 508, 515, _ P2d ___ (1992).
The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"The <county erred in its <construction of the
vested rights theory, upon which the concept of
substantial construction is based."
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1 Under this assignnment of error, petitioner argues the
2 county erred by failing to apply a traditional vested rights
3 analysis to the substantial construction requirenment of
4 MCC 11.15.7010 (1984).

5 The county determ ned:

6 "[Petitioner] cont ends t he substanti a

7 construction standard requires consideration of

8 factors applied by courts in 'vested rights to

9 conti nue' cases. These factors I ncl ude

10 consi deration of the good faith of the devel oper,

11 the kind of project involved, Ilocation of the

12 devel opnent, abandonnment, the portion of the

13 project conpleted, the costs to conplete, and the

14 total cost of the project. In vested rights

15 cases, the issue is whether construction activity,

16 | awful when begun, can continue to conpletion

17 after adoption of regulations prohibiting the

18 proposed use.

19 "Nothing in the [MCC] supports [petitioner's]
20 claim that the factors relevant in 'vested rights
21 to continue' cases are relevant to determ ne
22 whet her a permt should be cancelled because the
23 perm t holder failed to perform substantial
24 construction within two years. The [board of
25 conmm ssioners] rejects [petitioner's] clains that
26 the planning comm ssion failed to consider vested
27 ri ghts factors when appl yi ng MCC
28 11.15.7010[(1984)]. Whil e such factors could be
29 applied, nothing in the [MCC] requires they be
30 applied."” (Enphasis in original.)
31 Thi s I nterpretation of MCC 11.15. 7010 (1984) IS

32 consistent with both its words and context.

Therefore, we

33 my not reverse or remand the challenged decision on the

34 basis that the county's interpretation of MCC 11.15.7010

35 (1984) nmeans the county need not wutilize a traditional

36 vested rights analysis in applying that standard. Clark v.
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Jackson County, supra.

The fourth assignment of error is denied.
FI FTH ASSI GNVENT OF ERROR

In this assignnent of error, petitioner argues the
record does not contain substantial evidence to support the
county's determnation that nore than ten percent of the
total project cost has been expended and, therefore, that
substantial construction has occurred on the property.

The county determ ned the total tower project cost is
$1.3 mllion. The county determ ned that 19% of the tota
tower project cost has been expended, and this constitutes
substantial construction.

Petitioner cites testinony to the effect that another
construction firm would not have expended as nuch npbney as
the applicant's construction firm is alleged to have
expended in conpleting the visible inprovenents on the
property.4 Petitioner cites testinony that the property

does not appear to have many inprovenents on it at all.>

4petitioner does not specifically contend that the expenditures clai med
to have been made by the applicant in 1984 were not, in fact, made.
Rat her, petitioner argues that if those costs were actually paid by the
applicant, it paid too nuch noney for the work actually perforned on the
site.

SPetitioner also cites testinmony that the total tower project cost night
be greater than $1.3 nillion because that figure may not include certain
items. However, this testinmony is equivocal and does not indicate how nuch
greater the total tower project cost would be if these additional itens
were actually not included in the applicant's $1.3 mllion total tower
proj ect cost estinate. Accordingly, petitioner's evidence in this regard
does not so underm ne the applicant's evidence of the total tower project
cost as to make the applicant's evidence unreliable.
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| ntervenor maintains that nost of the expenditures nmade
toward the total tower project cost are attributable to site
preparation work that is not necessarily physically visible
on the site. I ntervenor cites evidence that a $1.3 mllion
contract was signed with a construction firm and that three
categories of duties specified in that contract were
conpl et ed.

The choice between conflicting believable evidence

bel ongs to the county. Younger v. City of Portland, 305 O

346, 360, 752 P2d 262 (1988); Vestibular Disorders Consult.

v. City of Portland, 19 Or LUBA 94 (1990). We concl ude a

reasonable person could have concluded, based on the
evidence cited by the parties, that 19% of the total tower
proj ect cost has been expended. Accordingly, we wll not
di sturb the county's choice here.

The fifth assignnment of error is denied.
SI XTH ASSI GNMENT OF ERROR

Petitioner states the planning comm ssion referred to
petitioner during the |ocal appeal proceedings as the
"applicant” rather than the appellant. Petitioner contends
this establishes the county inperm ssibly shifted the burden
of proof on the request fromthe applicant to petitioner.

We fail to understand how addressing a | ocal appellant
as an applicant establishes that +the |ocal governnent
i mperm ssibly shifted the burden of proof. The final

decision correctly identifies the applicant. It also refers
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to petitioner as the appellant, and attenpts to respond to
the argunents it made below concerning alleged errors. We
see no evidence that the burden of proof was inpermssibly
shifted bel ow.

The sixth assignnment of error is denied.
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The county's decision is affirnmed.
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