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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JACK LEE REYNOLDS,

Petitioner,
LUBA No. 92-077
VS.
FI NAL OPI NI ON

CLACKAMAS COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

Bruce M Howett, Portland, filed the petition for
review and argued on behalf of ©petitioner. Jack Lee
Reynol ds argued on his own behal f.

M chael E. Judd, Oregon City, filed the response bri ef
and argued on behal f of respondent.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLI NGTON
Referee, participated in the decision.

REMANDED 09/ 01/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a Clackamas County hearings officer

deci si on approving a parking area as a conditional use.

FACTS

This is the second tinme a county deci sion approving the

subject parking area has been before this Board.!?

In

Reynolds v. Clackamas County, 21 O LUBA 412, 413 (1991)

(Reynolds 1), we described the facts as foll ows:

"VFW Post 4248 (applicant) filed an application
for conditional use approval for a parking area on

a 50 X 100 ft. lot zoned Urban Low Density
Residential, 7,000 square foot mninmum |ot size
(R-7). The subject lot is currently vacant. The

house which was on the property was denolished

after the applicant's purchase of the |ot.

The

subject lot is adjoined by an existing parking
area to the north, S.E. 72nd Street to the east,
S.E. Alberta Ave. to the south and petitioner's
property to the west. The proposed parking area
as well as the existing parking area to the north,

woul d serve the VFW Post building, which

is

| ocated to the west of the existing parking area.
The VFW Post building includes a kitchen and a

cocktail lounge, and is used for fraternal
soci al events, including bingo ganes.

and

"Al'l property on the subject block is zoned R7

* * %

"Petitioner owns and resides on the |ot adjoining
the subject Jlot to the west. Petitioner's
property is contiguous to the VFW Post building to

1The local record subnmitted in the first appeal is included in the |oca

record in this appeal. We cite the local record in the first

appea

as

"Record | ___ " and the local record conpiled subsequently to the first

appeal as "Record __
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the north. kX To the west of
not her parking area serving the VFW
" (Footnote omtted.)

property is a
Post bui | di ng.

"The Hearings Oficer's Decision
by the Substanti al

Cl ackamas County Zoning and

approval of a condi

"The proposed
the surround
substantially

In Reynolds I,

ASSI GNVENT OF ERROR

(ZDO) 1203.01.D establishes the

ti onal use:

Devel opment

petitioner's

is not Supported
Evi dence in the Whol e Record.”

following criterion

use will not alter the
[ a] manner whi ch
rs, or precludes the
use of surrounding properties for the
listed in the underlying districts.”

i ng area in
limts, inpai

21 Or LUBA at 416-17,

"The county's decision concedes that

parking area
i npact s on

property. The county cites
(1) these inpacts,

record that
i npacts from
substantially

measures w |l |
poi nt t hat

wi || cause
resi denti al

the existing

limt or inpair
petitioner's property, or (2)

reduce the add
resi denti al

character of

primary uses

we expl ai ned

remandi ng the county's decision as foll ows:

t he proposed

addi ti onal negative

use of

petitioner's

no evidence in the

added to the

operation, wll not

residential use of
required mtigation

itional inmpacts to the

use of

petitioner's

property is not substantially inpaired.

"* * * W conclude, based
evidence cited, that a reasonable person woul d not
roposed use wll not

have concl ude
substantially
petitioner's

deterni nati on
ZDO 1203.01.D
evidence in

enphasis in or

I n Reynolds I,

d that the p

limt or inpair

on a review of the

property. Therefore,
that the proposed use conplies wth

is not supp
the record.”
I ginal.)

21 Or LUBA at

orted by

residential use of

the county's

subst anti al

(Footnote omtted;

413 n 1,

we noted that

Or di nance

for

t he

in



a separate proceeding, the county had granted conditional
use approval for the parking lot to the west of petitioners’
property and for an addition to the existing VFW post
building to the north of petitioner's property. In the
above quoted statenment that the county's decision nust be
supported by evidence that the inpacts of the proposed
parking lot, "added to the inpacts from the existing

operation,” will not substantially limt use of petitioner's
property, we i nterpreted ZDO 1203.01.D to require

consideration of the cunulative inpacts of these adjacent

devel opnents on the use of petitioner's property.?

After Reynolds I, the county hearings officer held an

additional evidentiary hearing on the subject application.
The new evidence submtted to the county includes testinony
t hat public bingo games at the VFW post have increased from

two to three nights a week since the county nade its

original decision on the subject application. Record | 39;

2Respondent argues in its brief here, as it did in Reynolds |, that
ZDO 1203.01.D allows approval of the proposed parking lot if the county
finds that the inmpacts of the proposed parking lot, in thenselves, are not

sufficient to substantially Iimt residential use of petitioner's property,
regardl ess of inpacts on residential use of petitioner's property due to
previ ously approved devel opnment. As described in the text, we rejected
that argunent in Reynolds I. In any case, the challenged decision refers
to the adverse effects on residential use of petitioner's property due to
i mpacts of the existing VFW post and parking lots, before discussing the
additional inpacts that would be caused by the proposed parking |ot.
Record 12. W therefore assune the chall enged decision's conclusion that
with required mtigation measures, the proposed parking lot wll not
substantially limt residential use of petitioner's property properly
reflects consideration of the cunulative inpacts of the existing and
proposed devel opment on petitioner's property.
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Record 53. It includes a letter from a real estate broker
(broker's letter) which states he viewed the VFW post,
petitioner's property and the surrounding nei ghborhood and
that he concludes the proposed parking lot wll not
"substantially inmpair the use of [petitioner's] property for
residenti al pur poses. " Record 8. The evidence also
includes an affidavit by the commander of VFW Post 1442
(commander's affidavit) stating that his post has a
menbership conparable in size to the subject VFW Post 4248
and the activities at Post 1442 are simlar to those at
Post 4248. The affidavit also states that Post 1442 owns a
residential rental property adjacent to that post's parking
lot and has "had no problenms keeping tenants * * * "
Record 95. The commander's affidavit concludes that the
proposed Post 4248 parking |lot expansion will not "inpair
surrounding properties from being wused for residential
pur poses.” Id. Finally, the new evidence includes
phot ographs of Post 1442, its parking lot and the adjacent
rental residence. Record Exhibits 17R - 21R

On March 30, 1992, the hearings officer adopted a new
deci si on approving the subject conditional use application.
The new decision recognizes that the proposed parking area
wi || cause additional negative inpacts on residential use of
petitioner's property, but relies on "conditions of approval

* * * designed to insure that any additional adverse inpact
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is mniml." Record 12.3

Petitioner argues the county's determ nation  of
conpliance wth ZDO 1203.01.D is not supported by
substantial evidence in the whole record. Petitioner
contends the broker's letter is conclusory, does not explain
hi s understanding of the activities at the VFW post and does
not docunment the author's expertise to render an opinion on
this issue. Petitioner also argues the commander's
affidavit does not constitute substantial evidence because
the record does not denonstrate that the situation at

Post 1442 is truly conparable to that at Post 4248.

3The rel evant conditions provide:

" 1. Desi gn Review approval of the parking area is required.
This review shall specifically include consideration of a
| andscaping and/or fencing plan along the westerly
property line designed to mnimze any noise or |ight
i mpacts from the parking area. Design review shall also
specifically require any outdoor lighting associated with
the parking area shall be deflected so as not to shine
onto Tax Lot 15500, adjacent to the west. * * *

"The owner of Tax Lot 15500 [petitioner] shall be given

notice and an opportunity to participate in all Design
Revi ew pr oceedi ngs.

"x % % * %

"3. Al'l new parking areas shall be hard surfaced to reduce
noi se and dust.

"k % % * *"  Racord 13.

Condition 3 is identical to, and condition 1 very simlar to, conditions

imposed by the county decision appealed in Reynolds I. The only
significant difference in condition 1 is the addition of the statenent that
design review shall require that any outdoor lighting be deflected so as

not to shine on petitioner's property. Conpare Record | 4 and Record 13.
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Petitioner contends the record shows Post 1442 offers bingo
ganes once a week, whereas Post 4248 offers bingo ganes
three times a week. Petitioner argues the record does not
establish that Post 1442 serves al cohol, as does Post 4248.
According to petitioner there is also a significant
difference in that Post 1442 is the owner of the adjacent
rental property and, therefore, dictates the ternms for
occupancy of that dwelling. Finally, petitioner argues
there is no evidence in the record denonstrating that the
conditions inposed wll be effective in mtigating the
adverse inpacts on petitioner's use of his property for
residential purposes caused by the additional parking |ot.
We have reviewed the evidence in the record cited by
the parties. The effect of the challenged decision is that
petitioner's property will be bordered on three sides by the
VFW post and its parking |lots. The record shows the
exi sting VFW post and parking | ots cause significant adverse
i npacts on petitioner's property, including trespass by
i ntoxi cated patrons' autonobiles, noise from autonobile
engi nes and glare from headlights. Record | 27-30, 55, 56;
Record 42-47. The record indicates the heaviest inpacts
occur when the VFW post hosts public bingo ganmes which draw
200 to 300 cars, and that the frequency of such events has
increased by 50 percent since the county nade the decision

chall enged in Reynolds 1I.

The only evidence arguably supporting the county's
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22
23
24
25
26

27
28

decision are the broker's letter and the commander's
affidavit. The broker's letter states he "viewed" the
property, but does not indicate whether he observed the
property when the VFW post was hosting a bingo gane or other
social function and the parking lots were being heavily
used. Al so, the letter does not explain the basis for the
broker's concl usion. Wth regard to the commander's
affidavit, we agree with petitioner that the record does not
establish the situation at Post 1442 is simlar to that at
Post 4248. Al t hough the affidavit contains a conclusory
statenent that activities at Posts 1442 and 4248 are
simlar, the basis for that statenment is not explained. The
commander's affidavit states there are "functions" at
Post 1442 once or twice a week. Record 95. It does not
explain the nature or size of those functions and whet her
al cohol is served. Further, the photographs in the record
indicate Post 1442 is considerably smaller than Post 4248
and the rental house owned by Post 1442 is adjoined on only
one side by the post's parking | ot.

As we stated in Reynolds |, 21 Or LUBA at 417:

"Substantial evidence is evidence a reasonable
person would rely on in reaching a decision. City
of Portland v. Bureau of Labor and Ind., 298 O
104, 119, 690 P2d 475 (1984); Braidwood v. City of
Portland, 24 Or App 477, 480, 546 P2d 777 (1976).

* * %N

We see nothing in the evidence cited by the parties to cause

us to reach a different conclusion than we reached in
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Reynol ds 1. We do not believe a reasonable person would

concl ude, based on the evidence cited in the record, that
the proposed parking |ot, as conditioned, wi || not
substantially limt or I npair resi denti al use of
petitioner's property. The county's determ nation of
conpl i ance W th ZDO 1203.01.D is not supported by
substanti al evi dence.

The assignnent of error is sustained.
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The county's decision is remanded.
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