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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
DARRELL Kl SHPAUGH,
Petitioner, LUBA No. 92-080

FI NAL OPI NI ON
AND ORDER

VS.

CLACKAMAS COUNTY,

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

David B. Smith, Tigard, filed the petition for review
and argued on half of petitioner.

M chael E. Judd, Oregon City, filed the response brief
and argued on behal f of respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

AFFI RVED 10/ 22/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the hearings officer
that two different tax lots "constitute one parcel for
pur poses of residential developnent” under the Farm Forest
(ten acre mninmum (FF-10) zoning district. Record 4.
FACTS

In the beginning there was tax |ot 400. In March,
1970, a real estate contract was recorded conveying a part
of tax lot 400 from Snyder to Goglins. This property is
referred to in this proceeding as tax |ot 404. I n January,
1971, another part of tax |ot 400 was conveyed by Snyder to
Goglins under a land sale contract. The second property is
referred to in this proceeding as tax ot 405. Tax lots 404
and 405 each consist of 4.85 acres, and both are now owned
by petitioner.1

On June 18, 1979, the county inposed FF-10 zoning on
t he subject tax | ots. Under the FF-10 zoning district, the
m ni mum parcel size is ten acres. In 1990, petitioner
sought a determ nation that tax lots 404 and 405 are
separately devel opable parcels. The pl anning departnment
determned tax |ots 404 and 405 are not separately
devel opabl e parcels. Petitioner appealed the planning

departnent's determnation to the hearings officer. The

1That tax | ot 400 exists as a separate parcel distinct fromtax |ots 404
and 405 is not disputed in this appeal proceeding.
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hearings officer affirmed the decision of the planning

depart nent concl udi ng, anong other things, that for purposes

1
2
3 of developnent, the county considered tax |lots 404 and 405
4 to be one parcel. This appeal followed.

5

FI RST ASSI GNMENT OF ERROR

6 "The county exceeded its jurisdiction

7 m sconstrued the applicable law, and violated a

8 provi sion of applicable |aw when it found that ORS

9 92.017 does not regulate the application of ZDO

10 Sec. 902.02B to the petitioner's 2 |lots, and does

11 not preclude the county fromtreating those 2 lots

12 as one parcel for zoning purposes.”

13 The chal | enged deci si on det er mi nes, t hat under

14 Clackamas County Zoning and Devel opment Ordinance (ZDO)
15 902.02, tax lots 404 and 405 are not separate, devel opable
16 parcels of |and.

17 ZDO 902. 02 provi des:

18 "A. A parcel is a legal Ilot of record for
19 purposes of this Ordinance when the |ot
20 conf or med to al | zoni ng requirenents,
21 Subdi vi si on Or di nance requirenents, and
22 Conprehensive Plan provisions, if any, in
23 effect on the date when a recorded * * *
24 contract creating the separate |ot or parcel
25 was signed by the parties to the * * *
26 contract, except:

27 "B. Contiguous |ots under the sanme ownership when
28 initially zoned shall be conbined, for the
29 pur poses of this Ordinance, when any of these
30 lots do not satisfy the |lot size requirenent
31 of the initial district. A lot or parcel
32 which is a separate legal |ot or parcel prior
33 to the adoption of this provision shal
34 remain a separate legal I|ot regardless of
35 owner shi p."

36 At the tine tax |lots 404 and 405 were created, the follow ng
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1 ZDO provision applied:

"Existing Lots of Record

"k *x * * *

"2. In any district where dwellings are all owed,
a one famly dwelling may be erected on a | ot
that has been recorded * * * and was not
contiguous to other property under |egal
control of the same owner or owners, prior to
t he effective dat e of this Or di nance,
irrespective of the lot wdth, depth, or
ar ea. A one famly dwelling may be erected
on each such |ot of a recorded plat. * ook ok
ZDO 9. 041(A) (1960).

14 The chall enged deci sion states:

15
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36
37
38
39
40
41
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"* * * At no tinme prior to October 17, 1980, were
Tax Lots 404 & 405 separate parcels under
di fferent ownership. The only period of different
ownership extended [from April 10, 1970 wuntil
March 19, 1971, but Tax Lot 405 was not a separate
parcel during this period of tine. It was still
part of [Tax Lot 400]. At the date of initial
zoning, June 18, 1979, both parcels were under
conmon ownershi p, and both parcels were undersized
parcels in the FF-10 zoning district. This record
does not show that either parcel was part of a
recorded pl at.

"The effect and intent of subsection 9.41(A)(2) of
t he 1960 Zoni ng Or di nance was to perm t
devel opnent on undersized |ots recorded prior to
the effective date of zoning, unless those parcels
were contiguous and under the same ownership when
initially zoned. Tax Lots 404 & 405 are
contiguous, and pursuant to subsection 9.41(A)(2),
they were conbined for purposes of devel opnent
under the FF-10 zoning district when they were
initially zoned in 1979 because they were both
undersi zed and were under comon owner ship. The
1980 amendnment , whi ch becane t he current
subsection 902.02 of the ZDO wutilized different
| anguage, but was to the sane effect. Because Tax
Lots 404 & 405 were not considered separate lots
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for purposes of devel opnment under the FF-10 zoning
district on June 26, 1980, their status did not
change with the adoption of subsection 902.02 of
t he ZDO

"* * *  The Planning Director correctly determ ned
[the ZDO] operates to conbine Tax Lots 404 & 405
for purposes of residential devel opnment under the
FF-10 zoning district.

" * * * *

"It seems clear * * * that the intent of * * *
ORS 92.017 was to restrict | ocal gover nment
adm nistration of subdivision or partitioning
ordi nances which required a subsequent partition
appr oval after contiguous parcels came under

common owner ship. There is no attenmpt in ORS
92.017 to regulate the application of zoning
or di nances to conti guous parcel s, and t he
| egislative history does not indicate any such
intent." Record 4.

ORS 92. 017 provi des:

"A lot or parcel lawfully created shall remain a
discrete |lot or parcel, unless the |ot or parcel

lines are changed or vacated or the |ot or parce

is further divided, as provided by |aw "

Petitioner argues ORS 92.017 precludes the county from
failing to recognize tax lots 404 and 405 as separately
devel opabl e parcel s.

The county argues tax |lots 404 and 405 are not properly
recogni zed as "lawfully created"” and separately devel opabl e
parcels under the county's code, and that ORS 92.017 does

not control the chall enged decision. The county argues:

"Respondent believes the inportant point here is
that Tax Lots 404 and 405 were not 'lawfully
created' as separate legal |ots because * * * they
were under common ownership imrediately from the
time of the creation of Tax Lot 405. Had the
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property that becanme Tax Lot 405 been conveyed to
a third party and subsequently acquired by the
owners of Tax Lot 404, petitioner's argunment m ght
be correct. Had Tax Lot 405 been approved by an
official act of partitioning property, petitioner
m ght be correct. Respondent does not believe,
however, t hat [ ORS 92.017] cont enpl at ed a
situation where a buyer could acquire small pieces
of contiguous property[,] pieceneal over a period
of tinme and[,] thereby[,] establish that each is a

di screet zoning |ot. The legislative history
* * * clearly shows the problem ainmed at was that
parcels ‘'lawfully created," i.e. by officia

partition approval or by conveyance to another
party in years prior to partitioning regulations,
m ght be conbined sinply because they canme into
common ownership. That is not the situation here,
where the Goglins' purchased a 5-acre parcel and
subsequently added an additional five acres to it.
* * *"  Respondent's Brief 5-6.

Under this assignnment of error, the critical issue is
whet her ORS 92.017 requires the county to recognize tax lots

404 and 405 as separately devel opable parcels.? Bot h

petitioner and the county refer us to the legislative

hi story of ORS 92.017 to assist in answering this question.
W may refer to legislative history only where the

terms of the disputed statute are anbiguous. Sout hwood

Homeowners Assoc. v. City of Philomath, 106 Or App 21, 24

806 P2d 162 (1991). We believe that ORS 92.017 is

2ln its brief, the county strongly suggests it need not recognize
lawfully created lots or parcels as separate |lots or parcels, where those
lots or parcels were held in a single ownership at the tine restrictive

zoning is inposed. While it is not entirely clear, we do not read the
chal l enged decision to deternmine that tax lots 404 and 405 are not | awf ul
di visions of |and. Rat her, we read the challenged decision to sinply

deternmine that, due to their size and history, tax lots 404 and 405 do not
constitute separately devel opabl e parcels.
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ambi guous. Specifically, it is not clear whether under
ORS 92.017, the county may refuse to recognize tax |ots 404
and 405 as separately devel opable parcels, sinply because
(1) a mnimum |l ot size was subsequently applied to those tax
lots making them substandard in size, and (2) the ZDO
requires that such tax lots, held in a single ownership at
the time zoning was inposed, be conmbined for purposes of
devel opnent approval .

ORS 92.017 was enacted into law by Oregon Laws 1985,

chapter 717, section 3. The bill enacting ORS 92.017,
HB 2381, enbraced several matters relating to |and
divisions, including a refinenent of the definitions of

"partition" and "subdivision" and a provision that lawfully
created partitions are entitled to the same status as
lawfully created subdivisions. In this regard, t he

follow ng testinony is instructive:

"The question arose first in Washington County.
In other words [county counsel wote an opinion]
relating to a new subdivision that had been
approved five years ago or [a] nmmjor or mnor
partition approved during the course of this new
era, but related to a lot of record. [ The
gquestion] said * * * 'we know we can prevent
[ property owners] from using it by planning and
zoni ng. But how can we clear this line off the
map? How can we elimnate that thing, that |ot of
record?” And the answer canme back by construing *
* * the subdivision plat law to say that if you
hol d a subdivision, and you can't sell it for nore
than a year, you nmay have to cone in and
resubdivide. * * * |f you reacquire two or nore
contiguous lots, in the same ownership, it wll
merge an ownership (the lines wll, for al

practical purposes, disappear w thout any change

Page 7



1 in the record). And you'll be required to cone in
2 and re-partition the [parcels] before you can sel
3 themin the exact same configuration in which they
4 were approved a year earlier. That's the issue.

5 "x % *x * %

6 tRx X What the bill is saying is once a
7 subdi vision always a subdivision, unl ess you
8 formally vacate it. Once a partition always a
9 partition, unless you formally vacate it. It does
10 not address * * * the lots of record. ook ooxy
11 St eve Hawes, House Housing and Urban Devel opnment
12 Commttee (HB 2381), February 21, 1985, tape 35
13 at 186.

14 |In addition, the following testinony is also instructive:
15 "* * * The intent of the bill was twofold. First,
16 to clarify +that wunits of Iland created under
17 current subdivision and partition regulations * *
18 * remain recognized units of Jland until their
19 description is lawfully changed by wvacation
20 replatting or other neans. Second, it recognizes
21 units of land that were lawfully created prior to
22 t he enactnment of current subdivision and partition
23 st at ut es.
24 "On the first point * * * the generally accepted
25 interpretation of current subdi vi si on and
26 partition statutes was judged incorrect by a |ega
27 opinion witten by the Washi ngton County Counsel -
28 - an opinion that was |ater endorsed Dby
29 Legi sl ative Counsel as being correct. These |ega
30 opinions said that I|ots or partitions created
31 under | ocal subdivision and partition ordinances
32 shoul d go back through the |ocal government review
33 process if they were contiguous and under single
34 ownership, past the end of the calendar year in
35 which they were created. In other words, a
36 subdivision that was legally created, [and that]
37 wasn't sold, technically should go back through
38 t he process on a yearly basis. [ This applies to]
39 any of those lots that are still contiguous and
40 under the sanme ownership. O if contiguous lots
41 or parcels owned by different parties cone * * *
42 under single ownership, * * * |f * * * one party
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was bought out, if there was a foreclosure,
t hrough an inheritance, [then] the |line separating
the two units essentially disappeared. * * *

" Most counties are usi ng a conmon sense
interpretation of the statutes and do not require
al ready approved |lots or parcels to be re-reviewed
sinmply for reasons of ownership. HB 2381 mekes
t hat common sense interpretation law * * *,

"[ T] he second el enent of the bill deals with units
of land * * * legally created prior to the * * *
exi stence of subdivision and partition statutes.
The new statutes were enacted in 1973. They did
not address units of land * * * created before
t hat date. Nei t her has |egislation enacted since
1973.

"The current statutes recognize units of land in
two types. Lots and parcels. Both [lots and
parcels] rely for definition on |local subdivision
and partition processes adopted in accordance with

statutes first enacted in 1973. In other words,
the Oregon statutes are silent on the definition
of a lot or parcel of |and. [HB 2381] repl aces

reference to specific statutes with | anguage which
essentially says that if a lot or parcel was
created in a |lawful manner, neaning according to
laws in existence at the tine it was created, [it]
is still recognized as a legitimate | ot or parcel
and does not need to be reeval uated under current
| aw to be recogni zed as such. * * *

"k X * * *

"An inportant point | need to make about this bil

is that it in no way gives new devel opnent rights
to anyone. So, to get it on the record, we're not
trying to legitimze lots of record for any Kind
of devel opnent. People shouldn't ook at this as
having a piece of property and going in for a
buil ding permt. Devel opment of property affected
by [HB 2381] renmins subject to current state and
local land use and zoning |aws, ordinances and
regul ati ons. The practical effect of the bill is
to allow units of land that were lawfully created
over the years to be sold and in so doing provides
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for the equitable treatnment of property owners who
have not been well treated under current law. * *
*"  (Enphasis supplied.) Representative Al Young,
Senate Energy and Natural Resources Committee (HB
2381), June 10, 1985, tape 146A at 213.

Representative Young continued his testinony:

"* * * Qur intent was not to open the w ndow to
circunvent the land use laws in any way, or
legitimze anything that was * * * done that
didn't conply with the rules at the tine. Agai n,
[there is] no interest in legitimzing lots for
devel opnment . Simply, for the transfer of those
lots which, in sone cases, is quite inportant.
Some of these lots that were created have three
homes on them And [through] nobody's coniving or
anything else, were in separate ownership and have
cone back into one ownership through inheritance
or foreclosure * * * and the owner took it back

and all the sudden they have a five acre parcel
with a house on it next to the honme that they live
in and they cannot sell it legally."™ 1d. at 355.

further stated:

"* * * This sinply has to do with people who
t hought that they were legitimately dividing their
land * * *, [T]hey did everything that they
should have, they partitioned or subdivided it
legally, and then all of the sudden [through] no
fault of their own, they sinply cannot sell one or

two of those [lots or parcels]. The first part of
the bill just * * * corrects an error * * * that
essentially says your subdivision, if you don't

sell out by the end of the cal endar year, you have
to come back to the city and get reapproval on it,

or review of it. And that, |I'mcertain, was never
the intent of the legislature to require that.
[HB 2381] will make [such | ots and parcels] remain
that way until they're essentially vacated. And
the |ines dissolved. And there is provision for
that in the statutes.” 1d. at 397.

followng citizen testinmobny is also instructive

Answering a question from Senator Day, Representative Young



outlining the problem that was intended to be corrected by

t he adoption of HB 2381, including what is now ORS 92. 017:

"Some time ago | wanted to sell sone of ny land to

my son. Because | live on exclusive farm use | and
| realized that | can't divide it. My adj oi ni ng
nei ghbor wanted to sell some of his land so |
checked with the county [planning departnent] to
see if I could buy this land and resell it to ny
son. [ The planner] saw no problem as |ong as no
new tax |lot is forned. So, | purchased the | and

and then went back to the county. This tinme | was
told the county |egal counsel had determ ned that
two adjoining tax lots in the same nane nust be

consi dered one. | support exclusive farm use tax
lots not being divided, but | don't think we
should be forced to conmbine tax lots just because
they're in the same nane. ook ok Pat Hurl ey,

Senate Energy and Natural Resources Conmmttee June
10, 1985 (HB 2381), tape 146A at 432,

A. VWhat Does ORS 92. 017 Require?

The text of ORS 92.017, and its legislative history,
make it clear that the functions of ORS 92.017 were (1) to
prevent |ocal governnments from refusing to recognize | awful
divisions of land such that lots and parcels could not be
sold to third parties, and (2) to establish that the
property lines established by such land divisions renmain
inviolate, absent the enployment of a specific process to
elimnate such property |ines.

Under ORS 92.017, the <county could not refuse to
recogni ze as separate, two lawfully divided parcels, sinply
because one parcel was never held in an ownership separate
from the other parcel. ORS 92.017 requires recognition of

such parcels as separate until some action is taken to
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erase the lawfully established property Iines. If the
chall enged decision refused to recognize as separate,
parcels that were lawfully divided, sinply because those
parcels were held in a single ownershinp, such a
determ nation would violate ORS 92.017. However, we do not
read the chall enged decision to make any determ nation about
the sanctity of the division of tax lots 404 and 405.
Rat her, the challenged decision sinply determ nes that the
parcel s are, for zoni ng pur poses, not separately
devel opabl e.

B. Does ORS 92.017 Require that Tax Lots 404 and 405
Be Treated as Separately Devel opabl e Parcel s?

Nothing in either the text of ORS 92.017 or its
| egislative history suggests that all lawfully created |ots
and parcels nmust be recogni zed by |ocal governnment as being
separately devel opabl e. In fact, the legislative history
guot ed above makes it reasonabl y cl ear t hat t he
devel opability of such lots and parcels is to be determ ned
with reference to pl anni ng and zoni ng st andar ds.
Accordingly, the county's determnation that tax |ots 404
and 405 are not separately devel opable, because they were
not in separate ownerships at the time of the inmposition of
restrictive zoning, does not offend ORS 92.017.

The first assignnment of error is denied.

SECOND ASSI GNMENT OF ERROR

"The county m sconstrued the applicable law and
made a decision not supported by substantial
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evidence in the whole record when the hearings
officer found the petitioner's Tax Lots 404 and
405 were not under separate ownership prior to
1980, and thus were not exenpt from the operation
of the aggregation provisions of ZDO Sec.
902.02B. "

The dispute under this assignnent of error relates to
whet her tax lots 404 and 405 are separately devel opable
under ZDO 902.02. To have acquired separate devel opnment
ri ghts under ZDO 902.02(B), tax lots 404 and 405 nust have
been held in separate ownership "prior to the adoption of"
ZDO 902.02.3 ZDO 902.02 was adopted on June 26, 1980. | f
tax lots 404 and 405 were held in separate ownership prior
to June 26, 1980, then ZDO 902.02(B) requires the county to
recogni ze those parcels as separately devel opable. However
if not held in separate ownership on that date, ZDO
902.02(B) requires tax lots 404 and 405 be considered

"conbi ned" for purposes of devel opnent approval.

3Actual |y, ZDO 902.02 is a little nore conplicated. As applied here
ZDO 902.02(A) provides that where a parcel is created by contract, and at
the tine of its creation such parcel confornmed to all plan, zone and | and
division requirenents, such parcel is considered to be a developable
parcel. However, under ZDO 902.02(B), if at the tine restrictive zoning is
initially inposed on the parcel, (1) the parcel is under the sane ownership
as contiguous parcel (s), and (2) the parcel does not conformto the m ni mum

ot size requirements of the zone, the parcel nmust be "conbined," for
pur poses of devel opnment under the ZDO, with the contiguous parcels in the
same ownership. However, the last sentence of ZDO 902.02(B) provides an

exception to the exception:

"* x * A lot or parcel which is a separate legal |ot or parce
prior to the adoption of this provision shall remain a separate
| egal | ot regardless of ownership."

The di spute under this assignnent of error has to do with the neani ng of
this |last sentence of ZDO 902.02(B).
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The issue is whether tax |ots 404 and 405 were separate
parcels held in separate ownerships "prior to" June 26,
1980. The challenged decision interprets the "prior to"
| anguage of ZDO 902.02(B) to nean that on June 26, 1980, tax
| ots 404 and 405 nust have been in separate ownership.

Petitioner argues this interpretation of ZDO 902.02(B)
IS wong. Petitioner argues that ZDO 902.02(B) is nore
reasonably interpreted to nean that so |long as the disputed
parcels were held in separate ownership, at any time prior
to June 26, 1980, those parcels nust be considered
separately devel opabl e.

We nust defer to a local governnent's interpretation of
its code so long as the proffered interpretation is not
"clearly contrary to the enacted | anguage," or "inconsistent
with express |anguage of the ordinance or its apparent

pur pose or policy." Clark v. Jackson County, 313 O 508,

514-15, _  P2d __ (1992). The interpretation of ZDO
902.02(B), that in order to be recognized as separately
devel opabl e, a parcel nust have been in separate ownership
on June 26, 1980, is not "clearly contrary" to the terns of,
or "inconsistent with the express |anguage" or "apparent
purpose or policy" of, ZDO 902. 02. Ther efore, t hat
interpretation provides no basis for reversal or remand.

The second assi gnnment of error is denied.

The county's decision is affirmed.
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