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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

McKAY CREEK VALLEY ASSOCI ATI ON, )
)
Petitioner, )
)
VS. )
) LUBA No. 92-115
WASHI NGTON COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
DARYL McCOY and SUE M COY, )
)
| nt ervenor s- Respondent . )

Appeal from Washi ngton County.

Kevin Keaney, Portland, filed the petition for review
and argued on behalf of petitioner. Wth him on the brief
was Pozzi, WIson, Atchison, O Leary & Conboy.

David C. Noren, Hillsboro, filed a response brief and
aruged on behalf of respondent.

David B. Smth, Tigard, filed a response brief on
behal f of i ntervenors-respondent. Dor ot hy Cofi el d,
Portl and, argued on behalf of intervenors-respondent.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON
Referee, participated in the decision.

REMANDED 10/ 26/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the board of county
conmm ssioners approving a dwelling in conjunction with farm
use in the Agriculture and Forest, 20-acre m nimum (AF-20)
zone.
MOTI ON TO | NTERVENE

Daryl and Sue MCoy, the applicants below, nopve to
intervene in this proceeding on the side of respondent.
There is no opposition to the notion, and it is all owed.
FACTS

From 1984 through 1988, the county interpreted
Washi ngt on County Communi ty Devel opnent Code (CDCO)
Article VI (Land Divisions), and the provisions of ORS ch 92
which that article inplenmented, to allow new parcels to be
created by recording deeds or land sales contracts
separately conveying portions of an existing parcel which
are separated by a public road, wthout additional county
revi ew. In other words, under the county's interpretation,
the partitioning requirenents and procedures of the CDC and
ORS ch 92 did not apply to property bisected by a public
road.

Al'l properties referred to in this opinion were and are
zoned AF-20. An approximately 19 acre parcel (hereafter tax
| ot 200) was bisected by Collins Rd. Sone time prior to the

1986 |l ot line adjustnent proceeding described below a deed
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conveying the 8.04 acre portion of tax ot 200 | ocated south
of Collins Rd. was recorded with the county clerk. Thi s
8.04 acre property south of Collins Rd. was thereafter
designated tax lot 201 and treated by the county as a
separate parcel.1

On Novenber 21, 1986, the county approved a lot |ine
adjustnment involving the 8.04 acre tax l|lot 201 and three
ot her parcels 117.5, 5.5 and 0.03 acres in size. The four
reconfigured parcels were 42.2, 38.0, 26.4 and 24.5 acres in
size. The 24.5 acre parcel (hereafter tax |ot 303) is owned
by intervenors and is the subject of this proceeding. Three
of the four parcels resulting fromthe lot |ine adjustnent,
including tax |ot 303, <contain portions of what was
originally tax |lot 201.

In 1988, petitioner initiated a Land Conservation and
Devel opment Conm ssion (LCDC) enforcenent order proceeding
agai nst respondent Washi ngton County, alleging that various
patterns and practices of respondent violated state | and use
laws. On January 10, 1989, LCDC issued an enforcenent order
agai nst respondent. LCDC Order 88-EO 392. The enforcenent
order finds, anong other things, that "[b]y all ow ng parcels

to be created by a road wthout conplying 'with all

1The 11 acre portion of tax lot 200 located north of Collins Rd. has
i kewi se been treated by the county as a separate parcel. Although tax |ot
200 plays no further direct role in this case, we note the record appears
to indicate it subsequently has either been conbined with an adjacent
parcel and further divided or undergone a lot line adjustnent wth an
adj acent parcel .
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applicable planning, zoning and partitioning ordinances or
regul ation[s],' t he County IS vi ol ati ng t he | egal
requirenents for <creating parcels.” Record 45. The
enforcenent order directs respondent to carry out certain
"remedi al actions" wth regard to specific types of
applications. Record 47. The application of these
enforcenent order requirenments to the facts of this case is
a matter of dispute between the parties.

On January 19, 1990, i ntervenors filed their
application for approval of a dwelling in conjunction with
farm use on the 24.5 acre tax |ot 303. The application
lists the existing use of the property as "vacant."
Record 269. According to the application, "[t]he subject
property previously contained mature Douglas Fir trees which
have been harvested [and] partially restocked through
natural regeneration * * *_ " Record 272. The application
i ncl udes a farm managenent plan proposing the establishnent
of 5.0 acres of cultured Douglas Fir Christmas trees, to be
planted with 1500 trees per acre.

On July 19, 1991, the ~county planning departnment
approved intervenors' application, and petitioner appeal ed.
On Decenber 12, 1991, the hearings officer approved
intervenors' application, and petitioner again appealed. On
May 19, 1992, the board of county conm ssioners approved

intervenors' application. This appeal foll owed.
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FI RST ASSI GNMENT OF ERROR

"Washi ngton County erred because a dwelling in
conjunction with farm use my only be established
on a 'lot' or 'parcel'."

THI RD ASSI GNMENT OF ERROR

"Washi ngton County erred by considering the
‘col | ateral attack' and ‘'retroactivity' non-
i ssues.”

Under these assignnments of error, petitioners contend
approval of a farm dwelling on tax lot 303 does not conply
with requirements of the CDC and the 1989 LCDC enforcenment
order.

A CDC

CDC 344-3.1D provides that "[d]welling units ** * in
conjunction with farm use or the propagation or harvesting
of a forest product as defined in ORS Ch. 215 --
[ CDC] 430-37.2A(1) and (2)" are pernmitted uses in the AF-20
zone. The county approved the challenged permt under
CDC 430-37.2A(2)(c). CDC 430-37.2A(2) allows "a dwelling in

conjunction with farmuse * * * on a |lot or parcel that is

managed as part of certain farm operations or woodl ots.
(Enphasi s added.) As relevant, the CDC defines "parcel" as:

"A unit of land that is created by a partitioning

of | and. Parcel 1includes ot unless the context

requires otherw se. A parcel includes a unit of

| and creat ed:

"[1.] By partitioning | and as defi ned in
ORS 92.010;

"[2.] I'n conpliance with all applicable planning
zoning and partitioning ordinances and
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regul ations; or

"[3.] By deed or land sales contract, if there
were no applicable planning, zoning or
partitioning ordi nances or regulations.

"[4.] Does not include a wunit of Iland created
solely to establish a separate t ax
account."2 CDC 106-151.

Petitioner contends tax |ot 303 does not satisfy the
CDC (and statutory) definition of "parcel” because its
creation was not approved pursuant to the partitioning
provi sions of the CDC. Petitioner argues that tax |ot 303's
exi stence as a separate parcel is dependent upon the
original creation of tax |ot 201 as a separate parcel,
t hrough the recording of a deed conveying the portion of tax
| ot 200 south of Collins Rd. According to petitioner, that
conveyance was ineffective to create a separate parcel,
because the county erroneously relied on the existence of a
road bisecting tax lot 200 to justify not requiring
conpliance with the partitioning provisions of the CDC
Petitioner argues that whether the county believed it was
interpreting its code correctly at the tinme, and whether the
then owners of tax lot 200 did everything required of them
by the county at the tine, are immterial.

The challenged decision finds that tax |ot 201 was

created as a separate parcel, prior to 1986, by the

2The ORS ch 215 definition of "parcel" is stated in ORS 215.010 and is
essentially identical to that in CDC 106-151.
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recording of a deed conveying the portion of tax lot 200
south of Collins Rd., in accordance wth the county's
interpretation of applicable regulations at that time.3 The
county and i ntervenors (respondents) argue this IS
sufficient to support the county's determ nation that tax
lot 303 is a "parcel."4 Respondents argue that in the
absence of an express requirenent in the CDC that a proposed
use nmust be on a "legally established |lot or parcel"” or a
"legal lot of record,"” as is the case here, an applicant is
not required to prove that the lot or parcel on which a
proposed use wll be located was I|lawfully <created.®
According to respondents, to require affirmative proof of
the |l egal status of every lot or parcel involved in a |and
use proceeding would greatly inmpede the processing of |and
use applications.

In Yamhill County v. Ludw ck, 294 Or 778, 786-88, 663

P2d 398 (1983) (Ludwi ck), the Oregon Suprene Court found

that a county ordinance standard that dwellings be on an

3The chal | enged deci si on does not include a determination on whether the
process used to create tax | ot 201 prior to 1986 was | egally adequate.

4Respondents nmake a related argument that even if this is not sufficient
to establish that tax lot 201 was lawfully created as a separate parcel
the subsequent 1986 lot line adjustment created tax lot 303 as a separate
par cel . This argunent is addressed under the second assignnent of error,
i nfra.

SIntervenors point out that for certain types of uses, such as urban
dwel I'i ngs, the CDC does require that construction be on a lawfully created
"l ot of record." CDC 106-115; 430-37.1A.

Page 7



~N~ oo o~ WO N

"existing legal lot-of-record" required the county to
determ ne that the subject lots were legally created before
it approved conditional use permts and variances for the

dwel I i ngs. In Stefansky v. Grant County, 12 Or LUBA 91, 96

(1984), where it was alleged that the parcel subject to a
conditional use permt application was not |awfully created,

we st at ed:

"Ordinarily, we would not consider it appropriate,
in review ng approval of a conditional use permt,
to take up clainms concerning prior actions rel ated
to the property. CGeneral ly, our review function
is |limted to consideration of the approva
criteria applied by the decisionmker to the
permt under appeal. *ok ok (Emphasis in
original.)

In Stefansky, we also noted that the Suprenme Court relied in
Ludwi ck on an approval standard requiring an "existing | egal
| ot-of -record” and stated we did not know whether the G ant
County ordi nance contained a simlar provision.® Stefansky,
12 O LUBA at 97 n 4. Another instance in which we revi ewed
the legality of a previously created parcel was where the
chal | enged decision was a county determ nation that a parcel
was not a legal "lot of record" as that term was defined in

the county code. Atkins v. Deschutes County, 19 Or LUBA 84,

aff'd 102 O App 208 (1990).

Unlike the code provision at issue in Ludw ck, the

6However, in Stefansky we proceeded to review the issue of whether the
parcel was lawfully created, because the county's decision included a
deternmination on the legality of the subject parcel.

Page 8



© 00 ~N oo o b~ w NP

N NN NN R R R R R R R R R R
A W N P O © 0 N O O M W N B O

rel evant code provisions here do not specifically require a
determ nation that a |ot or parcel was "legally" created.
Further, none of the above described opinions hold that
prior actions creating a lot or parcel are subject to

collateral attack in a subsequent |and use proceedi ng where

the status of the subject property as a "legal" lot or
parcel, "lot of record"” or "lot or parcel"” as defined by the
| ocal code is at issue. Rat her, those cases sinply stand

for the proposition that under a local standard requiring
that a lot or parcel be shown to have been legally or
properly created, it nmust be established that, at the tine
the lots or parcels were created, any |ocal governnment

approvals required at that time were given. Yanmhill County

V. Ludw ck, supra (no final partition approval); Stefansky

v. Grant County, supra (ownerships created for estate

pl anni ng purposes not sufficient wunder state and | ocal

partitioning approval requirenents);’ Atkins v. Deschutes

County, supra (filing of plat with county surveyor not shown

to be legally sufficient to create new | ots). Such a loca
standard does not require a conplete reexam nation of
conpliance wth every approval standard that my have
applied at the tine a ot or parcel was created.

In this case, there is no dispute that, at the tine a

deed <conveying tax |lot 201 was recorded, the county

We noted in Stefansky that the findings were "confusing." Id at 96.
We do not read that case to be inconsistent with our holding in this case.
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i nterpreted its CDC partitioning provi si ons to be
i napplicable to such conveyances. In other words, at the
time the deed creating tax ot 201 was recorded, recording a
deed for that property was sufficient to create a "parcel,"
and no additional county partitioning approval was required.
Therefore, the county's determnation that tax |lot 201 was
created as a separate parcel by deed, together wth the
subsequent |ot I|ine adjustnent, provide an adequate basis
for concluding tax ot 303 is a "parcel" under the CDC. 8

Thi s subassi gnnent of error is denied.

B. LCDC Enforcenment Order

In the enforcement order, LCDC states that "[Db]y
allowi ng parcels to be created by a road w thout conplying
‘with all applicable [partitioning regulations],' the County
is violating legal requirenents for <creating parcels.”

Record 45. In Section VI ("Order"), LCDC ordered the county

to:
"* * * make |and use decisions in conpliance with
its acknowl edged conprehensive plan and |and use
regul ati ons. To do this, Wshington County
specifically shall conply with the renedial
actions described by [the hearings officer] in
8The AF-20 zone is an exclusive farm use zone. CDC 344- 1. The

CDC 430-37.2A(2) requirenment that a farm dwelling be on a "lot or parcel"
and the CDC 106-151 definition of "parcel" parallel ORS 215.213(2) and
215.010. We need not and do not determine in this proceeding whether the
county's 1986 interpretation of the CDC or the statutes the CDC presunably
was adopted to inplenment, was erroneous. The inportant point is there is
no dispute that tax lot 201 was created in accordance with the county's
interpretation of the applicable Ilegal requirenents at the tine tax |lot 201
was created.
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Section VI of [his recommendation] with respect to
the follow ng types of applications:

"1. Plan/zone changes from AF-10 to AF-5.

"2. Non-farmdwellings in EFU and AF-20 zones.
"3. Forest Dwellings in the EFC zone.

"4. Non-forest Dwellings in the EFC District.
"5. Major and M nor Partitions outside UGB s.

"6. Lot Line Adjustnments in EFU and AF-20
Districts.” (Enphasis added.) Record 46-47.

The remi nder of Section VI of the enforcenent order

addresses how LCDC w |l monitor the county's actions
regarding the types of applications listed above. Record
47-49.

Section VI of the hearings officer's recomendation
("Recommended Enforcenent Order") sets out the renedial
actions the hearings officer recomends for particular types

of actions, under six headi ngs:

"AF-10 to AF-5"

"Nonfarm Dwel lings in EFU and AF-20 Districts”

"Forest Dwellings in the EFC District”

"Non Forest Dwellings in the EFC District"

"Recognition of Parcels Based Upon Existence of
Roads"

"Lot Line Adjustments"” Record 58-60.

The renmedi al action recomended by the hearings officer for

"Recognition of Parcels Based Upon Exi stence of Roads" is:

"For the purpose of the application of county
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28

pl anni ng, zoning, and partitioning ordi nances and
regul ations, only recognize the existence of a
"parcel’ as defined by ORS 215.010 regardl ess of
whet her a parcel is bisected by a public road.”
Record 59-60.

Petitioner contends the above quoted hearings officer's

reconmmended renedi al action prohibits the county from

recogni zing tax lot 303 as a "parcel” in applying its CDC
provisions to intervenors' farm dwelling application,
because tax lot 303 s existence as a separate parcel is

dependent upon the creation of tax lot 201 as a separate
parcel . According to petitioner, the county cannot
recogni ze the creation of tax lot 201 as a separate parcel
because it was based on the bisection of tax |ot 200 by a
public road.

Looking at the above quoted renedial action in
isolation, it is unclear in what situations the prohibition
agai nst county "recognition" of the existence of separate
parcels due to bisection by a public road was intended to
apply. However, it is <clear the six sections of the
hearings officer's recomendations on renedial actions
parallel the six types of applications to which the LCDC
order says those renedial actions are to be applied.
Therefore, it is clear that the prohibition in question
applies only to applications for county approval of major or
m nor partitions outside urban growth boundaries. | n ot her
wor ds, it applies prospectively to county decisions

approving rural partitions, and does not require the county
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to determ ne, before taking action on every permt
application, whet her t he subject property cannot be
recogni zed as a separate parcel due to the manner in which
it was created.

Thi s subassi gnnent of error is denied.

The first and third assignnents of error are deni ed.

SECOND ASSI GNMVENT OF ERROR

"Washi ngton County erred because it wongly

concluded that the 1986 |I|ot |I|ine adjustnment
transformed the property at issue into a 'lot' or
"parcel .'"

The challenged decision also finds that tax |ot 303
qualifies as a "parcel," as defined by CDC 106-151 and

ORS 215.010 because it is a "'"unit of land created' in its

present configuration by [the 1986] lot line adjustnment 'in
conpliance with all applicable planning, zoning and
partitioning ordinances and regul ations.'" Record 8.

Petitioner argues that a parcel cannot be "created" by
a lot line adjustnent because a lot Iline adjustnment, by
definition, is not a partition and does not "create"
addi tional units of |and.

The definitions of "partition" in CDC 106-153 (1986)
and ORS 92.015(7)(b) clearly provide that "partition" does
not include "any adjustnment of a property line by the
rel ocati on of a comopn boundary where an additional unit of
land is not created and where the existing unit of [|and

reduced in size by the adjustnent conplies wth any
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applicable [ordinance provisions]." CDC 605-1 (1986)
contains a parallel description of "lot |ine adjustnent."”
In this case the 1986 | ot |ine adjustnent did not purport to
create an additional unit of land, but rather relied on the
exi stence of t ax | ot 201 as a separate par cel .
Additionally, the one parcel that was reduced in size by the
lot line adjustnent (117.5 acres to 42.2 acres) exceeded the
m ninmum | ot size in the AF-20 zone.

We therefore agree with petitioner that tax | ot 303 was
not "created" as a separate parcel by the 1986 lot |ine
adj ust nent . However, this provides no basis for reversing
or remandi ng the county's decision, as we conclude supra the
county's determnation that tax lot 303 is a "parcel"” is
supported on other grounds.

The second assi gnnent of error is sustained.

FOURTH ASSI GNMENT OF ERROR

"Washington County erred by concluding that
conpliance with the farm managenent plan is a
m nisterial decision that may be validated by the
pl anni ng director."

The county approved the subject farm dwelling as a
dwelling in conjunction with "a woodl ot capabl e of producing
an average over the growth cycle of $10,000 in gross annual

i ncome" under CDC 430-37.2A(2)(c).° Record 8, 86, 104.10

9CDC 430-37.2A(2)(c) parallels ORS 215.213(2)(b)(B). Petitioner does
not challenge the county's determnation that the growing of cultured
Christmas trees constitutes a "woodl ot" and, therefore, we nake no deci sion
on this issue. However, we note that in Harwood v. Lane County,
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The chal |l enged decision includes the follow ng condition:

"Prior to Final Appr oval and |Issuance of a
Building Permit, the Applicant Shall:

"1. Upon inplenmentation of the farm managenment
pl an, provide docunentation from a qualified
expert (such as an Extension Agent) that the
Christnmas trees are planted in an acceptable
manner (i.e. that at least five acres of
Douglas fir seedlings are planted at typical
densities of 1500 per acre and are likely to

survive as a producing crop). Thi s
docunentation shall be obtained within two
years of prelim nary appr oval for t he

dwel ling and shall constitute final approval
of the farm managenent plan. * * *

"k ox o x x"  (Enmphasis in original.) Record 2.
The condition itself does not state what procedures the
county will use for final approval of the farm managenent
pl an. However, the county's findings provide:

"* * * The review and approval of the docunentary
evidence [required by the above quoted condition]
by the Planning Director is a mnisterial decision
made under clear and objective standards and does
not involve the exercise of significant factual or
| egal judgnent. No public notice and hearing are
required." (Enphasis added.) Record 8.

Petitioner's entire argunent is the follow ng:

"Review of intervenors' proposed farm managenent
pl an before issuance of a building permt involves

O LUBA _ (LUBA No. 92-001, April 27, 1992), slip op 7-8, we found that
Chri st mas trees are "perennials,” as t hat term is used in
ORS 215.213(2)(b) (A . W also note that "woodlot" is defined as "a

relatively restricted area devoted to the growing of forest trees.”
Websters Third New International Dictionary 2631 (1981).

10The board of commi ssioners' decision incorporates the findings of the
hearings officer, which incorporate findings from the July 19 and
November 14, 1991 staff reports.
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di scretion; it should occur t hrough Type I1I
contested case proceedings rather than through a

Type | review [11] Washi ngton County, however,
concl uded that discretion is not involved and that
the act is nmerely mnisterial. Because [this]
decision is wong, LUBA should * * * reverse this
part of the decision.”™ Petition for Review 9.

Respondents argue the future county decision granting
final approval to inplenmentation of the farm managenent pl an
required by the above quoted condition does not require the
exerci se of di screti on, interpretation or j udgnent .
Therefore, respondents argue the decision required by the
condition is a mnisterial decision not requiring notice or
the opportunity for a hearing. Respondents further argue
this two-stage decision making process for approval of
dwellings in conjunction with farm use in the AF-20 zone
(and other resource zones) is set out in CDC Appendix B,
St andard 4, and i's not specifically chal | enged by
petitioner.

In McKay Creek Valley Assoc. v. Washington County, 18

O LUBA 71, 81 (1989), we held that county decisions
approving dwellings in conjunction with farm use under what
is now CDC 430-37.2A(2)(b) (dwellings on a lot or parcel

pl anted in perennials capable of producing $10,000 or npre

in average gross annual income) are "discretionary" and,

1lUunder the CDC, a Type | review does not include a hearing or
opportunity to comment on the proposed action, and notice of the decision
is given only to the applicant. CDC 202-1. 3. A Type Il review includes
notice of the proposed action to interested parties, an opportunity for
comment and an opportunity for a |local appeal. CDC 202-2. 3.
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therefore, "permts" as defined by ORS 215.402(4). For
simlar reasons, a county decision approving a dwelling on a
| ot or parcel that is a woodl ot capabl e of producing $10, 000
or nor e in aver age gr oss annual i ncone under
CDC 430-37.2A(2)(c) is also "discretionary" and a "permt,"
as defined by statute. ORS 215.416(3), (5) and (11) require
that a decision on an application for a "permt" be mde
only after notice and a hearing or an opportunity to request
a hearing through a |l ocal appeal.

A local governnment may, by inposing conditions or
ot herwi se, defer a final determ nation concerning conpliance
with an applicable permt approval standard to a |ater
st age. However, if the decision to be made at the later
stage is itself discretionary, the approval process for the
| ater stage nmust provide the statutorily required notice and
opportunity for hearing, even though the |ocal code may not
require such notice and hearing in other circunstances.

Rhyne v. Mil tnomah County, O LUBA _ (LUBA No. 92-058,

July 10, 1992), slip op 8-9; Headley v. Jackson County, 19

O LUBA 109, 114 n 9 (1990); Holland v. Lane County, 16

Or LUBA 583, 596 (1988).

In this case, the county's findings state that its
determ nation of conpliance wth CDC 430-37.2A(2)(c) is
dependent upon intervenors planting five acres of Dougl as
fir seedlings "in an acceptable manner (i.e. the trees are

planted at typical densities and are likely to survive as a
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produci ng crop)." Record 104. Simlarly, the condition
i nposed requires that the five acres of seedlings be
"planted at typical densities of 1500 per acre and * * *
likely to survive as a producing crop." Record 2. W agree
with petitioner that the determ nation of whether the
planted seedlings "are |likely to survive as a producing
crop” i nvol ves discretion. Ther ef ore, the county's
procedure for granting final approval to the inplenentation
of intervenors' farm managenent plan, prior to issuing a
building permt, nust include notice to interested parties
and a hearing or opportunity to request a hearing.
Accordingly, the challenged decision incorrectly determ nes
that "[n]o public notice and hearing are required.”
Record 8.
The fourth assignnment of error is sustained.

The county's decision is remanded.
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