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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
FRAN RECHT,
Petitioner,
VS.
LUBA No. 92-120

CI TY OF DEPCE BAY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
JOHN H. M LLER and MARY EMVA
M LLER,
| nt ervenor s- Respondent . )

Appeal from City of Depoe Bay.

Fran Recht, Depoe Bay, filed the petition for review
and argued on her own behal f.

No appearance by respondent.

Dale F. Evans, Lake Oswego, filed the response brief
and argued on behalf of intervenors-respondent.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 10/ 08/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a city decision rezoning a 12 acre
parcel from Residential R-2 to Residential R-5.
MOTI ON TO | NTERVENE

John H MIller and Mary Emma Mller, the applicants
bel ow, nmove to intervene on the side of respondent. There
is no opposition to the notion, and it is all owed.
FACTS

Under the Depoe Bay Zoning Ordinance (DBzZO), the
subject property is potentially developable with up to 106
single-famly dwellings under either R-2 or R-5 zoning.
Both zoning districts also permt devel opnent of two-famly
units, but only 53 such units could be devel oped under R 2
zoning, while up to 427 two-famly units are potentially
al l owabl e under R-5 zoning. While up to 427 multi-famly
units could be devel oped under the proposed R-5 zoning, the
R-2 zoning district does not permt nulti-famly units.?

The reason stated by the applicants for the requested
rezoning is to allow "a nore flexible nmeans for planning the
devel opnent of this property."2 Record 54. | nt ervenors

obtained city approval for the requested zone change for the

1Pl anned unit devel opments are permitted under either R-2 or R-5 zoning,
provided the property to be developed includes at Ileast two acres.
DBZO 3. 410

2The subject property includes severe slopes and intervenor's contend
that only approximtely seven of the total 12 acres are devel opable.
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subj ect property in 1989. However, no ordi nance was adopted
following the 1989 rezoning proceeding. In 1992 the city
pl anni ng comm ssion conducted a public hearing to consider
the request for rezoning to R-5 and again recomended that
the requested rezoning be approved. The ~city council
considered the request at a public hearing on June 1, 1992
and, thereafter, adopted an ordi nance rezoning the property
on June 11, 1992.
FI RST ASSI GNMENT OF ERROR

The only zoning ordinance criterion identified in the
decision as applying to the challenged decision is

DBZO 9. 020(3), which provides as foll ows:

"In considering an anmendnent to a zoning map, the
Pl anning Comm ssion shall seek to determ ne the
fol |l owi ng:

a. That the change is in accord with the Land
Use Plan for the area, and,

"b. That +there has either been a substantial
change in the character of the area since
zoning was adopt ed and which warrants
changi ng the zone; or that the zoning adopted
for the area was in error.

"Tx % * % *x "

The city found the disputed rezoning should be granted

because "the property was zoned * * * R-2 in errorp.)"3

3A change in zoning is also allowable under DBZO 9.020(3)(b) if there
has "been a substantial change in the character of the area since zoning
was adopted." However, the challenged decision is not based on a finding
that there has been a substantial change in the character of the area.
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Record 1. Petitioner contends the city council's finding is
an unexplained conclusion and fails to provide the
"justification for the decision based on the criteria,
standards, and facts * * * " as required by ORS 227.173(2).
Mor eover, petitioner contends the record includes no
evidence, |et alone substantial evidence, that the R-2
zoning currently applied to the property was applied in
error. Petitioner is correct on all points, and we sustain
the first assignnment of error.

There sinply are no findings, either in the decision or
in the 1989 staff report upon which the decision relies,
t hat nmake any attenpt to explain why the R-2 zoning applied
to the property was applied in error. In their Dbrief,
intervenors appear to argue that because it was reasonably
clear the applicants proposed to construct nutli-famly
dwellings at the tinme the city approved their application to
rezone the property in 1989, we may conclude there was a
m stake in the current R-2 zoning. We do not follow the
argunent .

DBZO 9.020(3)(b) appears to adopt the "change or
m stake" rule applied in a nunber of other states as a
requi renment for rezoning. See 1 Anderson, Anerican Law of
Zoning 8 5.11 (3d rev ed 1986). In applying that criterion,
the relevant focus is upon the time and circunstances under
which the R-2 zoning was applied to the property. As far as

we can tell, the existing R 2 zoning was applied to the
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property sonetinme well before 1989. What ever confusion or
m stakes my have occurred during the 1989 rezoning
proceedi ng, they provide no basis for determ ning conpliance
with the requirenment of DBZO 9.020(3)(b) that the R-2 zoning
was erroneous when applied. Nei t her the decision nor the
record offer any explanation for why the city's prior
decision to zone the subject property R-2 was erroneous.

W also have difficulty seeing the relevance of
i ntervenors' argunents concerning the relative advantages of
devel oping the property wunder R-2 and R-5 zoning. As
petitioner correctly notes, the only apparent difference
between the two zones is that multi-famly dwellings and
hi gher densities are possible under R-5 zoning. Aside from
those differences, the developnent flexibility possible
under the Planned Developnent zone nmy be achieved by
conbi ning the Planned Devel opnent zone with either the R-2
or the R5 zoning district. Mre inportantly, even if there
are devel opnent advant ages associated with R-5 zoning, those
advant ages have nothing to do with whether the existing R-2
zoni ng was erroneously applied in the first place. Even if
a higher density and nore aesthetically pleasing residential
devel opnent m ght be possible under R-5 zoning, that does
not nean the original R-2 zoning was applied in error.

Because the city's findings do not denonstrate the
existing R2 zoning was erroneously applied, as DBZO

9.020(3)(b) requires, and because there is no evidence
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suggesting such is the case, the first assignnent of error
IS sustained.
SECOND THROUGH FI FTH ASSI GNMENTS OF ERROR

Under these assignnments of error, petitioner identifies
conpr ehensi ve pl an policies and adm ni strative rule
requi renments which petitioner contends the city erroneously
failed to address in its findings.4 As we previously noted,
DBZO 9.020(3) is the only approval criterion identified by
in the challenged decision. Al t hough DBZO 9.020(3)(a)
requires that a zone change be "in accord with the Land Use
Plan for the area," the city does not identify in its
decision any land wuse regulation or conprehensive plan
criteria as applying to the chall enged deci sion. Clearly
provisions of the city's conprehensive plan my apply as
approval criteria when the zoning map is being anended. ORS

197.175(2)(d); 197.835(5)(a); Standard |Insurance Co. V.

Washi ngton County, 16 Or LUBA 30, 38-39 (1987); see Joseph

v. Lane County, 18 O LUBA 41, 44-45 (1989). Simlarly,

adm nistrative rules adopted by the Land Conservation and
Devel opment Conm ssion may inpose substantive requirenents
on | ocal gover nnent | and use deci sion maki ng.

ORS 197.040(1)(c)(A); Newconer v. Cackams County, 94 O

4Those plan policies concern forest |and protection, housing and public
services (assignments of error three through five). The adm nistrative
rule identified by petitioner is OAR 660-12-060(1), which requires that
certain anendnents to acknow edged | and use regul ations be allowed only if
they are consistent with the "function, capacity, and |level of service" of
transportation facilities.
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App 33, 36-37, 764 P2d 927 (1988).

I ntervenors do not contend that petitioner failed to
rai se i ssues bel ow concerning the disputed plan policies and
adm ni strative rule. Mor eover, as explained below, it is
unclear to us whether all of the provisions identified by
petitioner apply as approval criteria to the disputed zone
change.

A. OAR 660-12-060 (Transportation Facilities)

OAR 660-12-060(1) inposes the follow ng requirenment:

"Amendnments to functional pl ans, acknow edged
conprehensive plans, and |and wuse regulations
whi ch significantly af fect a transportation
facility shall assure that allowed |and uses are
consistent with the identified function, capacity,
and | evel of service of the facility. Thi s shal
be acconplished by either:

"(a) Limting allowed |and uses to be consistent
with the planned function, capacity and |evel
of service of the transportation facility;

"(b) Anending the [Transportation System Plan] to
provide transportation facilities adequate to
support the proposed |land wuses consistent
with the requirenents of this division; or

"(c) Altering |and use designations, densities, or
design requirenents to reduce demand for
autonobile travel and nmeet travel needs
t hrough ot her nodes."

The chall enged decision roughly quadruples (from 106
units to 427 units) the residential density at which the
subj ect property nay be devel oped. Petitioner contends the
road system available to provide access to the subject

property is inadequate. Because the city adopted no
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findi ngs addressing the requirenment of OAR 660-12-060(1), we
are unable to determ ne whether the rule applies. See ORS
197.646. | f the rule does apply, wi thout findings we cannot
determ ne whether the disputed decision conplies with its

requi renents. Sunnysi de Nei ghborhood v. Clackamas County

Coom, 280 O 3, 19-21, 569 P2d 1063 (1977); Geen V.
Hayward, 275 Or 693, 706-08, 552 P2d 815 (1976); Hoffman v.

DuPont, 49 Or App 699, 705-06, 621 P2d 63 (1980), rev den
290 Or 651 (1981); MCoy v. Tillamok County, 14 O LUBA

108, 110-11 (1985).

B. Pl an Forest Lands Policy 5

The city's conprehensive plan includes Forest Lands
Policies. Forest Lands Policy 5 provides as foll ows:

"Forestlands Jlocated wthin the «city's urban
grow h area shall be retained for forest uses and
| ow density residential developnment where these
forestlands occur in areas of extrenme natural
hazards, excessively steep slopes, and provide
buffer and critical wildlife habitat and safeguard
agai nst damage to property and human life."

Petitioner contends the record shows the property is
forested and includes excessively steep slopes and that the
city's action to rezone the property to allow higher density
residential devel opnent viol ates Forest Lands Policy 5.

| ntervenor argues that while there are trees on the
subject property, the property is planned and zoned for
residential developnent and, therefore, is not properly
considered "forestlands,"” within the neaning of Forest Lands

Policy 5. Al t hough intervenor's interpretation of Forest
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Lands Policy 5 my well be correct, we believe it is
appropriate that the city interpret and apply Forest Lands
Policy 5 in the first instance.

C. Pl an Housing Policy 2 and Public Facilities and
Services Policy 3

Pl an Housing Policy 2 provides as foll ows:

"Housi ng devel opnent approval shall be subject to
t he availability of public services and
facilities."

Plan Public Facilities and Services Policy 3 inposes the

foll ow ng requirenent:

"Depoe Bay shall encour agel 5] urban density
devel opnent to take place first in the areas
al r eady bei ng served by wat er and sewer
facilities, then in areas where service can be
provided sinmply by extending the lines (no
addi ti onal punps or storage facilities required)."”

In response to petitioner's contention that both of the

above plan policies are violated, intervenor contends that
the policies will apply at the time a specific devel opnent
proposal is mde. Assumng that is the way the city

interprets its plan, it is appropriate for the city to state
that interpretation in the first instance.
D. Concl usi on

On remand the city mnust first determ ne whether the

5This Board has, on several occasions, interpreted |land use regul atory
provisions requiring that activities or purposes be "encouraged" as not
i mposi ng mandatory approval standards. Benjanin v. City of Ashland, 20 O
LUBA 265, 267 (1990) (and cases cited therein); Neuenschwander v. City of
Ashl and, 20 Or LUBA 144, 154-55 (1990).
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plan and rule provisions discussed above apply to the
chal | enged deci sion. If the city determ nes that one or
more of those provisions do not apply, it nust explain why
not . In making this determnation the city my interpret
any anbi guous plan |anguage, and this Board would be bound
in any subsequent appeal to accord that interpretation

appropriate deference. Cark v. Jackson County, 313 O 508,

___P2d ___ (1992).
Assum ng one or nore of the identified plan or rule
provisions do apply, the city nust explain in its findings
why the challenged decision 1is consistent with the
applicable plan or rule provisions.

The second through fifth assignments of error are
sust ai ned.
SI XTH ASSI GNMENT OF ERROR

This assignnent of error is based on an assunption that
the city may have based its decision on the portion of
DBZO 9. 020(3)(b) that permts a zone change if there has
been "a substantial change in the character of the area
since zoning was adopted * * *." W do not understand the
deci sion to be based on that provision of DBZO 9.020(3)(b).

The sixth assignnment of error is denied.

The city's decision is remanded.
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