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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

L. RANDOLPH TODD and LI NDA TODD, )
Petitioners,
VS.

COLUMBI A COUNTY,

N N N N N N N N N N N N

LUBA No. 92-143

FI NAL OPI NI ON

Respondent , AND ORDER
and
ROBERT BURNS,
| nt ervenor - Respondent . )

Appeal from Col umbi a County.

L. Randol ph Todd and Linda Todd, Scappoose,
petition for review and argued on their own behal f.

No appearence by respondent Col unbi a County.
Robert Burns, Warren, represented hinself.

SHERTON, Chief Referee; KELLINGTON, Referee;
Referee, participated in the decision.

REMANDED 11/ 23/ 92

filed the

HOLSTUN,

You are entitled to judicial review of this Order.

Judicial review is governed by the provisions

197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the board of county
conmm ssioners approving a conditional wuse permt for a
dwelling not in conjunction with farm or forest use in the
Forest Agriculture (FA-19) zone.

MOTI ON TO | NTERVENE

Robert Burns, the applicant below, nobves to intervene
in this proceeding on the side of respondent. There is no
objection to the notion, and it is allowed.

FACTS

The subject property is owned by intervenor and
consists of 8.9 acres adjoining Wil ker Road to the west.
The subject property is forested, undevel oped and presently
used as a woodl ot. Record 86. Properties to the north and
east of the subject property are zoned Rural Residential, 5
acre mninmum (RR-5). Properties to the west and south, I|ike
t he subject property, are zoned FA-19. The FA-19 zone has a
19 acre m ninmum | ot size.

On Septenber 7, 1988, intervenor applied for, and the
county subsequently approved, a mjor variance from the
m ni mum | ot size standard of the FA-19 zone, allowi ng the
creation of two substandard parcels from the subject 8.9
acre parcel. Record 92. 109. Wthin one year after
approval of t he vari ance, i nt ervenor applied for

partitioning approval to create two 4.45 acre parcels.
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Record 24. The prelimnary partition plan was approved by
the county, but the partitioning was never conpleted by the
filing of a deed or |egal description of the two parcels.

On March 2, 1992, intervenor filed a conditional use
permt application for approval of two nonresource dwellings
on the subject property. Record 86. Intervenor proposes to
put one dwelling on each of the 4.45 acre parcels proposed
to be created in 1988. After a public hearing, the county
pl anni ng comm ssion approved a conditional use permt for
one nonr esour ce dwel I'i ng on t he subj ect property.
Petitioners appealed the planning comm ssion's decision to
t he board of county comm ssioners.

After conducting a de novo review, the board of county
conm ssioners issued the challenged decision, affirmng the
pl anni ng comm ssion's deci sion. Condi ti ons inmposed by the
county include (1) the dwelling nust be Ilocated on the
northerly 4.45 acres of the subject parcel, (2) "al
devel opnent * * * shall be limted to 1 to 2 [acres] close
to Wal ker Road,"” and (3) the previously approved variance
and m nor partition nust either be conpleted or abandoned
"before this conditional use permt wll be considered
approved and before any building permts may be issued for
dwellings * * *." Record 20, 21.

FI RST ASSI GNMENT OF ERROR
Petitioners <contend the county's determ nation of

conpliance with Colunbia County Zoning Ordinance (CCZO
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404.13.C is not supported by substantial evidence in the
record. CCZO 404.13.C requires that condi ti onal use
approval for a nonresource dwelling in the FA-19 zone be
supported by a finding that the proposed dwelling "does not
materially alter the stability of the overall ||and use
pattern of the area."

The chal |l enged deci sion includes the follow ng findings

addressi ng CCZO 404. 13. C:

"The proposed use of the property is consistent
with the overall land use pattern in the area
whi ch consists mainly of small residential parcels
al ong Wal ker Road." Record 18.

"The overall land use pattern of the area of the
proposed use is comercial forest, farmng and
5-acre residential. The proposed residences
should fit in, if the proper precautions are taken

* * x " Record 26.1

Subst ant i al evidence is evi dence upon which a

reasonabl e person would rely to support a concl usion. Cty

of Portland v. Bureau of Labor and Ind., 298 O 104, 119,

690 P2d 475 (1984); Bay v. State Board of Education, 233 O

601, 605, 378 P2d 558 (1963); Carsey v. Deschutes County, 21

O App 118, 123, aff'd 108 O App 339 (1991); Douglas v.

Mul t nomah County, 18 Or LUBA 607, 617 (1990). In review ng

an evidentiary challenge, this Board relies on the parties

to identify the evidence in the record that supports their

IFindings 1 through 24 of the May 14, 1992 county staff report, at
Record 25-31, are specifically incorporated by reference into the board of
county conm ssioners' decision. Record 20.
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posi ti ons. Eckis v. Linn County, 110 O App 309, 313, 821

P2d 1127 (1991).

Petitioners cite evidence in the record that the
subject 8.9 acre parcel is part of 30 contiguous acres owned
by intervenor. Record 7, 72. The parties cite no other
evidence establishing the relevant area for purposes of
applying CCZO 404.13.C, the overall land use pattern of such
area, or the effect of the proposed nonresource dwelling on
the stability of that |and use pattern. We, therefore,
agree with petitioners that the county's determ nation of
conpl i ance W th CCZO 404.13.C is not supported by
substanti al evidence in the whole record.

The first assignnent of error is sustained.

SECOND ASSI GNMENT OF ERROR

Under this assignnment of error, petitioners challenge
t he adequacy of the county's findings and the evidence in
the record to establish that the proposed nonresource
dwelling conplies with Colunmbia County Conprehensive Plan
goals and policies and CCZO criteria. Al t hough petitioners
do not <cite specific plan and CCZO provisions in the
assignnment of error itself, petitioners do identify plan and
CCZO provisions in a section of their petition for review
entitled "Statenment of Facts Mterial to the Issues on
Appeal " (statenent). Ther ef ore, we addr ess t hose
al l egations concerning violations of applicable CCZO and

plan provisions identified in petitioners' statenment.
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A CCZO 404.13.D
CCZO 404.13.D requires that conditional use approval
for a nonresource dwelling in the FA-19 zone be supported by

a finding that the proposed dwelling:

"Is situated upon generally wunsuitable land for
the production of farm or forest crops or
|'ivestock, considering the terrain, adverse soil
or | and conditions, drai nage and fl oodi ng,
vegetation, location and size of the tract."

The only evidence in the record to which we are cited
is petitioners' testinony that the subject parcel is
suitable for growi ng tinber, has been harvested and
reforested and is currently being selectively harvested.
Record 7, 39, 73. W also note that the subject application
describes the "present use" of the property as a "woodlot."
Record 86. Based on this evidence, we agree wth
petitioners that the county's determ nation of conpliance
with CCZO 404.13.D is not supported by substantial evidence
in the whol e record.

Thi s subassignnent of error is sustained.

B. CCZO 405. 6

CCZO 405.6 establishes the following standard for

conditional use approvals in the FA-19 zone:

"Devel opnent within major and peripheral big gane
ranges shall be consistent with the maintenance of
big gane habitat. In making this determ nation

consideration shall be given to the cunulative
effects of t he proposed action and other
devel opnent in the area on big ganme habitat.
VWere such a finding is made, devel opnent shall be
Sited to mnimze the inpact on big ganme habitat.

Page 6



(o2} O WwWNPE

[ERN
O © o

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

To mnimze the inpact, structures shall: be
| ocated near existing roads; be as close as
possible to existing structures on adjoining |ots;
and be clustered where several structures are
proposed.” (Enphasis added.)

The county's findings state:

"The area is a big ganme range, as is all of
uni ncor porated Col unmbia County. The inpact on bhig
gane habit at wi | be mnimzed by Kkeeping

devel opnent on the east part of the parcels close
to Wal ker Road." (Enphasis added.) Record 28.

Al so, as nentioned above, the conditions of approval limt
devel opnent on the subject property to "1 to 2 [acres] close
to Wal ker Road." Record 20.

Petitioners contend there is no evidence in the record
supporting the above enphasized conclusion that inpact on
big gane habitat will be mnimzed. Petitioners also argue
that an Environnmental Inpact Statenent (EIS) is required to
support such a finding.

The parties cite no evidence in the record supporting
the challenged finding. Accordi ngly, the county's
determ nation of conpliance with CCZO 405.6 is not supported
by substantial evidence in the whole record. However, we do
not agree wth petitioners that an EIS is required to
support such a finding. Petitioners identify no applicable
pl an, CCZO or other provision of law requiring preparation
of an EIS in these circunstances.

Thi s subassignment of error is sustained, in part.

C. CCZO 406. 4

CCZO 406.4 requires all dwellings in the FA-19 zone to
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conply with the foll ow ng:

"[A] farm or forest nmanagenent inpact statenent
my be required that shows the relationship
bet ween t he pr oposed resi denti al use and
surroundi ng resource uses, including setbacks for
any dwellings from forest or farm uses to assure
that the [requirements of CCZO 406.1 through . 3]
are met." (Enphasis added.)

Petitioners conplain that no farm or forest nanagenent
i npact statenent was required by the county.

Under CCZO 406.4, the county has the option of
requiring a farmor forest managenent i npact statenent prior
to approving a dwelling in the FA-19 zone. However, it is
not required to do so.

Thi s subassi gnnent of error is denied.

The second assignnment of error is sustained, in part.
THI RD ASSI GNMVENT OF ERROR

The chal | enged deci si on i ncl udes t he foll owi ng
determ nation concerning the continued validity of the major
vari ance approved in 1988 allowing the creation of two

substandard parcels fromthe subject 8.9 acre parcel

"The 1988 variance did not expire because at the
time it was granted there was no tinme limt for
finalizing variances. * * *" Record 18.

Al so, as previously noted, a condition of approval requires
that the 1988 variance and mnor partition be either
conpl eted or abandoned prior to issuance of building permts
for dwelling(s) on the subject property. Record 21.
Petitioners cont end t he above quot ed findi ng

m sconstrues the applicable law. According to petitioners,
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under CCZO 1504.1.B, the 1988 vari ance becane void one year
after it was approved, because no substantial construction
had taken place. Petitioners argue that, in fact, no
construction whatsoever has occurred on the subject
property.

There is no question that the 1988 variance is a "mgjor
variance."2 Both when intervenor's application for the 1988
variance was filed, and when the challenged decision was

made, CCZO 1504. 1. B provi ded:

"A [ maj or] vari ance SO aut hori zed [ under
CCzZO 1504. 1. A] shal | become void after t he
expiration of one (1) year if no substantial
construction has taken place."

W agree wth petitioners that CCZO 1504.1.B is
relevant to determ ning whether the 1988 variance renmains
valid. The chall enged decision does not interpret and apply

CCZO 1504.1.B.3

2At all times relevant to this appeal, CCZO 1504 has defined mnor and
maj or variances as foll ows:

"* x * A Mnor Variance is defined as a request for a variance
of less than 25% from a dinensional requirenment such as
set backs, height, ot coverage, lot width, or lot depth, or a
request for a variance of less than 10% fromthe requirenment of
a mnimum lot size requirenent. Al  other variances are
consi dered mej or variances. * * *" (Enphasis added.)

There can be no dispute that a variance allowing the creation of two 4.45
acre parcels in a zone with a 19 acre mininmum |lot size requirenent is a
maj or vari ance.

3We note that the May 14, 1992 county staff report, at Record 24, does
purport to interpret and apply CCZO 1504.1.B. However, this portion of the
staff report was not incorporated into the board of county conm ssioners'
deci si on.
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Because the county has not interpreted and applied
CCZO 1504.1.B, and this decision nust be remanded in any
event, we sustain the third assignnment of error and remand

t he chall enged decision so it nmay do so.
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The county's decision is remanded.
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