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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

GARY SEI TZ and DI ANE SEI TZ,
Petitioners,
VS.

CI TY OF ASHLAND,
LUBA No. 92-135

N N N N N N N N N N N N N N N N

Respondent ,
FI NAL OPI NI ON
and AND ORDER
JOHN SULLY, JEAN SULLY, CARL
OATES, ROASALI E OATES, DENNI S
FRI END, and LI NDA FRI END
| nt ervenor s- Respondent. )

Appeal from City of Ashl and.

Douglass H. Schnor, Medford, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Brophy, MIIls, Schnmor, Gerking & Brophy.

No appearance by respondent.

Daniel C. Thorndi ke, Medford, filed a response brief
and argued on behalf of intervenors-respondent. Wth himon
the brief was Blackhurst, Hornecker, Hassen & Thorndi ke &
Ervin B. Hogan.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 12/ 04/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners seek review of a city decision denying
their request for approval of a revised application for
subdi vi si on outline plan approval.
MOTI ON TO | NTERVENE

John Sully, Jean Sully, Carl OCates, Roasalie Oates,
Dennis Friend and Linda Friend nove to intervene on the side
of respondent in this matter. There is no objection to the
notion, and it is allowed.
FACTS

In Sully v. City of Ashl and, O LUBA __ (LUBA No

90- 144, March 12, 1992), we reversed a prior city decision
granting subdivision outline plan approval for property
owned by petitioners. W held the <city incorrectly
construed city requirenents limting the permssible length
of cul-de-sac streets within subdivisions. Because the cul -
de-sac proposed in the application originally submtted by
petitioners was | onger t han permtted under city
requi renments, we reversed the city's deci sion.

Fol | owm ng our deci si on, petitioners submtted an
amended application. The cul -de-sac proposed in the anended
application was shortened to conmply with city requirenents.
Petitioners took the position below that the city was
required to allow the original application to be anended and

that the standards in effect when the original application
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was first submtted govern the anmended application as well
I ntervenors argued below that our decision in Sully had the
effect of denying the initial application and that a new
application is therefore required. I ntervenors further
argue the new application nust conply with the current
st andar ds governi ng subdi vision outline plan approval .1
FI RST ASSI GNMENT OF ERROR

Petitioners argue in the first assignnent of error that
under ORS 227.173(1), they are entitled to have their
application approved or denied based on criteria set forth
in the city conprehensive plan and applicable city
devel opnent ordi nances. 2 Mor eover, petitioners argue they
are entitled under ORS 227.178(3) to have a decision from
the city on their application based on the city criteria in

effect on the date the application was first submtted.3

1The standards governing subdivision outline plan approval at the tinme
the original application in this matter was submitted subsequently were
amended.

20RS 227.173(1) provides as foll ows:

"Approval or denial of a discretionary pernit application shal
be based on standards and criteria, which shall be set forth in
t he devel opment ordi nance and which shall relate approval or
deni al of a discretionary permt application to the devel opnent
ordi nance and to the comprehensive plan for the area in which
the devel opment would occur and to the devel opnent ordi nance
and conprehensive plan for the city as a whole.”

30RS 227.178(3) provides as foll ows:
"If the application was conmplete when first subnmtted or the
applicant submits the requested additional information within

180 days of the date the application was first subnitted and
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Wth regard to the original application, petitioners
understanding of their rights wunder ORS 227.173(1) and
ORS 227.178(3) is correct. The first question presented
under this assignnment of error is whether ORS 227.178(3)
requires both that the city allow petitioners to amend their
original application and that the city apply the criteria in
exi stence when the original application was submtted to the
amended application. For the reasons explained below we

conclude that ORS 227.178(3) does not inpose such a

requirenment. The second question presented under this
assignment of error is whether our reversal in Sully

precludes the city from (1) allowing petitioners to submt
an anmended application, and (2) reviewng that anended
application under the city criteria in existence at the tine
the original application was submtted. For the reasons
expl ai ned bel ow, we conclude the city erroneously reads our
decision in Sully to preclude it fromselecting this option.

A Reversal vs. Remand

As an initial point, intervenors assign particular
significance to the fact that our decision in Sully reversed
rather than remanded the city's decision. Wth regard to
the issues presented in this appeal, the distinction between

a reversal and remand is not dispositive. A reversal of a

the city has a conprehensive plan and |and use regulations
acknowl edged under ORS 197.251, approval or denial of the
application shall be based upon the standards and criteria that
were applicable at the time the application was first
submitted. "
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| and use decision by this Board, unlike a remand, neans that
a local government will not be able to correct all of the
identified errors by adopting new findings, by accepting
addi ti onal evidence, or both. |In other words, reversal of a
land use decision approving a application for permt
approval sinply nmeans the subject application, as submtted,
cannot be approved under the applicable criteria, as a
matter of |aw This means that an anended or a new
application is required to correct at |east one of the
al l egations of error sustained in the Board's final opinion
reversing the decision. A reversal does not preclude a
| ocal government from accepting an anmended application.

B. ORS 227.178(3)

ORS 227.178(3), see n 3 supra, assures permt
applicants that a city cannot change the applicabl e approval
standards after an application for a permt is submtted

See Kirpal Light Satsang v. Douglas County, 96 O App 207

212, 772 P2d 944, nodified 97 O App 614, rev den 308 Or 382
(1989). Petitioners attenpt to extend this rule regarding
the applicable approval criteria nuch further than the
statute provides. Petitioners essentially argue that
because the «city's decision approving the original
application was based on an erroneous construction of its
cul -de-sac length criteria, followng remand of that
deci sion, the statute guarantees the applicant a right to

amend its application so that it my again be reviewed by
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the city based on a correct interpretation of the criteria.

What ever policy argunents there mght be in favor of
petitioners' position, ORS 227.178(3) sinply does not inpose
such a requirenent on the city. Wen the city reviewed the
original application and granted approval, albeit based in
part on an erroneous construction of the city's criteria
restricting the length of cul-de-sacs, petitioners received
everything they were entitled to under ORS 227.178(3), with
regard to the original application.4 ORS 227.178(3)
entitles petitioners to a decision on their perm t
application based on the criteria that were in effect when
the application was submtted. This particular statutory
provi si on does not guarantee petitioners a decision, based
on those criteria, that correctly interprets and applies
those criteria.?®

In summary, ORS 227.178(3) identifies the criteria that
must be applied to a permt application. ORS 227.178(3) has
no bearing on whether the city nust, follow ng reversal or

remand of a permt decision by this Board, (1) accept an

4As explained later in this opinion, we see no reason why the city could
not allow petitioners to anmend the original application to correct the
deficiency identified in our decision in Sully. In that event,
ORS 227.178(3) would entitle petitioners to a decision on the anended
permt application based on the criteria that were in effect when the
original application was subnitted.

5O course other statutes entitle petitioners, as well as other parties
to the local proceedings, to appellate review of such decision, and to
reversal or remand of such decision if it inproperly construes the
applicable | aw.
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amended application (and review that anmended application
against the criteria in effect when the original application
was submtted), or (2) require a new application (and review
t hat new application against the criteria in effect when the
new application is submtted).

C. Di scretion to All ow Modification

VWhile ORS 227.178(3) does not require that the city
all ow petitioners to nmodify their original application, and
thereafter review that application based on the standards in
effect when the original application was subm tted, neither
does ORS 227.178(3) or any other statutory provision or
authority we are aware of, preclude the city from doing so.
Petitioners argue, I ncorrectly, that our decision in

Wentland v. City of Portl and, O LUBA __ (LUBA No. 92-

015, June 3, 1992), requires the city, after reversal or
remand, to (1) allow the original permt application to be
amended, and (2) apply the criteria that governed the
ori gi nal application. Went| and holds that the city may do
so, absent local requirenents to the contrary; it does not
hold that the city nust do so. W explained as follows:

"We * * * conclude the city did not err in failing
to require that a new application be filed. Thi s
conclusion is <consistent with our prior cases
considering the effect of amendnents to a permt
application prior to the [ocal governnment's
initial decision on the application. I n that
context we have held that the |ocal governnment
need not, in all cases, require that anmendnents to
the permt application be treated as new permt
appl i cations. Bonner v. City of Portland, 11 O
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LUBA 40, 60 (1980); see Billington v. Polk County,
13 O LUBA 125, 135-36 (1985). We see no reason
why a different rule should apply where the
nodification to the permt application occurs
following remand of the initial permt decision by
this Board." Wentland, supra, slip op at 7-8.

Turning to the city's decision in this matter, we
conclude the city erroneously interpreted our decision in
Sully to preclude it from allow ng petitioners to submt an
amended application and review ng that application under the
criteria in existence when the original application was
subm tted.

The city's decision concludes as foll ows:

"The council, having heard the argunents by the
parties regarding the status of this case as a
result of the LUBA decision, enters this order:

"Because LUBA reversed this council's previous
deci si on, approving the outline plan, the counci

wil | not further consider this case or the
amendnent to the application submtted by the
appl i cants. The effect of LUBA's decision is to
deny the original application. If the applicants
wish to proceed, they nust subm t a new
application.” Record 1.

Readi ng the second of the above quoted paragraphs as a
whole, we believe it concludes the city cannot allow a
amended application and approve that application if it neets
the criteria in effect when the original application was
subm tted. Because that conclusion is erroneous, we sustain
the first assignnment of error, in part, and remand the

city's decision so that it may determ ne whether it wll
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al l ow an amended application or require a new application.?®
The first assignment of error is sustained in part.

SECOND ASSI GNVENT OF ERROR

"The City of Ashland's decision is flawed by
procedural errors that prejudice the substanti al
rights of petitioners.”

Under this assignnment of error, petitioners allege the
notice of the city council's July 7, 1992 public hearing
failed to adequately advise them that the |egal effect of
this Board's decision in Sully would be decided by the city
counci | .

The alleged errors in the notice are procedural errors
and would only provide a basis for reversal or remand if
petitioners' subst anti al ri ghts wer e prej udi ced.
ORS 197.835(7)(a)(B). Al t hough this case nmust be renmanded
in any event, we agree with intervenors that petitioners
fail to denonstrate that their substantial rights to present
arguments concerning the legal effect of our decision in
Sully were prejudiced in any way by the alleged defects in
t he notice of public hearing.

The second assignment of error is denied.

The city's decision is renmanded.

6As noted earlier in this opinion, we are aware of no local criteria
governing the city's decision concerning which of these options to pursue.
However, if there are such criteria, they nust be conplied with
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