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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DALE BAKER
Petitioner,
VS.

MARI ON COUNTY, LUBA No. 92-174

N N N N N N N N N N N N N N N N

Respondent, FI NAL OPI NI ON
AND ORDER
and
JUDY FI CEK, TOM BEDELL, ROBERT
PAYNE and the BUTTEVILLE
HOVEOWNERS ASSOCI ATI ON,
| nt ervenor s- Respondent. )

Appeal from Marion County.

Don Kelley, Silverton, filed the petition for review
and argued on behalf of petitioner. Wth him on the brief
was Kelley & Kelley.

Robert C. Cannon, Marion County Counsel, Salem Jane

Ell en Stonecipher, Assistant Legal Counsel, Salenm and
Wallace W Lien, Salem filed the response brief. Jane
El l en Stoneci pher argued on behalf of respondent. Wal | ace

W Lien argued on behalf of intervenors-respondent.

KELLI NGTON, Referee; HOLSTUN, Referee, participated in
t he deci sion.

AFFI RVED 02/ 16/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the Marion County Board
of Conmm ssi oners denying his application for an urban growth
boundary (UGB) anendnent.
MOTI ON TO | NTERVENE

Judy Ficek, Tom Bedell, Robert Payne and the Butteville
Homeowners Association move to intervene on the side of
respondent. There is no objection to the notion, and it is
al | owed.
FACTS

The subject property is 10.25 acres in size and is
zoned and pl anned AR Land to the north, west and south is
al so zoned AR and consists of honesites and small farns.
The city limts of the City of Wodburn are to the east of
t he subject parcel

A seven | ot residential subdivision has previously been
approved by the county on the subject property.

After petitioner obtained county approval to subdivide
t he subject property, the owner of the adjacent property
located within the city limts to the east of the subject
property obtained city approval to subdivide that property
(adj acent subdi vi si on). However, the previously approved
subdi vi sion on the subject property creates access problens
for the adjacent subdi vision.

Petitioner submtted applications to the City of

Page 2



© 00 ~N oo o b~ w NP

[ERN
o

11
12
13
14

15
16
17
18
19
20
21

22
23

24
25
26
27

28
29

Wbodburn for annexation, plan and zone changes and a UGB
amendnent to allow subdivision of the subject property into
more than seven lots, and to provide additional access to
t he adjacent subdivision. The city approved petitioner's
applications. However, pursuant to an intergovernnmental
agreenent with Marion County, the UGB anendnent also
required county approval. After a public hearing, the
county denied petitioner's request for approval of a UGB
amendnent. This appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"The Marion County Board of Conm ssioners erred in
concluding there is surplus of over 600 acres [of
| and] planned for residential use wthin the
Wbodburn Urban Growth Boundary."

The chal |l enged decision determ nes the proposal fails
to conply with the seven Goal 14 factors, applicable to the
establi shnent and change of UGBs. At issue under this
assignnment of error is the county's determ nation that
petitioner failed to establish conpliance with Factor 1
concerning the existence of a denonstrated need for the

change of the UGB. Factor 1 provides as foll ows:

"Establishment and change of the [UGB] shall be
based upon consideration of the follow ng factors:

"(1) Denonstrated need to acconmopdate | ong-range
ur ban popul ati on growt h requi renents
consi st ent wth [ Land Conservation and
Devel opment Commi ssion (LCDC)] goal s;

"Tx % * % *x "

The chal | enged deci sion includes the follow ng findings
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of nonconpliance with this standard:

"* * * Any UGB expansion nust be justified by the
need to accommodate population growth wthin the
entire UGB. The City staff report * * * shows in
excess of 600 acres planned for |low density
residential developnent within the UGB. There is
al so approximately 220 acres of |and designated
high density residential t hat must al so be
considered when determning whether there is a
need for additional residential land to neet the
| ong-range population growth needs of the City.
There is not a denmonstrated need for additional
residential land to neet the |ong-range popul ation
growt h needs of the City of Wodburn.

"k *x * * *

"The [board of comm ssioners] fin[d] that there is
no justification to approve the amendnent to the
[ UGB] . There IS adequat e undevel oped
residentially designated land currently within the
boundary." Record 10-11

Petitioner challenges the evidentiary support for the
county's determnation that the UGB includes 600 acres
pl anned for |ow density residential wuse, and 220 acres
pl anned for high density residential use. Anmong ot her
things, petitioner cites a letter from City of Wodburn
staff (city staff letter) stating that several residentially
zoned parcels within the UGB my, at sone point in the
future, be converted to nonresidential uses.

To overturn on evidentiary grounds a | ocal governnent's
determ nation that an applicable approval standard is not
met, a petitioner may not sinply show that there is
substantial evidence in the record to support his position.

Rat her, the "evidence nust be such that a reasonable trier
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of fact could only say petitioner['s] evidence should be

bel i eved. " (Enphasi s supplied.) Morley v. Marion County,

16 O LUBA 385, 393 (1987),; McCoy v. Marion County, 16

O LUBA 284, 286 (1987); Weyerhauser v. Lane County, 7

O LUBA 42, 46 (1982). Petitioner nust denonstrate that he
sustained his burden of proof of conpliance with all

applicable standards, as a matter of |aw Jurgenson V.

Uni on County Court, 42 O App 505, 600 P2d 1241 (1979);

Consol idated Rock Products v. Clackamas County, 17 Or LUBA

609, 619 (1989). We conclude that petitioner's evidence
does not neet this heavy burden.

Respondents point out the parcels listed in the city
staff's letter may or may not eventually be converted to
nonr esi denti al uses. Further, they cite evidence in the
record supporting the county's determ nation that at the
time of the chall enged decision, there were 600 acres within
the UGB available for |Iow density devel opnent and 220 acres
within the UGB available for high density devel opnent.

Respondents argue that even if the acreage cited in the

city's letter wer e not avai |l abl e for resi denti al
devel opnent, there would still be a substantial anpunt of
acr eage Wit hin t he UGB avai |l abl e for resi denti al

devel opnent.
The evidence cited by petitioner does not so underm ne
the evidence relied upon by the county that a reasonable

deci sion maker would not rely upon the county's evidence.
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See Younger v. City of Portland, 305 Or 346, 360, 752 P2d

262 (1988). Further, even with the city staff letter, there
is sufficient evidence for a reasonable decision nmaker to
determ ne, as the county did, that there is a substantial
amount of residentially zoned land within the UGB avail abl e
for residential developnent. Petitioner has not established
that there is a "[d]lenobnstrated need to accommodate
| ong-range urban population growth requirenents consistent
with LCDC Goals" within the existing UG, as a matter of
| aw.
The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"The Marion County Board of Conm ssioners further
erred in concluding that a sub-regional need for
additional residential ||and cannot justify an
expansi on of an urban growth boundary in that the
Board of Comm ssioners failed to apply the
applicable law. "

Under this assignnment of error, petitioner argues the
county erroneously determ ned that the need he expresses for
residentially zoned land wthin the UG nmay not be
established on the basis of a "subregional" area. Petition
for Review 7-8. Specifically, petitioner challenges the
follow ng findings:

"[Petitioner] attenpts to establish a need for
additional residential |and by pointing out that
"West Wbodburn' * * * is built out and no |onger

contains any land available for resi denti al
devel opnent . However, the UGB was adopted based
on the need to accompdate residential growth
within the entire <city and not just "West
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Woodburn" which in this case is an artificial
creation identifying a geographic sector of the
city solely for the purpose of justifying the UGB
expansi on. Furthernore, even if an expansion of
the UGB based on [the needs of Wst Wodburn]
could be justified, it cannot be justified in this
case because there is an area of approximtely 50
to 60 acres of land within the UGB |ocated to the
east of [the subject property] designated for high
density residential devel opnent. This area is
undevel oped and avail able to neet the needs of the
popul ation growth and residential developnent in

"West Wbodburn. " This indicates that there is no
shortage of residentially designated land in the
Wbodburn UGB or West Wodburn sector.” Record 9-
10.

Nei ther the conprehensive plan of the City of Wodburn
nor the conprehensive plan of Mrion County include a
desi gnated or recognized "subregion," of "Wst Wodburn."
However, even if they did, petitioner overlooks the
alternative findings quoted above, which determne that if
there were a "subregional" area of "West Wodburn" utilizing
t he boundaries petitioner articulates, there are 50 acres of
vacant, available residential |land |ocated within the UG in
t hat "subregion." There is substantial evidence in the
record to support the county's determi nation that there is
avai |l abl e, undevel oped, residential land within the "West
Wbodburn" subregion petitioner articul ates.!?

The second assignnment of error is denied.

1That there may be an application to change the zoning for sone or all
of this land to Commercial currently pending before the City of Wodburn
does not nmmke this land unavailable, as a matter of law, for the high
density residential use for which it is planned and zoned. See Record 99.
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THI RD ASSI GNMENT OF ERROR

"The Marion County Board of Conm ssioners erred in
concluding there has been no conpliance with the
Goal 14 factors.™

Under this assignnment of error, petitioner argues the
county erred by determining the proposal fails to conply
with the second factor of Goal 14. The second factor of
Goal 14 requires that for a change to an established UGB

the county nust establish the existence of a:

"[n]eed for housing, enploynent opportunities, and
livability;

"X * * * *."
Petitioner argues that this factor is satisfied as

foll ows:

"A significant livability problem exists due to
the fact that the [subject] parcel is needed by
the City of Wodburn in order to appropriately
serve land already included in the UGB. Because
of the location of a creek, residents of [the
adj acent subdivision] have only one access out of
t he subdi vi si on. [The residents of the adjacent
subdi vision] could be cut off from fire, police,
enmergency and other transportation access if their
only access route becane blocked or otherw se cut
off. * * * " Petition for Review 11

It may be that a need to provide access to the adjacent
subdivision mght justify a change in the UGB in order to
annex land for a roadway to serve that adjacent subdivision.
However, such a need does not necessarily justify including
the entire 10.25 acres within the UGB under Goal 14, Factor
2.

Petitioner asserts that the proposal satisfies other
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Goal 14 factors. However, in the absence of having
establi shed an exception to Goal 14 or conpliance with the
two "need" factors of Goal 14, petitioner has failed to
establish conpliance with applicable standards as a matter
of law, and petitioner's additional argunents provide no
basis for reversal or remand of the chall enged deci sion.

The third assignnment of error is denied.
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The county's decision is affirmed.
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