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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
MARGE DAVENPORT,
Petitioner,
VS.
LUBA No. 92-104

CITY OF Tl GARD,
FI NAL OPI NI ON

N N N N N N N N N N N

Respondent , AND ORDER
and
TRI AD TI GARD LI M TED PARTNERSHI P )
and ROSS WOODS, )
Intervenors-Respondent? )

Appeal from City of Tigard.

Richard M Whitman, Portland, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Ball, Janik & Novack.

M chael C. Robinson, Portland, filed a response brief
on behalf of respondent. Wth him on the brief was
O Donnell, Rams, Crew & Corrigan.

Steven L. Pfeiffer and M chael R Canpbell, Portl and,
filed a response brief. Wth them on the brief was Stoel
Ri ves, Boley, Jones & Gey. Steven L. Pfeiffer argued on

behal f of intervenors-respondent.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 03/ 15/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a city decision granting site
devel opnent and planned devel opment review approval for a
348 unit apartnment devel opnent.
MOTI ON TO | NTERVENE

Triad Tigard Limted Partnership and Ross Wods nove to
intervene on the side of respondent. There is no opposition
to the nmotion, and it is all owed.
FACTS

A prior request for approval of an apartnent
devel opnent on the subject property was denied by the city
in 1990, due to traffic safety concerns related to the
condition of the streets and intersections serving the
subj ect property. Thereafter, foll ow ng st udy of
alternatives for street system inprovenents, anmendnents to
the Tigard Conprehensive Plan (TCP) Transportation Map were
proposed. These anmendnents changed the classifications of
certain streets serving the subject property and designated
new streets and street extensions.

The above noted TCP Transportation Mp anmendnents

becane effective Septenber 12, 1991.1! The application that

1The decision adopting these TCP amendnents was appealed to this Board
and the city's decision was renmanded on January 28, 1992. Davenport v.
City of Tigard, 22 O LUBA 577 (1992). Those TCP anendnents subsequently
were nodified and readopted by the city. That city decision was also
appealed to this Board and was affirnmed. Davenport v. City of Tigard,
O LUBA ___ (LUBA No. 92-078, August 11, 1992).
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led to the decision challenged in this appeal was submtted
to the city one day later on Septenber 13, 1991. The city
applied the TCP, as anended, and other relevant TCP and
Tigard Community Devel opnent Code (TCDC) provisions and
granted the approvals challenged in this appeal on April 28,
1992.
WAl VER OF | SSUES

ORS 197.835(2) provides that LUBA' s scope of review is
"l'imted to those issues raised by any participant before
the local hearings body as provided by ORS 197.763." ORS
197.763(1) provides as follows:

"An issue which may be the basis for an appeal to
[ LUBA] shall be raised not later than the close of
the record at or following the final evidentiary
heari ng on t he pr oposal bef ore t he | ocal
gover nnent . Such issues shall be raised wth
sufficient specificity so as to afford the
governi ng body, planning conm ssion, hearings body
or hearings officer, and the parties an adequate
opportunity to respond to each issue." (Enphasis
added.)

In several places in the intervenors-respondent's and
respondent's briefs,2 respondents argue petitioner waived
her right to raise issues before this Board by failing to

list those issues in her local notice of appeal.3 Except as

2Respondent's brief primarily addresses the fourth assignment of error,
but al so adopts intervenors-respondent's arguments concerning the remaining
assignments of error.

3TCDC 18.32.340(A)(3) requires that a notice of appeal or petition for
revi ew contain t he specific grounds for appeal or revi ew.
TCDC 18.32.320(B)(2) linmts the scope of the city council's review on
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noted in our discussion of the first assignnment of error
bel ow, respondents do not contend petitioner failed to raise
t hose issues at sonme point in the |ocal proceedings prior to
the close of the final evidentiary hearing before the city
counci |l .

There may be sone logic to respondents' argunent that
LUBA' s scope of review should be limted in the sane way the

city council's scope of review is limted under the TCDC.

However, | ocal governnent provisions narrowi ng the scope of
review during |ocal appeals do not simlarly narrow LUBA s
scope of review under ORS 197.763(1) and 197.835(2). See
Tice v. Josephine County, 21 O LUBA 371, 376 (1991). To

the contrary, those statutory provisions nake it clear that
all a petitioner nust do is raise the issue it wishes to
raise at LUBA "not |ater than the close of the record at or
followwng the final evidentiary hearing * * * " ORS
197.763(1). We reject respondents' suggestion that the
above enphasi zed | anguage in the statute can be interpreted
to permt |ocal governnents to adopt provisions under which
petitioners at LUBA nmay waive their right to raise an issue
at LUBA, even though the issue was raised prior to the close
of the local evidentiary record. As the statue is
presently worded, a |ocal governing body nmay be free to

adopt provisions to narrow its own scope of review in |loca

appeal to the grounds identified in the notice of appeal or petition for
revi ew.
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appeals, but it is not free to narrow LUBA's scope of
revi ew,
FI RST ASSI GNMENT OF ERROR

Under her first assignnment of error, petitioner argues
the challenged decision violates TCP and TCDC provisions
adopted to protect inventoried scenic and natural areas
protected by Statew de Planning Goal 5 (Open Spaces, Scenic
and Hi storic Areas, and Natural Resources).

A | npact on Inventoried Scenic Resources

Petitioner cont ends t he chal | enged deci si on
i nadequately identifies the inpact of the proposed
devel opnment on inventoried scenic resources. The Little
Bul | Mountain Natural Forest is inventoried in the TCP as an
out standi ng scenic site. TCP 1-96. Petitioner contends
that while the city's findings recognize the Little Bul
Mountain Natural Forest wll be inpacted by the proposed
devel opment, they do not explain how nuch of the resource
wll be left after the devel opnent is conplete.

The city's findings explain the Little Bull Muntain
Natural Forest is identified as an outstanding scenic site
in the TCP and that it is valuable as a "large stand of
mature coniferous trees at an elevated location within the
City." Record 22. The findings go on to explain that
devel opment of the site is limted by TCP Policy 3.4.2.b:4

4TCP Policy 3.4.2.b provides as follows:
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35 explanation of exactly how much of the Little Bull Mountain

"[TCP Policy 3.4.2.b] expressly anticipates that
future residential devel opnent may destroy sone or
all of the designated resource, provided that the
devel opnent conplies with t he i npl ementing
provi si ons of the [ TCDC]

"k X * * *

"The [ TCP] thus expressly anticipates that
devel opnent, and in particul ar residentia
devel opnent and associated roadways, nmy create
conflicts with the designated Goal 5 resources in
t he Little Bul | Mount ai n nat ur al forest.
Following the required Goal 5 analysis, however,
the [TCP] chose not to absolutely protect these
resources but to conditionally protect them by
requiring scrutiny of developnent proposals to
ensure that the nunber of trees |ost through
devel opnent was m ni m zed.

"The proposed devel opnment conplies with the [ TCDC]
provisions that inplement [TCP] Policy 3.4.2[.Db].
The devel opment mnimzes to the greatest extent
possible the nunber of +trees to be renoved,
particularly the mature coniferous trees that lie
within the Little Bull Muntain natural forest in
the northwestern and northern portions of the
site. The northwestern portion of the site is
left entirely undisturbed, and a l|arge buffer of
coniferous trees is left along the northern
boundary of the site * * *, In addition, the site
plan incorporates several groves of existing
mature trees within the |andscaped areas of the
devel oped portion of the site and provides
substantial replacenment |andscaping in the areas
that will be disturbed.” Record 22-23.

Respondents contend the TCP does not require

Page 6
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Natural Forest wll be left after the developnent is
conpl et ed. Respondents further contends the above findings
are adequate to explain why the chall enged decision conplies
with TCP provisions protecting the Little Bull Muntain
Nat ural Forest as an outstanding scenic site by mnimzing
t he nunber of trees to be renpbved. W agree.

Thi s subassi gnnent of error is denied.

B. TCP Provisions Limting Developnent in the Little
Bull Mountain Natural Forest to Low Density Single
Fam |y Residenti al

Citing language in the TCP description of the Little
Bull Mountain Natural Forest, petitioner contends the TCP
limts devel opment within the forest to |low density single
famly dwellings at a density of one to five units per
acre.> Because the challenged decision allows nulti-famly
dwel lings at a significantly higher density than five units
per acre, petitioner contends the challenged decision is
i nconsi stent with the TCP.

Respondents argue the |anguage from the TCP that
petitioner relies upon is a staff recomrendation only, not
part of the TCP's regulatory provisions, which appear

el sewhere in the TCP. Mor eover, respondents argue, the

5The TCP | anguage relied upon by petitioner provides as follows:

"The [TCP] designates this area north of Naeve Road, as Low
Density Residential (1-5 units to the acre) with a Planned
Devel opnent overlay zone required [for] any type of residentia
devel opnent." TCP |-96.
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cited TCP |anguage sinply describes the then existing TCP
designations, and the decision explains that these TCP
desi gnati ons subsequently were anmended to allow the type and
density of residential devel opnent proposed. Record 4-5.

We agree with respondents that the TCP does not limt
residential developnent in the manner petitioner alleges
under this subassignnent of error.

Thi s subassi gnnent of error is denied.

C. TCP Provisions Requiring Protection of the Little
Bul | Mountain Sunm t

TCP 1-42 identifies six "Special Areas,” one of which
is the Little Bull Muwuntain Summt, and explains as foll ows:

"In addition to the general policies to help
protect natural vegetation and wildlife, specific
areas have been suggested by specialists for
preservation, through fee purchase if necessary. *

* *x 1

Petitioner contends the above TCP |anguage indicates the
city has elected to protect the Summt absol utely,
prohibiting all conflicting uses. Petitioner argues the
devel opment approved by the challenged decision is such a
conflicting use, and is prohibited by the TCP.

Respondents answer that the above |anguage is sinply a
suggestion that is not inplemented by the |ater portions of
the TCP that identify and inplenment protection of Goal 5
resource sites. Respondents al so argue the nonregul atory
nature of the cited TCP provision is apparent both from the

| anguage of that ©provision and because the TCP now
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designates the site for nmedium and nediumhigh density
residential devel opnent.

We agree with respondents. This subassignnent of error
i s denied.

D. TCDC Provisions Concerning Protection of Trees

Petitioner first contends under this subassignnment of
error that the applicant failed to submt an analysis
identifying the |location of existing trees, making it
i npossible for the city to determne whether t he
requirenents of TCDC 18.80.120(A)(3)(a) (which requires
preservation of existing trees to the "to the greatest
degree possible") and TCDC 18.120.180(A)(2)(b) (which
requires existing "[t]rees having a six inch caliper or
greater * * * pe preserved or replaced by new planting of
equal character * * *").

Respondents answer the applicant did submt a survey of
existing trees and a plan for how the trees would be
preserved.® This portion of this subassignnment of error is
deni ed.

Petitioner also argues that the city erred by not
requiring wunder TCDC 18.120.180(A)(2)(b) "that existing

trees greater than six inches w de be preserved, or replaced

6Record 344 is a series of six oversized blue line prints of the
devel opnent proposal, one of which shows existing trees.
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in-kind. "7

Respondents argue that neither petitioner nor any other
person raised this issue below, "either in her notice of
appeal to the [City] Council * * * or in any other manner."
Because petitioner failed to raise this issue concerning
TCDC 18.120.180(A)(2)(b) before the close of the 1|ocal
record, respondents argue petitioner may not do so for the
first time at LUBA. ORS 197.763(1); ORS 197.835(2). We
agree with respondents.

Thi s subassi gnnent of error is denied.

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

Under this assignnent of error, petitioner contends the
city failed to assure the proposed devel opnent conplies with
TCP and TCDC provisions concerning physical limtations,

natural hazards and wetl| ands.

"Respondents di spute that TCDC 18.120.180(A)(2)(b) requires one-for-one
repl acenent in-kind of any trees in excess of six inches caliper. Rather,
respondents argue TCDC 18.120.180(A)(2)(b) requires that where such trees
are removed they be "replaced by new plantings of equal character * * * "
Respondents argue "[o]bviously for these 'new plantings' to be of 'equal
character,' they need not be of the sane dianmeter or planted in the sane
pl ace. " (Footnote omtted.) I ntervenors-respondent's Bri ef 19.
Respondents' construction of TCDC 18.120.180(A)(2)(b) is reasonable, and
had the city adopted that construction we would be required to defer to it
under Cark v. Jackson County, 313 Or 508, 836 P2d 710 (1992). However, as
expl ai ned below, petitioner failed to raise this interpretive issue bel ow
and the city, therefore, did not explicitly adopt this interpretation in
its decision. See Weks v. City of Tillamok, 117 O App 449, 453-54, _
P2d _ (1992) (local governnent required to interpret its own ordi nances
in the first instance); Larson v. Wallowa County, 116 O App 96, 104,

P2d (1992) (sane).
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A. Physical Limtations and Natural Hazards

Petitioner quotes TCP and TCDC provisions which require
either that devel opnent avoid certain geologic |limtations
and hazards or that the applicant denonstrate the site can
be made suitable for devel opnment. Petitioner faults the
applicant's geotechnical report (Terra Report) addressing
site limtations, because at the tinme the report was
prepared specific developnent plans establishing fina
buil ding |ocations had not been prepared. In addition,
petitioner contends the city's findings are inadequate
because they do not address inconsistencies between the
Terra Report and the U S. Soil Conservation Service Survey
of Washington County, Oregon (SCS Survey), upon which the
TCP i s based.

Respondents first point out there is no requirenment
that detailed final devel opnent plans be devel oped before
t he geol ogi c study. Respondents contend the Terra Report
was prepared with the know edge of the type of nmulti-famly
residential devel opnent anticipated and with prelimnary
i nformati on about road and building |ocations. Respondent s
next argue the city's findings point out that the SCS
Survey, unlike the Terra Report, is a gross-scale, general
description of soil types. Respondents note the Terra
Report is nore site specific and includes the results of
soil tests from 28 test pits on the subject property, and

point out the city specifically found that the nore detailed
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Terra Report is not inconsistent with the SCS Survey. 8

We agree with respondents that the city's findings are
adequate to address the concerns petitioner raises under
this subassignnent of error and that the Terra Report
constitutes substanti al evidence in support of those
findings.

B. Wet | ands

Citing testinmony that the site may include wetlands,
petitioner —contends the challenged decision fails to
denonstrate the proposal can be devel oped consistently with
TCDC provi sions concerning protection of wetl ands.

Respondents contend the city found the site does not
i nclude any wetlands. In response to the evidence
petitioner cites, respondents contend the <city as a
precaution inposed conditions that the applicant delineate
any wetl ands that m ght be found on the property and conply
with the TCDC Chapter 18.84 standards |limting devel opment
of sensitive |ands.

Al t hough the finding could be stated nmore clearly, we
agree with respondents that the city found the site does not
i nclude wetl ands. We also agree with respondents that the
evi dence concerning the possible existence of wetlands on

the site is sufficiently vague and specul ative that the

8Respondents also contend the Terra Report responds to certain soil
instability issues petitioner raised below and discusses neasures to
overconme those limtations, concluding that the site is suitable for
multi-famly residential devel opnent.
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city's finding that wetlands do not exist on the subject

property is supported by substantial evidence. See Dougl as

v. Miltnomah County, 18 O LUBA 607, 617 (1990)(and cases

cited therein).

Thi s subassi gnnent of error is denied.

The second assi gnnment of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioner contends under this assignnent of error that
t he chall enged decision fails to denonstrate conpliance with
TCP provisions designed to assure the availability of
adequat e school facility capacity.

Petitioner first cites TCP Policy 7.8.1, Inplenentation

Strategy |, which provides as follows:

"The <city shall nonitor  school capacity by
requiring requests for devel opnment proposals and
permts to be reviewed by [the] applicable schoo
district for effects on school capacity as a pre-
condition to devel opnment."?®

Respondents contend TCP Policy 7.8.1, Inplenentation
Strategy 1 does not require a finding of adequate schoo
facilities. Rather, it sinply requires that devel opnment
proposal s be reviewed by the school district for inpacts on

school capacity. The required review occurred in this case,

9TCP Policy 7.8.1 provides as follows:

"The city shall work closely with the school Districts to
assure the nmaxi mum community use of the school facilities for
Tigard residents through locational criteria and the provisions
of urban services."
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t he school district provided coments and respondents
contend that is all TCP Policy 7.8.1, | npl ement ati on
Strategy 1 requires. W agree with respondents.

Petitioner also cites TCP Policy 12.1.1 and two
| ocational criteria under that policy as applying to the
chal | enged deci sion. As respondents correctly note, that
policy and the <cited | ocational criteria govern the
establi shnent of residential densities through zoning and do
not apply to developnent permt decisions such as the

deci sion challenged in this proceeding. See e.qg. Stotter v.

City of Eugene, 18 O LUBA 135, 148-49 (1989); Bennet .

City of Dallas, 17 Or LUBA 450, 456-57, aff'd 96 Or App 645

(1989).

The third assignnment of error is denied.
FOURTH ASSI GNMENT OF ERROR

Under this assignnment of error, petitioner argues the
city's decision is inproperly based on the Septenber 12,
1991 anmendnents to the acknow edged TCP Transportation Map
Petitioner contends those Septenber 12, 1991 anendnents were
not in effect at the time the application was first
submtted to the city.10 Petitioner also argues that even
if the application was submtted after the effective date of

the ordinance adopting the Septenber 12, 1991 TCP

100RSs 227.178(3) provides that approval or denial of a permt
"application shall be based upon the standards and criteria that were
applicable at the tine the application was first submitted."

Page 14
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Transportation Map anmendnents, these anmendnents were not yet
acknowl edged pursuant to ORS 197.625, and the city therefore
was obligated either to apply Statewi de Planning Goal 12
(Transportation) or the acknow edged TCP Transportation Map,
as it existed prior to the Septenber 12, 1991 anendnents, to
t he subject application.

A Application Submttal Date

Respondents argue that the docunents submtted by the
applicant on August 27, 1991 were prelimnary and the
"application” was not "submtted," as those terns are used
in ORS 227.178(3), wuntil Septenber 13, 1991 when the
applicant submtted the application forms required under the
TCDC.

We agree with respondents that the application in this
matter was submtted on Septenber 13, 1991. However, for
the reasons explained below, even though the ordinance
adopting the Septenber 12, 1991 TCP Transportation Map
amendnents relied on by the city became effective one day
before the application was filed, the city was required to
apply its acknowl edged TCP Transportation Plan Map, as it
exi sted prior to the Septenber 12, 1991 anmendnents, unti
the plan anmendnents were deened acknow edged wunder ORS

197.625. 11

1lUnder ORS 197.625(1), a postacknow edgment plan amendment is deened
acknowl edged 21 days after it is final, if there is no appeal of the
anmendnent to this Board. |If such an appeal is filed, the plan amendnent is
consi dered acknow edged when and if the anmendnent is upheld on appeal.

Page 15



© 00 N oo 0o b~ w Nk

T T e T T O S S =Y
©® N o o0 A~ W N B O

B. Applicable Standards and Criteria
I n Von Lubken v. Hood River County, 118 Or App 246,

P2d _ (1993), the Court of Appeals held that conprehensive
plan standards and <criteria adopted or anmended by
post acknowl edgnent plan anmendnents do not apply to permt
applications filed after such postacknow edgnent pl an
amendnents are adopted, until those postacknow edgnent plan
amendnments are deenmed acknow edged. 12 Under the court's

decision in Von Lubken, it does not nmatter when an ordi nance

adopting anended plan provisions 1is final or legally
effective. Rather, the critical date, for purposes of
identifying potentially applicable standards and criteria in
the conprehensive plan, is the date the anended plan
standards and criteria are consi dered acknow edged, pursuant
to ORS 197.625.13 For pur poses  of identifying the
"standards and criteria" that are "applicable at the tine
the application was first submtted"” under ORS 227.178(3),

t he acknowl edged conprehensive plan standards and criteria

ORS 197.625(3). The Septenber 12, 1991 TCP Transportation Map anendnents
applied by the city in this nmatter were on appeal to this Board and
therefore were not acknow edged when the application was submtted on
Septenber 13, 1991. See n 1, supra.

12In a footnote, the court did state that it did "not nean to inply
there are no circunstance in which it would be permissible to apply | ocal
provi si ons before they are acknow edged.” Von Lubken, supra, 118 Or App at
249 n 1. W are wuncertain to what circunmstances the court my be
referring.

130RS 197.175(2)(d) requires that |local governnents nmeke |and use
decisions in conpliance with their acknow edged conprehensive plans and
| and use regul ati ons.

Page 16



© 00 ~N oo o b~ w NP

[ERN
o

11
12

13
14
15
16
17
18
19
20
21

continue to apply, even after adoption of an ordinance
repealing or anmending those acknow edged standards and
criteria, wuntil the newly adopted plan standards and
criteria are thensel ves deened acknow edged.

If the TCP Transportation Map provisions anended by the
Septenber 12, 1991 anendnents constitute "standards and
criteria," as those terns are used in ORS 227.178(3), the
city erred by appl yi ng t he anmended, but as yet
unacknowl edged, TCP Transportation Map provisions in their
stead. We consider that question bel ow.

C. Nat ur e of t he Sept enber 12, 1991 TCP
Transportation Plan Map Anendnents

While the TCP Transportation Map does not inpose a | and
use planning "standard" |ike the standard at issue in Von

Lubken, supra, the TCP Transportation Map is part of the

city's conprehensive plan and is an applicable "standard or
criterion,” within the neaning of ORS 227.178(3).1 It is
clear that a nunmber of the TCP and TCDC provisions that were
applied by the city in this matter and found to be satisfied
either could not or would not have been applied in the way

they were if the unanmended (pre-Septenber 12, 1991) TCP

14The plan standard at issue in Von Lubken was textual, and required
that "[d]evel opnment will not occur on |ands capable of sustaining accepted
farm ng practices."
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Transportation Map continued to apply.?1® Thus, while the
pre-Septenmber 12, 1991 TCP Transportation Map provisions
apply less directly than the standard at issue in Von
Lubken, they neverthel ess are "standards or criteria”™ within
the nmeaning of ORS 227.178(3). Because the city applied
unacknowl edged Septenber 12, 1991 TCP Transportation Mp
provi sions in approving the challenged decision, rather than
t he acknow edged pre-Septenber 12, 1991 Transportation Mp
provisions, it erroneously construed the applicable |aw and
t he decision nust be remanded. ORS 197.835(7)(a)(D).

The fourth assignnment of error is sustained.
FI FTH ASSI GNMENT OF ERROR

The city's planned devel opnent approval process occurs

in three separate steps:

"1. The approval of the planned devel opnent
overl ay zone;

"2. The approval of the planned devel opnment
concept plan; and

"3. The approval of +the detailed devel opnent
plan." TCDC 18.80.015(B).

There is no dispute that the first step, approval of the
pl anned devel opment overlay zone for the subject property,
has been conpl et ed.

Under this assignment of error, petitioner argues there

15There are numerous references to the new street and intersection
alignnments in the findings addressing transportation related TCDC and TCP
criteria.
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is sufficient confusion concerning whether the challenged
decision was intended to grant "concept plan"” or "detailed
devel opnent plan" approval to warrant remand.1® Petitioner
argues that if the challenged decision approves a concept
plan, the city's findings addressing the criteria set forth
at TCDC 18.80.120 for such approvals are inadequate. On the
ot her hand, petitioner argues that if detailed devel opnent
pl an approval is granted the city erred by granting such
approval because concept plan approval has never been
grant ed.

A. Conf usi on Regarding the Type of Approval G anted

The notice of the city council public hearing in this
matter states that "detailed devel opnent plan" approval is
requested, and the notice of decision states that "detail ed
devel opnent plan" approval is granted. Record 2, 435. The
chal | enged decision itself states that it grants "detail ed
devel opnent plan" approval. Record 4. The city has not
previously granted concept plan approval. Ther ef or e,
al though the city may not have intended to grant "detailed
devel opnent pl an” approval , t he chal | enged deci si on
neverthel ess erroneously grants it.

The chal | enged decision nmust be remanded in any event,

16TCDC 18.80.110 inposes detailed informational requi renents for
applications for concept plan approval. TCDC 18.80.120 inposes a | engthy
list of approval standards for concept plan approval. TCDC 18.80.020(Q
provi des that approval of a detailed developrment plan is a mnisterial
action, requiring the planning director to find the detailed devel opnent
pl an conforns with the approved concept devel opnent pl an
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and the city presumably can correct any unintended reference
to "detail ed devel opnent plan" approval in its notices and
decision on renmand. This subassignment of error is
sust ai ned.

B. TCDC 18. 80. 120

TCDC 18.80.120(A) sets out five and one-half pages of

approval standards for planned devel opment concept plan

approval . TCDC 18.80.120(A)(1) requires conpliance wth
TCDC | and division provisions. TCDC 18.80.120(A)(2)
requires that the provisions of nine other listed TCDC

Chapters be net. TCDC 18.80.120(A)(3) lists several pages
of criteria addressing a variety of considerations.

The city di d not adopt findi ngs addr essi ng
TCDC 18. 80. 120( A) specifically, and the only finding
addressi ng TCDC Chapter 18.80 at all is as foll ows:

"Chapter 18.80 (Planned Devel opnent) is satisfied
because the proposal has been reviewed as required
by the provisions of the Planned Devel opnent
overlay zone." Record 30.

The above finding is a conclusion and is inadequate to
explain the city's justification for why it believes the
detailed criteria of TCDC 18.80.120(A) are satisfied.?”?

Respondents correctly point out that there are findings

17Under ORS 227.173(3), in rendering a decision on a pernit, the city is
required to explain "the criteria and standards considered relevant to the
decision, [state] the facts relied upon in rendering the decision and
[explain] the justification for the decisions based on the criteria,
standards and facts set forth."
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el sewhere in the decision addressing many of the TCDC
provi sions referenced in TCDC 18.80.120(A) (2). Respondent s
also correctly note the planned devel opnent concept plan
criteria set out in TCDC 18.80.120( A) (3) overl ap
significantly with the detailed site devel opnent review
criteria of TCDC 18.120.180, and the city adopted a finding
that the proposal conplies wth TCDC Chapter 18.120.
However, neither the challenged decision nor respondents’
briefs explain how those findings addressing other TCDC
standards are adequate to denonstrate the proposal conplies
with very detailed requirenents of TCDC 18.80.120.18 W are
unable to conclude that the requirenents of TCDC 18.80.120
are either satisfied or inapplicable to the challenged

proposal . See Peyton v. Washington County, 95 O App 37,

767 P2d 470 (1989).

Thi s subassi gnnent of error is sustained.

The fifth assignnent of error is sustained.
SI XTH ASSI GNMENT OF ERROR

Under her final assignnent of error, petitioner alleges
the city commtted a variety of procedural errors in
conducting the local proceedings below Because this

deci sion nust be remanded for additional proceedings in any

18The finding of conpliance with TCDC Chapter 18.120 cited by
respondents does not specifically address TCDC 18.120.180 and is nearly as
conclusory as the finding of conpliance with TCDC Chapter 18.80 quoted in
the text. The finding is not adequate to explain how the proposal conplies
with the requirenments of TCDC 18.80.120.
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1 event, and we have no reason be believe the alleged errors
2 wll be repeated on remand, we do not consider those
3 argunents. 19
4

The city's decision is remanded.

19% do not determine whether all of the procedural irregularities
petitioner identifies constitute procedural error or, if they are, whether
they prejudiced petitioner's substantial rights.
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