©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

GLlI SAN STREET ASSOCI ATES, LTD., )
an Oregon general partnership,

Petitioner,
VS.
CI TY OF PORTLAND
Respondent ,
and

BRI AN PERRY and YOKO PERRY, LUBA No. 92-154

N N N N N N N N N N N N N N

| nt ervenor s- Respondent. )
) FI NAL OPI NI ON

AND ORDER
BRI AN PERRY and YOKO PERRY,
LUBA No. 92-155
Petitioners,
VS.
CITY OF PORTLAND

Respondent,

and

N N N N N N N N N N N N

GLI SAN STREET ASSOCI ATES, LTD., )
an Oregon general partnership,

N N

| nt er venor - Respondent . )

Appeal from City of Portl and.

Brian Perry and Yoko Perry, Rhododendron, filed the
petition for review. Brian Perry argued on his own behalf.

Adri anne Brockman, Deputy City Attorney, Portland,
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filed a response brief and argued on behalf of respondent.

Mark D. Whitlow, Portland, filed a response brief and
argued on behalf of intervenor-respondent G isan Street
Associ ates, Ltd. Wth himon the brief was Bogle & Gates.

HOLSTUN, Referee; SHERTON, Chief Referee, participated
in the decision.

DI SM SSED (LUBA No. 92-154)
AFFI RVED (LUBA No. 92-155) 03/ 26/ 93

You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners challenge a city decision allow ng changes
in an existing parking | ot.
MOTI ON TO W THDRAW APPEAL

The city's decision is challenged by the applicant in
LUBA No. 92-154 and by opponents of the disputed parking | ot
changes in LUBA No. 92-155. Petitioner in LUBA No. 92-154
advised the Board that it wshes to withdraw its appeal of
the city's decision. That request is granted, and LUBA No.
92-154 is dism ssed.

FACTS

The subject property fornmerly housed the Boys and Grls
Aid Society (BGAS) headquarters buil ding. The applicant
denmol i shed that building in 1992 and constructed in its
pl ace a 12,000 square foot retail comrercial building. This
appeal concerns the conversion of the parking lot that
formerly served the BGAS building from an accessory parking
use to a comercial parking |ot, open to any user.

Part of the subject property is zoned for comercial
use and part of the property is zoned for residential use.
The new retail comrercial building and a portion of the
existing parking |ot occupy the portion of the subject
property zoned for commercial use, as did the forner BGAS

bui | di ng. The commercially zoned portion of the property
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allows retail comrercial buildings and comercial parking.!?
The westerly 11,000 square foot portion of the parking | ot
is located in a residential zone, which does not allow
commerci al parki ng. The relevant zoning history of the
subj ect property is set out in the decision as follows:

"The buil ding which formerly housed the [BGAS] and
a portion of the existing parking lot were built
in 1952 * * *_  [In 1959], the [BGAS] building and
a portion of the adjacent parking |ot [were] zoned
C2 (General Commercial). However, the westerly
portion of the parking Ilot [was] zoned AO
(Apartnent Residential), which did not permt
commerci al parKking. Subsequently, in 1968, the
[ BGAS] received a Zone Change * * * from AO to ACP
to make the existing nonconform ng parking [ot [on
the AO zoned portion of the subject property]
conformng and to expand the parking lot [to its

present |ocation].[2]

"[Plermtted parking took place on [the AOP zoned
portion of the subject property] between [1968]
when the "P" overlay was established, and [1981],
when the Zoning Code and zoning map [were] once
agai n anended.

"[In 1981 the AOP zoned portion of the property
was] rezoned from AOP to RI. At this point, the
parking that was previously permtted under the
AOP zoning becanme a nonconformng * * * use * * *

under [the 1981 Zoning Code]. In 1991, a new
Zoni ng Code was adopted * * *. [ The 1991 Zoni ng
Code] di sti ngui shes bet ween ‘accessory’ and

1The retail commercial devel opment and the conversion of the portion of
the parking lot located on the comercially zoned portion of the subject
property are not challenged in this appeal.

2The zone change added the "P'" (Parking) overlay zone to the AO zone,
maki ng the BGAS parking use of the residentially zoned portion of the
property a permtted use.
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‘commercial' parking. * * *"3 Record 17-18.

In its decision, the city determ ned that under the
1981 and 1991 Zoni ng Codes, the portion of the BGAS parking
|l ot located on the Rl zoned portion of the subject property
was a nonconform ng accessory parking use.* The city
further determ ned that changing that portion of the parking
ot from an accessory parking use to a comercial parking
lot, as proposed, constitutes a change in the existing
nonconf orm ng use, which requires approval under PCC Chapter
33.258 (1991) (Nonconform ng Uses and Devel opnent) .5
FI RST AND SECOND ASSI GNMENTS OF ERROR

Under the second assignnent of error, petitioners
contend the BGAS building was properly viewed as a "Welfare
| nstitution” in 1981, when the AOP zoning for the

residentially zoned portion of the subject property was

3The Portland Zoning Code is codified at Portland City Code (PCC) Title
33. The Portland Zoning Code, as it existed in 1991 and 1981, is referred
to in this opinion as the 1991 Zoning Code and the 1981 Zoning Code,
respectively. When citing specific sections of those codes, we indicate
the year of the Zoning Code being cited as follows: PCC 33.000.000 (1991)
or PCC 33.000.000 (1981).

4As expl ai ned bel ow, petitioner contends the existing parking lot is a
conditional use rather than a nonconformn ng use.

SPrior to adoption of the 1991 Zoning Code, no distinction was made
bet ween "accessory" and "commercial" parking. The 1991 Zoni ng Code nmkes
such a distinction. As defined in the 1991 Zoning Code, the applicant's

proposed parking use constitutes "commercial" parking. PCC 33.920.210
(1991). Because the prior nonconformng parking use of the subject
property did not include or constitute "conmercial" parking, the city

deternmined approval of a change in nonconform ng use under PCC Chapter
33.258 (1991) is required.
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changed to RI1. "Welfare Institutions”" were listed in the
1981 Zoning Code as a conditional use in both the C2 and AO
zones applied to the property at that tine. PCC 33. 106. 015
(1981) provided that lawfully existing uses dating back to
1959 were "granted automatic conditional use status.”
Petitioners reason that, under PCC 33.106.015 (1981), both
the BGAS building and its associated parking therefore
becane approved conditional uses in 1981. As a consequence,
petitioners argue, the city erred in treating the portion of
the parking facility located on the residentially zoned

portion of the property as a nonconform ng accessory use to

t he BGAS commerci al use.

Petitioners also contend simlar provisions included in
the city's 1991 Zoning Code concerning "Community Services"
automatically mde the BGAS Building and the associated
parking on the subject property conditional uses when the
1991 Zoning Code was adopted. PCC 33.920.030 (1991);
33.920. 420(B) (1991).

The points petitioners argue are inportant because, if
petitioners are correct, a variety of conprehensive plan and
| and use regul ation provisions petitioners identify in the
first assignnment of error would have to be considered to
change the existing parking | ot use. The city does not have
to address those provisions if it is allowng a change in an
exi sting nonconform ng use under PCC Chapter 33.258 (1991).

Contrary to petitioners' contention that the BGAS use
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was a "Welfare Institution” as defined in the 1981 Zoning
Code and a "Community Service" as defined in the 1991 Zoning
Code, the city interpreted the relevant code |anguage and
concluded the BGAS building was properly categorized as an
"office use" in 1981 and 1991.

In 1981, C2 zoning applied to the portion of the
subject property occupied by the BGAS building. That
portion of the subject property was zoned CS (Storefront
Commercial) in 1991. The 1981 Zoning Code listed "offices”
as a permtted use in the C2 zone, but did not define the
term PCC 33.042.020 (1981). The 1991 Zoning Code lists
"Office" as an allowed use in the CS zone. PCC 33.130.100
(1991). PCC 33.920. 240(A) (1991) lists the characteristics

of an "office" use as foll ows:

"Office wuses are characterized by activities
conducted in an office setting and generally
focusing on business, governnent, professional,
medi cal, or financial services.”

The relevant PCC definitions of "Welfare Institution"” and

"Community Service" are set forth bel ow
"33.12.800 [1981] Welfare Institution

"*Welfare institution' nmeans an institution under
the control of and financed by a unit of
gover nnment ; or a religious, phi | ant hr opi c,
charitable, or nonprofit organization devoted to
the housing, training or care of children, the
aged, or indigent, handi capped, or underprivil eged
per sons, i ncl udi ng pl aces of detention or
correction.”

"33.920. 420(A) [1991] Community Services
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"Characteristics. Community Services are uses of
a publi c, nonprofit, or charitable nat ure
generally providing a local service to people of
the conmmunity. Generally, they provide the
service on the site or have enployees at the site
on a regular basis. The service is ongoing, not
just for special events. Community centers or
facilities that have nenbership provisions are
open to the general public to join at any time * *
*, The use may also provide special counseling
education, or training of a public, nonprofit or
charitabl e nature.

nk ok ok k k

The chal | enged deci si on i ncl udes t he foll ow ng
expl anation of the city's reasoning in concluding that the
BGAS use is properly viewed as an office use, even though
many of the BGAS activities, as an organi zation, are carried
out by "welfare institutions" (as that term is defined in
the 1981 Zoning Code) and "community service" uses (as that
termis used in the 1991 Zoni ng Code).

"[E] vidence in the record clearly establishes that
the BGAS s predom nant use of the site was for

"offices' and not for 'conmmunity service'. [ Al
menor andum dated March @ 2, 1992 [states as
follows:]

""The [BGAS] used this site as their
state headquarters; wth approximtely

100 enpl oyees, al | adm ni strative
functions occurred here, along with sone
servi ces. A description of t he

functions and purpose of the site could
fall under either the O fice category or
t he Communi ty Servi ces cat egory.
However, because the primary function of
this site was for headquarter's office
use, with services provided both on-site
and of f-site, t he Ofice cat egory
appears nore appropriate. Addi tional ly,
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it should be noted that the «client
services provided here - counseling and
food distribution - fit wthin the
description of the Ofice category; they
are professional or nedical services.
Conversely, the description of t he
Community Service category refers to the
offices as an accessory use, wth the
service provision appearing to be the
primary function. On this site, offices
were the predom nant use.' ook ke
Record 28-29.

The chal | enged deci sion goes on to point out that under the
1981 Zoning Code, where a use includes multiple activities,
it is to be categorized based on its "primary business
activity." PCC 33.111.040(B) (1981).

The city's explanation of its interpretation of its
code i s adequate and acceptable. The city concedes the BGAS
use does not fit neatly into any definitional category. The
city then provides a reasonabl e explanation for its decision
that the use best fits the Office category, based on the
primary use. Even if we were persuaded that petitioners’
characterizations of the BGAS use under the 1981 and 1991
Zoni ng Codes are nore correct or supportable, which we are
not, this Board nmy not second guess reasonable | ocal
governnment interpretations of code |anguage. Clark .

Jackson County, 313 Or 508, 836 P2d 710 (1992); Goose Holl ow

Foothills League v. City of Portland, 117 O App 211

P2d _ (1992); West v. Clackamas County, 116 Or App 89,

P2d _ (1992); Cope v. City of Cannon Beach, 115 Or App 11

836 P2d 775 (1992).
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In view of the above, the city correctly determ ned the
exi sting parking use of the residentially zoned portion of
the subject property is a nonconform ng use. The city
therefore <correctly determned that PCC Chapter 33.258
(1991) establishes the relevant standards that nust be
satisfied to change that parking use in the manner proposed.
The city commtted no error in failing to treat the existing
parking use as a conditional use or in failing to apply the
plan and code provisions that would apply if the existing
par ki ng use were correctly viewed as a conditional use.

Finally, petitioners also suggest any nonconform ng
parking use of the residentially zoned portion of the
subj ect property was | ost when the BGAS buil di ng was renoved
to allow construction of the new retail comrercial building.

PCC 33.258.050(D) (1991) specifically establishes the
circunstances in which a nonconforming use may lose its
nonconf orm ng use status. Replacing the BGAS building (a
permtted use in the CS zone), to which the nonconformng
par ki ng use was accessory, with a retail comercial building
(another permtted use in the CS zone) is not one of those
ci rcunst ances. It is true that the proposed change in the
parking use is related to replacenent of the BGAS buil ding
with the new retail comercial building. However, PCC
Chapter 33.258 (1991) specifically allows changes in
nonconf orm ng uses, such as the parking use on the

residentially zoned portion of the subject property.
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Whet her the city correctly determ ned the proposed changes
in the parking use satisfy those standards is addressed
under the third and fourth assignnents of error.

The first and second assignnents of error are deni ed.
THI RD ASSI GNVENT OF ERROR

Petitioners argue the evidence in the record shows the
parking | ot occupying the residentially zoned portion of the
subject property was limted to 22 parking spaces, not the
32 spaces the city approved in the chall enged decision for
the residentially zoned portion of the property.

Respondent and intervenor (respondents) both argue
petitioners failed to raise this issue bel ow and, therefore,
may not raise the issue in this appeal. ORS 197.763(1);
ORS 197.835(2); Boldt v. Clackamas County, 21 O LUBA 40,

aff'd 107 Or App 619 (1991).

Petitioners cite several places in the record where
they specifically referred to the existing parking |ot on
the residentially zoned portion of the property as only
having 22 spaces. We conclude these statenents are
sufficient to allow petitioners to raise the argunent

presented in the third assignment of error.® See Boldt v.

Cl ackamas County, supra, 21 Or LUBA at 46-47.

The short answer to petitioners' argunent under this

6Respondent also argues petitioners failed to raise the issues they
rai se under the fourth assignment of error. W reject respondent's waiver
argunment under the fourth assignnment of error for simlar reasons.
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assignnent of error is that the challenged deci sion approves
a change in the existing nonconform ng use. Therefore, the
city was not limted to approving a parking ot with only 22
spaces, assum ng the standards for changing a nonconform ng
use are net. We consider the city findings addressing those
st andards under the fourth assignment of error.

The third assignnment of error is denied.
FOURTH ASSI GNMENT OF ERROR

Under PCC 33.258.050(B) (1991), the proposed change in
the existing nonconformng parking use nust satisfy the
standards set forth in PCC 33.258.080 (1991). PCC
33.258.080(B) (1991) provides, in relevant part, as follows:

"Approval Criteria. The request will be approved
if the review body finds that the applicant has
shown that all of the follow ng approval criteria

are nmet:

"1l. Wth mtigation neasures, there will be a net
decrease in overall detrinmental inpacts (over
t he i npact s of t he pr evi ous use or

devel opnent) on the surrounding area taking
into account factors such as:

a. The hours of operation;

"b. Vehicle trips to the site and inpact on
surroundi ng on-street parking;

"c. Noi se, vi brati on, dust odor, funes,
gl are, and snoke;

"d. Potential for increased litter; and
"e. The amount, |ocation, and nature of any

out si de di spl ays, st or age, or
activities; and
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"2. If the nonconformng use is in an OS or R
zone, and if any changes are proposed to the
site, the appearance of the new use or
devel opnent will not |essen the residential
character of the OS or R zoned area. This is
based on taking into account factors such as:

"a. Building scale, placenent, and facade;

"b. Parking area placenent;

"c. Buffering and the potential | oss of
privacy to abutting residential wuses;
and

"d. Lighting and signs * * *[.

The city adopted findings addressing each of the
factors listed under PCC 33.258.080(B)(1) and (2) (1991).
Record 34-37. The findings addressing factor "a" under PCC
33.258.080(B) (1) (1991) explain that the hours of operation
woul d be approximately the sanme as the BGAS operating hours,
resulting in no additional inpact on adjoining properties.
The findi ngs addr essi ng factor "b" under PCC
33.258.080(B) (1) (1991) explain that the new retail
commercial use would generate fewer autonobile trips than

did the BGAS. The findings state as foll ows:

"The Boys and Grls Ad Society consistently
overfilled [its] lot and spilled its parking
demand onto the surroundi ng nei ghborhood, with a
significant inpact on the nearby on-street parking

supply. The proposed project, by providing a
significant increase in off-street parking w thout
increasing the overall demand for parking, wll
reduce pressure on the surrounding on-street
spaces."” (Record citations omtted.) Record 35.

The city's findings addressing factor "c" under

Page 13



=

o o ~ DU WN

N N N NN P R R R R R R R R
A W N P O © 0 N O U0 A W N B O

PCC 33.258.080(B)(1) (1991) begin as follows:

"So long as the nunmber of vehicles parked on [the
residentially zoned portion of the property] does
not exceed the nunber which were accommdated on
the site previously, these criteria will be nmet. *

* xn

The findings addressing this factor go on to explain, based
on the expected overall reduction in vehicle trips to and
from the site resulting from the change in the nature of
building on the property and its clientele, "the anpunt of
noi se, vibration, dust, odor, funes, glare, and snoke wl|
therefore be less than [was] emtted from the site when it
was operated by the Boys and Grls Aid Society."”’ Record
35.

The city also adopted findings addressing factors "a"
through "d" wunder PCC 33.258.080(B)(2) (1991). Those
findings explain the inproved |andscaping buffer along the
western and northern edges of the property, noving parking
away from the surrounding residences, wll avoid any
| essening of the residential character of the area.

The city ultimtely concludes the proposal, as limted
by t he deci si on, conplies with t he st andar ds of
PCC 33.258.080(B)(1) and (2) (1991). The city's conclusion

i ncludes the foll ow ng:

"The findings also note the newretail comercial building is seven feet
hi gher than the BGAS building was, "adding nore sound reduction from N.W
23rd Avenue vehicle traffic." Record 36. The findings go on to explain
that an acoustical engineer testified that the proposed |andscaping buffer
woul d further reduce noise to abutting residences.
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"* * * So long as no nore than 32 parking spaces
are provided on [the residentially zoned portion
of the property], which is roughly the nunber that
exi sted when the wuse becane nonconform ng on
January 1, 1981, and so |long as no stacked parKking
occurs and adequate | andscaping and buffering take
pl ace as proposed in the applicant's alternative
site plan, the change to comercial use from

accessory use during the day wll satisfy the
approval criteria. In fact, a well designed and
managed commercial |ot, used only during the day *
* o wil| not lessen the character of the
residential area and wll |likely decrease the
overall detrimental inmpacts on the surrounding
area because roughly the sane anpunt [sic] of cars
will be parked in a nore effectively designed and

managed space.

"Wth the appropriate conditions of approval of
the applicant's alternative proposal and site
pl an, this nonconform ng parking |ot can operate
commercially so long as the nunber of spaces does
not increase from the number used by the Boys and
Grls Ad Society, and so long as no stacked
parking occurs." (Enphases added.) Record 38-39.

Petitioners do not specifically challenge any of the
above findings, except those relating to the number of
par ki ng spaces existing on the residentially zoned portion
of the property when that portion of the parking lot first
became nonconform ng.8 Petitioners identify evidence in the
record that the portion of the parking lot on the

residentially zoned portion of the property was striped for

8Petitioners do dispute the finding that the taller retail conmercial
bui | di ng reduces notice inpacts on abutting residences by better shielding
them from traffic noise on NNW 23rd than did the shorter BGAS buil ding
See n 7, supra. Petitioners point out the sane building also reflects
parking |lot noise into the adjoining neighborhood. There is testinony in
the record supporting both positions, and we conclude the city's finding is

supported by substantial evidence.
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22 spaces, not the 32 spaces approved in the decision
challenged in this appeal.?® Respondents cite evidence
suggesting that nore than 22 cars may have parked on the
residentially zoned portion of the property in the past.10
There is no specific evidence in the record cited by
any party that purports to establish the exact nunber of
spaces existing on the site in 1981, when the portion of the
parking lot on the residentially zoned portion first becane
nonconf or m ng. This |ack of evidence m ght warrant renmand
if the issue presented in this appeal were the precise scope
of the nonconform ng use established in 1981. However,
whet her the actual nunber of parking spaces on that date was
22, as petitioners allege, or nobre than 22, as respondents

suggest in their briefs, is not critical to the chall enged

deci si on. As previously noted, the challenged decision is
one allowing a change in a nonconform ng use. Thus, while

the nunber of spaces in 1981 may have sone bearing on
conpliance with PCC 33.258.080(B)(1) and (2) (1991), the
city was not required by those standards to |imt parking on
the residentially zoned portion of the property to the

nunber of spaces existing in 1981.

9Petitioners rely largely on a site plan subnmitted in conjunction with a
1985 pernit application

10Respondent cites evidence subnitted on behal f of the applicant show ng
that there were 29 spaces on the residentially zoned portion of the
property in 1992. There is also testinony in the record that at tines in
the past "nore than 60 cars [were] cranmed onto the [entire] parking |ot
* * *  Record 596.
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As noted above, the city found that the 32 spaces it
permtted in the challenged decision is roughly the sane
nunber that existed in 1981. Some of the city's findings
undeni ably suggest the city believed it was limting the
nonconform ng portion of the parking lot to the nunber of
spaces existing in 1981. However, other findings make it
reasonably clear that the city believed the 32 spaces it was

approving approximted the nunmber of spaces existing in

1981. One certainly can quibble wth the city's
characterization of 32 spaces as being approximtely the
sane as 22 spaces, assum ng those were the nunbers the city
was conparing. However, we believe it is sufficiently clear
from the decision that the nunber of parking spaces on the
subj ect property, while a factor in the city's decision, was
not the controlling factor in its determ nation that the
rel evant standards of PCC 33.258.080(B)(1) and (2) (1991)
are met. 11

We conclude the city's findings make it sufficiently
clear that it was relying primarily on the expected
reduction in the nunber of vehicle trips expected to be
generated by the site as well as changes in the structure

and perineter |andscaping in concluding the standards of PCC

1lUnder the applicant's original proposal, 67 spaces were proposed for
the residentially zoned portion of the parking lot. Although it could be
clearer, we conclude the nunmber of parking spaces in 1981 was the
controlling factor only in the city's decision to reject the applicant's
original proposal to use attended parking to allow the parking lot to be
striped for significantly nore parking spaces.
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33.258.080(B)(1) and (2) (1991) are net, regardless of the

preci se nunber of parking spaces that nmay have existed on

the residentially zoned portion of the property in 1981.

The city's findings are adequate to support its decision.12
The fourth assignment of error is denied.

The city's decision is affirmed.

12Except as noted above at n 8, petitioners do not challenge the
evidentiary support for these findings.
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