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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SKYDI VE OREGON, | NC.
Petitioner,

FI NAL OPI NI ON
AND ORDER

VS.

CLACKAMAS COUNTY,

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

M chael J. Martinis, Salem filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Webb & Martinis.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed the response brief and argued on behalf of
respondent .

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 05/ 11/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

In this consolidated appeal proceeding, petitioner
appeals two orders of the county hearings officer. One
order approves a conditional use permt for a recreational
parachuting center. The other determ nes that a conditional
use permt for the parachuting center approved in 1988
expired by its own ternms, three years after the date of
approval .

FACTS

The subject property consists of 40 acres and is zoned
Rural Residential Farm Forest (RRFF-5).1 To the east of the
subj ect property is a residential subdivision. To the south
is a small heliport and another residential subdivision. To
the west of the subject property is agricultural [|and. To
the north of the subject property are agricultural
operations and residential uses.

A 1969 conditional wuse permt allows the subject
property to be used as a "public air park." The property is
devel oped with an airport and certain aircraft related
busi nesses. A building on the property houses the disputed
recreati onal parachuting center.

In 1988, a conditional use permt was approved for the

1Commercial recreational uses are conditionally allowed in the RRFF-5
zoning district.
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recreational parachuting center on the subject property.2
Condition 10 of that conditional use permt limted the
duration of the 1988 permt to a period of three years.

I n 1991, the county planning director advi sed
petitioner that petitioner's 1988 conditional use permt
expired, and that another conditional wuse permt was
necessary to continue operation of the recreational
parachuting center. Petitioner appealed the planning
director's determnation that the 1988 conditional use
permt had expired and al so disputed the county's authority
to regulate any aspect of petitioner's recreational
parachuti ng center business.

The county hearings officer affirmed the decision of
the planning director and determ ned the 1988 conditional
use permt expired by its own terns. The hearings officer
al so determned that the county had authority to require
petitioner to obtain another conditional use permt to
continue operating the recreational parachuting center.3

Thereafter, petitioner sought conditional use approva

for the recreational parachuting center. The heari ngs

2The 1988 conditional use permt was secured by petitioner's predecessor
in interest -- "1000 Friends of Aviation." For convenience, in this
opinion, we refer to petitioner as the holder of the 1988 conditional use
permt.

3petitioner appealed that decision to this Board. However, the parties
agreed to suspend our proceedings on that appeal pending petitioner's
submi ssion of another application for a conditional use pernmt, and the
county's resolution of that application.
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officer approved the application for a conditional use
permt, subject to several conditions of approval. Three of
those conditions are the subject of this appeal. One
condition limts the duration of the conditional use permt
to 5 years. One condition requires that parachute | andi ngs
occur on the subject property and no other property. One
condition requires that petitioner pronptly pay, from a
policy of insurance, for damage to properties resulting from
parachuting activities, regardl ess of negl i gence, and
requires an automatic fine in the amunt of $100 to be
| evi ed agai nst petitioner for any parachute | anding which is
not on the subject property. This appeal followed.
FI RST ASSI GNMENT OF ERROR

Petitioner contends the county |acks authority to
require a conditional use permt to conduct recreational
parachuting activities on the subject property and al so that
the county | acks authority to require that parachutists |and
on the subject property. According to petitioner,
parachuting is an "aeronautical activity" and "[f]ederal |aw
preenpts any state law in the regulation of aeronautical
activity." Petition for Review 12. Anmong ot her things,
petitioner cites a 1982 C(Clackamas County Circuit Court
decision determning that the use of l|and for parachuting
activities is not subject to local Iland use regulation

because it is not a "land use" and because |ocal regulation
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is preempted by federal regul ati on of parachuting. 4
Petitioner also argues that all aspects of the disputed
recreati onal parachuting center were previously allowed by
the 1969 conditional use permt covering the subject
property and approving a "public air park,"” and suggests
that the county may not now require a specific conditional
use permt for the proposal. Record 457-65.

We agree with respondent that we are not bound by the
1982 circuit court decision either with regard to whether
parachuting activity is a "land use" or wth regard to
whet her | ocal regul ation of the ground aspects of
parachuting is preenpted. We are not bound by the 1982
circuit court decision because as it relates to the review
of local land use decisions, the circuit court is not a
superi or aut hority. Rat her, LUBA is vest ed Wi th
jurisdiction to review |land use decisions and is not bound

by precedents in circuit court cases. See Canpbell v. Bd.

of County Comm ssioners, 107 O App 611, 615, 813 P2d 1074

(1991); Doughton v. Douglas County, 90 O App 49, 52, 750

P2d 1174 (1988) (no overlap is contenplated between the
jurisdiction of the circuit court and LUBA).

Regarding the effect of the 1969 <conditional wuse
permt, that decision says nothing about approving a

recreational parachuting center. Rather, it approves a

4pPetitioner was not a party to this circuit court proceeding.
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"public air park"™ as shown on a site plan. The site plan
shows no recreational parachuting center was either
contenpl ated or approved. Record 457-465. Accordingly, we
do not see that the 1969 conditional use permt forecloses
the county from at this point requiring a conditional use
permt for the recreational parachuting center.

Concerni ng whether the proposed use is a "land use,"

while we recognized in Tylka v. Clackamas County, 22 Or LUBA

166, 171 (1991), that there may be sonme uses of |and that
are so incidental as not to rise to the |evel of a

regul atable "l and use, t he subject activity is not such a
de mninus, incidental use. The proposed use involves a
relatively large structure, enployees, and people and
equi pnrent falling out of the air onto |and bel ow We
conclude that the use of |land for a recreational parachuting
center and for parachute landings is a "land use" that may
be regulated by |ocal |and use ordi nances, subject only to
federal preenption. We turn to petitioner's preenption

argunments.

49 U. S.C. 1421(a)(6) authorizes:

"* * * guch reasonable rules and regulations, or
m ni nrum st andards, governing other practices,
met hods, and procedures, as the Secretary of
Transportation my find necessary to provide
adequately for national security and safety in air
commerce."” (Enphasis supplied.)

The Federal Aviation Adm nistration (FAA) has been del egat ed

exclusive responsibility for the regulation of the navigable
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ai rspace of the United States.®> 49 U S.C. 1348(C); City of
Bur bank v. Lockheed Air Termnal, 411 US 624, 626-27,
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16

17 airspace, 14 CFR Part 105 regulates the type of aircraft

18 that can carry parachute junpers, the circunstances

1854, 1856-57, 36 L Ed2d 547 (1973) (City of Burbank).

Pursuant to this grant of authority, the FAA has pronul gated
rules entitled "Parachute Junping." 14 CFR Part
14 CFR 105.1 provides:

"(a) This part prescri bes rul es governi ng
parachute junps mde in the United States
except parachute junps necessary because of
an inflight energency.

"(b) For purposes of this part, a parachute junp
means the descent of a person, to the surface
from an aircraft in flight, when he intends
to use or uses, a parachute during all or
part of that descent.”

Consistent with the FAA's charge to regul ate navi gable

19 surrounding a junmp, and prohibits parachute junping

20 certain airspace. However, there are no regulations

21 addressing the ground aspects or off site inpacts

22 recreational parachuting.

23

24 by a federal regulatory scheme, courts are careful to point

In determ ning whether a local enactnent is preenpted

25 out that preenption is not presunmed. Rather:

26
27
28

"[the courts] start with the assunption that the
historic police powers of the States were not to
be superseded by [a] Federal Act unless that was

Page 7
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the clear and mani fest purpose of Congress." City
of Burbank, supra, 93 S Ct at 1859, citing Rice v.
Santa Fe Elevator Corp., 331 US 218 (1947).

Determining the "clear and manifest” Congressional
purpose is not a sinple task. In the first place, the
expression of Congr essi onal intent to preenpt | ocal
regulatory authority need not be expressed in the federa
legislation itself or in the regul ations adopted pursuant to
that |egislation. Rat her, expression of a "clear and
mani f est” Congressi onal purpose to preenmpt |ocal regulation
of an activity may be shown in three other ways. First, the
federal legislation my be so pervasive as to lead to a
reasonabl e inference that Congress left no room for states
to supplenent that |egislation. Id. Second, the federa
| egi slation may cover an area where "the federal interest is
so dom nant that the federal system wll be assuned to
preclude enforcenment of state laws on the sanme subject.”
Id. 1In these circunstances, any |local regulation is deened
to interfere with the federal enactnment or inpair the

attai nment of federal objectives. See Derenco Vv. Benj.

Franklin Sav. and Loan, 281 O 533, 540-41, 577 P2d 477

(1978). Third, if the local regulation directly conflicts

with the federal policy expressed in the federal
legislation, then it will be said to be preenpted by the
federal legislation. 1d.

There is no express statement in federal |egislation

that local |land use regulation of the ground based aspects
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of a recreational parachuting center, which results in
conditions of approval requiring that the |andings of
recreati onal parachutists nust occur on the property covered
by a |ocal condi ti onal use permt, IS pr eenpt ed.
Neverthel ess, 14 CFR Part 105 is conprehensive insofar as it
regul ates the technical aspects of parachuting and prohibits
certain junps into particular Kkinds of airspace. Thi s
requires that we determ ne whether preenption should be
i mpl i ed.

In Blue Sky Entertainnent, Inc. v. Town of Gardiner,

711 F Supp 678 (N.D.N. Y. 1989) (Blue Sky), the federal
district court reviewed a conprehensive |ocal regulatory
scheme designed to regulate small airports and parachuting
generally. Anmong other things, the Ilocal regulations
challenged in that case (1) required a town issued business
license and a licensing fee, (2) required that liability
i nsurance be carried namng the town as an insured, (3)
prohi bited the sale, possession or consunption of alcoholic
beverages at small airports, and (4) regul ated parachuting.
The | ocal parachuting regulations prohibited nighttine
parachute junps, even though 14 CFR Part 105 allows night
junps in certain circumstances. Fi nal |y, the 1 ocal

regul ati ons al so provided:

"No person is permtted to authorize, permt or
otherwise allow any parachutist to land on any
property other than a drop zone or target area
within a |licensed parachute junping center at a
smal |l airport, unless so authorized by the [FAA]
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on a once or twce per annum basis." Bl ue Sky,
supra, 711 F Supp at 682.

In Blue Sky, the FAA took the position that it viewed
its authority as "pervasive in the realm of parachute
j unmpi ng. " Id. at 696. The court deferred to the FAA's
interpretation of its authority and determ ned that the
| ocal parachute |anding regul ation quoted above (and other
aspects of the local regulations as well), were preenpted by
the federal regulatory scheme expressed at 14 CFR Part 105.

The court concl uded:

"Since the Town nmay not regul ate parachute
jumping, the court sees no legitinate reason why
it may inquire into potential parachute junp sites
okoox (Enmphasi s supplied.) Bl ue Sky, supra
711 F Supp at 693.

The court gave no other explanation of why the | ocal
regul ati on of parachute landing sites is preenpted by 14 CFR
Part 105, other than (1) its deferral to an FAA assertion
concerning its authority, and (2) that the town advanced no
legitimate reason for regulating parachute | anding sites.

In Blue Sky no argunent was nade that the regul ation of
parachute junp sites was a part of a well devel oped | and use
system that required the town to protect adjacent farm and.
We believe it is inportant that in this case, the
application of the county's regulations to the recreational
parachuting center inplenents a conprehensive state and
local l|and use regulatory schenme wunder which comrercial

recreational activity may only be allowed in the underlying
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RRFF-5 zone, as a conditional use. One of the applicable
condi tional use approval criteria is Clackamas County Zoni ng
and Devel opnent Ordi nance (ZDO) 1203.01(C), which requires a

county determ nation that:

"The proposed use [will] not alter the character
of the surrounding area in a nmanner which
substantially limts, inpair, or precludes the use
of surrounding properties for the primry uses
listed in the underlying zoning district."

The challenged decision includes findings that unless
parachute | andings are limted to the subject property, the
proposed use seriously interferes with nearby farmuses. In
other words, the challenged decision purports to apply
county land use provisions to regulate the ground based
on-site and off-site inpacts of the proposed recreational
parachuting center. W regard these differences between the
instant case and Blue Sky to be significant.

In this regard, a related statenent by the court in
Blue Sky is instructive:

"To t he ext ent t he [ chal | enged] or di nance

regulates land use in the Town of Gardiner, it is
not preenpted by federal regulation of aviation.”
Id. at 683.

This principle is reflected in other court decisions
addressing preenption argunents in connection with airports
and | ocal airport related regul ati ons.

I n Faux-Burhans v. County Comirs of Frederick County,

674 F Supp 1172 (D.MD. 1987) (Faux-Burhans), the court held

that local zoning regulation of a small airport was not

Page 11



preenpted by federal regulation. The court determ ned:

"* * * The ordinance in question does not regul ate
noi se em ssions or the actual conduct of flight
operations within navigable airspace. Rather, the
Frederick County zoning |aw regulates intensity of
use (by nunber of aircraft), the type of aircraft
that can use the facility (by takeoff distance
required), the clear zone at the runway ends (by
prohi biting buildings thereon), the l|ocale of the
operation (by set back requirenents), and the type
of aircraft oper ati ons ( by prohi biting
instructional flights). Certainly, these are all
areas of wvalid l|local regulatory concern, none of
which is federally preenpted, and none of which
inhibits in a proscribed fashion the free transit
of navi gabl e airspace. And just as certainly, no
federal law gives a citizen the right to operate
an airport free of | ocal zoning control."
Faux- Bur hans, supra, 674 F Supp at 1174.

In Wight v. County of Wnnebago, 73 Il App3d 337, 391

NE2d 772 (1979), the court determned a |ocal governnment
acting under land use regulations had the power to deny
approval for an airstrip, even though the act of |anding an
aircraft is, itself, a federally regulated activity.

Further, in Garden State Farnms, Inc. v. Bay, 77 NJ 439, 390

A2d 1177 (1978), the court wupheld a |ocal government's
deni al of an application for a small helistop based on | ocal

| and use regulations; accord Condor Corp. v. City of St.

Paul , 912 F2d 215 (8th Gir. 1990).

Finally, in Pacific Gas and Electric Co. v. State of

California, 103 S C 1713, 75 L Ed2d 752, 461 US 190 (1983)

(Pacific Gas and Electric), the United States Suprenme Court

determ ned that the stated reasons justifying state

regulating of an activity heavily regulated by federal

Page 12
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legislation, is a critical factor in determ ning whether the

state regulation is preenpted. |In Pacific Gas and Electric,

the State of California enacted |egislation prohibiting the
construction of nucl ear power plants unless it was
determ ned, by the State, that there would be adequate
storage facilities and nmeans of disposal available for a
proposed nucl ear power plant's spent fuel at the tine the

plant required such storage. Pacific Gas and Electric,

supra, 461 US 194. The court stated:

"A state noratorium on nuclear construction
grounded in safety concerns falls squarely within
the prohibited field. Mor eover, a state judgnent
that nuclear power 1is not safe enough to be
further devel oped would conflict directly with the
countervailing judgnent [of the federal agency
charged with the regulation of nuclear power
pl ant s]. ok A state prohibition on nuclear
construction for safety reasons would also be in
the teeth of the Atom c Energy Act's objective to
insure that nuclear technology is safe enough for
w despread devel opnent and use -- and would be
preenpted for that reason. * * *

"That being the case, it is necessary to determ ne
whet her there is a nonsafety rational for [the

state legislation]. California has nmaintained * *
* that [the legislation] was ainmed at economc
probl ens, not radiation hazards. The California

Assenbly Committee on Resources, Land Use, and
Ener gy, which proposed a package of bills
[including the disputed |egislation] reported that
the problem was 'largely economc or the result of

poor planning, not safety related."’ ook
Wt hout a permanent neans of disposal, the nuclear
waste problem could becone critical, leading to

unpredi ctably high costs to contain the problem or
wor se, shutdowns in reactors. * * *

", * * * *
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"Therefore, we accept California' s avowed econom c
purpose as the rationale for enacting the

[ chal | enged | egi slation]. Accordi ngly, t he
statute lies outside the occupied field of nuclear
safety regulation.” (Enmphasis in original.)

Pacific Gas and Electric, supra, 461 US at 214-15.

In addition, the court acknow edged the limts of the Atom c

Energy Act as foll ows:

"Even a brief perusal of the Atom c Energy Act
reveals that, despite its conprehensiveness, it
does not at any point expressly require the States
to construct or authorize nuclear power plants or
prohibit States from deciding, as an absolute or
conditional matter, not to permt the construction

of any further reactor. * * * Congress in passing
the [Atomc Energy Act] * * * intended that the
f eder al gover nment shoul d regul ate t he
radi ol ogi cal safety aspects involved in the

construction and operation of a nuclear plant, but
t hat t he st ates retain their traditiona

responsibilities in the field of regul ati ng
electrical utilities for determ ning questions of
need, reliability, cost and other related state
concerns. " Pacific Gas and Electric, supra, 461

US at 204-206.

As we read the Pacific Gas and El ectric case, while the

federal nuclear regulatory schenme preenpts state authority
to establish safety regul ations applicable to nuclear power
plants, a state is not preenpted from regulating nuclear
plants to the extent that it sinply regulates to protect its
| egitimate econom c interests. Further, in the absence of
federal preenption, state and | ocal governnents retain their
traditional authority over issues of state and |oca

concern. As the last quoted section of Pacific Gas and

El ectric acknow edges, this authority includes the right to

Page 14
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conditionally deny a federally regulated use. Simlarly, we

believe that in Oregon as well as in Clackams County where

there is a significant state and local interest in the
regulation of land uses, including the authority and
i nt er est in conditionally approving uses, condi ti onal

approval of a recreational parachuting center is permssible
so long as the conditions thenselves do not inpinge on a
pervasively federally regul ated aspect of a use.

Here, there is nothing in the federal regulatory schene
relating to the regulation of parachute junmping which
purports to foreclose state and local |and use regul ati on of
t he ground based inpacts of parachuting, under state and
| ocal zoning laws. Thus, we believe the presence of a state
and local conprehensive |and wuse schene provides the
legitimate reason for a |local governnent, in a |ocal
permtting process, to regulate the ground based operations
and off site inpacts of a recreational parachuting center,
including the prohibition of junps onto property other than
the property which is the subject of the conditional use
permt. In this regard, there is nothing about 14 CFR Part
105 to indicate that it is in any way intended to foreclose
the application of a local |and use regulation directed at
affecting a recreational parachuting business |ike the kind
of regulation at issue here. There is sinply nothing in 14
CFR Part 105 establishing that the regulatory schene

enbodied therein is intended to be so pervasive as to

Page 15
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prevent the county from requiring a conditional use perm:¢t
for a recreational parachute center or from prohibiting
parachute junpers to |and on any but the particular property
subject to the conditional use permt.

Further, to the extent petitioner argues to the
contrary, we see nothing in 14 CFR part 105 to suggest that
the federal interest in parachuting is so domnant that a
| ocal governnment cannot (1) require a conditional use permt
as a prerequisite to operating a recreational parachuting
center in certain zoning districts, or (2) inpose conditions
requiring that parachutists |land on the property that is the
subject of the conditional use permt. Such | ocal
regul ati ons are not inconsistent with the federal objectives
expressed by 14 CFR Part 105.

The first assignnment of error is denied.

SECOND ASSI GNMENT OF ERROR

Under this assignnent of error, petitioner asserts the

county determned the proposal satisfies all standards
listed in the ZDO. Petitioner argues the conditions of
approval i nposed by the county are gratuitous and

unwar r ant ed.

We agree with the county that the chall enged deci sion
determ nes conpliance with the relevant ZDO standards based
on the proposed use's conpliance with the conditions of
approval . Therefore, the conditions of approval are a

fundanmental part of the county's determnation that the

Page 16
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application is approvable. To the extent that petitioner is
arguing the record establishes as a matter of |aw that the
application could be approved in the absence of the disputed
conditions of approval, we do not agree. Further, even if
we did, that alone wuld not nake the inposition of
condi ti ons of approval i nproper.

The second assi gnnment of error is denied.
THI RD, FOURTH, AND FI FTH ASSI GNMVENTS OF ERROR

Petitioner challenges three conditions of approval.?®

They are:

"Condition 5. All | andi ngs of skydivers shal
occur on the subject property, and shall not be
directed to other properties within this area.

" * * * %

"Condition 7. The applicant shall obtain and keep
on file at all times a bond or other security, or
a policy of insurance acceptable to the county,
which assures paynent to surrounding property
owners for any damge resulting from flying or

skydiving activities on the subject property. It
is the specific intent of this condition that the
applicant be strictly Iliable for any damage

resulting fromthese activities, and that the form
of security provides for pronpt paynent for any
damage, including not |less than $100 as |i qui dated
damages for any trespass by people or equi pnent.

"Condition 8. Approval of this permt is |limted

6under these assignments of error, petitioner repeats its arguments that
federal regulations preenpt the county's authority to regulate petitioner's
recreational parachuting business. W determne, supra, that the county is
not preenpted fromapplying its |and use regulations to petitioner's ground
based parachuting activities and the off site inpacts of petitioner's
parachuting activities. W do not revisit those argunents here.
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to five (5) years fromthis date. Any renewal of
this permt shall be considered at a public
hearing and may be granted if the use satisfies
applicable zoning regulations then in effect."
Record 6-7.

ORS 215.416(4) authorizes counties to inpose conditions

approval that are "authorized by statute or county

| egislation.” ZDO 1303.12 provides the foll owi ng concerning

the county's authority to inpose conditions of approval:

"Approval of any administrative actionl?l request
may be granted subject to conditions. The
followwng I|imtations shall be applicable to
condi ti onal approvals:

"A. Conditions shall be fulfilled within the tine
limtations set forth in the approval, or, if
no time is set forth, within a reasonable
time.

"B. Such condi tions shal | be reasonabl y
calculated to fulfill public needs; emanating
from the proposed |land uses as set forth in
the application in the follow ng respects:

"1. Protection of the public from the
potentially deleterious effects of the
proposed use; or

"2. Fulfillment of the need for public
service demands created by the proposed
use. "

In the challenged decision, the county justifies the

i nposition of the disputed conditions based on the follow ng

findi ngs:

"There is no question that the skydiving activity

"There is no dispute that a conditional use permit is an admnistrative
action as that termis defined in ZDO 1301. 01(A).



[ERN
QUOWOO~NOUIWNPEF

W NN NN NN NNNNPR R P P B R R R R
O © W N o UM W N P O © 0 N O 00 M W N Rk

31

conflicts with the operation of these nearby

farms. However, the incidence of trespass has
decreased as the applicant has i ntensified
instruction to avoid trespass and to retain all
equi pnment. The Hearings Oficer is satisfied that
the incidents of trespass can be mnimzed in the
future t hr ough t he applicant's on- goi ng
precauti ons. Conditi ons of approval wll provide

a nmethod of conpensating surrounding property
owners for any damage resulting fromthe skydiving
activity." Record 5.

These findings are supported by substantial evidence in the
whol e record. Specifically, there is substantial evidence
that trespass is reasonably avoidable and that in the
absence of petitioner taking reasonable precautions to avoid
trespass, trespass has occurred and has caused danmage to a
nearby farm and farner. Accordingly, there is substanti al
evidence in the whole record to support the county findings
justifying the inposition of conditions of approval to
mnimze conflicts between the proposed recreational
parachuting center and nearby farmas well as other uses.
The remaining issues are whether the conditions exceed
the county's authority to inpose the conditions under
ZDO 1303.12, whether the conditions reasonably further a

l egiti mate pl anni ng purpose (Benjam n Franklin Dev. Inc., V.

Cl ackamas County, 14 Or LUBA 758 (1986)), whether conditions

are reasonably related to the proposed use (Weeler .

Mari on County, 20 Or LUBA 379, 385 (1990)), and whether the

conditions of appr oval are supported by substanti al
evi dence. Regarding the latter question, determ ning

whet her there is substantial evidence in the whole record to
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support the inposition of conditions of approval, is sinply

a question of:

"* * * whether the evidence in the record could
lead a reasonable person to conclude that

consi deri ng t he i npact s of t he pr oposed
devel opnent, there is a need for the condition to
further a legitimte planning purpose.” Sher wood
Bapti st Church v. City of Sherwood, O LUBA

__ (LUBA No. 92-207, February 12, 1993), slip

op 6.

A Condition 5

Petitioner contends Condition 5 is unreasonable.
Petitioner argues that because certain persons who are not
parties to either the Jlocal or LUBA proceedings have
previously granted petitioner authority to parachute onto
their property, the conditions restricting landings to the
subj ect property are unreasonabl e.

We see not hing unreasonable in the county approving the
proposed use subject to the <condition that parachute
| andi ngs occur only on the property subject to the
conditional use permt. Further, we fail to see how the
fact that third parties may have given consent to allow
parachute |andings onto their property nmakes the condition
unr easonabl e or unl awful. Finally, we believe there is
substantial evidence in the whole record from which a
reasonabl e person could conclude Condition 5 is necessary
for the legitimte planning purpose of mnimzing conflicts
w th other uses.

B. Condition 7
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Petitioner ar gues t hat Condi ti on 7, requiring
petitioner to mintain insurance to pay for damage to

property resulting fromits recreational parachute junping

activities, is unreasonable and inconsistent with ZDO
1303. 12. Petitioner makes nmuch of the fact that the
condition is said to inpose "strict liability" for damages

caused due to petitioner's parachuting activities.

The fact that the county phrased Condition 7 in terns
of "strict liability" mnmakes little difference to the
validity of the condition itself. Al "strict liability"
means in this context is that it does not matter to the
county whether the particular action of petitioner which
causes damage to property was an intentional act or whether
t he action occurred despite the exercise of reasonabl e care.
Rat her, under Condition 7, petitioner is required to secure
i nsurance that wll pronptly pay for such danage to
properties caused by its recreational parachuti ng
operations, regardless of whether petitioner was negligent.
By using this nmethodol ogy, the county creates a solution for
conflicts between the proposed use and nearby agricul tural
as well as other, properties. W believe that this portion
of Condition 7 is reasonably related to the legitimte
pl anni ng purpose of preventing the alteration of the
character of the surrounding agricultural area.

Concerning the evidentiary support for this portion of

Condition 7, there is undisputed evidence in the record that
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t he proposed use has resulted in damage clainms from a nearby
farmer. In this regard, we note that there is little or no
evi dence in the record that petitioner's par achut e
activities have resulted in deleterious effects on nearby

residential activities.8 Nevert hel ess, we believe "the

evidence in the record could lead a reasonable person to
conclude that considering the inpacts of the proposed
devel opnent, there is a need for the condition to further a

|l egitimte planning purpose.” Sherwood Baptist Church .

City of Sherwood, supra. There is evidence in the record

that the proposed use can have off site inpacts that can
result in danmage and trespass due to errant |andings. This
is an adequate evidentiary foundation to support this
portion of Condition 7.

Wth regard to the portion of Condition 7 requiring
t hat when petitioner's custoners or petitioner's equipnment
trespass onto property in violation of Condition 5
(requiring all parachute |andings to occur on the subject
property), $100 is to be paid, the question is closer.

ZDO 102.03 provides that any violation of the ZDO is

"puni shabl e upon conviction" by:

"A. A fine of not nore than one hundred dollars
($100) for each day of violation where the
offense is a continuing offense, but such
fine my not exceed one thousand dollars

8Condition 7 is not linmted to damage caused to agricultural properties
only.
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($1, 000).

"B. A fine of not npre than five hundred dollars
($500) where the offense is not a continuing
of fense. "

The portion of Condition 7 which requires paynment of
$100, regardless of the anount of actual damage, is not
"reasonably calculated to fulfill public needs enmnating
fromthe proposed | and uses" and that it does not "Protec|[t]
of the public from the potentially deleterious effects of
the proposed use,"” or fulfill a "need for public service

demands created by the proposed use as required by
ZDO 1303. 12. The $100 fine provision sinmply has no
relationship to the problens associated with the proposed
use, as articulated by the challenged decision. It is
i ntended to punish petitioner for violating the terns of the
conditional use permt, a function to be performed under ZDO
102. 3.

VWil e the portion of Condition 7 requiring insurance to
cover claims of, and imediate paynent for, actual danage
caused by the proposed use is reasonable, in view of the
pur poses of conditions of approval expressed in ZDO 1303.12,
the portion of Condition 7 requiring payment of a fine of
$100 for any trespass, amunts to a fine for violating the
ternms of the conditional use permt. However, as stated
above, the nmeans of exacting a fine to punish for a

violation of the ZDO is established by ZzDO 102. 3. As a

prerequisite to exacting a fine, ZDO 102.3 requires a
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"conviction" for violations. Accordingly, we believe the
portion of Condition 7 requiring a $100 fine is beyond the
authority of the county under ZDO 1303.12.

C. Condition 8

Petitioner argues it is unfair to limt approval of the
recreational parachuting center to five years. Petitioner
argues it has mde a substanti al investnment in the
recreati onal parachuting business and that five years is not
a long enough period of tine to anortize the investnent.

Petitioner's subjective determ nation that Condition 8
is unfair is not the test of that condition's validity.
Petitioner made investnents in the subject property under
the 1988 <conditional wuse permt, which had a I|imted
duration of three years. Petitioner continued to nmake
investnments in the subject property apparently hoping that
t he chall enged conditional use permt would be extended for
a very long or an indefinite period of tine. The issue
concerning the validity of Condition 8 is whether the county
has the authority to limt the proposed use to five years
and whether that condition is reasonable in view of the
i npacts of the proposed use. W conclude the answer to both
inquiries is yes. W also <conclude that there is
substantial evidence in the whole record to support the
county's inposition of Condition 8.

In sum we believe the three disputed conditions of

approval, as explained in the above quoted findings, are
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reasonabl y connect ed to t he pr oposed recreati ona
parachuting center. In addition, except as explained,
supra, concerning the condition requiring an automatic $100
fine, all three of the disputed conditions of approval serve
pl anni ng purposes expressed in the ZDO viz. to protect
nearby farm uses as well as other land wuses from the
docunment ed del eterious effects associated with the proposed
use.

The third, fourth and fifth assignnents of error are
sustained, in part.

CONCLUSI ON

The county relied upon the disputed conditions to
justify approval of the challenged decision. We determ ne
above that the portion of Condition 7 relating to the $100
fine is invalid because it exceeds the county's authority.
Under these circunstances, we nust remand the chall enged
decision for the county to determ ne whether the proposal is
approvable w thout the automatic $100 fine portion of

Condition 7. See Oson Menorial Clinic v. Clackanas County,

21 O LUBA 418, 424 (1991).

The county's decision is remanded.
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