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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DOROTHY GAGE, and ASHCREEK
NElI GHBORHOOD ASSOCI ATI ON,

Petitioners,

VS.
LUBA No. 93-030

FI NAL OPI NI ON

Respondent , AND ORDER

and

)

)

)

)

)

|

CI TY OF PORTLAND, )
)

)

)

)

FP- 35 PARTNERS, )
)

| nt ervenor - Respondent . )

Appeal from City of Portl and.

Edward J. Sullivan, Portand, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Preston, Thorgrinson, Shidler, Gates & Ellis.

Pet er A. Kasti ng, Seni or Deputy City Attorney,
Portland, filed a response brief and argued on behalf of
respondent.

Jeff H Bachrach, Portland, filed a response brief and
argued on behalf of intervenor-respondent. Wth him on the
brief was O Donnell, Ram's, Crew & Corrigan

SHERTON, Chief Referee; HOLSTUN, Referee, participated
in the deci sion.

AFFI RMED 06/ 11/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a city hearings officer decision
approving a m nor anmendnent to a previously approved planned
unit devel opnment (PUD)
MOTI ON TO | NTERVENE

FP-35 Partners, the applicant bel ow, noves to intervene
in this proceeding on the side of respondent. There is no
opposition to the notion, and it is allowed.
FACTS

This is the second time a decision approving the
subject mnor PUD anmendnent has been appealed to this

Board.1 In Gage v. City of Portl and, O LUBA _ (LUBA

No. 92-057, Septenber 15, 1992) (Gage |), slip op 2-3, we

descri bed the rel evant facts:

"The subject property is 6.37 acres in size,
currently wundeveloped and zoned Medium Density
Si ngl e-Dwel i ng Residential (R7). The city zoning
map i ndicates the presence of a 'water feature' on
the eastern half of the property. A creek
traverses the weastern portion of the subject
property, and the property may contain wetlands
subject to the jurisdiction of the Division of
State Lands. The surrounding property is zoned
Low Density Single-Dwelling Residential (R10).

"On June 9, 1981, the city approved a conditional
use permt and prelimnary devel opnent plan for
the Cedar Meadows PUD. Final devel opment plan

1The local record subnmitted in this appeal incorporates the local record
subnmitted for Gage | as "Record," and the record conpiled after our remand
and subnmitted in this appeal as "Remand Record."
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approval was granted on Septenber 17, 1984. As
finally approved in 1984, the PUD included 35
multi-famly dwelling wunits in six buildings,
three detached garage structures for 22 cars and
55 additional parking spaces. The devel opnent was
to be clustered on the western half of the
property. * * *

"On Novenber 5, 1991, intervenor applied to the
city for what it characterized as a 'mnor
amendnment to the PUD devel opnment plan.' ok
The proposed anendnent does not alter the nunber
of dwelling wunits, but reduces the nunber of
residential structures from six to three. The
anmended devel opnment plan also includes three
detached garage structures for 16 cars and 65
addi ti onal parking spaces. The | ocations of the
access street from S.W Miltnomah Blvd. and of
interior streets are not changed by the proposed
amendnent, but the distance between the proposed
structures and the property boundaries and the
storm water detention easenent on the eastern half

of the property are increased.” (Foot not e
omtted.)
In Gage |, we remanded the city's decision because it

failed to apply Portland City Code (PCC) chapter 33.299
(Tenmporary Prohibition on the Disturbance of Forests), which
was in effect when intervenor's application for a mnor
amendnment to the approved PUD final devel opnment plan was
filed. After the remand, on January 19, 1993, the city
hearings officer held an evidentiary hearing to consider the
application of PCC chapter 33.299 to the proposed PUD
amendment . On January 22, 1993, petitioners submtted a
motion to dism ss the proceedings. On February 4, 1993, the

hearings officer issued her decision. This appeal foll owed.
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FI RST ASSI GNMENT OF ERROR

The city initially granted final developnent plan
approval for the subject PUD on Septenmber 17, 1984. Under
this assignnent of error, petitioners argue the city erred
by failing to address their contention that +the final
devel opnent plan approval for the subject PUD expired on

Septenber 17, 1992, two days after LUBA remanded the city

decision challenged in Gage I, and before the hearing on
remand was held.?2 According to petitioners, if the

underlying PUD final devel opment plan approval expired, the
city ~cannot approve an anendnent to that PUD final
devel opnent pl an.

Petitioners specifically argue t hat under
PCC 33.79.140(e) and 33.79.150(d), which were in effect when
final devel opnent plan approval was granted in 1984, if no
devel opnent of the PUD occurs, city approval of the PUD
final devel opnent plan remains valid for eight vyears.
Petitioners further argue this interpretation was expressed
in a My 20, 1988 letter from a city planner to the
devel oper. Remand Record 30. According to petitioners,
LUBA nust remand the chal |l enged decision to the city, so the
city may interpret the applicable PCC provisions and
determ ne whether the 1984 PUD final developnment plan
approval expired on Septenber 17, 1992. Weeks v. City of

2Petitioners raised this issue at the hearing on remand. Petition for
Revi ew App. F (Remand Transcript) 11-12.
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Tillamook, 117 Or App 449, 453, _ P2d ___ (1992).

Respondent and I nt ervenor -respondent (respondents)
contend (1) petitioners waived this issue by not raising it
in Gage |; (2) petitioners' argument is an inpermssible
collateral attack on a city decision that is not the subject
of this appeal; (3) the PCC provisions in effect at the tine
of the original final devel opnent plan approval do not limt
t hat approval to eight vyears; and (4) even if the PCC
provisions in effect at the time of the original final
devel opnent plan approval did Iimt the approval to eight
years, the city's February 20, 1992 decision (challenged in
Gage |) to approve a mnor anendnent to the PUD final
devel opnent plan began a new tinme clock wunder current
PCC 33.730.130(B) and (C). We address respondents' first
t hree argunents separately bel ow.

A. Wai ver

Respondents argue that because petitioners could have
raised the issue of the expiration of the 1984 PUD fi nal
devel opment plan approval in Gage I, but failed to do so,
they waived their right to raise this issue before the city

on remand and before the Board in this appeal. M1l Creek

G en Protection Assoc. v. Umatilla County, 88 O App 522,

746 P2d 728 (1987). According to respondents, the city was
entitled to limt its consideration on remand to correcting
the deficiencies in its decision identified in Gage |.
Bartels v. City of Portland, 23 O LUBA 183 (1992).
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Petitioners' contention is that city approval of the
final developnent plan for the subject PUD expired on
Septenber 17, 1992, and that after expiration of that
approval the city could no Ilonger act to approve an
amendnent to the PUD final developnment plan. The city
deci sion challenged in Gage | was made on February 20, 1992.
Qur decision in Gage | was issued on Septenber 15, 1992.
Both occurred prior to the alleged expiration of the
original PUD final devel opment plan approval. We therefore
agree with petitioners that the issue they seek to rai se now
was not ripe at the time of the city's first decision or
petitioners' first appeal to this Board, and could not have
been raised in those proceedings. Accordingly, petitioners
have not waived this issue.3

B. Col | ateral Attack

Respondents argue a My 20, 1984 |letter from the
pl anning director to the devel oper, stating that a PUD fi nal
devel opnent plan approval "woul d be permanently valid," is a
final determnation by the <city that the PUD final
devel opnent pl an approval has no expiration dat e.
Record 95. Respondents assert petitioners did not appeal

this May 20, 1984 decision, and argue that petitioners may

3We have stated in previous opinions that |ocal government proceedings
on remand may be linmted to the issues raised in our opinion remanding the
matter. Bartels v. City of Portland, supra. However, our previous
decisions did not deal with an instance where an issue that is arguably
relevant in the remand proceedi ng, could not have been raised in the first
appeal to this Board.
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not <collaterally attack the decision in this appeal
proceedi ng. 4

There is no dispute that the city's Septenber 17, 1984
deci sion approving the PUD final developnent plan itself
says nothing with regard to the duration of the validity of
t hat approval. Record 111-12. Further, we agree wth
petitioners that the May 20, 1984 letter from the planning
director to the devel oper, witten sone four nonths before
the decision granting PUD final developnent plan approval
was issued, does not constitute a final, appealable city
decision with regard to the duration of the subsequent PUD
final devel opnent plan approval. Consequently, the issue
petitioners seek to raise with regard to expiration of the
PUD final devel opnent plan approval is not an inpermssible
collateral attack on an unappeal ed city deci sion.

C. PCC 33.79. 140 and 33.79. 150

PCC 33.79.140 (1981) ("Final Devel opment Plan Approva

Process") provides in relevant part:

"(a) Prelimnary [devel opnent plan] approval for
the PUD is valid for 3 years. * * * Wthin
this time period the applicant shall submt
to the Bureau of Planning a final devel opnent
plan for the entire site, or a fina
devel opnent plan for the first phase if the

4Respondents al so argue the May 20, 1988 city planner letter relied on
by petitioners is contradicted by a June 15, 1988 letter from the planning
departnment stating that "no termnation date has been established" for the
PUD final devel opnent plan approval. Record 90. However, no party
contends either of the 1988 letters constitutes an appealable city
"deci sion."
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PUD has been approved for phased devel opnent.

"k X * * *

"(e) Final decision on the [PUD] conditional use
appl i cati on.

"(1) Approval of the final developnment plan
shall constitute a final decision on the
PUD conditi onal use application.

"x % * % %"

PCC 33.79. 150 (1981) ("Phased [PUD] Devel opnent Procedures")

provides in relevant part:

"(a) An applicant my apply for and receive
approval of a prelimnary developnent plan
for the total site area which includes phased
devel opnent and nmay thereafter apply for and
receive approval of final devel opnent plans
for each phase of the PUD

"k *x * * *

"(d) Thereafter, the applicant shall submt a
final devel opnent plan. The sum of the years
between the first approved final phase and
the | ast approved final phase nay not exceed
8 years. * * *" (Enphasis added.)

Respondents argue nothing in the above quoted PCC
sections establishes that PUD final devel opnent pl an
approval expires after a certain time period. Rat her,

respondents argue that PCC 33.79.140(a) establishes only

that prelimnary devel opnment plan approval will expire after
three years, if a final developnment plan has not been
appr oved.

This Board is required to defer to a | ocal governnent's

interpretation of its own or di nances, unl ess t hat
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interpretation is contrary to the express words, policy or

context of the |ocal enactnent. Clark v. Jackson County,

313 Or 508, 514-15, 836 P2d 710 (1992). In Weks v. City of

Tillamook, supra, the court of appeals said Clark requires

t hat this Board not i nterpret a |ocal governnment's
ordinances in the first instance, but rather review the
| ocal governnent's interpretation of its ordinances.
However, the code provisions at issue in Weks were conplex
and anbi guous, and their interpretation was the core of the
chal l enged |and use decision. We do not believe Weks
should be read to establish a principle that this Board nust
remand the decision for a local interpretation to be nade

wherever a petitioner can identify an arguably rel evant, but

cl ear and unanbi guous, code provision that is not
interpreted in the challenged decision. In Terra v. City of
Newpor t, O LUBA _ (LUBA No. 92-068, January 22,

1993), slip op 13, we explained the fact that a chall enged
| ocal governnment decision does not include an interpretation
of a particular code provision, alleged to be applicable by
petitioners, does not provide a basis for reversal or remand
if the code provision in question is not anbiguous or
susceptible to different sustainable interpretations.

As explained above, there is no dispute that the
Septenber 17, 1984 PUD final developnent plan approval
decision itself does not establish that the approval expires

after eight years, if no devel opnent occurs. I n addition,
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the PCC provisions relied on by petitioners, PCC 33.79.140
and 33.79.150 (1981), ~clearly do not establish such a
limtation on the wvalidity of PUD final plan approval.
There is absolutely nothing in PCC 33.79.140 (1981)
addressing the duration or expiration of PUD fi nal
devel opnent pl an approval. PCC 33.79.150(d) unanbi guously
provi des that an eight year limtation applies to the period
al l oned between approval of the final devel opnent plans for
the first and | ast phases of a phased PUD. PCC 33.79.150(d)
has no bearing on the situation in this case.

Petitioners have failed to identify any applicable
standard arguably limting the validity of the Septenber 17,
1984 PUD final devel opnent plan approval to eight years. In
t hese circunstances, the city's failure to address the issue
of whether the PUD final devel opnent plan approval expired
on Septenber 17, 1992, does not provide a basis for reversal
or remand.

The first assignnment of error is denied.

SECOND AND THI RD ASSI GNMVENTS OF ERROR

Petitioners ar gue t he heari ngs of ficer | acked
jurisdiction to review the proposed PUD final devel opnent
plan anmendnent for conpliance wth PCC chapter 33.299
because an application for an exception under the forest
di sturbance prohibition provisions of PCC chapter 33.299 was
never fil ed.

The issue petitioners seek to raise in this appeal
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regarding lack of city jurisdiction due to absence of an
application requesting an exception under certain provisions
of PCC chapter 33.299, is an issue that could have been
raised in Gage |. Petitioners argued in Gage | only that
t he standards of PCC chapter 33.299 apply to the proposed
amendnent to the PUD final devel opnent plan. Qur deci sion
in Gage | sinply requires that the city interpret and apply
the standards of PCC chapter 33.299 to the subject final
devel opnent plan anmendnent application. Petitioners did not
appeal that deci sion. Thus, the issue of whether the
subj ect application is sufficient to give the vcity
jurisdiction to grant an exception to the prohibition
agai nst the disturbance of forests under PCC chapter 33.299
is a settled issue that may not be raised in this appeal

Beck v. City of Tillamok, 313 O LUBA 148, 831 P2d 674

(1992).

Petitioners also mke a related argunent that the
hearings officer |acked jurisdiction to mke an initial
deci sion on conpl i ance of t he proposal W th PCC
chapter 33.299. According to petitioners, under the city's
Type Il procedures, the hearings officer has authority to
make a determ nation of conpliance with PCC chapter 33.299
only in an appeal from a decision by the planning director.
Petitioners rely on decisions where we found that under
| ocal code provisions delegating authority to act on a

particul ar type of application to a | ower body, a governing
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body |acked authority to act wupon such an application
w thout it first having been acted upon by the | ower body.

See Scott v. Josephine County, 22 O LUBA 82, 86 (1991)

(alteration of nonconform ng use); Downtown Comunity Ass'n.

v. Portland, 3 Or LUBA 244, 252-53 (1981) (variance).

Petitioners' argunent is based at least in part on
petitioners' contention that a separate application for
approval under PCC chapter 33.299 IS required (an
application the PCC requires to be initially decided by the
pl anning director). This contention has been waived.
However, to the extent petitioners also argue the procedures
followed by the city on remand were inproper, even if a
separate application is not required, we disagree.

In Gage I, we determned the city failed to apply
potentially applicable approval st andar ds in PCC
chapter 33.299 to the PUD final devel opnent plan amendnent
application before it. Where a | ocal governnment fails to
apply, or inproperly applies, an applicable approval
standard in its initial proceedings, it is not automatically
required to repeat on remand every procedural step it

followed in making its original decision. In Wentland v.

City of Portland, 23 Or LUBA 321, 326-27 (1992), we stated:

"The PCC does not require that the city, in
considering a decision remanded by LUBA, repeat
all the procedures followed in rendering the
initial decision. We have previously determ ned
that, absent code provisions to the contrary,
| ocal procedur al requi renments that apply in
reaching the initial decision need not be foll owed
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in |ocal proceedings followng remand unless the
remand specifically requires those procedures be
followed. See Lane County School Dist. 71 v. Lane
County, 15 Or LUBA 150, 153-54 (1986); Morrison V.
Cannon Beach, 8 Or LUBA 206, 209 (1983). I n such
circunstances, so long as all parties are given an
adequate opportunity to coment upon the * * *
application prior to a final decision on that
application, the |local governnent's failure to
repeat all of the procedures it followed in
reaching the first decision provides no basis for
reversal or remand.”

In this case, petitioners had the opportunity to
i ntroduce evidence and argunent regarding conpliance of the
proposed PUD final developnent plan anmendnent wth PCC
chapter 33.299 at the hearing before the hearings officer.
Therefore, we agree with respondents the city did not err by
allowing the hearings officer to determ ne conpliance with
PCC chapter 33.299 on remand, wi t hout an initial
adm ni strative decision by the planning director.>

The second and third assignments of error are denied.
FI FTH ASSI GNMENT OF ERROR

Under this assignnment of error, petitioners argue the
city erred in determ ning the proposed PUD final devel opnent

pl an anendnment is a "m nor" anendnent, rather than a "mgjor"

SRespondents al so contend that under ORS 197.835(2) and 197.763(1), we
are precluded fromreviewing the issues raised by petitioners under these
assignments of error because they were not tinely raised below
Respondents further argue petitioners may not cite these alleged errors as
a basis for reversal or remand, because they are procedural in nature and
petitioners neither objected to them below nor experienced prejudice to
their substantial rights due to the errors. Because we reject petitioners'
argunments on ot her bases, we do not address these argunents.
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amendnent .6 Petitioners concede that in Gage |, this Board
affirmed the city's determnation that the proposed
amendnent is mnor. However, petitioners contend they
argued in Gage | that application of PCC chapter 33.299
would affect the determ nation of whether the proposal
constitutes a major or mnor anmendnent, and LUBA did not
resolve this issue. Therefore, according to petitioners,
they were free to raise this issue before the city, on
remand, and before this Board.

In Gage |, petitioners' second assignment of error
alleged the city erred in determ ning the proposed amendnent
to the PUD final developnment plan constituted a "mnor"
amendnent. W st at ed:

"Under PCC 33. 269. 440. A. 1, the criterion for
det erm ni ng whet her a proposed anendnment to a PUD
devel opnent plan is major is whether the amendnment
w |l have '"a significant inpact on the surrounding
area or wll cause a substantial change in the
[ approved] PUD." * * *

"PCC 33.269.440.A requires that the city's
findings explain why it concluded the proposed

amendnent will not have 'a significant inpact on
the surrounding area’" and wll not 'cause a
substantial change in the [approved] PUD." The

[city's] findings explain the nature of the
proposed changes and note that the anount of |and

in nonr esi denti al devel opnent wil | not be
increased, the nunmber and type of residential
units will not be changed, the proposed access and
roads will not be altered and structures wll be

6under PCC 33.269.440.B.1, an application for a "major" amendnent to a
PUD devel opnment plan is processed the sanme as the original application for
PUD devel opnent pl an approval .
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moved only further away from the perinmeter, fill
areas and the storm water detention easenent.
*okox Petitioners do not chal | enge t he
evidentiary support for these findings. We
believe these findings provide an adequate basis
for concluding that the proposed anmendnent wll
not have a significant inpact on the surrounding
area and does not constitute a substantial change
in the proposed PUD.

"The second assignnent of error is denied."
(Record citation and footnote omtted.) Gage |
slip op at 8-9.

The above quote indicates that in Gage |, we
unequi vocally affirmed the city's determ nation that the
proposed PUD final devel opment plan anendnent is a "mnor"
amendment . While petitioners may have nentioned in their
petition for review that they think the applicability of PCC

chapter 33.299 could affect this determ nation, our opinion

in Gage | inplicitly rejects such a contention, and was not
appeal ed by petitioners. Consequently, whether the city

erred in determning that the proposed anendnment is "mnor,"
is an old, resolved issue that cannot be raised in this

appeal. Beck v. City of Tillanpok, supra.

The fifth assignment of error is denied.
FOURTH ASSI GNMENT OF ERROR

PCC  33.299.030 (1991) provi des t hat her bi ci de
application and burning, cutting, damaging or renoving
vegetation are prohibited in certain designated forest
ar eas. There is no dispute that the subject property is
within such a forest area. However, PCC 33.299.040 (1991)

provi des that notw t hstanding the general prohibition of PCC
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t he foll ow ng:

"F. Any activity authorized by a Iland use
deci sion accepted and recorded before the
effective date of this ordinancej."

The city determ ned that the activities allowed by

above quoted exception to the general prohibition

9 PCC 33.299.030 (1991):

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
26
27
28
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33
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37

38
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"* * * City Council [approved the prelimnary
devel opnent plan for the PUD] in Ordinance
No. 151914, which was accepted and recorded on
August 28, 1991, |long before [PCC] chapter 33.299
was in effect. That approval permts disturbance
of a portion of the forested area for devel opnment
of the dwellings and garage units, as well as the
street and utilities. The area to be devel oped
under the anmended plan includes Iless of the
forested area than under the originally approved
PUD [devel opnent plan]. Fewer trees wll Dbe
renoved and the structures have been consoli dated
to reduce the area disturbed. All the devel opnent
activity that wi || di sturb forest area was
approved in that original approval.

"[Intervenor] will be devel opi ng under the anended
devel opnent plan, which was approved as a separate
land use permt from the original devel opnent.
However, the '"activity' that will include renoving
vegetation and cutting trees was approved in the
ori ginal PUD devel opnent plan. * * * The anended
pernmit allows no activity that was not previously
approved. The fact that the mnor amendnment is
processed as a separate |land use permt does not
change the fact that the 'activity' that includes
di sturbing the forest was approved in 1981, before
[ PCC] Chapter 33.299 was in effect." (Enphasi s
added.) Remand Record 5.

Petitioners argue the city's interpretation of

33.299.030 (1991), certain activities are all owed, including

t he

proposed PUD final devel opnent plan anendnent are within the

of

t he
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exception provided by PCC 33.299.040.F (1991) is wong.
Petitioners concede PCC 33.299.030.F (1991) would allow
construction of a PUD pursuant to the prelimnary and fina

devel opnent plans approved in 1981 and 1984, respectively.
However, according to petitioners, PCC 33.299.030.F (1991)
does not allow construction of the proposed PUD pursuant to
t he anended final devel opnent plan, because that plan was
approved by a new land use decision, nade after the
effective date of PCC chapter 33.299. We note, however,
that petitioners do not challenge the evidentiary support
for the above enphasized city findings that the anended pl an
does not allow any forest disturbance that was not approved
in the original approvals.

As stated above, we are required to defer to a |ocal
governnent's interpretation of its own ordinances, unless

that interpretation is contrary to the express words, policy

or context of the |ocal enactnent. Clark v. Jackson County,
supra. This nmeans we nust defer to a |ocal government's
interpretation of Its own enact nent s, unl ess t hat
interpretation is "clearly wong." Goose Hol |l ow Foothills
League v. City of Portland, 117 O App 211, 217, ___ P2d __

(1992); West v. Clackamas County, 116 Or App 89, 93, 840 P2d

1354 (1992).
Petitioners argue that under Clark, and the subsequent
appel l ate cases applying Clark, we need not give as nuch

deference to an interpretation of a |ocal enactnent by a
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hearings officer as we would to an interpretation by the
| ocal governing body. However, Clark and its progeny

require us to defer to the interpretation of the | ocal

governnent, and nmake no distinction between interpretations

rendered by a governing body, planning conm ssion, hearings
officer or other |local decision maker. |In any case, we note
that so long as the decision nmaker in question has authority
to interpret |ocal enactnents, its interpretation becones
the interpretation of the |local governnment, to which we are
required to defer under Clark.

The challenged decision interprets PCC 33.299.040.F
(1991) to allow vegetation disturbance activities authorized
under an anended PUD final devel opment plan, if those sane
activities were authorized, and could be carried out, under
an original PUD devel opnent plan that was approved prior to
the effective date of PCC chapter 33.299. We do not see
that such an interpretation is contrary to the express
words, policy or context of PCC chapter 33.299, as it does
not allow any activity to occur that was not authorized
under a |and use decision that was accepted and recorded
prior to the effective date of PCC chapter 33.299.

The fourth assignment of error is denied.

The city's decision is affirmed.

Page 18



