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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

THE MANY RI VERS GROUP OF THE
SI ERRA CLUB, and JUNI OR
ROBERTSON,

)
)
)
)
Petitioners, )

) LUBA No. 93-040
VS. )

) FI NAL OPI NI ON

CITY OF EUGENE, CITY OF ) AND ORDER

SPRI NGFI ELD, LANE COUNTY, and )
W LLAMALANE PARK AND RECREATI ON)
DI STRI CT, )
)
)

Respondent s.

Appeal from City of Eugene, City of Springfield, Lane
County, and W/ I anmal ane Park and Recreation District.

Daniel J. Stotter, Eugene, filed the petition for
review and argued on behalf of petitioners.

A en Klein, Eugene, filed the response brief and argued
on behalf of respondent City of Eugene. Wth him on the
brief was Harrang, Long, Watkinson, Arnold & Laird. Robert
K. Naslund, Eugene, filed the response brief on behalf of
respondents W I | amal ane Park and Recreation District and
City of Springfield. Wth him on the brief was Nasl und,
Budge & Ford. Tinothy F. Brewer, Eugene, argued on behalf
of respondents W I | aml ane Park and Recreation District and
City of Springfield. St ephen Vor hes, Assistant Lane County
Counsel, filed the response brief and argued on behalf of
Lane County.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

Dl SM SSED 06/ 25/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a county or der and an
i ntergovernmental agreenent, to which all of the respondents
are parties, concerning the ownership and nanagenment of
certain park | and.
JURI SDI CTI ON

Respondents contend the challenged decision is not a
"l'and use decision" subj ect to this Board's review
jurisdiction. Respondents contend the chall enged decision
is not a "land use decision," as defined in ORS 197.015(10),
because it does not <concern the adoption, anmendnent or
application of the statewide planning goals, or of any
provision of a conprehensive plan or |and use regul ation.
Respondents also contend the challenged decision will not
have a "significant inpact on present or future |and uses.”

Petersen v. Klamth Falls, 279 O 249, 253-54, 566 P2d 1193

(1977).

LUBA's review jurisdiction is |limted to "land use
decisions."1 ORS 197.825(1). A |l ocal governnent decision
is a land use decision if it nmeets either (1) the statutory
definition in ORS 197.015(10); or (2) the significant

i npacts test established by City of Pendleton v. Kerns, 294

lUunder ORS 197.825(1), this Board also has jurisdiction to review
"l'imted |and use decisions." However, no party contends the chall enged
decision is a limted | and use decision.
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O 126, 133-34, 653 P2d 996 (1982). Billington v. Polk

County, 299 Or 471, 479, 703 P2d 232 (1985).

The nature of the challenged decision is critical to
resolution of this appeal. The challenged decision consists
of an order of the Lane County Board of Conm ssioners
(order) and an Intergovernnental Agreenent (agreenent)

between all four respondents. The order is captioned:

"In the Matter of Authorizing Conveyance of the
Central Section of East Alton Baker Park to the
City of Eugene and Authorizing the Conveyance of
t he Eastgate Section of East Alton Baker Park to
the City of Springfield, and Entering into an
| nt er gover nment al Agreement with the City of
Eugene, City of Springfield, and the WIIamal ane
Park and Recreation District For Such Conveyances
and Delegating Authority to the Acting County
Adm nistrator to Sign the Agreenent."” Record 29.

Rel evant portions of the agreenent follow

"[Lane County (County)], Eugene, Springfield and
[WI I amal ane Par k and Recreation District
(District)] recognize that public service is nore
efficiently and |ess expensively delivered when
t he nmet ropol i tan jurisdictions provi de t he
services and facilities in the urban areas and the
County provides them in the rural areas. The
parties have therefore cooperated over the past
decade to transfer facilities amongst each other
to inplement this urban transition program

"District Is a Park and Recreation Speci al
District * * * organized to provide park and
recreation facilities and pr ogr ans in t he

Springfield Metropolitan Area.

"County, Eugene, Springfield, and District have
determ ned that Eugene should be responsible for
public park and recreation services in the Eugene
Metropol itan ar ea, t he District shoul d be
responsi ble for public park and recreation
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services in the Springfield Metropolitan area, and
that the County should be responsible for public
park and recreation services in the rural areas.

"x % *x * %

"[ T] he parties hereby agree as follows:

"1. * * * County agrees to convey ownership of
the central section of East Alton Baker Park
to Eugene as soon as a conveyance instrunent
is ready for signing. Eugene agrees to
assume ownership of this property upon
recordi ng of the deed. * * *

"2. * * * County agrees to convey ownership of
t he Eastgate Section of East Alton Baker Park
to Springfield as soon as a conveyance
instrunent is ready for signing. Springfield
agrees to assune ownership of this property
upon recordi ng of the deed. * * *

"3. * * * Springfield agrees to convey ownership
of the Eastgate Section of East Alton Baker
Park to the District as soon as a conveyance
instrunment is ready for signing. District
agrees to assunme ownership of this property
upon recording of the deed. * * *

"4, * * * The parties agree that East Alton Baker
Park shall be used subject to the foll ow ng
condi tions:

"a. Eugene and District shall not sell
alienate, lease or in any other way,
convey any real or personal property
interest in the East Alton Baker Park to
any private or public entity for the
pur pose of developing a golf course, nor
shall any party expend any funds to
st udy pronot e devel op construct,
approve, or in any way aid private or
public devel opnent of a golf course in
East Alton Baker Park. A '"golf course
means any facility of any type that uses
any portion of land for the purpose of
the activity of golf.
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"[7] a.

"[7]Db.

"[7]c.

Prior to conpletion of the East Alton
Baker Park Plan (EABP) pursuant to
Section 7 of this Agreenent, the parties
shall not reduce in size or alter in
configuration the watercourses, bi ke
paths and running trails in East Alton
Baker Park, except that the parties my
take any action deened necessary to
protect the public health or safety or
to comply with state standards.

* * * %

The Eugene City Council and the District
Board of Directors shall jointly appoint a
15 nmenber citizens Planning Commttee [CPC]
as soon as practicable. * * *

Eugene and District shall charge the CPC
with developing a plan to determne the
appropriate mx of passive recreational
uses for East Alton Baker Park. The CPC
shall hold at |Ieast one public hearing.
'Passive recreation' neans those pastines,
di versions, or fornms of exercise in which
rel axati on and/or enjoynent experienced by
the participant is dependent on the natural
| andscape in which the activity occurs. *

* *

The CPC shall adopt a plan which is
consistent with this Agreenment and the
general and specific criteria for the area
set forth in the Alton Baker Mster Pl an,
and any direction from the Eugene City
Council and District Board of Directors.
The CPC shall provide, as part of its
pl an, that the water courses, bike paths
and running trails in existence as of the
effective date of this Agreenent shall be
mai ntai ned or inproved and shall not be
reduced I n Si ze or al tered in
configuration, except Eugene and District
may take any action deenmed necessary to
protect the public health or safety or to
conply with state standards.



1 "[7]d. Upon the CPC s conpletion of the East
2 Alton Baker Park Pl an, it shal | be
3 submtted to the appropriate governnental
4 agencies for al | appropriate action,
5 i ncl udi ng, anmendnent or refinement of the
6 Al ton Baker Mast er Pl an or t he
7 Metropolitan Area General Plan. * * *

8 "[7]e. Following the CPC s conpletion of the East
9 Alton Baker Park Plan, the CPC shal
10 conti nue to meet to nmoni t or Its
11 i mpl ement ati on, in consul tation with

12 Eugene and District staff. * * *,

13 "x % * % %"

14 "9. * * * County and Eugene agree to work
15 t oget her to amend or revise current

16 | nt er gover nment al Agr eement s with t he
17 Uni versity of Oregon to reflect changes in

18 ownership of Alton Baker Park, consistent

19 with this Agreenment. * * * |n addition, the
20 County shall revoke the Facility Permt that

21 allows the University to use the neadow area
22 for a hammer, discus, and shot put practice
23 area * * *,

24 "k ok ok % *" Record 15-19.

25 A. Statutory Test

26 ORS 197.015(10)(a)(A) defines "land use decision”
27 include:

28 "A final decision or determnation by a |ocal

29 government * * * that concerns the adoption,

30 anmendnment or application of:

31 "(i) The [statew de pl anni ng] goals;

32 "(ii) A conprehensive plan provision;

33 "(iii1) A land use regul ati on; or

34 "(iv) A new |and use regulationg.;"

35 Petitioners contend the challenged decision has
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effect of anmending the existing Alton Baker Park Plan (plan)
because, although the existing plan provides that golf
activities are a possible land use for the park, the
agreenent provides that the transferred |and cannot be used
for golf purposes. Petitioners also contend the chall enged
decision limts use of the transferred land to "passive"
recreational activities, whereas the existing plan allows
"active" recreational use of such |and. Petitioners also
contend the chall enged decision creates a new park planning
unit which is not recognized in the existing plan or in the
Eugene- Springfield Metropolitan Area General Plan (Metro
Pl an) . 2

We agree with respondents that the chall enged deci sion
does not itself anmend either the plan or the Metro Plan.
Section 7 of the agreenment states that the plan and the
Metro Plan may be anended in the future by the affected
| ocal governnents. However, the chall enged decision does
not itself adopt or anend any |and use regul ations or plan
provi sion.3

Finally, the challenged decision was adopted pursuant

2The Metro Plan is the conprehensive plan for Lane County and the cities
of Eugene and Springfield.

3t is not clear whether petitioners argue that the challenged decision
concerns the application of a plan or |and use regulation. However, to the
extent petitioners do argue this point, they fail to identify any provision
of the plan, the Mtro Plan or a land use regulation governing the
chal I enged decision to convey park land and to provide for the creation of
a planning process for that |and.
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26

to ORS 275.330, permtting the conveyance of park |land to an
incorporated city for public use. ORS 275.330 contains a
di stinct process for acconplishing such transfers, and there
is no dispute that this statutory process was followed here.

We, therefore, conclude the challenged decision does
not satisfy the statutory test for a "land use decision,"
because it does not adopt, anend or apply provisions of a
conprehensi ve plan or | and use regul ation.

B. Signi ficant |npact Test

As the parties seeking LUBA review, the burden is on
petitioners to establish that the appealed decision is a

| and use decision. Billington v. Pol k County, supra, 299 O

at 475; City of Pendleton v. Kerns, 294 O at 134 n 7; City

of Portland v. Miultnomah County, 19 Or LUBA 468, 471 (1990);

Portland Ol Service Co. v. City of Beaverton, 16 O LUBA

255, 260 (1987). Further, in Billington v. Polk County, 299

O at 478-79, the Oregon Suprene Court stated the
significant inpact test requires wus to find that the

chal l enged decision wll have a significant inpact on

present or future |and uses, not nerely that it "would have
potential inmpact” or "would have any inpact” on present or
future | and uses.

Petitioners state the limtations on the uses of the
transferred park land and the process established for the
devel opnent of | and use regul ati ons governing the

transferred park land will have a significant inpact on the
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uses of the transferred park | and.

Respondents argue the decision's inpact on |and uses in
the area is speculative only. Respondents contend the
chall enged decision is no nore than a transfer of |I|and,
anmong | ocal governnents, wth certain limtations on the
uses which my be nade of such transferred |and.
Respondents argue that nmaking the transfer of |and subject
to limtations on the manner in which the |land may be used
under existing plan provisions and | and use regul ati ons does
not make the property transfer a significant inpact test
| and use deci sion.

We agree with respondents.

The challenged decision neets neither the statutory
test nor significant inpact test for a "land use decision.”
We therefore lack jurisdiction to review it.?4

Under OAR 661-10-075(10)(a), any party may request that
an appeal before this Board be transferred to circuit court,
in the event the Board decides the appeal ed decision is not
reviewable as a |and use decision. Such a request to

transfer an appeal to circuit court nust be filed not |ater

than ten days after the respondent's brief is due. OAR
661-10-075(10) (b). W have not received a nmotion to
transfer to circuit court. Accordingly, the nmotion to

4Because we lack jurisdiction to review the chall enged decision we need
not address respondents' contentions that petitioners' notice of intent to
appeal was untinely fil ed.
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1 dismss is granted.

2 Thi s appeal is dism ssed.

3
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