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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

PAUL CHOBAN,
Petitioner,
VS.

WASHI NGTON COUNTY, LUBA No. 90-113

N N N N N N N N N N N N N N N

Respondent, FI NAL OPI NI ON
AND ORDER
and
WASHI NGTON COUNTY DEPARTMENT OF
LAND USE AND TRANSPORTATI ON
| nt ervenor - Respondent . )

Appeal from Washi ngton County.

John M Wght, Portland, filed the petition for review
and argued on behalf of petitioner. Wth himon the brief
was d asgow & Wght, P.C

David C. Noren, Assistant County Counsel, Hillsboro,
filed a response brief and argued on behalf of respondent.

Dan R. O sen, Assistant County Counsel, Hillsboro,
filed a response brief and argued on behalf of intervenor-
respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

REMANDED 07/ 14/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the Washi ngton County
Board of Conmm ssioners approving a road realignnent.
FACTS

On May 9, 1989, intervenor-respondent (intervenor)
submtted its application for a developnent permt to
aut horize the realignnment and construction of a portion of
S.W Barnes Road, across a flood plain, within an area

desi gnated on the county conprehensive plan as a significant

natural resource area. Specifically, the proposal is as
fol | ows:
"[Rlealign Barnes Road with four travel |anes,
bi ke | anes, curbs, and sidewal ks. [ The] proposed
realignment will replace the existing road across
the wetland area. The existing road wll be

renoved with [the] proposed project.

"The proposed construction crosses Johnson Creek *
* * the 100 year flood plain, and wetl and areas.

"% * * * *

"The proposed road construction wll fill 1.3
acres of existing wetlands * * *,

"The mtigation pr oposed with t he road
construction will create 1.3 acres of new wetl and

ar ea. This wetland creation results from renoval
of the existing Barnes Road and construction of a
series of wet cattail ponds in the existing County
right of way. In addition, a 1.0 acre wetland
pond with island west of the existing right of way
w |l be excavat ed. A 10 foot w de gravel access
road will remain along the east side of the
existing right-of-way. * * *" Record 327-28.
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"This application proposes to fill a portion of
the Johnson Creek flood plain in order to provide
a roadbed for the new alignnent of Barnes Road.

[ The pr oposal al so i ncl udes c] onpensati ng
excavation within the existing Barnes Road right-
of-way and to the west * * *. " Record 299.

The county pl anni ng departnment approved the application
on Decenber 26, 1989. On January 8, 1990, petitioner
appealed to the hearings officer. On March 9, 1990, the
heari ngs officer conducted a hearing on petitioner's appeal.
On April 16, 1990, the hearings officer rejected many of the
i ssues raised by petitioner, but remanded the decision to
the planning departnent for further information regarding
conpliance with county drainage and flood plain standards.

On April 24, 1990, the planning departnment mailed the
hearings officer's decision to the parties, together wth
certain documents attached to that decision entitled "Notice
of Deci si on" and " Appeal I nf ormati on” (docunents).
Record 207, 218. These docunents stated, anong other
things, that the last day to file an appeal of the hearings
officer's decision was May 8, 1990. Record 207, 218.

On May 3, 1990, intervenor appealed the hearings

officer's decision to the board of comm ssioners, requesting
"partial de novo" reviewl The justification given for

partial de novo review was (1) intervenor's belief that the

lintervenor appealed that portion of the hearings officer's decision
deternmining that inadequate information had been subnitted to establish
that certain Washi ngton County Conmunity Devel opnent Code (CDC) fl oodpl ain
and drai nage standards were satisfied. Record 1.
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hearings officer erred in remanding the decision to the
pl anni ng departnent to establish conpliance w th drainage
and flood plain standards, and (2) intervenor's desire to
submt nore detailed engineering studies in support of its
application. Record 203-06.

On July 10, 1990, the board of conm ssioners conducted
a partial de novo hearing on intervenor's appeal.
| ntervenor submtted additional engi neering information
regarding the proposed road realignnent. In particular,
intervenor submtted docunents constituting the drainage
plan for the proposal.

On August 2, 1990, the board of conm ssioners approved
intervenor's application. While the board of comm ssioners
di sagreed with the hearings officer's determ nation that
more information was required to establish conpliance with
certain county drainage and flood plain standards, it
adopted nmuch of the hearings officer's decision as its own,
as well as additional findings and conditions of approval
Record 1. This appeal followed.?2
MOTI ON TO FI LE REPLY BRI EF

Pursuant to OAR 661-10-039, petitioner noves for

perm ssion to file a reply brief. OAR 661-10-039 provides

2puring the pendency of this appeal, the parties requested tw ce that
the appeal be suspended to allow them an opportunity to settle their
differences. The Board granted the |ast such request on July 24, 1991, in
an order suspending further proceedings until either party requested an
opi ni on be issued. On June 28, 1993, this Board received from respondent
Washi ngt on County a request for an opinion on the merits.
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t he foll ow ng:

"A reply brief may not be filed unless perm ssion
is first obtained from the Board. A reply brief
shall be confined solely to new matters raised in
t he respondent's brief. * * *"

Petitioner's proposed reply brief addresses argunents
raised for the first tine in the response briefs. Those new
argunents are respondent's and intervenor's (respondents')
contentions that petitioner (1) failed to exhaust |ocal
remedi es because he did not file an appeal of the hearings
officer's decision to the board of county conm ssioners, and
(2) is precluded from raising various issues because of
statutory and | ocal code waiver provisions.

Argunments contained in respondents' briefs, t hat
petitioner failed to exhaust |ocal appeals and that he is
precluded from raising particular issues before this Board,
are new matters not contained in the petition for review

which warrant the filing of a reply brief. See Caine V.

Til |l ambok County, O LUBA _ (LUBA No. 92-153, Order

on Motion for Leave to File Reply Brief, January 20, 1993).
Therefore, petitioner's notion to file a reply brief is
al | owed.
JURI SDI CTI ON

Washi ngt on County Communi ty Devel opnent Code
(CDC) 209.3.4 provides that to appeal a hearings officer's

decision to the board of comm ssioners, the appealing party
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must file a local "petition for review "3 CDC 209. 3.4
provides certain requirenents for a |l|ocal petition for
review, including the follow ng:

"A petition for review shall contain the foll ow ng

"k X *x * *

"The nature of the decision and the specific
grounds for the appeal. Unless otherwi se directed
by the [board of conmi ssioners], the appeal shal

be limted to the issue(s) raised in the petition;

"ok k% x " (Enphasis supplied.)

Petitioner did not appeal the hearings officer's Apri
14, 1990 decision and, accordingly, filed no local petition
for review pursuant to CDC 209-3.4.4

| ntervenor argues petitioner's failure to file a |oca
appeal pursuant to CDC 209.3.4 neans that petitioner failed
to exhaust his administrative renedies and that this Board
| acks jurisdiction under ORS 197.825(2)(a).
ORS 197.825(2)(a) provides the jurisdiction of this Board:

"lis] limted to those <cases in which the
petitioner has exhausted all remedi es avail able by
ri ght before petitioning the board for review"

W do not believe that petitioner failed to exhaust

3CDC 209.3.4 has been anmended since the challenged decision was nade
However, no party argues that we should apply amended CDC provisions to the
pr oposal

4However, this is not particularly surprising because while the hearings
of ficer denied several of petitioner's contentions of error, the hearings
of ficer nevertheless remanded the decision to the planning departnent.
I ntervenor did appeal the hearings officer's April 14, 1990 deci sion
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| ocal adm nistrative renedies. First, petitioner was a
prevailing party in the hearings officer's proceedings
because the hearings officer remanded the decision to the
county planning departnent. Second, a | ocal appeal of the
hearings officer's decision was filed by intervenor. That
petitioner hinself did not file the appeal with the board of
conmm ssioners is not dispositive of whether petitioner

exhausted his adm nistrative renedies. MConnell v. City of

West Linn, 17 Or LUBA 502, 525 (1989). \What matters is that
an appeal to the highest |ocal decision naker was filed and
t hat petitioner participated in the appeal heari ng.
Therefore, petitioner exhausted his |ocal admnistrative
renmedi es, and we have jurisdiction over this appeal.
| NTRODUCTI ON

Respondents assune ORS 197.763 (enacted in 1989, as is
more fully explained bel ow and corresponding limtations on
our scope of review expressed in ORS 197.835(2)(1989), apply

to this appeal proceeding.> In this regard, respondents

SORS 197.835(2)(1989) provides:

"Issues shall be linited to those raised by any participant
before the local hearings body as provided by ORS 197.763.

"x % *x * %"

ORS 197.763(1) provides:

"An issue which may be the basis for an appeal to [LUBA] shal

be raised not later than the close of the record at or
following the final evidentiary hearing on the proposal before
the 1local governnent. Such issues shall be raised wth
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argue that petitioner is precluded from raising in the
petition for review, several of the issues included in the
first through sixth assignnents of error and the tenth
assignnent of error, because those issues were not raised in
t he county proceedi ngs bel ow. 6

ORS 197.763 and the provisions of ORS 197.835(2)(1989)
relating to limtations on our scope of review that refer to
ORS 197.763, were enacted by 1989 Oregon Laws, chapter 761,
sections 10(a) and 12, respectively, and becane effective on

Oct ober 3, 1989. The effective date of ORS 197. 763 and the

corresponding provisions of ORS 197.835(2)(1989), IS
rel evant because of ORS 215.428(3). ORS 215.428(3)
provi des:

"[ Al pproval or denial of the application shall be
based upon the standards and criteria that were
applicable at the time the application was first
submtted."

| ntervenor's devel opnment application was submtted on
May 9, 1989. ORS 197.763, and the limtations on our scope
of review expressed in ORS 197.835(2)(1989), were not in

ef fect unti | nearly Si X nont hs after intervenor's

sufficient specificity so as to afford the governing body,
pl anni ng comm ssi on, hearings body or hearings officer, and the
parties an opportunity to respond to each issue."

6Respondents also argue that although some the disputed issues were
rai sed during the proceedings before the board of commi ssioners, they were
not sufficiently raised to enable the board of conm ssioners to adequately
respond, and are thus waived under ORS 197.835(2). Because we determ ne
bel ow that ORS 197.835(2) is inapplicable to this appeal proceeding, we do
not consider this argunment further
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application was submtted. Those statutory standards
operate together. They require that |local governnents
follow <certain procedures and ©provide that i f such
procedures are followed, this Board's scope of review is
limted to issues raised during the |ocal proceedings.
However, because ORS 197.763 was not in effect at the tine
intervenor's application was submtted, the county was not
required to follow the procedures outlined in that statute.

See Warren v. City of Aurora, O LUBA (LUBA

No. 92-188, March 8, 1993). VWhere ORS 197.763 is
i napplicable to the proceedings below, the Iimtation on our
scope of review in ORS 197.835(2)(1989) based on ORS 197. 763
is also inapplicable. Therefore, neither ORS 197.763 nor
ORS 197.835(2)(1989) apply here to limt our scope of our
review to issues raised bel ow

Respondents' briefs include related argunents that our

scope of our review should be limted to issues raised
during the local pr oceedi ngs, based on |ocal code
provi si ons. Specifically, respondents contend that, under

CDC 209-3.4,7 petitioner was required to appeal to the board

of comm ssioners issues resolved adversely to him by the

7CDC 209-3.4 requires the following for a petition for review
"The petition for review shall contain the foll ow ng:

"The nature of the decision and the specific grounds for

appeal. Unless otherwise directed by the appellate authority,
the appeal shall be limted to the issue(s) raised in the
petition."
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deci sion of the hearings officer or be barred from raising
those issues in both local and state appellate foruns.
Respondents maintain that because petitioner did not file a
| ocal appeal of the hearings officer's decision to the board
of conm ssioners, pursuant to CDC 209-3.4, the board of
conm ssioners considered only those issues identified in

intervenor's appeal statenent, and did not consider many of

the argunments in the first through sixth assignnents of
error, and did not consider any of the argunents in the
tenth assignnent of error. According to respondents,
because the board of comm ssioners did not consider those
i ssues, we also may not consider those issues.

CDC 209-3.4 limts the board of comm ssioners' review

of the hearings officer's decision to issues identified in
the local "petition for review," wunless the board of
conmm ssioners elects to conduct a broader review - -

sonething it did not do in this case.® See Smth v. Dougl as

County, 93 Or App 503, 763 P2d 169 (1988), aff'd 308 Or 191
(1989) (under a |Iocal ordi nance restricting board of
conm ssioners' review to issues identified in a local notice

of appeal, the board of conm ssioners may not address issues

not identified in a |ocal notice of review).

Clearly, the county has authority to regulate the

8We note that under CDC 209-3.4, the board of conmissioners could have

considered issues not identified in the local notice of appeal if it had
chosen to do so.

Page 10



© 00 ~N oo o b~ w NP

e N
N R O

conduct of | ocal pr oceedi ngs, i ncluding authority to
establish procedures for the conduct of |ocal appeals.
ORS 215.412, ORS 215.422(1)(a).° It is equally clear that
| ocal ordinances can and do, within an appropriate statutory
context, affect our review authority.10 However, at the
time intervenor's developnment application was filed, the
exi sting statutes had been interpreted to nmean that LUBA's
review authority over a challenged decision is not limted

to issues raised |ocally. See 1000 Friends of Oregon .

Lane County, 102 Or App 68, 74, 793 P2d 885, 888 (1990).

Also there was no applicable statute authorizing | ocal

appeal limtations to affect our scope of review 11

90RS 215.422(1)(a) provides in relevant part:

"“* * * The procedure and type of hearing for * * * an appea
* * * shall be prescribed by the governing body * * *. "

10For exanple, the court of appeals and this Board have deternined that
t he decision regarding when a |ocal decision becones final for purposes of
seeki ng appel l ate review, whether |ocal renmedi es are exhausted; and whet her
a party is "aggrieved" for purposes of determning his standing to appeal
is a question of state and local law.  See Colunbia River Television v.
Mul t nomah County, 299 O 325, 702 P2d 1065 (1985) (finality); Jefferson
Landfill Conm v. Marion County, 297 O 280, 248-285 (1985) (standing);
Benton County v. Friends of Benton County, 294 O 79, 653 P2d 1249 (1982);
Lyke v. Lane County, 11 Or LUBA 117, aff'd 70 Or App 82, 688 P2d 411 (1984)
(exhaustion).

110RS 197.763(1) and ORS 197.835(2), as enacted and anended in 1989,
respectively, change this situation sonewhat, but neither is applicable to

this appeal. These statutes specify that issues raised before LUBA nust be
rai sed before the | ocal governnent prior to the close of the record "at or
following the final evidentiary hearing." Wile a |ocal government is free

to adopt Ilocal code provisions narrowing the scope of review in |oca
appeal proceedings, under these statutes such local requirenents do not
simlarly limt our scope of review. Friends of the Metolious v. Jefferson
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We conclude that petitioner's failure to follow the CDC
procedure for filing a petition for review of the hearings
officer's decision does not affect our scope of review of
t he chal | enged board of comm ssi oners deci si on.
Accordingly, we review petitioner's assignnments of error.

FI RST ASSI GNMENT OF ERROR

"The county exceeded its jurisdiction, nmade a
deci sion not supported by substantial evidence in
the whole record and inproperly construed the
applicable law when it approved [a] permt for
road construction and wetland mtigation w thout
submtting an application for an essential and
integral part of the project.”

SECOND ASSI GNMVENT OF ERROR

"The County exceeded its jurisdiction, nmde a
deci sion not supported by substantial evidence in
the whole record and inproperly construed the
applicable law when it approved a permt to do
wetland mtigation on a County road right-of-way
wi t hout the consent of the fee owners.”

Under this assignment of error, petitioner argues the
approval of the proposed road realignnent inpermssibly
relies on "off-site" wetland mtigation in violation of
various CDC provisions.12 VWile not clear, it appears
petitioner makes two alternative argunents in this regard.

A. County Jurisdiction to Approve Wetland Mtigation

County, ____ O LUBA (LUBA No. 93-002, June 8, 1993), slip op 5;

Davenport v. City of Tigard, O LUBA (LUBA No. 92-104,

March 15, 1993), slip op 4, aff'd 121 O App 135 (1993); Tice v. Josephine
County, 21 Or LUBA 371, 376 (1991).

127ff-site" nmeans that the proposed wetland mitigation is not
contenplated to occur within the area covered by intervenor's devel opnent
application for the Barnes road realignment.
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Petitioner argues that several CDC provisions require
the county to mtigate adverse inpacts of the proposed road
real i gnnment on affected wetland ar eas. Petitioner
acknowl edges that the county approved an off-site wetland
mtigation plan. However, petitioner maintains the county
|acks jurisdiction to approve the proposed wetland
mtigation plan because the county does not own the I|and
upon whi ch the proposed mtigation is to occur, and the |and
is not within the anmbit of intervenor's application for
devel opnent approval . According to petitioner, because the
county lacks jurisdiction to approve the particular
mtigation plan it did, no mtigation plan was really
approved.

The county's wetland mtigation plan is contained
within the terms of Division of State Lands (DSL) and the
Arny Corps of Engineers (Corps) wetland permts issued for
t he subject project.?13 The wetland mtigation plan is
designed to address the inpacts of filling the existing
wet|l and area to construct the proposed realigned road. The
DSL wetland permt requires the creation of replacenent

wet | and areas and ponds, as well as the follow ng:

"The wetland shall be constructed prior to or

13The county points out that its wetland nmitigation plan has been
approved by the DSL and the Corps as neeting the requirenents of relevant
state and federal law, and that those agencies have issued pernmts for the
proposal .
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concurrently with the road fill project.

"The shoreline of the newy created wetland shal
be revegetated with riparian and wetland species
of plants as described * * *

"The north and west boundaries shall be fenced
outside the 20-foot vegetated buffer area.

"The design of the wetland's pond area and
associ ated stream shall be engineered to maintain
a mnimm of two (2) feet of standing water in
sumrer nonths." Record 324.

The county states the proposal neets relevant

12 standards because the challenged decision approves

13 construction of the proposed realigned road based on

14 follow ng conditions of approval

15
16
17
18
19
20
21

22
23
24
25

26
27

28
29
30
31
32

33
34

Page 14

"1l. Construct mtigation ponds and related work
outside of the existing Barnes Road as
required for Corps and DSL conpliance prior
to opening the new Barnes Road. Renove
exi sting Barnes Road and conplete required
mtigation in that area wthin one year of
openi ng new Barnes Road.

"% * * * *
"3. Failure to mintain valid Corps and DSL

permts, and conply with their terns, shall
be deened a violation of this approval.

"4, Wthin 14 days of this approval notify DSL
and Corps of:

"a. Cut and fill based on final engineering;
"b. Condition No. 1.

"Prior to construction comrencing, obtain witten
confirmation that condition No. 1 is consistent

with the existing permts. If not, obtain new
permts consistent with the condition. If said
permts are denied, the applicant shall not

CDC
t he
t he
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proceed unl ess Condition No. 1 is nodified through
the type Il process.

"x ok x % xn14 Record 19.

We disagree with petitioner that the county |acks
authority to approve a wetland mtigation plan for property
ot her than property covered by the application. We al so
di sagree with petitioner that the county |acks authority to
approve the wetland mtigation plan sinply because the plan
covers property other than county owned property or property
not within the specific scope of intervenor's application.

The <conditions in the <challenged decision require

conpliance with the wetland mtigation plan to reduce the

l4portions of the hearings officer's decision are incorporated by
reference into the challenged decision. The hearings officer's decision
dealt with this issue as follows:

"* * * petjitioner further contends that the devel opment permt
cannot be issued because the proposed construction with (sic)
exi sting Barnes Road is on land that is not within the County's
ownership or control. Assum ng, arguendo, the right of way is
not within the County's control, such fact would not prevent
the issuance of a developnent pernmit which requires as a

condition of approval, construction of off-site inprovenent
such as this wetland mtigation * * * project. It is
commonplace for local jurisdictions to inpose conditions of

approval that require off-site inprovenents. Wen such is the
case, it is incunmbent on the applicant to satisfy the condition
of approval by whatever neans are available, be it acquisition
of the property where the off-site inprovenment nust be | ocated,
| ease of that property, or obtaining pernmssion from the
property owner to construct the inprovenent.

"x % % * %

"[Alny condition of approval relating to inplenmentation of the
mtigation plan nmust require such plan to be inplenented before
or concurrently with installation of the fill which wll
accomodat e the realigned Barnes Road." Record 214-16.
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expected adverse inpacts on wetlands that are the direct
result of the proposed developnent. Petitioner cites
not hi ng, and we are aware of nothing, that prohibits the
county fromrequiring off-site mtigation of on-site inpacts
fromthe proposed road realignnent. 15

Thi s subassi gnnent of error is denied.

B. Adequacy of Wetland Mtigation

Petitioner does not argue the proposed wetland
mtigation plan is, in itself, inadequate to neet relevant
CDC st andar ds. Rat her, petitioner's argunents are related
to its challenges to the county's authority to approve the
wetland mtigation plan, resolved above. Petitioner argues
the proposed wetland mtigation plan cannot be inplenented
because of various perceived defects. Petitioner contends
the wetland mtigation plan inpermssibly relies upon the
utilization of land the county does not own. Petitioner
mai ntains that such reliance violates CDC requirenents for
wetland mtigation. In addition, petitioner argues the
chal | enged decision inpermssibly relies wupon |and not
within the scope of the application for the proposed road
rel ocation. According to petitioner, the proposed off-site

wetland mtigation plan cannot be inplenmented where

15Respondents make the cogent point that it would make little sense in
view of limted public funding resources for the county to condenn and
purchase the off-site property to inplenent a wetland nitigation plan that
it did not even know to be approvabl e against relevant federal, state and
county standards.

Page 16



© 00 ~N oo o b~ w NP

N N NN R R R R R R R R R R
W N P O © 0O N o O M W N L O

intervenor has no right to wuse such off-site |[|and.
Petitioner also argues that because the mtigation
i nprovenents are on off-site land not within the express
scope of intervenor's application, appr oval of those
i nprovenents i s nmeani ngl ess.

Petitioner also contends (and respondents do not
di spute), that intervenor nust first obtain county approval
to construct the proposed mtigation inprovenents before the
proposed road realignnent can legally be constructed.?16
Petitioner argues the county may not rely upon a particul ar
off-site wetland mtigation plan, containing particular
wetland mtigation strategies to neet the relevant CDC
wet | and standards, where there is no determ nation that the
relied upon off-site mtigation may legally be pursued.

Respondents state the proposed conditions of approval
require that prior to "opening" the proposed road, nost of
the required mtigation inprovenents nust be constructed.
Respondents also point out that the conditions of approval
explicitly state the county may not begin construction of
the proposed realigned road unless required permts are
obt ai ned. Respondents concl ude that because the conditions
of approval require construction of many of the off-site

mtigation inprovenents as a prerequisite to opening the

16There is no dispute that intervenor has not yet obtained the required
county approvals for construction of the proposed off-site wetland
mtigati on neasures.
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proposed realigned road, intervenor will have to secure the
right to construct the off-site wetland mtigation
i nprovenents before opening the realigned road.

We agree with respondents that the chall enged deci sion
cont ai ns condi ti ons of approval adequate to ensure
intervenor will have the right to control the |land upon
which the off-site inprovenents will be constructed, prior
to the time the realigned road will be allowed to be
"opened. " Further, we believe the county's conditions of
approval are adequate to ensure the county permts necessary
to construct the proposed off-site wetland mtigation
i nprovenents will be secured prior to the tinme the road is
opened. Finally, sinmply because the |and upon which the
proposed wetland mtigation inmprovenents are to occur is not
specifically identified in the application for the realigned
road, does not nean that the off-site wetland mtigation
pl an does not neet CDC requirenents for wetland mtigation.

Thi s subassi gnnent of error is denied.

The first and second assignnents of error are deni ed.

THI RD ASSI GNMENT OF ERROR

"The County made a decision not supported by
substantial evidence in the whole record and
i nproperly construed the applicable law by failing
to denonstrate that it would preserve and protect
natural drainage channels, include provisions to
retain off-site natural drainage patterns, and
t hat roadside ditches would be properly sized to
pass all required flows with regard to the north
branch of Johnson Creek."

Petitioner argues the challenged decision fails to

Page 18
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establish conpl i ance with t hree CDC 412 dr ai nage
st andar ds. 17 Petitioner argues the proposal wll cause
water to drain onto his property and, as such, the
chall enged decision allows the alteration of an "existing
natural drainage channel” 1in violation of CDC 412-3.1.
Petitioner clains the proposal does not "assure" that the
water which will drain from the "devel opnment” is "free of
pol lutants,"” as required by CDC 412-3.3. Finally petitioner
contends the existing roadside ditch is not "properly
sized," in violation of CDC 412-4.1.

There is no dispute that CDC 412 applies to the

17Specifically, petitioner argues the proposal fails to conply with
CDC 412-3 ("Drainage Standards") which provides, in relevant, part as
fol |l ows:

"The drainage plan shall provide standards which

"412-3.1 Protect and preserve existing natural drainage
channel s[.]

"x % % * %

"412-3. 3 Assure that waters drained fromthe devel opnent are
free of pollutants, including sedinmentary
mat eri al s[.]

"x % *x * %"

Petitioner also argues the proposal violates CDC 412-4.1, which
provi des:

"Roadsi de ditches shall be properly sized to pass all required
flows, have a mnimm depth of no nmore than two (2) feet as
measured from the shoul der of the road, side slopes no steeper
than 2:1 and have a mnimum flow velocity of three (3) feet per
second when flowing full. Al other ditches shall be properly
sized to pass all required flows but are not limted to the
geonetric restrictions of roadside ditches."

Page 19
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proposal or that CDC 412 requires the subm ssion

of a

drai nage plan neeting specific standards. Record 6-8.

I ntervenor's application acknow edges the applicability of

CDC 412 and states the following regarding the proposal's

conpliance with the drainage standards:

"All drainage for this project wll maintain
exi sting natural drainage patterns and natural
channels. Two main culverts are to be constructed
for this project. Fi nal engineering plans wll

meet t he st andar ds of this section and

a

regi stered engineer wll approve the design."”

Record 562.

The challenged decision determ nes conpliance

CDC 412-3.1, based on the follow ng findings:

"* * * The construction draw ngs show that

t he

wi t h

arch and cul vert conduct the water through the new

roadway at exactly the sanme |ocation as
exi sting channels. There is no decrease

t he
in

channel width. No ditching or rechannelization is
pr oposed. The existing flow lines shown match
with arch/culvert |ocations, denonstrating no flow
change ook xn (Exhibit <citations omtted.)

Record 8.

In addition, the county adopted by reference the follow ng

findings of its engineering expert:

"There is no inpact to the drainage patterns.

site natural drainage patterns. The cul vert

A
structure and culvert are |ocated at the existing
crossings (Johnson Creek and the drainage ditch to
the north respectively), thus retaining the off-

f or

the north drainage ditch * * * does not increase
the flow in its immediate area, it nerely allows

water to enter the belowgrade wetland in

t he

proposed excavation of old Barnes Road right-of

way." Record 168.

| nt ervenor argues these findings establish

Page 20
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"existing natural drainage channels" will be preserved, and
t hat substanti al evidence in the record supports the
county's findings in this regard. I ntervenor contends the
evidence in the record establishes that the water currently
flowwng through the northern portion of petitioner's
property will continue to flow through petitioner's property
and, accordingly, there is no violation of CDC 412-3.1.

W agree wth intervenor that these findings are
adequate to establish conpliance with CDC 412-3.1. Further
we agree with intervenor that there is substantial evidence
in the whole record to support the county's findings that
there will be no change to the existing natural drainage
channel s, including the channels which currently flow over
the northern portion of petitioner's property.

Wth regard to CDC 412-3.3, the county adopted the
follow ng findings:

"The Board accepts the testinony of Rick Raetz,

P.E., that the interim inprovement wll have
roadsi de ditches at the new pavenent or top of the
fill to catch pollutants and sedi nentation. These
feed into the special pollution control nmanhol es
and bi ofiltration syst ens shown in t he
constructi on plans. It is also noted that he
testified the project will be certified as in
conpliance with the DEQ '65-85 permanent water
qual ity standards.™ (Exhibit nunmbers omtted.

Enphasi s supplied.) Record 8.

VWhile these findings state the proposed construction
i ncludes pollution control and biofiltration systems, they
do not "assure" that the water which is drained from the

devel opnent will be "free of pollutants,”™ as required by
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CDC 412- 3. 3. However, we do not reverse or remand a |oca
governnent's decision on the basis of inadequate findings if
the parties cite evidence which "clearly supports” the
chal l enged decision. ORS 197.835(9)(hb).

| ntervenor cites engineering plans which show the
specific design of the pollution control devices that are to
be constructed. Further, intervenor cites its application
narrative for the DSL wetland permt. The narrative is one
of the docunments which nmake wup intervenor's proposed
drai nage plan. 18 Record 8. The DSL wetland permt
narrative cited by intervenor contains the follow ng
information regarding the proposed pollution control

measur es:

"Storm drainage from the roadway and tributary
commercial areas will be discharged * * * after
passing through a Water Quality Control manhole to
renove floatable materials, oils and sedinents.
This manhole will discharge to a sedinent pond to
renove additional oils and sedinents. The fl ows
then route from the sedinment pond to the wetl and
cattail ponds proposed in the county right-of-way.

From the cattail ponds, the flow I|eaves the
exi sting county right of way to the west into a
1.0 wetland pond with an island.” Record 319.

I ntervenor also cites the followi ng conclusion of an
engi neeri ng expert:

"The plan includes pollutant/sedinment trapping

18As is explained below, while intervenor, as the applicant for
devel opnent approval, has proposed a drainage plan for the devel opnent, no
drai nage nmmster plan has yet been adopted for the subject area by the
county.
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drai nage structures [ The wjater quality manhol e
was designed to intercept the stormwater prior to
its release into the creek

"The plan does not increase erosion potential.
Al | outfalls are desi gned to reduce flow
velocities to non-erosive |levels.” Record 168.

Petitioner cites to no contrary or conflicting
evi dence.

We believe the evidence cited by intervenor "clearly
supports” a determ nation that the construction plans for
the proposed road developnent "assure" that the water
drai ned fromthe devel opnent will be "free of pollutants.”

Wth regard to CDC 412-4.1, quoted supra, we do not
understand petitioner to argue the proposed roadside ditches
thensel ves are inadequate to neet the requirenments of
CDC 412-4.1. Rather, we understand petitioner to argue that
a particular existing roadside ditch, proximate to his
property, historically has been inproperly maintained and is
unable to handle water flows. For purposes of resolving
this assignnment of error, we assune this allegation to be
accur at e.

Under CDC 421-4.1, the challenged decision sinply nust
establish that roadside ditches thenselves nmeet certain
desi gn specifications. Here, no party argues the particul ar

ditch at issue fails to neet relevant CDC specifications.1°

19To establish conpliance with CDC 412-4.1, the challenged decision
adopts by reference the following determnations by the county's
engi neering expert:
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Therefore, this assignment of error provides no basis for

reversal or remand of the chall enged deci sion.

The third assignnment of error is denied.

SI XTH ASSI GNVENT OF ERROR

provi

conpl
with

"The County made a decision not supported by
substantial evidence in the whole record and
i nproperly construed applicable law by admtting
into evidence Exhibit 3, by failing to denonstrate
and failing to mke a finding of conpliance wth
CDC 88 421-10.6 and 421-11."

CDC 421-10. 6, part of CDC 421-10 ("Utilities"),

des:

"Drai nage systemns shal | be desi gned and
constructed according to the adopted drainage
master plan for the area, if one is conpleted.”

CDC 421.11 ("Piping"), provides:

"Pi ping or use of culverts or mannade creek bed to
drain or alter water flow other than what is
required to provide access to [inprovenents not
relevant here] is prohibited unless it inplenments
an adopted Drainage Master Plan for the area as
provided in [CDC] 421-10.6 or is approved in
conjunction with a Planned Devel opnent i ncluding
provi sions for open space and is processed as a
Type |11 action * * *. " (Enphasis supplied.)

Petitioner argues the proposal fails to establish

iance with CDC 421-10.6 and 421-11. However, we agree

intervenor that CDC 421-10.6 does not apply to

Pet

Page 24

"The Barnes Road ditches pass all the required flows, have
depths no greater than two feet and side sl opes no steeper than
2:1, have a mnimm flow velocity greater than three feet per
second." Record 168.

itioner makes no specific challenge to this finding.
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proposal because while there is a drainage master plan for
the area, it has never been adopted by the county. CDC
421-11 only requires conpliance with an adopted drainage
mast er plan pursuant to CDC 421-10. 6.

There is another reason that we believe CDC 421-11 is
i napplicable to the <challenged decision. The hearings
officer's decision, incorporated by reference into the
chal l enged decision, states the followi ng concerning the

i napplicability of CDC 421.11

"[CDC 421.11] Ilimts the wuse of culverts or
man- made creek beds to drain or alter water flows.
The Hearings O ficer concludes that Section 421-11
does not apply in this instance. Section
421-4[.5][20] specifically authorizes the issuance
of devel opnent permts wthin a Flood Plain
t hrough a Type Il procedure for the establishnent
or construction of a public street. Clearly, the
prohibition set forth in Section 421-11 s
i nconsi st ent with t he type of devel opnent
permtted by Section 421-4.5. Because the
prohi bition set forth in Section 421-11 is general
in nature, and because the express provision for
construction and establishment of public streets
set forth within Section 421-4.5 is specific, the
Hearings Officer concludes that the requirenents

20CDC 421-4.5 provides in relevant part:

"Unless specifically prohibited in the applicable Comunity
Pl an, a devel oprment pernit may be approved in the Flood Plain
* * * through a Type Il procedure for the foll ow ng:

"x % % * %

"Establishment, construction, naintenance or ternination of
public or private streets, * * * and drai nage systenms together
Wi th necessary m nor accessory structures.

"x % *x * %"

Page 25



(o] [o0] ~ OO, WNER

N N N N N N N NN P B RBP R R R R R R
0w N o O A W N P O © O N o O M W N P O

of Section 421-11 do not apply to this
application. This should not be construed to nean
that the effects the culverts nmay have on off-site
fl ood hazards, flood flow velocities and flood
surface elevation are to be ignored. ook
Record 213.

W are required to defer to a |l|ocal governnent's
interpretation of its own |ocal enactnents if the |ocal
interpretation is not clearly contrary to the express words,
policy, or context of the relevant code provision. Clark v.

Jackson County, 313 O 508, 515, 836 P2d 710 (1992). I n

ot her words, the inquiry this Board nust nmake is whether the
interpretation reflected in the chall enged decision of |ocal

code provisions, is "clearly wong." West  v. Clackamas

County, 116 Or App 89, 94, 840 P2d 1354 (1992).

The interpretation of the county code expressed in the
chal | enged decision is not clearly contrary to the express
words, policy or context of CDC 421-11 and CDC 421-4.5
CDC 421-4.5 presunes a type Il process and CDC 421-11
presunmes a type IIl process. CDC 421-4.5 authorizes the
construction of roads, subject to mtigation standards, CDC
421-11 prohibits devel opnment, generally, | f vari ous
identified negative inpacts are found to be associated with
such devel opnent. We defer to the county's interpretation
of these code sections and to the determ nation that CDC
421-11 is inapplicable to intervenor's application.

e agree with i ntervenor t hat CDC 421.-11 IS

i napplicable to the proposal and, therefore, it makes no
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difference that the proposal nmay not be in conpliance with

its terns.

The sixth assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"The County made a decision not supported by
substantial evidence in the whole record and
i nproperly construed the applicable law by failing

to denonstrate that the project wll not change
the direction or velocity of flood water flow and
wi Il not increase the flood surface elevation.”

CDC 421-6.1 provides:

"Proposed flood plain * * * developnment shall
denonstrate that:

"The proposal will not change the flow of surface
water during flooding such as to cause off site
conpoundi ng of flood hazards or change the
direction Jor] velocity of flood water flow"
(Enphasi s supplied.)

Petiti oner contends CDC 421-6.1 contains an absolute

20 requirenent that devel opnent not increase the velocity of

21 flood water flow. 21 Petitioner points out the challenged

22 decision concedes there wll be some increase in the

23 velocity of the flood water flow, but concludes that such

24 increase conplies with CDC 421-6.1 because the county's

25 engineer concluded that it the increase in flood water flow

26 velocity is not "significant." Petitioner challenges the

27 county's interpretation of CDC 421-6.1 that it allows

2lpetitioner also argues the proposal violates CDC 421-11. 2. However,
we deternine above that CDC 421-11 is inapplicable to the proposal.
Therefore, that the decision may fail to apply CDC 421-11.2 to the proposa
provi des no basis for reversal or remand of the chall enged decision
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increases in flood velocities deened to be "insignificant."
We agree with respondents that CDC 421-6.1 does not
i npose an absol ute standard. It requires a determ nation
that flood velocities not be increased by a devel opnent
proposal "such as to cause off site conpounding of flood
hazards or change the direction [or] velocity of flood water
flow " In this regard, there is nothing "clearly wong"
with the county's determ nation that CDC 421-6.1 is
satisfied by determ ning the devel opnent proposal wll cause
only an "insignificant"” increase in flood water velocities.

Clark v. Jackson County, supra; Wst v. Clackamas County,

supra.
The fourth assignment of error is denied.

FI FTH ASSI GNMENT OF ERROR

"The County made a decision not supported by
subst anti al evi dence in t he whol e record,
i nproperly construed existing law and failed to
make a finding regarding the requirenents of CDC
88 421-6.4[7], 421-11.3 and 422-3.4 * * * "

Under this assignment of error, petitioner argues the
county failed to adopt any findings of conpliance wth
CDC 421-11.322 and 422-3.4. Petitioner also argues the
county findi ng of conpliance wth CDC 421-6. 47 IS

i nadequat e. Finally, petitioner challenges the evidentiary

22\\t determine under the sixth assignment of error that CDC 421-11 is
i napplicable to the proposal. Therefore, that there are no findings of
conpliance with CDC 421-11.3 provides no basis for reversal or renmand of
the chal | enged deci si on.
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support for findings of conpliance with 421-6.1 and 421-6.2
(fl ood surface el evation), and 421-11.1 requiring
cul verts. 23

A. Absence of Findi ngs

CDC 422-3.4 provides:

" Any devel opnent requiring a permt from
Washi ngt on County  which i's pr oposed in a
Significant Natural Area, as identified by the
applicable Community Plan * * * shall reduce its
i npact, to the maximm extent feasible, on the
unique or fragile character or features of the
Significant Natural Area. Appropriate inpact
reduci ng neasures shall include:

"A. Provision of additional |andscaping or open
space

et

CDC 422-3.4 is an apparently applicable standard.
However, respondents do not cite any findings of conpliance
with CDC 422-3.4. Respondents rely solely on their
contentions, rejected above, that conpliance wth this
standard was not an issue raised bel ow

W agree with petitioner that the county erred by
failing to adopt findings of conpliance with CDC 422-3.4 or
to explain why that standard 1is inapplicable to the
proposal

Thi s subassi gnnent of error is sustained.

23petitioner also includes argunents under this assignnent of error that
are resol ved above concerning the adequacy of the county wetland mitigation
plan. W need not address those argunents again here.

Page 29



B. | nadequat e Fi ndi ng
CDC 421-6.47 provides, in relevant part, as follows:

"Proposed flood plain and drainage hazard area
devel opnent shall denonstrate that:

"x % *x * %

"[ T] he environnmental inpact of the disturbance or
alteration of riparian wildlife and vegetati on has
been m ni m zed to t he ext ent practi cabl e.
Enhancement of riparian habitats through planting
or other such inprovenents my be required to
mtigate adverse effects. Significant features
such as natural ponds, large trees and endangered
vegetation shall be protected when possible."

The chal | enged deci sion includes the follow ng findings

15 concerning this standard:

16
17
18
19
20
21
22
23
24

25

26 error

"Mtigation for the fill in the flood plain is to
be provided by construction of 0.3 acres of
cattail wetland within the right-of-way of the

existing Barnes Road and a 1.0 acre pond wth
island on the parcel located top the west of the
exi sting Barnes Road. This property is currently
in the process of being acquired by the County. A
separate application for that alteration wll be
submtted later." Record 16.

Petitioner's challenge wunder this subassignnment of

focuses on the l|ast sentence of these findings.

27 Petitioner asserts that the above quoted findings are

28 inadequate because the |ast sentence suggests that

29 conpliance with CDC 421-6.47 is deferred to a |ater point.

30 However, petitioner does not explain why the preceding

31 findings, explaining how CDC 421-6.47 is satisfied by the

32 proposal, are inadequate to establish conpliance with that

33 standard and we do not see that they are. The fact that the

Page 30



© 00 ~N oo o A~ w N P

I = T o N N e T
© O N o U A~ W N B O

20
21
22
23
24
25

26
27

28
29

application that will enable the construction of identified
i nprovenents, which are the neans to satisfy CDC 421-6.47
will be submtted in the future does not establish the
county findings that CDC 421-6.47 will be satisfied by those
i nprovenents are inadequate.

Thi s subassi gnnent of error is denied.

C. Evi denti ary Support

Petitioner sinply asserts, wthout explanation, that
the county's findings of conpliance with CDC 421-6.47 and
422-3.4 |l ack evidentiary support. Respondents cite evidence
in the record supporting the findings of conpliance wth
t hese CDC provisions. The evidence cited by respondent is
evi dence upon which a reasonable person could rely in making
the findings of conpliance with CDC 421-6.47 and 422-3.4.
Therefore, the challenged findings are supported by
substantial evidence in the whole record.

Thi s subassignment of error is denied.

The fifth assignment of error is sustained, in part.

SEVENTH ASSI GNMENT OF ERROR

"The County exceeded its jurisdiction, nmade a
deci sion not supported by substantial evidence in
the whole record, and inproperly construed the
applicable law by failing to denonstrate that the
appeal to the Board of Comm ssioners was filed
within the tine allowed."

CDC 209-1 provides the follow ng requirenents for |ocal
appeal s:

"A decision of the [hearings officer] my be
appealed only if [a local appeal is filed] within
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fourteen (14) calendar days after witten notice
of the decision is provided to the parties * * *_"

CDC 209-3.7 provides an appellant's failure to file a
| ocal appeal on the date the | ocal appeal is due "shall be a
jurisdictional defect."?24

Petitioner argues the hearings officer's decision was
"transmtted" to all parties on April 16, 1990, and that the
date the decision was "transmtted" is the date it was
"provided to the parties" for purposes of calculating the
appeal period under CDC 209-3.7. However, petitioner does
not explain what he nmeans by the word "transmtted", and it
is not clear to us what he nmeans in this regard. Deschutes

Devel opnment v. Deschutes County, 5 O LUBA 218, 220 (1982).

The parties do not dispute that the hearings officer's
decision was mailed to the parties on April 24, 1990 and the
| ocal appeal was filed on May 3, 1990. Further, reading the
chal | enged decision as a whole, it determ nes the date the
hearings officer's decision was mailed to parties is the
date from which the 14 day | ocal appeal period is
cal cul ated, and concludes that so cal cul ated, an appeal from
the hearings officer's decision was due on or before May 8,
1990, and that intervenor's May 3, 1990 |ocal appeal was
tinmely. Record 3-5. This interpretation of CDC 209-1, that

the 14 day appeal period runs fromthe date the decision is

24cDC  209-3.7 has since been anmended, but the anmendnents are
i nappl i cabl e here. ORS 215.428(3).
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mailed to parties, is not clearly contrary to the express
words, or policy or context of CDC 209-1 and, therefore, we

defer to it. Clark v. Jackson County, supra.

The seventh assignnment of error is denied.

El GHTH ASSI GNMENT OF ERROR

"The County exceeded its jurisdiction, nmade a
deci sion not supported by substantial evidence in
the whole record, and inproperly construed the
applicable law by failing to denonstrate that the
appeal to the Board of Conm ssioners was filed by
an aut horized person.”

The appeal of the hearings officer's decision to the
board of comm ssioners was filed by a representative of
i ntervenor. I ntervenor is a county departnment. Under this
assi gnment of error, petitioner argues the representative of
i ntervenor had no authority to file an appeal on behal f of
i ntervenor.

The chall enged decision states the following on this

i ssue:

"The Petition for Review was signed by J[a
representative of intervenor, who is a] Manager

[of the] Engineering Division of [intervenor]. *
* * [The representative] wor K[ s] under the
direction of Bruce Vr ner , Director of

[i ntervenor].

"[CDC] 209-1.2 provides that the Director [of
i ntervenor] may file a Petition for Review

Director is defined to include his designee. CDC
106-6. 1. [I ntervenor] has been a party
t hr oughout, and can act only through its

enpl oyees. CDC 209-1.1.

"[The board of conm ssioners] takes notice that
Di vision Managers operate at the direction or

Page 33



[ERN
O O©Ooo~NO O~ wWNPE

11
12
13
14

15
16
17
18
19
20
21
22
23
24
25
26
27
28

pursuant to authorization of the Director. The
application is for a mgjor public inprovenment
involving significant staff tinme and departnment
cost. It is highly inprobable that [intervenor's
representative] was not authorized.

"Further, CDC 206-2 provides that a procedural
error shall invalidate the action only if the
error prejudices the substantive rights of a party
and that the party bears the burden of proving the
error occurred and denonstrating prejudice.

"[Petitioner] has subm tted no evi dence
denonstrating that [intervenor's representative]
acted w thout authorization and no evidence of
substantial prejudice.” Record 5-6.

W interpret these findings to determne that
intervenor's representative had authority to file the appea
to the board of comm ssioners, and that even if he did not,
under the |ocal code, such failure is no nore than a
procedural error for which there is no prejudice to
petitioner's substantial rights.

The interpretation of CDC 209-1 as allowi ng an appeal
to be filed by a mnager of intervenor's engineering
di vision, who was acting as the director's designee at the
time he filed the appeal (petition for review) with the
board of conmnm ssioners, is not clearly contrary to the
terms, policy of <context of CDC 209-1.2, 106-6.1 and,

therefore, we defer to it.?2s Clark v. Jackson County,

supra.

25\\¢ express no position concerning the findings that, in general terns,
an appellant's failure to have authority to file an appeal constitutes
procedural error.
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Petitioner also argues that there is no evidentiary
support in the record for the determ nation that
intervenor's representative filed the appeal clothed with
any authority to do so. However, we believe the above
quoted findings denonstrate the board of conm ssioners
ratified intervenor's representative's authority to act.
Unl ess specifically prohibited by the |ocal code, arguably
irregular acts may be ratified by later actions by persons

wi th authority. Si nonson v. Marion County, 21 Or LUBA 313,

318-19 (1991). There is nothing in the CDC prohibiting the
board of comm ssioners, the county governing body, from
ratifying intervenor's representative's authority to file an
appeal on behalf of weither the county or intervenor's
di rector. We conclude the chall enged decision ratifies the
authority of intervenor's representative to file an appeal
of the hearings officer's decision to the board of
conm ssioners and the challenged decision itself therefore
provides evidentiary support for the determ nation that
intervenor's representative possessed authority to file the
appeal .
The ei ghth assignment of error is denied.

NI NTH ASSI GNMENT OF ERROR

"The County exceeded its jurisdiction, nmade a
deci sion not supported by substantial evidence in
the whole record, failed to nmke findings, and
i nproperly construed the applicable |aw when it
granted a partial de novo hearing on appeal."

CDC 209-5.5 authorizes partial de novo appeal hearings
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1 under the follow ng circunstances:

"The request is not necessitated by inproper or
unr easonabl e conduct of the requesting party or by
a failure to present evidence that was avail able
at the tine of the previous review"

Partial de novo review was allowed by the board of

~ (o)} O WwWN

conm ssioners to allow the introduction of evidence of:

8 "x * * final engi neering and rel ated
9 document ation, including computer nodeling used to
10 determine the 100 year design flow and 100 year
11 flood plain levels." Petition for Review 26.

12 The chal |l enged deci sion includes the follow ng findings

13 explaining why such de novo review was all owed:

14 "Throughout the proceedings, [ petitioner] has
15 sought additional information to evaluate the
16 i npacts of the proposal. Adm ssion of the
17 exhi bits addr esses hi s desire for nor e
18 i nformation. Thus, it does not prejudice his
19 substantial rights.

20 "Furt her, t he exhi bits provi de a cl earer
21 description of the proposal and its inpacts for
22 the [board of comm ssioners.] Subm ssion of this
23 ext ensi ve anal ysi s assi sted t he [ board of
24 conm ssioners] in nmaking a nore fully infornmed
25 deci sion, benefiting all parties and the public.

26 "Analysis is further enhanced by the fact that
27 many of t he [ proposed] exhi bits are now
28 sufficiently conplete to bear an engi neer's stanp.
29 Thi s assurance could not have been provided if the
30 [ board of comm ssioners] had attenpted review
31 based on the [hearings officer's] record.

32 "Al t hough prelimnary work has been done, npst of
33 the final engineering [work] submtted as exhibits
34 [is] dated after the hearings bel ow

35 "Al t hough counsel for [petitioner] argued that the
36 [ proposed] exhibits went beyond the scope of the
37 de novo request, the uncontroverted testinony was
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that the itens were prepared for[,] or by[,]
registered engineers and are considered to
constitute the 'final engineering and related
documentation' referenced in the request for de
novo [review].

"Finally, [petitioner] articulated no specific
objection to the accuracy, adequacy or relevancy
of the proposed exhibits, either at the tine of
t he de novo request or the hearing. * * *

"* * * The [board of conmm ssioners] finds that the
standards for granting partial de novo [review,]
pursuant to CDC 209-5.5][,] have been net."
Record 4-5.

These findings provide an adequate explanation of the
county's reasons for authorizing partial de novo review, and
state an interpretation of CDC 209-5.5 that is not clearly
contrary to its express words, policy or context. The fact
that the information and studies which were the subject of
the partial de novo proceedings could have been prepared in
advance of the hearings officer's proceedings does not
establish that such information was prepared and thus was
"available," as is required by 209-5.5, prior to the appeal
proceedi ngs before the board of conm ssioners.

The ninth assignnment of error is denied.

TENTH ASSI GNMENT OF ERROR

"The County made a decision in which it failed to
foll ow applicable procedures, that prejudiced the
petitioner, mnmade a decision not supported by
substantial evidence in the whole record and
[improperly] construed the applicable |aw where it
adm tted evidence that was illegally obtained by
County agents in support of its application.™

Petitioner argues the hearings officer adm tted
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evidence concerning wetlands in a "Wtland Delineation

Report," and that the admssion of this evidence was
i nproper because the evidence was obtained by trespass "of
County agents upon petitioner's property."” Petition for
Revi ew 30. Petitioner argues the "exclusionary rule"

applicable to crimnal proceedings should be applied to | and
use proceedings to exclude evidence alleged to be illegally
obt ai ned.

In Ross v. City of Springfield, 56 O App 197, 207, 641

P2d 600, rev'd on other grounds 294 Or 357 (1982), the court

of appeal s st ated:

"* * * Even assumng that the evidence was
i mproperly obtained, the exclusionary rule does
not apply in a civil proceeding.” (Citations
omtted.)
Simlarly, we believe there is no basis for the application
of the "exclusionary rule" in |ocal |and use proceedi ngs.
The tenth assignnent of error is denied.

The county's decision is remanded.
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