1 BEFORE THE LAND USE BOARD OF APPEALS
2 OF THE STATE OF OREGON
3
4 STEVE LARSON, and WALLOWA LAKE )
5 LODGE, INC., an Oregon corporation, )
6 )
7 Petitioners, )
8 ) FI NAL OPI NI ON
9 VS. ) AND ORDER
10 )
11 WALLOWA COUNTY, )
12 )
13 Respondent , )
14 ) LUBA No. 92-008
15 and )
16 )
17 DAN G LE AND ASSCCI ATES, | NC., )
18 LAKESI DE DEVELOPMENT CO., dba JOSEPH )
19 PO NT DEVELOPMENTS, and OREGONI ANS )
20 | N ACTI ON, )
21 )
22 | nt ervenor s- Respondent. )
23 )
24 )
25 BEN BOSVELL, DAVID S. JACKMAN, )
26 ROBERT PERRY, M KENNETH ROBERTS, )
27 and STEVE A. ZOLLMAN, )
28 )
29 Petitioners, )
30 )
31 VSs. )
32 )
33  WALLOWA COUNTY, ) LUBA No. 92-009
34 )
35 Respondent , )
36 )
37 and )
38 )
)

39 DAN G LE AND ASSOCI ATES, I NC.,
40 LAKESI DE DEVELOPMENT CO., dba JOSEPH
41 PO NT DEVELOPMENTS, and OREGONI ANS )
42 | N ACTI ON

44 | nt ervenor s- Respondent.
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Page 1



O©oO~NO U, WNE

)
1000 FRI ENDS OF OREGON, NEZ PERCE )
TRI BE, CONFEDERATED TRI BES OF THE )
UMATI LLA | NDI AN RESERVATI ON, JEAN )
PEKAREK, PATTY GOEBEL, ANNETTE )
ASCHENBRENNER, EDNA ASCHENBRENNER, )
ANNE BELL, DARREN CHI TWOOD, FRANK )
CONLEY, SUSAN CONLEY, STANLYNN )
DAUGHERTY, PATRI CE DONOVAN, M LDRED
FRASER, BENNI E J. GOCKLEY, MARLENE )
GOCKLEY, MARILYN GOEBEL, SALLY )
GOEBEL, KARLA HOLME, MAC HUFF, )
ROBERT H. JACKSON, DAVID A. JENSEN

CARLENE JOHNSON, MARGARET KRI CHBAUM
RANDY KRI CHBAUM, DUNCAN LAGOCE, )
M Rl AM E. LAGOE, | NEZ MEYERS, )
CELI NDA M LLER, LARRY M LLER, SARA))
M LLER, JEFF MOORE, MARV RI TTER, DAN
STANEK, LESLIE TH ES, RON THI ES, )
RI CH WANDSCHNEI DER, JEAN W GGI NS, )
DEBBI E W LLI AMSON, GENE W LLI AMSON,

SHARON ZOLLMAN, and DELWYN ZOLLMAN,

Petitioners,
VS.
WALLOWA COUNTY,
Respondent ,

and

N N N N N N N N N N N N

DAN G LE AND ASSOCI ATES, | NC.,
LAKESI DE DEVELOPMENT CO., dba JOSEPH
PO NT DEVELOPMENTS, and OREGONI ANS )
I N ACTI ON,

| nt ervenor s- Respondent.

DEPARTMENT OF LAND CONSERVATI ON
AND DEVEL OPMENT,

Petitioner,

N N N N N N N N N N
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VS.
WALLOWA COUNTY,
Respondent,
and

DAN G LE AND ASSOCI ATES,
LAKESI DE DEVELOPMENT COQO. ,
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[ERN
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POl NT DEVELOPMENTS, and OREGONI ANS )
| N ACTI ON, )
)
)

| nt ervenor s- Respondent.

On remand fromthe Court of Appeals.

Marc Zwerling, Portland, filed a brief on remand on
behal f of petitioners Larson, et al. Wth himon the brief
was W nfree, Fearey & Zwerling.

Steven H. Corey, Pendleton, filed a brief on remand on
behal f of petitioners Boswell, et al. Wth himon the brief
was Corey, Byler, Rew, Lorenzen & Hojem

F. Blair Batson and Mary Kyle MCurdy, Portland, filed
a brief on remand on behalf of petitioners 1000 Friends of
Oregon, et al.

Jane Ard, Assistant Attorney General, Salem filed a
brief on remand on behalf of petitioner Departnent of Land
Conservation and Devel opnent. Wth her on the brief was
Theodore R. Kul ongoski, Attorney Ceneral; Thomas A. Bal ner,
Deputy Attorney General; and Virginia L. Linder, Solicitor
General .

No appearance by respondent.

D. Rahn Hostetter, Enterprise, filed a brief on remand
on behalf of intervenors-respondent Dan G| e and Associ at es,
Inc., et al. Wth himon the brief was Mautz Hall man Baum &
Hostetter.

David B. Smth, Tigard, filed a brief on remand on
behal f of intervenor-respondent Oregonians In Action.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON
Referee, participated in the decision.

REMANDED 07/ 01/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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t he

1 Opi ni on by Sherton.

2 NATURE OF THE DECI SI ON

3 Petitioners appeal a decision of the Willowa County
4 Court approving a zone change from Exclusive Farm Use (EFU)
5 to Recreation Residential (R-2) and a prelimnary plat for a
6 26-1ot subdivision.

7 FACTS

8 In our initial decision in this case, we set out
9 relevant facts, as follows:

10 "The property that is the subject of the proposed
11 zone change from EFU to R-2 <consists of 24
12 [ undevel oped] acres |ocated near the north end of
13 Wal | owa Lake. Wal | owa Lake occupies a trough
14 formed by an ice age gl acier. It is adjoined by
15 glacial noraines to the west, east and north. The
16 subj ect property is |ocated predom nantly on the
17 south side of the northern noraine, facing the
18 | ake, but extends over the crest of the noraine
19 * * *
20 "% * * * *
21 "On Septenber 6, 1991, intervenors Gle applied to
22 the county for approval of the proposed zone
23 change and of the prelimnary plat for a 32-1ot
24 subdi vision on 28 acres, including the 24 acres
25 subject to the proposed zone change and an
26 adj acent four acre parcel to the southeast already
27 zoned R 2. The prelimnary plat submtted wth
28 t he application, Record Map A- 2 (dat ed
29 August 1991), shows 32 residential |ots, ranging
30 in size fromO0.5 to 1.2 acres, and a 1.5 acre |ot
31 | abel ed 'Public Use Mnunment Site.' A revised
32 prelimnary pl at, Record Map A-3 (dat ed
33 Cct ober 29, 1991), shows the area north of the
34 crest of the noraine along the northern boundary
35 of the subject property as one large |lot, 31
36 residenti al | ots rangi ng in si ze from
37 approximately 0.3 acres to 1.2 acres, and the 1.5
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acre nonunent site | ot.

"[Al]fter a public hearing, the county planning
conm ssion adopted a recomendation to deny the
proposed zone change. Because it recomended
deni al of the zone change, the planning conm ssion
t ook no action on the subdivision application.

"[Alfter additional public hearings, the county
court adopted the challenged decision approving
both the zone change and a prelimnary plat for

t he proposed subdivision. However, the identity
of the prelimnary plat approved by the county
court is unclear. The county court's decision
states it approves the prelimnary plat for a
26-1 ot subdi vi sion. W are not aware of any
prelimnary plat in the record that fits this
description.™ (Enphasis in original; footnotes

and record citations omtted.) Larson v. Wall owa
County, 23 Or LUBA 527, 532-33 (1992) (Larson 1).

Qur decision in Larson | remanded the chal |l enged county
deci sion on several grounds. Petitioners 1000 Friends of
Oregon et al appealed to the court of appeals, and
i ntervenors-respondent filed cross-petitions for review.
The court of appeals affirnmed our decision on the petition
for review, but reversed and remanded our decision wth
regard to three challenges nade in the cross-petitions for

revi ew. Larson v. Wallowa County, 116 Or App 96, 840 P2d

1350 (1992) (Larson I1).
DECI SI ON

In Larson Il, the court determined a remand to this
Board is required to all ow reconsideration of three rulings,
all involving interpretation and application of county

enactments, in light of Clark v. Jackson County, 313 Or 508,

836 P2d 710 (1992), and subsequent court decisions anal yzing
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and interpreting Cark. See Weks v. City of Tillanmook, 117

O App 449, _ P2d __ (1992); Dept. of Land Conservation

v. Coos County, 115 Or App 145, 838 P2d 1080 (1992). The

court described the rulings in question as:

"* * * (1) that the county erred by allowi ng the
subdi vision application through governing body
action wthout the planning com ssion having
first ruled on it, (2) that the subdivision
application violates the mninum | ot standards in
the new zone and (3) that the county 'failed to
address whether the proposed zone change and

subdi vi si on [ are] consi st ent Wi th Nat ur al
Resources Policy No. 4 of the [Wallowa County
Conprehensive] Plan."" Larson |1, 116 O App
at 104.

We address these three issues separately bel ow

A. Requirement for Planning Conmi ssion Action on
Subdi vi si on Application

Petitioners Boswell et al and petitioner DLCD contend
the county court erred by approving the subject subdivision
prelimnary plat application without it first having been
acted on by the county planning conm ssi on.

The chal | enged deci sion states:

"The County Court finds, concerning approval of
the subdivision prelimnary plat, whi ch  was
considered but not voted wupon by the Planning
Comm ssion, that the County Court has now fully
reviewed the facts of both the zone change and the
prelimnary plat applications and there is
therefore no need for additional review by the
Pl anni ng Conmi ssi on. The County Court hereby
exercises its discretion to make the fina
deci si on on t he prelimnary pl at wi t hout
recommendation from the Planning Conm ssion.”
(Enphasi s added.) Record 14.

I n Larson |, 23 O LUBA at 547-48, this Board
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interpreted several provisions of the Wasco County Zoning
Ordi nance (WCZO), and reached a conclusion that the county
court exceeded its authority by taking initial action on the
subdi vi sion application, because "the county court has
del egat ed deci sion maki ng aut hority on subdi vi si on
applications to the planning conmm ssion and has reserved for
itself only the authority to hear and deci de appeal s of such
pl anni ng comm ssi on deci sions."

In Clark v. Jackson County, 313 Or 508, 514-15, 836 P2d

710 (1992), the Oregon Suprene Court decided this Board is
required to defer to a local governnent's interpretation of
its own ordinances, unless that interpretation is contrary
to the express words, policy or context of the |ocal

enactnment. This nmeans we nust defer to a | ocal governnment's

interpretation of Its own enact nent s, unl ess t hat
interpretation is "clearly wong." Goose Holl ow Foothills
League v. City of Portland, 117 O App 211, 217, ___ P2d __

(1992); West v. Clackamas County, 116 Or App 89, 93, 840 P2d

1354 (1992).

In Larson Il, 116 Or App at 103, the court of appeals
explained a corollary of Clark is that this Board "may
insist that a |ocal governnment neke an interpretation, when
one is required, and that the interpretation be sufficiently
articulated to lend itself to review' under the Clark
st andar d. (Enphasis in original.) The court of appeals

el abor at ed:
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"* * * |f the |ocal governnent's statenent of its
interpretation in its decision omts necessary
findi ngs, conclusions or analytical steps, or if
t he | ocal gover nment fail ed to of f er an
interpretation of a local enactnent that is a
necessary  precursor to or conponent of a
chal | enged decision, LUBA may remand to require
that the gaps be filled." 1d.

In addition, in Weeks v. City of Tillanpok, supra 117 Or App

at 453, the court of appeals said that Clark does not allow
this Board to interpret a local governnent's ordinances in
the first instance, but rather requires this Board to review
the | ocal governnment's interpretation of its ordinances.

The above quoted portion of the challenged decision
sinply expresses a conclusion that the county court has
"discretion" to act on a subdivision prelimnary plat
application without that application having first been acted
on by the county planning conm ssion. It does not explain
what the county court believes to be the source of that
di scretion. It does not interpret the various WCZO
provi sions discussed in Larson | that appear to be rel evant

to a decision on this issue. Under Clark and Weeks, supra,

this Board should not interpret these WCZO provisions in the
first instance. We therefore conclude the basis for this
portion of the <challenged decision is not sufficiently
articulated for review, and the chall enged decision nust be
remanded for a county interpretation on this issue.

B. M ni mum Lot St andards

Petitioners Larson et al contend the majority of the
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residenti al | ots shown on t he revised prelimnary
subdivision plat are too small to be allowed in the R-2
zone.

WCZO 31.025.1.B establishes the followi ng standard for

approval of a subdivision prelimnary plat:

"Al'l of the proposed lots conform to the m ninmm
standards for lot designs as set out in the
respective zones."

The chal | enged deci sion includes the follow ng findings:

"Al'l of the proposed lots conform to the m ninmm
standards for lot designs as set out in the
residential zones." Record 8.

"The slope of the land on the parcel is such that
lots of less than one acre in size would not be
perm ssible under the criteria of the R2 zone."
Record 11.

There is no dispute that the approved subdivision
prelimnary plat includes |lots |less than one acre in size.
Further, the challenged decision also inposes a condition
requiring that there be "no changes in the size of the lots
within the subdivision nor the density of the devel opment
either before or after final plat approval."”™ Record 16. In
view of this, the above quoted findings appear to be
contradictory. Neither in these findings, nor elsewhere in

the challenged decision, does the county interpret the

relevant "lot designs" standards of the R-2 zone. I n
Larson I, 23 O LUBA at 548-49, we interpreted those
provi si ons oursel ves. However, under Clark and Weks, we

cannot do so, but rather nust remand the decision to the
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county to interpret these provisions in the first instance
and articulate a reviewable basis for its decision on this
i ssue.

C. Nat ural Resources Policy 4

Wal |l owa County Conprehensive Plan (plan) Nat ur al
Resources Policy 4 provides:

"[T]he Wallowa Lake Basin Mraines [shall] be
preserved as scientific natural areas, significant
to the County, State and nation.”

In Larson I, we interpreted the above policy to require the
county to preserve the east noraine as a scientific natural
ar ea. We agreed with petitioners that in view of the fact
t he proposed devel opnent on the north noraine is within 1/4
mle of the east noraine, the county erred by "fail[ing] to
address whet her the proposed zone change and devel opnent is
consistent with this requirenent.” Larson |, 23 O LUBA
at 541.

The only finding in the <challenged decision that

menti ons Natural Resources Policy 4 is the foll ow ng:

"The listing of the East Moraine on page No. 136
of the plan in the anmendnents to Appendix VA as a
scientific and scenic natural area clarified and
supersedes the general statenent, [in Natura

Resources Policy 4], 'That the Wallowa Lake Basin
Mor ai nes [shal l] be preserved as scientific
natural areas, significant to the county, state

and nation.' The general statenent was included
in the 1977 plan and did not conply wth the
Goal 5 inventory requirenent. The specific

provision on page 136 was added during the
periodic review process which resulted in adoption
of the 1988 plan."” Record 7.
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Based on the above quoted finding and the referenced
pl an provisions, in Larson | we agreed with intervenors that
t he above quoted county finding interprets "Wallowa Lake

Basin Moraines,” as used in Natural Resources Policy 4, to

refer only to the east nor ai ne, and affirnmed that
i nterpretation. That determ nation is not affected by the
court of appeals ruling in Larson I1I. However, beyond this

single point, we cannot determne from the above quoted
finding or any thing else in the chall enged decision how the
county interprets Natural Resources Policy 4 with regard to
its applicability to the subject zone change and subdi vi sion
applications.l Therefore, under C ark and Woeks, we nust
remand the decision to the county for it to interpret
Nat ural Resources Policy 4 in the first instance.?
CONCLUSI ON

Qur decision in Larson | is nodified as explai ned above
with regard to the three issues addressed in this opinion,

but otherw se remai ns unchanged

Ispecifically, although Natural Resources Policy 4 refers only to the
east moraine, the county's interpretation of that policy nust address its
potential applicability to devel opment occuring in proximty to the east
nor ai ne.

2| ntervenors argue that certain interpretations of Natural Resources
Policy 4 m ght be inconsistent with Statew de Pl anning Goal 5 (Open Spaces,
Scenic and Historic Areas, and Natural Resources), OAR 660-16-000 et seq
(rules inplementing Goal 5) and certain appellate court opinions regarding
how the planning process required by Goal 5 nay be carried out by |ocal
governments. However, until the county renders a reviewable interpretation
of Natural Resources Policy 4, it would be premature to consider
i ntervenors' argunents.
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1 The county's decision is remanded.
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